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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d have been 1,eprinted by the 

State, x i th  the number of the Volume instead of the name , ~ f  the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follo\vs: 

1 and 2 Martin, ..................... 1 ............... 9 Iredell Law as 31 N. C. & Conf. as  1 N. C. 10 " " ..................... " 32 " 
1 Haywood ............................ " 2 " 11 " ..................... " 33 " 

> - " 3 " 12 " ............................ " ..................... " 34 " 
1 and 2 Car. Law Re- 13 " " ...................... " 35 " i 4i  

pository & N. C. Term " '  1 " Eq. " 36 " ..................... 
1 Murphey ............................ " 5 " 2 *' *'  ..................... " 37 " 

> - ......................... ..." 6 "  3 " " ..................... " 38 " 

3 " ........................ .... " T " 4 " " ..................... " 39 " 

1 Hawks " 8 " 5 '' ................................ " ..................... " 40 " 
9 g c  - ................................ " 9 " 6 " " ..................... " 41 " 

3 " ........................... ..... " 10 " 7 " " ..................... " 42 " 
4 " .............................. s " " 11 " 

" ..................... " 43 " 

1 Derereus Law .................... " 12 " Busbee Law ........................ " 44 " ., ' ' - " .................... " 13 " " Eq. ................... .... " 45 " 

3 " " .................... " 14 " 1 Jones Law . . "  46 " ...................... 
4 " " .................... " 15 " 3 .' t‘ ........................ " 47 " 
1 " Eq. ............._ " 16 " ....................... " 48 " 3 " 

2 " " .................... " 17 " 4 " " ........................ " 49 " 

................ 1 Dev. Bat. Law " 18 " 5 " ........................ " 50 " 
2 " ' ................ " 19 " 6 " " ....................... " 51 " 
3 & 4 "  ' ................ " 20 " 7 " " ........................ " 52 " 

1 Dev. & Bat. Eq ................... " 21 " 8 " " ........................ 
9 6 8  

" 53 " 

.................. " 2 "  1 " Eq. ....................... " 54 " 

....................... 1 Iredell Law " 33 " 2 '' '' ........................ 
2 " " 56 " 

" ........................ " 24 " 3 " " ........................ " 56 " 
3 " " ........................ 25 4 " ........................ " 57 " 
4 " " ........................ " 26 " 5 " " ........................ " 58 " 
5 " " 2 7  " 6 " " ........................ ....................... " 511 " 

6 " " ..................... ..." 28 " 1 :md 2 Winston ................... " 60 " 

r 6' 
" ........................ " 29 " Phillips Law ........................ " 61 " 

8 " " ...................... " 30 " ' Eq. ....................... " 62 " 

= I n  quoting from the reprinted Reports, counsel ~ i l I  cite always the 
marginal (i. e. ,  the original) paging, except 1 N. C. and 20 ON. C., \ ~ h i c h  have 
been repaged throughout without marginal paging. 



JUSTICES  
OF THE 

SUPREME COURT OF, NORTH CAROLINA 
SPRING TERM, 1926 

FALL TERM, 1926 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. COXSOR, 
HERIOT CLARKSOS, WILLIS J. BROGDES. 

ATTORNEY-GEXERAL : 

DENNIS G. BRUMUITT. 

ASSISTAST ATTORSEY-GESERALS : 

FRANK NASH, 
CHAS. ROSS, 

OLIVER H. ALLEX.:? 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT : 

EDWARD C. SEAWELL. 

MARSHAL A S D  LIBRARIAS : 

MARSHALL DELXNCEY HAY WOOD. 

'Succeeded John H. Harwood, Ju ly  8,  1926. 

iii 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Same District A d d r e s s  

IT. 11. BOND .............................  dento^ den to^^. 
........................... hI. T. BARNHILL Second .Rocky Alount. 

.............................. G. E. RIIDYETTE ....................................... T l i r l  JRCBSOII. 
............................ F. A. DASIEL~ ..................... .. ...................... Fourth Goldsboro. 

R o x u ~ u s  A. X u x s  ..................... .. ....... J i f t  ............................. S e w  Bern. 
HESKY h. G R ~ D T  .................... .. .............. S i ~ t k l  ................................ c l i n t ~ l l .  
IT. ('. HARRIS ................................................. Seventh ......................... .Raleigh. 
E. H. CI~AXMER ............................................. Eighth .......................... ..South~)ort. 
S. A. SIXCLAIR .......... ... ................... i t  ........................ ..J?ayetterille. 

r l  \T. A. I)EVIS ................ ....... ................... 1~11th ............. .... ......... O ~ f o r d .  

WESTERN DIVISION 

....................... ~ I . ~ Y M O S D  C ; .  PARKER .................................. Eleventh \ Y i ~ ~ s t o ~ ~ - S i ~ l e l ~ l .  
THOMAS J. SHAW .................. ... ............. Twelfth ........................ Greensboro. 
A.  11. STACK .......................................... Thirteenth . . . . . . . . . . . . .  1Ionroe. 
\T. F. HARDING ............... .... .................. Fourteenth ...................... C'hxrlott~. 
Jorrs  11. OGLESBY ...................................... Fifteenth ................ .. ..... (.'ollcortl. 
J. I.. ITEBB ............. .. .................................... Sixteenth ...................... Shelby. 

................ T. B. FISLEP ............. .. ....... .... .............. Seventeenth ..TTillresboro. 
................... ~IICIIAEL SCHEXCK ................................... i t e n t l  1 ..Hendcrsonville. 

P. A. AICELKOY ...................... .. ................ e t e n t l  . . . . . . . . . . . .  ..1\Iarshflll. 
ITALTER I,:. l \ loon~ ...................................... Twentieth ....................... Sylva. 



SOLICITORS 

EASTERN DWISION 

Same District Address 
WALTEIZ 1,. SIIALL ........................................ Firs t  ................................ .El izabet l~  City. 
DOSSELL GILLAM Second ............... ...... Tarboro. 

............................... R. H. PARICER ........... ... ......................... Third  E11fi~ld. 
............ ....... CLAWSON L. WILLIA~IS .............................. Four th  .... Sanford.  

I ) .  JI. CLARK .................................................. Fi f th  .............. ... .......... (;rrrnvillt3. 
.................... ..... J A ~ I E S  A. POWERS ............ ... .............. Sixth  .. Iiinston. 

L. S. BRASSFIELD ......................................... Seventh .......................... R a l e i g h .  
........................... WOODUS I<EI,L~.~I .......................... .. ......... Eighth hhhTVilmi~lgto~~.  

............................ T. A. JICSEILL .............................................. S i n t h  Lumberton. 
IT'. P,. C ~ I S T E . K I  ......... .. .............................. Tenth  ............................... Durham. 

WESTERS DIVISION 

.......................... S. PORTER GRAVES .......................................... E l e ~ e n t h  JIonnt Airy. 
? 7 ...................... .J. F. SPRUILL ............ ... ............................ 1 \wlf th  ..... Lexington. 

F. D. PHILLIPS ....................................... Thirteenth ........ .... .... Rockingham. 
JOHS G. CARPESTER ........................... F o u r t e e n t h  ...................... Gastonia. 
ZEB. T. LONG ............................................. Fifteenth ......................... Statesville. 
I.. SITRGEOS S I T I ~ I X G  ...... ...... ........... Sixteenth ......... ... ........ J ~ w o i r .  

.................. J s o .  R .  JOXES ................................................ Seventeenth S. Wilkesboro. 
...................... J. K. PLESS. .JR ................ .. ... . . . . . . . . . . . . . . . .  Eighteenth BIarion. 
....................... I ~ O H T .  31. \YELLS ........................................ Sineteenth Isheril le.  

....................... GROVER (2. DAYIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  T ~ ~ e n t i e t h  Wnynesrille. 



LICENSED ATTORNEYS 
FALL TERM, 1926 

List of a p ~ l i c a n t s  to n-horn license to practice law in North Carc 
granted by Supreme Court a t  Fal l  Term, 1926: 

,ILLEX, .TIUUIE TASCY EDIVIS ............ .. ...................................... Itosboro. 
.................................................. RATLEI-, JOIIX ARLISGTOS ........ .. Woodsdale. 

.......... B.IKSES, R ~ C R R A Y  I I a a r ~ ~ ~ o s  ............ .. ...... t o n  D. C .  

......................................... I~ARI~IXGER,  CAGER PARX .................... .. Salisbury. 
ILws, I,UTHER TIIOMAS ................................................................ Sealonrd. 
EERI~Y. RUSSELL ................. ... .................................................... Rutherford C o l l c ~ r  
HLAIR, J o ~ s  FRIES ......................................................................... \Ti1 ston-Salem. 
BOOF:, BRASTLET CLEVELASI) ...... ........ .................................... Calla. 
l%u~orto ,  C'HAIILES DUFFI ................. ............... d Bern. 
IIL-RKE, WILLIAM TIIONAS. J R  ............................. .. ................. Ynlishur>-. 

...................................................... BCRSEY, JOHN JAY .................. .. T i  ulingtoli. 
BUTLER, SAMUEL JOSES .................... .. .......................................... w i l  ~ i l l c $ ~ l l .  
VALDWELL, JAXES NCCOI:KLK ........ .. ......................................... COII zord. 
CARIIICIIAI.:~,, i \ I c ~ I i ~ s s o s  ...................... ... ................................. S T  Bern. 
COLLIER, ROBERT ALVIS ................................ .. ...... d l  FOITS~. 
CREECII, EDWIS I ~ L U T T Z  .............. ....... ..................................... (;ol(lsboro. 
UODLIEREII, \TILLTAU ASDREFV ........... .. .................................... ( ' l ial~el Hill. 
D v s c ~ n - ,  DAVID DUDLEI- ................. .. ....................................... Ral~?igli. 
E ~ x r u s n s ,  Jo r r s  RE.\DE. JR ................. .. ........ .... ...................... (;rc~:nsboro. 
EDMUSDSOX, Eo\ralcn LEE .................... ... ............................ (:oltlshoro. 
EGERTOS, WILLIAN ALESASDER ........... ... ................................ IIeiidcrsonville. 
FISCII, H o s a r . ~  EARL ....................................................................... 13lnc.l; Mountain. 
FI,ETCIIEII. ~VIXFIELD SCOTT ........................................................ ( ~ r u ~ ~ ~ ~ b o r o ,  
FLOOD, E u n r u s ~  JOSEPI[ .................................... 7T:ti.liingtoi1, D. C. 
I Z o n ~ a ~ s ,  TISTOX E ................................... -0, 

Fay, I.or11s FOWLER ......................................................................... Sts\\ 1;erli. 
........ GAI-, JAMES EDGAR, .TI{ ............................ .. 

GILLESPIE, JOIIS THOMAS ........................................................... Statesville. 
I;I,F:SS, JOIIX ~ I E L V I S  .............................. .... ........ s i l l e .  
GODFRET. GEOI~GE BISMAI{K ............ ... ....................................... I*:liznhetli City. 
(:II.\Y, ROBERT LEE .......................................... ... C'nwt. S. C. 
(:RE.IYES, VI.OREX(.I.: F IWI  h ........................................ .. ............. .lslic~ville. 
( ~ I E E X E ,  GEORGE LASDOS .............................................................. 13ali~rsville. 
( :RESII.~I,  E n w s  I:EVERI,I-. J R  ................................................ m t t e .  
H.wius, J a l z r~s  AI'ZI{ED .......................... ... ............. .. . . . . . . . . . .  \~7adeville.  
H.uth~ran-, i i I o s ~ s  RICII~IRD .......... .. ..... .. ................................... 1.e11oir. 
E I . \ ~ v o ~ c ~ ~ ~ ,  EDITH FLOY .................... .. .... .... ......................... Hixli Point.  
H s s r ~ r t ,  ROI~ERT J.WES. JR .................................. .. ................. 1 1betht0\~-11. 
HICKS. WII~LIA~I  >IIKOR .................... .. ...................................... Oxford. 
HOLDEI~SESS. W I L L I . ~  HESILY .......... ... .................................... Tnrboro. 
HOLLISTER, JOHS TCLL. JR ...................... .. ................................. v Ber? 
HOSEYCUTT. WILI.I.\JI CARSOX .............. .... ............................ Coals. 
H o ~ t s .  CII.\IILES COI.BMAS ....... ... ....................... .. .................. T.nn.atlnle. 
HORSER, JUSIUS MOORE. JR ..................................... 
Hon-ARD. WELDOS TASCE .................................. .. . . . . .  a. 



LICENSED ATTORNEYS. vii 

-- 

......................................... ............ HUFF, RICHARD ALEXANDER .. Asheville. 
................................. JENNISGS, JOHN HORACE A i l s o n .  
................ .................................. JOHNSOK, GASTON ASTUTE ... South Mills. 

.................................................. JOHNSOR, JEFFERSOS DEEMS, JR Garland. 
................... ............ JOHNSON, ROBERT GRADY .. ... 
.............................. JOKES, HUNTER MCGUIRE A s ,  Va. 

................... .......... KESNEY, STEPHES ETHERIDGE WISSTOS .. Windsor. 
I~IMZEY, WILLIAM PATTON .......................... .. ......................... Brevard. 
KIRKMAN, WILLIAM ROBERT ......................................................... Greensboro. 

........... ................... I~ISER, HARVEY EUGESE ... d i n s  Mountain. 
LASE, SAMUEL RUSSELL ................................................................. Roxobel. 

........................ LEA, JAMES EVERETT, JR ............................. .. as ling to^, D: C. 
LEGRAKD, JOHS QCISCE ................. .. ............. -ilrnington. 
JICCALL, RAY CARL ................ .. ..................................................... Ashford. 
RIACCLAMROCH, JAMES ROBBISS, J R  .................. .. .................... Greens?~oro. 
BICCLELLAND, ROYCE STANLEY ................ .......... .............. Wilmingt011. 

.............. ...... J l c C o o ~ ,  HAROLD I ~ E K K E D Y  .. ....-, D. C. 
XADRP, WILBUR DESNIS ................. .. ........................................... Scotland Keck. 
MARTENET, EDWIS JEFFERSOS .......... ... ........................... ... ..... Greensboro. 
i \ I a s s ~ r ,  KARL RAY ........................................................................... Leaks~ille.  
MATTIIEWS, WARRES DUSCAS .................. ...... ...... A s s .  
MEEKISS, B~AIIZETTE WITITLEY ........................................ -ton. 
MILLER, WILLIAM BRAXTOS .................. .... ................................ Asherille. 
MOORE, LARRY ICHABOD, JR ............................ .... ..... A Bern. 
MORRIS, ZEBULON ALEXASDER, JR ................. .... ...................... Concord. 
SEWBERRY, SAXUEL HILLIARD .......................................................... J l o r e l e a  City. 
NORFLEET, CHARLES EDWARD ........................................................... Winston-Salem. 

.............................. O'TOOLE, JOHS HESRY ....................... .... s l i 1 g t 0 1 1 ,  D. C. 
OWENS, JOHS RUFUS .............. ................................................... Marines. 
PEARCE, EDWIS WOLFE ................................... ..... d e e n s b o r o .  
PECK, WILLIAM JICRDOCK ................. .. ...................................... Wilmingtol~. 
PEELE, HOMER .............. ... ....... .... ....... 
P E R I ~ N S ,  GEORGE OLSEY ............................... .... ........................ Biltn~ore. 
PHILLIPS, CARL DISOS ................. ... ......................................... Raleigh. 
POOL, JAMES ROBERT ................ ................... 
PULLIAJI, ROBERT WILLIAM ........................................................ Eonne. 
RAMSET, RALPH HEYWARD, JR ..................................................... Hendersonrille. 
R ~ s s o s ,  PACL J o s ~ s  ....................... .. ....................................... Huntersville. 
RESEGAR, HARVEY CALDWELL .......................................................... Chnl~el Hill. 
RICE, CLACDE ALVIS ................................................. a i n t o  D. C'. 
ROBERTSOK, CLEMEST TAYLOR ...................................................... Washington, D. C. 
SHEA, E'xas~i JOSEPH ........................... .................................... Greensboro. 
SIIELTOS, EPIIRAI~I IAOWERT ............................. ... ..... ...... 
S ~ o a u ,  DAVID JOSEPH ............ .. ........ .. ....................................... K a h n g t o n ,  D. C. 
S~IITII ,  DOXALD WAKEFIELD ........ ................................................ Washington, D. C. 
SPEARS, ELBERT LEOSARD ........................ ....... L q u a d a l e .  
SPRUILL, HESRY .............................................................................. 131ymouth. 
STCART, CARL ROAD>IAS .................................................................. Marshall. 
TAYLOR, CHARLES IRIYIS ..................................... .... R .  

................ .......................................... TAYLOR, TYRE CRUMPLER ... Sparta. 
THEBAULT. JOSEPH ADRIAS ............ .. .... .. ......... U h .  

.............................................................. THOMAS, WILLIA~I HESRT H?ndersonrille. 
.................. ............ .... THOMAS, W I L L L ~  JOSEPII .. .. d a s h i n g t o  D. C. 

....................................... ............... T r s o s ,  WII.LIAU SHERROD ... (;reenrille. 



LICEKSEI) ATTORSEPS. 



CALENDAR OF COURTS 
TO BE HELD IN 

S O R T H  CAROLISA D U R I S G  THE S P R I S G  T E R X  O F  1927 

SUPREME COURT 

The'Supreme Court meets in the city of Raleigh on the first Monday in February 
and the last Monday in August of every year . The exmiination of applicants for 
license to practice law. io  be conducted in writing. takes place one week before 
the first Monday in each term . 

The Judicial Districts mill be called in the Supreme Court in the following 
order: 

SPRISG TERM. l y 2 i  

First District .......................................... ..... y 7 

Second District ........... .. ........................................................................... EEttbr~~ary 14 

Third and Fourth Districts .......................................... .................. ........ E'rbruary 21 

Fifth District .............. ....... .... ....... 8 

Sixth District 11nrch 
- 
1 ........................................................................................... 

.......................................................................................... Seventh District 1 14 

Eighth and Xinth Districts ...................................................................... 1 1 

Tenth District ........................................................................................... 3 1 r  28 

Eleventh District ........... 1pril  4 

Twelfth District ................................... ... 1 l r i l  11 

Thirteenth District ........................................................ L 1 1 r i I  1s 
Fourteenth District ................................................................................. April 2.5 

Fifteenth and Sixteenth Districts .......... ........................................ May - 7 
Seventeenth and Eighteenth Districts .......... ................................. May 9 

Sineteenth District .................................................................................... May 16 

Tn-entieth District .............. .. .................................................................... JIny 23 



SUPERIOR COURTS, SPRING TERN[, 1927 

The parenthesis numerals follorring the date of a term ind~cate  the number of 
weeks during which the term may hold. 

In  many instances the statutes apparently create conflicts in the terms of court. 
Subject to nnv chnnge thnt may be made by the General .lssernhly of 1927. 

THIS C.XLEXDAK IS UXOFFICI.\L 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

SPRING TERM, 1927-Judge Danie ls .  
Camden-Mar. 14. 
Beaufort-Jan. 17'; Feb. ? l i  (21; 

May 9 t  (2) .  
Gates-Mar. 28 
Tyrrell-Jan. 3 1 t ;  April 25 
Currituck-Mar. 7;  \ l ay  2.1. 
Chowan-April 4 .  
I'asquotank-Jan. 3 t  ( ? I ;  Feb,  l4 i  

June 13t  (2) .  
Hyde-May. 23. 
Darr-May 30 
Perquimans-Jan 24; April 18. 

April l l t ;  

.; 3Iar 21; 

SECOND JUDICIAL DISTRICT 

S P R I ~ G  Trnnr. 1927-Judge .Vunn. 
\T'ashington-Jan. 10 ( 2 ) ;  .ipril 1 8 t .  
Kash-Jan 31;  Feb. 21t  (2); JIar. 14: April 

25t  (2) ;  J I sy  30. 
It-~lson-Feb. i * ;  Feb. l 4 t :  l I a y  16'; N a y  231; 

Junr  Z i t .  
I3lgecornbe-Jan. 24; Mar. 7 ;  Aprd 4 1  (2) ;  

June  G (2).  
Martin-Mar. 21 ( 2 ) ;  June  20 

THIRD JUDICIAL DISTRICT 

SPRIVG TERM, 192i-Judge G r a d y .  
Xorthampton-.ipril 4 (2) .  
Hertford-Feb. 28; April 18 ( 2 ) .  
Hnlifax-Jan. 31 (21; l l a r .  21t (2): N a v  2* 

(A); June 6 (2) .  
nertie-Feb 11 (2) ;  l l a y  2 t  (3) .  
\Yarren-Jan, 17 (2) ;  May 23 ( ? I .  
Vanre-Jan. lo*;  Mar. 7'; Mar. 1 4 t ;  June 20:; 

June ? i t .  

FOURTH JUDICIAL DISTRICT 

SPEIAG T E R M .  1927-Judoe H a r r z s .  
r,ee-Xli~r. 28 (2) ;  JIay 9. 
Chatham-Jan. l i ;  Mar. i t ;  1\Isr 2 1 t ;  N a y  

IF*; June  13. 
Johnston-Feb. 21t ( 2 ) ;  Mar. 14; April 25t  (21. 
Ifayne-Jan 21 ( 2 ) ;  A p r ~ l  l l t  ( 2 ) ;  May 30 (2) .  
Harnctt-Jnn. 10; Feb. 7 t  ( 2 ) ;  May 23. 

FIFTH JUDICIAL DISTRICT 

SPRISG TERM, 1927-Judge C r a n m e r .  
Pitt-Jan. l i t ;  Jan .  24; Feb. 217; 1131. 21 (2); 

April 18 ( 2 ) ;  May ?3t  ( 2 )  
Crnl-en-Jan 10'; Feb. i t  (?); .ipril 11:; 

3I:iy 1Gt; June 6* 

Cartrret-Jan. 31;  Ma1 11; June 13 (?) 
Panilico-May 2 (2 ). 
Jones-April 4. 
Greene-Feb. 28 (21; J Ine 2 i  

SIXTH JUDlClliL DISTRICT 

SPRIXG TERM, 192i-Ju<lge S t n c l a l r .  
Onslow-Mar. 7 ;  April 18t  ( 2 ) .  
Duplin-Jan. 101 (21; Jan. 31'; Star. 28t (2!. 
Barnpson-Feb. 7 ( 2 ) ;  !far. 14t ( 2 ) ;  Ha?: 2 (21. 
Lenoir-Jan 24*; Feb. ? I t  ( 2 ) ;  .lpril 11; May 

23'; June  13t  (2) .  

SEVENTH JUDICIAL DISTRICT 

SPRISG T E R M ,  192i-Ju~ige D e r 2 1 ~ .  
M-ake-Jan. 10'. Jan .  i l t ,  Feb. 7'. Fe4. l 4 t ;  

Mar, i * ;  Mar. l 4 f  ( 2 ) ;  3[ar: 28t  ( 2 ) ; ' h p r d  11'; 
April 1st (2); May 2 t :  Hay O*; JIay 23t (2 ) ;  
June 6'; June 13t ( 2 ) .  

1-ranklin-Jan. l i  ( 2 ) ;  Feh. ? I t  ( 2 ) ;  >la?- IF. 

EIGHTH JUDICIAL DISTRICT 

SPRIXG TERM, 1927-Judge B o n d .  
New Hanover-Jan I"'; Feh. i t  ( 2 ) ;  l i a r .  i t  

(?); Mar. 21'; April 18t  121; May 16'; May 30T 
(2) ;  June  13'. 

Pender-Jan 24; Mar ?St  (2) ;  N a y  23. 
Colunibus-Jan. 31; F?b .  Z l t  ( ? ) ;  May 2 ( 2 , .  
Brunswick-Jan 101; lpri l  11; June 2Ot. 

NINTH JUDICI 4L DISTRICT 

SPRING TERM, 1927-Juclge B a r n h i l l .  
Robeson-Jan. 31*; I'eb. 7 ;  Feb. 28t (21; 

April 47 ( 2 ) ;  \ lay 1Gt (:'I. 
Bladen-Jan. 101; Mar. 11': Auril 25i .  
Hoke-Jan. 24 ;  April 18 - 
Cumberland-Jan. l i ' ;  Feb. 141 ( 2 ) ;  Mar. ? I t  

(? ) ;  May 2 t  (2) ;  May 30 ' .  

TENTH JUDIC14L DISTRICT 

SPRIXG TERM, 1927-Judge .\l idye& 
Alamance-Feb. 28*; .Lpril 4 t ;  May S t ;  May 

301 (2) ;  June  20'. 
Durham-Jan. l o t  ( 2 ) .  Feb. ?I*;  Nar .  i t  ( 2 ) ;  

Mar. 28'; May 27; May 23*. 
Granville-Feb. i ( 2 ) ;  April 11 (2) .  
Omnge-RInr. 21; !day 16t 
I'erso~~-Jati. 31: Aprd 25. 



COVRT CALENDAR. xi 

WESTERN DIVISIOX 

ELEVENTH JUDICIAL DISTRICT 

SPRISG TERM. 1927-Judoe H a r d i n o  
~ s h e ~ p r i l ' l l  (2).  " 

Forsyth-Jan. 10 (2); Feb. 14t (2) ;  Mar. 14t  
( 2 ) ;  Mar. 28'; hlay 23t (3) ;  June 27t (A) .  

Rockingham-Jan. 24'; Feb. 28t (2) ;  3Iay 16; 
June  20t (2).  

Caswell-April 4. 
Alleghany-May 9. 
Surry-Jan. 10t  (2) ;  Feb. 7 ;  Mar. 21t ( 2 ) ;  

April 25 ( 2 ) ;  June  27t (2) .  

TWELFTH JUDICIAL DISTRICT 

SPRIXG TERX,  lg27-Judge Oolesby. 
Davidson-Jan. 31'; Feb. 21t (2); May 9'; 

May 3 0 t ;  June  27'. 
Guilford-Jan. 10t  (2); Jan .  24*; Feb. 7 t  ( 2 ) ;  

Mar. 7' ( 2 ) ;  Mar. 211 ( 2 ) ;  April 18t  (2); May 2.; 
May 16t  (2) ;  June  6 t  (2) ;  June 20*. 

Stokes-Apnl 4'; Aprll l l t .  

THIRTEENTH JUDICIAL DISTRICT 

SPRISG TERN,  1927-Judge Webb. 
Stanly-Feb. i t ;  April 4 ;  May 16t .  
Richmond-Jan. 3 t ;  Jan .  10'; Mar. 2 1 t ;  April 

11'; May 3 0 t ;  June  20t .  

"4 
Union-Jan. 31*; Feb. 2 l t  ( 2 ) ;  Mar. 2 8 t ;  %lay 

I I .  
Anson-Jan. 17*; Mar. 71; April 18; April 25t ;  

June 13t .  
lloore-Jan. 24'; Feb. 1 4 t ;  May 23t .  
Scotland-Mar. 1 4 t ;  hlay 2 ;  June  6. 

FOURTEENTH JUDICIAL DISTRICT 

>lecklenbur&~an. 1 0 * 1 ~ e b .  7<(3) ;  Feb. 28*; 
Mar. 7 t  (2) ;  April 4 t ( 2 ) ;  May 2 t  (2) ;  hlay 16*; 
May 23t ( 2 ) ;  June  13'; June  20t .  

Gaston-Jan. 17*; Jan .  24t (2) ;  ?Jar. 21t ( 2 ) ;  
.Ipril 18'; June 6'. 

FIFTEENTH JUDICIAL DISTRICT 

~ - 

Montgomery-Jan. 24'; April l l t  (2).  
Randolph-Mar. 21t (2) ;  April 4'. 
Iredell-Jan. 31 (2) ;  Mar. 1 4 t ;  May 23 (2) .  
Cabarrus-Jan. 10 ( 2 ) ;  Feb. 2 8 t ;  Aprll 25 (2). 
Rowan-Feb. 14 ( 2 ) ;  Mar. 7 t ;  May 9 (2) .  

SIXTEENTH JUDICIAL DISTRICT 

SPRISG TERM, 1S27-Judge J fcElroy.  
Catawba-Jan. 17t  (2) ;  Feb. 7  ( 2 ) ;  XIay S t  (2).  
Lincoln-Jan. 24t  (2). 
Cleveland-Mar. 28 (2).  
Burke-3lar 14 ( 2 ) ;  June 6 t  (2) .  
Caldwell-Feb 28 (2) ;  May 23t (2) 

SEVENTEEN.TH JUDICIAL DISTRICT 

SPRISG T E R X  1927-Judae Moore. 
Alexander-Feb. 21. 
Yadkin-Feb. 28'; hlay 16t  (2).  
Wilkes-Mar. 7  ( 2 ) ;  May 30t  ( 2 ) .  
Davie-Mar. 21; May 23t .  
Watauga-Mar. 28 (2). 
3Iitchell-April 11 (2) .  
Avery-April 25 (2) 

EIGHTEENTH JUDICIAL DISTRICT 

SPRISG TERM, 1927-Judge P a r k e r .  
Transylvania-Jan. 31'; April 11 (2).  
Henderson-Jan. 101 ( 2 ) ;  Mar. 7  ( 2 ) ;  May 30t 

,n\ 
iL1. 

Rutherford-Feb. 7 t  ( 2 ) ;  May 16 (2) .  
RlcDowell-Feb. 21 ( 2 ) ;  June  13t  (2).  
Yancev-Mar. 28 (2).  

NINETEENTH JUDICIAL DISTRICT 

SPRING TERM. 1927-Judae S h a w .  
Buncombe-Jan. 10t (2) ;  J a n .  24; J a n .  31;  

Feb. 7 t  (2); Feb.  21; Mar. 7 t  ( 2 ) ;  Xar.  21; April 
4 t  ( 2 ) ;  April 18; X a y  2 t  (2) ;  N a y  16;  May 30; 
June  6 t  (2) ;  June 20 (2) .  

Madison-Feb. 28; Mar. 28; April 25; May 23. 

TWENTIETH JUDICIAL DISTRICT 

SPRISG TERM, 1927-Judge S t a r k .  
Haywood-Jan. 101 (2) ;  Feb. 7  ( 2 ) ;  May 9 t  (2).  
Cherokee--Jan. 2 4 t  (2) ;  April 4  (2) ;  June  20t .  
Jackson-Feb. 21 (2); May 23t  (2).  
Swain-Mar. 7  (2) .  
Graham-Mar. 21 (2): June  6 t  (2) .  
Clay-April 18. 
Macon-April 25 ( 2 ) .  

'For criminal cases only. 
?For civil cases only. 
:For jail and civil cases. 
( A )  Emergency Judge t o  be assigned. 
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CASES 
ARGUED AND DETERMINED 

I N  THE 

S U P R E M E  C O U R T  
OF 

NORTH CAROLINA 
AT 

RALEIGH 

SPRING T E R M ,  1926 

STATE v. MARTIN BOST. 

1. Honiicide-Murdel.-Self-Defense-Evidence-Instmctions. 
Where the eridence of the prisoner upon a trial for a homicide, tends 

to show that  the deceased was under the influence of drink, and unpro- 
voked, cursed him and threatened his life, and threateningl~' approached 
him to within a few feet, on the prisoner's own premises, with the axe 
upraised against him: Held, upon this eridence, the prisoner was en- 
titled to an instruction, without special request therefor, that he was 
not only entitled to use sufficient force to repel force in order to save 
his life or himself from great bodily harm, but to exceed such force if 
in the opinion of the jury it reasonably appeared to him that such 
excessive force was necessarg. 

2. Same-Burden of Proof. 
The burden is on the defendant tried for n homicide, relying on self- 

defense, to  show it by the greater weight of the evidence. 

STACY, C. J., dissenting; CLARKSOS, J., concurring in the dissenting opinion. 

APPEAL by  defendant f r o m  Lane, J., at October Term,  1925, of 

CABARRES. N e w  trial.  

Indictment  f o r  murder .  Verdict  : guil ty  of manslaughter.  F r o m  

judgment upon  verdict, t h a t  defendant be confined i n  t h e  State's prison 

f o r  a t e r m  of five years, defendant appealed to  t h e  Supreme Court.  



2 I N  THE S U P R E M E  COURT. [ I 9 2  

Attornc?/-Goleral Brummitt  and Assistant At torney-Genwal Nash 
for t h e  State. 

IIarfselL CE Hartsell, I f .  S. Williams, J .  Lee Grouell end J .  Lee  
Crolcell, Jr. ,  for defendant. 

CONNOR, J. The  eridcnce submitted to the jury upon the second tr ial  
of this action, had in consequtlnce of the disposition of defendant's ap- 
peal from the judgment rendered at the  first trial, in the Superior Court 
of Cabarrus County, to the Spr ing  Term, 1025, of this Court, as re- 
ported in 180 X. C., 639, was substantially the same a3 tha t  upon the 
former trial. Assigunwnts of error upon this appeal are based upon 
exceptions to instructionr given by the court in the charge to the jury, 
and also upon exceptions to the failure of the court to give certain 
instructions requested by defendant in vri t ing.  

There was evidence upon both trials supporting defmdant's conten- 
tion tha t  he  killed deceawd in self-dcfensc, and that  therefore, the 
homicide was justifiable, or a t  least escusable. Defendant complains 
that upon tlic last trial, as upon the former, the jury mas not instructed 
fully and correctly as to the principles of law applicable, to the facts as 
the jury should find them from the evidense. H e  contends that  upon 
thc~so facts, notwithstanding h is  admission that  he killed deceased with 
a deadly weapon, he is not guilty, as charged in the indivtment, for that  
he lrillcd deceased in  sclf-defense. 

Wc said in the opinion upon the former appeal that  there was no 
substantial evidence on the record tending to show that  defendant had 
provoked the difficulty with deceased, or had entered into i t  willingly. 
I t  may be conceded that  there was some evidence on tqe second trial, 
tending to contradict the testimony of defendant, as a wtness  in  his  
own behalf, and to support t h ~  contentions of the State, which was not 
offered a t  the forlncr t r ia l ;  there is no evidence, howerer, from which 
tlic jury could ha re  found that  there mas a fight or mutual  combat be- 
twcrn dcfcntlant and deceased, at any time before the fatal  shots mere 
fired by tleftmdnnt. The  widtncc  relied upon by defentlant, consisting 
chicfly of his own tcstimong, n a s  identical on both trials. Upon the 
former appeal, in view of defendant's evitlencc, we hrbld that  i t  was 
error, entitling tlefentlant to a ncw trial, for the court to fail to instruct 
tlic jury, although not rcquestrd to do qo, by prayer for special instruc- 
tion, that  the right of self-tlcfenv may be restored to a defendant, 
although he p ro~oked  the diffisulty, or clitcred into it ~ i i l l ingly ,  if the 
jury shall find tha t  during the progress of the fight, which followed the 
difficultg, he quit the combat, in good faith, and gave notice to his ad- 
versary of such actio~l on his part. This  principle is well settled, and 
in view of the instructio~l given to the jury b -  the court on the former 



K. C.] S P R I N G  TERM, 1926. 3 

trial that defendant could not rely upon the plea of self-defense if he 
provoked his adversary to the fight, or entered into it with him will- 
ingly, it was held that it was error for the court to fail to so instruct the 
jury, notwithstanding there was no substantial evidence from which the 
jury could find facts to which these principles of law are applicable. 
S. v. Jones, 188 N. C., 142; S. v. Xoore, 185 K. C., 637; S. v. Baldwin, 
184 S. C., 789; S. v. Robinson, 181 N.  C., 552; S. v. Finch, 177 N. C., 
599; S. v. Crisp, 170 N .  C., 785; S. v. Kennedy, 169 K. C., 326; S. v. 
Pollard, 168 Ti'\'. C., 116; S. v. Cox, 153 N. C., 638; S. v. Garland, 138 
N. C., 678, 30 C. J., p. 53, sec. 223. 

Upon the trial below, resulting in the judgment from which defend- 
ant has again appealed, the court instructed the jury as follows: 

"If the defendant has shown to your satisfaction by any evidence in 
the case that he was at a place where he had a right to be, and that he 
was assaulted, that a felonious assault was being made upon him, that 
is, an assault with intent to kill, a murderous assault mas actually being 
made upon him, and that he had reasonable grounds to believe and did 
believe that he was about to suffer death or great bodily harm at the 
hands of deceased, then, in that event, the law says that he could stand 
his grounds and meet force with force, and use such force as appeared 
reasonably necessary to him to repel the assault, and to protect himself 
from death or great bodily harm, without being guilty of any crime 
whatever." 

Defendant excepted to this instruction, contending that there was 
error in that the court unduly limited defendant to the use of such force 
only as was required to repel the assault of deceased upon defendant, 
by meeting with like force the force exerted by deceased; defendant 
insists that in view of the evidence, the court should have further in- 
structed the jury that if they found that defendant believed and had 
reasonable grounds to believe that it was necessary for him to shoot 
deceased before he got within striking distance of defendant, with the 
axe, defendant had a right, in self-defense, to shoot deceased with his 
pistol, and that although the wounds inflicted by defendant upon de- 
ceased with the pistol were fatal, defendant was not guilty, under the 
indictment, and that the jury should so say by the verdict. 

This Court said. in S. v. Lucas. 164 N.  C.. 471: "It is held for law 
in this State that when an unprovoked and murderous assault is made 
on a citizen, he is not required to retreat, but may stand his ground, 
and take the life of his assailant, if it is necessary to do so, to save him- 
self from death or great bodily harm." S. v. Hough, 138 IT. C., 663; 
8. v. Blevins, 138 N .  C., 668; S. v. Dixon, 75 N.  C., 275, are cited 
in support of this statement of the law. I n  the last cited case, it is 
said: T h e  general rule is that one may oppose another attempting the 
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perpetration of a felony, if need be, to the taking of the felon's life; as 
in the case of a person attacked by another, intending to murder him, 
who thereupon kills his assailant. H e  is justified." 2 Bish. Cr. Law, 
see. 632. Again it is said: "A man may repel force with force, in 
defense of his person, habitation or property, against one who mani- 
festly intends or endeavors, by violence or surprise, to commit a known 
felony, such as murder, rape, burglary, robbery and the like, upon 
either. I n  these cases, he is not obliged to retreat, but may pursue his 
adversary, until he has secured himself from all danger; and if he kill 
him in so doing, it is called justifiable homicide." 1 East P. C., 271; 
2 Bish. Cr. Law, see. 633. 

I n  S. v. Johnson, 184 N.  C., 637, Justice Walker, writing for the 
Court, says: "It a11 comes to this, that if the jury find that the  prisoner 
did not fight willingly, except in the sense that he was compelled to do 
so in  order to defend himself, and was himself without fault, and he 
was feloniously or murderouily attacked by the deceased, so' that it 
reasonably appeared to him and he believed, that his life was in danger, 
or that he was about to receive great bodily harm, his right of self- 
defense was in such case, if found by the jury, complete and justifiable, 
and if he slew his adversary under such circumstances, the jury should 
acquit him." 

I n  S. v. Hill, 141 N. C., 769, it is said: "It is true, as a general rule, 
or under ordinary circumstances, that the law does not justify or excuse 
the use of a deadly weapon to repel a simple assault- ~ h k  principle 
does not apply, however, xi-here from the testimony it may be inferred 
that the use of such weapon mas or appeared to be reasonably necessary 
to save the person assaulted from great bodily harm-such person hav- - 
ing been in no default in bringing on or unlawfully entering into the 
difficulty. This was held in 8. v. Xatthews, 78 N .  C., 553." 

The evidence submitted to the jury tended to show that defendant at  
the time of the homicide was 65 years of age, and weighed about 150 
pounds; that deceased was 41 years of age, and weighed about 300 
pounds. Defendant lived alone on his farm, about six rniles from Con- 
cord, the county-seat of Cabarrus County. Deceased, who lived at a 
distance of about five miles from the home of defendar t, had been his 
guest during the night preceding the day on which the homicide 
occurred. H e  had remained at the home of defendant during the day, 
no one else being there during the day or at the time of the homicide. 
When deceased came to defendant's home, about dark cf the preceding 
night, he brought with him a jug, containing mine. DeEendant and de- 
ceased drank wine from the jug during the night; the next day deceased 
continued to drink wine, but defendant did not drink (luring the day; 
he attended to his work about his premises, looking after his stock, and 
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milking his cows. After milking his cows, late in  the afternoon, defend- 
ant was in a room, which opened on his back porch, putting away the 
milk. He  heard deceased, whom he had left on the porch, kicking at  a 
door, leading into one of the rooms of his house. H e  reproved deceased 
for doing so; deceased became angry and began to curse and to threaten 
to go into the room where defendant was, to kill him, saying that he 
had a gun and would shoot defendant. I n  a few moments, defendant 
saw deceased coming up to the porch from the yard, with an axe, which 
defendant kept at the wood-pile, about thirty feet from the porch. De- 
ceased had the axe drawn over his shoulder and was cursing defendant, 
and using violent language. Defendant knew that deceased was a dan- 
gerous and violent man, especially when he had been drinking. When 
deceased was almost in striking distance of him, defendant picked up 
his pistol, and fired twice, probably three times at deceased, who fell, 
nlortally wounded by the pistol shots. Defendant went at  once to the 
home of a neighbor and told him what had occurred at his home. He  
and the neighbor returned to his home, and found the body of deceased 
1yi11g on the porch. Deceased mas taken that night to a hospital, where 
he died the next day. Defendant went to Concord, early the next morn- 
ing, and surrendered to the sheriff of the county. 

I n  view of the evidence, tending to establish the foregoing facts, we 
think defendant was entitled to an instruction to the jury that upon 
their finding from the evidence the facts so to be, defendant had the 
right, under the law of self-defens~, not only to meet force with force, and 
to use such force as appeared reasonably necessary to repel the assault 
and to protect himself, but also the right to shoot his assailant, if the 
jury should find that under the circumstances, it reasonably appeared 
to defendant nccessary to shoot deceased in order to saTe himself from 
death or great bodily harm at the hands of deceased. Defendant ad- 
mitted that he shot deceased, and that the wounds thus inflicted caused 
the death of deceased. He  contended that his act in so doing was justi- 
fiable; the jury should have been instructed specifically as to the law 
applicable to the facts as defendant contended them to be with respect 
to the act of defendant. The court had correctly instructed the jury 
that the admission of defendant that he killed deceased with a deadly 
weapon, was sufficient to support a verdict of guilty of murder in the 
second degree, and that the burden mas thus thrown by the law upon 
defendant to satisfy the jury that he killed in self-defense as he con- 
tended. The instruction given to the jury, to which defendant excepted, 
is correct; 1%-e think, however, that it was not as full as defendant mas 
entitled to. We have examined the entire charge to the jury, as set out 
in the case on appeal. We do not find that defendant has had the full 
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benefit of the well-settled principle of the law of self-defmse, applicable 
to the facts as he contended them to be. 

We cannot sustain defendant's assignmer~ts of error based upon his 
exceptions to the refusal of the court to give the special instructions set 
out in the case on appeal. These instructions present defendant's con- 
tention that, under the law applicable to the facts as he contends them 
to be, he had the right to shoot and kill deceased. They omit, however, 
the principle that defendant must not only believe, but have reasonable 
grounds to believe it necessary to shoot and kill his assailant, in order 
for the jury to acquit him upon the principle of self-defense. The in- 
structions prayed for are erroneous and were properly refused by the 
court. For tho error indicated there must be a 

New trial. 

STACY, C. J., dissenting: His  Honor 'charged the jury that if a felo- 
nious assault was being made upon the defendant at the ime he shot the 
deceased, and he believed, with reasonable ground for his belief, that he 
was about to suffer death or great bodily harm at the hands of his 
assailant, then, and in that event, he not only had the right to "stand 
his ground and meet force with force, and use such force as appeared 
reasonably necessary to him to repel the assault," but that he also had 
the right under the lam to use such force a s  appeared reasonably neces- 
sary "to protect himself from death or great bodily harm, without being 
guilty of any crime whatever." (See instruction set out in opinion of 
Court.) But this is held for error because the judge did not go further 
arid tell the jury "if they found the defendant believed, and had reason- 
able grounds to believe, that it was necessary for him to shoot deceased 
before he got within striking distance of defendant, with the axe, de- 
fendant had the right, in self-defense, to shoot deceased with his pistol." 
This, in  substance at  least, is what the judge did tell the jury, as I 
understand the instruction. What else could the jury h a m  thought the 
judge was talking about when he said, "If the defendait has shown to 
your satisfaction, . . . that a felonious assault v-as being made 
upon him, . . . and that he had reasonable ground,; to believe, and 
did believe, that he was about to suffer death or great bollily harm at the 
bands of the deceased, then, and in that event, the l z ~ r ~  says that he 
could stand his ground and meet force with force, and ~ s e  such force as 
appeared reasonably necessary to him to rspel the assault, and t o  pro- 
tect  himself f rom death o r  g ~ m t  bodily h a r m  (italics added), without 
being p i l t y  of any crime whatever?" I t  was admitted that the defend- 
ant shot the deceased with a pistol, and the lawfulness of his conduct, 
under the circumstances, mas the only question before the jury. The 
jury must have understood that if a felonious assault was being made 
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upon the defendant and he believed, with reasonable ground for his 
belief, that he was about to suffer death or great bodily harm at the 
hands of the deceased, then, and in that event, he could stand his ground 
and use such force as was necessary, or such force as reasonably ap- 
peared necessary, to protect himself from death or great bodily harm, 
without being guilty of any crime whatever. S. v. Lipscomb, 134 
N. C., 692. 

The defendant is entitled to no more favorable instruction under the 
evidence as it appears on the record. 

The right of self-defense is firmly imbedded in our law, but it rests 
upon necessity, real or apparent, and the decisions are to the effect: 

1. That one may kill in defense of himself or his family, when neces- 
sary to prevent death or great bodily harm. 8. v. Gray,  162 R. C., 608. 

2. That one may kill in defense of himself, or his family, when not 
actually necessary to prevent death or great bodily harm, if he believes 
it to be necessary and has a reasonable ground for the belief. S. v. Bar- 
rctt, 132 N. C., 1007. 

3. That the reasonableness of this belief or apprehension must be 
judged by the facts and circumstances as they appeared to the party 
charged at  the time of the killing. S. v. Blackzuell, 162 N. C., 683. 

4. That the jury and not the party charged, is to determine the rea- 
sonableness of the belief or apprehension upon which he acted. S. v. 
ATash, 88 N. C., 618. 

There is a distinction made by the text-writers on criminal law, 
which seems to be reasonable and supported by authority, between as- 
saults with felonious intents and assaults without felonious intent. "In 
the latter, the person assaulted may not stand his ground and kill his 
adversary if there is any way of escape open to him, though he is 
allowed to repel force by force and give blow for blow. I n  the former 
class, where the attack is made with murderous intent, the person at- 
tacked is under no obligation to fly, but may stand his ground and kill 
his adversary, if need be.'' 2 Bishop's Criminal Lam, sec. 6333, and 
cases cited. I t  is said in 1 East Pleas of the Crown, 271: ",4 man may 
repel force by force in defense of his person, habitation, or property 
against one who manifestly intends or endeavors by violence to commit 
a felony, such as murder, rape, burglary, robbery, and the like, upon 
either. I n  these cases he is not obliged to retreat, but may pursue his 
adversary until he has secured himself from all danger, and if he kill 
him in so doing it is called justifiable self-defense." The American doc- 
trine is to the same effect. See S. v. Rough, 138 N. C., 666, and S. v. 
Dixon, 75 N. C., 275. 

In  the exercise of the right of self-defense, more force must not be 
used than is reasonably necessary under the circumstances, and if exces- 
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sive force or unnecessary violence be used, the party charged will be 
guilty of manslaughter, at least (8. v. Robinson, 188 N. C., 784), but 
the law does not require juries to measure with exactness and nicety the 
amount of force used, if one is really fighting in self-defense. S. v. 
Pugk, 101 N. C., 737.  

And it has been said that where officers of the law, engaged in mak- 
ing arrests, are acting in good faith, and force is required to be used, 
their conduct should not be weighed in golden scales. X. v. Pugh, 101 
N. C., 737; S. v. McNinch, 90 N. C., 696. 

The present case has beeen tried twice in the Superior Court and this 
is the second appeal here. I n  my opinion, the alleged error in the 
charge is too attenuated to warrant a new trial. 

CLARKSON, J., concurs in dissent. 

SIRS. MIXTIE MORTT v. LIT'ERPOOL AND LOR'DOJ' AKD GLOBE 
INSURANCE COMPANY. LIMITED. 

(Filed 27 S h y ,  1926.) 

1. Insurance-Fiw-Policy4ontracts-Invent Clause - Substantial 
Compliance-Evidence. 

An inventory of a stock of general m~rchant l i se  containing the  number 
of articles and cost of each class a t  a date  made about one month 
before the  fire, and testified to a s  being practically the  same a s  on the  
da te  of the  fire, is  a substantial  compliance with the i~iventory  provision 
in the  s tandard form of a fire insurance policy, and is competelit a s  
evidence upon the  trial. C. S., 6347. 

2. Insurance-Fire-Policies--Cont~~acts--Unconditional Ownershiyds-  
signmcnt-Assent of Insurer. 

The clause in a fire insurance policy tha t  the insured  nus st Ire the  
nncondition:~l owncr of the  proper t r  insured, and that  a n  nsiignment 
of the  policy to  a pnrch:~ser mill rcniler the policy rotd if not assented 
to  by the  ofticials of t he  in\urer,  is  valid and enforceal lc' in favor of the  
company against  the  a h s u r d  and his assignee. 

3. Insurance, &'ire-Unconditional Ownership-Assignment of Policy- 
Premium E n t i r e  and Single. 

Where the owner of i~ store and a qtock of mercl andise is  insured 
a t  one premium rate,  the  inerchandise to  remain in t h ?  store (luring the 
term covered by the coutract, a change of owiiershirl of thp ruerchan- 
dise, without the consent of the Insurer, will avoid the  obligation of 
the  insurer,  under :In e\l)rt \z condition relating thereto contained in the  
.policy, under the principle that  t he  premium is entirl>, and the obliga- 
tion single, and each dependent on the  other. 
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4. Same--Principal and AgentRatif ication.  
Where the owner of a building and merchandise therein has sold the 

merchandise, thus rendering the policy void, according to its terms, and 
thereafter the insurer, with knowledge has retained the unearned pre- 
miums after its agent had consented to the assignment of the policy 
to the purchaser of the merchandise, the insurer will be bound, under 
the terms of the policy, to the  payment of damages to the assignee of 
the policy, the purchaser of the merchandise, caused by a fire thereafter 
occurring, under the ~rinciple of ratification. 

APPEAL by defendant from Walter E. Brock, Emergency Judge, at 
January Term, 1926, of HAYWOOD. No error. 

Action to recover upon policy of insurance for loss resulting from 
total destruction, by fire, of stock of merchandise, and store furniture 
and fixtures, contained in a store building at  Japan, Graham County, 
N. C. The policy was, in form, the Standard Fire Insurance Policy of 
the State of Korth Carolina. C. S., 6437. I t  was issued by defendant 
on 5 April, 1924, and in consideration of the stipulations therein named 
and of the premium therein recited, insured C. D. Mortt, as owner, 
against loss or damage, by fire, for the term of one year, to a store build- 
ing, in the sum of $150, to a stock of merchandise, while contained in  
said building, in the sum of $1,900, and to store furniture and fixtures, 
while contained in said building, in the sum of $80. The policy con- 
tains, among others, the following provision, to wit:  

"This entire policy shall be roid, unless otherwise provided by agree- 
ment in writing, added thereto . . . 

"(d) if any change, other than by the death of the insured, takes place 
in the interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard) ; or 

"(e) if this policy be assigned before a loss." 
On 1 May, 1924, the insured, C. D. Mortt, sold the store building, 

covered by the policy, to T. J. Edwards, to whom he and his mife, the 
plaintiff in this action, conreyed the same by deed which was duly 
recorded on 3 May, 1924, in Graham County. 

On 19 June, 1924, C. D. Mortt sold the stock of merchandise, and 
the store furniture and fixtures, covered by the policy, to the plaintiff, 
Mrs. Mintie Xortt, his mife; the policy was on said date duly assigned 
by C. D. Mortt to the plaintiff, with the consent in writing of defend- 
ant, as appears from indorsements on said policy. 

Thereafter, to wit, on 29 July, 1924, the store building, together with 
the stock of merchandise and the store furniture and fixtures, were 
totally destroyed by fire. The policy contains the Threefourths Value 
Clause. The stock of merchandise, as shown by the inventory taken by 
plaintiff on 30 June, 1924, was worth $3,097. The store furniture and 
fixtures were worth $200. 
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Plaintiff testified that Mr. Long, the agent of defendant, who issued 
the policy, and who signed the indorsement, consenting in behalf of de- 
fendant to its assignment by C. D. Mortt to plaintiff, knew that her 
husband, C. D. Mortt, had sold and that he and she had conveyed the 
store building prior to the date of the assignment: that she did not 
remember whether she told him so or not, but that her husband had told 
him of the sale. Mr. Mortt testified that after the issuance of the policy 
and prior to the sale of the stock of merchandise to plaintiff, and the 
assignment of the policy to her, he had a conversatior with Mr. Long 
about the sale of the building; that he talked with hini about the sale. 
Defendant offered no evidence. 

The issues submitted to and answered by the jury weae as follo~vs: 
1. Did the plaintiff and the defendant enter into this contract for 

insurance, as alleged in the complaint? Snstver : Yes. 
2. Was the plaintiff's stock of goods and fixtures destroyed by fire, as 

alleged in the complaint ? Ans~i-er : Yes. 
3. What amouiit, if any, is the plaintiff entitled to recover 1 Answer : 

$1,980, with interest from 29 September, 1924. 
From judgment upon this verdict defendant appealed. 

Jl organ & Ward for plaintiff. 
Allley d A l l c y  and John ;If. Robinson for defenclant 

COKKOX, J. Defendant's first assignment of error is based upon its 
contention that "the court erred in allowing the plaintiff to intro- 
duce in evidence the alleged inventory dated 30 June, 1924, consisting 
of sewn sheets, and marked 'Exhibit P-I.' " Plaiiitiff testified that she 
and her husband made the inyentory of the articles of merchandise, 
conlposing her stock of goods, on 30 June, 1924; the articles were 
listed at the cost mice. The fire occurred on 29 July 1924. Between 
the date of the inventory and the date of the fire, plain,iff was sick, and 
sold rery few goods from the stock. Xore goods came in than were 
sold. The sheets offered in evidence as an inventory r,how the number 
of pairs of shoes, with stock number and price of each, and the value 
of the groceries, hardware, dry goods, notions, hats, pants, boys' and 
men's suits. se~aratelv.  I n  view of the character of the business which 
plaintiff was conducting, and the size of her stock, IT(. must hold that 
there was a substantial compliance by her with the prorisions of the 
policy, relatire to an inventory. Arnold 1 ~ .  Ins. Co., 152 N.  C., 232. 
We find no error in the overruling by the court of defendant's objection 
to the evidence. 

l3v its excentions to the refusal of the rourt to allow its motion for 
judgment as of nonsuit, at the close of the evidence, and to the instruc- 
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tion of the court to the jury that "if you believe the evidence, you will 
answer the first issue. 'Yes,' the second issue 'Yes,' and the third issue, 
($1,980, with interest from 29 September, 1924,' " defendant presents its 
contention that plaintiff cannot recover in this action for that the entire 
policy mas avoided by the sale and conveyance by the insured of the 
store building covered by the policy, not only as to the building con- 
veyed, but also as to the stock of merchandise and as to the store furni- 
ture and fixtures. Plaintiff contends that, conceding that by the change 
in the ownership of the store building, resulting from its sale and con- 
veyance by the insured, prior to the assignment of the policy to plain- 
tiff, the policy was avoided as to the store building, it was and re- 
mained in full force and effect with respect to the stock of merchandise 
and to the store furniture and fixtures. These contentions involve the 
question as to whether the contract evidenced by the policy was divisible 
or indivisible as between C, D. Mortt, the insured, and defendant, the 
insurer. This question has been authoritatively determined in this 
jurisdiction. Conceding that there is much conflict among the decisions 
in different jurisdictions on the question here presented, this Court has 
said in Coggins v. Ins. Co., 144 N. C., 8 :  "Without going into any 
extended review of these different decisions, we are of the opinion that 
the great weight of authority, as well as the better reason, establishes 
the position that when to the fact that the premium is entire, there is 
added the fact of identity of risk, the obligation is single, and on the 
breach of the stipulation all recovery is barred. This question of 
identity of risk being held the determinative factor in  policies of this 
kind, where the amounts are separate and the premiums entire, is very 
well treated in a note to Wm'ght v. Ins. Co., 19 L. R. A., 211." Cuth- 
bertson v. Ins. Co., 96 N. C., 480, and Biggs v. Ins. Co., 88  N .  C., 141, 
are cited in support of the holding that identity of risk is the controlling 
feature in the decision of the question. 

I n  Coggins v. Insurance ~ ~ v z ~ a n z j ,  the policy covered the building 
and also a stock of merchandise, contained therein, the amount of insur- 
ance on the building being fixed in the policy at $200, and that on the 
stock of merchandise at $1,500. Both mere destroyed by fire, before 
the expiration of the term for which the property had been insured. 
There was a violation of the "iron-safe clause." I t  was held that, by 
the terms of the policy, this violation aroided the policy, both as to the 
stock of merchandise and as to the building. Judge Hoke, writing the 
opinion for the Court, says: "True, the amount of the insurance is ap- 
portioned, a definite sum being specified for the building, and another 
for the goods. I t  is also true that the stipulations of the iron-safe 
clause are more especially addressed to the insurance of the goods; but 
the premium on the policy is entire; the concluding stipulation is to the 
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effect that if the insured fails to produce the set of books and inventory 
as required by the contract, the policy shall become null and void, and 
the 'failure shall constitute a perpetual bar to any recovery thereon'; 
and, furthermore, the goods are insured 'while they are contained in the 
storehouse and not elsewhere,' thus making the risk on the goods and 
on the building substantially identical." 

I n  the instant case, by its policy of insurance, defendant, for one 
entire premium, insured C. D. Mortt, the owner, against, loss or damage, 
by fire, to three classes of property, to wit : (1)  the store building; (2)  
the stock of merchandise; ( 3 )  the store furniture and fixtures, the in- 
surance on the two last-named classes of property to he in force, only 
"while contained in this building." Here we have b o ~ h  (1)  an entire 
premium, and ( 2 )  an identity of risk. The obligation is therefore 
single. It is expressly stipulated that change in the interest, title or 
possession of the subject of the insurance shall avoid the entire policy. 
The admitted violation of this stipulation rendered the entire policy 
void, not only as to the property, the title to which wat: changed by the 
sale and conveyance, but also as to the property, the t ~ t l e  to which re- 
mained in the insured. The entire policy having become void, by the 
act of the insured, no action could thereafter be maintained by him for 
any recovery upon the policy. We necessarily reach this conclusion 
under the law as declared by this Court in Coggins v. Insurance Com- 
pany. The law has been declared otherwise in other St~ltes and in other 
jurisdictions, both before and since that decision; we do not find the 
reasoning which has led other Courts to a different conclusion from 

u 

that reached by this Court, so conclusive as to justify us in considering 
whether the decision of the question in Coggins v. Inszerance Company 
should be overruled, and we therefore follow that decision as the law 
in this State. See J o f e  v. Niagara Fire Ins. Co., 116 Md., 155, and 
full note in 51 L. R. A. (N. S.), 1047. The annohator says: "The 
earlier cases on this subject will be found collected and discussed in the 
note to Wright v. Fire Ins. Asso., 19 L. R. A., 211. There has been 
very little change in the attitude of the Courts since the publication of 
the earlier note, but such alteration of the views as l ave  taken place 
have been in favor of the divisibility of a policy covering different 
kinds of property separately valued." Where the different classes of 
property insured by the same policy are not exposed to the identical 
risk, and the rate of premium on each class is detwmined by this 
fact, it may well be held, on principle, that the contract is divisible; 
but where the risk is identical, and the premium is eniire, we hold the 
law to be, in this State, that the contract is indivisible. 

Tn -%-orthem Assurance Co., Ltd., of London,, v. Case. decided 14 
April, 1926, in the United States Circuit Court of Appt:als, Fourth Cir- 
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cuit, a contrary view of the lam is declared. Authorities are cited in the 
opinion in that case, written by Parker, Circuit Judge, in support of 
the decision, although it is said that some of the State Courts of high 
authority hold policies of insurance upon a building and its contents 
indivisible on the theory that there is an identity of risk. The decision 
of the question there presented follows the law as declared in that 
circuit in the opinion of Judge Knapp, in Downey v. German Alliance 
Insurance Co. (C. C. X., 4th), 252, Fed., 701. This decision, however 
persuasive the reasoning by which it is supported may be, cannot be 
authoritative with us. The law in this State is as declared in the 
opinion of Hoke, J. ,  in Coggins v. Ins. Co., supra. 

The rights of the plaintiff in this action, however, under the policy, 
arise out of the assignment of the policy, by the insured, with the con- 
sent, in writing, of the insurer, dated 19 June, 1924; conceding that the 
entire policy was void on that date as to the insured, and that no action 
could have been maintained by him, on the policy, it does not neces- 
sarily follow that the policy was thereafter void as to plaintiff. The 
statement of the law in 32 C. J., 1314, see. 563, is well supported by the 
authorities cited. I t  is as follows: 

l (  As a general rule, a ground for avoidance or forfeiture of a con- 
tract of insurance which is available as against the insured may be - 
asserted as against any third person claiming the benefits of the con- 
tract, such a third person beneficiary, or an assignee, or a creditor. 
Where, however, thc policy has been assigned with the consent of the 
company in such manner as to become a new contract between the com- 
pany and the assignre, it will not be avoided by misrepresentations upon 
the part of the original insured not material to the new agreement, nor 
by a subsequent breach of the policy by the assignor, and the assignee 
is not affected by conditions not appearing in the policy, and of which 
he had no knowledge." 

I n  Vance on Insurance, p. 413, it is mid: "The assignment of a fire 
policy before it becomes a fixed liability by the loss of the property 
insured can be made only with the consent of the insurer, which trans- 
forms the assignment into a novation, and eliminates any question of 
conflicting rights of assignor and assignee." 
In Hall c. Siaqara Fire Insuranc~ Co. (Mich.), 18 L. R. A., 135, it 

was held that the assignment of an insurance policy, with the consent of 
the insurer, creates a new contract, between the latter and the assignee, 
which is unaffected by any causes of forfeiture previously existing, and 
unknown to either party. I t  has been held that acts of the assignor, 
prior to the assignment, by which the policy was forfeited, or became 
void, as to him, do not affect the rights of the assignee, even where the 
insurer was ignorant at the time of its consent to the assignment, of the 
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acts of forfeiture, or of acts which rendered the polic-y void as to the 
original insured. Ellis v. Ins.  Co. of North  America, 32 Fed. Rep., 
646; Ci ty  Fire Ins. Co. v. JIark,  45 Ill., 482; Contincmtal Ins. Co. v. 
Vunm, 120 Ind., 30, 5 L. R. A., 430. Where the insurc,r has knowledge 
of such acts, and with such knowledge consents to the assignment of the 
policy, to a purchaser of the property, and thereby becomes liable to 
him, under the policy, in the event of a loss, it is clear that an action 
by the assignee to recover for such loss cannot be barred by reason of - 
any act of the assignor, prior to the assignment, althw~gh the act ren- 
dered the policy void as to him. 

I n  the instant case, plaintiff knew of the act of the xiginal insured, 
to wit, the conveyance by him of the store building, covered by the 
policy, which under its terms, rendered the entire policy void; she, as 
his wife, had joined with him in the deed conveying the property. She 
offered evidence, which was uncontradicted, that defendant's agent, who 
acted in its behalf, in consenting to the assignment, also knew of the 
sale of the building. Thc knowledge of its agent is imputed to defend- 
ant, not upon the principle of waiver-for under the terms of the policy 
the agent was without power to waire the forfeiture resulting from the 
change in title of the store building-but upon the principle of estoppel. 
Johmon v. Ins. Co., 172 IS. C., 112; Grabbs v. Ins.  Co., 125 N .  C., 395. 
Defendant, with knowledge that the entire policy was void on 19 June, 
1924, consented to its assignment to plaintiff, and retained the unearned 
portion of the premium. I t  cannot be supposed that defendant con- 
sented to the assignment of a policy which it knew to be void and 
retained the unearned portion of the premium on a policy under which 
it had no liability to h e  assignee, the owner of the property insured 
by the policy. Forward v. Ins. Co., 142 N.  Y., 38i. However this may 
be, we hold that defendant cannot now resist recovery by plaintiff upon 
the facts, as the jury must have found them, if they believed the evi- 
dence. The judgment is affirmed. There is 

No error. 

GEORGE T A K C E  FOWLER, sr HIS NEXT FRIEPI'D, TV. K. FCIWLER, r. CARO- 
LINA CROSS A R M  AND COKDUIT COMPANY. 

(Filed 27 hIay, 1926.) 

1. Kegligenc-Master and Servant - Employer and ]Employee - Safe 
Place to Work-Safe Instrumentalities. 

The master is not liable in damages to its servant for his failure to 
furnish the latter reasonably safe instrumentalities to perform his duties 
within the scope of his employment, in the absence of actual or con- 
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structive notice of the defect; or unless through its vice-principal, i t  has 
negligently instructed the servant to do the work under an assurance 
of safety, or where the negligence complained of is not the proximate 
cause of the injury alleged. 

2. Master and  Servant-Employer and  EmployesNegI igence-Duty  of 
Master. 

The master in the performance of his duty to furnish reasonably safe 
platforms for his servant to unload lumber, etc., from a railroad car, 
coming within the scope of the latter's duties, is held to the esercise of 
ordinary care in selecting material reasonably suitable and safe for its 
construction, and like care in its construction and inspection, without 
the power to delegate this responsibility to other servants so a s  to avoid 
its liability. 

Where there is evidence only that the master's vice-principal has 
instructed an eighteen-year-old employee in his absence to unload lumber 
witli other employees from a railroad car in the manner in which the 
employees had experience, by means of a temporary unloading platform 
to be constructed of plank and sills, but only for transferring the timber 
(railroad sills) from the cars, without evidence of any defect in the 
material used in this platform, and the employee's injury is caused by 
his attempting to pile the lumber on this platform of considerable weight 
instead of transferring it, a s  was the invariable custom: Held, insuffi- 
cient evidence a s  to the negligent failure of the master to furnish proper 
instrumentalitips, and defendant's motion for judgment as  of nonsuit 
should have been granted. 

4. Negligence--Master and  S e r v a n t E m p l o y e r  and  Employee--Infants 
-Courts--Questions for Jury.  

I t  will not be held as  a matter of law under the facts of this case, that 
an eightpen-year-old lad, of experience i11 such matters could not be 
considered capable of constructing a temporary platform for the unload- 
ing of lumber or sills from a railroad car. 

CIVIL ACTION, t r ied before Lyon, J., a t  December Special  Term,  1925, 
iLENBURG. of MECI- 

T h e  plaintiff, a boy about eighteen years  of age, was employed by the  
defendant a s  a general laborer o r  ut i l i ty  man ,  doing anything t h a t  
"came along;  whatever they wanted m e  t o  do." H e  h a d  been working 
f o r  t h e  defendant about six o r  eight weeks before h i s  injury.  H e  alleged 
tha t  on or about  30 September, 1924, he  was seriously a n d  permanently 
in jured  by  t h e  fa l l  of a platform, while engaged i n  t h e  l ine  of h i s  duty 
a n d  i n  executing t h e  orders of t h e  foreman t o  unload a car  of lumber. 
T h e  car  of lumber i n  question was  pulled u p  opposite defendant's 
building. I n  order  t o  unload t h e  car  it was necessary to  build o r  l ay  
a platform f r o m  the  platform of t h e  building t o  t h e  door of the car,  a 
distance of six o r  eight feet. 
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The plaintiff testified as follows : "On Saturday morning Mr. Stills 
(foreman), told us not to come back Monday morning to work, but to 
come back Tuesday morning, and there would be a car of lumber there 
ko be unloaded. I f  he did not come in Monday he would be there Tues- 
day. He just told us to unload the car of lumber. He  told us where to 
unload i t ;  in the same place we had always unloaded it. There was not 
any other place for unloading it. We ordinarily unloaded the lumber 
right at  the rear end of the building. There was a pla-form there part 
of the way; wasn't one all the way. We had to build it from the plat- 
form of the building out to the car;  that was about six feet I reckon. 
The instructions he gave us for unloading the lumber ~qere, he just told 
us to unload i t  there until he came, and in the same place, and use the 
same stuff we had been using. That was all we had to use. We had 
been using in unloading just 4 x 4, that we used at this time. There 
were four pieces used. We laid one end of this lumber on the platform 
that was in the building and took these little dinky crossties and put 
them up at the other end; stacked them up on top of each other, made a 
pile, and laid the 4 x 4 from the platform on the building out on that to 
make it level. . . . We placed them on this occasion just exactly in 
the same manner in which we had placed them theretofore. Used the 
same material all the way around. Used the same number of pieces that 
we ordinarily used. Hilton and me and the two Barreit boys made the 
scaffold. We went in there that Tuesday morning and made this scaf- 
fold the first thing, the platform that we were piling on. We could put 
half or two-thirds of the lumber back in the building hefore we started 
to put it on the platform that run out from the building. . . . The 
scaffold under the platform on which I was standing broke and the 
platform broke." 

Plaintiff further testified that about two-thirds of tke car of lumber 
had been placed inside the building, and practically all of the remaining 
third was piled upon this platform at the time it fell. The exact words 
of the plaintiff were: "We had right around one-thil-d of a carload, 
hardly one-third out there. We had no idea of building i t  for the pur- 
pose of stacking lumber on i t  for long. We had never stacked any lum- 
ber on it out that far. Me and Hilton and those two Barrett boys built 
the platform. I don't remember who picked out the lumber. I t  was 
what we had used all the time, 4 x 4, because that is what we had the 
planer set for when they were planing them. We had used the same 
skids late the day before. . . . I mean by dinky crossties, short 
crossties for a little railroad. . . . The condition of those pieces of 
4 x  4, the pieces of lumber that were put out there, was good; looked 
to be." 
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There was evidence tending to show that the third of the carload of 
lumber which was loaded on the platform would weigh about twenty- 
eight thousand pounds; and the contention of the defendant was upon 
all the evidence, that the platform fell or broke not by reason of any 
defect, but because the plaintiff and his colaborers had placed more 
weight upon the platform than it could bear, it being only designed as 
a temporary structure for unloading cars, and to be used chiefly as a 
walkway and not a loading platform. 

Issues as to negligence, contributory negligence, assumption of risk 
and damages were submitted to the jury and answered in favor of the 
plaintiff, awarding damages in the sum of $7,000. From judgment 
thereon defendants appealed. 

J .  F.  Flowers, Marvin L .  Ri tch  for p l a i d i f .  
J .  Laurence Jones, James A .  Locbhart for defendant. 

BROGDEN, J. The only exception requiring discussion is whether or 
not there was sufficient evidence of negligence to be submitted to the 
jury. I f  so, there is no reversible error, and the judgment should be 
upheld. I f  not, the judgment of nonsuit should have been sustained. 

The liability of an employer for injuries to his employees, occasioned 
and brought about from the use of instrumentalities used in the work, 
has created a broad field of judicial inquiry. An examination of the au- 
thorities will disclose that liability results from the application of tho 
following principles, to wit : 

(1)  The instrumentality must be defective. Aiben v .  Mfg .  Co., 146 
N. C., 324; Barkley v. Waste  Co., 147 N. C., 585; Yarborough v .  
Geer, 171 N .  C., 334; V o g h  v. Geer, 171 N .  C., 672; Howard v. 
Wright ,  173 N .  C., 339; Winbourne v .  Cooperage Co., 178 N. C., 88; 
McKinney  v. Adams,  184 N.  C., 565. 

(2)  The employer must know of the defect, or be negligent in not dis- 
covering it and making the needed repairs. Wes t  v .  Tanning  Co., 154 
N.  C., 44; Reid v .  Re@, 155 N. C., 230; Wm'ght v. Thompson,  171 
N. C., 91. 

(3) I f  the employer gives assurance that the instrumentality is safe. 
Atk ins  v. Madry,  174 N.  C., 187; S m i t h  v. R. R., 170 N.  C., 184; 
Rogerson v. Hontz ,  174 N.  C., 27. 

(4) I f  the work is done under the supervision of the employer and 
according to his instructions. Thompson, v .  Oil Co., 177 N. C., 279; 
McKinney v .  Adams,  184 N.  C., 565; Hairston v. Cotton Mills Co., 188 
N. C., 557. 
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(5)  I f  the employer, having either express or implied notice of a 
defect, promises to repair or to procure a reasonably suitable instru- 
mentality. Whi t t  v. Rand, 187 N .  C., 807. 

The case now under consideration involves the breaking or falling of 
a platform. The law of negligence, as applied to platforms and ladders, 
is discussed in the following cases: Ailcen v. Mfg. Co., 146 N.  C., 324; 
Barkley v. Waste Co., 147 N.  C., 585; West v. Tanniny  Co., 154 N. C., 
44; Reid v.  Rees, 155 N. C., 230; Peurson v. Clay Co., 162 N.  C., 224; 
Smith c. R .  R.. 170 N.  C., 184; Yarborough v. G.er, 171 K. C., 
334; T'ogh v. Geer, 1 7 1  N. C., 672; Howard v. Wright ,  173 N.  C., 
339; Lagler v. Roch (Ind.), 104 N.  E., 111; Colford s. New England 
Strucfural  Co. (Mass.), 91 N.  E., 409; Berg v. Pittsburgh Construction 
Co., 128 Minn., 408; A7evin V. Wil l iam Grace Co., 165 C11. (App.), 259. 

The principles of liability growing out of the use of scaffolds, plat- 
forms and walkways, as declared by the decisions of tkis Court, are as 
follows: (1) The employer must exercise ordinary care in selecting 
materials reasonably suitable and safe for the construction of such in- 
strumentalities; (2) ordinary care must be exercised in the construc- 
tion and inspection thereof; (3) if the employer delegates the construc- 
tion of such instrumentalities to one of his employees, he is responsible 
for the manner in which this duty is discharged, and the employee using 
such instrumentality has a right to assume that the employer has exer- 
cised due care both in the selection of proper materials and in the con- 
struction of the instrumentality. 

The eridence has been set forth at  length and a scru;iny of the testi- 
mony will disclose the following facts: 

(1) There is no evidence of any defect in the material furnished for 
the construction of this platform; ( 2 )  the plaintiff and his helpers 
built the platform themselves, according to their own judgment and 
without any suggestion or control of the employer, it appearing that the 
foreman was absent at  the time the platform was constructed; ( 3 )  that 
the plaintiff had used the same material for unloading purposes on the 
previous day; (4) that the platform was not built for the purpose of 
stacking lumber on it permanently; (5)  that more lumber had been put 
out on this platform on this particular occasion than at any other time; 
(6)  that this lumber was being unloaded in the usual way and that 
plaintiff had been working at  the plant for about six wlreks. 

I n  our examination of the authorities in this State relating to lad- 
ders, platforms and walkways, there is found no direct decision dealing 
with the question of a platform or walkway actually constructed by the 
party injured, and the effect this would hare upon his right to recover. 
There is, however, in several of the cases referred to, statements to the 
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effect that the party injured had no part in constructing the instrumen- 
tality causing the injury. These intimations are strong and suggestive; 
and, while it may be urged that they involve only negative reasoning, 
there are cases in other jurisdictions expressly holding that where the 
injured party himself constructs the platform causing the injury, in his 
own way and the employer has exercised due care in furnishing reason- 
ably fit and suitable materials therefor, no recovery can be allowed. The 
principle is thus declared in  Lagler v. Rock, supra (Ind.), 104 N. E., 
Ill : "When the master in person or by another, provides or undertakes 
to build for the use of his servants a scaffold or like structure, and turhs 
it over to such servants in a completed or supposedly completed state for 
their use in prosecuting their work for the master, it is undoubtedly his 
duty to exercise reasonable care to see that it is reasonably safe for the 
contemplated purposes. But, where the master has used reasonable care 
in the selection of materials from which to erect such a structure with 
the design and purpose that the servants shall build it for their own 
use, and where the servants with knowledge of such purpose and design 
erect such structure from such material in such a manner as their own 
judgment dictates to them, the master having no direction or control of 
such construction, he cannot be held liable for injury sustained by one 
of such servants by reason of defects in such structure growing out of 
the manner of the construction thereof.'' I n  this case the plaintiff was 
a boy serenteen and a half years old, who, together with another, built 
a platform and failed to fasten the planks. The planks slipped, caus- 
ing injury. 

Of course, it must be conceded that the age and experience of a 
plaintiff and his capacity to observe and appreciate danger, must be con- 
sidered in applying the rules of liability for injury in such cases. This 
rule has been pointed out and discussed in many of the cases referred to. 
There is no evidence in this record that the plaintiff was inexperienced 
in unloading cars of lumber, or that he did not possess the capacity to 
reasonably apprehend and appreciate any danger that might be inci- 
dent thereto. Certainly, it cannot be held, as a matter of law, that an 
eighteen-year-old boy does not possess such capacity. 

The plaintiff in this case is seriously and permanently injured, and 
his injuries naturally incite in any normal person the deepest feeling 
of sympathy; but i t  is the duty of the courts to apply the law as it is 
written, and we must therefore hold that the motion for nonsuit should 
have been granted. 

Reversed. 
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STATE v. ALVIN MANSELL. 

(F'iled 27 May, 1926.) 

1. Rape-Alibi-Evidence-Identification. 

Where the defense of an alibi is relied up011 on a trial for rape, 
where the prosecutrix has positively identified the prisoner as the man 
who committed the assault uyon her, it ib competent as pura lei gcsta. 
for her to testify that shortly theretofore hhe had seen the prisoner 
hlillkillg along tlie country road she was walking towards the scene of 
the crime, and that she said to herself, "I wonder why that negro is 
looking at  me that way," identifying by her positlve eridence this 
negro as  the one who shortly thereafter committed the assault upon her. 

2. Same-EvidencecCorroborative Evidence. 
Where the identity of the prisoner is controlling in a n  action tor rape, 

and the prosecuting witness has testified thereto, it  is competent for 
the sheriff to testify as corroborative eridence former occasions, after 
tlie offei~se had been committed, on which in his presence the l)rosecutrix 
had identified the prisoner a s  the one who made tlie assault. 

3. Same. 
Upon the question of identity of the prisoner on trial for rape and 

assault, where the o t l i ~ r  evidence is sufhcient t h e r e o ~ ~ ,  it  is competent 
for  a witness to testifx that be had several times before the commissio~~ 
of the offense seen the prisoner "slinking" along the road in that lo- 
cality, as  tending to show the prisoner knew the place, etc.. along with 
the other evidence tending to establish his identity. 

4. Appeal and Error-Prejudice-EVidencteuestions and Answers- 
Rape-Identity of Prisoner-Alibi. 

Upon the question of the identity of the prisoner or trial for rape, a 
question and answer thereto is not prejudicial error, or should be stricken 
from the record on defendant's motion, when by the use of the word 
"there" the place of the crime was made clear by the other evidence 
addressed upon the same cross-examination, so that tile jury could not 
have misunderstood it. 

5. Instructions-Couyts-Expiression of Opinion-Statutes--Evidence- 
Questions and Answers-Appeal and Error. 

Wliere upon the trial of a capital felony the same witness has several 
times fully answered a question of the defendant's attorney, it  is within 
the discretion of the trial judge in order to expedite the trial, to relieve 
the witness of answering substantially the same question; and his state- 
ment before the jury that the witness had already Sully answered, is 
not an expression of his opinion upon the weight and credibility of the 
witness, inhibited by statute. 

6. Courts-Military-Safety of Prisoner-Prejudice-Appeal and Error 
-Objections and Exceptions. 

Where for the protection of the prisorler on trial for rape, unexcepted 
to a t  the time, the military authorities, under the Adjutant General, has 
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quietly placed soldiers in the courtroom, and without the knowledge of 
the jury, have had all present examined for concealed veapons, and 
excluded a general attendance of the public, not connected with the 
case : Held, the prisoner's exception thereto thereafter, is untenable. 

APPEAL by defendant from Stack, J., a t  November Special Term, 
1923, of BUSCOJIBE. N O  error. 

Indictment for rape. Verdict: Guilty. From judgment, that  defend- 
ant suffer death, by means of electrocution, as provided by statute, 
defendant appealed. 

Attorney-General Brummitt and Assistant Attorney-General Sash  
for the State. 

A. IIa71 Johnston for defendanf. 

Cosn-OR, J. There are no exceptions to the evidence, offered by the 
State, to sustain its contention that  the crime was committed as alleged 
in the indictment. There was evidence that  the prosecutrix had been 
married about seven years, and lived with her husband, near the city 
of Asheville; that  she had been the mother of four children, all of 
whom are dead; that  she is not strong, physically. Many witnesses 
testified that  they had known her for many years, and that they knew 
her general character; that  it  was good. There was no eridence or 
contention to  the contrary. Her  testimony, as to the time and place 
of the assault, and both as to  the purpose of her assailant, and as to 
the result accomplished by him, was fully corroborated by many facts 
a i d  circumstances, with respect to which there was no controversy, on 
behalf of defendant. 

There are no exceptions to the instructions of his Honor, in his 
charge to the jury, as  to the law applicable to the eridence, tending to 
show that  the prosecutrix was the r ict im of the crime, for which 
defendant was on trial. These instructions are clear, full and accurate. 
I t  is manifest that  his Honor felt keenly the grave responsibility which 
was 'imposed upon him as  the presiding judge a t  this trial, in which 
the issue involved, not only the peace and dignity of the State, and the 
protwtion of her citizens, but also the life and death of defendant. 
There were no requests for special instructions; no contention is made, 
by the learned and zealous counsel, who was assigned by the court, to 
aid the defendant upon his trial, and who appeared for him, upon his 
appeal in this Court, that  there was any error of law, or of legal 
inference, with respect to this aspect of the ease, to  be presented to or 
passed upon by this Court. 

Defendant denied that  he is the man who committed the crime, for 
which he has been conricted by the jury. H i s  defense is  an  alibi. H e  
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contends that upon all the evidence the jury should have had, at least, 
a reasonable doubt as to the truth of the State's c o n t c d o n  that he is 
the man who committed the crime. H e  complains that evidence relied 
upon by the State to sustain this contention was erroneously admitted 
by the court. 

The prosecutrix testified that she first saw defendant, on the day upon 
which the crime was committed, sweeping the sidewalk, with a broom, 
at  Fairview Cottage, where she had gone, early in the morning, as was 
her custom, to sell to patients a t  the cottage, wild Bowers gathered 
by her on the mountain side. She was across two roads from defendant, 
up a little trail. She  noticed him "because he made a racket down there, 
and was looking up at me. H e  did not speak, and I (lid not speak to 
him. I said to myself, (I wonder what in the world that negro is looking 
a t  me for.' " Defendant's counsel promptly moved that  this last state- 
ment by the witness be stricken from the record, and excepted to the 
refusal of the court to allow the motion. This exception cannot be 
sustained. I t  was competent to be considered by the jury as eridence 
tending to show the circumstances under which the witness first saw 
defendant, that  morning, for the purpose of enabling the jury to de- 
termine both the credibility and weight of the witness' testimony 
identifying defendant as the man who, shortly thereafter, assaulted her 
on the mountain side, about a mile and a quarter frorn Fairriew Cot- 
tage. Defendant admits that he  was sweeping with a broom, at  Fairriew 
Cottage and that he saw prosecutrix there that morning, as she testified. 
Evidence of the impression made upon witness at  the time was competent 
as pars rei gestcz. What she said to herself relative to defendant's manner 
is not onlv evidence of the extent to which she observed defendant at  the 
time, but also tends to show that defendant was observing her. I f  she 
had made the statement to another, at  the very time, i t  would have been 
competent. I'oung v. Stewart, 1 9 1  N. C., 297. 

After defendant was arrested by the sheriff, during the afternoon of 
the day on which the crime was committed, he  was taken into the 
presence of prosecutrix a t  the hospital. The sheriff testified that he  
went to prosecutrix's room, accompanied by defendant, another colored 
man, and three deputies; that  when he got into the room, about a third 
of the way, the prosecutrix raised herself up from her bed, and said, 
"Sheriff, you have got h i m ;  that's him, that's him, that's him." Prose- 
cutrix had testified that defendant was the man who had assaulted her ;  
that she saw him plainly, and looked into his face, and knew that 
defendant was the man who had assaulted her the moment he came 
into the room. "He is the man who assaulted me anc raped me. H e  
certainly is the man, sitting right over there. I knew him when they 
brought him in  here the other day. I can't be i n  doubt about it." De- 



N. C.] S P R I N G  TERM,  1926. 2 3 

fendant excepted to the testimony of the sheriff as to statement made 
to him by prosecutrix. The court instructed the jury that this state- 
ment was not substantive evidence, but mas to be considered by the jury 
merely as corroboratire evidence. Defendant's assignment of error based 
upon this exception cannot be sustained. The  sheriff further testified, 
"I stepped to the right and said to her, 'The large one or the small one?' 
She said, 'The small one.' This boy, standing kind of between me and 
her in bed, began to cry. I was on her left, and she said, 'You pretty 
nigh killed me.' The boy said, 'I mas just telling you about them 
flowers.' " 

Kelsey Bartlett, witness for the State, testified that he lives on Suriset 
Mountain, and knows prosecutrix. H e  knows the road upon which it 
is alleged the assault was made. H e  crosses it twice a day, going to and 
from his work. On several occasions he has seen a colored man 
'(slinking along the road" in  the evening. "I have looked at  this defend- 
ant since he has been in court. I am confident that  he is the man I have 
seen." Defendant excepted to this testimony. While the probative force 
of this testimony is not great, i t  cannot be held error to submit it to the 
jury, as tending to show that defendant had been on this mountain road, 
and knew the road. Assignments of error Nos. 6, 7, 8 and 9 based upon 
exceptions to this testimony cannot be sustained. 

R. H. Luther, witness for the State, testified that he was in jail, on 
business, when defendant was brought in  after his arrest. Witness testi- 
fied, "I asked defendant where he was f rom;  he  said from South Caro- 
lina. I then asked him what he  was doing out there where this woman 
was; he  said he  was just out there. H e  told me that, a couple of times, 
that he was just out there. I was talking to him about where the 
woman was hurt, that  is what I meant." Exceptions to this testi- 
mony were properly overruled. I t  is true that it was for the jury to 
determine to what place witness referred in  his question to defendant and 
to what place defendant understood witness to refer when he answered 
the question. Surely the jurors, as intelligent men, understood this. 
There was at  least no prejudicial error in refusing to sustain defendant's 
objection to the testimony. 

Prosecutrix testified that while she was returning from Fairriew Cot- 
tage to her home, on the mountain side, on the morning of 1 9  September, 
1925, walking along the road alone, a negro man passed her. She stooped 
to tie her shoe and the man passed on out of her sight. I11 a few 
moments, the man came back, with a rock in  his hand, manifesting by 
his conduct a purpose to assault her. H e  rushed upon and knocked her 
down. This was immediately before the first assault. She testified that 
after the last assault, she became unconscious, as the result, partly, of 
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the blows which he inflicted upon her head with the rock. When she 
regained consciousness, her assailant had gone. 

On cross-examination, counsel for defendant asked her the following 
questions : 

"Q. About how much time, now, if you can make an  ~ ~ s t i m a t e  of it- 
I know i t  seemed to you like a longer time than it %as, maybe, hut 
about how long mould you say i t  was from tlie time that  negro came 
back down the road and met you that  way down the road and assaulted 
you, until you became unconscious and he ran off 2" 

The witness replied : 
('A. I can't tell you, S i r ;  I aint got no idea; I aint going to say, 

because I don't know." 
"Q. Give us your best judgment of i t  2" 
"A. I aint  got no idea a t  al l ;  I couldn't say." 
B y  the court :  "She says she has no idea a t  a l l ;  that  is  a complete 

answer." 
Defendant excepted to the statement of thr. court, c o n t ~ d i n g  that  this 

was an expression of an  opinion by the court that  the w ~ t i ~ e s s  had testi- 
fied truthfully. Defendant's construction of the court's statement, as 
same appears in the record, cannot be sustained. I t  is manifest that the 
court meant only that  tlie answer was final, and that  the question should 
not be repeated. This  assignment of error cannot be sustained. I t  iq 
both the right and the duty of the presiding judge to control the examina- 
tion and cross-examination of witnesses, both for the purpose of coil- 
serving the time of the court, and for the purpose of protecting the 
witness from prolonged and needless examination. The exercise of this 
right and the performance of this duty should not be construed a3 a 
criticism of counsel, who must perform their duty and exercise their 
rights as they deeni proper. There should bcl, and in tliij  instance there 
was, no conflict between the respective rights and duties of judge and 
counsel. The  witness, having stated several times that  she had no 
opiiiion as to  the matter involved in counsel's questions, it  was proper 
for the court to suggest to counsel that  her answer to his question was 
complete arid fir~al. Defendant was not prejudiced by the statement of 
the court, for the jury could not have understood such statement to be 
an opinion of the judge as to the truthfulness of her ansver. 

Defendant further excepted for that  the court ordered the Lldjutant  
General of the State who was present, with members of the State militia, 
a t  tlie tr ial  under orders of the Governor, to conduct defendant into the 
courthouse, and to station the said members of the militia inside the 
bar and in rarious places in the courthouse, where they remained during 
the trial, in the presence of the jury. I t  does not appear from tlic 
record why this was done, further than it was done for the protection 
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of the defendant, and to insure him a fa i r  trial. I t  appears from the 
record that the court also ordered that  the court room be vacated and 
that all persons, coming into the room be searched for fire arms. Those 
orders were not given in the presence of the jury. Defendant excepted. 

Assignments of error based upon these exceptions cannot be sustained. 
I f  either the Governor or the judge had reason to apprehend that  
demonstrations unfavorable to the prisoner might occur, or that  the 
prisoner was in danger because of popular excitement or indignation 
a t  the crime for which defendant was on trial, i t  was not only proper, 
but their duty to take precautions for the safety of the prisoner and 
the protection of the court. N o  objection mas made by the defendant, 
or on his behalf to these orders a t  the time they were made. I t  does 
not appear that  he was prejudiced thereby. 

The State's evidence tended to  show that the crime was committed be- 
tween 8 and 9 o'clock in the morning. Defendant offered evidence from 
which he contended that  the jury should have found that  he was a t  
work a t  Fairview Cottage during all the day from about 7 o'clock 
a. m. until about 3 p. m., and that  he  was no nearer the scene of the 
crime than a mile and a quarter. All this evidence was submitted to 
the. jury, under instructions of the court, to which there are no excep- 
tions. 

After all, the issue involved chiefly the identity of defendant as 
the man who committed the crime. The  prosecutrix, a woman of good 
character, was positive in her testimony identifying the defendant as 
her assailant; she was corroborated, and the jury has said by the 
verdict, that  defendant is  guilty. We find no errors of law or legal 
inference, and the judgment must be affirmed. 

KO error. 

BROWN v. SOUTHEASTERN E X P R E S S  COMPAXY. 

(Filed 27 May, 1926.) 

1. Carriers-Negligence-Evidence--Burden of Proof-Transportation- 
D a m a g e h P r i m a  Facie Case. 

In order to recover of a common carrier damages to a shipment of 
goods, the plaintiff must show the carriers' assumption of the obligation 
to transport and deliver, expressed or implied, and a failure in this duty 
by the carrier, i. e., nondelivery or delivery under its contract in a 
damaged condition, and thereupon the plaintiff has made out a prima 
facie case. 
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2. Same--"God Condition"-Presumptive Evidence. 
The formal receipt of the consignmeut of goocls by the common carrier 

is presumptive evidence of its good condition, in the absence of ilotatioli 
or entry thereon to the contrary. 

CIVIL ACTION tried by Bryson, J., at  November q'erm, 1925, of 
CHEROICEE. 

This action was originally instituted in a court of the justice of the 
peace against the American Railway Express Company and the South- 
eastern Express Company to recover $81.80 for damage to a shipment of 
pork from Madisonville, Tennessee, to Andrews, North Carolina. The  
plaintiff moved from Madisonville to Andre~rs,  leaving s x n e  of his hogs 
in Tennessee. Later he directed these hogs to be slaughtered and shipped 
to him a t  Andrew.  The hogs were delivered to the defendant in Xadi-  
sorlville on 16 January,  1924, in the morning about 9 :00 o'clock a. m., 
and arrived a t  Andrews on 17 Janua ry  about 1:34  p. m. There was 
no question of delay in  shipment. The  hogs were shipped in an express 
and baggage car which mas the usual way of shipping property of this 
character. Upon ar r i ra l  a t  ilndrews the meat was tain ed, "felt warm 
and had an  odor," and the plaintiff offered evidence tl:nding to shorn 
that the shipment was an entire loss. 

Upon issues duly submitted to the jury, there was a vcrdict for plain- 
tiff for $75.75, from which judgment on the verdict the defendant ap- 
pealed. 

D. $1. Tillett and D. Witherspoon for plaintiff. 
Dillard CC Hill for defendant. 

BROGDEN, J. The  determination of the merits of this controwrsy de- 
pends upon whether or not i t  was incumbent upon the plaintiff to offer 
evidence tending to prove that  the hogs were originally lelirered to the 
defendant in good condition. I n  Hosiery Co. v. Express Co., 184 N. C., 
480, Stacy, J., declares the law to be: "In an  action ag:~inst a common 
carrier to  recover for the loss of or damages to a shirment of goods, 
the plaintiff must show: (1 )  delirery of goods to the carrier;  ( 2 )  an 
undertaking on his or its part, express or implied, to transport them; 
and ( 3 )  a failure to perform his or its contract or duty, i. e., nondelivery, 
of the goods or delivery in a damaged condition. The  plaintiff has a 
prima facie case wheli he shows the receipt of the goodii by the carrier 
(as such), and their nondelivery or delivery in  a damaged condition. 
But until this much is  established the carrier is  not required to offer 
ally evidence." 

I t  will be observed that  this is  a suit by the eonsignc:e who l i ~ e d  in 
S o r t h  Carolina, and who was the owner of the property. "Among 
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coimecting lines of common carriers, that  one in  whose hands goods are 
found damaged is presumed to h a r e  caused the damage, and the burden 
is upon it to rebut the presumption." Mfg. Co. v. R. R., 121 N. C., 514; 
H i d l e  a. R. R., 126 N. C., 937. 

The introduced in eriderlce an  express receipt issued by the 
defendant, as follows : 

"1-17-24. 
"Mr. R.  H. Brown, 
"Alidrem, N. C. 

"To Southeastern Express Co., Dr .  (Incorporated). 

"For transportation of the follo~ving described shipment : Waybill 
S o .  6648; date 1-16-21; article a i d  ra lue :  2 D. hogs; weight 505; 
shipper Chas. Burrus ;  point of origin, Madisondle ,  Term. Total 
charges $6.01. Received payment, J. A. Morgan." 

Conceding that  it was illcumbent upon the plaintiff to offer evidence 
tending to  show that  the property was originally delirered to the carrier 
in good condition, the express receipt or bill of lading is  eridence of 
the fact that  the merchandise was delirered in good condition in the 
absence of notatioil or entry thereon to the contrary. This rule of 
eridence was expressly declared in Snmrell v. R. R., 152 N. C., 269, as 
fo l lo~rs :  "The court properly refused the clefendant's prayer for nonsuit, 
and also to charge that there was no e d e n c e  that  the goods were de- 
livered in  good order to the defendant. The  bill of lading raised the 
prcsumption." 

S o  error. 

J O H S  EARWOOD, B D ~ ~ I X I S T R A T ~ R  OF GORDON EARWOOD, v. SqUTHERN 
RAILWAY CO?rlPAxY ET AL. 

(Filed 27 Mar, 1926.) 

1. Carriers-Railroads-Segli~.ence-Evidence4rade Crossing% - Sig- 
nals. 

The running of a railroad train a t  an excessive speed acrors a public 
road grade crossing of a to\vn without timely warning by blowing the 
whistle of the locomotive, is evidence of its actionable negligence in an 
actioi~ I ) J  a passenger in an automobile against the company, or by his 
i~lministrator for his wrongful death. 

2. Negligence-Autoniobile Passenger. 

The negligence of the driver of an autoinobile is not attributable to 
a mere passenger who is not engaged with him in a common enterprise, 
and who has 110 control over the operation of the automobile. 
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3. Sanle--Carrier-RailroadMrade Crossings--Evidence -Proximate 
Cause--Questions for Jury. 

When a passenger in an autonlobilc is killed in a collision a t  a public 
highway grade crossing of a railroad track in a town, and the negligence 
of the driver of the automobile is not attributable to him, and there 
ic; eridence of negligence on the part of tlie d r i ~ e r  ancl on the part of 
the engineer and crew on the railroad company's tra n, in an action 
against the railroad company for the wrongful death clf the passenger, 
the issue of tlie defendant's negligence is for the jury upon the question 
of the proximate cause. 

4. Kegl igence-Concmnt  Segligence-Proximate Cause. 
In an action against a railroad company for damages for the negligent 

killing of the plaintiR'\ intestate. while the defendant is not liable if 
the independent negligence of another is the sole, eficient, and pro~imate 
cause, the defendant is liable if its negligence contributed as the prosi- 
mate cause to the injury comy~lained of. 

ACTIOK for damages for wrongful death, tried before B ~ y s o n ,  J., at  
November Term, 192.5, of CHEROKEE. 

Graham Street in the town of Andrews runs approximately north 
and south, and intersects the line of the Southern Railway from ,ishe- 
ville to Murphy, a t  right angles, within the corporate limits of said 
town of Andrews. On  the north side of the railroad right of way and 
on the east side of Graham Street there was a baseball ground enclosed 
with a fence ten or twelve feet high. The  fence of the baseball park 
runs parallel with the railroad, and said fence is  also parallel with 
the eastern side of Graham Street. 

On Sunday, 28 September, 1924, Albert Wakefield >sas driving an 
automobile from the Government Armory, which is situated on the 
north side of the track of the defendant railway, ant3 going to his 
dinner. H i s  wife was on thc front seat n i t h  him, and plaintiff's in- 
testate, Gordon Earwood, was riding with him on the back seat of the 
car. Wakeficld drove the car into Graham Street, and then proceeded 
along Graham Street south across the track of the defcrdant. The evi- 
dence tended to show that he  did not slacken the spoecl of the car or 
stop the same before reaching the track of the defendant, but drove 
straight ahead a t  a rapid rate of speed upon said track. Defendant's 
passenger train mas then approaching the crossing, and said passenger 
train struck said automobile, killing all of the occupants thereof. 

There was evidence tending to show that  Graham Stwet  was a much 
used street, and that  the passenger train of the defeniant  was negli- 
gently operated a t  the time, in that  i t  approached said crossing ahead 
of its schedule, running a t  an unusually rapid rate of speed and with- 
out blowing the whistle or ringing the bell or giving any notice what- 
ever of its approach to said crossing. There was much cridence offered 
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by the defendant to the effect that  the whistle was blown, and that  the 
bell was ringing a t  the time of the collision. There was also strong 
evidence offered by the defendant by several disinterested witnesses that  
Wakefield, the driver of said car, approached said crossing a t  a very 
rapid and unlawful rate of speed and drove upon said crossing without 
stopping or i n  any way slackening the speed of the automobile. There 
was testimony on behalf of the plaintiff by eye witnesses to the killing 
that  they heard no whistle blow, and that  no bell was rung by the 
defendant, and that  they were in  a position where they could have heard 
such signals. 

The  usual issues of negligence, contributory negligence and damages 
were submitted to  the jury. The  jury found that  the defendant was 
guilty of negligence, and that  the plaintiff's intestate was not guilty 
of contributory negligence, and awarded damages in  the sum of $7,000.00. 

F rom judgment upon the verdict the defendant appealed. 

Xoody & Xoody for plaintiff. 
Thomas S. Rollins for defendunt. 

BROGDEK, J. The crossing in controrersy was a grade crossing, and, 
according to the evidence, one that  was much used by the public. I t  was 
therefore the duty of the defendant to use due care in giving a timely 
warning of the approach of i ts  t rain either by sounding the whistle 
or  ringing the bell a t  the usual and proper place in order that  those 
approaching or using the crossing could be apprised that  the train 
was a t  hand. I t  is established law that  failure to perform this duty 
constitutes negligence. Edwards v. R. R., 132 S. C., 100; Bagwell v. 
R. R., 167 N. C., 611; Goff v. R. R., 179 N.  C., 216; Pusey v. R. R., 
181 N .  C., 137; Williams v. R. R., 187 3. C., 348. 

There was sufficient e~ idence  to be submitted to the jury as to the 
failure of defendant to give reasonable and timely notice of the approach 
of the train. The  principle of law involred is thus stated in Perry v. 
R. R., 180 N. C., 290. "It was the duty of the defendant to give 
reasonable and timely notice of the approach of its t rain to a p b l i c  
crossing by ringing the bell or blowing the whistle, or by doing both 
when peculiar conditions demanded i t ;  that  a failure to do so is negli- 
gence, and that  the eridence of witnesses nearby who testify that  they 
do not hear the ringing of the bell or the blowing of the whistle, is 
evidence that  no such signal was given," (citing Gofl v. R. R., 179 
N .  C., 219). 

The evidence of the defendant tends to show that  Wakefield, the driver 
of said car, was guilty of gross negligence, but this negligence would 
not be imputed to plaintiff's intestate, who was a mere guest or 
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passenger in  the car at  the time of the collision, because there is no 
evidence that plaintiff's intestate was engaged in  a joint enterprise with 
the driver, Wakefield, or that  he had any control whatever of the car, 
or that  he failed to perform any duty imposed by law upon him as a 
guest or gratuitous passenger. Therefore, negligence on the part of 
the driver will not, ordinarily, be imputed to a guest or occupant of an  
automobile unless such guest or occupant is the owner o i  the car or has 
some kind of control of the  driver. Bagwell v. R. R., 167 N.  C., 611; 
W h i t e  v. R e a l f y  Co., 182 N.  C., 536; Williams v. R. R., 187 N. C., 
348; d l b r i t t o n  v. Hil l ,  190 N. C., 429. Of course, if the negligence of 
the driver i s  the sole, only, proximate cause of the injury, the injured 
party could not recover. This rule is not based upon the idea of 
contributory negligence on the  part of the injured party but rather 
upon the idea that the party causing the injury was nct guilty of any 
negligence, which was the proximate cause thereof. However, in the 
p rewi t  case, there was evidence tending to show negligence on the part 
of the defendant in  failing to give reasonable signals as required by 
law. There was also evidence that the driver of the car was guilty of 
negligence. Uiidcr this aspect of the case the doctrine of concurrent 
negligence applies, as stated, by Stacy ,  J., in  W h i t e  v. Rralty  Co., 182 
N .  C., 536, as follows: "But if any degree, howevei, small, of the 
causal negligence, or that without which the injury would not h a w  
occurred, be attributable to the defendant, then the r~laintiff, in the 
absence of any contributory negligence on his part, would be entitled 
to recover; because the defendant cannot be excused from liability 
unless the total causal negligence, or proximate cause, be attributable 
to another or others. When two efficient, proximate causes contribute 
to an  injury, if defendant's negligent act brought about one of such 
C ~ U W S ,  he is liable." Wood 7). Public  Service Corp., 174 N.  C., 697; 
Hinnant  2'. POZL'CT CO., 187 N. C., 288; A l b r i f t o n  v. ITill, 190 N .  C., 
429. 

I t  is too well settled to require debate that the question of the proxi- 
inate cause of ail injury is for the jury. L\-eu t o n  v. l'ezas Co., 180 N .  C. ,  
5Gl; _llbri t ton v. Hil l ,  190 N. C.. 429. 

The jury, acting upon competent cvidcnce and uiidlr an able and 
exact charge, as to the principles of law involred, has determined the 
facts in controrersy in faror  of the plaintiff, and the judgment rendered 
up011 the verdict must 1)c affirmed. 

K O  error. 
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HAMBLEY & COMPANY v. H. W. WHITE 6: COhIPANT. 

(Filed 27 May, 1926.) 

1. Attachment-Courts-Priority--Jurisdictiom-Prkmity of Levy - In- 
junction. 

One claiming paramount right to property taken in attachment should 
assert i t  in court first acquiring jurisdiction, and where several attach- 
ments have been levied on the same property, under writs issued by a 
number of Superior courts, i t  is within the power of the court, first 
acquiring jurisdiction by seizure, to require the questions of priority to 
be determined in that  court. 

2. Same--Simultaneous Levies. 
Where two or more attachments against a fund in the hands of n 

garnishee a re  delivered to the sheriff a t  the same time, and served simul- 
taneously, and the fund is insufficient to  pay all of the attaching credi- 
tors according to their priority of levy, the funds remaining after the 
satisfactiol~ of all the prior attachments, if any, will be applied pro rata 
among those whose attachments have been thus simultaneously executed. 

The sheriff upon the service of various attachments against the same 
property takes possession thereof and acquires a special interest therein 
enforceable by him for the protection of the attaching creditors in accord- 
ance with the priorities of their levies. 

4. Ga~nishmentcPrtrties-Motions-Distribution of Funds. 
Where several attachments have been levied, garnishee, in each suc- 

ceeding case, should set up prior attachments and notify adverse claim- 
ants to come in by intervention and set up claims to property attached. 

APPEAL by  several of t h e  defendants  f r o m  Lane, J., a t  October Term,  
1925, of ROWAS. 

Civil action brought by  plaintiffs, cotton brokers i n  S o r t h  Carolina, 
against t h e  defendants, cotton shippers  of Tennessee, t o  recorer dam-  
ages i n  t h e  amount  of $2,840.00 f o r  alleged breaches of contracts, aris- 
ing  out of agreements and transactions had  between the  parties. 

T h i s  sui t  was s tar ted 1 5  Apri l ,  1925, i n  Rowan Super ior  Court,  and 
a war ran t  of a t tachment  issued to the  sheriff of Alexander County, who, 
by v i r tue  of said writ,  attached t h e  proceeds of two sight draf ts ,  a s  
the property of the  defendants, i n  t h e  hands  of t h e  B a n k  of Alexander, 
one i11 t h e  sum of $7,402.19, now claimed by the  F i r s t  Xat iona l  B a n k  of 
Jackson,  Tenn.,  and  the other  i n  t h e  s u m  of $6,582.50 claimed by t h e  
Second Xat iona l  B a n k  of Jackson, Tenn.,  t h e  two dra f t s  making  a total  
of $13,984.69. A t  t h e  same t ime the  B a n k  of Alexander was summoned 
as  garnishee, a s  provided by C. S., 819. 

Thereafter ,  t h e  S p r a y  Cotton Mills, i n  Rockingham County, on 23 
or 24 April,  1925, the Victory Manufac tur ing  Company,  i n  Cumberland 
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County, on 21 September, 1925, the J. 31. Odell ,\Iannfacturing Com- 
pany, in Cliatham County, on 21 September, 1925, the Wennonali Cot- 
ton Mills, in Davidson County, on 21 September, 1925, tlie Le~iar t l  
Cotton hlills, ill Randolph County, on 22 September, 192'5, tlie Raiidolpli 
Mills, Inc., i11 Randolph County, on 22 September, 1925, and the Arista 
E l l s  Company, in Forsyth County, on 28 September, 1923, eacli insti- 
tuted suit against tlie defendants, for alleged breach of contract, ill 
tlie Superior Court of the county mentioiied, on the date desig~iated, 
and issued a writ of attachnieiit to  the sheriff of A l~~xander  County, 
who, by virtue of said writs, attached the funds in the hands of the 
Bank of Alexander as the property of the defendants, and the Bank 
of Alexander n as duly summoried as garnisliee, in eacli :ase, as rcquired 
by law. 

I n  the suit of Spray  Cotton Mills against the defendants, instituted 
i11 Rockingham County, the plaintiffs in addition to att:iching the f u i ~ d s  
in the hands of tlie Bank of Alexander, also attached 84 bales of cotton 
under a separate writ issued to tlie sheriff of Roekinglam County. 

011 24 June,  1925, the Second Xational Bank of Jackson, Tenn., with 
leave of the court, intervened in the present suit and the one instituted 
by tlie Spray  C'otton Mills, claiiiicd title to tlie proceeds of tlie draft ,  
amounting to $6,582.50, and was allowed to  take tlie same upo11 filing 
satisfactory bond ill this action to stand in lieu thereof. 

-111 of the actions, abore nientioned, are pending 11 tlie Superior 
Courts of the respectire counties, without personal service on the defend- 
ants, but only service by publication and atfaclinimt in each caw. They 
all grew out of sales of cotton niade through plaintiffs, Ilambley tc Coni- 
pany, as brokers or agents of thc defendants, 11. TIT. W l ~ i t e  & Compaiij. 

0 1 1  27 July,  1925, tho First  Nntional Bank of Jackson, Tenn., insti- 
tuted an actioi~ in the District Court of tlie Irnited States for the Tes t e rn  
District of Sor t l i  Carolina against the Bank of Alexander, claiming 
title to the proceecls of the draft  amounting to $7,402.19. 

0 1 1  14 Octohcr, 1925, the Bank of Alexander, garnisliecl in all tlie cases, 
ant1 the Second N:rtionnl Bank of Jackson, Tenn., iniervencr ill two, 
after notice duly giren, made a niotioll that all the plaintiffs ill t l ~ c  
various suits above nientioned be made parties to  this action pentling 
in tlie Superior Court of Rowan County and that the tlieii said partic., 
plaintiffs in the various suits, be enjoined from procwding otlierniw 
against the fuuds lipre ill coiitro\-rrsy, and which were first attachcd ill 
the present su i t ;  and further that  the First  Kational Bank of Jacksoil, 
Tcnn., be made a party defendant and brought in by publication. The  
amounts delilanded ill all the suits, if allowed, will c,xceetl, in the 
aggregate, the fimds attached. 
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From an order allowing this motion and in conformity with its 
terms, the Spray Cotton Nills, the Leward Cotton Mills, the Randolph 
Cotton 3Iills and the Arista Mills Company excepted and appealed to 
the Supreme Court, assigning error in the entering of said order. 

J .  H .  Burke for Bank of Alexander. 
C'lement LC. Clement a d  R. Lee Wright for Second Sational Bank of 

Jackson, T ~ n n .  
Xan ly ,  Hendren LC. II'omble and Icie,  Trotter LC. Jo l~ns fon  for Spray 

C'ofton ,If 111s. 
f1. Jf. Robins for Lezoard C'otfon Xil ls .  
J .  A. Spence for Randolph Mills, Inc.  
C'raige d. C'raige for A ~ i s f a  Xil ls .  

STACY, C. J., after stating the case: W e  h a w  no hesitancy in affirm- 
ing the judgment in SO f a r  as it requires tho First  National Bank of 
Jackson, Tenn., to come in  a i ~ d  litigate i ts  claim, if any it has, to the 
funds held under attachment in the present proceedings. Temple v. 
I Iay  C'o., 184 K. C., 239;  Freeman v. Elowe, 65 U. S., 430. 

The  general rule is, that  one claiming a paramount right to prop- 
crty take11 in attachment, which, if valid, would defeat the plaintiff's 
suit, must assert such right in the court first acquiring jurisdiction 
orer the property. Taylor v. Carryl, 61 U .  S. ,  583;  Peck v. ,Jcnness, 
48 U. S., 612;  Xef zner  a. Graham, 57 Mo., 404. 

Likewise, in this jurisdiction a t  least, where several attachments ha re  
been levied on the same property, under processes issued by a numbrr 
of Superior Courts, each having general and concurrent jurisdiction 
orer the matter, which must inevitably result in a contest among the 
different creditors as to  their respective rights of priority, v e  think i t  
is n i th in  the power of the court, first acquiring jurisdiction of the 
property by seizure and attachment, to require the qurstions of priority, 
likely to arise among the attaching creditors, to be determinecl in that  
court. Patrick c. Baker, 180 N.  C., 588; Xef zner  1%. Grahnm. supra; 
Bunk v. Steinberg, 44 110. App., 401. And in regard to such creditors, 
the law is, first in time of attachment, first in right, so far  as the 
property attached is concerned (Kittredge v. Bellows, 7 N .  H., 428; 
Peck 1 % .  Jenness, supra),  except where two or more attachments are 
delivered to the sheriff a t  the same time, served simultaneously on the 
same property, and judgments rendered in favor of both or all of such 
creditors, the funds remaining after satisfaction of all prior attach- 
rnents will be applied pro rafa,  when they are insufficielit to pay the 
judgments of the simultaneously attaching creditors in full. Freeman c. 
Grist, 18  K. C., 217. 
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I11 an  attachment of personal property, the sheriff, upon the s e r ~ i c e  
of the writ, takes possession of the property attached, and thus acquires 
a special intercst therein, which he may enforce for the protection of 
the rights of all concerned. Peck v. Jenness, 48 U. S., 612. Suhscqueiit 
attachments may be levied on the same property by the same sheriff, 
and where there are several attachments, the attaching creditors acquire 
a right to priority of satisfaction, so f a r  as the propwty attached i s  
concerned, not by right of priority of judgment, but by I-ight of priority 
of attachment. C. S., 507; Granite Co. v. Bank ,  172 S. C., 354; 
Bank 2%. Watson,  187 X. C., 107; Sorman,  v. I lal lsey.  132 N. C., 6 ;  
Poole 1 % .  Symonds,  1 h'. H., 292; Clarke v. illorse, 10 N .  H., 238. 

-1ttachment partakes of the nature of an  execution before judgment 
(Johnson v. TVhiTden, 166 N .  C., 104) ; and as the lien begins with the 
levy of the attachment ( ~ U c X i l l a n  1). Parsons, 52 N. C., 163),  it is sub- 
ject to all others of prior date and superior to those of ,subsequent date. 
,Iforehead v. R. R., 96 N. C., 362. ,4s remarked by Mr. Justice lllattkezcs 
in E'reedman's 8. & T .  Co. v. Earle, 110 U.  S., 717, " I t  is the execution 
first begun to be executed, unless otherwise regulated by statute, which 
is entitled to priority." See, also, Kittredge v. Emerson 15 11'. H.,  227, 
and Kiftrcdge v. Warratz, 14  N.  H.,  509, where the whole subjrct of 
attachment is fully coi~siclcred by the ,Yew Hampshire Suprrior Court 
of Judicature. 

This, however, need not deprive the parties of the right to proceed 
to judgment in the courts of their respective counties, and in such 
actions, those v h o  claim the property by superior or paramount title 
should come in as interveners or  be brought i n  as defendants, so that  
their claims may he properly adjudicated. C?. S., 829;  P a t v i ~ k  11. Rali,cv, 
180 N .  C., 588; Eva.m 1.. Aldridge, 133 N .  C., 378; I n  re Snell ,  125 
Fed., 154. 

Speaking to a similar situation in Peck v. Jenness, su,ora, X r .  J u r t ~ r ~  
Grier observed that, "where the jurisdiction of a court, ,ind the right of 
a plaintiff to prosecute his suit in it,  have once attacshed, that right 
c-m~not be arrested or taken away by proceedings in another court. 
. . . For  if one may enjoin, the other may retort by injunction, 
and thus the parties be without remedy; being liable to a process for 
contempt in one, if they dare to proceed in tho other." See, also, ,lfefralf 
1 . .  BaX,er, 187 U. S., 16,5, and W h i t e  v. Schloerb, 178 U .  S., 542. 

And so, the garnishee, in each succeeding case, shonld set up as a 
defense, either absolute or pro tanto, that  a prior attachment has been 
levied on the property in its hands belonging to  the principal defc~idaut 
(12  R. C. L., 835; 28 C. J., 286) arid should also notify any adverse 
claimant to conlr in by intervention and make good its claim to tho 
property attacl~ed. Temple 2%. N a y  Co.,  194 N. C., 239; Gar i f y  c. Gigie, 
130 Mass., 184; 12 R. C. L., 825. But  the first court of general juris- 
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diction taking possession of the property may hold it and disburse the 
funds according to the respective rights of the parties as they may 
be made to appear in that  court, on the question of priority. Lemly v. 
Ellis, 143 N. C., 200; Bank v. Steinberg, supra. I f  this course be not 
pursued in the instant case a serious wrong may be inflicted on the 
Bank of alexander, the garnishee, as a portion of the attached funds is 
represented by bond given only in the present proceeding. illartin v. 
McBryde, 182 N .  C., 175; Patrick v. Baker, 180 S. C., 588; 28 C. J., 
303. 

We h a ~ e  not overlooked the learned opinion of Mr. Justice Miller in 
Buck v. C'olbath, 70 U.  S., 334, wherein he classifies the different writs, 
or processes of the court, and points out with particularity the distinc- 
tion between replevin and attachment; nor is the position here taken 
necessarily a t  variance with what is said in  that  opinion. Sometimes, in 
a case of first impression, the court finds it necessary to mold its decrees 
to meet the exigencies of the particular case. UcXinch v. Trust Co., 
183 X. C., 33. 

As herein modified and interpreted, the order appealed from will be 
upheld. 

Modified and affirmed. 

STATE v. DAVE TVOOTES. 

(Filed 27 May, 1926.) 

Homicide-~Murde~Instructions--Self-Defense-Justifiable Honlicide - 
Appeal and Error. 

While under sufficient supporting evidence the prisoner on trial for 
murder is entitled to a charge of acquittal if he, in the opinion of the 
jury, killed the deceased without malice, while acting under the reason- 
able apprehension that such was necessary to protect him from great 
bodily harm, an unconnected portion of the charge will not be held for 
reversible error in failing to give him the full benefit of complete self- 
defense, if the charge in its related parts construed contextually suffi- 
ciently and unmistakably instructs the jury upon the correct application 
of the law. 

APPEAL by defendant from Stack, J., at  Fal l  Term, 1925, of 
WATAUGA. 

Criminal prosecution tried upon an  indictment charging the defend- 
ant  with the murder of one Leonard Triplett.  

Verdict : Guilty of manslaughter. 
Judgment:  Defendant ordered to be confined in the State's prison 

for a period of not less than 3 nor more than 5 years. 
Defendant appeals, assigning errors. 
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dftorney-General Brummitt and Assistant Attorney-Geneld Sash 
for the State. 

F.  A. Linney, J .  8. Burke, John H .  Bingham and Brown & Bingham 
for defendant. 

STACY, C. J. The  defendant, a deputy sheriff of F'atauga County, 
i n  company with a fellow-officer, J. V. Baugess, and Wiley Williams, on 
the night of 7 September, 1925, went out to investigate and to prore or 
disprove the correctness of information ~vhich had conhe to tlienl that  
whiskey or liquor was being unlawfully sold and handled by some one 
just outside the town of Blowing Rock. They first nwt the deceased, 
Leonard Triplett,  with two others i n  a Ford car which they searched. 
This  apparently angered the occupants of the car very much. Finding 
nothing in the car, it  was released and the officers proceeded up the 
road a short distance when they met another car, which they also 
searched, together with the surrounding woods. 

While thus engaged, the deceased and his companions came back in 
their car and began cursing and abusing the officers. Finding no con- 
traband liquor in  the second ear, the officers were in  the act of getting 
into their car when tlie deceased kicked the defendant. The  defendant 
turned inlnlediately, stepped off the running-board of h is  car, engaged ill 
a tussle with the young men, according to  his testimony, and shot the 
deceased in an  effort to repel tlie assault that  was being made upon 
him and to sal-e himself from great bodily harm. 

On the otlicr hand, the evidence offered by the State tended to show 
that the deceased was 6 or 8 feet from the dc,fendant when the fatal  shot 
was fired; that  no assault had been made upon him;  and that  the killing 
was unprovoked, save the argument and cursing that mas going on 
between them. 

The  only serious exception appearing on the record is the one ad- 
dressed to the following portion of the charge: 

'(Ordinarily, a simple assault-and the mere kicking of another is a 
simple assault-and not an assault with a deadly weapon-ordinarily 
a mere simple assault is not sufficient to reduce the crinla of murder in 
the second degree d o ~ n  to manslaughter, but if the number of the de- 
ceased and his companions, and their manner and tht.ir conduct and 
their language induced the prisoner to believe that  he was about to 
receive serious harm, then that  would be sufficient to reduce the crime 
t o  manslaughter." 

This  instruction, it must be conceded, as it is by the Attorney-General, 
fails to g i r e  the defendant the full benefit of his plea of self-defense; 
and, if i t  stood alone, the error could only be corrected by awarding 
a new trial. But  in the very next paragraph, his  Honor continued as 
follows : 
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"If the prisoner has satisfied you, gentlemen of the jury, that the 
killing was without malice, and has further satisfied you that at  the 
time he shot the fatal  shot, that he actually apprehended or feared 
that he was about to be killed or to receive enormous bodily harm, 
and further has satisfied you that  he had reasonable grounds for his 
apprehensions-you and not he to be the judges of the reasonableness of 
his apprehensions-and that  he  shot under such circumstances, then the 
killing would be excusable. I n  other words, gentlemen of the jury, if the 
conduct and language of the deceased, or his language and conduct in 
connection with the conduct and language and number of the associates 
of the deceased, excited in  the mind of the prisoner the fear that he 
mas about to be killed or receive great bodily harm, and that the 
prisoner had reasonable grounds for his fear, and the prisoner killed 
the deceased under such reasonable apprehension, then the killing would 
be excusable." 

From this, it will readily be seen that  the error complained of was 
fully cured, and its harmful effect, if any, completely removed. 

The charge must be taken and examined as a whole, or at  least 
the whole of what was said regarding any special phase of the case or 
the law, and, if thus considered, the charge in its entirety appears to be 
correct, slight deviations in  detached portions will not be held for 
reversible error. JIcDaniel v. R. R., 190 N. C., 474; illilling Co. v. 
Highway Commission, 190 N. C., p. 697, and cases cited. 

The remaining exceptions, relating to the admission and exclusion 
of eridence and those to other portions of the charge, must all be resolved 

a sharp conflict in the 
alone could determine. 
error. 

in favor of the validity of the trial. There is 
evidence on the issue of guilt, which the jury 
This, it has done in  a trial free from reversible 

No error. 

G. T. CARSWELL, RECEIVER, V. C. R. TALLEY ET AL. 

(Filed 27 May, 1926.) 

1. Corporations-F'raud-Stockholders-Deeds and Conveyances. 
I t  is not a fatal misjoinder of both parties and causes for receiver of 

a corporation to sue husband and wife, the only stockholders, for mis- 
management of corporate affairs, fraudulent misappropriation of funds 
against rights of creditors, and to set aside deed fraudulently made to 
them in entireties. 

2. Appeal and Error-Docketing Appeals-Hearings-Rules of Court. 
When the case on appeal has been agreed upon by the parties and so 

appears by entries of record, and at  the request of either party the clerk 
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of the Superior Court has sent it 11p to thcl clerk of thcb Supreme Court 
and there docketed promptly, as it is the clerk's duty to do, and in time 
for argument of the call of the district under the rule of Court, though 
otherwise the case would not then have stood for argument, it being thus 
docketed takes it from the control of the parties litigant, and the hear- 
ing will accordingly be regularIy heard as placed. 

APPEAL by defendants from Harding, J., at  February Term, 1926, of 
MECKLENBURG. 

Civil action by the receiver of the Charlotte Jiffy Company, an in- 
soh-ent corporation, to recover of the defrndants, directors and sole 
stockholders of said insolrent corporation, damages for the alleged 
negligent and reckless management of the company's business by the 
defendants, and to sot aside a deed, alleged to  have been made by virtue 
of a n  order entered in a friendly suit brought by Flora M. Kriminger 
against D. E. Kriminger for the purpose of haring land m n e d  by D. E. 
Kriminger in  his indiridual right converted into an estate by the entirety 
by conveying the title to the two as husband and wife, with the intent 
to hinder, delay and defraud the creditors of the said D. E. Kriminger, 
etc. 

demurrer was interposed by the defendants on the ground of a mis- 
joinder of both parties and causes of action. From a judgnent orerruling 
the demurrer, the defendants appeal. 

Joe TV. Ervin and Stewart, McRae d Bobbitt for p la in t i f .  
Wade H.  Williams and Prmton & Ross for defendants. 

STACY, C. J., after stating the case: The demurrer was properly 
orerruled, and the judgment must be affirmed on authority of Chemical 
Co. v. Floyd, 158 N .  C., 455; Robinson v. W i l l i a m ,  189 N. C., 256, and 
cases there cited. 

The  pertinent holding in Chemical Co. v. Floyd is  stated in the 5th 
head note as follows: '(9 complaint is not objectionable for a misjoinder 
of parties which alleges a joint wrong as to two of thl3 defendants in 
misapplying and nlisappropriating the moneys of the plaintiff, and seeks 
to set aside a deed made by one of them to his wife with the intent 
of delaying and defrauding his creditors, inclusive of the plaintiff's 
demand." 

The instant case is  controlled by the principle a n ~ o u n c e d  in the 
Floyd case. 
A question of procedure was presented on a preliminary motion by 

counsel for  appellee to hare  this appeal heard at the present term, which 
probably merits a word in regard to the rules. 
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The case was heard a t  the February Term, 1926, Mecklenburg 
Superior Court, on the demurrer interposed by the defendants to the 
plaintiff's complaint, which was overruled. Notice of appeal was given 
in open court, and, by consent, i t  was ordered that  the summons, com- 
plaint and demurrer should constitute the case on appeal to the Supreme 
Court. The case on appeal was prepared by appellants and certified 
to this Court by the clerk of the Superior Court of Mecklenburg County, 
at  the instance of counsel for appellee, on 31 March, 1926, more than 
fourteen days before the call of the docket from the Fourteenth District, 
the .district to which the case belongs. Counsel for appellants were 
cognizant of the fact that  the record of the case on appeal had been 
certified to this Court, and, on 3 April, counsel for appellee notified 
counsel for appellants that they would move to have the appeal dismissed 
if briefs were not filed in time for the case to be heard when the docket 
from the Fourteenth District was called on 20 April, 1926. 

Counsel for appellee, instead of moving to dismiss the appeal, as they 
might have done (Braford v. R'eed, 124 N. C., 345), lodged a motion 
to have the case heard a t  a subsequent date during the present term of 
court. This was resisted by counsel for appellants on the ground that as 
the case was tried below since the beginning of this term, the appeal was 
not properly before the Court, but would regularly stand for argument 
at  the Fall  Term, 1926, and lodged a counter-motion for a continuance 
until that time. On denial of the motion for a continuance, the case 
was subsequently submitted under Eule  12 without argument. 

Counsel for appellants were in error in  thinking that  the case was 
not properly before the Court for hearing at  the Spring Term, 1926. 
Clegg v. R. R., 132 K. C., 292; Caldwell v. Wilson, 121 N. C., 423. True, 
the appeal was not required to be brought to  this term, but having been 
docketed here fourteen days before the call of the district to which it 
belongs, i t  was regularly on the calendar for hearing at  the present 
term. Rule 5, Vol. 185, p. 788, as amended, Vol. 189, p. 843; Trust Co. 
v. Parks, 191 N.  C., 263; Avery v. Pritchard, 106 N. C., 344. 

Nor  can it make any difference that  the record or transcript on appeal 
was forwarded to this Court at  the instance of counsel for appellee. 
As remarked by Furches, J., in Brufford v. Reed, 124 N. C., 346, 
"when a case on appeal comes into the possession of the clerk, it is his 
duty to docket i t  at  once, and i t  will be deemed to be docketed from 
that time." When the transcript of the case on appeal reaches the 
clerk, i t  then becomes a record of this Court, and is no longer subject 
to the control of the parties or their counsel. S. v. Farmer, 188 N. C., 
243. 

dffirmed. 
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SAVAGE BROTHERS TIMBER COMPANY r. M. E. ('OZAD ET AL. 

(Filed 27 Map, 1926.) 

1. Deeds and Conveyances-I)esrri@io~Itefepen08 to Cases Pencling 
and Maps--Evidence of Identification. 

A reservation in a deed to lands refering to records in  a case pendint. 
in the same county as to a part, and to certain maps as to the otlm part 
reserred can be made more certain by the introductioil of the ca.e and 

i maps referred to, and this makes untenable the objection that the reqerra- 
tion was roid for vagueness of description. 

2. ActionHross-ActionCounterclaim-Burden of Proof-Deeds and 
Conveyances. 

I n  a suit to remove a cloud on title to lands, the defendant setting up 
title by way of counterclaim or cross-action to part of the lands described 
in the plaintiff's complaint has the burden of proving his allegations in 
so far as they relate to the counterclaim. 

APPEAL by defendant, M. E. Cozad, from Bryson,  J., a t  November- 
December Special Term, 1925, of CLAY. 

Civil action to quiet titles and to remove clouds therefrom. The plain- 
tiff brings this action alleging that  i t  is the owner of three separate 
tracts of land, and that  the defendants claim some interest or estate 
therein, which i t  seeks to remove as a cloud on its title 

The defendants deny plaintiff's ownership of the several tracts and 
aver that  they are the owners of certain lands described in  their answer 
and that  plaintiff's claim constitutes a cloud on their title, which they 
ask, by way of cross-action or counterclaim, to have removed. 

Upon the issues thus joined, the jury found that the plaintiff wae 
the owner of two of the tracts of land described in the complaint, and 
the defendants the owners of some of the lands described in the answer. 

From the judgment rendered on the verdict declaring the claim of the 
defendants to the two tracts of land found to belong to the plaintiff to be 
a cloud thereon and decreeing same to be void and that i t  should be 
removed therefrom, the defendant, M. E. Cozad, appeals, assigning 
errors. 

M.  W .  Bell and N o o d y  & Moody  for pluintiff. 
R. L. Phil l ips  and Anderson & Gray  for defendants. 

STACY, C. J. While the record in this rase is quite 1-oluminous, the 
questions presented fall within a very narrow compafs. I n  fact, it is 
practically conceded that the case pivots on two exceptions. 

On 11 October, 1906, the Hiawassee Lumber Company conveyed cer- 
tain lands, covered by what is known as the Olmstead Grants, to J. C. 
Angier by deed containing the following general exception: 
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"Excepting from the operation of this deed 1,488 acres lapped by 
certain grants for land in Clay County issued to one W. H. Herbert, 
which are  now in litigation in two suits pending in  the Superior Court 
of Clay County, N. C., wherein Henry M. Mcdden, et al., are  plaintiffs, 
and Lou Herbert et al . ,  and D. S. Herbert et al., are defendants; 
and also excepting from the operation of this deed and reserving and 
keeping unto themselves title to 2,632 acres of said land, to wit, parts 
of the following tracts: 6556, 6687, 6686, 6685, 6684, 6683, 6687, 6681, 
6679, 6671, 6673, 6557, 6550, 6672, 6674, 6675, as shown by the aforesaid 
map of C. C. Standridge as being lapped by tract 4500." 

Thereafter, the Hiawassee Lumber Company conveyed the lands, cov- 
ered by the above general exception, to Savage Brothers Lumber Com- 
pany, and by mesne conveyance the said lands have been acquired by the 
plaintiff. 

I t  is the position of the defendant that the description contained in 
the above exception is void for uncertainty (MJaugh v. Richardson, 30 
N.  C., 470), and, therefore, nothing was excepted by i t  and nothing 
passed under the subsequent deeds purporting to convey the lands 
intended to be excepted from the Angier deed. Harris  v. Woodard, 
130 N.  C., 580; Watford  v. Pierce, 188 N.  C., 430, and cases there cited. 

Plaintiff offered in evidence the records in the cases of Henry M. 
McAden et al., v. D. S. Herbert et al., and Henry M .  McAden et al., v. 
Leu Herbert et al., identifying the lands in litigation in said suits, 
pending in the Superior Court of Clay County, and also the map of 
C. C. Standridge showing all the grants mentioned in  said exception, to- 
gether with the lappages, etc. These, then, gave certainty and definite- 
ness to the exception first mentioned in the Angier deed and thus ren- 
dered it operative, just as if the lands excepted had been described in 
the deed by particular metes and bounds. Brown v. Rickard, 107 N .  C., 
639 ; Southgate v. Elfenbein, 184 N .  C., 129. 

I t  is conceded by the defendant that unless the exception be held void 
for vagueness and uncertainty, the motion for judgment of nonsuit was 
properly overruled. 

We think the reference in the exception to other instruments showing 
the lands intended to be excepted from the operation of the deed sufficient 
to let in evidence of identification under the maxim, id certum est 
quod certum reddi potest. Lumber Co. v. Cedar Co., 142 N. C., 411, 
and cases there cited. 

But  the defendant stressfully contends that error was committed by 
the trial court in requiring him to handle the laboring oar, or to assume 
the burden of showing title to the lands described in the answer. 

Nothing is better settled by the authorities on the subject than that, 
in ejectment, the plaintiff must recover, if at  all, upon the strength 
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of h i s  own title, a n d  not upon  t h e  weakness of his  adversary's. Rum- 
bough v. Sackett, 141  N .  C., 495; Pope v. Pope, 176 X. C., 283. T O  
recover i n  such action, the  plaintiff mus t  show t i t le  good against t h e  
world, o r  good against t h e  defendant by estoppel. Jlobley v. C;rifif%;n, 
104 N. C., 112;  Campbell v. Everhart, 139 N .  C., 502;  AIoore v. Miller, 
179 N. C., 396. I t  can  m a k e  n o  difference, i n  ejectment, whether  t h e  
defendant h a s  t i t le  or not, t h e  only inqui ry  being whether  plaintiff 
h a s  it, a n d  upon  th i s  issue t h e  plaintiff h a s  t h e  burden of proof. 
Pope v. Pope, supra. 

T h e  ru le  a s  to  t h e  burden of proof was properly ob,3erved i n  the  in- 
s tant  case. T h e  defendants  mere required to  assumrx t h e  burden of 
proof only on  their  cross-action o r  counterclaim, i n  vihich they were, 
pro hac vice, plaintiffs. I n  this, there was n o  error. Speas v. Bank, 
188 N. C., 524; Ilunt v. Eure, 189 N .  C., 482. 

T h e  learned counsel f o r  t h e  appeal ing defendant was impressive i n  
his  argument  before us, bu t  a ca re fu l  perusal of t h e  elitire record .leads 
us  t o  t h e  conclusion t h a t  t h e  case h a s  been t r ied substantially in  
accord with t h e  decisions on t h e  subject and  t h e  principles of lam appli-  
cable. T h e  verdict and  judgment will  be upheld. 

No error. 

MURCHISON PI'ATIONAL BANK v. JOHN A. RIcCORJlICK ET AL. 

(Filed 27 May, 1926.) 

1. Pleading-Cause of Action-Demurrer. 
When it  is alleged in the complaint that the action is upon proniissory 

notes brought six months after maturity with allegations that six months 
was to be given the payee to liquidate and apply the collateral, which 
had been done and a balance was still due, the amount involved, a de- 
murrer ore tenus to the sufficiency of the complaint to state a cause 
of action is bad, and may not be aided by counter allegations a s  to a 
par01 agreement set out by way of answer. 

When the matter in dispute inrolves a long itemized accountiug by 
the payee of a note for a period of six months in excess of fire hundred 
dollars, formerly cognizable by courts of equity: Hrdd, a compulsory 
order of reference, over objection of a party was proper under the 
provisions of C. S., 573 ( I ) ,  ( 5 ) .  

3. S a m e p l e a s  in Bar-Pleadings-Cause of Action. 
A party to an action may not successfully object to a compulsory ref- 

erence when the same is allowed by our statute, C .  S., 573, ( I ) ,  ( 5 ) ,  
and the complaint states a good cause of action, and no complete plea 
in bar to the entire cause is set up by him. 
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4. Reference-Exceptions-Trial by July-Evidence. 
Where a party to an action has duly excepted to a compulsory refer- 

ence and has not thereafter waived or lost his right to a trial by jury, 
he may hare the issues raised by him passed upon by the jury upon the 
record and evidence taken before the referee. 

APPEAL by defendants from order for compulsory reference, made by 
Xidyette, J., at Xarch Term, 1926, of NEW HAXOVER. Affirmed. 

Upon motion of plaintiff, the court being of opinion, after con- 
sideration of the pleadings in this action, that the trial of the issues 
of fact raised thereby, requires the taking of a long and complicated 
account, and that the matters alleged in the answers are such as the 
courts of equity of this State had jurisdiction of, prior to 1868, and 
involve amounts in dispute, not less than $500, in value, ordered a corn- 
pulsory reference. C. s., 573, (1) and (5).  Defendants excepted to 
the order, and appealed therefrom to the Supreme Court. 

Pending the appeal, which was docketed in  this Court, on 24 April, 
1926, after the week set apart, under the rules of this Court, for the 
hearing of appeals from the Eighth Judicial District, which includes 
New Hanover County had passed, upon affidavits filed, defendants moved, 
in this Court, for a writ of prohibition, prohibiting further proceeding 
in the action before the referee, until the final disposition of the appeal. 
This motion was considered by the court and continued until the close 
of arguments in appeals at this term from the Twentieth District. I t  
was also ordered that the appeal should be set down for argument upon 
its merits at the close of the call of appeals at  this term from the 
Twentieth District. Pursuant to this order, the appeal was heard and 
decided on 19 May, 1926. 

Rountree d Carr and Varser, Lawrence, Proctor CE McIntyre for 
plaintiff. 

McNeill CE fIaclcett, Junius J .  Goodwin, J .  G. 1VcCorrnick and Dye 
C% Clark f o ~  defendants. 

CONXOR, J. Defendant's demurrer, ore tenus, first made in this Court, 
for that the complaint fails to state facts sufficient to constitute a cause 
of action, cannot be sustained. It affirmatively appears upon the face 
of the complaint that this action was not begun against defendants, 
upon their contract of guaranty, until six months had elapsed after 
the maturity of the indebtedness for which plaintiff alleges in its 
complaint defendants are liable. I n  the contract alleged in the com- 
plaint, a copy of which is attached thereto as Exhibit A, the only con- 
dition imposed upon plaintiff is that it "shall upon default in the pay- 
ment of the above obligation grant to the Merchants 8s Farmers Bank 
and to the signers of this instrument a period of six months in which 
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to collect and liquidate the collateral notes and other securities herein 
pledged before this obligation shall be due and payable." I t  is specifi- 
cally alleged in the complaint that "at the time of the institution of 
this action, all of the said notes mere more than six months past due." 
The par01 agreement which defendants sc~t up in th. answer is not 
alleged in the complaint, and therefore cannot be considered in ruling 
upon defendants' demurrer. 

A careful reading of the answers in this action discloses no plea in 
bar of plaintiff's "entire cause of action," as alleged i n  the complaint. 
We therefore hold upon authority of Bonk v. Evans, 191 N. C., 535; 
Lumber Co. v. Pemberfon, 188 N.  C., 532; and Alley v. Rogers, 170 
N.  C., 538, that the order of compulsory reference was not erroneous. 

The order is affirmed. I t  is clear, from a reading of the pleadings in 
this action, that it is a proper action for trial by a referee. Defendants 
having excepted to the order, cannot be deprived of their constitutional 
right to have the issues of fact tried by a jury provided they preserve 
this right as provided by law. C. S., 573. They have no just ground for 
complaint, certainly, in law, that if issues are hereafter submitted to 
a jury, they will be determined in accordance with the statute enacted 
by the General Assembly of this State. (C. S., 573(5), which provides 
that upon the trial of the issues, after a compulsory reference, only the 
"written evidence taken before the referee" shall be submitted to the 
jury. 

We do not deem it necessary or advisable to discuss in this opinion the 
merits of this appeal further or to set out in detail the matters set up 
in the answers, which defendants contend constitute pleas in bar. I t  is 
apparent from the amount involved and the defenses 1.e1ied upon, that 
many questions will arise during the course of the litigation. These 
questions ought not to be considered or discussed by this Court until 
they are properly presented to us upon appeal. 

Having disposed of this appeal upon its merits, the motion for the 
writ of prohibition need not further be considered. I t  is dismissed 
for the reason that defendants can no longer be interested in pressing 
their motion. The order of compulsory reference is 

Affirmed. 

MURCHISON NATIONAL BANK v. JOHN A. McCOILMICK ET AL. 

(Filed 27 May, 1926.) 

(For digest see S.  c., m t e ,  42.) 

APPEAL by defendants from order for compulsory reference, made 
by Midyette ,  J., at March Term, 1926, of NEW HANOF'ER. Affirmed. 
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Defendants excepted to the order for compulsory reference, made 
upon motion of plaintiff, and appealed therefrom to the Supreme Court. 
Motion for writ of prohibition made in  this Court was continued until 
the call of appeals from the Twentieth District at this term. 

Rountree (e. Carr and Varser, Lawrence, Proctor & McIntyre for 
plaintiff. 

McXeiZl (e. Hackett, Junius J .  Goodwin, J .  G. McCormick and Dye & 
Clark for defendants. 

COKNOR, J. This appeal involves the same questions, between the 
same parties, as  those presented in  the appeal in No. 291. The notes 
alleged to have been executed by the Merchants and Farmers Bank of 
Maxton, set out in the complaint in this action are  not the same as 
those set out in the complaint in the action in  which the order for 
compulsory reference was affirmed i n  No. 291. Eere in  is  the only 
difference in the two actions. T h e  orders to which defendants excepted 
are identical. The appeals are  companions and were argued in this Court 
together. It was conceded that  the disposition of one appeal would 
determine the disposition of the other. 

The  motion for the writ of prohibition in this action is  dismissed. 
The  order for compulsory reference is 

bffirmed. 

H. F. HARDY T. H. ABDALLAH. 

(Filed 27 May, 1926.) 

1. Deeds and Conveyance-Married Women-Purchase-Money Mortgage 
-Feme Covert4onstitution-Priority--Statutes. 

A purchase-money deed given by a feme covert, living with her 
husband, in which the husband does not join and which does not contain 
any privy examination of the wife is void because not complying with 
Art. X, sec. 6 of the Constitution, and C. S ,  997; and a subsequent mort- 
gage duly executed by them both, docketed after the writing purporting 
to be a purchase-money deed takes priority over such deed. 

2. Purchase-Money Mortgage-Ratfficaticm. 
Words in a subsequent mortgage referring to a prior purchase-money 

deed of trust by declaring the land "free and clear of all encumbrances, 
except one note for purchase money due in 1922," is a mere reference, 
and does not amount to a ratification of the prior purchase-money deed 
so as to cure the purchase-money deed of invalidating defects of probate. 
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APPEAL by plaintiff from Barnhill, J., at November Term, 1925, of 
LENOIR. 

Controversy without action, submitted on an agreed skatement of facts. 
Plaintiff appeals from a judgment in favor of the defendant. 

F. E. Wallace for plaintiff. 
Sut ton  & Greene for defendant. 

STACY, C. J. The parties to the present proceeding, having a question 
in difference which might properly become the subject of a civil action, 
have submitted the same for determination without action, upon an 
agreed statement of facts as authorized by C. S., 626. 

The question to be determined is whether a purchase-money deed 
of trust, covering real estate presently acquired by grant, signed by 
a married woman who is living with her husband, and in which the 
husband does not join, and the privy examination of the ferne covert 
is not taken, is superior to the lien of a subsequent deed of trust on 
the same property, duly executed by the married woman and her hus- 
band, and in which it is recited in the warranty clause that the said 
land "is free and clear of all encumbrances, except one note for purchase 
money due 1922." 

His  Honor was of the opinion, and so held, that the purchase-money 
deed of trust is void and that the lien created by the dllly executed deed 
of trust, though registered after the first paper-writing, is superior 
thereto. I n  this, we think his judgment is supported by the decisions 
in Stallings v. Walker,  176 N. C., 321, and Pianc Co. c. Spruill,  
150 N. C., 168. 

The facts are that on 21 November, 1919, Mrs. Ludie S. Huggins, a 
married woman living with her husband, purchased a tract of land from 
one J. T.  Taylor, and, upon receipt of deed, immediately delivered back 
to her grantor a paper-writing purporting to be a deed of trust, made 
to the Rouse Banking Company, trustee, and given to secure the pay- 
ment of two notes, due two and three years thereafter respectively, and 
representing the balance of the purchase price of said land. This paper- 
writing, purporting to be a deed of trust, was signed and acknowledged 
by Mrs. Huggins, but without any privy examination on her part and 
without the written assent of her husband. The instrument was filed for 
registration in the office of the register of deeds for Lenoir County on 
20 November, 1919. 

Thereafter, on 21 May, 1921, Mrs. Huggins and her husband, being 
indebted to J. A. Jones in the sum of $367.30, as eTidenced by their 
proniissory note, duly executed and delivered to H. E .  Shaw, trustee, a 
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deed of trust on the same property to secure the payment of said note 
at  maturity. I n  the warranty clause of this instrument it is stated that 
the land "is free and clear of all encumbrances, except one note for 
purchase money due 1922." 

The plaintiff, H. F. Hardy, is the holder, by assignment, of the notes 
given by Mrs. Ludie S. Huggins to J. T. Taylor; while the defendant 
is the holder, by assignment, of the note given by Mrs. Ludie S. Huggins 
and her husband to J. A. Jones. 

The property has been sold under the second deed of trust, or the 
one given to secure the payment of the Jones note of $367.30, and the 
funds arising therefrom are insufficient to pay the notes held by plaintiff 
and the one held by the defendant. Who is entitled to priority of pay- 
ment out of the funds, the plaintiff or the defendant? This is the 
question to be decided. 

The first paper-writing, signed and acknowledged by Mrs. Huggins, 
purporting to be a deed of trust charging her real estate for the security 
of a debt, is void, i t  appearing that she was living with her husband 
at the time who did not join her in the deed as required by Art. X, sec. 
6, of the Constitution and C. S., 997, nor was her privy examination 
taken as required by the statute just mentioned. Foster v. Williams, 
182 N .  C., 632; Smith v. Ingram, 130 N .  C., 100; Scott v. Battle, 85 
N. C., 184. 

True, it has been held that where a mortgage or deed of trust is 
invalid, by reason of some defect in its execution, still the same may 
be recognized by a subsequent mortgage or deed of trust, duly executed 
in manner and form as required by law, when it appears that the latter 
agreement was made subject to the former, and sufficient reference is 
made therein to amount to a ratification and adoption of the prior 
agreement. Bunk v. Smith, 186 N.  C., 635; Brasfield v. Powell, 117 
K. C., 140; Ward u. Anderson, 111 N .  C., 115; Hinton v. Leigh, 
102 X.'C., 28. This upon the principle that the binding force and 
effect of the defective or void instrument is derived from the subsequent 
agreement, made subject thereto and in recognition and adoption of it as 
a valid contract, thus meeting the requirements of the statute of frauds, 
and that the parties claiming under the second instrument are estopped 
to deny the validity of the first as their title vested subject to it. Fort v. 
Allen, 110 N .  C., 183; Gibson v. Lyon, 115 U .  S., 439; Price v. Hart, 
29 Xo., 171; Crooks v. Douglass, 56 Pa.  St., 51. See, also, Sills v. 
Betheu, 178 N .  C., 315. 

I t  has also been held that a mere reference to a prior encumbrance, 
not amounting to a ratification or adoption of it, and where the second 
is not made subject to the first, except as it may comply with the 
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P A T T ~ X  v. FIBRE Co. 

requirements of t h e  registration laws, the  defective or  void instrument  
i s  not thereby given a n y  binding force and  effect. Blackmdl  v. Hancock, 
182 N. C., 369;  Piano  Co. v. Spru i l l ,  150  N. C.. 168. 

T h e  present case comes squarely within t h e  meaning and  purpose of 
these ear ly named decisions, a n d  t h e  judgment must be upheld on 
authori ty  of Piano  Co. 2.. Spru i l l ,  supra. 

Affirmed. 

JOHN E. PATTON v. CHAMPION FIBRE COMPANY ASD 'A7. J. DAMTOFT. 

(Filed 27 May, 1926.) 

1. Actions--Joinder-Election-Principal a n d  Agent-Parties. 
In  an action for fraudulent misrepresentations the prmcipal and agent 

making the misrepresentations a re  jointly and severally liable, and the 
l~laintiff has his election to sue either jointly or qererally, and plnintiff's 
motive for joinder, if he has clearly this right, is irrelevant. 

2. Relnovel of Causes-Federal Courts-Sufficiency of 4llegations-Pe- 
tition. 

In  a petition for removal, allegations that the joinder of a resident 
and nonresident clefendant was made for the purpose of preventing a 
removal, and mere statemelits that the joinder was fraudulently made 
for this purpose are not sufficient. Facts must be particularly alleged 
forcing the conclusion that the action is separable and the joinder was 
fraudulent and without right. 

3. S a n ~ e M a t t e r s  of Defense. 
A general denial of the liability of the resident defendant. nlitl the 

pleading of the statute of limitations, are matters of dcafense and cannot 
successfully he used to support a petition for removal 

4. Same--Prior Actions. 
In a petition for removal of a cause to the Federal Court, for diversity 

of citizenship, an allegation that  a prior action on the same cause of 
action was brought against the nonresident defendant, removed to the 
Federal Court, and that plaintiff took a nonsuit therein, does not alone 
have the effect of proviug in a subsequent action wllerein a residerit 
defendant is joined, that  the joinder was fraudulent. 

APPEAL by  t h e  Champion  F i b r e  Company f r o m  Dz'nn, ,T., denying 
a motion t o  remove t h e  cause to  t h e  United States  Distr ic t  Court.  

The plaintiff alleged tha t  t h e  Champion F i b r e  Company is  a corpora- 
tion a n d  t h a t  Danltof t  was i t s  agen t ;  t h a t  on 24 D e c ~ m b e r ,  1921, the  
corporation sold and  conveyed t o  t h e  plaintiff certain t racts  of land and 
t imber  s i tuated i n  Cherokee County ;  t h a t  fo r  t h e  purpose of inducing 
t h e  plaintiff to  buy  said land and  t imber  t h e  defendants falsely atid 
fraudulent ly misrepresented the  quant i ty  of n l e r c h a n t ~ b l e  t imber  and 
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chestnut wood; and that the plaintiff relied upon the representation, 
was deceived, and caused to suffer loss to the amount of $30,000. I11 

apt  time the defendant corporation filed i ts  motion for  removal before 
the clerk and from his judgment an  appeal was taken to the judge, who, 
denied the motion. The defendant corporation excepted and appealed. 

JIarcus E r w i n  and M a r k  W .  B r o w n  for plaintifl. 
T h o m a s  S. Rollins for Champion  Fibre Company.  

 DAMS, J. The complaint states a cause of action for joint liability 
and the plaintiff had a legal right to sue one or both the defendants. 
Crisp v. Lumber  Co., 189 N. C., 733; Will iam v. Lumber  Co., 176 
N .  C., 174; Stewart  v. Realty  Co., 159 N. C., 230. I n  the petition for 
removal it is not said that  the controversy is separable. But  it is 
alleged that the defendants were fraudulently joined for the purpose 
of retaining the jurisdiction of the State court; and, further, that the 
complaint herein is identical with the complaint in a former action 
instituted by the plaintiff against the defendant corporation and removed 
to the United States District Court, in which the plaintiff took a non- 
suit ;  that  Damtoft did not make the alleged representations and that the 
plaintiff did not rely on them; that after looking orer the land and 
timber the plaintiff offered to make the purchase at  a fixed price; that 
Damtoft's representations, if any, are  barred by the statute of limita- 
tions; and that Damtoft is not a necessary or proper party. 

An action commenced in a State court against a resident and a non- 
resident defendant may be removed to the Federal Court by the non- 
resident defendant if it can be shown that the action is separable and 
that the resident defendant is fraudulently joined for the purpose of 
preventing the removal; but such removal cannot be had if it does 
not appear that  the resident defendant is fraudulently joined for such 
purpose. The petition for removal must contain, not only an  allegation 
of the fraudulent joinder, but such a full and direct statement of the 
facts and circumstances as will demonstrate that a fraudulent joinder 
has been effected for the purpose of defeating the removal. Rea v. 
N i r r o r  Co., 158 N. C., 24. The  petition may show that the joinder is a 
fraudulent device; "but the showing must consist of a statement of facts 
rightly leading to that  conclusion, apart  from the pleader's deductions." 
W i l s o n  v. I r o n  Co., 257 U. S., 92, 66 Law Ed., 144; Johnson  v. Lumber 
Co., 189 N .  C., 81. 

Neither the fact that the former suit against the defendant corpora- 
tion was discontinued in  the Federal Court and the present suit insti- 
tuted in the State court against both the defendants, nor the mere allega- 
tion of a purpose to prevent the removal, nor the mere denial of the 
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allegations in the complaint is sufficient. Rea v. X i r r o r  C'o., s u i ~ ~ i ;  
3 Foster's Federal Practice, 3008, see. 548 a ;  R. R. v. ~TJiller, 217 TT. S., 
209, 54 Law Ed., 732. I n  R. R. P .  C'ockrell, 232 U. S., 146, 58 Law Ihl., 
5.24, it is  said that it is not enough to assert that  there was a fraudulent 
joinder of defendants, but there must be "a statement of facts rightly 
engendering that  conclusion"; and that  ''merely to traverse the a l l e p  
tions upon which the liability of the resident defendant is  rested or to 
apply the epithet 'fraudulent' to the joinder will not suffice; the shon- 
ing must be such as compels the conclusion that  the joinder is ni thout 
right and made in bad faith." And in R. R. v. S h e e g o g ,  213 U .  S., 308, 
54 Law Ed., 208 : ''On the other hand, the mere epithet *frauduleut7 in a 
petition does not end the matter. I n  the case of a tort wllich gives rise to 
a joint and several liability, the plaintiff has an absolute right to elect, 
and to sue the t o r t - f e a s o m  jointly if he sees fit, no matter what his 
motive, and therefore an allegation that  the joinder of o l e  of the defend- 
ants n a s  fraudulent, a i thout  other ground for the charge than that i t s  
only purpose was to prevent removal, would be bad on its face." 

The complaint, as  we have said, states against the deEendants a cause 
of joint liability in tort and the plaintiff had  the legal right to procrcd 
against one or both the defendants. A11 analysis of the petition for re- 
moval xi11 show that  with the exception of the allegation referring to 
the nonsuit in the Federal Court the arermrnts are chiefly matters of 
defense. True, it  is alleged that  the plaintiff's cause is barred, but tlie 
statute of limitations is available only as a defense and newr  to support 
:I cause of action. 1 Foster's Fed. Practice, 1051, see. 181; Srnlfh 1 % .  

Quarri~s L'o., 164 S. C., 338; P w i f t  v. P o w e r  ( 'o. ,  16.5 K. C., 416;  
P a t t e r s o n  c. L u m b e r  Co. ,  175 N. C., 90. 

Wc think the judgment should be 
.\ffirnled. 

T.  P. ROGERS AID E. &I. CLAYTON A N D  BELVA CLAYITON, HIS ~ V I F E  
v. JOHN ROGERS. 

(Filed 27 May, 1926.) 

1. drtio~~s-~~isjoinder-~emurrer-~ismissal-'Pleadin~;s-c'onsrnt. 
A l~roceedil~g under the provisions of C. 8.. ch. 9, to establish the true 

tlividi~~g line between adjoining owners of land, will he dismissed ul)oll 
tlemrrer for ~nisjoinder of pnrtirs and canses of aetioli that involve the 
title or interests of others not related to the matter iu  ttis~ute. autl 
which :ire entirely indep~ntlent thereof. In this c:rse it nl~pearing that 
no demurrer had been interposed ant1 that tlie answer had been filetl. i i  
is suggcstetl that by col~sent of the parties they mag proceed wit11 their 
origiual contro~rrsy if so advised. 
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2. Appeal and Error--Supreme Cour tP lead ings .  
An answer filed in the Superior after the case is constituted in the 

Su~rerue Court on appeal can have no effect on the jurisdictioil of the 
Supreiue Court. 

&IFPEAL by defendant from Siler ,  Emergency Judge,  at  February 
Term, 1926, of CHEROKEE. 

D i l l a d  & Hill  for plaintiff. 
dl. W .  Bell for defendant. 

A ~ ~ a r s ,  J. The plaintiffs instituted a proceeding before the clerk to 
establish a disputed boundary line as provided in C. S., 9. They filed 
their petition, the defendant filed an answer, and the cause was put 
on the civil docket for tr ial  in term. Thereafter the plaintiffs filed an 
amendment to their complaint and the defendant demurred. The de- 
murrer was overruled and the defendant excepted. I n  the amended com- 
plaint it is  alleged: 1. That  a par t  of the controversy relates to the 
dividing line between the lot numbered 19 and the two lots numbered 
24 and 26;  that  T. P. Rogers has a life estate in No. 24 and that  the 
defendant has no interest therein but claims that  the line is 13 or 14 
poles south of its true location, and that  he has taken possession of a 
part thereof and wrongfully withholds possession. 2. That  there is a 
tract of about four acres situated south of the true line, ~ h i c h  upon 
the death of Ancil Rogers descended to his three sons Richard, John,  
and T.  P. Rogers, and that  the defendant has taken possession of it 
and excluded his cotenants. 3. That  the defendant is  in possession of a 
half-acre lot and a dwelling thereon and wrongfully withholds possessiol~ 
from B. B. Clayton who is the owner thereof. 4. That  the defendant 
has unlanfully taken possession of a part of No. 24 and wrongfully 
withholds possession from T. P. Rogers, one of the plaintiffs. 

The  relief sought is the location of the dividing line as contei~ded by 
the plaintiffs; that  T .  P. Rogers be declared to be the owner of lot No. 24 
and B. B. Clayton of No. 26, excepting the four-acre lot, and of the 
m a l l  lot of which the defendant is now in possession; that  the plaintiffs 
be put into possession of their respective lots; that  Richard L. Rogers, 
T .  P. Rogers and the defendant be decreed tenants in common of the 
four-acre t rac t ;  that  T. P. Rogers recover of the defendant $175 as 
damages for the wrongful withholding of his land;  that  B. B. Clayton 
recover .$75; and that  the defendant pay the costs of the action. 

I t  is alleged in effect that  neither B. B. Clayton nor Richard L. 
Rogers has any interest in To .  24;  that  Richard, John, and T .  P. 
Rogers are joint owners of the four-acre lot ;  that B. B. Clayton is the 
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STATE v. SURETY Co. 

owner of a large part  of No. 26, including the half-acre lot ;  and that  
T .  P. Rogers has no interest therein. B. B. Clayton has no interest 
in the damages which T. P. Rogers seeks to recover, and T. P. Rogers 
has no interest in the damages sought by 1%. B. Clayton. I n  substance 
two distinct causes of action are  joined to recover separate tracts of 
land from the defendant-the ownership of the tracts being not joint, 
but several. I t  would seem, therefore, that  the plaintiffs as to the 
recovery of the different lots have no community of interest and that  
there is a misjoinder of parties and of causes of action. Edgerton v. 
Powell,  7 2  h'. C., 64;  Logan v.  TTTallis, 76 N. C.,  416; T h i g p e n  v. Cotton 
X i l l s ,  151 N .  C., 97; Campbell v. Power Co., 166 N .  (I, 488. I n  such 
case the usual practice is to sustain the demurrer and dis;miss the action. 
Roberts v. X f g .  Co., 181 N .  C.,  204; Shore v. Hol t ,  185 N .  C., 312; 
Weacer  v. K i r b y ,  186 N.  C., 387; Bickley v. Green, 187 N .  C., 772. 
I n  this case, however, the defendant filed an  answer, no1 a demurrer, to 
the original petition and demurred to the "amendment to the complaint." 
We think the demurrer should be sustained; but if the plaintiffs are 
willing to proceed on the original petition and answer and to withdraw 
or waive the matters set u p  in  the '(amendment," which embraces matters 
outside the original complaint, we see no valid reason why they should 
not be permitted to do so. The  answer put  in issue the location of the 
line,-the purpose for which the proceeding was brou,ght; and if the 
plaintiffs succeed in establishing the line as they contend a subsequent 
inquiry as to  damages in  separate actions would not be precluded. I f  
they do not see fit to proceed on the original pleadings the action sho~lld 
be dismissed without prejudice to the parties. 

After the appeal was taken and while the case mas pending here the 
defendant as a matter of precaution filed an  answer to I he amendment; 
but of course this could have no effect on the jurisdiction of this Court. 

The  judgment overruling the demurrer is 
Reversed. 

STATE Ex. REL., H. 1,. MILLS, ADMINISTRATOR, v. NATIOR'ATJ 
SURETY COMPANY ET AL. 

(Filed 27 May, 1926.) 

Appeal and Error-TranscripGDocket-Reco~l Prop~*Certiorari- 
Motions. 

Where the record of a case on appeal is not docketed in the Supreme 
Court at the time required by the rule of Court, preceding the call of 
the district in which it belonged for argument, it will be dismissed, 
but the Court may, in its discretion and not as a matter of right of the 
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appellant, grant further time for the filing of the record, if the appellant 
files the record proper in apt time and thereupon moves for a certiorari, 
showing that the delay was not attributable to himself. 

2. SamsAgreement of Counsel. 
The appellant is not justified in not docketing his case on appeal in 

time, by an agreement with the appellee to extend time for the settle- 
ment of a case on appeal. 

3. Appeal and Error-Rules of CourtDismissal. 
The rule of Court requiring the docketing of the appeal within a 

certain time, etc., is mandatory. 

APPEAL by plaintiff from Barnhill, J., at  November Term, 1925, of 
ONSLOW. 

Civil action to recover damages for an  alleged' negligent and wanton 
killing of plaintiff's intestate by the defendant, J. R. Gurganus, sheriff of 
Onslow County. 

F r o m  a verdict exculpating the defendant from any and all liability, 
and judgment rendered thereon, the plaintiff appeals, assigning errors. 

Shaw, Jones & Jones for plaintiff. 
John D. Warlick and E. W .  Summersill for defendants. 

STACY, C. J. This case was tried a t  the November Term, 1925, 
Onslom Superior Court, and resulted in a verdict and judgment in favor 
of the defendants. The  plaintiff gave notice of appeal to the Supreme 
Court. B y  consent, plaintiff was allowed forty-five days within which 
to prepare and serve statement of case on appeal, and the defendants 
were allowed thir ty days thereafter to file exceptions or counter state- 
ment of case. Later, this time was extended by mutual consent, and on 
12 April, 1926, the case was settled by agreement of counsel and filed 
in this Court on 24 April, 1926. There was no application for a writ 
of certiorari in the meantime. S. v. Farmer, 188 K. C., 243. The appeal 
must be dismissed for failure to comply with the rules. Stone v. Led- 
better, 191 N.  C., 777. I t  should have been docketed here not later than  
16 February, 1926, fourteen days before the call of the Sixth District, 
the district to which it belongs. Trust  Co. e. Parks, 191 N.  C., 263. 

We again call the attention of the profession to the fact that  the rules 
governing appeals are mandatory and not directory. The  Court has not 
only found it necessary to adopt them, but equally necessary to enforce 
them and to enforce them uniformly. The single modification sanctioned 
by the decisions is that, where from lack of sufficient time or other cogent 
reason, the case is  not ready for hearing in regular order, i t  is permissible 
for the appellant to docket the record proper, within the time prescribed, 
and move for a certiorari, which motion may be allowed by the court, 
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i n  i t s  discretion, on good cause shown, but such wr i t  is  not one to n h i c h  
the  moving p a r t y  is entitled a s  a mat te r  of right.  Fznch c. C'omrs., 
190 N. C., 154. 

While  t h e  present appeal  must  be dismissed, under  the  circuinstailces 
disclosed by the  record, we have examined appellant 's exceptioiis and  
assignments of e r ror  and  find them to be without  su l~s tan t ia l  merit .  - 
The case seems to have been t r ied i n  accordance with the principles of 
l aw applicable. T h e  controversy on t r i a l  reduced itself largely t o  a 
question of fact,  which t h e  j u r y  has  determined i n  favor  of the  defend- 
ants. 

Appeal  dismissed. 

TOTTK OF KETTTOS ET ALS. V .  STATE HIGHITAY COA[XISSIOS 01.' 
NORTH CAROLINA. 

(Filed 9 June, 1W6.) 

1. Highways-Roads and Highways-Statutes-State Highway C'onimis- 
sion-Discretionary Powers--County Seats. 

IVllere a map showing the existiug highways of a state is used by 
the Legislature showiug the existing roads connecting the county seats, 
mid is made a part of the general statute establishing a. state-wide plan 
thereof, and a state highway commission is also therein created with 
general authority to relocate, chauge or discontinue the highways a s  
they appear upou the maps, with proviso that this discretionary power 
should not esteud to county seats as  appeared on the map, the discretion- 
ary power, by the intendmeut and express words of the statute, does 
i ~ o t  esteud to discontinuing or relocatiug the roads connecting the county 
ser~ts, a s  outlii~ed ngon the map, aud thus chauge the road from its 
former location ruinling to and from the courthouse square. 

While the courts may not determiue the location of high!?-ay.; in a 
state-wide plau thereof, enacted by statute giviug coutrol aud authority 
to a state highway commissiou created for the purpose. equity will 
enjoiu the relocation of a. highway in a county when sbch power in the 
commissiou lias beeu reserved from the discretionary power given it. 

5. Highways-Roads and Highways-Statuterourts--State Highway 
Commission. 

The question of whether the relocation of a state highwaj- a t  a county 
seat conuecting the various county seats of the State, will cost more 
than to coutinue its location as  the statute requires, is one for the Legis- 
lature, m d  neither for the courts nor for the State Highway Commission 
to determine. 

STACY, C'. J., dissenting: ADAM, J., ~oncurr iug in dissentii~g opiuioil 

CIVIL ACTIOK, heard  before W e b b ,  J., a t  C'hambers, i n  Shelby, S. C., 
10  May,  1926. 
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The following judgment was rendered : 
This cause coining on to be heard before nie a t  Chambers a t  Shelby, 

S. C., oil 10 May, 1926, upon a temporary restraining order issued 27 
April, 1926, by his Honor, Thos. J. Shaw, a judge of the Superior Court 
of North Carolina, by the terms of which the defendant was enjoined 
and restrained from awarding any contract or contracts for the grading 
of a road between Statesville and Newton along the proposed new route 
indicated specifically by the yellow lines on plaintiffs' map, Exhibit A, 
and from building bridges upon said route, and being heard, and all 
parties i n  interest being represented by counsel, and after full and care- 
ful  consideration of the pleadings and affidavits offered, as well as the 
argument of counsel, the court finds as follows: 

1. That  two routes were surveyed for the location of the road from 
Statesville, the county seat of Iredell County, to Kewton, the county 
seat of Catawba County, and these two routes are indicated on the map, 
plaintifis' Exhibit A, the southern route being indicated by the red line 
and the northern route by the yellow line. 

2. The  southern route follows in a general way the present road be- 
tween Statesville and il'ewton, and is shown on the map, which is part  
of chapter 2, Public Laws of 1921, indicating the designation and adop- 
tion of highways in North Carolina constituting a par t  of the State 
Highway system, and the same has hitherto been accepted by the State 
Highway Commission and taken over and is now maintained as a part  
of route 10 of the State Highway system. The distance from States- 
ville to the courtliouse in Newton over the southern route, according to 
the survey made by the defendant, would be 22.81 miles, and the road 
would cross the Catawba River on the double track steel bridge con- 
structed across this river under State supervision a few years ago. This 
road would enter the town of Newton in the southeastern portion and 
pass by the courthouse and along the principal street through the center 
of the town, and thence to Hickory over the present hard-surface road 
from Newton to Hickory. 

3. The northern route, as indicated by the yellow line on the map, 
vhich the defendant has adopted and purposes to build from Statesville 
to Newton, does not go over any part  of the present road between States- 
ville and Newton after leaving the corporate limits of Statesville and 
crosses the Catawba River several miles north of the present steel bridge 
and enters the town of Newton just inside of the corporate limits of 
said town on the northern side and a t  a distance of about Il/s miles 
from the courthouse and connects with the Sewton-Hickory hard-sur- 
face road a t  that  point, and route 10 proceeds from this point i n  a 
northerly direction over the present hard-surface road to Hickory. The  
distance from Statesville over the yellow route where it connects with 
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tlie Newton-Hickory road, and following this road to the courthouse ill 
Sewton,  is 21.42 miles, making a difference in  distance ton the norther11 
route orer  the southern route of 1.39 miles between Statesville and 
Newton. 

4. The  cost of grading and constructing the road on the northern 
route xvould be less than on the southern, but if the soul hern route was 
adopted i t  would not be necessary to build a new bridge across the 
Catawba River;  whereas, on the northern route it would require a con- 
siderable expenditurr to build the bridge across the Catawba River. I f  
tlie northern route should be built there is no barrier to prevent an  en- 
trance to the tolvn of Xewton so that  route 10 could pa,3s by the court- 
house, or through the center of the business or residential section of 
Newton, and still connect with the present hard-surface road froni 
Scwton to Hickory. 

5. The  road from Statesville to Newton is a par t  of route 10, one of 
the great tlioroughfares of the State, and if i t  is so constructed as not 
to pass through the town of Newton, but merely to skirt the northern 
boundary of said town, it would deny to the town of Newton the benefits 
and advantages arising from the heavy through traffic pwsing orer this 
State thoroughfare and from the legitimate, advertising that  the town 
would get as a result thereof, and would deprive this flourishing and 
growing county seat of the bencfits which accrue to a town being situated 
alld located on the main line of travel, and this would result in irrepara- 
ble injury and damage to the town of Newton. 

Upon a careful reriew of chapter 2 of the Public Laws of 1921, 
establishing the State Highway Commission and providing for a system 
of State highways, it is manifest that  the General Assenlbly had a dual 
purpose in mind, to wit, (1)  that  of creating a State :system of high- 
ways, and (2)  that of constructing the highways so that  i t  would f o r n ~  
a county-seat to county-seat system. 

I n  order to enable the Highway Commisssion to properly function it 
n a s  necessary to confer upon the commission broad discretionary 
powcry and with this purpose in mirid the Legislature lodged the ulti- 
mate polvcr and authority in the commission to locate the roads which 
constitute the State system, and gave i t  the power to change, alter, add 
to or discontinue any of the roads formirlg a part of the road system, 
as shown on the map which was made a part  of the aci of 1921. But  
there was one qualification arid limitation of this pover. I t  appears i l l  

the proviso a t  the m d  of section 7 as follolvs: 
"Yroc ided ,  no roads shall be changed, altered or discontinued so as 

to disconnect county seats, principal towns, State or national parks or 
reserves, pri~lcipal  State institutions and highway systems of other 
states." 
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3Ianifestly the commission is clothed with the power and authority to 
make such changes in the location of State highways as it may deem 
wise, ill its sound discretion, subject to the limitation placed upon i t  by 
the foregoing proviso, and the court has no power to designate locations 
or determine routes. However, the terms of the proviso are positive 
and mandatory, and not uncertain or discretionary. I n  the exercise of 
a legal discretion they may determine whether a road shall be changed, 
altered or discontinued if they observe the mandate of the proviso. 
Therefore, the question in the case i s :  H a s  the commission complied 
with the intent and meaning of this proviso by changing the route of 
the road from Statesville to Newton so that, instead of running from 
county seat to county seat, i t  runs from the center of Statesville to a 
point just inside the corporate limits of the town of Sewton and one 
and one-eighth of a mile from the courthouse or center of town, leaving 
the whole town of Newton to the south, and continuing as a part  of 
route 10 in a northerly direction to Hickory? 

The  answer to this question can only be obtained by an  interpretation 
of the meaning of this proviso, and, in order to properly interpret the 
proviso, an  effort should be made to arrive a t  the true legislative intent. 
Where this intent is not clearly expressed it is always presumed that  a 
statute was intended to have the more reasonable and beneficial opera- 
tion permissible from the language used, and the effects and conse- 
quences of the one construction or the other may be resorted to as im- 
portant aids in determining the intent and meaning. The Legislature 
clearly provided that county seats shouId not be disconnected. The  
building of a system of roads from county seats to county seats must 
have some definite situs or location. The  distance from one town to 
another is measured by the distance from the center of each town and 
not from the outside corporate limits. 

Another rule of interpretation is that  the intention of the lawmaking 
power is  to be ascertained by a reasonable construction of the act and 
not one founded on mere arbitrary conjecture. Applying the well 
known principle of construction to this proviso it seems tha t  the Legis- 
lature mas jealous of the rights of county seats and principal towns, 
and made a special exception in  an  effort to secure to them their rights 
with reference to the location of highways. I must believe that  the 
Legislature intended by this proviso to do more than require that  the 
roads should come inside the corporate limits, and leave the whole town 
untouched by a great through line of traffic. Coming just inside of the 
corporate limits of a town is  not coming to town, and i t  is not so under- 
stood in  the ordinary affairs of life. I t  is a matter of common knowl- 
edge that  the State highways generally run  through the county seats and 
principal towns and not merely skirt the outside limits, and I cannot 
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holtl that  the proposed location of this road as it e i ~ t w s  the tow1 of 
Newton is a compliance with the terms of the proviso oi' the statute, or 
tliat it  is in harmony with the legislati\re intent. 

The court cannot direct tlle location of tlle road and has no di>posi- 
tion to hinder or delay the construction of this irn1)ortalit llnk in 
route 10, and therefore modifics the restrailling order h~re to fo re  issued 
to the extent tliat the portion of the road situated in Tiedell County is . . 
llcrcby released from thii; injunction and restraining d e r ,  but con- 
tinues thtx restraining order and injuilction in  full f o r w  and effect as 
to tliat portion of said road located in  Catawba County, and the de- 
fendant, its agents and servants, a re  hereby pernlanciltly restraiilrd and 
enjoined from awarding any contract or contracts for the grading of 
wid  road or building of said bridges along the proposed route from tho 
Catawba R i ~ e r  to the tonn  of Newton, as indicated substantially by the 
yellow lines on plaintiffs' map, Exhibit A. 

From the foregoing judgment the defendant appealrd. 

Clyde R. I Ioey ,  ITr. A. S e l f ,  Wi l son  IITarlicX,, am1 TI' .  7. F e i r n s t ~ r  for 
pla,it~ t i f j 's. 

- 4  f forney-General l ~ r u t n m i t  f ,  dss i s fun t  A ftorney-General Ross, a n d  
.1. A. Sl'hifener for defendant. 

B R ~ G ~ E X ,  J. Chapter 2, Public L a m  1921, commonly knovn as the 
Road Act, when stripped of all bare technicalities and thin-spun dis- 
criminations, creates certain unmistakable objectives. These objwtiucs 
may be classified as follows: 

First .  IZ certain type of public service for the people of the State, 
to wit, "the dewlopment of agricultural, commercial and natural  re- 
sources of the State." Second. Fo r  the purpose of making this service 
effective there was c r ~ a t e d  a definite instruinentalitg, to wit, a State- 
wide system of highways of approsimately fifty-five hundred miles "of 
hard-surfaced and other dependable roads." Third. I n  order that there 
might be no confusion as to the immediate objects of this ?errice the 
act designated them by name, to wit, all county seatt;, all principal 
towns, State parks and principal State institutions. Fourth.  The high- 
way svstcm should serve these designated institutions by the most "prac- 
tical routes." 

Let i t  be observed in passing that  the service by the liighway system 
to the designated institutions is the controlling idea, and the "practical 
route" is  subordinate to the larger idea of the serrice to be rendered. 

T o  the end that  there might be no uncertainty as to how the highway 
system should be made up, the L~gis la ture  adopted a map showing in 
detail tlle roads which it proposed should "constitute the Sta te  highway 
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system." The map, therefore, became as solemn and binding legislative 
declaration as any other paragraph, phrase or clause of the road law. 

Having defined the service to be rendered, and having created a 
system of roads as an instrumentality for promoting and guaranteeing 
the service contemplated, and having designated the immediate objects 
of the serrice, the Legislature created an  administrati\-e body known 
as the Highway Commission to execute its program so formulated. 

Realizing that  i n  order to execute with economy and efficiency the 
program of improrement, it  delegated certain discretion to the Highway 
Commission in  these words: "The roads so shown can be changed, 
altered, added to or discontinued by the State Highway Con~mission." 
Realizing further that this discretion, so delegated, should be limited 
lnd safeguarded, in so far  as it affected the immediate objects of the 
service to be rendered by the road system, the Legislature said, in effect, 
that no road serving a county seat should be altered or discontinued so 
as to withdraw therefrom the service of the highway system. 

The  exact language of the limitation i s :  "Provided, no road shall be 
changed, altered or discontinued so as to disconnect county seats," etc. 

-1cting in obedience to power conferred upon it by the road law, the 
defendant, H i g h r a y  Commission, adopted as a part  of the State highway 
s ~ s t e m  thc road between S t a t e s d l e  and Sewton and took charge of 
said road and maintained the same as a part of route 10. This road 
entered the town of Il'e~vton in  the southeastern portion and passed by 
the courthouse and along the principal street through the center of the 
town, and thence to Hickory over the present hard-surfaced road from 
Newton to Hickory. The  defendant now proposes to abandon this road 
and to construct a new road from the center of Statesville to connect 
with the hard-surfaced road running from Newton to Hickory. This  
proposed road would enter the town of Kewton just inside of the cor- 
porate limits of said town on the northern side, and a t  a distance of 
about Ilk of a mile from the courthouse. The  plaintiff thereupon in- 
stituted this action to restrain the defendant from constructing said 
road in the manner proposed, alleging in substance that  the new road 
was a total abandonment of the present road, and, in addition thereto, 
that the new road, as proposed, skirted the town of Kernton, touching i t  
only near its northern limits, and that this action was contrary to law 
and would result in irreparable damage to the plaintiff and deprive it 
of the benefit to  which i t  mas entitled. The  tr ial  judge found the facts, 
which will appear from an  examination of the judgment rendered, and 
which may be recapitulated in brief as follows: (1) That  the  proposed 
road, known as the northern route, is  1.39 of a mile shorter than the 
present road; that  the cost of grading and constructing the road on the 
northern route would be less than on the southern, but, if the northern 
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route were adopted, i t  would be necessary to build a new bridge across 
the Catawba River, ~vhich  would require a considerable expenditure of 
money. (2 )  Tha t  the said northern route or proposed route runs from 
the center of Statesville to a point just ms ide  of t h e  corporate l imits  of 
t h e  t o w n  of S e w t o n  and 1lh of a mile from the courthouse or center 
of the  tow^, " l ra~s ing  the 1:shole t o ~ n  of S e w t o n  t o  the  south." 

We now approach the front  line treiiches of the litigants, where the 
issue is  to be fought out a_nd determined. 

The  defendant takes up  its position behind what is known in  the law 
as the doctrine of discretion, which consists of those discretionary 
powers which can be escrcised by administrative boards and with which 
the courts cannot interfere. T h e  principle is  expressed thus :  ''In nu- 
mcrous and rcpeated decisions the principle has been announced and 
sustaiiied tliat courts may not interfere mith discretioncry powers con- 
ferred upon these local administrative boards for the public velfare 
unless their action is so clearly unreasonable as to amount to an  op- 
pressive and manifest abuse of discretion." ,\Tezuton v. rJch001 Commi t -  
fee, 158 N. C., 186. This principle is  woven into the law by a long and 
unbroken line of decisions, beginning with Rrodnaz  v. Groom, 64 
N. C., 244. But  it must be observed that  these discrttionary powers 
must be conferred on the local administrative board or result from neces- 
sary implication. The  proviso of section 7 of tlie Road Act, i n  express 
language, not only fails to confer :I discretion as to county seats, but, in 
positive language, actually withdraws it. When a statute speaks plainly 
and in  no uncrrtain or ambiguous terms, the voice of discretion cannot 
be heard;  otherwise administratire boards, under the gui,se of discretion, 
could sct a t  nought the legislative mill and clothe themselves mith the 
attributes of sovcreignty. Tha t  this is the correct interpretation of the 
l a ~ v  appears from tlie opinion of .4dams, J. .  i n  the case of Cameron  v. 
B i g h ~ r a y  Conl?nis.sion, 188 N .  C., p. 88, i n  these words: "As we under- 
stand it,  the very purpose of this proviso was to exclude the construc- 
tion tliat, as to the roads thercin described, the defendants should have 
the discretioiiary powcr upon which they now insist. I n  tlle exercise 
of a legal discretion they may determine whether a road shall be 
rllanged, altcrcd or discontinued if they observe the mandate of the 
proviso. I h t  this mandate must be observed; and if it  be granted that  
county seats, State parks, national parks, and forest r.serves may be 
identified P X  ci t e rmin i ,  it is not so with respcct to 'pril cipal ton-11s' or 
principal State institutions." 

The defendant plants itself behind the Pameron case. I t  must be 
obsrrrecl at tlle outset, in analyzing the C'a~rreron case, that  it  was deal- 
ing with the question of "principal towns" only, and not with the ques- 
tion of county seat$. The C a m e r o , ~  C U S P  h d d  that "the decision as to 
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what are  principal towns within the meaning of the act is a mixed 
question of lam and fact, subject to judicial review as i t  ordinarily pre- 
rails in such cases," because "principal towns" cannot be identified ex 
vi termini. But  this reasoning does not apply to county seats because 
county seats ha re  a fixed meaning in  the law and are identified ex vi 
termini. Therefore, the reasoning of the Cameron case has no applica- 
tion here, and the learned justice who wrote the opinion, had in  mind 
that a different principle of law would apply to a county seat when he 
used this language: "and if it  be granted county seats, State parks, 
national parks, and forest reservations may be identified ex vi termini, 
it  is not so with respect to principal towns or State institutions." 

I t  is clear, then, that  upon this aspect of the controrersy the Canwron 
cuse not only fails to support the defendant's contention, but actually 
supports the contrary view. 

The Cameron case very properly holds that  the road map, adopted 
by the Legislature as a part of the road law, was tentative, but it also 
holds that this road map was not tentati~.e i n  so far  as it related to the 
service to be furnished by the road system to county seats. This idea 
is thus expressed in the opinion: ('The terms of the proriso are positive 
and mandatory and not uncertaiil or discretionary. . . . Nothing 
else appearing, this clause mould probably be construed as conferring 
powers to be exercised in the discretion of the defendant, but immedi- 
ately following are the words: 'Provided, no roads shall be changed, 
altered, or discontinued so as to disconnect county seats,' " etc. I n  other 
words, the obvious meaning of the statute is that  any road shown on the 
map mag be changed or altered in  the discretion of the Highway Com- 
nlission except that  no road as shown on the map shall be changed, 
altered or discontinued so as to disconnect county seats. 

The  whole proposition, therefore, resolves itself, in the final analysis, 
to a determination of the question of whether or not the proposed road 
entering the town of Newton just within its outniost limits or boundaries 
is in effect disconnecting the county seat. 

When the defendant completed its road to Statesrille, the next legal 
objective was Sewtoil because Sewton is the next county seat to the 
west. By the ordinary processes of reasoning, it must be assumed that  
an  objectire created by law mas of such outstanding importance as to 
require and command the full service of the highway system. The 
Road Act required these highways to run  ((to all county seats.'' "Run- 
ning to a county seat" is quite different from running around a county 
seat. I n  Farmers Turnpike Road r y .  Coventry, 10 Johnson ( N .  Y.), 
389, the principle was thus declared: "The plaintiffs, by their charter, 
were entitled to carry the road 'to the city of Huclson.' This did not 
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mean that  tlie road was to terminate on arriving a t  the north bounds 
of tlie city, which are the middle of Major Abraham's Creek, and sev- 
eral miles from the conipact part  of the city. The words are to receive 
a more reasonable interpretatioii, in referenc7e to the subject-matter, and 
tlle public object of the grant, which was to open a good road from 
Troy to the compact part  of the city of Hudson." This  case has been 
cited with approval in People 2). Flammer, 137 Nich., 3 9 9 ;  Rio Grande 
R. R. 7).  Brownsrille, 43 Texas, 8 8 ;  Crnfral Ga. R. R. 1 )  l'nion Springs 
R .R .  (Xla.)  ; 2 L .R .  d., N. S., 141. 

I n  reply to this proposition, however, tlie defendant insists that when 
it9 proposed road actually enters the corporate limits at a point just 
inside thereof, i t  has complird with the law, and, to that  extent, is 
just inside the law. I f  the reasoning of the defendant is sound, in g i r -  
ilig a tcclniical, restricted, and literal construction to tlle words: "con- 
necting the various county seats," then there is no ncces:;ity for running 
these liigl~ways into the corporate limits of the county seats a t  all. The  
in tmt  of the statute, by such reasoning, would be fully complied mith 
by running these great highways so as to corlnect mith a road that  did 
connect with the street system of the town, and therefore a county seat 
could be "connected" even though the highway system did not come 
within one mile or ten miles of its boundaries. I f  it  be conceded that  
this is a conlpliance with tlle letter of the lam, it must also be borne in 
mind that  "the letter killeth, but the spirit giveth life." 

The dcfendaut insists that  it would cost approximately t ~ r o  hundred 
thousand dollars ($200,000) more to build the southern route as shown 
on the map, referred to, tlinn the ~ ~ o r t h e r n  route which it proposes, and, 
th~reforc ,  that, as a puhlic agency, it sllould conserve public money. 
This is untloubtcdly a sound proposition. But if the r o d  law required 
these roads to serve the county seat, in accordance with the legislative 
plan, t l im the question of expense is one for the Legislature and not 
for the courts or the Highway Commission. I n  addition, the argu- 
ment cannot be successfully niaintained that, because it is cheaper to 
dipobey tlic law than to observe i t ,  thereforr. disobediencxe is justifiable. 

I t  is  also urged by the defendant that radical departures have been 
made in other county seats in the State. There is no finding of fact in 
regard to this in tlic record; but, assunling that this has been done, 
prior departures from the law cannot be uscd as a reason for a failure 
to conlply with the mandate of the statute. 

The  final contention of the defendant is that  the coniitruction of the 
road, as proposed by it,  does not disconiiect the town of Newton. 

A11 tlie county scats in the Statc, including the town of Newton, were 
conuccted by a road systenl. The  statute itself, speaking through a map, 
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made the connection in a definite and certain manner. What the 
statute hath joined together the defendant cannot put asunder. 

We conclude that the Road Act itself connected the county seats 
according to the best judgment of the Legislature. h substantial de- 
parture from such connection so made by the sovereign power of the 
State niust, of necessity, constitute a disconnection. 

We hold, therefore, that the spirit of the Road Act conteplplated that 
all county seats in North Carolina should be serred by the highway 
system substantially as designated on the map, and that the road, as 
proposed by the defendant, is not a substantial compliance with the 
true illtent and meaning of the road law. 

The trial judge properly held that "the court cannot direct the loca- 
tion of the road." And while slight deviations might be permissible in 
the interest of the regulation of traffic or other controlling problems of 
engineering, yet the plaintiff is entitled, under the law, to the service 
of the road system, which would logically result from a substantial com- 
pliance with the location as fixed by the Legislature. 

Judgment affirmed. 

STACY, C. J., dissenting: The State Highway Commission is an 
agency of the State, charged with the duty of exercising certain ad- 
ministrative and governmental functions, chiefly those enumerated in 
C. S., 3846(j) .  Latham v. Highway Commission, 191 N .  C., 141;  Road 
Commission v. Highway Commission, 185 S. C., 56;  Carpenter v. 
R .  R., 184 S. C., 400. ,4nd it is a statement of public policy so firmly 
embedded in our law as to amount almost to an axiom to say that when 
a State agency, clothed with administrative and governmental author- 
ity, acts within the law, and deals officially with a matter duly sub- 
mitted for its decision, the courts are not permitted to interfere with 
its judgment or to control its discretion, except in case of oppression or 
manifest abuse, when there is no appeal from its judgment as allowed 
by statute. Cameron v. Highway Commission, 188 N. C., 84;  Peters v.  
Highway Commission, 184 N .  C., 30; Cobb 21. R .  R. ,  172 N. C., 61;  
Edwards v.  Comrs., 170 N. C., 448; Supervisors v.  Comrs., 169 N. C., 
548; Sezcton v. School Committee, 158 N .  C., 186;  Howell v. Howell, 
151 S. C., 575; Board of Education v. Camrs., 150 N. C., 124;  Rosen- 
tha7 2 % .  Goldsboro, 149 N .  C., 128;  Glenn v. Comrs., 139 N. C., 412. 

"Who made us judges over such matters?" Supervisors v. Comrs., 
169 N'. C., 548. 

Speaking to the identical question in Peters v.  Highway Com., 184 
N .  C., 30, the late Chief Justice Clark said: "The courts are not em- 
powered to supervise the action of administrative boards because of a 
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difference of opinioii as to the action taken or contemplated by the 
officials charged with the duties of administration." And in  the same 
case the following was quoted with approval from the opinion of 
HoX.e, J., in  S e z c t o n  v .  Xc1zool C o m m i t t e e ,  158 N .  C., 186: "In numer- 
ous and repeated decisions the principle has been announced and sus- 
tained that  courts may not interfere with discretionary powers con- 
ferred on these local administrative boards for the public welfare unless 
their action is so clearly unreasonable as to amount to an oppressive and 
manifest abuse of discretion (citing authorities). I n  some of the 
opinions, decided intimation is given that  in so f a r  as the courts are 
concerned the action of these administrative boards must stand unless 
so arbitrary and unreasonable as to indicate malicious or wanton dis- 
regard of the rights of persons affected. I t  is undesirable and utterly 
impracticable for the courts to act on any other principle." 

The leading case in our Reports is probably that of B r o d n a x  v. 
Groom,  64 N .  C., 844, decided in  1870. What  was said in  tha t  case is 
especially applicable here, for there, as i n  the instant suit, i t  was sought 
to enjoin commissioners, charged with the duty of deciding the ques- 
tion, from exercising their judgment in  regard to providing means for 
building bridges "where none had been before-not connected with any 
public road," hence, alleged to  be "unnecessary and otherwise extrava- 
gantly expensive." Y e a r s o n ,  C. J., writing the opinion of the Court, 
said:  "So the case before us is within the power of the county commis- 
sioners. How can this Court undertake to control its exercise? Carl 
we say such a bridge does not need repairs;  or that  i n  building a new 
bridge near the site of an  old bridge i t  should be erected as  heretofore, 
11pon posts, so as to be cheap, but warranted to last for some years; or 
that it is better policy to locate it a mile or so above, where the banks 
are good abutments, and to have s tone pillars, at a heavier outlay a t  the 
start, but such as will insure permanence, and be cheaper in the long 
r u n ?  111 short, this Court is not capable of controlling t h e  exercise of 
powcr on the part  of the General Assembly, or of the co~mty  authorities, 
and i t  cannot assume to do so, without-putting itself i r  antagonism as 
well to the General Assembly as to the county authoritizs, and erecting 
a despot ism of five m e n ;  which is opposed to the fundamental principles 
of our government and the usages of all times past. Fo r  the exercise 
of powers conferred by the Constitution the people must rely upon the 
honesty of the members of the General Assembly and of the persons 
elected to fill places of trust i11 the several counties. This Court has no 
power, and is not capable if i t  had the power, of controlling the exercise 
of power conferred by the Constitution upon the legislative department 
of the government or upon the county authorities." 
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This case has been followed and cited with approval i n  Wilson v. 
Charlotte, 74 IT. C., 759; London v. Wilmington, 78 N.  C., 109; Ash- 
craft ?:. Lee, 79 N.  C., 35;  Evans 2%. Comrs., 89 N .  C., 158; Tate v. 
Gr~ensboro, 114 N.  C., 392; Vaughan v. Comrs., 117 N .  C., 434; Her- 
ring 2'. Dixon, 122 N .  C., 422; Stratford v. Greensboro, 124 N .  C., 132; 
Black 1.. Comrs., 129 IT. C., 125; Wadsworth v. Concord, 133 N.  C., 
594; Small v. Edenton, 146 N. C., 527; Peters v. Highway Commission, 
supra, and many others too numerous to be mentioned, probably two 
hundred in  all. See Shepard's Citations and Allen's Reported and 
Cited Cases, 1926. 

Plaintiffs do not allege that  the State Highway Commission has 
abused its discretion in relocating the road from Statesville to Newton, 
but they seek to restrain i ts  action in  the present proceeding solely upon 
the ground that ,  in relocating said road, two county seats have been 
disconnected in violation of chapter 2, Public Laws 1921, which pro- 
vides that the proposed roads, shown upon the map attached to said act, 
may be "changed, altered, added to or discontinued by the State High- 
way Commission: Provided, no roads shall be changed, altered or dis- 
continued so as  to disconnect county seats, principal towns, State or 
national parks or forest reserves, principal State institutions and high- 
way systems of other states." 

I t  is conceded that  the northern route as proposed by the State High- 
way Commission comes in physical contact with the paved-street system 
of Statesville, the county seat of Iredell County, and with the paved- 
street system of Newton, the county seat of Catawba County, and 
reduces, not only the cost of road construction and maintenance, but 
also the distance between the  two places by 1.39 miles over the southern 
route, for which the plaintiffs contend. How, then, can it be said, as a 
matter of law, that  the two county seats will be disconnected by the pro- 
posed change, when in fact they will still be connected by the highway? 
How is i t  practical to connect two county seats or principal towns 
with a highway, except by making physical contact with the street 
systems of the two places? I t  is the declared purpose of the Legislature 
that the various county seats and other principal towns shall be con- 
nected "by the most practical routes," such practical routes to be de- 
termined and established by the State Highway Commission. 

Rut  it is said that  the road as proposed by the State Highway Com- 
mission is not a substantial compliance with the statute which requires 
the various county seats and other principal towns to be connecfed by 
the most practical routes, and that  the  change, as contemplated, will 
have the effect of disconnecting the two county seats i n  violation of the 
proviso above quoted. I f  it  be conceded that  the primary purpose in 
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building the road from Statesville to Newton is to connect these two 
county seats, then the only practical difference between tlle two routes, 
so f a r  as concerils a tralcler going from the courthouse in Statesrille to 
the courthouse in Newton, is that  on the northern route he would ap- 
proach the town of Sewton from the north and drive down maill street 
to the courthouse, whereas on tlle southern route he would approach the 
town of Sewton from the south and drive up main strcet to the court- 
house, aud returning, he would retrace his steps on either route. 

I f  local connections, therefore, a re  to be given primary consideration 
in construing the statute, what local objections can be made to the road 
as proposed by the  State Highway Commission? Thc  objections, i t  
seeins to me, are not based on any failure to make local coimeetions, but 
rather on the ground of t l~rough travel; and i t  should be remembered 
that the statute provides for a Sta te  system of dependable roads as well 
as for local cormections, 

Ho~verer,  going from courthouse to courthouse is admittedly not tlle 
test of connecting two county seats in building the State system of high- 
ways. , h d  it is correctly said in  the majority opinion that the 
commissiol~ may make chaiiges so as to avoid traffic congestion ill the 
~ a r i o u s  couuty seats, principal towns, etc., from which it would seem 
to follo~v, as a necessary corollary, that  the exact location of the dif- 
ferent roads, goiug to make u p  the State system, is  a matter which rests, 
and mas intended by the Legislature to be lodged, i n  the sound discretion 
of the State Highway Commission, limited only by the terms of the 
proviso ahore set out. This  is the mcaning of the statute as I under- 
staud it. 

Lincoh~ton, the county seat of Lincoln County, is southwest of xew- 
ton, while Hickory, one of the principal towns of Catawba County, is 
northnest of Newton, and Statesville is northeast of Kewton. All of 
theso placcs must be connected ~ 5 i t h  the State highma<v system. The 
S t a t e s  ilk-Newton-Lincolnton road, as proposed by the State ITighway 
Commission, passes directly through the town of Semton. But if tlle 
plaintiffs' ~ i c v  iis to prw ail, this road will touch only the southern par t  
of the tolr.11 of Xewton, as tlle proposed Statesville->Sewton-IIickory 
road touchrs oidy the n o r t l ~ w n  part  of the town of Newton. At present 
the main l i w  of trarel  is over the Statesville-Kewton-Hivkory road, hut, 
if in tmle this should shift to the Statesville-Newton-Lincolrltoll road, 
what would the11 be the attitude of Newton towards the ,3outhern route? 
The plaintiffs are now interested in having the principal line of trarel  
pass orer tlle main street of Newton and in front of the courthouse, but 
a fcn- p a r s  from now, in  all probability, Newton, like many other 
placcs in Sort11 Carolina, will be c o ~ ~ f r o n t e d  with the problem of traffic 
congestion. T h ~ n  w l ~ a t ?  Shall not the commission look to the fu ture?  
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Likewise, the Lincolnton-Newton-Hickory road runs through the 
heart of Xewton. Hence, in no sense can it be said, as a matter of law, 
that Sewton is not connected with the Statesville-Newton-Hickory road, 
or the Lincolnton-h'ewton-Hickorv road: the two roads meet within the 
corporate limits of the town of Newton. Nor can it be held, in my 
opinion, as a legal conclusion, that Newton and Statesville will be 
disconnected by the proposed change. 

The conlmission was fully warranted in believing, and the Attorney- 
General in so advising, that the location of the road as proposed was a 
sufficient compliance with the law as declared by this Court in the 
recent cases of Cameron v. H i g h w a y  Commission, 188 N .  C., 84, and 
Road C'ommission v. H i g h w a y  Commission, 185 N .  C., 56. I n  both of 
these cases, substantial departures from the roads designated on the 
map attached to the act of 1921, were sanctioned and approved, because 
such "proposed roads" were only tentative, and the State Highway 
Commission was expressly authorized to "change, alter, add to, or 
discontinue" any of the proposed roads shown upon the legislative map, 
subject only to the limitation contained in the proviso above set out. 

But it is now said, "the spirit of the Road Act contemplated that all 
county seats in North Carolina should be served by the highway system 
substantially as designated on the map." I f  the Court means by this to 
overrule, or to modify, what was said in Cameron v. H i g h w a y  Commis-  
sion, supra, and Road Commission 2). H i g h u ~ a y  Commission, supra, I 
think it should specifically call attention to the fact, so that the State 
Highway Commission and its legal advisers may know how to proceed 
in the future. I f  all the roads going to make up the State highway 
system h a ~ e  been located in advance by legislative fiat, "substantially 
as designated on the map," and such is the Court's interpretation of the 
statute, the authorities, or those charged with the building of the roads, 
ought to know it so that the highway engineers may understand the 
limitations within which they must work. 

I f  all the county seats in the State are to be served by the highway 
system substantially as designated on the map, then the authority of 
the State Highway Commission to "change, alter, add to, or discon- 
tinue" any of the proposed roads shown upon said map, must be under- 
stood as limited by a double, rather than a single, proviso, as follows: 
Provided, 110 roads shall be changed, altered or discontinued so as to 
tlisconnect county seats, principal towns, etc. Provided further, that all 
county seats shall be served by the highway system substantially as 
designated on the map. 

I cannot think the Legislature intended to locate all the roads going - - 
to make up a great State system, or even those connecting the county 
seats, by the simple derice of drawing lines upon a map. This would 



Ih' THE S U P R E M E  COURT. 

be a species of legislative er~gineering utterly a t  variance with every 
consideration of wisdom and economy in the constructim and building 
of highways. The  different roads were designated on the map wholly 
without regard to the topography of the country. Straight lines were 
drawn across rivers, swamps and mountains as they appear on the map, 
with no regard for exact location, and surely the Legislature did not 
intend for the roads to follow these lines, not even sukstantially so, if 
other routes connecting the various county seats, principal towns, ctc., 
were more practical. Section 7 of the act contains express provision to 
the contrary. 

I n  the instant case, the northern route is shorter and more economical 
than the southern route. They both connect Statesrille with Newton, 
and vice uersa. Tested by the standard of substantial compliance with 
the map, I am unable to see wherein the Legislature has forbidden the 
selection of the route as proposed by the State Highway Commission. 

I t  is conceded that, from the standpoint of through travel, the posi- 
tion of the  plaintiffs in f a ro r  of the southern route is not without its 
strength of appeal, if Newton is entitled to have such travel routed over 
its principal street. But  the reasons advanced by the plaintiffs were 
not deemed convincing or compelling in the forum chargtxd with the duty 
of deciding the matter. Nor  was i t  thought that  all consideration for 
through travel should be sacrificed to local advantage, if such it be. 

These arguments arc  nleritioned only to  show that  the question pre- 
scnted is one to be determined, primarily and in  the 5rst instance a t  
least, by the State Highway Commission in the exercise of a sound, but 
not arbitrary, judgment. Indeed, the determination of such matters is  
a part of the duties and responsibilities imposed upon it by the statute 
under which it was created. Cameron 21. Highway Commission, 188 
N .  C., 84. 

Let it be observed that this is not an  appeal from a decision of the 
State Highway Commission, as authorized by C. S., 31346(p), nor are 
we passing in review on the wisdom or impolicy of tEe action of the 
Commission in  relocating the road in  question. Either route might have 
been selected, without objection, so f a r  as the law is concerned. Our 
duty, in a proceeding like the present, begins only where the authority 
of the Commission ends. The  question before us is  not whether we agree 
with its decision, but is it  lawful? W e  are passing upon the legality of 
its act, and nothing else. 

I think the plaintiffs have failed to make out a sase calling for 
judicial interference or injunctive relief, and, for the reasons given, I 
must dissent from the decision of the majority. 

-\DAMS, J., concurs in dissenting opinion. 
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PEOPLES NATIOSAL BAN< OF WINSTON-SALEM, N. C., v. SOUTHERN 
STATES FIKANCE COMPANY AND J. H. MACKIE. 

(Filed 9 June, 1926.) 

1. Banks and Banking-Officers-Ultra Vires Acts. 
A bank existing under the State or Federal law is only authorized to 

conduct its business under the limitations therein imposed, and the 
acts of its officials beyond these limits are ultra wires. 

2. Same-Liability. 
A bank is not liable for the ultra uires fraudulent acts of its officials 

in furnishing information to its customer as to the financial standing of 
those local to the place in which the bank conducted its business. 

3. Same-Evidence. 
Evidence is insufficient to make a bank liable for the ultra cires acts 

of its officers who receive compensation for the information as to the 
financial responsibility of persons within the locality in which the bank 
conducts its business. 

4. Same-Presumptions. 
Those dealing with a bank are conclusively presumed to know that the 

itlfra %ires acts of its officials will not be binding on it. 
5. Sam-Burden of Proof. 

A bank is not liable for the ultra wires acts of its officials beyond the 
benefit it  has actually received thereby, the burden of proof being on 
the plaintiff. 

CLARKSON, J., dissenting. 

APPEAL by plaintiff from Schenck, J., at  May Term, 1925, of FOR- 
SPTH. New trial. 

On 26 February, 1924, J. H. Mackie, of Yadkin County, North Caro- 
lina, executed his note, due six months after date, payable to Southern 
States Finance Company, of Charlotte, N. C., or order, for $16,500, ne- 
gotiable and payable at the Peoples National Bank of Winston-Salem, 
N. C. This note, together with a subscription for 1,650 shares of stock 
of the Southern States Finance Company, was delivered by J. H. Mackie 
to S. F. Penry,  who had, as agent for the Finance Company, solicited 
the said subscription. The  consideration for the note was the purchase 
price of the stock. I t  was agreed between Mackie and Penry  that  if 
the subscription and note were not accepted by Southern States Finance 
Company, and if the certificates were not issued, the note should be 
returned to Mackie. Thereafter, Penry  submitted the subscription and 
the note to Southern States Finance Company a t  Charlotte. 

The  Southern States Finance Company communicated by telephone 
with Col. W. A. Blair, vice-president of the Peoples Bank of Winston- 
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Salem, N. C., in order to secure information up011 which to determine 
whether or not it would accept said note, and issue the certificates for 
the stock to J. H. Mackie. After several phone cor~versations with 
Colonel Blair, relative to Mackie and the note, then in its possession, 
Southern States Finance Company endorsed the note, and sent it by 
Penry to plaintiff at Winston-Salem. Plaintiff issued certificates of 
deposit, aggregating $16,500, payable to Southern States Finance Com- 
pany, and delivered same to Penry. Penry thereupon delivered the 
note, with the endorsement of Southern States Finance Company, to 
plaintiff. Penry then took the certificates of deposit to Charlotte and 
delivered same to Southern States Finance Company. The Finance 
Company thereupon issued certificates of stock, in  accclrdance with his 
subscription, to J. H. Mackie. These certificates of stock were delivered 
by Penry to Mackie, at his home in Yadkin County. The certificates 
of deposit have been paid by plaintiff. 

This is an action by plaintiff, as holder of the note, to recover ot 
J. H. Mackie, as maker, and of defendant, Southern States Finance 
Company, as endorser, the sum of $16,500 and accrued interest. No 
answer was filed by defendant, J. H. Mackie. 

Southern States Finance Companx, in defense of plaintiff's action 
upon said note, says: 

1. "That on and for some time prior to 26 February, 1924, plaintiff, 
Peoples National Bank of Winston-Salem, N. C., was the regular de- 
pository of this defendant in which defendant kept on deposit a con- 
siderable portion of its funds, and the vice-president o f  plaintiff, who 
has active charge of its affairs, was a member of the advisory board of 
this defendant, as representative of the plaintiff bank, a.nd according to 
the course of business of this defendant, it submitted to the plaintiff 
bank and to its said vice-president all paper which it took in the 
regular course of business from the vicinity in  which plaintiff bank did 
business, and this defendant was accustomed to rely and did rely, upon 
the information given it by the plaintiff bank and its said vice-presi- 
dent with regard to the financial standing and responsibility of persons 
in the neighborhood of plaintiff bank from which this defendant pur- 
chased all papers and securities, and for the service and information 
rendered by the plaintiff and its said vice-president, the plaintiff was 
duly compensated by this defendant, and this defendant had a right to 
rely upon information received by it from the plaintiff." 

2. "That the plaintiff, well knowing the confidence ~qeposed in it by 
this defendant, abused the confidence of this defendant in the matter of 
the endorsement hereinbefore described, and as this defendant is in- 
formed and believes, conspired and agreed with certain persons against 
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whom it held insolvent papers to obtain security for a certain unsecured 
indebtedness a t  the expense of this defendant, and with intent to cheat 
and defraud this defendant, made false and fraudulent representations 
to this defendani, and obtained from defendant the endorsement to the 
note of J. H. Mackie, as hereinafter more fully set forth." 

3. "That prior to the said 26 February, 1924, the plaintiff held worth- 
less and unsecured paper made or endorsed by Webb S.  Alexander, J. H. 
Mackie, F. W. IIanes and others, aggregating approximately $16,500; 
that plaintiff being desirous of obtaining some security for the said 
worthless indebtc.dness, entered into an  agreement with the said dlex- 
ander and others, as defendant is advised and believes, by the terms of 
which the said Alexander and others were to sell to the said Nackie 
$16,500 of stock in the Southern Finance Company, which was to be 
placed by Mackie as collateral to a note of the said Hanes, which was 
to be given in lieu of the aforesaid worthless paper;  that  the plaintiff 
was to induce this defendant to issue the said stock for the worthless 
note of Mackie by representing to  this defendant that  the said Mackie 
was solvent and that  his said note was good, and was to obtain the en- 
dorsement of this defendant on said note by said representation, and by 
offering to discount same for defendant." 

4. "That i n  pursuance of the aforesairl fraudulent scheme and con- 
spiracy, the said Webb S.  Alexander and certain of his associates did 
obtain the $16,500 note sued on in this ac t im  from the said J. H. 
Mackie, and thereupon prcsmted same, together with a stoc.li subscrip- 
tion for $16,500 stock, to this defendant; tha t  before this defendant 
would accept said note, it  made inquiry of the plaintiff as to the sol- 
vmcp and respor~sibility of the said J. H. Mackie and was assured by 
plaintiff that  the said J. H. Mackie was solvent and responsible and 
that this defendant would be safe in  taking said note in payment of his 
stock subscription, and agreed that  if this defendant would take said 
note, plaintiff would purchase same from the defendant upon its endorse- 
ment;  and that  relying upon the said representations made to this de- 
fendant by the plaintiff, as aforesaid, this defendant issued i ts  stock to 
the said J .  H. Mackie in the sum of $16,500 and endorsed the note sued 
on to plaintiff; that  this defendant thereupon delivered the said stock 
and the said note to one S. F. Penry,  who was acting in concert with the 
plaintiff and the said Webb S. Alexander, to the end that  the said note 
might be delivered to the plaintiff and that  the stock might be pledged 
as security to the said note, defendant assuming and believing that  the 
said stock would be placed with plaintiff as security for the  note given 
for the purchase price of said stock, but this defendant has recently 
learned that  the plaintiff did not place the said stock as security to the 
said note given for its purchase price, as aforesaid, but allowed same to 
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be placed as security for a note of one F. W. Hanes, which note was 
given to take u p  the aforesaid worthless paper given by Mackie, Hanes, 
Webb S. Alexander and others, as aforesaid, and that  plaintiff there- 
upon held the said $16,500 note signed by defendant Mackie without 
any security whatever for the payment of same, except the endorsement 
of this defendant obtained in the fraudulent manner aforesaid." 

5 .  "That a t  the time plaintiff obtained from this defendant its en- 
dorsement on the said promissory note, the said J. H. Mackie was not 
solvent or responsible, and his credit was not good for $16,500, but, on 
tlie contrary, he was involved in debt and insolvent, and his note was 
worthless, as the plaintiff then and there well knew; that  the plaintiff 
mado the aforesaid false representations as to the solvency and respon- 
sibility of the said J. H. Mackie for the purpose of deceiving and de- 
frauding this defendant, and by means thereof did deceive and defraud 
and obtained from this defendant the issuance of s a i j  stock and eu- 
dorsement aforesaid, all to the great damage of this defendant and in 
breach of the trust and corifidence reposed by this defendant i n  the 
plaintiff ." 

6. "That in the manner and way aforesaid the plaintiff obtained from 
the defendant its endorsement on the worthless note of Jr. H. Mackie for 
the sum of $16,500, and also obtained $16,500 of the :stock of this de- 
fendant as collateral security to the aforesaid worthless loans which i t  
held and for which the practically worthless note of F. W. Hanes, 
secured by the aforesaid stock, was exchanged as afor13said; that after 
obtaining the said stock of the said Mackie, as this defendant is in- 
formed and believes, plaintiff proceeded to allow tlie said Webb S.  Ales- 
ander to sell said stock or a large portion thereof, and applied the pro- 
ceeds on tlie said note of H a r m  given for said worthless indebtedness." 

7. "That it \ \as understood and agreed at the time the said stock was 
isqued to J. H. Mackie, that  same should be pledged as collateral to the 
note of the said J. H, Mackie purchased 1)y the pIaintiff as aforesaid, 
and this defendant is informed and believes that the said J. H. Nackie 
did put up  said stock as collateral to said note and this defendant avers 
that this plaintiff, by relincluishirig its rights against said stock as 

security to this note, has discharged this defendant from liability on its 
endorsement." 

Plaintiff, in its reply to the answer, d t~l ied  the allegations set out 
therein and "avers upon information and belief that  there was some 
arrangement by wliich Col. W. A. Blair, who was rice-president of 
plaintiff, would answer, nhcn requested, inquiries about notes and ~ n o r t -  
g a g c m ~ "  automobiles ~vhich might be purchased by the Southern States 
Finance Company from rnakcrs residing ill thc city of Winston-Salem 



N. C.1 S P R I N G  TERM, 1926. 7 3 

only as  to the reputation and general standing of the persons inquired 
about, for which he was to receive a small amount i n  comparison for his 
services, when the particular note was paid off to or canceled by the 
Southern States Finance Company; that  this plaintiff had nothing to 
do with the private arrangement between Col. W. A. Blair  and the 
Southern States Finance Company, and if any consideration was prom- 
ised or paid for such information as was given by Col. W. A. Blair, this 
plaintiff received no part  thereof." 

The issues submitted to the jury, with answers thereto, are as fol- 
lows : 

'(1. Was the endorsement of the defendant, the Southern States 
Finance Company, upon the note described in  the complaint, procured 
by mcans of false and fraudulent representations of the plaintiff, the 
Peoples National Bank, through its officers or  agents, with intent to 
cheat and defraud this defendant, as alleged in the answer? Answer: 
lres. 

" 2 .  Was the endorsement of the defendant, the Southern States 
Finance Company, upon the note described in  the complaint, procured 
by means of conspiracy to defraud the said defendant, made and en- 
tered into by the plaintiff, the Peoples National Bank, through its 
officers or agents with Webb S. Alexander and others, as alleged in  the 
answer ? Answer : S o .  

"3. Did the plaintiff, the Peoples National Bank, through its officers 
or agents, agree with the defendant, the Southern States Finance Com- 
pany, through its officers or agents, that  the stock issued by the defend- 
ant  to J. H. Mackie should be pledged as collateral to the note described 
in the complaint; and, i n  violation of such agreement, fai l  to hold said 
stock as such collateral, as alleged in the answer? Answer: Yes. 

"4. What amount, if any, is the plaintiff, the Peoples National Bank, 
entitled to recover of the defendant, the Southern States Finance Com- 
pany ? Answer : Sothing." 

Upon the verdict judgment was rendered that  plaintiff recover noth- 
ing, in this action, of defendant, Southern States Finance Company, 
a d  that  said company go without day and recover of plaintiff its costs. 
From this judgment plaintiff appealed to the Supreme Court, assigning 
errors based upon its exceptions as set out in the case on appeal. 

Swinlz, Clement & Ilutchins and Iiolton & Holton for plaintiff. 
Parrish & Deal, T .  L. Kirkpatrick and H .  L. Taylor for defendant. 

C o r s o ~ ,  J. Defendant admitted, in its answer, the execution by 
J. H. Mackie, and the endorsement by the Southern States Finance 
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Company, of the note set out in the complaint. This note contains the 
following provision : "Each drawer, endorser, or surety hereby severally 
waives presentment for payment, notice of protest, or of nonpayment by 
principal, and hereby agrees to any extension of time given to them or 
either of them." The note bears the following endor5;ement: "Pay to 
tho order of Peoples Bank at Winston-Salem, N. C., Southern States 
Finance Company. J. R. Cherry, Treas." I t  is admitted that the 
principal has not paid the note; defendant, Southern States Finance 
Company, by reason of its endorsement, is liable to plaintiff on the 
note, unless the defense set up in its answer relieves it of such liability. 
By its endorsement and waiver it engaged that upon dishonor by failure 
of the principal to pay the note when due, it would pay the same. C. S., 
3047. The burden of establishing, by evidence, the facts relied upon in 
said defense is upon the Southern States Finance Company. 

J. R. Cherry, witness for defendant, testified: "I am secretary and 
treasurer of the Southern States Finance Company. I had a conver- 
sation with Colonel Blair over the phone prior to 6 March, 1924, before 
writing a letter to him of that date. I called the I'eoples Bank of 
Winston-Salem and asked for Colonel Blair. I told Colonel Blair that 
Nr .  Penry had called on us in behalf of a party living in the vicinity 
of Winston-Salem who wanted some of our stock; that we knew noth- 
ing of this party and wanted him to get a line on the party for us. I 
told Colonel Blair that the man in question mas J. H. Mackie, of Pad- 
kin. He  said he knew Mr. Mackie; he had not been in close touch with 
him for some time, but he knew of two lawyers in  Winston-Salem who 
had recently done some work for him. H e  was sure he could get a good 
report from them. Colonel Blair said that these two hwyers were Mr. 
Hall and Mr. Holton. H e  said he would get a report and call us later. 
At the expiration of about an hour and a half Colonel Blair called back 
and said he had been out to see Mr. Hall and Mr. Holton; that they 
both said that Mr. Mackie was possessed of considerable property, was 
a man of good standing, of good reputation; that he l ~ d  the reputation 
of meeting his contracts as made. 

"We did not handle the proposition at  that time. Later in the after- 
noon we called Colonel Blair again, and told him that there was another 
phase of the transaction we hadn't got straight; that n e understood his 
bank was going to purchase this note. He said, 'Well, I will have to 
look further into that phase of it.' H e  called us back later, and said he 
would purchase the note. We endorsed the note and sent it to Winston- 
Salem by Mr. Penry. That was on Monday, 3 JIarc11, 1924. On said 
day I wrote a letter addressed to 'Col. W. A. Blair, vice-president. Peo- 
ples Sational Bank, Kinston-Salem, K. C.,' as fol low:  
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" 'Today we have endorsed a note to J. H.  Mackie, of Yadkinrille, 
i11 the sum of $16,500 to the order of your bank, which was given to us 
for a like amount of common stock in this company. The purpose of 
this letter is to insure this company against any possible miscarriage of 
certificates of deposit on your bank in lieu of said note and which we 
would thank you to issue to us as follows: Seven certificates for $2,000 
each, and the balance of $2,500 in one certificate. 

" 'The party making this purchase is undoubtedly a responsible one, 
but in view of his residence being somewhat removed from the place of 
our location, we thought it best to take this means of apprising you of 
the transaction and it1 making the request that you send the certificates 
for this note when presented, and which we understand will be done 
through Mr. Penry.' 

"On 6 March, 1924, we received letter from Colonel Blair, of that 
date, acknowledging receipt of my letter. On said date I wrote Colonel 
Blair, vice-president, Peoples Xational Bank, as follows: 

" 'Since hearing from you over the long-distance telephone today we 
had a call from Mr. Penry bringing in the certificates of your bank for 
$16,500 in lieu of the note for the same amount made by J. H. Mackie. 

" 'In view of the fact that your bank has issued the certificates and 
because of the favorable information you have received about Mr. 
Xackie's responsibility, we have concluded that you were satisfied in the 
matter and accordingly we have issued the stock to Mr. Mackie. We 
will thank you to confirm our understanding from you that you regard 
the paper as being all right.' 

"The Peoples National Bank was a member of our Advisory Bank, 
and Colonel Blair of the bank was the officer in the bank who was to 
furnish us information. The advisory board contract mas in writing. 
The Peoples Xational Bank was our depository in Winston-Salem. We 
carried funds on deposit, and the bank made installment collections as 
they became due. 

"There was no conversation between me and Colonel Blair as to what 
was to be done with the certificates of stock issued to Mr. Mackie. I 
told Colonel Blair that the stock was to be held by his bank behind the 
Mackie note until the note was paid. I mean by 'behind the Mackie 
note,' in a measure collateral. I suppose you would say as a collateral 
note. I t  was to be held as security to the note; the note, however, was 
not a collateral note. I gave the certificates issued to Mackie to Penry 
to take to the bank." 

There was evidence offered by defendant tending to show that in Feb- 
ruary, 1924, J. H. Mackie, F. W. Hanes, Webb S. Alexander and others 
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who had been associated with them in business transactions, were in- 
debted to plaintiff as makers or endorsers on various notes aggregating 
$15,590.56, held by plaintiff. That these notes were due and that plain- 
tiff had brought suit in the Superior Court of Forsyth County to 
recover the amounts due on said note. All of these no1;es were paid on 
10 March, 1924, from the proceeds of a note for $16,500 dated 29 Feb- 
ruary, 1924, executed by F. W. Hanes and payable to plaintiff. This 
note was secured by the certificates of stock issued by defendant to J. H.  
Mackie. These certificates were delivered by Mackie to Hanes, who 
attached same to his note and then delivered his note with said certifi- 
cates attached thereto, to Alexander. Alexander delivered the note and 
certificates to Colonel Blair, vice-president of plaintiff, who accepted 
the same in payment of the notes of Mackie, Hanes, Alexander and 
others held by plaintiff. A payment has been made on the Hanes note 
from the proceeds of the sale of the certificates deposited as collateral 
thereto. 

There was also evidence offered by defendants tending to show that in 
February, 1924, and for some time prior thereto, J. H. Mackie was 
insolvent; that many judgments aggregating a large surn had been dock- 
eted against him in Yadkin County; that executions on some of these 
judgments had been issued and returned unsatisfied; that he was a man 
of good character and reputation; that he was in possession of consid- 
erable real estate of large value, the title to which was in his wife and 
children. H e  was at  one time treasurer of Yadkin County. Both 
Messrs. Holton and Hall, as witnesses for defendant, testified that in 
February, 1924, Colonel Blair saw them on the streets of Winston- 
Salem, and asked each of them as to the general character of J. H. 
Mackie; that each told Colonel Blair that Mackie was regarded as a 
man of good character; that neither of them told Colonel Blair that 
Mackie was solvent. 

There was also evidence that the certificates of stock issued to J. H. 
hfackie by the Southern States Finance Company were delivered to 
Mackie at his home i11 Yadkin County by S. F. Penry, together with a 
letter dated 6 March, 1924, signed by the president of' defendant com- 
pany and containing the following paragraph : 

"We are pleased to extend to you a hearty welcorrle as a stockholder 
in this corporation, having just received your subscription for $16,500 
worth of our commoil stock, which we are sending to you with this 
letter." 

There was much additional evidence relied upon by defendant to 
sustain its contentions. Plaintiff offered evidence tending to contradict 
witnesses for defendant in many respects and to rebut inferences which 
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defendant contends that  the jury might draw from all the evidence. W e  
do not deem i t  necessary for a decision in  this  case to  set out this 
evidence. 

Plaintiff assigns as error the refusal of the court to allow its motions, 
made first a t  the conclusion of defendant's evidence, and upon being 
then overruled, renewed a t  the conclusion of all the evidence, for judg- 
ment as of nonsuit upon defendant's defense to its action on the note, 
set out i n  the complaint, and for judgment, upon the admissions in the 
pleadings, that plaintiff recover of defendant in accordance with its 
prayer. 

The  gist of the defense, relied upon by defendant, and submitted to 
the jury upon the first and second issues, is  the allegation that  plaintiff, 
in violation of the confidence which it knew defendant had in  plaintiff, 
by reason of their relations, and with intent to cheat and defraud de- 
fendant, made false and fraudulent representations to defendant, as to 
the solvency and financial condition of J. H. Mackie, and thereby 
caused defendant to issue certificates for its common stock worth $16,500, 
and to accept in payment therefor the note of J. H. Mackie for that sum. 

Plaintiff is a corporation, organized and doing business under the 
r a t i o n a l  Bank Act;  it  has only such power as is conferred by that  act. 
I t  has, pursuant to said act, power ('ti exercise by its board of directors 
or duly authorized officers or agents, subject to law, all such incidental 
powers as shall be necessary to carry on the business of banking; by dis- 
counting and negotiating promissory notes, drafts, bills of exchange and 
other evidences of debt; by receiving deposits; by buying and selling 
exchange, coin and bullion; by loaning money on personal security, and 
by obtaining, issuing and circulating notes according to the provisions 
of this title." National banks have no powers beyond those expressly 
granted or those fair ly incidental thereto. Westervelt v. Mohrensticher, 
34 L. R. A. (N. S.), 477; 76 Fed., 118; Myers v. Exchange flational 
Bank,  L. R. h., 1918k~ 67, 96 Wash., 244, 164 Fac., 95;  Commercial 
Bank and Trust  Co. v. Citizens Trust  & G. Co., 45 L. R. A. (N. S.) ,  
950, 153 Ky., 566, 156 S. W., 160; Commercial Sational Bank v. Price, 
82  Fed., 802. A national bank has no power to engage in the business 
of furnishing to depositors or to others gratuitously or for compensation, 
direct or indirect, information as to the solvency, or condition or repu- 
tation, financial or otherwise, of persons, firms or corporations. An 
agreement to furnish such information is ultra vires; one, with whom 
a national bank may have entered into such an  agreement, is presumed, 
conclusively, to know that he acquires no rights thereby, which may be 
enforced against the bank. Every one dealing with a national bank 
does so with notice of, and subject to, the powers conferred, and the 
limitations imposed by the law of its creation. Flannagan v. Cali- 
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fornia Yat ional  Bank,  23 L. R.  A, 836, 56 Fed., 959. A corporation, 
organized and engaged in the banking business, whc>ther under the 
National Bank Act or under the laws of the State, can assume no lia- 
bility, without acquiring assets to offset the same. T h e  interests not 
only of depositors and stockholders, but also of the public, can be safe- 
guarded only by a rigid and consistent enforcement (of this salutary 
rule. I t  has been held by this Court, both upon principle and upon 
uniform authority to that  effect, that  a banking corporation cannot lend 
its credit to another by becoming surety, endorser or gu,irantor for him. 
Quarries Co. v. Bank,  190 N.  C., 277. A national bank cannot lend its 
credit to another by becoming surety, endorser, or guarantor for him. 
Xerchanfs Bank v. Baird, 17 L. R.  A. (3. S.), 526, 160 Fed., 642. I t  
may, however, guarantee the payment of commercial paper as inci- 
dental to its power to buy and sell the same>. Thomas 9. City ATational 
Bank,  24 L. R .  A, 263, 40 Neb., 501, 58 N. W., 943. I t  will be held 
liable 011 an endorsement or  guaranty, to the extent, a t  least, of the con- 
sideration, if any, which it has received. Appleton v. Citizens C ~ n t r a l  
Sa f iona l  Rank,  32 L. R.  A. (N. S.) ,  543, 190 N.  Y.. 417, 83 N. E., 
470; Trust  Co. v. Tmsf Co., 188 N .  C., 766, 125 S. E., 536, 37 A. L. R., 
1368. There is evidence in this record that the People:; National Bank 
of Winston-Salem was a member of the advisory board of defendant, 
Southern States Finance Company. There is  no evdence, however, 
tending to show \\hat obligations plaintiff undertook t 3  assume by the 
contract establishing that relation. The  contract is i n  writ ing;  i t  was 
not offered in evidence. There is evidence that  defendant was a de- 
positor of plaintiff; no obligation, however, arose from this relation on 
tho part of plaintiff to furnish information to defendant as to the sol- 
vency or financial condition of Mackie. There was no relation between 
plaintiff bank and defendant which imposed upon the plaintiff any duty 
to answer inquiries about J. H. Mackie. 

There is  evidence that  Colonel Blair, who was vice-president of plain- 
tiff bank, had been accustomed to answer inquiries made by defendant 
rclativc to persons residing in Winston-Salem, or its v~cini ty ,  in whose 
notes or other obligations defendant was interested as a prospective pur- 
chaser. Some arrangement had been madt. by dpfendant with Colonel 
Blair for this service. There is no evidence, however, that  Colonel Blair, 
in rendering this service to defendant, was acting or urtdertaking to act 
for plaintiff. Plaintiff had no interest in these persons, or in the notes 
which dtfendant proposed to purchase. Colonel Blair  was not serving or 
undertaking to serve the bank, i n  answering defendant's inquiries. 
Therc is no evidence that at the time of the inquiry by defendant rela- 
tive to Jlackie, plaintiff had any intrrest ill the note which Mackie had 
cxccuted, payable to the order of defendant. 111 answeri~lg the inquiry 
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relative to Mackie, Colonel Blair was serving defendant and not the 
plaintiff. I t  was held in  Taylor v. Commercial Bank,  62  L. R. A,, 783, 
174 N. T., 181, that  a bank cashier is not acting within the scope of his 
authority in giving information as to the value of notes executed by 
customers of the bank so as to render i t  liable in case the statements 
prove to be untrue. See Bank v. Smith, 77 Fed., 129. 

The  distinction between the acts of Colonel Blair  when actinn for de- 
0 

fendant and when acting for plaintiff, is made clear by the testimony 
of Mr. Cherry, secretary and treasurer of defendant. When asked to " .  
secure information as to Mackie, Colonel Blair proceeded to act a t  
once. When asked if the bank would purchase the note, he replied: 
"Well, I will have to look further into that  phase of the matter." There 
is evidence that  before giving a reply to the latter inquiry, he submitted 
the matter to the finance committee of the plaintiff, and replied only 
after the committee had authorized the purchase of the note. 

We must therefore hold that  upon all the evidence appearing in this 
record, plaintiff cannot be held liable for any loss or  damage which de- 
fendant may have sustained by reason of the falsity of any representa- 
tion which Colonel Blair mav have made with reswect to J. H. Mackie 
or bv reason of his failure to disclose to defendant any facts within his 
knowledge with respect to Mackie. Defendant having failed to sustain 
its allegation in this respect, must fail i n  its defense involved in the 
first and second issues. 

There is no evidence to sustain an  affirnlative answer to the third 
issue, which involves the allegation that  plaintiff agreed to hold the 
certificates of stock issued to Mackie as collateral security for his note, 
transferred by the endorsement of defendant to plaintiff. These certifi- 
cates were delivered to J. H. Mackie, and not to the plaintiff, by S. F. 
Penry, agent of defendant. The note was not in the form of a col- 
lateral note; the certificates were not delivered to plaintiff by defendant, 
and defendant's letter to J .  H. Nackie, signed by its president, is evidence 
contradicting the contention of defendant with respect to the third issue. 

There was error i n  the refusal of the court to allow plaintiff's de- 
murrer to defendant's evidence offered to sustain its defense and sub- 
mitted to the jury on the first, second and third issues. Upon all the 
evidence, the court should have directed a verdict in favor of plaintiff 
on all the issues. Lester v. Hanoard, I73  N. C., 83. There must there- 
fore be a 

S e w  trial. 

CLARI\-SON, J., dissenting. 
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STATE v. MELVIN RIESSEH. 

(Filed 9 June, 1926.) 

1. Hon1icide-3lurder-Evidence-\1.'itnr~~e~-Physi~ian~Exprts. 
Where the evidence is conflicting as to whether the defendant killed 

his wife on a dark night, in a storm, upon the rnouut;~ins, with a. blunt 
instrument, or whether the numerous w o u ~ ~ i l s  on her person and limbs 
taken collectively, were sufficient to cause death in the then physical 
or drunken condition of the deceased, arid were caused by her slipping 
and fnlling upon a rock or other sltbstarlce in the dark, relied upon by 
the defendant, it is competent on the defenda~~t ' \  aplwal and wider his 
exception for a physician, qualified as  an expert, to teslify a s  to whether 
t l ~ e  number of wounds under the circumstances could cause death, arid 
whether a blunt instrument had been used in s t r ik~ng  the deceasd,  
under competeut evidence as  to the nature and characlrr of the \vounds 
found upon the body. 

2. .5ppeal and Error-Instructicms-Contentionbjections and Exrrp- 
tions. 

Exceptions to the statement of the coutention of the parties hy the 
judge in his instructions to the jury, cnnnot be sn!stai~ied \vhen not 
promptly taken, or after the verdict. 

3. Same--Harmless Error. 
Upon the trial of n homicide, \vhen a verdict of manslaughter has 

beell rendered, a charge upon the law of' murder in the second degree 
becomes immaterial. 

4. Appeal ancl En~) l c Ins truc t ionHrimina l  Law. 
Iiistructioils on a trial for homicide will riot be held for error if taken 

in its related parts it  correctly informs the jury of the law :ipl)licable 
to the evidence. 

5. Appeal and Enwr-Instrmctio~Evideno~Objecti~~s ancl Exrep- 
tions. 

Thr failure of the trial judge to recapitulate the ev~dence will not be 
lieltl for reversible error in the ahhence of a reque.;t from the al11)ellant 
that he do so. 

APPEAL by defendant f r o m  Oglesby,  J., a t  F e b r u a r y  Term,  1026, of 
HAY WOOD. 

T h e  necessary facts  a n d  assignments of error  will be considered i n  

the opinion. 

A4tforney,General B r u m m i f t  a n d  d s s i s f a n f  - A t f o r ~ l t ~ y - G e ) ~ e ~ . a l  S a s h  
for t h e  S ta te .  

M o r g a n  cP. Tl'ard and d l l r y  cP. A l l e y  for de fendan t .  

CLSRKSOS, J. O n  Core  Creek Mountain,  in Haymood County, N. C., 
there l i red,  f a r  u p  t h ~  mountain,  a hard-working man,  t h e  defendant, 
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and his wife, Lillie Messer. They had been married over a third of a 
century and had born to them nine children, seven living. He  was 54 
years old and she about the same age. The evidence tended to show that 
they got along very well together. H e  was kind to her and provided well 
for her. On Sunday, 17 January, 1926, about midday, defendant went 
to visit his son, Albert, about one-fourth to one-half mile away. H e  
and his wife had been drinking. She came over shortly afterwards. At 
nearly dark they started back home in a pouring rain. I t  was a dark 
and stormy night. 

Reuben Rathbone testified: "When they started off about dark she 
was in a staggering condition, walking tottering like. I had observed 
that she had been drinking whiskey. I t  was plain that she had had too 
much. I believe Melvin Messer had been drinking, but he was not 
drunk-he was not anything like in the condition she was in. When 
they went away he was leading her by the arm." 

The road leading from defendant's house to his son Albert's is a sled 
road; it goes around the mountain. 

Mrs. Frank Jenkins testified in part:  "I live right down under the 
mountain from Melvin Messer, something like a quarter of a mile as 
near as I can tell-we can almost see each other's house. I was at 
home on Sunday night, 17 January. I know where Albert Messer 
lives. I know the place as the Bill Avery Messer house. I heard some 
hollering along in the night about ten or eleven o'clock, as near as I 
could tell you, and it hollered some more. The night was stormy and 
raining awful, and it sounded like a woman or child screaming, the best 
I could understand; it sounded from where I could understand over 
between the Bill Avery place and the Albert Messer place, on the road 
leading from Albert Messer's to Melvin Messer's. . . . There were 
bruises on her face and hands and the front part of her legs on down. 
I asked him how she died, and he told me about them being caught out 
in that awful storm and about her falling on a rock, and how he tried 
to carry her; said he dropped her and fell with her one time in the rain 
and darkness over a bank-told me it was raining so hard and was so 
dark that he got out of the road and fell with her;  she dead. He  went 
home and hitched up the horse and loaded her on the sled and brought 
her home." 

J. B. Leatherwood testified in par t :  "On the road between Albert's 
house and the forks of the road there were tracks and a fruit jar that 
was on the bank of the road with a good drink of liquor in i t ;  then going 
on from there to the next place, something like one hundred yards, 
there was a little dip or hollow-the road curves around. Three or 
four feet a fence went below the road and crossed, and there had been a 
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sign below the road. There I found a string tied in  a bow-knot, which 
looked to be a garter-I have i t  with me (shows string to jury).  I t  had 
a bow-knot tied in it right on the edge, but the bow-knoi, slipped off, but 
that is the length of the string. Then you come on out about seventy- 
five yards further there was a cart-way that  goes around about the 
house. The  tracks came down arid then crossed the trai l  and went out 
between the road and trai l  to a 'tizwood7 bush, and there looked like 
limbs had been broken off the 'tizwood7 bush. Something like twelve or 
fourteen feet from there there was prints of person's shoulders and 
head in ground and the print  of a man's foot up  abom the shoulder. 
Me and Messer and J. Henry  and J o h n  Walker went back and found a 
wisp of hair  in the fence sixteen feet below the rock." 

I t  was in evidence that  L. M. Messer "found some hair  along on the 
rock aiid around the rock, and then he found some on a chestnut bur 
nine feet back up the road. I saw him scratch some hai r  out of the 
dirt in the road. Defendant said it was his wife's hair." 

J. R. Franklin testified in pa r t :  "I wcmt along artd saw where it 
looked like some one had been struggling-saw signs of a struggle- 
around the other side of the Bill Avery Messer house. . . . I found 
there on Tuesday a wisp of hair  on the wire fence sixteen feet below 
this rock, something like nearly as large as your finger and ahout that  
long (measuring). . . . I s a w  thedeceased. S h e w a s  bruised about 
the face r e ry  bad, a cut on her forehead. I didn't look particularly 
close, but I seen it was very bad. I saw bruises on her hands and 
bruises from here on down to her ankles (indicates knees) on both legs." 

X. L. Messer testified in pa r t :  "I had picked up parcels of hair  about 
the rock and a b m t  the edge of the rock, and in looking about ten feet 
beyond the rock there was a bunch of hair on a chestnut bur-a right 
smart bu~ich  of hair .  I showed that  to  the defendant. He said it was 
hers. I ha re  got that  hair  with me (exhibits same). I found that hair  
about ten feet beyond the rock on Tuesday-we found hai r  in the dir t  
below the rock.'' 

Defendant weighed about 175 to  180 pounds; his wife weighed about 
118 or 120. 

Dr.  S .  I,. Stringfield, an  admitted expert, testified in pa r t :  "Lillie 
Messer had something like twelve or fourtecn bruises and lacerations on 
her face, and on her chest aud arms there were something like twenty- 
fire or thir ty;  she had several skins and bruises on her hands and both 
knee-caps were badly bruised and skinned down to her shoes, and her 
feet had  been badly hurt. I don't have any positive way of tclling 
just how long these bruises had been inflicted before I s3aw them-prob- 
ably the time they said she had been dead would be about my  estimate; 
she didn't have any particular wound that  you could classify as a mor- 
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ta l  mound. I t  was more of the multiplicity of wounds than any par- 
ticular one. She  had, as well as I remember, a cut over her eyebrow 
and possibly down to the skull, but we were unable to find any fractured 
bones; and other than these two, i t  was mostly lacerations and skins 
and bruises over the body. Q. What  effect mould you say that  the 
number of bruises or wounds on her body would have on he r?  A. I n  a 
strong iildiridual I would say from the examination that  I made that  I 
mould not think that these wounds were necessarily fatal, but nothing 
else appearing and finding the patient dead, it would then possibly be 
due to the wounds that  had been inflicted, nothing else to account for 
the death-she was below the average size; she looked to be a rather 
frail, delicate woman. Q. Doctor, these wounds you describe on her 
body-state how would you think they were caused-what kind of an  
instrunient? A. They were not caused by any sharp instrument, but 
they were caused by some blunt instrument. As I remember it, froni 
her knees on down all the way had a number of bruises and lacerations, 
and what we call abrasions, which is nothing more than skins. I think 
there were about something like twelve on her face and twelve on her 
chest; I don't know about under her arms, but they extended out on 
both sides to some extent." 

Dr.  R. L. Kirkpatrick, an  admitted expert, corroborated in substance 
the evidence of Dr.  Stringfield, and said: "Two of the bruises were what 
Ire call lacerations or torn wounds with rough edges extending down to 
the skull. They were on the forehead above the eyes." Without objec- 
tion he stated: "In my opinion, she died from the effect of the bruises." 

The defendant testified, in pa r t :  "We kept waiting until it  would 
slacken a bit ;  it  commenced getting late and I wanted to get back home. 
I was especting the two little boys a t  home. So me struck out, and 
~rhei l  n e  started she could not travel very good, and I had her by the 
arm, and we kept on going towards home; we got along pretty slow. 
Out along there is a little trail way that turns off down to what they 
call the Bill Avery Messer house; there is where the trail turns off to 
the left, and she kind of staggered against me and slid off, and I went 
off with he r ;  and I picked her up  and tried to get back on the trail. I t  
had rained and was so dark you could hardly tell how to  travel except 
by feeling of the road, but I knowed it well. W e  went u p  the pathway 
to the old house, through a field. When she went over the bank I 
straightened her up  and went right on and i t  seemed she would keep 
falling to her knees every once in a while. I kept holding her by the 
arm the best I could. We went on down and crossed down by the 
branch, just before we got out to where she finally fell. I don't remem- 
ber just how many times she fell, but I remember those times. Jus t  
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before we got out i n  the road i t  was washed out right {mar t .  It was a 
little bit steep, so I thought we would go around and get in the maill 
road, and as we got down a little bit she made a blunder and fell loose 
from me and fell. I didn't see her hi t  nothing, but I picked her u p  as 
quick as I could and straightened her out, and she never did stand u p  
any more or speak; that  is the place where the rock is;  i t  is what I call 
hard flint. I t  lies a little angular as the road goes this way. I t  is what 
you might say in the  fork of the road. When I discovered she could 
not stand I was excited. I saw she was hurt ,  and I kepi, asking her, but 
she nerer did speak. I picked her up  the best I could in the dark, and 
I could not carry her in my  arms, and I thought maybe I could carry 
her on my  shoulder. I shouldered her, and when 1 vxnt  to make one 
step on the bank I slipped and fell, and her on my slioulder. I t  was 
still raining, and was so dark you could not see your hand before you. 
I picked her u p  and fell with her, and just as quick as I could get her 
u p  I listened to  see if she was breathing. She  mas not making any 
fuss. You could tell by holding her close. Then I picked her up  again, 
and I shouldered her and slipped. I don't remember when I fell the 
last time, but I picked her u p  twice. After that  I don't hardly think I 
could shoulder her any more. I just could not do it. I picked her u p  
and moved her out of the main gully; the water was running along 
there. I hollered and called all I could. I was excited and in so much 
trouble that  I could not make any statement of how long I did holler or 
stay there. 1 know that  after I did come to myself and seen that  she 
was plum gone, I just don't know how long I did stay there. . . . I 
had tried to carry her and couldn't do that, then I just decided I would 
take the mare arid sled and get her to the house. T ~ P  lamp went out 
and I felt around and got the mare and hooked her to the sled. I had 
an open lamp-no globe on it.  I took the sled back close by where my  
wife's body lay. Didn't go plum down to where she was. I t  mas a little 
steep. I laid her kind of angled on the sled. I don't know how many 
times I went back to see if she was getting off any. When I got home 
I laid her on the bed, staying there the  balance of the night." Defend- 
ant testified he was not mad-had no malic8e. On cross-examination he 
said:  "For the last two or three years I have been working and trying 
to make a living. I have not been making liquor. That  old still u p  at 
my barn was an  old thing some one left there to get some pieces out of. 
1 don't know who brought i t  there. I f  there was any malt a t  niy housc 
I don't know it.  My  son, Albert, and I have not been making liquor 
for the last two or three years. I don't know point blank why Albert 
Messer is not here today. They have a little old revenue case against 
him and his wife." 
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There was some evidence that defendant had a scratch or scar on his 
face. H e  claimed this was caused by a limb or twig striking him in 
the face. There was other evidence corroborating defendant. 

The above is a partial narrative of the witnesses as to the tragedy. 
There a-as no eye-witness to the killing. Sunday night, however, 

about ten or eleven o'clock some of the neighbors heard hollering, and 
the voice sounded like a woman or child screaming. This was in the 
direction of the point at which the defendant said his wife fell down 
and killed herself. There were signs of a struggle all about the place; 
some of the hair of the deceased was picked up at two or three places 
and a string used as a garter mas also found. Near the place of the 
struggle was also found a "tizwood" bush which looked like limbs had 
been broken off i t ;  tracks led up to this. I t  was a fair inference from 
the testimony of the State that the defendant became exasperated with 
his drunken wife on the way home that night, and using & limb from 
the "tizwood" bush, probably thrashed her at the time Jenkins heard a 
woman's voice screaming. They were both drinking. She was evi- 
dently dragged along the ground for some distance, which accounted to 
some extent for the abraded condition of her legs from the knees down 
and of her breast. The jury seems to have adopted the theory that the . 

defendant had beaten his wife that night to such an extent as to cause 
her death. The physicians do not claim that any single wound caused 
her death, but the abundance of them, coupled with her physical con- 
dition. 

Defendant's exceptions and assignments of error 1 and 2 were to 
questions put by the State's counsel to expert witness, Dr. Stringfield, 
as to the effect of such a number of bruises or wounds on her body, and 
second. as to what in his o ~ i n i o n  was the kind of instrument used which 
made the wounds. This evidence was competent. S. v. Harris, 63 
PI'. C., 1 ;  S. v. Stewart, 156 N. C., 636; S h a w  v. Handle Co., 188 N. C., 
232. 

Defendant's exceptions and assignments of error 3, 4 and 5 were to 
statement by the &urt of the contentions of the State arising upon the 
evidence; they cannot in the condition of the record be assignable as 
error in this Court, particularly after the jury had convicted the de- 
fendant only of manslaughter. Further, no exceptions to the conten- 
tions were taken at the time. S. v. Sinodis, 189 N .  C., p. 571. 

The sixth exception and assignment of error cannot be sustained. I t  
is a correct charge on the law of murder in  the second degree, but 
whether it is or not is not material on this appeal, because the defendant 
was convicted only of manslaughter. 

The seventh exception and assignment of error was to the portion of 
his Honor's charge applying the doctrine of manslaughter to some of 
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the particular contentions of the State in the, case. The charge excepted 
to in  this particular is abstractly correct. I t  should be interpreted, 
however, in connection with the  other portion of the court's charge, 
which is as follows: "The defendant further says that he is not guilty - .  

of the crime of manslaughter, and that  you should so find. H e  argues 
that the State has failed to Drove that  the deceased came to her death 
froin the result of a blunt instrument in his hands. and there is no 
presumption of malice or the urilamful act on his part  resulting ill her 
death; that  there is no evidence of a combat; that the deceased never 
struck him and that the scar or scratch on his face was caused by a limb 
or twig striking him in the face. Gentlemen of the jury, the facts are 
for you. I t  becomes the duty of the court to instruct you of the princi- 
ple of law applicable to the  case. You take the law froin the court and 
the court alone." 

The eighth exception and assignment of error was to the alleged 
failure of his Honor to recapitulate the  evidence. There is, however, 
i n  the record no request on the part  of either the State or the defendant 
that the evidence should be recapitulated. I n  the absence of such re- 
quest, there would be no error in a charge of this kind. S. ?. 'ssery, 
118 IT. C., 1177; S. c. h'insauls, 126 N. C., 1095; 8. v Shemwell, 180 
N. C., 718. 

The defendant and his wife had been married orer a third of a cen- 
tu ry ;  nine children had been born to the union. Along the  lonely 
mountain trail he and she were on the way to their humble mountain 
cabin, where they had lived long years. Both had been drinking. I t  
was raining torrents, the night was dark, the creek was roaring; sounds 
were heard above the rain, the storm and the roaring creek; they 
sounded like a woman or child screaming. There were ~ i g n s  of a strug- 
gle along the mountain trail. When the morning sun arose and the 
news scattered over the mountains and the neighbors came, they found 
her dead in her humble home. The little frail, delicste woman had 
twelve or fourteen bruises and lacerations on her face, cn her chest and 
arms there were twenty-fire or thirty. From the crown of her head to 
tho soles of her feet she mas covered with mud, wounds and bruises. H e r  
hair was in  a tangled web, some gone-two of the wounds on the fore- 
head above the eyes were torn with rough edges extending down to the 
skull. Defendant said she fell on a rock in the road-where there is a 
flint rock-and killed herself, and died in  about five minutes; that  she 
fell four or five times. H e  tried to carry her home. H e  went home 
and h i t c h ~ d  his horse to a sled and brought her to their home. The 
little cabin on Cove Creek Mountain is closed-the mother dead, the 
children scattered, the father in the  toils of the law. A jury of his 
countrymen has conricted him of manslaughter. At the trial, his son, 
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Albert, could not be with h i m  to help bear the  burden ;  h e  was a fugi t ive 
f r o m  justice-a liquor case against him.  T h e  old still  is  u p  i n  t h e  barn  
near t h e  cabin, a silent witness to  a broken home, a n d  scattered family. 

W e  throw a mantle  of char i ty  around her. S h e  performed her  du ty  
and  went down into the  valley of t h e  shadow of death and  bore h i m  
nine children. 

"As the husband is, the wife i s ;  thou a r t  mated with a clown, 
And the grossness of his nature will have weight to drag thee down." 

T h e  court  below tried t h e  case with care. W e  c a n  find i n  law 
N o  error .  

WILLIAJI WHITMAN, INC., V.  W. H. YORK AND J. P. TORI<. 

(Filed 9 June, 1926.) 

Bills and N&&Negdiable Instruments-InAnnitits-Endo~~sement 
-Holder i n  Due Course--Burden of Proof. 

Where in an action upon promissory notes appearing in form to be 
negotiable, i t  is admitted by the defendants that the notes were signed 
and delivered to the payee, sets up certain equities against him, and 
denies that the plaintiff by endorsement is the holder in due course, and 
the alleged infirmities of the instrument are  admitted by the plaintiff, 
the burden is upon the plaintiff to show that he is a holder in due 
course, that the endorsement to  him by the payee was genuine, and 
before maturity, in order to avoid liability as  to the existing equities 
between the original parties. C. S., 3033, 3036, 3039, 3040. 

Sam+Admissions. 
Where there is an undated endorsement of an instrument negotiable 

in form of the name of the payee, and the maker in his answer in the 
action on the note denies that the plaintiff, the endorsee, was a holder 
in due course, and sets up certain equities, the defendant's admission 
that the plaintiff was the equitable holder of the instrument, cannot be 
held a s  an admission that the plaintiff was a holder in due course, or 
relieve the plaintiff of the burden of showing the genuineness of the 
endorsement, or that it  was transferred before maturity. 

While the burden is upon the defendant, the maker of a negotiable 
note, to show infirmities in a negotiable instrument in an action by the 
plaintiff claiming as  a holder in due course, the plaintiff's admission 
of these infirmities renders it unnecessary for defendant to offer evidence 
thereof. C. S., 2976. 

S a a e c I n s t r u c t i o n s .  
Where the plaintiff in an action to recover of the maker of a note, 

negotiable in form, claims to be a holder in due course by the endorse- 
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nient of the payee. which is denied and evidence to the contrary is iutro- 
duced by the defendant, but no evidence is introduced by the plaintiff 
escept an  undated endorsement in the plaintiff's name and the date of 
the maturity of the note has passed, an instruction is proper that the 
jury, upon the evidence, if believed, answer the issue as to the infirmity 
of the instrument, for defentlaiit. C .  S., 3010. 

5. Bills and Sotes - Negotiable Instruments - Holdel - Endorser - 
Equities. 

A holder of a negotiable instrument without endorsemwt takes subject 
to existing equities between prior parties thereon. 

6. Same-Actions-Judgments-Appeal and Error. 
Where by endorsement a holder takes subject to ?xisting equities 

between prior parties, but not as a holder in due course, he has 11ib 
right of action agtiinst his endorser, and a judgment requiring him to 
cancel and file the instrumerit sued on, with the clerk, is erroneous. 

APPEAL by plaintiff from Wright, Emergency Judge, a t  J anua ry  
Special Term, 1926, of BURKE. N O  error. 

Action upon two notes, executed by defendants, and payable to the 
order of P a u l  Rubber Company. Plaintiff alleged that  i t  was the holder 
in due course of said notes. This allegation was denied by defendants, 
who set u p  in  their answer, i n  defense of plaintiff's action against them 
on the notes, certain equities and defenses as against {he  payee; they 
contended that  these equities and defenses were good a3 against plain- . course. tiff, for tha t  plaintiff was not holder of the notes, i n  duc, 

Before the introduction of evidence, plaintiff tendered two issues; 
the court, being of opinion that  other issues arose upon the pleadings, 
refused to  submit these two issues only. To such refwal,  plaintiff ex- 
cepted. T h e  court then announced that  the following issues would be 
submitted to the ju ry :  

1. Were the two notes for $5,000 each sued on herein executed in pay- 
ment of the purchase price of stock in  the P a u l  Rubber Company, as 
alleged in  the answer ? Answer : 

2. I f  so, has the  Pau l  Rubber Company, or any one acting for and 
in its behalf delivered or tendered to the defendants the stock in said 
company for the purchase price of which the said notes were given? 
Answer : 

3. Was  the defendant, J. P. York, a t  the time of the execution of said 
notes a n  infant, within the age of 212 Answer: 

4. Were the notes sued on herein given under the terms of a condi- 
tional contract for  the purchase of said stock on condition that  the said 
contract and the notes, given in  pursuance thereof should not constitute 
a valid, binding contract, but the notes should be held unti l  the defend- 
ant had investigated the financial condition of the  Pau l  Rubber Com- 
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pany and until W. H. York had been appointed guardian of his son, 
J. P. York, and had been authorized to purchase said stock and had so 
notified said company or its salesmen, alleged in the answer? dn -  
swer : 

5 .  I f  so, did the Paul Rubber Company, in violation of the terms of 
said contract, fraudulently put said notes in circulation as alleged in 
the answer 1 Answer : 

6. Did the Paul Rubber Company, in entering into said contract for 
the sale of the stock, fail to comply with the provisions and conditions 
of section 6367 of the Consolidated Statutes of North Carolina, as 
amended by chapter 180, Acts of 1923, as alleged in the answer? An- 
swer : 

7 .  Was the execution of the two notes sued on herein induced and pro- 
cured by the false and fraudulent representations and assurances of the 
Paul Rubber Company and its agents, as alleged in the answer? Answer : 

8. I s  the plaintiff, Wm. Whitman Company, Inc., a holder in due 
course of the two notes sued on herein as alleged in the complaint? 
Answer : 

9. What sum, if anything, is plaintiff entitled to recover? Answer: 

To the submission of these issues plaintiff excepted. Upon the an- 
nounceme~lt by the court that the foregoing would be submitted as the 
issues, defendants admitted the execution of the notes by them, and ad- 
mitted also that plaintiff is now the holder of said notes, denying, how- 
ever, that plaintiff is the holder in due course. Defendants further ad- 
mitted that plaintiff was the equitable owner of said notes. Upon these 
admissioiis the court held that the burden was upon defendants upon 
the first seven issues, and upon the plaintiff upon the last two issues. 
I t  thereupon held that defendants should first offer evidence. To this 
holding plaintiff excepted. 

Upon the announcement of the foregoing ruling, plaintiff agreed, in 
open court, before the introduction of any evidence, that the first issue 
should be answered "Yes," the second "No," and the third, fourth, 
fifth, sixth, and seventh, each, "Yes." Upon this agreement the court 
held that the burden being upon plaintiff to satisfy the jury, by the 
greater weight of the evidence, first, that plaintiff is the holder in due 
course of said notes; and second, that plaintiff is entitled to recover of 
defendants the amount as alleged in the complaint, plaintiff was entitled 
to the opening and conclusion. Plaintiff thereupon offered evidence, 
which was submitted to the jury. No evidence was offered by de- 
fendants. 
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The jury, under the instructions of the court, having answered the 
eighth issue, "No," and the ninth issue, "Nothing," judgment was ren- 
dered upon the verdict that plaintiff is not entitled to recover of de- 
fciidants or either of them upon the notes set out in the complaint. I t  
was further ordered that plaintiff file said notes with the clerk of the 
court, marked "cauceled." 

From said judgment plaintiff appealed. Assignments of error, re- 
lied upon by plaintiff on its appeal in this Court, are discussed in the 
opinion below. 

.4 very & Paf ton  and d v e r y  & Fairfield for plaintiff. 
I Z .  L. Huf fman,  C. E. Couwn, S. J .  Erwin and S. J .  E r ~ i n ,  Jr. ,  f o r  

d ef endaizts. 

CONEOR, J. Manifestly, plaintiff's assignnlents of ereor, based upon 
exceptions, with respect to the issues and to the holding as to the bur- 
den of proof, upon the first seven issues, cannot be su5,tained. Plain- 
tiff's consent that these issues should be answered by the jury, in accord- 
ance with the contentions of defendants, make it unnecessary to con- 
sider or to discuss the exceptions upon which these assignments of error 
are based. 

The burden upon the' first seven issues, involving exclusively mat.ters 
alleged in the answer, upon which defendants contend that the notes 
sued on are invalid, was upon defendants, who admitted the execution 
of the notes by them; the consent of plaintiff that these lssues should be 
so answered as to sustain these allegations precluded the necessity of 
the introduction of evidence by defendants to sustain their contention 
that the title of the Paul Rubber Company, payee, to the notes, was 
defective, within the meaning of C. S., 3036, and C. S., 3040. The 
truth of this contention was, in effect, admitted by plaintiff, when it 
agreed that the issues should be answered as contended by defendants. 
Fuller v. Smith, 58 N. C., 192; Shingle Mills v. Lumber Co., 171 N. C., 
410. The title of the Paul Rubber Company to the notes was, upon the 
facts found by the jury, with the consent of plaintiff, defective. Proctor 
I ? .  Fertilizer Co., 189 N. C., 243; Phosphate Co. v. Johnson, 188 N. C., 
419; Bank v. Felton, 188 N.  C., 384; Moon v. Simpson, 172 N. C.,  576, 
and 170 N. C., 335; Bank v. Walser, 162 N .  C., 54. Plaintiff acquired 
title to the notes from the Paul Rubber Company; the burden upon the 
eighth and ninth issues was therefore upon plaintiff to prore that it had 
acquired title to the notes, and held same, as a holder in due course. 
C. S., 3040; Bank v. Howard, 188 N.  C., 543; Discount Co. v. Baker, 
176 N.  C., 546; Smathers v. Hotel Co., 168 N.  C., 69; M f g .  Co. c. Sum- 
mers, 143 N. C., 102. I f  plaintiff failed to sustain this burden by evi- 
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dence, from which the jury could find, by its greater weight, that plain- 
tiff was such holder in due course, the notes, although in its hands as a 
holder, other than a holder in due course, are subject to the same de- 
fenses as if they were nonnegotiable. C. S., 3039. The notes are, ad- 
mittedly, in form negotiable instruments; notwithstanding this fact, 
they are subject to the same defenses in this action as they would have 
been in an action by the Paul Rubber Company, unless plaintiff is a 
holder of the notes in due course, as defined in C. S., 3033. I t  is but 
just that plaintiff, who relied upon the special protection which the law 
gives to the bona fide holder of a negotiable instrument, to enforce pay- 
ment of these notes, admittedly procured by the fraud of the payee, 
should be held to strict proof of all the facts involved in its allegation 
that it is a holder in due course, and therefore not affected by the 
equities of defendants. But for the principle underlying the law of 
negotiable instruments, plaintiff could not recover, for it is a general 
principle of law that no one can transfer a bctter title to property than 
he has. The party who claims the benefit of the exception to the general 
principle must bring himself within all the conditions on which it 
depends. Combs v. H ~ d g e s ,  62 U. S., 397, 16 L. Ed., 115. 

I n  their answer defendants deny the allegation in the complaint that 
plaintiff is a holder in due course of the notes set out in the complaint; 
in their further defense they allege "that if said notes were delivered to 
plaintiff herein, or transferred by the Paul  Rubber Company to the 
plaintiff, which is expressly denied, then defendants allege that, as they 
are informed and believe, the plaintiff is engaged in the business of a 
note broker and is not the owner of said notes, but is a mere collecting 
agent." On the trial, before the introduction of evidence, and while the 
court had under consideration its rulihg as to the burden of proof upon 
the issues, which it had announced would be submitted to the jury, de- 
fendants admitted that "plaintiff is now the holder of said notes, deny- 
ing, however, that plaintiff is the holder in due course." This admission 
was immediately qualified by the statement, appearing in the record, 
that defendants further admitted that plaintiff was "the equitable owner 
of said notes." Thereafter, and before any evidence was introduced, 
the court ruled that the burden upon the issues involving the allegations 
that plaintiff was a holder in due course, and was entitled to recover 
upon the notes, was upon plaintiff. Plaintiff, without objection, or ex- 
ception to this ruling, assumed the burden, and introduced in evidence 
the deposition of the secretary and treasurer of plaintiff, taken in the 
city of Boston, Mass. This deposition, and exhibits attached thereto, 
including the notes sued on, and correspondence, by letters and tele- 
grams, between plaintiff, at Boston, Mass., and the Paul Rubber Com- 
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pany, at Salisbury, S. C., constitute all the eridence submitted to the 
jury. No evidence was offered by defendants. 

Each of the notes offered in evidence, executed by defendants, is a 
negotiable instrument, complete and regular on its face; there is evi- 
dence, from which the jury could find that both notes were received by 
plaintiff at  Boston, Mass., through the mail, from thcs Paul  Rubber 
Company, at Salisbury, X. C., before maturity; that plaintiff took both 
notes in good faith, and for value, without notice of any infirmity in 
either note or of any defect in the title by which the Paul Rubber Com- 
pany, payee, held the said notes. On the bavk of each note, at  the time 
it was identified by the witiiess and attached as an exhibit to the deposi- 
tion, were written the words, "The Paul  Rubber Comp,iny, by W. M. 
3IcConnel1, Pres." There is no evidence tending to show by whom these 
words were written, or when they were w r i t t a  on the back of the notes. 
The notes are dated 12 November, 1923; they are due, according to their 
tenor, on 12 April, 1924. They were received by plaintiff on 18 Feb- 
ruary, 1924, and were identified and attached to the deposition on 
20 November, 1925. 

The court instructed the jury that there was no evidence, and no ad- 
mission in the record, tending to prove that the notes were endorsed bv - A 

the Paul Rubber Company, or when the words appearing on the back 
of the notes were written thereon. I t  thereupon instructed the jury 
that if they believed the evidence, they should answer the eighth issue, 
"NO" and the ninth issue, "Nothing." To these instructions defend- 
ants excepted. Assignments of error basird upon these exceptions are 
chiefly relied upon by plaintiff, on its appeal to this Court. 

We find no error in either instruction. The only witness, whose testi- 
mony was offered as eridence, was the secretary and treasurer of plain- 
tiff. H e  testified in his deposition taken in Boston, Mass., that all the 
transactions between plaintiff and the Paul Rubber Cornpany were by 
correspondence; that he did not know W. &I. McConne'll, whose name 
appears on the back of each note, and upon letters included in the cor- 
respondence, ns  president of the Paul  Rubber Company; that the notes 
sued on were received by plaintiff, through the mail, on 18 February, 
1924. This witness testified that the notes were "assigned" to plaintiff 
as collateral security; for obvious reasons, hf. does not testify that they 
were indorsed by the Paul Rubber Company, nor does he testify that 
the words written on the notes, at the time he identified {hem, appeared 
thereon at the time the notes were receired by plaintiff. I t  is well set- - A 

tled by the decisions of this Court, as well as of other courts, and by 
approved text-writers, that words, written on the back of a negotiable 
instrument, purporting to be an indorsement by which the instrument 
was negotiated, do not prove themselves. The mere introduction of a 
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note, payable to order, with words written on the back thereof, purport- 
ing to be an  indorsement by the payee does not proye or tend to prove 
their genuineness. C. S., 3010. Critcher v. Ballard, 180 N.  C., 111; 
Security Co. v. Pharmacy, 174 N. C., 655; Midgetfe v. Basnight, 173 
N. C., 18 ;  Worth Co. v. Feed Co., 172 K. C., 336; Moon v. Simpson, 
170 N.  C., 335; Bank v. Drug Co., 152 N.  C., 142; Muyers v. McRim- 
mon, 140 h'. C., 640; Tyson v. Joyner, 139 N .  C., 69. 

Counsel for plaintiff, on t&e argument, and in their brief, contend 
very earnestly, and quite insistently, that  defendants' admission. that  
plaintiff is a "holder" of the notes, is by reason of the definition of that  
word in C. S., 2976, an  admission that  plaintiff is an  indorsee of the 
notes, and that  this admission implies necessarily that  plaintiff acquired 
title to the note by indorsement of the Pau l  Rubber Company. I f  this 
contention is well founded, the burden would still be upon plaintiff to 
prove that  the notes were negotiated by indorsement prior to maturity. 
The  presumption that  every holder is a holder i n  due course, does not 
apply, when as in this case, i t  is alleged and shown that  the negotiable 
instrument mas indorsed by one whose title was defective. I n  such case 
the burden is on the plaintiff, who alleges that  he is a holder i n  due 
course, to prove that he acquired the title from one whose title is  ad- 
mittedly or shown to  be defective as such holder. C. s., 3040. H e  can 
sustain this burden only by offering evidence tending to prove every 
essential fact to constitute him a holder in due course. 

A negotiable instrument may be transferred or assigned without in- 
dorsement; a transferee or assignee, who holds the negotiable instru- 
ment without indorsement, holds subject to equities between prior 
parties to the instrument. Tyson v. Joyner, 139 IT. C., 69; Rresee v. 
Crumpton, 121 N. C., 122;  Jenkins v. Wilkerson, 113 N. C., 535; 
Miller v. Tharel, 75 S. C., 148. 

I t  is said in C. S., 2976, that  i n  chapter 58, of the Consolidated 
Statutes of 1919, entitled, "Negotiable Instruments," unless the context 
otherwise requires, the word (( 'Holder' means the payee or indorsee of 
a biIl or note who is in possession of it,  or the bearer thereof." I t  is 
clear that  the word as used in  many sections of this chapter does not 
mean a payee or an  indorsee, sections 3006, 3030, 3034, 3038, 3039, and 
3040. The  word has been used in  opinions of this Court, where it is 
clear that  i t  was not used as meaning either a payee or an  indorsee. 
Critcher v. Ballard, 180 N.  C., 115; Bank v. McEachern, 163 N.  C., 
336; Bresee v.  Crumpton, 121 N. C., 123; Bank v. Drug Co., 152 N. C., 
143; Moon v. Simpson, 170 N. C., 336; Steinhilper v. Basnight, 153 
N .  C., 294. 

Upon the facts appearing in the record, i t  is manifest that counsel 
for defendants did not intend by the admissioi~ that  plaintiff was a 
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holder of the notes, a t  the time of the trial, but not a holder in due 
course, to admit that  the notes sued on by plaintiff had been negotiated 
by indorsenlent of the payee prior to maturity. The  admission was 
qualified, immediately, before evidence was introduced by plaintiff, by 
the statement that  defendants admitted that  plaintiff wrs the equitable 
owner of the notes. Defendants had alleged in their answer that  the 
notes had not been transferred to plaintiff, but that  plaintiff held them 
only for collection. The  equitable owner of an  unindcmed negotiable 
instrument has been referred to as the holder of the instrument by writers 
of opinions for this Court : Hol t e ,  J., in Pritchpr 7.. Ballard, supra; 
d llcn, J., i n  Bank z>. McEachern, supra; Clark, J., in Bresee v. Crump- 
fon, supra. I t  is  clear that  the court so understood the admission. I t  
does not appear that  counsel for plaintiff were misled, clr that  plaintiff 
was prejudiced by the admission as intended by counsel for defendants, 
a i d  as construed by the Court. We cannot concur with the contention 
of counsel for plaintiff that the admission was some evidence of the 
genuineness of the indorsement, and that  therefore the instruction of 
the court was erroneous. W e  find no error in the instructions. 

I t  is ordered in the judgment that  plaintiff cancel the notes, and file 
same in the office of the clerk. While plaintiff is not entitled to recover 
of tlefendarits upon these notes, it is not precluded from maintaining an 
action on the notes as against the Pau l  Rubber Company, upon its con- 
tention, which it failed to establish in  this case, that  the P a u l  Rubber 
Company indorsed the notes to it. Neither the judgment nor the order 
can affect its right to hold the P a u l  Rubber Company liable as indorser, 
if in an action against said company it can show that  said company 
indorsed the notes, and thereby negotiated them to it.  

The  judgment herein is affirmed. There is 
KO error. 

J E N N I E  SLOSS SCALES ET AL. v. JOHN A. BARRINGER. 

(Filed 9 June, 1926.) 

1. Wills-Interpretation-Intent. 
il will is interpreted in accordance with the intent of the testator 

as gathered from the language used in the entire instrument, which 
may be aided ill proper instalwe from the circnmsta'nces surrounding 
him a t  the time the will was executed. 

2. Wills-Interpretation-Estates--Vested and Contingent Interests. 
Wliere there is 111lc~ertainty as to  the time or persou iu the creation 

of a devise or I~equest, the interest in  the property is contingent and 
not vestetl. 
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5. Same-Will-Descent and Distribution. 
A devise of a certain described lot of land to the testator's daughter 

for life, giving her the power of sale upon ascertainment of the value 
of her life estate with equal division of the proceeds among the testa- 
tor's children or their representatives, and if she should not esercise 
the power, the land to be sold after her death for a like division: Held ,  
the estate in remainder does not vest until either the power of sale 
under the will has been exercised by the first taker, or at her death; 
and the children of the testator or their "representatives" as the case 
inay  be, who have died before the happening of either event, have no 
intrrest descendible to their heirs a t  law or subject to their devise. 

*IPPEAI, by defendant from Bryson, J., at March Term, 1926, of 
GI~ILFORD. 

Controversy without action under C. S., 626, et  seq. ,  upon the follow- 
ing facts : 

1. I11 1902, and for many years prior thereto, Robert S. Sloan was 
the owner in fee of a tract of land in Guilford County, North Carolina, 
described as follows: "Situated on West Market Street in the city of 
Greensboro, North Carolina, known as the Home Place, where I now 
live, bounded on the south by West Market Street, on the west by Eugene 
Street, on the north by West Gaston Street, and on the east by the West 
Narket  31. E. Church property." This was the home place of Robert 
M. Sloa~i ,  and he  resided there with his family for more than thir ty 
years prior to his death. 

2. The family of Robert 31. Sloan were the following: 
( a )  His  wife, Mrs. Sarah J a n e  Paisley Sloan, who died 10 December, 

188-1. 
(b )  Ai ~011. John  Sloan, who died 9 November, 1885, leaving him sur- 

~ r i r i ~ i g  two children who are still living, to wit, the plaintiffs, Charles 
TT. Sloan and Mrs. Sarah Paisley Sloan Wyatt .  

(c )  A daughter, Fannie Sloan, who intermarried with Dr .  John E .  
Logan on the day of , 18 . The  said Dr .  John  E. 
Logan died 31 March, 1912, and the said Mrs. Fannie Sloan Logan died 
11 January ,  1926. There were no children born of this marriage. Dr .  
and Mrs. Logan always made their home with the testator, her father, 
until his death, 27 July,  1905. The  children, other than Mrs. Logan, 
had, prior to 10 Narch,  1902, married and moved away. 

( d )  .I daughter, Jennie Sloan, who intermarried with Dr .  Jefferson 
Scales. Dr .  Jefferson Scales died 14  April, 1919. There were no chil- 
dren born of this marriage. The  said Mrs. Jennie Sloan Scales is still 
living. 

(e)  -I daughter, Ju l ia  Paisley Sloan, who intermarried with Cornelius 
Mebane, who died 28 January ,  1908. There are three children surviv- 
ing of this marriage, and the said Mrs. Ju l ia  Paisley Sloan Mebane is 
still living. 
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( f )  A daughter, Bertha Sloan, who intermarried wit11 Clark Porter. 
The said Clark Porter  died 5 April, 1902, and the said Mrs. Bertha 
Sloan Porter  died 4 September, 1903. There were born of this marriage 
four children, all of whom are living: Clark Por ter ;  Ruth  Porter, who 
intermarried with Julius Hugenot Adams; Waldo Porter, and F. Logan 
Porter. 

(g )  A daughter, Mattie Sloan, who interlnarried \vitlL the defendant, 
John A. Barringer. The said Mrs. Mattie Sloan Barri i~ger died 11 Feb- 
ruary, 1915. There was only one child born of said marriage, a 
daughter, Fannie Sloan Barringer, who intermarried with John Wal- 
drop, and xvho died 29 September, 1918. There was no child born of 
the marriage of said Fannie Sloan Barringer with John Waldrop, and 
she died intestate without ever having had issue or ever having had any 
brother or sister. The said John  A. Barringer, father of said Mrs. 
Fannie Sloan Barringer Waldrop, survived her and is the defendant ill 
this cause, and has not remarried. 

(11) A daughter, I d a  Sloan, who intermarried with Neil1 Ellington, 
who died 30 January,  1921. There is one s u r v i ~ i n g  child of this mar- 
riage, and the said Mrs. I d a  Sloan Ellington is still living. 

3. The said Robert M. Sloan died 27 July,  1905, leaving a last will 
and testament, dated 10 March, 1902, which was duly admitted to pro- 
bate 28 ,iugust, 1905, and which has since been recordec in the office of 
the clerk of the Superior Court for Guilford County, IVorth Carolina, 
and said last will and testament is in words and figures as follows, to wit : 

First. I will and devise to my daughter, Xrs. Fannie Logan, wife of 
Dr.  John E. Logan, for the term of her natural life, all my real estate 
situated on West Market Street in the city of Greensbor2, n'. C., known 
as the home place, where I now live, bounded on the south by West 
Market Street, on the west by Eugene Street, on the north by West 
Gaston Street, and on the east by the West hlarket M. I<. Church prop- 
erty. And my will and desire is that she pay the t a w s  and keep the 
propertx in reasonable repair, but it is lpft to her choice ~vhethc-~ she 
will continue to keep house and l ire on the property, or 3ell the same by 
agreement, or otherwise, with the other heirs, as to the d u e  of her life 
estate, and divide it bctween herself and the other brothers and sisters 
or their representatires before her death. I f  this be ilot done by her 
during her life, at  her death my will is, that it then be divided equally 
in  fee simple bet~veen all my children or their representatives, share 
and share alike without discrimination. 

Second. I  ill and bequeath to my daughter, Nrs .  Fannie Logan, wife 
of Dr. John E .  Logan, all my household and kitchen f~l rn i ture ,  includ- 
ing my library, pictures, sil~cr\vare, match and ornaments, for her 
natural lifc, and my vi l l  and desire is, that everything be kept sub- 
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stantially as it is at present, so long as my daughter, Mrs. Fannie Logan, 
lives and keeps house at the old homestead; and at her death my will is, 
that all the property mentioned in this item (second) be divided equally 
among all my children or their representatives, share and share alike 
without discrimination. 

Third. I will and bequeath to my daughter, Mrs. Fannie Logan, wife 
of Dr. John E. Logan, my ten shares of stock in the Guilford Lumber 
Company, absolutely in fee simple. 

Fourth. I will, devise and bequeath all my other property of every 
kind and description, including bank stock, cash on hand, also insurance 
money in the Southern Express Company, after paying my just debts 
and funeral expenses, to my children and the representatives of such as 
are, or may be dead, in fee simple and absolutely, share and share alike, 
including Mrs. Fannie Logan, and not requiring her to account for the 
specific devises and bequests herein made to her. 

Fifth. I hereby designate, constitute and appoint my daughter, Mrs. 
Fannie Logan, my lawful and sole executrix, without bond, to execute 
and carry into effect this my last will and testament, according to the 
true intent and meaning of the same, hereby revoking and declaring 
utterly void all other wills and testaments by me heretofore made. 

4. During the lifetime of Mrs. Fannie Sloan Logan, there mas no sale 
or other disposition of the real property described in paragraph 1 
hereof, and referred to in article first of said will of Robert 11. Sloan, 
and the said Mrs. Fannie Sloan Logan continued to pay the taxes upon 
and to remain in possession of and to keep house and live on said prop- 
erty until her death on 11 January, 1926, and she died in the dwelling 
upon said real property, which she had occupied as a residence until her 
death, and her husband, Dr. John F. Logan, had also made his home 
there until he died. 

5. The said Mrs. Nattie Sloan Barringer left a last will and testa- 
ment, which was duly admitted to probate 10 May, 1915, and which has 
since been recorded in the office of the clerk of the Superior Court for 
Guilford County, which said last will and testament is in words and 
figures as follows, to wit: 

I, Mattie Sloan Barringer, being of sound mind and memory, an? 
recognizing the uncertainty of life, do make and publish this my last 
will and testament : 

Item One. I give, bequeath and devise to my beloved husband, John 
Xlston Barringer, all my personal property and real estate of whatso- 
ever kind or character, wheresoerer found or situated, to him and his 
heirs forever. 
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I tem Two. I do hereby appoint my said husband the c.xecutor of this 
my last will and testament to qualify as such, without g,ving bond. 

I n  testimony whereof, I have hereunto set my  hand :and seal. 
NATTIE SLOAPI' BARRIR.I:ER. (Seal.) 

21  April, 1891. 
Witness : XARY C. JOKES. 

KATIE L. VAKCE. 
Filctl for probate 10 May, 1'313. 

6. The  plaintiffs claim and contend under the facts hcrcin stated arid 
the will of Robert &I. Sloan, that  thry are the owners of the entire fee- 
simple estate in the lot or tract of land described in paragraph 1 of this 
:igrccd statemelit of facts, o ~ v ~ ~ i n g  the same in the following interests, 
to wit : 

Cliarlcs Sloan and Sallir Sloan each a one-tenth undivided interest 
therein; hlrs. Jenuie Sloan Scales a one-fifth undivided interest therein; 
Mrs. Ju l ia  Paisley Sloan Alebanc a onr-fifth undivided interest therein; 
Clark Porter, Mrs. Ru th  Porter  Adams, Waldo Porter ,  and F. Logan 
Porter each an  uiidivided one-twentieth interest therein; Mrs. I d a  Sloan 
Ellington a oue-fifth undivided interest thrrein. 

7. Tlie clefendant, John A. Barringrr ,  claims and contmds that  undrr  
tlirl facts herein stated and under the wills of said Robert M. Sloan and 
said Mrs. Mattie Sloan Barringer, he is  the owner of an  undividrd one- 
sistli i ~ ~ t e r e s t  ill the lot or real proprrty &scribed in  paragraph 1 of 
this agreed s t a t e ine~~ t  of facts. 

T'po11 the foregoing facts it was adjudged that the testator derised the 
real estatr in controversy to the plaintiffs :IS his blood representatives 
in the proportion alleged by them and that they alone are  entitled to 
takch undrr  t h ~  will. The defendant escepted and appealed. 

l j ~ o o k s ,  Par1;cr B S m i t h  f o r  the  p la in t i f f s .  
R. C'. S f ~ x t l w i r k  for defendant. 

L \ l ) ~ x s .  J .  The death of thc testator, Robert M. Sloan, occurred on 
27 July,  190,5. One of his daughters, Mattie Sloaii Barringer, died 
11 E'rbruary, 1913, Icaring s n r v i ~ i n g  hcr Fanuir  Sloan VTaldrop, hcr 
o111y child, ~vllosc dcatli took place 29 September, 1918. Mrs. Farmie 
1,og;lll dictl I 1  January ,  1926. The dcfcnd:n~t contends that  undrr tlic 
first itern of Rohcrt M. Sloan's v i l l  the devisees acquired a rested rstatc 
ill rc~mainder, tlw drfcntlant's wife takiiig at the testator's death an ~ I I -  
t l i ~  idetl one-sixth interest in the real property; a190 that  l ~ y  r i r tue  of her 
last n-ill llr iuc~ccctlcd to her title as sole devisee, and thai hc would ha re  
illl~(>rited the S:ITIIP i n t ~ r e s t  from his daugliter cvcn if his wife hat1 nlatlc 
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no will. 0 1 1  the other hand the plaintiffs say that  the interest of Mrs. 
Barringer was co~itingent ; that the contingency upon the happening of 
which her interest was to become vested did not occur during her life- 
time; and that  she had no estate in the devised property which could be 
inherited by her surriving daughter or given to her husband by her last 
will arid testament. What interest, then, if any, did she acquire under 
the first item of her father's will? 

I n  the construction of a will the cardinal purpose is to ascertain and 
give effect to the intention of the testator as expressed in the words he 
has used, and to ascertain such intention all the provisions may be ex- 
amined in the light of the circumstances, including the state of the tes- 
tator's fanlily a t  the time the will was made. Gibbons v. Dunn,  18 N .  C., 
446; W i t t y  v. W i t t y ,  184 X. C., 375; McIver v. McRinney ,  ibid., 393; 
NTLOIL' 1 % .  HoyTsfon, 183 N .  C., 321; I n  re Wol fe ,  ibid., 563; Pratt  v. 
Xi l l s ,  186 S. C., 396; McCullen L!, Daughtry, 190 K. C., 215. I n  
the present case the testator had a specific purpose in mind;  he evi- 
dently intended that  both devises and legacies should be given only to 
his childre11 or their representatives. I n  the first item he devised the 
"home place" to Mrs. Logan for the term of her natural life and "left to 
her choice" an  election between continuing "to keep house and live on 
the property" and "selling the same by agreement with the other heirs 
as to the ~ a l u e  of the life estate" and dividing the proceeds "between her- 
self and the other brotliers and sisters or their representatives before her 
death." I f  this was not done during her life, a t  her death the property 
was to be "divided equally in fee simple between all his children or their 
representatives share and share alike without discrimination." I n  the 
second iten1 he made a similar disposition of his household and kitchen 
furniture, library, pictures, silverware, and watch and ornaments; in 
the third, he gave Mrs. Logan ten shares of stock in the Guilford Lum- 
ber Company; and in the fourth he devised and bequeathed all his 
other property to his children and the representatives of such as were or 
might be dead. Every devise, every bequest is purposely and cautiously 
restricted to those of his own blood. I n  these circumstances what is the 
legal significance of the devise appearing in the first item of his will? 
Xrs .  Logan, it will be noted, did not see fit to sell the "home place"; so 
the provision in reference to "her choice" of using or disposing of the 
property may be considered primarily in its relation to the testator's 
intent, the controversy finally turning on the last paragraph of the first 
item: "If this be not done during her life, a t  her death my will is" 
that the property be divided as therein directed. 

Tlie difference between vested and contingent remainders is clearly 
definrtl. ,\ remainder is rested where the estate is invariably fixed, to 
remain to a determinate person, after the particular estate is spent; it  



I N  T H E  S U P R E M E  COURT. 

is  contingent where the estate in remainder is limited to take effect 
either to a n  uncertain person or upon an  uncertain event. The  former 
passes a present interest to be enjoyed in  the fu ture ;  hy the latter no 
present estate is transferred. I f  there is  uncertainty as to the person or 
persons who will be entitled to enjoy the remainder or if a conditional 
element is made a part of the description of the remainder, it  is con- 
tingent. So the immediate question- is whether the tesxtor's direction 
as to the distribution of the proceeds to be drxrived from the sale by Mrs. 
Logan, if she should rnake the sale, and his direction as to the division 
of the property itself after her death, if she had made no sale, desig- 
nated the time when the estate i n  interest vested or the time when i t  
was to be enjoyed in possession. I f  these provisions fixed the time wheu 
the right of property accrued, not the mere right of enjoyment, Mrs. 
Barringer took an  interest contingent upon her surviving the life tenant. 

,4 similar question arose in Bowen v. IIackney, 136 N .  C., 187, in 
which this clause was construed: "I now declare that, with the advance- 
ments already made and specifically given in this will, i i  my  judgment, 
equality is made to all my children so that  a t  the expiration of the life 
estate of my mife, that  which is given to her for life 5,hall be equally 
divided between all my children, share and share alike, the representa- 
tives of such as may have died to stand in the place of their ancestors." 
A daughter of the testator had predeceased the life tenant, arid it was 
held that her estate was coi~tingent upon her surviving the life tenant 
and that  rio interest passed by her will to her husband. Recognizing the 
geiieral rule that  if there is in terms a devise, and the time of enjoyment 
merely is postponed, the interest is  a vested one, but if the time be 
annexed to the  substance of the gift or devise as a condition precedent, 
it  is contingent, the Court adopted the following passagt. from Gray on 
Perpetuities: "The t rue  test in limitations of this character is that, if the 
conditioilal element is  incorporated into t h ~  deseriptior of the gift to 
the remainderman, then the remainder is contingent, hut if after the 
words giving a vested interest a clause is added divesting it, the re- 
mainder is vested." I t  was held that the clause then under coilsidera- 
tion annexed to the gift a eonditioii precedent which prevented its vest- 
ing in m y  child who did not survive the life tenant. 

The  last clause in the first item of Robwt 31. Sloml's will bears a 
striking analogy to the clause which was construed in  Bowen 1 % .  Hack- 
ney, and the principle there aniiounced applies with eclual force to both. 
Robert M. Sloan 110 doubt had in mind, as Mr.  Jus t ice  Walke~ .  sug- 
gested in reference to TFTillis K. Hackney, the possibility that  some of 
his children might die during the life of the first taker;  indeed, he 
knew when the will was written that  one of his sons h,id died leaving 
surriving children; and this contingency 11c> met by pr'nriding for the 
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((representatives" (not the general heirs) of such children as were or 
might be dead when the property was divided. I t  is further evident, as 
suggested, that the testator intended that the devise should take effect 
according to the state of his family at  the time the division was made. 
The '(representatives" of any deceased children were then to stand in 
the place of their ancestor; it is therefore immaterial, as said in Rozuen 
v. Hackney, whether the remainder to each child is contingent or 
whether it is vested, but subject to be divested by the child's death 
before that of the life tenant. I n  either case only one result can be 
reached. 

This interpretation is not inconsistent with the first clause of the first 
item. I n  this clause the real property was not given to the children or 
their representatives, and their interest was contingent upon two events : 
Mrs. Logan's election to sell the property, and, if the election were exer- 
cised, the time of the sale. How many of the children would then be 
living? How many would then be dead with or without surviving rep- 
resentatives? Whether the clauses be construed separately or together 
the conclusion is the same: Mrs. Barringer did not acquire a vested 
estate at the testator's death, but an interest contingent upon her sur- 
viving the life tenant who made no disposition of the property '(before 
her death." I t  follows that no estate in the devised property descended 
to her daughter or passed to her husband under her will. I n  addition to 
the cases cited in Bowen v, Hackney, we may refer to the following in 
support of our conclusion: Mercer v. Downs, 191 N.  C., 203; Brown v. 
Gufhery, 190 N .  C., 822; Matthews v. Grifin, 187 N.  C., 599; Pratt v. 
Mills, 186 N.  C., 396; Cilley v. Geitnm, 182 N.  C., 714; Thompson v. 
Humphrey, 179 N.  C., 44; Grantham v. Jinnette, 177 N.  C., 229; 
Jenkins v. Lambeth, 172 N.  C., 466; Latham v. Lumber Co., 139 
x. C., 9. 

Thc cases cited by the defendant were decided upon a different prin- 
ciple. For example, in  W i l l i a m  v. Sasser, 191 N.  C., 453, the re- 
mainder was held to be vested because there were no words importing 
surrivorship or other contingency. So in W i t t y  v. Wit ty ,  supra; but 
there it was said that contingent and not vested remainders are created 
where a testator limits the remainder after a life estate to certain per- 
qons or to the representatives of those who may have died. Not less than 
four times Robert M. Sloan referred in his will to the representatives of 
his children and brought the disposition of his property clearly within 
the principle enunciated in Bowen v. Hackney, and many other cases. 
The judgment is 

Affirmed. 
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(Filed 9 June, 19'26.) 

Rernoval of Cause-Fkderal Court-Suisanoe-Joint Tart-Severable 
Controversy. 

Where a town co~nmits a nuisance to the l~laintiff'b hp~(.i:il tlaliinge 
11y emptjing its senage into a stre:lm flowing b r  ~la~ntiff 'q rrridence, 
:ind a nonresident clefend:~~~t also cornniits a like nnisaucr-. 1 ) )  maintniil- 
illg a tanliery thereon, and the nuisance of them both are aggraxated by 
the damming of the stream by another resident tlefcntlant, the acts of 
the three, thus nniting, constitutes a joint tort, and the nonresideiit 
tlefentl:~~~t iq not entitled to hare the cause remorecl f ~ ~ m i  the State to 
the Federal Court 011 the ground that the c7ause of acticm anainit it war 
severable, and complete relief could I)e afforded ag:linst it in  the Federal 
C'onrt, without refrrence to n flautlulent joiiitler of the resident defend- 
ants for the purl~ow of defeating the jurisdiction of the Federal Court. 

A l ~ ~ ~ ~ ~ ,  by defendant, International Shoe Company, from R. Lee 
Wright, Emergency Judge, a t  January  Term, 1926, of BLTRKE. -1ffirmed. 

The  plaintiffs allege that  they are the o ~ i i e r s  and in possessioii of a 
tract of lal~tl  of about 125 acres, lying on the waters of Hunt ing  Creek 
arid the Catawba River, kno~vri as the "Waits AIoses Home Place"; that  
a natural  water course runs along the southwest boundary of said tract 
of land known as Hunting Creek, which empties into a large natural 
water course on the northwestern boundary of said trac,t known as the 
Catawba River, the waters of which said streams prior to the grievances 
hereinafter stated were pure and wholesome; that the dei'endant, town of 
Morganton, is  a municipal corporation, chartered by the General Assem- 
bly of Kor th  Carolina; that the defendant, Western Carolina Power 
Company, is a corporation of tlie State of Xor th  CarcJina, having its 
office and principal place of business in the city of Charlotte, Mecklen- 
burg County, said state, and that  the defendant, International Shoe 
Company, is  a corporation of tlie State of Nissouri, hav ng its office and 
principal place of business in the city of St. Louis, said state; tha t  a 
number of years prior to the commencement of this action said defend- 
ant, Interriatioiial Shoe Cornpany, or its predecessor, The  Burke Tan- 
nery Company, installed a system of tanning hides by means of chemi- 
cals, acids and other fluids ant1 ingredients applied to  said hides in largo 
r a t s  having an outlet into Hunt ing  Creek above the premises of plain- 
tiffs, causing a discoloration arid deteriorr~tion of the waters of said 
stream, and its pollution from a large amount of hair, blood and flesh- 
ings discharged therein by said defendant; and that  said pollution of 
said stream has continued for three years next preceding the conimence- 
ment of this action. 
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That  a number of years prior to the commencement of this action, the 
said defendant tow11 of Morganton established a system of sewers hao- 
ing an  outlet i11 said Hunting Creek above the said premises of plain- 
tiffs and within a mile and a half thereof, causing a pollution of the 
waters of said stream by the discharge of dangerous and obnoxious 
effluences and great quantities of human excrement, which said pollu- 
tion has continued for three years next preceding the comnlenceinent 

ion. of this act '  
That  by reason of the discharge of said efluences into said stream 

by said defendants, the waters of said stream h a r e  ever since coutinued 
to be corrupted and polluted, causing the same to emit noxious and 
offensive fumes and odors and to become highly discolored and of foul 
and unsightly appearance and of loathsome and distasteful quality, to 
the annoyance, inconvenience and in jury  of the plaintiffs, in the use 
and occupancy of said premises, causing said waters of said stream to 
become unhealthy and unfit for domestic uses, destructive to fish thewill 
and unwholesome for cattle, horses, swine, fowls or other domestic 
animals, thus causing substantial and special injury and loss to the 
plaintiffs in their rights in the enjoyment, use and benefit of the waters 
of said stream in its natural purity, and in causing the air  to be filled 
with noxious, unvil~olesome and offensive odors and fumes arising there- 
from. 

That  on or about 1 January ,  1925, the defendant, The  Western Caro- 
lina Power Company, completed the erection of a dam or dams in the 
Catawba River below the premises of plaintiffs, as plaintiffs are in- 
formed and believe, and as a result of impounding the waters of said 
stream by said dam or dams, said waters in said stream hare  been 
dammed up and backed u p  into Hunting Creek and along the premises 
of plaintiffs, causing the waters of said creek to become checked in their 
flow and resulting in the deposit in and along the banks of said creek 
and the channel and bed thereof and upon the bottom lands of plaintiffs, 
and in close proximity of the dwelling-house of the plaintiffs and of a 
spring from which they have for long years been accustomed to procure 
their drinking water, residues of slime, filth and effete matter, aggra- 
vating and rendering more harmful and more unendurable the afore- 
said unwholesome condition of said stream, the unlawful and ~vrongful  
acts of the three aforesaid defendants, singly and jointly, contributing 
to and forming a dangerous and destructive nuisance in said stream, to 
the great impairment of the value of the property of plaintiffs and to the 
destruction of the peace and safety in the use of said property by plain- 
tiffs for human habitation. 

That  by reason of the separate and combined unlawful and wrongful 
acts of the defendants, as aforesaid, the plaintiffs hare  sustained special 
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and substantial injuries of a permanent and continuing kind in the use 
and occupancy of their said lands; that the plaintiff, Jane Moses, and 
her family have frequently become sick in consequence thereof, and in 
the use and occupancy of their said lands and premises the plaintiffs 
have been greatly inconvenienced, annoyed and injured to their great 
damage in the sum of ten thousand dollars ($10,000). 

The defendant, International Shoe Company, in apt i,ime filed a peti- 
tion for removal to United States'District Court for the Western Dis- 
trict of Xorth Carolina, and, among other things, alleges: "That the 
causes of action alleged in the complaint are not joint, lnut separate and 
severable, and the defendants are not, and are not alleged to be joint 
tort-feasors. Your petitioner has no connection with the tort alleged 
to have been committed by the town of Morganton, which is alleged to 
h a w  wrongfully emptied its sewers into the waters of Hunting Creek, 
nor has your petitioner any interest or connection with the tort alleged 
to have been committed by the defendant, Western Carolina Power Com- 
pany, which is alleged to have wrongfully iinpounded back the waters of 
Hunting Creek. Your petitioner further avers that neither the town of 
Morganton nor the Western Carolina Poww Company has any connec- 
tion with your petitioner, nor in the tort alleged to have been committed 
by your petitioner in the operation of its tannery on said stream, or in 
the emission or discharge of noxious substances into said stream, or the 
pollution of the waters thereof by your petitioner. And your petitioner 
therefore avers the alleged causes of action set out in the complaint are 
separate, distinct and se~erable. That the controversy between the 
plaintiffs and your petitioner is a controversy wholly blstween them and 
compleie relief afforded as to the separate causes of action without the 
presence of the other defendants." 

Upon hearing before the clerk of the Superior Court of Burke County 
judgment was rendered that the petition of the defendant, International 
Shoe Company, be and the same is denied. 

On appeal the motion mas h>ard before his Honor, R. Lee Wright, 
judge presiding, and denied, and the judgment of the clerk of the Su- 
perior Court of Burke County affirmed. Defendant, International Shoe 
Company, excepted, assigned error and appealed to the Supreme Court. 

W .  -4. S e l f ,  L. E. Rudis i l l  and Avery & P a t t o n  for plaint i f fs .  
Thos .  8. Rollin.7, S. J .  E r c i n  and 8. J .  Ervin, Jr . ,  for de fendanf .  

C L A R I ~ ~ O X ,  J. The defendant, International Shoe Company, con- 
tends: "It clearly appears from the allegations of the complaint that 
the three defendants herein are not joint tort-feasors, but, if tort-feasors 
at all, that they acted independently, without concert or collusion and not 



N. C.] S P R I K G  TERM, 1926. 105 

in pursuit of any common design to pollute the  waters of Hunting 
Creek. One-the town of Morganton-in the effort to discharge its 
corporate powers, saw fit to discharge the contents of its sewers into 
the stream; the other-the Western Carolina Power Company-in the 
exercise of its corporate powers and duties, saw fit to erect a dam in the 
Catawba River, while the petitioner, the International Shoe Company, 
saw fit to empty its vats into the stream; but these acts were each and 
all separate, independent and distinct acts on the part of each of these 
defendants, and for the acts of one of the defendants the other defend- 
ants are in no way liable, for no community of interest exists between 
them, no relation of master and servant, of principal and agent, and 
none is alleged to exist. . . . The three alleged causes of action 
asserted against the three defendants are separate, distinct and inde- 
pendent of each other, and the controversy between the plaintiffs and 
the petitioner constitutes a separate, severable controversy wholly be- 
tween citizens of different states, the solution of which is in no way 
dependent or conditioned upon the other two causes of action set up  in 
the complaint and the cause should, therefore, have been removed." 

On the other hand, plaintiffs contend: "It is apparent from the com- 
plaint that plaintiffs are not seeking to recover against defendants in  
three separate causes of action. I t  is true that they complain of the 
separate wrongful acts of defendants, namely, that  the shoe company 
and its predecessor for a number of years prior to the institution of this 
action, had emptied its refuse matter into the stream, and was still doing 
so; that the Town had for a number of years emptied its sewage into the 
stream and was still doing so; and that the power company had lately 
built a dam across the stream and had backed up  the foul waters upon 
the plaintiffs' land. But while plaintiffs complain of these separate 
wrongs, they do not ask that  each wrong be taken as a separate cause of 
action nor ask for separate damages therefor. The truth is, as shown 
by the complaint, that the plaintiffs had endured for a number of years 
two distinct past wrongs committed by the shoe company and the town, 
because each of said wrongs, prior to the damming up of the stream, 
was a minor and less grievous wrong than the final great and unendur- 
able wrong brought about and produced by a combination of the three 
unlawful acts of the three defendants acting in constructive, if not 
actual, notice of the wrongful and unlawful act of each other. ,4nd 
while the former acts of the town and the shoe company were invasions 
of the plaintiffs' rights, and might hare  been the subject of litigation 
for years past, and while the plaintiffs properly complain of them in 
their instant action in order that they may set up and differentiate the 
later wrong, which they elect as their cause of action, namely, the cre- 
ation of a nuisance by the three defendants, they do not in  their com- 
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plaint ask for nor do they desire damages for illjuries prior to the time 
when the nuisance, caused by the combined unlawful x t s  of the three 
defendants, mas effected and established. Plaintiffs acisert and specify 
tlieir cause of action in the following unmistakable language: 'The un- 
lawful and wrongful acts of the three aforesaid defendants, singly and 
jointly, contributing to and forming a dangerous and destructive i~uisance 
in said stream, to the great irripairment of the value of' the property of 
plaintiffs and to the destruction of the peace and safety in  the use of 
said property by plaintiffs for human habitation.' To the same intent 
and purpose, namely, to the assertion of the claim for present and 
future d a m a g ~ s  for a permanent and continuing wrong, plaintiffs say:  
'That by reason of the separate and combined unlawful and nrongful  
acts of the defendants, as aforesaid, the plaintiffs have sustained special 
and substantial injuries of a permanmt  and continuing kind in the use 
and occupancy of their said lands,' etc." 

The  co~iteiition of the International Shoe Company is  supported by 
authorities i n  some jurisdictions, while others are to the contrary. I n  
many cases of this kind i t  has beell held to make p,lrties joint tort- 
feasors there must be a common concert of action, design or purpose. 
I n  the instant case this may be shown from the result, sequence and con- 
sequences of the independent acts. I f  parties, althoiigli acting inde- 
pendently know, or have reasonable ground to believe, that their inde- 
pendent acts combining with the independent acts of cthers will create 
a result that  mill become a nuisance and they do so causing damage, 
they become as i t  were joint wrongdoers ab  ini t io ,  and are liable as joint 
tort-feasors. Where all ha re  knowledge of the independent acts that  
create the result and coiitinue the i n d e p t d e n t  acts with knowledge, 
this ipso facto  creates a concert of action and makes EL common design 
or purpose. Any other position, from tht. facts and circumstances of 
the case, would make plaintiffs practically remediless, although there 
is a nuisance which all jointly concurred in and contributed to, that  is 
alleged made the plaintiffs7 land valueless, and but for sucli joinder the 
injury would not have occurred. 

The  term "nuisallce" means literally aniloyance--anytliiiig which 
norks hurt, inconvenience or damage or which essentially interferes with 
the enjoyment of life or property. 29 Cyc., L. & P., 1152. 

The International Shoe Company, or the town of Morganton, if 
r iparian ouners ,  had a right to use Hunting Creek for any purpose 
which it can be beneficially applied, but in doing so they have no right 
to iiiflict material or substaritial in jury  upon those below them. Cook v. 
Mrbane,  191 K. C., 4. The same right is given the Western Carolina 
Power Company in  building its dam-not to inflict material or substan- 
tial injury to those above it. This is  well settled law. 
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I t  is a matter that  can be reasonably inferred from the record that 
the town of Morganton and the International Shoe Company, while 
emptying its filth in Hunting Creek, knew, or i n  the use of due care 
ought to ha re  known, that  the Western Carolina Power Company mas 
damming up the Catawba River and there was no outlet for the filth, 
and that sooner or later i t  would tend to create a nuisance or a result 
which might be reasonably anticipated. With this knowledge, i t  con- 
tinued to  empty the filth into the creek. They all knew the result and 
consequences of their acts and continued, after knowledge-thky became 
joint tort-feasors. 

26 R .  C. L., p. 764, says: "There is a class of cases in which the de- 
fendants are jointly and severally liable, although they are several and 
not joint tort-feasors, as where there is no concert of action or unity of 
purpose, but the acts are concurrent as to place and the time and unite 
in setting in operation a single destructive and dangerous force which 
produced the injury. There is also another class of cases in  which the 
defendants are jointly and severally liable, although they are not joint 
tort-feasors. If their acts are separafe and distinct as to place and t ime,  
but culrninufe i n  producing a public nuisance which injures the person 
or property of anofher,  they are jointly and severally liable." Bunker 
ITi71 Le. Sull ican X in ing ,  etc., Co. z.. Polak, 7 Fed. Rep. (2d series), 
p. 583; flillrnan o. Sewington ,  57 Cal., 56; NcDaniel v .  C i t y  of Cherry- 
cille, 91 Kan., 40. The decisions in the different states are carefully 
annotated in  Farley I\. Crystal Coal & Coke Co. (West Va.), 9 
A. L. R., 933. 

Cooley on Torts ( 3  ed.), p. 246-7, says: "In respect to negligent in- 
juries, there is considerable difference of opinion as to what constitutcs 
joint liability. No comprehensire general rule can be formulated which 
will harmonize all the authorities. The authorities are, perhaps, not 
agreed beyond this, but where two or more owe to another a common 
duty and by a common neglect of that  duty such other person is injured, 
then there is a joint tort with joint and several liability. The  weight of 
authority will, we think, support the more general proposition, that ,  
where the negligence of two or more persons concur in producing a 
single, indivisible injury, then such persons are jointly and severally 
liable, although there was no common duty, common design or concert 
action. 

The  International Shoe.Company says in its brief : "If we are cor- 
rect in our conclusions that the defendants are not joint tort-feasors, 
then i t  is clear that the controversy between the plaintiffs and the Inter-  
national Shoe Company is a separable controversy from that  between 
the plaintiffs and the other defendants herein, the decision of which is 
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in no way dependent upon or involved in  the controversy between the 
other parties, and that the cause is a removable cause." 

We do not think the action a separable controversy. The Inter- 
national Shoe Company was a joint tort-feasor and was an indispensable 
necessary party to the action. Morganton v. Hut ton ,  187 N. C., 756; 
k z n k  v. Hestrr ,  188 hT. C., 71. 

I n  Timber  Co. v. Ins. Co., 190 N .  C., p. 803, it is held: "If the de- 
fendant, or defendants, who seek to remove, are jointly liable, either in 
tort (Ry. Co. v. Dowell, 229 U.  S., 102; McAllister v. R. R. Co., 243 
U.  S., 302), or in contract (R. R. v .  Ide ,  114 U. S., 52; Pirie v .  Tvedt ,  
115 U.  S., 41; Core v. Vinal ,  117 U.  S., 347; Sloane 9 .  Anderson, 117 
U. S., 275), the requisite separability does not exist. . . . (p. 804) 
A joint tort is not separable," and cases cited. 

Mr.  Justice Sanford,  of the Supreme Court of the U. S., in I Iay  v .  
T h e  M a y  Dept. Stores Co. and W m .  McCormick, opinion delivered 
24 May, 1926, citing numerous authorities, says: "It is well settled by 
the decisions of this Court, that an action brought in a State court 
against two defendants jointly, in which the plaintiff states a case of 
joint liability arising out of the concurrent negligence of the defendants, 
does not present a separable controversy authorizing the removal of the 
cause to a Federal Court, even though the plaintiff might have sued the 
defendants separately; the allegations of the complaint being decisive 
as to the nature of the controversy in the absence of a showing that one 
of the defendants zm.s fraudulently joined for the purpgse of preventing 
the removal." 

From a careful review of the case the judgment of the court below is 
Affirmed. 

FOREST CITY BUILDING AND LOAN ASSOCIATION v. WILLIAM J. 
DAVIS AND MASSACHUSETTS BONDING AKD INSURANCE COM- 
PANY. 

(Filed 9 June, 1926.) 

1. Principal and Surety--Surety Bonds--Defalcation of Principal-Xoti- 
fication-Substantial Compliance. 

The stipulation as to immediate notification by the indemnified of 
defalcation of an employee covered by the bond to a company whose 
business is that of a surety, are construed in case of ambiguity in its 
expression more strongly against the company, and compliance by the 
indemnified, so as to put it upon reasonable notice, is held sufficient 
under the facts of this case. 
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2. Same--Evidence--Concealment of Defalcation-Experts-Accountants. 
Where the indemnified has substantially complied with the stipulations 

of the bond in notifying the surety company within the time required 
by specifying the default within three classifications, it  is competent 
to show by espert accountants who have made a personal investigation 
that certain transactions had the effect of covering up or concealing 
the defalcation specified in the notification to the defendant insurer. 

3. Same--Suspicion a s  to Defalcation. 
The requirement in the written bond of indemnity that the insured 

notify the insurer company immediately upon defalcation of the prin- 
cipal in the bonds, is sufficiently complied with if the notification be 
given within the time required after the insured had been reasonably 
satisfied, upon investigation, of the fact, and it  is not required that  
immediately upon a suspicion notice should have been given. 

4. Same--Instructions. 
An instruction upon competent evidence that the insured had sub- 

stantially complied with the requirement to immediately notify the 
surety company of the defalcation of the principal upon the bond, is held 
to be correct under the facts of this case. 

5. Judgments-InterestPrincipal and  Surety-Appeal and  Error-In- 
advertence--Modification. 

Where under the terms of the indemnifying bond interest is not due 
until three months after defalcation of the principal, a judgment which 
allows interest from a n  earlier period, and is otherwise correct, will 
be accordingly modified and affirmed. 

L ~ P P E A L  by defendant, Bonding a n d  Insurance  Company, f r o m  Walter 
D. Siler, Emergency Judge, a t  October Special Term,  1925, of RUTH- 
ERFORD. NO error. 

Action t o  recover of defendant, Wil l iam J. Davis, a s u m  of' money 
alleged to have been embezzled by him, while employed as  secretary and 
t reasurer  of plaintiff, and  t o  recover of defendant, Bonding and  I n s u r -  
ance Company, the  maximum amount  which i t  had,  by i t s  bond, agreed 
to p a y  plaintiff to  reimburse i t  f o r  loss sustained by  said embezzlement. 

Issues submitted to  the  j u r y  were answered as  follows: 
1. W a s  t h e  bond issued b y  defendant, Bonding Company, to  t h e  

plaintiff, Building and  Loan Association, a s  alleged in t h e  complaint?  
Answer : Yes. 

2. D i d  the  defendant, Davis, embezzle t h e  funds  of t h e  plaintiff a s  
alleged i n  t h e  complaint ? Answer : Yes. 

3. If so, i n  what  amount  did t h e  defendant, Davis, embezzle the  funds  
of t h e  plaintiff ? Answer : $3,202. 

4. D i d  plaintiff,  upon discovery of the  embezzlement of i t s  funds  by 
defendant, Davis, give immediate  notice of t h e  same t o  t h e  Bonding 
Company?  Answer : Yes. 
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5. Did plaintiff comply with the conditions of the bond with respect 
to furnishing the itemized statement as provided for therein? Answer: 
Yes. 

From the judgment upon this verdict, that  plaintiff recover of de- 
fendant, Davis, the sum of $3,202, with interest from 1 August, 1921, 
and of defendant, Bonding and Insurance Pompany, t11,. sum of $2,000, 
the maximum amount of the bond, with interest from 1 August, 1921, 
defendant, Bonding and Insurance Company, appealed. 

IZ. R. Blanton  and R y b u r n  & H o e y  for p l a i n t i f .  
J .  F.  Flowers for defendant ,  Bonding and I n w r a n c e  Company .  

CONXOR, J .  On 3 September, 1919, defendant, William J. Daris, mas 
in the employment of plaintiff as its secretary and treasurer. On said 
date defendant, Bonding and Insurance Company, executed as surety, 
with defendant Davis as principal, a bond, by which said company, i n  
consideration of the paymerlt of the premium as therein recited, agreed 
that, subject to the conditions of the bond, it would, within three months 
iwxt after proof of loss had been furnished to it,  reimburse plaintiff to an 
amount not exceeding $2,000, for such pecnniary loss of money, securi- 
ties or other personal property as plaintiff might sustain by any embez- 
zlenlerit of said Davis while i n  the perform:uice of the duties of his said 
office or position, which was committed during the life of the bond, and 
discovered within six months after the retirement of ,said Davis from 
the service of plaintiff. Among other conditions, which i t  is  expressly 
stipulated in the bond shall be conditions precedent to a recovery there- 
under, it is provided that "immediately after becomiig aware of any 
act or oinission which may be made the basis of a claim hereunder," 
plaintiff shall notify said Bonding Conipany and "within three months 
after such discorery file with the surety at its home office an  itemized 
statement of claim sworn to by the employer, and shall produce, for  
investigation by the surety a t  the home officle of the employer, all books, 
~ouchers ,  and evidence, within the control of the employer, requested 
by the surety." I t  is  admitted that  this bond was contirued in  full force 
and effect by the issuance of a rencwal certificate, until 1 August, 1921. 

Evidence offered by plaintiff tended to show that  defendant, Davis, 
retired from its service as secretary and treasurer on 1 ~Iugus t ,  1921; 
that during the latter part  of July,  1921, an  auditor, en~ployed by plain- 
tiff, made an  audit of the books and records of plai i~tiff ;  that  on 14 
September, 1921, as a result of said audit, which, however, was not 
accepted by plaintiff as full and correct, plaintiff notified defendant, by 
letter addressed to defentlant a t  Boston, Mass., that  t appeared that  
said Davis was short in his accounts, as swrctary and treasurer; that, 
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thereafter, acting under the instructions of the general agent of defend- 
ant, residing at Charlotte, N. C., plaintiff had a competent and experi- 
enced auditor to make a thorough and complete audit of the books and 
records; that  by reason of the nature of plaintiff's business, and the 
condition of its books and records, as kept by defendant, Davis, consid- 
erable time was necessarily consumed in making said audit ;  that  during 
this time plaintiff was in correspondence with the general agent of de- 
fendant at  Charlotte, N. C., i n  regard to the audit and its claim; that 
on 12 January,  1922, the audit having been completed and accepted by 
plaintiff, a statement of the shortage in the accounts of defendant Davis, 
as secretary and treasurer, verified by the president and secretary-treas- 
urer of plaintiff, was mailed to the general agent of defendant at  Char- 
lotte, S. C . ;  said statement shows the shortage to consist of the follom- 
ing items : 

Installments received and not accounted for $2,664.65 
Shortage in loan account 378.08 
Shortage in  cash account 200.92 

Total . .  . .  . . . . .  . . . . . .  . . . .  . .  . . .  . . . .  . . . .  . .  . . . .  $ 3,243.65 

On 27 January,  1922, defendant acknowledged receipt of plaintiff's 
letter, dated 12 January,  1922, with verified statement enclosed. I n  
this letter plaintiff is advised by defendant as follows: 

"What we require is an  itemized statement setting forth the charge 
against the principal. What you have heretofore sent us is merely the 
amount of the total, and does not give details." 

Further correspondence between plaintiff and defendant was had. 
Defendant, having failed to pay plaintiff's claim, summons in  this action 
was issued, after the expiration of three months, and before the expira- 
tion of twelve months, as required by the terms of the bond, in order that 
recovery could be had upon the bond. 

There was evidence that the net shortage of defendant Davis in the 
installment account, as charged to him by the auditor, was $2,676.65. 
Two checks were offered in evidence, referred to in  the testimony of the 
witnesses as the Bradley checks, aggregating $2,732.65. Both of these 
checks were payable to plaintiff; both properly indorsed were deposited 
in bank by Davis to the credit of plaintiff. There was evidence that 
neither of these checks was entered by Davis on the books of plaintiff. 
The checks were given to Davis in  payment of stock. The amount of 
both checks was included in the total amount of the shortage in  the 
installment pxount,  as charged by the auditor to Davis. Witnesses 
were permitted to testify. over objection of defendant, that  as Davis had 
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credited himself with the deposit of these checks, but had not charged 
himself, on the books of plaintiff, with the checks, the effect of the 
deposit of the checks to the credit of plaintiff was to cover up or reduce 
the shortage then existing by the amount of the checks, and that he was, 
therefore, not entitled to credit in the accounting, to the amount of the 
deposit. Defendant's objections were properly overruled. Both mit- 
nesses were expert accountants-one a cwtified accountant, and the 
other a bank officer of long experience. I t  was competent for them to 
testify as to the effect upon the accounting of these entries. 8. v. 
flightower, 187 N .  C., 300. Assignments of error based upon these 
exceptions cannot be sustained. The testimony was properly submitted 
to the jury upon the third issue. Plaintiff's contentiow that Davis had 
embezzled its funds in his hands, as its secretary and treasurer, to the 
amount as shown by the audit, did not necessarily involw these identi- 
cal checks. This is clearly shown by the testimony of the auditor as to 
the method by which he arrived at the amount of the shortage. He  
charged Davis with the sum of all items which the records showed had 
gone into his hands, as secretary and treasurer of plaintiff, and credited 
him with the sum of all items for which he had properly accounted. 
The difference he charged in the audit to Davis. " 

The evidence pertinent to the first three issues, w h e h  involved pri- 
marily the liability of defendant, Davis, was sufficient,, under the full 
and correct instructions of the court, to which there are no exceptions, 
to sustain plaintiff's contention as to these issues. DeEendant's conten- 
tions with-respect to the fourth and fifth issues are presented by its 
exceptions to the refusal of the court to allow its motion for judgment 
as of nonsuit, to the refusal of the court to give special instructions as 
requested in apt time, and to certain instructions given by the court ill 
the charge to the jury. These contentions involve the construction of 
the provisions of the bond, which by express stipulation are conditions 
precedent to a recovery against defendant by plaintiff. 

Did plaintiff comply with these conditions by giving "immediate 
notice" of its discovery of the embezzlement by Davis, and by furnish- 
ing to defendant an "itemized, verified statement" of its claim? - 

I n  view of the contentions of defendant, upon this record, the obser- 
vation of Douglass, J., in Bank v. Fidelity Co., 128 N. C., 366, seem 
pertinent. Judge Douglass, with his usual facility of expression, 
says: "The object of an indemnifying bond is to indemnify; and 
if it fails to do this, either directly or indirectly, i t  fails to accomplish 
its primary purpose, and becomes worse than useless. I t  is worthless as 
an actual security and misleading as a pretended 011e." Defendant is 
authorized to do business in this State; this business consists in doing 
something more than collecting premiums in this Slate. I t  will be 
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required to give value received for its premiums. I f  its construction of 
the conditions in its bond, involved in its assignments of error upon this 
appeal, should be sustained by the courts, its bond was not only useless 
as a security, but was misleading to the many who doubtless relied upon 
it as a protection for their weekly savings invested in the stock of plain- 
tiff, Building and Loan Bssociation. 

Two well-settled principles are applicable in the consideration of de- 
fendant's assignments of error : 

1. "The law does not have the same solicitude for corporations en- 
gaged in giving indemnity bonds for profit as it does for the individual 
surety who voluntarily undertakes to answer for the obligations of 
another. Although calling themselves sureties, such corporations are in 
fact insurers, and in determining their rights and liabilities, the rules 
peculiar to suretyship do not apply." Chicago Lumber Co, v. Douglass, 
89 Xan., 308, 44 L. R. A. (N. S.), 843, and cases cited. This Court has 
justly held that such corporations may make such reasonable regula- 
tions as are necessary for their own protection or the proper transac- 
tion of their business; but such stipulations will be most strongly con- 
strued against a forfeiture of the indemnity for which alone the bond 
is given, and in favor of a fair and equitable construction of the essen- 
tial purpose of the contract. 

2. "If, looking at all its provisions, the bond is fairly and reasonably 
susceptible to two constructions, one favorable to the bank, and the 
other favorable to the Surety Company, the former, if consistent with 
the objects for which the bond is given, must be adopted, and this for 
the reason that the instrument which the Court is invited to interpret 
was drawn by the attorneys, officers or agents of the Surety Company. 
This is a well established rule in the law of insurance." American 
Surety Co. v. Pauly (No. I ) ,  170 U. S., 133, 42 L. Ed., 977. 

These principles have been approved and applied in many decisions 
of this Court, in actions involving life, fire and accident insurance poli- 
cies. Guarantee Corp. v. Electric Co., 179 N. C., 402; Moore v. Acci- 
dent Assurance Corporation, 173 N.  C., 532; Lyons v. Knights of 
Pyihias, 172 N. C., 408; Collins v. Casualty Co., 172 N.  C., 543; Penn 
v. Ins. Co., 160 N. C., 399; Power Co. v. Casualty Go., 153 N. C., 275; 
Bray v. Ins. Co., 139 N. C., 390; Bank v. Fidelity Co., 128 N.  C., 366. 
They will be applied in the construction and interpretation of bonds 
or contracts such as that involved in this action. 

I n  Fidelity and Deposit Co. v. Courtney, 46 L. Ed., 1193, the Supreme 
Court of the United States approved an instruction that the requirement 
of a bond that the employer shall immediately give the company notice 
in writing of the discovery of any default or loss, ought not to receive 
the construction that it was intended by the parties that notice of a 
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default should be given instantly on the discovery of a default, but that 
what was meant was that notice should be given within a reasonable 
time, having in view all the circumstances of the case. 

We find no error in the instruction of the court upon the fourth issue 
that the requirement in the bond in the instant case, that plaintiff "im- 
mediately after becoming aware of any act or omission which may be 
made the basis of a claim hereunder shall notify the surety at  its home 
office," does not mean that as soon as plaintiff susperted or had sus- 
picion that Davis mas short in his accounts, plaintiff should notify 
defendant. Davis terminated his employm~nt by plainriff on 1 A ~ g u s t ,  
1921; plaintiff notified defendant on 14 September, 1921, that it ap- 
peared that Davis was short in his accounts. The court properly sub- 
mitted the fourth issue to the jury, with instructions that if they found 
from the evidence, and by its greater weight, that ~la int i f f  in good 
faith and within a reasonable time after the discovery, notified defend- 
ant of such shortage, the notice was sufficient, and that they should 
answer the issue Yes; otherwise, No. 

Kor do me find error in the instruction as to the fifth issue. Defend- 
ant's contention that plaintiff was required by the conditions of the 
bond to furnish a statement showing in  detail each separate sum of 
~noney embezzled by Davis during the life of the bond, from 3 Septem- 
ber, 1919, to 1 August, 1921, is unreasonable and cannot be sustained. 
The court instructed the jury that it was not necessary, under the pro- 
 isi ions of the bond, that every specific iten1 should appear in the state- 
~neilt furnished to defendant by plaintiff as proof of loss; that if the 
jury should find from the evidence, and by its greater weight that 
within three months from the date of the discovery of the facts upon 
which its claim was based, plaintiff furnished to defmdant a verified 
statement sufficient to enable defendant to ascertain the nature of the 
different itenis upon which the claim was based, this was a substantial 
compliance with the condition of the bond, and the jury should answer 
the fifth issue "Yes," otherwise "No." This instruction is supported 
by authorities and upon the facts in this case it is sound in principle 
and in accord with justice. 14 R. C. L., 1337, see. 50'7. 

We have examined the special instructions requested by defendant, 
and refused by the court; assignments of error based upon exceptions to 
such refusal cannot be sustained. The contentions involved in these 
exceptions are practically the same as those hereinbefore discussed and 
decided against defendant. 

I t  will be noted that the judgment is that plaintiff rlxover of defend- 
ant the sum of $2,000, with interest from 1 August, 1!121. The sworn, 
itemized statement, which the jury found was a compliance with the 
provisions of the contract, was filed 12 January, 1922. I t  is evident 
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that under the terms of the bond, the sum of $2,000 was not due until 
the expiration of .three months from that date; the judgment should be 
modified, to the end that plaintiff recover interest on the principal sum 
from 12 April, 1922, and not from 1 August, 1921, as the judgment, 
evidently due to a n  inadvertence, provides. As thus modified, the judg- 
ment should be affirmed. There is 

No  error. 

IVY RIVER LASD AND TIMBER COMPAh'Y ET AL. V. NATIOXAL FIR142 
S S D  MARINE INSURANCE COMPANY OF ELIZABETH, N. J. 

(Filed 9 June, 1926.) 

Insuranc~ServiceP1~)ce~~-Statutes-Nonresident uefendant - Secre- 
tary of S t a t e s p e c i a l  AppearanceMotio-Actian*Dismissal. 

In order to a valid service of summons up011 a nonresident fire in- 
surance company for loss by fire, up011 the Secretary of State, under 
the provisions of C. S., 6414, it is necessary that the defendant by com- 
pliance with C. S., 6415, or the other relevant sections of our statutes, 
C. S., 6288, 6410, 6424, 6425, 6426, 6427, has submitted itself to the juris- 
diction of our courts, or become subject thereto, and where it has only 
been made to appear that the policy was obtained from a foreign agency 
for placing insurance, that the nonresident defendant had no property 
or agency i n  this State, C. S., 1137, nor had sent adjusters herein for 
losses at any time, and had only thus accepted other policies of insur- 
ance in one or two isolated cases, it is not sufficient evidence to sustain 
the service of process, and upon the defendant's special appearance and 
motion, the action will he dismissed. 

APPEAL by plaintiffs from order of McElroy, J., at  April Term, 1926, 
of B~KCOMBE.  Affirmed. 

Summons in this action, issued on 21 November, 1925, by the clerk 
of the Superior Court of Buncombe County, was returned endorsed by 
the sheriff of Wake County, as follows: "Received 24 November, 1925. 
Served 24 November, 1925, by leaving a true copy of this summons with 
W. N. Everett, Secretary of State, for the State of North Carolina." 
The Secretary of State transmitted, by mail, the said copy to defendant, 
at  Elizabeth, New Jersey. 

Plaintiffs are corporations, created and existing under the laws of 
North Carolina, each having its principal office and place of business 
in the city of Bsheville, i n  said State;  defendant i s  a corporation, created 
and existing under the laws of New Jersey, having i ts  principal office 
and place of business in city of Elizabeth, i n  said state. 

On 7 Xovember, 1924, defendant issued a policy of insurance, by 
which it insured plaintiffs against loss or damage by fire to certain 
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property located in Buncombe County, Nor th  Carolina; said policy was 
applied for, on behalf of plaintiffs, by Pe r ry  & Parker Co., Inc., New 
York brokers; i t  was executed and delivered in the State of New Jersey;  
the premium on said policy was paid to defendant i n  said state. The  
property insured by said policy was destroyed by fire on 19 December, 
1924, and this action was begun to recover the  value of said property, 
in accordance with the provisions of said policy. 

Defendant has sent no adjusters into the State of S o r t h  Carolina. I t  
has not designated or appointed any agent, or other person within the 
State of North Carolina, upon whom process may be served. Defendant 
has never been admitted or licensed to do business in the State of North 
Carolina; it has no office or property of any kind in said state; nor has 
it any officers, directors, agents, or adjusters therein. 

On 5 May, 1924, defendant issued a policy of insurance by which 
i t  insured the French Broad Flooring Company, then engaged in operat- 
ing a flooring plant in Buncombe County, North Carolina, against loss 
or  damage by fire to its property located in said county and state; said 
company paid and defendant received the premium on said policy, which 
remained in force and effect, according to its terms, for one year;  at 
the expiration of said policy, defendant offered to renew it, but said 
company refused to accept such renewal. 

On  31 December, 1925, defendant issued a policy of i i~surance by 
which i t  insured the Williams-Brownell Planing Mill Company, then 
engaged in operating a planing mill in Buncombe County, North Caro- 
lina, against loss or damage by fire to its property located in said 
county and Sta te ;  said policy i s  now, according to its terms, in full 
force and effect. 

T h e  above recited facts having been made to appear to the court by 
affidavits, upon the  hearing of defendant's motion, made upon its special 
appearance for that  purpose, that  the court strike out the return of the 
service of the summons in this action, and thereupon di~~rniss  the action, 
and the court, upon consideration of all the affidavits:, and the com- 
plaint filed in the cause, having found as  a fact that  defendant was not 
doing business in  the State of North Carolina, it  was ordered and 
adjudged that  the return of the service of the summons in the actioir 
be stricken out, and that  the action be dismissed for want of proper 
service of summons. From this order, plaintiff appealed. 

Merrick, Barnard & Heazel and Mark W .  Brown for plaintiffs. 
Jones, Williams & Jones for defenclant. 

CONNOR, J. Defendant is a foreign insurance company, engaged i11 the 
fire insurance business. I t  has not been admitted or authorized to do 
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business in this State, according to the laws thereof. Service of summons 
or other legal process cannot, therefore, be made upon defendant, as pro- 
vided in C. s., 6414 and 6415. No summons in this action has been 
served upon the Insurance Commissioner of this State, for the reason 
that plaintiffs do not contend that defendant has been admitted or 
authorized to do business in the State, under the provisions of C. S., 
chap. 106, Art. 16. 

Defendant is, however, a corporation, incorporated under the laws of 
another state. I t  has no property in this State; i t  has no officer or 
agent in the State, upon whom process against it may be served. Plain- 
tiffs contend, however, that it was doing business in this State, and, there- 
fore, that under C. S., 1137, summons in this action against defendant 
may be served upon the Secretary of State by leaving a true copy thereof 
with him. Defendant admits that a copy of the summons, served on the 
Secretary of State, was mailed to it, at  its office in the city of Elizabeth, 
New Jersey, and there received by it, but denies that it was doing busi- 
ness in the State of North Carolina, on the date of the issuance of the 
summons, or on the date of the issuance of the policy, upon which this 
action is founded. 

The insured are citizens of North Carolina; the property insured 
against loss or damage by fire was located in North Carolina at  the time 
the policy was issued, and also at  the time it was destroyed by fire. The 
application for the policy, however, was made by a broker, engaged in 
business in New York, to the defendant, at its home office, in the State 
of New Jersey; the policy was issued, and the premium was paid in said 
State. The policy was not procured through any officer or agent of de- 
fendant in North Carolina or through any person in said State acting 
in its behalf. Defendant did not negotiate with insured, with respect 
to said policy through any person in this State. I t  has sent no adjuster 
or other agent into this State, since the destruction of the property 
insured by fire. Defendant has never expressly consented to be sued in 
the courts of North Carolina; there is no evidence of conduct, on its 
part, either before or since the issuance of the policy, from which such 
consent may be implied, unless it appears from the evidence submitted 
to the court, upon the hearing of defendant's motion, that defendant was 
doing business in the State within the meaning of C. S., 1137. The court 
found as a fact that defendant was not doing business, in the State and, 
therefore, held that the court had not acquired jurisdiction of defendant 
in this action by service of the summons upon the Secretary of State 
for North Carolina, and dismissed the action. I n  this, we find no error. 

The validity of the service of summons in  an action, instituted in 
the courts of this State against a foreign, or nonresident corporation, 
upon the Secretary of State, where it was contended that such corpora- 
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tion was doing business in this State, and that therefore the service 
upon the Secretary of State was ralid, has been considered recently 
by this Court in Lunceford c. Association, 190 N. C., 314 and in R. R. 
7.. Cobb, 190 N. C., 376. Upon the facts in each of these cases, it was 
held that the nonresident corporation was doing busiiwss in the State, 
and that the service was valid. 

I n  the former case, it was found as a fact by the trial court. and 
embodied in the judgment that "defendant issues and delirers contracts 
of insurance to residents of this State, and collects from those insured 
by i t  in this State the annual dues and assessments agreed to be paid 
by the insured. An application of a residel~t of this State to defendant 
for insurance is dated at the postoffice address of the reiident applicant, 
is also signed by the resident applicant and the applicant is recommended 
by a resident already insured by defendant and called a member of de- 
fendant's association. The application is signed by the member who 
recommended the applicant and the acceptance of the application also 
shows the postoffice address of such recomniending member, and if and 
when a certificate or contract of insurancc~ is issued m d  delivered to 
the applicant upon such application, the contract of insurance so issurd 
and delivered makes the application therefor a part of the said contract 
of insurance." 

I n  the latter case, it is said in the opinion of the Court, written 
by Stacy, C. J., "It clearly appears from the record that the appealing 
defendant ( i .  e. the foreign corporation) is 'doing I)usiness in this 
State."' The record discloses that a resident corporat 011, a party de- 
fendant to the action, was the distributor in North Carolina of the non- 
resident or foreign corporation, and not merely a di,stributor of the 
articles manufactured by i t ;  and that said resident corptsration, through 
its officer, acted for the nonresident corporation, in some, if not all, of 
the transactions in this State out of which the action arose. I t  thus 
appeared that the foreign corporation was doing business in this State 
through an agent in this State. 

These two cases are clearly distinguishable from the instant case. I n  
the instant case, the foreign corporation had no agent or other person 
acting in its behalf within the State of North Carolina. I t  would be a 
strained construction of the facts in this case, to hold that defendant 
came to North Carolina, and by transacting business here, submitted 
itself to the jurisdiction of the courts of this State. Defendant was ex- 
pressly forbidden by the law of this State to make any contract of insur- 
ance within this State upoil or concerning property in this State, or with 
any resident of this State. C. S., 6288. No action could be maintained 
upon such contract or policy for fire insurance in  the courts of this 
State. C. S., 6424. Plaintiffs, citizens of this State, had not procured 
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license from the Insurance Commissioner of the State as provided ~ I I  

C. S., 6425, authorizing them to procure a policy of insurance from a 
foreign fire insurance company, not admitted or authorized to do bnsi- 
ness in this State. 

T h e  fact that  defendant issued two other policies of fire insuraiice to 
residents of this State, upon property located in the State, is not determi- 
native of the question involved in plaintiff's appeal. I t  does not appear 
that either of these policies-one issued before and the other subsequelit 
to the issuance of the policy to plaintiffs-was issued in North Carolina, 
or through an  agent or other person in the State. Nothing else appearing, 
we must conclude that  these policies were issued under the same circum- 
stances as  those under which the policy u7as issued to plaintiffs. I t  cnn- 
not be held that  the issuance of one or more policies of fire insurance, 
by a corporation, created and existing under the laws of another State, 
and not authorized to do business in  this State, insuring citizens of this 
State against loss or damage by fire to property situate in this State, 
the contracts for such policies having been made, and the premiums 
having been paid in the State in which the foreign corporation has its 
principal office and place of business, not by or through any agent of such 
corporation or person authorized to act for i t  in this State, constitutes 
"doing business" in the State of North Carolina within the meaning 
of these words in C. S., 1137. 

I n  determining the question whether a foreign corporation is doing 
business within a State, so as to be subject to its jurisdiction, and, to 
the end that  such jurisdiction may be exercised, subject to service of 
process from its courts, in accordance with statutory provisions for such 
service, it  has been generally held that  the foreign corporation must 
have entered the State, in which process is  sought to be served, in order 
that jurisdiction may be exercised therein for the purpose of carrying on 
its business in said State, and must have been within the State during 
the time such business was transacted. As a corporation may act only 
by its officers, agents or other persons authorized to act for it, or in its 
behalf, the presence within a state of such officers, agents or other 
persons, engaged in the transaction of the corporation's business therein, 
is generally held as determinative of the question. But  no all-embracing 
rule as to what is "doing business7' has been laid down. The  question 
is one of fact, and must be determined largely according to the facts 
of each individual case, rather than by the application of fixed, definite 
and precise rules. I n  the last analysis, the question is one of due process 
of law under the Constitution of the United States. 14a C. J., 1372, sec. 
4079. See Alto v.  Hartwood Lumber Co. (Wash.) 237 Pac., 987. 

I t  is the policy of this State, as shown by its statute law, to protect 
its citizens, who wish to insure their property, in this S ta te  against 
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loss or damage by fire, by making i t  unlawful for any insurance rom- 
pany to make ally contract of insurance upon or concwning property 
in this State, unless and except such company is  authorized to make 
such contract under the laws of the State. (2. S., 6288. N o  action may 
be maintained in  the courts of this State upon a coiltract or policy 
of fire insurance issued upon property in  th is  State by any com- 
pany not authorized by law to transact insurance business in  this 
State. C. S., 6424. Provision is made by law for the admission of 
foreign insuralice companies to do business in this State. C. S., 6410 
e t  sey. Citizens of the State, who find themselves unable to procure 
protection for their property from the hazard of fire in companies 
authorized to do business in the State, may, upon complying with the 
provisions of C. S., 6425, be permitted to procure pol~cies of fire in- 
surance from companies not authorized to do bus ines  in the State. 
F i r e  per cent of the premiums paid for such policies shall be deduc t~d  
by the insured, and remitted to the Insurance Commissioi~er of the State, 
and paid by him to the State Treasurer. (7. S., 6427. I f  any person 
licensed to procure insurance from an  unauthorized foreign company 
fails to comply with the statute, under which he is authorized to procure 
such insurance, he shall be guilty of a crime. C. S., 6426. 

The facts in the instant case, in which we affirm the order of the 
court below, upon its holding that  defendant was not dcing business in 
this State, are quite different from those npon which it was held in 
Yenn I,. X .  F .  Ins. Po. v. Meyer,  197 U. S., 407, 49 L. Ed., 801, that  
the plaintiff i n  error, a Pennsylvania corporation, was doing business in 
the State of New York. I n  both cases, it  is true, the policies of fire 
ilisuraiice were issued in the states in which the insurance company was 
incorporated; the i ~ ~ s u r e d  in both cases were residents of other states in 
which the actions were brought upon the  policics, for loss or damage 
by fire to property situate in said states. I n  the latter case, nearly one- 
third of the fire risks assumed by the Pennsylvania Company were within 
the Sta te  of New York;  in the instant case, only three policies had bee11 
issued by defendant, insuring residents of Noi-th Carolina against loss 
upon property situate ill said Sta te ;  thus showing that  the Pennsylvania 
Company was engaged generally in  the business of insur mg property in 
New York, whereas the transactions of defendant with citizens of this 
State with respect to  property therein were occasional and sporadic. I t  
has been held that  a single isolated transaction does not constitute a 
doing of business within the State;  in only a few juriridictions has it 
been held otherwise. 14a C. J., 1373. Applications for policies wrre 
sent through the mail by residents of New York to the conipally, at 
its home office in Philadelphia ; policies, executed in Phile delphia, by the 
company, were delivered by mail  to the person insured, in New York. I n  
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the instant case the policies were applied for, issued and delivered in New 
Jersey. No adjusters have been sent by defendant into this State, where 
this action was instituted, whereas i t  is  found as a fact in the case cited 
and relied upon by appellants that  the Pennsylvania Insurance Company 
had sent adjusters into the  State of New York, relative to claims made 
by residents of that  State under policies issued by the company upon 
property situate there. 

I11 support of this decision, the following authorities are cited and 
relied upon: Hinn. Corn. Men's Association v. Benn, 261 U .  S., 140, 67 
L. Ed., 573; H u n t e r  v. M u t u a l  Reserve Life Ins. Co., 218 U. S.,  573, 
54 L. Ed., 1155; Allgeyer v. Louiriana, 165 U. S., 578, 41 I,. Ed., 832, 
14a C. J., p. 1379, sec. 4089 et seq., and cases cited, 21 R. C. L., p. 1340, 
see. 91 and cases cited. 

Plaintiffs having elected to procure a policy of insurance on their 
property in this State from a foreign insurance company which had 
not sought admission into this State, under its laws, and which had not 
entered the State for the transaction of its business, and thereby sub- 
jected itself to  its jurisdiction, cannot complain that  the courts of this 
State ha re  not acquired jurisdiction of said company by the service of 
the summons in this action, to enforce their claim under said policy. 
The order must be 

Affirmed. 

AMERICAN YARN AND PROCESSING COMPANY, A CORPORATIOH, Y. 

EUGENE H. DEWSTOE ET AL. 

(Filed 9 June, 1926.) 

1. E s t a t e e F e e  Conditional-Contingent Remainders-Statutes. 
An estate to the testator's wife for life, and a t  her death to be equally 

divided among four of his children by name, and if any of the children 
die without issue their proportional parts to the testator's lineal de- 
scendants: Held ,  the children take a fee conditional at the death of the 
testator, subject to be defeated upon the death of any of them during 
the continuance of the life estate, and upon the death of one or more 
of them, his or their share vests in the other surviving children of the 
testator. C. S., 1737. 

2. Sam-Deeds and Conveyanc-Equity. 
Where the children of the testator take by devise a defeasible title 

in the lands and attempt to convey the fee-simple title to a part thereof, 
when the contingency happens that vests a fee-simple title in them, and 
the remaining part of the land is sufficient, their part of the land thus 
taken by devise will be decreed to them from the lands not subject to 
their conveyance. 
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3. Same-Dower-Zudgment-Appeal and Erro-Procedure. 
The widow of one acquiring a defeasible fee-simple title may hare 

her homestead allotted therein, and where it appears on appeal to the 
Supreme Court that such relief has been granted to her, and no allotment 
thereof has been made, from which she has not appealed, the scope and 
extent of her dower interest may be left ope11 for its ascertainment ill 

a formal proceeding for that purpose. 

APPEAL by  lai in tiff and certain defendants from Cowper, Emergency 
Judge, at March Term, 1926, of GASTOK. 

Martin R. Dewstoe died in February, 1912, seized of ,33 acres of l a id  
in River Bend Township, Gaston County. H e  left s u ~ ~ i v i n g  him his 
widow, Martha L. Dewstoe, who died 8 December, 1923, aud four cliil- 
dren, namely, Louise D. Henderson, Gertrude Costner, Martin E.  Dew- 
stoe, and Eugene H. Dewstoe. Mrs. Louise D. Henderson is the mother 
of Mrs. Jean Henderson Thistlethwaite and Miss Bain Henderson ; Nrs. 
Gertrude Costner has never had a child born to her;  Eugene H.  Dewstoe 
is the father of Catherine Dewstoe, an infant under the age of fourteeii 
years; and Martin E. Dewstoe died in Alabama 10 May, 1925, without 
issue, leaving as his widow Rose McDonald Dewstoe, who is his qualified 
executrix. 

Martin R. Dewstoe also left a will, probated 16 ,July, 1912, the 
material clause of which follows: "I give and bequeath to my beloved 
wife, Martha L. Dewstoe, all my real estate situated in Gaston and 
Moore counties, including my dwelling-house, all my outhouses and 
other improvements, together with all my personal property including my 
cotton mill stocks, my livestock of whatever kind I ma,y possess at my 
death, to have and to hold to her, the said Martha L. Dewstoe for 
and during the term of her natural life, and at her death the said real 
and personal property to be equally divided among my children, riz.: 
Louise D. Henderson, Gertrude Costner, Martin E .  Dewstoe, and Eugene 
H. Dewstoe, and if any of my heirs dim without issue their proportional 
part of my estate shall revert to my lineal descendantt:." 

On 13 August, 1918, Martha L. Dewstoe, widow of the testator, and 
Louise D. Henderson, widow, Martin E .  Dewstoe and his wife, Gertrude 
D. Costner and her husband, and Eugene H .  Dewstoe and his wife con- 
veyed by deed with the usual covenants and warranties 151/i acres (which 
is a part of the 83 acres) to the American Processing Company, prede- 
cessor of the plaintiff; and on 7 November, 1923, a similar deed was 
executed to the plaintiff for ly3 acres ( a  part of the 83-acre trart)  by 
the same grantors except Martha L. Dewstoe who had died. 

Martin E .  Dewstoe devised his property to his wife, 2nd in the third 
item he provided that whatever he acquired under his father's will 
should descend through him to his wife. 
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After receiving the two deeds referred to above the plaintiff was ill- 
formed that  the  children of Mrs. Louise D. Henderson and the child 
of Eugene H. Dewstoe claim that  they have a contingent interest in 
the land thus conveyed to the plaintiff and that  such interest can be 
determined only as the several heirs may die; and therefore it brought 
suit praying that  i t  be declared the owner of an  indefeasible title to the 
two lots conveyed to it and that  the defendants and the unborn lineal 
descendants of Martin E. Dewstoe be forever excluded; or in lieu thereof 
that the share of Martin E. Dewstoe in the land devised by his father 
be allotted in fee to Louise D. Henderson, Gertrude D. Costner, and 
Eugene B. Dewstoe so as to include the land conreyed to the plaintiff 
and that  it be decreed that  their title inure to the benefit of the plaintiff 
by virtue of the deeds executed by the  defendants. d guardian was 
appointed to represent the infant defendant and the unborn lineal 
descendants. The  following verdict was returned : 

1. Are the devisees of Martin R .  Dewstoe, deceased, still the owners 
of the entire tract of land described in paragraph 4 of the complaint, 
subject to  the terms and provisions of the will of Martin R. Dewstoe, 
except the parcels thereof heretofore conveyed to the plaintiff by the 
deeds of conveyance referred to in paragraph 7 of the complaint? 
ilnswer : Yes. 

2. Are the two parcels of land conveyed to the plaintiff by the'deeds 
of conveyance referred to in paragraph 7 of the complaint (being 
parts of the tract described in paragraph 4 of the complaint), at this time 
and a t  all times since the death of Martin R. Dewstoe less in value and 
acreage than one-fourth of the acreage and value of the tract of land 
described in paragraph 4 of the complaint, which was devised by the will 
of Martin R. Dewstoe, deceased, as alleged in the complaint? Answer: 
Yes. 

3. Can one-fourth in value of the tract of land described in paragraph 
4 of the complaint, be set aside and allotted in  severalty to the defend- 
ants, Mrs. Louise D. Henderson, Nrs.  Gertrude D. Costner, and Eugene 
H .  Dewstoe, so as to embrace and include the parcels of said entire tract 
of land heretofore conveyed to the plaintiff by the deeds of conveyance 
referred to in paragraph 7 of the complaint, without prejudice to the 
interest of the other parties who now have, or may hereafter acquire, 
an interest in said tract of land under the will of Martin R. Dewstoe, 
deceased ? Answer : Yes. 

Judgment for the plaintiff and appeal as noted. 

11'. S.  O'B. Robinson, Jr., for plaintif. 
R .  B. Evins and Cansler & Cansler for Rose XcDonald Dewstoe. 
0. F. Mason, Geo. B. Mason and 0. F. Mason, Jr., for Zugene H.  

Deuvtoe and others. 
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ADAMS, J. I t  was adjudged by the tr ial  court that  the interest or 
estate of each of the four children in the devised land mas subject to be 
defeated and terminated as to each of them by his or her death without 
issue then living or born within ten lunar months thereafter. This ad- 
judication is assailed by the plaintiff and Rose McCbonald Dewstoe, 
widow and executrix of Martin E. Dewstoe, who contend that  the death 
of the life tenant was fixed as the time when the devise over was to 
becoma effective, and that  the d e ~ ~ i s e  to the  lineal descendants i s  not a 
limitation upon the estates taken by them on the division, but is a state- 
ment of the conditions upon which the lineal descendants of the testator 
were to  be substituted for any child who might be dead without i s sw  
a t  the time the division was made. 

-2s a general rule where a devise is made to one for life and after 
his death to the testator's next of kin, the next of kin who are to take 
are tho persons who answer that  description a t  the death of the testator 
and not those who a11swer the descriptiori a t  the death of.the first taker. 
Jenkins v. Lambeth, 172 N .  C., 466; Goode v.  Hearne, 180 N .  C., 475; 
Witty v. Witty,  184 N. C., 375; Dupree v. L)aughtridge, 188 N .  C., 193. 
I t  is otherwise, however, where it appears from the terms of the will that  
some intervening time is  indicated. Rank v. Murray, 175 N .  C'., 62. 
Ordinarily a devise to the survivors of a class will take effect a t  the 
testator's death, but not if a particular estate is crea etl and the rc- 
mainder is given to those who survive the life tenant. iUercer v. Dou~ns ,  
191 N. C., 203. Under the rule a t  common law a limitation contingent 
upon death without issue was void for remoteness becauw i t  referred to 
an  indefinite failure of issue; and in order to give effect to the testator's - 

intention the courts began to  look for some intermediate time, such as 
the termination of the life estate, or some other designated period, and 
held tha t  the phrase "dying without issue" was to be referred to this inter- 
mediate period. Hilliscrd v. Kearney, 4 5 N .  C., 231. This  principle was 
entirely changed by the act of 1827, which is now C. S., 1737: "Every 
contingent limitation in any deed or will, made to depend upon the 
dying of any person without heir or heirs of the body, or without issue 
or issues of the body, or without children, or  offspring, or descendant 
or  other relative, shall be held and interpreted a limitation to take 
effect when such person dies not having such heir, or issue, or  child, or 
offspring or descendant, or other relative (as the case may be) living 
a t  the time of his death, or  born to him within ten lunar months there- 
after, unless the intention of such limitation be otherwise, and expressly 
and plainly declared in the face of the deed or will creating i t  : Provided, 
that  the rule of construction contained in  this section shall not extend 
to any deed or mill made and executed before the fifteenth day of 
January,  one thousand eight hundred and twenty-eight." 
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Pattarson v.  McCormiek, 177 N. C., 448, was decided in 1919; and in 
an exhaustive opinion practically all the cases relating to this statute 
were reviewed, distinguished, and classified. I n  that case the testator 
devised his plantation to his mother during her lifetime, and then 
provided: "After the death of my mother I will and bequeath the 
plantation above mentioned to my nephews, John D. and Clem Jowers, 
to be equally divided between them. I n  case they or either of them die 
without issue, it is my will that the property herein bequeathed shall 
no to the heirs of Archibald and Gilbert Patterson and to the surviving - 
brother John D. or Clem Jowers, as the case may be, to be equally 
divided between them." The life tenant died in 1877 and John D. 
Jowers in 1904 without surviving issue, and the Court held that as the 
time of dying was to be referred to the death of John D. or Clem 
Jowers the title to the plantation vested, upon the death of John D. 
absolutely in the plaintiffs and in the defendants as purchasers from 
Clem. Another review of the decisions would now serve no good purpose. 
To those cited in Patterson v. McCormick may be added Love v: Love, 
179 N. C., 115; Willis  v. Trust  Co., 183 N. C., 267; Vinson v.  Gardner, 
185 N. C., 183; Alexander v. Fleming, 190 N. C., 815. I n  some of the 
cases the devise was substantially the same as that now under considera- 
tion and these decisions are controlling here. On this point we find no 
error. 

I t  was also adjudged that upon the death of Martin E. Dewstoe his 
undivided one-fourth interest vested as an indefeasible fee-simple title 
in the surviving brother and sisters. We think this conclusion also is 
correct. The manifest purpose was to provide first for the children- 
the grandchildren to take in succession and not as tenants in common. 
James v. Hooker, 172 N. C., 780; Bowden v .  Lynch, 173 N.  C., 203; 
Robertson v. Andrews, 175 N. C., 492. I t  was established by the verdict 
that the two lots conveyed to the plaintiff by the testator's widow and 
children are less in value and acreage than one-fourth the value and - 
acreage of the 83-acre tract, and that one-fourth in value of the entire 
tract can be allotted in severalty to the three surviving children so as to 
include the lots conveyed to the plaintiff without prejudice to the other 
interests. Accordingly, it was decreed that the share of Martin E. Dew- 
stoe be thus allotted, and that the cause be referred to the clerk to appoint 
commissioners to make such allotment by metes and bounds, excluding 
from consideration all improvements made on the property by the plain- 
tiff or its predecessor, and embracing in the allotment the two lots 
now claimed by the plaintiff. As we understand from the briefs and 
the oral argument the defendants, except Rose McDonald Dewstoe, admit 
there is no error in the judgment, and as the order in reference to this 
allotment is not one of the grounds on which she appeals, we find no 
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exception to this part  of the judgment. Rose McDonald Dewstoe assigns 
for error the court's failure to determine and adjudge the extent of her 
dower interest in the defeasible estate of her deceased husband. The 
judgment merely declares that  she shall not claim dower in the lots 
conveyed to the plaintiff and that  no other par t  of the judgment shall 
prejudice or affect her right to any dower she may have as surviving 
widow. I n  her brief she says that  she requested the tr ial  court to ad- 
judge that  she is  entitled to dower in one-fourth in  value of the entire 
tract except the lots conveyed to the plaintiff; but such request is not 
disclosed by the record. She  prayed a separate appeal, but she has 
set out no specific assignment of error in the judgment. Rose McDonald 
Dewstoe is of course entitled to dower in  the defeasible testate of her de- 
ceased husband (Alexander v. Fleming, 190 N. C., 815), but it was 
suggested on the  argument that  as the judge did not undertake to 
determine the present scope and extent of her right to dower, the questiou 
should be left ope11 until in a formal proceeding i t  can be fully cox;- 
sidered. I n  the present state of the record we concur in this suggestion. 
We find no reversible error. 

No error. 

COUNTY SAVINGS RANK O F  ABBEVILLE, S. C., v. T. P. TOLBERT ET AC. 

(Filed 9 June, 1926.) 

Where in proceedings for attachment, it sufficiently appears of record 
that the court hat1 jurisdiction of the subject-matter, ~t is unnecessary 
that the affidavit of the attaching creditors specifically allege its juris- 
diction. C. S.. 484, 799. 

2. Deeds and Conveyances - Fkgistration - Vendor and Purchaser - 
Statutes-Probate-Xotice-Creditors. 

While a defective probate of a deed to lands appearing upon its face 
is ineffectual to pass title as against crrditors, etc., it is otherwise when 
the probate appears to have been in conformity with law, regularly taken 
by  a notary pul)lics in South Carolina, and there is no eridence that 
the grantee in the commissioner's deed under the foreclosure of a mort- 
gage had actual notice of the defect. C. S., 3294, 3311. 

3. Same-Knowledge-Defective Probate--Burden of Proof. 
The lrurden of proof is on a creditor claiming a priority of lien by 

judgment over a purchaser at a forec.losni-e sale untle~' a mortgage by 
re;lson of the purchacer's knolvledge of a tlrfcctire prohate of thr mort- 
gage not it1)l)enring thrreol~ i n  the ofice of the register of deeds, to 
shcrlv sucah knonlcclge. 
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4. Sam-Notaries Public of Other States. 
While a probate of a mortgage taken in this State by a notary public 

of another state is defective, the purchaser at the mortgage sale will 
acquire by his deed the title as against a subsequent judgment creditor, 
when the probate appears of record in the office of the register of deeds 
in the county wherein the land is situate here to have been regularly 
taken in South Carolina, and there is no evidence that such purchaser 
had knowledge of the defect at or before the time he acquired his deed. 
This being an action for possession only, as to whether the purchaser a t  
tt ~nortgage qale has a right to redeem under the circumstances, q m r e .  
the same not presented in the instant case. 

APPEAL by defendant from Bryson, J., a t  October Term, 1925, of 
JACKSOX. Reversed. 

,Iction for possession of land. Plaintiff and defendant, both, claim 
title to the land in controversy from R. R. Tolbert, Jr., as  the common 
source of their respective titles. The  land is located in  Jackson County, 
North Carolina. 

Plaintiff claims immediately under deed from R. E. Cox and wife, 
dated 4 April, 1924, and duly recorded on said date. On 4 June,  1923, 
N. L. Sutton, sheriff of Jackson County, sold the land under an execu- 
tion in his hands issued upon a judgment of the Superior Court of 
Jatkson County, rendered in an action therein pending, instituted by 
County Savings Bank of Abbeville, S .  C., as plaintiff against R. R. 
Tolbert, J r . ,  as defendant; the summons in said action, dated 30 October, 
1922, was served by publication, upon said defendant, who was a non- 
resident of the State of North Carolina, but who had property in 
S o r t h  Carolina; a warrant of attachment issued in said action was 
leried upon the land in controversy as the property of R. R. Tolbert, J r .  
I t  was adjudged in said action that  plaintiff recover of defendant the 
sum of $5,556.91, interest and costs, and that  said judgment was a 
specific lien upon the land in controversy, by virtue of the attachment 
levied thereon. Under the execution issued on said judgment, the sheriff 
of Jackson County sold the said land, and by deed dated and recorded on 
4 June,  1923, conveyed the same to R .  E. Cox, the purchaser, a t  said 
execution sale. 

Plaintiff contends that  by virtue of said deeds, to wit, the deed of 
the sheriff to R. E .  Cox and of R. E. Cox and wife to plaintiff, plain- 
tiff is now the owner of all the right, title and estate of R .  R .  Tolbert, 
Jr . ,  in and to said land, owned by him on 30 October, 1922, the date 
011 which the attachment was levied therein in the action entitled 
"County Savings Bank v. R. R. Tolbert, Jr." 

Defendant claims immediately under deed from Walter E. Moore, 
commissioner, dated 26 November, 1923, and duly recorded on said 
date. This deed was executed by the said commissioner, by virtue of a 
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decree made by the Superior Court of Jackson County, in ail actioii 
entitled, "T. P. Tolbert v. R. R. Tolbert, Jr.," confirming the sale 
of said land, made on 5 November, 1923, a t  which defendant was the 
purchaser. This action was begun on 28 Julie, 1923, for the purpose of 
foreclosing a mortgage executed by R. R .  Tolbert, J r . ,  to T .  P. Tolbert, 
dated 13  June,  1922. The  execution of said mortgage, was probated ky 
a notary public of South Carolina on 13 June, 1922. The certificate 
of said notary public was adjudged by the clerk of the Superior Court of 
Jackson County to be correct and according to law; the nlortgage, with 
the certificates of the notary public and of the clerk of the Superior 
Court of Jackson County were recorded in the office of the register of 
deeds of said county, on 19 September, 1922, in Book 87 a t  page 474. 

Defeiidaiit contends that by virtue of said mortgage, recorded oil 19 
September, 1922-prior to the date on which the attachiile~it uiider whir11 
plaintiff claims was levied upon said land:  to wit, 30 October, 1922-- 
and by virtue of the judgment and decrees in the action, entitled "T. P. 
Tolbert c. R. R. Tolbert, Jr." and of the deed of the commissioner 
conveying the land to him, his title to said land is prior to the title of 
plaintiff, and that, therefore, plaintiff is not entitled to recover of him 
possession of said land. 

I t  is admitted, upon the record, that  the mortgage, under x~hich  de- 
fendant claims, was executed in Asheville, North Carolina; that its 
executioii was proven by a subscribing witness thereto before a notary 
public of South Carolina, in said ci ty;  that  the certificate of said notary 
public was attached thereto in said ci ty;  and that  the said mortgage was 
ordered to registration and registered in  Jackson County, up011 the 
certificate of said notary public. Plaintiff contends that  for this reason 
the registration of the said mortgage was void and of 112 effect as to it,  
all attaching creditor, and subsequent purchaser for value. 

The note secured by the said mortgage, and the mortgage purport, 
each on its face, to have been executed in South Carolina; the certifi- 
cate of the notary public of South Carolina shows, upon its face, 
that  i t  mas signed by said notary public in said state. There is ~iothing 
on the face of the note, the mortgage, or the certificate as to its probate, 
which shows that it was executed or probated in Korth Caroliila. 

Upon the foregoing facts, established by the undisputed evidence, 
offered a t  the trial, the court was of the opinion that  only questions 
of law were prcsented to the court for i ts  decision, in order that  a 
judgment might be rendered herein, determining the  rights of the 
parties with respect to the possession of the land described in the com- 
plaint; that as there was no controversy as to the facts, it  mas not 
necessary that issues be submitted to the jury. Counsel for both plaintiff 
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and defendant, concurred in this opinion. Thereupon, in accordance 
with the opinion of the court, as to the law applicable to the admitted 
facts, judgment was rendered that  plaintiff recover of defendant posses- 
sion of the land described in  the complaint. I t  was ordered that the 
action be retained on the docket that issues as to damages sustained 
by plaintiff on account of the wrongful possession of the land by de- 
fendant, might hereafter be submitted to the jury. 

From this judgment, defendant appealed. 

J .  M. Nichols, Xorgan  & Ward  and Alley & Alley for plaintiff. 
Brooks, Parker & Smith, TT7alter E.  Moore and .Jlays & Feathersfone 

for defendant. 

CONNOR, J. Defendant, by his appeal, presents two questioiis: 
1. Were the affidavits upon which the orders were made for the publi- 

cation of summons, and for the issuance of the warrant of attachment, 
in the action entitled, '(County Savings Bank v. R. R. Tolbert, Jr.," 
sufficient to support said orders? We find no error in the holding of the 
court that the affidavits were sufficient, and that  therefore, by virtue of 
the deeds under which it claims title to said land, plaintiff is the owner 
of all the right, title and estate of R. R.  Tolbert, Jr . ,  in and to said 
land at  the date of the levying of the attachment, to wit, 30 October, 
1922. I t  was not alleged specifically in  said affidavits that "the Superior 
Court of Jackson County has jurisdiction of the subject of the action." 
There is no requirement in C. S., 484, or in C. S., 799, that such allega- 
tion shall be made specifically in the affidavit. I n  this case the jurisdic- 
tion of the court, as to the subject of the action, appeared from the 
facts alleged in the affidavits, and in the complaint, which was on file 
at  the time the orders are made. This was sufficient, Page v. NcDonald,  
159 N .  C., 43; Bacon v. Johnson, 110 N .  C., 114; Dacis v. Davis, 
179 N.  C., 185. 

2. Was the registration of the mortgage from R. R. Tolbert, Jr . ,  to 
T. P. Tolbert, under which defendant claims title to the land, void and 
of no effect, as against plaintiff, because the probate of the execution of 
the mortgage was in  fact taken in  North Carolina, by a notary public 
of South Carolina, this fact not appearing on the face of the certificate 
or in the mortgage? 

C. S., 3294, provides that  the execution of all such instruments and 
writings as are  permitted or required by law to be registered may 
be proved or acknowledged before any notary public of any state or 
territory of the United States. I f ,  in fact, as appears upon the face of 
the certificate, the probate of the execution of the mortgage in  question 
had been taken in  the State of South Carolina, by a notary public of 
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that State, the said certificate having been adjudged by .;he clerk of the 
Superior Court of Jackson County to be correct and according to law, 
the registration of the mortgage would have been valid. The mortgage, 
thus registered would have passed the property convey14 thereby, not 
only as against the mortgagor, but also as against his creditors, whose 
liens, and as against purchasers for value from him, whose titles were 
thereafter acquired. C. S., 3311. The purpose of the statute which 
provides that "no deed of trust or mortgage of real or personal estate 
shall be valid at  law to pass any property as against creditors or pur- 
chasers for a valuable consideration from the donor, bargainor or 
mortgagor, but from the registration of such deed of trust or mortgage 
in the county where the land lies," is to protect creditors and such pur- 
chasers by giving them notice, upon the public records, of all facts 
affecting the title to property of others in which they have or may have 
an interest, Smi th  v. Fuller, 152 N.  C., 7.  I t  is well settled by repeated 
decisions of this Court that registration of a mortgage, upon proper 
probate, is notice to all persons of the existence of the mortgage, and 
of the right, title and estate in the property conveyed thereby of those 
who claim under the mortgage, duly registered; no notice, however full 
and formal, from any source other than the public registry will be 
held to affect the rights of creditors or purc.hasers for ~ralue, who may 
rely, under the policy of the law in this State, as evidenced by statutes 
and judicial decision, upon the valid registration of deeds and mort- 
gages. 

There are many decisions of this Court, however, in  which it is held 
that a registration upon a defective probate is invalid and of no effect 
as to creditors or subsequent purchasers for value. I t  will be seen upon 
an examination of these decisions, that in each case the defect in the 
probate was apparent on the record, and that this fact is noted in the 
opinion of the Court. Fibre Co. v. Cozad, 183 N.  C., 600; Wood v. 
Lewey, 153 N .  C., 402; Allen v. Burch, 142 N .  C., 525; Lance v. 
Tainter, 137 N .  C., 250; Land Co. v. Jenneft ,  128 N .  C ,  4 ;  McAllister 
v. Purcell, 124 N.  C., 262; Bernhardt v. Brown, 122 N.  C., 589; Long v. 
Crews, 113 N .  C., 256; Whi te  v. Cormell?/, 105 N. C1., 66; Todd v. 
Outlaw, 79 N .  C., 235; DeCourcy v. Barr, 45 N.  C., 18l.  

The identical question presented by this appeal has been considered 
and decided by this Court. I n  Blanton v. Bostic, 126 N. C., 419, it is 
said, "If the disqualification of either the probating or acknowledging 
officer appears upon the face of the record, the registration is a nullity 
as to subsequent purchasers and incumbrances. Quinnerly v. Quinnerly, 
114 N.  C., 145. But when the incapacity of the aclrnowledging or 
probating officer is latent, i. e., does not appear upon the record, one 
who takes under the grantee in such instrument gets a ggod title, unless 
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the party claiming the benefit of the defective acknowledgment or 
probate is cognizant of the facts." See cases cited in  the opinion of 
Clark, J., and also Guano Co. v. Walston, 187 N.  C., 667. 

I n  Spruce Co. v. Hunnicutt, 166 N .  C., 202, Allen, J., cites with ap- 
proval Blanton v. Bostic, supra, and says: "It is well settled that where 
the incapacity of an officer who takes a probate does not appear on the 
record, as in this case, one who takes under the grantee gets a good title." 
Bailey v. Hassell, 184 N.  C., 450; Ferebee v. Sawyer, 167 N. C., 199. 
See note to Woolridge v. LaCrosse Lumber Co. (No.), 19 A. L. R., 1068. 

The defect relied upon by plaintiff does not appear upon the record; 
it is not found or admitted as a fact that defendant had notice of such 
defect. The burden was upon plaintiff to show actual knowledge by 
defendant of the defect. There was error in holding that the registra- 
tion of the mortgage was not valid, and for this error the judgment 
must be reversed. 

I t  may be noted that the action to foreclose the mortgage from R. R. 
Tolbert, Jr., to T. P. Tolbert was begun on 28 June, 1923, and decree 
confirming sale of the land by the commissioner was returned on 28 
November, 1923. The attachment under which plaintiff claims was 
levied on 30 October, 1922. The sheriff's deed, pursuant to sale of the 
land under execution, to R. E. Cox was recorded on 4 June, 1923. I t  
does not appear from the record that plaintiff or the grantor, R. E. Cox, 
was a party to the action to foreclose the mortgage. This is an action for 
the possession of the land. Upon the admitted facts, plaintiff is not 
entitled to recover such possession of defendant. I t  does not follow, 
however, that plaintiff may not be entitled to, redeem the land. Jones v. 
Will iam, 155 N. C., 179. The judgment must be 

Reversed. 

KINGSLAND VAN WINKLE v. CATHOLIC MISSIONARY UNION ET AL. 

(Filed 9 June, 1926.) 

1. Wills-IntentInterpretation-Surrounding Circumstances. 
The intent of the testator as gathered from the relevant language 

used in the will construed in its entirety, will control its interpretation, 
and his surrounding circumstances will also be given consideration that 
may have clearly influenced him in making a disposition of his property. 

2. Same--Residuary Clause. 
A residuary clause of a will, wherever placed therein, will be given 

effect as such when by correct interpretation it appears that it was 
in conformity with the testator's intent, whether reference is therein 
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made to it as the residue of the estate after specific bequests or devises 
are provided for, or the words "rest" or "remainder," etc., are used by 
him. 

CIVIL ACTION before William U .  S n o w ,  E m e r g e n c y  J u d g e ,  at March 
Term, 1926, of BUNCOMBE. 

The judgment contains the facts material to the coniroversy. These 
facts are set out in the judgment as follows: 

"That Mary W. Byrne, late of Asherille, North Carolina, died on 
or about 19 February, 1913, leaving a last will and testament and 
codicil thereto, which were duly admitted to probate in said Buncombe 
County, North Carolina, on 17 March, 1913, and are duly recorded in 
the office of the clerk of the Superior Court of said county, in Will 
Book 'C,' page 483 et seq., a certified copy of which is set forth in  the 
record in this case, and the plaintiff, Kingsland Van Winkle, is duly 
substituted and acting trustee under the said will. 

"That the said testatrix, Mary W. Byrne, left surviving her one child, 
Rose hf. Byrne, who died on 29 July, 1924, without ever having been 
married and without leaving issue, and leaving a last will and testa- 
ment in which the plaintiff, Kingsland Van Winkle, was named as 
executor and who has duly qualified as executor of the said last will and 
testament. 

"The question presented upon the record in this case is the construc- 
tion of the will of Mary W. Byrne as to the disposition upon the death 
of Rose Mary Byrne of the remainder of the trust estate created by the 
provisions of the second paragraph of the said will of Mary W. Byrne, 
in the following words : 

"If my said daughter, Rose Mary Byrne, shall survive me I give all 
said property, or the proceeds thereof, one-half to my said daughter 
absolutely forever free from the control of any husband ; and the other 
half to the trustee hereinafter named in trust to invest and reinvest," 
etc., "and upon the death of my said daughter I give any then remain- 
ing principal of said trust to her issue, t h w  surviving absolutely for- 
ever; or if she shall leave no issue survivinq her, then C give said then 
remaining principal to the same legatces as hereinafter' provided for the 
residuary of my estate in the event that my said daughter shall not sur- 
vive me nor leave issue surviving me." 

By paragraph three of the will the testatrix provide3 as follo~vs: 
"If my said daughter shall not survive me, but shall. leave issue sur- 

viving me, I give all my property and the proceeds thereof to her said 
issue, absolutely forever. 

"It is my will that if any questions shall arise in construing this will, 
all doubts shall be resolved in favor of my said daughter, and her issue, 
if any." 
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By the fourth paragraph of the will the testatrix provides: 
"If my said daughter shall not survive me nor leave issue surviving 

me, the; I give to" (certain named legatees certain pecuniary and spe- 
cific bequests). 

By the fifth paragraph of the will the testatrix provides: 
"All the rest, residue and remainder of all my property or the pro- 

ceeds thereof, including any legacies that may lapse or for any other 
reason be ineffective, I give (if neither my said daughter nor issue of 
her shall survive me) to the above named Spostolic Mission House for 
the purpose of its incorporation, and request that said legacy be known 
as 'The Byrne Fund for the Propagation of the Faith.' " 

The court is of opinion, and ;o holds, that construing and interpret- 
ing the will from the language of the instrument as a whole to ascer- 
tain and arrive at  the intention of the testatrix, and applying the rules 
of construction laid down and announced bv the courts, the intention 
of the testatrix was and the will shall be so construed 'that upon the 
death of Rose Mary Byrne without issue, the said trust estate went to 
the legatee named in the fifth clause or paragraph of the will, to wit, 
Apostolic Mission House, under and by virtue of the provisions in the 
second paragraph or clause of the will in the following words: "or if 
she shall leave no issue surviving her, then I give said then remaining 
principal to the same legatees as hereinafter provided for the residuary 
of my estate in the event that my said daughter shall not survive me nor 
leave issue survivine me." " 

The court being of the opinion that the testatrix intended to designate 
as the person to whom said estate should go in the event above named 
and which mas the event which actually happened, the object of her 
testamentary intention described and named in the fifth paragraph of 
the will, and that the said fifth paragraph of the will is the residuary 
clause referred to and intended in the above quoted portion of the second 
paragraph of the will. 

I t  being alleged in the complaint and admitted in the answer and 
found as a fact by the court in this cause that Apostolic Mission House 
is owned by the defendant, Catholic Missionary Union, a corporation 
organized under the laws of the State of New York, and having its 
principal place of business in New York City, N. Y. 

Wherefore, it is ordered, adjudged and decreed by the court that 
Kingsland Van Winkle, substitute trustee of the last will of Mary W. 
Byrne, make distribution of the remainder of the property now in its 
hands and which may be subsequently received by him, being the re- 
mainder of the trust estate aforesaid, in accordance with the will of 
Mary W. Byrne, as herein copstrued by the court, to Catholic Mission- 
ary Union, the owner of Spostolic Mission House and to pay over any 
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moneys in his hands belonging to said trust estate to the said Catholic 
Missionary Union and to execute and deliver proper dl*ds to the said 
Catholic Missionary Union for the real estate belonging to said trust 
estate, the same being an undivided one-half interest in the lands situate 
in Eanawha County, West Virginia, mentioned in the complaint. 

From the foregoing judgment plaintiff appealed. 

Thomas J .  Harkins for plaintiff. 
Merrick-Barnard & Heazel for defendant, Catholic 1Cf;'ssionary Union. 

BROGDEN, J. There are, at  least, two propositions of law settled in 
this State beyond dispute. These are: First, the fundainental object in 
construing a will is to discover and effectuate the intention of the tes- 
tator; and, second, this intention must be arrived at  by an examination 
of the entire will when read in the light of all the surrounding facts and 
circumstances. Pilley v. Sullivan, 182 N .  (1., 493; Wit ty  I) .  Wit ty ,  184 
N. C., 375; Gordon v. Ehringhaus, 190 N .  C., 147. 

I t  appears from the facts found by the trial judge ];hat Rose Mary 
Byrne survived the testatrix, Mary W. Byrne, and disd without ever 
having been married and without issue. Therefore, items three and 
four of the will of Mary W. Byrne have no application. 

I n  item two of the will i t  is provided "if she (Rose Mary Byrne) 
shall leave no issue surviving her, then I give said the remaining prin- 
cipal to the same legatees as hereinafter provided for ihe residuary of 
my estate," etc. We think the words "residuary of my estate" refer to 
the residuary clause of the will, which is item five thereof, and that 
under the provisions of item five the defendant takes the property in 
dispute. I t  is contended by the plaintiff that item five is not a residuary 
clause. The legal characteristics of a residuary clause in a will are 
described as follows, by Walker, J., in  Faison v. Middlston, 171 N.  C., 
170. "'Residue,' meaning that which remains, no particular mode of 
expression is necessary to constitute a residuary clause. The words 
'rest,' 'residue,' or 'remainder' are commonly used in  the residuary 
clause, whose natural position is at  the end of the disposing portion af  
the will; but all that is necessary is an adequate designation of what 
has not otherwise been disposed of, and the fact that a provision so 
operating is not called the residuary clause is immateri:il." I n  discuss- 
ing the question of a residuary clause in a will the learned Justice says 
further: "In order to ascertain what is given, or whether any particular 
thing is well given, by a specific gift, you must look to see whether that 
particular item is included. The question is whether it is included or 
not; but once given a residuary gift large enough in its language to 
comprehend residue, the question is, not what is included, but what is 
excluded." Gordon v. Ehringhaus, 190 N.  C., 147. 
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Applying these principles of law to the facts presented in  the record, 
it is obvious that item five constitutes the residuary clause of the will, 
and that, by virtue of reference thereto in item two of the will, the de- 
fendant, Catholic Missionary Union, is entitled to the property. There- 
fore, the judgment of the court was correct. The substituted trustee 
shall pay the cost out of the fund before distribution is made. 

a r m e d .  

J. I. MASON, DOING BUSINESS AS MASON & COMPANY, v. TOWN O F  
ANDREWS. 

(Filed 9 June, 1926.) 

Contract s - Interpreta t ion-Audi~AccounMitakes  and Inac- 
curacies--Damages. 

Where there is a contract for the complete auditing of defendant's 
books, plaintiff to be paid per diem for work done, if there are mistakes 
and inaccuracies, such mistakes and inaccuracies are an element in the 
completeness and value of the audit, and the plaintiff is entitled under 
the contract to the amount per diem as agreed upon, less so much as it 
would take to reform the audit and make it accurate. 

SameInstructions-Appeal and Error. 
A charge on the foregoing contract that mistakes and inaccuracies in 

the audit be taken into consideration only as to the amount of time 
devoted to the work, and that such mistakes should not be considered 
upon the value of the audit, is reversible error. 

APPEAL by defendant from Walter S. Siler, Emergency Judge, and a 
jury, at  February Term, 1926, of CHEROKEE. New trial. 

The plaintiff alleges that he was a duly licensed and certified public 
accountant engaged in business in the city of Asheville. The defendant 
is a municipal corporation, and through its duly authorized agent "em- 
ployed the plaintiff to make a complete audit of the books of the town 
of Andrews, for and in behalf of said municipality, and i t  agreed that 
the plaintiff was to receive therefor compensation a t  the following 
rates: $25.00 per day and expenses for a certified accountant, and 
$20.00 per day for a junior accountant, seven hours to constitute a day. 
That the compensation so agreed upon was fixed and decided upon on 
19 April, 1924, as a compromise rate after a misunderstanding between 
the plaintiff and defendant as to the rates to be charged therefor." That 
the audit per the agreement was duly made and the cost was $1,956.25. 

Defendant admits the contract, but alleges, among other things, "That 
the .plaintiff came to the town of Andrews about 1 April, 1924, and 
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began the work upon said books of the defendant, and remained there 
with an assistant, which plaintiff had brought with him, for six or 
seven days, when the plaintiff represented to the defendant and led the 
defendant to believe that said work was practically completed and 
finished, and all that remained to be done was the working out of some 
minor details, which plaintiff, as represented by him, could do just as 
well in the city of Asheville, and took the books and papers of the de- 
fendant to said city of Asheville, as represented by the plaintiff, to 
work out said minor details and complete said audit, representing and 
leading defendant to believe at the same tirne that said audit was prac- 
tically completed. That the plaintiff kept said books in the city of 
Ashevqle for a period of about two months, or longer, before making 
any report of any kind to the defendant," etc. 

Defendant further says and alleged that the plaintiff further breached 
his said contract with the defendant in that he failed and refused to 
carry on said audit in  a regular and business-like way and manner, and 
charged for at least twice as much time as was necessary for a competent 
auditor or accountant to audit and make out his report upon its said 
books. . . . That as a result of the numerous errors and defects 
in the work the plaintiff in his said pretended report and audit of 
the books of the defendant, i t  will be and is necessary for the defendant 
to have its books re-audited at  once. 

On 12 December, 1924, the defendant wrote the plaintiff as follows: 
"A meeting was held last night by the board of aldermen of the town of 
Andrews, N. C., and the board is satisfied that your bill of $1,956.25, 
dated 21 June, 1924, for auditing the town records i s  absolutely un- 
reasonable for the work performed, and the board ref~lses to authorize 
payment of that amount. Therefore your draft will not be honored. 
The board is anxious to get this matter adjusted upon a reasonable basis, 
and trust the same can be done in a manner satisfactory to all concerned 

,in the very near future." 
At the conclusion of the testimony, the court below instructed the jury 

that if they believed all the evidence and found the facts to be as testi- 
fied, they should answer the first issue "No," and the issue was so 
answered, and the case then submitted to the jury upon the second issue. 
To this instruction the defendant in apt time excepted, assignment of 
error No. 17. 

The court below charged the jury as follows: Exception and assign- 
ment of error No. 20: "The only matter that addresses itself to you is 
what sum is the plaintiff entitled to receive under the contract for the 
services rendered by him, and the court submits to you one issue: I n  
what sum, if any, is the defendant indebted to the plaintiff? I t  is a 
matter, gentlemen, for you; it is purely and simply a question of fact 
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for you to find how much time, under the evidence, the burden being 
upon the plaintiff in the case, that they did put in, and allow pay for it 
at the rate of wages agreed upon in the contract. As I have stated 
before, you having nothing to do with their contract, but only passing 
upon the time that was consumed, the days and hours of labor that 
the plaintiff has expended in the performance of his contract. The 
court charges you that such mistakes or such inaccuracies as it may 
contain, if you find that it does contain such, would be considered by 
you as a circumstance, if you find that such inaccuracies and mistakes 
did occur, as to the amount of time that was devoted to the work, and 
not as to the value of the audit. That matter is not before you; i t  is 
not a question as to whether i t  was accurately done or whether it is 
complete or not; it has been contracted for and has been received by the 
defendants, and that question is not before you as to its value, or 
whether or not it has any value; you are only to find what the plaintiff 
is entitled to recover under his contract, and you will take into considera- 
tion the time necessary to do the work; you will take into consideration 
the item of expense while they were engaged in the work at Andrews, 
and the transportation from Asheville to Andrews." 

The issues submittted to the jury and their answers thereto, were as 
follows : 

"1. Did the plaintiff breach the contract as alleged in the answer? 
Answer : No. 

"2. I n  what sum, if any, is the defendant indebted to the plaintiff? 
Answer : $1,850.00." 

The other assignments of error we do not think necessary to consider. 

D. W i t h e r s p o o n  and  D. H.  T i l l e t t  for plaintif f .  
M o o d y  & M o o d y  for defendant .  

CLARKSON, J. I t  may be noted that no time is specified in the con- 
tract when the work should be completed. To be sure the contract was 
to make a complete audit of the books of the town, but this must be 
done within a reasonable time. I f  this was not so, where no time is 
mentioned, a party who is employed to do certain work, may take an 
unlimited time-such is not the law. 

13 C. J., p. 685, see. 782, says: "The question as to what is a reason- 
able time for the performance of a contract, fixing no time for perform- 
ance, depends on the nature of the contract and the particular circum- 
stances. I n  deciding whether an undertaking has been performed 
within a reasonable time, the material difficulties and hazards attending 
it, the amount of diligence used, and frustrated attempts at performance 
should be considered. Perhaps as accurate a definition of reasonable 
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time as may be given is that i t  is such time as is necessary conveniently 
to do what the contract requires should be done." Holden v. Royall, 
169 N. C., 678; Lambeth v. Thomasville, 179 N. C., 456; May v. Men- 
zies, 186 N. C., 149; Colt v. Kimball, 190 N. C., 173; Cowles v.  Huger- 
man (New Mexico), 110 Pac. Rep., 843. 

I t  is admitted that the contract between the parties was to make a 
complete audit of the books of the town. The defendant alleges that the 
charge was at  least twice as much as was necessary; that as a result of 
the numerous errors and defects of the pretended report and audit it 
will be necessary for defendant to have the books re-audited. Defend- 
ant, in its letter to plaintiff stated that i t  was anxious to get the matter 
adjusted on a reasonable basis. Defendant did not deny that plaintiff 
was entitled to some pay for the audit, nor was the audit rejected in the 
entirety. 

We think that there was sufficient evidence to be submitted to the 
jury that the audit was not complete on account of mistakes and in- 
accuracies. The court below on this aspect charged i,he jury that if 
they should find such inaccuracies and mistakes did clccur this would 
be considered as a circumstance as to the amount of time that was de- 
voted to the work and not as to the value of the audit. We cannot so 
hold. The charge is not altogether clear, but it would indicate that it 
would make the town pay for the time plaintiff took in making the 
mistakes and inaccuracies in the audit. But we think, under t h e  facts 
and circumstances of this case, the mistakes and inaccuracies, if there 
were any, go to the value of the audit. The contract was to make a 
complete audit-the time taken defendant claimed was unreasonable. 
Defendant received the audit, but objected to the time taken and mis- 
takes and inaccuracies. I f  there were mistakes and inaccuracies, as 
the evidence tended to show, plaintiff would be entitled, under the con- 
tract, to the amount per diem as agreed upon for a reasonable time in 
making the audit less so much as i t  would take to reform the audit and 
make a complete audit, in accordance with the contract. 

The principle here is well stated in McCormiclc v. Kt:tchum, 48 Wis., 
p. 646, where the following charge is sustained: "If the plaintiff's serv- 
ices were worthless, or of no value, he is not entitled to recover any- 
thing, but if they are of value, he is entitled to recover that value." 

This matter has been discussed recently by Varser, J., in Moss v. 
Knitting Mills, 190 N. C., p. 648. I t  is there said: "The reasonable 
cost of the labor to remedy any defects for which plaintiff was responsi- 
ble, was the correct rule under the instant case." Howie v. Rea, 70 
N. C., 559. 

For the reasons given, there must be a 
New trial. 
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JAMES N. UMSTEAD v. THE BOARD OF ELECTIONS O F  DURHAM 
COUNTY. 

(Filed 15 September, 1926.) 

Mandamu-Election9-Primarierounty Board of Elections. 
The plaintiff in proceedings for mandamus to compel the county board 

of elections to declare him the successful candidate of his party in  a 
primary election, or that he is entitled to a second primary to select 
between himself and another candidate for the same office, must show 
the denial of a present, clear legal right, by the failure of such board 
to have done so. 

Sam~Second Primary-State Board of Elections. 
Where a county is entitled to two representatives in the Legislature, 

and the highest two of the three who ran in the primary have received a 
majority of the votes cast, the one receiving the lowest number of votes 
for representative is not entitled to the ordering by the county board of 
elections of a second primary for the nomination in competition with the 
one who has received a majority of the votes cast in the first primary, 
and more than the plaintiff in mandamus has received therein, and the 
method directed by the State Board of Elections becomes immaterial 
under the circumstances. 

Same--Written Notification. 
I n  order for a candidate for the party nomination for the Legislature 

to  obtain a writ of mandamus against the county board of elections to 
compel the ordering of a second primary, he must show that his oppo- 
nents receiving the larger number of votes have not received a majority 
of the votes cast for said nomination, and within five days after the 
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result has been oflicially declared and he has been notified thereof, he 
must have filed with the county board of elections a written request that 
the second primary be called by it. C. S., 6045. 

APPEAL by plaintiff from order of Schenck,  J., dated 26 June, 1926, 
at Chambers, Durham, N. C. Affirmed. 

This action was commenced on 16 June, 1926, to procure a writ of 
mandamus, commanding the board of elections of Durham County to 
place the names of James N. Umstead and R. 0. Everett upon a ticket 
to be voted at a primary election to be held in said county on 3 July, 
1926, as candidates for nomination by the Democratic Party for repre- 
sentatives from Durham County, in the General Assc~mbly of North 
Carolina, session 1927. From order denying the writ, plaintiff appealed 
to the Supreme Court. The only assignment of error cn this appeal is 
based upon an exception to the order signed by the judge. 

1V. S. Lockhart  for plaintiff .  
Pul ler ,  Reade Le. Ful ler  and J a m e s  W .  Barbee for def m d a n t .  

CONNOR, J. Under the apportionment made by the General Assembly 
of North Carolina of members of the House of Reprelsentatives to the 
several counties of the State, as required by the Constitution, Art. 11, 
secs. 5 and 6, Durham County elects two members of said house, C. S., 
6088. At the primary election, held as required by statute, C. S., 6018 
e t  seq., in Durham County, on 5 June, 1926, for the nomination by 
political parties of candidates for offices, to be voted for at the general 
election to be held in November, 1926, there were three candidates, to 
wit: S. C. Brawley, R. 0. Everett and James N. Umstead, for nomina- 
tion by the Democratic Par ty  as representativ'es from 13urham County. 
Each had duly complied with the requirements of the ~;tatutes, and was 
a duly qualified candidate for such nomination. Thus there were three " .  
candidates and two nominations to be made. There is no provision in the 
statute, relative to primary elections, that candidates for nomination as 
representative from a county, which under the apportionment made by 
the General Assembly, elects more than one represe.ltative, shall be 
classified or voted for, with respect to any one of said offices to which 
they aspire. Each voter in Durham County, qualified to vote in the 
Democratic primary, had the right to vote for one but not more than two 
of the three candidates, as the Democratic nominee for representative 
from said county. 

Upon a canvass of the votes cast in the primary election, held on 5 
June, 1926, in Durham County, it was ascertained that 3301 votes had 
been cast for S. C. Brawley, 3065 for R. 0. Everett, and 2724 for James 
N. Umstead. No  one of said candidates was entitled to be declared the 
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nominee of his party for representative unless he received a majority 
of the votes cast for the nomination for which he was candidate, C. S., 
6045. I t  was the duty of the board of elections of Durham County, not 
only to tabulate the returns made by the judges and registrars of the 
several precincts in  the county, but also to declare and publish the re- 
sults, C. S., 6042. I n  order to determine whether either of the three 
candidates had been nominated, it was necessary that the board of elec- 
tions should determine the number of votes cast for the nomination, 
for no candidate could be declared a nominee unless he had received a 
majority of the votes cast. I t  therefore became the duty of the board 
of elections to ascertain the number of votes cast in said primary for the 
respective nominations for which Messrs. Brawley, Everett and Umstead 
were candidates. 

On 8 June, 1926, as soon as the number of votes received in the 
primary election by each of the three candidates had been tabulated and 
ascertained, but before the result had been published by the board of 
elections, plaintiff, James N. Umstead, filed with the board a request, in 
writing, for a second primary, to nominate a Democratic candidate for 
representative from Durham County, requesting that the names of R. 0. 
Everett and James N. Umstead be placed upon a ticket to be voted 
for in said primary, as candidates for said nomination. Thereupon, 
before acting upon said request and being in doubt as to whether any 
nomination had been made in said primary, the board of elections of 
Durham County submitted to the State Board of Elections the results 
of the primary election, held on 5 June, 1926, in said county, for the 
nomination of candidates of the Democratic Par ty  for representatives 
from Durham County, and requested a ruling by said State board as to 
whether either of said candidates had received a majority of the votes 
cast for the nomination which he sought. The State Board of Elections 
was also advised of the request of James N. Umstead for a second 
primary, in which he and R. 0. Everett should be declared candidates 
for nomination as representative from said county. 

The State Board of Elections advised the county board that upon 
the facts submitted to said State board, in order to ascertain the number 
of votes cast for the nomination as representative from Durham County, 
the total number of votes cast for all three candidates should be divided 
by the number of nominations to be made; that if upon applying this 
rule, it should be ascertained that each of the candidates had received 
a majority of the votes cast for the nomination which he sought, then the 
two candidates receiving the highest number of votes should be declared 
the nominees of the primary as representatives from Durham County, 
and that under the statute applicable, the county board of elections had 
no power to order a second primary. 
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At a meeting held on 11 June, 1926, the county board of elections 
adopted the rule as advised by the State Board of Elections. The total 
number of votes cast for the three candidates was 9090; one-half of this 
number is 4545; each of the candidates t,herefore ha'sd received more 
than a majority bf the votes cast, as thus determined; Mr. Brawley and 
Mr. Everett having received the highest number of votes were declared 
the Democratic nominees for representatives from Durham County and 
were so certified bv the board of elections. The said board declined to 
order a second primary, as requested by the plaintiff. By this action, 
plaintiff prays that a writ of mandamus be issued to compel the board 
of elections of Durham County to order a second primary and to place 
the names of R. 0. Everett and James N. Umstead on tickets to be 
voted in  said primary, as candidates for the Democratic nomination as 
representative from Durham County. Plaintiff concedes that S. C. 
Brawley has been lawfully declared to be a Democratic nominee for 
the office of representative from Durham County, whether he received 
a majority of the votes cast or not. His  right to the nomination has 
not been challenged by a request for a second primary. 

Plaintiff is not entitled to the issuance of said writ, unless he has a 
"present, clear legal right" which has been denied by defendant, and 
unless it is the duty of the defendant to grant his request as a ministerial 
act, required of said board by statute. Brit t  v. Board of Canvassers, 
172 N .  C., 797. I t  is only when rights asserted by a plaintiff, in an 
action for a mandamus, are manifest, and the duty of defendant is 
ministerial, that plaintiff is entitled to relief by the issuance bf the writ 
of mandamus. Johnson v. Board o f  Electiom, 172 K. C.. 162. This 
principle is so well settled that citation of authorities does not seem 
necessary. Lenoir County v. Taylor,  190 N .  C., 336; Person v. Doughton, 
186 N.  C., 723. I n  the opinion in  the latter case, written by the present 
Chief Justice, i t  is said: "Mandamus lies only to compel a party to do 
that which i t  is the duty to do without it. I t  confers no new authority. 
The party seeking the writ must have a clear legal right to demand it, 
and the party to be coerced must be under a legal obligation to perform 
the act sought to be enforced. -M.lssouri v. Murphy,  170 U. S., 78; 
Withers v. Comrs., 163 N .  C., 341; Edgerton v. Kirby,  156 N.  C., 347; 
Betts  v. Raleigh, 142 N. C., 229. As to when the writ will issue generally, 
see note to M'Cluny w. Silliman, 4 L. Ed., 263." 

Plaintiff, as one of the candidates for nomination as a representative 
by the Democratic Par ty  from Durham County in the primary election 
held in said county on 5 June, 1926, was not entitled to have the board 
of elections of said county hold a second primary as requested by him (1) 
unless no aspirant for said nomination received a majority of the votes 
cast in said primary for said nomination, and (2 )  unless he received the 
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second highest number of votes cast for said nomination in said primary 
and ( 3 )  unless within five days after the result of such primary election 
had been officially declared and he had been notified of such declaration 
he filed with said board a request, in writing, that said second primary 
be called and held. C. S., 6045. The burden was upon plaintiff to 
establish these facts; plaintiff has no "present, clear legal right" to the 
call of a second primary and defendant has no duty-indeed, has no 
power, under the s t a t u t e t o  call such primary, until these facts have 
been established. 

The county board of elections has officially declared that as the result 
of the primary held on 5 June, 1926, Messrs. Brawley and Everett are 
the Democratic nominees for representatives from Durham County; 
whether the method adopted by the board in making this declaration is 
correct or not, plaintiff has failed to show that no aspirant for the nomi- 
nation received a majority of the votes cast; i t  does not appear that 
plaintiff received the second highest number of votes cast for said 
nomination, as required by the statute; nor does it appear that within 
five days after the result was officially declared and he had been notified 
of such declaration, he requested the call of the second primary. The 
result of the primary held on 5 June, 1926, was declared on 11 June, 
1926; the request for the second primary was made on 8 June, 1926, 
before the result had been declared by the board. We must therefore 
hold that plaintiff, having failed to show a "present, clear legal right," 
was not entitled to the writ of mandamus as prayed for. 

Whether the method adopted by the board of elections for declaring the 
result of the primary be correct or not, need not be decided upon this 
record. I t  is conceded that this method was adopted by the board of 
elections without express statutory authority; the method of determining 
the result of the primary suggested in plaintiff's brief, is also without 
such authority. I f  it be contended that the method adopted by the board 
is based upon an arbitrary assumption, the same must be said of the 
method suggested by the plaintiff. The purpose of an election is to 
choose some one of the candidates for the office or position to which he 
aspires, affirmatively and not by the exclusion of other candidates. The 
method adopted by the county board of elections upon the advice of the 
State Board of Elections has the merit, at least, of determining the 
nominees without the necessity of numerous primary elections. As said 
of this method by Judge Hoke in Johnston, v. Board of Electiom, 
172 N.  C., 162, "It may be that the board, in adding up the entire vote 
for all the candidates and dividing the amount by the number of places 
to be filled, pursued the correct method for ascertaining the number 
of votes cast at  the primary.'' No candidate can be declared the nominee 
of the primary by this method of determining the result, when the 
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number of candidates exceeds t h e  number  of nominations t o  be made, 
unless h e  h a s  received a major i ty  of t h e  votes cast a s  required by the  
statute. Messrs. Brawley a n d  Everet t ,  having each received a major i ty  
of t h e  votes cast f o r  the  nominat ions i n  the  p r i m a r y  held on  5 J u n e ,  
1926, a s  determined by t h e  county board of elections, a r e  the  Democratic 
nominees f o r  representatives f r o m  D u r h a m  County. Plaint i f f ,  having 
failed t o  show a clear legal r igh t  t o  a second p r i m a r y  as alleged by h im,  
was not entitled, under  t h e  statute, to  a second primary.  

T h e  order  denying t h e  w r i t  of mandamus,  upon t h e  facts  of th i s  
record, i s  

Affirmed. 

CHARLES U. MILLER v. FARMERS FEDERATION, INC. 

(Filed 15 September, 1926.) 

1. Contracts, Written-Par01 Evidence--Statute of Frauds. 
Where a contract concerning the subject-matter is not required to be 

in writing, and is partly ,written, parol evidence is atlmissible to show 
the unwritten part so that the contract in its entirety may be enforced 
when the unwritten part does not vary, add to or contradict that which 
has been reduced to writing. 

2. Same-Telegrams-Letters. 
Where a contract rests in parol in part, and the party to be charged 

has thereafter by letter or telegram confirmed this part of the contract, 
he may not avoid his obligation thereunder under the statute of frauds, 
and the entire contract will be considered as  having been reduced to 
writing, and parol evidence concerning the subject-matter will be con- 
strued a s  having merged into the various writings. 

3. Sam-Fraud-MistakoParol Evidence. 
Only when a written contract is vitiated by fraud, mutual mistake or 

some other equitable element, is parol evidence admissible to contradict, 
add to or vary that which has been reduced to writing by the parties 
thereto. 

CIYIL ACTION, t r ied before Brock, Emergency Judge,  a t  J a n u a r y  
Term,  1926, of HAYWOOD. 

T h e  only issue submitted t o  t h e  j u r y  was :  ' ( I s  the  defendant in-  
debted to t h e  plaintiff, and,  if so, i n  what  amount  ?" 

T h e  j u r y  answered t h e  issue $489.13 wi th  interest f rom 1 October, 
1924. 

F r o m  judgment thereon t h e  defendant  appealed. 

Morgan & W a r d  for plaint i f f .  
J .  W .  Ferguson and Carter, Shuford & Hartshorn for defendant. 
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BROGDEN, J. The plaintiff brought suit upon a verbal contract with 
the defendant, which, according to the testimony, is substantially as 
follows: "That on or about 6, 8, or 10 September the plaintiff met 
Mr. Dodd, manager of the marketing department of the defendant, and 
asked him if he  was in the market to buy apples. Dodd replied that  
he was and desired to know of plaintiff if h e  had a car-load of York 
apples and how soon he could get them out." Plaintiff testified further:  
"I then asked him what they were worth or what he would pay for 
them. H e  said he thought he could get $4.00 a barrel, and that  he 
would let me know within the next day or two about handling a car. I 
believe that  was the extent of that  conversation I had with him in 
person. The next day or probably two days afterwards Mr. Dodd called 
me up  on the phone and said he  would take a car of York apples at  
$4.00 a barrel. Then I asked him about the pay. H e  said they would 
pay for them a t  $4.00 a barrel within ten days, . . . and that he 
would send me shipping instructions." I t  was further agreed, according 
to plaintiff's testimony, that the plaintiff was to allow the defendant five 
per cent commission and a small brokerage fee not exceeding $15.00. 

On 12 September, the defeiidant wrote the following letter to the 
plaintiff: "We beg to hereby confirm our phone conversation booking 
minimum car KO. 1 Yorks at  $4.00 per bbl., less 5 per cent commission to 
us and $15 brokerage fee. Ship this car on order notify B/L as follows: 
Order of Farmers Federation, destination, Augusta, Ga. Kotify Merry 
& Co., Augusta, Ga. Note on B/L allow inspection. Kindly forward 
to us all papers properly signed immediately upon finishing loading. 

FARMERS FEDERATIOF, INC., 
B y  F. F. Dodd, ~Wgr., ~llarl~eting Dept., 

Pe r  G. S. C." 

On 17 September, the plaintiff wrote the followiilg letter to the de- 
fendant: "I am shipping today as per your order of the 12th one car 
of No. 1 apples, destination, Augusta, Ga., order of Farmers Federation. 
Notify Merry & Co., Augusta, Ga. This car contains 18 bbls. Gano's at  
$3.75 per, and 146 bbls. of Yorks at  $4. 

$ 67.50 
584.00 

Less 55% comnlissions to you 

Less commissions at Augusta, Ga. 

Less 164 bbls. at 70c 
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P. S.-I am picking today about 75 bu. of Albemarle Pippins, this is 
real nice stock and I want $1.25 per basket of one bushel, f. o. b. Waynes- 
ville, N. C. I wish you would see just what you can do with it in your 
city and let me know a t  your earliest convenience. 

Yours very truly, CHAS. U. MILLER." 

On 28 September, F. F. Dodd sent the following telegram to the plain- 
tiff: "Have seen car fruit not a grade and Merry refuses on any berms 
will endeavor to place car on consignment with reliable dealers if satis- 
factory to you wire care Walton and Company here. 

(Signed) F. C. DODD." 

On 26 September, the defendant contended that the plaintiff filed 
for transmission to F. F. Dodd, Augusta, Ga., the following telegram: 
"Place car on consignment or sell straight if you can. 

(Signed) CHAE;. U. MILLER." 

This telegram was not received by Dodd. Plaintiff wsls asked on cross- 
examination in regard to this telegram: "(&.) I s  not that the telegram 
you sent? (A).  No sir, I don't think it is. I t  might be, but if I sent 
him one at  all, it was more than that. I don't think that is all of it." 

Between the letter of 1 2  September, and the letter of 17 September, 
the plaintiff and the defendant had verbally agreed that the plaintiff 
could fill out the car by substituting a certain numker of barrels of 
Gano's apples. 

Did the foregoing transaction constitute a sale by the plaintiff to the 
defendant, or was the defendant really acting as a g e ~ t  or broker for 
the plaintiff? 

Plaintiff contends that the contract in question is a verbal contract. 
Upon the other hand the defendant contends that the correspondence 
constitutes a contract in writing between the parties, and that the written 
contract supersedes and merges the parol contract sued on. 

Tliere are certain well defined principles applicable to the constrnc- 
tion of parol and written contracts. These principles, pertinent to the . 
merits of this case, may be classified as follows: 1. Parol testimony 
cannot be admitted to contradict, add to, or vary a written contract in 
the absence of fraud, ignorance, mistake or other available defense, 
warranting a rescission or cancellation. This rule is intended for the 
'(protection of the provident" and not for the "relief of the negligent." 
Patton v. Lumber Co., 179 N. C., 103; Wt~tsom v. Spurrier, 190 N. C., 
729. 

2. I f  the contract is not one which the law requires to be in writing 
and a part thereof is oral, evidence of the oral portim is admissible, 
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if it does not contradict or vary the writing, for the purpose of estab- 
lishing the contract in its entirety. Typewriter Co. v. Hardware Co., 
1 4 3  N. C., 97; Pallner v. Lowder, 167 N.  C., 331 ; Henderson v. Forreat, 
184 N. C., 234. 

3. I f  a parol agreement and a written agreement, dealing with identical 
subject-matter, are totally inconsistent, the written agreement must 
stand. Walker v. Cooper, 150 N.  C., 131; Woodson v. Beck, 151 N .  C., 
144; Colt zl .  l'urlington, 184 N. C., 137; 6 R. C. L., 923. 

There was no objection or exception to the testimony of the plaintiff 
i n  regard to the verbal agreement constituting the basis of the suit. I f  
there was a written contract about the same subject-matter between the 
parties, this testimony in so far  as it contradicted or varied the writing 
would be inadmissible, but, having been admitted, without protest, the 
objection was waived. Dobson v. R. R., 132 N. C., 901; Wigmore on 
Evidence, 2 ed., vol. 1, see. 18, et seq. 

The determinative proposition therefore is whether or not the writings 
are totally inconsistent with the verbal contract of sale. The letter 
of 12 September, from the defendant to the plaintiff confirms the 
phone conversation between the parties. This statement in writing recog- 
nizes the existence and efficacy of the prior verbal agreement. The letter 
also refers to 5 per cent commission and $15.00 brokerage fee. These 
items were also contained in the verbal contract. The letter of 12 
September, further gave shipping instructions which were in accordance 
with the verbal agreement as testified to by the plaintiff, and named thc 
price of $4.00 a barrel in accordance with said agreement. The letter of 
17 September from the plaintiff to the defendant referred to the same 
items as well as to the few barrels of Gano's to fill out the car, this also 
being in accordance with the verbal understanding between the parties. 
The statement of the account contained in the letter mentioned the same 
items of brokerage and commission in accordance with the verbal under- 
standing. 

The strongest piece of evidence supporting the contention of the de- 
fendant is the purported telegram from the plaintiff, dated 26 September, 
but the plaintiff does not admit either the sending of the teleg~am or that 
the language of the purported telegram was correct. As to whether 
or not this telegram was sent was a question of fact for the jury. 

We are therefore of the opinion that the correspondence between the 
parties is not totally inconsistent with the parol agreement, but that, 
on the other hand, the correspondence constitutes a written memorial 
of the verbal agreement and fully recognizes the existence of the verbal 
contract alleged by the plaintiff. 

The charge of the court is not a part of the record and therefore it 
must be presumed that the jury was correctly instructed as to the 
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FAHROW v. INSURANCE Co. 

competency and relevancy of evidence, circumstances under which i t  
could be used by them, and as to what extent i t  could be considered. 
S .  v. Stancill,  178 N .  C., 689. 

I t  appearing therefore that  the jury has answered the issue submitted, 
under what must be assumed to be a proper charge of the court, the 
judgment as  rendered is  sustained. 

N o  error. 

WILLIE L. FARROW A N D  WILEY C. RODMAN V. AMICRICAN EAGLE 
F I R E  INSURANCE COMPANY OF NEW YClRIC. 

(Filed 15 September, 1926.) 

Insurance, Fire-Jud-merits-Contracts - "Uncondition~~l Ownership"- 
Liens. 

Where the plaintiffs' grantee of lands has obtained judgment against a 
former claimant of title that he is entitled to the possession thereof sub- 
ject to the improveme~its in a certain amount put thewon by the claim- 
ants, with order that if not paid within a stated period the lands be 
sold and the proceeds applied to this payment, etc., and thereafter when 
the lands were subject thereto the plaintiffs have acquired the lands and 
insured the buildings thereon against fire in the defei~dant company, a 
clause in the policy avoiding thc company's liability if the ownership be 
otherwise than sole and unconditionnl is not rendered void by the judg- 
ment above mentioned, and the plaintiffs may recover upon the policy 
for loss by fire occurring within the period covered by 1he policy. 

APPEAL by defendant f rom Grady,  J., at  February Term, 1926, of 
BEACFORT. 

Civil action to recover for loss by fire, under a policy of iiisurar~ce 
issued by the defendant. 

F rom a verdict and judgment in favor of plaintiff, the defendant ap- 
peals, assigning errors. 

Wiley  C.  Rodn7an and W a r d  & Grimes for plaintifis. 
Stephen C. Bragaw for defendanf .  

STACY, C. J .  The  appeal presents but a single question: Was the 
plaintiff the sole and unconditional owner of the insured premises a t  
the time of the issuance of the policy in su i t?  I f  this be answered in 
the affirmative, i t  is conceded that  the judgment is correct and should 
be affirmed; otherwise it is erroneous and ought to be rl?rersed. 

I n  1914, plaintiff's father, Morgan Farrow, owned a tract of land in 
Beaufort County containing approximately twenty-two acres. H e  told his  
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daughter, Lizzie Davis, that he would convey to her three acres of said 
land if she and her husband would make a home-site out of it and build 
a hohse thereon. This par01 offer was accepted and the house erected, but 
no deed was ever made to Lizzie Davis for the three acres. Later Elijah 
Gray acquired title to all the land and sought to evict Lizzie Davis and 
her husband in 1922. I t  was adjudged in said ejectment suit that "Elijah 
Gray is the owner in fee and entitled to the possession of all the land 
described in the complaint, including the said three acres"; but that the 
defendants are entitled to recover of the plaintiff the value of the im- 
provements placed thereon, to wit, $550.00, and if not paid within ninety 
days, the said three acres, with improvements, shall be sold, after due 
advertisement, as required by law, to satisfy said judgment, the surplus 
remaining, if any, to be paid to Elijah Gray. 

This judgment was outstanding and unsatisfied and the Davises in 
possession of the house when the plaintiff acquired title to the property 
by deed from Elijah Gray, dated 12 February, 1923. Five days there- 
after, the policy of insurance now in suit was issued by the defendant to 
protect the plaintiff against loss or damage to the house by fire. The 
house was destroyed by fire 17 June, 1923, while Gus and Lizzie Davis 
were away from home. 

The existence of the above mentioned judgment was not known to the 
insurance company at the time of the issuance of the policy, and it is 
contended that said judgment avoids the contract of insurance under 
the stipulation contained therein that "This entire policy is void 
. . . (a )  if the interest of the insured is other than unconditional 
and sole ownership." The following authorities are cited by the defend- 
ant, as supporting, either directly or in tendency, its position in the 
matter: Hardin v. Ins. Co., 189 N.  C., 423; Watson v. Ins. Co., 159 
N.  C., 638; Weddington v. Ins. Co., 141 N.  C., 234; Hayes v. Ins. CO., 
132 N .  C., 703. 

I t  is the holding with us that, as a general rule, a judgment vests 
no estate or interest in the land upon which it is a lien, but only gives 
to the creditor the right to have the land appropriated to the satisfaction 
of the judgment. Brown v. Harding, 170 N .  C., p. 266; Bruce v.  
Nicholson, 109 N .  C., 208; Baruch v. Long, 117 N.  C., 509; Bryan v. 
Dunn, 120 N.  C., 36; Murchison v. Williams, 71 N .  C., 135. "A judg- 
ment creditor has no jus in re or jus ad rem in the defendant's land, but 
a mere right to make his general lien effectual by following up the steps 
of the law and consummating his judgment by an execution and sale 
of the land."-Ashe, J., in Dail v. Freeman, 92 N .  C., 351. This is so, 
even where the judgment is declared a specific lien on a given piece of 
property, otherwise a tax levy, or a street assessment, might be considered 
as a defect of title, within the meaning of the clause now under considera- 
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tion, and i t  has never been thought that such assessments render the 
ownership of property other than sole and unconditional, so as to work 
a forfeiture of a policy of insurance. Hahn v. Fletcher, 189 N. C., 729; 
Bank v. Watson, 187 N .  C., 107; Kinston v. R. R., 183 N. C., 14;  
Roy v. Abraham, 207 Ala., 400; 25 A. L. R., 101. 

I n  this respect a mortgage or a decree affecting the title to property, 
is different from an ordinary judgment, or one such as we are dealing 
with in the instant case. We think the trial court correctly held that the 
judgment in question did not work a forfeiture of the policy under 
the sole and unconditional ownership clause. 

From the foregoing, it follows that the verdict and judgment must 
be upheld. 

No error. 

STATE v. ERNEST BOSWELL. 

(Filed 15 September, 1926.) 

Criminal Law-Homicid~Evidence--Te1egram-Identification-Appeal 
and Error. 

Where the defendant is on trial for homicide, and there is evidence 
tending to show that a certain person whose evidence was of paramount 
importance to him, was in a certain city of another state, a telegram to 
her, while he was out on bail, signed with his Christian name, reading, 
"Don't talk if you are under arrest. Will see you solm," requires fur- 
ther identification than that of the agent of the telegraph company that 
it had been received for transmission at his office on the date stated, to 
be admissible in evidence against him, and its admisision over the de- 
fendant's exception is reversible error. 

APPEAL by defendant from Barnhill, J., at February Term, 1926, of 
WILSON. 

Criminal prosecution tried upon an indictment in which it is charged 
that the defendant, Ernest Boswell, with two others, to wit: Arthur '  
Lamm and Tanner Poythress, did on 7 February, 1925, kill and murder 
one Clayton Beaman of Wilson County. 

Upon the call of the case for trial, the solicitor announced that, as 
Arthur Lamm had been convicted of murder in the second degree and 
Tanner Poythress acquitted at  a former term of court, the State would 
not ask for a verdict of murder in the first degree against; Ernest Boswell, 
but would ask for a yerdict of murder in the second degree, or man- 
slaughter, as the evidence might disclose. 

Verdict: Guilty of murder in the second degree. 
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Judgment: Imprisonment in the State's prison for a period of not 
less than 20 nor more than 25 years. 

Defendant appeals, assigning errors. 

Attorney-General Brummi t t  and Assistant Attorney-General S a s l ~  
for the State. 

0. P. Diekinson and A. 0. Dickens for de fendad.  

STACY, C. J. There was ample evidence tending to connect Ernest 
Boswell k i th  the murder of Clayton Beaman, and we need not consider 
the exception based on the motion to nonsuit, except to say that the de- 
murrer to the evidence was properly overruled. 

A woman by the name of Jennette Stewart was with the defendant on 
the night of the homicide, and she figured in  the evidence, both of the 
State and the defendant, as Johnnie Stewart. She was evidently a con- 
cubine of the defendant. 

On 29 April, 1925, more than two months after the homicide, a11t1 
while the defendant was out on bail, having been arrested the second time, 
charged with the murder of Beaman, the following telegram was sent 
from Wilson, N. C., to Miss Jennette Stewart, care of police depart- 
ment, Americus, Georgia: "Don't talk if you are under arrest. Will see 
you soon. (Signed) Ernest." 

The defendant admitted, on his cross-examination, that he was ill 

Wilson in April, 1986, and that he knew Jennette Stewart was in 
Americus, Georgia, at that time, but stated that he did not send the tele- 
gram in question and knew nothing about it. 

I n  rebuttal, the State offered J. S. Mallison as a witness, who testified 
that he was manager of the Wilson office of the Western Union Tele- - 
graph Company, that the telegram then shown to him (above set out) 
was the original taken from the files of his office, and that it was 
transmitted over the  ires of the company. The message, including tlie 
name "Ernest," was all written with typewriter. Upon this identificn- 
tion, the telegram was offered in evidence and read to the jury. 

The defendant contends that the State had laid no proper basis for tlie 
introduction of this telegram as evidence against him and that its recep- 
tion as such was hurtful and prejudicial to his case. We are constrained 
to believe that the defendant's position in this regard is well taken. 

I n  the first place, it will be observed, there is no e-vidence that the 
telegram was sent or signed by the defendant. That it was a pungent 
bit of evidence against him can hardly be doubted. The judge in arraying 
the contentions of the State called attention to the fact that the defendant 
had failed to have Jennette Stewart as a witness at the trial to corrobo- 
rate him as to his whereabouts on the night of the homicide. I t  was con- 
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tended on the argument before the jury that  Jennettt? Stewart knew 
more about tlif movements of the defendant on the night i n  question 
than he wished to hare  disclosed. and that  for this reason he had sent 
her the above iner~tioned telegram. I t s  damaging effect, if incompetent. 
is apparent. T h e  State's evidence is  largely circumstantial in character. 
I f  the telegram in question were erroncously admitted, as contendd by 
thc defendant, a new tr ial  must be awarde(1. 

Ordinarily a letter, or a telegram, does not prore itself, and it is not 
admissible as evidence in  the absence of proof of its genuineness. 25 
A. & E.  Enc. of Law, 876. Without such proof, there is nothing to show 
that  it is not the act of a stranger or some other person. Any other rule 
would ope11 wide the door to fraud and imposition. The  question is so 
thoroughly discussed, with full  citation of authorities, by Walker,  J., 
in  Il'oody v. Spruce Co., 175 N. C., 545, that  we are  content to rest 
our decision on what is said in that  case without repeating i t  here. On 
tlle record, as now presented, the telegram in question should have been 
excluded. There is  no sufficient cridcnce that  i t  was authorized or sent 
by the defendant, or that  he knew anything about it or had anything 
to do with it. I f  i t  were sent by a stranger without tlle knowledge or 
consent of the defendant, as suggested in appellant's b ~ i e f ,  it  certainly 
would not be competent as  evidelice in the present pro,;ecution. 

Nor was the error cured by submitting the question to the jury 
ant1 instructing them to disregard the telegrani unless they were satisfied 
of its genuineness, either that i t  was sent by the defendant personally 
or a t  his direction. The  competency or admissibility of evidence, ill this 
jurisdiction, is  to be determined by the judge arid not by the jury. 
S. I ? .  Whitener .  191 N. C.. 659. 

Thero are other exceptions appearing on the record, worthy of con- 
sideration, but as they are not l ikelj  to arise on another hearing, wc 
shall not consider them now. 

For  the error as indicated, there must he a new t r ia l ;  and i t  is  so 
ordered. 

New trial. 
-- 

J. F. BUCKMAN, JR., A X D  E. T. BUCKMAN r. S. C.  BRAGAW, 
TRUSTEE ET AL. 

(Filed 15 September, 1926.) 

1. Mortgages-Deeds and Conveyances-Foreclosure Sales - Advertise- 
ment-Description-Warranty-Fraud. 

Where the mortgagee or trustee has in good faith advertised the prop- 
erty foreclosed inaccurately as a certain number of feet frontage along a 
city street, in the absence of fraud or wilful misrepresentation, etc., the 
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purchaser may not offset the purchase price by the value of a shortage, 
in the absence of a warranty by deed of the quantity of land sold, and 
who has had equal opportunity with the seller under the power in the 
instrument of having ascertained the exact frontage of the locris in quo. 

2. Same--Caveat Emptor. 
l h e  doctrine of caveat emptor applies to the sale of lands under fore- 

closure of a deed of trust. 

CIVIL ACTIOS, before Grady, J., at  May Term, 1926, of BEAUFORT. 
P r io r  to 15 May, 1920, C. &I. Brown was the owner and in possession 

of a certain piece or parcel of land in the city of Washington, North 
Carolina, situated on the north side of Main Street and fronting on 
the north side of Main Street a distance of 49 feet. This  land adjoined 
the lot of the defendant. On 15 May, 1920, Brown and wife executed to 
the defendant, S. C. Bragaw, a deed of trust on said land. Default having 
been made in the payment of the indebtedness described in said deed of 
trust, the said S. C. Bragaw, trustee, advertised and sold said property 
a t  public auction under and by virtue of the terms of said deed of trust, 
in September, 1924, a t  which time and place the plaintiffs became the 
last and highest bidders for the property for the sum of $21,000. The 
land was advertised by Bragaw, trustee, and described in said advertise- 
ment as fronting 49 feet on the north side of Main Street. Upon pay- 
ment of the purchase money, Bragam, trustee, executed to the plaintiffs 
a deed for said property in accordance with the description in said deed 
of trust and said advertisement, and described the property as fronting 
49 feet on Main Street. After the purchase money had been paid by the 
plaintiffs they discovered that  the land fronted only 46 feet on &fain 
Street, and thereupon this suit to recover from Bragaw, trustee, the sum 
of $1,653 to cover the shortage of three feet in the dimensions of the lot 
conveyed. The  purchase money had not been disbursed by the trustee 
and was hezld by him pending the outcome of the litigation. 

Plaintiff testified that  after the execution and delivery of deed fro111 
Bragaw, trustee, that  he measured the property and found the shortage. 
There was further testimony to the effect that  the plaintiff had known 
this property for twenty-five years or more. 

At  the conclusion of plaintiff's evidence the tr ial  judge entered judg- 
ment of nonsuit, from which the plaintiffs appealed. 

H. C. Carter for plaintiffs. 
Small, MacLean & R o d m n  and Ward & Grimes for defendants. 

BROQDEN, J. I t  was conceded that  the plaintiffs cannot recover up011 
a breach of warranty. 
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The question therefore presented for solution is whether or ]lot a pur- 
chaser at  a trustee's sale of land under a deed of trust or a mortgage, 
can recover for a shortage of land in the absence of any representation 
made by the seller except such as may be contained in the advertisernelit 
or the deed of the trustee or mortgagee. 

I n  Smthers v. Gilmer, 126 N. C., p. 759, the principles of law guvern- 
ing such cases are thus expressed: "The plaintiff had two opportunities 
for protection: 1. A simple calculation, according to the definite bountl- 
aries, courses and distances. 2. To require proper coren,~nts in  hi, deed 
for his protection. 

Failing to avail himself of those means, he purchased at  hi3 01\11 

risk and subject to the principle of caveat emptor. When each party has 
equal means of information that principle applies, and the iiljured  part^ 
is without remedy. I f ,  however, false representations are made, on which 
the other party may reasonably rely, they constitute a material induce- 
ment to the contract, and the injured party has acted with ordinary 
prudence, courts of justice will afford relief. Ordina~ily,  the niasiiii 
of caveat emptor applies equally to sales of real and personal property, 
and will be adhered to where there is no fraud." 

The lot of land in controversy was not sold by the foot or by the 
acre, and there can be, under the law of this State, no recovery for a 

a 1011 shortage under such circumstances in the absence of an;r represent t '  
of fraud. Turner v. Vann,  171 Tu'. C., 127; Galloway v .  Goolsby, 176 
N.  C., 635; D u t y  v. Phipps, 180 N. C., 313; Lanfz  v. Hcwell, 181 N. C'., 
401. The judgment must be 

Affirmed. 

(Filed 15 September, 1926.) 

1. Arrest and Bail-Negligence-"Recklessn~"-LLWatonness." 
The verdict of the jury in a negligence case that the recklessness of 

the driver of an automobile caused the injury of the plaintiff in a col- 
lision of the two cars, is alone insufficient for the court to grant plain- 
tiff's motion for the issuance of an execution against the person of the 
defendant, there being no finding as to whether the act had been wan- 
tonly done. 

2. Same-Evidence-Appeal and Error. 
The verdict of the jury upon the issues submitted may be construed in 

the light of the pleadings and evidence, etc., but the pleadings as to "reck- 
lessness" and "wantonness" will not control the answer to the issue of 
"recklessness" as applied to negligence when on appeal it does not appear 
what was the evidence thereof introduced upon the trial. 
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APPEAL by plaintiff, Frank H. Short, from Grady, J., at May Term, 
1926, of BEAUFORT. 

Civil actions-one for injury to the person, the other for damages 
to a car-instituted in the Superior Court of Beaufort County by 
Frank H. Short and McKeel-Richardson Hardware Company respec- 
tively, against A. M. Kaltman and Orris N. Brinkley. By consent the 
two cases mere tried together, and resulted in the following verdict: 

"1. Were the plaintiffs injured by the negligence of defendants, as 
alleged in  the complaint ? Answer : Yes. 

"2. I f  so, what damage is the plaintiff, F. H. Short, entitled to recover 
for his personal injuries? Answer: $200.00. 

"3. What damage is McKeel-Richardson Hardware Company entitled 
to recover for injury to its car?  Answer: $150.00. 

"4. Was the defendant, Brinkley, guilty of reckless driring at  the time 
as alleged in the complaint ? Answer : Yes." 

The two suits arise out of a dollision on the Tarboro-Rocky Mount 
public highway, between a Ford car driven by Frank H. Short and 
owned by his employer, McKeel-Richardson Hardware Company, and 
a Willis-Knight car, the property of A. M. Kaltman, and driven at the 
time by his employee, Orris N. 13rinkley. 

Each driver contended that the collision was due to the negligence of 
the other, and it is alleged in the con~plaint that the defendant, Brinkley, 
was driving in a reckless and wanton manner in disregard of plaintiff's 
rights at the time of the injury. The jury found that Brinkley was 
guilty of reckless driving as alleged in the complaint. 

Upon the court's refusal to order that the defendant, Brinkley, be 
arrested and held to bail, or that execution be issued against his person, 
in case it were not satisfied out of his property, the plaintiff, Frank H. 
Short, excepted and appealed. 

Small, MacLean & Rodman  for plaintif  
IVo counsel appearing for defendants. 

STACY, C. J., after stating the case: The appeal presents the single 
question as to whether the plaintiff, Frank H. Short, on the instant 
record, is entitled to execution against the person of Orris N. Brinkley. 
We think not. 

I n  the first place, it will be observed that in the complaint the words 
"reckless" and "wanton" are used conjunctively, which, when thus em- 
ployed, convey the meaning of wilful misconduct or intentional wrong. 
Bailey v. R. R., 149 N .  C., 169. But in the issue submitted to the 
jury, the word "wanton" is omitted, and only the word "reckless" is 
used. The record discloses none of the evidence adduced on the hearing 
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nor tlie charge of the court to the jury, hence we are required to say 
nlietlier or not the bare language of the 4th issue, ex vi termini ,  
imports liability to arrest. 

The  word "reckless" has several meanings, and may vary in color 
and content according to the circumstances and the tinw in which i t  is 
used. Towne v. Eisner, 243 U.  S., 418. I n  a mild sense, it means no 
more than careless, inattentive, or negligent, while as a harsher term, i t  
may mean desperately heedless, wanton or wilful. Pegram v. R. R., 
139 X. C., 303; 4 Words & Phrases, 207. 

I t  is  a recognized principle with us that  a verdict may be interpreted 
arld allowed significance by proper reference to the pleadings, the evi- 
dence and the charge of the court. Reynolds v. Express Co., 172 N .  C., 
491; Sitterson v. S i f f e r son ,  191 N.  C., 319; I iannan v. Assad, 182 N. C., 
77. Bu t  here we are  not advised as  to what the evidence was, nor how it 
was presented to tlie jury. The  tr ial  court was of the opinion tliat the 
plaintiff was not entitled to an  order 0f arrest and bail, or to an execu- 
tion against the person of tho defendant, Orris  N. Brinkley. We cannot 
say, from the record as presented, that  there was error in his ruling. 

I t  has been held, in a number of decisions on the subjwt, tliat a mere 
negligent injury, without more, will not authorize an  arrest and holding 
to bail, or an esccution against the person. Swa in  v. Oakey, 190 N .  C., 
113; Coble v. X ~ d l e y ,  186 N.  C., 479; Weathers v. Baldwin,  183 N .  C., 
276;  Oakley v. Lasater, 172 N .  C., 96. 

The  record is apparently free from error, henco the judgment, as 
entered, must be upheld. 

No error. 

J .  A. WILRINSON ET AL. Y. T. G .  WALLACIL 

(Filed 15 September, 1926.) 

Courts-Decisions-Renewal-Vested Rights-Supreme C'ourt. 
A decision of the Supreme Court holding that it is necessary that a 

deed to lands  be properly indexed for the purchaser to acquire title 
against a subsequent purchaser under a properly registered a n d  indexed 
deed, will not affect tlie title acquired under a former decision of the 
Supreme Court holding to the contrary, and thus divest or impair the 
rights under the former decision of the Court thereon. 

APPEAL by defendant from Grady,  J., a t  May Term, 1926, of BEAU- 
FORT. Affirmed. 

Small ,  MacLean CG Rodman  for plaintiffs. 
Ward  &? Grimes for defendant. 
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ADAMS, J. This  action was brought to determine an  adverse claim to 
the plaintiffs' land and to quiet their title, and the controversy was sub- 
mitted upon an  agreed statement of facts. C. s., 626, 1743. On 16 
March, 1852, the State issued a grant  for this land to R. W.  Harrison 
and the plaintiffs have exhibited an unbroken chain of mesne conveyances 
which are  sufficient in form to transfer to themselves the title in fee 
simple. William H. Davis, one of the mesne grantees died intestate, 
leaving a widow, who after her second marriage was Josephine E. 
Wright, and one child whose name was Lillie G. Davis. On 15 August, 
1887, Josephine E. Wright, who was then a widow, and Lillie G. Davis, 
the only heir a t  law, conveyed the land in controversy to W. J. Bullock 
by a deed which was recorded 8 September, 1887. The  only index of 
this deed pointed to a conveyance from "Josephine E. Wright e t  al, to 
W. J. Bullock": there was no index or cross-index of any conveyance 
by Lillie G. Davis. Bullock conveyed the land to J. A. and W. S. 
Wilkinson 19 February, 1906, and on 28 January ,  1914, these gran- 
tees conveyed i t  to the Pungo Deep Soil Development Company, one 
of the plaintiffs. Thereafter, that  is, on 7 June ,  1924, Lillie G. Davis 
executed a deed to Thos. G. Wallace, the defendant, purporting to con- 
vey the same land. This deed was registered 14 June,  1924, and the 
defendant claims to be the owner in fee on the ground that  the convey- 
ance from Josephine E. Wright and Lillie G. Davis to W. J. Bullock 
was defectively indexed by the register of deeds. Upon the facts set out 
in the record the trial court adjudged that  the plaintiffs are the owners 
of the land in question and that  the defendant's possession is wrongful 
and unlawful. The  defendant excepted and appealed. 

At  the session of 1876-77 the General Assembly enacted a statute re- 
quiring the register of deeds to keep full and complete alphabetical in- 
dexes of deeds and other instruments, and afterwards made his failure 
to do so a misdemeanor. Code, 3664; Laws 1899, ch. 501; Rev., 2G65, 
3600; C. S., 3561. I n  1894 the provision in reference to indexing the 
instruments referred to was construed to mean that  the filing of a deed 
for registration was in itself constructive notice and that  the register's 
failure to make a proper index of the conveyance did not impair its 
efficacy. Davis v. Whitulcer, 114 N .  C., 279. Approximately twenty-five 
years afterwards this decision was overruled and i t  was held that  the in- 
dexing of deeds is  an  essential part  of the registration. Fowle v. Ham, 
176 N.  C., 12 ;  E ly  v. Norman, 175 N. C., 294. The  appeal presents 
the question whether these Iatter decisions are prospective or retroactive, 
and if prospective whether the decision in Davis v. Whitaker upholds 
and safeguards the plaintiffs' title. 

As a rule, a decision of a court of supreme jurisdiction overruling a 
former decision is  no doubt retrospective-"not that  the overruled de- 
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cision was bad law, but that it never was the law." To this rule there 
is a recognized and approved exception. I t  is this: "Where a constitu- 
tional or statute law has received a given construction by the courts 
of last resort, and contracts have been made and rights acquired under 
and in accordance with such construction, such contracts may not br 
invalidated nor vested rights acquired under then1 impaired by a change 
of construction made by a subsequent decision." M f g .  Co. v. H a t e r ,  
177 N.  C., 609 ; Fowle v. Ham, 176 N.  C., 12; E l y  v. Norman, 175 N.  C., 
294; Jones v. Williams, 155 N.  C., 179, 190; Mason v. Cotton Co., 148 
N .  C., 492, 510; Hill v. Brown, 144 N .  C., 117; Hill I!. A'. R., 143 N. C., 
539, 573. 

The defendant, admitting that the plaintiffs' position would be strong 
if Bullock had acquired his title after the decision in D a : k  v. Whitaker, 
supra, and before the decision in Fowlc v. Ham, supnz, differentiates 
Bullock's position from that of Fowle and makes the point that until 
Davis' casa was decided the plain language of the statute was controlling, 
and in effect that Bullock's status was that of a grantee in an un- 
registered deed. This position, in our opinion, cannot be maintained. 
I n  the Davis case the Court said in substance that the oflice of the index 
was to serve the convenience of those who had occasion to search the 
records and not to protect the party who recaorded his conveyance; that 
the filing with the register of deeds of an instrument requiring record 
had the effect of registration; and that the statute directing that such 
instruments be indexed did not have the effect of repealing the existing 
law. Under the law as i t  then existed Bullock's delivery of his deed to 
the register was, for the purpose of constructive notice, tantamount to 
registration. McKinnon v. McLean, 19 N. C., 79; hIetts v. Bright, 20 
N .  C., 311; Parker v. Scott, 64 N .  C., 118. See, also, Glalzton v. Jacobs, 
117 N. C., 427, 429. If these decisions were not affected by the statute 
in reference to indexing, as held in  Davis v. Whitaker, supra, and if this 
construction became a part of the statute itself, as held in S .  v. Fulton, 
149 N. C., 485, 487, i t  follows that such interpretation was a judicial 
declaration of the purpose, scope, and effect of the statute as it was 
intended to be understood when it was enacted by the Legislature, and 
that the title Bullock acquired in 1887 under the "existing law" was 
in no respect impaired by the register's failure properly to index the 
purchaser's deed. 

We have gone very carefully into the defendant's brief but have found 
no convincing authority inconsistent with the conclusion herein an- 
nounced. The judgment is 

Affirmed. 
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MARY E. COMMANDER v. N. HOWARD SMITH. 

(Filed 15 September, 1926.) 

Contracts-Breach-Evidence-Market Quoitations-Telegrams. 
The price of a commodity as per the market quotation on the Kew York 

Exchange generally relied on by dealers therein, may be shown by tele- 
grams and quotations thus received by a dealer local to the transaction, 
and the testimony of such dealer is competent evidence upon the trial. 

APPEAL by plaintiff from Grady, J., a t  January Term, 1926, of 
PASQUOTANK. Reversed. 

J. C. Brooks and Aydlett & Simpson for plaintiff. 
Thompson & Wilson for defendant. 

SDAMS, J. This was an action to recover damages for a breach of 
contract. The plaintiff's evidence tended to show that on 1 June, 1924, 
she delivered to the defendant at his request ninety-three baskets of 
peas for shipment on that day to "whatever market h e  thought best" ; 
that the defendant contracted to ship the peas on the day they were 
delivered: that he failed to do so. but turned them over to another for 
transportation and thereby delayed their delivery on the New York 
market for at  least two days; and that owing to fluctuation in the market 
during this time the price declined and the plaintiff suffered loss. 

I t  became necessary to establish the price in the New York market 
on each of these dates. On this ~ o i n t  W. H. Jennette. who made the 
shipment, testified on his direct examination substantially as follows: 
('I know what the market was on Thursday morning according to the 
telegrams. We received telegrams every day from the New York 
market. I got telegrams for peas that were sold that day. I have the 
telegrams with me. This is the telegram received from salesman there. 
I got returns for peas sold on Thursday from New York. The price 
was $3.75 to $4.00. From telegrams and sales in  New York the price on 
Saturday was $1.50 to $3.20." The telegrams were admitted in evidence, 
but they do not appear in the record. 

On cross-examination he said that by reference to his papers he could 
give the time of shipment and the market price in New ~ k k  at the dates 
in question. H e  made other statements which, it was suggested, are not 
altogether consistent with his direct testimony, but i t  is not necessary 
specifically to point them out. At the conclusion of the evidence the de- 
fendant renewed his motion for nonsuit, and the evidence of Jennette 
with respect to the market value of the peas was withdrawn from the 
jury and the motion was allowed. The plaintiff excepted and appealed. 
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The argument here was addressed to the question whether, conceding 
the execution of the contract and its breach by the  defendant, there mas 
sufficient evidence of the plaintiff's loss. I t  is argued on behalf of the 
defendant that  Jennette's testimony as  to the New Yorlr market is not 
only incompetent but insufficient even if competent, and that  the court 
properly withdrew i t  from the jury. 

I n  reference to land the approved definition of market value is given 
in Brown v. Power Co., 140 N .  C., 333. Bu t  the market v,llue of personal 
property which is regularly sold in  the open market as an ordinary 
commodity has been defined as the price established by public sales 
conducted in the way of a business, or such prices as dealers in the 
articles are willing to receive and purchasers are made to pay, when the 
goods are bought and sold in the ordinary course of trade;  and as a 
rule standard price lists and market reports which are shown to be in 
general circulation and relied on by the commercial world and by those 
engaged in the trade may be received as evidence of tho market ralue. 
Ferebee v.  Ber ly ,  168 K. C., 281; Xoseley P .  Johnson, 144 N. C., 2.37; 
22 C. J . ,  186 (147), 188, 929 (1135);  R. R. v. Pearce (Ark.), 12 An. 
Cas., 125 and annotation; McGilvra v. R. IZ .  (N. D.) ,  159 N. W., 854; 
Packing Co. v.  Grif i th (Tex.), 144 S .  W., 1139; Xouni  Vernon (lo. I>. 

Teschner (hfd.), 16 L. R. -1. (N. S.), 758 and annotsition; 3 Jonrs, 
 con^ on Ev., sec. 582. This broadly stated is a general rule;  but 
evidence of market value is  not confined to price lists and market reports. 
I11 Smith  v.  R. R., 68 N. C., 107, it was held that telegrams, circulars, 
and correspondence were admissible on the ground, not that  a single 
sale was sufficient, but that  evidence of the aggregate salm of a day or a 
period, embodied in a reputatiori among dealers in the article, was 
competent evidence; and in Sutt le v .  Falls, 98 N .  C., 393, the Court sus- 
tained evidence of the market ra lue  of mica given by a witness who had 
obtained his information iri the course of his trade from general dealers " 
i n  mica who transacted their business a t  the place of sale. See, also, 
Brackett v .  Edgerton (Minn.), 100 Am. Dec., 211. On  the other hand the 
testimony of a witness who derives his information from reports in a 
single newspaper published in a city remote from the place of sale is not 
sufficient. F a i r l ~ y  v. Smi th ,  87 N .  C., 367. 

As mas said in the case last cited, evidence of the market value of an 
article sold in  the operi market of a distant city should be sufficient 
prima facie to  show the accuracy of the published information as to 
the state of the distant market. Tested by this principle the excluded 
evidence, we think, should have been submitted to the jury. Par ts  of 
this evidence, i t  is true, are obscure and unsatisfactory; but i t  tends to 
disclose the receipt of telegrams sent to the witness every day from 
the New York market, telegrams and sales on Wednesday and on Satur-  
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day, and  other  relevant circumstances. Whether  the telegrams f rom t h c  
market  were i n  fact  those sent by t h e  salesman we a r e  unable to  detrrmine 
f r o m  the  eridence. S o  doubt a fu l l  d i s c h u r e  will  make this  plaili. W e  
a r e  of opinion t h a t  on t h e  present record we a r e  precluded f r o m  l ioldi~lp 
as  a mat te r  of l a w  t h a t  Jennette's evidence is  altogether insufficient ns 
to the  value of the  peas on the  New York  market .  

T h e  judgment of nonsuit is re~rersed and  a new t r ia l  awarded. 
Reversed. 

J. H. HART ET AI.. V. BOARD OF CO1\IJIISSIONERS O F  BURIiK COUSTT.  

(Filed 15 Srlpteinl~er. 1')X.) 

1.  Taxation-Constitutional ~a~v-Statutes-Revcnue-IIL~(~~~inel.$ ;\c.t- 
County Commissioners-Revaluation of Property. 

A statute that provides for the revaluation and equalization of the 
value of property by the county commissioners, to be levied in accord- 
ance with an existing constitutional statute, is not in its strict sense a 
revenue law requiring the separate readings before each branch of the 
Legislature upon the separate days, etc., prescribed by Art. 11, sec. 14, of 
the State Constitution, but is in the nature of a machinery act, which 
does not fall within this constitutional requirement. 

2. Taxation-Constitutional Law-Classification of Property-Uniformity. 
Under the provisions of a statute authorizing the county commissioners 

to 'eassess, reralue and equalize property therein for the purpose of taxa- 
tian, the determination of the commissioners thereunder is not objec- 
tionable as  not being uniform when the assessment of each class of prop- 
erty is uniform its own proper classification. 

3. Taxation-Counties-rZssessment - R,evaluation - Sotice - Constitu- 
tional Law. 

Where a statute authorizes a couiity through its commissioners to re- 
value and reassess the property therein for taxation, and accordingly the 
board fixes a time therefor and adjourns for the purpose of having for- 
mulated the necessary information upon which they should act, and 
notice of the time for the taxpayers to be heard has been incorrect l~ 
published in a newspaper, and verbally a t  a certain day of the week and 
month, and correction likewise made sufficient to apprise the taxpayerh 
in time to appear before the board and be heard: Held ,  the proceedings 
of the commissioners will not be declared invalid by reason of such error. 

Where the property owner is given sufficient notice to appear before 
the board of county commissioners and object to the valuation placed on 
his property for taxation, and fails to do so and pursue his remedy by 
appeal in accordance with the remedy prescribed by the statute applica- 
ble, he may not by independent action proceed in our courts to object to 
the valuation on his property fixed by the commissioners. 
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CIVIL APTIOX, heard by Mrehb, J., at March Term, 1926, of Bums. 
The facts necessary to the presentation of the merits of the contro- 

versy are set out in the judgment, which is as follows: 
"The above-entitled action coming on for hearing, and being heard 

upon the pleadings and the affidavits offered by plaintiffs and defend- 
ants, the court finds as a fact that chapter 545 of the Public-Local Laws 
of North Carolina of 1925, ratified 9 March, 1925, was not read on 
three separate days in each House, and that the yeas and nays on the 
second and third rcadings were not entered on the journal, and being 
of the opinion upon inspection and consideration of said statute that 
the same merely provides for a reraluation and assessment of property 
in Burke County during the year 1925, and that the :rune, therefore, 
was not required to be enacted in accordance with the provision of 
section 14, Article I1 of the Constitution; the court is further of the 
opinion that the said statute is in all respects legal, valid and binding 
and in no way in conflict with the Constitution. 

The court further finds as a fact that under the authority given and 
conferred on them by said statute and in the exercise of the discretion 
thereby conferred upon them the defendant, board of commissioners of 
Burke, entered an order for and caused a revaluation and assessment of 
all property to be made in Burke County during the year 1925, the 
same not being completed until the latter part of the summer of 1925, 
and that after the same had been completed the said defendant, board 
of commissioners of Burke County, sat as a county board of equaliza- 
tion, and heard complaints of the citizens of Burke County in regard 
to valuation and assessment, in some instances reducirg them and in 
other instances increasing the valuation placed on said property by the 
tax listers and assessors. 

The court further finds as a fact that thr, work of the tax lister and 
assessors not haling been fully completed by the second Monday in 
July, the consideratiou of all complaints was deferred by the defendant, 
board of commissioners, until the assessments had bccn completed, and 
that on 22 September, 1926, ~vllen the defendant, baud of commis- 
sioners fillally sat as a r o u n t ~  board of equalization for the purpose of 
hearing complaints of the citizens as to the valuations placed upon their 
property by the tax listers and assessors, and that in addition to verbal 
notices generally given by said board the following written notices were 
given of the time when complaints would be heard, the same being pub- 
lished in the -Velos-llerald, a newspaper published in Mc~rganton, Burke 
County. I n  tlic wrekly publication or issue of 10 September, 1925, thr 
following nolice : 

" 'Monday, 21 September, for hearing tax complaints. The county 
commissioners hare set aside Monday, 21 September, as the time for 
hearing tax complaints.' 
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"And the said newspaper in its issue of 16 September, 1925, con- 
tained the following notice : 

" 'Tuesday, the 22nd, is the day for t a s  complaints. Attention is 
called to the fact that Tuesday, 22 September, is the date set by the 
county comn~issioners for hearing tax complaints. By error, it mas 
given in last week's paper as Monday, 21st.' 

('The court finds as a fact that no notice was given to the plaintiffs 
of the notice of 22 September, 1925, other than the notice published 
in the paper. 

"The court further finds as a fact many of the citizens of the county 
of Burke appeared before the county board of commissioners on 22 Sep- 
tember, 1925, sitting as a board of equalization, made complaints as to 
the valuation of their property which were heard and passed upon by 
said board, and some appeals taken from their ruling, and that at  fre- 
quent intervals since that date complaints have been made to the de- 
fendant board by the citizens of said county of the valuation placed 
upon their property, and that the defendant board is still attempting 
to obtain evidence and ascertain whether any real property in said 
county has been valued too high and correct any errors or mistaken 
~a lua t ion  placed thereon and remedy and remove such injustice, if any, 
done any taxpayers of said county. 

"The court further finds that in the revaluation and assessment made 
by the tax listers and assessors there is probable cause to believe that 
mistakes and errors have been made and committed in ascertaining the 
ralue of real estate owned by some of the citizens of Burke County, 
such errors and mistakes being common and unavoidable in all assess- 
ments, but the court is of the opinion that the statutes of this State 
point out and prescribe the remedy and the method which must be pur- 
sued in order to correct or cure such errors and mistakes in  assessments, 
and the court is of the opinion that it should not restrain the collec- 
tion of the taxes in Burke County by reason of such errors and mis- 
takes in the valuation or assessments in individual cases, and that the 
plaintiffs herein or any one of said plaintiffs should pursue the remedy 
pointed out by the statutes and the decisions of the Supreme Court. 

"It is, therefore, considered, ordered and adjudged by the court that 
the restraining order applied for be, and the same is hereby denied, and 
that this action be, and the same is hereby dismissed, and that the 
plaintiffs and the sureties on their prosecution bond pay the cost of 
this action to be taxed by the clerk of the court." 

Avery d Patton, Huffman & Cowan for plaintiff. 
.-Lawy d Hairfield, S .  J .  Ervin and S .  J .  Ervin, JT., for defendant. 
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BROGDEN, J. Chapter 545, Public-Local Laws of 1.925, authorizes 
the board of commissioners of Burke County in their discretion "to 
cause a revaluation and assessment to be made of all the real estate and 
personal property in Burke County liable for taxation, in the manner 
provided in chapter 12, Public Laws 1923, and to levy taxes thereon 
based upon such revaluation and assessment . . . as now provided 
bv law.)) 

The controversy between the partics arises from the construction of 
this act of the Legislature. The plaintiffs contend: First, That said 
act is a revenue act, and therefore under Article 11, sec. 14, of the Coc- 
stitution, the act should have been "read three several times in each 
House of the General Assembly and passed three several readings, 
which readings shall have been bn three different day:!, and agreed to 
by each House respectively, and the yeas and nays on the second and 
third readings of the bill entered on the journal; second, that the de- 
fendants adopted a nonuniform method of making valuations and 
assessments; third, that no proper notice was given by the board of 
equalization of its meeting to cqilalize the assessments made under the 
act referred to. 

Article 11, see. 14, of the Comtitutioll, establishes the method by 
which revenue bills must be passed by the Legislature. But the ques- 
tion standing at  the threshold of this aspect of the caw is whether or - 

not the act in question is, as a matter of fact, a revenue bill. "Revenue 
bills, as defined by law, are those that levy taxes in the strict sense of 
the word and are not bills for other purposes which may incidentally 
create revenue." 1 Story Constitution, ser. 880; Twin City National 
Bank 21. Nebeker, 167 U.  S., 196; 4.2 L. Ed., 134; Nillard v. Roberts, 202 
U.  S., 429; 50 L. Ed., 1090; Anderson v. Ritferbusch, 98 Pac., 1002; 
26 R. C. L., see. 55; Northern Counfies Incestment Trust v. Sears, 
35 L. R. A. (0. S.). 

I n  the Anderson case, supra, the act under consideration was "An 
act for the discovery of property not listed for taxation, providing for 
its assessment and collection of taxes thereon." The Court held that 
this was not a bill for raising revenue, placing its decision upon the 
principle announced by Judge Story. Indeed, an examination of the 
act discloses that it was obviously designed to authorize the revaluation 
of property in Burke County, and expressly provided that taxes should 
be levied "as now provided by law." Therefore, the act was not a 
revenue bill, but in the nature of a machinery act, and hence did not 
require compliance with Article 11, sec. 14, of the Con3titution. 

The second contention of the defendant is based upon the idea that 
there were inequalities in the assessment of property. "It has been said 
that perfect uniformity and perfect equality of taxa.tion, in all the 
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aspects in which the human mind can view it, is a baseless dream. 
With reference to locality, a tax is uniform when i t  operates with 
equal force and effect in every place where the subject of i t  is found, 
and with reference to classification, it is uniform when it operates 
without distinction or discrimination upon all persons composing the 
described class." R. R. v. Lacy, 187 N.  C., 615; Edge v. Robertson, 
112 U. S., 580; 28 L. Ed., 798; Cooley on Taxation, ch. 6 ;  Lacy v .  
Packing Co., 134 N .  C., 567; S .  v. Demon, 189 N .  C., 173. 

However, the law in its wisdom has created tribunals to equalize 
values and to correct inequalities, to wit, county boards of equalization 
and the State Board of Assessment. 

The third contention of the plaintiff raises the question as to whether 
proper notice was given by the board of equalization. I t  is a sound and 
just principle of law and one worthy of acceptation that "absence of 
notice or opportunity to be heard, riolates the due process of law pro- 
vision." Lumber Co. v. Smi th ,  146 N .  C., 199; Markham v. Carver, 
188 N.  C., 615. The trial judge found as a fact that the board of com- 
missioners of Burke County met as a board of equalization on the 
second Monday in July as required by law, and finding that the asses- 
sors had not completed the work assigned, deferred consideration of all 
complaints, and set 22 September, 1925, as the time for hearing com- 
plaints of citizens as to the valuation placed upon their property, and 
that, in addition to verbal notice generally given by said board, the 
following written notices were given of the time when complaints 
would be heard, same being published in the News-Herald, a newspaper 
published in Morganton, Burke County, in the weekly publication or 
issue of 10 September, 1925: "Monday, 21 September, hearing tax 
complaints. The county commissioners have set aside Monday, 21 
September, as the time for hearing tax complaints," and the said news- 
paper in its issue on 16 September, 1925, contained the following 
notice: "Tuesday, the 22nd, is the day for tax complaints. Attention 
is called to the fact that Tuesday, 22 September, is the date set by the 
county commissioners for hearing tax complaints. By error, it was 
given in last week's paper as Monday, the 21st." 

Chapter 12, Public Laws of 1923, sec. 70, ~rovides  for ('notice in one 
newspaper, or by poster put up," etc. The law is that the board of 
equalization mnst meet on the second Monday of July and continue 
until the work of revision is completed; that i t  must fix a time for 
hearing of complaints, and that notice of such hearing must be given. 
Comrs. v. R. R\, 86 N. C., 541; Wolfenden v. Comrs., 152 N.  C., 84; 
Xarkham v. Carver, 188 N .  C., 615. After the board has completed its 
work of revision it cannot thereafter increase valuation without special 
notice to the taxpayers. Wolfenden v. Comrs., 152 N. C., 84; Mark- 
ham 21. Carver, 188 N. C., 615. 
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This record discloses that the board of equalization could not com- 
plete its work at  the July meeting because the assessors had not com- 
pleted the work of assessing property in Burke County. I t  mas there- 
fore the duty of the board to adjourn until this preliminary work could 
be completed. This the board did. I t  was also the duty of the board to 
give reasonable notice of the time set for hearing com:plaints of prop- 
erty owners. The board performed this duty in a subsltantial manner. 

The plaintiffs did not appeal from the assessments made by the 
board of equalization of Burke County. I t  is a general1,y accepted prin- 
ciple of law that in cases of this sort a taxpayer is not allowed to 
resort to the courts until he has first ~ u r s u e d  and exhausted the reme- 
dies before the administrative boards established by law for such pur- 
poses. Thus in Mfg. Cd. v. Comrs., 189 N. C., 103, Hoke, C.. J., says: 
"From a consideration of these and other pertinent provisions of the 
law, it is clear, in our opinion, that the s ta te  Board-of Assessment is 
given supervisory powers to correct improper assessments on the part 
of the local boards, and that on complaint made in  apt time and on 
notice duly given and on sufEcient and proper proof before this State 
board, plaintiff could have obtained or had full oppor1,unity to obtain 
the relief he now seeks. This being true, the judgment of his Honor 
sustaining the demurrer must be upheld, for i t  is the accepted position 
that a taxpayer is not allowed to resort to the courts in  cases of this - " 

character until he has pursued and exhausted the remedies provided 
before the duly constituted administrative boards having such matters 
in charge." 

We must hold, therefore, that the judgment as rendered be 
Affirmed. 

M. P. HITE v. A. L. AYDLETT. 

(J?iled 15 September, 1926.) 

Where the owner has accepted the written proposition of an architect 
to prepare plans and specifications for the erection of ,I building on his 
lands, which the architect has accordingly done, and nothing has been 
specified in the writing as to the cost of the building contemplated, par01 
evidence which tends to show that the parties had agreed that the build- 
ing was riot to exceed a certain amount in its construction is not a contra- 
diction of the written agreement, and it is competent for the owner to 
show in defense of the architect's action to recover for his services thus 
rendered, that the entire contract was not reduced to writing, and that 
the cost of the building exceeded the amount agreed upon. 
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2. SameEvidence-Reference to Other Writings. 
A "hand-book'' relating to the subject-matter of a contract between the 

owner and the architect for the contemplated erection of a building on 
the former's land, is competent evidence when relevant to the inquiry 
in the action of the architect to recover for his services rendered, when 
expressly referred to in the written agreement between them and made 
a part thereof. 

Where the owner enters into a contract with an architect for the 
latter's furnishing plans and specifications for a building upon a per- 
centage of the cost of the erection of the building, as a part of his com- 
pensation, he may recover the same in his action when the owner has 
wrongfully prevented his fulfillment of his contract. 

APPEAL by defendant from Grady, J., at June Term, 1926, of PAS- 
QUOTANK. New trial. 

Civil action to recover for services rendered to defendallt by plaintiff 
as an architect,.pursuant to contract in writing. A proposal, dated 
24 July, 1924, slgned by plaintiff and accepted by defendant, in writ- 
ing, on 7 August, 1924, comprises the entire contract, as alleged by 
plaintiff. Defendant admits acceptance by him of plaintiff's proposal, 
but alleges that said proposal does not contain the entire contract be- 
tween plaintiff and himself. He  alleges that it was understood and 
agreed that the plans and specifications for remodeling his building 
should be so drawn by plaintiff that the total cost of constructio~i 
should not exceed $17,000; that this provision was omitted from the 
written contract by the mutual mistake of the parties; that the lowest 
bid secured for the work to be done in accordance with the plans and 
specifications furnished by plaintiff was in excess of $22,000, and that 
he declined to acccpt said plans and specifications as furnished by 
plaintiff, for contract, for the reason that same were not in accordance 
with the contract. No work has been done on defendant's building as 
contemplated in the contract between plaintiff and defendant. 

The issues submitted by the court were as follows: 
1. Was i t  understood and agreed between plaintiff and defendant 

that the total cost of the work referred to in the contract of 24 July, 
1924, was not to exceed $17,0001 Answer: 

2. I f  so, was such agreement left out of said contract by the mutual 
mistake of the parties, as alleged in the answer? Answer: . .  . .... 

3. I n  what amount is the defendant indebted to the plaintiff? 

At the close of the evidence, the court charged the jury as follows: 
"I charge you that if you find the facts to be as testified to by all 

the witnesses in this case, you will answer the first issue, 'No.' 
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"You need not answer the second issue, and you will answer the 
third issue, '$670.56.' " 

Defendant duly excepted to the instructioris r o ~ ~ t a i i ~ c d  in the charge 
to the jury. 

The  jury answered the first issue, "No"; did not ai~swer the second 
issue, and answered the third issue, "$670.56." Ilefendant excepted to 
the judgment rendered upon the verdict and appealed therefrom to the 
Supreme Court. 

'l'?iompso7~ Le. Tb'ilson f o ~  plaintif. 
Ayd le t t  Le. S i m p s o n  for defendant .  

COKEOR, J. The defense relied upon by defeiida~it to plaintiff's 
recovery upon the cause of action set out in the complaint, is that  plain- 
tiff has not performed his contract with defendant, i11 that  he has 
failed to furnish plans and specifications for the work contemplated in 
accordance with the contract. Defendant alleges that  it was expressly 
uiiderstood and agreed that  the plans and specificatioiie to be furnished 
by plaintiff should be so drawn and prepared that  the cost of construc- 
tion ill accordaiice therewith should not 13xcced $17,000, whereas the 
lowest bid submitted for the work in accordance wit11 the plans and 
sl~ecifications as fur~iislied by exceeded $22,000. 

The contract ill nri t ing,  bctwceri plaintiff arid defendant, consisting 
of the proposal and acceptance, does not provide that  the cost of con- 
struction in  accordance with the plaiis and specifications which the 
plaintiff agreed to furnish should not exceed the sum of $17,000- 
indeed, there is 110 reference in tlie written contract to any sum as the 
maximum cost of the work cont~mpla t rd .  Tlic proposal contains tlie fol- 
lowil~g clause : 

"The constructioii work co~ i t cn ip l a t~d  shall be as approximately out- 
liiied ill the preliminary sketches and comprise remodt~ling the present 
house with the necessary additions." 

Defendant agreed, by his acceptance of &iirltiff's pr3posa1, to pay to 
plaintiff for his serviccs in acting as deferidant's advisw, in  furnishing 
plans and specifications for the work contemplated, ill drawing the 
contract, and in superrisir~g generally the construction of a block of 
jix stores to r ~ p l a c ~  the prcscnt first floor and two apartments to occupy 
the sccoliti floor of defendant's present residence, corner Road and 
3I:tiri streets, Rlizabeth ('itv, X. C., five per cent of the construction 
cost of said buildiiig. 

There was evidence to tlie effect that  prior to defeiitlant's acceptance 
of plaintiff's proposal, a9 a result of negotiations betneen them, p l a i ~ -  
tiff prepared and submitted to defendant preliminary sketches of the 
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work contemplated, and that  after full discussion plaintiff estimated 
that the cost of construction in  accordance with said preliminary 
sketches would not exceed $17,000; that  defendant informed plaintiff 
that he would uot undertake the remodeling of his building unless the 
work could be done for a sum not in excess of $17,000; that  plaintiff 
made and submitted figures with the preliminary sketch showing that  
the cost would not exceed this sum;  that  after the plans and specifica- 
tions had bee11 prepared and submitted to defendant by plaintiff, plain- 
tiff assured defendant that  the work could be done in  accordance with 
said plans for a sum not in excess of $17,000; that  thereupon, by means 
of advertisements, bids were sought for said building in  accordance 
with said p l am aud specifications as furnished by plaintiff; that  the 
lowest bid secured for said work exceedcd the sum of $22,000; that  this 
bid was rejected by plaintiff, acting for defendant, and that  thereupoil 
defendant refused to accept said plans and specifications and declined 
to proceed further with said work. 

There was evidence from which the jury could have found that  the 
entire coiltract betmeen plaintiff and defendant v ~ a s  not contained ill 

the written proposal and acceptance. The  terms of the contract, which 
defendant contended were not included in  the proposal and acceptance, 

which the parol evidence tended to establish, do not contradic~,  
vary or add to  the terms of the contract as contained in  the writing. 
I f ,  therefore, the jury shall find that  the entire contract was not in 
writing, defendant may by parol evidence establish the terms of said 
contract, which were not included in the proposal and acceptance. 

The  plans and specifications which plaintiff proposed, in writing, to 
furnish for remodeling defendant's building are not definitely and 
specifically described; the said proposal leaves i t  doubtful or uncertain 
as to what the plaiis and specifications should provide with respect to 
the building; i t  is provided that  the construction work contemplated 
shall be approximately as outlined in  the preliminary sketches which 
had been submitted to defendant by plaintiff. Defendant may there- 
fore show by parol evidence what the agreement was with respect to 
said plans and specifications. I f  plaintiff agreed to furnish plans and 
specifications far  work which would not cost to exceed $17,000, defend- 
ant  may show this agreement, not to contradict, vary or add to  the 
terms contained in  the written contract, but to make certain what plans 
and specifications plaintiff agreed to furnish in  order that the jury may 
find whether those furnished were in compliance with the contract. 

' W e  have no disposition to modify or disregard the settled rules, 
intended for the 'protection of the provident,' and not for 'the relief 
of the negligent,' which prohibit the admission of parol evidence to 
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contradict, add to or vary the terms of a written contract, even where 
a part of a contract is in writing and a part is in parol, Mo,@tt v. 
Xaness, 102 N.  C., 457; but we must adhere to the long line of 
decisions which hold that where the contract is not one which the law 
requires to be in writing, and a part is written and a part is not, 
evidence of the unwritten part, if i t  does not contradict the writing, 
is admissible for the purpose of establishing the contract in its 
entirety. Twidy v. Saunderson, 31 N .  C., 5;  Manning v. Jones, 44 
X. C., 368; Daughtry v. Boothe, 49 N.  C., 87; Braszuell v. Pope, 82 
X .  C. ,  57; Cumming v. Barber, 99  N .  C., 332 ; Palmer v. Lowder, 167 
N.  C., 333." .4dams, J., in Henderson v. Forrest, 184 N.  C., 230. 

"It is a well-established general rule that if the parties reduce their 
entire contract or agreement to writing, whether under seal or not, 
the court will not hear parol evidence to vary or change it, unless for 
fraud, mistake or the like; but if it appear that the entire agreement 
was not reduced to writing, or if the writing itself l(3aves it doubtful 
or uncertain as to what the agreement was, parol ~widence is com- 
petent, not to contradict, but to show and make cwtain what was 
the real agreement between the parties; and in such a case what was 
meant, is for the jury, under proper instructions from the court." 
llavis, J., in Cumming v.  Barber, 99 N.  C., 332. 

We must hold that the instruction of the court to the jury upon 
the first issue was erroneous. The assignment of error based upon 
said exception is sustained. 

I t  may be conceded that there is no evidence from which the jury 
could have found that the agreement with respect to the maximum 
cost of the building was omitted by mutual mistake of the parties; 
defendant's defense, however, is not dependent upon the reformation 
of the written contract as prayed by him. Plaintiff cannot recover 
in this action unless the jury shall find that he performed his contract 
with defendant by furnishing plans and specifications in accordance 
with his contract. If plaintiff agreed to furnish plans and specifica- 
tions for remodeling defendant's residence as outlined in the Prelim- 
inary sketches at  a cost not to exceed $17,000, and the cost of doing 
the work in accordance with the plans and specifications prepared by 
plaintiff, will exceed the sum of $22,000, plaintiff cannot recover, 
for he has failed to perform his contract. I t  is not contended that 
plaintiff as architect guaranteed that the cost of construction would 
not exceed $17,000, but that he agreed to furnish plans and specifi- 
cations in accordance with which the building could he done at a cost 
not to exceed the sum of $17,000, and that he has {ailed to furnish 
such plans and specifications. See Feltham v. Sharp (Ga.), 25 S. E., 
619. 
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The exception to the introduction as evidence of a copy of the 
Kidder-Nolan Handbook, 17th edition, cannot be sustained. I t  is 
expressly provided in the contract that this handbook shall be au- 
thoritative on any question arising under the contract. I f  plaintiff 
has performed his contract with respect to the plans and specifications, 
and the work was abandoned by defendant, through no fault of 
plaintiff, plaintiff is 'entitled to recover, under the contract, a sum 
equal to 60 per cent of the reasonable cost of doing the work in 
accordance with the plans and specifications furnished in compliance 
with the contract. 

For the error in the instruction upon the first issue, there must be a 
New trial. 

THE CORLET COMPANY, Ixc., v. A. S. GRIGGS AXD WIFE, 
MRS. MINNIE GRIGGS. 

(Filed 15 September, 1926.) 

Contracts-Rescission-Fraud-Deceit Evidence - Presumptions - 111- 
structions-Sciente-Appeal and Error. 

Where fraud or deceit is set up as a defense in an action to rescind a 
contract for the purchase of a piano from a dealer, in the seller's action 
to recover the purchase price, it is required that the defendant show 
that the plaintiff or his sales agent knew that the false representations 
relied on were knowingly or recklessly made to the defendant, that they 
were relied on by him, and reasonably induced him, without knowledge 
of their falsity to enter into the coutract sued on, and an instruction to 
the jury that leaves out the principle relating to plaintiff's scienter under 
these circumstances, is reversible error, to the plaintiff's prejudice. 

APPEAL by plaintiff from Grady, J., and a jury, at  April Term, 
1926, of CURRITUCIC. New trial. 

This was an action brought by plaintiff against the defendants for 
the recovery of $450, with interest, from 1 September, 1922, the price 
of a Schubert piano, sold and delivered to the defendants. The 
alleged contract of sale was admitted by defendants, but they set up 
the defense: "That the defendants were induced to enter into the 
said contract by the false and fraudulent misrepresentations of the 
said plaintiff, in that i t  was represented to them by plaintiff's agent, 
Butler, that the said piano which the said defendants were buying 
was a new one, was up-to-date in every respect; that it would play 
satisfactorily; that it would give the defendants satisfaction in every 
respect, when in fact the said piano was not a new one, but was a 
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second-hand, or used, piano; that it was defective in workmanship, 
and in the mechanical parts, all of which was well known to the 
plaintiff's agent when he made these representations to the defendants, 
and the said representations mere made with the knowledge of their 
falsity and with the intention to deceive, calculated to deceive and 
did deceive these defendants to their injury, and by reason of the same 
the defendants were caused to enter into the said contract.'' That 
the representations were false. That immediately upon the discovery 
of the false representations made by plaintiff's agert to them they 
notified plaintiff to remove the piano. 

I n  reply plaintiff denied that the defendants were mduced to enter 
into the contract by any false or fraudulent representation of plaintiff 
or its agent. I t  denied that the piano was a used or second-hand one. 
I t  denied all the other allegations as to defective workmanship, etc. 
Denied that any w r o q  had been committed in the aale and alleged 
that defendants had used and operated the piano for more than two 
gears. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the execution of the contract in question procured by false 
and fraudulent representations as alleged in the answer? Answer: 
Yes. 

2. I n  what amount, if anything, are defendants indebted to the 
plaintiffs? Answer : 9 )  

The evidence on the trial bore out the contentions of the respective 
parties. 

The material assignment of error mill be considered in the opinion. 

XcMullan $ Leroy for plaintiff. 
Aydlett & Simpson for defendants. 

CLARKSON, J. The defendants set up actionable fmud or deceit to 
rescind the alleged contract. The only serious contention or assign- 
ment of error of plaintiff (4) is that the court below in its charge 
omits any reference to scienter. 

The charge complained of was as follows: "It 1s necessary for 
them to show to you by the greater weight of the evidence before you 
can answer the issue in their favor, first, that such representations 
were made to them by Mr. Butler, and swond, that these representa- 
tions were false; third, that they relied upon these representations 
as being true; fourth, relyii~g upon them to be trur they purchased 
the instrument and executed the contract." 
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CORLEY CO. ti. GRIGGS. 

I n  Whitehurst v. Ins. Co., 149 N .  C., p. 276, the Court says: "And 
it is not always required, for the establishment of actionable fraud, that 
a false representation should be knowingly made. I t  is well recognized 
with us that, under certain conditions and circumstances, if a party 
to a bargain avers the existence of a material fact recklessly, or affirms 
its existence positively, when he is consciously ignorant whether it be 
true or false, he may be held responsible for a falsehood; and this 
doctrine is especially applicable when the parties to a bargain are 
not upon equal terms with reference to the representation, the one, for 
instance, being under a duty to investigate, and in a position to know 
the truth, and the other relying and having reasonable ground to 
rely upon the statements as importing verity. Modlin v. R. R., 145 
N. C., 218; Ramsey v. Wallace, 100 N.  C., 75; Cooper v. Schlesinger, 
111 U. S., 148; Pollock on Torts, 7 ed., 276; Smith on the Law of 
Fraud, see. 3; Kerr on Fraud and Mistake, 68." Unitype Co. v. Ash- 
craft, 155 N.  C., p. 63; Machine Co. v. McKny, 161 N .  C., p. 584; 
Simpson v. Tobacco Growers, 190 N .  C., 603; Dunbar v. Tobacco 
Growers, 190 N.  C., 608; MclVair v. Finance Co., 191 N.  C., 710. 

I n  Pollock on the Law of Torts (1923), 12 ed., p.. 283-4, the rule 
is well stated: "To create a right of action for deceit there must be 
a statement made by the defendant, or for which he is answerable 
as principal, and with regard to that statement all the following 
conditions must occur: ( a )  It is untrue in fact. (b) The person 
making the statement, or the person responsible for it, either knows 
it to be untrue, or is culpably ignorant (that is, recklessly and con- 
sciously ignorant) whether i t  be true or not. (c) I t  is made to the 
intent that the plaintiff shall act upon it, or in a manner apparently 
fitted to induce him to act upon it. (d)  The plaintiff does act in 
reliance on the statement in the manner contemplated or manifestly 
probable, and thereby suffers damage." 

I n  some cases the scienter is presumed from the transaction where 
the seller was the inventor. Unitype Co. v. Ashcraft, supra. Where 
the seller was the manufacturer of the article. Peebles v. Guano Co., 
77 N. C., p. 233. 

I n  the Unitype Co. case, supra, p. 67, the Court says: "It appears 
in this case that the false statements were made by the inventor of 
the machine, who must be supposed to have been fully informed as to 
its good and bad qualities and who must, therefore, have made the 
representations knowing them to be false. I t  was so expressly held 
in Peebles v. Guano Co., 77 N.  C., 233. The plaintiff in  this case is 
a corporation and the manufacturer of the machine, and therefore 
what is said in the Peebles case is clearly pertinent to the facts as 
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presented in the record: 'It is said that the jury have not found 
that the representations were fraudulent, but only that they were 
false, and without fraud, the action cannot be maintained. I f  we 
consider the action as for the deceit, this object io~ would be un- 
answerable if the defendant was the seller only, and not also the 
manufacturer of the article. I t  is difficult to conceive how a manu- 
facturer of guano can make a representation concerning the substance 
of which it is composed, which is false, and not also fraudulent, in 
thc sense that it was knowingly false. I f  his servants employed in the 
manufacture, 011 any occasion by negligence, or wilfully, omitted to 
put in the valuable ingredients without the knowledge or connivance 
of the manufacturer, it would free his false representation from 
immorality, but he must in law be held equally liablf~ for the acts of 
his servants, and he cannot be held innocent of a moral fraud, if 
after being informed of the omission he seeks to take advantage of it 
by demanding for a spurious and worthless article ihe price of the 
genuine one. We think that on the facts found hy the jury the 
plaintiff was entitled to damages.' )' 

I n  Pollock, sup?.a, 13. 289, i t  is said: "The Supreme Court of the 
United States said (in Lehigh Zinc and I ron  6'0. v. Barnford (1893), 
150 U. S., 665, 673), that 'a person who makes representations of ma- 
terial facts, assunling or intending to convey the impression that he 
has adequate knowledge of tlle existence of such facts, when he is con- 
scious that he has no such knowledge,' is answerable as if he actually 
knew them to he false-which is admitted everywhere-and then went 
on to say that vendor or lessor may be held guilty of deceit by reason 
of material, untrue r~presentations 'in respect of his own business or 
property, the truth of which representations the vendor or lessor is 
bound and must be presumed to know.' " 

I n  the instant case the plaintiff, the sdler of the Schubert piano, 
through his agent Butler, was not the maker. 

I t  may be noted that defendants in their answer allege scienter 
"all of which was well known to the plaintiff's agent when he made 
these representations to the defendants and the said representations 
were made with the knowledge of their falsity," etc. 

From the record the evidence was sufficient to be submitted to the 
jury. 

For the reasons given, there must be a 
New trial. 
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DAVID WILLIAMS v. C. A. PEKKINS AND J. P. BARNARD. 

(Filed 15 September, 1926.) 

1. Claini and Delivery-Statute@ - Principal and Surety - Sheritis - 
Wrongful Seizure of Property. 

Where the landlord in claim and delivery pursues the remedy therein 
provided by statute, C. S., 831(1), 832, 833, 834, of certain farm products 
raised on the lands, particularly describing them, and in addition the 
sheriff has seized and retained some of the defendant's household furni- 
ture located on the premises, in an action by the defendant in that action 
against the plaintiff therein and the surety on his bond: Held, the plain- 
tiffs in the present action cannot recover damages against the defend- 
ants in the claim and delivery proceedings for the wrongful detention of 
the household furniture not therein specified or described. 

2. Sam-Damages-Actions. 
Where the sheriff has wrongfully seized certain personal property of 

the defendant in claim and delivery, not described therein as the subject 
of such seizure, the defendant may maintain an independent action for 
damages against the sheriff. 

APPEAL by defendants from Grady, J., and a jury, a t  April Term, 
1926, of CURRITUCK. Modified and affirmed. 

The  material facts and assignment of error will be considered in 
the opinion. 

Ehringlzaus & Hall  for plaintiff. 
Aydlet t  B Simpson for defendant. 

CLARKSON, J. Plaintiff, David Williams, was a tenant of the  de- 
fendant, C. A. Perkins. A civil action was instituted by Perkins 
against Williams. I n  that  action the plaintiff, Perkins, claimed the 
possession and title to certain corn, etc., raised on his land by Williams, 
as no settlement has been made for advancements, etc., for making 
the crops. The  provisional or ancillary remedy of claim and delivery 
was taken out and the corn was seized by the deputy sheriff. The  
other defendant, J. P .  Barnard,  was surety on the  bond in  the claim 
and delivery proceedings. T h e  action and claim and delivery pro- 
ceedings were started before the recorder's court of Currituck County. 
At  the hearing the action was dismissed for  want of jurisdiction. 
Plaintiff then sued the defendant and his surety for the  crops, corn, 
etc., wrongfully seized and also for certain articles of household fur -  
niture which plaintiff contended was in  the barn with the corn and 
wrongfully seized, consisting of a bed, bedstead, oil-can, etc. 
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The fourth issue submitted to the jury and the a n s w r  thereto lvere 
as follows: 

"What damages, if any, is plaintiff entitled to recover of the 
defendant because of the seizure and locking up of his bed, bedstead 
and other household effects? Answer: $50.00, with 6 per cent in- 
terest." 

The exception and assignment of error of defendants to this issue: 
"Defendants requested the court to charge the jury that if they 
believed all the evidence and found the facts to be as testified that 
they should answer the fourth issue 'Nothing.'" 

The affidavit of claim and delivery, in part C. S., 831 (1) : "That 
the plaintiff is the owner of the property claimed ('particularly de- 
scribing i t ) ,  or is lawfully entitled to its possession by virtue of a 
special property therein, the facts in respect to which must be set 
forth." 

The clerk of the court shall (C. S., 832) "thereupon, and upon 
the giving by the plaintiff of the undertaking prescribed in  the 
succeeding section, by an endorsement in writing upon the affidavit, 
require the sheriff of the county where the property claimed is located, 
to take it from the defendant and deliver it to the plaintiff." 

The plaintiff's undertaking (C. S., 833) : "The plaintiff must give 
a written undertaking payable to the defendant, exexted by one or 
more sufficient sureties, approved by the sheriff, to the effect that 
they are bound in double the value of the property, as stated in the 
affidavit for the prosecution of the action, for thr. return of the 
property to the defendant, with damages for its deterioration and 
detention if return can be had, and if for any cause yeturn cannot be 
had, for the payment to him of such sum as may be recovered against 
the plaintiff for the value of the property at  the time of the seizure, 
with interest thereon as damages for such seizure and detention." 

Duty of the sheriff (C. S., 834) : "Upon the recelpt of the order 
from the clerk with the plaintiff's undertaking, the sheriff shall forth- 
with take the property described in the affidavit, if it is in the possession 
of the defendant or his agent, and retain it in his custody. He  shall 
also, without delay, serve on the defendant a copy of the affidavit, 
notice, and undertaking, by delivering the same to him personally, 
if he can be found, or to his agent, from whose possession the property 
is taken; or, if neither can be found, by leaving them at the usual place 
of abode of either, with some person of suitable age and discretion." 

The record discloses that thrl affidavit described the property as 
corn, etc., and nothing in the affidavit indicated that the defendant, 
Perkins, claimed the possession of the bed, bedstead, oil-can, ctc. The 
bond was given for the corn, etc. The order of the clerk was to seize 
the corn, etc. The duty of the sheriff was to seize the corn, etc. 
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Under all the facts, we doubt if the evidence is sufficient to show 
that the deputy sheriff seized the bed, etc. I f  the deputy sheriff did 
seize the bed, etc., wrongfully, an action might be brought against him 
or his principal or both, but not against the defendants. 

I n  Draper v. Buxton, 90 N. C., 184, Merrimon, J., says: "The 
inere fact that the sheriff sold the property under an execution in favor 
of the defendants was not evidence, nor was it a fact from which the 
jury could infer that the defendant had anything to do with the sale 
of the plaintiff's property. I t  was the duty of the sheriff in collecting 
the money specified in the esecution, to sell, if need be, the property 
of the defendant therein-not that of some other person. That he 
sold the property of the plaintiff raises no presumption of fact that 
the defendant instructed him to do so, or ratified his act. Cooley on 
Torts, 127, 128, 129; Lentz v. Chambers, 5 Ired., 587." 

Wrongful attachments are different from rightful claim and de- 
liveries. 

I n  Mahoney v. Tyler, 136 N. C., 13. 40, it is held: "That a person 
leaves the State to seek work, for the purpose of prospecting with a 
~ i e w  to change his residence, if desirable, does not sustain an attach- 
ment on the ground that the defendant was a nonresident. . . . 

The successful defendant in attachment must seek relief for dam- 
ages in a separate action on the undertaking." 

I n  Tyler v. Mahoney, 166 N. C., 513, it is held: "Having been 
deprived of his property by process of law wrongfully and illegally 
sued out by the defendants, the law would be unjust to itself as well 
as to the plaintiff if it did not restore to him that of which he has 
wrongfully been deprived, or monetary damages in lieu thereof." 

I n  Tyler v. Mahoney, 168 N. C., 238, it is held: "The plaintiff 
herein having been put out of the possession of his property by'abuse 
of the process of the law which mas invoked by these defendants, they 
are responsible to the plaintiff (the defendant in that action) for the 
damage which he sustained thereby. The sheriff was their agent to 
execute the mandate of the court, issued at their instance. I f  the 
sheriff acted negligently, he might also be responsible, and the sureties 
on the attachment bond are also responsible for the amount of the 
damage done. The plaintiff has not chosen to pursue either of these, 
as he might have done, but he has limited his demand to the principals 
at whose instance the process of the law was wrongfully put in motion." 
Flowers v. Spears, 190 N. C., 752. 

The present action is not like the Tyler case-a wrongful attach- 
ment-but a lawful claim and delivery. 

I n  Mahoney v. Tyler, 136, supra, p. 43, it is held : "There is no 
analogy between a proceeding like this and one for the assessment of 
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damages against a defendant where property has bee11 seized under a 
requisition in claim and delivery (Hall v. Tillman, 1.10 N.  C., 220)) 
nor where the defendant has been arrested in a civil action and held 
to bail. (The Code, sec. 302; Putton v. Gash, 99 IV. C., 280)) nor 
for assessing damages against the plaintiff where an  injunction has 
been issued on his application (The Code, sec. 341,  Timber Co. v. 
Rountree, 122 N.  C., 45), because the latter cases are governed by 
special statutory provisions. See, also, R. R. v. Hardware Co., 135 
-1'. C., 73." XcAden v. Watkins, 191 N.  C., p. 105. 

I n  Shute v. Shute, 180 N.  C., 389, it is held: " 'Where an injunction 
has been wrongfully issued, there is no liability for damages except 
upon the injunction bond, unless the party against whom the injunc- 
tion was issued can make out his case of malicious prosecution by 
showing malice or want of probable cause on the part of the party 
who obtained it.' 22 Cyc., 1061, citing Burnett v. Nicholson, 79 N.  C., 
548. 'What is said to be the better rule, however, is that although a 
party may have his remedy on the bond, yet this is not exclusive, and 
he may, in a proper case, also have a right to maintain an action at  
lax.' 14 R. C. L., p. 481, sec. 183, citing Howell 21. Woodbury, 85 
Vt., 504; Ann. Cas., 1914, D. 606; Hubble v. Cok,  88 Va., 236." 
Davis v. T.Vallace, 190 N. C., p. 548. 

The case at  bar is an action brought against the party who sued 
out a rightful claim and delivery and his bondsman. The sheriff or 
his deputy is not the agent of the party who sued out the claim and 
delivery, but he is an officer to carry out the mandate of the court. 

The mandate of the court was to seize corn, etc., the property par- 
ticularly described. The affidavit, the basis of the claim and delivery, 
was fpr corn, etc. The bondsman was responsible for that alone. I f  
the sheriff or his deputy went beyond the mandate :and seized other 
property-bed, etc.-the sheriff and his deputy are solely liable for 
the wrong done. Any other holding would require a party who sued 
out a claim and delivery and his bondsman to follow the sheriff or his 
deputy and see that he carried out the mandate of the court. 

There is no evidence on the record that shows that the defendants 
received any benefit from the seizure of the bed, etc., or they ratified 
the act of the deputy. Any other holding would be nnconscionable- 
making a party liable and responsible for the unauthorized wrong of 
another. 

The court below should have given the prayer as requested by 
defendants as t o ,  the fourth issue. We see no merit in  the other 
assignments of error. 

The judgment of the court below, in accordance with this opinion, is 
Modified and affirmed. 
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(Filed 15 September, 1926.) 

HighwayeRoads and HighwayePrivate O\\ners-Segligence-High- 
way Commissioners-Bri@eMtatutes. 

Held in this action to recover damages for a personal injury against 
the  highway commission of a county for negligence in failing to prop- 
c ~ l y  maintain a bridge across a public road, and against the owners 
uf the land benefited by the road, that the evidence was insufficient 
to make the individual members of the commission liable, or the owners 
of the land, there being no evidence tending to show that such owners 
had so acted as to assume a liability, but that if any negligence had 
existed, it was attributable to the commissioners in their official capacity 
;%lone. C. 5.. 3795. 

APPEAL by plaintiff from Grady, J., at March Term, 1926, of 
CAMDEK. error. 

Thompson & Wilson for plaintiffs. 
Jydlett & Simpson for defendants. 

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal injury. She alleged that a bridge had been constructed over a 
ditch or canal in Camden County; that i t  was the duty of the owners 
of the land benefited by the drain and of the Highway Commission of 
Camden County to keep the bridge in repair; that they negligently 
failed to perform their duty in this respect, in consequence of which 
the bridge had become defective; and that by reason of such defect, 
~vhile attempting to cross the bridge, she was thrown from a wagon and 
injured. The owners of the land and the highway commissioners are 
the defendants; and upon appropriate issues the judge instructed the 
jury upon all the evidence to answer the issues in favor of the defend- 
ants. Exceptions were entered, and from the judgment the plaintiff 
appealed. 

The Legislature made the county highway commission a body cor- 
porate. Public-Local Laws, 1917, ch. 62. I n  her brief the plaintiff 
admits that no recovery can be had against the commission in its cor- 
porate capacity; and in our opinion the allegations and proof are not 
sufficient to warrant recovery against the individual members. Hipp v. 
Farrell, 169 N. C., 551; Bore v. Feimter,  171 N. C., 551; Hipp v. 
Ferrell, 173 N .  C., 16'7; Howland v. Asheville, 174 N. C., 749; Car- 
penter r R. R., 184 N. C., 400, 406; Lowman v. Comrs., 191 N.  C., 
147, 152. 
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W e  a r e  also of opinion t h a t  the  owners of t h e  l and  a r e  not liable 
under  section 3795 of t h e  Consolidated Statutes. T h e  burden is  on  t h e  
plaintiff t o  show such liability, a n d  i t  is  not made  t o  appear  t h a t  t h e  
construction of t h e  di tch o r  d r a i n  was  subsequent t o  t h e  establishment 
of the  road. S. v. Davis, 143 N. C., 611. O n  the  con t ra ry  there is evi- 
dence t h a t  t h e  owners of t h e  l and  have  never h a d  anyth ing  to do wi th  
t h e  maintenance of t h e  br idge;  a n d  al l  public roads a n d  a l l  bridges 
along o r  across t h e  public roads of t h e  county a r e  now under  t h e  exclu- 
sive supervision and  control of t h e  county commission. There  is  

N o  error .  

EDICNTON ICE AXD COLD STORAGE COXPAST v. T O W S  O F  PLYJI- 
OUTH, H. V. AUSTIN, ;\liYoK, A S D  C'. JZcGO\T'.iY. ( 7 ~ ~ ~ ~ ~ ~ ~ % ~  O F  TTII, 

BOARD OF PT'IILIC WORKS. 

(Filed 22 Septrniber, 1926.) 

1. Municipal Corporations--Ice Factory-Public Utilities-Taxation-111- 
junction-Ultra Vires Acts. 

A corporation engaged in the maiiufacture of ice in :I different locality 
from a town manufacturing ice, and which is not x taxpayer thereof. 
may not enjoin the tonrn from mannfacturing the product on the ground 
that the act  was ultra circs, and was the unlawful talring of the money 
of the taxpayers for a private business enterprise, especially when it  is 
made to appear that  the profits supplemented the mmey necessary to 
maintain a municipal utility operated under the same rn~~iiicipal m a n  
agement. 

2. Same-Independent Sale to Citizen-Principal and Agcmt-Compcti- 
tion. 

An injunction will not issue to stop an mcorporated citx or town from 
manufacturing ice on the ground that the plaintiff is :I corporation else- 
where existing in the State, and that the tlefendai~t, exempt from taxa- 
tion, was selling ice to  other than its own inhabitants in competition with 
the plaintiff, when it  is made to appear that the defendmt town was only 
selling its manufactured product to one of its citizens at the price avail- 
able to all dealers therein, who perc;onally n n s  ;I competitor of the plaiw 
tiff, and not a s  an agent of the municipality 

3. Injunction-Appeal and Error-Evidenc%e-Facts Found - Presu~np- 
tions-Approval of Findings. 

Upon appeal \\here injunctive relief is sought, as in this case. there i. 
a presumption in favor of the ruling of the lower court when supported 
by evidence, and while the Supreme Court is not bound by such ruling, 
it is approved upon the record in the instant case. 

APPEAL by plaintiff f r o m  a n  order  of Grady, J., a t  Chambers  i n  
HERTFORD, 4 August,  1926. Affirmed. 
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The plaintiff, having its principal office in Edenton, Chowan County, 
is a corporation organized under the laws of North Carolina and en- 
gaged in the manufacture and sale of ice. The town of Plymouth is 
a municipal corporation in the county of Washington. H. V. Austin 
is the mayor, and C. McGowan is a member of the board of commis- 
sioners. 

The plaintiff brought suit in the Superior Court of Washington 
County to enjoin the town of Plymouth and its agents from selling ice 
outside the corporate limits of the town as well as within the corporate 
limits for the purpose of effecting resales in other territory. The sub- 
stantial allegations are that for about thirty years the plaintiff has 
been engaged in the business of selling ice in several towns and villages 
in Washington and Tyrrell counties, other than Plymouth, and is now 
able to furnish a quantity sufficient for the needs of these places; that 
for a number of years the defendant corporation has manufactured ice 
and sold it to the inhabitauts of the town; that during the summer of 
1926 i t  sold and has since continued to sell its manufactured product 
outside the town and within the area covered by the plaintiff's sales in 
competition with the plaintiff and without authority of law. I t  is 
further alleged that the plaintiff is a private corporation, paying an 
income, franchise, privilege and ad valorem tax, while said defendant 
is exempt from taxation and is supported by the taxation of its inhabi- 
tants; that the municipality conducts a private enterprise; that its acts 
are ultra wires, constituting an invasion of the plaintiff's rights and 
causing i t  irreparable damage. The allegations in the complaint are 
supported by affidavits of J. H. Conger, manager of the plaintiff. 

The defendants' affidavits tend to show that the town of Plvmouth 
cmms an electric light, water, and ice plant, which is operated as an 
inseparable unit, each unit depending upon the others for the successful 
and economical operation of the plant, and no department engaging 
exclusively in the manufacture of ice; that the revenue derived from 
the sale df ice is necessary to the maintenance of the plant, the light 
and water departments not being self-sustaining; that the town does not 
sell ice outside its corporate limits or attempt to control such sale. 
There is no other ice plant in the town. 

Upon consideration of the complaint and the affidavits the trial court 
dissolved the restraining order and the p l a i n t 8  excepted and appealed. 

W .  D. Pruden for plaintiff. 
Zeb Vance ATorman for defendants. 

ADAMS, J. The basis of the plaintiff's demand for equitable relief is 
the allegation that the town of Plymouth, through the agency of its co- 
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defendants, is directly or indirectly engaged in the business of selling ice 
outside its corporate limits without authority of law, to the irreparable 
injury of the plaintiff. I n  reference to this allegation the presiding 
judge, by consent of all parties, found and in substanel3 set out in his 
order the following facts: The principal defendant is a municipal cor- 
poration owning a public ultilities plant; all the machinery is propelled 
by the same power and all the departments are under the same manage- 
ment; the town manufactures and sells to its cit;izens at  rates fixed by 
the board of commissioners both ice and electricity; i t  has no board of 
public works, but its governmental functions are under the direction of 
a board of commissioners, which is the governing body of the town; 
the defendant, McGowan, is a member of this board, 2nd is privately 
engaged in the business of buying and selling ice; he buys ice from the 
town plant at the prescribed rates, loads it on trucks, and then carries 
it away and sells it to his customers in  various places outside the cor- 
porate limits of Plymouth. 

The plaintiff, insisting that the restraining order should have been 
continued to the hearing, first rests its argument on the ~~roposition that 
the defendant has no legal right as a municipal corporation to engage 
in the business of manufacturing ice; that municipal corporations have 
only such powers as are expressly granted or necessari1,y implied; that 
the record does not rereal the express grant to the defendant of any 
such authority; and further, that the manufacture of ice is neither a 
governmental nor a municipal function, and that such power is there- 
fore 'not implied. This position raises a question as to which there is 
diversity of opinion. Some of the authorities hold that the manufac- 
ture of ice by a municipal corporation and its distribution among the 
inhabitants is objectionable as involving the possibility of taxation for 
a purpose not public; others have said that such commodities as ice and 
coal, on account of the limited sources of supply, do not offer competi- 
tion as untrammeled as that which obtains in the ordinarv articles of 
commerce, and that for this reason they are proper subjects of munici- 
pal traffic. 19 R. C. L., 719(27), 721(28) ; I c e  and Coal' Co. v. Ruston, 
54 L. R. A. (1915B) (La.), 859; Holton 21. Camilla, 31 L. R. A., N. S. 
(Ga.), 116, and annotation; Laughlilz v. Portland, 51 1;. R. A., N. S. 
(Me.), 1143, and annotation. This Court has never decided the exact 
question, and while keeping in mind the power of municipal corpora- 
tions with respect to public utilities (C. S., 2787(3), we entertain the 
opinion that a decision of the point is not necessary to :t disposition of 
the appeal. The plaintiff says, first, that the defendant's act was ultra 
vires; and, in the next place, if not ultra vires as to the manufacture 
and sale of ice within the corporate limits, that the defendant's at- 
tempted operation of a public utility in competition with the plaintiff's 
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business in places outside its corporate limits is unlawful and that it 
should be enjoined. I n  one of the affidavits filed by the plaintiff it is 
averred that the defendant is using the money of the taxpayers of the 
town for purposes that are unauthorized; and it is asserted by the 
defendant that neither the electric nor the water department is self- 
sustaining, and that the making of ice saves the plantfrom actual loss. 
Suppose the defendant's manufacture of ice is ultra vires; suppose it 
involves the unIawful imposition of a tax or the wrongful application 
of revenue; if the taxpayers of the town are satisfied has the plaintiff a 
cause of action? I t  owns no property in Plymouth; it is neither a resi- 
dent of the town nor a taxpayer therein, and it can hardlx be financially 
concerned with the town's governmental or municipal affairs. Unless 
otherwise provided by statute, a suit of this nature as a rule should be 
brought by a taxpayer, though he need not be a resident of the town or 
an individual as distinguished from a corporation. I n  Merrimon v.  
I'aving Co., 142 N.  C., 539, 546, it is said that such actions are main- 
tainable on the theory that the governing body of a municipal corpora- 
tion occupies a position analogous to that of a trustee and that the 
inhabitants occupy the position of cestuis que trustent. The plaintie 
obviously is not of this class; it therefore cannot restrain the corporate 
acts of the defendant performed within the corporate limits on the 
ground that they are ultra vires, particularly when inferentially ap- 
proved by those who pay the taxes and support the local government. 
5 McQuillan on Munic. Gorp., secs. 2985, 2586, 2593. See Jones v.  
Xor th  Wilkesboro, 150 N. C., 646; Moore v. Meroney, 154 N. C., 158; 
Bain v. Goldsboro, 164 N .  C., 102. I n  fact, we understand the plaintiff 
practically to concede that i t  is not entitled to injunctive relief if the 
alleged wrongful acts of the defendant are done within the corporate 
boundaries; but the plaintiff contends that the defendant's sales are not 
confined to the town, but extend to various places several miles away. 
The evidence in support of this contention is not conrincing. The court 
below found as a fact that the defendant sells the ice to its own citizens; 
there is no evidence that it has made any sales to people living outside 
the town. Of course the findings of fact are not binding upon us in a 
matter of this kind, but they are presumed to be correct, and upon an 
examination of the entire record we approve the judge's finding in this 
respect. 

I f  the defendant's sales are confined to its own citizens it necessarilv 
follows that such sales do not per se constitute an invasion of the plain- 
tiff's legal rights under the doctrine announced in the decisions relied 
on by the plaintiff. See Springfield Co. v. Springfield, 18 L. R. A. 
(Ill.), 929. I t  may be otherwise if at  the final hearing the plaintiff is 
able to show that the defendant in fact sells the ice through the agency 
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of McGowan;  but  th i s  allegation is  not now shown with sufficient clear- 
ness to  justify t h e  desired relief. 

T h e r e  is  another  phase of t h e  case. I s  the  plaintiff entitled t o  equita- 
ble relief against  the  defendant McGowan?  T h e  cause of action as  
htated in  the  four th  paragraph  of t h e  complaint is, t h a t  beginning wi th  
the  summer  of 1926, t h e  town of P lymouth ,  act ing t h m u g h  i t s  officers 
and  agents, and  part icular ly th rough  t h e  defendants  Aust in a n d  
McGowan, sold and  h a s  since continued to sell ice outside i t s  corporate 
limits. T h e  transactions denounced a r e  treated a s  t h e  wrongful  acts 
of the  t o w n ;  no individual  cause of action is  alleged against  e i ther  of 
tlir  other  defendants. True,  t h e  plaintiff's brief refers t o  C. S., 4388, 
but there  is n o  allegation, and  me presume no contention t h a t  
McGowan's contract wi th  t h e  municipal i ty ,  even if nonenforceable be- 
tween the  parties, is  a subject of injunct ive relief i n  the  present con- 
troversy. A s  McGowan is  said to  have acted i n  t h e  capaci ty of a n  
agent the  point does not call  f o r  discussion. Respass v. Spinning Co., 
1 9 1  N. C., 809. 

-1s t h e  record is  presented to us, we th ink  t h e  judgm(3nt should be 
Aiffirrned. 

STATE r. R. F. RARKLI~3T. 

(Filed 22 September, 1926.) 

1. GameOwnersMp. 
The ownership of animals ferce n a t u r ~ ,  or game, is in the people of 

the State a t  large, and not confined to that  of the county in which they 
be found a t  any time. 

2. Same-Counties-Llcense Tax4onstitutional Law-Discrimination. 
While the Legislature may enact valid laws for the protection of game 

and impose a license for hunting it  to  he paid to the game warden of 
the county, i t  may not, without some substantial basil?, impose an in- 
creased license tax upon residents of other counties of the State than 
the tax imposed upon the residents of the county where the game is 
to be found, such being a discrimination inhibited by Art. I. sec. 7, of 
the State Constitution. 

3. Statutes-Oonstitutional Law-Invalid in Part-Legilslative Intent- 
Constitutional in Part. 

Where a statute imposes a license tax for hunting game upon the 
residents of the county, and a larger t a s  is imposed upon the residents 
of other counties thereof, the legislative intent will not be construed to 
permit the residrnts beyond the county boundaries to hunt the game 
therein without the payment of any tax, and they a r e  required to pay 
the same tax  imposed on the residents of the county. 
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APPEAL by the State from a judgment for the defendant, rendered 
on a special verdict by Bryson, J., at April Term, 1926, of CABARRUS. 

Criminal prosecution tried upon a warrant charging that the defend- 
ant, a resident of Mecklenburg County, and being over sixteen years of 
age, did on or about 30 December, 1925, hunt with dog and gun on the 
lands of B. W. Means in Cabarrus County, contrary to the statute in 
such cases made and provided, etc. 

I t  was shown on the trial, and the special verdict establishes, among 
other things, that the defendant, R. F. Barkley, was, on 30 December, 
1925, a resident of Mecklenburg County, above the age of sixteen years; 
that on said date he hunted with dog and gun on the lands of B. W. 
Means, situate in Cabarrus County, with the ,consent of the said Means, 
but without having obtained a license from the game warden of Cabar- 
rus County, or any other person having authority to issue the same, as 
required by chapter 573, Public-Local Laws 1925. 

Upon the facts found and declared by the jury, a special verdict of 
not guilty was rendered under appropriate instructions from the court, 
and from the judgment entered thereon the State appeals, assigning 
error. C. S., 4649. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
15. P. Jones and C. A. Cochran for defendant. 

STACY, C. J. The pertinent provisions of the statute, section 7 ,  sub- 
sections (a )  and (b),  ch. 573, Public-Local Laws 1925, under which the 
defendant is indicted, are as follows: 

"(a) All persons who shall hunt with a gun, and who shall have been 
a resident of Cabarrus County for three months, and who shall be six- 
teen years of age or over, shall, before entering any field for the pur- 
poses of hunting any wild bird or animal, be required to procure a 
hunter's license from the game warden or other officer or persoh au- 
thorized to issue said license, and for said license the person procuring 
same shall pay to the person issuing such license the sum of one dollar, 
and the license so issued shall be good for one year from the first day 
of May of the year in which it is issued. 

(((b) All persons living in another county, and who shall be sixteen 
years of age or over, shall pay the sum of three dollars for a hunter's 
license in  Cabarrus County, which shall be good for one year from the 
first day of May of the year in which it is issued." 

The defendant contends that subsection "b" is alone applicable to 
him, as he is a resident of Mecklenburg County and that said subsection 
is void because it arbitrarily discriminates against all hunters of the 



186 I N  THE SUPREME COURT. [I98 

State, who live outside of Cabarrus County, by requiring them to pay 
a license tax of $3.00 for the privilege of hunting in  said county, while 
residents of Cabarrus County of three months standing or longer are 
required to pay a license tax of only $1.00 for the same privilege. 

I n  this jurisdiction, as in many others, it is held that the ownership 
of animals ferix n a t u r ~ ,  or game, is in the people of the State, or in 
the State for the use and benefit of all the people, and that the right 
to hunt and kill such game may be granted, withheld or restricted by 
the Legislature in  such manner and on such terms, as in its judgment, 
will best subserve the general welfare, subject only to the provisions of 
the organic law against arbitrary discrimination among the citizens of 
the State and denial of the equal protection of the laws. X. v. Gallop, 
126 N. C., 979; Moore v. Bell, 191 N.  C., 305. 

True, it is recognized that, to a limited extent, the owner of lands 
ought to be, and is, under certain restrictions, permitted to take game 
from his own premises, but this right is entirely subordinate to the 
right of the law-making body in the exercise of the police power to 
legislate for the protection of the game of the State. Council c. San- 
derlin, 183 N.  C., 253. 

I n  the exercise of this regulatory power, it has been held that the 
Legislature may go so far  as to confer the exclusive right of fishing, 
fowling or hunting, upon the citizens of the State, and expressly ex- 
clude nonresidents, without violating the constitutional provisions above 
mentioned. S. v. Gallop,  supra; S. v. House, 65 N. C., 315; 12  C. J., 
1118. 

But it is also held that the Legislature may not grant to the inhabi- 
tants of the different counties of the State the right to take game within 
their respective counties to the exclusion of or upon more favorable 
terms than other residents of the State, without some reasonable basis 
for the distinction, for this would amount to an arbitrary discrimination 
against citizens of the State who live outside of a g i ~ e n  county and 
in favor of those who live within it. 27 (1. J., 947; Lewis v. State, 
161 S. W. (Ark.), 154; Harper v. Galloway, 51 So. iFla.) ,  226, 27 
L. R. A. (N.  S.), 794, 19 Ann. Cas., 235; S. 7). Hill, 53 St>. (Miss.), 441, 
31 L. R. A. (N. S.), 490 ; S.  v. Bryan, 99 So. (Fla.), 327 ; S. v. Phi l ips ,  
70 So. (Fla.), 367. 

No reasonable basis appearing for the difference of $2.00 in the 
license tax required of citizens of the State residing outside of Cabarrus 
County and those residing in  said county, we must hold, in  keeping 
with all the authorities on the subject, that the discrimination made by 
the statute, now under consideration, against hunters not living in 
Cabarrus County, offends against Art. I, see. 7, of the )State Constitu- 
tion, which is as follows: "No man or set of men are entitled to ex- 
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elusive or separate emoluments or privileges from the community but 
in consideration of public services." 

This, however, need not invalidate the section in  its entirety, but 
only to the extent of the discrimination. S. v. Mitchell, 97 Me., 66, 
53 Atl., 887, 94 A. S. R., 481. The terms of the Constitution are to be 
read into the statute, and the law is to be upheld if possible. The lam- 
making body is presumed to have intended a valid, constitutional enact- 
ment, and only the unlawful part is to be disregarded, if this can be 
done without affecting the valid legislative intent. Harper v. Gal- 
loway, supra. "Where a part of a statute is unconstitutional, but the 
remainder is valid, the parts will be separated, if possible, and that 
which is constitutional will be sustained." Keith v. Lockhart, 171 
N. C., 451. Not only is this the general rule of statutory construction, 
but section 20 of the act in  question expressly provides: "If any clause, 
sentence, paragraph or other part of this act shall for any reason be 
adjudged by a court of competent jurisdiction to be invalid, i t  shall in 
no way affect or impair the remainder of said act." 

We could not hold subsection "b" void in. t o t o  and leave subsection 
"a" untouched, without working an unlawful discrimination against 
the residents of Cabarrus County. The Legislature clearly did not 
intend such a result. But by applying the constitutional rule of equal- 
ity, which is to be read into the statute, the discrimination may be 
removed and the minimum license tax of $1.00 left to apply uniformly 
to all the residents of the State. This, we think, accords with the 
legislative intent as expressed in section 20 of the act. Thus the de- 
fendant should have applied for a hunter's license and tendered the re  
for the lawful tax of $1.00, as required by the valid provisions of the 
statute, before going into Cabarrus County and hunting with dog and 
gun. H e  is charged with hunting with dog and gun in Cabarrus 
County without obtaining a license from the game warden, or any 
other person having authority to issue the same; and this is made a 
misdemeanor by the -4ct of Assembly. Under the findings of the jury, 
we are of opinion that an adverse verdict should have been rendered 
against him. 

To hold that the defendant, a resident of Mecklenburg County, above 
the age of sixteen years, is not required by the valid provisions of the 
statute, to obtain any license at all for the privilege of hunting in 
Cabarrus County would obviously do violence to the legislative intent, 
and necessarily render other prorisions of the act equally unconstitu- 
tional. Such a construction is to be avoided if possible, and we think 
it can be. 

We are not called upon to say whether subsection "a" unlawfully 
discriminates against bona fide residents of Cabarrus County of less 
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than three months standing, as the question is not presented by the 
appeal, nor is the defendant in position to raise the point, he not being 
such a resident of said county. 

Let the cause be remanded, to the end that a verdict of guilty may 
be cntered on the special findings of the jury. S. v. Moore, 29 N.  C., 
228. 

Reversed. 

HERREItT JENKINS v. PAUL H. PARKEF:. 

(Filed 22 September, 1926.) 

Reference--Trial by July-Objections and Exceptions--Issues. 
I n  order for either party to n compulsory reference under our statute 

to preserve his right to a trial by jury, he must except to the order at 
the time it is made, and preserve this right by filing esceptions to the 
report of the referee, if adverse, and further tender proper issues and 
demand a jury trial thereon. If the report of the referee be favorable, 
he must tender issues and demand a jury trial on his adversary's excep- 
tions. 

APPEAL by defendant from Sinclair, J., at October Term, 1925, of 
HERTFORD. 

Civil action for trespass, with title to land in dispute and involving 
a complicated question of boundary. 

A compulsory reference was had under (T. S., 573, exceptions duly 
filed to the report of the referee, and a jury trial demanded on some of 
the exceptions, but no issues, tendered. 

From a judgment adopting the report of the referee, with additional 
findings by the judge, and denying the motion for a jury trial on ex- 
ceptions taken to the referee's report, the defendant appeals. 

.-1Tezander Lassiter and Winston & Matth,ews for plaintiff .  
IT'. H.  S.  Burgwyn, E. R. T y l e r  and Stanly W i n b o r n e  for defendant. 

STACY, C. J. The appeal presents the question as to whether the 
defendant is entitled to a jury trial on any of his exceptions filed to the 
report of the referee. We think not. 

When a compulsory reference is ordered, the party who would pre- 
scrre the right to have the issues found by a jury, must duly except 
to the order of reference; and, upon the coming in  of the referee's 
report, if it be adverse, he must file exceptions thereto in  apt time, 
properly tender appropriate issues, and demand a jury trial on each 
of the issues tendered, and, if the referee's report be in his favor, he 
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must seasonably tender issues on the exceptions, if any, filed to the 
report by the adverse party, and demand a jury trial thereon, or else 
the right to have the controverted facts determined by a jury will be 
deemed to be waived, so far as he is concerned. Driller Co. v. Worth, 
117 N. C., 515; Baker v. E'dwards, 176 N.  C., 299. 

The reason the successful party before the referee is required to ten- 
der issues on the exceptions filed by his adversary and demand a jury 
trial thereon, in  order to preserve his right to have the controverted 
facts settled by the jury, is apparent when i t  is remembered that the 
losing party before the referee may waive his right to a jury trial on 
exceptions filed by him or withdraw his demand therefor at  any time. 
Robinson v. Johnson, 174 N.  C., 232. 

Here, i t  is conceded, the defendant tendered no issues on the excep- 
tions filed by him to the referee's report. This was a waiver of his 
right to have the controverted matters of fact determined by a jury. 
Simpson v. Scronce, 152 N. C., 594. 

Other objections to the validity of the trial were argued on the 
hearing, but as they cannot be sustained, and present no new question 
of law, we deem it unnecessary to deal with them in an opinion. 

Affirmed. 

STAlVE v. J. T. JEFFRETS. 

(Filed 22 September, 1926.) 

Crinlinal Law-Bigamy-Reputation - Evidence - Appeal and Error- 
Statutes. 

Evidence of rumors or neighborhood reports are not competent on 
indictments for bigamy, bigamous cohabitation, or criminal conversation. 

APPEAL by defendant from Sinclair, J., at March Term, 1926, of 
the Superior Court of JOHNSTON County upon a conviction of bigamous 
cohabitation under C. S., 4342. New trial. 

I n  order to prove the second marriage the State offered the following 
evidence: "J. V. Woodard, was asked by the solicitor what the neigh- 
borhood report was as to the defendant being married to Mrs. Raeburn, 
to which the defendant objected. Objection overruled, and the defend- 
ant excepted. Witness testified that the neighborhood report was that 
they were married. The defendant moved to strike out this evidence. 
Motion overruled, defendant excepted. The solicitor then asked the 
witness as to the general report that the defendant and Mrs. Raeburn 
were living together. Defendant objects-objection overruled and de- 
fendant excepts. Witness testified that the general neighborhood report 
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Jvas that they were living together. Defendant moved to strike out 
this testimony; motion overruled and defendant excepts. 

"The State offered Xrs.  Woodard, as witness: The solicitor asked 
hrr as to the neighborhood report about the defendant and Mrs. Rae- 
burn being married. ~ e f e n d a n t  objects; objection overruled and de- 
fendant excepts. Witness testified that the neighborhood report was 
that they w x e  married. Defendant moves to strike out this evidence; 
inotiori orerrulcd and defendant objects. The solicitor then asked the 
~ i t n e s s  if the defendant and Mrs. Raeburn living together. An- 
swer: She did not know. The solicitor asked her as to the report, to 
which the defendant objected; objection overruled and defendant ex- 
cepted. She answered that the report was that they were living together. 
The defendant moved to strike out this evidence; motion overruled and 
defendant excepted." 

Attorney-General Rrzrmmif t and dssisfunf Atfo~ney-General Nash 
for  tlte State. 

Parker & Xarf in  for defendant. 

A~aazs,  J. Hearsay evidence is such as does not derive its value 
solely from the credit given to the witness himself, but rests in part 
on the veracity and competency of some other person. Yo rule is more 
firmly established than that which excludes evidence of this character; 
but to this, as to most other general rules, there are some exceptions. 
One of these exceptions relates to marriage. I n  Morgan v. Purnell, 
11 X. C., 95, 97, it is said: "Common reputation in the family is 
admissible as evidence of a marriage in that family; an13 it is said that 
the declarations of an individual of that family are evidence of that 
common reputation." Two years afterwards i t  was held that this 
principle does not apply to actions from criminal conversation (Weaver 
v. Cryer, 12 N.  C., 337) and the latter ruling was followed in Jones v. 
Reddiclt, 79 N.  C., 290. I n  Archer v. HaithcocX., 51 N. C., 421, Pear- 
son, C. J., said: "It is held to be a general rule that reputation, 
cohabitation, and the declarations and conduct of the parties are com- 
petent evidence of a marriage between them, except in two cases, i. e., 
on an indictment for bigamy and in an action of 'crim. con.' " Bigamy 
is made an "exception to the exception" also in  T u m e ~  v. Battle, 175 
N. C., 219, 222. Whether the indictment be treated as a charge of 
bigamy, bigamous cohabitation, or criminal conversation, mere rumors 
or neighborhood reports are not admissible in evidence. Hophim v. 
Hopkins, 132 N. C., 25, 30; S.  v. Holly, 1 5 5  N .  C., 485. The defend- 
ant's objection to the eridence should have been sustained and for this 
reason there must be a 

New trial. 
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JOSEPHINE ROBERTS v. J. 11. SAUNDERS AND JI. S. COX, PARTYERS. 

(Filed 22 September, 1926.) 

1. Wills-Interpretation-Intent. 
The courts will construe a will as  a whole, giving each word and 

phrase effect to carry out the intent of the testator, and harmonize the 
language therein employed when such interpretation is reasonable for 
the purpose. 

The statutory presumption that  a devise of land shall be construed in 
fee, etc., gives way to the intent of the testator a s  gathered from the 
proper construction of the instrument as  a related whole. C. S., 4162. 

3. Sam-Estate-Life Estates. 
Under a devise to the testator's wife of all of his "estate real and per- 

sonal," and by a later paragraph all of the rest of the testator's property 
"as above stated" during her widowhood, and should she remarry her 
dower "according to law": Held,  only a life estate, according to the tes- 
tator's intent, is given to his widow, and her conveyance of a fee-simple 
title is ineffectual, the statutory presumption of a fee-simple title being 
inoperative. 

4. Deeds a n d  Conveyances-Registration-Seal Omitted-F'resumptions 
-Curative Statute. 

Where a deed under which a party claims title to land is not intro- 
duced, and recites that the seal of grantor was affixed, the introduction 
of the book of the register of deeds not showing the seal is not con- 
clusive that the seal was not affixed to the instrument itself. I t  further 
appears that  the defect in this respect, if any, was cured by chapter 64. 
Public-Local Laws of 1924. 

CONTROVERSY without  action, before Grady, J., a t  M a y  Term, 1926, 
of BEAUFORT. 

O n  1 2  J u l y ,  1884, Johnson  Roberts  made  h i s  las t  will  a n d  testament, 
which i s  as  follows : 

"Know a l l  men by these presents, t h a t  I, Johnson Roberts, of t h e  
county of Beaufor t  and  S t a t e  of N o r t h  Carolina, do now ordain th i s  
m y  last will  and  testament i n  t h e  year  of our  Lord 1884, 1 2  July, i n  
f o r m  a s  follows: 

"I g i r e  to  m y  beloved wife, M a r t h a  Roberts,  a l l  m y  estate, real  a n d  
personal, except f i f ty  acres of land,  which I give m y  daughter ,  Alviana 
Downs, which said fifty acres, lying on  t h e  east side of public road, 
beginning i n  t h e  road leading to Edward's Br idge  a n d  running  with the  
Savannah  Road  a n d  running  w i t h  sa id  road to t h e  road  leading f r o m  
t h e  P e n y  place to  J o h n  Brimage's into W. A. Blount's line, a n d  w i t h  
said l ine to  Thomas  Godley a n d  J. J. Roberts' corner, back wi th  t h e  
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S. House Road to the beginning, containing fifty acres more or less, 
said land to her for her lifetime and then to her son, Johnson R. 
Downs, at her death. 

"All the rest of my property I give to my wife as above stated, dur- 
ing her widowhood; if she should marry, she would be entitled to a 
dower on the estate in  form according to the laws of North Carolina. 

"And I ordain my wife, Martha Roberts, sole executrix of this my 
last will and testament. 

"W. H. Roberts and Charles A. Roberts, J. M. Roberts, J. J. Roberts, 
and Annie E. Roberts, all have a certain part of land given them by 
deed, which is their part of landed estate, for which they have a deed, 
day and date above mentioned." 

This will was duly admitted to probate. On 14 January, 1885, after 
the death of Johnson Roberts, his widow, Marth,a Roberts, and 
Joseph J. Roberts and his wife executed a mortgage on the land in 
controversy to John S. McDonald, which was duly recorded. Default 
having been made in the payment of the indebtedness secured by said 
mortgage, George H. Brown, Jr. ,  executor of John McDonald, sold the 
land at  public auction under power contained in said mortgage and 
executed and delivered a deed for said land, together with other prop- 
erty, to P. A. Nicholson. This deed was duly registered. The original 
deed has been lost, but the record in the register of deeds office does 
not disclose the seal. The original deed, however, contains this recital : 
"In witness whereof, the said G. H. Brown, executor as aforesaid, has 
hereunto set his hand and seal, the day and year first above written." 

Thereafter, on 18 March, 1899, Nicholson and wife conveyed the land 
to Joseph J. Roberts and Josephine F. Roberts, his wife. This was an 
estate by entirety, and Joseph J. Roberts died more than ten years prior 
to 29 October, 1925. 

On 29 October, 1925, Josephine Roberts, the plaintiff, entered into 
a contract with the defendants to sell the timber on the land, and ten- 
dered proper deed to the defendants for said timber. The defendants 
declined and refused to accept the deed, contending that Josephine 
Roberts is not the owner in fee simple of said property because the will 
of Johnson Roberts did not convey a fee-simple title to Martha Roberts. 
Martha Roberts survived her husband and is now dead, having never 
remarried. At the time of his death Johnson Roberts left him surviv- 
ing as his only heirs at law his five children, to wit:  W. H. Roberts, 
Charles A. Roberts, J. M. Roberts, J. J. Roberts, Alvina Downs, and 
Annie Roberts, who are all mentioned in his will. 

There was judgment decreeing that the plaintiff was the owner of 
the land in fee simple, and that the defendants be directed to comply 
with the said contract of sale. 

From the judgment so rendered the defendants appealed. 
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Wiley C. R'odman for plaintiff. 
Ward d2 Grimes for defendants. 

BROGDEN, J. TWO questions are presented for solution, to wit:  
1. Did Martha Roberts take a fee-simple estate under the will of her 

husband, Johnson Roberts ? 
2. I s  the deed from George H. Brown, Jr . ,  executor of John McDon- 

ald, sufficient to convey a fee-simple estate, notwithstanding the absence 
of a seal on the record in  the office of the register of deeds? 

C. S., 4162, provides that  when real estate is devised to any person 
that the same shall be held and construed to be a devise in  fee simple 
unless the devise shall, in plain and express words show, or i t  shal1,be 
plainly intended by the will, or some part thereof, that  the testator 
intended to convey an estate of less dignity. 

Therefore, if the will does contain plain and express words, mani- 
festing an  intention to convey an estate of less dignity, the statutory - 
presumption no longer applies. 

An examination of the will discloses that  i n  the second paragraph 
a fee simple is devised Martha Roberts in these words: "I give to my 
beloved wife, Martha Roberts, all my estate, real and personal," etc. 
I n  the third paragraph the language used by the testator is "all the 
rest of my property I give to my wife as above stated during her widow- 
hood; if she should marry, she would be entitled to a dower on the 
estate in  form according to the laws of North Carolina." 

I t  is now a truism of law that  the intent of the testator is the object 
to be sought in  construing a will, and that this dominant intent must 
be found i n  an examination of the instrument in i ts  entirety. To  this 
end all of the clauses of a mill should be reconciled, if possible, because 
the maker is presumed to have intended that  each and every clause 
should take effect. This idea is thus expressed by Justice Brown in 
Shuford v. Brady, 169 N. C., p. 226: "It  is true that  i n  the first para- 
graph of his will the testator uses language which would confer upon 
his son Alexander a fee-simple estate to the property devised, but it is 
well settled that the intent of the testator is the object to be sought in 
construing a will, and this intent must be gathered from a considera- - 

tion and examination qf the entire instrument." 
Adams, J., in Pilley v. Sulli.~.an, 182 N .  C., 496, says: "Accordingly, 

the entire will should be considered; clauses apparently repugnant 
should be reconciled; and effect given wherever possible to every clause 
and to every word." 

Again, in Foil v. Newsome, 138 N.  C., 115, the Court holds that  
"prior words of general signification may be controlled and modified as 
to their meaning by subsequent expressions and the intention of the 
testator reached from the whole will." 
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While the second paragraph of the will gives an estate in  fee simple, 
by statutory presumption, i t  will be observed that the testator does not 
actually state in express language that the property is given to his wife 
in fee simple. I n  the third paragraph of the will the testator says: 
"I give to my wife, as above stated, during her widowhood." Hence 
the words "as above stated" refer to the nature of the estate the tes- 
tator intended to devise as distinguished from the statutory presump- 
tion. Then, too, the fact that the estate was reduced from a life estate 
to a dower interest, in  the event of remarriage, is a manifest indication 
of the testator's purpose to devise his wife an estate of less dignity than 
a fee simple. 

We are of the opinion that the controlling intention of the testator 
was to give this property to his widow for her widowhood, and, in the 
event she married, to devise to her the same interest in the property 
that the law gave to widows, to wit, a dower interest therein. This 
construction of the will would vest only a life estate in the widow, 
Martha Roberts. 

While i t  is true that in  the last paragraph of the will the testator 
refers to the fact that he has given his children their part of the landed 
estate by deed, this language must be construed in subordination to the 
dominant intent of the testator as gathered from the entire instrument. 

We hold therefore that Martha Roberts took a life eiitate under said 
will, and that the plaintiff cannot deliver to the defendants a fee-simple 
title to said property. 

I n  regard to the second question presented by the appeal, the mere 
fact that no seal appeared upon the records in  the offict of the register 
of deeds is not conclusive as to whether or not a seal was actually 
affixed to said deed. Heath v. Cotton Mills, 115 S. C., 202; Strain v. 
Fitzgerald, 130 N.  C., 600. 

However, chapter 64, Public Laws, Extra Session, 19.24, provides 
that "all deeds executed prior to ratification of this act by any sheriff, 
commissioner, receiver or other officer authorized to execute a deed by 
virtue of his office or appointment, in which the officer has omitted to 
offix his seal after his signature, shall be good and v a l ~ d  nererthelcss; 
provided this act shall not apply to actions pending at the date of the 
ratification of this act." 

The act was ratified 22 August, 1924, and this suit was brought ap- 
parently on 12 February, 1926. The act referred to therefore cures any 
defect which might have existed in said deed. 

Reversed. 
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J .  B. GILLAM v. JAMES S. CHERRY, ANNIE 1,. CHERRY, A N D  

HENRY CHAVIS. 

(Filed 22 September, 1926.) 

1. Judgments-Pleadings-DefauItLands!LXtle--Fraud - Statutes - 
Admissions. 

Where the complaint in an action is to subject land fraudulently con- 
veyed to the payment of a judgment, and it is alleged that pending the 
action the defendant had conveyed the locus in quo to the codefendant 
in fraud and without consideration, who with knowledge of the fraud 
had accepted the conveyance, upon judgment by default for the want of 
an answer, such allegations will be taken as true. 

2. Same--Default Final-Default and Inquiry-Dmna+-es-Appeal and 
Error. 

Where the plaintiff is entitled to judgment by default in an action 
involving the title to lands, and an inquiry as to the amount of damages 
is dependent upon this question alone, he is entitled to judgment by de- 
fault final, and judgment by default and inquiry is erroneously entered. 

APPEAL by plaintiff from i l f idyet te ,  J., at January Term, 1926, of 
BERTIE. Error. 

The material facts setting forth the controversy were found by the 
court below and judgment rendered as follows: 

"Summons issued in this action on 17 September, 1925, and plaintiff 
filed his verified complaint in this court on that date. The summons 
were returnable on 30 September, 1985. The summons and complaint 
were duly served upon the defendants, James S. Cherry and Annie L. 
Cherry on 19 September, 1925, by the sheriff of Bertie County, such 
service being made by the reading of the summons to the said defend- 
ants, and by leaving copies of said summons and said verified complaint 
with the said defendants. The sheriff made his return on the said 
summons, showing service of both complaint and summons on said 
defendants, and the clerk of the Superior Court of Bertie County en- 
tered such return upon the summons docket. The said defendants failed 
to file answer or other pleadings or defense bond, within twenty days 
after the service of said summons and complaint upon them. On 12 Octo- 
ber, 1925, after twenty days from the service and complaint upon said 
defendants, the plaintiff appeared before the clerk of the Superior 
Court and moved for judgment by default final against the said de- 
fendants upon the cause of action set out in  the complaint. This mo- 
tion was refused by the clerk of the Superior Court who allowed the 
defendants until 20 October, 1925, in which to file their answer; and 
the plaintiff appealed therefrom to the judge of the Superior Court. 
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Afterwards, on 29 October, 1925, the defendants, James S. Cherry and 
Annie L. Cherry, served notice upon the plaintiff that they would move 
before this court for additional time for the filing of the answer to 

u 

the complaint, such notice being given while such appeal was pending 
before this court. I t  further appears to the court thtat the plaintiff 
used all diligence in moving for such judgment and was not guilty of 
laches. I t  further appears that the plaintiff, J. B. Gillam, brought an 
action against the defendant, James S. Cherry, in  the Superior Court 
of Bertie County, on 16 March, 1922, such action being brought to 
recover the sum of $838.77 and interest thereon from 5 March, 1921, 
such sum being due on contract, and that the plaintiff recovered judg- 
ment on said debt against the said Cherry at February Term, 1925, of 
said court, such judgment being docketed in the office of the clerk of 
the Superior Court in Book of Judgments 7 Page . That 
at  the commencement of such action the defendant, James S. Cherry, " .  
was the owner of the lands described in the complaint, but pending 
said action, the said James S. Cherry, on 8 February,, 1923, without 
any consideration and with the intent and purpose of hindering, de- 
laying and defrauding the plaintiff out of the .collection of his debt, 
and also with a like purpose to defraud other creditor3, conveyed the 
said lands to his step-mother, Annie L. Cherry, with whom he then 
resided, and that the said Annie L. Cherry received and accepted said 
deed with full knowledge of such intent and purpose of said James S. 
Cherry; and at  such time, arid now, the said James S. Cherry owned 
no other real estate; and is now insolvent. I t  appears that the facts 
stated in the complaint are true, and that the defendants have not a 
meritorious defense to the plaintiff's cause of action; and that the 
plaintiff is entitled to the relief demanded in the complaint; but this 
court is of the opinion that the plaintiff is not entitled, as a matter of 
law, to a judgment by default final, but only to a judgment by default 
and inquiry. I t  is, now, therefore, ordered and adjudged that the 
motion of the defendants for time in which to file answer to said com- 
plaint be and the same is hereby refused and denied; and that the order 
of W. L. Lyon, clerk of the Superior Court of Bertie County, refuking 
the motion of the plaintiff for judgment and allowing said defendants 
additional time in which to answer is vacated and set aside. I t  is 
further ordered and adjudged that the plaintiff recover judgment 
against the said defendants upon the cause of action set out in  the 
complaint by default and inquiry, with the effect provided by law, and 
that the said cause be transferred to the civil issue docket in  order that 
such inquiry may be had." 

The plaintiff excepted and assigned as error the refusal of the court 
below to grant his motion for judgment by default fi:nal against the 
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defendants, James S. Cherry and Annie L. Cherry, upon the causes 
of action set out in  said complaint, and upon the facts appearing in 
the case and found by the judge in  the said judgment and order, and 
appealed therefrom to the Supreme Court of North Carolina. This is 
the only exception and assignment of error in the record, and the only 
one to be heard on this appeal. The defendant, Henry Chavis, was 
not served with process and pleading and no relief asked against him. 

Gillam & Davenport for plaintiff. 
Craig & Pritchett for defendants. 

CLARKSON, J. Freeman on Judgments, 3rd vol., 5th ed. (1925), part 
see. 1282, says: "The effect of a default as an admission and as dis- 
pensing with proof of the facts varies somewhat with the statutes gov- 
erning the matter. Generally, howevw, a default admits all of the 
material traversable allegations of the declaration, complaint or peti- 
tion. (Italics ours) I t  admits the facts alleged as to the cause of 
action and precludes any showing of defensive matters, though as to 
the damages, except in  those cases where the clerk or the court is 
authorized to enter judgment for the amount claimed, there is no ad- 
mission, but proof is required. Though an allegation be defective in 
form it is nevertheless admitted. When title or ownership is a material 
allegation, as in an action of ejectment or other action to try title, a 
default admits it. This is true as to the title of a personal representa- 
tive as such, and his default admits that he has sufficient assets to meet 
the claim alleged. So an alleged trespass is admitted, as is fraud, in 
some states. But the admission by a default extends only to those 
material matters which would be admitted by a failure to deny or 
traverse them in an ordinary case, and therefore does not extend to 
allegations which are mere conclusions of law." 15 R. C. L., see. 117, 
p. 667; 34 C. J., sec. 386, p. 173; Mitchell v. Express Co., 178 N.  C., 
p. 235; Mfg.  Co. v. McQueen, 189 N.  C., p. 312. 

C. S., 595, subsections 1, 2, 3 and 4, set forth when judgments by 
default final may be had on failure of defendant to answer, etc. 

C. S., 596, is as follows: "In all other sections, except those men- 
tioned in the preceding section, when the defendant fails to answer 
and upon a like proof, judgment by default and inquiry may be had 
as provided in the last section but one, and inquiry shall be executed 
at the next succeeding term. I f  the taking of an intricate or long 
account is necessary to execute properly the inquiry, the court, at  the 
return term, may order the account to be taken by the clerk of the court 
or some other fit person, and the referee shall make his report at  the next 



198 I N  T H E  S U P R E M E  COURT. [I92 

succeeding term; in  all other cases the inquiry shall be executed by a 
jury, unless by consent the court is to try the facts as well as the low." 

Justice H. G. Connor, writing,for a majority of the Court, in Junge 
v. MacKnight, 137 N.  C., p. 285 (this case is reported in 135 N. C., 
p. 105, petition to rehear in which the first decision was reversed, 
,Tustice Connor in former opinion dissenting), it was, held: "In an  
action to determine conflicting claims to real property, the failure of 
the defendant to answer at  the return term entitled plaintiff to a judg- 
ment by default final in accordance with the facts stated in the com- 
plaint, without inquiry or proof of such facts." 

I n  the Junge cases, supra, the effect of C. S., 595-6, was thoroughly 
discussed, and we need not go into the controversy as a majority of the 
Court, in  the last case, held that a judgment by default final was the 
correct procedure. Montgomery, J., concurring in  thl. last case, said 
(p. 292) : "I conclude, therefore, that judgment by default and in- 
quiry in sec. 386 of The Code (C. s., 596)) has reference only to 
actions sounding in  damages." 

I n  Jemigan v. Jernigan, 178 N. C., p. 85, it is held: "This was 
a proceeding to set aside a judgment by default final on the ground 
of irregularity and excusable neglect. T h e  action war to  declare cer- 
tain deeds void and the plaintiff the owner of the lands in fee simple. 

The complaint was duly verified and filed 3 July, 1916, and judg- 
ment by default final entered at  September Term, nc) answer having 
been filed. The summons was issued returnable to the May Term, and 
was served on 11 May, 1916. T h e  judgment by default final was 
regular (italics ours). Rev. 556 (4) ; Junge v. MacKnight, 137 N. C., 
285; Stelges v. Simmons, 170 N.  C., 44; Lee v. McC~acken,  ibid., 576." 

I n  Greeley v. Sample et al., 22 Iowa Reports, p. 338, the principle 
is recognized : "Where default is made to a petition which alleges that 
defendant holds certain real estate fraudulently and in trust for an- 
other, such allegations will be taken as true." 

Amnstrong v. Asbury, 170 N.  C., p. 160, cited by defendant, is not in 
conflict with the position here taken. I n  that case i t  is said, a t  p. 162: 
"In other words, the cause of action alleged against the defendant 
McRae is his liability upon the agreement between the stockholders, 
and his complaint is that he was not permitted to prove that he was not 
a party to the agreement. This he could not do, because he is precluded 
by the judgment by default and inquiry, which establishes the cause 
of action, that is, that he was a party to the agreement, and only leaves 
open the amount of the recovery. Banks v. Mfg. Co., 108 N. C., 282; 
Blow v. Joyner, 156 N.  C., 142; Gravm v. Cameron, 161 N. C., 549. 
The concluding sentence of the authority relied on by the defendant 
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(Allen v. McPherson, 168  N.  C., 436) is  t h a t  'It ( a  judgment by  
defaul t  a n d  inqui ry)  establishes merely t h a t  t h e  plaintiff h a s  a cause 
of action,' a n d  th i s  brings it i n  h a r m o n y  w i t h  t h e  other  cases." 

W e  a r e  of t h e  opinion t h a t  plaintiff's assignment of e r r o r  should be 
allowed a n d  judgment  by  defaul t  final rendered. F o r  t h e  reasons given, 
there i s  

E r r o r .  

MILES F. BIXLER COMPANY v. MRS. E. C. BRITTON. 

(Filed 29 September, 1926.) 

1. C o n t r a ~ a n c e l l a t i o n - E v i d e n c i p  and A g e n t L e t t e r s .  
Where a contract for the sale of merchandise is in writing and provides 

that  no agreement of the agent will be binding upon the vendor when not 
therein stated, and the purchaser has signed and accepted the contract, 
evidence that  the vendor had since agreed to the rescission or amendment 
of the contract is not sufficient when i t  consists of a letter purporting upon 
its face to have been written by the general manager of the seller to its 
sales agent to that  effect, when the authority of the general manager to 
make this agreement is  not otherwise shown. 

2. Same-Declarations. 
A letter purporting upon its face to have been written by the general 

manager of a vendor corporation to its sales agent, canceling a n  order 
which the latter has taken from a purchaser, is alone but a declaration 
of the agency of the general manager after the contract had been con- 
summated, and is incompetent in the purchaser's behalf t o  show that  the 
contract had been canceled, on the vendor's action against the purchaser 
upon the contract. 

3. Contracts-Cancellation. 
A written contract may be abandoned or relinquished: (1) by agree- 

ment between the parties ; ( 2 )  by conduct clearly indicating such purpose; 
(3) by the substitution of a new contract inconsistent therewith. 

4. Evidence-Depositions. 
Where the depositions used upon the trial of a n  action appears to have 

been duly taken in accordance with law, i t  will not be held defective a s  
to certain parts written by another in the presence of the commissioner, 
duly certified by him, signed by the witnesses, and having in al l  respects 
been duly taken. 

CIVIL ACTION, t r i ed  before Cranmer, J., a t  April Term,  1926, of HERT- 
FORD. 

Lloyd J.  Lawrence for plaintif. 
Bridger d Eley for defendant. 
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BROODEN, J. On 12 June, 1922, the defendant signed a written con- 
tract for certain jewelry named in the contract. This contract was 
accepted by the plaintiff on 19 June, 1922. Among 0thl.r provisions ap- 
pearing in said written contract was the following: "Salesman has no 
authority to change or add to these terms except in writing on this 
original order, which is subject to our acceptance. Not subject to coun- 
termand. Delivery to carrier is delivery to purchaser; purchaser to pay 
the charges. Jewelry shipped by express, show case by freight." The 
defendant admitted the execution of the contract, but contended that the 
contract had been canceled by the plaintiff. A. Oettingcr, who made the 
contract with the defendant and took the order, was agent for the plain- 
tiff. 

The facts in regard to the cancellation of the contract are as follows: 
On 13 July, 1922, the defendant wrote a letter to Oettinger about the 
matter. This letter does liot appear in the record, but on 15 July, 1922, 
Oettinger wrote the defendant as follows: "Dear Madam: Your favor of 
the 13th inst. at  hand and noted, and by this mail I am requesting the 
Miles F. Bixler Company, Cleveland, Ohio, to cancel (order, in accord- 
ance with your wishes. Regretting your decision not to handle the line. 

Very truly yours, A. Oettinger." 

On 15 July, 1922, A. Oettinger wrote a letter to the plaintiff in which 
letter, among other things, occurs the following: "Under date of 13th 
inst. Mrs. E. C. Britton requests me to cancel the order placed with me 
for jewelry, and says she has special reasons for making this request, 
and would write to you direct, but is not able to locate your address. 
I am sending her your address by this mail, and it may be she will write 
you direct regarding the matter. Regret this decision on her part, but 
will only learn her reason on my next visit. Kindly cailcel order, as she 
requests." 

Thereafter, on 19 July, 1922, the plaintiff wrote the following let- 
ter to the agent, Oettinger: T e a r  Mr. Oettinger: Your letter of the 
15th received with advice that you are returning samples. Upon their 
checking out in  accordance with terms of agreement, we will promptly 
cancel and return bond to you," etc. "We note what you say in regard 
to Mrs. E. C. Britton. We have not heard from her as yet, but when we 
do we will follow your suggestion." There was reference in  the letter to 
other matters which are not pertinent to this appeal. 

The plaintiff objected to the introduction of these letters between the 
defendant and the agent, and the plaintiff and the agent. The objection 
was sustained, and the defendant excepted. 

The defendant asserts that the letter of 19 July from the plaintiff to 
the agent, Oettinger, in which the plaintiff states, "We note what you say 
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in regard to Mrs. E. C. Britton. We have not heard from her as yet, but 
when we do, will follow your suggestion," amounts to a cancellation of 
the contract. 

A written contract may be abandoned or relinquished: (1) by agree- 
ment between the parties; (2) by conduct clearly indicating such pur- 
pose; (3) by the substitution of a new contract inconsistent with the 
existing contract. Redding v. Vogt, 140 N.  C., 562 ; Lipschutz v. Weath- 
erly, 140 N. C., 365; Public Utilities Co. v. Bessemer City, 173 N.  C., 
482; Faust v. Rohr, 167 N.  C., 360. 

The defendant testified : "I have never had any written statement from 
the company that it would release me from the contract." Therefore, 
the only proof of a cancellation or rescission of the contract was con- 
tained in the letter from the agent Oettinger to the plaintiff, and the 
reply thereto by the plaintiff under date of 19 July. All of these letters 
were incompetent. The said letter of 19 July from plaintiff to Oettinger 
purported to be signed by A. F. Gibson, vice-president and manager of 
the plaintiff company. There is no evidence as to the authority of said 
Gibson to write the letter, particularly after the contract for the mer- 
chandise had been accepted by the plaintiff on 19 June, 1922. I t  was 
therefore the declaration of an agent for the plaintiff to another agent 
u7ho was not a party to the suit, and after the contract had been closed. 
Such declarations of agents are incompetent and inadmissible. Smith v. 
R. R., 68 K. C., 108; Rumbough v. Improvement Co., 112 N.  C., 751; 
Egerton v. R. R., 115 N. C., 646; Williams v. Tel. Co., 116 N. C., 558; 
Summerow v. Baruch, 128 N.  C., 202; Sternberg v. Crohon, 172 N.  C., 
731; R. R. v. Smitherman, 178 N. C., 595. 

The principle of law enunciated in all of these decisions on this par- 
ticular point is expressed thus in Williams v. Telegraph Co., supra: 
"The fact that Coghill was general manager of the defendant makes no 
difference. He  was still but an employee of the defendant, and not the 
defendant; and any statement of his that was not a part of the res gesta! 
was but hearsay and incompetent." 

There were exceptions taken to a deposition offered by the plaintiff 
because the answers of the witnesses were not actually written down by 
the commissioner before whom the deposition was taken. The record 
shows that the testimony of the witnesses was reduced to writing by a 
disinterested person, read over by the witnesses, and sworn to and sub- 
scribed by them in the presence of the commissioner taking the deposi- 
tion. This was a sufficient compliance with the law in the absence of 
any evidence tending to show any irregularities or misconduct in the 
taking of the deposition. Indeed, the deposition having been taken ap- 
parently on the day, at the place, and by the person named in the notice, 
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t h e  presumption i n  t h e  absence of notice t o  t h e  contrary,  is t h a t  all  
things were done correctly. Younce v. Lumber Co., 155 N.  C., 240. 

T h e r e  were also exceptions t o  t h e  competency of cer tain evidence i n  
t h e  deposition, b u t  these exceptions a r e  without  mer i t  f o r  t h e  reason t h a t  
t h e  controlling question of l a w  involved i n  th i s  appeal  w a s  whether  o r  
not  t h e  letters referred t o  constituted a rescission or  abandonment  of t h e  
contract sued on. I n  addition, C. S., 1819, requires  t h a t  objection t o  
incompetency of testimony a n d  motion t o  reject t h e  evidence mus t  be 
made  i n  wr i t ing  before t h e  t r ia l ,  unless, of course, t h e  part ies  shall con- 
sent t o  a waiver  of th i s  provision. Steel Co. v. Ford, 173 N.  C., 195;  
Morgan, v. Fraternal Association, 1 7 0  N.  C., 81. 

U p o n  a careful  examinat ion of t h e  en t i re  record we a r e  of t h e  opinion 
t h a t  t h e  case h a s  been correctlv tried. 

N o  error. 

A. B. LITCHFIELD, RECEIVEB OF THE BANK OF ROPEB, v. MARY A. ROPER. 

(Filed 29 September, 1926.) 

1. Statutes-Interpretation-Repeal by Implication. 
The law does not favor a construction of a later st.atute that  repeals 

a prior one on the same subject-matter by implication, or without express 
words to that  effect, and mill not so construe i t  unless i t  clearly appears 
that  the legislative intent was to do so, and then only to the extent 
that  is necessary to make a construction of the two statutes consistent and 
reasonable. 

2. Same-Banks and Banking. 
C. S., 423, under which action must be brought against a stockholder of 

a bank since becoming insolvent to  enforce his additional liability on his 
shares of stock therein, 1 C. S., 237; 3 C. S., 218(a), 219(a), is by 
chapter 4, Public Laws 1921, extended to a n  action by the  receiver to 
recover therefor to ten years from the discovery of th~?  condition of the 
insolvent bank. C. S., 240. 

3. Sam-Intent. 
While by a complete or entire codification of the laws upon a specific 

subject, former statutes upon the subject may be construed to have been 
repealed by implication when not therein included, the principle will not 
apply when from a proper interpretation of the codified laws i t  appears 
that  the legislative intent was only to  enlarge the former law. 

4. Sam-Repealing Clause. 
The codification of the laws by legislative enactment repealing all laws 

in conflict therewith, does not repeal a former law upon the same subject- 
matter when it  appears by proper interpretation that  the legislative intent 
by the later law was to enlarge the provisions of the former one. 
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APPEAL by defendant from Grady, J., at July Term, 1926, of WASH- 
INGTON. 

Trial  by jury was waived (C. S., 568) and the judge found the fol- 
lowing facts: The Bank of Roper was a corporation, which becoming 
insolvent was put in  the hands of a receiver in October, 1921, upon ap- 
plication of the State Corporation Commission. When the receiver was 
appointed the defendant was the owner and holder of twenty-two shares 
of the capital stock of said bank of the par value of $100 a share. On 
10 January, 1923, an order was made assessing against the stockholders 
of the bank one hundred per cent of the par value of their stock, the 
court finding as a fact upon the petition filed in the suit prosecuted by 
the Corporation Commission against the bank that said assessment would 
not be sufficient to pay all the creditors of the bank in full. The present 
action was brought by the receiver on 2 March, 1926, for the purpose of 
collecting from the defendant the sum of $2,200 in accordance with the 
assessment made against her on 10 January, 1923. After the institution 
of the action Litchfield died and Z. V. h'orman was appointed to succeed 
him as receiver of the bank. When Litchfield was made receiver the 
defendant had on deposit in the bank $336.77. On 10 January, 1923, 
Litchfield as receiver was directed by the court to bring suit against the 
directors of the bank to recover from them the losses which the bank had 
sustained by reason of the negligence of the directors, but such suit was 
never instituted. I n  February, 1926, Litchfield as receiver paid to the 
creditors of the bank under an order of court a dividend of ten per cent 
of the amount of their claims, but no payment was made to the defendant 
on account of her deposit. Immediately after the assessment was made 
on the stockholders on 10 January, 1923, the receiver made demand 
upon the stockholders for the payment of this liability. 

Upon the foregoing facts it was adjudged: (1) that the defendant is 
not entitled to set off her deposit against the assessment for which this 
action was brought; (2) that the defendant is not entitled to have the 
action for negligence against the directors determined before her liability 
on her assessment is adjudged; (3) that this action is not barred by the 
statute of limitations. I t  was further adjudged that the defendant is 
liable in law for one hundred per cent of the par value of her stock, and 
that the plaintiff recover of the defendant $2,200 and costs, and that the 
attached stock be condemned for the satisfaction of the judgment and 
sold after twenty days notice if the judgment was not paid within thirty 
days. The defendant excepted and appealed. 

Ward & Grimes for plaintiff. 
Small, MacLean & Rodman for defendant. 
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ADAMS, J. I t  is provided by statute that the stocb.holders of every 
bank organized under the laws of North Carolina shall be individually 
responsible, equally and ratably and not one for anothw, to the amount 
of their stock at  the par value thereof, for all contracts, debts, and en- 
gagements of the bank, and that suit to enforce such liability may be 
brought by the receiver of the insolvent corporation. 1 C. S., 237; 
3 C. S., 218(a), 219(a) ; Smathers v. Bank, 135 N. C., 410. The object 
of the present action is to enforce this statutory liability against the de- 
fendant upon an assessment of $2,200 duly made upon twenty-two shares 
of stock held by her in the Bank of Roper. The sole question is whether 
the plaintiff's action is barred by the statute of limitations. 

The Code of Civil Procedure, under the title "General Provisions as 
to the Time of Commencing Actions,'' contains the following statute: 
"This title shall not affect actions against directors or stockholders of 
any moneyed corporation, or banking association which shall hereafter 
be incorporated by or under the laws of this State, to recover a penalty 
or forfeiture imposed, or to enforce a liability created by law; but such 
actions must be brought within three years after the discovery by the 
aggrieved party of the facts upon which the penalty or forfeiture at- 
tached, or the liability was created." Battle's Rev., 153 (54) ; The Code, 
see. 175. With slight changes in phraseology this statute was brought 
forward in the Revisal of 1905 (sec. 378) and in the C'onsolidated Stat- 
utes (see. 423). I n  1911 the General Assembly enacted a statute author- 
izing the receiver of any insolvent bank to demand, sue for, and collect 
all indebtedness due from its stockholders and providing that the re- 
ceiver may within ten years after an assessment on the stock institute 
civil actions against the stockholders to reduce their liiibility thereon to 
final judgment. C. S., 240. Again, at  the session of 1921 the Legisla- 
ture enacted a series of statutes entitled "An act to regulate banking in 
the State of North Carolina; to provide for the incorporation of banks, 
and the amendment, renewal, and surrender of charters; to provide for 
the more thorough supervision of corporations doing a banking business; 
to provide penalties for the violation of laws with reference to banking 
and the banking business and for other purposes." Laws 1921, ch. 4. 
The defendant contends that these statutes operate as a revision of the 
banking laws and that chapter 5 of the Consolidated Statutes, including 
section 240, is thereby abrogated in  its entirety. 

We are not inadvertent to the doctrine that a revision or codification 
of statutes manifestly intended to embrace the entire subject of legisla- 
tion has the effect of repealing former acts dealing with the same subject, 
although there is no repealing clause to that effect. Some of the courts 
say that the rule rests upon the principle of repeal by implication; 
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others, that it rests upon the doctrine that a revision of particular stat- 
utes bv the enactment of others intended as a com~lete  scheme of the sub- 
ject imports a legislative declaration that whatever is embraced in the 
new law shall prevail and that whatever is excluded shall be deemed 
repealed. But the authorities uniformly recognize as decisive of the 
question either an irreconcilable conflict between statutes or the legisla- 
tive intention to codifv or revise the entire mattcr to which both stitutes 
or both sets of statutls relate and to substitute the later legislation for 
the old law upon the subject. 25 R.  C. L., 924 (175) ; Murdock v. Mem- 
phis, 20 Wall., 590, 22 Law Ed., 429; I c e  Co. v. R. R., 31 Ann. Cas. 
(N. H.), 1090; Pla t t  Ins t i tu te  v. New Y o r k ,  5 Ann. Cas., 195, and an- 
notation: Comrs. v. Henderson. 163 N.  C.. 114. 

A revision or codification of statutes, as generally understood, signi- 
fies a written expression of the entire body of the law on the particular 
subject; but where the scheme of revision is intended as a continuation 
of existing laws, together with such changes as are necessary to make 
them more effective or to harmonize them. the revised laws will not 
usually operate as a repeal. The mere enactment of a part of a former 
statute will not necessarily repeal the part which is not included in the 
subsequent act. Howard v. Hulbert ,  88 A. S .  R., 267, and annotation 
287, 288. 

After comparing. the act of 1921 with chapter 5 of the Consolidated 
Statutes we are by no means convinced that the later statutes were 
intended by the Legislature as a repeal of the old law. The appellant 
insists that section 240 has been superseded by section 17 of the act of 
1921, and she invites a comparison of the two sections. I t  is important 
to observe that section 240-empowers the receiver to collect by-lawful 
process all indebtedness due from the stockholders "wherever thev or 
their legal representatives may be served or wherever any property be- 
longing to them may be subject to attachment or other lawful process." 
Section 17 leaves this provision unimpaired, but i t  confers on the re- 
ceiver additional authority to bring suit against a resident stockholder 
in the Superior Court of the county in which the banking office may be 
located, and makes further provision as to nonresident stockholdws. 
The object was merely to enlarge the venue. The other provisions of 
section 240 are not affected. And so with other sections. I t  is true that 
all laws and parts of laws in  conflict with the later act are repealed 
(section 88), but we have discovered no provision which expressly re- 
peals section 240, and in our judgment its repeal has not been effected 
by implication. As a general rule the law does not favor implied repeals. 
A statute may be repealed by implication and without any express words, 
but the leaning of the courts is against the doctrine if i t  is possible to 
reconcile the several acts. B u n c h  v. Comrs., 159 N. C., 335. I n  fact, it 
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has been held that the implication in order to be operatiye must be neces- 
sary, and that even then i t  abrogates the older act only to the extent of 
its repugnancy to or inconsistency with the act of later date. Winslow v. 
Morton, 118 N.  C., 486, 491; S.  v. Perkins, 141 N.  C., 797; Kearney v. 
Vann, 154 N .  C., 312; Bramham v. Durham, 171 N.  (I, 196; Sanato- 
rium v. Lacy, 173 N.  C., 810. 

The defendant has reminded us that C. S., 237, 239, and 240 in 
express terms apply to banks chartered under the laws of this State; that 
an action against a stockholder in a National Bank is barred in three 
years by section 423, and that the law as to State and National banks 
should be uniform. But these statutes were in effect when the act of 
1911 (sec. 240) was enacted, and we must assume that the General As- 
sembly acted with deliberation and had good reason for extending the 
limitation of actions for an assessment against the stockholders of a 
bank from three to ten years. The judgment is 

Affirmed. 

ROSAMOND A. VAN DYKE v. PRUDENTIAL INSURANCE COMPANY. 

(Filed 29 September, 1926.) 

1. Courts-Federal Decisions-Removal of Causes. 
The decisions of the Supreme Court of the United States are controlling 

upon the question of removal from the State to the Fed!eral Court under 
the United States statute. 

2. Same - Insurance - Foreign Corporations - Domewticating Acts - 
Waiver. 

Held,  under the decisions of the Supreme Court of the United States 
binding upon the Supreme Court of North Carolina, a life insurance com- 
pany of another state, having complied with the Federal statute, may 
remove an action against it involving more than three thousand dollars, 
etc., from the State to the Federal Court. and its compliance with the 
State domesticating statute does not waive or lose this right. 

APPEAL by plaintiff from Sinclair, J., at August Term, 1926, of PITT. 
Affirmed. 

S.  J. Everett for plaintiff. 
Pou & Pou, James H.  Guest and J .  L. Emanuel for defendant. 

CLARKSON, J. The sole question presented by this appeal is whether 
the above-entitled action has been legally removed from the Superior 
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Court of Pi t t  County to the United States District Court a t  Washington, 
North Carolina. I f  the case has been legally removed the judgment 
should be affirmed. I f  not so removed, plaintiff, appellant, contends that 
the judgment is erroneous. Appellee, defendant, contends that the ap- 
peal should be dismissed upon an inspection of the record. 

This action was instituted in the Superior Court of Pi t t  County by 
plaintiff, a resident of P i t t  County, against defendant, a corporation 
chartered in  New Jersey and organized in that State, and a resident and 
citizen of that State. Defendant was duly licensed to carry on the busi- 
ness of soliciting applications for insurance in  this State. The sum 
demanded by plaintiff was $5,000. 

I n  apt time, defendant filed, after due notice to plaintiff, a petition 
duly verified in  the usual form, and setting forth a cause for removal; 
and with good and sufficient bond in the sum of $500, in connection with 
said petition; and the clerk of the Superior Court of Pi t t  County, duly 
approved said bond as to its form, sufficiency and solvency. All this 
was accomplished in the due and regular course of practice, as prescribed 
by the statutes of the United States and of this State, governing removals 
to the United States Court; and all was done within the times required 
by the statutes of this State. 

The clerk of the Superior Court of Pi t t  County, on hearing the pe- 
tition of defendant and considering the same, made an order removing 
the action to the United States District Court at  Washington, North 
Carolina, and duly certified the proceedings, and transmitted the record 
thereof to said United States Court, where the same was duly docketed 
and is now pending. Plaintiff gave notice of an appeal from the clerk's 
order to the Superior Court of P i t t  County, and plaintiff's appeal was 
heard at  August Term, 1926, of said court; and his Honor, Judge Sin- 
clair, affirmed the ruling of the clerk, and found as facts that 

"This action was one between citizens of different states, and that 
the sum in issue exceeded $3,000.00, exclusive of interest and costs; that 
petition duly verified was filed by defendant within the time prescribed 
by statute, and notice given to plaintiff, and that a bond conditioned 
according to law, and satisfactory as to solvency and form was duly 
filed; that the clerk of this Court duly made an  order removing the 
cause to the United States District Court for the Eastern District of 
North Carolina-Washington Division; and that transcript of the record 
has been forwarded, to the clerk of said United States District Court; 
and that the cause was removable under the act of Congress governing 
removal of causes; and that the act of the clerk of this Court was in 
all respects regular and in accordance with the statute and in  conformity 
to the practice obtaining in the removal of causes." 
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From the judgment of the Superior Court rendered at  said August 
Term, affirming the order of the clerk, this appeal was taken by plaintiff, 
for the sole purpose of obtaining from this Court a decision upon the 
removability or nonremovability of this cause. 

Plainti'ff contends: "That no court existing under and by virtue of 
the laws of the State of North Carolina has the power to remove an 
action from the courts of the State to the United States courts wherein 
any action is brought upon an insurance policy which was issued by a 
company qualified to do business in this State under chapter 106, Con- 
solidated Statutes." And in reaching that conclusion, plaintiff asserts, 
that "The defendant has established a power of attornel?, complied with 
the law which enabled it to do business in this State, and thereby became 
a domestic corporation for that purpose. I n  complying with this re- 
quirement of the law and doing business in this State under the said 
requirements, it has waived its right to remove a cauale to the United 
States Court, and is estopped thereby." 

The argument of plaintiff's counsel as to the right of the State in 
the case a t  bar is persuasive, but cannot be binding. We are controlled 
by the decisions of the Supreme Court of the United States. These 
decisions have been followed, in duty bound, by this C'ourt. Southern 
Railway Go. v.  Allison, 190 U. S., 326, 47 L. Ed. 1079, (Reversing 
Allison v.  Southern Railway Co., 129 N.  C., 336, 40 S. E., 9 ) ;  Terral, 
Secy. of State of Ark., v. Burke Con. Co., 257 U. S., 529; Powell v. As- 
surance Society, 187 N.  C., 596; Timber  Co. v. Ins. Co., 190 N. C., 
p. 801; Huntley v.  Express Co., 191 N.  C., p. 696. 

Hon. Chester I. Long (U. S. Congressman and Senator), President 
of the American Bar  Association, in his address at  Denver, Colorado, 
14 July, 1926, said, in par t :  "The one protection for the liberty of the 
individual is in  the Supreme Court of the United States. The power 
has been exercised for over a century to declare when an act of Congress 
or of a state legislature is not a law because it violates the Constitution 
of the United States. . . . Liberty will abide here if we maintain 
our dual nation; it will disappear when we destroy the even balance 
between the national and state governments. ' . . . The advance of 
the organized American Bar in  the preservation of the liberty of man, 
woman and child is very reassuring. Let us hope as the organized Bar 
increases in  members, power and influence that the  blessings of liberty 
and of local self-government may  be made more secure to ourselves and 
to our posterity." 

MizzelE v. R. R., 181 N. C., p 36, cited by plaintiff, is not analogous. 
I n  that case the Atlantic Coast Line Railroad Company was a domestic 
corporation. 

The judgment below is 
Affirmed. 
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STATE v. EXUM MOORE. 

(Filed 29 September, 1926.) 

Instructions - Evidence - Directing Verdict - Statutes - Expression of 
Opinion-Appeal and Error. 

Where the defendant is on trial for the unlawful sale of intoxicating 
liquor, and the only testimony is given by two witnesses as having bought 
it from him a t  different times, and the defendant's evidence is in contra- 
diction of one of them, a charge by the court for the jury to return a 
verdict of guilty if they believed or found as true the testimony of the 
other witness (capable of only one meaning), is not an expression of the 
court's opinion upon the weight and credibility of the evidence, inhibited 
by C. S., 564. 

APPEAL by defendant from Cranmer, J., at June  Term, 1926, of the 
Superior Court of HALIFAX County. No error. 

The defendant was charged with violation of the prohibition law. At 
the close of the State's evidence the solicitor said he would insist on a 
verdict only for the unlawful sale. I n  behalf of the State A. H. Hesle- 
wood testified that he bought a pint of liquor from the defendant on 
Saturday, 17 April, 1926, and A. Moye testified that he bought liquor 
from the defendant at  another time. The alleged sales were not related 
to each other in any way. 

The defendant did not testify but introduced as his only witness his 
father, who said that on 17 April, 1926, the defendant was at home all 
day and remained most of the time in bed. This was in contradiction 
of Heslewood's testimony; the witness did not contradict what Moye 
said. 

The defendant was convicted and from the judgment pronounced he 
appealed to the Supreme Court, assigning error. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the Stade. 

Travis & Travis and Allen C. Zollicoffer for defendant. 

ADAMS, J. The State introduced two witnesses, A. H. Heslewood and 
A. Moye, each of whom testified that he had bought whiskey from the 
defendant; the defendant introduced one witness whose testimony con- 
tradicted that of Heslewood but did not contradict that of Moye. At the 
conclusion of the evidence the judge told the defendant's counsel in the 
presence of the jury that he would instruct the jury to convict the 
defendant if they found beyond a reasonable doubt that Moye's testi- 
mony was true. This remark was repeated in the presence of the jury 
and in each instance the defendant duly excepted. This was not an 
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expression of opinion as to the credibility of the witness or as to the 
defendant's guilt, but the announcement of an intended instruction which 
was subsequently given as follows: "The witness, A. Moye, testified 
that he bought a pint of whiskey from the defendant anll paid him $2.00 
for it. This evidence is not contradicted. The court instructs you that 
if you believe the evidence of the witness, Moye, beyond a reasonable 
doubt, you should find the defendant guilty." The defendant suggests 
that this instruction is erroneous; but there was no other evidence of 
this transaction and the evidence if believed was susceptible of only 
one construction, that is, that the defendant made the sale; and under 
such circumstances similar instructions have repeatedly been sustained. 
S. v. Vines, 93 N.  C., 493; S. v. Winchester, 113 N.  C., 642; S. v. Riley, 
ibid., 648; S. v. Woolard, 119 N.  C., 779; S. v. Hill, 141 N.  C., 769; 
S. v. Estes, 185 N .  C., 752; S. v. Murphrey, 186 N .  C., 113. The prin- 
ciple does not apply where the evidence, if true, is susceptible of more 
than one deduction. Fertilizer Worlcs v. Cox, 187 N.  C., 654. We are r e  
ferred by the defendant to S. v. Hardy, 189 N. C., 799, in  which upon 
assignments of error a new trial was awarded. There the instruction, "If 
you believe the facts as testified you will return a ver.dict of guilty," was 
disapproved; but the evidence to which the instruction referred was 
apparently regarded as open to more than one construct ion. I t  is worthy 
of note that the State's witness in that case did not say directly, but 
only inferentially, that the man he had met in the road was the defend- 
ant, and his subsequent testimony was not necessarily conclusivs on 
that question. I n  any event, Hardy's case cannot reasonably be inter- 
preted as conflicting with the long line of decisions which have upheld 
the principle now under discussion. 

The judge's remark that Moye's testimony was not contradicted did 
not constitute reversible error. H e  simply directed the jury's attention 
to the conflict between the testimony of Heslewood and that of the de- 
fendant's only witness and to the want of such inconsistency between 
the defendant's witness and Moye. The plea put in issue the question 
of the defendant's guilt and the credibility of the State's evidence; but 
i t  could not "contradict" evidence which had not been introduced when 
the plea was entered. S. v. Murphrey, supra; S. v. Hardy, supra, p. 804. 

We find nothing in  the record which indicates the expression or in- 
timation of an  opinion by the presiding judge in  violation of Con- 
solidated Statutes, 564, or disregard of the rule which forbids the se- 
lection or "singling out" of one witness among many, where the evidence 
is conflicting, and making his credibility a pivotal or controlling cir- 
cumstance. S. v. Rogers, 93 N.  C., 523; Long v. Hall, 97 N. C., 286. 

We find 
No error. 
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JOHN GARRIS ET AL. V. MATTHEW TRIPP. ET AL. 

(Filed 29 September, 1926.) 

1. Tenants in Common-Deeds and bveyances-Posse~ion-Title.  
Where tenants in common divide the lands held among themselves by 

deed, the deed so given is for the purpose of severing the tenancy and 
does not affect the title under which they hold. 

2. Same--Husband and Wife. 
Two sisters are tenants in common of a tract of land ; one sister and 

her husband releases a one-half interest therein by a deed to the other 
sister and her husband: Held, only the tenancy fs secured and no new 
estate is created. 

APPEAL by defendants from Sinclair, J., at April Term, 1926, of the 
Superior Court of WAYNE County. 

D. H. Bland and W. S. O'B. Robinson for plaintiffs. 
Dickinson & Freeman for defendants. 

ADAMS, J. This case was heard on an agreed statement of facts. 
Prior to 10 March, 1870, Winnifred Tripp (who before her marriage to 
Theophilus Tripp was Winnifred Garris), and Mourning Garris, her 
sister, were the owners in fee and in  possession of 40 acres of land 
allotted to them in the division of their father's estate and subject to 
the dower interest of their mother. On 10 March, 1870, Theophilus 
Tripp and his wife, Winnifred Tripp, Mourning Garris, and Smithie 
Garris, the widow, conveyed t4is land to John R. Smith in exchange 
for another tract containing 228 acres, which was conveyed by John R. 
Smith and his wife to Winnifred Tripp and Mourning Garris. Some- 
time after 10 March, 1870, and before 27 December, 1871, Mourning 
Garris married Austin Williams. At the date last named Austin Wil- 
liams and his wife, Mourning Williams, conveyed to Theophilus Tripp 
and Winnifred Tripp, his wife, 114 acres (described by metes and 
bounds), which is one-half of the 228-acre tract; and at  the same time 
Theophilus Tripp and his wife conveyed to Austin Williams and his 
wife 114 acres, the remainder of the tract. Winnifred Tripp died about 
18 years ago and Theophilus Tripp on 6 April, 1924. One child, born 
to Theophilus Tripp and his wife, died in the lifetime of its mother. 
The plaintiffs are the heirs of Winnifred Tripp and the defendants are 
the heirs of Theophilus Tripp. Since the death of Theophilus Tripp 
the defendants have been in possession of the 114 acres described in the 
deed executed by Austin Williams and his wife to Theophilus Tripp 
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and his wife, receiving the rents and profits. The plaintiffs contend 
that they are the owners in fee and entitled to recover the possession 
of this land as the heirs of Winnifred Tripp; the defendants contend 
that they are the owners thereof as the heirs of Theophilus Tripp. 

At the trial of the cause i t  was adjudged that the plaintiffs are the 
owners and entitled to the immediate possession of the land in  con- 
troversy; whereupon the defendants excepted and appealed. The judg- 
ment must be affirmed. John R. Smith and his wife conveyed the 228- 
acre tract to Winnifred Tripp and Mourning Garris, who then held 
the land as tenants in  common. I t  was taken i n  exchange and evidently 
in substitution for land which had descended to them from their father. 
The deeds mutually executed by these tenants and their husbands merely 
severed the tenancy and did not create a new estate. "It is one of the 
essentials of the peculiar estate by entireties sometimes enjoyed by hus- 
band and wife, that the spouses be jointly entitled as8 well as jointly 
named in the deed. Hence if the wife alone be entitled to a conveyance, 
and i t  is made to her and her husband jointly, the la.tter will not be 
allowed to retain the whole by survivorship. And i t  matters not if the 
conveyance is so made at  her request, because being a married woman 
she is presumed to have acted under the coercion of her husband." 
Sprinkle v. Spainhour, 149 N.  C., 223. I t  is therefore manifest that 
the deed from Williams and his wife to Theophilus Tripp and his wife 
did not convey an estate by the entirety. Harrison v. Ray, 108 N.  C., 
215; Carson v. Carson, 122 N. C., 645; Harrington v. R'awls, 131 N.  C., 
39; ibid., 136 N. C., 65;  Specis v. TYoodhouse, 162 N. C., 66; Kilpatrick 
v. Kilpatrick, 176 N. C., 182, 185. 

Affirmed. 

B. F. CARR ET AL. V. EUGENIA BIZZELL. 

(Filed 29 September, 1926.) 

1. Evidenc~Declaration9-Boundarie-Ante Litem Martam-Interest 
LandsTit le .  

In an action involving the true boundary line between adjoining owners 
of land, declarations of a former owner before any dispute arose, made 
against his interest while the defendant was in possession, who had no 
motive to falsify the facts declared, and was aware of the effect of his 
declarations, and the declarant was dead a t  the time his declarations were 
offered in evidence, are admissible. 

2. Boundaxies--Burden of Proof. 
The burden of proof is on plaintiff in his action to locate the true divid- 

ing line between his own and the defendant's adjoining land. 
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3. Appeal and Erro-New TrialsNewly Discovered Evidence-Motions 
-Notice. 

The movant in the Supreme Court for a new trial for newly discovered 
evidence, is required among other things, to give his opponent a t  least ten 
days previous written notice to enable him to reply, and thus give the 
court information of the facts, unless upon application the court in its 
discretion fixes a shorter time. 

APPEAL by defendant from Daniels, J., at October Term, 1925, of 
WAYNE. 

Special proceeding to establish the dividing line between adjoining 
lands of plaintiffs and defendant, with title drawn in  issue, both sides 
claiming the land in dispute by adverse possession. 

From a verdict and judgment in favor of plaintiffs, the defendant 
appeals, assigning errors. 

Dickinson & Freeman for plaintiffs. 
Sutton & Greene and N.  Y .  Gulley for defendant. 

STACY, C. J. The exceptions addressed to the admission and exclusion 
of evidence, call for no particular elaboration. They are without sub- 
stantial merit and cannot be sustained. 

The ones mainly stressed on the argument relate to the admission of 
declarations against interest, made by owners of the land, under whom 
the defendant claims, while they, the declarants, were in possession of 
the premises asserting ownership thereof. 

I t  appears that the declarations, quoted by the witnesses, were made 
before any dispute arose over the boundary line; that they were against 
the pecuniary or proprietary interests of the declarants, who had no 
probable motive to falsify the facts declared, and who were cognizant 
of the meaning and effect of said declarations a t  the time they were 
made; and that the declarants are now dead. This rendered the evi- 
dence competent. Roe v. Journegan, 175 N.  C., 261. 

The admissibility of such evidence was fully discussed in  the case of 
Smith v. Moore, 142 N. C., 277, where i t  was said in  an elaborate opin- 
ion by Walker, J., reviewing the authorities on the subject, that declara- 
tions against interest, as to facts relevent to the inquiry, are admissible 
in  evidence, even as between third parties, when it appears: (1) That 
the declarant is dead; (2)  that the declaration was against his pecuniary 
or proprietary interest; ( 3 )  that he had competent knowledge of the 
fact declared; and (4) that he had no probable motive to falsify the 
fact declared. The rulings in  the instant case come squarely within the 
authorities on the subject. 

The trial  court instructed the jury that as the plaintiffs were the 
actors, the burden of proof was on them throughout to establish by the 
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grearer weight of the evidence the location of the true dividing line 
between the lands of the plaintiffs and the defendant. I n  this, there 
was no error. Hi l l  v. Dalton, 140 N. C., 9. The burden of proof can- 
not rest on both parties at  the same time. Speas v. Bank, 188 N. C., 
524; Tillotson v. Pulp, 172 N. C., 499; Garris v. H~r r in~gton ,  167 N. C., 
86; Woody w. Fountain, 143 N. C., 66. 

The remaining exceptions are equally untenable. 
Upon the call of the case for argument in this Court, 16 September, 

1926, the defendant lodged a motior for a new trial on the ground of 
newly discovered evidence, based on an affidavit taken 4 January, 1926. 
No notice was given to the opposing side of appellant's intention to 
make said motion, and for this reason, if no other, the motion must 
be denied. Speaking to a similar situation in  H d o n  v. R. R., 121 
N. C., 498, Clark, J., said: 

"It is proper to say that when a motion for a new trial for newly 
discovered evidence in  this Court is contemplated notice of such motion 
should be always given the other side and a copy of the affidavits served 
therewith. The respondent should also serve a copy of his counter- 
affidavits, if time permits. Thus, there will be no surprise on either 
party, and the Court will be put in  full possession of the facts. The 
appellant should give this notice a t  least ten days before the beginning 
of the call of the district to which the cause belongs, unless the informa- 
tion comes to him after that time, when the Court may shorten the notice 
and, if necessary, give the respondent time to file counter-affidavits. 
Code, sec. 595. New trials for newly discovered evidence are not favored 
in  the trial court or on appeal, and the party moving on that ground 
must not only negative laches in himself in discovering the evidence 
relied on, but must give reasonable notice to the other party of the 
motion based thereon." 

After a careful and painstaking investigation of the record, we are 
convinced that no reversible or prejudicial error was committed on the 
trial  of the cause. The verdict and judgment will be upheld. 

No  error. 

R. L. BRINSON v. E. G .  MORRIS ET AL. 

(Filed 29 September, 1926.) 

1. Pleadings-Answer-Is~~es--5tatufas-SUits--C1oud on Titl--Eqmty. 
Where the complaint in a suit to remove a cloud upon plaintiffs title 

to land (C. S., 1743), alleges that the plaintiff is the owner of the lorno in 
quo, and asks for a reformation of his deed to the lands to show that bv 
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mutual mistake the name of the grantee therein was that of a private 
business enterprise he was conducting, and that accordingly the defend- 
ants claimed an interest therein, an allegation in the answer in repIy that 
the defendant had no knowledge or information sutficient to form a belief 
as to whether the plaintiff was conducting a business in the name of the 
grantee in the deed. is sufficient under our statute to raise the issue. and a judgment in plaintiffs favor upon the pleadings is reversible error. 
C. S., 519. 

2. Pleadings - Issues - Demurrer Ore Tenus in the Supreme Court - 
Equity-Cloud on Title. 

Where the complaint in a suit to remove a cloud upon plaintiff's title to 
the locus in quo alleges that the defendants claimed an interest therein 
under a deed which plaintiff seeks to have reformed, and the defendants 
deny that they have no claim thereto, it is sufficient to raise the issue at 
least inferentially, and defendants' demurrer ore tenus in the Supreme 
Court to the sufficiency of the complaint to state a cause of action, will 
be denied. 

APPEAL by defendants from Cranmer, J., at August Term, 1926, of 
CHATHAM. 

CIVIL action to reform deed and remove defendants' claim as cloud 
on plaintiff's title. 

From a judgment on the pleadings in favor of plaintiff, the defend- 
ants appeal, assigning error. 

Siler & Barber for plaintiff. 
J .  A. Spmce for defendants. 

STACY, C. J. Plaintiff alleges that he is a resident of Guilford 
County, engaged in the business of distributing oil and gasoline through- 
out various sections of North Carolina under the style name of "South- 
ern Oil Company"; that on 16 March, 1925, he contracted to buy, and 
did buy, from the defendants a lot or parcel of land situate in  the town 
of Pittsboro, and took a deed therefor in the name of Southern Oil 
Company, as grantee, when the same should have been made to "R. L. 
Brinson, trading and doing business under the style name of Southern 
Oil Company," in accordance with the intention of the parties; and 
that the defendants are now claiming an interest in the land, by reason 
of said defective deed. Wherefore, plaintiff brings this suit to have said 
deed corrected and to remove the defendant's claim to the land as a 
cloud on plaintiff's title. C. S., 1743. See Robinson. v. Daughtry, 171 
N. C., 200. 

The defendants in their answer admit that R. L. Brinson is a resident 
of Guilford County, but say that they have no "knowledge or informa- 
tion sufficient to form a belief" as to whether he is "conducting and 
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operat ing h i s  business under  t h e  style n a m e  of Southern  Oil Company." 
This, i n  effect, was a s ta tu tory  denial  of the  fact,  a n d  sufficient t o  require 
proof of t h e  allegation. C. S., 519; Person v. Leary, 127 N .  C., 114. 
I t  was  error ,  therefore, t o  render  judgment  f o r  t h e  plaintiff on  t h e  
pleadings. 

O n  t h e  a rgument  i n  th i s  Cour t  t h e  defendants  demurred ore tenus, 
on  the  ground  t h a t  t h e  complaint  does not s ta te  fac t s  sufficient t o  con- 
s t i tute  a cause of action against the  defendants. C. s., 511. B u t  th i s  
mus t  be overruled. It i s  alleged, inferent ial ly  a t  least, if not  directly, 
t h a t  t h e  defendants  claim a n  interest in t h e  land  covered by  the  deed 
above mentioned. I n  answer t o  th i s  allegation, t h e  defendants  s a y :  
"I t  is denied t h a t  t h e  defendants have  n o  claim thereto." 

Le t  the  cause be  remanded, to  t h e  end t h a t  f u r t h e r  proceedings m a y  
be h a d  a s  t h e  l a w  directs a n d  t h e  r igh ts  of the  part ies  require. 

E r r o r .  

EVERETT ET ALS. V. STATOX, RECEIVER. 

(Filed 29 September, 1926.) 

1. Banks a n d  Banking-Directors-Offlcers - Guarantor  of Payment- 
Equity-Subrogation. 

The directors of a bank who have individually guarant~?ed the indebted- 
ness of the bank held by another or foreign bank, to be entitled to legal 
subrogation to the excess collaterals held by the creditor bank as  security, 
must show a payment of such indebtedness or a part thereof, and claim 
only to  the extent such payment has been made. 

2. Same--Conventional Subrogation. 
And to be entitled to  conventional subrogation, they must show an 

agreement, duly passed and binding upon the bank, fairly made, and not 
tainted by fraud, bad faith or undue advantage, that  the excess securities 
held by the creditor bank should inure to their benefit as  guarantors if 
they would be in excess of the indebtedness they had guaranteed. 

3. Same-Corporations-Meeting-Corporate Action. 
I n  order for  the directors of the bank to have by equitable conventional 

subrogation a n  interest in the surplus collateral of a creditor bank who 
held their individual guaranty for the payment by the debtor bank, they 
must show a corporate action by resolution duly passed giving them this 
right by which they have acquired a lien upon such surplus collateral to 
protect them in their guaranty. 

The mere fact that  the president or other officials of the debtor bank 
understood that  the individual directors who should give their personal 
written guaranty to the creditor bank would be protected by the collaterals 
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of the debtor bank pledged to the payment of the debt so guaranteed, and 
that the individual directors so understood it, does not alone amount to 
such corporate assignment of the collaterals as would entitle the guaran- 
tors to conventional subrogation thereof. 

5. Same--Record of Meeting. 
As to whether it is necessary for a record of a meeting of the board OX 

directors of a bank to be kept wherein a conventional assignment was 
given to its directors guaranteeing its obligations to another bank, in the 
collateral thereto hypothecated by the debtor bank ( 3  C. S., 221(b). 
Qum-e? 

CIVIL ACTION before Culvert, J., at March Term, 1926, of MARTIN. 
The Peoples Bank of Williamston was indebted to twelve banks in 

Various amounts, aggregating $389,069.74. This indebtedness of the 
Peoples Bank was secured by collateral owned by the bank in the form 
of bills receivable, aggregating $624,431.16. These correspondent banks 
refused to advance any more money until further security or guaranty 
was assured. Plaintiffs, among others, were directors of the Peoples 
Bank. I n  order to meet the emergency twenty-one directors of the 
Peoples Bank executed and delivered a written guaranty to each of said 
correspondent banks, guaranteeing to each of said banks payment of any 
indebtedness held by such bank against the Peoples Bank, together with 
any indebtedness which might thereafter exist or arise by reason of any 
credit furnished or extended to said Peoples Bank. These guaranties 
authorized the creditor banks in their discretion "from time to time at 
any time surrender, exchange or substitute at  its pleasure any collateral 
that it now holds or may from time to time hold as security for such 
indebtedness or any part thereof." 

Thereafter, the Peoples Bank became insolvent and the defendant 
Staton was appointed receiver thereof. 

Eight of the creditor banks have been paid in full by the receiver 
of the Peoples Bank, and the excess collateral which these eight creditor 
banks held, belonging to the Peoples Bank, has been returned to the 
receiver. The other four creditor banks have not been paid, the amount 
due them being $38,330.64, and they have brought suit on the guaran- 
ties. The plaintiffs contend that i t  was agreed at the time of signing 
said guaranties by said directors that all the collateral owned by the 
Peoples Bank and in possession of creditor banks should be exhausted 
before the guarantors should become liable on said guaranties, and that 
by reason of such agreement the collateral returned to the receiver of 
the Peoples Bank by the eight creditor banks belongs to the plaintiffs 
as directors, and should be held for the purpose of indemnifying them 
against loss arising upon claims of the four creditor banks still holding 
unpaid claims against the Peoples Bank. 
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The defendant contends that this excess collateral does not belong to 
the plaintiffs or the directors of said bank personally, but that i t  belongs 
to the general fund of the bank with which to pay depositors and other 
creditors. 

At the conclusion of plaintiffs' evidence the trial judge nonsuited the 
plaintiffs, from which judgment plaintiffs appealed. 

Stubbs & Stubbs, B .  A. Critcher, and Ward & Grimes for plaintiffs. 
,Dunning & Moore and Stephen C. Brccgau, for defendant. 

BROODEN, J. The question presented by the record is whether or not 
the plaintiffs are entitled to the excess collateral now jn the hands of 
defendant receiver by virtue of the equity of subrogation. 

Subrogation is of two kinds, to wit, legal and conventional. "Legal 
subrogation is based upon payment and exists where cne who has an 
interest to protect or is secondarily liable makes payment, while con- 
ventional subrogation, so named from the convention or agreement of 
the civil law, is founded upon the agreement of the parties, which 
really amounts to an equitable assignment." Joyner v. IZefEector Co., 
176 N.  C., 274; Banlc v. Bank,  158 N.  C., 250; Publishin,y Co. v. Barber, 
165 N. C., 488. 

The basis of legal subrogation is payment either in full or pro tanto 
to the creditor or otherwise satisfying the creditor so that the creditor has 
nothing further to demand. Publishing Co. v. Barber, 165 N.  C., 488; 
Grantham v. Nunn ,  187 N.  C., 394; Trust  Co. v. Godwin, 190 N.  C., 517. 

Therefore, it appearing that the plaintiffs have paid nothing to any 
creditor by reason of said guaranty or otherwise, they are not entitled 
to legal subrogation because they have neither discharged any debt of 
the Peoples Bank in  full or pro tanto. 

The plaintiffs, however, contend that they are entitled to conventional 
subrogation by reason of the fact that at  the time of signing said guaranty 
they had an agreement with the debtor, to wit, Peoples Bank, that all 
collateral placed by said Peoples Bank with its creditor banks should 
be exhausted or held for the protection of plaintiffs and other directors 
so signing said guaranties. I t  will be observed that the collateral now 
in  controversy was not returned to the receiver of the Peoples Bank by 
the four banks now having unpaid claims; or, in other words, the col- 
lateral in controversy was never in possession of the four creditor banks 
now asserting a claim against the plaintiffs on said guaranties. 

The decision of the merits of the controversy resolves itself into a 
determination as to whether or not the plaintiffs had a valid and bind- 
ing agreement with the Peoples Bank constituting a lien on collateral, 
or an assignment thereof. 
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Unquestionably, directors of a bank can make a valid and binding 
contract with the bank if such contract is entirely free from any taint 
of fraud, bad faith, or undue advantage. The defendant does not allege 
that any such defects were present in the transaction, but that the plain- 
tiffs made no valid agreement with the bank for the reason that when 
such alleged agreement was made the directors were acting separately, 
individually, and not as a corporate body or exercising corporate func- 
tions, and therefore the alleged agreement was never legally adopted or 
made by the Peoples Bank. 

A brief summary of the evidence is, perhaps, necessary to develop this 
aspect of the law of the case. The secretary and vice-president of the 
Peoples Bank, who was also a stockholder and director at  the time the 
guaranties were executed by the plaintiffs and other directors, testified 
that "it was thoroughly understood by every one that signed it (guar- 
anty) that all collateral amounting to about $1,000,000.00, we owed 
about $600,000.00, that all this collateral was to be exhausted before any 
man who signed it (guaranty) would be called on to pay a cent. I n  
consequence of this all the guaranties were signed. This was not done 
at the directors meeting, but each man that signed it had that under- 
standing. . . . No resolution was ever passed by the board of direc- 
tors nor was there any agreement in writing among the directors to that 
effect. . . . No meeting was called to consider the matter of ap- 
propriating the collateral and no resolution was adopted by the board 
of directors to that end, but i t  was agreed among us. . . . There 
is no record of formal action taken by the board of directors as a body. 
I do not recall any resolution voted on and no action of the board in any 
other way, only informally talking about it." 

Another director testified that "there was a meeting in the directors 
room of the bank for the consideration of guaranties of the indebtedness 
of the bank. The president of the bank was present and I think the vice- 
president was present also. We had a pretty good meeting. The state- 
ment was made . . . that this collateral stood between the creditors 
of the bank and the guarantors; that they would be exhausted before 
we were called upon. I put the question to Mr. Staton (the president), 
that I understood i t  that way and he said that was the way he under- 
stood it. . . . There was no resolution offered and no formal action 
by the board and no minutes made of the proceedings. There was a 
discussion among us as to where we would stand." 

There was other testimony to the same effect. 
Upon the record, as presented, we are of the opinion chat no valid 

agreement was made by the corporation assigning the collateral in con- 
troversy or giving a lien thereon to the plaintiffs and the other directors. 
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'.The members of a corporation cannot, separately and individually, 
give their consent in such manner as to bind it as a collective body, for, 
in such case, i t  is not the body that acts; and this is no less the doctrine 
of the common than of the Roman Civil Law." Duke v. Harkham,  105 
N.  C., 131. 

The proposition involved in the appeal is not one of form but whether 
or not there was valid corporate action in creating the lien or assign- 
ment of practically the total liquid assets of the bank. The plaintiffs 
cannot be deprived of their right by reason of failure of the proper 
officer to actually make a written minute or record of ?;he proceedings 
for the reason "that proceedings of a corporate meeting of stockholders 
or directors are facts, and they may be proved by parol testimony where 
they are not so recorded." Bailey v. Hassell, 184 N.  C., 459. 

We are not inadvertent to the requirement of C. S., vol. 3, sec. 221 
(b) ,  requiring that minutes shall be kept of all meetings of the board 
of directors of banks. However, there is no objection appearing in the 
record to the testimony of the plaintiff and other witnesses as to what 
transpired among the directors about this transaction. 

The final inquiry, then, is how shall corporate action as distinguished 
from individual action be exercised? 

While the law has never required a strict adherence to form in the 
exercise of corporate function, it does regard, as esse'?tial, some ex- 
pression of the collective body. This expression of the collective body or 
corporate body must be exercised by a resolution and this resolution 
must be duly adopted. "The courts of this country have generally 
adopted the common-law principle that, if an act is to be done by an 
indefinite body, the law, resolution or ordinance authorizing it to be 
done is valid if passed by a majority of those present at  a legal meeting." 
Cotton h!IiZls v. Commissioners, 108 N.  C., 678; Hospital v. Nichol- 
yon, 189 N.  C., 44; Respass v. Spinning Go., 191 N.  C., 809. 

To the same effect is the principle declared in Pinchback v. Mining 
Co., 137 N.  C., 181, in these words: "While it is true, as contended by 
plaintiffs, that unless expressly required by the by-laws, it is not neces- 
sary that a written record of the proceedings of the stockholders' meet- 
ing be made, and that they may be proven by parol. I t  is also true 
that before the solemn acts of a corporation, especially when contractual, 
can be set aside, it must appear that a meeting was held and that the 
stockholders acting as such voted to do so." 

This principle finds strong support in the case of Asbzcry v. Mauney,  
173 N.  C., 457, in  this language: "It is stated in the minutes that 
a motion to this effect was made and seconded, but it does not appear 
that it was voted upon or adopted, and this omission has particular 
significance in view of the evidence of all of the stockholders who were 
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present a t  t h e  meeting except t h e  plaintiff, t h a t  a f t e r  t h e  motion was  
made  a n d  seconded, objection was raised, a n d  i t  never came to a vote, 
a n d  t h a t  t h e  plaintiff, who was examined a s  a witness i n  h i s  own behalf, 
did not contradict them, b u t  contented himself wi th  s tat ing t h a t  t h e  
minutes  -0ntained a t r u e  account of t h e  meeting, a n d  t h a t  they were 
read over t o  t h e  stockholders." 

We hold, therefore, t h a t  upon  t h e  facts  appear ing  i n  t h e  record a n d  
t h e  pr inciple  of l a w  applicable thereto, t h e  agreement relied upon by 
the  plaintiff was  never legally adopted a s  a val id exercise of corporate 
function. Hence, the  equ i ty  of subrogation i s  not available to  plain- 
tiffs upon  t h i s  record, a n d  t h e  judgment  is  accordingly 

Affirmed. 

JAMES A. EVERETT AND I?. L. GLADSTONE v. J. G. STATON, RECEIVEX 
OF PEOPLES BANK OF WILLIAMSTON. 

(Filed 29 September, 1926.) 

1. Banks a n d  Banki~Corporat iondontracts  - Shareholders - Om- 
cers-Consideration, 

While personal dealings between the shareholders and officers of the 
bank will be carefully scrutinized, they will be upheld when the transac- 
tions are  made in good faith and the bank has been benefited thereby in 
the usual course of its authorized banking transactions. 

Z. Sam~Subrogation- receive^%-Debtor and  Creditor. 
Where a stockholder and director of a bank have in good faith loaned 

their Liberty Bonds to i t  to enable i t  to  get an extension of the time of 
payment of its note it  had given to another bank, with collaterals hypothe- 
cated for its payment, and the creditor bank has sold these bonds with 
some of the other collaterals and discharged the extension note, and has 
turned the balance of the collaterals hypothecated to the receiver of the 
borrowing bank, which has since become insolvent: Held, to the extent of 
the unused collaterals, the officials who have so loaned their bonds are  
entitled to legal subrogation as  against the claims of the other or general 
creditors of the bank represented by the receiver. 

Under the facts of this case: Held, the mere fact that  the borrowing 
bank afterwards went into the hands of a receiver did not affect the bona 
fides of the stockholder and director who had loaned it  their individual 
bonds in order to enable it  to obtain an extension of the time of payment 
of a note for money borrowed by it  from another bank. 

4. Same--Legal Subrogation-DeAnition. 
Legal subrogation is defined to be "an equity called into existence for 

the purpose of enabling a party, secondarily liable, but who has paid the 
debt, to reap the benefit of any securities or remedies, which the creditors 
may hold a s  against the principal debtor, and by which the party paying 
may be made whole." 
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5. Same - Debtor and Creditor - Unsecured Claims -- Distribution of 
Assets. 

While a stockholder or director of a bank may be entitled to subroga- 
tion to the rights of their bank to whom they have loared their personal 
collateral to enable it to obtain an extension of time of payment on a note 
it had given to another bank, to the extent of the borrowing bank's unex- 
hausted collateral it pledged to the note, as to the other or general col- 
lateral of the borrowing bank, since becoming insolvent and in a receiv- 
er's hands, their relation is that of general creditors, and they are only 
entitled to the proceeds in its distribution among the general or unse- 
cured creditors of the insolvent bank. 

APPEAL by both plaintiffs and defendants from Culvert, J., at March 
Term, 1926, of MARTIK. N O  error. 

On 21 August, 1920, plaintiffs loaned to the Peoples Bank of Wil- 
liamston, N. C., Liberty Bonds of the par value of $50,850, to be 
hypothecated by said bank with the Coal and Iron Bank of New York, 
as additional security for its indebtedness to said Coal :md Iron Bank; 
the Peoples Bank had theretofore deposited with said Coal and Iron 
Bank as collateral security for said indebtedness, securities, owned by it, 
of the aggregate par value of $114,076.44; in June, 19122, the Peoples 
Bank was declared insolvent, and defendant, J. G. Sl;aton, was duly 
appointed as its receiver; upon default in the payment of the indebted- 
ness to i t  of the Peoples Bank, the Coal and Iron Bank sold said 
Liberty Bonds, and applied the proceeds of said sales as a payment on 
said indebtedness; the Coal and Iron Bank thereafter realized from 
the securities owned by the Peoples Bank, and held b-y i t  as security 
for said indebtedness, a sum sufficient to pay off and fully discharge 
the balance due on said indebtedness, after the applica1,ion of the pro- 
ceeds of the sale of the Liberty Bonds; it then delivered to defendant 
receiver all said securities, remaining in its hands, the par value of 
said securities so delivered to the receiver being $49,506.43; the said 
receiver now holds said securities, or the proceeds of their collection, 
or sale. 

Since the sales of the said Liberty Bonds by the Coal and Iron Bank, 
each plaintiff has realized from certain collaterals ant3 securities de- 
posited with him at the time of the loan of said Liberty Bonds, as 
security for their return, large sums of money, which he has in hand 
to indemnify him on account of the loss he has sust&ed from the 
failure of the Peoples Bank to return said Liberty Bonds, because of 
their sale by the Coal and Iron Bank; said sums of money are not 
sufficient, however, to fully reimburse plaintiffs for their loss. Each 
plaintiff now has a claim against the receiver for the amount due him 
on account of his loss sustained by the sale of said Liberty Bonds. Ob- 
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jection as to misjoinder of parties or cause of action is expressly waived 
bv defendant in  his brief filed in this Court. 

Upon the foregoing facts, admitted in the pleadings, and found by 
the jury, judgment was rendered, decreeing that plaintiffs have an 
equitable right and title to the collateral returned to the defendant re- 
ciiver of the Coal and Iron Bank, or to the proceeds of the same now 
in his hands; and that plaintiffs are entitled to be paid out of said 
collaterals or proceeds, prior to payment of the general creditors of the 
Peoples Bank, in the same ratio as the amounts received by the Coal 
and Iron Bank from the sale of their Liberty Bonds, bear to each 
other. Defendants excepted to said judgment, for that it adjudges that 
plaintiffs are entitled to a preference and priority in payment over 
general creditors of the Peoples Bank with respect to said collaterals 
and proceeds thereof. 

Plaintiffs moved for judgment that the amount found to be due to 
each of plaintiffs, after an accounting in accordance with the judgment 
aforesaid, be declared a preferred claim against the assets of the bank, 
now or hereafter in the hands of the receiver. and that the receiver be 
directed to pay said amounts, out of the general assets of the bank, 
prior to payment of any dividend to general creditors out of said assets. 
This motion was denied, and plaintiffs excepted. 

Both plaintiffs and defendant appealed to the Supreme Court. 

Stubbs (e. Stubbs, B. A. Critcher, Ward & Grimes for plaintiffs. 
Dunning (e. Noore, Stephen. C. Bragaw for defendant. 

CONNOR, J. The fact that plaintiff, F. L. Gladstone, was a stock- 
holder, and plaintiff, James A. Everett, was a stockholder and director 
of the Peoples Bank at the time they loaned their Liberty Bonds to 
said bank, to be hypothecated with the Coal and Iron Bank, a creditor 
of the Peoples Bank, as security, upon the facts on this record, does 
not affect their rights, if any, to relief, under the equitable principle of 
subrogation invoked by them in this action. The transaction was not 
for their benefit, but for the benefit of the bank. The good faith, which 
the law requires in transactions between stockholders and directors and 
the corporation, is apparent on the admitted facts; indeed, it is not 
questioned on the record. Plaintiffs took no advantage of their rela- 
tions to the bank, to secure personal benefits; rather i t  must be said that 
the bank, by reason of such relations, induced plaintiffs to loan their 
Liberty Bonds to it for its benefit. The mere fact that this bank, in 
bugust, 1920, desired to borrow Liberty Bonds to be used as collateral 
security for its indebtedness held by a New York bank did not indicate 
that the bank was then insolvent; the bank continued business until 
June, 1922; i t  was then declared insolvent. 
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"There is nothing to hinder a director from loaning money and tak- 
ing liens on the corporate property to secure him. I f  he can do that, 
he can lend his credit by indorsing its paper in order to obtain needed 
cash, and secure himself upon the corporation's property. Such trans- 
actions are looked upon with suspicion, and strict proof of their bona 
fidcs is required." Caldwell v. Robinson, 179 N.  C., 518; Wall v. Roth- 
rock, 171 N. C., 388. We can perceive no reason why this principle 
should not be applied to enable a stockholder or director, who, in good 
faith, loans his securities to the corporation, to be hypothecated by the 
corporation as additional security for its then existing indebtedness, 
secured by collaterals owned by the corporation, and then in the hands 
of the creditor, to call to his aid the equitable principle of subrogation, 
with respect to the collaterals, owned by the corporation and not ex- 
hausted by the creditor, who has however applied the securities of the 
stockholder or director to the payment, in full or pro tanto, of the cor- 
poration's debt, thus releasing the collaterals of the corporation. By 
means of the loan of plaintiffs' bonds, the bank secured what it desired, 
to wit, an extension of the date on which its indebtedness became due. 

The Coal and Iron Bank held as security for the indebtedness due to 
it by the Peoples Bank, first, securities owned by said Peoples Bank; 
second, Liberty Bonds, owned by plaintiffs, but loaned to the Peoples 
Bank, to be hypothecated with the Coal arid Iron Bank, as additional 
security for said indebtedness; the Coal and Iron Bank, upon default 
in the payment of the indebtedness, applied, first, the proceeds of the sale 
of the Liberty Bonds, as a payment on the indebtedness; next, a sufficient 
sum derived from the collaterals owned by the Peopltxs Bank, to dis- 
charge the debt, leaving a large amount of said collaterals, unexhausted. 
This resulted from the application of the Liberty Bonds to said in- 
debtedness. I t  is clear that plaintiffs are entitled to the unexhausted 
collaterals, returned to the receiver, upon the just and well-settled prin- 
ciple of legal subrogation, which has been defined as "an equity called 
into existence for the purpose of enabling a party, secondarily liable, 
but who has paid the debt, to reap the benefit of any semrities or reme- 
dies which the creditors may hold as against the principal debtor and 
by the use of which the party paying may thus be made whole." Bis- 
pham's Equity (6 ed.), sees. 335 and 336; Whitford v. Lane, 190 N.  C., 
343; Joyner v. Reflector Co., 176 N. C., 274; Brown 9 .  Barding, 170 
N. C., 253. There is no error upon defendant's appeal. 

Nor is there error upon plaintiffs' appeal. I t  is true that the bank 
agreed to return the Liberty Bonds to plaintiffs; but it was also agreed 
by plaintiffs that these bonds should be hypothecated with the Coal and 
Iron Bank, and that said Coal and Iron Bank should have the power to 
sell them, upon default in the payment of the amount due it by the 
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Peoples Bank. We are unable to perceive upon what principle i t  can 
be successfully contended that  plaintiffs are entitled to priority in  the  
payment of their claims out of the general assets of the bank. With  
respect to said claims, the relation between plaintiffs and the bank was 
that of creditor and debtor, and plaintiffs can only share in the assets 
of the bank pro rata with general creditors, after they have received 
the proceeds of the sale or collection of the specific securities to which 
they are entitled, by subrogation, in accordance with the judgment ren- 
dered. The  principle upheld and applied in  Corporat ion Commission. 
2.. B a n k ,  137 N. C., 697, is not for the benefit of the bank, but for the 
protection of general creditors, upon the principle that  equality is 
equity. Plaintiffs' assignment of error cannot be sustained. The judg- 
ment is affirmed. There is 

S o  error. 

STATE v. LUDLOM7 LEE AND ROKEP B. LEE. 

(Filed 29 September, 1926.) 

1. Instructions--Appeal and Error. 
If construing an instruction of the jury contextually in its related parts 

it is sufficient to inform the jury correctly as to the principles of law aris- 
ing upon the evidence in the case, it mill not be held for reversible error 
because construed disjointedly it may be the subject of judicial criticism. 

2. Criminal La~v-AssaultIndictmentVerdict-Lesser Degree of the 
same Offense-Evidence-Instructions. 

While it is the better practice for the jury to specify which of the 
several offenses they find the defendant guilty of, when less offenses may 
be found against him under the indictment and evidence in the rase, a 
general verdict of guilty will not  be held for error, when it is capable of 
being correctly construed with reference to the greater offense charged in 
the indictment and supported by the evidence in the case, under a correct 
instruction of the law relating to it. 

ADAMS, J., concurring. 

APPEAL by defendants from Sinclair ,  J., at  May Term, 1926, of 
H.~RNETT. 

Criminal prosecution, tried upon r n  indictment charging that  the 
defendants, with force and arms, did, on 7 August, 1925, "unlawfully, 
wilfully, maliciously and feloniously, in a secret manner, by waylaying 
and concealing themselres i n  the darkness of the night, commit an  
assault, with a deadly weapon, to wit, a gun, upon one Jul ius  McLeod, 
shooting said McLeod through the body and inflicting serious and per- 
manent injury, with intent then and there the said McLeod to kill and 
murder,'' etc. 

Verdict : Guilty. 



Judgment :  Imprisonment in  the State's prison, a t  hard labor, for a 
term of not less than  five and not more than ten years. 

Defendants appeal, assigning errors. 

Attorney-General Brummi t t  and Assistcznt .Ittorne;j-General S a s h  
for  t h e  State. 

I7ou?/g & Y o u n g  and Clifford CE Townsend for defendants. ' 

STACY, C. J. I t  is provided by C. S., 4213, the  statute under which 
the defendants were indicted and convicted, tha t  if any person shall 
conlrnit an  assault and battery upon another (1 )  maliciously, (2 )  with 
a deadly weapon, (3 )  in a secret manner, by waylaying or otherwise, 
notwithstanding the person so assaulted may h a r e  been conscious of the 
presence of his adversary, (4) with intent to kill such other person, he 
shall be guilty of a felony and shall be punishable by imprisonment in 
jail or i n  the State's prison for not less than twelve months nor more 
thau twenty years, or by a fine of not exceeding two thousand dollars, 
or both, in the discretion of the court. 

The  prosecuting witness testified that  just after dark on the night in 
question, he r a s  walking along the public highway approximately sixty 
yards from his home, when, attracted by the growling of his dog, he 
looked over into the cotton patch by the road and saw the defendant, 
Ludlow Lee, who had previously been hiding between two rows of cot- 
ton, rise from his squatting position, with a shot gun in his hands, and 
fire directly a t  the prosecuting witness, inflicting serious and perma- 
nent in jury  by shooting him in  the face and shoulderc,. Immediately 
thereafter he saw the defendant, Roney B. Lee, who was with Ludlow 
Lee a t  the time, and who had also been hiding in the cotton patch, rise 
up with gun i n  hand and fire i n  the air. 

The  defendants denied having anything to do with the shooting, and 
introduced evidence tending to show that  they were elsewhere a t  the 
time. 

The evidence was plenary on both sides. I t  was sufFcient on behalf 
of the State to warrant  a conviction, and on behalf of the defendants 
to warrant  an  acquittal. The  case was peculiarly one for the jury 
under proper instructions from the court. 

A11 the exceptions are directed to the charge, and while some of his 
IIonor7s rsprcssions, standing alone, may be objectionnble, yet, taken 
as a whole, we are constrained to believe that the charge is frce from 
reversible error. 

The  charge, as has so often been said, is to be considel-ed contextually 
and not disjointedly. I n  re Hurdee, 187 N .  C., 381; Ni l l ing  Co. v. 
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Highway Commission, 190 N .  C., p. 697, and cases cited. Viewed in 
this way, we think the validity of the trial should be sustained. 

There was a motion, made in  this Court, to arrest the judgment be- 
cause of the alleged insufficiency of the verdict, in that it does not 
specify of which grade of the offense charged the jury convicted the de- 
fendants, it appearing that one of four verdicts was permissible under 
the indictment, the evidence and the charge of the court, and the jury 
simply returned a verdict of "guilty." 

The decisions in the several jurisdictions, having statutes similar to 
ours, C. S., 4640, permitting a conviction of a less degree of the same 
offense charged in the bill of indictment, when warranted by the evi- 
dence, are not in unison. Moody e. State, 52 Tex. Grim. Rep., 232; 
Kinchen v. State, 188 S .  W .  (Tex.), 1004; Estes v. State, 55 Ga., 131; 
Com. v. Flagg, 135 Mass., 545; S.  v. Smith, 18 S .  C., 149; 27 R. C. L., 
856. However, the exact question was decided by this Court in the case 
of S. v. Barnes, 122 N. C., 1031, and that decision is controlling on the 
present record. There, Clark, J., speaking for the Court, said: "While 
the statute (Laws 1885, ch. 68) permits a verdict for an assault when 
it is embraced in the charge of a greater offense, as rape or other felony, 
a verdict simply of guilty and not specifying a lower offense is a verdict 
of guilty of the offense charged in the indictment." 

On authority of the decision in Barnes' case, the motion in arrest of 
judgment must be overruled. 

N O  error. 

ADAMS, J., concurring: The defendants are indicted for a malicious 
assault committed in a secret manner in breach of C. S., 4213, which 
reads as follows: "If any person shall in a secret manner maliciously 
commit an assault and battery with any deadly weapon upon another 
by waylaying or otherwise, with intent to kill such other person, not- 
withstanding the person so assaulted may have been conscious of the 
presence of his adversary, he shall be guilty of a felony and shall be 
punished by imprisonment in jail or in the penitentiary for not less 
than twelve months nor more than twenty years, or by a fine not exceed- 
ing two thousand dollars, or both, in the discretion of the court." Sec- 
tion 4214 relates to an assault with a deadly weapon with intent to kill 
resulting in injury, the language being: "Any person who assaults an- 
other with a deadly weapon with intent to kill, and inflicts serious 
injury not resulting in death, shall be guilty of a felony, and shall be 
punished by imprisonment in the State prison or be worked on the 
county roads for a period not less than four months nor more than ten 
years." There are other statutes which provide that on a trial for rape, 
or for other felony, when the crime charged includes an assault against 
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the person, it shall be lawful for the jury to acquit of the  felony and 
to find a verdict of guilty of an  assault against the person indicted if 
the evidence warrants such finding; and that upon the tr ial  of any in- 
dictment the defendant may be convicted of the crime charged therein 
or of a less degree of the same crime, or of an  attemp,, to commit the 
crime so charged, or of an  attempt to commit a less degree of the same 
crime. C, S., 4639, 4640. 

I n  the present case the tr ial  judge instructed the jury that they 
might convict the defendants of the crime charged in the indictment 
(sec. 4213), or of an  assault with a deadly weapon with intent to kill, 
but not in  a secret manner (sec. 4214), or of an  assault with a deadly 
weapon. The  jury returned a general verdict of guilty and the defend- 
ants mere sentenced to hard labor in  the State prison fcr  a term of not 
less than five and not more than ten years. 

I n  S. v. Barnes, 122 N. C., 1031, the defendant was indicted for an 
assault with intent to commit rape, and on his appeal the Court ob- 
served: "While the statute permits a verdict for a n  assault where i t  is 
embraced in the charge of a greater offense, as rape or other felony, a 
verdict simply of guilty and not specifying a lower offense is a verdict 
of guilty of the offense charged in  the indictment." I n  the preceding 
paragraph of the opinion i t  is said:  "There is only one count in the 
indictment, and it is unnecessary to notice the authorities cited as to 
general rerdicts rendered on a bill charging offenses punishable dif- 
ferently." 

I do not think that section 4214 can properly be construed as a lesser 
c!egree of the offense denounced in section 4213, as an assault with a 
deadly weapon may be, because i t  is a separate and distinct statutory 
felony; but, there being o~ l ly  one count in the indictmmt, let me con- 
cede that  the defendants could have been vonvicted under the former 
section for the reason that the language of tlie indictment is sufficient 
to embrace this offense. This granted, I am impressed with the ex- 
pediency and wisdom, if not the necessity, of requiring juries in cases 
of this character to specify the particular charge on which the verdict 
is returned. I t  is the better practice, as i t  makes for certainty and 
gives assurance to tlie Court. Here the puuishment piescribed is dif- 
fcrent ill each of the three crimes of which the defencants* may have 
been convicted: (1 )  imprisonment in jail or in the peniientiary for not 
less than twelve months nor more than twenty years, or by a fine not 
excreding tv  o thousand dollars, or both, i n  the discretion of the court; 
(2)  imprisonment in the State prison or to be ~vorked on. the  county 
roads for a period not less than four months nor more khan ten years; 
( 3 )  fine or imprisonment or both i n  the discretion of the court. I do 
not say that the verdict is fatally defective, but I think that under the 
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conditions disclosed the judge should have been definitely informed as 
to which of the three offenses the verdict was intended to apply. The 
motion in arrest of judgment was not made in the trial court, and of 
course was not considered by the presiding judge; but the return of a 
general verdict caused the motion to be lodged in  this Court. 

S. T. HOOKER v. J. B. HARDEE AXD LEON T. HARDEE. 

(Filed 29 September, 1926.) 

Bills and Notes--Negotiable Instruments-Fraud-Burden of Proof. 
Where the holder of a note alleges he is the holder in due course, and 

there is allegation in reply with evidence that he acquired with knowledge 
of payee's fraud, the burden is on the holder in his action on the note to 
show he was an innocent purchaser for value. C. S., 3033, 3036, 3038, 3040. 

APPEAL by plaintiff from Nunn, J., at April Term, 1926, of PITT. 
No error. 

Action upon note executed by defendants, payable to order of the 
Atlantic Coast Realty Company. Plaintiff alleges that he is the holder 
in due course of said note. This allegation is denied in the answer of 
defendants, who further allege that the execution of said note was pro- 
cured by the fraud of payee, and that plaintiff had full knowledge of 
such I"raud at the time he acquired said note. The jury having found 
that defendants are not indebted to plaintiff, as alleged in the com- 
plaint, judgment was rendered that plaintiff take nothing by his action. 
From this judgment plaintiff appealed to the Supreme Court. 

J .  C.  Lanier for plaintiff. 
P. G. James & Son for defendants. 

PER CURIAM. There was evidence, offered by defendants tending to 
show that the title of payee, by whom plaintiff alleged the note was 
negotiated to him, was defective, in that its execution was procured by 
the fraud of said payee, C. S., 3036; plaintiff contended that such de- 
fense was not available as against him, for that he is a holder of said 
note in due course. The presumption, by virtue of C. S., 3040, that 
plaintiff, as holder of said note was a holder in due course, and there- 
fore held the note free from any defect in the title of the payee, C. S., 
3038, did not apply, upon the finding by the jury, from the evidence, 
that the title of payee was defective as alleged by defendants. The 
burden was upon plaintiff to prove that he acquired title as a holder in 
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due course, C. S., 3040. H e  was therefore required to prove that he 
took the note, by indorsement, of the payee, upon the conditions set out 
in  C. S., 3033. See citations under respective sections of Consolidated 
Statutes. 

H i s  Honor so instructed the jury. Assignments of error based upon 
exceptions to the charge cannot be sustained. 

We have examined the exceptions to the admission of evidence tend- 
ing to show the circumstances under which the note v a s  executed by 
defendants and transferred to plaintiff. This evidence was competent to 
sustain defendants' allegations that the execution of the note was pro- 
cured by fraud of the payee, and that  plaintiff took the note with full 
knowledge of such circumstances. The  exceptions camlot be sustained. 
Judgment affirmed. There is 

No  error. 

GEORGE L. MESKEII $ COMPANY v. C. B. WEST AND I:. H. BIENEFEE, 
TRADING AS WEST $ ME:NEFEE. 

(Filed 29 September, 1926.) 

1. Contracts-Vendor and Purchaser-Delivew-Reasonable Time. 
Where a contract to deliver goods does not specify the time thereof, and 

the seller is advised that the use by the purchaser required promptness to 
be binding on the purchaser, they must be delivered to the seller within n 
reasonable time to comply with the contract. 

2. Appeal an4 Error-Briefs-Assignments of Error-Oh jections and Ex- 
ceptions. 

Assignments of error in appellant's brief must conform to the rule of 
court requiring that they be based on exceptions duly noted. 

APPEAL by defendants from Nunn, J., a t  April Term, 1926, of PITT. 
No error. 

Action to recover purchase price of goods sold and delivered. From 
judgment upon verdict defendants appealed to the  Supreme Court. 

18. A. Darden for plaintiffs. 
Blount & James for defendants. 

PER CURIAM. On 26 June,  1922, plaintiffs accepted an order from 
defendants for metal, fireproof doors, to be manufactured in accord- 
ance with specifications furnished by defendants and shipped to defend- 
ants at  Stantonsburg, N. C., where defendants were engaged as con- 
tractors in the erection of a school building. There had been a n  ex- 
tended correspondence between plaintiffs and defendants, with respect 
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to said order, the first letter having been written by defendants on 
8 May, 1922. The order was not given, definitely and finally, until 
22 June, 1922. While defendants stated in this letter that they wauld 
need the doors in the next few days, and plaintiffs, in their letter accept- 
ing the order, replied that they hoped to receive from the factory, 
within the next few days, the shipping date of the goods, no definite 
time for the shipment of the doors was agreed upon. The doors were 
delivered by plaintiff to a common carrier for shipment to defendants 
on 15 July, 1922. They did not arrive at Stantonsburg until October, 
1922. Defendants have filed claim with the railroad company for loss 
on account of delay in transportation. 

Defendants excepted to instructions in the charge of the court that 
under the terms of the contract plaintiffs were required to ship the 
doors within a reasonable time from the date of the acceptance of the 
final order and not on any specific date; that if the jury found that 
thk goods were delivered by plaintiffs to the common carrier for ship- 
ment to defendants, within such reasonable time. they should answer 

z " 
the issue in accordance with the contention of plaintiffs. 

Assignment of error number two does not comply with the Rules of 
this Court, in that said assignment is not based on specific exceptions 
appearing in the case on appeal. Rule 19(3) .  Defendants assign as 
error "that the court repeatedly instructed the jury that the plaintiffs 
were only required to make delivery of the doors within a reasonable 
time after receipt of the order, notwithstanding that there was a specific 
time within which plaintiffs agreed to make delivery, and time was of 
the essence of the contract.'' We fail to find in the contract. as con- 
tained in the letters, any agreement on the part of plaintiffs to ship the 
doors within a specific time. Leak v. Covington, 99 N. C., 559. We 
have, however, examined exceptions upon which the assignment of error 
is apparently based. They cannot be sustained. There is 

No error. 

JAMES E. WILSON V. J. K. BEASLEY AND WILLIE BEASLEY. 

(Filed 29 September, 1926.) 

Appeal and Error - Reference - Objections and Exceptions - Rules of 
Court. 

On appeal to the Supreme Court from the action of the Superior Court 
judge in passing upon the report of a referee, the facts found and the con- 
clusions of law by the lower court must be regularly stated with the ex- 
ceptions thereto in the record of the case on appeal. Rule 19(3), 21, 185 
N. C., pp. 794, 7%. 
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APPEAL by defendants from Lyon, J., a t  January  Special Term, 
1926, of JOHNSTON. Affirmed. 

E. S.  Abel, James Raynor and Clifford (e. Townsend for plaintiff.  
James Best for defendants. 

PER CURIAM. This Court will not review exceptions to a referee's 
report unless they are passed upon by the court below, and the rulings 
of the court below are especially assigned :is error in the transcript on 
appeal to the Supreme Court. 

Exceptions and assignments of error relied upon on appeal to the 
Supreme Court should be taken and stated in  the recoi-d to findings of 
fact and conclusions of law made by the court below. Rules of Practice 
in the Supreme Court, Rule 19(3)  and 21, 185 N. C., p. 794-5. 

On the present record this was not done. There is  no evidence in  the 
record. From the record the only assignment of error from the Rules 
that  we can consider is  to the judgment of the court below, to which 
exception and assignment of error is  made to this Court. This  was a 
consent reference. As to reserving tr ial  by jury in  cl3mpulsory refer- 
ences, see Jenkins v. Parker, ante, 188. 

From the  findings of fact by the court below, we can discover no 
reversible or prejudicial error on the record. Therefcre the  judgment 
of the court below is 

Affirmed. 

HERM RAPER v. GEORGE S. COLEMAN AND LUTHER. RICHARDSOS. 

(Filed 6 October, 1!%26.) 

1. Mortgages-Notes in Sets--Acceleration of Payment. 
A mortgage for the balance of the purchase money due by the mortgagor 

of lands, securing several notes maturing at different; periods, may by 
its terms hasten the maturity of the sum total of the indebtedness by 
expressly providing that should one of the notes or interest thereon 
not be paid a t  its maturity, then all the indebtedness c:hould become due 
and payable. 

2. Samesales-Maturity. 
Where by express provision in a mortgage the power of sale is given 

when one in a series of notes it secures and interest thereon should 
remain unpaid after maturity, the exercise of the power of sale need not 
await the maturity of all of the notes in the series, but may be exercised 
when a note of earlier maturity or interest thereon remains unpaid under 
its terms. 
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APPEAL by plaintiff from Sinclair, J., who dissolved a temporary re- 
straining order. From JOHXSTOK. Affirmed. 

On 28 RTovember, 1923, the defendant Coleman sold and conveyed to 
the plaintiff sixty acres of land in Johnston County at  the agreed price 
of $15,000. The plaintiff paid $6,000 in cash and executed and delivered 
to said Coleman a purchase money mortgage on the same land for the 
sum of $9,000, payable at the rate of $1,000 a year for nine years, the 
first payment to be made on 1 December, 1924, and the last on 1 Decem- 
ber, 1932. The mortgage, which was duly registered, contained the fol- 
lowing foreclosure provision: "But this deed is made on this special 
trust; that if said party of the first part shall well and truly pay to said 
party of the second part, or his legal representatives, the bonds herein- 
before described, at their maturity, then this deed to be null and void. 
But if default shall be made in the payment of said bonds, or the interest 
on the same, or any part of either, at  maturity, then and in that event 
it shall be lawful for and the duty of said party of the second part to 
sell said land hereinbefore described to the highest bidder for cash, at 
the courthouse door in Johnston County, first advertising said sale, etc., 
. . . and out of the moneys arising from said sale to pay said bonds 
and interest on same, together with costs of sale." 

The plaintiff made the first payment, but failed to meet the second 
installment of $1,000, which was due 1 December, 1925; and on 10 De- 
cember, 1925, Coleman as mortgagee caused the land to be advertised 
for sale under the mortgage, and at the alleged sale made 11 January, 
1926, the defendant Richardson bid off the land at the price of $8,500. 
On 19 January, 1926, the plaintiff instituted this action and obtained a 
temporary order restraining Coleman from executing and delivering any 
conveyance of the mortgaged premises, and thereafter the restraining 
order was dissolved by Judge Sinclair, whereupon the plaintiff excepted 
and appealed. 

Char1e.s U .  Harris and Ed. F. Ward for plaintiff. 
Paul D. Grady, Pou & Pou, and J .  L. Emanuel for defendants. 

ADAMS, J. The appeal raises the question whether under the clause 
of defeasance the mortgagee's right to foreclose accrued upon the mort- 
gagor's failure to pay the bond of $1,000 maturing on 1 December, 1925. 
The plaintiff, admitting that this is the only question presented by his 
exception, stresses the point that the mortgagee cannot sell before the date 
at which the last bond is to become due, while the defendants say that a 
sale of the mortgaged property is authorized by the terms of the defeas- 
ance upon default in the payment of the bonds, or the interest thereon, 
or upon default in the payment of any part of either at maturity. 
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As a rule, a court of equity will not decree the foreclosure of a mort- 
gage until the period limited for the payment of the secured debt is  past 
and the estate is forfeited to the mortgagee, for it cannot shorten the 
time on which the parties have expressly agreed. Harshaw 2.. HcKesson, 
66 N.  C., 266. Hence, if several bonds maturing a t  different periods are 
secured by a mortgage and there is nothing in  the contract, pleadings, or  
evidence that  matures or hastens the maturi ty of the deferred payments, 
or any other event which coiistitutes a default, there is no right of fore- 
closure either for the whole debt or for any part  of it unti l  the last bond 
becomes due-the mortgagee's remedy meantime being a suit to recover 
judgment for such par t  of the debt as may have matured, a similar 
action from time to time as the other installments bec3me due. and. if 
reasonably required for his protection, a suit for the present possession 
of the mortgaged premises. Walkcr 7>. Kwrell, 172 N. C., 386. 

This Court has also held that  if the parties to the contract stipulate 
that  the estate shall be forfeited or that  the right to sell may be ex;rcised 
upon the debtor's failure to pay the specified installments of the debts as 
they mature, then upon the debtor's failure to pay any installment that  
is due the mortgagee may demand his monty or proceed immediately to 
foreclose. Harshaw v. VcKesson, supra. 

The  cases cited ill the brief of the ulaintiff fall within the first of these 
two classes and do not support the position taken in his argument. 
Jones v. Boyd, 80 N. C., 258, and Brame v. Swain, 111 N.  C., 540, were 
suits for the specific performance of contracts to convej land, and while 
in such cases the relation of vendor and vendee is analogous to that  of 
mortgagee and mortgagor, it  was decided that  neither action could be 
maintained unti l  the last installment of the debt became due: but these 
cases did not disclose any provision for accelerating the maturi ty of the 
notes or any other event constituting a default by the terms of the con- 
tract. I n  Hinton z!. Jones, 136 N .  C., 53, the defendant's deed of trust 
secured a single note of $6,000 "with interest from date, to be paid semi- 
annually, the principal to be paid one-tenth annually unti l  said note 
was paid in full," and contained the clause, "Should thtx said Jones well 
and truly pay said note as i t  falls due, then this deed shall be null and 
void; but should he fail to do so, then the said C. L. Binton may sell." 
I n  accord with the authorities, it  was held i11 reference to this provision 
that  the trustee's sale must await the  maturity of the entire jebt ,  the 
Court emphasizing the absence of any provision that  the entire note 
should become due and payable or that  sale should be m l d e  upon default 
in any of its installments. Upon this theory the decision was referred 
to the principle stated in Harshaw v. XcKesson, supra. Martin v. Kirk- 
patrick, 149 N .  C., 400, simply adjudged that  the provision of the Bank- 
rupt  Act maturing all debts owing by the bankrupt which were payable 
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at the date of the adjudication did not interfere with the terms of the 
bankrupt's mortgage designating the conditions on which the power of 
sale could be exercised. I t  is obvious, then, that the defeasance in the 
mortgage executed by the plaintiff may be distinguished from the clauses 
which were passed upon in these cases, in that a sale by Coleman, the 
mortgagee, is authorized upon default in the payment of either bond. 
The parties did not stipulate in express terms that the entire debt should 
fall due upon default In the of one bond, as was stipulated in 
the mortgage referred to in Barbee v. Scoggins, 121 N .  C., 135, and 
similar cases; but they provided for the application of the proceeds of 
sale to all the unpaid bonds and the practical effect is the same as if 
such a stipulation had been set out in the mortgage. After naming the 
bonds "hereinbefore describedv-those representing the deferred indebt- 
edness of $9,000 at the rate of $1,000 a year for nine years-the mort- 
gagor stipulated that if default should be made in the payment of said 
bonds, or the interest thereon, or any part of either at  maturity, that is, 
any part of the bonds or any part of the interest at maturity, in that 
event it should be lawful for and the duty of the mortgagee to sell the 
mortgaged property and out of the proceeds to pay said bonds and the 
interest thereon. The language is plain. The mortgagee was empowered 
to make sale upon the mortgagor's default in the payment of either bond 
at maturity and to apply the proceeds in satisfaction of the unpaid notes. 
To say that the money derived from the sale should be applied in pay- 
ment only of the bond then due upon its face and remaining unpaid 
would antagonize the express contract and would involve the retention 
by the mortgagee or some other disposition of the remaining proceeds 
not within the contemplation of the parties. 

Our conclusion is in agreement with former decisions of this Court. 
I n  Kitchin v. Grandy, 101 N .  C., 86, it is said that where several notes 
due at different dates are secured by a mortgage or deed in trust wherein 
it is provided that upon default in the payment of any one of them the 
mortgagee or trustee-may sell, and he does sell after the first note is due 
and before the maturity of the others, the proceeds must be applied 
ratably to all the notes remaining unpaid. To the same effect is White- 
head v. Morrill, 108 N.  C., 65. The mortgage foreclosed in Gore v. 
Davis, 124 N.  C., 234, specified, "If default should be made in the pay- 
ment of said bond or the interest on the same, or any part of either at 
maturity," the creditor could proceed to sell the land and out of the pro- 
ceeds of sale should "pay said bond and interest." There was default 
in the payment of interest, and the Court said, "By the conditions of the 
mortgage the principal and interest became due." I n  Eubanks v. Becton, 
158 N.  C., 230, the sale made under the power conferred by the mort- 
gagor was assailed on the ground that the mortgage, although containing 
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a provision t h a t  t h e  l and  might  be sold upon  fai lure  to p a y  ei ther  note, 
did not provide t h a t  upon  such fa i lu re  the  whole indebtedness should 
become due, a n d  therefore t h a t  n o  sale could be made  un t i l  the  m a t u r i t y  
of t h e  last  note. I n  the  opinion i t  is  s a i d :  "The  mortgage contains t h e  
express s t ipulat ion t h a t  t h e  l and  m a y  be  sold upon  fa i lu re  t o  p a y  either 
note, a n d  requires t h e  proceeds of sale to  be applied to  'the pr incipal  and  
interest which shall then  be  due  o n  t h e  said bonds.' T h e  language is 
clear a n d  t h e  intent ion of t h e  part ies  easily ascertained, a n d  we mus t  
give effect t o  it. I t  is  permissible t o  provide t h a t  t h e  whole debt shall 
become d u e  upon  fa i lu re  t o  p a y  a n y  par t ,  bu t  not essent a1 t o  t h e  exercise 
of the  power of sale. Gore v. Davis, 1 2 4  N. C., 234." T h e  Cour t  h a s  
maintained t h e  doctrine i n  the  l a te r  cases of Miller Y. Marriner, 187 
N. C., 449, a n d  Leak v. Armfield, ibid.,  625. T h e  judgment  is  

Affirmed. 

ARTHUR HOLEMAN v. PENSACOLA SHIPBUILDING COMPANY. 

(Filed 6 October, 1926.) 

1. Master a n d  S e r v a n t E m p l o y e r  a n d  Employee-Negligence-Pleadings 
-EvidenceNonsui t .  

Where contributory negligence and assumption of risk are  pleaded by 
the defendant in an employee's action to recover damages for an injury 
alleged to have been negligently inflicted, and the plaintiff's evidence, 
without contradiction, tends alone to sustain the defense, a motion for a 
judgment as  of nonsuit should be allowed, and not othlxwise. 

The application of the doctrine of assumption of risk arises by contract 
between the master and servant, and that of contributory negligence 
sounds in tort. 

3. Same--Proximate Cause. 
Where the application of principle of contributory negligence arises in 

the servant's action for damages against the master, direct and uncon- 
tradicted evidence of the plaintiff that  he was driving defendant's truck 
loaded with lumber, and that  some of the lumber fell upon the steering 
wheel after the accident occurred, will not avail the defendant on his 
motion to nonsuit, when there is evidence in plaintiff's behalf tending to 
show that the injury was proximately and previously caused by a defect 
in the steering machinery of the truck, which amounted to actionable 
negligence on the defendant's part.  

4. Master and  S e r v a n L E m p l o y e r  and E m p l o y ~ A s s u ~ n p t i o n  of Risk- 
Defective Implements-Automobiles-Trmcks. 

The driver of defendant's truck while hauling lumber in the course 
of his employment, does not assume the risk of a worn and defective 
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"radius rod," the condition of which proximately caused the injury for 
which damages in the action are sought. 

6. Same-Duty of Master-Added Danger. 
A servant does not assume the risks incident or usual to the employ- 

ment engaged in that were not so observable or obvious that a prudent 
man, under the circumstances, would not have continued with their use, 
or where the injury complained of was proximately caused by an added 
danger arising from the defendant's omission of the duty owed to him. 

APPEAL by defendant from Crammer, J., at April Term, 1926, of 
NORTHAMPTON. NO error. 

Civil action to recover damages for personal injuries. Plaintiff, an 
employee of defendant, was injured while driving a truck furnished him 
by defendant, to haul lumber as directed by his foreman. I t  is alleged 
that the truck was defective in that the radius rod was badly worn and 
bent, and that the road over which plaintiff was required to drive the 
truck was in bad condition; that while he was driving the truck, loaded 
with lumber, plaintiff lost control of it, because of the defective radius 
rod, and the bad condition of the road; that the truck ran off the road, 
turned over several times and threw plaintiff to the ground, thus causing 
serious personal injuries to plaintiff. 

Defendant denied the allegations of the complaint, with respect to the 
defective truck, and the condition of the road. I t  alleged in defense of 
plaintiff's recovery, his contributory negligence and the assumption of 
risk by him. Plaintiff alleges that when he was directed by his foreman 
to use the truck for hauling lumber, he discovered that the radius rod 
was badly worn and bent, and that for this reason it was d:~ugerous to 
use i t ;  that he notified his foreman of the defect in the truck, and that 
the foreman promised to have the truck repaired; that in obedience to 
the foreman's direction, and relying upon his promise to have the truck 
repaired, he began work, with the truck, on the morning of the second 
Saturday in May, 1925, and continued to haul lumber with it until about 
2 p.m. of the same day, when he was injured. 

From the judgment upon the verdict, finding that plaintiff was injured 
by the negligence of defendant, as alleged in the complaint, and that he 
did not contribute to his injury by his negligence, or assume the risk 
of injury, as alleged in the answer, and assessing his damage at $2,000, 
defendant appealed to the Supreme Court. 

Bzcrgwyn & Norfleet and Travis & Travis for plaintiff. 
George C. Green for defendant. 

CONNOR, J. Defendant's assignment of error, for that its motion for 
judgment of nonsuit was not allowed by the court, cannot be sustained. 
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The testimony of all the witnesses, with respect to the condition of the ' 
truck, and the cause of plaintiff's injury, offered as evidence upon the 
first issue, if accepted by the jury, was sufficient to sustain the affirma- 
tive of the issue. The failure of defendant, by the exercise of due care, 
to supply plaintiff with a truck reasonably safe and suitable for the 
work which he was directed to do by his foreman, was negligence; there 
was evidence from which the jury could find that this negligence was the 
proximate cause of the injury sustained by plaintiff. No serious con- 
tention to the contrary is made by the defendant. An employer who 
furnishes his employee an implement, tool or appliance, with which to 
do the work for which he is employed, is not an insurer; i t  is the duty 
of the employer, however, to exercise due care to furnish to his em- 
ployee a reasonably safe implement, tool or appliance. Breach of this 
duty is negligence; when it is the proximate cause of iin injury to the 
employee, the employer is liable in  damages, unless relieved of such lia- 
bility by the contributory negligence of the employee, or by his assump- 
tion of the risk of injury, except where by statute these defenses are 
not available to the employer. 

Defendant contends, however, that upon the testimony of  lai in tiff 
and of his witnesses, offered as evidence in his behalf, jt should be held 
that plaintiff, by his own negligent conduct, contributed to his injury, 
and that because of his knowledge of the defect, which was so obvious 
that he fully understood and appreciated the danger of driving the truck, 
he assumed the risk of an injury such as he sustained. I t  has been held 
by this Court that when contributory negligence appearci from plaintiff's 
evidence, a motion for nonsuit should be allowed. Nozuell v. Basnight, 
185 N. C., 142, and cases cited; this principle is applicable when de- 
fendant pleads assumption of risk by plaintiff as a defense. When from 
the facts established by plaintiff's evidence the defense of assumption of 
risk is sustained the motion for nonsuit should be allowed. The princi- 
ple, however, does not apply in either case, unless all the evidence offered 
by plaintiff, with all permissible inferences therefrom, ~~ustains  only the 
affirmative of the issues involving these defenses. 

The difference in principle between assumption of risk, which arises 
out of contract, and contributory negligence, which arises out of tort, as 
stated in Horton v. R. R., 175 N. C., 472, was approved in the opinion of 
Stacy, J., in Cobia v. R. R., 188 N. C., 487. 

Defendant alleges that plaintiff contributed to his own injury in  that 
he had so loaded the truck with lumber, that a piece thereof slipped over 
on the steering wheel of the truck, thereby depriving plaintiff of the 
power to steer the truck. The only evidence as to the conduct of plain- 
tiff in loading or driving the truck, immediately before he was injured, 
is his own testimony. H e  testified that the lumber on the truck was 
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loaded on both sides of the driver, and that it slipped after the truck 
went down into the gully, and fell on him after he was thrown from the 
truck to the ground.  At the time he was driving very slowly, "just creep- 
ing along, for nobody could go fast on that road." The ditch or gully 
ran across the road; plaintiff lost control of the truck because the radius 
rod was bent. 

Defendant cannot complain that this evidence was submitted to the 
jury upon the issue as ti contributory negligence; clearly it cannot be 
held that all the evidence established the affirmative of the issue. 

Defendant alleges "that if plaintiff was injured as alleged in the com- 
plaint, which is expressly denied, such injury was the result of one of the 
ordinary risks of his employment, which the plaintiff voluntarily as- 
sumed." 

I f  defendant had exercised due care to furnish plaintiff a truck, which 
was reasonably safe, and plaintiff had been injured by an accident, such 
as the jury might have found sometimes occurs with trucks and automo- 
biles, which have no apparent defect, this defense, if established by the 
evidence, might have availed defendant; but i t  cannot be held that the 
risk of injury, while driving a truck, with a radius rod which is badly 
worn and bent, is one of the ordinary risks voluntarily assumed by an 
employee who is directed by his employer to haul lumber with a truck. 

Defendant further alleges "that if the plaintiff was injured as alleged 
in the complaint, which is expressly denied, the plaintiff knew and fully 
appreciated the risk incident to driving a truck with a bent radius rod 
over a rough road, and defendant pleads the plaintiff's voluntary assump- 
tion of risk in bar of his right to recover in this action." 

Plaintiff testified that he discovered, when directed by his foreman to 
haul lumber with the truck, that the truck was in bad condition, due to 
the fact that the radius rod was badly worn and bent, and that he knew 
it was dangerous to drive the truck over the road loaded with lumber. 
H e  testified further, however, that before beginning work, he informed 
the foreman of the defect in the truck, and that the foreman directed 
him to use it, promising to have the truck repaired. Relying upon this 
promise of the foreman, and in obedience to his instructions, plaintiff 
began work, and within a few hours thereafter was injured. 

The evidence was properly submitted to the jury. Conceding that the 
danger from the use of the defective truck was obvious, i t  was for the 
jury to determine whether it was so obvious that a prudent man, under 
the circumstances, would have declined to use the truck. Plaintiff 
assumed all the ordinary risks of his employment, as the driver of a 
truck, loaded with lumber; he did not, however, assume those risks which 
were caused, or added to by defendant's negligence in furnishing him a 
defective truck, unless these risks were so obvious and threatening that 
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a man of ordinary prudence mould not have continued ,it work with the 
truck, because the chances of in jury  were greater than  those of safety. 
Deligny v. Furniture Co., 170 N.  C., 189, and cases cited. 

Notwithstanding the jury should find from the evidence that  the 
danger from using the defective truck was obvious, and that  plaintiff 
knew that  the chances of in jury  were greater than of safety, if they 
should further find, as plaintiff testified, that  the foreman promised to 
have the truck repaired, and instructed plaintiff to use it, i n  its then 
condition, and that  plaintiff relied upon this promise, plaintiff's recovery 
for injuries caused by defendant's negligence would not be barred. 
H o r t o n  v. R. R., 169 N. C., 108. T h e  evidence was properly submitted 
to the jury, in accordance with the decisions of this C o ~ r t .  

A witness for plaintiff testified that  the foreman oE defendant told 
him after the accident tha t  he  had told the company before the accident 
that  the  truck was in  bad condition, and that  he had expected some one 
to get hurt. Defendant's motion that  this statement should be stricken 
out was denied, and defendant excepted. This statement was incompe- 
tent, and the motion should have been allowed. Y o u n c ~  v. Lumber Co., 
155 N.  C., 241. The  error, however, was not prejudicial, i n  view of the 
testimony of plaintiff that  before he began to work, he informed the 
foreman of the condition of the truck;  the widence was, a t  most, merely 
cumulative. I f  the testimony of plaintiff was believed by the jury, the  
defendant knew of the condition of the truck before the injury, for the 
knowledge of the foreman was imputed to it. 

We have examined other assignments of error discussed in defend- 
ant's brief. They cannot be sustained as prejudicial to defendant. The  
judgment should be affirmed. There is 

N o  error. 

S A T H A N  A. PllASSENGILL v. J. H. ABELI, 

(Filed 6 October, 1926.) 

1. Wills-Devises-Heirs- Issue - Estates - Remaindrrs - Contingrnt 
Limitations. 

IT'here a testator devises certnin of his lands to his son "and his heirs," 
the devise will be construed to convey to the son the fee-simple title, but 
where immediately followed in the same item by the worcls "and if no 
heirs at his death to return to his nearest relations," n different intent 
is evidenced, and the words "heirs" in the latter clause will be inter- 
preted as children, and upon the happening of the contiqgency his nearest 
relations will take under the application of the doctrine of springing or 
shifting uses. 
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2. Sam-Statutes. 
Where a devise of lands is limited over should the first taker die with- 

out heirs, evidencing that the intent of the testator made the contingency 
to depend upon his dying without issue, C. S., 1739, has no application. 

3. S a m e D e e d s  and Conveyances-Uses and Trusts. 
A devise of land to the testator's son and his heirs, and if no heirs 

with limitation over: Held, the son takes a fee simple subject to be 
defeated should he die without leaving issue, in which event the limitation 
would take effect under the doctrine of springing or shifting uses, and 
he could not convey a fee-simple absolute title. 

APPEAL by defendant from Sinclair, J. From JOHNSTON. Reversed. 

Leon G. Stevens for plaintiff. 
H.  8. Rose for defendant. 

ADAMS, J. This case was heard and determined upon an agreed state- 
ment of facts. Junius A. Massengill died in 1918 leaving a last will 
and testament, the fourth item of which is in these words: "I give and 
bequeath to my son, Nathan A. Massengill and his heirs, and if no heirs 
at his death to return to his nearest relations the following tract or parcel 
of land, lying south of the road, between the land given to my son, 
Robbie T. Massengill, and my daughter Lena Massengill." As to the 
location or identity of the land there is no controversy. Nathan A. Mas- 
sengi11 was unmarried when the will was probated, but he has married 
since that time and now has a living child. I n  February, 1926, he con- 
tracted to sell and conyey the devised land to the defendant at the agreed 
price of three thousand dollars and afterwards tendered a conveyance 
therefor duly executed by himself and his wife, with full covenants and 
warranties; but the defendant refused to accept the deed for the alleged 
reason that the plaintiff could not convey an indefeasible title in fee. 
Whether the plaintiff, with the joinder of his wife, can convey a title in 
fee sirnple is the question for decision. 

I t  will be observed that in this item of the will the word "heirs" twice 
appears, and this fact proposes the initial inquiry whether in each 
instance the word is to be given the same meaning. I t  is an approved 
rule of construction that if a particular significance be attached by the 
testator to a word or phrase in one part of his will the same meaning 
will be presumed to be intended by him in the subsequent use of the same 
word or phrase; but the presumption does not obtain where a contrary 
intent appears. Taylor v. Taylor, 174 Pu'. C., 537.  Here such contrary 
intent does appear. That the devise to Nathan A. Massengill and his 
heirs conveys the fee is not open to debate; for obviously the word "heirs" 
is first used in its strict technical sense; but is this the sense in which i t  



2 42 I N  T H E  SUPREME COURT. [I92 

is used in the phrase, "If no heirs at  his death?" We think not. A limi- 
tation to the heirs of a living person, if no contrary in,;ention appear in 
the deed or will, will be construed to be to the childre11 of such person. 
C. S., 1739. But this is not a limitation to the heirs of a living person 
but a limitation over if there be no heirs at the death of the first taker, 
and the word "heirs" in this phrase, as we shall hereafter point out, 
means "issue"-the devise to be construed as if it read, "I give and be- 
queath to my son Nathan A. Massengill and his heirs and if no issue 
at his death"; that is, if he have no "issue" living at his death. 

I f  the son acquired a fee, when is the ulterior limitation to become 
effective? Let it be noted that the testator did not annex to the devise a 
condition restraining alienation (Latimer v. Waddell, 119 N. C., 370), 
or limit a fee upon a fee with power of disposition in the first taker; but 
he l i ~ i t e d  a fee upon a fee by "cutting down the first in order to make 
room for the second." Carroll v. l l e r ~ i n g ,  180 N. C., 369. The princi- 
ple is familiar. A devise to A. and his heirs, to be vcid if A. have no 
child living at his death, leaves in the derisor some interest which he 
may give to a third person, and in the disposition of such interest under. 
the doctrine of springing and shifting uses a fee may he limited after a 
fee (Willis v. Trust Co., 183 N. C., 267; McDanie2 v. MeDaniel, 58 
N. C., 351)) and the ulterior limitation will become effective upon the 
death of the first taker. 

I n  Patterson v. McCormick, 177 N. C., 448, in reference to the com- 
mon-law principle that a limitation contingent upon death was held to 
be void for remoteness, it is said that if the deed or will designated an 
intermediate period the courts held that "dying without issue was refer- 
able to this intermediate period"; also that the act of 1827 (C. s., 1737) 
charigd thp principle making the limitation roid for remoteness, and 
abrogated the rule of construction which applied it to an intermediate 
period. I n  that case the decisions were reviewed and the effect of the 
statute was fully and clearly explained. I n  the section just cited it is 
provided that every contingent limitation in a deed or will made to 
depend upon the dying of any person without "heirs" . . . or "with- 
out issue" shall be held and interpreted a limitation to take effect when 
such person dies not having such "heir" . . . or "issue." The point, 
as we have intimated, was considered and decided in Casroll v. Herring, 
supra. There the testator devised two tracts of land to his son in these 
words: "To  aid James A. Carroll in fek, but if he die without heirs pos- 
sessing these lands, or either tract, with remainder to the heirs of J. W. 
Carroll." I n  construing the devise the Court said: "The first and most 
simple way (of making unobscure English) is by the slightest punctua- 
tion, when it will read: 'I devise to my son James A. Carroll, the said 
tract of land in fee, but if he die, without heirs, possessing said land, or 
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either of the tracts, remainder to the heirs of J. W. Carroll.' Another 
way:  (I devise to my  son James  A. Carroll the said tract of land in  fee, 
but if he die possessed of them, or either of them, and without heirs, 
then over to my son J. W. Carroll.' O r  still another, which would ex- 
press the limitation over i n  this way, after devising the tracts of land in 
fee to James  A. Carroll :  'But if he die without heirs and possessed of 
(or, in other words, owner of)  said tracts of land, then over to m y  son 
J. R. Carroll.' This  clause was framed, as we find i t  i n  the will, for  
the evident purpose of relieving his son, James A. Carroll, from any re- 
straint of alienation, and leaving him free to convey the land during his 
life, so as to render i t  of more ra lue  to him" . . . ('This is  per- 
fectly clear upon the face of the will alone, but the very expression 
'possessing these tracts of land, or either of them,' is  plainly indicative 
of this purpose. It meant, if he sold and conveyed, not only both of 
them, but either of them, as to both, or as to the one sold, the title 
should be good in the purchaser, but as to the other, that  is, the one not 
conveyed, it should go, a t  James' death without issue, to J. W. Carroll. 
Sothing,  it seems to us, could be more fully and clearly indicated than 
t h i ~  intention of the testator by the language of his will." 

So it is in the present case; if h 'athan Massengill should die leav- 
ing no issue at his death the limitation over would take effect. It neces- 
sarily follows that  the taker of the first fee by the execution of a deed 
of bargain and sale with warranty cannot bar those who upon the hap- 
pening of the contingency may acquire title under the ulterior devise. 
The  plaintiff therefore cannot convey to the defendant an indefeasible 
title to the land. The judgment is 

Reversed. 

ORIE V. MOSELEY, MARIE MOSELEY GILLIAM AND HUSBAND, L. S. GIL- 
LIAM, J. WOOTEN MOSELET, LATX.4 MOSELET FAULKR'ER A N D  

H r s n a s ~ ,  W1LT.IAhl FAUI,I<SER, H-ITTIE MOSELEY PERSOK A S D  

HUSBAND, DR. J. B. PERSOS. AXD L. 0. JIOSELEY A N D  WIFE, SAL- 
LIE P. MOSELEY, v. EUSICE LEE JIOSELEY, ADMINISTRATRIX OF THE 

E ~ T A T E  OF DR. H. P. hIOSELE:Y, DECEASED, A Y D  EUNICE LEE JIOSE- 
LET, INDIVIDUALLY, AXD FASNIE I). JIOSELET. 

(Filed 6 October, 1926.) 

Descent and Distribution - Mortgages - Purchase Price - Personalty- 
Statutes. 

Where a person dies intestate leaving an estate of lands upon which 
there were mortgages to secure the purchase price, and also personal 
property, the personalty should first be sold to satisfy the debts of the 
decedent hefore encroaching upou the real property descendible to the 
heirs, under the provisions of our statute, C. S., 74. 



I N  T H E  S U P R E M E  COURT. 

APPEAL by defendants from Devin, J., a t  May Term, 1926, of PITT. 
Affirmed. 

Material facts will be stated in  the opinion. 

Dawson & Jones for plaintifls. 
J .  H .  Paylor, F. E.  Wallace, J .  0. Carr for defendant?. 

CLARKSON, J. On 20 August, 1925, Dr .  H. P. Moseley died without 
leaving any last will or testament. H e  had no children, but left sur- 
viving h im a t  the t ime of his death a widow and the abo7-e named plain- 
tiffs and defendants heirs a t  law and next of kin. 

Eunice Lee Moseley, widow, duly qualified and is acting as admin- 
istratrix of the estate. A t  the time of his death, Dr .  Moseley was seized 
in  fee and was in  possession of seven tracts of land. A11 of the lands 
owned by Dr .  Moseley at the time of his death were purchased by him, 
with the exception of one tract which he inherited from his father, 
W. 0. Moseley. 

At  the t ime of Dr.  Moseley's death there were and are now outstanding 
notcs, secured by mortgages and deeds in  trust, on his real estate exe- 
cuted by him, aggregating $19,952.74, of which sum $9,962.74 is  for  
purchase price of land. 

I n  addition to these obligations, secured by real estale, the deceased 
owed various amounts approximating $24,000.00 unsecmed. The per- 
sonal assets of the estate, collected and uncollected are estimated to be 
of the value of $57,350.00. The  heirs of the deceased, his brothers and 
sisters, contend that  the personal property in  the hands of the adminis- 
tratr ix should go to the discharge of the indebtedness 3f the deceased 
iilcludirig the indebtedness for purchase price of land, thereby relieving 
the land of these encumbrances so that  the heirs will take it free and 
discharged of all encumbrances; and the widow contend3 that  the heirs 
only inherited under the statute of descent, the interesi which the de- 
ceased had in said property which was an  equity of redemption only. 

The  court adjudged as follows: "It is  now, therefore, ordered, ad- 
judged and decreed that  the personal estate of said deceased is liable 
for all his debts, whether such debts be secured in any ma1 ner, or whether 
they be unsecured, arid that  the administratrix of said estate shall so 
apply such personal estate before any realty owned by said deceased a t  
the time of his death be sold under mortgage or otherwise." 

The only assignment of error is directed against this adjudication. 
Defeildants contend; under the rule of descent, sedion 1654 Con- 

solidated Statutes, the property described therein is  that  which passes 
to the heirs, as follows: " R h e ~ i  any person dies seized of any inherit- 
ance, or of ally right thcreto, or entitled to any interest therein, not 
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having devised the same, i t  shall descend under the following rules." 
That is the following interest of the deceased passes: ( a )  Any inherit- 
ance; or (b) any right; or (c) any interest therein. 

That in construing the statute with reference to the administration 
of estates, and the statute of descents, 1654 Consolidated Statutes, i t  is 
necessary to consider not only what the administrator is entitled to resort 
to for the payment of indebtedness, but also what actually passes to 
the heirs under the statute; and defendants insist that under section 1654 
of the rules of descent, it is only the interest which the deceased may 
hare had in real estate which passes to his heirs. Defendants in  their 
contentions are not unmindful of the prior decisions of this Court. 

C. S., 74, is as follows: "Sale of realty ordered, if personalty insuffi- 
cient for debts. When the personal estate of a decedent is insufficient 
to pay all his debts, including the charges of administration, the executor, 
administrator or collector may, at  any time after the grant of letters, 
apply to the Superior Court of the county where the land or some part 
thereof is situated, by petition, to sell the real property for the payment 
of the debts of such decedent." 

The language of C. S., 74, supa ,  is clear and unmistakable--when the 
personalty is insufficient to pay the debts to sell the real property for the 
payment of the debts. 

Pearson, J., in Hinton v. Whitehurst, 68 N.  C., 318, said: "The per- 
sonal estate is the primary fund for the payment of debts. . . . By 
the statutes of this State, the land of deceased debtors is made liable 
for all the debts as a secondary fund, in case the debt cannot be made 
out of the personal estate.'' Graham v. Little, 40 N. C., 407; Shaw v: 
McBride, 56 N .  C., 173; Knight v. Knight, 59 N .  C., 134; Creecy v. 
Yea.rce, 69 N.  C., 68; Murchison v. Williams, 71 N.  C., 135; Uni- 
versity v. Borden, 132 N.  C., 489; Mordecai's Law Lectures, Vol. 2, 
p. 1324-5. 

I n  Humphrey v. Stephens, 191 N.  C., 104, it is held: "When a debt 
is secured by a mortgage, the debt is the principal and the mortgage only 
the incident, security for the debt. An assignment of the debt passes 
all the rights of the creditor in the mortgage. Hyman v. Devereux, 63 
N. C., 629; Smith v. Godwin, 145 N .  C., 242; Stevens v. Turlington, 
186 Tc'. C., 194; Trust Co. v. White, 189 N .  C., 283." 

Dr. Moseley owed the debts, and we can see no distinction in the debts 
being for borrowed or purchase money. The principle herein reiterated 
has been long the settled law of this State. 

The judgment below is 
Affirmed. 
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STATE O F  NORTH CAROLINA ON THE RELATIOXSHIP OF NORTH CAROLINA 
CORPORATION C O M ~ S S I O N  v. HARNETT COUNTY TRTJST COMPANY, 
A CORPORATIOX. 

(Filed 6 October, 1926.) 

Under our Code system, a pleading will ]lot be overthi.own by demurrer 
if liberally construed in favor of the pleader a caustL of action is therein 
stated, lion-eyer inartificially it may have been drawn, or redundantly 
stated. 

By demurring to the sufficiency of a complaint to state a cause of action. 
the defendant admits every allegation of a material fact properly pleaded. 

3. Same--Banks and bnking4orporations-Officers-4ismement. 
In an action by the receiver of a bank to enforce iiidividual liability 

against the directors and ofiicers thereof for its negligent mismanagement, 
allegations in effect that defendant and others were active in its control 
and ol~eration as officers and directors in the invalid transactions con- 
stitutiug the mismanagemrilt, etc., is a sufficient charge of having com- 
mitted the unlawful act to overthrow his demurrer. 

4. Banks and Banki-orporations 1 Officers - Directors - Trusts- 
Negligence-Damages. 

Ijirectors and general managers of a bank :Ire held to the responsibility 
of trustees in regard to their official duties, and are liable to its receiver 
for loss of the corporation assets caused and brought about by their 
neglect or failure to perform their duties in this respec:. 

CIVIL ACTION before Sinclai~, J., a t  February Term, 1926, of HARNETT. 
T h e  Harnet t  County Trust  Company was a banking corporation and 

was closed by order of the Corporation Commission on 26 April, 1923. 
Marshall T. Spears and C. S. Hicks were appointed permanent re- 
ceivers, and under and by virtue of an  order made by Judge Daniels a t  
tho Yovember Term, 1923, of the Harnet t  Superior Court, said receivers 
were directed to institute a civil action against the direvtors and officers 
of the bank to enforce an  alleged liability of said officcrs and directors 
for negligent managen~ent of the bank. Thereafter, in pursuance of 
said order, the receivers and A. R. Suggs, a depositor arid stockholder 
of the bank, brought a suit against the defendant, J. R. Baggett, and 
othcr officers and directors of the bank, and filed a vomplaint. The  
defendant, J. R. Bnggett, demurred to the complaint for that  "said 
complaint or pleading does not scJt forth facts sufficient to constitute a 
cause of action against said J. R. Baggett i n  that  said pleading does 
not a t  any time allege tha t  said J. R. Baggett was an  officer of said 
Harnett  County Trus t  Company u i t h  authority in any way to affect the 
action of said trust conlpany in any way ur to represent same in  any 
of the transactions complained of." 
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The demurrer was sustained and from the judgment sustaining said 
demurrer there was an  appeal. 

Seawell Le. McPherson and Hoyle  Le. Hoyle for appellant.  

BROQDEN, J. Does the complaint state a cause of action against the 
defendant ? 

I t  is an  accepted rule of law and one established by the overwhelming 
weight of authority that  "it is the purpose of The Code system of plead- 
ing, which prevails with us, to hare  actions tried upon their merits, and 
to that  end pleadings are construed liberally, every intendment is adopted 
in behalf of the pleader, and a complaint cannot be orerthromn by a 
demrurrer unless it be wholly insufficient. I f  i n  any portion of it, or 
to any extent, it  presents facts sufficient to constitute a cause of action, 
or if facts sufficient for that  purpose can be fair ly gathered from it,  t h ~  
pleading will stand, however inartificially i t  may hare  been drawn or 
however uncertain, defective, or redundant may be its statements, for, 
contrary to the common-law rule, every reasonable intendment and pre- 
sumption must be mhde in favor of the pleader. I t  must be fatally 
defective before it will be rejected as insufficient." H o k e  v. Glenn, 167 
X. C., 594; Brewer v. W y n n e ,  154 X. C., 472. 

I t  is  also universally held in this jurisdiction that  a defendant by 
demurring admits as true every material fact alleged in the complaint 
properly pleaded. T r u s t  Co. v .  Wi l son ,  182 S. C., 166. 

I t  was alleged in the complaint that  the defendant mas the solicitor 
of the bank a t  the time i t  was closed by the Corporation Commission. 
There is no allegation as to what authority he had as solicitor or what 
duties were imposed by said relationship, but there is further allegation 
as follo~vs: "That the said B. P. Gentry, 0. L. Johnson, W. L. Sutton, 
R. L. Steele, J. M. Shaw, B. A. Parker,  J. 0. Sutton and J. R. Baggett, 
were a t  said date and at the times hereinafter set out the active officers, 
loan and finance committee of said trust company, controlling and 
operating said bank and dominating the affairs thereof." 

I t  was further alleged, among other things that  "said officers having 
from time to time used the funds and property of the said Harnett  
County Trust  Company in  negligently and wrongfully making financial 
transactions with other banks and individuals under such circumstances 
as amounted to bad fai th and misfeasance and malfeasance of their duty 
which they owed to the Harnett  County Trust  Company, its creditors, 
depositors and stockholders," 

I t  is further alleged that "the aforesaid B. P. Gentry, W. L. Sutton, 
J. M. Shaw, 0. L. Johnson, H. L. Steele, J .  R. Raggett, J. 0. Sutton 
and B. A. Parker,  while acting as officers and directors, and the loan 
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and finance committee of the Harnet t  County Trust  Company, par- 
ticipated in  and had knowledge of the aformaid wrongful, unlawful and 
negligent conduct of the business affairs of the aforesaid Harnet t  County 
Trust  Co." 

The demurrer therefore admits: 
1. Tha t  the defendant was one of the active officers controlling and 

operating said bank and dominating the affairs thereof. 
2. Tha t  said officers participated in making financial transactions 

with other banks and individuals under circumstances amounting to 
bad faith. 

3. Tha t  the defendants were acting as officers and directors i n  the 
invalid transactions complained of. 

Directors and managing officers of a corporation are deemed by the 
law to be trustees, or quasi trustees, in respect to the performance of 
their official duties incident to corporate management and are  therefore 
liable for either wilful or negligent failure to perform their official 
duties. Therefore, if there is a loss of t h r  corporation's assets, caused 
and brought about by the negligent failure of its officers to perform 
their duties, the corporation, or its receiver, in case O F  insolvency, can 
maintain ,an action therefor. JIcIver v.  Hardware Co., 144 N.  C., 478; 
1Trhit70clc v. Alexander, 160 N. C., 465; Besseliew v.  Brown,, 177 N .  C., 
65. However, the officers of a corporation are not, as a rule, responsible 
for mere errors of judgment, nor for slight omissions from which the 
loss complained of could not have reasonably resulted. Fisher v. Fisher, 
170 N.  C., 378; Patton, v. Farmer, 87 N .  C., 337. 

Upon the whole record, we are of the opinion that  the demurrer should 
have been overruled. 

Reversed. 

IN RE WILL OF TWOMAS S .  MANX. 

(Filed 6 October, 1926.) 

Wills-Evidenc~Transactions and Communications-Ibeceased Persons 
-Statutes-Beneficiaries-Executors and Administrators. 

The rule that one interested i n  a will as a beneficiary and executor 
may not testify to any tran?action or communication with the deceased 
beneficial to his own interest, unless in rebuttal, under the inhibition of 
C. S.,  1795, does not apply to his testifying to the identity of certain papers 
as being those which he had previously seen in the testator's presence; 
nor to the fact that it was the same "will," when only fcr the purpose and 
effect of the identification of the sheets in question. 

APPEAL by caveators from Dunn, J., at Janua ry  Term, 1926, of 
CARTERET. 
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Issue of devisavit vel non, raised by a caveat to the will of Thomas 
S. Mann. Alleged want of proper kxecution, mental incapacity and 
undue influence are the grounds upon which the  caveat is based. 

The verdict establishes: (1) That the paper-writing propounded was 
duly executed and published in  manner and form as prescribed by statute 
for the execution and publication of wills; (2)  that Thomas S. Nann  
had sufficient mental capacity to make and execute the same as his last 
will and testament; ( 3 )  that the devise made therein to W. H. Bell, and , * ,  

his appointment as executor, were not procured by undue influence; 
and (4) that the paper-writing propounded, and every part thereof, is 
the last wiIl and testament of Thomas S. Mann, deceased. 

From a judgment on the verdict sustaining the will and ordering i t  
to probate, the caveators appeal, assigning errors. 

E. H.  Gorharn, W .  C .  Gorham and Ward & Ward for caveators. 
C.  R. TT7heatly and Luther Hamilton for propounders. 

STACY, C. J. A careful perusal of the record leaves us with the im- 
pression that the matter has been heard and determined substantially 
in accord with the principles of law applicable, and that  the validity 
of the trial should be upheld. 911 questions in dispute have been settled 
by the rerdict, and no action or ruling on the part  of the trial court 
has been discovered by us which we apprehend should be held for re- 
versible error. 

The only question presented by the appeal, rick heretofore settled by 
a number of decisions, is the one raised by the following objections to the 
testimony of W. H. Bell, beneficiary and executor under the d l ,  and 
one of the propounders : 

"Q. Mr.  Bell, examine that  paper-writing, please, and state whether 
or not you have seen i t  before. (Objection; overruled; exception.) 

"A. Yes, sir, I have seen it before. I am the Bell mentioned in that 
paper-writing as executor and I drew the paper-writing, (referring to 
the three sheets in controversy). 

"Q. Mr. Bell, those three sheets you have there, were they the same 
sheets attached then as they are now, at  the time of the execution? 
(Objection ; overruled ; exception.) 

"A. Yes, sir. 
"Q. Were they attached then? (Objection.) 
"Q. By  the court : I s  the will now as when he wrote i t ?  (Objection ; 

overruled; exception.) 
"A. Yes, sir." 
I t  is urged that this testimony should have been excluded as violative 

of the rule against admitting evidence of personal transactions or com- 
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munications between the iiiterestcd party and the deccased, but we do 
not think the cvidcnce ill qi~estion falls within the itillibition of the 
statutc. 

True,  it  has bcelr lieltl tliat, in a procecciing of this kind, both llro- 
1)ounders and careators are "parties" within the n~ealiing and spirit of 
('. S., 1795, ~ ~ h i c l i  disqualifiei :t party or pcrion intere3ted in the event 
from testifying as a nitness in his  o ~ r n  behalf agairst  the esecutor, 
:ulmilristrator or survivor of a deccascd pwson, coilcel-nirig a persorial 
t r a ~ ~ s a c t i o n  or con~~nunic :~t ion  between t l l ~  witness and the deceased, 
escept wlierc the ewcutor, administrator or survivor, is examined in his 
o u n  bellalf, or tlie tc.stirnony of the clvce:tse(l person is piren in  evideiice 
coi~cernirlg the sarire transaction or cominurricatioii. JIL  T O  C ' l~ i sma~z ,  
173 S. C., 420;  I n  rp Efui~riaotl, 183 S. C., 457; 1'cpp.r 2 ' .  Broughtorz, 
S O  S. C'., 251. 'I'lie c~c lu r ion  of such testimony rests not rilerely upon 
tlir gronnd "tliat tlio dcad rrian cxniiot have a fa l r  qliovlng, but upon 
the hroatlcr mid niore practical grountl that  the other party to the action 
has 110 chance by the oath of the relcvant witncss to reply to the oath 
of the party to tlie action." ilfcC'at~less v .  R c ~ i ~ o l d s ,  74 N. C., 301. 
M ~ I I  quite often understand and ilrterprct personal transactions and com- 
municationr differently, at best; hence, the Legislaturt, i n  its ~visdom, 
has provitlecl that it11 P.L pnrte rersion of such matters may not be re- 
w ivc~ l  in cvitlc~licc except as above stated and as further provided by the 
statute. l l ' h i i ~  c. E[>ans ,  188 N .  C., 2 1 2 ;  Sltcrrill u. It'ilhelrn, 152 N. C., 
673; I i ~ a .  Co. T .  Jones, 191 S. C'., 176. The reason for the prorision 
way stated by R o d m a n ,  J . ,  in Tl'h~troides I ! .  G w e n ,  6-1 X. C., 307, as 
f o l l o w :  "So intc~restcd party sliall swear to a tramaction n i t h  the 
d ~ ~ c ~ ~ a s e d ,  to charge his cstate, because the decmsed cannot swear in  reply. 
If, lio\vcrc~r, tlie r t y rewi t a t i r e  of the dccrascd will !,wear to qucli a 
transaction, to heliefit tlie estate, fa i r  play requires the rule to be alto- 
gctlicr dispensed vith." 

Hwc ,  tlie tmtimony of Mr. H. Bell, tliougli a party and interested in  
the evcnt, ii; lrot inco~apetcnt, because it does not coi cern a p e r s o d  
trausaction or conimunication between himself and the deceased. The  
eTit1enc.e tlcals only wit11 indcl)crulent fact,, and inattcrs of which the 
wlt i ic~s was able to spcak of his o n n  Irno~\letlge and obs~rra t ion ,  without 
rog:1rtI to x1r:tt n as done or wid  by the d e c ~ ~ n ~ e d .  .ToI~nson 2). C'a~nrror~ ,  
136 N. C., 243. 

111 L n ~ t c  1 % .  Hoyc.rs, 113 K. C., 171 ,  i t  was lwld tliat the intcrcsted 
n i t i~ess  niight wy  she s a x  a r~len~oralidum hook in the hands of the de- 
cclascd, at the time and place i11 question, but not tllat the deceased 
ht~litlctl 1ic.r the book. Alntl in Ppoplea 1 , .  Jftra I (  e l l ,  64 S. C., 013, it  was 
hrltl cornpt rn t  for an d v e r s e  party to the action to prove the hand- 
ur i t ing  of the tleceawl if lic lmcv ~ t ,  but not to testify that  he  saw 
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the deceased sign the paper-writing. I n  that  case, the written receipt 
was executed to  the witness, and hence the actual signing was a trans- 
action between the witness and the deceased. T o  same effect is Bright  
c. Narcom,  121 S. C., 86. Bu t  here the witness only testified to what 
he saw; that  the paper-writing was the same then as now, and that  i t  
consisted of three sheets of paper, attached together. H e  did not testify 
to any  personal trallsaction between liimself and the deceased. Carroll 
v. Smith ,  163 K. C., 204; XcCall  v. IT'ilson, 101 X. C., 598; Ballard v. 
Ballard, 75  K. C., 191. The  witness did not say the will was executed 
by the deceased. I t  is true, he  was asked if the will is now "as when he  
wrote it," and if the three sheets were attached "at the time of the 
execution" as they are now? But  these expressions were used to desig- 
nate the time in  question, and the witness so understood them. The  
answers relate only to what he  saw and not what was done by the de- 
ceased. The  objections to the evidence were properly overruled. I n  re 
Harrison, supra. 

The validity of the tr ial  rnust be upheld. 
No error. 

CHARLES E'. DUSS v. VICTORIA JOSES. 

(Filed 6 October, 1920.) 

Deeds and Conveyances--Tax Deeds-IMortgages-Statutes. 
In order to the validity of a tax deed as against one who 11aq vince 

acquired title to the lands by foreclosure sale undrr the IJoner in a inort- 
gage, existing a t  the time, the notice required by C. S.. SO2S must have 
been given the mortgagee, the land must be sufficiently deqcribed in the 
t n s  c'ollector's certificate. and in the plniiitiff's affidavit. and the statutory 
notice properly shown to hare been given the defendant. 

CIVIL ACTION before Bond,  J., at  J u n e  Term, 1926, of LESOIR. 
Plaintiff brought suit against the defendant for possession of a lot of 

land in  the city of Kinston, claiming to be the owner of the land by 
virtue of a tax deed made by W. B. Coleman, city tax clerk and tax 
collector for the city of Xinston. The  defendant resisted the claim of the 
plaintiff on the ground that  the tax deed TI-as not executed in compliance 
with the statute. On 16 June,  1914, F. I. Jones and wife executed a 
mortgage on the land in dispute to J. G. Banton, cashier, Holloway, 
Murphy S: Co., bankers of the county of Lenoir. The  land was sold for 
taxes by the city of Kinston on 6 June,  1922, and purchased by J. G. 
Banton, cashier of said bank. Thereafter, on 22 January,  1923, Banton 
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transferred the note and mortgage to the defendant, Victoria Jones. 
Thereafter, on 28 February, 1923, Banton sold the tax certificate to the 
plaintiff. 

The affidavit of the plaintiff described the land as "land of Fred I. 
Jones, deceased." The certificate from Coleman, tax collector, described 
the land as follows : "One lot of land listed by F. I. Jones." The transfer 
of the mortgage from Banton, mortgagee, to the defendant was as 
follows: "For value received, this mortgage and note transferred to 
Victoria Jones. J. G. Banton, cashier, Peoples Bank, 1/22/23." 

At the conclusion of all the evidence the trial judge dismissed the 
action and the plaintiff appealed. 

Charles F. Dunn, in  propria persona. 
Shnw, Jones & Jones for defendant. 

PER CURIAJZ. The plaintiff in his brief says: "When the rich young 
r u k r  wcnt to Christ and asked what he should do to inherit eternal life, 
the Great Teacher told him how he could do so, and the young ruler told 
Christ that he had done all of the things enumerated, and asked the 
Master, 'What lacketh I now?' and the Great Teacher told him what 
he should do in addition to what he had done. I most respectfully con- 
tend that I have done what is laid down in the statutes in cases of this 
kind, a i d  I most respectfully ask this Court, 'What lacketh I now?' " 

I n  the first place, the plaintiff "lacks" an accurate reference to the 
rich young ruler as will appear from an examination of the record. 
Mark, 10 :17-23 ; Luke, 18 38-23. The Biblical record ~liscloses that the 
rich young ruler lacked only one thing; while, on the other hand, the 
title of plaintiff lacks several essentials to a valid tax title. 

1st. There is no notice to the mortgagee Banton or Holloway, Murphy 
& Co. as required by statute. The assignment of the mortgage, not pur- 
porting to act upon the land, does not pass the estate of the mortgagee 
in the land. C. S., 8038; Williams v. Teachey, 85 N .  C., 402; Weil v. 
Dal-is, 168 N. C., 298; Banks v. Sauls, 183 N .  C., 165; Trust Co. v. 
W h i t e ,  189 N. C., 281; Collins v. Dunn, 191 N.  C., 429; Price v. Slagle, 
189 N. C., 757. 

2nd. The certificate of the city tax collector contained no sufficient 
description of the land as required by statute. Collins v. Dunn, 191 
N.  C., 429. 

3rd. The affidavit of the plaintiff does not s~fficier~tly describe the 
land as required by law, the only description of the land in the affidavit 
being "land of Fred I. Jones." Collins v. Dunn, 191 N. C., 429; Price 
v. Slagle, 189 N .  C., 757. 
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4th. T h e r e  i s  no evidence of proper  s tatutory notice to  t h e  defendant, 
Victor ia  Jones. T h e  receipt of a registered package alone, a n d  without  
evidence t h a t  t h e  package contained t h e  alleged notice, is  insufficient. 
Collins v. Dunn, 1 9 1  N .  C., 429. 

T h e  Biblical record i n  Luke, 1 8  38-23, states t h a t  when the  r ich young 
ruler  heard  t h e  words of the  Master  "he was very sorrowful ;  f o r  h e  was  
very rich.". I n  t h e  case under  consideration, if t h e  plaintiff is  sorrowful, 
by  reason of th i s  decision, i t  is  because he  h a s  fai led to  observe and  
strictly comply wi th  the  s tatutes  determining t h e  val idi ty  of t a x  titles. 

Affirmed. 

STATE v. R. A. STRICKLAND. 

(Filed 6 October, 1926.) 

1. Instructions-Criminal Law-Eviden-Directing Verdict. 
Where from all the evidence both for the State and the defendant on 

a trial for a criminal offense, only the inference of guilt can be legally 
inferred, an instruction to the jury is proper to find the defendant guilty 
should they so find the facts to be beyond a reasonable doubt. 

2. Same-AssaultStatutes-Intent to Kill. 
Where the indictment charges an assault with a deadly weapon with 

intent to kill, etc. (C.  S., 4213, 4214, 4215), and all the evidence both for 
the State and for the defendant tends to show that the defendant himself 
brought on the fight by aggression, and that  the prosecuting witness had 
been injured by being struck by some hard metallic substance in the de- 
fendant's hand, which he did not see, causing his nose to be broken and 
other serious injuries: Held, an instruction directing a verdict of guilty 
of a t  least simple assault is not erroneous. 

3. Instructions--Appeal and Error-Criminal Action-Assau1t"Serious 
Injury"-Prejudice. 

Where the defendant has been convicted of an assault inflicting serious 
injury, an instruction defining "serious injury" if prejudicial, will not be 
held as  reversible error if from all the evidence it  unmistakably appears 
that a serious injury had been inflicted on the prosecuting witness by the 
defendant. 

APPEAL f r o m  Cranmer, J., a n d  a jury, a t  J u n e  Term,  1926, of 
HALIFAX. N o  error .  

Mater ia l  facts  stated i n  t h e  opinion. 

Attorney-General Brummit t  and Assistant Attorney-Qeneml Nash for 
the State. 

George C.  Green and Travis & Travis for defendant. 
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CLARKSON, J .  The bill of indictment contains two counts: (1) "Did 
unlawfully, wilfully, feloniously and nlaliciously assault, beat and wound 
one II. N. Rowland with a deadly weapon, to wit, metallic knucks, by 
naylaying, and otherwise in a secret 1nannt.r with intent, him the said 
H. 31. Rowland, then and there feloniously, wilfully and of his malice 
aforetliought to kill and murder to the great damage of the said H. M. 
Rowlarld." C. S., 4213. 

(3) "Unladully,  uilfully and feloniously with a certain deadly 
\\-capon, to ni t ,  metallic knucks, in and upon one H. M. Rowland did 
~nalie an assault, with an intent him, the said H. M. Rowland, then and 
there feloniouslv, wilfully and of his malice aforetho~ght to kill and 
murder and upon bin1 the said H. M. Rowland, did inflic~t serious injury 
not rcsulting ill death, to wit, breaking his nose, woundmg his temple," 
etc. C. S., 4214. 

C. S., 4315, is as follows: "In all cases of an assault, with or without 
intclnt to kill or injure, the person convicted shall be punished by fine or 
iniprisonment, or both, at  the discretion of the court: Provided,  that 
wlicre no deadly weapon has been used and no serious damage done, the 
punishment in assaults, assaults and batteries, and affrays shall not 
exceed a fine of fifty dollars or imprisonment for thirty days; but this 
proviso shall not apply to cases of assault with intent to kill or with 
intent to commit rape, or to cases of assault or assault and battery by 
any man or boy over eighteen years old on any female pwson." 

The verdict of the jury "who say for their verdict, that the defendant 
is guilty of an assault without a deadly weapon, inflicting serious in- 
jurg." 

The court below charged the jury as follows: "Now, under the bill as 
drawn, gentlemcn of the jury, I instruct you that you may render one of 
five verdicts. You may convict him on the first count which I have read 
to SOU,  or you niay convict hirn on the second count, which I have read 
to you. You may convict him of assault with a deadly weapon, or you 
may convict hiin of assault with s~r ious  damage, or you may convict 
him of siiiiplc assault. And 1 instruct  you tha t ,  in n o  event,  can you 
atq~rzf  f h c  defendant for the reason t h a t ,  i f  you believe t h e  tes t imony 
heard b!/ !jozc i n  the case, including t h e  t es t imony  of t h e  defendant  him 
s e l f ,  it I S   you^ du t y  t o  convict h i m  at  l ~ a s t  of s imple assaull." 

7'0 tlie lattcr part of the charge the defendant exceptzd and assigned 
error. 

I n  that immediate connection, the court below instwcted the jury 
that the burden was upon the State to satisfy them beyond a reasonable 
doubt as to the four charges in the bill. As to the fifth the instruction 
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amounts in practical effect to telling the jury that  if they believed the 
testimony of the defendant himself he was a t  least guilty of simple 
assault. 

C. S., 4640, is as follows: "Upon the tr ial  of any indictment the pris- 
oner may be convicted of the crime charged therein or of a less degree 
of the sanie crime, or of an  attempt to commit the crime so charged, or 
of an  attempt to commit a less degree of the same crime." 

I n  S. 2'. X u r p h r e y ,  186 S. C., at  p. 115, it is said:  "In S. v.  Ri ley ,  
113 S. C., 648, Clark,  J . ,  observed: 'The eridence for the State being 
uncontradicted, the court told the jury, if they believed the evidence, to 
return a verdict of guilty. This  was correct, upon the evidence set out, 
and if the jury had returned a verdict, there would be no ground for 
exception'; and in S. v. H i l l ,  141 K. C., 769, H o k e ,  J., concluded that  
where, i n  ally aspect of the testimony, the defendant's guilt is manifest, 
the judge may tell the jury, 'if they believe the evidence,' or 'if they 
find the facts to be as testified,' 'they will return a verdict,' etc. S.  v. 
Woolard,  119 K. C., 779; S. v. TFinchester, 113 N. C., 641. Our conclu- 
sion is  not a t  variance with the decision in 37. v. Singleton,  183 N. C., 
738, or 8. v. Estes .  185 S. C., 752, for in each of these cases i t  was held 
that  the evidence, if true, did not necessarily establish the guilt of the 
defendant, and that  under a proper charge the matters in controversy 
should hare  been submitted to the jury. We have directed attention to 
the fact that  the testimony in the case a t  bar is uncontradicted; but 
even in  instances of this character i t  would be more satisfactory if the 
court's instruction to the jury followed the usual formula on the ques- 
tion of 'reasonable doubt.' " 5'. v. X o o r e ,  ante, 209. 

"The principle does not apply where the evidence, if true, is sucepti- 
ble of more than one deduction." S.  v. Moore, supra;  S .  v. f lorner ,  
188 N. C., 472; 37, v. H a r d y ,  189 h'. C., 799. 

I s  the evidence, if true, susceptible of more than one deduction? We 
think not. The  testimony of the defendant on this aspect, is as follows: 
"I told Rowland this and he  said, 'That's a damn lie.' And I said, 'Mr. 
Rowland, if that's the way you feel about i t  I think you ought to be 
whipped.' And he  said he was a professional boxer, and if I wanted to 
fight, 'Here's at it.' Bnd he put himself in a boxing attitude, and the 
fight began. H e  struck a t  me first, and I warded the blow off. I can't 
say who stopped fighting first. W e  both stopped, and I walked back and 
got i n  the car and Mr. Rowland walked behind me u p  to the car, and I 
drore off and left him standing there. . . . I told him if he felt that  
way about it he ought to be whipped, and he said, 'If you want to fight, 
here's a t  you.' I hit Mr. Rowland because he called m e  a d a m n  lie; he 
hit me first, or struck a t  me first, and I knocked his lick off. . . . 
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No, my wife did not call to me and say, 'Come on back to this car and 
stop beating up this man,' when Rowland and myself were fighting." 

I n  S. v. 1VilZiams, 186 N. C., 631, it is said: "In Humphries v. 
Edwards, 164 N. C., 158, Walker, J . ,  says: 'We extract the following 
principle from S. v. Daniel, 136 N. C., 571: "The principle is well estab- 
lished that not only is a person who offers or attempts by violence to 
injure the person of another guilty of an assault, but no me, by the show 
of violence, has the right to put another in fear and thereby force him to 
leave a place where he has the right to be. S. v. Hampton, 63 N. C., 13;  
S . v .  Church,63N.C. ,15;  57.21. Rawles ,65N.  C., 334; S. v. Shipman, 
81 K. C., 513; S. v. Martin, 85 N. C., 508; 39 Am. Rep., 711; 8. v. 
Jefreys, 117 N. C., 743." ' " 

The defendant hunted Rowland and when he found him approached 
him in a threatening way-when what is quoted above occurred. Cer- 
tainly this was an entire willingness to fight on the part of the defend- 
ant and the fight ensued, there being no element of self-defense in this 
testimony. Under the evidence here, the right of self-defense did not 
exist, if the defendant did not start the fight, he willingly and wrong- 
fully entered into it and so testified. S. v. Perry, 50 N. C., 9 ;  S. v. 
Lancaster, 169 N. C., 284; S. v. Crisp, 170 N. C., 785; S. v. Baldwin, 
184 N. C., 789. This assignment of error cannot be sustsined. 

The next assignment of error is to the following part of the charge of 
the court below: "Now, as to the question of serious damage, gentlemen 
of the jury, must be such physical injury as gives rise to great bodily 
pain, and also damage to the peace, good order, decency and propriety of 
society. I further instruct you, gentlemen, that if an asvault is of such 
nature as to damage greatly the person of the party assaulted, or if it is 
calculated to outrage, stir up and disturb the quiet and good order of a 
community, or shock the moral sense of good citizens, it is serious dam- 
age." To sustain the latter part of the charge, Mr. Nash refers to S. v. 
Huntley, 91 N. C., at p. 621; S. v. Shelly, 98 N. C., 673, which seem to 
bear out the State's contention. 

The prosecuting witness, H. M. Rowland, testified in part, in sub- 
stance : That he had been for two years superintendent of the Scotland 
Neck Graded Schools; that about a quarter to nine, on the night of 
30 April, he was about the middle of the block on the north side of the 
street in the business section of Scotland Neck. The defendant came up 
in his car and stopped and asked if he could speak to him, and he an- 
swered that he certainly could. Defendant got out of his car and came 
to him on the sidewalk and started talking about an incident that hap- 
pened in the school in regard to his child having been whipped. The 
witness told defendant that he had not whipped his child; that while he 
was talking about the whipping of the child, totally off his guard, a 
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heavy, solid object struck him across the temple; that he was hit four or 
five licks in several places about the head; that it broke his nose and 
injured his eye, so he was unable to do any reading since, and the place 
on his head had been painful from that day until this. The object de- 
fendant had on his hand struck through three thicknesses of clothing- 
heavy winter underwear, shirt and coat, and cut and left his arm 
bruised, a mass of welts and in several places the blood had been cut out. 
Defendant continued until he winded himself. Witness had blood in  his 
eyes until he could not see. Blood from his head and face had gotten 
into his eyes and blinded him. H e  could hear defendant breathing 
heavily as he got into his car. His  physical condition has been highly 
nervous, extremely weak and pains in his head ever since. There is a 
stoppage in the nose which interferes with respiration and his sleep is 
irregular-unable to sleep and has headaches, nervous and eyes give 
trouble. The wound on his head bled very freely. H e  was hit with 
something heavy and metallic which defendant had on his hand. The 
witness did not see the child whipped, but understood that he was the one 
that was whipped. "Defendant told me that he understood that I had 
treated the child very unkindly and had handled him roughly, and I 
said, 'Some one has been lying to you.' I did not see the deadly weapon, 
but felt it very deadly." 

Dr. Smith testified: "I made an examination of the injuries of Mr. 
Rowland on 30 April, around 9 :00 or 9 :30 o'clock p. m., at  his home. 
He had a number of bruises and cut places on his head and face. H e  
had cut place on top of his head, also on his forehead and his left cheek, 
and a gash on his temple. His  arm was bruised in  several places. His  
eye was swollen and bloodshot, his nose was  broken. I n  my opinion the 
injuries upon the face and head and arm of Mr. Rowland could not 
have been inflicted by fist alone, nor with a ring with setting like that, 
but were made with some hard metal object." 

There is no dispute on the record that the prosecuting witness' nose 
was broken-this was serious damage or injury. 

The fight was admittedly willing by defendant on his part-the prose- 
cutor's nose was broken by him. On the entire undisputed evidence, if 
believed by the jury, they were clearly correct in the verdict rendered: 
"Defendant is guilty of an assault without a deadly weapon inflicting 
serious injury." The jury, from the evidence, could have found defend- 
ant guilty of a higher crime, but on the undisputed evidence, surely not 
of a less crime. The charge of the court, if error, cannot, on the record, 
be held harmful or prejudicial. 

For the reasons given, there is 
No error. 
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(Filetl 6 Octol~er. IW;.) 

1. Municipal C'olyorations - Street I~nprovenlents - As~rsslnents --Tax- 
ation. 

CITII, ac T I O ~  b ~ f o r r  C r a t l m ~ r ,  J., a t  April Term, 1926, of HERTFORD. 
The railroad conipnny, o n n d  a parcrl of l i~ntl  in thp t o ~ v ~ i  

of ,ll~oskit,, wntxining about one and o n ? - l ~ l f  awes, n n l  lying bet \~een 
J l a in  Street niid First Street in said tow11, which v a s  used by i t  as a 
freight and passciiger depot. T ~ I P  toxn  of .ihoskie p a r d  a street from 
h l a i ~ i  Strect to First  Street across the property clairued by the railroad. 
Thc railroad prolwrty (lid not extend the whole distunccl betwcen Main 
ant1 First  b t r ~ ~ t s ,  hut was n block of lalid bct~recn thesc two strcetq. The  
t o ~ 1 1  claimed a public strect running from 11Iaili Strcet to First  Strclet 
across the property of the railroad. After p:iving the property tli? t o ~ m  
Iwictl an assessment against the railroad as a11 abutting owner. The  
railroatl resisted thc coiifirmc~tion of the assessment on ihe grourid that  
it r n s  not al; abutting onner for the renqon that  a largc: portion of the 
paving was entirely upon its own property. However the town pro- 
cwdcd to confirni tlie assessment. I t  is conceded that  tlie amount of the 
assessment is correct arid that  the assessment was propc3rly computed. 
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Acting under C. S., 2714, the railroad appealed from the con- 
firmation of the assessment and duly filed a statement of facts upon 
which is based its appeal. Among other things, i t  is alleged in the 
statemel~t of facts that "the said Railroad Street, so-called, for the paving 
of IT hich said Atlantic Coast Line Railroad Company is assessed, as 
above specified, does not at any point abut the property of the said 
railroad company, but is for a considerable distance, to wit, 480 feet on 
the southerly side of said alleged street and 430 feet on the northerly 
side thereof, entirely on the land and property of Atlantic Coast Line 
Railroad Company, which said company owns in fee simple. . . . 
That the tomn has never acquired the right to use said strip of land it 
calls Railroad Street as a street or public highway, either by condemna- 
tion, prescription or other lawful manner, etc. . . . That the said 
tomn did not have any lawful right to use appellant's land as a street 
or public higliway." 

There was anotlier allegation that the railroad had protested before 
the work was done. 

'C'pon appeal to the Superior Court at the conclusion of evidence, the 
trial judge, "being of the opinion that the title to the property paved 
cannot be litigated in this proceeding, and that respondent railroad 
company is therefore liable for assessment made by the town owners, 
a l low motion of the town to dismiss the exceptions and appeal." 

From this judgment plaintiff railroad appealed to the Supreme Court. 

F. R. Spruill and 1'. E. Phelps for plaintiff. 
Thomas W. Davis, general solicitor of  counsel. 
Ehringhaus d Hall, 11'. 1%'. Rogers and L. C. Williams, for defendant. 

BROGDES, J. This appeal involves the validity'of an assessment against 
the property of the plaintiff railroad by the defendant town. The plaintiff 
asserts that the assessment is illegal because it is the owner of the larger 
portion of the property between Xain and First streets, and the town 
has not acquired title thereto. The town contends that the question of 
ownership cannot be determined in an appeal from the confirmation of 
the assessment under C. S., 2714, but that the plaintiff must resort to 
an  independent action for the ~ a l u e  of the property so taken. 

Two propositions of law are involved in this case: 
1. Is the assessment valid? 
2. Can the validity of the assessment be challenged in an appeal 

from the confirmation thereof, as provided by C. S., 27142 
An assessment "as disting~~ished from other kinds of taxation, are 

those special and local impositions upon the property in the immediate 
vicinity of municipal improvements which are necessary to pay for the 
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improvement, and are laid with reference to the special benefit which 
the property is supposed to have derived therefrom." (Black's Law 
Dictionary) ; Raleigh v. Peace, 110 N.  C., 32. 

I t  is a creature of the statute and its validity mus8t flow from the 
statute which authorizes it. Raleigh v. Peace, 110 N. C., 32; Greens- 
boro v. McAdoo, 112 N.  C., 361; Morganton v. Avery, 179 N.  C., 551. 

So that, in order to determine the validity of an assessment, i t  is 
necessary to examine the statute under which it is laid. The underlying 
theory upon which a valid assessment is based is that a local improve- 
ment has been made by a municipality, and that the property of all 
abutting owners derives a benefit therefrom, for which they should be 
compelled to pay. The assessment in this case is laid for the improve- 
ment of an alleged street called Railroad Street. Our statute, C. s., 
2703, defines a street improvement as follows: "Street improvement 
includes the grading, regrading, paving, repaving, macadamizing and re- 
macadamizing of public streets and alleys, etc." 

The petition, which is the jurisdictional foundation of the improve- 
ment, under the statute, must be signed "by a majorii;y in number of 
the owners who must represent at  least a majority of all the lineal feet 
or frontage of the lands . . . abutting upon the street or streets, 
or part of a street or streets proposed to be improved." The next stage 
of the proceeding is the resolution by the governing authority of a 
municipality "which shall designate by general description the report to 
be made and the street or streets or part or parts thereof' where the work 
is to be effected. etc." 

Therefore, under our statute, one of the essential requisites of a valid 
assessment is the existence of a public street or alley. 

I t  is admitted that all of the requisites of a valid assessment appear 
except the one requiring the existence or establishment of a public street. 
The defendant contends that the property improved was a public street, 
and the plaintiff contends to the contrary. This was a fact to be estab- 
lished by evidence. An assessment, under the express language of our 
statute, implies the existence of a public street. I f  no public street 
existed, then no assessment can be legally laid upon abutting owners. 

The second question involves the consideration of whether or not the 
disputed fact as to the existence of a public street can be tried on appeal 
from the confirmation of the assessment in accordance with C. S.. 2714. 

I n  determining this question the defendant town relies upon the cases 
of Hunerberg v. Village of Hyde Park, 22 N.  E., p. 486; Holmes v. 
Village of Hyde Park, 13 N .  E., 540; and Village of Hyde Park v. 
Borden, 94 Ill., 26. The principle of law involved in these cases is thus 
stated in the Hunerberg case: "That which we have already said is a 
sufficient justification of the ruling of the county court in excluding the 
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evidence offered for the purpose of showing that appellant was the owner 
of the legal title to the east 33 feet of the lot covered by the street to 
be improved. But, besides this, there is no provision made in  the statute 
to try titles to land in these proceedings to assess benefits upon property 
to pay for public improvements, nor is the county court vested with 
jurisdiction to try and determine the question of title to real estate. 
If, as is claimed by appellant, he is the owner in fee of the 33 feet of 
land, and is in the possession of the same, then such private property 
of his cannot be taken for public use without he first receives just com- 
pensation therefor, etc." 

The reasoning in these cases does not apply to the case now under 
consideration for the following yeasons : 

1. I n  the Hunerberg case there was no contention that a street did not 
exist, but that plaintiff was the owner of a strip of land on the western 
boundary of the street of 33 feet; or, in other words, the plaintiff owned 
an encroachment upon the street sought to be improved. 

2. An assessment is a creature of statute, and the Illinois statute is 
fundamentally different from the North Carolina statute. 

I t  appears from the case of L e m n  v. Ci ty  of Lake View, 23 N. E., p. 
346, relied upon by the defendant, that the Illinois statute provided that 
when an ordinance was passed for making any local improvement and it 
appeared that private property was necessary for making the improve- 
mknt, that a petition should be filed in some court of record of the county 
in which the property was situated, praying that steps be taken to 
ascertain the just compensation to be made for the private property 
so taken or damaged in making the improvement. Revised Statutes, Ill., 
Hurd., ch. 24, see. 13. 

The case of Davis v. City of Silverton, 82 Pac., 16,  and Hockfield v. 
Portland, 142 Pac., 824, are both relied upon by the defendant. I n  the 
Davis case it was admitted that the plaintiff's land abutted on First 
Street; and also in the Hockfield case i t  was alleged and seems to have 
been admitted that East Oak Street, which was the street in controversy, 
was a public street of the city. 

under our statutes upon the subject an aggrieved party is given the 
right of appeal to the Superior Court, and the case is to be tried upon 
the statement of facts provided for in the statute. 

I n  the case of Brown v. Hillsboro, 185 N.  C., 376, i t  was held: "If 
the plaintiff desires to attack an assessment when levied against his 
property, the statute gives him remedy. C. S., 2714.'' And to the same 
effect is Leak v. Wadesboro, 186 N.  C., 689, holding that "other sections 
provide for ascertaining the amount of and levying assessments, with the 
right of appeal to the Superior Court in case of dissatisfaction by any 
person against whom an assessment is made under section 2714." 
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I n  Ounter 11. Sanford, 186 N .  C., 452, it is held that  "the statutes 
afford plaintiffs adequate means for litigating matters i n  controversy 
before the board of aldermen, and, if desired, by appeal from their 
decision to the Superior Court." Anderson v.  dlbevzadp, 182 N. C., 
434; Tarboro 1). Forbes, 185 N. C., 59;  Long v. Rockingh~rn~.  187 N .  C., 
199;  I ~ o ~ f o n ,  21. XocksvilZe, 189 N. C., 144. 

I n  the Anderson case, supra, i t  was held tha t  "in the absence of any 
showing to the contrary, assessments are  presumed ral id,  and he who 
attacks their ral idi ty has the burden of establishing by competent evi- 
dence the contrary." 

The  conclusion of the whole matter, therefore, is whether or not this 
assessment was valid. I f  Railroad Street is  a public str2et of the town 
of Ahoskie, then the town had the right to make a v,xlid assessment - 

against abutting owners. I f  i t  is not a public street, then no assessment 
under our statute could be properly made. This  is a question of fact to 
be deterinined and established by competent widence, and, certainly, the 
validity of the assessment under our statutes can be challenged in the 
assessment proceedings. Hence, the judgment clismissmg the appeal 
and exceptions of the plaintiff was erroneous. 

Reversed. 

BRANCH BASKING AND TRUST COMPANY, RECEIVER 01' BAILEY BANX- 
IXG COMPAS~, V. THOMAS H. BOYKIN, A. H. ROYKLN ET AI.. 

(Filed 6 October, 1926.) 

1. Bills and Sotes-Principal and Surety-Parol Evidence-Equities- 
Innocent Purchaser f o r  Value. 

As between the original payee and those whose name> appear to have 
been signed as makers of a negotiable instrument, it may be shown by 
par01 evidence that one or morc of those who signed as makers signed in 
fact as surety for the other or others, but not as against FLn endorser, who 
acquired the instrument for value and holds imlocentl) without notice 
of such relationship 

2. Sam-MortgagesLiens-Equity-Subrogation-Pa Evidence. 
One whose name appears as one of the makers upon a negotiable note 

secured bg a first mortgage lien, may show by parol evidence as against 
a subsequently registered mortgage, that he had signed as surety, and 
was entitled to subrogation to the rights of the mortgugee holding the 
first lien on the land subject to the two encumbrances. 

3. Same-PaynlentAssignment to the Use af Surety4:ancellation. 
In order for one signiiig a negotiable instrument securt,d by a first lien 

or mortgage to pay off the indebtedness arid retain his lien as against 
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those holding a lien under a subsequent mortgage, he mnst 1i:lre the 
instrument endorsed to another for his use, and by cauceli~ig tl!e mort- 
gage security of record he loses his right, and only the relationship of ail 
unsecured creditor exists. 

4. Same--Judgments. 
Where the payee of a note secured by a first mortgage note 011 the 

maker's land has reduced it to judgment in  his suit to foreclose, nud there 
appears thereon apparently as a comaker one who clninis to hare signed 
olily as surety and who has paid off the mortgage indebtedness, the mort- 
gage indebtedness merges into the judgment, and for the alleged burets 
who has discharged the indebtedness to be entitled to the equity of subro- 
gatioli to the mortgagee's right, he must further show that the jutlgmellt 
had been transferred to another to his own use, alid a ~~aynient  thereof 
by him destroys this right. 

CIVIL ACTIOS before ('u1cert, J., at April Term, 1926, of N a s ~ .  
On 24 October, 1919, I. F. Finch conreyed to A. H. Boykin lots 2 

and 3 of the Finch land. A. H. Boykin paid for this land $1,396.00 
in cash and executed and delirered to Finch notes for the balance of the 
purchase money in the surn of $5,884.00, which said notes were secured 
by a first mortgage upon said lots. On 19 December. 1919, A. H. Boykin 
and Thomas H. Boykin, his brother, executed to the Bailey Banking 
Company their promissory note for $14,090.00, and in order to secure 
same executed and delirered a mortgage upon said lots 2 and 3, together 
with other property. 

Thcrcafter, on 2 January ,  1920, A. H. Boykin sold to H. G. Sanders 
lot KO.  3 of said Finch land, Sanders paying $686.00 cash and executing 
and delivering to A. H. Boykin notes for the balance of the purchase 
price in the sun1 of $2,328.00, said notes being payable to I. F. Finch. 
Thereafter, I. F. Finch canceled his mortgage on lots 2 and 3, which 
was a first lien thereon, and accepted in satisfaction thereof the said 
notes of Sanders for $2,328.00 and a second mortgage or deed of trust 
on said lot Xo. 2 of the Finch land. This deed of trust from -1. H. 
Boykin to C. H. Glover, trustee, secured notes aggregating $3,260.40, 
being the balance due Finch on the purchase price of lot KO. 2. I t  
appears from the record that  neither H. G. Sanders nor I. F. F i l c h  
n-as aware of the existence and registration of the mortgage to Bailey 
Ranking Co., securing the said note for $14,090.00. Thereafter the 
Bailey Banking Co. became insolrent and the plaintiffs, Branch Bank- 
ing & Trust  Co., was appointed receiver thereof. The receiver instituted 
an  action to recorer judgment against A. H. Boykin and Thomas H. 
Boykin on the $14,090.00 note and to foreclose all mortgages and col- 
laterals securing this note. S. G. Mewborn \{-as appointed commissioner 
to make the sale and advertised all the property, including lots 2 and 3 
of the Finch land. Thereupon Sanders and Finch instituted an action 
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against A. H. Boykin and the receiver of the Bailey B a k i n g  GO., re- 
straining the sale of lots 2 and 3 of the Finch land. At this stage of the 
proceeding a consent order was entered, consolidating both actions, and a 
consent judgment entered in accordance with which Mewborn, the com- 
missioner, was authorized to sell lots 2 and 3 of the Finch land and hold 
the proceeds pending the determination of the rights of the parties to the 
proceeds. There was an unpaid balance due upon the judgment against 
A. H. Boykin and Thomas H. Boykin on the $14,090.00 note in excess 
of the amount received from the sale of lots 2 and 3 of 1,he Finch land. 
Thomas H.  Boykin paid the receiver, Branch Banking & Trust Co., the 
total amount due on the note of $14,090.00, and the reccaiver thereupon 
delivered to Thomas H. Boykin the note and mortgage securing the same, 
and Thomas H. Boykin had this mortgage securing said note for $14,- 
090.00 canceled on the record. This cancellation of said mortgage was 
subsequent to the rendition of the foreclosure judgment before mentioned 
against A. H. Boykin and Thomas H. Boykin for $14,090.00. 

So that, the relationship of the parties to this transaction at  the time 
the said mortgage was canceled, is substantially as follows: 1. The said 
mortgage securing note for $14,090.00 executed to Bailey Banking Co. 
by A. H. Boykin and Thomas H. Boykin constituted a first lien upon 
lots 2 and 3 of the Finch land together with other property. 2. At the 
time of the cancellation of said deed of trust and the payment of said 
note, this mortgage indebtedness had been reduced to judgment. 3. 
H. G. Sanders had a deed for lot No. 3 of the Finch land subject to 
said deed of trust. 4. I. F. Finch held a seclond mortgage on lot No. 2 
to secure an indebtedness of $3,260.00. 

Lot No. 3, at  the commissioner's sale, sold for $670.00, and lot No. 2 
sold for $2,000.00. Thomas H. Boykin claims that he was surety for 
A. H. Boykin, his brother, and that, by the application of the equitable 
principle of subrogation, he is entitled to said $2,670.00, proceeds of the 
sale of said lots 2 and 3. Sanders claims $670.00, proct.eds of the sale 
of lot No. 3, by virtue of the fact that A. H. Boykin gave him a war- 
ranty deed for said land. Finch claims the $2,000.00, prc~ceeds of sale of 
lot No. 2 by reason of the fact that he had a deed of trust upon said lot. 
Sanders and Finch deny that Thomas H. Boykin was surety on the 
$14,090.00 note and contend that, even though he was surety, the can- 
cellation of the mortgage securing same by Thomas H. Boykin destroyed 
the security and left him in a position of general creditor only. The 
mortgage, executed 1 December, 1919, by A. H. Boykin and Thomas H. 
Boykin to the Bailey Banking Co. to secure the note of $14,090.00 was 
in the usual form and contained this recital: "That whereas, said par- 
ties of the first part are justly indebted to the parties of the second part 
in the sum of $14,090.00, etc." At the trial Thomas H.  Boykin offered 
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evidence tending to show that he was surety on said note for $14,090.00. 
This evidence was excluded by the court and judgment rendered that the 
commissioner, after paying certain costs, should disburse the proceeds 
of the sale of lots 2 and 3 of the Finch land as follows: "The proceeds 
of lot No. 3, he will pay to H. G. Sanders or H. D. Cooley, his attorney 
of record, and the proceeds of lot No. 2 he will pay to I. F. Finch, or to 
I. T.  Valentine, his attorney of record." The judgment further states 
that "the court being of the opinion that the defendant, Thomas Boykin, 
cannot show by parol evidence as against H. G. Sanders and I. F. Finch 
that he was surety for A. H. Boykin upon the note to the Bailey Bank- 
ing Co. as set out in the pleadings; there were no issues to be submitted 
to the jury arising from the pleadings, etc." 

From the foregoing judgment defendant, Thomas H. Boykin, ap- 
pealed. 

Cooley & Bone, I .  T .  Valentine for plaintiff. 
Connor B Hill for defendant. 

BBOGDEX, J. TWO propositions of law are presented by the record, 
as follows : 

1. Can Thomas H. Boykin show by parol evidence that he signed the 
$14,090.00 note to Bailey Banking Co. as surety for his brother, 9. H. 
Boykin ? 

2. Does Thomas H. Boykin lose his right of subrogation by reason of 
cancellation of the mortgage securing the $14,090.00 note? 

I n  determining the merits of the first proposition the general rule is 
that in the hands of an original payee an endorsement may be shown 
to be upon certain conditions; but a bona fide holder for value before 
maturity and without notice is not affected by any equities existing 
between the original parties. Sykes a. Everett, 167 N.  C., 600. 

"It is well settled that the agreement upon which the endorser of 
another's obligation signed, and the liability which he intended to as- 
sume, may (at  least between the original parties, or those parties and 
holders with notice) be shown by parol evidence, and he will be held 
only according to such agreement and intention." Sotetherland v. Fre- 
mont, 107 N. C., 570. 

I n  Williams v. Lewis, 158 N.  C., 571, it was held that "as between 
signers of a negotiable instrument it may be shown who is principal 
and who is surety provided the rights of the payee are not injuriously 
affected." And, further, in Smith  v. Carr, 128 N.  C., 150, it is said: 
"However, their relationships, whether principal or surety, when ques- 
tioned, become a matter of fact to be established by evidence, either 
written or oral, and found by the jury." Forbes v. Sheppard, 98 N.  C., 
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TKLST Co. 2.'. ROYKIX. 
- 

111;  Foster v. Da~$is ,  173 N. C., 541; K e m d y  v.  Trust C'o., 180 N. C., 
225; Gillam v. Walker, 189 S. C., 189. 

I t  r i l l  be observed that  neither Finch nor Sanders was a party t o  
the $14,090.00 note paid by Thomas 11. Boykin and had no relatiorlship 
whaterer thereto. Sanders held a deed for one of the lots executed 
subsequently to the executioli of the $14,090.00 note and the registration 
of the mortgage securing it. F i ~ l c l ~  held a second deetl of trust up011 
lot No. 2, which n a s  subject to the rights of the partics in and to the 
$14,090.00 note and tlie mortgage securing it. 

So that, the rights and equities of both Sanders and Finch vere  sub- 
ject to the rights of Thornas 11. Xojkin  for the reasotl that  both the 
deetl of Sandcrs and the deed. of trust of Finch were esecutcd subse- 
quently to the note and mortgage of $14,090.00 to Bailey Banking Co. 
Therefore, it  is permissible, under the law, for Thomas H. Boykin t o  
sliow by parol evidence that  he was surety on the $14,090.00 note. I f  
it should be found by the jury that  he war surety on said note, then. 
n o t l h g  else appearing hc ~ r o u l d  be entitled to tlw equity of subrogation, 
having discliarged the note out of his  own funds. 

Finch and Sanders contend that, even if it be established that Thomas 
H. Boykin was a surety, his right of subrogation is  destroyed by reason 
of the fact tha t  he procured the caucrllation of the mortgage securing 
the $11,090.00 notr. The principle of law applicable to this contention 
is thus stated by buntice IIolie i n  Davie v. Sprinkle, 180 N .  C., 582: 
"As to collateral paper held by the creditor, the surety, on payment of 
the principal debt, is ordinarily entitled to the full equitable doctrine 
of subrogation, but if he pays tlie principal debt on which he is himself 
bound, uhetlier by judgment bond or other, without t h?  a s s ig~~mcnt  as  
suggested, the original obligation is  extinguished and he beconics the 
sirnple contract creditor of the principal." Hal~ner  0. Douglass, 57 
N. C., 265;  Liles ?;. Rogem. 113 PI'. C., 200; Il'riyp v .  V c ~ r r i s ,  154 N. C., 
296; Li~!cmnan v. Cahoon, 1.56 K. C., 187. 

Cpon this principle of law, Thomas 11. Boykin, having failcd to hare  
the mortgage assigiletl for his benefit, would lose his right of subrogation 
so f a r  as tlle mortgage is concerned, but it appears from the record that  
the Bailry Banking Co. had reduced its not12 of $14,090 00 to judgnl~il t  
in n proc~eding to foreclose the mortgage securing saroe. T h e n  this 
j~ldgmnst 17 as rendered t h ~  i~o t r ,  as c~ idence  of inclebtcdness, was es- 
tiilguishcd bg the 11igE1er c~vidcl~m of recortl. Gibson 1 % .  Fmifh ,  63 N. C., 
103. I n  other uorcls, the jutlgmcnt mcrged the debt upon which it \\as 
rendcred. The  rule is thus rsprcssed in 1T.aptcr v. Ccchranc, 35 Ill., 
1>2 ,  quoted with approval by Ruffin, J. .  ill GI-uitf c. B~rvylc,!jn,  88 S. C., 
99:  " l t  is said that  by judgment, t h ~  contract upon which i t  is based 
beconles entirely merged-loses all its vitality-and cea>,es to be obliga- 
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tory upon the  parties. I t s  force and effect are wholly expended, and all 
remaining liability is transferred to the judgment, which then becomes 
the eridence, and the only eridence that  can be used in  a court, of the 
existence of the original debt." 

Applying this rule of law to the case under consideration, we hold 
that  the cancellation of the mortgage, after the debt had become merged 
in  a judgment, did not of itself destroy the right of subrogation. I t  
does not appear from the record whether the judgment has been can- 
celed or whether i t  has been assigned for the benefit of Thomas H. 
Boykin. Neither does the date or form of the judgment appear. 

We therefore express no opinion as to the rights of the parties under 
the judgment. An expression of opinion as to this matter in the present 
state of the  record mould tend to confuse rather than  to clarify. 

Reversed. 

FRASIi X. LEWIS v. RICHARD A. 1,ETT'IS 

(Filed 6 October, 1926.) 

1. Limitations of Actions-Evidence-Adverse Possession-Wills. 
Where the father has put his two sons in possession of his lands, allot- 

ting to each a definite portion, evidence in behalf of one that the land 
was a gift from their father, and that he had held his portion so allotted 
adversely for twenty years, is competent upon the question of his title as 
against a contrary disposition of the lands by will of the deceased father. 

2. Appeal and Error-Instructions-Presumptions. 
\Yliere the charge of the court is not set forth in the record on appeal, 

it will be presumed to hare been correctly given. 

CIVIL ACTIOE before Sun??, J., and a jury, a t  Spring Term, 1926, of 
PAMLICO. 

El i jah  Lewis, father of the plaintiff and the defendant, owned about 
fifty acres of land. Plaintiff alleges tha t  i n  1882 the said El i jah  Lewis 
divided said land among his children, including the plaintiff and the 
defendant, and put the plaintiff i n  possession of the land in  controversy, 
and the plaintiff, under said oral partition of land, has been in full  pos- 
session and control of said land since 1882, and holds the same and has 
held the same since said date adrersely. The  defendant a t  the same 
time was put in possession of another parcel of said land. Eli jah Lewis, 
father of the plaintiff and the defendant, left a last will and testament, 
making a different division of said land from the oral partition referred 
to, but this will was not probated until after a controversy arose between 
the parties, to wit, on 20 Sovember, 1922. The defendant denied the 
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possession and ownership of the plaintiff. The question was submitted 
to a jury, and the jury found in favor of the plaintiff. 

From judgment on the verdict the defendant appealed. 

F. C. Brinson, Ward & Ward for plaintiff 
2. V .  Rawls for defendant. 

PER CURIAM. The defendant objected to parol testimony of possession 
of the land in controversy by the plaintiff on the ground that it contra- 
dicted the will. I t  will be observed, however, that there was evidence 
tending to show that the parties were put in possession of their respective 
interests in said land by Elijah Lewis, the father, in 1882, and that the 
plaintiff therefore claims title under said oral partition and continuous 
adverse possession of said premises since said time. "A parol partition 
of land is not void but merely voidable, . . . and any evidence is 
admissible which tends to show either ratification of the partition or 
conduct from which the parties seeking to disregard it are held to be 
estopped in so doing." Collier v. Paper Corporation, 172 N.  C., 74. 

If a parol partition is made between tenants in common, and they 
severally take possession, each of his or her part, so allotted, and con- 
tinue in the sole and exclusive possession since the allotment for a period 
of twenty years without the assertion of any claims or demands for rents, 
issues, or benefits by any of said tenants upon the others, but each recog- 
nizing the other's possession to be of right and hostile, the law will 
presume an actual ouster and a supervening adverse porwession. Rhea 
v.  Craig, 141 N. C., 602. 

Under such circumstances parol evidence is permissible to show the 
facts constituting the possession, manner of acquiring it, and the length 
of time the possession has existed. 

The defendant further excepts to a letter which was written by him 
to his brother, the plaintiff in this action, on 13 September, 1920. I n  
this letter was the following statement: "You know that you have al- 
ways had the privilege of it (the land in controversy) to suit yourself." 
The defendant contends that the letter was an offer of compromise. We 
do not so interpret i t ;  but, even if it was an offer of compromise, 
the statement in the letter referred to is the distinct admission of an 
independent fact recognizing the possession of the plaintiff, and this 
independent fact is competent. Baynes v. Harris ,  160 N.  C., 307; Mont- 
gomery v. Lewis, 187 N. C., 577. 

There was sufficient evidence upon the question to be submitted to the 
jury. The entire charge of the court is not in the record, and i t  must 
therefore be assumed that i t  was correct upon the question of possession 
and the effect of the will. 

No error. ' 
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J. B. CRAWFORD v. MARY WILLOUGHBY AND HER HUSBAND, 
H. L. WILLOUGHBY. 

(Filed 6 October, 1926.) 

1. Equity-Reformation of Instruments--Deeds and Conveyances--Mis- 
take--Burden of Proof. 

Equity will not decree the reformation of a deed for the mistake of 
the draughtsman in not incorporating conditions in the instrument a s  both 
the parties had directed, unless the party seeking this relief establishes 
by strong, clear and cogent proof that  the conditions omitted from the 
deed were substantial and material, and that  it  was a n  omission due 
solely to the mistake of the draughtsman, and upon which both parties had 
agreed. 

2. Same-Eviden-Appeal and Error. 
Where the grantor in a deed seeks to have it reformed so as  to include 

a condition subsequent that the grantee was to  take in remainder after 
the reservation of a life estate, upon the grantee's supporting him or pro- 
viding him a home in his old age, etc., evidence tending to show that he 
had consulted an attorney who drew the conveyance as  written, who had 
read it  over to him after his stenographer had written it, that it  was 
written in accordance with instructions given; that  he then executed i t  
and carried it  away and delivered it  to the grantee, and the only evidence 
in his favor testified to by himself found against him by the jury, was 
that he was too drunk to understand what he was doing, is insufficient to 
support a judgment ordering a reformation of the instrument rendered 
iu the Superior Court. 

APPEAL by defendants  f r o m  Nunn, J., a t  Apr i l  Term,  1926, of PITT. 
N e w  tr ia l .  

O n  28 J u n e ,  1921, plaintiff executed a deed by  which h e  conveyed t o  
defendant, M a r y  Willoughby, t h e  l and  described therein, reserving t o  
himself, however, a n  estate therein f o r  his  life. T h e  deed contains t h e  
following recitals : 

"Whereas, the  said M a r y  Wil loughby is  a cousin of the  said J. B. 
Crawford, a n d  h a s  always been near  a n d  dear to  h im,  a n d  

Whereas, i t  is  agreed and  understood t h a t  the  said M a r y  Willoughby 
has  promised a n d  does hereby promise t h e  said J. B. Crawford a home 
f o r  the  remainder  of h i s  n a t u r a l  l i fe ;  and 

Whereas, t h e  said J. B. Crawford is  the owner of a cer tain f a r m  i n  
Beaver  D a m  Township, P i t t  County, N o r t h  Caro l ina :  

Now, therefore, i n  consideration of the  premises, a n d  t h e  n a t u r a l  love 
a n d  affection which t h e  said J. B. Crawford bears f o r  h i s  said cousin, 
M a r y  Willoughby, a n d  of t en  d o l l a ~ s  to  h i m  pa id  by t h e  said M a r y  
Willoughby, the  receipt of which is  hereby acknowledged, t h e  said J. B. 
Crawford,  h a s  bargained, sold and  conveyed," etc. 
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Summons in this action was issued 11 October, 1922; in his complaint, 
plaintiff sets up two causes of action, and prays judgment that said 
deed be declared null and void, and of no effect, upon the allegations 
in each of said causes of action. 

Plaintiff alleges : 
First. That it mas agreed between plaintiff and defendant that if 

plaintiff would execute a deed conveying to her his land, subject to his 
life estate, defendant and her husband would move to plaintiff's land, 
and there live with him and maintain and support him during the re- 
mainder of his life; that if at  any time thereafter she failed and refused 
to perform her said agreement, the said deed should be null and void and 
of no effect; 

That the said condition, to wit:  That upon the f a i l ~ z e  of defendant 
to continue to live with plaintiff, and to maintain and support him, the 
said deed was to be null and void-was omitted from said deed by the 
mistake of the draughtsman; that plaintiff is an ignorant and illiterate 
man, and did not discover, until after the deed had been delivered and 
recorclcd, that said condition had been omitted from the deed; that de- 
fendant has failed to perform said conditions; wherefore plaintiff prays 
that said deed be reformed by incorporating therein said condition, and 
that it be adjudged that defendant has forfeited all right, title and estate 
in  and to said land, under the deed. 

Second. That at the time of the execution of said deed, plaintiff was 
under the influence of intoxicating liquors to such an ex;ent, that he did 
not h a w  sufficient mental capacity to execute a deed; that defendants, 
by fraudulent acts and conduct, as alleged in the com,daint, procured 
the execution of said deed by plaintiff; wherefore plaintiff prays judg- 
nlcJnt that said deed be canceled and set aside. 

The verdict of the jury was as follows: 
"1. Was the condition 'that if at any time thereafter she failed and 

refused to live with the plaintiff, and maintain and n.lrse him in  his 
sickness and care for him in his old age, said deed was1 to be null and 
void and of no effect,' left out of the deed executed by plaintiff to de- 
fcndant through the mistake of the draughtsinan? Answer : Yes. 

2. I f  so, has defendant failed to perform said condition? Answer 
Yes. 

3. Was the plaintiff at  the time of the execution of the deed to the 
defendant under the influence of intoxicating liquors to such an extent 
as to render him incapable of having sufficient mental capacity to e x e  
cut(. a. deed? Answer: No. 

4. Did the defendant and her husband by their fraudulent acts and 
conduct as alleged in  the complaint, secure the execution of the deed 
from plaintiff to defendant ? Answer : No. 
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5, Did defendant fraudulently fai l  and refuse to render said services 
to the plaintiff? Answer: KO." 

Upon the said verdict, it  was ordered and decreed that  the deed be 
reformed as prayed by plaintiffs, and tha t  the defendant, Mary Wil- 
loughby, had forfeited all right, title and estate in and to the land 
described therein, and that  said deed be canceled and set aside. F rom 
the judgment rendered, defendants appealed to the Supreme Court. 

F. G. James (e. Son, Albion Dunn for plaintif. 
Julius Brown, L. W .  Gaylord for defendants. 

COKXOR, J .  Plaintiff having failed to sustain the allegations upon 
which he sought relief on the second cause of action set out in his com- 
plaint, defendants present to this Court, on their. appeal, only their 
assignments of error, based upon exceptions pertinent to the first cause 
of action. They rely chiefly upon their exception to the refusal of the 
court to allow-their motion for judgment as of nonsuit, made at the 
close of all the evidence, under C. S., 367. 

The principle that  a Court of Equity, or a court exercising equitable 
jurisdiction, will decree the reformation of a deed or written instrument, 
from which a stipulation of the parties, with respect to some material 
matter, has been omitted by the mistake or inadvertence of the draughts- 
man, is well settled, and frequently applied. Sfrickland v.  Shearon, 191 
N.  C., 560. The  equity for the reformation of a deed or written instru- 
ment extends to the inadvertence or mistake of the draughtsman who 
writes the deed or instrument. I f  he fails to express the terms as agreed 
upon by the  parties, the deed or instrument will be so corrected as to 
be brought into harmony with the true intention of the parties. Sills v. 
Ford, 171 S. C., 733. ,111 the authorities are agreed, saps Hoke,  J., in 
King v. Elobbs, 139 K. C., 170, that  a deed or written instrument will 
be reformed so as to express the true intent of the parties when by a 
mistake or inadvertence of the draughtsman a material stipulation has 
been omitted from the deed or instrument as written. I f  the deed or 
written instrument fails to express the true intention of the parties, it  
may be reformed by a judgmerit or decree of the Court, to the end that  
it shall express such intent ~vhether the failure is due to mutual mistake 
of the parties, Maxwell v. Bank, 175 X. C., 183, to the mistake of one, 
and the fraud of the other party, Potato Co. v. Jeanette, 174 N. C., 236, 
or to the mistake of the draughtsman, Pellefier v. Coopera,qe Co., 158 
S. C., 405. 

The party asking for relief by reformation of a deed or written in- 
strument, must allege and prove, first, t ha i  a material stipulation, as 
alleged, was agreed upon by the parties, to be incorporated in the deed or 
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instrument as written, and second, that such stipulation was omitted 
from the deed or instrument as written, by mistake, either of both par- 
ties, or of one party, induced by the fraud of the other, or by the mis- 
take of the draughtsman. Equity will give relief by yeformation only 
when a mistake has been made, and the deed or written instrument 
because of the mistake does not express the true intent of both parties. 
The mistake of one party to the deed, or instrument, alone, not induced 
by the fraud of the other, affords no ground for relief by reformation. 

Walker, J., in Long v. G u a r a n t y  Co., 178 N. C., 503, speaking of the 
distinction between cancellation or rescission and reformation of a writ- 
ten instrument, says: "A noted text writer says that courts of equity 
do not grant the high remedy of reformation upon a probability, or even 
upon a mere preponderance of evidence, but only upon a certainty of 
error. Pomeroy on Eq. Jur., sec. 859. . . . A person who seeks 
to rectify a deed on the ground of mistake must establish, in the clearest 
and most satisfactory manner, that the alleged intention to which he 
desires it to be made comformable continued concurrently in the minds 
of all parties down to the time of its execution; and also must be able 
to show exactly and precisely the form to which the de(2d ought to have 
been brought, and that the omission of some material thing was caused 
by their mistake. To reform a contract, and then enforce it in its new 
shape, calls for a much greater exercise of the power of a chancellor 
than simply to set the transaction aside. Reformation is a much more 
delicate remedy than rescission. Hence, in order to jwtify a decree of 
reformation in cases of pure mistake, it is necessary ihat the mistake 
should have been mutual." A court of equity cannot, and should not 
undertake to make a new contract between the parties by reformation; 
it may by cancellation or rescission relieve a party from an alleged con- 
tractual obligation or liability, which he has in fact not undertaken or 
incurred; it cannot, however, impose upon him a 1iabil:ty which he has 
not assumed, or an obligation which he has not undertaken. Allen v. 
R. R., 171 N. C., 339; Shook v. l o v e ,  170 N. C., 99; Dickey v. Cooper, 
170 N. C., 489. 

The stipulation or condition, alleged in the complaint to have been 
agreed upon by the parties, and omitted from the deed by the draughts- 
man, was material to the relief sought by plaintiff upon his first cause 
of action; the recitals in the deed are clearly not sufficient, under the 
decisions of this Court, to impose upon defendant's esiate in the land, 
conveyed to her by plaintiff, a condition subsequent, to be enforced by 
the forfeiture of her estate. Whether such recitals can be construed as 
constituting a covenant, for the breach of which plaintiff can recover 
damages, is not presented dn this record. The learned counsel who drew 
the complaint in this action was evidently of the opinion, that under 
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our decisions, a forfeiture could not be decreed, unless the deed was re- 
formed by incorporating therein the condition alleged to have been 
agreed upon by the ~ a r t i e s  and omitted by the mistake of the draughts- 
man. The distinction between covenants, to be enforced by damages, 
and conditions subsequent, to be enforced by forfeiture, has been fre- 
quently discussed and applied by this Court. See Cook v. Sink, 190 
N. C., 620; Askew v. Dildy, 188 N.  C., 147; Fleming v. Motz, 187 N. C., 
593; Hinton v. Vinson, 180 N.  C., 393; Bailey v. Bailey, 172 N.  C., 671; 
Shook v. Love, 170 N .  C., 101; Brittain v. Taylor, 168 N.  C., 271; 
H e l m  v. H e l m ,  135 K. C., 164; S .  c., 137 N. C., 207. 

The evidence submitted to the jury, pertinent to the first issue, involv- 
ing the allegations with respect to the agreement alleged to have been 
entered into by plaintiff and defendant, and the omission of such agree- 
ment from the deed by the draughtsman, tends to show that plaintiff, a 
childless widower, of about 63 years of age, had frequently expressed a 
purpose to "give" his land to defendant, a cousin, at whose home he was 
a frequent visitor; that defendant had promised to take care of him and 
to provide a home for him;  that on 28 June, 1921, plaintiff requested 
defendant to go with him to Farmville, N. C.; that she complied with 
this request, and that when they arrived at Farmville, plaintiff left de- 
fendant and went to the office of an attorney; that he requested the 
attorney to write a deed, advising him of his wishes and purposes; that 
the attorney, after discussing the matter at  length with plaintiff, advis- 
ing him of the difference in effect between a will and a deed with reserva- 
tion of a life estate in the grantor, dictated the deed to his stenographer, 
who was the only other person present in the office at the time; that 
after she had written the deed, it was read by the attorney to plaintiff, 
who thereupon signed it and acknowledged its execution before a notary 
public; that plaintiff then went to defendant and delivered the deed to 
her. Plaintiff and defendant then went to the county seat; the deed 
was probated and recorded on the same day that it was executed. 

Plaintiff testified that he was so drunk when he went into the office 
of the attorney at Farmville that he was unable to remember his conver- 
sation with the attorney; he thus accounts for his failure to testify as 
to his conversation with the attorney or as to his instructions to him 
relative to the drawing of the deed. Both the attorney and his stenog- 
rapher testified that plaintiff was not drunk while he was in the office, 
and the jury has so found. The testimony of both the attorney and the 
stenographer was to the effect that the deed was written in accordance 
with the instructions of plaintiff, after he had been fully advised by the 
attorney of its legal effect as a conveyance of his land to defendant. 

There is no evidence set out in the case on appeal upon which the first 
issue can be answered in the affirmative; the evidence does not sustain 
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the allegations of t h e  complaint,  con.;tituting t h e  first cause of action, 
e i ther  as  t o  a n  agreement between plaintiff a n d  defendant wirh respect 
to  the  condition, or a s  t o  t h e  ornissiori of such agreement f r o m  t h e  deed 
as  wri t ten by  the  draughtsnian.  Defendant 's motion f o r  judgment  as  of 
nonsuit should h a w  been allo~vecl. T l ~ e r e  n.as e r ror  i n  refusing t o  allow 
the motion. 

I t  is  rieedlcss to  considcr other assignments of error ,  based upon nu-  
merous esceptionc; appearing in tlir  case on appeal.  Since the t r i a l  of 
th i s  action plaintiff has  d ied ;  h i s  only he i r  a t  l a w  h a s  been substituted 
a s  $airitiff i n  t h e  action and  h a s  prosecuted this  appeal.  F o r  the  e r ror  
in  refusing to allow tlie niotioli fo r  j u t l g r ~ l ~ n t  of nonsuit,  the re  must  be a 

Xcw tr ial .  

(Filed 13 October, l!YL'G.) 

\\'liere l~e~idiiig proccedi~~gs b . ~  tlie couilty board of c>dncation to (.om- 
pel tlie count!, Imlrd of eommissionrr~ to pro\ ide funcls for the purcliase 
of certain lands for ~ u b l i c  wllool purposes, resisted u ~ o  I tlie ground that 
cc.rtairi statntoly reqliirernei~ts had not bec.11 met by th17 plaintiffs in the 
action, both parties h:1d agreed that the trial judge enter a conrent order 
as to the ~ u r c h a s e  of thc lands, the judgment :~'cordingly entered is that 
of the agrce~nent of the parties, not requiling the iignatnre of the attor- 
ne3s : ~ p ~ e a r i n g  thereon evidencing their cc~nient. 

2. Same-Vacated only by M~it~ial  Consent. 
IThcre ill ;~ccortlaiicc with the ;~greemcnt of the partieu a judgment by 

c.onumt 11ac Iwen entered I)$ t h ~  court, i t  may not thereafter be vacated 
by the order of the conrt \vhich h:~d entlwtl it of resord. without the 
conient of both partics to tlie litigation. 

I n  proceedings for mnntlamus by the county hoard of  ducati ion to 
conipcl t h ~  county 1)oarcI of colnniis~ionc~rs to provide funds for the pur- 
chaw of lantli i e l e c t ~ l  by thc. plaintiffs for the estnblichment of a public. 
school of  n district nirhin the couuty. tlie local scliool committee is not 
:I Ilect.\\;lry l~ar ty ,  :~nt l  i t \  C O I ~ S P I ~ ~  IS  ilot r(v~1iir~r1 11n1l~r our st:ltlite to 
the validity of n jntlgmc.l~t ( ~ n t ~ r ~ d  11po11 the ~ . o l ~ w n t  nf the county icllool 
bonrd and the county con~inis~ioners C. S., 5419, 5423 

4. Same-nocrdure-Orclc~r of Subwqurnt Superior Court Judge Ixrin- 
stating Consent Judgment-Appeal and Error. 

Where the Superior Court jntlge has e111~red x valid consent jntlgmcnt 
in procredings for mnndarnns, in an action by the county hoard of educa- 
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tion against the county commissioners, in respect to the buying of lands 
to establish a public school within a district of the county, he may not 
thereafter vacate the judgment upon the erroneous ground that a valid 
consent had not been obtained, and retain the cause upon the docket, and 
the subsequent order of a judge regularly holding the courts of the dis- 
trict, reinstating the consent judgment, will be upheld on appeal. 

CIVIL ACTIOK, before Bond, J., at Narch Term, 1926, of S A ~ ~ P S O K .  
This action was instituted by the board of education of Sampson 

County and certain individuals constituting the school committee of 
Shady Grove School District of said county against board of county 
commissioners and the treasurer of the county. The action was insti- 
tuted for the purpose of securing a writ of mandamus requiring the 
board of commissioners to provide sufficient funds for the erection of 
adequate school buildings in the Shady Grove School District, and for 
requiring the treasurer to pay a voucher issued by the board of educa- 
tion in payment of a school site. The defendants answered, setting up 
the defense that the board of education had presented no proper budget 
as required by statute, and that the location of the school did not con- 
form "to what the commissioners of Sampson County deem a wise and 
economical plan of county-wide organization." And, further, that no 
proper plan for county-wide organization had ever been legally adopted 
by the plaintiff board. 

A11 matters of defense set up by the defendant in its answer were 
denied in a reply filed by the plaintiff board, and the issue clearly 
drawn. 

Thereafter, by consent, the application for mandamus was heard 
before his Honor, Henry A. Grady, resident judge of the Sixth Judicial 
District, at  the courthouse in Clinton, on 12 February, 1926, during 
term time. 

Thereafter, on 4 March, the following judgment mas entered by 
Grady, J.: ('This cause coming on to be heard before his Honor, Henry 
A. Grady, judge, the court, from the pleadings and exhibits filed, finds 
the following facts : 

1. That the erection of a school building in Shady Grove School Dis- 
trict is necessary for the carrying on of a six months school therein. 

2. That the plaintiff board of education, at its regular meeting on 
the first Monday in March, 1926, adopted a resolution in  words and 
figures as follows: 

Whereas, it is made known to the board of education at its regular 
meeting on the first Monday in March, 1926, that the board of county 
commissioners have agreed that the location of the new high school site 
may be at the old Shady Grove school site, located at  the intersection 
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of the Fayetteville and Goldsboro road, and the Clinton and Averas- 
boro road, known as the Peter  Jackson Cross Roads; a1 d, whereas, the 
establishment of said site is  in litigation and i t  is probable that  the 
litigation may be prolonged and costly, and in the meantime the educa- 
tional interest of the county, and especially that  section thereof, will 
suffer greatly:  

Now, therefore, be i t  resolved by the board of education: 
First. Tha t  the said site above referred to is hereby accepted and 

adopted as the location for the high school building to serve Shady 
Grove, Mirlgo a i d  Pine  Forest districts, and other contiguous terri- 
tory. 

Second. That  said board of education take immediate steps to reclaim 
the old site and location of two acres and add thereto ihree additional 
acres, either by purchase or condemnation proceedings, and to this end 
L. E. Whitfield, Esq., is hereby requested to immediately lay off the 
site of five acres, including the old site, and location of two acres, for- 
merly known as the Old Shady Grove school site, so that  the building 
may be constructed a t  once under the  general plan and caontract entered 
into with Mr.  Hudson, of Tarboro, N. C. 

Third. I t  is further considered that  all resolutions anlj orders of this 
board in respect to the location of this new high school be rescinded in  
so f a r  as the same are in conflict with this resolution. 

Fourth. And upon the approval of this resolution by the board of 
county commissioners, his Honor, Henry  3. Grady, before whom this 
litigation is now pending, may make a final order or judgment embody- 
ing the terms of this agreement. 

3. That  a t  its regular session held on the same day the defendant 
board of conlmissioners of Sampson County, accepted and approved 
said resolution of the board of education, said approval appearing on 
the n~inutes  of said board of said date as follows: 

The  above resolution is approved by t h ~  board of c30unty commis- 
sioners that  the new schoolhouse be located at the old Shady Grove 
site. 

I t  is therefore considered, arljudged and decreed by th,. court that  the 
location of thc  said school building as set forth in the r~solut ion  of the 
board of education be, and the same is hcreby adoptcld, ratified and 
approved by the court, and the defendant, board of commissioners, are 
authorized, ordered and directed to proride funds sufficient to acquire 
a site for said building as herein located, and in addition thereto suffi- 
cient funds to meet the contract price for the erection of said building 
as entered into and agreed upon between the board of education and 
J. W. Hudson, Jr . ,  and between the board of education and the Demott 
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Heating Company, respectively, the substance of the original contract 
between said parties being set forth in the pleadings in this cause and 
appearing upon the minutes of the board of education. 

I t  is further adjudged that the cost be taxed onehalf against the 
plaintiff board and one-half against the defendant board, to be ascer- 
tained by the clerk of this court. Henry A. Grady, resident judge of 
the Sixth Judicial District. By consent." 

Two days thereafter, to wit, on 6 March, 1926, Judge Grady signed 
another judgment in said action as follows: 

"This cause coming on to be heard before Henry A. Grady, resident 
judge of the Sixth Judicial District, this 6 March, 1926, and it ap- 
pearing to the court that a judgment was entered in  this cause on 
4 March, 1926, reciting certain resolutions passed by the board of edu- 
cation, and the acceptance thereof by the board of commissioners, 
wherein i t  was stipulated that the school building therein referred to 
should be located as stated in said resolutions adopted by the plaintiff 
board of education; and, whereas, the said judgment was signed by the 
court under the impression that it was entered by consent of all parties, 
plaintiff and defendant; and, whereas, it now appears that such con- 
sent did not exist as to all of the plaintiffs; now, therefore, adjudge 
that said former judgment be, and the same is hereby stricken out and 
declared utterly void; and this cause is continued to be heard by Hon. 
Wm. M. Bond, judge presiding, at March Term, 1926, of Sampson 
Superior Court. Henry A. Grady, judge presiding." 

That thereafter, on 20 March, 1926, the matter was heard before 
W. M. Bond, judge presiding, at March Term of the Superior Court, 
who found the facts and entered judgment as follows : 

"Thereupon it is considered and adjudged: 
"First. That the judgment as prepared by counsel for the plaintiff, 

board of education, and the defendant, board of county commissioners, 
as set out in finding of fact No. 6 hereof, upon being signed by his 
Honor, Henry A. Grady, was a valid and binding judgment upon said 
two boards as by consent, regardless of the fact that counsel did not 
actually sign their names to said judgment, since under the resolution 
of the board of education, as approved by the board of county commis- 
sioners, no consent of counsel was required to the final order to be 
signed by Judge Grady carrying into effect the terms of the agreement 
between said two boards. 

"Second. That the action of the board of education at its special 
meeting held on 8 March, 1926, wherein said board passed a reso- 
lution vacating and annulling the resolution theretofore adopted on 
1 March, 1926, and which was approved by the board of county com- 
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missioners, was unwarranted and ineffectual to change the school site 
as fixed in  the resolution of 1 March, 1926. 

"Third. That the order entered by his Honor, Judge Grady, on 
6 March, 1926, wherein he undertook to vacate the judgments signed 
by him, and prepared by counsel for plaintiff and defendant boards, as 
set out in finding of fact Nos. 6 and 7, was ineffectual for that purpose, 
since said first judgment was in effect a consent judgment between said 
two boards, and could not be vacated except upon notice and by consent 
of defendant board of commissioners. 

"Fourth. That the parties named as local school committeemen, plain- 
tiffs in this action, are unnecessary patties and were bound by the com- 
promise resolution adopted by the two boards on 1 March, 1926. 

"Fifth. That the last order of his Honor, Judge Grady, be vacated 
and that the formal judgment as signed by him is now declared and ad- 
judged to have been a final determination of this cause. 

W. M. BOND, Judge Prmiding." 
From the foregoing judgment the plaintiffs appealed. 

flenry E. Faison, Jesse F. Wilson, Godwin & Williavls, for plaintiffs. 
A. NcL. Graham, Butler d Herring, and Faircloth d Fisher for 

defendants. 

BROQDEN. J. After the issue had been clearly and sharply drawn in 
this case, on 12 February, 1926, before Grady, J., the board of educa- 
tion, in regular session, on 1 March, 1926, adopted a resolution select- 
ing a suitable site for said school. On the same day the board of county 
commissioners, in regular session, approved the site so selected. 

The resolution of the board of education of 1 March, contained, 
among other things, this clause: "and upon approval of this resolution 
by the board of county commissioners, his Honor, Henry A. Grady, 
before whom this litigation is now pending, may make a final order or 
a judgment embodying the terms of the agreement." 

Thereafter, in  pursuance of the agreement, Judge Grady signed the 
judgment of 4 March. This judgment, thereupon, by operation of law, 
became a consent judgment. 

The nature, effect and characteristics of a consent judgment are 
firmly established by an unbroken and unquestioned lme of decisions. 

Clarkson, J., in Bank v. Xitchell, 191 N.  C., 193, thus states the 
principle: "If parties have the authority, a consent judgment cannot 
be changed, altered or set aside without the consent of the parties to it. 
The judgment, being by consent, is to be construed as any other con- 
tract of the parties. I t  constitutes the agreement m,ide between the 
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parties and a matter of record by the court, at their request. The judg- 
ment, being a contract, can only be set aside on the ground of fraud or 
mutual mistake.'' 

The law will not even inquire into the reason for making a decree, it 
being considered in truth the decree of the parties, though it be also the 
decree of the court, and their mill stands as a sufficient reason for it. 
Bank v. Mitchell, 191 N. C., 193; XcEachern v. Kerchner, 90 N. C., 
177; Vaughan v. Gooch, 92 N. C., 524; Westhall v. Hoyle, 141 N. C., 
337; Chemical Co. v. Bass, 175 N .  C., 426; Morris v. Patterson, 180 
N. C., 484. 

I t  does not appear from this record that any notice was given to the 
defendant or an opportunity to be heard before said judgment of 
6 March was entered. Neither does it appear that there was any evi- 
dence of fraud or mutual mistake inhering in the consent judgment of 
1 March. Therefore, under the law, the judgment of Grady, J., on 
6 March, vacating the consent judgment of 1 March, was ineffectual. 
I n  addition, Judge Bond finds, as a fact, that the judgment of 1 March 
was a consent judgment. 

I t  would seem from the record that the reason Judge Grady, on 
6 March, attempted to strike out the consent judgment of 1 March, was 
due to the fact that the individual plaintiffs, constituting the school 
committee of Shady Grove School District, were not apprised of the 
judgment and did not consent thereto. Judge Bond ruled "that these 
individuals were unnecessary parties and were bound by the compro- 
mise resolution adopted by the two boards on 1 March, 1926." This 
ruling is correct. The local school committee asked for no affirmative 
relief and are charged with no duty in locating suitable sites for county 
school buildings. 

C. S., 5419, provides that the county board of education shall be a 
body corporate, and shall prosecute and defend suits for or against the 
corporation. C. S., 5423, provides that the county board of education 
shall institute all actions, suits or proceedings against persons or cor- 
porations "for the recovery, preservation, and application of all moneys 
or property which may be due to or should be applied to the support 
and maintenance of the schools." 

One of the causes of action for the mandamus was to require the 
board of county commissioners to provide sufficient funds for the main- 
tenance of schools in Sampson County. This cause of action, under 
our statute, could be maintained only by the county board of education, 
so that the consent of the local school committee was immaterial. The 
judgment must be 

Affirmed. 
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J. H. CLARK, J. T. McARTHUR AND J. D. McARTHUR v. ATLANTIC 
COAST LINE RAILROAD COMPAKY, A CORPORATION. 

(Filed 13 October, 1926.) 

1. Railroads-Judgments-Consent Judgments-Easements-Notice. 
A paper-writing esecuted by the plaintiffs' predeces~or in title, duly 

registered, that  the defendant s h o ~ ~ l d  construct certain ditches and keep 
them open, etc., for the flow of the surface water, creates an easement 
upon the plaintiff's land, in accordance with the intent and purpose of 
the writing, and gives notice to the plaintiffs' succescors in title, the 
plaintiffs in the present action. 

2. Same--Purchaser With Notic-Id Certum E s t  Quodl Certum Reddi 
Potest. 

Where certain easements are  created on lands in fabor of a railroad 
in relation to maintaining ditches on lands, etc., those who afterwards 
acquire title are  fixed with knowledge of the location of these ditches 
and the extent of the easemc)nt acquired by the railroad, when the origi- 
nal location of the ditches, etc., may be definitely ascerlained, under the 
principle of id certum est quod certum reddi potest. 

3. Same--Notice--Appeal and  Error-New Trials. 
In  an action to recover damages to crops, etc., against defendant rail- 

road company, alleged to have been caused to plaintiffs' lands by ditches 
cut for carrying off surface waters, parol evidence of such damages 
contrary to the easement granted by the plaintiffs' predezessor in title, of 
which plaintiffs had constructive notice, is prejudicial to the defendant, 
and constitutes reversible error. 

4. Caders-Railroads-Easements-Drainae-Conditio~ls - Negligence 
-Damages. 

Where a railroad company has acquired a n  easement in lands to cut 
certain ditches for draining, upon condition to keep them open or unob- 
structed, it  is liable for damages to the land caused by its failure to 
comply with the conditions set forth in the easement. 

5. Pleadings-Allegations. 
Held,  under our Code procedure, the allegations of the. complaint were 

sufficiently definite to  allege a cause of action against the railroad com- 
pany for damages to land caused by its negligent failure to maintain a 
proper drainage of its right of way under the easement contract. 

APPEAL by  defendant  f r o m  Bond, J., a n d  a jury,  a t  J u n e  Term,  1926, 

of LENOIR. New trial. 
T h e  necessary facts  will  be s tated i n  t h e  opinion. 

Sutton & Greene and Shaw, Jones & Jones for plainLifs. 
Rouse & Rouse for defendant. 
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C L A R ~ O N ,  J. This action is for the recovery of alleged damage from 
the overflow of water from the ditches along the defendant's track. The 
defendant denied negligence and that the plaintiff has been damaged, 
and pleaded and relied upon an agreement in bar of recovery made and 
entered into between the predecessors in the title of the plaintiffs, 
which is set out in the answer. 

John L. Nelson and wife, Mary A. n'elson, instituted an action in 
Superior Court of Lenoir County, N. C., at January Term, 1900, 
against the Wilmington and Weldon Railroad Company. I n  their com- 
plaint in that action they alleged that they were owners of 380 acres 
of land where they resided; that in 1891 defendant constructed its rail- 
road across their land about 1,500 yards; that the railroad company, in 
constructing its road across their land, negligently, wrongfully and un- 
lawfully filled up eight of their ditches, which were necessary for the 
proper drainage of their land for agricultural purposes and the defend- 
ant failed to provide sufficient outlet for the waters accumulating on 
and from said land theretofore wd1 drained, causing the water to back 
up and pond on the land and rendering about twenty acres worthless and 
unfit for cultivation; that defendant cut ditches beside its road and on 
their land which extend beyond their land across an adjacent water 
shed, whereby defendant diverts large volumes of water from its natural 
course and flow and empties same on their land without providing ade- 
quate outlet; that the waters so diverted and the water from their 
ditches being filled, floods their land at every considerable rainfall to 
the great damage of plaintiffs' land and crops for the three years pre- 
ceding the action. The Wilmington and Weldon Railroad Company 
answered denying the material allegations, and as a defense say: "That 
the damages, if any, to the plaintiffs' lands were and are caused by the 
construction of its roadbed, ditches and other works of a necessary and 
permanent nature in 1891, at the time of the building of its road, and 
that more than five years have elapsed from that time before the insti- 
tution of this action." 

The Atlantic Coast Line Railroad took over the Wilmington & Wel- 
don Railroad Company, and at March Term, 1903, the judgment ren- 
dered was "It is by consent adjudged that the plaintiffs be non- 
suited," etc. 

A paper-writing in the record, relied on by defendant in the present 
action to bar a recovery, was executed by J. L. Nelson and wife, Martha 
A. Nelson, R. L. Blow and wife Retha Blow, M. A. Byrd and wife, 
Reba Byrd, under seal, to Wilmington and Weldon Railroad Company, 
dated 24 March, 1903, filed for registration 30 March, 1903, in the 
register's office of Lenoir County, Book 28, pages 533-4. 
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I t  is admitted by plaintiffs that  they are the owners of the "Byrd 
Farm," successors in title to some of the  parties who signed the paper- 
mritiiig (M. A. Byrd and wife Reba Byrd) ,  and the land in controversy 
for which damages are  claimed are a portion of the lards  embraced in 
thc paper-writing, and the grantors of plaintiffs were parties to the  
agreement. With this agreement on record, plaintiffs purchased 100.7 
acres of the land 11 October, from 31. A. Uyrd arid wife, Reba Byrd, 
arid started the present action 23 June,  1922. 

Plaintiffs allege, in pa r t :  Tha t  in the construction of its said line of 
railroad the defendant coi~structed said ditches located along and on 
each side of its tracks, for the purpose of draining its right of x a y  and 
for tlie purpose of carrying off such surface waters as would, if said 
railroad were not there located, flow across the lands embraced in such 
right of way; and the plaintiffs are  advised, and believe, and upon such 
information and belief allege, that  it is the duty of the defendant to 
keep and maintain said ditches in such a manuer as xi11 fulfill the  
purpose for which they were made and so as to prereni damage to the 
adjacent lands and property which would bt, caused by vaters overflow- 
ing from the said ditches. That  the defendant, disregarding its duty in 
the premises, and in violation of the rights of the plaintiff, has negli- 
gently, unlawfully, and x+ongfully allowed said ditches to become filled 
up, so that  they fai l  to carry off the waters which arc collected upon 
tlie defendant's said right of way as it traverses the lands of tlie plain- 
tiffs, and the said waters on the north side of said right of way a r e  
dammed up  and ponded, and on the south side thereof are  overflowed, 
upon and across the lands of the plaintiffs. 

That  this has continued for more than three years preceding the 
action, and by reason of the overflowing waters negligertly dammed u p  
by defendant upon, over and across the plaintiffs7 lands: about 23 acres 
have been in the last three years rendered unproductive, etc., and asks 
damages. 

We now come to consider the paper-writing, which was duly recorded, 
relied on by defendant to bar plaintiffs7 right of action or under which 
a right of action exists i n  behalf of plaintiffs. This paper-writing was 
signed by John L. Nelson a i d  others, including hl. A. Byrd and wife, 
Reba Byrd, through whom plaintiffs claim. The consideration is set 
forth, the land definitely described, which included the part of the land 
now in controversy for which damages arc. claimed. I t  releases and 
discharges "the Atlantic Coast Line Railroad Company of and from all 
claims, demands, actions and causes which we, or either of us now have 
or may have at  any time hereafter have (procided the ditches shall be 
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cut on the right of way of the said railroad company by said company 
and shall be kept cleaned out on said right of way by said company as 
agreed) against the said Atlantic Coast Line Railroad Company for 
any and all damages to the lands now owned by us situate on both sides 
of the railroad of said corporation of Lenoir County adjoining the 
lands of B. W. Canady on the north and Fred Jones on the south; and 
also to all crops heretofore planted and cultivated upon the said lands, 
or may hereafter be damaged by overflow from water from ditches now 
in service on the right of way of said railroad company, provided the 
said company shall cut out and place the said ditches on the right of 
way in the condition that has been agreed upon between us and said 
company, and shall keep the said ditches cleaned out and in the condi- 
tion agreed upon between the parties hereto, and upon compliance there- 
with no damages shall hereafter be claimed or be recoverable by us, our 
heirs or assigns. I t  is understood and agreed that the said J. L. Nelson 
and wife, their heirs and assigns shall hare the right to open such old 
ditches now in use as may be needed in the drainage of said lands here- 
inbefore mentioned and to empty them into the said ditches on said 
right of way. I t  is  the intention of these presents for the considera- 
tion aforesaid to release and discharge the said Atlantic Coast Line 
Railroad Company from damages to the said lands and all crops which 
may have been damaged, or may be damaged in the future by the over- 
flow or diversion of water caused by the ditches now in  use, provided 
the said ditches are kept open as agreed upon on said right of way." 

The question presented to us:  What effect, in construing the paper- 
writing, does it have on the rights of plaintiffs? Thc paper-writing is 
executed under seal, and we think is in the nature of an easement, and 
is an interest in land within the meaning of the statute of frauds. 
9 R. C. L., sec. 3. 

A bona fide purchaser of land, without knowledge or actual or con- 
structive notice of the existence of an easement, takes title to the same 
relieved of the burden or charge of the easement. The right itself is an 
interest in land-the instrument creating it ordinarily must be recorded 
and from the recording is constructive notice. 9 R. C. L., sec. 61; 
Green v. Niller, 161 N.  C., 31-2. 

I n  Walker v. Venters, 148 N.  C., 388, it is said: "It is true that a 
contract may be partly in writing and partly oral (except when for- 
bidden by the statute of frauds), and that in such cases the oral part 
of the agreement may be shown. But this is subject to the well-settled 
rule that a contemporaneous agreement shall not contradict that which 
is written. The written word abides, and is not to be set aside upon 
the slippery memory of men, citing Basnight v. Jobbing Co., 148 N.  C., 
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350; Cherokee County v. Meroney, 173 N. C., 655"; At7cinson CO. V .  

Harvester Co., 191 N.  C., 296. 
The two "provided" in the body of the paper-writing are indefinite 

and uncertain and in parol, and no notice to plaintiffs. The latter part 
of the paper-writing is definite and certain arid notice to plaintiffs. I n  
fact, it makes certain the paper-writing by saying, "it the intention," 
etc. I t  further says for the consideration of the aforesaid, releases and 
discharges the A. C. L. Railroad from all damages present and pros- 
pectire to the lands and all crops by  fhe  overflow or diuersion of water 
caused b y  the ditches now in use. I t  was notice to plaintiffs-ditche~ 
now in use could be ascertained. Id  certum est qucd certum reddi 
potest. That is certain which can be made certain. Green v.  Harshaw, 
187 N. C., p. 220;  Douglas v.  Rhodes, 188 N. C., 584. 

The proviso requires the ditches now in use to be kepi; open as agreed 
upon on the right of way. Defendant pleads the paper-writing as a 
defense and relies on it, and claims the benefit unde:r it, and conse- 
quently must be responsible for the burdens and keep the ditches on 
the right of way open as agreed upon. Plaintiffs have EL right of action 
under this particular proviso. Under our liberal practice, we think the 
allegations in the complaint sufficient, and that the issue should be 
limited to this view of the case. 

Many exceptions and assignments of error were made to questions and 
answers to certain testimony. The force of these objections are made 
clear, as they are similar to the objection and assignment of error re- 
lating to the testimony of G. T. McArthur, in which he says: "This is 
lower land here than for about three-fourths of a mile L L ~  this way, and 
the railroad coming through this hill they cut down through the hill, 
and of course the water comes through that low place in there on down 
side of the railroad till it gets down to our place, and down to our place 
the railroad is about five or six feet higher than our land, and so when 
the water gets down to our land, the water goes all o ~ e r  our land be- 
cause of not having sufficient ditch through our land to take care of the 
water. That same condition exists up to the present time." 

On this and like evidence the court below reserved its decision, but 
finally admitted it. I n  this we think there was error. The paper- 
writing, as we construe it, was to create, or in the na.:ure of an ease- 
ment, and the consideration paid was to release and discharge the de- 
fendant from all damages then due and prospective for the very injury 
which this testimony, if allowed and believed, would aid plaintiffs in 
the present action. The easement-paper-writing--entitles plaintiffs to 
recover against the defendant, if the facts permit, solely and only for 
not keeping open the ditches in use at  the time the paper-writing was 
signed and recovery in this action is limited to three years, in  accord- 
ance with the pleadings. 
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Plaint i f fs  purchased t h e  100.7 acres i n  1919 f r o m  t h e  Byrds, who 
signed t h e  easement-paper-writing-on 24 March ,  1903. T h i s  sui t  
was brought 23 J u n e ,  1924. I t  nowhere appears  i n  t h e  record i n  al l  
these years  t h a t  t h e  Byrds  ever made  a n y  claim or  demand on  t h e  de- 
fendant .  F r o m  t h e  facts  and  circumstances of th i s  case, we th ink  a n y  
other holding would be un jus t  t o  defendant. 

F o r  the  reasons given there mus t  be a 
N e w  tr ia l .  

JANNIE LEE JAMES ET AL. V. E. A. GRIFFIN. 

(Filed 13 October, 1926.) 

1. Estate-Remainders-Contingent I n t e r e s t o D e e d s  and  Conveyances 
-Release-Descendible Estate. 

A contingent interest in land is generally descendible, and may be 
released by the contingent remainderman if specified in the instrument 
creating it ,  and he can be clearly identified. 

A devise of an estate for life to  the mother of the testatrix, upon her 
death to the daughter of testatrix, her heirs, executors and administra- 
tors, but in the event the daughter should die in the testatrix's lifetime 
or in the lifetime of the testatris's mother, or thereafter without issue 
of her body living a t  the time of her death, then to the husband of the 
testatrix: Held, the daughter acquired a fee-simple title defeasible upon 
her dying without issue of her body living at  the time of her death, and 
the husband being specified and certain as to the one taking upon this 
contingency, a deed from him to the daughter will convey his interest to 
her, and the daughter's deed to another a fee-simple title. 

3. Deeds a n d  Conveyances-After Acquired Title-Estoppel. 
Where one takes a defeasible fee in lands by devise, conveys the fee- 

simple title with full covenants and warranty, and afterwards acquires 
the fee, he is estopped as  against his grantee and those claiming under 
him from denying his title a t  the time of his deed. 

APPEAL by  defendant f r o m  Crammer, J., a t  August  Term,  1926, of 
WAYNE. Affirmed. 

Langston, Allen & Taylor for plaintiffs. 
W .  B. Yelverton for defendant. 

ADAMS, J. T h i s  appeal  i s  prosecuted f o r  t h e  review of ' a  judgment 
rendered upon  a n  agreed statement of facts. T h e  defendant  contracted 
to  purchase t h e  land  i n  question, bu t  refused t o  accept t h e  deed ten- 
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dered by the plaintiffs for the alleged reason that they could not con- 
vey an estate in fee. The plaintiffs trace their title through mesne 
conveyance back to Nina Dillon, who died leaving a lmt will and tes- 
tament dated 8 February, 1882. The material item of the will is as 
follows : 

"I do hereby devise and bequeath unto my beloved mother, Eliza 
Nison, all of my estate of every kind to have and to hold the same for 
and during the term of her natural life, and upon the death of my 
mother, the said Eliza Nixon, I devise and bequeath all of my said 
estate unto my daughter, Harriet N. Dillon, to have and to hold the 
same to her, her heirs, executors and administrators, and in the event 
that my said daughter, Harriet N. Dillon, should die in my lifetime, 
or in the lifetime of my said mother, or after her death, without issue 
of her body living at  the time of her death, I devise and bequeath all 
of my said estate to my said husband, Daniel Dillon, to have and to 
hold the same to him, his heirs, executors and administrators." 

On 1 July, 1901, Harriet N. Dillon, who was unmarried, executed 
and delivered to Henry Weil and others a deed for the land described 
in this item with full covenants and warranties sufficient in form to 
conrey the fee; and on 8 July, 1901, Daniel Dillon, also unmarried, 
conveyed to Harriet N. Dillon all his right, title and interest in the 
same land. Eliza Nixon died in 1885; Harriet N. Dillon is living, is 
about fifty years of age, and has never married; Daniel Dillon died in 
1905, leaving Harriet as his only heir at law. The two questions are 
whether the deed to Henry Weil and others convcyed a fee and 
whether the plaintiffs can convey a like title to the defendant. 

Under the will of Nina Dillon her daughter Harriet acquired a fee 
defeasible upon her dying without issue of her body living at her 
death; and the interest of Daniel Dillon was contingent upon this 
event. Bodenhamer v. Welch, 89 N. C., 78; Whitfield v. Garris, 134 
IT. C., 24; Smith v. Lumber Co., 155 N .  C., 389. Nothing else appear- 
ing Harriet could not convey the fee; but she is the only heir of the 
contingent remainderman and is the grantee in a deed conveying his 
interest in the land. A contingent interest jn land is generally descendi- 
ble and devisable; it may also be released if the contirgent remainder- 
man is specified and known. Here the ulterior remainderman is par- 
ticularly designated in the will. Christopher v. Wilson, 188 N.  C.,  
P 151 ,  C-. JIalloy v. dcheson, 179 N .  C., 90; Hobgood 21. Hobgood, 169 

N. C., 485; Cheek v. Walker, 138 N .  C., 446; Kornegc'y v. Jliller, 137 
N. C., 668. 

I t  is true the deed from Harriet N. Dillon to Henry Weil and others 
antedates her deed from Daniel Dillon; but she conveyed with full 
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covenants a n d  warrant ies  a n d  is  estopped a s  against  her  grantees  to  
set u p  any subsequently acquired title. Hallyburton v. Slagle, 132 
N. C., 947; Bank v. Glenn, 68 N. C., 36; Hassell v. Walker, 50 N. C., 
270; Moore v. Willis, 9 N .  C., 555. It follows t h a t  both t h e  questions 
proposed should be given a n  affirmative answer. T h e  judgment is 
therefore 

Affirmed. 

OTIS LASE v. SOUTHERN RAILWAY COMPANY 

(Filed 13 October, 1926.) 

Where the plaintiff resists defendant's motion for the continuance of 
the trial of the case then in progress on account of the sickness of a wit- 
ness in the same city, but in consequence of his offer to waive the for- 
mality of notice to take the witness's deposition, the court orders the 
taking of the deposition in order that the trial may proceed, the plaintiff's 
waiver does not include his right to object upon the trial a t  his first 
opportunity to the competency of portions of the evidence so taken, and 
the ruling of the court thereon in his favor is not erroneous. 

2. Appeal and  Error-Evidence--Objections a n d  Exceptions-Broadside 
Exceptions. 

Wliere depositions a re  read in evidence in defendant's behalf, and the 
court stated that  he will exclude that  which relates to a phase of the 
controversy co~itradictory of the allegations of contributory negligence, 
the plaintiff's exception does not meet the requirement that objectionable 
evidence should be specifically objected to by the appellant, and his es-  
ception is too broadly stated to be considered on appeal. 

3. KegligenccTorts-Damages-Proximate Cause. 
The rule awarding damages against a wrongdoer to the person thereby 

injured, is such amount as  will compensate him for the injury, extending 
not alone to injuries which are  directly and immediately caused by the 
wrongful act, but also to such consequential injuries, as  according to 
common esperience of men are likely to result from such act. 

4. Sam-Intervening Acts. 
A tort-feasor is not relieved from liability from his negligent act when 

damages for a personal injury results therefrom a s  the natural and 
probable consequence by the intervening act or omission of a third party, 
whether wrongful in itself or not, which is made necessary or proper 
because of the act of such tort-feasor. 

5. Same--Physicians and  Surgeons - Minimizing Damages - Ordinar) 
Care. 

Where a person is injured as  the proximate cause of the negligent act 
of another, i t  is his duty where the injury reasonably appears to require 
it, to minimize his damages in the esercise of ordinary care or prudence 
under the circumstances, to secure the attendance of a physician or 
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surgeon, as the case may be, and when the party injured has used such 
care as required of him the tort-feasor is responsible for the results 
whether favorable to him or otherwise. 

6. Carriers-Railroads-Depots-Lights-Neglince- Elvidenee - Non- 
suit. 

A railroad company is required to exercise a high degree of care in 
providing for its passengers a reasonably safe place to pass from its 
trains to its passenger depot, and at night to properly Xght such places 
for the safety of its passengers, and where there is conflicting evidence 
as to its failure or omission of duty in this respect, it is sufficient to be 
submitted to the jury upon the issue of its actionable negligence, and to 
deny its motion as of nonsuit upon the evidence in the case. 

7. Damages-Verdict-NegligenceAppeal and Error. 
Held, while the jury's award of damages in this car;e was large for 

the personal injury sued on caused by the defendant'c; negligence, the 
refusal of the trial judge to set it aside as excessive will not be disturbed 
on appeal. 

STACY, C. J., dissenting. 

APPEAL by defendant from Sinclair, J., a t  April  Term, 1926, of 
WAYNE. N O  error. 

Action to recover damages for personal injuries. Plaintiff alleges 
that  his injuries were caused by the negligence of defendant, in that  
defendant negligently failed to furnish him a safe place a t  which to  
alight from defendant's train, on which he had been rid ng as a passen- 
ger, and also a safe place along which to walk after he  had alighted 
from said train, to defendant's station; defendant denies the allegations 
of negligence, and pleads in bar of plaintiff's recovery, his  contributory 
negligence; defendant alleges that  plaintiff had a weak knee a t  the time, 
and that  with knowledge of this fact, plaintiff carelessly and negligently 
walked along side its moving t r a in ;  that  while thus walking, plaintiff, 
because of his weak knee, fell towards the moving train, with the result 
that  he was injured. 

The  evidence for the plaintiff tended to show the facts to be as fol- 
lows : 

On the night of 1 7  August, 1924, plaintiff was a passenger from Pine  
Level to Selma, on defendant's west bound train, from Goldsboro to 
Greensboro, N. C. This train arrived a t  Selma a t  about 11 p.m.; when 
the train v a s  stopped for the discharge of passengers a t  Selma, the car 
in which plaintiff was riding stood 40 to 50 yards east of the Union 
Station, which is  located on the west side of the Atlantic Coast Line 
track, running north and south, a t  its intersection with defendant's 
track, running east and west. The  station is immediately to the north 
of defendant's track. Plaintiff with other passengers for Selma, left 
the car and began to walk beside the train, on the north side of defend- 
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ant's track toward the Union Station. Plaintiff knew the physical con- 
ditions beside defendant's track from the place at which he left the car 
to the station; there was a ditch, as plaintiff well knew, just off the 
walkway, provided for passengers, extending toward the station. There 
were lights at  the station, but none at  the point where plaintiff was 
required to alight, and none on the walkway on which he was required 
to walk toward the station. I t  was dark, and plaintiff could not see the 
ditch, or the ground on which he was walking. He  was the last pas- 
senger to leave the car. Soon thereafter the train began to move, and 
plaintiff, walking in the darkness, with knowledge that there was a 
ditch just off the walkway, stumbled and fell toward the moving train; 
his left hand struck the iron rail of defendant's track and was cut off 
by the wheels under the cars of the moving train. 

Defendant offered evidence tending to show that plaintiff left the car 
in which he had been riding as a passenger at the usual place at  which 
passengers for Selma alighted; that the walkway to the station was con- 
structed of dirt and crushed stone, and was hard and level; that the 
lights from the station and from the cars were sufficient to enable plain- 
tiff to see the ground upon which he was walking and the moving train; 
and that plaintiff had wrenched his knee some time prior thereto and 
that it was then weak, causing him to stumble and fall while walking 
toward the station. 

The issues submitted to the jury were answered as follows: 
1. Was the plaintiff, Otis Lane, injured by the negligence of defend- 

ant, Southern Railway Company, as alleged in the complaint? Answer : 
Yes. 

2. Did the plaintiff, Otis Lane, by his own negligence contribute to 
his injury as alleged in the answer ? Answer : No. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer : $15,000. 

From the judgment upon this verdict defendant appealed. 

Dickinson & Freeman for plaintiff. 
Langston, Allen & Taylor for defendant. 

COKKOR, J. Plaintiff, testifying as a witness in his own behalf, ex- 
hibited to the jury his left hand. All of the hand, except the thumb 
and index finger, had been cut off. He  had testified that this was the 
result of the injury which he had sustained when he stumbled and fell 
while walking, in the dark, on the unlighted walkway provided by de- 
fendant for passengers, beside its moving train toward the Union 
Station. His hand had struck against the track and had been crushed 
by the wheels under the train. Immediately after the injury, plaintiff 

19-192 
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was taken to the local surgeon of defendant for treatment. This  local 
surgeon took plaintiff to the hospital a t  Smithfield, N. C., where his 
wounded hand was treated. Two of his fingers had been cut off a t  the 
time of the in ju ry ;  the little finger was cut off by tlie surgeon a t  the 
Smitlifield Hospital. After remaining at the Smitlifield Hospital for  
ten days, plaintiff, nlio v a s  a soldier in the United States Army, went 
to thc hospital a t  For t  Brapg, near Fayc>tteville, N. C., where his  
injured hand was again treated. 

Plaintiff testified as follows: "Just  as soon as I got ihcre, they took 
thc scissors and cut the dead skin off and grafted some skin from my 
side. They took the skin off my side twice, and it too< 59 stitches to 
sew i t  up. The  skin on my hand as grafted isn't as tough as the other. 
I t  is just as casy to skin as can be. When it is skinned, it does not 
heal u p  so easily; it  takes a long time to heal up. Some ekin was grafted 
also from my thigh a t  a differcnt time from tllr grafting from my side. 
I suffered bad pain a t  the time of and after the injury, and on account 
of the injury.  I also suffer now. Every time I work any i t  hurts. 
Every time I go to work now something in my eye draws it to one side. 
The  pain comes in my  right side once in a while, and hurts  at the point 
where the grafted skin was taken off." 

I n  apt time defendant objected to all the testimony rc.lative to th r  
g a f t i n g  of skin from plaintiff's side and thigh, and to the pain caused 
tlicreby, and assigns as error the refusal of the court to sustain these 
objections. Defendant contends that  such testimony should have been 
escluded, for that  in no event can i t  be liable for damages resulting 
from the grafting of &in by a surgeon upon plaintiff'3 body, at least 
in the absence of eritlence that  this Tvas a necessary or proper treat- 
ment of the in jury  to plaintiff's hand;  that  sucli damages were not 
caused by any act of defendant. 

The  broad general rule, with respect to conipensatory damages, which 
are given as the pecuniary equiraltnt for the injury done, is that  the 
wrongdoer is liable to tlie person injuretl for all the naiural  and direct 
or proximate consequences of his wrongful act or omis~ ion ;  subject to 
tc,rtain qualifications and exceptions, not applicable to the instant case, 
lie is liable only for sucli consequences. This  rule is applicable in cascq 
both of contract and of tort. 17  C. J., 72P. I n  the case of torts, the 
g e n ~ r a l  rule is that the wrongdoer is liable for any illjury which is the 
natural  and probable consequence of his misconduct. Such liability 
ostcnds not only to injuries which are directly and immediately caused 
by his act, but also to such conrequcntial injuries, as according to the 
common espericnce of men, are likely to result frorr such act. IT 
C. J., 750. 
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Where an  intervening act of a third party, not connected with or 
related to, but independent of the act or omission of the wrongdoer, 
results in damages, distinct from the damages resulting from the first 
wrongful act or omission, the original wrongdoer cannot be held liable 
for such additional or increased damages; but where such intervening 
act, whether wrongful i n  itself or not, is made necessary or proper 
because of the act of the wrongdoer, he  is liable for the additional or 
increased damages, resulting therefrom, upon the principle that  such 
damages are the natural and probable consequences of his act. Balcum 
c. Johnston, 177 N .  C., 213, and cases cited. I t  is uniformly held to be 
the duty of one who has suffered a personal in jury  by the negligence of 
mother,  to exercise due care to mitigate the damages by har ing  his 
in jury  treated by a physician or surgeon, if the nature of the injury is 
such as reasonably to require medical treatment or a surgical operation. 
See B r ~ ~ i n g t o n  2;. Loughran, 183 N. C., 558, for statement by Stacy, J. ,  
of the principle as applicable to damages recoverable for breach of cove- 
nant  in a rental contract. Johnson ?j. R. R., 184 N. C., 101, and cases 
cited. I f  the injured person exercises due care to have the injury prop- 
erly treated, the result of the treatment, if not beneficial, cannot affect 
the damages, which he would otherwise be entitled to recover of the 
wrongdoer, by whose wrongful act he mas injured. I f  the treatment of 
the injury, procured by the injured party, i n  the exercise of due care, 
is berieficial, and reduces the damages resulting from the act or  omis- 
sion of the wrongdoer, such reduction relieves the wrongdoer pro tanto; 
if such treatment is not beneficial, and results i n  increased or addi- 
tional damages, the wrongdoer whose act or omission made the treat- 
ment necessary or proper must be held liable for such additional or - - 

illcreased damages. " 
An application of these principles to the facts presented by defend- 

ant's assignment of error, leads to the conclusion that  they cannot be 
sustained. 

I n  Sears v. R. R., 169 S. C'., 446, i t  is held that  where there is some 
cvidence that  as the result of a personal injury, which mas alleged to 
have been negligently inflicted by the defcnclant on its employee, two 
surgical operations were performed, and that  the second one n a s  made 
~~ecessa ry  by reason of the deferidant's negligence and as a proximate 
result thereof, i t  is progrr for the tr ial  judge to refuse to instruct the 
jury that in no view of the case was the defendant liable for the addi- 
tionaI suffering, etc., caused by the second operation. 

I t  has further bceri held that  \&ere the injured person had received 
unskillful treatment by a physician or surgeon, increasing the damages, 
defendant may be liable for such consequences where the person injured 
has uscd reasonable care in selecting the physician or surgeon, 17  C. J., 
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738, note 56 and cases cited. I11 the instant case, plaintiff was taken 
first to the local surgeon of defendant; then by hini to a hospital, 
where he remained, under treatment, for  ten days; he then went to the  
hospital maintained by the United States Government a t  Camp Bragg, 
for the care and treatment of soldiers i n  the service of the government. 
There mas evidence sufficient a t  least for  the jury to find that  plaintiff 
had exercised due care in  the selection of physicians and surgeons to 
treat his wounded hand, and that  such treatment as he received was 
proper, if not necessary, to repair the in jury  to plainti i? '~ hand, alleged 
to have been caused by defendant's negligence, and to mitigate or reduce 
the damages resulting from such injury. I f  the damages resulting im- 
mediately from the wrongful act of defendant was reduced by grafting 
skin, taken from plaintiff's body, upon the wounded hand, it is  but just 
that  defendant should be held liable for damages resulting from the 
grafting. 

I n  addition to other evidence, tending to show that  treatment by 
skin-grafting was necessary or proper, Dr.  T. M. Bizi:ell, admitted to  
be an expert physician, testified that  in his opinion, treatment by graft- 
ing skin upon the injured hand was necessary, although grafted skin 
does not possess the vitality and resistance of natural  skin. 

On  the day when this case was set for trial, and within a few hours 
before it was called, defendant moved for a continuance upon the 
ground that  J. W. Barham, a material witness in its oehalf, who had 
been duly served with a subpcena, was sick and unable for that  reason 
to attend the trial. Plaintiff's counsel resisted the motion, and stated 
to the court that  they would consent that  the deposition of J. Mr. Bar-  
ham be taken during the term of court, and that  t h ~ y  would waive 
notice of the taking of the deposition. I n  consequencae of this state- 
ment, the court declined to allow the motion for continuance, and di- 
rected that  the deposition be taken. The deposition mas thereafter 
taken by the court stenographer, a t  the home of J. W. Barham, in 
Selma, in the presence of counsel for both plaintiff and defendant. The  
formalities of signing, sealing and opening the  deposition were duly 
waived. During the trial, defendant's counsel offered this deposition 
in eridence. There was no objection by counsel for plaintiff to the 
form of the deposition, but said counsel stated to the court that they 
would object to such portions of the deposition as contr,zdicted the alle- 
gations of defendant's answer, upon which defendant relied in support 
of its plea of contributory negligence as a bar to plaintiff's recovery. 
The  court stated that  '5t would exclude all portions of the deposition 
tending to prove contributory negligence and which were in contradic- 
tion of defendant's pleadings." Defendant excepted to this statement 
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of the court, and did not thereafter offer to read to the court or the jury 
any part of the deposition. 

Assignment of error based upon this exception cannot be sustained. 
The deposition had been taken informally; i t  had not been returned to 
the court, as required by C. S., 1809; owing to the circumstances under 
which the deposition was taken, C. S., 1819, and C. S., 1820 cannot be 
held to apply to this deposition. Plaintiff had had no opportunity to 
object in writing to testimony contained in the deposition, and to have 
these objections passed upon by the judge, before trial. The provisions 
of these statutes must necessarily be held to have been waived by the 
consent of both parties that the deposition should be taken during the 
term of court at  which the case was tried. Plaintiff's first opportunity 
to be heard upon objection to the competency of the testimony con- 
tained in the deposition was when the deposition was offered by defend- 
ant as evidence during the trial. His  consent that the deposition might 
be taken without notice, and his waiver of all formalities, required by 
statute, cannot be held to be a waiver of his right to object to incompe- 
tent testimony appearing in the deposition, and to have such objections 
passed upon by the court at  the trial. 

The general statement of the court, before defendant had read, or 
offered to read the deposition or any part of it, is not such a ruling upon 
the competency of evidence at  the trial as may be made the ground of 
an exception. I n  order that an exception may be made the basis for an 
assignment of error, on appeal, it must be duly taken to a specific and 
definite ruling by the court upon a matter of law relative to the subject- 
matter of the controversy between the parties. After the statement by 
the court, defendant did not read or offer to read the deposition. The 
court therefore did not rule upon any specific testimony contained in the 
deposition; no ruling of the court upon the admissibility or compe- 
tency of testimony offered by defendant as evidence upon the trial is 
presented by the assignment of error. Plaintiff did not object generally 
to the deposition; he objected only to such portions as might tend to 
contradict defendant's allegations with respect to contributory negli- 
gence. Phillips v. Land Co., 174 N. C., 542; Smith v. McGregor, 96 
N. C., 111. 

Other assignments of error, based upon exceptions by defendant to 
the admission of evidence, and to instructions of the court in its charge 
to the jury have been carefully considered; it is not deemed necessary 
to discuss these assignments of error; they cannot be sustained. 

Defendant relies chiefly upon its assignment of error based upon its 
exceptions to the refusal of the court to allow its motion for judgment 
as of nonsuit, at the close of all the evidence. Plaintiff does not con- 
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tend that there was negligence with respect to the conrjtruction of the 
place at which he was required to alight from the train, when it was 
stopped at Selma, or with respect to the construction (of the walkway 
provided for him and other passengers to pass from the train to the 
Union Station. There was evidence to sustain his contention that it 
was dark when the train arrived at  Selma; that he was required to 
alight from the train at a place 40 or 50 yards from the Union Sta- 
tion; that there were no lights at said place, or on the walkway, the 
lights at  the station ahead of him not being sufficient to enable him to 
walk, with reasonable safety, toward the station; that there was a ditch 
just off the walkway, extending toward the station, which he could not 
see, because of the darkness, but which he knew was there; that in 
order to avoid falling into this ditch, he was walking close to the train, 
which began to move soon after he alighted; that there was a large 
number of passengers walking toward the Union Station at  the time; 
that he wished to get to the station in time to purchase a ticket from 
Selma to Fayetteville, for the Atlantic Coast Line train, which made 
connection at Selma with defendant's west,bound train; and that all 
these facts rendered the place along which he was required to walk 
unsafe, and that this was the proximate cause of his indury. This evi- 
dence was sufficient to be submitted to the jury, upon the first issue; 
it cannot be held that plaintiff's evidence was consistent only with an 
affirmative answer to the second issue, involving the defense of con- 
tributory negligence. There was a conflict in the evidence, at least, as 
to the proximate cause of plaintiff's injury; this required the submis- 
sion of the evidence to the jury. 

The principle that a common carrier is held to a higl- degree of care 
in the performance of its duty to a passenger to provide for him, at  its 
passenger stations, not only a safe place at  which, but slso safe condi- 
tions under which he may go upon and alight from its trains, and pass 
to and from the train to the station, has been frequently applied in de- 
cisions of this Court. Leggett v. R. R., 168 N. C., 366; Roberts v. R. R., 
1.54 N. C., 7 9 ;  Smith v. R. R., 147 N. C., 448; Wagner v. R. R., 147 
N. C., 315, 19 L. R. A. (N. S.),  1028;  angum gum v. R. R., 145 N. C., 
1.53; Rufin v. R. R., 142 N. C., 120; Pineus v. R. R., 140 N. C., 450. 
The principle has been recognized and enforced by courtc~ in other juris- 
dictions, and pursuant thereto it has been held that "stations, as well 
as platforms, walks, and other approaches should at  night be reason- 
ably lighted for a sufficient time before and after the arrival and de- 
parture of trains to enable passengers to alight from and board trains 
with reasonable safety." 10 C. J., 019, note 74, and cases cited. The 
failure to provide sufficient lights to enable a passenger, by the exercise 
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of reasonable care for his own safety, under conditions existing at  the 
time, certainly when caused by or known to the carrier, to walk from 
the place at  which he is required to alight from the train, on a dark 
night, along the walkway provided by the carrier, to the station, is a 
breach of this duty, and when the proximate cause of an injury to the 
passenger, is actionable negligence. Upon the application of this prin- 
ciple to the facts which the jury might find from the evidence in this 
case, the motion for judgment of nonsuit was properly refused by the 
court. 

At the time of his injury plaintiff was 19 years of age; three months 
prior thereto he had enlisted in the United States Army at Camp 
Bragg; prior to his enlistment he had lived with his mother on her 
farm near Pine Level, N. C. H e  testified that he had not had much 
education; his occupation mas farming. Before the injury he mas a 
strong, healthy young man, able to do a full day's work; since the 
injury, he can do only a fourth of the work which a man ought to do. 
He was in the hospital at SmithfieId for ten days and at Fort Bragg 
from 27 August, 1924, to 5 January, 1928. H e  suffered "bad pain" at 
the time of the injury to his hand, and continues to suffer pain on 
account of said injury; he has lost all the fingers of his left hand, 
except the index finger and the thumb; the wound mas repaired by 
skin grafted from two places on his side, and from his thigh; the opera- 
tion by which the skin was grafted was necessary or at  least proper for 
the repair of his injured hand; it caused him pain and suffering; this 
grafted skin is very thin and does not have the vitality and resistance 
of natural skin; it is easily injured, and when bruised or scratched does 
not heal readily. I t  is manifest that, because of his injury, he is per- 
manently "handicapped" in doing the work of a farmer, or any work 
requiring the use of his hand. His  injury was caused by the negligence 
of defendant, and was not contributed to by negligence on his part. 
The jury, under instructions from the court, which are well supported 
by decisions of this Court, has assessed his damages at $15,000. This 
is admittedly a large sum; the trial judge, however, did not disturb 
the verdict on the ground that it was excessive. Gilland v. ,Stone 
Co., 189 N. C., 783. On defendant's appeal we find no error in the 
trial upon matters of law or legal inference for which this Court may, 
in the exercise of its jurisdiction under the Constitution, grant a new 
trial. The judgment must be affirmed. 

XO error. 

STACY, C. J., dissenting. 
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HARDY v. THORNTON. 

(Filed 13 October, 1926.) 

ReferenceFindings-Appeal and Error. 
The findings of fact by the trial judge upon the regtort of a referee 

supported by competent evidence, are not reviewable on appeal. 

CIVIL ACTION tried before Kunn, ,7., and a jury, at  February Term, 
1926, of GREENE. 

Plaintiff, landlord, instituted a suit against the defencant, his tenant, 
to recover balance due on a running account for the years 1919, 1920, 
and 1921. A claim and delivery was instituted at the beginning of the 
suit, and the 1921 crop of defendant seized thereunder. The crop was 
afterwards sold. The defendant denied the indebtedness, and further, 
that plaintiff had any lien on the 1921 crop for the payment of ad- 
vances for the preceding years. At the December Term, 1924, a com- 
pulsory reference was ordered and Hon. G. V. Col3per appointed 
referee by Judge G. E. Midyette. Thereafter, the referee, after hear- 
ing the evidence and argument of counsel, filed a report flhich embodied 
findings of fact and conclusions of law as required by statute. Both 
sides filed exceptions to the referee's report, and the caLse came on for 
a regular hearing before Nunn, J., at the February Term, 1926, who 
heard the exceptions of the parties, and, after submitting certain issues 
to the jury, entered judgment that "the report of the referee, except as 
the same is modified by the aforesaid findings of the jury, and as fur- 
ther modified by this judgment, be, and the same is in all respects 
approved and confirmed." 

The jury found in favor of the plaintiff, and from judgment on the 
verdict the defendant appealed. 

John G. Anderson, Sutton c6 Greene for plaintiff 
Shaw, Jones c6 Jones for defendant. 

PER CURIABI. The court ordered a compulsory reference under C. S., 
573, because the controversy involved the "examination of a long 
account on either side." The exceptions to the compulsory reference 
mere withdrawn. I t  is established law in this State that a finding of 
fact by a Superior Court judge on exceptions to a referee's report is 
not reviewable in the Supreme Court if there is evidence to support 
such finding by the trial judge. Miller v .  Groome, 109 N .  C., 148; 
Thompson v. Smith,  156 N. C., 345; Dumas v. Morrison, 175 N. C., 
431; Caldwell v. Robinson, 179 N. C., 518. 
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I n  this case the findings of fact are all supported by evidence, and 
have been approved by the trial judge. Hence, such findings are not 
reviewable in this Court. Dorsey v. Mining Co., 177 N .  C., 60. 

The record is voluminous and many exceptions were taken to the evi- 
dence and the charge of the court. Each of the exceptions has been 
examined and considered, but the Court is of the opinion that the case 
was properly tried and in accordance with well-settled principles of 
law. 

No error. 

DOKOVAN GRIFFIN v. J. TV. BAKER. 

(Filed 13 October, 1926.) 

1. Pleadings-Demurrer. 
Demurrer to complaint in  an action for abuse of process will not be 

upheld if any part of the pleadings liberally construed will sustain the 
action. 

2. Process-ActionkAbuse of Process. 
Abuse of process is the unlawful use of the process regularly issued, ill 

proper form, from the court. 

APPEAL by defendant from Bond, J., at August Term, 1926, of 
FRAKRJ,IN. Affirmed. 

W .  H .  Yarborough and Ben T .  Holden for plaintiff. 
Thomas W.  Ru,fin for defen.dant. 

PER CURIAM. TWO causes of action are relied on by plaintiff: (1) 
Libel; (2 )  Abuse of the process of the court. The defendant demurred. 

A demurrer to a pleading admits the facts stated therein for the pur- 
pose of passing upon the questions raised by demurrer. On demurrer a 
complaint will be sustained if its allegations constitute a cause of action 
or if facts sufficient for this purpose are logically inferable therefrom 
under a liberal construction of its terms. 

1 R. C. L., p. 102, defines Abuse of Process: ((Abuse of legal process 
consists in the malicious misuse or misapplication of that process to 
accomplish some purpose not warranted or commanded by the writ. 
I n  brief, it is the malicious perversion of a regularly issued process 
whereby a result not lawfully or properly attainable under it is 
secured." 

"There is malicious abuse of process where a party under process 
legally and properly issued employs it wrongfully and unlawfully, and 
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not f o r  t h e  purpose i t  is intended by lam to affect." Stan ford  v. 
Grocery Co., 143 N. C., a t  p. 422; Jackson  v. Telcgraph Co., 139 
X. C., p. 347; R. R. v. Hardware  Co., 135 N. C., 73; 8. c., 138 3. C., 
174; S. c., 143 N. C., 54. 

T h e  ru le  is  well established t h a t  where a general  demurre r  is filed to 
a petition as  a whole, if a n y  count  of t h e  pleading i s  good a n d  states a 
cause of action, a dernurrer should he overruled, and the  same ru le  
governs a s  to  demurrers  to  defenses. 21 R. C. L., see. 77. 

T h e  complaint s ta tes  a cause of action f o r  abuse of process. On the 
record i t  is  unnecessary to  discuss the  question of libel. 

F o r  the reasons given t h e  judgment  is 
Affirmed. 

C. W. CAUSET, W. C. BORES A N D  J. CLSREKCE '\\'ArCKISS r. OFIIA- 
FORD COUNTY, J. A. RASRIR' ET AL., INDIVIDCALS COMPOSI\G THE 

BOARD OF COMMISSIONERS OF GUILFORD COUSTY; THE ROARD OF EDU 
CATION O F  GUILFORI) COUNTY A N D  FRED PEACCCK ET AL., ISDI. 

(Filed 20 October, 1926.) 

1. Schools--School Districts-Appeal and Error-Findings of Fact-&- 
view. 

Upon appeal from a restraining order the Snl~reme Court is not con- 
cluded by the facts found by the Superior Court judge in passinr up011 
the question a s  to n-hether the county-wide plan of *,choolq 11:1\ bern 
legally adopted as the statute requires, and its effect upon its repeal of 
a special school district theretofore e\istinji under .pecial statute relat- 
ing to the schools of the county, ant1 the S111)remr Court mag rel-icw tllc 
evidence and make its own conclusion\ of law tliewfrom. 3 (' S , 
M S l ( 1 ) .  

2. Schools-County Board of Education-Change in Plans - Noticc- 
Statutes. 

Our statute requiring the county board of education before chanqing 
the system of the schools from an existing one to notify by publication. 
etc., interested patronq, and in a prescribed way the committeemen of 
the district included in the contemplated change, is only for their rueet- 
ing to be held in an advisory capacity not binding on the hoard, and 
when the statute has bren complied with before the xdoption of such 
plans, the action of the board is final without further notice, when the 
provisions of the statutes on the subject hare been complied with. 
3 C. S., 5481(2). Public Laws 1924, Ex. SM., ch. 121. 
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3. Statutes-Repeal-Schools-School Districts. 
Held, the school code under which a county board of education may 

change from an existing system of public schools to that  therein provided 
(Public Laws of 1923, ch. 136, ar t .  6 ;  3 C .  S., 5481), expressly repeals 
all former laws in such instances, including a provision in a special act 
providing that the school district therein created shall continue to be an 
independent school district and shall have exclusive control of its public 
free schools. 

4. Schools-School Districts-Statutes-Surrender of Charter-Sew Dis- 
tricts. 

Where in contemplation of making a change from a special charter 
district to one authorized under our general statute. the board of trus- 
tees of the existing district passes a resolution requesting the county 
board of education of the proposed district to assume full juriqdiction 
and directing the execution of a quitclaim deed conve~ing title to its 
school property, may operate as  a surrender of its charter, ant1 objection 
that the special district continues to exist and function is nntenable. 
C .  S., 5430. 

5. Statutes-Interpretation-Schools-School Districts. 
Statutes relating to a change of school districts within a county are  

to be liberally construed to effectuate the legislative intent. 

6. Schools--School Districts-Indebtedness of Special District Included 
in S e w  One--Statutes-Local Tax Districts. 

Where a special school district ~ i t h  an existing indebtedness has been 
included in the creation of a larger district, the formation of the new 
district without provision therefor in effect retains the indebtedness only 
on the special district incorporated therein, and is valid under our gem 
era1 statutes on the subject, the old district for the purpose becoming a 
local tax district. School Code, secs. 157, 238; 3 C. S., 5555. 

APPEAL by  the  defendants f r o m  a n  order  of Wcbb, J. ,  enjoining them 
f r o m  issuing and  selling cer tain bonds, f r o m  collecting cer tain taxes, 
and  f r o m  exercising a n y  dominion or control over cer tain schools, a n d  
directing the  county board of education to reconvey cer tain property to  
the ci ty  of Greensboro, a s  will  appear  by reference t o  t h e  judgment. 
F r o m  GUILFORD. Reversed. 

T h e  object of t h e  action is to  annul  and  declare void the  purported 
creation of a new school district known as  t h e  "Greater Greensboro 
School District," and  t o  enjoin t h e  levy of taxes and  the  issuance of 
bonds f o r  t h e  benefit of the  district.  T h e  motion to continue the tem- 
porary  restraining order came on f o r  hear ing  a t  t h e  courthouse in  
Greensboro on  1 6  August,  1926, upon  the  pleadings, affidavits and  record 
evidence, a n d  the  presiding judge found  the following fac t s :  

1. T h e  te r r i to ry  comprising t h e  corporate l imits  of the  ci ty  of Greens- 
boro previous t o  t h e  act  of t h e  General  Assembly of 1923, extending 
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such corporate limits constitutes a special charter school district of 
the public school system of Guilford County, North Carolina, as de- 
fined by the laws of the State of h'orth Carolina. 

2. On 8 April, 1926, the board of trustees of such special charter 
district passed a resolution requesting the board of education of Guil- 
ford County to assume jurisdiction of such special charter district and 
directing the chairman and secretary of such board to execute a quit- 
claim deed conveying the property belonging to such school district to 
said county board of education. 

3. At the time of the passage of such resolution, said board of trus- 
tees did not hold the legal title to such property, the same being vested 
in the city of Greensboro. The county board of education, upon re- 
ceiving such request, by resolution duly passed, deferred action thereon 
and ordered such request filed with the secretary of such county board 
of education, and directed such secretary of such county board of edu- 
cation to procure the deed referred to. 

-1. No request was made upon the duly constituted authorities of the 
city of Greensboro to execute a deed conveying to the county board 
of education such school property until some time after 25 May, 1926. 

5. On 22 June, 1926, the members of the city counci' of Greensboro, 
by a vote of five to two, directed the execution of such deed after being 
advised that they held title to such property only as trustees, and, as 
to the disposition thereof, mere subject to the direction of such board 
of trustees of said Greensboro special chartm school district. 

6. Said deed was not actually executed, either by the city of Greens- 
boro or by the board of trustees of such special charter school district, 
until 25 June, 1926, and was not placed of record until 29 June, 1926. 

7. The charter of the special charter school district [comprising the 
territory embraced in the corporate limits of the city of Greensboro 
previous to the extension thereof in 1923) has never been legally sur- 
rendered, and that such district was a special charter district on and 
after 25 May, 1926, and still constitutes a special charter district. 
Such special charter school district, by vote of the citizens resident 
thereof when the territory embraced therein constituted the corporate 
limits of the city of Greensboro, authorized the issuing of bonds of the 
par value of $1,000,000 for the purpose of purchasing sites, erecting 
buildings thereon and equipping the same for use as public schools. 
Such bonds were issued as obligations of the city of Greensboro as a 
municipal corporation and are still outstanding and constitute a lien 
upon +be property situate in such special charter district, and both 
interest and principal thereof are only to be paid from taxes levied 
upon the property situate in said district. 
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8. Such special charter district owes a floating indebtedness of ap- 
proximately the sum of $300,000. 

9. On 8 April, 1926, the defendant, county board of education, at- 
tempted to create a school district in Guilford County designated as 
"Greater Greensboro School District," embracing within its bounds the 
territory embraced in said Greensboro special charter school district 
and the territory embraced in the white school district in Guilford 
County known as McAdoo Heights, McIver, Pomona Mills, Glendale, 
South Buffalo, and a part of a district known as Muir's Chapel Dis- 
trict, and also the negro districts of Guilford County known as Jones- 
boro, McCarmel, Pomona, Terra Cotta and Jacksonville. Such alleged 
new district did not take in all of the new territory of the city of 
Greensboro as extended under the charter of the city of Greensboro as 
enacted by the General Assembly of 1923. 

10. The county board of education alleges that it created said school 
district either by adopting or modifying a county-wide plan of organi- 
zation of the schools of Guilford County, as provided for under chapter 
136, Public Laws 1923, as amended. 

11. The copy of the minutes of the county board of education attached 
as an exhibit to the complaint in this cause is a true and accurate copy 
of such parts of said minutes as they purport to be, and set out all 
that was ever done by said county board of education looking to the 
adoption of the county-wide plan of organization of the schools of 
Guilford County, except what is alleged to have been done by the 
county board of education on 19 May, 1923, and all that the minutes 
show in regard to what was done at that meeting in regard to the adop- 
tion of said county-wide plan is as follows: 

"19 May, 1923. The board met at ten o'clock a. m. in joint session 
with the school committeemen of the county. A11 members of the 
county board present, except Dr. Peacock. ,4t the joint meeting, the 
plans of the board of education with reference to school development 
in Guilford County were explained to the committeemen." Such copies 
of said minutes and exhibits attached to the complaint are made a part 
of these findings of fact as showing the actions therein referred to. 

12. Said county board of education has never adopted the county- 
wide plan of organization for the schools of Guilford County in accord- 
ance with the provisions of the statutes passed in regard to such action. 

13. There is set out in the copies of the minutes attached to the com- 
plaint in this cause all that thecounty board of education ever did with 
regard to the creation of the alleged greater Greensboro school district 
and in regard to petitioning for an election in such district to authorize 
the levying of a tax, in addition to all other taxes, of 30 cents on the 
$100 of property valuation for the maintenance of the schools in such 
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district and for the authorizing of the issuing and selling of bonds of 
the par value of $2,300,000 to purchase sites for, erect buildings on and 
equip such buildings for school purposes in such distimict, and to levy 
taxes to pay interest upon said bonds and to create a ainking fund for 
the retirement of such bonds at maturity. 

14. There is set out in the copies of the minutes of the board of county 
commissioners of Guilford County attached as an exhibit to the com- 
plaint in this cause, all that such board ever did in regard to ordering 
held and auditing the returns of such election. 

15. Said elections were ordered held 25 May, 1926, and previous to 
such time and at such time the property in the Greensboro special 
charter school district was subject to a maintenance tax of 50 cents on 
the $100 of property valuation, and in the official notice of said election, 
a copy of which is attached to the complaint in this cause, the voters in 
said district were notified that the voting of a maintenance tax of 50 
cents at  the election on 25 May, 1926, would repeal the authority to 
levy the maintenance tax of 50 cents theretofore authorized and levied 
in said special charter district. 

16. There were more registered, qualified voters for said election of 
25 May, 1926, resident of said Greensboro special charter district than 
all the other territory added to such special charter territory by the 
alleged creation of the greater Greensboro school district. 

17. No notice was given the voters resident in  said Greensboro spe- 
cial charter district that the school property of said district was to be 
conveyed, and that the same was not actually conveyed until more than 
thirty days after said election. 

18. The county board of commissioners provided for said election 
twelve voting precincts, only three of which comprised territory ex- 
clusively outside said Greensboro special charter district, and in that 
territory there were 1,294 registered voters, of which only 379 voted 
in favor of the levying of the 30 cents maintenance tax, and 392 voted 
in favor of the issuing of the $2,300,000 bonds. There was no evidence 
that a majority of the voters in the territory outside said Greensboro 
special charter district voted either in favor of the levying of such 
maiutenance tax or the issuing of such bonds. 

19. The conveying of the property belonging to such Greensboro 
special charter district on 25 June, 1926 (said deed being recorded 
29 June, 1926) mas done only with the idea that the gwater Greensboro 
school district had been legally constituted, and that the charter of said 
district had been legally surrendered, and that the couniy-wide plan had 
been legally adopted, and such school district having not been legally 
constituted and such charter not legally repealed, and such county-wide 
plan not legally adopted, the county board of education holds said prop- 
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erty as trustees for the city of Greensboro, and should be required to 
reconvey the same to such city. 

20. There was no notice given the school trustees and committkemen 
of Guilford County of thevmeeting of the county board of education 
held 8 April, 1926, by mailing notice to such committeemen and trus- 
tees, serving notice upon such committeemen or trustees, or publishing 
a notice thereof in a newspaper published in Guilford County. 

21. The elections of 28 May, 1926, were not held in a legally consti- 
tuted district and are, therefore, void and of no effect. 

Upon the foregoing facts judgment was rendered perpetually re- 
straining the defendants from issuing all or any part of the bonds 
alleged to have been authorized by the election of 25 May, 1926 
($2,300,000), from collecting any tax by virtue of said election, and 
from exercising dominion or control over the public schools in the 
special charter district, and directing the county board of education to 
execute and deliver to the city of Greensboro a deed reconveying the 
property conveyed to the county board of education by the city and the 
board of education of the special charter district on 25 June, 1926. 

The defendants excepted, assigning error, and appealed. 

Brooks, Parker & Smith for plaintiffs. 
John N .  V'ilson, A. Wayland Cooke, and Chester B. illasslich for 

defendants. 

ADAMS, J. For several years prior to 15 March, 1923, the corporate 
limits of the city of Greensboro formed a square, the center of which 
was the center of the intersection of Elm and Market streets, the sides 
being each two miles in length, cutting at  right angles imaginary lines 
drawn north, south, east, and west from the center, and enclosing an 
area of four square miles. This area, it is admitted, constituted a 
special charter district in the public school system of Guilford County. 
Private Laws 1911, ch. 2, see. 19 et seq. I n  1917, pursuant to C. S., 
2903, the city adopted a new charter, in which i t  was provided that 
the city should continue to be an independent school district and as 
such should have exclusire control of the public free schools within the 
corporate limits as they were then prescribed and as they might subse- 
quently be extended, and that the board of education should be charged 
with the duty of erecting buildings and maintaining an adequate system 
of schools within the district. The legal title to the school property was 
vested in the city. Some time in  the same year (1917) in an election 
duly held there was authorized by the vote of a majority of the quali- 
fied voters of the city a maximum property tax of fifty cents on the 
one hundred dollars valuation of property, to be used for the mainte- 
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nance of the public schools within the district, and this tax has since 
been annually levied and collected. Also, there was authorized by a like 
vote an issuance of bonds in the sum of one million dollars, the proceeds 
of which were to be used in acquiring land and erecting suitable build- 
ings and equipping them for school purposes. These bmds were issued 
and sold as the obligation of the city of Greensboro (Dufy v .  Greens- 
boro, 186 N. C., 470), and the city has annually levied a tax to pay the 
interest and to retire the serial bonds as they mature. The plaintiffs 
allege that the special charter district owes in addition a floating debt 
of about $300,000 and that no provision has been made for assuming 
or paying this indebtedness; but in re$ly the defendants aver that the 
General Assembly has provided that this obligation ",shall be and re- 
main" the indebtedness of this particular district. Private Laws 1923, 
ch. 37, sees. 31, 32, 91. This act, in like manner with the charter 
adopted in 1917, continued the old city limits as an independent school 
district under the name of the "Greensboro School District." 

I n  1921 the whole of Guilford County, save the special charter dis- 
trict and High Point Township, was made a special school taxing dis- 
trict (Public-Local Laws 1921, ch. 131; Public-Local Laws 1921, Ex. 
Ses., ch. 38) ; and in  1922 a majority of the qualified voters therein 
authorized the annual levy and collection of a tax not exceeding twenty- 
fire cents on the one hundred dollars valuation of property situated 
within the territory. This tax also has been regularly collected. 

At the session of 1923 the General Assembly enavted a series of 
statutes, effective on 15 April, 1923, amending and codifying the laws 
relating to public schools, therein prescribing a method for the adop- 
tion of a county-wide plan of organization. Public Laws 1923, ch. 136, 
Art. V I ;  3 C. S., 5481. The defendants allege that on 19 May, 1923, 
the county board of education in the exercise of autliority conferred 
upon it by this act adopted a county-wide system or plan of organiza- 
tion and retained the plan until modified on 10 April, 1926, as a means 
of providing an adequate school system for the benefit of all the chil- 
dren of the county; but this allegation is specifically denled by the plain- 
tiffs. 

I n  a meeting held on 2 February, 1926, the board of county commis- 
sioners, pursuant to a request of the county board of education and in 
compliance with 3 C. S., 5663, ordered that an election be held on 
30 March, 1926, to ascertain whether the voters of the county favored 
the levy of a special county tax not to exceed thirty cents on the one 
hundred dollars valuation of property to supplement the six months 
school fund and, if authorized, to be levied in lieu of the tax of twenty- 
five cents imposed in the special taxing district created under the act of 
1921. The election was held, the returns were canvassed, and it was 
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declared that a majority of the qualified voters of the county had voted 
in favor of the proposed tax. 

The plaintiffs allege that on 8 April, 1926, the county board of educa- 
tion attempted to create a new school district, which was to function 
on and after 1 July, 1926, including the special charter district and the 
territory embraced in  several other districts; that on the same day the 
trustees of the special charter district formally requested the county 
board of education to assume full jurisdiction therein and directed the 
execution and delivery to this board of a release or quitclaim to all the 
school property therein situated. I t  is alleged by the plaintiffs that the 
proposed new district was never legally established and that the special 
charter district remains as it was originally created. This the defend- 
ants deny. 

On 15 April, 1926, the board of county commissioners, in  agreement 
with a resolution passed by the board of education on 8 April, ordered 
a special election to be held in the alleged new district on 25 May, for 
the purpose of submitting to the qualified voters thereof the two ques- 
tions of authorizing a maintenance tax of thirty cents on the hundred 
dollars valuation of property in addition to all other taxes and of issu- 
ing bonds for the district in the sum of $2,300,000, and levying a tax 
in addition to all other taxes, sufficient to pay the interest and to pro- 
vide a sinking fund for the payment of the respective bonds at maturity. 
The election was held, and it was formally determined that a majority 
of the qualified voters favored the taxes and the bonds. 

This synopsis in connection with the findings of fact forms a back- 
ground against which the assignments of error may be viewed; and as 
these assignments involve, not only inferences of law, but findings of 
fact, we may recall the rule that in appeals of this character the court 
is not concluded by the facts as found by the trial judge, but is at lib- 
erty to review the evidence and to determine the facts for itself-a rule 
none the less available because in the judgment of the court the findings 
of fact and the conclusions of law are in some instances apparently 
intermingled. Howard v. Board of Education,  189 N.  C., 675; Cam- 
eron v. H i g h w a y  C o m i s s i o n ,  188 N. C., 84; Lee v. Waynesvi l le ,  184 
S. C., 565. 

One of the points on which the briefs exhibit wide divergence of 
reasoning relates to the alleged adoption of the county-wide plan of 
organization. The defendants say that it is immaterial whether or not 
the county board of education legally adopted the plan on 19 May, 
1923, and thereafter continued i t  in effect as set forth in the affidavit of 
T. R. Foust, for the reason that a new plan, which was essential to the 
creation of the greater Greensboro school district, was legally adopted 
on 8 April, 1926; while the plaintiffs insist that there is no recorded 

20-192 
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adoption of the system and tha t  it never became effective. This  dis- 
agreement invites a n  examination of the evidence on the point. 

I n  several of its meetings, held on and after 7 November, 1925, the 
county board of education considered a petition requesting an  extension 
of the city school district. The  question was again presented in  a meet- 
ing held 29 December, 1925. At  that  time the board of education was 
working under a couuty-wide plan, legal or otherwise, and it was con- 
cluded that  a n  extension of the city school district-thl: old Greensboro 
school district-could not be effected without making a change in  the 
"existing" plan. 3 C. S., 5481(2).  ,Iccordingly, in this meeting the 
county superintendent of public instruction exhibited a map of Guil- 
ford County, "showing the present locatioli of each school district, the 
position of each, the location of roads, strcarns, and their natural  bar- 
riers, the number of children in each district, and thc size and condi- 
tion of each school building in  each district." This  was in  strict com- 
pliance u i t h  the statute. 3 C. S., 5481(1). Thereupon a plan "was 
prepared, indicating proposed changes so as to work out a more advan- 
tageous school system for the entire county7'; i t  was fi ed with the  sec- 
retary and marked, "Tentative modification of county-wide plan, 29 
December, 1925." Before adopting the proposed plan the county board 
of education was required to call a meeting of all the school commit- 
teemen and the boards of trustees and to lay the plan before them for 
their advice and suggestions ( 3  C. S., 5481, sec. 2)--notice to those 
affected to be given by one publication, a t  least ten days before the meet- 
ing or hearing, i n  a newspaper published at the county seat, giving the 
bour, day, and place of the meeting or hearing and the purpose thereof, 
and by mailing to or serving notice upon all committeemen and trustees. 
Public Laws 1924, Ex.  Ses., ch. 121, sec. 2. The  county board of educa- 
tion called a meeting of all the committeemen and all the trustees to be 
held a t  ten c'clock on 16  January ,  1936, to consider a modification of 
the county-wide plan. Notice that  the meeting had been called and 
that the tentative plans contemplated the creation of a new school dis- 
trict was published in a newspaper and sent by registered mail to every 
comnlitteeman and trustee in  the county, as the statute requires. I n  
the meeting not only the extension of the  city school district was con- 
sidered, but the "whole educational program" of the county. Objec- 
rion was ma& L L ~ ,  the extension of the city school district would result 
in removing taxable property from the county taxing district to the 
city district; but the election held on 30 March, 1926, removed this 
objection. Until the election was held the county board of education 
deferred action involving any change in  the boundari ,?~ of the school 
districts. It mas a few days thereafter, 8 April, that  the board "took 
up the consideration of the adoption of the county-wide plan discussed 
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at  the meeting on 16 January, 1926, and at the joint meeting held on 
16 January, 1926, with the school trustees, committeemen and school 
patrons of the county" and resolved "that the existing county-wide plan 
or organization of schools be and is hereby changed and modified," as 
set forth in the resolution. I f  at  this time there did not "exist" a 
county-wide plan which had been legally adopted, the board since 
19 May, 1983, had proceeded on the theory that the plan was in prac- 
tical operation and the repeated references in the minutes to the "exist- 
ing plan" should be considered in the light of this fact. Moreover, the 
new plan affected every school district in the county. R. 36, 37, 38. 

Against the legality of this procedure the appellees urge the conten- 
tion that the provision for giving notice is mandatory and that no notice 
was given of the meeting held on 8 April. Whether under Spruill v. 
Davenport, 178 N. C., 364, and other cases, the direction is mandatory 
we need not now adjudge, for me do not concur in the appellees' inter- 
pretation of the statute requiring notice to be given. The act of 1923 
( 3  C. S., 5481) requires the board of education before changing the 
adopted plan to notify interested patrons and the committeemen whose 
advice is sought, and the act of 1924 (Ex. Ses., ch. 121) points out the 
method by which the notice shall be given; but this notification is de- 
signed to provide a hearing for the committeemen, trustees, and in- 
terested patrons before the modification or adoption of the county-wide 
plan. This in our judgment is the reasonable construction of the stat- 
utes. There is no machinery for adopting the plan in a joint meeting 
and no requirement that there shall be notification of the meeting at 
which the plan is to be adopted by the board of education. The joint 
meeting is advisory; the plan can be adopted only by the board. We 
conclude therefore that his Honor was in error in finding as a fact 
(twelfth paragraph of the judgment) that the county-wide plan had 
never been adopted. Hawington v. Comrs., 189 N. C., 572; Blue v. 
Trustees, 187 N .  C., 431. 

Since the boundary lines of a school district can be changed only as 
the statute provides (C. S., 5481(2), it is essential to determine 
whether the greater Greensboro school district was created in accord- 
ance with an adopted county-wide plan of orgarization. 

The plaintiffs aver that the special charter district has never ceased 
to exist, and, indeed, that its charter could not legally be repealed under 
C. S., 5555 (School Law, sec. 157). Their argument on the latter 
proposition is based upon sections in  the city's amended charter of 1917 
and 1923 to the effect that the city is and shall continue to be an indc- 
pendent school district and shall have exclusive control of its public 
free schools. This position, they say, is fortified by the provision that 
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other school districts in the county may be changed in the manner pro- 
vided by law. Their deduction is obvious: the special charter district 
is the creature of a local law which is inconsistent with and is neither 
modified nor repealed by the general law; the special charter district 
therefore is established and is not subject to change in like manner with 
other districts. They cite Felnzet v. Comrs., 186 N. C., 251, in which 
it is held that a local statute enacted for a particular municipality is 
intended to be exceptional, and is not repealed by the enactment of a 
subsequent general law. The opinion goes further: "Unless the repeal 
is ~ rov ided  for by express words or arises by necessary implication." 
I s  not a definite repealing clause included in the School Code? This 
lam went into effect on 1 5  April, 1923, and in "express words" repealed 
all laws in conflict with it, including those "passed by the General As- 
sembly of 1923." Public Laws 1923, ch. 136, see. 378. The repealing 
clause embraced the amendment of 1917 and that of 1923, which was 
effective from and after 15 March. Private Laws 1923, ch. 37, sec. 106. 
This clause points out the legislative purpose to repeal conflicting laws 
and to provide the means by which a special charter district, municipal 
or other, may surrender its charter rights and become a local tax 
district. 

We advert now to the other proposition: that the spe1:ial charter dis- 
trict has never ceased to exist. As we understand it, the plaintiffs' argu- 
ment is this: Under section 157 (C. S., 5555) when the petition of the 
special charter district is accepted by the county board of education, 
the trustees of the special charter district must convey to the county 
board the title to all the school property; here the deed was not executed 
until 25 June, 1926, and mas not recorded until 29 June;  it is the regis- 
tration of the deed which repeals the special charter; therefore the spe- 
cial charter was not repealrd, if at all, until 29 June;  if the charter was 
not repealed before that time the special charter district was not legally 
included in the greater Greensboro school district, and the attempted 
creation of this district was void. The situation, we grant, is riot free 
from difficulty; but the argument, while not without force, in our judg- 
ment is not conclusive. 

On 8 April, 1926, the board of education resolved: "That in accord- 
ance with the county-wide plan adopted 8 April, 1926, there be and 
hereby is created a new school district to be known as greater Greens- 
boro school district, which shall begin to operate as such on 1 July, 
1926," made up of the existing Greensboro school district and eleven 
other districts, together with a part of Muir's Chapel District. Blue v. 

'Trustees, 187 N. C., 431. C. S., 5430, provides: "Whenever duties are 
assigned to the county board of education in this subchapter it shall not 
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be construed so as to take away from the board of trustees of any 
special charter district any duties or other powers assigned to said board 
of trustees by-the General Assembly"; and the Court has said that 
special charter districts do not as a rule come within the compulsory 
regulations of the public school authorities unless and until they have 
surrendered their special charters according to the provisions of the 
school law. Blue v. Trustees, supra; Sparkman v .  Comrs., 187 N. C., 
241. As indicated, the school law prescribes the method. 3 C. S., 
5555; School Code, sec. 157. 

Now, what was done? On the same day (S April, 1926), the special 
charter district adopted a resolution requesting the county board of 
education to assume full jurisdiction of the Greensboro school district 
and directing the execution of a quitclaim deed conveying title to the 
school property. R. 39. Intending to form the new school district the 
board of education deferred final action, but requested its secretary 
meanwhile to secure the necessary conveyance of the property. I t  is 
alleged in the complaint and admitted that again on 22 June, 1926, 
the city council by a vote of five to two directed the conveyance to 
be made; but in making this order they were responding to legal ad- 
vice that they held the title to the property only as trustees. I n  the 
resolution creating the greater Greensboro school district the board 
of education declared that i t  immediately came into being, but that it 
should "begin to operate as such on 1 July, 1926." I t  was deemed 
necessary to hold an election in the new district before the close of 
the fiscal year; to this end the new district must exist. The request 
that the county board of education should assume full jurisdiction of 
the special charter district manifested a purpose on the part of the 
board of trustees to surrender its charter rights. The trustees con- 
cluded that they no longer had control; that they were naked trustees; 
and that jurisdiction was then vested in the county board. The board 
of education, however, as suggested by the appellants, was in this 
dilemma: immediate acceptance would have been followed by imme- 
diate conveyance of the school property and immediate registration of 
the deed; the county board would then have been compelled to assume 
immediate control of the special charter district. This would have 
disarranged the schools in  the special charter district and in other 
districts forming a part of the new district; it would have broken into 
the full term of the special charter district and would have left the 
new district without money for the remainder of the fiscal year; for 
the money raised by taxation in the special charter district could not 
have been used for the benefit of the new district. Apparently the 
only present escape from this predicament was in  the course pursued 
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by the board of education: to make the necessary changes without 
trammeling some of the schools it proceeded on the ~ r i n c i p l e  that the 
special charter district, upon surrender of jurisdiction by the trustees, 
became an inchoate local tax district. However this may be, it brought 
into existence the new school district which should not "begin to oper- 
ate as such" before the end of the fiscal year lest the hazard of deranged 
schools be incurred; it prescribed new boundary lines; it procured an 
election; it took other necessary steps. These measures, while not 
concurrent in time, were directed to a common end-tEe ultimate tech- 
nical repeal of the special charter and the synchronons functioning of 
the new district. Every separate measure was a m i . ;  the combined 
units were one transaction, the several components of a unified whole. 

With respect to statutes construction is strict or liberal. Strict con- 
struction refuses to extend the import of words used in a statute so 
as to embrace cases or acts which the words do not dearly describe; 
liberal construction is that by which the letter of the statute is en- 
larged or restrained so as more effectually to accomplish the purpose 
intended. I n  this case we are convinced that the legislative intent calls 
for a liberal, comprehensive and rational construction of the statutes 
in question; and this construction leads to the conclusion that the 
special charter of the old city district did not function after the juris- 
diction of the trustees was surrendered, and that the new district was 
lawfully created. 

The plaintiffs refer to the defendants' allegation that the county 
board of education intended that the special charter district withdraw 
the surrender of its charter rights if the voters in the new district failed 
to vote the proposed tax and bonds. Whether the board of education 
could permit the trustees to withdraw the petition or whether it could 
be withdrawn without such permission is academic; the election was 
held and the tax and bonds were voted. With the mere motive of the 
county board in deferring action we are not concerned. 

The validity of the election held on 25 May is questioned by the 
appellees on the ground that there was no separate vote. in that part of 
the district which is outside the special charter district, and that it does 
not affirmatively appear that a majority of the voters in the outlying 
territory approved the proposition submitted. The cases of Hill v. Lenoir 
County, 176 N .  C., 572, Hiclcs v. Comrs., 183 N .  C., 394, Perry v. 
Comrs., ibid., 387, and Barnes v. Comrs., 184 N .  C., 327, were decided 
before the enactment of the school code. Public Laws 1923, ch. 136. We 
have held that the county-wide plan was duly adopted; these cases, then, 
are not pertinent. Sparkman v. Comm., .supra, Coble v. Comrs., 184 
N.  C., 342, and Plott v. Comrs., 187 N .  C., 125, dealt with special taxing 
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districts. Harrington v. Comrs., supra, applied or extended the doc- 
trine to school districts created under an adopted county-wide plan of 
organization and must now be regarded as controlling on this point. 

We think it unnecessary to dwell on the exception to the seventeenth 
finding of fact. There is nothing in the judgment to indicate that this 
finding had any appreciable bearing upon any of the conclusions of law, 
or that the voters did not know that the conveyance would be made, or, 
if they did not know, the effect of their ignorance on $he election. 
The statute was constructive notice and no other notice was required. 
3 C. S., 5555. 

I t  is finally urged on behalf of the plaintiffs that the judgment 
should be upheld because in the creation of the new district no pro- 
vision was made for the indebtedness of the special charter district 
or the special taxing district. I t  is not clear that the judge considered 
this question, though it is a subject of discussion in the briefs. 

We have referred to the provision that all obligations of the special 
charter district shall be and remain the indebtedness of the district. I n  
the notice of the election held on 25 May, 1926, was the following: 
"The voting of the maintenance tax will repeal the maintenance tax 
heretofore voted and levied for the old Greensboro school district, but 
not any tax required by law for payment of outstanding indebtedness 
nor will it affect the county-wide maintenance tax of not exceeding 
thirty cents voted 30 March, 1926." 

The territory in the old city district 1s still liable for the floating 
indebtedness of the district ($300,000) and for the bond issue of a 
million dollars, the obligation of the city. See School Code, sec. 5. 
With the repeal of the special charter the old city district became a 
local tax district (School Code, 157) subject to sec. 228, which pro- 
hibits its abolition while it is in debt. The statutes formulating the 
county-wide plan have no provisions for existing debts; but section 
238 of the School Code, dealing with special taxing districts, confers 
upon the county board of education authority to assume all the in- 
debtedness, bonded or otherwise, of a local tax or special charter dis- 
trict. The county board was not obliged to assume such indebtedness 
and did not do so; we must therefore conclude that the property orig- 
inally affected remains liable. Plott v. Comrs., 187 N.  C., 125; Coble 
v. Comrs., supra. 

After giving to the entire record, the briefs, and the oral argument 
our careful and deliberate consideration, we are of opinion that all the 
exceptions taken by the appellants should be sustained and that the 
judgment of the Superior Court should be and it is hereby 

Reversed. 
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E. V. DAWSON, F I R S T  NATIONAL BAKK, OF DUNN, A V D  N. A. TOWS- 
SEND, TRUSTEE, v. CONCORDIA F I R E  INSURANCE COMPANY, OF 

A~ILWAUKEE, W ~ s c o ~ s r n - ,  AND NATIONAL BEN FRAAKLIN F I R E  IS- 
SURANCE COMPBSY, OF PITTSBURGH, PEKNSYLVANIA. 

(Filed 20 October, l!QG.) 

1. Insurance,  Fire--Policies - Contracts  - P a y m e n t  of P r e m i u m  - De- 
livery-Intent. 

Where a policy of fire insurance is in the  hands  of t he  company's 
soliciting agent, before the  insured has  paid the  premium thereon neces- 
sary  for the policy to be enforced in case of loss by tlle insurer,  a s  e s -  
pressed upon i t s  face, and a loss has  been incurred which is  covered by 
the  policy, under conflicting evidence, the  question a s  to whether tlle 
policy has  been delivered to the  soliciting agent of the comlmny is largely 
one of intention of the  insured, and the  agent of the  insurer who had 
agreed between themselves tha t  the  payment of the premium should be 
deferred. 

Whether or  not a fire insurance company has  deliverell i t s  policy corer- 
ing the  loss in suit  to i t s  agent with the intent t h a t  i t  slionld be delivered 
to  the  insured contrary t o  a n  express condition appearing in  the face of 
the  policy that  i t s  validity depended upon the  payment of the premiuni 
by the  i~lsured,  may be shown by the  words or acts of the insured indi- 
cating tha t  the policy, in the  hands  of the  agent at the t ime of the loss, 
was  not beyond i t s  legal control, and if the  insured, the  plaintiff in the 
action, establishes this fac t  t o  the contrary,  he may recover damages for 
a loss occurring within the  life of the  policy. 

3. Same--Delivery of Policy Upon Condition of P a y m e n t  of P rcmium.  
A policy of fire i ~ ~ s u r a n c e ,  issued in the statutory form, may by ngree- 

ment between the  insurer or  i t s  authorized agent and the  insured be de- 
livered upon the  mutual intent,  t ha t  i t  shall  be valid only upon the subse- 
quent payment of the  premium a t  a fixed future  date,  and under such 
circumstances the policy will h a r e  no binding effect until  this condition 
has  been fulfilled. 

4. Same-Principal and Agent-Agreement of Agent  Extending T ime  
To P a y  P remium.  

Where the  agent of a fire insurance company has  personally n q e e d  
with the  insured tha t  t he  la t ter  may pay tlle preminm thereon within a 
certain fixed time, and the  company itself is not a part!- thereto, and has 
not become bound thereby, and a loss has  occurred within the lifc of the 
policy contract, t he  insurer,  the principal, i s  not liable for the 10s- in 
suit. 

5. Same---Cancellation of Policy by Insurel~Notice-Policy-Contracts. 
Where a fire insurance company has  issued a policy, through i t s  agent, 

upon condition tha t  i t  may cancel i t s  policy upon givrn previous notice 
to  the  insured, such notice has  no application to a scy~arate and inde- 
pendent agreement betweeri the  agent and the  insured a s  to the pay- 
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ment of the premium, contrary to the terms of the policy, or requires the 
insurer to give such previous notice before canceling the policies a t  the 
agent's request. 

6. Same--Notice of Cancellation Given by Insurer 's Agent Under a n  In- 
dependent Contract. 

The stipulation in the standard fire insurance policy, giving the insurer 
the right of cancellation upon notice, is for the protection of tlie insurer, 
and requires a strict compliance with its terms as  to the notice given, 
but is not applicable when the notice is given by its agent, acting ill 
behalf of the insured, under an independent agreement with the insured 
as  to the payment of the premium contrary to the express stipulation of 
the policy, and by which agreement the company has never become bound. 

7. Insurance, Fire--Policies - Contracts - Principal and  Agent - Can- 
cellation. 

Where the agent of the insurer enters into an independent contract 
with the insured to carry the premium for a certain period of time, and 
the insured has failed to pay accordingly, there is an implied authority 
given by the insured to the agent, to caucel the policy with insurer, under 
the prorision in that respect of the standard or statutory form. 

8. Insurance, Fire-Policies-Loss Payable Clause-Damages-Insurer's 
Liability. 

Where the insured has lost his right to recover for a loss by fire under 
his contract with the insurer, for failure to pay the premium, no right 
can be acquired by one claiming under the "loss payable clause" of the 
policy contract. 

9. Contracts-Par01 Evidence-Written Contracts. 
Where the defense to an action to recover upon a policy of fire insur- 

ance is that the policy was not delivered to the insured for nonpayment 
of premium, it  goes to the question as to whether the contract had been 
made, and admits of par01 evidence contradictory or a t  variance with 
tlie written contract in suit. 

AUAMS, J., dissenting. 

APPEAL by plaintiff f r o m  Sinclair, J., of HARNETT. NO error .  
O n  13 Apri l ,  1923, defendant  insurance companies issued two poli- 

cies of insurance, i n  t h e  s tandard  f o r m  prescribed by  statute, insuring 
plaintiff, E. V. Dawson, f o r  one year, against loss of t h e  property de- 
scribed therein, by fire; each policy was  f o r  $2,500; contemporaneously 
with the  issuance of said policies, it was expressly agreed by  said plain- 
tiff, and  t h e  agent of defendants, t h a t  credit should be extended by  
said agent  f o r  t h e  payment  of t h e  premiums therefor, a n d  t h a t  if said 

premiums were not  paid within the  t i m e  agreed upon, which was pr io r  

t o  30 Apri l ,  1923, said agent  might  cancel said policies; t h e  policies 

were not delivered to plaintiff, but  were retained by  t h e  agent f o r  

plaintiff, t h e  insured ;  the  premiums were not pa id  within the  t i m e  

agreed upon, and  on 30 Apri l ,  1923, the  agent wrote on  each policy 
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the word "Can," an  abbreviation for the word "canceled," and sent 
the policies to the general agent of said companies, a t  Raleigh, N. C.; 
on 2 June,  1923, the property described in said po1icic.s was destroyed 
by fire; the value of the property, at the date of its destruction, was 
$8,000. This  action mas begun on 22 October, 1923, to recover the 
amounts alleged to be due under said policies. 

Each of said policies contained a clause in the followmg words: "Any 
loss that  may be ascertained and proven to be due the assured under 
the building items of this policy shall be held payable t3  Fi rs t  National 
Bank, Dunn, N. C., subject, nevertheless, to all term:; and conditions 
of this policy." At  the time of the issuance of said policies, plaintiff, 
E. V. Dawson, was indebted to said bank. 

Upon the verdict of the jury, finding the facts as a b x e  stated, judg- 
ment was rendered that  plaintiffs take nothing by this action, and that  
defendants go without day. F r o m  this judgment plaintiffs appealed 
to the Supreme Court. 

E. C. T17est and Clifford & Toulnsend for plaintiffs. 
F.  5'. Spruill and Young d Young for defendants. 

CONNOR, J. The  policies of insurance, upon which this action was 
begun, issued on 13  April,  1923, and insuring plaintiff, E. V. Datvson, 
for one year, against the loss of the property described therein, by fire, 
were in force on 2 June,  1923, the date of the destruction of said prop- 
erty (1) uriless said policies were delivertd upon condition that  they 
should not become effective unti l  the premiums were paid, or ( 2 )  unless 
the policies were canceled on 30 April,  1923, as  contended by defend- 
ants. Plaintiffs contend that  the policies were delivered without con- 
dition as to payment of premiums, and that  the attempted cancellation 
by the  agent on 30 April, 1923, was not valid, and therefore did not 
release defendants from their obligations, under the policies, because 
no notice, as required in the policies, was given to him by defendants, 
of a n  intention to cancel the policies, or that  the same had been can- 
celed. 

Whether a policy of insurance has been delivered or not is  largely 
a question of intention. I f  it  was the intention of defendant con~panies, 
acting by their authorized agents, that  tht. policies, executed by them, 
should be completed instruments; if this intention -as evidenced by 
words or acts of defendants, indicating that  the policies were put be- 
yond their legal control; and if plaintiff acquiesced in  this intention, 
and accepted the policies, they were delivered, so as to become effective 
from the date of issue, notwithstanding they did not pass beyond the 
physical control of the agents of the defendant companies; Vance on 
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Imurance, p. 169; Hardy v. Insurance Co., 154 N. C., 430; Jlfg. 
6'0. v. Assurance Co., 161 N. C., 88, 26 C. J., 58, sec. 51. Reten- 
tion by the agent of the company of the policy, which, as between the 
insurer and the insured, has been delivered as a completed instrument, 
does not affect its validity. 

A policy of insurance, in form as required by statute, may be de- 
livered upon condition that it shall not become effective until the hap- 
pening of some subsequent event. "In such cases, the policy is of no 
binding effect until the condition is fulfilled. Such conditions may be 
shown by parol, without violating the well-known rule prohibiting the 
varying of written agreements by parol testimony. The condition so 
shown goes to the existence of the policy, and not to its terms." Vance 
on Insurance, p. 170. I n  Hartford Fire Imurance Co. v. Wilson, 187 
U. S., 467, 47 L. Ed., 261, it is held that a policy of fire insurance 
may be delivered to the agent of the insured upon condition, and that 
if the condition is not fulfilled, prior to the destruction of the property 
by fire, no recovery can be had, because the policy had not become 
effective prior to the loss. 18 Roses' Kotes, p. 1187. See 26 C. J., p. 
59, note 95. 

The jury in the instant case has found that the policies were issued 
as alleged in the complaint; there is no finding or admission in the 
pleadings or otherwise that they were issued or delivered, conditionally 
as between the insurer and the insured. The policies became effective 
for all purposes on the day of their issue. The agreement as found by 
the jury was not betmeex the insured and the insurer with respect to 
the terms of the policy but between the insured and the agent of the 
insurer with respect to the payment of the premiums to the said agent, 
and not to the company. Unless canceled in accordance with its terms, 
each of the policies continued in full force and effect from date of issue 
until 2 June, 1923, the day on which the property was destroyed by 
fire. There was an unconditional delivery of the policies, and they 
were in full force and effect, according to all the terms thereof from 
the date of their issuance. 

I t  is expressly stipulated in each policy, as required by statute (1) 
that "this policy will be canceled at  any time at the request of the 
insured," and ( 2 )  that "the policy may be canceled at any time by 
the company by giving to the insured five days' written notice of can- 
cellation." S o  notice of intention to cancel, or of cancellation was given 
to the insured by the company. Clearly, therefore, if the attempted 
cancellation of the policies, on 30 April, 1923, was upon the initiative 
of the companies, or of their agent, acting for them, it was void. I t  
did not release the companies from their obligations under the policies; 
they were in force, notwithstanding such attempted cancellation, on 2 
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June, 1923. K O  contract, valid in its inception, and unobjectionable 
in its terms, can be canceled, without the consent of rill parties, who 
hare acquired rights thereunder. Trust C'o. v. Ins. (To., 173 N. C., 
558. The insured, when he accepted the policy, consented that the 
company might thereafter cancel the policy, upon giving him notice, 
in writing, of five days. This provision is manifestly for the pro- 
tection of the insured. The right of the company to cancel the 
policy exists only because of the consent of the insured, given at  the 
time of his acceptance of the policy and thereafter to be acted upon 
by the company only upon strict compliance by it with the terms upon 
which such consent mas given. "A consent to a cancellation on a speci- - 
fied condition does not terminate the insurance unless such condition 
is performed." 26 C. J., p. 147, note 38. No written notice of five 
days having been giren to plaintiff, by defendants, as required by the 
terms of the policies, defendants had no right to cancel the policies 
on 30 April, 1923; if the cancellation on said date was made by the 
companies, and not at  the request of plaintiff, it is void, and did not 
terminate the insurance. Vance on Insurance, p. 495; M f g .  Co. v. As- 
surance Co., 161 N. C., 88. 

I t  is stipulated in  the policy, however, that it will be canceled at 
any time by the cornisany, at the request of the insured. This request 
niay be made by the insured, in person, or by his authorized agent. 
Manifestly, the request for cancellation must be made after the policy 
has been issued, and while it is in force. I t  does not follow, however, 
that the agent who makes the request in behalf of the insured, must 
hare been authorized so to do, after the policy has been issued, and 
while it mas in force; such authority may be given prior to, or con- 
temporaneously with the issuance of the policy. I t  may also be given 
upon condition, to be exercised in the discretion of the agent, upon 
the happening of the condition. 

I n  the instant case, the terms of the contract of insurance between 
the insured and the insurer are contained in the written policy, as re- 
quired by statute. The agreement as found by the jury, with respect 
to cancellation upon the failure of plaintiff to pay the premiums on 
the policies, was not a part of the contract of insurance between plain- 
tiff and defendants. Only plaintiff, and the agent, acting in  his own 
behalf, and not for his principal, were parties to this agreement. The 
agent did not undertake to act for, or to bind his principal, by the agree- 
ment. Failure of plaintiff to pay the premiums, mithin the time 
agreed upon, was not intended to result in a forfeiture of the policy. 
The agreement had no effect whatever upon the rights and obligations 
of plaintiff and defendant, under the policy. I t  was for the protection 
of the agent, who, upon the issuance-of the policies, became liable to 
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defendants for the amount due for premiums. These premiums were 
payable in  money; it was the duty of the agent to collect the premiums; 
upon the issuance of the policies, he became liable at  once to the com- 
panies for the amount of the premiums. I n  extending credit to plain- 
tiff, he was acting for himself, and not for the company. I n  consid- 
eration of the extension of credit, plaintiff agreed that upon his failure 
to pay the amount due as premiums, within the time agreed upon, the 
agent, acting for him, might cancel the policies, and thus relieve him- 
self of liability to the company, or at  least reduce the amount for which 
he was liable on account of premiums on these policies. The effect of 
the agreement was to authorize the agent, in behalf of plaintiff, to 
have the policies canceled by the companies, by making the request 
as provided in the policies. The agent having made the request, upon 
the-failure of plaintiff to pay the amounts due him for premiums on 
the policies within the time agreed upon, the policies were thereby can- 
celed on 30 April, 1923. After said date they ceased to have any validity 
as contracts of insurance. There is no error in the judgment that 
E. V. Dawson take nothing by this action. 

The authorization by plaintiff of the agent of the companies to can- 
cel the policies, as his agent, upon plaintiff's failure to pay the amounts 
due as premiums, within the time agreed upon, and the cancellation 
by said agent of the policies, under such authority, was not inconsistent 
with the duties which said agent owed to the companies. He  had fully 
performed such duties when the policies were issued. The companies 
had consented that they should be canceled at any time upon the re- 
quest of plaintiff. No terms or conditions were imposed upon plaintiff, 
and upon his request, made by the agent, defendants had no discretion, 
with respect to the cancellation. See Warren v. Franklin Fire Ins. Co., 
161 Iowa, 440. L. R. A., 1918 E., 477. 

There being no error in the judgment that the insured cannot recover 
in this action, it must follow that there is no error in adjudging that 
his coplaintiffs cannot recover. No sum having been ascertained and 
proven to be due to the assured under the policies, none can be recov- 
ered by them under the "Loss Payable" clause in the policies. Roper 
v. Ins. Co., 161 N. C., 151; Gilman v. Commonwealth Ins. Co., 112 
Me., 528, L. R. A., 1915 C, 759 note. The New York Standard mort- 
gage clause is not in the policies. 

The judgment is affirmed. There is 
No error. 

ADAMS, J., dissenting. 
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STATE v. JAMES JEFFREYS. 

(Filed 20 October, 1926.) 

1. Rape-Assault-Evidence-Identity. 
Where in an action for rape the defense is an alibi, and the prosecutrix 

has positively identified the prisoner a s  her assailant, and her testimony 
was corroborated by the other State's witnesses, evidence that the de- 
fentlal~t was ideutified as  the assaulter the nest morning after he was 
arrested, was not erroneously admitted. 

2. Same-Declarations. 
In  an action for rape, testimony that  the prosecuting witness said 

soon after the assault "she could hardly sit up," is competent to show the 
assault had been committed, when the identity of the defendant has been 
shown. 

3. Evidence-Nonsui&Criminal Law. 
Where the assault and the identity of the prisoner have been directly 

testified to, defendant's motion as  of nonsuit upon the (evidence is prop- 
erly denied, upon his defense of an alibi. 

4. Evidence-Corroboration-Criminal Law. 
Held,  in this action for rape, the admissiou of certairi testimony tend- 

ing to impeach the defendant's testimony, was not erroneous. 

5. Evidence-Character-Substantive Evidence. 
The  evidence of the good character of a witness who has testified for 

the defendant in a n  action for rape, cannot be considered a s  substantive 
evidence to sustain an alibi he has set up as a defense. 

6. Appeal and  Error-Objections a n d  Exceptions-Broadside Exceptions. 
An exception that does not particularize as  to  the errar complained of 

in the admission of evidence, is objectionable a s  a broadside exception. 

INDICTMENT f o r  rape, t r ied before Barnhill, Judge Presiding, a n d  
a jury, a t  M a y  T e r m ,  1926, of WAKE. 

T h e  evidence f o r  t h e  S t a t e  tended t o  show t h a t  on  S a t u r d a y  morning, 
1 9  December, 1925, between eight a n d  n i n e  o'clock, Mrs.  S a r a h  Griffin, 
a white  woman, about  f i f ty  years  of age, was assaulted near  t h e  ci ty  
rock q u a r r y  i n  Raleigh.  

Mrs. Griffin testified t h a t  she h a d  seen the said defendant  on F r i d a y  
morn ing  when h e  h a d  passed by  her  on  t h e  road, a n d  she also testified 
t h a t  she  h a d  never seen the  m a n  before. S h e  f u r t h e r  testified t h a t  t h e  
defendant  "had a n  old l ight  overcoat on arid a c a p  a n d  was a yellow 
m a n ;  t h a t  t h e  same m a n  sits there. I know h e  i s  t h e  man .  I don't 
bcliere any th ing  about  it. I f  I were t o  live a s  old aga in  a s  I a m  I 
would know him." S h e  also testified: "He  h a d  t h a t  overcoat on, l ight  
yellow-looking coat l ike t h e  one h e  h a s  on." T h e r e  we.s also evidence 
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tending to show that she described her assailant as a ('tall, yellow negro" 
with scar and freckles, did not know which, and had a "mean-looking 
eye." 

The defendant was arrested by police officers in April, 1926, and, 
while in custody, Nrs. Griffin was asked to come to the jail and see 
whether or not the defendant was the person who assaulted her. She 
identified the prisoner. 

The defendant denied the assault or that he had ever seen the prose- 
cuting witness; and further asserted that, on 19 December, he was 
working for Mr. W. H.  Harris;  that he reached the home of Mr. 
Harris about seven o'clock and was there on his premises cutting wood 
until four o'clock in the afternoon. Both N r .  Harris and his wife 
corroborated the defendant, and Mrs. Harris testified: "Do not think 
they left there because the axes were running all the time. . . . They 
first called for the axes between seven and seven-thirty." . . . The 
home of Mr. Harris was about a mile from the Rock Quarry road 
where the assault took place. 

I n  regard to the overcoat which the defendant had on, Mr. I. M. 
Bailey testified that it was his overcoat and was in his possession until 
about 1 January, 1926, when he gave the coat to a negro nanied 
Spencer Thomas. Thomas testified that he got the coat from Mr. 
Bailey about the second week in January and loaned i t  to the defend- 
ant, J i m  Jeffreys, the day before he was arrested. 

Messrs. W. B. Hunter, E .  B. Crow, Carey K. Durfey and J. T.  Mal- 
lard testified as to the good character of Mr. and Mrs. Harris. 

V. E. Lane, witness for the defendant, testified that on Saturday 
before Christmas he saw J i m  Jeffreys and John Jeffreys, together with 
their mother, pass the railroad shop between six and seven o'clock, and 
that he asked them to cut wood for him, but that the mother said they 
were cutting wood for Mr. Harris. 

There was also testimony as to the good character of the State's 
witness, Mrs. Griffin. 

The jury rendered a verdict of guilty, and thereupon judgment was 
entered sentencing the defendant to death as provided by law, from 
which judgment the defendant appealed. 

P. T .  Bennett for defendant. 
Attorney-General Brummitt and Assistant Attorney-General Naslz 

for the State. 

BROODEX, J. There are seven exceptions appearing in the record. 
The first exception is to the following question and answer: '(HOW 
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soon after he was arrested?" (when State's witness identified defend- 
ant )  A. "Next morning." 

This exception is without merit, because the identity of defendant 
was one of the main questions in the case, and the fact that the officer 
testified that  the State's witness identified the defendant soon after he 
was arrested was corroborative of the evidence of the State's witness, 
Mrs. Griffin, who testified that  she did identify the defendant at  the 
jail the next morning after he was arrested. 

The second exception was to the following question and answer in 
reference to the physical condition of prosecutrix immediately after 
the assault: "Did she complain?" A. "Yes; she said she could hardly 
sit up." 

This evidence was competent to prove that  an  assault had actually 
been committed. Certainly, if the State's witness had not been as- 
saulted, there was no crime, and the proof of a crime was a n  essential 
part  of the State's case. 

Therefore, the bodily condition of Mrs. Griffin was competent. "When- 
ever the bodily or mental feelings or condition of an  individual are 
material to be proved, the usual expression of such feelings are admis- 
sible as original evidence." S. v. Hurgrave, 97 N .  C., 4 57; Sherrill v. 
Te7. Co., 117 N. C., 353; Lockhart's Hand  13ook of Evidence, sec. 209; 
Ilou~ard v. Wright, 173 N. C., 339. 

The third and fifth exceptions are taken because of the refusal of 
the trial judge to nonsuit the case. These exceptions cannot be sus- 
tained. The  defendant was positively identified by the prosecutrix, who 
also testified that he was the man who had assaulted her. I t  was, 
therefore, necessary to submit the case to the jury. 

The fourth exception is to the following question asked the defend- 
ant  on cross-examination : "Why didn't you ask that man out at  Mor- 
decai what he wanted you for and what did they arrest you on Hills- 
boro street one time for?" This exception cannot be sustained. The 
question was for the purpose of impeaching the witness and was there- 
fore competent. S. v. Lawhorn, 88 N. C., 634; S.  v. Holder, 153 N.  C., 
606; S. v. Winder, 183 N. C., 776. 

The sixth exception is to the refusal of the tr ial  judge to give the 
following instruction : "That evidence of the good character of a wit- 
ness for defendant, introduced to establish an alibi, shall be not only 
considered as affecting the credibility of such witness, bui as substantive 
evidence of the truth of the alibi relied upon by the defendant." The 
court properly declined to give this instruction. I n  no aspect of the 
law could evidence as to the good character of a witness tend to prove, 
that a defendant or some other person was not a t  a particular place 
a t  a particular time. The purpose of character evidenze is to enable 
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the jury to place the proper estimate upon the testimony of a witness. 
S. v. Cloninger, 149 PJ. C., 5 6 7 ;  AS. v. Morse, 171 N. C., 777. 

The seventh excerstion is  as follows: "That i t  was the duty of the 
court to charge the jury that, defendant having relied upon an alibi, 
the burden was upon the State to show conclusively and decisively tha t  
the defendant was the person that  committed the offense, and that  he 
was present a t  the time and place when said offense was committed. 
And t h e  court erred in charging the jury tha t  upon the evidence in 
the case the jury would be justified in finding tha t  some other than 
defendant committed the offense. There was no admission on par t  of 
defendant or his counsel that  would give weight to this charge by his 
Honor." This is a broadside exception to the charge of the court with- 
out specifying any particular error. 

We have examined the charge of the court with great care, and this " v 

elicamination discloses that  the charge presented every phase of de- 
fendant's defense, fully and impartially, and is free from legal error. 

The  alibi of the defendant was strong and supported by witnesses 
of good character, and, upon the evidence offered in  his behalf, if be- 
lieved, he was not guilty. Bu t  the weight of the evidence is  for  the 
jury and not for the court. The  jury, upon competent evidence, has 
convicted the defendant of a capital offense, and the iudgment as a " - 
matter of law must be upheld. 

KO error. 

STATE v. CHARLES F. EDWARDS. 

(Filed 20 October, 1926.) 

1. Habeas Corpus-Certiorari-Appeal and Error. 
Bn appeal will not lie in proceedings in habeas corpus, except in cases 

concerning the care and custody of children, and the procedure is by pe- 
tition for a writ of certiorari. 

2. Criminal Law-Judgment Suspended - Good Behavior - Conditions 
Broken. 

The trial judge mag suspend judgment upon conviction of the defend- 
ant of a criminal offense, upon condition of good behavior, etc., and 
subsequently impose and effectuate the sentence upon finding that  the 
defendant had broken the condition. 

3. Appeal and Error-Waiver-dertiorasi-Habeas Corpus. 
Where the court below of record has erroneously denied the right of 

appeal to the convicted defendant in a criminal action, he waives this 
right by failing to apply for a writ of certiorari, and by instituting pro- 
ceedings in habeas corpus. 



322 I N  T H E  S U P R E M E  COURT. [ I92  

4. Habeas C o r p u s - C e r t i o r a r i - - J u d g m e n t s - v o i d  Judgments. 
The appellate court in Artbras co?.pus proceedings may  not act :IS one 

of error and review 011 appeal, arid the question on reciew on 'defend- 
ant's behalf, is wh~ther  the judgment in question was ~ , o i d  b~cause un- 
lawfully entered. 

5. Habeas Corpus-Ccrtiora~i-Supreme Court-&cord. 
Upon the ayplic;~tion for n writ of certiorari to review ;I judgment 

entered ill proce'tlings for ka7iectn corpus, tlic case will be tlecidrd upon 
the records, and the Supreme Court will not consider any e~traneous mat- 
ters or circumstancrs. 

6. Same-Judgments. 
AIutters set forth in the writ for a habcccs corpus as having occurred 

on :l trial, will not be considered on ng~~eul  to the Suprc~me Court when 
cwitrary to a statement of fact set out in the jndgment reviewed or case 
settled. 

PETITION for .certiorari, in lieu of appeal, to review judgment of 
Calcerf, J., rendered 20 May, 1926, a t  Wilson, S. C., on return to writ 
of habeas colpus, refusing to discharge the defendant from custody. 

A. 0. Dickcns, 0. P. Diekinson and 31. S .  Strickland f o r  petitioner. 
Attorney-General Brumnzitt and Assistant Attorney-General -\'ash 

for the State. 

STACY, C. J. The defendant's petition made to this Court for a 
certiorari, contains allegations which, if supported by tlic: record, it  TTas 
thought, might have brought the case under the principle ariliourlced in 
S. v. H i l f o l ~ ,  151 K. C., 687. Fo r  this reason, and as no appeal lies 
from a judgrnent in a llalieus corpus procetding, except i n  cases con- 
cerning the care and custody of children, the w i t  was dlowecl. I n  rc 
XcC'ade, 183 K. C., 242; I n  re Croom, 175 S. C., 455. 

The record sent u p  in response to the certiorari shows the follo~ving 
facts:  

1. At the Septembrr Term, 1926, general county cclurt of Wilson 
County, Charles F. Edwards was charged, i n  No. 412 as i t  appears 
on the minute cloekct of said court with a ~ i o l a t i o n  of the prohibition 
law. H e  e n t e r d  a plea of guilty, and i t  was "adjudged by the court 
that  he be imprisoned in jail twelve months and assigred to vo rk  on 
the public roads of Wilson County. Judgment suspended on payment 
of costs." 

2. At the May Term, 1926, the followii~g entry was made in the 
same case, No. 412, as i t  appears on the minute docket of said general 
county court of Wilson County: "Whereas, at this term, upon tr ial  
duly had before a jury empaneled, and the jury ha l ing  found the 
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defendant guilty of illegal possession of liquor for purpose of sale and 
resisting an  officer, i t  is  now found by the court tha t  the defendant has 
not complied with conditions of the suspended sentence pronounced in 
said case, from which no appeal was taken, that  i t  now be revoked and 
it is adjudged by the court that  the defendant be imprisoned in jail 
twelve months and he  is assigned to work on the public roads of Wilson 
County." 

3. The  defendant appealed to the Superior Court from the judg- 
ments entered in the two cases tried a t  the May Term, 1926, general 
county court of Wilson County, and also asked that  he be allowed to 
appeal from the order and judgment entered a t  that  term in KO. 412. 
The judge ruled that  he could not appeal i n  the last named case and 
refused to  allow the same. H e  was accordingly committed to the cus- 
tody of the sheriff, and began the service of his sentence. 

4. The  defendant then applied to his Honor, T .  H. Calvert, Judge 
Presiding a t  the May Term, 1926, Wilson Superior Court, for a w i t  
of habeas corpus to have the lawfulness of his detention and imprison- 
ment inquired into and determined. The judgment entered in the 
habeas corpus proceeding finds that  "the imprisonment and restraint 
of the petitioner, Charles F. Edwards, is valid and lawful," hence the 
petition was denied. The  correctness of this judgment is the question 
n o ~ v  under review. 

The practice of suspending judgments upon convictions in  criminal 
cases, on terms that  are reasonable and just, has so long prevailed in 
our courts of general jurisdiction that  i t  may now be considered as set- 
tled and a part of the permissible procedure in such cases. S.  v. Shep- 
herd, 187 N.  C., 609; S. v. Phillips, 185 N. C., 620; S .  v. Bickers, 184 
N. C., 677; S.  v. Strange, 183 S. C., 775; S. v. Hurdin, 183 N. C., 815; 
8. v. Hoggard, 180 N. C., 678; S.  2'. Greer, 173 S. C., 759; S. v. Ever- 
ett, 164 N.  C., 399; S. v. Hilton, 151 N. C., 687. 

The question here presented was decided in  S.  v. Crook, 115 N .  C., 
760, where i t  was held that  a sentence might be imposed, for breach of 
condition, on a judgment previously suspended on payment of costs. 
Speaking to the question again in 8. v. Grifis, 117 S. C., 709, Avery, 
J. ,  said:  "We have had occasion in  S. c. Crook, 115 N .  C., 763, to com- 
ment upon the fact that  the practice adopted in the courts of this State 
of suspending judgment upon the payment of cost is a peculiar one, for 
which we have searched in  vain for precedents elsewhere. Indeed, it 
has proved difficult to find adjudications in other courts furnishing any 
analogies which would aid us in  reaching a conclusion as to the force 
and effect of such order. I t  appears, however, that  a practice somewhat 
similar had prevailed for many years in the courts ,of Massachusetts 
before i t  received the legislative sanction by enactment into a statute. 
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Comm,onwealth v. Dondican, 115 Mass., 136. But that Court and those 
of Florida and Uississippi (Gibson v. State, 6 8  Miss., 241; E x  parte 
Williams, 25 Fla., 310), where the Massac2husetts ide~ .  seems to have 
been transplanted, though they may difTer as to the manner or details 
of the proceeding, concur in holding that the sentence of t'he court, 
whether upon a finding or a confession of guilt, can be suspended only 
with the consent of the defendant. But as the postponement of pun- 
ishment, with the possibility that it may never be infl~cted, is deemed 
a favor to him, it is presumed by the court that he assents to such an 
order when made in his presence and without objection on his part. 
S. v. Crook, supra, at p. 7 6 6 ;  Gibson v. S tafe ,  supra. Where, under the 
practice prevailing in Massachusetts, the order was made that the 
judgment lie on file, it was entered with the consent of both the de- 
fendant and the commonw~ealth's attorney, and left either at  liberty to 
have the case reinstated on the docket and to demand that the court 
proceed to judgment." 

I t  is true, the judge of the county court, in the instant case, erred in 
denying the defendant the right to appeal to the Superior Court, but 
this was an error which the Superior Court could have corrected on 
the defendant's application for a certiorari to have the judgment brought 
up for review. S.  v. Greer, 173 K. C., 759. Instead of asking for a 
certiorari, as might have been done, the defendant applied to the judge 
of the Superior Court for a writ of habeas corpus. 

I t  is well settled that, in habeas corpus proceedings, the court is not 
permitted to act as one of errors and appeals, but the right to afford 
relief, on such hearings, arises only when the petitioner is held unlaw- 
fully, or on a sentence manifestly entered by the court without power to 
impose it. The judgment must be void as disthguished from erroneous. 
Dufer  I ! .  Brunson, 188 N .  C., 789. Speaking to the qucdon  in United 
States v. Pridgen, 153 U.  S., 48, the Court said: "Under a writ of 
habeas corpus, the inquiry is addressed not to errors, but to the ques- 
tion whether the proceedings and judgment rendered therein are, for 
any reasons, nullities, and unless it is affirmatively shown that the 
judgment or sentence, under which the prisoner is confined, is void, he 
is not entitled to his discharge." Again, in People 21. Liscomb, 60 
N.  Y., 559, Allen, J., delivering the principal opinion, ,laid: "If there 
was no legal power to render the judgment or decree, or issue the pro- 
cess, there was no competent court and consequently no judgment or 
process. All is coram non judice and void. . . . 1-n other words, 
upon the writ of habeas corpus, the court could not go behind the judg- 
ment, but upon the whole record, the question was whether the judg- 
ment was warranted by lam and within thrl jurisdiction of the court.'' 
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On application for writ of habeas corpus, the question of the power 
of the court to render the judgment, under which the prisoner is held, 
is to be determined solely from the record and the judgment itself. 
Evidence of matters outside the record is  not permitted to impeach the 
judgment. "The hearing is  confined to the record and judgment, and 
relief may be afforded only when on the record itself the judgment is  
one clearly and manifestly beyond the power of the court, a statement 
of the doctrine supported in  numerous and authoritative decisions here 
and elsewhere9'-Hoke, J., i n  I n  re  Holley, 154 N. C., 163. 

I t  is alleged in  the defendant's petition to this Court for a certiorari 
that the coits had been paid in  N;. 412, as above referred to, and that  
the case was off the docket when the judgment was entered a t  the May 
Term, 1926, i n  the general county court of Wilson County, but these 
allegations are not supported by the record. On  the other hand, it was 
found by the court and embodied in  the  judgment entered at the May 
Term, "that the defendant has not complied with the conditions of the 
suspended sentence pronounced in  said case." 

No error appearing on the record, the judgment must be upheld. 
Affirmed. 

J. H. DREHER v. M. W. DIVINE. 

(Filed 20 October, 1926.) 

1. Automobiles-Negligence-Passing Upon Highways-Signals-Warn- 
ings. 

The driver of an auto-truck along a public highway is not held to the 
same degree of care in observing those who may wish to pass him com- 
ing from the rear, as in front, and is not required to turn to the right for 
such purpose, unless he is apprised by the one who wishes to pass, by 
proper signal, of his intention to do so. C. S., 2617. 

2. Same--Reasonably Safe Conditions. 
The driver of an automobile upon the signal of a faster car approach- 

ing from the rear, must turn to the right so that the other may pass to 
his left, when the conditions existing there at the time are reasonably 
safe to permit the other to pass. 

3. Same. 
The driver of an automobile who wishes to pass from the rear another 

ahead of him, must keep his automobile under control, so as to avoid a 
collision if the driver ahead of him apparently does not hear his signals 
or is not aware of his intention to pass, or the condition of the road 
makes it unsafe not only to himself, but to those who are driving from 
the opposite direction. 
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APPEAL by plaintiff from Xidyette, J., at May Term, 1926, of NEW 
HANO~ER. 

Civil action to recover for damage to plaintiff's automobile, alleged 
to have been caused by the negligence of the driver of defendant's truck, 
in failing properly to yield the road on signal from plaintiff's agent. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury; and, from a verdict on the first issue in 
favor of defendant, the plaintiff appeals, assigning errors. 

IIerbert J?lcClammy for plaintiff. 
Wright  d Stecens for defendant. 

STACY, C. J. On 19 May, 1923, defendant's truck, l3aded with fur- 
niture and operated by an employee, was moving along the public high- 
way from Wilmington to Wrightsville Sourid, x~hen plaintiff's automo- 
bile, operated by a Mr. Marsh, was wrecked as it ran into the ditch 
alongside the road when the driver undertook to pass the truck on the 
left, approaching i t  from the rear. The automobile did not strike the 
truck, nor the truck the automobile. I t  is alleged that by reason of the 
failure of the driver of the truck properly to yield the road, the driver 
of the automobile was forced to run into the ditch in order to avoid 
striking the truck. 

The driver of the defendant's truck testified that hs  could not see 
a car or vehicle approaching from the rear because of the heavy load 
of furniture, and that he was prevented from hearing, and did not 
hear, the signal given by the operator of plaintiff's car, if, indeed, it 
were given, because of the noise made by the truck. 

It is the position of the plaintiff that the operator of the defendant's 
truck was guilty of negligent driving, on his own testimony, under the 
following clause in C. S., 2617: '(Any pw-son so operating a motor 
vehicle shall, on overtaking any such horse, draft animal, or other ve- 
hicle, pass on the left side thereof, and the rider or driver of such 
horse, draft animal, or other vehicle, shall, as soon as practicable, turn 
to the right so as to allow free passage on the left." 

Plaintiff says i t  was the absolute duty of the driver of the truck, 
under this provision of the statute, to know that plaintiff's car was 
approaching from the rear, and that, if he did not hem the signal, it 
was his duty to hear it, or to keep a lookout for approaching vehicles 
from the rear, and to turn to the right so as to allow plaintiff's car 
free passage on the left, failing in which, he qhould be held liable for 
all damage, or injury, proximatelg flowing thcrcfrom. We are unable 
to assent to this interpretation of the statute. We cannot think the 
Legislature intended to require the driver of a vehicle, Janus-like, to 
keep the same constant lookout backward as in the I-ange of vision 
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looking forward. Delfs v. Dunshee, 143 Iowa, 381; Watkins v. Bymes, 
230 Pac. (Kan.), 1048; Strever v. Woodard, 141 N .  W .  (Iowa), 931, 
461;. R. A. (N. S.), 644. 

I t  is true a slower vehicle has no right to obstruct a faster one de- 
siring to pass, if the situation be such as to permit the rear one to pass 
in safety. And when the driver of a faster conveyance desires to pass 
a slower one, it is the duty of the driver of the one in advance, upon 
notice of the approach of the rear one and that it desires to pass, to 
turn to the right so as to allow free passage on the left, "as soon as 
practicable," according to the reasonable appearance of the situation. 
Morrison v. Clark. 196 Ala., 670. But the driver of the forward ve- 
hicle cannot be expected to turn to the right until he is apprised of 
the approach of the rear one and that its driver desires to pass. Dz~nlcel- 
heck v. Meyer, 140 Minn., 283. The statute, we think, requires one 
to turn to the right when another overtakes him on the highway and 
indicates a desire to pass, but only after notice of such desire. Marlc v. 
Fritsch, 195 N .  Y., 282; Pens v. Kreitzer, 98 Kans., 759. 

Moreover, the driver of a forward vehicle cannot be required to 
yield the road unless and until the conditions are such as to render a 
passage reasonably safe. And if the forward driver be not allowed 
sufficient time to turn to the right before the rear vehicle runs upon 
him, or is forced off the road in order to avoid striking him, he cannot 
be held liable for negligence, contributory or otherwise. One who 
operates an automobile should have it under control and if the driver 
of a front car has no knowledge of an approaching vehicle from the 
rear, and apparently does not hear its approach, the driver of the rear 
or trailing vehicle should reduce his speed and stop, if necessary, to 
avoid a collision or an injury. He  cannot proceed regardless of the 
fact that the driver of the front vehicle does not turn to the right of 
the road, unless there be ample room to pass in safety without it. 

"If there be not sufficient room it is said to be 'the duty of the fore- 
most traveler to afford it, on request made, by yielding an equal share 
of the road, if that be adequate and practicable; if not, the object must 
be deferred till the parties arrive at  ground more favorable to its ac- 
complishment.'" 2 Elliott, Roads and Streets, see. 1084. But the 
failure of the leading traveler to turn to the right so as to allow free 
passage on the left will not justify the other in hurposely running into 
him or attempting to pass at all hazards. Avegno v. Hart, 25 La. Ann., 
235, 13 Am. Rep., 133. The forward driver, however, may, under cer- 
tain conditions, render himself liable for obstructing the highway (S .  v. 
Malpms, 189 N. C., 349), but this is not our case. 

Furthermore, a traveler who passes the left of the center of the 
highway is liable to violate the law of the road as to a third vehicle 
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approaching from the opposite directim, and hence he should attempt 
to pass a forward vehicle only when he can do so with safety to the 
travelers he is meeting as well as to the vehicle he is passing. Pratt v. 
Burns, 177 N .  Y .  Supp., 817. H e  must exercise reaflonable care in 
making the passage so that injury may not result to other travelers on 
the road. Bishard v. Engelbeck, 180 Iowa, 1132, 164 N. W., 203. 

Speaking to a similar situation in  Government Stmet Lbr. Co. v. 
Ollinger, 94 So. (Ma.  App.), 177, Samford, J., clearly states the law 
as follows: "When two automobiles are being driven along a public 
road in the same direction, the relative duties the one owes to the other 
are to be governed somewhat by the circumstances of the particular 
case. The driver of the front car owes no duty to the rear or trailing 
car except to use the road in the usual way, in keeping with the laws 
of the road, and until he has been made aware of it, by signal or other- 
wise, he has a right to assume, either that there is no other automobile 
in close proximity to his rear, or that, being there, it is under such 
control as not to interfere with his free use of the road in front of and 
to the 'side of him in any lawful manner. I n  the abscnce of facts or 
circumstances that would put him on notice of the near approach of 
another automobile from his rear, the driver may drive slow or fast, 
select the parts of the road best suited to travel, stop or start at will, 
or turn into side roads, without the giving of signals of such inten- 
tions. Of course the rule would be different on the streets of a city, 
where the passage of automobiles along the streets is ccmstant and fre- 
quent, requiring of all drivers of motor vehicles a high degree of care 
and watchfulness, this of itself being sufficient notice of the near ap- 
proach of other cars, and under the same circumstancel3, known to the 
driver, the same rule as applied to city streets would apply to county 
highways; but to be applicable, the facts must be specially pleaded, 
which is not done in this case.'' 

The judge's charge in the instant case was in keeping with the law 
as we understand it, hence the verdict and judgment will be upheld. 

No error. 

RALEIGH STORAGE COMPANY r. J. W. BUNN ET AL. 

(Filed 20 October, 1926.) 

Deeds and Conveyances-Railroads-Easements. 
A railroad company may convey a good fee-simple title to lands con- 

veyed to it by its predecessor, admittedly the owner, that were included 
in the operation of the railroad system, and as such in the operation of 
the railroad property. 
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APPEAL by defendants from Barnhill, J., at May Term, 1926, of 
WAKE. 

Controversy without action, submitted on an agreed statement of 
facts. Plaintiff, being under contract to convey a certain tract of land 
to the defendants, properly executed and tendered deed therefor and de- 
manded payment of the purchase price as agreed. The defendants 
declined to accept the deed, claiming that the title offered was de- 
fective. 

Upon the facts agreed, the court, being of opinion that the deed ten- 
dered would convey a good title to the property, gave judgment for the 
plaintiff; whereupon the defendants excepted and appealed. 

Matt H. Allen, John N .  Duncan, Oliver Allen and Murray -411en for 
plaintiff. 

Banks Arendell for defendants. 

STACY, C. J. On the hearing, the title offered was properly made 
to depend on whether a deed given by the Raleigh, Charlotte & South- 
ern Railway Company to the Norfolk Southern Railroad Company, 
25 July, 1912, for all its lines of railroad, rights of way, etc., ratified 
by Act of Sssembly, 1913, was sufficient to convey the land in question 
situate, as it was, immediately adjacent to the railroad tracks of the 
Raleigh, Charlotte & Southern Railway Company in the city of Ra- 
leigh, with a warehouse and sidetracks located thereon and used at the 
time by said company for railroad purposes, under the following de- 
scription in said deed, which comes after the particular description of 
lines of railroad and various properties situate in a number of counties 
of the State, to wit:  "Also all lands, terminals, yards, . . . side- 
tracks, . . . warehouses . . . and all other property, real and 
personal, rights and things of every kind and description which apper- 
tain to any or all of the above described lines of road.'' 

I t  is conceded by both sides, plaintiff and defendants, that if the 
locus in  quwadmit tedly owned by the Raleigh, Charlotte & Southern 
Railway at the time-passed under this conveyance, the judgment in 
favor of the plaintiff is correct and ought to be affirmed; otherwise 
not. 

The Norfolk Southern Railroad Company took immediate posses- 
sion of all the property owned by the Raleigh, Charlotte & Southern 
Railway Company at the time of the execution of the deed above men- 
tioned, including the locus in  quo, and the same was used continuously 
as an appurtenant to said line of railroad until the conveyance of the 
locus in quo to E. C. Duncan in 1919. 
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S W I ~  $ Co. v. AYDLE:TT. 

T h e  intent ion t o  convey t h e  property i n  question by  the  deed now 
under  consideration i s  qui te  clear-indeed f rank ly  conceded by  t h e  
defendants-and w e  th ink  the  language used is  sufficient f o r  t h e  pur-  
pose. X o .  Pac. Ry. Co. v. Mo@tt ,  94 Mo., 5 9 ;  Wise v. Wheeler, 28 
N. C., 196. 

Affirmed. 

SWIFT & COBIPANY ET AL. T. A1,BIS AYDLE:TT. 

(Filed 20 October, 1926.) 

1. Bills and  Sates--Kegotiable Instruments  - Actions and  Defenses- 
Consideration-Fertilize-Statutes. 

A total absence of consideration received by the maker of a negotiable 
note is a matter of defense by the mnker in an action brought thereon by 
the original payee of the note, and not against a holder thereof in due 
course purchasing without knowledge of the defect in the instrument. 
C. S., 3008, 3033. 

2. S a m e v e n d o r  a n d  Purchase-Implied Warranty. 
In proper instances the user of fertilizers may show in defense of an 

action by the original payee of a promissory note given to the vendor 
manufacturer in payment thereof, that the fertilizers delivered to and 
used by him were useless or not beneficial for the purpose for which they 
were bought, and which mere in contemplation of both of the parties a t  
the time of the transaction, in the absence of opportunity for inspection; 
or when not observable until some time after the planting of the crop. 

8. Same--Express Provisions a s  to No Warranty of Use. 
A user of fertilizers may avail himself of a defense upon an implied 

warranty in an action brought by a manufacturer thereof on a note 
given by him for the purchase price, that the fertilizers furnished were 
worthless as  such and for the purposes intended, though there is an ex- 
press provision in the note sued on that  it  was without "warranty as  to  
results from use or otherwise." 

4. Same-Caveat Emptor. 
The doctrine of caveat emptor does not apply to the purchaser and 

user of fertilizers in defense to an action by the latter to recover the 
purchase price, a s  against an implied warranty that the goods so bought 
were a t  least merchantable and were not absolutely worthless. 

5. Same-Tags-Iwedients-Statutes. 
Manufacturers and vendors of commercial fertilizer!; impliedly war- 

rant that they contain the ingredients specified on the tags placed on the 
bags, according to the requirements of the statute. C. S., 4690. 

6. Same--Burden of Proof-Consideration-Contracts. 
The burden of proof is upon the manufacturer to  show, in his action 

against the purchaser for the purchase price, that t h ~ ?  goods were a t  
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least merchantable, and that the ingredients used in their manufacture 
mere in accordance with the specifications upon the tags placed on the" 
bags under the requirements of our statute, C. S., 4690, and the pur- 
chaser may defend the action by his evidence to the contrary as a failure 
of consideration. 

Contracts-Warranty-Failure of Consideration. 
While the vendor and purchaser of a commodity may agree upon the 

rule or measure of damages in relation to the latter's recovery upon the 
former's breach of warranty, espress or implied, it will not apply where 
the goods sold are  entirely valueless, and the consideration for the con- 
tract has completely failed. 

Constitutional Law-Contracts-Vendor and  Purchaser-Fertilizers. 
The provisions of C. S., 4 6 5  a s  to the requirements of the manufac- 

turer of commercial fertilizer, are  constitutional and valid. 

Fertilizers-Statute-Action+Defenses. 
Where the provisions of C. S., 4697, as to the State analysis of com- 

mercial fertilizers, etc., have not been complied with, the purchaser is 
not prevented from setting up his defense that  the commodity sold was 
unfit for fertilizing his crop, for which purpose i t  had been sold and 
bought. 

Fertilizers-Vendor a n d  Purchase+Breach of Implied Warranty- 
D a m a g e e E v i d e n c e .  

Where a user of fertilizer has been buying that of a certain analysis 
for years past, and found i t  productive of potatoes on his land, he mas 
show by par01 evidence, in the manufacturer's action to recover on a 
note given for the purchase price, that  a t  the time in question he had 
used the same kind of fertilizer he had theretofore bought from the same 
manufacturer on the same land under practically the same weather con- 
ditions of cultivation, and the potatoes so grown were too small and 
stringy to be of any value, and such evidence is not excluded by C. S., 
4697. 

Fertilize-Vendor and  Purchaser4ontracts-EvidenceEffect on 
Crop. 

The rule excluding evidence of the inferiority of fertilizers bought from 
the manufacturer and used in making the crop, unless the latter had had 
i t  analyzed by the State chemist, does not apply to evidence tending to 
show in this way that the fertilizer was valueless and not that  which the 
manufacturer had contracted to sell. C. S., 4697. 

Issues-Pleadings-Evidence-VerdiCeMotion t o  Str ike Out Answer 
-Appeal a n d  Error. 

In  a n  action by a manufacturer to recover upon a note given for the 
purchase price of fertilizers, the plaintiff must plead and show that the 
fertilizer furnished was in accordance with the contract of sale, and 
where this has not been done, i t  is  error for the court to submit issues 
to the jury upon these questions and refuse to strike out answers to these 
issues upon defendant's motion. 

STACY, C. J., concurring in part. 
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APPEAL by both plaintiffs and defendant from judgment of Grady, J., 
at January Term, 1026, of PASQUOTAKK. No error in p'aintiffs' appeal. 
Error in defendant's appeal. Remanded for judgment in accordance 
with opinion. 

Civil action on note for $220.50, payable to order of plaintiffs, 
Swift & Company, dated 13 May, 1922, and due on or before 1 Sep- 
tember, 1922. Said note was executed by defendant for value received 
in fertilizers and contains the following clause: 

"The consideration of this note is commercial fertilizers sold to the 
undersigned without any warranty as to results from its use or other- 
wise. Said fertilizers have been inspected, tagged and branded under 
and in accordance with the laws of this State." 

Defendant, in his answer, admits the execution of the note sued on, 
and in defense of plaintiffs' action thereon, pleads total failure of con- 
sideration: first, in that the fertilizers delivered by plaintiffs mere abso- 
lutely worthless, and of no value or benefit to the crop, under which 
they were used by him; and, second, in that said fertilizers did not 
contain the proper ingredients to produce good potatoes and to produce 
them for the early market, as represented by plaintiffs. 

Defendant offered evidence tending to show that the commercial fer- 
tilizers which he bought of plaintiffs in 1922 were the kind which he 
had bought of plaintiffs, and used under his potato crop, during pre- 
vious years. I t  was Swift's 8-3-3, and when used during said years on 
the same land as that on which defendant planted potatoes in 1922, 
produced good potatoes for the early market; that defendant planted 
and cultivated his potato crop in 1922 in the same manner, and by the 
same methods that he had used in the previous years; that the weather 
conditions and growing season for his crop in 1922 were good; that he 
sowed the fertilizers delivered to him by plaintiffs in 1922 in the same 
quantity per acre, and by the same method that he had sowed the pre- 
vious years, when he made good crops; that in  1922, hit) potatoes never 
got fit to dig; that he dug themnand put them on the inarket, but got 
nothing for them because they were strings; that the land, without any 
fertilizers, would have produced such potatoes as he made in  1922; that 
defendant is a farmer, and has been raising sweet potatoes in Curri- 
tuck County, where the land upon which he made his crop in 1922 is 
situate, for twenty years; that plaintiffs knew that he bought the fer- 
tilizers-Swift's 8-3-3-for sweet potatoes; that i t  is the kind of ferti- 
lizers adapted to sweet potatoes, and always used by defendant for that 
crop. 

Thew was evidence that defendant planted his potato sprouts in  
1922, about 1 May; that the fertilizers which plaintiffs delivered to him 
were sowed when the sprouts were planted; that potatcl sprouts, when 
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the seasons are good, usually start off well, and do not show any effect 
of fertilizers sowed under them until two or three weeks after they are 
planted; that if no fertilizers are used, they then begin to turn yellow, 
and do not thrive; that if commercial fertilizers are used, when the 
sprouts are set out, at the end of two or three weeks, they begin to grow, 
and soon thrive; that about the last of May or the first of June, 1922, 
when the effect of fertilizers, such as defendant had bought of plain- 
tiffs, would ordinarily have first been observed, defendant's plants began 
to fail ;  that from then until the potatoes were dug about the first of 
August, defendant's crop did not show any effect from the fertilizers 
used under the plants; that from the time the sprouts were set out until 
defendant signed the note, the plants were growing satisfactorily; that 
sweet potato sprouts will grow, for the first week or two after they are 
planted, better without fertilizers than they will with fertilizers. 

Plaintiff in apt time objected to all testimony offered as evidence as 
to the results of the use of Swift's 8-3-3, under crops grown on defend- 
ant's land during years previous to 1922, and to all testimony as to the 
result of the fertilizers delivered to defendant of the crop of 1922; upon 
their appeal they assign as error the admission of this testimony as evi- 
dence upon the first issue. 

No chemical analysis of the fertilizers delivered by plaintiff to de- 
fendant was offered as evidence by defendant; it is admitted in  the 
pleadings that no chemical analysis of said fertilizers, showing a de- 
ficiency of ingredients, was made under the provisions of C. S., 4697, 
at the instance of either plaintiffs or defendant. 

The issues submitted to the jury, with answers thereto, are as fol- 
lows : 

1. Did the plaintiffs fail to deliver to defendant commercial fertilizers 
of the analysis guaranteed on the bags, in accordance with their con- 
tract ? Answer : Yes. 

2. I f  so, what was the value of the fertilizers that were delivered to 
defendant? Answer : 33% per cent ($73.50). 

3. I n  what amount, if anything, is the defendant indebted to plain- 
tiff? Answer : $73.50. 

Defendant excepted to the submission of the second and third issues, 
and upon appeal, assigns same as error. 

From judgment upon the verdict, that plaintiffs recover of defend- 
ant the sum of $73.50, with interest and costs, both plaintiffs and de- 
fendant appealed to the Supreme Court. 

Eh~inghaus & Hall and R. C. Lawrence for plaintiffs. 
Aydlett & Simpson for defendant. 
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CONNOR, J. The note sued upon in this action is identical in form 
with the note upon which plaintiffs sought to recover of defendant in 
Swi f t  v. Etheridge, 190 N. C., 162. The defense in that action was the 
same as that pleaded in this action. The defense in each action is 
absence or failure of consideration for the note executed by defendant 
and payable to the order of plaintiff. 

With respect to negotiable instruments, it is provided by statute, in 
this State. that "absence or failure of consideration is matter of de- 
fense as against any person not a holder in due course, and partial 
failure of consideration is a defense pro tanto, whether the failure is an 
ascertained and liquidated amount or otherwise." C. S.: 3008; Uniform 
Keg. Inst. Act, see. 28. 

This defense is available to the defendant in an action to recover 
upon a note, in form a negotiable instrument, the consideration for 
which, as recited therein, is commercial fertilizers sold by plaintiff to 
defendant. The fact that the consideration as appears in  the face of the 
note is commercial fertilizers sold to the maker, cannot be held to de- 
prive defendant, the vendee, of matters of defense, whic'h by statute, are 
a~ai lable  in an action upon a negotiable instrument. I t  was held by 
this Court in the opinion written by Clark, C. J., in Jewelry Co. v. 
Sfanfield, 183 N .  C., 10, that if goods delivered by the vendor to the 
vendee were worthless and unmerchantable, the provisions in  the con- 
tract of sale that vendee might return any of the goods, and receive 
from the vendor other articles of the same grade, was no warranty at  
all except in form; that there was a total failure of consideration for 
the contract to pay the purchase price of the goods sold, and such 
failure was a good defense in an action by the vendor to recover of the 
vendee the purchase price of the goods. I t  was further held that the 
goods having been sold without opportunity for inspection, there was 
an implied warranty that they should at  least be merchantable, citing 
in support of the decision Main v. Field, 144 N .  C., 3113; Medicine Co. 
e. Davenport, 163 N. C., 294; Ashford v. Shrader, 167 N.  C., 45. 

I t  is immaterial that defendant, vendee, gave to plaintiff, vendor, a 
note, in form negotiable, for the purchase price of the goods sold; the 
defense of failure of consideration is available to defendant, maker of 
the note, as against any person not a holder in due course. Plaintiff, 
Swift & Company, is the payee, and not holder in due course. C. S., 
3033. 

The doctrine of implied warranty in the sale of personal property is 
too well established in this jurisdiction now to be drawn in ques- 
tion. I t  should be extended rather than restricted. I'oovey t) .  Sugar 
Co., 191 N.  C., 722; Swi f t  v. Etheridgo, supra. The harshness of the 
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common-law rule of caveat emptor, when strictly applied, makes it in- 
consistent with the principles upon which modern trade and commerce 
are conducted; the doctrine of implied warranty is more in accord with 
the principle that "honesty is the best policy," and that both vendor 
and vendee, by fair exchange of values, profit by a sale. I n  Grocery 
Co. v. Vernoy,  167 X. C., 427, the late Justice Brown, says: ('It is well 
settled by repeated decisions that on a sale of goods by name, there is a 
condition implied that they shall be merchantable and saleable under 
that name; and it is of no consequence whether the seller is the manu- 
facturer or not, or whether the defect is hidden or might possibly be 
discoverable by inspection.'' 

I n  Furniture Co. v. Mfg.  Co., 169 K. C., 41, in the opinion of 
Allen, J., it is held that although there is no implied warranty as 
tg quality in the sale of personal property, the seller is held to 
the duty of furnishing property in compliance with the contract of 
sale-that is, at least merchantable or saleable; and to this it is said, 
may be added that it shall be capable of being used if intended for 
use. Ashford v. Shrader, 167 5. C., 48 (implied warranty in the sale 
of oranges to be sold by the vendee, that oranges delivered are mer- 
chantable); Grocery Co. v.  Vernoy,  167 N.  C., 427 (implied war- 
ranty in sale of "Red-Marrow Beans" for food, that the beans deliv- 
ered are edible, when cooked) ; Medicine Co. v. Davenport, 163 N.  C., 
297 (implied warranty in sale of medicines by manufacturer to dealer 
that the medicines delivered are at least merchantable) ; Tomlinson v. 
Morgan, 166 N .  C., 557 (implied warranty in the sale of commercial 
fertilizers by a merchant to a farmer, that fertilizer delivered was suit- 
able for crop);  Furniture Co. v. Mfg. Co., supra (implied war- 
ranty in sale of a hearse to an undertaker, that the hearse delivered 
is capable of being used as a hearse) ; Register Co. v. Bradshazu, 174 
N.  C., 414 (implied warranty in sale of cash register by manufacturer 
to merchant for use in his business, that the register delivered is fit for 
use as a cash register). I n  a sale of an article of personal property by 
name which in itself represents that it is merchantable, or saleable or 
fit for a specific use, the law implies a warranty that the representa- 
tions are true, although there is no express warranty to that effect. A 
vendor of an article of personal property, by name and description, 
cannot relieve himself of the obligation arising from the warranty im- 
plied by law to deliver an article which is at least merchantable, or 
saleable or fit for the use for which articles of that name and description 
are ordinarily sold and boxght. 

I n  American Tank Co. v.  Revert Oil CO., 108 Kan., 690, 196 Pac., 
1111, 1112, cited in Williston on Sales, Vol. 1, p. 457 (2 ed.) in support 
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of the statement in the text, that "it should also be noticed that fitness 
for a particular purpose may be merely the equivalent of merchant- 
ability," it is said: 
"9 sale of a brand of manufactured article includes a contract that 

the article shall possess the qualities implied by the brand. 'Gold Drop 
Flour,' being a brand of flour, must make bread. Kaull v. Blocker, 107 
Kan., 578, 193 Pac., 182; Bunch v. $Veil, 72 ,4rk., 343, 80 S.  W., 582, 
65 L. R. A., 80 ('Capital Brand Flour, Extra Fancy'). d tank is, by 
definition, a receptacle for liquid. An order given for an oil tank makes 
known to the builder the purpose for which it is required-a storage of 
that kind of liquid-and a 1,600 barrel oil tank must be able to with- 
stand the pressure of the designated quantity of oil under ordinary con- 
ditions of use. Implied warranty cases to this effect are numerous. 
Those which follow are illustrative. A  hiske key barrel must not permit 
loss of whiskey by leakage, Poland v. Hiller, 95 Ind., 387, 48 S m .  Rep., 
730; a fertilizer must give to land additional capacity to produce crops, 
Wilcox, Gibbs & Co. v. Hall, 53 Ga., 635; a potato digger must dig 
potatoes, Halloch. v. Cutler, 71 Ill. App., 471; a mine pump must be 
able to pump water out of a mine, Getty v. Rountree 2 Pin. (Wis.), 
379, 54 Am. Rep., 138; a self-feeder must feed a threshing machine, 
Parsons Co. v. illallinger, 122 Iowa, 703, 98 N. W., 580; a piano must 
be so constructed that it may be used as a musical instrument of that 
class, Little v. G. E. Van Sycle & Co., 115 Mich., 480, 73 N. W., 554; 
a vessel built for a buyer must be seaworthy, 3 A. L. R., 622, annota- 
tion; a silo must preserve ensilage, Indiana Silo Co. v. Harris, 134 
Ark., 218, 203 S. W., 581; an automobile must be capable of use as a 
vehicle, Harvey v. Buick Hotor Co. (Mo. App.), 177 S. W., 774; a 
moving-picture screen must possess reflecting qualities East End 
Amusement Co. v. Atmospheric 8. Co., 171 N .  Y .  S., 283." See, also, 
American Radiator Co. v. Mch'ee, 140 Ky., 105, 130 S. W., 977; 
Parker v. Shaghelean Mass., Feb., 1823, 138 N. E., 236; Kelsey v. 
J. IT.'. Rengrose Sit. Co., 152 Wis., 499, 140 N. W., 66. 

I n  Swift v. Etheridge, supra, it is held by this Court that manufac- 
turers and vendors of commercial fertilizers, in this State, warrant that 
the fertilizers manufactured and sold by them contain chemical in- 
gredients of the guaranteed analysis,, required by statute to appear 
upon bags, barrels, or packages, in which they are delivered; this is a 
statutory warranty without which no conlmercial fertilizers may be 
sold in this State. C. S., 4690. I t  is similar to the statutory warranty 
required in the sale of "commercial feeding stuffs." C. S., 4724-4731; 
Poovey v. Sugar Co., 191 N .  C., 722. I n  this case ii, is held that a 
seller of "commercial feeding stuffs," as defined by law, must supply a 
commodity reasonably fit for the use contemplated by the parties to the 
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sale, and such as measures up to the requirements of the statute. A 
seller of commercial fertilizer to a farmer for use on crops, upon the 
same principle, must deliver to his vendee a commodity which fulfills 
the warranty implied by law, that it is reasonably fit for the use con- 
templated by the parties to the sale, and also fulfills the warranty r e  
quired by statute, that i t  contains chemical ingredients of the guaran- 
teed analysis. 

A vendor who, by his contract, has agreed to sell and deliver to his 
vendee commercial fertilizers, cannot recover of his vendee the pur- 
chase price of such fertilizers, unless in his action to recover same he 
alleges and proves delivery, pursuant to his contract, of commercial 
fertilizers, containing chemical ingredients of the analysis guaranteed, 
as required by statute. A vendee, to whom goods have been delivered, 
as commercial fertilizers, to be used by him, in defense of an action 
by his vendor for the purchase price, whether evidenced by his note or 
otherwise, upon his plea of failure of consideration, may show that 
there has been a breach of the warranty, implied by law, that the goods 
are commercial fertilizers, and therefore capable by use upon land of 
increasing the yield of crops, and also that there has been a breach of 
the warranty required by statute, that commercial fertilizers sold in 
this State contain chemical ingredients of the analysis guaranteed by 
representations made on the bag, barrel, or package in which they are 
delivered. Evidence of a breach of warranty, express or implied, or as 
required by statute, is competent, not only in an action to recover dam- 
ages for such breach, or upon counterclaim for such damages as a de- 
fense to recovery of judgment for the purchase price, but also to prove 
failure of consideration when such failure is pleaded in defense of a 
recovery of the purchase price of the goods sold, 8 C. J., 754. Brant- 
ley v. Thomas, 22 Tex., 270, 73 d m .  Dec., 264, annotated; Perley v. 
Balch, 23 Peck (Mass.), 283, 34 Am. Dec., 56, annotated. 

Par01 evidence is competent, as between the original parties to a note, 
to show failure of consideration when pleaded as a defense. The ad- 
mission of such evidence for this purpose is not in violation of the well- 
settled rule that parol evidence will not be admitted to alter, vary or 
contradict a written instrument. 3 R. C. L., p. 139, sec. 139, note 3, 
and cases cited. I n  note to Pryor v. h d d e n  d Bates Southern Music 
House, 134 Ga., 288, 67 S. E., 654, 28 L. R. 8. (N. S.), 267, the editor 
says: "The weight of authority is in accord with the decision in Pryor 
v. Southern ,llusic House in holding that the breach of a parol war- 
ranty may be shown as a defense p & ~  tanto in an action between the 
original parties to a note given for the purchase price." Where the 
defense is total failure of consideration, defendant may show by parol 
evidence that the goods purchased by him were not delivered by plain- 
tiff. 
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I t  is tlie contention of plaintiffs upon this appeal that  evidence as to 
the results of tlie use of Swift's 8-3-3, upon. defendant's land, during 
years previous to 1922, and during the y w r  1922, for  the purpose of 
proving defendant's allegation that  the fertilizers delivered and used by 
him in 1922, was not Swift's 8-3-3, as purchased by him, was incompe- 
tent and not admissible: first, because of the stiuulation in the note 
that  commercial fertilizers were sold to defendant n i thout  any war- 
ranty as to results from its use, or otherwise; secontl, because under 
C. S., 4697, no suit for darnages from results of use of fertilizers may 
be brought i n  this State except after chenlical analysis, showing a de- 
ficiency of ingredients; and third, because such evidence has no pro- 
bative value, and is uncertain and speculative. 

First .  The  stipulation in the contract of sale, as recited in  the note, 
that  there n a s  no warrar~ty  as to results of the use of he fertilizers, or  
otherwise, is not a contractual rule of e l idmce agreed upon by the par- 
ties, for the purpose of escluding evideni-e as to such results, which 
would otherwise be competent. Fertilizer It70rks v. Aiken, 175 N .  C., 
398; Carter v. XcGi l l ,  171 N. C., 772, S. c., 168 N .  C., 507; Guano Co. 
r .  Livrstock Co., 168 S. C., 442; Germoforf v. Cathcart, 101 S .  C., 125; 
Allen v.  170ung, 62 Ga., 617. I t s  manifest purpose was to relieve 
plaintiffs of liability for tlanlages for a breach of a warranty, which in 
the absence of such stipulation, mould have been implied by law. I t  
canriot be held that  jt has any further effect than to accomplish this pur- 
pose. Fert. Works  v. Aiken,  supra; Guano Co. v. Livestock Co., sLpra; 
Piano C'o. u. Kenned?~, 152 Pu'. C., 196. 'The stipulation is not broad 
enough to exclude, and does not exclude as evidence to sustain defend- 
ant's plea of failure of consideration, testimony as to the effect of the 
use upon defendant's crop of the fertilizer delivered to hini by plaintiff. 
I t  ought not and cannot be held as law that  a vendor who has sold a 
well-known article nhich  has value only for a definite, specific purpose, 
by iniplication of law, warrants that  the article delivered is the article 
sold, i n d  may in the contract of sale stipulate that  he shall be relieved 
of his obligation to deliver the very ar t ick  which he  has agreed to de- 
liver in performance of his contractual obligation. The  parties to a 
contract may by stipulation agree upon a rule of evidence to be ap- 
plied in  a controversy between then1 as to the subject-matter of tlie 
sale; they may agree as to the damages nhich  either may recover for 
a breach of the contract by the other;  they map, by stipulation, limit 
thcl liability of one of tlie parties to the other by reason of his contrac- 
tual obligations; a stipulation, however, by which the vendee would 
be liable for the full purchase price as fixed by the  contract, for the 
goods sold, although the verdor has failed to deliver goods in accord- 
ance with his contract, presents a different question. Stipulation in the 
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note upon which this action is  brought, may be enforceable in an  action 
to recover damages by the vendee of the vendor, resulting from the use 
of the fertilizer; it cannot be construed, however, as relieving plaintiffs 
of their obligation under the  contract, to deliver to defendant com- 
mercial fertilizers, which, when used upon land, will increase the yield 
of crops planted and cultivated thereon. To  hold with plaintiff's con- 
tention, would permit a vendor to sell his vendee commercial fertilizers 
and to recover the full purchase price as fixed by the contract of sale, 
whether the article delivered to the vendee was commercial fertilizer 
or not. Plaintiffs neither desire nor seek this result, for they insist that  
they haye fully complied with their contract of sale; defendant, how- 
ever, contends otherwise; the issue of fact thus raised and submitted 
to a jury must be determined by evidence, to be considered by the jury, 
under proper instructions as to the law applicable to such evidence. 

Second. The validity of C. S., 4697 was challenged in Jones v. Guano 
Company, 183 N. C., 338, 264 U. S., 171, 68 L. Ed., 623, on the ground 
that it is unreasonable in its provisions and impossible of fulfillment; i t  
was contended also that  the statute is unconstitutional. The  challenge 
was not sustained in this Court. I n  the opinion written for this Court 
by S facy ,  J.,  i t  was held that  the statute was not unreasonable, or un- 
constitutional. The judgment dismissing that action, which was to re- 
cover damages resulting from the use of fertilizers on crops, upon the 
allegation that the fertilizers were deficient in  chemical ingredients, be- 
cause of failure to comply with C. S., 4697, with respect to a chemical 
analysis, was affirmed. It is said, "There is nothing in the statute which 
impairs the right of contract, and we think i t  is constitutional. Fertiliz- 
7ng Co. v. Thomas, 181 N. C., 274." A chemical analysis, showing de- 
ficiency in  chemical ingredients is a condition precedent to an  action to 
recover damages, or to defeat or reduce recorery on note for the purchase 
price by counterclaim for damages, unless the parties to the sale contract 
otherwise, as provided by the statute. On writ of error to the Supreme 
Court of the United States, the statute was sustained in an  opinion 
written by Buf ler ,  J., as not repugnant to either the due-process clause 
or the equal-protection clause of the 14th Amendment. I t  is said:  
"The 14th Amendment does not prevent a state from prescribing a 
reasonable and appropriate condition precedent to the bringing of a 
suit of a specified kind or class so long as the basis of distinction is 
real and the condition imposed has reasonable relation to a legitimate 
object." The statute, by its express terms applies only to an action 
to recover damages, and prescribes as a condition precedent to the 
bringing of such a n  action, a chemical analysis, showing a deficiency 
in chemical ingredients. I t  has been held to apply to a counter- 
claim for damages by a vendee to offset or reduce the amount which 
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the vendor is entitled to recover as the purchase price. Pearsall v. 
Eakins, 184 N. C., 291. There is nothing in  the statute, however, 
which by reasonable construction, makes i t  applicable to a defense 
by the  vendee upon his plea of total failure of consideration, in- 
volving identity of the goods delivered with the goods sold. There 
is no statutory condition precedent to the defense of failure of con- 
sideration in  a n  action to recover the purchase price of commercial 
fertilizers, evidenced by vendee's note where such defeme is available 
to him by C. S., 3008, nor is there any statutory rule requiring a 
chemical analysis as evidence to show deficiency of ,chemical ingre- 
dients upon vendee's allegation that  the fertilizers delivered were not 
the fertilizers bought because of such deficiency. Testimony as to the 
results of the use of commercial fertilizers, upon crops, without a chemi- 
cal analysis, by virtue of C. S., 4697, is not competent as evidence in 
a n  action by the vendee to recover damages of the vendor or upon a 
counterclaim by the vendee for damages in  a n  action to rccovcr the  
purchase price brought by the  vendor; such testimony is not incompe- 
tent, however, by virtue of the statute, where the issue upon a plea 
of total failure of consideration involres only the identity of the goods 
delivered with the goods sold. A contract to sell commercial ferti- 
lizers of a guaranteed analysis as to chemical ingredients is not per- 
formed by the delivery of fertilizers containing ingrecients of a dif- 
ferent analysis; farmers in  this State who contract to purchase com- 
mercial fertilizers containing chemical ingredients of a certain guaran- 
teed analysis have learned by experience and observation that  different 
crops, and lands of different qualities, require for sati,3factory results 
from their use, fertilizers of different analysis as to essential ingre- 
dients. Scientific experiments, made from gear to year under the su- 
pervision of the Department of ~lgriculture,  or by manufacturers of 
commercial fertilizers themsclres, confirm the lesson learned by practical 
farmers from their experience and observation. Manufacturers of com- 
mercial fertilizers recognize this fac t ;  profiting by the results of ex- 
periments made by them and by others, they vary the analyses of their 
fertilizers to meet the different requirements of their customers, de- 
pendent upon the crops which they make, and upon the land on which 
the fertilizer is used. It cannot be held that a contract for the sale 
of fertilizers of a certain guaranteed analysis, which the vendee has 
purchased for use upon his land, in growing crops thereon, has been 
fulfilled by the delivery of fertilizers of a different analysis, or that 
the statute, C. S., 4697, excludes as evidence testimony as to the effect 
of fertilizers delivered and of fertilizers sold, which would, but for 
the statute, be competent upon an issue involving only the defense of 
failure of consideration. for that  the fertilizers delivered were not the 
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fertilizers bought. Experienced farmers have no difficulty, while crops 
are growing, or after they have matured, in determining as a basis for 
the exercise of judgment in purchasing fertilizers, whether any ferti- 
lizers have been used under them or not, or whether fertilizers used 
under one crop are the same, for all practical purposes, as fertilizers 
used under another crop, on the same land, during different years, when 
the method of cultivation and the growing seasons for the different 
years are practically the same. Their ability to do this, in their opin- 
ion, justifies the expenditure each year by the farmers of this State 
of large sums of money in the purchase of commercial fertilizers. The 
manufacture and sale in this State of commercial fertilizers have grown 
to large proportions because the farmers of the State have learned that 
there is practical as well as scientific justification for the purchase and 
use of commercial fertilizers in growing crops on lands in this State. 

Third. Testimony tending to show the effect of commercial fertilizers 
of the guaranteed chemical analysis, purchased by defendant of plain- 
tiffs, upon crops of previous years, and the effect of the fertilizer deliv- 
ered and used on the crops of 1922 offered as evidence by defendant to 
sustain his contention that the latter was not of the analysis guaranteed, 
was not incompetent because it lacked probative value, was uncertain 
and speculative. Defendant has laid the foundation for the admission 
of such evidence, in accordance with opinions of this Court. 

I n  Guano Co. v.  Livestock Co., 168 N .  C., 442, L. R. A. 1915 D, 
Justice Walker, writing the opinion for this Court, says: "We are of 
the opinion that notwithstanding the stipulation as to nonliability for 
results, evidence of the effect of any particular fertilizer upon crops is 
competent, under certain conditions, to prove that i t  did not contain 
the guaranteed ingredients, or in the proportions specified on the label 
put on the bag." H e  cites, in support of the opinion in this respect, the 
following quotation from Jones v. Cordele Guano Co., 94 Ga., 14:  
"While i t  is true that the note sued on in the present case contained 
an express stipulation that the makers purchased on their own judg- 
ment and waived any guarantee as to the effects of the fertilizers on 
their crops, we think they are nevertheless entitled to show that their 
crops derived no benefit from the use of the fertilizers in question. I t  
was competent for them to do this, not for the purpose of repudiating 
or varying the terms of their written contract, or of holding the guano 
company to a guarantee it had expressly declined to make, but to show 
that in point of fact the guano did not come up to the guaranteed analy- 
sis branded on the sacks, as required by ltw. I n  other words, it was 
the right of defendants to show that this guano did not contain the 
chemical ingredients set forth in  the analysis. I f  the guano failed to 
produce any beneficial effect on the crops, under favorable auspices, 
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this fact would at least tend to show that it did not contain the fertiliz- 
ing elements in the proportions specified in the analysis branded on the 
sacks." Evidence as to the effect of the fertilizers upon crops is held 
to be admissible, not only for the purpose of corroboration, but also as 
substantive evidence, for, says the learned Justice, whose opinion gives 
evidence of his usual care and exhaustive investigation of authorities, 
"As Cervantes wisely said in his Don Quixofe, 'the proof of the pudding 
is the eating,' and by analogy the proof of the fertilizer is the using of 
it. I t  is practical instead of scientific proof, but the evidence should 
be admitted, cautiously and with proper and full safeguards so as by 
elinlinating the speculative elements to show clearly the causal con- 
nection between the fertilizer used and the loss or diminution of the 
crop. Unless the foundation for such proof is well laid, i t  lacks in 
probative force as it has not been removed from the realm of specu- 
lation, and is only conjectural, and, of course, unreliab e." Tomlinson 
v .  Morgan is cited with approval as sustaining the decision, although 
it is said that there is a radical difference between the facts in the 
two cases. Guano Co. v. Livestock Co., and Tomlinson v. Morgan have 
not been overruled in subsequent decisions of this Court; the law, as 
stated in the opinions in these cases, with respect to the admissibility 
of testimony as to the effect of fertilizers used upon crops, as evidence, 
has not been applied in subsequent decisions because it was held that 
the parties to the actions in which these decisions were rendered by 
contract stipulated that such evidence should not be competent in such 
actions, or that by virtue of the act of 1917, C. S., 46137, such actions 
could not be brought or maintained, except after a chemical analysis 
had been made. 

I t  should be noted that in Guano Co. v. Livestock Co., the vendee 
was a merchant who had purchased the fertilizers for sale to custom- 
ers, whereas in the instant case the vendee is a farmer, who purchased 
the fertilizer for use under his crops. I n  Carter v .  .McGill, 168  N .  C., 
507, the defendant was a farmer who purchased fertilizers, which he 
alleged were deficient, from plaintiff, who was a merchant. Testimony 
as to the effect of the fertilizers upon defendant's crops; was held com- 
petent as evidence to show breach of warranty implied by law that it 
was fit for use as commercial fertilizer. Justice Walker  again says in 
his opinion in that case that "the purchaser of fertiliztw may show a 
breach of warranty by evidence as to the effect of the fertilizer upon 
his crops, provided he first lays the foundation for such proof by show- 
ing that it was used under conditions favorable to a correct test of its 
~ a l u e ,  such as land adapt& to the growth of a particular crop for 
which it was purchased, proper cultivation and tillage, propitious 
weather or seasons, the general purpose being to  exclude any element 
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which would render the evidence uncertain as to the cause of the loss or 
diminution of the crop, or rid it of its speculative character." Upon 
a rehearing the judgment was affirmed, 171 N. C., 775.  

Since the opinions in Carter v. McGill were written, C. S., 4697 has 
been amended, providing now that no suit for damages from results 
of use of fertilizer may be brought except after analysis. By virtue of 
this statute, where there was no stipulation to the contrary in the con- 
tract of sale, as provided therein, it has been held in several cases that 
testimony as to-the results of the use of fertilizers upon crops mas 
properly excluded for the reason that no analysis showing deficiency 
of chemical ingredients in the fertilizers brought in question had been 
made. I t  was so held in actions to recover damages or to defeat recov- 
ery for purchase price by damages set up as counterclaim.  fertilize^ 
Works v. Aiken, 175 N. C., 395; Fertilizing Co. 1%. Thomas. 181 S. C., 
274. I t  has not been held, however, that such testimony is incompetent 
where the issue involves only the identity of fertilizers delirered with 
fertilizers sold and arises upon a plea of failure of consideration in 
defense of an action to recover the purchase price for the goods sold. 

We, therefore, hold that plaintiffs' assignments of error based upon 
exceptions to the testimony offered by defendant are not sustained. 

Defendant assigns as error (1) the submission of the second and third 
issues to the jury; ( 2 )  the refusal of the court to strike out these issues, 
with answers thereto; and (3) the refusal of the court to sign judgment 
tendered by defendant upon the answer to the first issue. 

These assignments of error must be sustained. The issues excepted 
to do not arise upon the pleadings and we must hold that it was error 
to submit them to the jury, and to refuse to strike the issue, and 
the answers thereto from the record. We fail to find in the case on 
appeal any evidence as to the value of the fertilizers delivered by plain- 
tiffs to defendant, which the jury has found were not the fertilizers 
which plaintiffs by their contract of sale, had agreed to deliver to 
defendant. The burden was upon plaintiffs to show that the fertilizers 
delivered had value and what such value, if any, mas. Plaintiffs offered 
no evidence. 

The jury having answered the first issue "Yes," and thereby sus- 
tained the plea of failure of consideration, it mas error to refuse to 
sign the judgment tendered by defendant. The action must be re- 
manded that judgment may be signed in accordance with this opinion. 
Such judgment will not bar plaintiffs' right, if any they have, to re- 
cover, in another action, the value of the fertilizers delivered to de- 
fendant, which cannot now be returned because they have been used 
by him. I n  order that judgment may be rendered in accordance with 
this opinion, the action is 

Remanded. 



344 I N  T H E  S U P R E M E  COURT. [I92 

STACY, C. J., concurring in  pa r t :  
1. T h e  stipulation contained in the note deals with .he question of 

the defendant's liability and excludes all warranties as to the results 
from the use of the fertilizers, or otherwise, except the one implied by 
law and necessary to create a legal obligation when al l  other war- 
ranties are  negatived, to wit, tha t  the goods manufactured by plaintiff 
and sold to the defendant as fertilizers are fertilizers and fit to be 
used as such. D e W i f t  v. Berry ,  134 U. S., 306; Furniture Co. v .  X f g .  
Co., 169 N .  C., 41. I t  is not to be supposed, from the  language em- 
ployed, that  the seller intended to sell and the purchaser intended to 
buy an utterly worthless article; for  a bare agreement, with no con- 
sideration to  support it ,  would be a nudurn pacturn and therefore 
unenforceable. S u i f t  & Co. z3. Etheridge, 190 N .  C., 162; dshford  v. 
Shrader, 167 N .  C., 45. I t  is established, by the clear weight of au- 
thority, that  where there is a total fai lure of consideration, and the 
defendant has derived no benefit from the contract, such total failure, 
or want, of consideration may be shown in  bar of plaintiff's right to 
rccorer on the contract. Xorrow v. Hanson,  9 Ga., 398, 54 Am. Dee., 
346; 6 R. C. L., 684. 

Of course, as a man  consents to bind himself so shall he be bound. 
Sash v. Royster,  189 N .  C., 408. Such is the simple law of contract. 
Clancy v .  Overman, 18  N.  C., 402. Bu t  an  agreement to pay a manu- 
facturer for  an  article, intended by both buyer and seller to be used 
for some purpose, which turns out to be utterly worthless and unfit 
for use, is not enforceable in the courts, because of a want of consid- 
eration to support it .  Register Cfo. v. Bradshazo, 174 N .  C., 414; 6 
R. C. L., 686. I t  is believed tha t  a promise, however, express, must 
be regarded as nude pact, and not binding in law, if founded solely on 
considerations which the law hol?s altogether insufficient to create a 
legal obligation. Hafchell  v. Odorn, 19 N.  C., 302. "If i t  ( the article 
sold) be of no value to either party, it  of course cannl~t  be the basis 
of a salen-.Ishe, J., i n  Johnston e. S in i f h ,  86 N.  C., M8. A11d in the 
instant case, a stipulation that  there is no warranty against the worth- 
lessness of the fertilizers manufactured and sold by the plaintiff, if such 
it be, could avail nothing, if,  in fact, the goods delivered were not fer- 
tilizers and were wholly valueless. Elliott on Contracts, Vol. I, p. 444, 
sec. 254. The  stipulation cannot take the place of consideration, and 
i t  would fall with the balance of the contract for want of' consideration. 
Furniture Co. v. Mfg .  Co., 169 N.  C., 41. (Hearse case.) 

This position is not at variance with the well-established rule that, 
in the sale of personal property, "an express warranty of quality ex- 
cludes any implied warranty that  the articles sold were merchantable or 
fit for their intended use." DeWitt v. Berry,  134 U. is., 306. Here, 
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there is no express warranty of quality; just the reverse, a refusal so 
to warrant, taking the plaintiff's interpretation of the contract, but the 
law requires the plaintiff, a manufacturer, to warrant that the goods 
sold as fertilizers are fertilizers, not that they will produce crops, but 
that they are fertilizers. International Pavement Co. v. Smith ,  70 Mo. 
App., 264; Johnson v. Latimer, 71 Ga., 478. A manufacturer of goods 
may not take money from a customer under an agreement to deliver cer- 
tain designated articles of merchandise, and then, by a bare stipulation 
in the contract, relieve himself from any and all obligation to deliver 
the articles sold, or any thing of value. And where a manufacturer 
agrees to sell fertilizers, he must deliver fertilizers, or else there is no 
consideration for the contract. Hurlburt v .  Kephart, 50 Colo., 353. 

Where there is an express warranty of quality in the sale of personal 
property, the law will imply no other, and the parties are remitted 
to their agreement (Robinson v. Huffstetler, 165 N. C., 459), but where 
there is no express warranty of quality of goods sold by a manufacturer, 
the law requires the manufacturer to deliver merchantable goods, or 
such as are suited to the known purposes of the buyer. Dushane v. 
Benedict, 120 U. S., 630. 

I n  13 C. J., at p. 367, under the heading "Failure of Consideration,'' 
it is said: '(Strictly speaking there can, according to many respectable 
authorities, be no such thing as a failure of consideration. A promisor 
either receives the consideration he has bargained for or he does not. 
If he does not, there is no enforceable agreement, for there is no con- 
sideration. If the promisor gets what he bargains for there is no fail- 
ure of consideration, although what he receives becomes less valuable 
or of no value at all. Failure of consideration is in fact simply want 
of consideration. Nevertheless it is laid down in a number of cases 
that when the consideration for a promise wholly fails the promise is 
without consideration and unenforceable. But this must mean that 
in a contract with an executory consideration, the execution of the con- 
sideration is a condition precedent to the liability on the promise, and 
the failure to execute the consideration discharges the promisor." 

See, also, Loxterkamp v. Lininger Implement Co., 147 Iowa, 29, as 
reported in 33 L. R. A. (N.  S.), 501, with valuable note by the an- 
notator. 

The case of Guano Co. v. Livestock Co., 168 N. C., 442, correctly 
states the law as applied to the facts of that case. The evidence there 
offered did not go to a want, or failure, of consideration, but to the 
inferiority of the goods delivered under the contract. Herein lies 
the distinction between that case and the case of Swi f t  & Co. v.  Efher-  
i d g ~ ,  190 Pi-. C., 362. Likewise, the cases of Fertilizing Co. el. Thomas, 
181 N. C., 274, Fertilizer Works v.  Aiken, 175 N .  C.,  398, and Tomlin- 
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. S O T I  v. J lwgurz ,  166 S. C., 557, arc distiugulsllable by reason of the pe- 
culiar facts appearing in each case. 

2. The statute, C. S., 4697, deals largely with the question of evi- 
clencc, and provides that  no suit for shortage, or damage to crops, re- 
sulting from the use of fertilizers, may be brought, excep: after chemical 
analysis showing deficiency of ingredients, unless thc dealer has been 
selling goods that  are outlawed by the statute, or has offered for sale 
in this Stat?, during the season, dishonest or fraudulent goods. Pearsal l  
c. EuXins, 184 N. C., 291; J o n e s  c. G u a n o  Co. ,  188 N. C., 338; Fer f i -  
1 i . z ~ ~  WOTXS 1 % .  L l ~ l i ~ t ~ ,  175 S. C., 398. The pertinent l~rovision of the 
statute is as follows : " P T  u / , l t l r  (1, that  no sult for damag,es froni rt>sults 
of use of fertilizer may be brought except after chemica analysis sliow- 
ing deficiency of ingredients, unless it shall appear to the department 
of agriculture that the manufacturer of said fertilizw ill question has, 
i n  the manufacture of other goods offered in this S ta te  during such 
season, employed such ingredients as are outlawed by the provisions 
of this article, or unless i t  shall appear to the department of agriculture 
that the manufacturer of such fertilizer has offered for !,ale during that - 

seasoil any kind of dishonest or fraudulent goods." 
The chclnical analysis is not required to he rorripl~~ted before the 

fertilizers are used or put in the ground; samples ma,y be taken, the 
:inalysis nlade later ancl preserved as evidence to be ustd in case dam- 
ages are  sustained as a result of the use of the fertilizers. 

Speaking to the question in  Jones v. Union  Guano Co., 264 U. S., 
171, X r .  J u s t i c e  B u t l e r  said:  "The act does not deprive purchasers of 
any right or cause of action. On the contrary, i t  gives additional 
rights and remedies to one \rho purchases for his o ~ r n  use fertilizer 
below the guaranteed value in plant food. T h e  terms of the  statute 
are not made exclusive. Under the act the parties mwe free to deal 
on other terms. Per t i l i z e r  W o r k s  21. dihen,  (1918) 175 N. C., 398, 402; 
I~'rm!ilizirzg ("0. 1 ) .  l'homas, (1921) 181 N. C., 274, 283. The  ingredients 
of fertilizers can be ascertained definitely by chemical analysis. T h r  
department is required to proride chemists and equipment and to make 
and report analysis of all fertilizers sent in by purchasers or  consumers. 
T h r  requirement imposed is reasonable and seems well calculated to 
safeguard against uncertainty, conjecture :md mistake. The  analysis 
is not nmde conclusive. Other evidence may be introduced by either 
party. The  determination of the department is not substituted for a 
tr ial  in court." 

n u t  this statute, C. S., 4697, it would seem, \ms ]lot intended to apply 
to a ease like the present. The  plaintiff is suing on :L negotiable in- - 
strurnent, and C. S., 3008 provides that  an absence or failure of con- 
sideration is a matter of defense as between the original parties to a 
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SWIFT & Co. v. AYDLETT. 

negotiable instrument, and part ial  failure of consideration is a defense 
pro tanto, whether the failure be an  ascertained and liquidated amount 
or otherwise. The  defendant is not suing to recover for shortage or 
damage to his crops resulting from the use of the fertilizers, but he 
is setting up, under the negotiable instrument law, an absence or failure 
of consideration, as a defense to the note sued on. 

H e  may  offer evidence tending to show the want of results from 
the use of the article furnished by plaintiff, if a proper basis be laid 
therefor, not for the purpose of repudiating or varying the terms of 
his written contract, or of holding the guano company to a xvarranty 
it has expressly declined to make, but to show, if he  can, a failure of 
consideration, which, if established, is a valid defense to the note in  
suit. Tornlinson v. X o r g a n ,  166 N .  C., 557; Jones v. Cordele Guano 
Co., 94 Ga., 14. And by what better evidence, in the absence of a 
chemical analysis, can the defendant demonstrate the worthlessness of 
the article furnished than to shom that  it had no effect on his crops? 
"The proof of the pudding is the eating," says Cervantes in his Don 
Quixote, and so by analogy the proof of the fertilizer is the using of it. 
True, this kind of evidence is not scientifically accurate, and i t  should 
be admitted cautiously, with proper safeguards, nevertheless, i t  has 
some probative value and is  not wholly conjectural. Guano Co. v. Live- 
stock Co., 168 N .  C., 442. I t  is  not excluded by the stipulation in  the 
contract, or by the provisions of the statute. 

The  defendant, i n  effect, says to the plaintiff : "I am not asking for 
anything on acccount of the failure of my crop, though you may have 
occasioned it. This  loss I am compelled to bear, both because of the 
stipulation in the contract and the terms of the statute, i t  being con- 
ceded that  no chemical analysis was made by the State chemist. But  
under a cbntract to purchase fertilizer, I ought not to be required to  
pay for something that is not fertilizer, or for a fertilizer that  has not 
been deliuered." 

The estent of the plaintiff's liability, under this interpretation, is 
limited to the price agreed to be paid for the fertilizer, and if the ar- 
ticle delivered be worthless, the plaintiff has no just ground for com- 
plaint. I t  is enough tha t  the defendant should lose his crops. This  is 
a11 that  his contract corers, and all that  the statute contemplates. Why 
should he  be compelled to pay for a worthless article, or denied the 
right to shom that  i t  is worthless, simply because he has agreed not to 
hold the plaintiff responsible for damages resulting from the use of 
fertilizers, and the statute precludes an  action on his p a r t  for  shortage, 
or damage to his crops, except after a chemical analysis showing de- 
ficiency of ingredients? H e  is  not asking for such damages. H i s  only 
request is that  he  be allowed to defend, in the present action, on the 
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ground of an  absence or failure of consideration, which, if established 
is sufficient to defeat a recovery by the plaintiff. The  defendant's 
right to disclaim liability on the note in  suit, for  want of consideration, 
has not been destroyed by agreement or taken away by the statute. 

The  note, being in  form a negotiable instrument, imports prima 
facie a consideration, and where the defense of f a i l u ~ e  or want, of 
consideration is interposed to defeat a recovery, as  i n  the instant suit, 
the burden, of course, is on the maker to establish the defense by the 
greater weight of the evidence. Piner v. Brittain, 165 N. C., 401; Hunt 
v. Eure, 188 N. C., 716. 

Dut to my  mind, the second defense "that said fertilizer did not con- 
tain the proper ingredients to produce good potatoes and to produce 
them for the early market, as  represented by plaintiff," is  not open to 
the defendant on the present record. T h e  note was given after the 
fertilizer had been used, or put  in the ground, and if i t  be conceded 
that it was fertilizer, fit to  be used as such and having some value, 
then the parties have agreed upon the purchase price, represented by 
the amount of the note, and the defendant has stipulated tha t  the 
plaintiff shall not be liable for failure of "results from its use or other- 
wise." I f  the defendant received the fertilizer for  which the note was 
g i ~ e n ,  a t  the price agreed upon, and i t  had some value, he is bound by 
the contract which he thus voluntarily entered into. Johmton v. Smith, 
86 N.  C., 498; Elliott on Contracts (vol. 3) )  see. 1891, 13  C. J., 368. I t  
is not alleged that  there was any fraud connected with the transaction. 
Furst v. ~llerritt, 190 N. C., 397. 

I n  this view of the case, construing the answer to the first issue to 
be a finding that  the article delivered was worthless, i t  would appear 
that the verdict is contradictory, hence, I think, the cause should be 
remanded for a new tr ial  i n  accordance with the law as declared in  the 
Court's opinion. 

ELEANOR BIZZEI,L, sr HER GUARDIAN, LAURA S. BIZZELL, v. BOARD 
O F  ALDERMEN O F  THE CITY O F  GOLDSBORO ET AL. 

(Filed 20 October, 1926.) 

.I. Constitutional Law - Municipal Corporations - Ordinr~nces - Filling 
Stations-Guardian-License--Discrimination. 

The erection and maintenance of a gasoline filling :station, in con- 
formity with the statutory regulations and those conferred by statute, 
upon local municipal authorities, is not a nuisance, but involves the law- 
ful property rights guaranteed by the Constitution of thl? United States 
(Fourteenth Amendment), and of the State. 
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2. Same-Discrimination-Police Powers. 
A city ordinance which professes to regulate the erection and main- 

tenance of gasoline filling stations within the incorporated limits thereof, 
providing in effect that permits for such stations shall not be granted 
without the consent of the board of aldermen of the city, is in violatiou 
of property rights guaranteed by the Constitution in not prescribing a 
uniform rule by which such permits may be obtained. The distinction 
between the conduct of a business that  is not harmful and unsafe and 
those that  are, and fully within the lawful exercise of the police power 
of a municipality, pointed out and distinguished by Clarkson,  J .  

3. Same--Discretionary Powers-Notice-Hearings-Courts - Abuse of 
Discretion-Appeal and Error. 

Where the conduct of a business is lawful, and falls within the police 
powers of regulation by a municipality or such as  may affect the public 
morals, health, etc., of the municipality, notice must first be given to one 
applying for license, or who is affected by the, revocation of his license, 
and a hearing afforded him, and decision made according to the sound 
discretion of the municipal authorities with right of appeal to the courts 
as  to whether the discretion vested in them had been arbitrarily or un- 
justly exercised or not. 

4. Municipal Corporations-Constitutional Law-Ordinances-Manciarnus. 
Mandamus will lie to compel a municipal corporation to issue a license 

for a lawful business, in this case the erection and maintenance of a 
gasoline filling station within the corporate limits, unlawfully refused 
under an invalid municipal ordinance. 

STACY, C. J., dissenting. 

APPEAL by defendants f r o m  Sindair, J., f r o m  order  a t  Chambers, 
d ~ r i l .  1926 of WAYNE. 

A 3 

T h i s  was a n  action by  plaintiff against defendants  t h a t  a n  al ternate  
wri t  of mandamus  be issued directing t h e  bui lding inspector of Golds- 
boro to  issue permit,  o r  f o r  t h e  building inspector and  t h e  other  de- 
fendants  to  show cause why sa id  permi t  should not be issued. 

T h e  plaintiff, i n  par t ,  contends t h a t  she is  t h e  owner a n d  i n  possession 
of a lot of l and  situated i n  t h e  ci ty  of Goldsboro a t  the  northwestern 
intersection of West  Center  and  Ash Streets,  t h a t  dur ing  t h e  month  
of February ,  1926, t h e  plaintiff leased said lot of l and  t o  the  Sinclair  
Oil  Company, which company proposed erecting and  operat ing a gaso- 
line filling s tat ion on said land, and  to t h a t  end the  said company d u l y  
applied to  t h e  ci ty  of Goldsboro f o r  a permit  t o  construct a n d  operate 
said station. T h a t  t h e  building inspector of t h e  c i ty  of Goldsboro is  
t h e  officer created by l a w  t o  pass upon  applications f o r  permits  t o  con- 
s t ruct  buildings i n  the  ci ty  of Goldsboro, and  t h a t  i t  i s  t h e  d u t y  of - 

said inspector t o  issue permits  f o r  the  construction and  operation of 
filling stations i n  t h e  ci ty  of Goldsboro and  to require  t h e  appl icant  t o  
conform to the  building laws of the  State. 
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That at  a regular meeting of the board of aldermen, held in the city 
of Goldsboro on 7 July, 1924, the board of aldermen adopted the three 
ordinances, as follows: "Be i t  ordained by the board of aldermen of 
the city of Goldsboro: That no gasoline filling or gasoline storage sta- 
tion shall hereafter be located, conducted or operated in the city of 
Goldsboro without first obtaining consent from the board of aldermen at - 

some regular meeting thereof. Any person, firm or ccrporation, vio- 
lating this ordinance shall, upon conviction, before the mayor, be fined 
$50 for each offense, and every day of such violation shall constitute a 
separate offense. 

"Be it ordained, by the board of aldermen of the city of Goldsboro: 
That no gasoline filling or gasoline storage station shall start operation 
thereof in the city without first obtaining permission from the board 
of aldermen to do so at  a regular meeting thereof. Any person, firm 
or corporation, violating this ordinance, shall, upon conviction before 
the mayor, be fined $50 for each offense, and every day of' such violation 
shall constitute a separate offense. 

"Ue it ordained by the board of aldermen of the city of Goldsboro: 
That all permits heretofore issued for gasoline filling orgasoline storage 
stations in the city which are not already constructed, be and the same 
are hereby revoked." 

That each of said ordinances is unconstitutional and void, and par- 
ticularly objectionable in that they do not prescribe a uniform rule of 
action for governing the exercise of the discretion of the aldermen, but 
011 the contrary leaye the rights of property subject to arbitrary dis- 
cretion of the board. 

That having agreed with the plaintiff as to the terms of the lease 
referred to above, the Sinclair Oil Company applied to the board of 
aldermen of the city of Goldsboro for a permit to construct said filling 
station on the lot of the plaintiff, and the plaintiff, through her attor- 
ney likewise appeared before the board of aldermen requesting said 
pcrmit; that the said aldermen refused to issue the permit. 

That the plaintiff applied to the building inspector of the city of 
Goldsboro for a permit to construct said filling statior and the said 
inspector refused to issue the permit. 

That the lot of the plaintiff herein referred to is situated at the 
intersection of State Highway No. 10 and West Center Street, which 
is one of the principal business streets in the city of Goldsboro; east- 
wardly across the street from the plaintiff is the Durham Hosiery Mills; 
diagonally across the street is the filling station of the Texas Company; 
soutliwardly and across highway No. 10 a mercantile establishment, liv- 
cry stable and blacksmith shop; on West Center Street and in front of 
the plaintiff's lot are the railroad tracks of the Southern, Atlantic Coast 
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Line and Korfolk Southern railroads. That the action of the city 
of Goldsboro in refusing to issue said permit was an arbitrary and un- 
reasonable exercise of discretion and is unlawful. 

That the filling station which plaintiff proposed erecting on said lot 
would comply in eyery respect with the building laws of the State of 
North Carolina and the ordinances and regulations of the city of Golds- 
boro, and that therefore the building inspector has no authority to re- 
ject said application, and, as the plaintiff is informed and believes, 
must issue said permit subject to the supervision by him of the con- 
struction and material as directed in C. s., 2748. 

The defendant admits that the Sinclair Oil Company applied to the 
city &f Goldsboro for a permit to construct and operate a gasoline sta- 
tion at the northwest intersection of East Center and Ash streets in  
the city of Goldsboro. It admits that, subject to statutory regulations 
and valid ordinances of the city of Goldsboro, and in some instances 
to prior consent by the board of aldermen, it is the duty of the building 
inspector of said city to pass upon permits for the construction of 
buildings. I t  is specifically denied that the special ordinances are 
unconstitutional or void or objectionable for any reason; and in this 
connection alleges that said ordinances constitute valid and constitu- 
tional exercise of power on the part of the board of aldermen of the 
city of Goldsboro. That the board of aldermen were induced to reach 
their decision by a number of reasons, among them the following: That 
the proposed location for a filling station is located within two blocks 
and a half of one of the primary schools of the city and on the direct 
route of the approach thereto, and that this fact, together with the fact 
that Ash Street (said street of approach to said school) is also a part 
of the Central Highway of North Carolina, would make the construc- 
tion of a filling station on said corner a continual menace to the school 
children going to and from said school; that a further consideration 
was the fact that said proposed filling station would be located ad- 
joining a residential section of said city, and that there is no business 
necessity requiring the erection of a filling station on said corner, in 
view of the fact that there are five other filling stations not far removed 
from the proposed site. 

The court below rendered the following judgment: 
"This cause coming on to be heard before his Honor, Sinclair, J., 

at chambers, and being heard upon the verified complaint and answer, 
and upon affidavits filed by the city of Goldsboro herein and upon 
argument of counsel for the plaintiff and counsel for the defendants, 
and it appearing to the Court after a full consideration of said plead- 
ings, affidavits and arguments that the plaintiff is entitled to the relief 
demanded in the complaint. I t  is thereupon considered, ordered and 
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adjudged that the building inspector of the city of Goldsboro be and 
he is hereby ordered and directed to issue a permit to the plaintiff 
for the construction of a filling station upon the lot described in  the 
complaint, subject to the conformance by the plaintiff with the building 
laws of the State of North Carolina." 

Hugh  Dortch and Dickinson & Freeman for plainti f .  
D. C. Humphrey  and Kenneth C. Royal1 for defendaats. 

CLARKSON, J. The sole question presented : Are the ordinances 
valid or void? We are of the opinion they are void. 

I n  S .  v. Deposit Co., 191 N .  C., 645, it was said: "The police power 
of a state is broad and comprehensive. I t  is elastic s3 that the gov- 
ernmental control may be adequate to meet changing social, economic 
and political conditions. Under the United States C'onstitution the 
police power has been left to the states-in fact it is inherent in the 
states. Each state has the power to regulate the relative rights and 
duties of all persons, individuals and corporations within its juris- 
diction for the public convenience, welfare and good-for public health, 
public morals and public safety. The only limit is that no law shall be 
enacted repugnant to the Constitution of the United States (14th 
Amendment) or the State. Durham v. Cotton Mills, 141 N.  C., 615; 
Shelby v. Power Co., 155 N. C., p. 196; Shields v. Hawis ,  190 N. C.. 
527; Moore v. Greensboro, ante, p. 592; 6 R. C. L., see. 188-190." 

I n  Weaver, Chief of the Bureau of Inspection, etc., of IJenn. v. Palmer 
Bros. Co., Supreme Court of U. S. Advance Opinions, p. 366 (70 Law 
Ed.), the facts succinctly were: Palmer Bros. Co., a C'onnecticut cor- 
poration, had a large factory in Connecticut, in which for more than 
a half century it had manufactured comfortables in that state and had 
sold them there and elsewhere, and in the State of Pennsylvania. I n  
Pennsylvania a law was passed regulating the manufasture, steriliza- 
tion and sale of bedding. I n  the act the definition of "shoddy" was, 
"any material which has been spun into yarn, knit or woven into fab- 
ric, and subsequently cut up, torn up, broken up or ground up." I t  
was made a violation of law, punishable by fine or imprisonment to 
make comfortables with "shoddy" or to sell comfortatdes made with 
"shoddy." The evidence disclosed by eminent public health scientists is 
that in the absence of sterilization or disinfection, there would be little 
if any danger to the health of the users of comfortaldes filled with 
"shoddy." There was no evidence that any sickness or disease was ever 
caused by the use of "shoddy." Mr. Justice Butler, writing the ma- 
jority opinion, says: "The constitutional guaranties m q  not be made 
to yield to mere convenience, Schlesinger v. Wisconsin, decided 1 



N. C.] FALL TERM, 1926. 353 

March, 1926, U. S., ante, 301, 46 Sup. Ct. Rep., . The 
business here involved is legitimate and useful; and, while i t  is subject 
to all reasonable regulation, the absolute prohibition of the use of 
shoddy in the manufacture of cornfortables is purely arbitrary and 
violates the due process clause of the 14th Amendment. Adams v. Tanner,  
244 U.  S., 590, 596; Meyer v.  Sebraska,  262 U .  S., 390; Jay  Burns 
Baking Co. v. Bryan,  264 U .  S., 504." Mr. Justice Holmes, dissenting, 
said: "In this case, as in Schlesinger v. Wisconsin, I think that we 
are' pressing the 14th Amendment too far." Concurring were Mr. Jus- 
tice Brandeis and X r .  Justice Stone. 

In S. v.  Y o p p ,  97 K. C., p. 481, Merrimon, J . ,  said: "Such statutes 
are valid unlevs the purpose or necessary effect is not to regulate the 
use of property but destroy it." S. v. Whitlock, 149 N. C., 542; Stand- 
ard Oil Co. v. City  of Rearney, 106 Neb., p. 558. 

C. S., chap. 56, Municipal Corporations, Art. 11, provides for "Regu- 
lation of Buildings" for protection against fire, etc., in municipalities. 
I n  this chapter the Legislature has laid down stringent rules in regard 
to the regulation of buildings within and without the fire limits of the 
municipalities. I t  is compulsory on municipalities to establish fire 
limits. I t  provides for the building inspector to grant building per- 
mits. I t  provides in certain localities the material, etc., to be used. A 
comprehe&ive safety regulation of buildings is provided by law for 
municipalities. 

Under Art. 15, General Powers of Municipal Corporations are enu- 
merated. C. S., 2787, subsec. 6, is as follows: "To supervise, regu- 
late, or suppress, in the interest of public morals, public recreations, 
amusements and entertain,ments, and to define, prohibit, abate or sup- 
press all things detrimental to the health, morals, comfort, safety, con- 
venience, and welfare of the people, and all nuisances and causes 
thereof." C. S., 2787, subsec. 16, is as follows: "To regulate, control, 
and prohibit the keeping and management of houses or any building for 
the storage of gunpowder and other combustible, explosive, or danger- 
ous materials within the city, and to regulate the keeping and convey- 
i n g  of the same, and to authorize and regulate the laying of pipes and 
the location and construction of houses, tanks, reservoirs, and pumping 
stations for the storage of oil and gas." 

The board of aldermen of the city of Goldsboro passed an ordinance. 
the material one that concerns us here, prohibiting gasoline filling or 
gasoline storage stations to be located, conducted or operated in the ci ty 
of Goldsboro without first obtaining consent from the board of alder- 
men at some regular meeting thereof. 

The plaintiff contends that the ordinance is unconstitutional and 
void, that it vests arbitrary discretion with respect to an ordinary law- 



354 IX  T H E  SUPREME COURT. [I92 

ful business in public officials, without prescribing a uniform rule of 
action or making uniform regulations applicable to all alike. 

I n  AS'. v. Tenant, 110 N. C., p. 609, "Xission Hospital case," the 
ordinance mas as follows: "That no person, firm or ccrporation shall 
build or erect within the limits of the city any house or building of 
any kind or character, or othernise add to, build upon or generally 
improve or change any house or building, without h a u i ~ g  first applied 
to the aldermen and obtained u pernzission for such purpose." The 
Court said: "If an ordinance is passed by a munic i~a l  corporation, 
which, upon its face, restricts the right of dominion which the indi- 
vidual might otherwise exercise without question, not according to 
any general or uniform rule, but so as to make the absc'lute enjoyment 
of his own depend upon the arbitrary mill of the gorerr~ing authorities 
of the town or city, i t  is unconstitutional and void, because it fails to 
furnish a uniform rule of action and leaves the right of property sub- 
ject to the despotic will of aldermen xho  inay exercise it so as to give 
exclusive profits or privileges to particular persons, Seruton v. Belger, 
143 Mass., 598; City of Richmond v. Dudlcy, h-orthern Reporter, vol. 
28, Yo. 13, p. 312 ; 17ick l l r o  v. IIopkins, 118 U. S., 356 ; X a y  u. People, 
27 Pac. Rep., 1010; Baltimwe v. Rodeck, 40 Md., 217; Anderson u. City 
of IVellington, 40 Ka., 173; In  re Frazee, 63 Mich., 3!16; Tugman v. 
Lihica.go, 78 Ill., 405; Village of Bracecille I-. Dohertq, 30 111. Ap., 
645; Uarthel v. City of S e w  Orleans, 564; Bolls v. City of Goshen, 
117 Ill., 221; Lake View v. Lutz, 44 Ill., 81; Horr 6. I3emis on Nun.  
Police Ordinances, see. 13; Ecansville v. Jlartin, 41 Irld., 145." The 
City o/ Plymouth v. Schultheis, 135 Ind., p. 339; City of S f .  Louis v. 
Russell, 20 I,. R. A, p. 721 (Mo.), (the latter case citing 8. v. Tenant, 
supra). 

I n  S .  v. Bass, 171 S. C., p. 781, i t  mas said: "Stables are not per se 
nuisances at  common law, to be abated regardless of the manner in 
whicli they are kept. Dargan v. Waddill, 31 S. C., p. 244." I n  the 
Bass case, the Tenant case, supra, was approved. The ordinance de- 
clared void was to the effect that no person or persons, firm or corpora- 
tion, shall build or cause to be erected stables or stalls newer to a neigh- 
bor's r~sidence than it is  to the owner's. The court fui-ther said (pp. 
781-782) : "Its purpose is presurned to be to improve the health of 
the inhabitants of the town, as well as to minister to their comfort. I t  
fails conspicuously to accomplish such purpose, as under it stables 
may be kept with impunity obnoxiously near any number of dwellings 
if they are equally as near the dwelling of the owner of the stables. 
Thus i t  is put within the power of the owner to annoy his neighbor 
at  will if he is willing to endure the same annoyance himself. An or- 
dinance to be valid must be uniform i n  i ts  application to all citizens 
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and afford equal protection to all alike. I t  must not discriminate in 
favor of one person or class of persons over others. T o  be valid i t  must 
furnish a uniform rule of action. (Italics ours). S .  v .  Tenant, 110 
3. C., 612. I t  must operate equally upon all persons, as well as for 
their equal benefit and protection, who come or live within the corpor- 
ate limits. 1 Dillon Mun. Corp., see. 380; 8. v. Pendergrass, 106 N .  C., 
664; 8. v. Summerfield, 107 N .  C., 898." 

The construction of a filling station dealing with property rights, 
cannot be placed in a class with one applying for a license to operate 
a poolroom or dance hall, etc., which is a privilege as distinguished 
from a legitimate business in which one is authorized to engage as 
a matter of right. We think this distinction has been clearly recog- 
nized in this State. Bruwwick-Balke Co. v. Mecklenburg, 181 N. C., 
386; S. v. Vanhook, 182 N .  C., 831. 

I n  Brunswick-Balke Co. v. Mecklenburg, supra, p. 388, Hoke, J., 
speaking to the question, says: "In S. v. Tenant, 110 N.  C., 609, the 
case in this State chiefly relied upon by appellant, involved the validity 
of an ordinance of the city of dsheville, which prohibited any and all 
owners of property within the city from building or erecting anywhere 
in the city limits any house or building of any kind or character or 
adding to or altering any house or building already constructed without 
first obtaining permission from the board of aldermen. The court held 
the ordinance void, as an unwarranted interference with the ordinary 
incidents of ownership, at the arbitrary will of the board of aldermen 
without valid reason had or assigned for their action, and as having 
no reasonable relation to the exercise of the police powers vested in 
the board for the well ordering of the town." 

I n  Hanes v. Carolina Cadillac Co., 176 N. C., p. 351, it is held: 
"Automobiles are of such general use that they. have become a part of 
the daily life of our people in business as m7ell as for pleasure. Public 
garages and supply stations are essential and cannot well be dispensed 
with. T h e  establishment of such public conveniences even i n  residen- 
tial sections of cities and towns have been held not to be a nuisance 
per se. (Italics ours). Sheman v. Lexington, 128 N.  Y., 681. I t  has 
been further held that the storage of gasoline in suitable tanks set well 
down in  the earth does not constitute a nuisance per se. Harper v. 
Standard Oil Co., 78 Mo., 338; Cleveland v. Gaslight Co., 20 N.  J .  Eq., 
201." 

I n  Refining Co. v. McKernan, 179 X. C., p. 314, applicable to gaso- 
line, etc., the ordinance applied to all classes, alike, no discrimination, 
no discretionary power given as in the present case. 

I t  is to be seen that this Court has held that the business of dealing 
in gasoline and oil is legitimate business in  municipalities and not a 
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nuisance per se, so all persons hare the right to engage in this business 
upon equal terms and conditions. Some courts classify this business 
with pawnbrokers, poolrooms and dance halls, which have been held to 
be mere privileges and not classified as legitimate business. 

I n  Small v. Edcnton, 146 IT. C., 530, it is said: "The reasonableness 
of an ordinance is for the court, the jury being called in to find the 
facts when in dispute." 

I n  Burger v. Smith, 156 n'. C., p. 323, a town ordirarice prohibited 
the erection of any saw mill or other steam mill within certain bounda- 
ries. I t  is said, s t  p. 324: " 'An ordinance must not be oppressive or 
discriminating, but must be reasonable and lawful.' 2 Dill. Mun. Corp. 
(5 ed.), see. 589; 2 Abb. Mun. Corp., sec. 545. When an ordinance is 
'within the grant of power to the municipality, the presumption is that 
it is reasonable, unless its unreasonable character appeam upon its face. 
But the courts will declare an ordinance to be void because unreasonable 
upon a state of facts being shown which makes it unreasonable.' Ibid., 
see. 591, and cases there cited. I t  is further said that 'an ordinance 
must be impartial, fair and general. I t  would be uiireasoriable and 
unjust to make under the same circumstancw an act done by one person 
penal and done by another not so. Ordinances which have this effect 
cannot be sustained. Special and unwarranted discrimination or un- 
just or oppressive interference in particular cases is not to be allowed.' 
 bid., 593." 

I n  S. v. Rice, 158 N. C., p. 655, in the interest of health an ordinance 
was sustained forbidding keeping of hogs and pigs (a nuisance per se) 
within one-fourth mile of the city limits of Greensboro. The Legisla- 
ture giving police power for sanitary purposes to the territory one mile 
beyond the city limits. A like ordinance in 8. zt. Hord, 122 N. C., p. 
1092, was sustained forbidding keeping a hog I00 yards from another's 
dwelling, etc. There is no discrimination in either of these cases for 
it forbids all citizens alike, 

I n  Lawrence v. Nissen, 173 N.  C., p. 363, it is said: "The discrim- 
inations which are open to objection are those where persons engaged 
in the same business are subjected to different restrictions or are held 
entitled to different privileges under the same conditilms. I t  is only 
then that the discrimination can be said to impair that equal right 
which all can claim in the enforcement of the laws. This is the rule 
laid down by the Supreme Court of the United States in Soon Hing v. 
Crowley, 113 U.  S., 709. I t  is those restrictions imposed upon one 
class of persons engaged in  a particular business, which are not imposed 
upon others engaged in the same business and under like conditions, 
that impair the equal right which all can claim in the enforcement of 
the laws." S.  v. Dmson, 189 N.  C., p. 173. 
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I n  Turner v. New Bern, 187 N.  C., p. 541, the principle was laid 
down: Gnder the provisions of C. S., 2787, and under the provisions 
of its charter authorizing a city to pass needful ordinances for its 
government not inconsistent with law to secure the health, quiet, 
safety-general welfare clause-within its limits, etc., it is within the 
valid discretionary exercise of the police powers of the municipality 
to pass an ordinance forbidding the erection of lumber yards within a 
long established, exclusively residential portion, and when this discre- 
tionary power has not been abused the courts will not interfere. I n  
the Turner case, supra, there were prescribed limits applicable to all. 
S. ex rel. Nut. Oil Works of La. v. McShane, Mayor, 159 La., , 106 
Sou. Rep., 252. 

S. v. Weddington, 188 h'. C., 643, was a Sunday ordinance held 
valid, as follows: "That it shall be unlawful for any person or persons, 
merchants, tradesmen, or company to sell or offer for sale on Sunday 
any goods, wares, drinks or merchandise of any kind or character, 
except in case of sickness or absolute necessity, in the town of Faith." 
This is a different class of ordinance from the one under consideration. 
The Sunday ordinances are predicated on the idea that there should 
be a rest day for man. I t  is a police regulation necessary to the health 
and welfare of a people. The forbidding keeping open stores gives the 
rest and applies to all in the town alike. To the same effect is S. v. 
Xedlin, 170 N.  C., 682; S. v. Davis, 171 N.  C., 809; 8. v. Burbage, 
172 IS. C., 876; S.  v. Lumber Co., 186 N.  C., 122. 

"General Assembly or a municipal corporation has the power to 
classify the different occupations, provided the classification is not un- 
reasonable and oppressive, and that usually the extent to which the 
power will be exercised is for the General Assembly or the governing 
body of the municipality." S. v. Davis, supra. 

The principle is well stated in 19 R. C. L., p. 813, part see. 118: "It 
is clear that an ordinance is passed by a municipal corporation which 
upon its face restricts the right of dominion which the individual might 
otherwise exercise without question, not according to any general or 
uniform rule, but so as to make the absolute enjoyment of his own 
depend upon the arbitrary will of the governing authorities of the town 
or city, it is unconstitutional and void, because it fails to furnish a 
uniform rule of action and leaves the right of property subject to the 
despotic will of the municipal officers, who may exercise i t  in accord- 
ance with some principle which it would not be within the constitu- 
tional power of the State to sanction or even so as to give exclusive 
profits and privileges to particular persons. There is, however, no valid 
objection to an ordinance which vests in a municipal board, or vests in 
a single officer, authority to grant permits or licenses to engage in an 
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occupation or commit an act which might well be forbidden altogether, 
but which under certain conditions and when in  the hands of persons of 
good character may be harmless, when this is a reasonable method of 
dealing with the situation. The distinction is not always clear, and 
the cases are perhaps not wholly consistent," citing S. v. Z'ennant, supra. 

We are not unmindful of the case of S. v. Xhannonhcuse, 166 N .  C., 
311, and cases therein referred to. I n  these cases, in pnsuance of au- 
thority (or inherent power), the town specifically prescl-ibed fire limits 
applicable to all alike. This case, cited with approval 8. v. Johnson, 
114 N .  C., p. 848, which was written by Mr. Justice A~lery, who wrote 
the Tenant case. I n  S. v. Kirkpatrick, 179 N .  C., p. 747, the ordi- 
nances applied to all alike. There are exceptional cases where i t  is 
difficult or impracticable to lay down a definite comprehensive rule or 
the discretion relates to an administration of a police regulation and is 
necessary to protect the public morals, health, safety and general wel- 
fare, but in cases of this kind the exercise of discretion must not be un- 
reasonable or arbitrary. 

Interesting opinions, holding defendant's contention correct, are: 
The State of Washington v. C. A. Fleming, 129 Wash. Rep., p. 646; 
Herring v. Stannus, 169 Ark., p. 244, 275 S. W., p. 321. 

There is no question as to the good faith of the ma;yor or board of 
aldermen of Goldsboro-men of character. The ordinances are far- 
reaching, and the law does not permit the enjoyment of one's property 
to depend upon the arbitrary or despotic will .of officials, however well- 
meaning, or to restrict the individual's right of property or lawful'busi- 
ness without a general or uniform rule applicable to all alike. 

I n  this State, dealing in gasoline and oils is a legitimate business and 
so declared. Any valid ordinance must come under the time-honored 
rule of equal rights and not be dependent on arbitrary or despotic will. 
No ordinance is enforceable in  matters of this kind, a lawful business. 
that does not make a general or uniform rule of equal rights to all and 
applicable to all a l i k e t h e n  there can be no special privilege or favor- 
itism. The ordinance gives the power to the board of aldermen at their 
pleasure to grant one a license and refuse another under the 
same circumstances. The cleavage and question is less troublesome 
when the distinction is observed between those things that are not harm- 
ful and unsafe and those that are. The right of individuals to engage 
in any lawful calling and use their property for lawful purposes is 
guaranteed to them, and any unreasonable restraint 01. oppressive ex- 
action upon the use of property and utmost liberty of business growth 
and advancement is contrary to the fundamental law of the land. 

I n  the case at  bar we are dealing with property rights and a lawful 
business-not unsafe, according to the decisions of this Court. There 
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is a distinction between a case of this kind and a privilege or license 
to operate a poolroom, dance hall and such like, the ordinance operating 
equally upon a class or  classes, which may affect the peace and good 
order of a municipality or county, or a privilege or license for a pro- 
fession, trade or occupation under the police power, etc. But even in 
cases of this kind, where i t  is essential that  power should be lodged in 
some governmental or municipal board or officer to withhold or revoke 
the license, the applicant for or revocation of license should be given 
notice and a hearing had and decision made according to their sound 
discretion and judgment. Bu t  action in these cases may be reviewed 
when i t  is shown that  i t  has been palpably arbitrary or unjust. I t  is  
to be noted that  the general State law, applicable to municipal corpora- 
tions, has provided safety regulations applicable to all alike and the 
judgment of the court below requires conformity. 

We do not think that  the reference in  the pleadings to the acts of the 
city planning commission of the city of Goldsboro enters into this con- 
troversy, although it may be noted tha t  by a vote of two to one the 
commission recommended that  the permit be granted. 

The decisions are conflicting in other states, but the principle appli- 
cable in the present case, we think, is borne out by the decisions of the 
United States Supreme Court, i n  this State and a large majority in the 
other states of the Union, and founded on reason and justice. 

F o r  the reason given, the  judgment of the court below is 
Affirmed. 

STACY, C. J., dissenting: The  ordinances in question are assailed 
upon the  ground that  they provide no standard or uniform rule whereby 
the discretion vested in the board of aldermen, to issue or to withhold 
permits for the erection and operation of gasoline filling or gasoline 
storage stations in  the city of Goldsboro, may be exercised according to 
some fixed regulation, known and established, and applicable to all 
alike. The  attack was upheld by the tr ial  court, and this is affirmed, 
for the  reason stated, principally on authority of S. v. Tenant, 110 
S. C., 609. 

I t  is established by the clear weight of authority that  an  ordinance 
which lays down no general requirements to be followed and establishes 
no uniform rule, but merely prohibits the erection of any building 
within the corporate limits without a permit, is invalid, since it leaves 
the granting of a permit for any kind of a building to the arbitrary 
discretion of the municipal authorities, to be exercised according to 
their own will and subject to no review, which is regarded as an un- 
warranted use of the police power. 4 R. C. L., 395. 
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But, to my mind, the position is not sustained by the decision in 
Tenant's case, nor by the general rule of law announced therein. There, 
the court was dealing with an absolute prohibition against all owners of 
property within the city of Asheville from building or erecting any- 
where in the city limits any house or building of any kind, or adding 
to or altering any house or building already constructed, without first 
obtaining permission so to do from the board of aldermen. The ordi- 
nance was declared invalid as an unwarranted interference with the 
ownership of property and its ordinary incidents. Th? board of alder- 
men was authorized to act, without valid reason had or assigned for 
its position, which was regarded as an unrestrained discretion, having 
no reasonable relation to the exercise of the police powlzrs vested in the 
board for the well ordering of the city. Here the ordinances are much 
more restricted in their scope and operation. They apply to a single 
class of buildings, to wit, gasoline filling or gasoline storage stations, 
the regulation of which comes well within the police power of the 
State. Storer v. Downey, 215 Mass., 273. The permits are to be issued 
or withheld in the sound legal discretion of the board only after a hear- 
ing had at some regular meeting, a distinction fully recognized in 
Yiclc W o  v. Hopkins, 118 U. S., 356, and other cases cil;ed by appellant. 
Brunswick-Balke Co. v. Mecklenburg, 181 N. C., 386. 

Answering a like criticism leveled at an ordinanc~ of the city of 
Durham, which prohibited the maintenance of a dance hall within the 
city limits for hire, "without first having obtained the consent of the 
board of aldermen," Adams, J., speaking for the Court in S .  v. Vun- 
hook, 182 N.  C., 831, said: "The counsel for the defendant contends 
that the ordinance confers upon the board of aldermen unlimited dis- 
cretion in granting or refusing license, that it prescribes no uniform 
rule by which the board shall be guided, and that the aldermen conse- 
quently pass updn each application according 'to their own pleasure.' 
But the board is not clothed with arbitrary or unliinited discretion. 
Whether a license shall be granted upon application is a matter within 
the limited legal discretion of the board. I t  is true that in the absence 
of abuse such discretion cannot be controlled by the courts, but the 
ordinance is not for that reason void. Brodnax v. Groom, 64 N .  C., 
244; Key v. Board of Education, 170 N. C., 125. Of course uniformity 
of operation upon all alike is essential, but this requirement is met by 
the express language of the ordinance." 

The decisions hold that the validity of the grant of discretion depends 
largely upon the nature of the business or thing with respect to which 
it is to be exercised, and as to whether or not its proper regulation and 
control require a discretion to be vested in one or more public officials 
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for the orderly control of the business, or the use of the article or thing 
in question. Note, 12 A. L. R., 1435. 

A gasoline filling or gasoline storage station may not be a nuisance 
per se, but it may become such, like a hospital (Lawrence v. Nissen, 173 
N. C., 339), a livery stable ( S .  v .  Bass, 171 N .  C., 781), a dance hall 
( 8 .  v .  Vanhook, 182 N. C., 831), a sawmill (Burger v. Smi th ,  156 
N. C., 323), or a poolroom (Brunswick-Balke Co. v.  Mecklenburg, 181 
N .  C., 386), because of its location or by reason of the manner in which 
i t  is conducted. Oil and gasoline, invariably used and stored in such 
stations, are so highly inflammable and explosive that they may, and do, 
increase the danger to fire, no matter how carefully the buildings are 
constructed or how noncombustible their materials. And although 
lawful and necessary buildings, they are of such character that regula- 
tion of the place of their erection and use comes well within settled 
principles relating to the exercise of the police power. "The State is 
not bound to wait until contagion is communicated from a hospital 
established in the heart of a city; it may prohibit the establishment of 
such hospital there, because it is likely to spread contagion. So the 
keeping of dangerous explosives and inflammable substances, and the 
erection of buildings of combustible materials within the limits of a 
dense population may be prohibited because of the probability or pos- 
sibility of public injury." Walker,  J., in Durhalm v. Cotton Milks, 141 
N. C., p. 636. 

Furthermore, the trend of judicial decision is to the effect that it is 
not always necessary for a statute, or ordinance, to prescribe a specific 
rule of action. I t  is well recognized that many statutes call for the 
vesting of some discretion in public officials, because of the difficulty or 
impracticability of laying down a definite and comprehensive rule 
which will afford at  once an adequate protection for the public as well 
as for the individual citizen. S. v. Y o p p ,  97 N. C., 477. 

I t  is fully recognized that the right of classification is "referred very 
largely to the legislative discretion, and its exercise may not be inter- 
fered with by the courts unless the same is clearly arbitrary." S .  v.  
Stokes, 181 N .  C., 539; S .  v. Burnett ,  179 N.  C., 735. 

Speaking to the question in City  of Des Moines v. Manhattan Oil 
Co., 193 Iowa, 1096, Weaver, J., says: "With the changing conditions 
necessarily attendant upon the growth and density of population, and 
the ceaseless changes taking place in method and manner of carrying 
on the multiplying lines of human industry, the demand becomes 
greater upon that reserve element of sovereignty which we call the 
police power, for such reasonable supervision and regulation as the 
State may impose, to insure observance by the individual citizen of the 
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duty to use his  property and exercise his rights and privileges with due 
regard to the personal and property rights and pririleges of others (cit- 
ing authorities). Such duty, even though it involves restriction upon 
the so-called natural  rights of every individual, i?  the first and most im- 
perative obligation entering into what \+e call the social compact. 
Without i t  there can he no such thing as  organized society or civilized 
government. Naturally, what regulations may reasonably be required 
or imposed for that  purpose by thc constituted authoi.ities vary with 
the varying conditions with which our lawmakers h a l e  to deal; and, 
subject only to constitutional limitations, the State, acting by its Legis- 
lature, has the right to select the subjects of regulation and to pre- 
scribe rules for making such regulations effective. T o  justify the exer- 
cise of such authority, it  is  not necessary tha t  the s u b j x t  thereof shall 
be inherently wrong; nor is the fact that  such regulation may operate 
to restrict the individual citizen in  the use of his  own property, or even 
in  his liberty, of itself sufficient to render the regulation or restriction 
void (citing authorities). 

"The power to designate the subject of police regulation rests in the 
State alone; and if a given statute is  not clearly repugnant to some con- 
stitutional guaranty, the courts a re  without power to interfere. Such 
interference, if tolerated a t  all, must be on the theory that  the subject 
of the regulation is not within the legislative jurisdiction; or, if the 
subject be one within such jurisdiction, i t  must appei r  to the Court 
that, looking through mere forms, and a t  the substance of the matter, 
i t  can say that  the statute, enacted professedly in the interest of the 
public or  general welfare, 'has no substantial relation to that  object, 
but is a clear, unmistakable infringement of rights seciired by the fun- 
damental law' (citing authorities). The  Legislature, acting within 
these limits, is the sole judge as  to all matters pertaining to the public 
policy, wisdom, and expediency of the police regulations which i t  pre- 
scribes (S. v. A m o u r  Plcg. Co., 124 Iowa, 323, 12  Corpus Juris ,  932) ; 
and while the police power is familiarly exercised in regulations to pro- 
mote the public health and morals, i t  extends as well to the promotion 
of 'public convenience and general prosperity.' Chicago, B. & 0. R. 
Co. v. People of Ill., 200 U. S., 561." 

I n  S. v. Fleming, 129 Itrash., 646, 225 Pac., 647, 34 8. L. R., 500, it 
was held that  an ordinance vesting in the  city council of Spokane the 
discretion to grant  or deny, after public hearing, permits for gasoline 
filling stations, outside the fire limits of the city, as the public interest 
might require, was not invalid as vesting an  arbitrary discretion in  the 
council. This  position is  fully supported, in tendency a t  least, by the 
decisions in Fischer c. St. Louis, 194 U. S., 361, and New York ex rel. 
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Lieberman v.  V a n  DeCarr, 199 U. S., 552, where the subject is dis- 
cussed at  considerable length. 

I n  the case last cited the Court had under consideration a section of 
the sanitary code of New York, which provided that "no milk shall be 
received, held, kept, either for sale or delivered in the city of New York, 
without a permit in writing from the board of health, and subject to the 
conditions thereof." One objection to this provision was that it put 
absolute power in the hands of the board of health to grant or with- 
hold permits to milk dealers, and therefore violated the equal protec- 
tion clause of the Fourteenth Amendment to the Constitution of the 
United States. I n  the course of an elaborate opinion sustaining the 
T-alidity of the ordinance, Mr. Justice Day, speaking for the Court, 
said : 

"In Davis v.  Massachusetts, 167 U. S., 43, an ordinance of the city 
of Boston providing that no person shall make any public address in or 
upon the public grounds, except in accordance with a permit from the 
mayor, was held not in conflict with tho Fourteenth Amendment to the 
Constitution of the United States. I n  Wilson v.  Eureka City,  173 
U. S., 32, an ordinance requiring persons to obtain written permission 
from the mayor or president of the city council, or in their absence a 
councillor, before moving a building upon any of the public streets of 
the city, was sustained as not violative of the Federal Constitution. I n  
the opinion of the Court a number of instances were given in which 
acts were prohibited except with the consent of an administrative board, 
and which were sustained as proper exercises of the police power. I n  
Gundling v.  Chicago, 177 U. S., 183, an ordinance was sustained per- 
mitting the mayor to license persons to deal in cigarettes when he was 
satisfied that the person applying for the license was of good character 
and reputation and a suitable person to be intrusted with their sale. 
And in the recent case of Jacobson v.  Massachusetts, 197 U. S., 11, this 
Court sustained a compulsory vaccination law which delegated to the 
boards of health of cities or towns the determination of the necessity 
of requiring the inhabitants to submit to compulsory vaccination. And 
in Fischer v .  St. Louis, 194 U.  S., 361, an ordinance of the city of St. 
Louis providing that no dairy or cow stable should thereafter be built 
or established within the limits of the city, and no such stable not in 
existence at the time of the passage of the ordinance should be main- 
tained on any premises, unless permission should have been first ob- 
tained from the municipal assembly by ordinance, was sustained as a 
proper exercise of the police power. After sustaining the right to vest 
in a board of men acquainted with the local conditions of the business 
to be carried on, power to grant or withhold permits, this Court said: 
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'' 'It has been held in some of the state courts to be contrary to the 
spirit of American institutions to vest this dispensing power in  the 
hands of a single individual, Chicago v. Trotter, 136 Ill., 430; Matter 
of Frazee, 63 Mich., 396; S. v. Fhk ,  9 R. I., 94; Baltimore v. Radecke, 
49 Md., 217; Sioux Falls v. Kirby, 6 S. I)ak., 62, and in others that 
such authority cannot be delegated to the adjoining lot owners. St. 
Louis v. Russell, 116 No., 248; Ex parte Sing Lee, 96 Cal., 354. But 
the authority to delegate that discretion to a board ap;pointed for that 
purpose is sustained by the great weight of authority, Quincy v. Ken- 
nard, 151 Mass., 563; Commonwealth v. Duvis, 162 Mass., 510, and by 
this Court the delegation of such power, even to a single individual, was 
sustained in Wilson v. Eureka C'ity, 173 U .  S., 32, and Gundling v. 
Chicago, 177 U. S., 183.' 

"These cases leave in no doubt the proposition that the conferring 
of discretionary power upon administrative boards to grant or with- 
hold permission to carry on a trade or business which is the proper sub- 
ject of regulation within the police power of the state is not violative 
of rights secured by the Fourteenth Amendment." 

For the reasons stated, I am impelled to dissent from the decision of 
the majority. I think the ordinances in question are valid. 

LAURA S. BIZZELL v. BOARD O F  ALDERMES OF CITY OF 
GOLDSBORO ET AL. 

(Filed 20 October, 1926.) 

Municipal Corporations-Cities and Towns-Ordinances-Constitutional 
Law-Zoning DistricteStatutes.  

Under the provisions of the Zoning Statute, 3 C. S., 2776(s), (Laws of 
1923, ch. 250, sec. 2 ) ,  the regulations prescribed shall be uniform for 
each class or kind of building throughout each district, and the regula- 
tions of one district may differ from those of the others, and can have no 
application to the question of the rights of the governmental body of the 
city refusing to issue a permit for a gasoline filling station, in denial of 
the right of an applicant for such license under an iutalid ordinance. 

STACY, C .  J., dissenting 

APPEAL by defendants from Sinclair, J., WAYNE Superior Court, 
from order at Chambers, April, 1926. Affirmed. 

J u g h  Dortch and Dickinson & Freeman for plaintif. 
D. C. Humphrey and Kenneth C. Royal1 for defendcmts. 
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CLARKSON, J. I n  Eleanor  Bizzel l  v. Board  of A ldemnen ,  an te ,  348, we 
said: "We do not think that the reference in the pleadings to the acts 
of the city planning commission of the city of Goldsboro enters into 
this controversy, although i t  may be noted that by a vote of two to one 
the commission recommended that the permit be granted." 

I n  the present case the city planning commission, by a vote of two to 
one recommended that the permit be not granted. We think this case 
presents practically the same questions presented in the Eleanor  Rizzel l  
case, supra.  

,4t the Special Session 1921 (Public-Local Laws, ch. 169)) was 
passed: "An act providing for the establishment of planning commis- 
sions in the cities and towns of North Carolina, and prescribing the 
powers and duties of such commission." This act applied to counties 
of Buncombe and New Hanover and made applicable to Wayne. Ch. 
343, Public-Local Laws 1925. 

At the General Session 1923 (Public Laws, ch. 250) was passed: 
"An act to empower cities and towns to adopt zoning regulations." 

3 C. S., ch. 56, Art. l l ( c ) ,  Zoning Regulations. 
The ordinanc: of the board of aldermen of the city of Goldsboro of 

19 October, 1953, creating the city planning commission for the city of 
Goldsboro (under authority of the legislative acts, supra ,  expressly 
limits its power to the consideration and supervision of new subdivi- 
sions of property which might be opened within the city of Goldsboro or 
within a mile of its limits. No districts or zones have been established 
or regulations made. I n  fact, defendants say in their brief: "At the 
time of this application and at  the time it was denied by the board of 
aldermen, the planning commission was working on a plan for district- 
ing and zoning the city, but had not completed its plan or made any 
report thereon." 

The laws regulating zoning and districting under legislative author- 
ity in the above recited acts were not carried out-no notice, public 
hearing, etc., as required (Laws 1921, secs. 4-10; Laws 1923, see. 4),  
and have no application in the present action. 

I n  fact the zoning regulations, 3 C. S., latter part of 2776(s) 
(1923, ch. 250, see. 2 ) ,  says: "All such  regulat ions  shall  be u n i f o r m  for 
each class or  k i n d  of bui lding throughou t  each dis tr ic t ,  but  t h e  regula- 
t ions  in one district  m a y  d i f f e r  f r o m  those in other  districts." 

For the reasons given, the judgment of the court below is 
Affirmed. 

STACY, C. J., dissenting. 
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THE CORPORATION COMMISSION O F  NORTH CAROLINA V. FARM- 
ERS AND MERCHANTS BANK OF HENDERSON ET AL. 

(Filed 20 October, 1926.) 

1. Appeal a n d  Error--Case-Settlement by Trial  Judge. 
When the judge who has presided a t  the trial is  duly called upon to 

settle a case on appeal, i t  is not required that  he conform in whole or 
in part to either of the statements submitted to him by the parties to the 
action, or settle differences between them in relation thereto, and he may 
disregard both statements. 

2. Banks and  Banking - Receivers - Shareholders -- Assessments - 
Statutes. 

The liability of a stockholder of a bank to the corpwration in addition 
to the par value he has paid, is contractual, C. S., 237, and the amount 
of his liability when the bank has become insolvent and in the hands of 
a receiver, is determinable in the original action brought for the liquida- 
tion of the bank and the issuance of summons duly served under order 
of court. C. S., 239. 

3. Same-Payment-Discharge of Liability-Costs. 
Where the assets of an iusolvent bank in a receiver's hands are  insutfi- 

cient, and assessment among the individual stockholders becomes neces- 
sary, each shareholder is entitled to have the amount he is chargeable 
with lawfully determined, and when this has been done, he may pay i t  
and be discharged from further liability without incurring costs in the 
proceedings. The question as  to whether the costs may be in proper in- 
stances apportioned by the court, as  in suits in equity, does not arise in 
this case. 

Where the assessments have been duly made under our statutes against 
the individual stockholders of an insolvent bank in the proceedings for 
liquidation, the receiver under the order of court may institute an inde- 
pendent action against the shareholders in default for its payment, and 
if successful the costs of this action a re  taxable against such stockholders, 
but not those incurred in the original proceeding under the provisions of 
C. S., 240. 

5. Same--Opportunity to be Heard. 
Where the individual stockholders have been made parties to liquidate 

the bank by which the shares had been issued, they must he afforded an 
opportunity to be heard before assessments are  made in order that they 
be thereafter precluded from contesting the amount. 

Before the stockholders of an insolvent bank can be individually 
assessed for the payment of its debts, etc., the amount of the assets 
and liabilities must first be det~rmined,  and when an ssue is raised by 
denial of the receiver's allegation or statement therec~f in the original 
snit for dissolution, an issue of fact is raised for the determination of 
the jury, or by reference under the provisions of C. S., 573(1), ( 2 ) .  
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APPEAL by individual defendants from judgment of Cranmer, J., at  
J u n e  Term, 1926, of VAKCE. Reversed. 

This action, begun on 29 April, 1924, by the Corporation Commis- 
sion of Korth Carolina against Farmers and Merchants Bank of Hen- " 
demon, for the involuntary liquidation of said bank, upon the allega- 
tion that  it was then insolvent, has been since, and is now, pending in  
the Superior Court of Vance County. 

At March Term, 1926, upon its findings of fact, that  said bank is 
insolvent: that all its assets in the hands of the receiver. theretofore 
appointed, are not sufficient to pay the claims of depositors and other 
creditors; and that its stockholders are liable to a n  assessment to the 
amount of the  par value of its capital stock, to wit, $125,000, each stock- 
holder being liable for the full amount of the par value of stock owned 
by him, i t  was, upon motion of the receiver, ordered by the court that  
the receiver be directed to assess and collect from each stockholder a 
sum of money equal to the par value of his stock, and that  said receiver 
institute an  action against each of said stockholders who fail to pay 
such sum to recover judgment for same. None of the stockholders were 
parties to the action at  the time this order was made. 

Thereafter, summons having been issued in this action and duly 
served upon each of the individual defendants, returnable on 29 March, 
1926, the receiver filed his petition and complaint against each of said 
defendants. I n  said petition i t  is alleged that  said defendants were 
stockholders in  the Farmers and Merchants Bank, a t  the date of the 
appointment of the  receiver; that  i t  has been adjudged by the Superior 
Court of Vance County that  said bank was then and that  it is now 
insolvent; that  the receiver has attempted to collect and reduce to cash 
the assets of said bank; that i t  has ascertained that  the liabilities of said 
bank exceed the sum of $442,606.69; that its assets do not exceed in 
value the sum of $300,000; that  its liabilities to depositors and other 
creditors exceed the value of its assets by more than $125,000, the 
amount of its capital stock; that  i n  order to pay off and discharge the 
deficiency remaining after the application of all the assets as payments 
thereon, it will be necessary to enforce the individual liability of each 
stockholder to the full amount of the par  value of his stock; and that 
pursuant to an  order, made in  this action, summons and notice, as di- 
Eected therein, had been duly served upon each of the stockholders. 
The receiver prays that  an  assessment as directed by the court be made 
upon each defkndant and that he  recover judgment for the amount of 
such assessment. 

Each defendant, i n  his answer to the petition and in response to the 
notice to show cause, denied liability for the assessment as prayed for 
by the receiver, and alleged that  the value of the assets in the hands of 
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the receiver, not yet administered by him, exceed by $100,000 their 
value as reported to the court ;  that  assets consisting of land and securi- 
ties of considerable value have not been sold or collected, but are still 
in the possession of the receiver and under his control; each defendant 
demands that  all said assets be fully administered beforcl any assessment 
is made upon stockholders to  enforce their individual liability. 

,It J u n e  Term, 1.926, after the answers of the defendants had been 
filed, upon findings by the court that the  Farmers and ]Merchants Bank 
is insolvent and that  the debts of said bank exceed its assets in the hands 
of the receiver, by more than $125,000, its capital stock, judgments were 
rendered against each defendant that  the receiver recover of hini a sum 
equal to the full par value of his stock, together with all his costs to be 
taxed by the clerk of the court. F rom these judgments defendants ap- 
pealed to the Supreme Court. 

J .  P. d J .  H.  Zollicofer, Perry d Kittrell and T.  8. Kittrell for 
plaintiff. 

A. A. Bunn, Thomas H. Pittman for defendants. 

CONNOR, J. Upon failure of counsel to agree thereon, the judge set- 
tled the case on appeal, as required by statute, C. s., 644. Defendant's 
exception to statement i n  case on appeal, being a brief summary of 
facts appearing on the record in this action, cannot be sustained. The  
judge included such statement i n  the  case on appeal, as settled by him, 
doubtless, because the entire record was not sent to this Court, i t  being 
necessary to print  only a par t  of said record in order to present to the 
Supreme Court the matters involved in  this appeal. When counsel fai l  
to agree upon a statement of the case on appeal, and the judge is  re- 
quested by counsel for appellant to settle the case, as p r o ~ ~ i d e d  by statute, 
the judge does not merely adjust the differences between counsel. H e  
may disregard both the case on appeal and the countercase, as prepared 
by counsel. Slocumb v. Construction Co., 142 N.  C., 3!53. I t  does not 
appear that  counsel for  defendants made known to the judge their ob- 
jection to the statement included by him in  the case on appeal; defend- 
ants are not prejudiced on their appeal by the facts contained in  the 
statement, and their assignment of error, based upon their exception 
thereto, cannot be sustained. 

I n  the judgment rendered against each defendant, i t  is ordered and 
adjudged not only that  the receiver recover of the defendant an  amount 
ecluai to the par value of his  stock, but also that  he  Imecover "all his 
costs to be taxed by the clerk." Each  defendant excepts to  the judg- 
ment against him for costs, contending that  there is no xovis ion  in  the 
statute for recovery by the receiver of costs incurred in  (determining the 
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amount required to be assessed against st&kholders as provided in 
C. S., 239, and that in no event is each stockholder liable for all the 
costs of the action in which the assessment is made. The assignment of - 
error based upon this exception must be sustained. 

The liability of stockholders of a bank, organized under the laws of 
this State, by virtue of C. S., 237, is contractual. Smathers v. Bank, 
135 N. C., 410. I t  is provided by C. S., 239, that the amount for which 
each stockholder is liable. and for which he shall be assessed, shall be 
determined in the original action, brought for the liquidation of the 
bank, after the stockholders have been made parties defendant thereto. 
Trust Co. v. Leggett, 191 N .  C., 362. The amount of each stock- 
holder's indebtedness cannot be determined by an assessment in the 
original action until the stockholders have been made defendants therein. 
When the assessment has thus been made, but not before, each stock- 
holder may pay the amount of his indebtedness, as determined thereby 
and thus discharge his liability on account of the assessment. The 
assessment in the original action is a condition precedent to the recov- 
ery of judgment by the receiver for the amount of such indebtedness in 
an action against the stockholder. The costs incurred in determining 
the amounts due by the stockholders, on account of their individual lia- 
bility cannot be taxed against the stockholders, as a matter of law; 
such costs are, ordinarily, part of the expenses of administering the 
estate of the insolvent bank; whether or not the proceeding, although 
authorized by statute, being equitable in its nature, the court may a i -  
wortion the costs between the receiver and the stockholders in its dis- 
cretion, is not presented upon this record. 

I f  a stockholder, who was a party defendant to the original action, 
when the assessment was made, fails to pay the receiver, upon his de- 
mand, the amount assessed against him, the receiver may institute an 
action against the defaulting stockholder to recover the amount of his 
indebtedness, by virtue of the assessment; if the receiver recovers judg- 
ment in this action, he is entitled to his costs in the action in which the 
judgment is rendered, but not, of course, to the costs incurred in the 
original action in which the assessment was made. C. S., 240. 

Defendants excepted to the judgment rendered at  June Term, 1926, 
upon the pleadings, contending that issues of fact were raised by their 
answers to the petition and complaint of the receiver, upon which they 
were entitled to a trial. C. S., 239, provides that before an assessment 
shall be made upon stockholders of an insolvent bank, because of their 
liability under C. S., 237, an accounting may be had, in the original 
action. to which the stockholders shall have been made parties defend- 
ant, manifestly for the purpose of affording stockholders an oppor- 
tunity to be heard, before assessments are made, and in order that, hav- 
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ing had such opportunity, they shall be p re luded  thewafter from con- 
testing the assessrneiits. 2'7ust C'o. v. Leggett, 191 N. C., 362. Where 
the total amount of the liabilities of the bank arid the total value of the 
assets available for the purpose of discharging such liabilties are not 
admitted, but on the contrary, i t  is alleged by tlie stockholders, in their 
answers to the pctition and complaint, and to the order to s h o ~ i  cause, 
served upon them, as i n  the instant case, that  tlie true value of the 
assets exceed the value as reported to the court by the receiver, who has 
not reduced the assets to cash, by a sum sufficient to greatly reduce the 
amount which the receivers allege should be assessed, it is error to ren- 
der judgment determining the amount of the assessmelit as prayed for 
by the receiver, without an accour~tiiig as provided by statute. 

AIssess~xients ca i~not  be made, under tlie statute, until it  has been ad- 
judged, upon tlie facts foulid, that  a deficiency exist:,, and until the 
amount thereof has been determined. The amount of the deficiency 
callnot be determined unti l  the sum which the receiver will, a t  least 
probably, receive from the sale and collection of tlie as:;cts of the iurol- 
l-cllt bank has been found-there being no denial, a:: in the instant 
case--that the amount of the liabilities are as alleged by the receiver. 
I n  Yrnutlzers 21. 13ank, 135 K. C., 410, decided a t  S p r ~ n g  Term, 1904, 
it was held that  a contention that  no assessment can be made until the 
assets are completely eshausted, could not be sustained it is said, lio\r- 
ever, in the opinion in that  case, that  the extent of ihe stockholder's 
liability cannot be absolutely fixed unti l  the status of the assets and 
liabilities has been ascertained. The decision in S m a ~ ? ~ e r s  v. B a d .  is 
not an  authority for the contention now made that  th-  amount of the 
stockholder's indebtedness to the receiver, under C. t3., 237, may be 
adjudged, without a finding, as to the value of the assets in the hands 
of the receiver, and not yet reduced to cash. Since the decision in 
S m a f h o x  7,. Bank,  the statute-C. S., 239--has been enacted. B y  its 
express terms, the amount of the deficiency between the liabilities and 
the assets shall be determined before assessments are made upon stock- 
holders, in order to enforce their liability. For this purpose an  account- 
ing may be had in  the original action, after tlie stockhdders ha re  been 
made parties defendant. An allegation as to the value of the assets in 
his hands by the receircr, denied by the stockholders in their answers, 
raises an  issue of fact upon which stockholders are e n t i i l d  to a trial by 

jury. Their  right to such tr ial  has not been waived. T h e  amount of 
their indebtedness cannot be adjudged until this issue has been deter- 
mined. Jordan v. Farthing, 117 N .  C., 181; Carr v. <Lskew, 94 N. C., 
194; E l y  v. Early, 94 K. C., 1. I t  is necessary to find i,he fact involved 
in  the issue in order that  the accounting may be had. 
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Defendants' assignment of error for that  the  judgment was rendered 
upon the pleadings, without a tr ial  of the issue raised by the answer, 
must be sustained. The  judgment is reversed. T h e  t r ia l  may be by 
reference; if the parties do not consent to a reference, the judge may 
order a compulsory reference, as provided by C. S., 573, sections 1 
and 2. I f  a compulsory reference is ordered, the parties may preserve 
their right to tr ial  by jury, as provided by statute, and in  accordance 
with the practice approved by this Court. Lumber Co. G. Pemberton, 
188 K. C., 532, and cases there cited. The judgment is  

Reversed. 

HARDISON ET ALS. v. EVERETT. 

(Filed 20 October, 1926.) 

1. Estoppel-Actions-Judgments-Agreement of Parties-Issues. 
Estoppel by a former judgment may be successfully interposed as a de- 

fense to an action between the same parties and their privies, upon the 
same subject-matter of litigation, and upon the same issues, and upon 
any question upon which the parties to the former action may have 
agreed that should be embraced within the issues determined and prop- 
erly appearing in the records of the former trial in which the judgment 
was rendered. 

2. Same-Title-Record in Former Action-Privies-Successor in Title? 
Where the parties to an action have agreed that a certain lot of land 

shall be determined by the answer to the issues involving the true divid- 
ing line between adjoining owners, the judgment therein rendercd may 
not successfully be set up as an estoppel between the successor in title 
of a party to the former action, when by reference to the former record 
it appears that the present controversy involves title to lands not em- 
braced in the agreement of the parties to the former action. 

CIVIL ACTION, before Bond, J., a t  April  Term, 1926, of ONSLOW. 
The  plaintiff brought suit against the defendant, alleging tha t  he 

was the owner of a tract of land containing about three hundred acres, 
and tha t  the defendant had trespassed thereupon. The defendant an- 
swered denying plaintiffs' title. 

There was evidence tending to show that  on 20 April, 1922, V. Sid- 
bury sold to the plaintiff two acres of land designated in  the  record as 
the Craig place. Sidbury purchased these two acres from one Justice 
in 1913, and was therefore the owner of the land in  1915. The  two- 
acre Craig lot was located a t  the northeastern corner of tract No. 2 
of the Ennett  land. At  the April Term, 1915, V. Sidbury brought a 
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suit against L. W. Everett, the defendant in this case, and others, claim- 
ing to be the owner of a tract of land containing about 500 acres. I n  
the complaint filed in said action in 1915 the description of the land 
referred to J. W. Hardison's corner and L. W. Everett's line. I n  the 
suit between Sidbury and Everett in 1915, the plaintiff, Sidbury, was 
claiming land north of "West Goose Creek Prong," and in  the present 
case, the "Craig place" is north of West Goose Creek I'rong. At the 
April Term, 1916, in  the case of Sidbury v. Everett, the following 
issue was submitted to the jury: "Is the true dividing line between the 
land of the plaintiff, Sidbury, claimed under Johu King 600-acre grant 
and the land of the defendant, Everett, the line from the point marked 
'Pullen corner' on the map attached, to the point marked 'red oak at  
61' The jury answered this issue, no. Whereupon, at the April Term, 
1916, the following judgment was rendered: 

This cause coming on to be heard, it having been agreed and put in 
the record that the whole controversy hinges on where is the dividing 
line between the plaintiff, V. Sidbury, and the defendant, owner, and 
the other defendants claiming certain timber rights on tke lands of said 
Everett, and it having been further agreed by both sides that if the 
jury find that the true dividing line between the tract of land owned 
by the plaintiff, and the tract of land owned by the defendants accord- 
ing to their respective interests, was not the line on the map marked 
Pullen corner, running to point 6 marked red oak, then the true divid- 
ing line between the lands of said parties is the West Goose Creek 
Prong, as shown on said map from letter Y to the letter X, and the jury 
having answered the issue saying that the line first named is not the 
true dividing line, it is adjudged, ordered and decreed that the defend- 
ant, L. W. Everett, subject to such rights in the timber es his codefend- 
ants may have, is the owner and rightfully i n  possession of the land in 
controversy, bounded south by thc West Goose Creek I'rong, running 
from letter Y to the letter X on map hereto attached and made a part 
of this judgment. 

I t  is further ordered, adjudged and decreed that the plaintiff, V. Sid- 
bury, is the owner of lot No. 3 in the division of the Thomas Ennett 
lands, and that its northern boundary is thr West Goose Creek Prong 
from Y to X." 

The complaint, issues and judgment in the case of Sidbury v .  Ever- 
ett, rendered in 1916, are pleaded by the defendant .Everett, in the 
present suit of Hardison v. E u ~ r e f t ,  as an estoppel by judgment. The  
trial judge was of the opinion that the plaintiff Hardison was estopped 
by the record and judgment in the case of Sidbury v. Everett, from 
which judgment the plaintiff appealed. 
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D. L. Ward and Nere E.  Day for 
E. W .  Summersill and L. R. Varser for defendant. 

BROGDEN, J. The defendant asserts that, as V. Sidbury was the 
owner of the "Craig place" when the judgment was rendered in 1916, 
between Sidbury and Everett, Hardison, being the purchaser of the 
"Craig place" in controversy from Sidbury, since said judgment, is 
estopped by the judgment from claiming the land in clsntroversy. The 
plaintiff asserts that the record in  Sidbury I:. Everett, and the judgment 
in that cause, determined the northern boundary of Sidbury, as to 
lot No. 3 only, and did not involve title to lot No. 2, which is now in 
dispute. 

Estoppel by judgment is thus defined by Pearson, J., in Armfield v. 
~lloore, 44 N. C., 157 : "The meaning of which (estoppel) is, that when 
a fact has been agreed on, or decided in  a court of record, neither of 
the parties shall be allowed to call it in  question, and have it tried over 
again at  any time thereafter, so long as the judgment or decree stands 
unreversed. . . . I n  other words, his mouth is shut, and he shall 
not say that is not true which he had before in a solemn manner 
asserted to be truth." The underlying reason for recognizing the prin- 
ciple of estoppel is that a person ought not to be vexed twice about the 
same matter. 

Estoppel by judgment arises from the following essentials: (1)  
Identity of parties; (2) identity of subject-matter; ( 3 )  identity of 
issues. Wagon Co. v. Byrd, 119 N .  C., 460; Tyler v. Capehart, 125  
N. C., 64; Gillam v. Edmonson, 154 N. C., 127; Coletrain v. Laughlin, 
157 N. C., 287; Clarke v. Aldridge, 162 N .  C., 326; TVlzitaker v. Gar- 
ren, 167 N.  C., 658; Price v. Eduwrds, 178 N. C., 493. 

I t  is also fully established that estoppels by judgment bind both par- 
ties and privies. Price v. Edwards, 178 N .  C., 493; Rl7gers v. Ratcliff, 
48 N. C., 225. 

There is evidence tending to show that the two-acre Craig place, 
although north of "West Goose Creek Prong," is included in  the bound- 
aries of lot No. 2 claimed by Hardison, and was never a part of lot 
No. 3 of the Ennett land. There is, therefore, lack of identity of sub- 
ject-matter. 

The judgment in Sidbury v. Everett, rendered in 1916, enlarges the 
scope of that case, because it was agreed between the parties that if the 
dividing line between the litigants, as the jury found, was not the line 
marked Pullen corner to red oak at  6, "that the true dividing line 
between the lands of said parties is West Goose Creek Prong, as shown 
on said map from letter Y to letter X." However, i t  appears from the 
map that the line from the letter Y to the letter X establishes only the 
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northern boundary line of lot No. 3 of the Ennett lands; whereas, this 
cause, now under consideration, involves the title to lot NO. 2 of the 
Ennett lands and the "Craig place" is within the boundaries of lot No. 2. 

The judgment in the Sidbury case provides "that the plaintiff, V. 
Sidbury, is the owner of lot No. 3 in the division of the Thomas Ennett 
land, and that its northern boundary is the West Goose Creek Prong 
from Y to X." This clause of the judgment in the Sidbury case con- 
fines and interprets the complaint, the issue, and the judgment, as re- 
lating only to lot No. 3 of the Ennett lands and fixes the northern 
boundary of said lot No. 3 at the West Goose Creek Prong. 

Therefore, the judgment, relied upon as an estoppel, having re- 
stricted the scope of the proceeding to a fixed area, to wit, lot No. 3 of 
the Ennett lands, and it appearing from the evidence that the land in 
controversy in  this action is outside of the area designated as lot No. 3, 
the principle of estoppel does not apply. 

Reversed. 

G. H. JORDAN, ADMIXISTRATOR, V. SEABOARD AIR LINE RAILWAY 
COMPAXY. 

(Filed 20 October, 1926.) 

1. Negligence-Evidence-Attractive Nuisance. 
In the absence of evidence tending to show that a child was not in- 

jured at  the place of an "attractive nuisance" alleged to have caused the 
injury in suit, it was insufficient to be submitted to the jury. 

2. Evidence-Conjecture. 
Evidence is insufficient to take the case to the jury which merely 

raises a conjecture or suspicion. 

CIVIL ACTIOR, tried before Barnhill, J., and a jury, at  April Term, 
1926, of WAKE. 

This action was instituted to recover damages for the wrongful death 
of plaintiff's intestate, James Jordan, who was a bright boy of the age 
of five and a half years. At the conclusion of all the testimony judg- 
ment of nonsuit was entered and the plaintiff appealed. 

Douglass & Douglas for plaintiff. 
Murray Allen for defendant. 

PER CURIAM. The complaint specifies four elements of negligence, 
to wit: First, that t,he defendant, for several years, had permitted chil- 
dren to play on or near the main line, at Cary, at a place where the 
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signal pipes were located; second, that the defendant did not stop its 
train or reduce its speed so as to prevent the killing of the child; third, 
that the defendant's employees in charge of the train did not keep a 
proper lookout; fourth, that the defendant failed to remove the child 
from the track or warn or notify the parents of the danger. 

Upon a careful examination and scrutiny of the entire testimony the 
Court is of the opinion that there was no evidence of negligence war- 
ranting submission of the case to the jury. All the evidence was to the 
effect that the child was not injured at  the pipes or while on the pipes, 
but at  least a car-length from the pipes. So that, if the pipes had con- 
stituted an "attraction to small children," the plaintiff's intestate was 
not injured on the pipes or by reason of the existence or location thereof. 

The plaintiff relies upon the cases of Powell v. R. R., 125 N. C., 370, 
and Whitesides v. R. R., 128 N. C., 229. In both of these cases there 
was evidence that the injured party was on the track at  the time of 
receiving the injury complained of. I n  the Whitesides ,:me the defend- 
ant admitted in its answer that the plaintiff was injure13 on the trestle. 

There is no evidence in this record that the child was on the track 
at  the time the train passed. There was no physical evidence on or 
about the engine showing that the child had been struck by it, and the 
last time the child was seen before the injury shows "he had moved" 
and "was standing along by the edge of the ballast line, five feet from 
the rail.'' 

The evidence, viewed in its most favorable light to plaintiff, creates 
no more than a suspicion, or conjecture, which is not sufficient to war- 
rant a submission of the question to a jury. Brown v. Kinsey, 81 
N .  C., 245; Seagrove v. Winston, 167 N .  C., 207; S. v. Prince, 182 
N.  C., 790; S. v. Martin, 191 N .  C., 404. The judment as rendered is 

Affirmed. 

R. N. MITCHELL, ADMINISTRATOR, V. HAROLD ATKINS. 

(Filed 20 October, 1926.) 

Eviden~NegligenceAutornbbfl~--ColUslions.  
Where in'volved in the issue of negligence, the question arises as to the 

position upon the highway of plaintiff's and defendant's automobiles at 
the time of a collision, it is competent for a witness to testify where he 
saw them immediately after the occurrence, when there is further evi- 
dence that their position had not been since changed. 

APPEAL by defendant from Cailvert, J., at February Term, 1926, of 
FRANKLIN. NO error. 
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The death of plaintiff's intestate was caused by injuries received by 
him in a collision, at  a curve on the highway between Raleigh and Wake 
Forest, between a Ford coupe, which he was driving, and a bus, owned 
by defendant and operated for him by his employee, in the transporta- 
tion of passengers. The jury answered the issues in accordance with 
the contentions of plaintiff, and assessed his damages at $10,000. From 
judgment upon the verdict, defendant appealed to the Supreme Court. 

W .  H .  Yarborough, Ben T .  Holden, and Biggs & Broughton for 
plaintiff. 

Mills & Mills and Winston, Winston & Brassfield for defendant. 

PER CURIAM. Defendant's objections at the trial to testimony of 
witnesses as to the conditions observed by them, upon their arrival at 
the scene of the wreck, soon after the collision, were properly overruled. 
This testimony was competent; there was evidence that neither the au- 
tomobile nor the bus had been moved between the time of the collision 
and the arrival of the witnesses upon the scene. Their relative posi- 
tions on the roadside, after the collision, was evidence as to the manner 
in which the Ford coupe and the bus were being operated immediately 
before the collision. Plaintiff alleged that the driver of the bus was 
negligent in that he was operating the bus on the left side of the high- 
way at an excessive rate of speed, and that this negligence was the 
proximate cause of the injury. There was evidence to sustain this alle- 
gation. There was no error in refusing defendant's motion for judg- 
ment as of nonsuit. There was sharp conflict in the evidence upon 
both the issues as to negligence and to contributory negligence. His  
Honor properly submitted both issues to the jury. There are no excep- 
tions to his charge. The judgment must be affirmed, the trial having 
been had without error of law. The judgment is affirmed. There is 

No error. 

NORTH CAROLINA LUMBER COMPANY v. SPEAR MOTOR 
COMPANY ET AL. 

(Filed 27 October, 1926.) 

1. Contracts-Written Contracts-Interpretation--&uestions of Law-In- 
dependent Contractors-Principal and Agent. 

The question as to whether a building is altered and repaired by one 
acting as an independent contractor, or as the agent for the owner, to 
be compensated by a percentage of the cost of the work, is one of law, 
when the full terms of such employment are stated in a written contract 
unambiguously expressed. 
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LCMBER Co. v. MOTOR Co. 

2. Same-Respondeat Superior-Materialmen. 
Under a contract to remodel or repair a buildiug for the owner upon 

a compensatory percentage based up011 thv cost, the otvner to pay for 
all materials used upon statements rt>ntlered, ant1 to retain supervision 
or control of the work as  it  progresvd the relntionship of principal :mtl 
agent is established, 2nd not that of independent contractor, n ~ l  the 
owner is directly responsible to those fur~lishing the materials in c.011- 
templation of the contract. 

3. Mechanics' I~iens-Principal a n d  Xgcnt-Materialmen. 
\Vhete one liab turrlishcd the owner a t  thc rrclurht of the contractor, 

111ateri:11s to  be used in his building, ant1 by the termci of the written 
contract, the contractor is thc agent of the owner for that I)url)o.e, the 
oile so furni.hinq the material may acquire and enfor~ee his lirn u p o ~ ~  
the building, under the grovisions of C. S., 2433, 2469, 2470. 

4. Principal a n d  Agent-Undisclmrxd Principal-Respond(.at Superior. 

A materialman who has furnished to the agent of tlit owncr ~naterial 
for the construction or repair of his builili~ig may hold the owner liable 
for the purchase price as a n  undisclosed principzd. and enforce his lien 
upon afterwards discorering this relationship. 

5. Election of Remedies--Principal and Agent-Undisclosed Prinripal- 
Judgment  by Default Against AgenGPleadings-Issues-Indepen- 
dent  Contractor. 

Where a nlaterial furnisher for a buildi~ig has surd  he owner as an 
undisclosed principal a s  well as  his agent who purchasetl the material, 
and judgment by default in his favor has been taken against the agent, 
he is not thereby barred of his right of recovery against the principal, 
under the doctri~ie of election of remedies, to prosecute his action to final 
judg~nent against the principal, the cause having for this purpose been 
retained and ~roceeded with under the principal's denial of the agency, 
but setting up the defense of independent contractor, 

APPEAL by  plaintiff f r o m  Ilond. J., a t  J u n e  Term,  1!)26, of LENOIR. 
N e w  tr ia l .  

Action to recover purchase pr icc of lumber sold by  plaintiff and  used 
i n  remodeling building on lot owned by defendant, Spear  Motor  Com- 
pany, i n  IGnston,  I T .  C. 

On 17 J u n e ,  1924, Spear  Motor  Company e~nployed  It. L. Blalock R. 
Son to remodel its building, under  a wri t ten contract,  the  mater ial  por- 
tions of which a r e  a s  follows : 

"The contractor shall order  al l  materials,  fu rn i sh  al l  constructi6n 
equipment  a n d  sufficient skilled a n d  common labor force which m a y  b e  
necessary to  properly remodel or rebuild the  property tenanted by t h e  
Spear  N o t o r  Company, Kinston,  N. C., i n  accordance wi th  such p lans  
and specific instructions a s  m a y  be furnished by t h e  owner. 

"And f o r  a n d  i n  consideration of the  duties, a s  stated above t o  be  
performed b y  the  contractor, the  owner shall p a y  to the contractor in 
legal tender  of t h e  United States  of America t h e  s u m  amounting t o  t h e  
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total cost of the work plus ten per cent ( 1 0 y  ). Said payment shall be 
made in the following manner : 

"The weekly payroll for  all labor shall be submitted to the owner on 
Monday of each week and the owner shall immediately pay to the con- 
tractor the full  amount of said payroll. 

"On or about the first of each and every month, the contractor shall 
submit to the owner all invoices for materials, freight and express bills, 
drayage charges and bills for other such items, received by the con- 
tractor during the previous month as may not appear on the weekly 
~ a y r o l l s ,  and the owner shall immediately pay to the contractor the 
sum amounting to the full amount of the aforesaid invoices and bills. 

"Upon completion and acceptance of the work, the owner shall *pay 
to the contractor the sum amounting to the full  amount of the bills for 
materials, freight, express, drayage, etc., and such payrolls for labor as 
may not have been previously paid, and in  addition to the above, the 
owner shall pay to the contractor the sum equivalent to ten per cent 
(10%) of the total cost of the completed work." 

Thereafter, R. L. Blalock & Son ordered from plaintiff a carload of 
flooring which was shipped on 11 September, 1924, and used by them 
in remodeling said building, i n  accordance with the terms of the writ- 
ten contract; the purchase price of said flooring was $593.26; the bill 
for same was subsequently presented to Spear Motor Company by R. L. 
Blalock & Son as required by said contract, for  payment; neither Spear 
Motor Company nor R. L. Blalock & Son have paid plaintiff for said 
flooring. The  work under said contract has been completed by R. L. 
Blalock & Son and accepted by Spear Motor Company. 

Spear Motor Company did not pay R. L. Blalock & Son the amount 
of bills for material, and of payrolls, for remodeling said building, in 
cash; the said company delivered to them, on account, two automobiles, 
valued a t  between $9,000 and $10,000; on 8 December, 1924; the bal- 
ance due was settled by note for $2,800. N o  notice that  plaintiff's claim 
for the  lumber had not been paid by R. L. Blalock & Son, was given to 
Spear Motor Company, prior to its settlement with R. L. Blalock & 
Son. 

On  11 February, 1925, plaintiff filed notice and claim of lien on the 
lot and building of Spear Motor Company, i n  Kinston, N. C., in the 
office of the clerk of the Superior Court of Lenoir County; said lien 
was filed within six months from the date of the furnishing of said ma- 
terial; this action was begun within six months from the date of the 
filing of said lien. Judgment by default final was rendered in  this 
action in favor of plaintiff and against R. L. Blalock & Son, on 14  Sep- 
tember, 1925. The action was tried a t  J u n e  Term, 1926, upon' the 
complaint of plaintiffs and the answer of Spear Motor Company. 
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At the close of the evidence upon the facts admitted in the plead- 
ings and by defendants during the trial, plaintiff moved for judgment. 
This motion was denied, and plaintiff excepted. 

From judgment on the verdict that defendants, Spear Motor Com- 
pany, were not indebted to plaintiff, and that plaintiff had no lien on 
the lot and building owned by Spear Motor Company, plaintiff appealed 
to the Supreme Court. 

R o u s e  & R o u s e  for plaintif f .  
Powers  & El l io t t ,  P. D. C r o o m  for defendants .  

CONNOR, J. The vital question involved in this appeal is the rela- 
tionship between Spear Motor Company and R. L. Blalock & Son with 
respect to the work to be done by the latter for the former, under the 
written contract. There is no controversy as to the execution of the 
contract by the parties thereto, or as to its terms. 

Plaintiff contends that under the contract R. L. Blalock & Son were 
agents of Spear Motor Company, and as such agents purchased from 
plaintiff the lumber which was used as material in remodeling the build- 
ing; that Spear Motor Company is liable for the purchase price of said 
lumber, as principal, and that plaintiff has a lien on the lot and build- 
ing of Spear Motor Company for the amount of the p7lrchase price of 
said lumber by virtue of notice filed in the office of ihe clerk of the 
Superior Court. Defendants, Spear Motor Company, contend that 
R. L. Blalock PE Son were independent contractors, with respect to the 
work done in remodeling its building, and that the company is not liable 
for said purchase price; that plaintiff, having failed tcl give said com- 
pany notice as required by statute, before it had settled with said con- 
tractor, acquired no lien upon its property by the notice and claim of 
lien filed in the clerk's office. The issue raised by these contentions is 
one of law, to be determined by the court, and not of fact, to be sub- 
mitted to the jury. 

I t  is clear that Spear Motor Company would have been liable, upon 
the principle of respondeat superior ,  for a tort committed by R. L. 
Blalock & Son in doing the work which they had undertaken to do, 
under this contract, for it is expressly provided therein that R. L. 
Blalock & Son shall remodel the building on the lot owned by Spear 
Motor Company "in accordance with such plans and specific instruc- 
tions as may be furnished by the owner." Spear Motor Company re- 
served the right not only to direct the manner in which the work should 
be done, but also to specify what material should be used. The right 
to control the work in every detail, and at  every stage, was retained by 
Spear Motor Company. This has been declared the vital test for de- 
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termining whether a person employed to do work for another is an inde- 
pendent contractor, in actions to recover damages for a tort, where lia- 
bility was denied by the party for whom the work was done, upon the 
ground that the tort feasor was an independent contractor and not the 
agent or servant of such party. Greer v. Construction Co., 190 N.  C., 
632; Aderholt v. Condon, 189 N.  C., 748; Cole v.  Durham, 176 N .  C., 
289; S i m m o m  v.  Lumber Co., 174 N .  C., 220; Gadsden v. Craft, 173 
N.  C., 418; Vogh  v. Geer, 171 N.  C., 672; Embler v. Lumber Co., 167 
N. C., 457; Harmon v. Contracting Co., 159 N.  C., 22; Hopper v.  Ord- 
way, 157 N.  C., 125; Denny v. Burlington, 155 N.  C., 35; Young v.  
Lumber Co., 147 N.  C., 26; Craft v. Timber Co., 132 N.  C., 151. 

I t  is further provided in the contract that on or about the first of 
each month R. L. Blalock & Son shall submit to Spear Motor Company 
all invoices for materials received by R. L. Blalock & Son during the 
previous month, and that Spear Motor Company shall immediately 
pay to R. L. Blalock & Son the amount of said invoices. Upon comple- 
tion and acceptance of the work, Spear Motor Company, in addition to 
the amounts paid for material and labor, agreed to pay R. L. Blalock & 
Son an amount equal to ten per cent of the total cost of the work. This 
latter sum is manifestly the compensation which R. L. Blalock & Son 
were to receive for their services, to be rendered under the contract. 
The mode of payment provided in the contract is sometimes an im- 
portant element to be considered in determining whether a party who 
has agreed to do work for another is an independent contractor, but 
it is not controlling. The circumstance that the workman is to receive 
no compensation until the satisfactory termination of his employment 
does not require that he be classed as an independent contractor. 14 
R. C. L., p. 74, see. 11. Where the facts with respect to the relationship 
of the parties to a contract for work are disputed, upon an issue sub- 
mitted to the jury, the method and manner of payment may properly 
be considered by them in determining the issue (Minor v .  Stevens, 65 
Wash., 423, 42 L. R. A., K. S., 1178), but where the contract of employ- 
ment is in writing, and is unambiguous, the question whether the em- 
ployee is a servant or an independent contractor is for the court and 
not for the jury, and the method and manner by which the employee is 
to be paid is immaterial. Ann. Cas., 1918C, p. 632, and cases cited. 

Where the party who agrees to do the work is not an independent 
contractor, but a servant or agent, the party for whom the work is to 
be done, is liable as master, or principal, for torts of his servant or 
agent committed while prosecuting the work, upon the principle of 
responded superior; where the servant or agent, as authorized by the 
contract of employment, purchases material to be used in the perform- 
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ance of the contract, the master or principal is liable for the purchase 
price of the material upon the principle of qui  facit per al ium, facit 
per se. 

I n  Hardware Co. v. Banking C'o., 169 N.  C., 744, defendant Bank- 
ing Company, in order to gkt its building completed, had agreed 
with its codefendant, who agreed to do the work, that it would 
pay for all materials which thereafter should be purchased by said 
codefendant, and used in completing said building. I t  was held that 
materials furnished by plaintiffs became the direct obligations of the 
Banking Company and not those of the original contractor. I t  is said 
in the opinion of Brown, J.: "It is immaterial whether the plaintiffs 
knew of the new agreement made in August, 1912, although i t  is found 
that they had knowledge of it. The liability of the agent is not ex- 
clusive. Although the plaintiffs extended credit to Carr in  ignorance of 
the fact that he was acting for the Trust Company, the plaintiffs had 
the right to hold the undisclosed principal liable when discovered. I t  
is well settled that an undisclosed principal is bound by executory 
simple contracts made by the agent and by the acts of the agent, done 
in relation thereto, within the scope of his authority and in the course 
of his employment. 31 Cyc., p. 1574, and cases cited in  the notes. 
Sicholson v. Dover, 145 N.  C., 18; Combes v. Adams,  150 N .  C., 68; 
Peanut Co. v. R. R., 155 N. C., 148." 

Under the contract between Spear Motor Company and R. L. Bla- 
lock & Son, which was in writing, and unambiguous In its terms, i t  
must be held as matter of law that the relationship between them was 
that of master and servant, or principal and agent, and not of owner 
and independent contractor. Upon the principle stated in Hardware 
Co. v. Banking Co., supra, Spear Motor Company, although an undis- 
closed principal, is liable to plaintiff for the purchase price of the lum- 
ber ordered by R. L. Blalock & Son and used in  remodeling the building. 

The right of plaintiff to recover judgment against Spear Motor Com- 
pany, upon the facts of this case, is not barred by the judgment by de- 
fault rendered in its favor against R. L. Blalock & Son, the agent of 
the undisclosed principal. The agency was denied by Spear Motor 
Company in its answer; it is expressly ordered in the judgment by 
default that the "cause be calendared in due course for trial on the 
issues raised by the pleadings according to the custom of the court.'' 
21 R. C. L., 891, see. 63 and see. 68. The agency was not only not dis- 
closed before the action was begun; it was denied by Spear Motor Com- 
pany in it$ answer to the complaint. The facts in this case differentiate 
it from Rounsaville v. Ins. Co., 138 N. C., 191. I n  that case i t  was 
held that a creditor who has recovered judgment against the agent of 
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an  undisclosed principal, has thereby elected to hold the agent for his 
claim and cannot thereafter recover judgment against the undisclosed 
principal. Upon the facts of this case, we think i t  clear that  plaintiff 
did not make an  election to hold the agent which barred his right to 
judgment against his principal. I f  R. L. Blalock & Son were inde- 
pendent contractors, as contended by Spear Motor Company, or if they 
were agents for a principal, whom they had not disclosed, they were 
personally liable to plaintiff. 21 R. C. L., p. 896, see. 95. Plaintiff 
cannot be held to have made an election, until the issue involving their 
relationship, raised by the answer of Spear Motor Company in the action 
in which both the agent and the. principal were defendants, had been 
determined. 

Xotice and claim of lien for amount due for material furnished by 
plaintiff to defendant, Spear Motor Company, was filed as required by 
C. S., 2469 and C. S., 2470; the action was begun within six months 
from the date of the filing of the notice; plaintiff therefore has a lien on 
the lot and building of Spear Motor Company for the amount of the 
purchase price of the lumber for which Spear Motor Company is liable 
on the contract of purchase made by its agents. 

I n  Rose v. Davis, 188 N. C., 355, i t  was held tha t  a furnisher of 
material, which was used in the building by a contractor, acquired no 
lien on the building, under our statutes, by notice to the owner, filed 
after the owner had paid to the contractor the full  contract price; and 
that i t  was immaterial that  payment in full had been made in advance, 
in accordance with the contract between the owner and contractor. 
This principle has no application to the  instant case, for we hold that  
plaintiff was not a sub-contractor or  furnisher of material to the con- 
tractor;  he is a creditor of the owner, by virtue of a contract madr with 
the agent of the owner, and not a creditor of the contractor. 

I t  is not necessary, therefore, for us to considel. or determine whether 
the delivery of two automobiles, valued a t  between $9,000 and $10,000, 
by Spear Motor Company to  R. L. Blalock & Son was a payment on 
account or not, in excess of amount due a t  time of notice to Spear 
Motor Company tha t  plaintiff's claim had not been paid by R. L. Bla- 
lock 6. Son. Plaintiff's lien was acquired, not under C. S., 2437, but 
under C. S., 2433. The  lien was perfected under C. S., 2469, and C. S., 
2470, and not under C. S., 2438. 

There was error in denying plaintiff's motion for judgment. Tlierv 
must be a 

New trial. 
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XOIITH CAROIJNA AUTOhlOTIVE TItADE ASSOCIATION ET ar,. r. 
R. A. DOUGHTON, COMMIS~IONER OF REVEKUE OF NORTH CAROLINA. 

(Filed 27 October, 1926.) 

1. Taxation-Automobiles-Local AgenGSales  AgenGRevenue Act of 
1925. 

Where the local dealer in automobiles has paid the licwse tax of $500 
required by section 78, Revenue Act of 1925, and in conformity with the 
statute has kept the license issued properly posted at its locflted place 
of business, the ten-dollar tax is not required to be issued to its sales 
agents within the territory prescribed for the conduct of the business 
of a local agent, working directly thereunder. 

2. Appeal and Error-Feigned Issues--Moot Questions-Dismissal. 
Where the parties to the action agree upon points involving a feigned 

issue, as to the law, or one which does not actually involve a litigated 
right, the case will be dismissed on appeal to the Supremt? Court. 

THIS was an  action brought by the plaintiffs against the defendant, 
Commissioner of Revenue, for  the purpose of restrainin,% said commis- 
sioner from attempting to collect a $10.00 license tax upon automobile 
salesmen. The case was heard before Culvert, J., a t  the August Term, 
1926, of WAKE. 

From the judgment rendered plaintiffs appealed. 

Albert L. Cox and A. L. Purrington, Jr., for plaintiffs. 
Attorney-General Brummitt and Assistant Attorney-General Xash 

for defendant. 

BROGDEN, J. Hon. Thomas H .  Calvert, the tr ial  judge, rendered the 
follo~ving judgment : 

"This cause having been removed from the Superior Court of Bun- 
combe County to the Superior Court of Wake County, and the hearing 
of the motion to continue the injunction heretofore granted by Honor- 
able W. F. Harding, judge presiding over the Superior Court of Bun- 
combe County, havi r~g been by consent removed to be heard before me, 
the undersigned resident judge of the Seventh Judicial District, and 
being heard before hirn on Friday, 1 6  July,  1926, plaintiff Burwell- 
Harr is  Company appearing in  person and by counsel, and the other 
plaintiffs appearing by the same counsel, General Albert L. Cox, and 
the defendant represented by the  Attorney-General's ofice, the follow- 
ing facts are found upon the complaint and answer used as affidavits, 
arid the testimony of Mr. Harris ,  of the Burwell-Harris Company: 

1. The  North Carolina Automotive Trade Association was a t  the 
time of the commencement of this action a n  unincorporated, voluntary 
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association of automobile dealers in the State of North Carolina, and 
has since then been incorporated as a North Carolina corporation. The 
Burwell-Harris Company is a distributor of Nash automobiles and 
trucks in the State of North Carolina, and is under sales contract be- 
tween it and the Kash Motors Company of Wisconsin, a foreign cor- 
poration. The method of dealing is as follows: The motor vehicles 
manufactured by the Nash Motors Company are sold direct to the Bur- 
well-Harris Company of Charlotte, N. C., a North Carolina corpora- 
tion, it paying cash for the same, with the price for sale to individual 
~urchaser  fixed also by the Nash Motors Company. 

The BurweltHarris Company pays the license tax imposed upon 
those engaged in the business of selling automobiles and trucks in the 
State of North Carolina by section 78 of the Revenue Act of 1925. I n  
consequence of the Burwell-Harris Company paying this $500 license 
tax, i t  has the privilege under section 78 of selecting those who are 
entitled to duplicate licenses as salesmen or dealers in the Nash automo- 
biles or automobile trucks. The Burwell-Harris Company has exer- 
cised this privilege in appointing numerous dealers in the State of 
Sor th  Carolina and located in points other than Charlotte, which is 
the residence of the Burwell-Harris Company. 

These dealers so selected by him have all paid the duplicate license 
tax of $10.00 imposed by section 78 of the Revenue Act. 

2. These persons to whom said duplicate licenses are issued are of 
two classes: (1) located agencies; and ( 2 )  traveling agents. 

3. For the purpose of levying the tax under the statute, the Commis- 
sioner of Revenue treats a located agency as one which has a fixed place 
of business in which, under section 94 of the Revenue Act, is to be kept 
posted the duplicate license issued to it by the Revenue Department 
at  the request of the holder of the $500 dealer's license. The located 
agency having a place of business in which and from which it sells the 
particular machine, posting its license in its place of business, is pro- 
tected from having to pay any other license tax. This protection ex- 
tends not only to it, but to all its employees and agents in and about the 
place of business and acting to advance the interest of that particular 
located business. 

4. Plaintiffs in their complaint charge that the Commissioner of 
Revenue is attempting to collect the $10 license tax upon the employees 
of a located agency. I find that there is no evidence in the case that 
for the past 18 months any such attempt has been made by the Com- 
missioner of Revenue. The Commissioner of Revenue in his verified 
ansurer used as an affidavit expressly disclaims any intention to collect 
this $10 license tax from employees protected as above stated by a 
licensed located business. He admits that he does collect the $10 tax 
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from those employees traveling out from the located business under the  
$10 license tax or from the located business protected by the $500 license 
tax, and I find this to be the fact. 

5 .  F o r  the purpose of levying the tax under the statute, the Commis- 
sioner of Revenue considers a traveling agent as one who travels out 
either from a located business or a t  large, selling the particular auto- 
mobile licensed to be sold. I f  this particular traveling agent is to be 
protected, he must have with him the $10 duplicate licmse issued h im 
a t  the request of the holder of the $500 license. This  duplicate license 
is to show the traveling agent's authority from the dealer and also his 
authority from the Cornnlissioner of Revenue to sell the particular 
machine. 

6. I find further that  after the Department of Revenue has issued the 
duplicate license to located dealers selected by the plamtiff, the Rur- 
well-Harris Company, that  company has not anything to do with or 
any authority over the employees of said located dealer except as the 
located dealer is restrained by the provisions of the sales3 contract made 
by the Burwell-Harris Conlpany with the S a s h  No to - s  Company as 
to the price to be charged for automobiles manufactured by the latter 
company and the territory within which such motor vehicles may be 
sold. 

Upon these findings of facts I conclude as a matter of lam that  said 
agencies for the sale of automobiles and motor trucks are required to 
pay a license tax of $500 under section 78 of the Rerenue Act of 1925, 
and that  this payment includes all employees located a t  t2e headquarters 
of the business in  the State and who do not work as traveling agents. 
Subagencies operating a t  a separate place of business other than such 
headquarters are required to pay a license tax of $10 for each sub- 
agency, and this protects all employees thereat who do not make or 
solicit sales outside of their respective locations, but i t  does not protect 
outside salesmen. T h e  latter are required to carry with them a dupli- 
cate license at a cost of $10 to each one, to show their authority to  sell 
under license issued a t  their headquarters. 

I t  is thereupon ordered, adjudged and decreed tha t  the restraining 
ordr,r herttofore issued in this cause by Honorable W. F. Harding be, 
and tlie same is  hereby dissolved." 

This  judgment correctly interprets and declares the  law. A u t o m o -  
f i c r  Il'raclr Asso. ef a l .  1 . .  C'ochran, 186 hT. C., 159, and 187 N. C., 25. 

Section 93 of the Revenue Act of 1923 provided, among other things, 
as  follows: "But each person, firm, or corporation shall be required to 
take out separate license for each agent." These words are omitted in 
section 93 of the act of 1923, and the plainfiffs contend that  this omis- 
sion effects a material change in  the law since the Cochran  case was de- 
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cided. I n  discussing this phase of the case, the Attorney-General says: 
"With that prorision left in section 95, it could be argued with great 
plausibility that each employee, though working in and about a licensed 
agency, should be required to take out a license. I t  was omitted from 
the act of 1925 for that express reason, and, with its omission, there is 
an abundance left in section 95 to sustain the position of defendant 
herein." We think this correctly states the law. 

While the Court has passed upon the merit of the question presented, 
this appeal must be dismissed. 

I t  is alleged in the complaint that the defendant, Doughton, "is un- 
dertaking to levy a license tax of $10.00 on each and every employee of 
auton~obile dealers and distributors in North Carolina, who engages in  
selling automobiles, and to collect said license tax of $10.00 from each 
of said salesmen." I n  this connection the trial judge found as fol- 
lows: "I find that there is no evidence in the case that for the past 
eighteen months any such attempt had been made by the Commissioner 
of Revenue." Therefore, this appeal presents only a hypothetical ques- 
tion. 

I n  Parker v. Bank, 152 N. C., 253, Brown, J., says: "With perfect 
respect and deference for the learned counsel as well as for the parties, 
this is evidently a 'suit made to order,' arising not out of a real contro- 
versy between the parties litigant, but instituted solely for the purpose 
of obtaining the opinion of the Court upon a 'feigned issue.' " 

I t  has been clearly established that the Court does not decide mere 
hypothetical questions. Blake v. Askew, 76 N.  C., 325; Board of Edu- 
ration I ) .  Kenan, 112 N.  C., 567; Risfler v. R. R., 164 N.  C., 365; 
Burton v. Realty Co., 188 N .  C., 473. 

Appeal dismissed. 

L. H. BANE v. J. L. POWELL, A. G. SMALL, F. M. HESTER, R. C. 
SADLER, D. 11. THOMPSON, TV. H. POWELL A N D  J. L. BRITTON. 

(Filed 27 October, 1926.) 

1. Banks and Banking-Insolvency-Officers-Deposit Received by Offi- 
cers With Knowledge of Insolvencj.-Actio11~-Receiver9-Parties- 
Statutes. 

Where the managing officials of a bank know of its insolvency, and 
permit a deposit to be made by its customer, the assets are increased and 
not diminished, ai~d an action will lie in  behalf of the depositor against 
such officers committing the wrong without demand upon the receiver 
later appointed, or the necessity to have him bring the action, in behalf 
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of the wronged depositor, whose money has thus become a n  asset, in the 
receiver's hands, and not a liability of the defunct bank. Dof~g la s s  v. 
Damom, 190 N. C., 458, cited and distinguished. 3 C. S., 224(g) .  

2. Sarne-Pleadings-Deniurre1~~~1ppa1 and Error-Reversible Error. 
It  is unnecessary for the complaint to have alleged a demand upon 

the receiver of a defunct bank, and his refusal to bring action in behalf 
of plaintiff, under the facts of this case, and for the t14al judge to sus- 
tain a motion of nonsuit upon'that ground alone, was reversible error. 

APPEAL by plaintiff from Barnhill, J., at August Term, 1926, of 
Co~uiwsus. Reversed. 

Action by depositor to recover of officers and directors of a bank 
damages resulting from loss of deposit received by the bank, when it 
was insolvent, upon allegation that said officers and directors knew of 
the insolvency of said bank, and with such knowledge permitted the 
bank to receive plaintiff's deposit. 

From judgment sustaining demurrer, upon the ground that the com- 
plaint failed to state a cause of action, plaintiff appealed to the Supreme 
Court. 

Tucker & Proctor for plaintiff. 
Powell & Lewis and Diclcson McLean for defendants. 

CONNOR, J. The facts material for the decision of the question pre- 
sented by this appeal, as alleged in the complaint, and admitted by the 
demurrer, upon the ground that they do not constitute a cause of action, 
i l l  favor of $aintiff and against defendants, are as follows: 

I. On 20 January, 1926, defendants were officers and directors of the 
Bank of Columbus, a corporation organized and doing business under 
the banking laws of the State of North Carolina; plaintiff on said date 
deposited in said bank the sum of $6,255.00. 

2. On the date of said deposit, and for a long time prior thereto, 
during which defendants had been continuously officers and directors 
of said bank, the Bank of Columbus was and had been insolvent, unable 
to meet its obligations, and unsafe; when said bank received plaintiff's 
deposit, defendants, as officers and directors, knew that said bank was 
then and had been for a long time insolvent, unable to meet its obliga- 
tions, and unsafe; with such knowledge, defendants wrongfully received 
or wrongfully permitted employem of the bank to receLve said deposit. 

3. 011 29 January, 1926, the Bank of Columbus c1ost:d its doors and 
ceased to do business, because of its insolvency; on said date, there re- 
mained in said bank the sum of $6,041.68 of the deposit made by plain- 
tiff on 20 January, 1926; plaintiff has demanded payment to him by 
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said bank of this sum; the bank has failed to pay said sum or any part 
thereof to plaintiff, because of its insolvency. 

Plaintiff alleges that he has been damaged by the wrongful act of de- 
fendants, as alleged, in  the sum of $6,041.68, and demands judgment 
that he recover said sum with interest from 1 February, 1926, of de- 
fendants and each of them. 

On 18 March, 1926, the date of the issuance of the summons in this 
action, no receiver of the Bank of Columbus had been appointed; sub- 
sequently a receiver was appointed for said bank; a t  the time this cause 
came on to be heard, upon defendants' demurrer to the complaint, the 
said receiver was engaged in the administration of the assets of said 
bank. There is no allegation in the complaint that the receiver has 
refused to bring an action against defendants upon the cause of action 
set out therein, or that demand has been made upon him by plaintiff to 
bring such action. 

The court was of opinion, as appears from the judgment sustaining 
the demurrer, that the complaint failed to state a cause of action in 
favor of plaintiff and against defendants, because i t  is not alleged 
therein that the receiver had refused to bring an action against defend- 
ants upon the cause of action set out in the complaint, or that demand 
had been made upon him by plaintiff to bring such action. I t  is stated 
in the briefs filed in this Court, for both plaintiff and defendants, that 
the Court sustained the demurrer, upon the authority of Douglass v. 
Dawson, 190 N.  C., 458,130 S. E., 195. I t  must be conceded that if the 
cause of action set out in the complaint in the instant case is identical 
with that set out in the complaint in Douglass v. Dawson, there was 
no error in the judgment. The demurrer in Douglass v. Dawson was 
properly sustained; no sufficient reason has been presented to cause us 
to question the correctness of our decision upon the appeal in that case. 
I n  the opinion in Douglas v. Dawson, i t  is said: "The test, therefore, 
to be applied to determine whether or not the cause of action, if any, 
alleged in the complaint is vested in the receiver, and must be prose- 
cuted by him, or may, upon his refusal, after demand, to institute the 
action, be maintained by creditors, depositors or stockholders, is the 
title or ownership of the sum or sums which may be recovered of de- 
fendants as damages for their negligence or wrongful acts. I f  the sum 
or sums for which defendants may be liable, and which may be recov- 
ered upon the cause of action set out in the complaint, constitute assets 
of the corporation, the action must be prosecuted by and in the name 
of the receiver, or his refusal, upon demand, must be alleged, in order 
that a creditor, a depositor, or a stockholder may maintain the action." 

I t  is not alleged in the complaint in the instant action that defend- 
ants, as its officers and directors, by their negligence or wrongful acts, 
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caused the bank to become, or to be, insolvent, as was the case in 
Douglass v. Dawson. The bank suffered no loss by the wrongful act 
of defendants, with respect to the reception of plaintiff's deposit, and 
therefore has sustained no damage. The sum for which defendants 
are liable in damages, upon the facts admitted by the dl3murrer, is not 
an asset of the bank; the title or ownership of said sum was not in the 
bank prior to the appointment of the receiver, and therefore did not 
vest in him upon his appointment and qualification. Plaintiff's loss, 
resulting from defendant's wrongful act, was the bank's gain. I t s  
assets, instead of being depleted, or diminished to its damage, were 
increased as the result of the wsongful act of defendants. I t  is true 
that its liabilities were also increased, but as the bank was then insolv- 
ent, the result of the transaction was manifestly beneficial to the bank, 
its depositors, creditors and stockholders. Defendants' act in permitting 
the bank to receive plaintiff's deposit, when they knew that it was in- 
solvent, was a wrong done to plaintiff, personally and individually; 
plaintiff alone suffered loss, because of such wrongful act; he alone is 
therefore entitled to recover damages resulting from such loss. I n  
Douglass v. Dawson, we said: "We do not hold that upon proper alle- 
gations, a creditor, depositor or stockholder, suing in his individual 
right, may not recover of officers or directors of a corporation, engaged 
in the banking business, under the laws of this State, damages for a 
wrong done to him personally. . . . Damages, however, resulting from 
breach of official duty, whereby the bank becomes insolvent, and thus 
unable to pay creditors or depositors, are and should be recoverable, 
by the receiver; damages resulting from breach of duty which the offi- 
cer or director owes to the creditor or depositor, individually, may prop- 
erly be recovered by the creditor or depositor who has suffered a loss 
peculiar to himself. The right of action by the individual creditor, 
depositor or stockholder, against officers, or directors is not affected 
by the receivership, occasioned by insolvency. 7 C. J., 735." 

I n  his opinion in S. C. Higlztou,e~-, 187 S. C., 300, speaking of sec. 
85, ch. 4, Public Laws, 1921 ( 3  C. S., 224(g), which denounces the 
act of defendants as a felony, the present Chir f  Justice says: "The 
statute was designed to protect the depositing public against this kind 
of practice on the part of officers and employees of bsnks, and they 
will be held to a strict accountability under its provisions when they 
receive, or when any such officer permits an employee to receive de- 
posits therein, with knowledge of the fact that, by reason of the bank's 
insolvency, such deposits then being received are taken at  the expense 
or certain peril of the depositors presently making them." 

The demurrer cannot be sustained upon the authority of Dou,qlass v. 
Dauson; on the contrary, a careful reading of the opinion in that case 
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will clearly disclose that  it is  an authority sustaining the right of plain- 
tiff to recover upon the  cause of action set out i n  the complaint in this 
action. 

The right of a depositor in a bank, who has sustained damages, pe- 
culiar to himself, by the wrongful act of the officers and directors of 
the bank, to recover such damages in a n  action brought by him against 
the officers and directors, is not affected by the decision in Douglms V .  

Dawson; the right is  expressly recognized in  the opinion in that  case. 
A violation of 3 C. S., 224(g), by an  employee, or by officers and 
directors of a bank, resulting in damages to a depositor, is  a wrong to 
the depositor; he and not the bank or its receiver is entitled to main- 
tain an  action to recover the damages resulting from such wrong. See 
Russell v. Boone, 188 N. C., 830; Houston v. Thornton, 122 N .  C., 365; 
Townsend v. Williams, 117 5. C., 330; Solomon v. Bates, 118 N .  C., 
311; Tate v. Bates, 118 K. C., 257. Where the wrongful act of officers 
and directors is a breach of their duty to the bank, resulting in loss to 
the bank, the damages recoverable are assets of the bank; upon its 
insolvency and upon the appointment of a receiver, for the liquidation 
of the bank, such receiver, in the first instance, may alone maintain 
the action to recover the damages, as assets of the bank, to be admin- 
istered by him for the benefit of all the depositors, creditors, or stock- 
holders of the insolvent bank. 

T h e  judgment must be 
Reversed. 

STATE PRISON V. MASSACHUSETTS BONDING AND INSURANCE COM- 
PANY AND STATE PRISON v. NATIONAL SURETY COMPANY. 

(Filed 27 October, 1926.) 

1. Roads and Highways-Laborers-Materid-Statute-Notice. 
The provisions of chapter 160, sec. 3, Public Laws of 1923, are prospective 

in effect, requiring among other things, that written notice of the sub- 
contractor's claim for labor and material used in the construction of a 
State highway, be furnished to the State Highway Commission, etc., and 
has no application where the labor done and the materials furnished were 
prior thereto, escept as to suits pending. 

2. Pleadings-Demu-Statutes-Remedy. 
A11 amendment to a statute which affects the remedy should be taken 

advantage of by answer and not by demurrer. 
3. Roads and Highways-Materialmen and Laborers-Contracts--Prin- 

cipal and Surety-State's Prison. 
Where a contractor with the State Highway Commission for the build- 

ing of a State highway contracts among other things, to pay for the labor 
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STATE PRISOX c. BONDIXG Co. 

and material therein used, the surety on his bond becomes liable there- 
for when its bond is conditioned upon the faithful performance by the 
contractor of his obligation under his cont.ract, and that he "will well 
and truly pay all and every person furnishing materials or performing 
labor in or about the construction of the said roadway," and applies 
to convicts and materials furnished for the work by the Szate's prison. 

4. Principal and Surety-Equity-Equality of Liability-Roads and High- 
ways-State Highway Commission-State's Prison -- Laborers and 
Materialmen. 

Where a contractor with the State Highway Commission has furnished 
a bond sufficient for the protection of laborers on and m.3terial furnished 
for a State highwax, and the contractor has contracted with the State's 
prison to furnish him convict labor for the work, and having defaulted 
under his contract for the erection of the highway, owes for the work 
and labor done thereon, the equitable doctrine of equality will apply, and 
each surety will be equally liable with the other, the doctrine of pri- 
mary and secondary liability among the sureties not applyiilg. 

APPEAL by Massachusetts Bonding and Insurance Company from 
Barnhill, J., at  April  Term, 1926, of WAKE. 

Civil actions to recover on two surety bonds, consolidated by consent, 
and tried on the following issues: 

"1. Did the plaintiff, the State Prison, do and perform the work 
contracted to be done for Porter  & Boyd, as set out in contract offered 
in evidence ? Answer : Yes. 

"2. I f  so, what amount, if anything, is due therefor? Answer: 
$5,389.53.'' 

From a judgment on the verdict for  plaintiff, i n  which i t  was ad- 
judged that  the liability of the Massachusetts Bonding and Insurance 
Company was primary, and that  of the National Surety Company 
secondary, the Massachusetts Bonding and Insurance Company ap- 
peals, assigning errors. 

Attorney-General Brumlnitt and Assistant Attorney-General Nash for 
plaintiff. 

Flowers & Boyd and Ruark & Fletcher for defendanf , Massachusetts 
Bonding and Insurance Company. 

S .  Brown Shepherd for defendant, National Surety Company. 

STACY, C. J. On  23 January ,  1922, Porter  & Boyd, Inc., road con- 
tractor, entered into a written agreement with the  Sta te  Highway Com- 
mission to construct a section of road in  Mitchell County, known as 
Project No. 856, in which i t  was st ipl 'ated,  among other things, that, 
for and in consideration of the price agreed upon, the contractor was 
"to furnish and deliver all the materials and to do and perform all the 
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work and labor in the improvement" of the said section of highway; 
and to insure a faithful com~liance with the terms and conditions of the 
said contract in all respects, on the part of the contractor, the State 
Highway Commission took from the contractor, as principal, and the 
Massachusetts Bonding and Insurance Company, as surety, a bond in 
the sum of $99,570.00, conditioned for the faithful performance of the 
contract; also to "save harmless the State ~ i ~ h w a ~  Commission of 
North Carolina from any expense incurred through the failure of said 
contractor to complete the work as specified," and "well and truly pay 
all and every person furnishing material or performing labor in and 
about the construction of said roadway." 

Preparatory to carrying out its contract with the State Highway 
Commission on the project above mentioned, Porter & Boyd, Inc., en- 
tered in to  a written agreement with the State prison in which it was 
stipulated, among other things, that for a certain consideration, the 
plaintiff would lease or "hire to the party of the second part a number 
of State convicts varying from sixty to seventy-five (as agreed upon 
from time to time) to be used in the quarrying of rock and building 
of State highways in Mitchell County"; and to insure the faithful per- 
formance of this contract, the State prison took from Porter & Boyd, 
Inc., as principal, and the National Surety Company, as surety, a bond 
in the sum of $5,000.00, conditioned as follows: 

"Now, therefore, the condition of this obligation is such that if the 
party of the second part shall faithfully perform the contract on his 
part, and satisfy all claims and demands, incurred for the same, and 
shall fully indemnify and save harmless the party of the first part 
from all cost and damage which he may suffer by reason of failure 
so to do, and shall fully reimburse and repay the party of the first part 
all outlay and expense which the party of the first part may incur in 
making good any such default, then this obligation shall be null and 
void; otherwise, i t  shall remain in full force and effect." 

The contractor defaulted under its contract with the State prison 
and also under its contract with the State Highway Commission. 

Suits were instituted by the State prison to hold both bonds liable 
to the extent of $5,389.53, the amount due by the contractor for labor 
of the leased convicts and unpaid at  the time of its failure. The two 
actions were consolidated and tried as one, resulting in a verdict and 
judgment as above stated. 

I n  Eirnine, the Massachusetts Bonding and Insurance Company de- 
murs ore tenus to the complaint, on the ground that it does not state 
facts sufficient to constitute a cause of action, in that, it nowhere ap- 
pears on the face of the complaint, by averment or otherwise, that the 
plaintiff has complied with chapter 160, see. 3, Public Laws 1923, re- 
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quiring written notice of its claim to be presented to the State Highway 
Commission within six months after the completion of the said work, o r  
be barred against recovering from said commission or any bondsman. 
In support of its position, the defendant relies upon the following 
aulhorities: Dockery 2). Hamlet, 162 N .  C., 118; Board of Ed. v. 
Greenville, 132 N .  C., 4 ;  Dayton v. dskeville, 185 N .  C., 12. 

With respect to the demurrer, i t  is sufficient to sag that  the bonds 
and co~ltracts  in suit mere executed prior to the tirne section 3 of 
the act above mentioned became effective ( 3  Septeml~er, 1923), and 
i t  is apparent that  the provisions of this amendatory statute mere in- 
tended to be prospective, and not retrospectire, i n  operation. See 
Humpkrey v. Stephens, 191 n'. C., 101, and Hicks 11. Rearney, 189 
N.  C., 316. Hence, if intended to affect the right of action, and neces- 
sary to be pleaded, we think the provision must be held nonapplicable 
to the instant case. Comrs. v. Blue, 190 N.  C., 638. To hold otherwise 
would threaten the  constitutionality of the section. 25 R .  C. L., 789. 
On the other hand, if i t  were intended to affect only the remedy, it may 
be taken advantage of by answer and not by demui-rer. In either 
event, t h ~  demurrer must be overruled. Brick Co. v. Gentry, 191 N .  C., 
636. 

The  contention of the Massachusetts Bonding and Cnsurance Corn- 
pany that  furnishing or supplying labor for the work in  question by 
the State prison, under the circumstances disclosed by the record, is not 
within the terms of the bond executed by i t  as surety, rnust be resolved 
against the bonding company on authority of what was said in Ader- 
holt a. Gondon, 189 N .  C., 748, Town of Cornelius v. Lampton, 189 
N .  C., 714, and Scheflow v. Pierce, 176 N .  C., 91. 

We also think i t  is clear that  the h'ational Surety Company is equally 
liable to the plaintiff, to the extent of its bond, for the payment of the 
contractor's debt. The  contractor agreed to pay plaint~ff  for the labor 
furnished or supplied, and the National Surety Company obligated 
itself as surety to be bound until the contractor should "faithfully per- 
form the contract on his part," i. e., pay for the labor so furnished or 
supplied. Mfg. Co. v. Andrews, 165 N. C., 285. 

We then have a case of one debt secured by two bonds. Comrs. v. 
Dorsett, 151 N .  C., 307; Smi th  v. Carr, 188 N. C., 150; d d a m s  Equity, 
269-270. I n  the citation to Adams Equity, just made, il, is said:  "The 
right of contribution arises among sureties, where one hz s been called on 
to make good the principal's default and has paid more than his share 
of the entire liability. I f  all the sureties have joined in a single bond, 
the general rule, in the absence of any express or implied contract, is  
that  of equality. I f  their liabilities have been crcnted by distinct bonds, 
the contribution is in proportion to their respective penalties." 
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I t  was error to hold that  the liability of the Massachusetts Bonding 
and Insurance Company was primary and that  of the National Surety 
Company secondary. 

Let the cause be remanded, to the end that  judgment may be entered 
in accordance with the law as declared herein. T h e  costs will be di- 
vided between the two defendants. 

Remanded. 

LUTA B. HARDEN v. THE CITY O F  RALEIGH A K D  J O H N  W. MASGUM, 
BUILDIXG ISSPECTOR. 

(Filed 27 October, 1926.) 

1. Statutes--Municipal Corporations--Police Powers-Constitutional Law 
-Discrimination-Certiorari. 

Where, in pursuance of authority conferred by statute a city has di- 
vided its territory into certain zones or districts, giving an inspector 
certain judicial powers as to kind or class of buildings to be erected 
therein, under a board of adjustment and review, providing also for 
certiorari to issue from the courts, the requirements for each zone or 
district uniform and for the health, morals and safety of its citizens, is 
a valid eserciae of such powers both as to the statute conferriilg the 
same, and the ordinance, and is not contrary to our organic law in- 
hibiting discrimination. 3 C. s., 2776(r-na) . 

2. Same--Filling Stations-Automobiles. 
Where there has been uniformity in the creation and esercise of the 

authority under an ordinance passed in pursuance of statute, in refusin: 
to permit the erection of a gasoline filling station in a proper district. 
there is no violation of the Constitution against discrimination. 

APPEAL by defendants from B a r n h i l l ,  J . ,  at  March Term, 1926, of 
WAKE. 

The plaintiff owns a lot on the corner of Hillsboro Street and Ashe 
Avenue in the city of Raleigh, and in  December, 1924, she applied to 
the building inspector for a permit to construct thereon a gasoline 
filling station, filing with her application plans and specifications as 
required by the ordinances of the city. H e r  application was denied 
and she brought suit praying that  a writ of mandamus issue requiring 
the defendants to grant  her permission to build the  proposed filling 
station on the described lot. The  case was heard by consent on the 
plaintiff's appeal from the decision of the board of adjustment as upon 
a writ of cer t iorar i ,  and i t  was adjudged that  the act of the Legislature 
providing for the zoning of the city is constitutional and that the or- 
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dinances passed pursuant to the act are valid. I t  was further adjudged 
that the plaintiff's lot is in a neighborhood business district; that the 
ordinances do not prohibit the construction of a filling station in such 
districts; that the defendants have permitted filling stations to be con- 
structed in such districts; that the board of adjustment has exercised its 
discretion in individual cases and not on any general or specific regu- 
lation or rule, and that the defendants could not exercise an arbitrary 
discretion in individual cases. For these reasons it was finally adjudged 
that the permit be issued and the plaintiff be granted leave to build 
the filling station on her lot as prayed. The defendants excepted and 
appealed. 

Wm. B. Jones for plaintiff. 
Nanning & Manning and Wiley G. Barnes for defendtmts. 

, I~aivs,  J. At the special session of 1921 the General Assemblj 
fwacted a public-local law applicable to the counties of Buncombe and 
New Hanorer, providing for the establishment of planning commis- 
sions in the cities and towns therein, and thereafter amended the act 
by including the county of Wake. P.-L. I;., Ex. Ses. 1921, chaps. 169, 
246. The powers thus conferred were enlarged and extended by a gen- 
eral law empowering cities and towns to adopt zoning and other regu- 
lations. Public Laws 1923, ch. 250; 3 C. S., 2776(r) et seq. 

The plaintiff assailed these several acts and the ordinances adopted 
by the city pursuant thereto on the ground that they conflict with the 
organic law; but this question is not before us for the reason that the 
trial court decided this point against the plaintiff and she did not ap- 
peal from the adverse ruling. 

The act of 1923, supra, is comprehensive; it contains a grant of 
powers not contained in the other acts. For the purpose of promoting 
health, safety, morals, and the general welfare, the General Assembly 
delegated these powers to the legislative body of cities and towns-the 
power to regulate the location and use of buildings for trade, industry, 
or residence; to prescribe uniform districts for each kind or class of 
buildings; to provide the manner in  which such restrictions shall be 
enforced, and to amend, supplement, change, modify, ,or repeal such 
restrictions or regulations; to appoint a board of adjustment who may 
review, reverse, affirm, or modify any administrative order, require- 
ment, decision, or determination appealed from, and to vary or modify 
any of the regulations or provisions of any ordinance relating to the 
con~truction of buildings, so that the spirit of the ordinance shall be 
observed and substantial justice done. 3 C. S., 2776(r-aa). 
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The concurring vote of four members of the board of adjustment is 
necessary to reverse any order of the building inspector and every 
decision of the board is subject to review by proceedings in the nature 
of certiorari. 

I n  the exercise of the authority given it by the LegisIature the city 
designated certain zones or districts, one division of which is neighbor- 
hood business districts. The plaintiff's lot is in this class. The or- 
dinance provides that in a district of this class no building shall be 
used or erected for any trade, industry, or use that is noxious or offen- 
sive by reason of the emission of odor, dust, smoke, gas, fumes, vibra- 
tion, or noise. 

I t  is evident, we think, that the board of adjustment is clothed, if 
not with judicial, at least with quasi-judicial power, it being its duty 
to investigate facts and from its investigation to draw conclusions as a 
basis of official action and to exercise discretion of a judicial nature. 
These are not mere ministerial duties. Where the law prescribes and 
defines a duty with such certainty as to leave nothing to the exercise 
of judgment or discretion the act is ministerial; but the exercise of 
judgment or discretion may be regarded as the usual test by which to 
determine whether an act is ministerial or judicial. Within the class 
of quasi-judicial acts fall the board's conclusions as to whether the 
proposed building would be noxious or offensive or detrimental to the 
public safety or welfare by reason of its situation or the surrounding 
conditions; also in this class is the legal discretion to be exercised by 
the board upon the conclusions reached. As we construe them the or- 
dinances are not wanting in uniformity; nor is the board's exercise of 
quasi-judicial functions arbitrary or subject to the objection that they 
deal with individual cases without regard to uniformity. I n  one part 
of a district a filling station may be noxious or offensive to the public 
within the purview of the ordinance, and in another part it may not 
be; at one place it may menace the public safety and at  another it may 
not. Conditions and probable results must be taken into account. This 
is the principle on which the board of adjustment has acted; it passes 
on individual cases, of course; but each case is determined in the con- 
templation of the statute and the ordinance by a uniform rule. 

Quasi-judicial functions, when exercised, not arbitrarily, bnt in subor- 
dination to a uniform rule prescribed by statute ordinarily are not 
subject to judicial control. I t  is only in extreme cases, those which 
are arbitrary, oppressive, or attended with manifest abuse, that the 
courts will interfere. I n  Rosentha.1 v. Goldsboro, 149 N. C., 128, it is 
said: "It may now be considered as established with us, that our courts 
will always be most reluctant to interfere with these municipal govern- 
ments in the exercise of discretionary powers, conferred upon them for 
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t h e  public weal, a n d  will never do so unless the i r  act ion should be so 
clearly unreasonable a s  t o  amount  t o  a n  oppressive a n d  manifest  abqse 
of the i r  discretion. T h i s  position is, we  think, supporled b y  t h e  better 
reason, a n d  is i n  accord wi th  t h e  decided weight of authority." Parks 
7.. Comrs., 186 N. C., 490; Lee v. Waynesville, 184 Bi. C., 568; S. v. 
Vanhook, 182 N.  C., 831; Dula v. School Trustees, 177 N .  C., 426; 
Rollins v. Winston-Salem, 176 N.  C., 411. 

I n  t h e  cases cited by  t h e  plaintiff t h e  r igh t  of dominion was re- 
stricted without  regard t o  a n y  general  o r  u n i f o r m  rule, o r  wrongful  
discr iminat ion was apparent ,  o r  t h e  exercise of power was  a r b i t r a r y  
a n d  unwarran ted .  I n  t h e  present case a t r ibuna l  was  established a n d  
charged wi th  duties, not ministerial,  bu t  a t  least quasi-,iudicial and  sub- 
ject to  review a s  t h e  s ta tu te  prescribed. 

T h e  judgment  i s  
Reversed. 

'A'. P L E A S  B O Y D  v. V. A. CAMPBELL.  

(Filed 27 October, 1926.) 

1. Deeds and  Conveyances-Clerical E r r o r  i n  Reciting t h e  Receipt of 
Consideration. 

Where a deed conveys certain lands, i t  will not be declared ineffectual 
because of a recitation therein that  the consideration was paid to  the 
grantee, when it  clearly appears from the other parts of the deed, con- 
strued as a whole, that  the grantor received it. 

2. Deeds a n d  Conveyances-Interpretation-Intent. 
Technical rules in interpreting a conveyance of lands that  will defeat 

the obvious intent of the parties as  gathered from the (entire instrument, 
will not prevail unless such intent is repugnant to the terms of the 
grant or is  in conflict with some canon of constructioi~ or some settled 
rule of law. 

3. Deeds a n d  Conveyances-Repugnant Clauses-Interpretation. 
Where there are  repugnant clauses appearing in a deed to lands, noth- 

ing else appearing as  controlling their interpretation, the last will be 
rejected in favor of the former one. 

4. E ~ t a t e s ~ T e n a n t s  i n  Common-Fee Tail-Statute-Fee Simple. 
While a n  estate conveyed to C. and his children executed and deliv- 

cred when C .  has living children conveys to the grantees a s  tenants in 
common, it  is different when a t  that  time C. has no children, and in 
the latter event a n  estate tail is conveyed which, by our statute is con- 
verted into a fee simple. C. s., 1'734. 

5. Estates-Remainders-Fee-Limitation After a Fee-Conditions. 
An estate may not be limited after a prior estate granted in fee ex- 

cept by executory d e v i s ~  or making the first estate twminable upon a 
condition upon which the latter limitation becomes effectual. 



N. C.] FALL TERM, 1926. 339 

6. Sam-Uses and Trust+Shifting Uses. 
Where an estate in fee is limited after the conveyance in fee upon 

condition or the happening of a contingency, the latter limitation may 
become effective under the doctrine of shifting uses from the first taker 
to the latter one. 

7. Same--Estates for Life. 
Where the first taker under the conveyance by deed of a n  estate takes 

the fee simple, a fee in the same lands may not be limited to take effect 
thereafter, there being no preceding life estate created by the ii1str11- 
merit or condition broken to make it effective. 

APPEAL by defendant from Harding, J., at July  Term, 1926, of HAY- 
WOOD. 

Submission of controversy without action. C. S., 626. The plaintiff 
has b e p  in the peaceable possession of three tracts of land since 1911, 
it being admitted that he is the owner of two of these tracts under a 
deed from his mother. On 1 April, 1926, the plaintiff and the defend- 
ant entered into a written contract by the terms of which the plaintiff 
was to convey to the defendant for the agreed consideration of $2,000 
the three tracts referred to above; and on 9 April the plaintiff tendered 
to the defendant a deed in fee'simple with the usual covenants, but the 
defendant refused to accept it or to pay the purchase price on the 
ground that the plaintiff could not convey a title in fee. There being 
no dispute as to the two tracts conveyed to the plaintiff by his mother, 
the controversy turns upon the construction of the deed hereinafter 
set out. I f  the plaintiff acquired a fee simple under this deed he can 
convey a good title to the three tracts described in his contract. I t  is 
admitted that the plaintiff is the Pleas Clodfeler mentioned in the pur- 
ported conveyance. The deed is as follows: 

This deed was made 22 February, 1910, by W. J. G. B. Boyd of 
Haywood County and State of North Carolina, of the first part, to 
Pleas Clodfeler, his children, their heirs and then to his grandchildren 
forever of county and State of . . . . . . . .  . . . . . . . . . . . . . . ,  of the second part, 
witnesseth : 

That said Pleas Clodfellow for and in Consideration of the sum of 
five hundred dollars paid by the said Clodfellow to W. J. G. B. Boyd, 
paid by and for the further consideration of love, the receipt of which 

. is hereby acknowledged, h a .  bargained and sold, and by these presents 
do bargain, sell and convey to said the said Pleas Clodfellow his chil- 
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dren and then to his grandchildren forever, and heir,3 and assigns, a 
certain tract or parcel of land in Township, Haywood 
County, State of North Carolina, adjoining the lands of W. J. G. B. 
Boyd, Thomas Evans and the Shelton boys, on the head waters of Her- 
seys Mill Creek, one of Jonathan Creek tributary streams and others, 
bounded as follows, viz.: 

(Description). 
To have and to hold the aforesaid tract or parcel and 

all privileges and appurtenances thereto belonging to the said Pleas 
Clodfellow, to him and his children, their lives, heim and assigns to 
and then to his grandchildren forever, only use and behoof forever. 

And the said W. J. G. B. Boyd covenants that he is seized covenant 
to and with the said Pleas Clodfellow and his children during their 
natural lives, and then to his grandchildren forever, heirs and assigns 

that seized of said premises in fee and ha 
a right to convey the same in fee simple; that same are free from all 
incumbrances and that W. J. G. B. Boyd will warrant and defend the 
title to the same against the elaims of all persons wha~~soever. 

I n  testimony whereof the said has hereunto set 
hand and seal the day and year first above 

written. W. J. G. B. EOYD. (Seal.) 
Attest : J. A. FEROUSON." 

The plaintiff, when this deed was executed and delivered to him, was 
a single man and had no children. W. J. G. B. Boyd, the grantor, died 
in 1912, and in 1913 the plaintiff married and now has three young 
children, but no grandchildren. 

The defendant contends that the deed is inoperative because there 
are no words of conveyance to the grantee, that the grantee conveyed 
to himself, and in any event took a life estate with mmainder to his 
children or grandchildren. 

Upon the agreed facts i t  was adjudged that the p1aini;iff is the owner 
in fee of all the tracts and that the defendant must accept the deed ten- 
dered him and pay the purchase price. 

Morgan & Ward for plaintiff. 
Joseph E. Johnson for defendant. 

ADAMS, J. The deed is not invalidated by the clawe in  which the 
grantee purports to convey to himself. I n  every conveyance of land 
there must be a grantor, a grantee, and a thing granted. The grantor 
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cannot make himself the grantee; but W. J. G. B. Boyd, who signed 
the deed, is named as the grantor, and with the exception of one in- 
advertence the plaihtiff is referred to as the grantee. The error is 
clerical and the objection must be resolved against the appellant under 
the principle stated in Berry v. Cedar Works, 184 N. C., 187. See, also, 
Yates v. Ins. Co., 173 N. C., 473. 

Whatever the former doctrine may have been the courts do not now 
regard with favor the application of such technical rules as will defeat 
the obvious intention of the parties to a deed, i t  being an elementary 
rule of construction that their intention as expressed in the deed shall 
prevail unless i t  is repugnant to the terms of the grant or is'in conflict 
with some canon of construction or some settled rule of law. Seawell 
v. Hall, 185 K. C., 80; Lumber Co. v. Herrington, 183 N. C., 85; 
Pugh v. Allen, 179 N. C., 307; Williams v. Williams, 175 N.  C., 160; 
Springs v. Hoplcins, 171 N. C., 486. 

As a rule if there are repugnant clauses in a deed the first will con- 
trol and the last wYl be rejected. Fortune v. Hunt, 152 N. C., 715; 
Wilkins v. Norman, 139 N. C., 40; Blacktcell v. Blackwell, 124 N.  C., 
269. While this rule is in subordination to the position that the intent 
of the parties as embodied in the entire instrument is the end to be 
attained we must not lose sight of another principle, that is, that where 
rules of construction have been settled they should be observed and en- 
forced. Wilkins v. Norman, supra; Midgett v. Meelcins, 160 N.  C., 42; 
Bagwell v. Hines, 187 N. C., 690. 

The following are the clauses to be considered: 
1. To Pleas Clodfeler, his children, their heirs, and then to his grand- 

children forever. (Premises.) 
2. To the said Pleas Clodfellow, his children and then to his grand- 

children forever and heirs and assigns. (Granting clause.) 
3. To the said Pleas Clodfellow, to him and his children, their lives, 

heirs and assigns, and then to his grandchildren forever, only use and 
behoof forever. (Habendum.) 

Now, as to the first clause. Given, an estate to A. and his children; 
if A. has children when the deed is executed he and they take as tenants 
in common. Cullens v. Cullens, 161 N .  C., 344. I n  Blair v. Osborne, 
84 N.  C., 417, cited in the appellant's brief, the deed, which was exe- 
cuted prior to 1879 (C. s., 991), named the grantee in the premises, 
and in the habendum the grantee and her children; and i t  was held that 
the grantee took a life estate and the children a remainder. Here 
Pleas Clodfeler, or Clodfellow, and his children are mentioned in all 
the clauses; the cited case is, therefore, not controlling. I f ,  in the 
assumed case A. has no child when the deed is executed he takes an 
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estate tail, which, under our statute, is converted i n t l ~  a fee. C. S., 
1731; Cole v. Thornton, 180 N. C., 90. TFThen Boyd executed the deed 
in question the grantee was not married;  he had no children; so the 
words "To Pleas Clodfeler his children their heirs," make a fee simple. 

What  effect, if any, has the phrase immediately following, "And 
then to his grandchildren forever"? A fee may be limited after a fee 
by a conditional limitation or an  executory devise-this upon the theory 
that under the doctrine of shifting uses inheritance may be made to shift - 
from one person to another upon a supervening contingency. Smi th  
v. Brisson, 90 N. C., 251. B u t  the contingency is esseutial. For  ex- - .  

ample, a condition in  a deed followed by :i limitation over to a third 
uerson in case the condition is not fulfilled, or in  case there is a breach 
of it, is a conditional limitation. I f  the condition is broken or not ful- 
filled, as the case may be, the first estate comes to a n  end and the sub- 
sequent estate arises. I t  is said to be conditional because the  event or 
contingency destroys or abridges the first estate; i t  is termed a limita- 
tion because upon the happening of the contingendy the estate passes 
to the person having the nest expectant inkrest. Propie tors  v. Grant, 
3 Gray, 142. I n  this clause there is no evmt  or contirlgency upon the 
happening or breach of which the estate to the grandee is to be de- 
feated, abridged, or "cut donn to make room" for the purported limita- 
tion to the grandchildren. illassengill v. dbell ,  ante, 240; McDaniel v. 
NcDaniel, 58 N. C., 351. The  latter par t  of the  clause is, therefore, 
ineffectual to divest the fee just previously granted. The grandchildren 
cannot take as contingent remaindermen for the reason that  there is 
no precedent particular estate to support the remainder. No  remainder 
can be limited after the grant of estate in  fee; for a part  cannot be 
reserved after the whole is disposed of. JIcDaniel v. NcDaniel, supra. 
The same reasoning applies to the second clause; and as to the third 
i t  is apparent that  the words, "their lives h&x and assigns," are repug- 
nant. There is no presumption that  the grantor assumed the impossible 
task of conveying to the grantee in a single phrase both :i life estate and 
a fee simple. Either "their lives" or "heirs and assigns" must yield; 
and obviously the former, because i t  is repugnant to thi, fee previously 
conveyed, xhi le  the latter is entirely consistent u i t h  it. Here also the 
attempted limitation to the grandchildren is of no effect i n  destroying 
or abridging the fee. The only question is the quantittv of the estate; 
and this, as me understand, the appellant admits is not affected by 
words used in the covenant of seizin. 

The judgment is 
Affirmed. 
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THE RICRCHISON KATIOSAL BASIi O F  WILNISGTON v. WALTER 
CLARK AND THE COJIJIERCIAL CASUALTY INSURANCE CON- 
I'ANP. 

(Filed 27 October, 1926.) 

Xunicipal Corporations-Cities and Towns-Public Buildings-Contracts 
--Principal amd Surety-Materialmen - Laborers - Subrogation4 
Equity. 

Where a bank has loaned money to a contractor who has defaulted 
in his payment to material furnishers and laborers on a public building, 
without taking assigninelits of their claims or directly for their payment, 
it cannot acquire a right of action against the surety on the contractor's 
bond or claim thereunder, even to the extent some of the money so 
loailed may hare been paid to them by the col~tractor. 

APPEAL by plaintiff from Clifford, Emergency Judge, a t  September 
Term, 1986, of DURHAM. 

Civil action to recover on a bond given by Walter Clark, contractor, 
with the Commercial Casualty Insurance Company as surety thereon, 
to insure the fai thful  performance of a contract to build a county home 
in Durham County, "and satisfy all claims and demands incurred for 
the same," and "fully indemnify and save harmless the owner from' all 
costs and damages which it may suffer by reason of failure so to do," 
the plaintiff, Murchison National Bank, having loaned to the con- 
tractor sums aggregating more than $17,000.00, as represented by sev- 
eral promissory notes, with which to pay laborers doing work on and 
materialmen furnishing material for  the construction of said county 
home, and taking from the contractor assignments of all moneys then 
due under said contract and in  the hands of the owner. 

From a judgment sustaining a demurrer interposed by the Commer- 
cial Casualty Insurance Company and disqissing the action, the plain- 
tiff appeals, assigning error. 

Bryan & Campbell for plaintiff. 
Fuller, Reade & Fuller and S. B r o v ~ n  Shepherd for Casualty Co. 

STACY, C. J. Let it be observed in limine tha t  this is not a contest 
between the Nurchison n'ational Bank, a creditor of the contractor, and 
the surety company over the retained percentages in  the hands of the 
owner, or the balance due the contractor and withheld under the con- 
tract. I t  is alleged that  more than said balance was required to  com- 
plete the contract after the failure and adjudication in  bankruptcy of 
the contractor. Nor  is i t  a case where moneys have been advanced for 
the payment of laborers and materialmen and assignments taken of 
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their claims against the contractor. Trust  C'o. v. Porter 191 N.  C., 672. 
Plaintiff, a lender of money to the contractor for use in carrying on 
tho mork of construction, is seeking to recorer directly on the bond 
given by thc contractor to the owner, with the Comnlercial Casualty 
Insurance Company as surety thereon, to insure the faithful perform- 
ance of said contract, and conditioned as follows: 

"Kow, therefore, the condition of this ol~ligation is such that if the 
principal shall faithfully perform the contract on his part, and satisfy 
all claims and demands incurred for the same, and shall fully indem- 
nify and save harmless the owner from all costs and damages which 
it may suffer by reason of failure so to do, and shall fully reimburse 
and repay the owner all outlay and expense which thc owner may incur 
in making good any such default, and shall pay all persons who have 
contracts directly with the principal for labor and material, then this 
obligation shall be null and roid; otlierwise it shall remain in full force 
and effect." 

I t  is conceded that the provisions of C. S., 2445, requiring said bond 
to be conditioned "for the payment of all labor done on and materials 
and supplies furnished for the said work" are to be recd into the bond 
and considered as if they had been written therein. Electric Co. v. 
Deposit Co., 1 9 1  N.  C., 653. Such is the requirement of' the statute, the 
work being for a county home. 

The plaintiff does not come within the class of persons protected by 
the statute, but it says the language of the bond is broad enough to 
include its claim, being, as it is, a lender of money to the contractor 
for use in carrying on the work of const,ruction. Ader-holt v. Condon, 
189; K. C., 748; T o w n  of Cornelius v. Lampton, ibid., 714; Title Guur- 
anty and Surety Co. v. C o f m a n ,  Dobson d Co., 97 Wash., 211, 166 
Pac., 620; State Bank v. Gallucci, 82 Wash., 445, 144 I'ac., 698; Shan- 
non v. Abrams, 98 Kan., 26, Ann. Cas. 1918 E, 502. I t  is not stipu- 
lated in the notes given by the cofltractor to the plaintiff that the 
moneys obtained thereon should be used in  prosecuting this particular 
mork, nor is i t  alleged by the plaintiff that all of said moneys mere so 
used. The contractor was at  liberty to use and did employ some of the 
funds borrowed from plaintiff for other purposes. Plaintiff alleges, 
however, that to the estcnt said moneys borrowed from it were used 
by the contractor in the prosecution of this particular work, it should 
be allowed to recorer on the bond in suit. Sumter Trust  Co. v. Sumter  
County, 134 S .  E. (S. C.), 209. The action is bottomed solely upon 
the terms of the bond. 

We do not think the language of the bond, by fair int,?ndment, should 
be construed to include persons other than those intended to be pro- 
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tected by the statute. Smiley v. State, 60 Ind. App., 507, 110 N. E., 
222. The words, "and satisfy all claims and demands incurred for the 
same," evidently refer to the claims and demands of those who, by law, 
are entitled to assert such claims and demands against the owner, or 
the surety under the statutory bond. Amer. Sav. B. & T .  Co. v. National 
S. Co., 104 Wash., 663. Indeed, in one clause of the bond i t  is sought 
to limit the claims of laborers and materialmen to such as '(have con- 
tracts directly with the principal." This, of course, would be enlarged 
by the terms of the statute. Electric Co. v. Deposit Co., supra. 

I t  is the general holding that a bank furnishing money to a con- 
tractor doing public work, for use in paying the claims of laborers and 
materialmen, without more, does not come within the protection of 
a statutory bond conditioned to pay all persons supplying the principal 
with labor or materials in the prosecution of his work. Hardawuy v. 
Xat. Surety Co., 211 U.  S., 552; United States for use of Fidelity Nut. 
Bank v. R,undle, 107 Fed., 227, 52 L. R. A., 505. 

The demurrer was properly sustained, but it was error to dismiss 
the action as against the contractor. H e  has been properly served, and 
the plaintiff is entitled to proceed in its action against him. 

The costs of the appeal will be taxed against the plaintiff. 
Modified and affirmed. 

C. I,. WILLIAMS, RECEIVER OF THE COMMERCIAL NATIONAL BANK OF WIL- 
MINGTOS, V .  EDGAR D. WILLIAMS. 

(Filed 27 October, 1926.) 

1. Descent and Distribution-StatuteHusband and Wif-Banks and 
Banking-Counterclaim-Off setReceiver-. 

Where a husband is entitled to a child's distributive part in the per- 
sonal property of his deceased wife, 3 C. S., 137(8) ,  and she had a cer- 
tain amount of money deposited in a bank since becoming insolvent and 
in a receiver's hands, he may not successfully set up this interest under 
the provisions of C. S., 521, as a counterclaim against his note, in an 
action by the  receiver therein, until his wife's administrator has ac- 
counted for his trust or distributed the assets of his intestate's estate. 

2. Same-Executors and Administrators. 
Under the provisions of C. S., 521 ( 2 ) ,  allowing a counterclaim to be set 

up in  an action arising on contract, matters arising also on contract 
between the parties, the subject of the counterclaim, must have existed 
at the time of bringing the action when this defense is relied upon. 



406 I N  T H E  S U P R E M E  COURT. [I92 

3. Same--Insolvency. 
Where a bank has become insolvent and in the hands of a receiver, 

the right of its debtor to successful1~- set up, as a counterclaim in an 
action by the receiver on his note, an interest in a deposit of his deceased 
wife he claims as a distributee under 3 C. S., 137(8 ) ,  is: governed by the 
collditions existing at the time of the insolvency of thr bunk. 

APPEAL by defendant from Daniels, J., at December Term, 1925, of 
NEW HAKOVER. 

Controversy without action on facts agreed. The plaintiff was ap- 
pointed receiver on 1 February, 1983, and afterwards brought suit to 
recover the balance due on a note for $325, executed by the defendant 
and discounted at  the Commercial National Bank of Wilmington. The 
note was listed as an asset in the hands of the receiver, and on 23 July, 
1923, the defendant paid the bank $162.50 and directed that i t  be 
credited on the note. When the receiver was appointed the defendant 
had on deposit in the bank $2.74 and filed a verified proof of claim 
which was allowed as an offset against the note. At the time of the 
failure the defendant's wife had on deposit in  the bank $895.12, for 
which she filed her proof of claim on 19 March, 1923. She died on 5 
July, 1923, leaving surviving her the defendant and three children, one 
of whom qualified as her administrator on 21 February, 1924. On 8 
August, 1924, her administrator collected and receipted for the first 
and only dividend on her deposit, amounting to $89.51. Mrs. Williams 
owed no debts and the funeral expenses were paid by her husband. Upon 
these facts judgment was rendered against the defendant for the bal- 
ance due and he excepted and appealed. Afirmed. 

H. Edmund Rogers for plaintiff. 
Herbert iMcClammy for defendant. 

 ADA^, J. I n  the statute of distributions i t  is provided that if a 
married woman die intestate leaving a husband and more than one 
child, the estate shall be distributed in equal portions and the husband 
shall receive a child's part. 3 C. S., 137(8). The parties admit that 
the only question for decision is whether upon the agreed facts the de- 
fendant has the right to pay his note out of his interest in  his wife's 
deposit-whether he can offset such interest against thl3 demand of the 
bank. 

A counterclaim may arise out of one of the following causes of 
action: 1. A cause of action arising out of the-contract or transaction 
set forth in  the complaint as the foundation of the plaintiff's claim, or 
connected with the subject of the action. 2. I n  an action arising on 
contract, any other cause of action arising also on contlqact and existing 
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a t  the commencement of the action. C. S., 5 2 1 ( 2 ) .  I n  Smith v. French, 
141 N. C., 2, the Court said that  "counterclaim" is broader in meaning 
than '(set-off," "recoupment," or "cross-action," and includes them all, 
but tha t  the counterclaim, if i t  arises under the second subdivision of 
the statute, must exist a t  the commencement of the action. There i s  
nothing in  the statement of facts showing that  Urs .  Williams' adniin- 
istrator has rendered an  account of his trust or distributed the assets 
of his intestate's estate. The  defendant's "interest" as distributee is, 
therefore, not yet available to him, and as h e  has no control over i t  
he cannot direct its application. I n  any event his "interest" would be 
subject to the limitation in  the second subdirision of the statute; his  
alleged counterclaim did not exist a t  the commencement of the action. 
The  right of set-off against the receiver of a bank is  to be governed by 
conditions existing a t  the time of insolvency; and as against the re- 
ceiver a debtor cannot set off a claim which is  assigned to him after 
the bank becomes insolvent and the receiver is  appointed. Davis v. 
M f g .  Co., 114 N. C., 321; 7 C. J., 746, see. 636. 

The  judgment is  
Affirmed. 

(Filed 27 October, 1926.) 

1. Mechanics' Liens-Liens-Municipal Corporations--Cities and Towns 
-Pro Rata Distribution of Penalty of Bond-Rights of Surety- 
Contracts. 

Where a municipal corporation has contracted for the erection of a 
public school building, and has on hand under the terms of the contract, 
a fifteen per cent reserve of its cost after making the monthly payments 
to the contractor, specified by the contract and the surety on the bond 
given in accordance with C. S., 2145, construed with the building con- 
tract, provides that the surety will be subrogated to the rights of the 
principal in the event of the contractor's default: Held, the surety com- 
pany is entitled to the money thus reserved as against the laborers and 
material furnishers whose claims remain unpaid in full or in part, after 
the pro rata distribution of the money to the extent of the penalty of 
the bond which the surety has paid into court under the statutory pro- 
vision. 

Laborers and material furnishers can acquire no liens on a municipal 
school building, and no right of equitable subrogation arises under the 
payment of the penalty fised by the bond for distribution among them, 
but the surety may require, as against them, the payment to them by the 
municipality of the money still owing to the contractor, and in its hands, 
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according to the contract of suretyship by which they became bound, 
upon paging the penalty of the bond into court under the l~rovisions of the 
statute, C. S., 2445, amended by the f'nblic Laws of 1023, ch. 100. 

3. Mechanics' Liens-Municipal Corporations--Cities and  Towns-Schools 
-Principal and  Surety-Contracts-Int~rpretation. 

To determine the liability of the snrrtg upon its bond given to a 
municipnlity for the colitractor's performance of his contract to erect 
:I public scl~ool building, the contract and the bond for which it  is giver1 
must be construct1 together to effectuate its intent and ~iurpose. 

4. Mechanics' Liens-Municipal Corporations--Cities and Towns-Prim 
cipal and  Surety-StatuteeBonds.  

Laborers and mate l id  fnrliishers can acquire no liens upon a public 
ichool builcli~ig erected by a municilml coqioratiol~, and the contractor's 
boi~tl, gilen under the provisions of the statute, C. S ,  24 15, ch. 100, Pub- 
lic 1 ,nr~s of 19'23, is given for their 1)enetit in lirn of the right to acquire 
a lie11 tliereon. 

5. Equity-Subrogation. 
Kquitable snl)rog:ltion cannot lie successfully sought when the one 

to whose rights this equity is sought has no Icgal claim ulmn the subject- 
matter. 

6. Equity-Principal and  Surety-Subrogation-Payment of Principal's 
Debt. 

Where the equitable right of snhrogatio~i arises to the surety on a 
colltr:rctor's Imnd for the rrectioli of n pnblic school buildi~ig by a ruunici- 
gal it^, it is required that the debt be paid ill full. 

7. Mechanics' Liens--Cities a n d  Towns-Municipal Corporations-Prin- 
cipal a n d  Surety-Estcnt of Surety's Liability-Interest. 

The surety on the contractor's bonil for tlle erection of a public build- 
iiix, is only liable for the amount of the penalty of the bond. alld llpoll 
iiotification of the colitractor's clefanlt or tlemnlid of 1)ayment by s1)ecidl 
roiltract, this amoui~t  so fixed may innre to the I~ellefil of the surety. 
though the amo~uit  of the pe~liilty Inny be iilndeclu:rte to pay tlle claims 
of Inborers and material fur~lisllers for the bniltling 

LZPPFAL by  plaintiffs a n d  c o u l ~ t y  board of education f r o m  B o n d ,  J . ,  
a t  J u n e  T e r m ,  1926, of LEXOIR. 

Civil action t o  rccover f o r  mater ials  furnished by plaintiffs and  used 

by the  contractor i n  t h e  construction of a public scliool I~ui lding.  

F r o m  a judgmcnt  i n  f a r o r  of the  , h c r i t ~ a n  S u r e t y  Company,  ren- 

dered on facts  agreed, a ju ry  t r i a l  being vinired, t h e  plaintiffs and  t h e  

defendant, board of cducation of Lenoir County, appeal,  assigning 
errors. 

Dick inson  (E F r e e m a n  a n d  El. E. Wal lace  for pTainfif.9. 
Cowper ,  Tl'hitalier Le- Allen for Board  of Educa t ion .  
S f e u m . f ,  X c R a e  Le- B o b l ~ i f t  for A m e r i c a n  S u r e t y  C o m p a n y .  
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MFG. Co. u. BLAYLOCK. 

STACY, C. J. On 12 July, 1924, R. L. Blaylock, contractor, entered 
into a written agreement with the board of education of Lenoir County 
for the erection of a public school building at  Moss Hill, N. C., in 
which it mas stipulated, among other things, that, in consideration of 
the sum of $26,316.00, payable up to 85% of the contract price in 
monthly installments on estimates of the architect, with 15% to be 
retained and held until the completion of the building, "the contractor 
shall and will provide all materials and perform all the work" neces- 
sary for the erection of said school building; and on the same day, for 
a valuable consideration, the board of education of Lenoir County took 
from the contractor, as principal, and the American Surety Company, 
as1 surety, a bond of indemnity in the sum of $4,579.00 to "indemnify 
the obligee against any loss or damage directly arising by reason of the 
failure of the principal faithfully to perform said contract," etc. 

On 18 February, 1929, the contractor defaulted, having received prior 
to that time $22,244.84 of the contract price for work on said building. 
Thereafter the board of education, on order of the bonding company, 
expended $277.41 for the completion of the building, leaving a balance 
of $3,716.06 due under the contract, and held by the school board as 
the 15% retained percentage. 

At the time of default by the contractor, claims for work done on 
and materials furnished for said building, amounting to $8,284.96, were 
outstanding and unpaid. 

On 28 April, 1926, the surety paid into court the sum of $4,579.00, 
the full penalty of its bond (unless it be liable for interest thereon), for 
distribution pro ra fa  among the laborers and materialmen as provided 
by the statute. 

The American Surety Company now contends that the retained per- 
centage, amounting to $3,716.06, in the hands of the board of educa- 
tion of Lenoir County, should be turned over to i t  by reason of its con- 
tract of suretyship which contains, inter alia, a stipulation to the effect 
that in case of default by the contractor, the surety "shall also be subro- 
gated to all of the rights of the principal; and any and all moneys or 
property that may at the time of such default be due, or that there- 
after may become due to the principal under said contract, shall be 
credited upon any claim which the obligee may then or thereafter have 
against the surety, and the surplus, if any, applied as the surety may 
direct.'' 

The plaintiffs, on the other hand, contend that said amount should 
be applied to the payment of their claims, being, as they are, laborers 
and materialmen. The appeal presents the single question as to who is 
entitled to this fund. The trial court held that it should be paid to the 
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American Surety Company. W e  think the judgment is  correct, and 
that  i t  must be affirmed. 

I t  is conceded by all the parties that  the bond executed by R. L. Blay- 
lock and the American su re ty  Company was taken anc given in view 
of the provisions of C. S., 2445, as amended by chapier 100, Public 
Laws 1923, requiring every county, city, town or other municipal cor- 
poration, which lets a contract for  building, repairing or altering any 
building, public road or street, to take from the conlractor of such 
work (when the contract price exceeds $500) a bond, with one or more 
solvent sureties, before beginning any work under the contract, payable 
to said county, city, town or other municipal corporation, and condi- 
tioued "for the payment of all labor done on and materials and supplies 
furnished for the said work," and upon which suit may be brought for 
the benefit of laborers and m a t e r i a h e n  having claims. TVnmer v. 
H a l y b u r f o n ,  187 X. C., 414. 

The statute, as amended, provides that  every bond given to any 
county, city, town or other municipal corporation, for the building, re- 
pairing or altering of any public building, public road 3r street, as re- 
quired by this section, "shall be conclusively presumed to have been 
given in accordance therewith, whether such bond be so drawn as to 
conform to the statute or not, and this statute shall be ctmclusively pre- 
sumed to have been written into every such bond so given." The amount 
of the bond is to be equal to the contract price when over five hundred 
and not more than two thousand dollars; when the contract price is  
between two and ten thousand dollars, the amount is to be determined 
by adding to two thousand dollars, thirty-five per cent of the excess of 
the contract price over two thousand dollars; and when the contract 
price is over ten thousand dollars, the amount of the bond is required 
to be two thousand dollars plus twenty-five per cent of the  excess of 
the contract price over the sum of two thousand dollars. I t  is further 
provided in  the amended lam that  only one action may be brought on 
such bond, all claimants to be duly notified, which was done in the 
instant case, and if the aggregate sum exceed the amount of the bond, 
the payments are to be prorated. "If the recovery on the bond shall 
be inadequate to pay the amounts found due to all the claimants, judg- 
ment shall be given to each claimant pro rata of the amount of the 
recovery." 

The surety is also allo~ved, by paying into court in such suit the full 
amount of the penalty of the bond, to be relieved from any other or 
further liability thereon. Electr ic  Co. v. Deposit C'o., -191 N.  C., 653. 

The  principle is  well established by many authoritative decisions, 
her? and e l se~~here ,  that  i n  determining the surety's h b i l i t y  to third 
persons, on a bond giren for their benefit and to secure the faithful per- 
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formance of a building contract as it relates to them, the contract and 
bond are to be construed together. M f g .  Co. v. Andrews, 165 N. C., 
285. The obligation of the bond is to be read in the light of the con- 
tract it is given to secure, and ordinarily the extent of the engagement, 
entered into by the surety, is to be measured by the terms of the prin- 
cipal's agreement. Brick Co. v. Gentry, 191 N.  C., 636, and cases there 
cited. 

I t  is stipulated in the present bond that "this bond is subject to the 
provisions of section 2445 of the Revised Statutes of North Carolina 
and amendments thereto." The right of the laborers and materialmen 
to recover on said bond is conceded, and it has been paid in full. The 
contest is over the retained percentages withheld under the contract and 
now in the hands of the owner. 

I n  this connection, it may be well to bear in mind the distinction b e  
tween the remedies afforded and intended to be afforded by the present 
statute, being applicable, as it is, to public works, and those given by 
the lien statutes which apply only to private works of a similar nature. 
Noland Co. v. Trustees, 190 N. C., 250. 

C. S., 2437, one of the lien statutes, in terms provides that all sab- 
contractors and laborers who are employed to furnish, or who do fur- 
nish, labor or material for the building, repairing or altering of any 
house or other improvement on real estate, shall have a lien on said 
house and real estate for the amount of such labor done or material 
furnished, when notice thereof has been given as required by lam; "but 
the sum total of all the liens due subcontractors and materialmen shall 
not exceed the amount due the original contractor at  the time of notice 
given." Supply Co. v. Eastern Star Home, 163 N.  C., 513. 

The policy of the lien lam is to protect subcontractors and laborers 
against loss for labor done and materials furnished in building, repair- 
ing or altering any house or other improvement on real estate, to the 
extent of the balance due the original contractor at the time of notice 
to the owner of claims therefor, but it is not provided that the owner 
shall be liable in excess of the contract price, unless he continue to pay 
after notice of claim from the subcontractor or laborer, and then only 
to the extent of such payments after notice. "After such notice is 
given, no payment to the contractor shall be a credit on or discharge of 
the lien herein provided." C. S., 2438. 

Where the original contractor has been paid in  advance, or the owner 
has settled with him in full prior to notice of any claim from a laborer 
or materialman for work done or material furnished and not paid for, 
there is no provision in  any of the lien statutes whereby a subcontractor 
or laborer may acquire a lien against the property, or sue the owner 
for the value of such claim. Rose v. Davis, 188 N. C., 355. Liens are 
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given to subcontractors and those who furnish labor, materials and sup- 
plies, to the end tha t  they may force collection f rom their debtor, the  
original contractor, and not for  the purpose of rendering the owner 
primarily liable for such claims, except where proper notice has been 
qiven before settlement with the contractor. ilffg. GI,. v. Andrews,  
supra. 

But  in  the statute now under consideration, C. S., 2445, passed as a 
partial substitute for the lien statutes i n  a n  effort to pllce public con- 
struction somewhat on a pari ty with private work of a similar kind, and 
by virtue of which i t  is conceded the present bond was taken and given 
to insure the fai thful  performance of the building contract on the par t  
of R. L. Blaglock, there is no provision nhereby the owner may mith- 
hold funds belonging to the contractor up011 notice from a laborer or 
materialman that  the work done or material furnished by h im to the 
contractor has not been paid f o r ;  nor mould the owner be justified in 
withholding funds due the contractor upon receipt of su2h notice. The  
contract of the laborer or nlaterialman is with the conlractor. and in 
the absence of agreement or statutory provision allowing it,  the owner 
would not be relieved, even pro tanto, of its obligation to the contractor 
by payiilg one or more of those who work for or furnish materials to 
the contractor. Ail obiter suggestion to the caontrary, made in SchefEow 
v. Pierce, 176 N .  C., p. 93, was disapproved in ATokand Po. v. T w t e e s ,  
190 N. C., p. 253. 

I n  l f u t c l ~ i n s o n  11. Comrs., 172 S. C., 844, the board of commissioners 
of Iredell County, upon notice duly received, paid to a subcontractor 
(Lon G. Crouse Company) its claim for painting a coun:y home out of 
funds retained and due the original contractor a t  the time notice mas 
received. I n  a suit by the receiver of the original contractor against the 
board of commissioners to recover the balance due under the building 
contract, i t  mas held that, as the subcontractor acquired no lien on a 
public building, and the notice giren by i t  imposed no obligation on 
the commissioners with reference to the amount due the original con- 
tractor, such payment was made by the  defendant, board of commis- 
sioners, on its own motion, when under no duty to do sc. and that  the 
amount so r ~ a i d  could not be allowed as a credit against the balance due - 
the original contractor. 

The  lien statutes, therefore, may be put aside as inapplicable, as no 
lien can be acquired on a public building. Xoland  Co. v. Trustees, 
supra;  S n o w  u.-Comrs., 112 N. C., 336. &d where the property is not 
subject to a lien, as here, no duty or obligation is  impose> upon the 
owner or principal contractor by virtue of any notice or attempt to 
acquire a lien tliercon. E'oundry Co. v. Alunzinum Co., 172 K. C., 
p. 707; IIall v. Jones, 151 N.  C., 419. 
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The equitable lien theory with respect to claims of laborers and ma- 
terialnien has not been recognized in  this jurisdiction. They are pro- 
tected by statutory liens and bonds. Animadverting on the subject in 
In  re Fowble, 213 Fed., 676, District Judge Rose said: 

"Most men feel that one who has contributed to the creation of anv- 
thing of value stands in a peculiar relation to it. H e  has a special 
claim to be paid out of it. The mechanic and other lien laws of so many 
jurisdictions are the expression of that conviction. The courts, how- 
ever, have not seen their way clear to make it a generally applicable 
principle of equitable jurisprudence. I t  has had its part in shaping 
many a rule administered in chancery, but complete recognition has 
been withheld from it. The difficulty, in many, if not in  most cases the 
impossibility, of accurately and justly defining its limits have amply 
justified the hesitation of the courts. I f  mechanic's lien laws prove 
the strength of its appeal to an instinctive sense of natural justice, they 
demonstrate that it is usually impossible to apply it beyond the limits 
to which the statutes go." 

The right of the plaintiffs, laborers and materialmen, to insist on 
having the retained percentages, now in the hands of the owner, applied 
to the payment of their claims must rest upon contract rather than  
upon any statutory lien; just as the American Surety Company claims 
said fund by right of contract. 

I t  is settled by the decisions that, as no lien can be secured or en- 
forced against a public building, the laborers and materialmen have no 
claim on the funds retained in the hands of the owner, either by statu- 
tory or equitable lien. Henningsen v. U .  S .  Fidelity Co., 208 U .  s., 
404; Trust  CO. v. Construction Co., 191  N. C., 664. The surety, there- 
fore, upon the payment of the claims of the laborers and materialmen, 
it would seem, could take no lien on said funds by way of subrogation 
or substitution. Pratt Lumbcr Co. v. Gill & Co., 278 Fed., 783. This 
is well illustrated by the case of Amadcan Surety Co. v. Finletter, 274 
Fed., 152, where the question is ably discussed from a number of view- 
points, with the following as one of the conclusions announced: "In this 
state of the law-laborers and materialmen having no rights to reserved 
percentages-there were, as to them, no rights to which the Surety 
Company could be subrogated. Likewise, Peoples Brothers, Inc. (con- 
tractor), had no rights in the fund to which the Surety Company could 
be subrogated. Obviously, there was no right of subrogation any- 
where." 

Especially is this so where the claims have not been paid in full. 
Subrogation is a creature of equity and is never allowed, as against a 
creditor, until the whole debt is paid. A pro tanto substitution or sub- 
rogation is not permitted. Maryland Casualt!/ Co. v. Fouts, 11 Fed. 
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(2nd series), 71. "Unless the surety pays the debt i n  full, he is not 
entitled to subrogation"-Thompson, District Judge, i n  Peoples a. Peo- 
ples Bros., 254 Fed., 489. 

Suppose no bond had been given a t  all, Would the  phintiffs, in that  
case, be entitled to have the retained percentages applied to the pay- 
ment of their claims? W e  think not. T h e  contractor alone would be 
entitled to receive them. Hutchinson v. Comrs., sup<-a. And what 
would be the status of the bond if the owner had not rka ined  the 15% 
as provided by the contract? T h e  surety would be discharged, pro tanto 
a t  least, certainly so f a r  as the rights of the owner are concerned. 
Pra i r ie  Sta te  S a t .  Bank v. United States, 164 U. S., 9 2 7 ;  Pinney v. 
Condon, 86 Ill., 78;  Brandt on Suretyship ( 3  ed.), sec. 139. Speaking 
to the question in  St .  Peter's Catholic Church v. Vannote, 66 N. J. Eq., 
78, Vice-Chancellor Reed said:  T o w ,  the twenty per ce:nt was retained 
as indemnity against failure by the contractors ti entirely execute the 
contract. As against the sureties, the owner was bound to so retain it 
( the corltract so provicliiig), else he  would have pro tanto discharged the 
sureties from their obligations to answer the default of the contractors." 

Here, retention by the owner of 157, of the contract price until the 
completion of the building is expressly made a condition precedent to  
any right to recover on said bond. Ins.  Co. v. Durham County, 190 
K. C., 58. 

I t  should be remembered that  the plaintiffs have received, or will 
receive, their pro r a t a  part of the full  penalty of the b,md which was 
given for their protection, and the rentention of 15% of the contract 
price is one of the terms upon which the bond was given. Seilson v. 
Il'itlc Guaranty LC' S. CO., 81 Or., 422, 159 Pac., 1151. This  was par t  
of the consideration nmviug to the bonding company. ]It is now seek- 
ing to recover on its contract. - 

'I\71iile the surety may have no claim to the reserved percentages by 
way of subrogation or equitable lien, the rationale of our decisions i s  
to the effect that, under conditions like the present, the surety has a 
contractual right, measured by the terms of the contract and bond, to 
have such reserved percentages applied to the exoneration of the loss 
sustained by the contractor's failure to pay the claims of laborers and 
materialmen. Speaking to the question in Gcutonia v. Engineering Co., 
131 X. C., 359, Clark, J., said: "Besides, the dmerical: Surety Com- 
pany, having become surety to the engineering company for the faith- 
ful  pcrforniance of said contract, upon any default of its principal by 
~vhich it became liable on said bond, if it  did not become subrogated to 
the rights of its principal in this fund, i t  is a t  least entitled to have i t  
applied to the payment of these claims for materials, i n  exoneration of 
its liability therefor. Pa t ton  v. Cam, 117 X. C., 176." 
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I n  Wells  v. Ci t y  of Philadelphza, 270 Pa., 42, 112 d t l . ,  867, the 
same position is  expressed as follows: "It  was not a new engagement, 
but a continuation of the old one, wherein the surety succeeded to all 
the rights of the contractor under the contract, as well as liabilities to 
the owner thereunder. As to any money retained, the surety then stands 
to that  fund in the same position as the ovner of the property to xhich  
the contract relates. T h e  surety's relation, through conlpulsion (de- 
faul t ) ,  dates even with the owner's relation. F rom this fund and the 
unpaid contract price i t  is  entitled to sufficient to save itself from loss 
on i ts  suretyship engagement; nor can the contractor, by assignment or 
otherwise, deprire i t  of this right." 

T h e  authorities sustain the right of the surety to have the retained 
percentages, provided for i n  the contract, applied to the exoneration of 
loss occasioned by default of the contractor. As said by District Judge 
Connor in Pratt  h r n b e r  Co, v. T .  H .  Gill Co., 278 Fed., 783, after an  
exhaustive investigation of the subject: "It would seem that  the better 
view is that  expressed in several of the best-considered cases-that the 
surety acquires a contractual right, measured by the terms of the con- 
tract, between the owner of the property and the contractor, vhich  en- 
titles him to the benefit of such provisions as inure to the protection of 
the owner, subject of course to his primary right, and reduces the lia- 
bility of the surety against loss or  damage by the default of the con- 
tractor. The  language quoted by Judge W'hife i n ' t h e  Prairie State 
Bank  case from a number of English and American courts tends 
strongly to sustain this principle upon which the right of the surety 
rests." 

The  case is an  unusual one in  that  the work was practically finished 
a t  the  time of default by the contractor, and oilly a small amount of the 
retained percentages in the hands of the owner a t  that  time v a s  re- 
quired for the completion of the building. I t  is clear, we think, that  
the balance of the retained percentages in the hands of the owner must 
be paid to the American Surety Company. This reserved fund i i  as 
much for the indemnity of the surety as i t  is  for the security of the 
owner, and upon the payment of the bond the surety is entitled to the 
sum still remaining of the fund retained for its benefit. Prairie State 
Xa t .  Bank  v. United States, 164 U .  S., 227;  18asco County v. Ins .  Co., 
74 L. R. A. (N. S.), 732, and note. See, also, Bal l  v. Terra  Cotta Co., 
97  Ran. ,  103, as reported in  Ann. Cas., 1918D, with raluable note cov- 
ering the whole subject. 

Thc  apparent hardship of the case arises from the fact tha t  the 
bond given by the contractor and taken by the board of education for 
the benefit of the laborers and materialmen is not large enough, or i t  is 
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not as large as contemplated by the statute, but this is a deficiency 
which the courts are not able to supply. Solan  Co. v. Trustees, supra. 

His Honor correctly held that the liability of the American Surety 
Company on its bond would not exceed the maximurn penal sum of 
$4,579.00, which has been paid into court. 8. v. Xar t in ,  188 N.  C., 119. 

According to the modern weight of authority in other jurisdictions, 
the general rule seems to be that although the penalty of the bond fixes 
the limit of liability of the surety at  the time liability arises there- 
under, yet, if the principal or surety fail to discharge that liability 
when it matures, interest may be allo~ved on the amount from the time 
the liability accrues, even if the amount of rccorery exceed the penalty 
named in the bond. 22 R. C. L., 518. ,4s against the sureties, however, 
interest is allowed only from the date of notice to then1 of the breach, 
or from the date of a demand on them to make good such breach. 
Dickinson v. 6T7hife, 25 N .  D., 523; 143 N. W., 754; 49 1;. R. A. 
(N. S.), 362. See valuable note to Grifitli v. Rundle, 23 Wash., 453, 
as reported in 55 L. R. A., 381, where the rule is stated, with citation of 
authorities; and see, also, dissenting opinion of Clarli, J., in Alachine 
Co. 7%. Seago, 128 N. C., p. 162. I h t  in North Carolina, both by statute 
and judicial decision, the surc~ty's liability may not excred the penalty 
of the bond until judgment ha3 been rendered against the surety. 
Interest may then be collected on said judgment without regard to the 
limit of liability named in the bond, because the nature of the demand 
is altered by the judgment, and under the statute such judgment would 
bear interest at  the rate of 6 per cent per annun1 until paid. C. S., 
2309; TTrarden v. Sielson, 5 N.  C., 275; llloseley v. Johwoa, 144 N.  C., 
274; Bernhardt v. Dutfon, 14G 9. C., 206; Jlachine Co. v. Seago, supra. 

After a careful and painstalring investigation of the questions pre- 
sented by the a p p ~ a l ,  we are constrained to belieye that the case has been 
correctly decided. 

Affirmed. 

C. G. I iEEBLE,  TRUSTEE OF P. R. ASHBY, BAXI~RUPT, V. ITIDELITY AND 
DEPOSIT  COhIPAKY O F  BAL'I'IJIORE ET AL. 

(Filed 27 October, 1026.) 

(For digest see Robinson J la?~u fac tu r i~zg  Co. o. R. L. B l a ~ l o c k  ct ( 1 1 ,  cl~ltc, 
407. ) 

APPEAL by plaintiff from Barnhill, J., at March Term, 1926, of 
WAKE. 
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Civil action to recover balance alleged to be due under a road con- 
struction contract. 

From a judgment in favor of the Fidelity and Deposit Company of 
Baltimore, Maryland, rendered on facts agreed, a jury trial having 
been waived, the plaintiff appeals, assigning error. 

J .  C. Little for plainti f .  
8. Brown Shepherd for Fidelity and Deposit Co. 

STACY, C. J. The controlling facts are as follows: 
1. I n  December, 1921, P. R. Ashby, contractor, entered into a con- 

tract with the State Highway Commission of North Carolina to build 
a road in Wilson County, known as Project No. 291. 

2. The Fidelity and Deposit Company of Baltimore, Maryland (here- 
after called the surety), became surety on the contract bond and thereby 
obligated itself, among other things, to save the State Highway Com- 
mission harmless from "any and all claims of persons furnishing ma- 
terial or performing labor in and about the construction of said road- 
way," etc. 

3. The actual work of construction had been completed, or practi- 
cally so, but with many claims for labor and material unpaid, on 4 
January, 1924, when the contractor mas adjudged a bankrupt and the 
plaintiff herein appointed trustee in bankruptcy as provided by law. 

4. On default by the contractor, the surety was compelled, under 
the terms of its bond, to pay the claims of laborers and materialmen, 
amounting to more than $9,000.00. 

5. At the time of the adjudication in bankruptcy, the State Highway 
Commission had in its hands, under the provisions of the construction 
contract, retained percentages of the contractor's account, amounting 
to $8,098.92. 

6. These retained percentages had been duly assigned to the surety 
at  the time of the execution of the surety bond. 

Upon these, the facts chiefly pertinent, the appeal presents the single 
question as to whether the aforesaid retained percentages should be 
paid to the trustee in bankruptcy for distribution among the general 
creditors of the bankrupt, or to the surety, under and by virtue of the 
terms of its contract and bond. 

The judgment awarding the sum to the surety must be affirmed on 
authority of R ~ b i n s o n  i%Ifg. Co. v. Blaylock et al., ante, 407. 

Affirmed. 
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H. P. RIOORE, R. L. MOORE AND &I. L. MOORE, COPARTSI:RS, DOING BUSI- 
NESS UNDER THE FIRM NAXE AND STYLE O F  BSOORE RROT IEKS, V.  BUILD- 
E R S  JIATERIAL COXI'AST, A COI~PORATIOS, %'. I?. ROSE, hn-D THE 

NATIONAL SURETY COAIPASP, A CORPORATION. 

(Filed 27 October, 1926.) 

1. Mechanics Liens-Municipal Corporations--Cities and Towns-Surety 
Bonds-Statutes. 

\There a surety company has executed a bond for a contractor to erect 
a municipal building under the provisions of C .  S., 2443, before the 
amendment by chapter 100, Public 1,aws of 1923, conditiorlcd among other 
things for the general coutractor to pay for all labor d(t11e aud material 
and supplies furnished for the work : Held, a sub-contr:ictor's thirty-day 
note given for materials furnished and actually used in the building, is not 
a waiver by  lai in tiffs who furuislled the material, and falls within thc 
liability assumed by the surety. 

APPEAL by plaintiffs from Barnhill, J., at  February Term, 1926, of 
WILSON. Reversed. 

The facts are stated in the opinion. 

Connor CE Ifill for plaintifis.  
I i eane th  C. Royal1 and IT'. i t .  F i n c h  for defendants,  1V. P. Rose and 

Xat iona l  S u r e t y  Company .  

C ~ a n s s o s ,  J. The  plaintiffs are copartners; the Builders Xaterial  
Company n-as n corporation, and since the institution of this action, 
has been adjudged bankrupt;  the  National Surety Con~pany  is  a cor- 
poration organized under the laws of the State of New HorB, engaged 
in the businc~ss of becoming surety for other persons, nn(l  is authorized 
to do business in Nor th  Carolina. 

Tha t  on or about 1 December, 1921, W. 1'. Rose entered into a con- 
tract n i t h  the board of trustccs of the QTil.jon graded ischools for the 
erection and tomplction of a high school building, a t  a price exceeding 
$200,000, and that  under the terms of the contract, TiT. .P. Rose was to 
furnish and pay for all materials, supplies and labor necessary for the 
crection and completion of the building. 

That  on or about 1 6  December, 1921, the said TIT. P. Rose, pursuant 
to the contract, a?  principal, with the National Suret;r Company as 
surety, csccutcd and deliyered unto the board of trustees of the TlTi130n 
graded school, a bond in the sum of $90,101.00, containing, among other 
things, the f olloming : 
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"SOW, therefore, the condition of this obligation is such that if the 
principal shall faithfully perform the contract on his part, and satisfy 
all claims and demands, incurred for the same, and shall fully in- 
demnify and save harmless the owner from all cost and damage which 
he may suffer by reason of failure so to do, and shall fully reimburse 
and repay the owner all outlay and expense which the owner may incur 
in making good any such default, and shall well and truly pay for all 
labor done and material and supplies furnished for the said work, as is 
required of contractors and their bondsmen by section 2445 of the Con- 
solidated Statutes of North Carolina, it being the intent and purpose of 
this obligation to comply with the provisions of said section." 

That prior to 26 June, 1922, W. P. Rose entered into a contract with 
the Builders Material Company, Inc., for the purchase of certain ma- 
terial and other building materials to be used and which was used in 
the erection and construction of the said school building, making what 
is usually called a sub-contract. 

That after W. P. Rose and the Builders Xaterial Company, Inc., en- 
tered into the contract referred to, the Builders Material Company, Inc., 
purchased a portion of the materials called for in said contract from 
Moore Brothers, the plaintiffs herein, and the said Noore Brothers de- 
livered the said materials to the Builders Naterial Company, who de- 
livered them to W. P. Rose, and the same were used in and about the 
construction of the said school building. 

The materials which were sold to W. P. Rose by the Builders Mate- 
rial Company, Inc., and mhich the plaintiffs, Moore Brothers, fur- 
nished, were doors, windows, door frames and window frames and 
similar materials, which were made according to the plans and speci- 
fications of the school building and were made for the purpose of being 
used therein. 

That on or about 26 May, 1922, the Builders Material Company, 
Inc., as an evidence of a part of the sum due Noore Brothers for 
the said materials, executed and delivered unto Noore Brothers a note 
in the sum of $1,664.88, due thirty days from date. That there is 
nox  due Moore Brothers on account of the note the sum of $1,664.88, 
with interest from 26 May, 1922, subject to a credit of $83.54 as of 15 
December, 1925, the same being the dividend by the trustee in bank- 
ruptcy of the Builders Material Company. 

W. P. Rose paid the Builders Material Company for the materials 
furnished to the Builders Material Company by Noore Brothers, and 
which is the subject of this action, and which were used in the construc- 
tion of the school building before he, W. P. Rose, had any notice that 
Moore Brothers had sold and furnished the said materials to the Build- 
ers Naterial Company. 
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RIOORE v. MATERIAL (lo. 

I n  regard to the motion to dismiss made by defendants, me can see 
no merit, under the facts and circumstances of this case. 

This action was commenced before C. S., 2445 was amended by Public 
Laws 1923, ch. 100. C. S., 2445, in part, is as follows: "Every county, 
city, town or other municipal corporation which lets a contract for the 
building, repairing or altering any building, public road, or street, shall 
require the contractor for such work (when the contract price exceeds 
five hundred dollars) to execute bond with one or more solvent sureties 
before beginning any work under said contract, payable to said county, 
city, town or other municipal corporation, and conditioned for the pay- 
ment of a71 labor done on and nzaterial and supplies furnished for the 
mid work," etc. 

As the amendment is important, we give i t :  
"Section 1. That section two thousand four hundred and forty-five of 

the Consolidated Statutes be amended by adding thereto the following: 
Every bond given by any contractor to any county, city, town or other 
municipal corporation for the building, repairing or altering of any 
building, public road or street, as required by this section, shall be con- 
clusively presumed to have been given in accordance the]-ewith, whether 
such bond be so drawn as to conform to the statute or not, and this 
statute shall be conclusively presumed to have been written into every 
such bond so given. 

Sec. 2. Only one action or suit may be brought upon such bond, 
which said suit or action shall be brought in the county in which the 
buildings, road or street is located, and not elsewhere. I n  all suits insti- 
tuted under the provisions of this statute, the plaintiff or plaintiffs 
shall give notice to all persons, informing them of the pendency of the 
suit, the name of the parties, with a brief recital of the purposes of the 
action, which said notice shall be published at least once a week for 
four successive weeks in some newspaper published and circulating in 
the county in which the action is brought, and if there be no news- 
paper, then by posting at  the courthouse door and thr?e other public 
places in such county for thirty days. Proof of such !service shall be 
made by affidavit as provided in case of the service of summons by pub- 
lication. All persons entitled to bring and prosecute an action upon the 
bond shall have the right to intervene in said action, set up their respec- 
tive claims, provided that such int~rvention shall be made within twelve 
months from the bringing of the action, and not later. I f  the recovery 
on the bond shall be inadequate to pay the amounts fourld due to all of 
the claimants, judgment shall be given to each claimant pro rata of 
the amount of the recovery. The surety on such bond may pay into 
court for distribution among the claimants the full amount of his lia- 
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bility, to wit, the penalty named in the bond, and upon so doing, such 
surety shall be relieved from further liability. 

Sec. 3. This act shall not affect pending suits and litigation." 
The present action was pending when the above amendment was 

passed. 
Defendants contend that a thirty-day note was accepted by plaintiffs 

from the Builders Material Company, Inc., and the note was proved 
in hankruptcy, and the note constituted a payment. We cannot so hold. 
The acceptance of the note alone is not sufficient to effect a waiver of 
the right of plaintiffs, in the absence of an agreement to that effect. 
Lumber Co. v. Trading Co., 163 PIT. C., p. 314. I n  Electric Co. v. 
Deposit Co., 191 N. C., p. 658, a ninety-day trade acceptance was held 
not a bar to the right to recover on the bond. 

We think the instant action is similar to and governed by the case of 
Electric Co. v. Deposit Co., supra, although in that case it is said: 
"There is evidence tending to show that the general contractor, as well 
as the supervising architect, had knowledge or were advised, though not 
formally notified, of the fact that the plaintiff was supplying the 
Wells Electric Company with certain materials for use in executing its 
part of the work." The decision is carefully written by Stacy, C. J., 
and sustained by a wealth of authorities. The decision is not based on 
notice, but the Chief Justice well says: "In the instant case the general 
contractor agreed to provide 'all the material and perform all the 
work,' required for the erection of the building, and to 'pay for all labor 
done on, and all material and supplies furnished for said work.' These 
provisions, read in the light of the statute, look to the protection of 
those who furnish the labor and materials provided for in the contract, 
and not to the particular contract or engagement under which they are 
supplied. I f  the general contractor sees fit to let a portion of the work 
to a subcontractor, who employs labor and buys materials which are 
used to carry out and fulfill the engagement of the original contractor, 
the principal contractor is thereby furnished with the labor and mate- 
rials for the fulfillment of his engagement as effectively as he would 
have been had he directly hired the labor or bought the materials." 

I t  may be stated that the defendants have no reason to complain. 
The Supreme Court of the United States held years ago, in  Hill v. 
Am. Surety Co., 200 U. S., 187 (decided 2 January, 1906), opinion 
written by Mr. Justice Day, in a similar case, that the Surety Company 
was liable. Numerous other decisions in  the different states in the 
Union are to the same effect. Defendant Surety Company wrote the 
bond and took the premiums no doubt aware of these decisions. I t  is 
presumed that the defendant Rose, contractor, knew the law. . 
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There is  no hardship for the contractor to obtain fr3m the subcon- 
tractor bills for  all labor done on and all materials and supplies fur-  
nished for the work before he pays the subcontractor, f c r  he  knows his 
bond covers these accounts. 

The  plaintiffs furnished doors, windows, door-frames and window- 
frames and similar materials which were made according to the plans 
and specifications of the school building and were made for the pur- 
pose of being used therein, and the  materials were fuimished for the 
said work by plaintiffs and were actually used in  the who01 building. 
I n  Gravel Co. v. Casualty Co., 191 N .  C., p. 313, B r o g d m ,  J., ably dis- 
cusses the liability whether the material is  actually used or not and in  
that  case i t  is  held tha t  where the contractor ordered and the materials 
were supplied for the work, but not actually used therein, is  within 
the contractor's bond conditioned on payment for all material for  which 
the contractor is liable. A t  p. 318: "Indeed, if any other rule of lia- 
bility should be applied, materialmen would be compelled to stand over 
materials furnished and compel the contractor to incorporate them i n  
the work in  order to collect the purchase price. The  logical result of 
such a rule would be to undermine and destroy business confidence and 
security." 

F o r  the reasons given the judgment below is  
Reversed. 

ETTA JORDAX CROCKER ET AL. V. JOHN E. VANN, EXECUTOR, ET AL. 

(Filed 27 October, 1026.) 

1. Tenants in Common-Sale for Division-Payment of Purchase Price- 
Title-Courts-Judgments-Deeds and Conveyances--Statutes. 

Where, under a petition of tenants in common, lands are sold for 
division under the provisions of C. S., 3241, title to the lands held in 
common will not pass to the purchaser until the purchase price has been 
paid, and a deed executed to the purchaser by the one .%ppointed to sell 
under the order of the Court. 

2. S a m e H u s b a n d  and Wife-Estates by Entireties-Llud~ents-Re- 
sulting T r u s t e D e e d s  and Conveyances-F'mbate-Statutes. 

Where the wife alone is entilled to a t l e ~ d  in the severance of her 
interest as  a tenant in common of lalids sold for division, under C. S., 
3241, and in proceedings thereunder it is erroneously adjudged by the 
court that the deed be made to her and her husband by entireties, the 
title will inure only to her under a resulting trust, and the husband can- 
not acquire by survivorship: Held, further, that as  such transaction falls 
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within the intent and meaning of C. S., 2515, the special formalities oft 
probate of a conveyance between husband and wife for him to acquire 
her title, would be lacking. 

3. Sam-Color of Title--Adverse Possessim-Titl-Contract to  Pur- 
chase. 

Color of title for the wife's separate estate in lands, that will ripen 
title by adverse possession in those claiming under the husband by sur- 
vivorship, cannot be acquired un.der a consent judgment conditioned 
upon the future payment of the purchase price in proceedings under 
C. S., 3241. 

In proceedings in dissolution of a partnership between the husband, 
who has no right of survivorship in his wife's lands and another, i t  has 
been determined by judgment of the Court, that  the partnership had 
purchased only the interest of the husband in the estate of his wife, 
held by her in common with others, the question of the wife's title to 
the lands is not determined, and the doctrine of estoppel does not apply. 

Where, in the dissolution of a partnership upon the death of one of 
its members, i t  has been adjudged by the Court that  the assets of the 
firm consisted in part of whatever interest the deceased husband may 
have had in certain lands his wife held in common with others, and it  
is made to appear that the husband had no such interest therein, such 
judgment may not be considered a s  color of title that  will ripen the title 
under adverse possession. 

6. Husband and W i f s J u s  Accrescendi-Evidence--Questions for Jury. 
Where there is conflicting legal evidence a s  to whether or not the 

right of survivorship of the husband vested in  him the title to lands 
held by him and his wife by entireties, an issue is raised for the de- 
termination of the jury. 

7. Judgments-Estoppel-Parties. 
Estoppel by judgment does not apply a s  against the rights of those 

who were not made parties to the action. 

CIVIL ACTION, before Sinclair, J., a t  December Term,  1925, of HERT- 
FORD. 

T h e  lands i n  controversy were or iginal ly conveyed t o  Joseph  Jordan ,  
J o h n  Jordan ,  Wi l l i am J o r d a n  a n d  M a r t h a  W. Jordan ,  who marr ied  
A. I. P a r k e r  pr ior  t o  1873. T h e  deeds m a d e  subsequent t o  1873 were 
made  to Joseph  Jordan ,  J o h n  Jordan ,  Wi l l i am J o r d a n  a n d  M a r t h a  W. 
Parker .  T h e  fami ly  lived together a s  one fami ly  a n d  operated a hotel 
a n d  carr ied on  cer tain f a r m i n g  operations un t i l  about  t h e  year  1884, 
when Joseph  J o r d a n  marr ied  a n d  moved away. Thereafter ,  s ix  part i -  
t ion  proceedings were brought  t o  part i t ion t h e  land  above referred to. 
These proceedings were brought  i n  t h e  name of Wi l l i am Jordan ,  A. I. 
P a r k e r  a n d  wife, M a r t h a  W. P a r k e r ,  v. J. J. Jordan .  J o h n  Jordan ,  
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the other tenant in  common, died without issue and his share descended 
to his brothers and sister. Orders of sale were duly made by the clerk, 
directing a sale of all the land embraced in the six spc:cial proceedings 
and a division of the proceeds among the parties entitled thereto accord- 
ing to law. W. P. Shaw was appointed cornmissioner of the court to 
make the sale. The commissioner advertised the land and set the sale 
on 4 August, 1884. On that day the pa'rties entered info a written con- 
tract as follows, to wit: "In the matter of the sale of real estate ad- 
vertised to be sold this day by W. P. Shaw, commissioner, the parties 
agree as follows: 

"A. I. Parker, Mrs. Martha W. Parker and Wi1lis.m Jordan shall 
become the purchasers of the following lots, being the whole property 
advertised by the said Shaw: 

"The Old Town Farm, the Winton Ferry, jail lots in Winton, court- 
house lots, Northcott lot, hotel square, stable lots, Riddick land and 
wharf property in Winton, at  the aggregate sum of $18,000, as the 
value of the whole; and in order to determine the value of the separate 
parcels above mentioned, upon the basis of $18,000 for the whole, the 
appraisers shall be selected-one by J. J. Jordan, one by the parties 
hereto, and the third by the two appraisers selected as aforesaid. The 
property shall be reported by the said Shaw to the court as sold to the 
above-named parties at  the sum of $18,000 at the sums named by the 
said appraisers for the respective parcels and shall by consent be con- 
firmed by the court and the parties respectively bind themselves, each 
to the other in the sum of one thousand dollars, thal they will keep 
and perform the agreement fully and faithfully. 

"It is further agreed, that all the stock, farming utensils and crops at  
the Old Town and the growing crops on any of said land plantation, 
except one mule called 'Bet,' is to become the property of the said 
A. I. Parker, Martha W. Parker, and William Jorden, and the said 
mule Bet shall become the property of the said J. J. Jordan. Neither 
party to be charged anything for said property. 

"It is further understood and agreed that the rights of the respective 
parties hereto in the fund arising from said sale shall be in no way 
affected by this agreement, but each shall have the right to contest 
before the courts, as to his interest in the fund, arising from the sale 
of said land or any part thereof, as if this agreement had not been 
made and signed. 

"The purchasers are to pay six per cent interest upon their said pur- 
chase and are to pay over to J. J. Jordan the share to which he may 
be found entitled by 1 January, 1885. A. I. Parker, (Seal), Martha 
W. Parker, (Seal), William Jordan, (Seal), John Jordan, (Seal), 
J. J. Jordan, (Seal). 4 August, 1884. Witness: W. D. Pruden." 
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"On 20 October, 1884, the commissioner, W. P. Shaw, reported the 
sale to the court, stating in substance that on the day of the sale the 
parties had entered into a private agreement wherein it was stipulated 
that A. I. Parker, Martha W. Parker and William Jordan should be- 
come the purchasers of the property for $18,000.00, and that 'the prop- 
erty described in the complaints sold for the sum of $18,000.00 in the 
way in which the sale is heretofore explained.' 

"J. J. Jordan died in 1890, leaving him surviving a widow, Mary 
Jordan, and Et ta  Jordan and Bettie Picot, his only children and heirs 
at law. Et ta  Jordan, daughter of J. J. Jordan, afterwards married 
Bernard Crocker, and is plaintiff in this action. John E. Vann and 
P. B. Picot were appointed administrators of J. J. Jordan. 

"Nothing further was done in the matter until April, 1891, when 
Vann and Picot, administrators of J. J. Jordan, made a motion in the 
cause in each of the special proceedings, praying for a guardian ad 
litem for Et ta  Jordan and Bettie Picot, minor children of J. J. Jordan,. 
deceased, and further requesting a confirmation of the sale of the prop- 
erty by W. P. Shaw, commissioner, in accordance with his report of 
20 October, 1884. On 13 Xovember, 1891, the clerk of the Superior 
Court confirmed the sale in each of said special proceedings and di- 
rected in each decree of confirmation that the commiss'ioner "proceed to 
collect so much of said purchase money as is due to the administrators 
of said J. J. Jordan, and upon payment thereof to make title to the 
purchasers." 

At this stage of the proceedings, all parties were brought in and there 
were various contentions and controversies involving the partnership 
business of Jordan & Parker, which are not pertinent to the decision 
of this case. Finally, at the Spring Term, 1893, of the Superior Court 
of Hertford County, the following judgment was entered : 

"Wm. Jordan, A. I. Parker and wife, Martha W., Parker, v. J. J. 
Jordan and wife, Mary E .  Jordan, Bettie Picot, Et ta  Jordan and G. 
H, Mitchell, her guardian ad Zitem and John E. Vann as surviving 
administrator of J. J. Jordan. 

"It appearing to the satisfaction of the court that cases on the civil 
issue docket of this Court for the Spring Term, 1893, numbered 11, 
29, 30, 31, 32, 33 and 34, have been compromised and settled upon terms 
that Wm. Jordan and A. I. Parker and wife, Martha W. Parker, pay 
all the costs in all of said actions to be taxed by the clerk, including 
allowance to L. L. Smith as referee and W. P. Shaw as commissioner 
for selling the property mentioned in the six last named cases, and pay 
to John E. Vann as surviving administrator of J. J. Jordan (P .  B. 
Picot having died since this action was commenced), in full settlement 
of all matters litigated and set out either in the complaints or answers 
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filed in such actions, and said compromise and settlement appearing to 
be fair and just settlement of the matters embraced therein, it is now 
by consent of all parties, ordered and adjudged that the aforesaid seven 
cases be and they are hereby consolidated. 

"It is further considered and adjudged that John 13. Vann as sur- 
viving administrator of J. J. Jordan, deceased, recover of the said Wm. 
Jordan and A. I. Parker the sum of $4,500.00, and the costs in the 
aforesaid seven cases to be taxed by the clerk, including allowances in 
No. 11, to L. D. Smith, as referee, of $50.00, and allowance to W. P. 
Shaw, as commissioner, in  the other six cases as is provided by The 
Code. 

"It is further considered that said recovery is in  full settlement and 
satisfaction of all matters involved in the seven cases before mentioned, 
and on payment of the said sum of $4,500.00 and interest from 17 April, 
1893, till paid and the costs of said actions as herein di.-ected, all of the 
assets of the late firm of Jordan & Parker are to vest in and be the 
property of said Wm. Jordan and A. I. Parker, but nothing herein 
shall regulate in any way or affect the rights of said Win. Jordan, A. I. 
Parker and Martha W. Parker as among themselves. R. B. Peebles, 
Atty. for John E. Vann, as sum. admr. of J. J. Jordan and other de- 
fendants. B. B. ' ~ i n b o r n e ,  Atty. for plaintiffs. W. D. Pruden, Atty. 
for plaintiffs. (Signed) John Gray Bynum, Judge Prssiding." 

Martha W. Parker died in 1914, intestate, and witholt issue, and the 
plaintiff is one of her nieces. Her husband, A. I. Parker, died in 
January, 1920, leaving a last will and testament, naming John E. Vann 
as his executor and authorizing him to make sale, either publicly or 
privately, of all his real estate not specifically devised. None of the 
property involved in this action was specifically devised under said will 
except Dickinson's Square, which was devised to the defendants, John 
R. Jordan and W. Mills Jordan. The defendants, John R.  Jordan and 
W. Mills Jordan are the sons of William Jordan, who died intestate 
in 1913. 

The cause came on for trial, and the judge directed the jury to answer 
the issues in  favor of defendants. From judgment thereon, plaintiffs 
appealed. 

At the close of all the evidence, the plaintiffs stated and admitted in 
open court that the plaintiff, Et ta  Jordan Crocker, claimed no interest 
in said lands as an heir at  law of her father, Joseph J. Jordan, and was 
claiming only as an heir of Martha W. Parker. 

Bridger & EZy and Travis & Travis for plaintiff. 
Winston & Matthews, Stanley Winborne and W.  B. Boone for de- 

f endants. 
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BROGDEN, J. The plaintiff claims a one-twelfth undivided interest 
in the land involved in this controversy as heir at  law of her aunt, 
Martha W. Parker. The defendants claim the land under the will of 
A. I. Parker, the husband of Martha W. Parker. The first question, 
therefore, to be determined is whether or not Martha W. Parker, upon 
her death in 1914, owned an interest in said land. I f  she did, the 
plaintiff is entitled to recover. I f  she did not, the plaintiff has no in- 
terest in the land and the judgment of the court was correct. 

The record discloses that the land in controversy, except the Old Town 
farm, was originally conveyed to Joseph Jordan, John Jordan, William 
Jordan and Martha Jordan, who afterwards married A. I. Parker. 
After the special proceedings for partition were instituted, the contract 
of 4 August, 1884, was duly entered into by the parties. On that date 
Nartha W. Parker owned a one-fourth undivided interest in all the 
land except the Old Town farm. There was a dispute as to whether or 
not the deed for this property constituted an estate by entirety in A. I. 
Parker and Martha W. Parker. 

The contract of 4 August provided that the property should be sold 
for $18,000.00. Therefore, each tenant in common, nothing else ap- 
pearing, would be entitled to $4,500.00 of the purchase money. I n  
the report of sale by the commissioner on 20 October, 1884, i t  was 
recited that the parties had entered into a private agreement wherein 
"they stipulated that A. I. Parker, Martha W. Parker and William 
Jordan should become the purchasers" of the land for the sum of $18,- 
000.00; and further recited, "the purchasers are part of parties plaintiff 
and have not paid the purchase price of said property. They are to 
pay six per cent interest on the purchase price from 4 August, 1884, and 
to pay J. J. Jordan the amount that maq be due him by 1 January, 
1885, as will appear by reference to the agreement between the parties." 

I n  the judgment at the Spring Term, 1893, all the cases were con- 
solidated and it was adjudged that "John E. Vann, as surviving ad- 
ministrator of J. J. Jordan, deceased, recover of the said William Jor- 
dan and A. I. Parker the sum of $4,500.00, the costs in the aforesaid 
seven cases to be taxed by the clerk. . . . I t  is further considered that 
said recovery is in full settlement and satisfaction of all matters in- 
volved in the seven cases aforementioned, and on payment of said sum 
of $4,500.00 and interest from 17 April, 1893, until paid, and costs of 
said actions as herein directed, all the assets of the late firm of Jordan 
Bs Parker are to vest in and become the property of said William Jordan 
and A. I. Parker, but nothing herein shall regulate, or in any way, 
affect the rights of said William Jordan, A. I. Parker and Martha W. 
Parker as among themselves. 
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The defendants contend that under this judgment the title to the 
entire property mas to be vested in Williarn Jordan and A. I. Parker, 
and that, as Martha W. Parker was a party to this proceeding, her 
interest in the land as tenant in common, was divested. I t  must be 
observed that no deed has ever been made for this land, and that the 
purchase money of $18,000.00 has never bflen paid. The only portion 
of the purchase money that has been paid was the $4,500.00 paid to 
Vann as administrator of J. J. Jordan. 

Section 1904 of The Code of 1883, which was in force at the time of 
the agreement of 4 August, 1884, provides as follows: "Whenever it 
appears by satisfactory proof that an actual partition cf the lands can- 
not be made without injury to some or all of the parties interested, the 
court shall order a sale of the property described in the petition, or 
any part thereof, on such terms as to size of lots, placae or manner of 
sale, time of credit and security for payment of purchase money, as 
may be most advantageous to the parties concerned, and, on the coming 
in of the report of sale and confirmation thereof, and payment of the 
purchase money, the title shall be made to the purchaser or purchasers 
at  such time and by such person as the court may direct, and in all 
cases where the persons in  possession have been made parties to the 
proceeding, the Court may grant an order for possession." 

Section 1921 of The Code of 1883 provides as follows : '(Upon con- 
firmation of the report, the Court shall secure to each tenant in com- 
mon his ratable share in severalty of the proceeds of sale; and the deed 
of the officer or person appointed to sell, when such deed is directed 
to be made, shall convey to the purchaser such title a i d  estate in  the 
property as the tenants in common had." 

These sections are brought forward in C. S., 3241. Therefore, in  
order to divest the title of a tenant in common, confirmation and pay- 
ment of purchase money was necessary. Taylor v. Carrow, 156 N.  C., 6. 

I n  Taylor v. Carrow, 156 N.  C., 6, it is held: "On the other hand, 
even when there has been a decree of confirmation, title will not be 
executed until the purchase money has been paid." Burgin v. Burgin, 
82 N.  C., 197; White, ex parte, 82 N.  C., 378. 

But it is contended by the defendants that when the sale was con- 
firmed by the judgment of the clerk on 13 November, 1891, that Wil- 
liam Jordan, A. I. Parker and Martha W. Parker btxame equitable 
owners and acquired an equity to demand a deed for thl. premises upon 
the payment of the purchase money. Upchurch v. Upchurch, 173 N .  C., 
91; Farmer v. Daniel, 82 N.  C., 152; Joyner v. Fzdtrell, 136 N.  C., 301. 
Thc refb;e, if a deed had been made to Villiam Jordan and A. I. Parker 
and Martha W. Parker, that A. I. Parker and Martha PJ. Parker, being 
husband and wife, would take an estate by entirety, and, hence, upon 
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the death of Martha W. Parker in 1914, the entire property would vest 
in her husband, A. I. Parker. Davis v. Bass, 188 N.  C., 200; Hampton 
v. Wheeler, 99 N.  C., 222. 

This contention, however, cannot be maintained for the reason that if 
the wife alone be entitled to a conveyance, and the conveyance is made 
to her and her husband jointly, the husband will not be entitled to 
retain the whole by survivorship. The principle is thus expressed in 
Sprinkle v. Spainhour, 149 N.  C., 223: "Hence, if the wife alone be 
entitled to a conveyance, and i t  is made to her and her husband jointly, 
the latter will not be allowed to retain the whole by survivorship. And 
it matters not if the conveyance is so made at  her request, because being 
a married woman she is presumed to have acted under the coercion of 
her husband. I t  is one of the essentials of the peculiar estate by en- 
tireties sometimes enjoyed by husband and wife, that the spouses be 
jointly entitled as well as jointly named in the deed." Hawington v. 
Bawls, 136 N.  C., 65; Carson v. Carson, 122 N.  C., 645; Garris v. 
Tripp, ante, 211. 

There is, in addition, another principle of law which prevents the 
divesting of the title of Martha W. Parker. The contract of the par- 
ties of 4 August, 1884, is a contract between husband and wife, and the 
title of the wife could not be transferred to the husband without ob- 
serving the formalities required by C. S., 2515. As the interest of 
Martha W. Parker in the land was a part of her separate estate, her 
title thereto could only be divested by contract executed in accordance 
with the statute. "In the absence of such a contract a trust would r e  
sult in the wife's favor, even if the deed operated to create the estate 
which it purports to convey." Spew v. Woodhouse, 162 N.  C., 66; 
Deese v. Deese, 176 N.  C., 527. 

The defendants take the further position that the contract of 1884 
and the compromise judgment of 1893 by Judge John Gray ~ ~ n d r n ,  
constitute color of title, and that they have been in possession of the 
property, collecting the rents and profits, since the death of Martha 
W. Parker in  1914. This suit was instituted 7 March, 1925, and hence 
the defendants claim that they have been in  possession of the land 
under colorable title for more than seven years. Color of title, Bays 
Hoke J., in Smith v .  Proctor, 139 N.  C., 314, "is a paper-writing 
(usually a deed) which professes and appears to pass the title but fails 
to do so." Tate v. Southard, 10 N.  C., 119; Burns v. Stewart, 162 
N.  C., 360; Seals v.  Seals, 165 N.  C., 409. 

We do not think that the contract of 1884, the confirmation of sale 
based thereon, and the compromise judgment of 1893 cpst i tute  color 
of title as against Martha W. Parker for the following reasons: 

(1) The contract of 1884 stipulated a fixed value of $18,000.00 for 
the whole property. I t  neither contemplated nor required the pay- 
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ment of this total sum, but only required the payment of that portion 
of the purchase price accruing to J. J. Jordan. I n  otker words, a fair 
interpretation of this agreement leads to the conclusion that the parties 
were simply contracting to purchase the interest of J. J .  Jordan in the 
property. 

( 2 )  The report of the sale by the commissioner recites that "the 
property described in the complaints sold for the sum of $18,000.00 in 
the way in which the sale is heretofore explained. Purchasers are part 
of the parties plaintiff and have not paid the purchase price of said 
property. They are to pay six per cent interest from 4 August, 1884, 
and to pay J. J. Jordan the amount that may be due h i =  by 1 January, 
1885." This report confirms the conclusion that the parties were pro- 
ceeding upon the theory that they were purchasing only the share of 
J. J. Jordan in  the property. 

( 3 )  The compromise judgment of Judge Bynunz me]-ely consolidated 
all the cases and compromised controversies existing between the par- 
ties with reference to the partnership assets, personal property and 
other matters set out in the record. This compromir;e judgment ad- 
judged "that John E. Vann, as surviving administrator of J. J. Jordan, 
deceased, recover of said William Jordan and A. I. Parker the sum of 
$4,500.00 and the costs in the aforesaid seven cases to be taxed by the 
clerk, . . . and on payment of said sum of $4,500.00 and interest 
from 17 April, 1893, until paid, and the costs of said stctions as herein 
directed, all the assets of the late firm of Jordan & Parker are to vest 
in and be the property of said William Jordan and A. I. Parker." 
Certainly, the separate real estate of Martha W. Parker, who was not 
a member of the partnership of Jordan & Parker, could not be trans- 
ferred in this manner as assets of the partnership. William Jordan 
and 8. I. Parker were to pay $4,500.00. This was the exact amount 
of the value of the interest of J.  J. Jordan in  the property, as de- 
termined by the parties, in the contract of 1884. Therefore, this judg- 
ment merely confirms the fact that when all the proceedings are con- 
sidered as a whole that the parties were merely purchasing the interest 
of J. J. Jordan, and in the compromise judgment this interest was to 
become the property of A. I. Parker and William Jordan. A. I. Par- 
ker and William Jordan, as the record discloses, paid Vann, adminis- 
trator of J. J. Jordan, the sum of $4,500.00. 

I t  is true, as contended by the defendants, that under certain con- 
ditions partition proceedings constitute color of title. I n  support of 
this contention the defendants cite McCulZoh v. Daziel, 102 N .  C., 
529; Canter v. Chilton, 175 N .  C., 406; Lumber Co. v. Cedar Works,  
165 N. C., 83. I n  the H c C d l o h  case the defendant claimed under a 
deed made in certain judicial proceedings to sell the land of testator 
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to make assets. I n  Canter v. Chilton, supra, there was a deed made by 
the commissioner under order of Court in  a proceeding for decreeing 
a sale for partition. 

I n  the case of Lumber Co. v. Cedar Works, supra, Justice Walker 
says: "It has been held that where less than the whole number of 
tenants join in  a proceeding to sell the common estate for partition, 
and the same is sold, a deed made under order of the court to the pur- 
chaser is color of title, and seven years' adverse possession thereafter 
by him under the deed will bar the cotenants who were not parties." 

There are other cases to the same effect. The theory upon which all 
these cases are based is that the proceedings to constitute color of title 
must actually undertake to pass title to the purchaser. 

For the reasons given we do not think this principle is applicable to 
the facts of this case. 

We conclude, therefore, upon the record that the interest of Martha 
W. Parker in said land was not vested in her husband, A. I. Parker, 
by said proceedings. 

There is a controversy as to whether the deed for the Old Town 
farm was made to A. I. Parker's wife or to A. I. Parker and wife. I f  
this deed was made to A. I. Parker and wife, the interest of Martha 
W. Parker in this property would vest in her husband by survivorship. 
This is a question of fact for a jury. 

I t  also appears from the record that in 1922 a suit was brought in 
which all the heirs at  law of the parties mere joined, to ascertain the 
rights of the parties in said lands. I n  that suit the jury found that 
the plaintiffs, Et ta  Jordan Crocker and Bernard Crocker, owned no 
interest in said land, and there mas judgment accordingly. But the 
record further shows that summons in that action was never served 
upon the plaintiff, Etta Jordan Crocker, or  her husband, and therefore 
said judgment was a nullity as to her. Condry v. Cheshire, 88 N. C., 
375; Card v. Finch, 142 N. C., 144; Clark v. Homes, 189 N .  C., 703. 

Reversed. 

J. F. BATTS ET UX. V. TOWN O F  CARY ET AL., A S D  TOWN O F  
CARY v. J. F. BATTS ET UX. 

(Filed 27 October, 1926.) 

Municipal Corporations-Cities and Towns - Condemnation - Issues- 
Damage-Bominal DamageeAppeal and Error--Correcting Verdict. 

Where the jury have answered a n  issue as to the mere act of trespass 
against a town for the taking of plaintiff's land for a public use, in a 
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substantial sum, and have also answered a different issue finding the 
damages for the permanent taking of his land, the latter issue will stand 
on appeal reducing the former issue to a nominal sum 

APPEAL by town of Cary from Barnhill,  J., at  March Term, 1926, of 
WAKE. 

Civil action to recover damages for wrongful trespass, and proceed- 
ing to condemn land for a public purpose, consolidated, by consent, and 
tried on the following issues: 

"1. Did the town of Cary enter upon the lands of Ji. F. Batts un- 
lawfully and cut a trench thereon as alleged? A. Yes. 

"2. I f  so, what damage, if any, is J. F. Batts entitled to recover 
therefor ? A. $750.00. 

"3. What damages, if any, is J. F. Batts entitled to recover as com- 
pensation for the condemnation and location of a sewer disposal plant 
and pipes upon his land? A. $3,250.00." 

From a judgment on the verdict awarding J. F. Batts the sum of 
$4,000.00, and adjudging that upon the payment of s'aid sum the town 
of Cary shall be entitled to a perpetual easement for a sewer line and 
disposal plant on the lands of Batts and wife, as descrit~ed therein, the 
town of Cary appeals, assigning errors. 

J .  TV. Bailey and Rrantley Wornble for plaintiffs, Bal t s  and wife. 
Temple ton  c6 Templeton for defendants, town of Ca.;-y. 

STACY, C. J. I n  the Spring of 1925, the town of Cary undertook 
to install a system of municipal waterworks, including a sewage dis- 
posal plant, and, in doing so, entered upon the lands of J. F. Batts and 
wife and began the cutting of a trench preparatory to laying pipe, etc. 
On 6 May suit was started by Batts and wife to enjoin the tofvn from 
proceeding further and for damages. I t  was alleged and denied that 
Batts and wife had consented for the agents of the town to enter upon 
their lands. On 28 May, the town of Cary instituted a condemnation 
proceeding in the Superior Court of Wakt> County in order that it 
might, by law, acquire the right to procetld with the work already 
started on the lands of Batts and wife. 

By consent, the two actions were tried tog~ther,  J. F. Batts and wife 
being treated as plaintiffs in the consolidated action, and the town of 
Cary as defendant. 

We find no error in the trial of the cause, except it appears, from 
the evidence and the charge, that the amount awarded for wrongful 
trespass, as represented by the answer to the second issue, was du- 
plicated by the jury in fixing the compensation, under the third issue, 
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t o  be  pa id  f o r  t h e  r igh ts  condemned. I n g r a m  v. Hickory, 1 9 1  N. C., 
48;  Remington.  v. Kirby, 120  K. C., 320. 

W i t h  t h e  el iminat ion of al l  over a nominal  amount  t h a t  was as- 
sessed under  t h e  second issue, t h e  verdict and  judgment  will  be upheld. 

Modified a n d  affirmed. 

E. D. TYLER A K D  ED SMITH v. MARY HOWELL, M. F. TABORN A W  

W. L. BARKER. 

(Filed 27 October, 1026.) 

1. Fraternal Orders-Supreme Lodge-Constitution and By-Laws-Evi- 
dence-In junction. 

Where a local or benevolent fraternal order exists under a charter 
granted by the supreme council, and for years the local order has be- 
come inactive on account of failing interest and membership, with its 
meetings discontinued, and the question of an injunction against the 
sale of its property by a few of i ts  members claiming to be in financial 
standing is resisted by the plaintiffs, also claiming to be in good financial 
standing, the sole question being as  to whether a written notice was 
required under the constitution and by-laws of the supreme lodge: Held, 
an authenticated copy of the constitution and by-laws of the supreme 
lodge, under the existing circumstances may be introduced in evidence, 
showing that a previous written notice was required, and make a prima 
facie case thereof. 

Where a local fraternal and benevolent lodge has existed under the 
constitution and by-laws of the supreme lodge requiring written notice 
to be give11 to its members before suspension as  a financial member, etc., 
for nonpayment of dues, etc., and such notice has not been given accord- 
ingly: Held, a resolution passed a t  a meeting of the local lodge author- 
izing a sale and conveyance of its property by trustees, C. s., 6536, with- 
out complying with this requirement, is invalid, and a t  the suit of such 
wrongfully suspended members, an injunction will lie. 

APPEAL by defendants f r o m  D e v i n ,  J., and  a jury, a t  F e b r u a r y  Term, 
1926, of GRASVILLE. NO error .  

Necessary facts  s ta ted i n  t h e  opinion. 

T .  Lanier  and H i c k s  $ Stem for plaintif fs.  
A. W .  Graham & Son, for defendants. 

CLARKSON, J. T h i s  action was  brought b y  plaintiffs against defend- 
an t s  to  restrain and  enjoin t h e  defendants f r o m  selling certain real  
estate on  P e n n  Avenue, i n  t h e  town of Oxford, i\T. C., belonging t o  
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Queen Isabella Lodge, No. 54, of the Independent Order of Good 
Samaritans and Daughters of Samaria. The  lodge mas organized on 
27 September, 1879, under a charter of the Right W x s h i p f u l  Grand 
Lodge, No. 10, of North Carolina. 

As indicated by the name, the lodge was named after the patroness 
of Columbus and the Samaritan who was a neighbor unto h im who fell 
among thieves on the way from Jerusalem to Jerico. 

T h e  members of the lodge were of the colored race, and the  purposes 
mere to take care of the sick and provide for the buricl of their mem- 
bers and for other worthy and charitable acts. I n  thl: beginning, the 
organization functioned and had a large membership rind fulfilled the 
ideals of those after whom the lodge was named. 

There was a n  insurance provision connected with the lodge, but this 
provision in the charter of the Right Worshipful Grand Lodge, KO. 10, 
was revoked by the Insurance Commissioner of North Carolina about 
1909. The local lodge then began to decline and cease to function as 
theretofore. A few of the members had the building rented out, kept 
i n  force the insurance on the  building, paid the street assessments for 
paving, electric light bills, bills for repairs and paid the death benefits 
of certain members who i t  is contended were in good standing when 
they died. Practically all of this money came from t i e  rental of the 
building. There is a surplus now on hand of about $138.00. There 
are no records of collection of dues from 1914 to 19:!5, according to 
the secretary, Ju l ia  D. Willis. 

I t  is contended by defendants that  i n  the year 1925, cefendants N a r y  
Howell and W. L. Barker (defendant &I. F. Taborn refusing to join 
with them after suit was brought unless the whole lodge came in, accord- 
ing to her testimony) were members in  good standing The  member- 
ship had dwindled to s i s ;  that  the thrce defendants having been ap- 
pointed trustees, a resolution of the members in good standing was 
passed to the effect that  the property be sold and the lodge disband. 
That  the proceeds of the sale be distributed to such parties as may be 
entitled, according to their respective rights. Upon the alleged trustees 
ad~er t i s ing  this property for sale, plaintiffs brought this action to 
restrain and enjoin the defendants from selling the property. 

7'he contwt and tr ial  i n  the court below was as to the standing of the 
respective parties in the lodge. The  charter granted the lodge a t  
Osford by the Grand Lodge, on 27 September, 1579, divided the mem- 
bers into two classes--"financialv and "unfiiiancial." That  certain 
monthly dues had to be paid by the members, and in tlie event of a 
member being suspended for nor ipa~ment  of monthly dues, the time 
al lo~red was t h r ~ e  months to pay u p  or the membership would be for- 
feited and the name taken off the roll of tlie lodge; that  the plaintiffs 



N. C.] FALL TERM, 1926. 435 

vere "unfinancial" and had forfeited their membership; that plaintiff 
Ed Smith had paid no dues since 1909, and E d  D. Tyler had paid 
nothing since 1913. 

The plaintiffs, on the other hand, contend that they are "financial," 
and still members of the lodge; that the provisions in the 1879 charter 
were changed by constitution and by-laws of 1386, and a member of the 
lodge could not be suspended, expelled or dropped for the nonpayment 
of dues without written notice; that this superseded the constitution 
and by-laws of 1879; that the material provisions of the 1886 constitu- 
tion and by-laws germane here are as follows: (1st) When the lodge 
suspends or expels a member, they shall send a written notice to the 
member informing him or her of the same. (2d) When a member is 
"unfinancial" the lodge shall notify him of the same and said member 
shall have one month to pay up square on the books, and if they fail to 
comply yithin that time the lodge shall have the right to suspend until 
their arrearages are paid in full. (3rd) No member shall be suspended 
from the order for nonpayment  of dues without  first being notified in 
t ~ ~ i t i n g  of the indebtedness to the lodge and a majority of the members 
present voting for the same. The secretary shall send them written 
notice informing them of their suspension. 

I t  is further contended by $aintiffs that they had no notice or writ- 
ten notice and that they were still ('financial" members of the lodge; 
that the property was rented out and the lodge went down for lack of 
members and ceased to function temporarily. S o  meetings were legally 
held and no one authorized to whom dues could be paid if they were 
due, and that they were able, ready and milling to perform their duties 
as members. 

This is the substance of the material contentions as we gather them 
from the record. 

The issues submitted to the jury by the court below, and their an- 
swers thereto, were as follows : 

"1. Were the plaintiffs, E d  D. Tyler and Ed Smith, or either of them, 
at the time of the institution of this action, members of Queen Isabella 
Lodge, KO. 54, of the Independent Order of Good Samaritans and 
Daughters of Samaria? Answer : Yes. 

2. Are the defendants without authority to sell the property described 
in the complaint ? ~~~~~~er : Yes." 

The defendants earnestly contended that the court below erred in 
allowing plaintiffs to offer in evidence the booklet of 1886. I f  it is 
error, was it harmful, prejudicial or reversible? 

I t  will be noticed that the main controrersy was that under the 
charter of 137'9 a member could become "unfinancial" without notice. 
Under the 1886 prorision, written notice must be given. Around this 



43 6 I N  T H E  SUPREME COURT. [I92 

the contest was waged. Defendants say in their brief: "l'laintiffs' whole 
case depended upon the provision in the booklet produced by them to 
the effect that a written notice had to be sent to a member before he was 
dropped." 

E d  D. Tyler, plaintiff: "Witness was handed a book and asked what 
book it was. H e  stated it was the constitution and by-1z.m of the Good 
Samaritans dated 1886. The plaintiff, after the same was identified, 
introduced in evidence the constitution and by-laws of The Right Wor- 
shipful Sovereign Grand Lodge, No. 10, and the Government of the 
Subordinate Lodges, Illdependent Order of Good Samaritans and 
Daughters of Samaria adopted at  the fourth session of the State Grand 
Lodge, No. 10, at  Charlotte, N. C., in the year 1886, and read there- 
from and cited," among others, sections numbered for convenience 1, 
2 and 3 before mentioned. This testimony was objectwl to and error 
assigned. We think it was competent. 

The plaintiff Tyler, on direct examination, testified: "That he could 
not tell the date when the last regular meeting of the lodge was held, 
but i t  was eight or nine years ago, and thaf he was present at the last 
meeting and was then i n  good sfanding, and has nevw received any 
notice of a meeting since." . . . "He was 'financial,' and never re- 
ceived notice of suspension or espulsion." On redirect esamination he 
testified: "That he had received no notice that the lodge had been re- 
vived-did not know it had been revived; Barker had always said he 
could not get enough members to hold a meeting." 

E d  Smith, plaintiff, testified in part:  "Was a member of Queen Isa- 
bella Lodge, KO. 54. Don't know when last meeting 0:' the lodge was 
held; think I attended the last meeting in  the lodge room. I was then 
'financial' with the lodge. H a r e  received no notice that I mas (unfinan- 
cial' with the lodge, nor any written notice that I had been suspended 
or expelled for nonpayment of dues." On cross-examination by defend- 
ants, Smith testified, without objection: " Witness stated that there was 
a time limit i n  which a member must pay his dues, and it might have 
been thivty or sixt!y days, and then they were suspended, but .were not 
suspended or expelled or dropped until they got a turitlen notice; that 
mas the rule of the lodge." 

Bacon, Benefit Societies and Life Iilsurance ( 3  ed.), latter part 
section 79, says: "It has been said that the constitutim and by-lams 
purporting to be published by the Supreme Council of the order and 
furnished the local lodge a i d  used by it are admissible in evidence 
without further proof of their adoption." Home Circle Society v. 
Shelfon, 81 S. W., p. 81 (Texas). 

We think the evidence made a prima facie case that the constitution 
and by-lams had been adopted. They mere printed, purported to be 
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used and were used by the lodge. But, even if admitted erroneously, 
such error was harmless. The defendants, without objection and by 
their own cross-examination, brought out the fact that written notice 
was required to a member before they were suspended, expelled or 
dropped. 

I n  Cook v. Mebane, 191 N.  C., p. 7, i t  was held: "If i t  was error to 
exclude the specific questions asked, as contended by defendant, i t  can't 
complain. A general question was asked by defendant embodying sub- 
stantially the specific questions and answered without objection." "The 
erroneous admission of evidence on direct examination is held not to be 
prejudicial when it appears that, on cross-examination, the witness was 
asked substantially the same question and gave substantially the same 
answer." Hamilton v. Lumber Co., 160 N .  C., 48; Ledford v. Lumber 
Co., 183 N .  C., 616; Gentry v. litilifies Co., 185 N. C., 287; Cook v. 
Hebane, 191 N.  C., 1 ;  Hanes v. Utilities Co., ibid., 13;  Willis  v. New 
Bern, ibid., 514. 

I n  Carden v. Sons and Daughters of Liberty, 179 N.  C., at  p. 401, it 
is said : "The by-laws required the notice of assessments to be sent mem- 
bers by the lodge officers. I t  must be shown that this requirement was 
complied with and the member did not lose her good standing unless 
this was done. I f  the failure to send such notice was the negligence of 
the local agent or financial secretary, such default did not fall upon the 
member, and while the amount which the jury found to be thus due 
($2.50) still remained a debt to be discharged by the member, which 
the jury has allowed as a credit on the $300, i t  did not place her out of 
the position of being in good standing. Doggett v. Golden Cross, 126 
K. C., 486; Dufy v. Ins. Co., 142 N .  C., 106; Lyons v. Grand Lodge, 
1'72 N. C., 410." 

C. S., 6536 is as follows: ('Appointment of trustees to hold property. 
The lodges of Nasons, Odd Fellows, Knights of Pythias, camps of 
Woodmen of'the World, councils of the Junior Order of United Ameri- 
can Mechanics, orders of the Elks, Young Men's Christian Associations, 
Young Vomen's Christian Associations, societies for the care of 
orphans and indigent children, societies for the rescue of fallen women, 
and any other benevolent or fraternal orders and societies, may appoint 
from time to time suitable persons trustees of their bodies and societies, 
in such manner as they deem proper, which trustees, and their succes- 
sors, shall have power to receive, purchase, take, and hold property, real 
and personal, in trust for such society or body. The trustees shall have 
power, when instructed so to do by resolution adopted by the society or 
body which they represent, to mortgage or sell and convey in fee simple 
any real or personal property owned by the society or body; and the 
conveyances so made by the trustees shall be effective to pass the prop- 
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erty in fee simple to the purchaser or to the mortgagee or trustee for 
the purposes in such conveyance or mortgage expressed. I f  there shall 
be no trustee, then any real or personal property which could be held 
by such trustees shall vest in and be held by such charitable, benevolent, 
religious, or fraternal orders and societies, respectively, according to 
such intent. This shall not affect vested rights nor apply to suits pend- 
ing on the ninth day of March, one thousand nine hundred and fifteen." 

Under the above law i t  is provided how benevolent or fraternal orders 
and societies can acquire and dispose of property. 

We think the issues are proper ones from the pleading and evidence. 
Although the record is voluminous and there are numerous assignments 
of error, we think, on the whole record, there is no PI-ejudicial or re- 
versible error. I t  was mainly a question of fact to be determined by 
the jury. 

On the verdict the court rendered the following judgment: "It is 
therefore ordered, adjudged and decreed by the court, that the plaintiffs, 
Ed D. Tyler and E d  Smith, at  the time of the institution of this action 
were members of Queen Isabella Lodge, No. 54, of the Independent 
Order of Good Samaritans and the Daughters of Samsria. I t  is fur- 
ther adjudged by the court that the defendants are without authority to 
sell the property described in  the complaint. I t  is further ordered, 
adjudged and decreed by the court that the defendants ' ~ e ,  and they are 
hereby restrained and enjoined from selling the property mentioned and 
described in the complaint in this action, under the authority alleged 
in ansm7er; and they are further restrained and enjoined from in any 
may interfering with the said E d  D. Tyler and E d  Smith in the exer- 
cise of their full rights, as members of said lodge. I t  is further ordered 
that the defendants pay the cost of this action." 

A " 

I t  was stated on the argument that this action had revived interest 
in the lodge. The hope-Phoenix like-mill rise in youthful freshness 
from its own ashes and bring to life again this lodge-once so useful to 
the human among the colored race, &nd emulate-the goodness of its 
namesake-a queen who made possible the discovery of this fair land- 
and also continue the ideals of the other namesake-the Samaritan- 
that our neighbor is the one who is down and needing help along life's 
broad highway. The jury's rerdict and the judgment of the court 
below hare saved this humble lodge from sale and division of the pro- 
ceeds, perhaps nwer  intended by the original Christitn promoters of 
the colored race. 

From a careful inspection of the record, briefs of counsel, and judge's 
charge, we can find 

No error. 
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J. R. SKEEDES ET AL. v. NURKBERGER'S IIIARICET 

(Filed 3 Kovember, 1926.) 

1. Chattel Mortgages-Definition-Choses in Action. 
-4 chattel mortgage is a conditional transfer of the property pledged, 

vesting the title in the mortgagee absolutely in law upon condition 
broken, and a s  against purchasers and creditors must be registered. C. S., 
3311. 

2. Debtor and C r e d i t o ~ P l e d g e s  of Personal Property-Possession. 
A mere pledge of personalty for the payment of a debt, as  distinguished 

from a chattel mortgage, passes the actual or constructive possession in 
the pledgee, or a t  most, a special property in the pledge with a right of 
retainer by the pledgee until the debt is paid. 

3. Same--Principal and  Agent. 
Where the pledgee of personal property delivers the possession to the 

pledgor for the purpose of selling it  and applying the proceeds to the 
payment of the debt, the pledgee is in constructive possession of the 
thing pledged under the principal of agency. 

4. Same. 
Where the pledgee has assigned to him certain book accounts and 

other choses in action to be collected by the pledgor and paid to him in 
the event of the latter's failure to pay for supplies weekly furnished by 
the former in certain amounts a s  to ralue, and permits the pledgor to 
mingle the moneys thus collected with his general funds until condition 
broken, whether the written instrument containing this contract of sale 
be recorded as  a n  unregistered chattel mortgage or mere pledge: Held, 
it  is invalid a s  a preference against the general creditors of the pledgee. 

APPEAL by Swif t  & Company, intervening petitioner, f r o m  M i d -  
yette, J., a t  A p r i l  Term,  1926, of NEW HANOVER. 

T h e  plaintiffs brought sui t  on behalf of themselves and  a l l  other  
creditors of the  defendant f o r  the collection of $253.34, a n d  the  appoint- 
ment  of a receiver of t h e  defendant's business. T r i a l  by  j u r y  was waived 
a n d  t h e  t r i a l  judge found  the  facts. 

O n  7 October, 1924, t h e  defendant  i n  wr i t ing  assigned t o  Swif t  & 
Company al l  i t s  book debts, accounts, and  choses i n  action then due o r  
to  become due  f r o m  designated customers of t h e  defendant, together 
wi th  a t rust  receipt, a n d  received f r o m  Swif t  8: Company a letter inter- 
pret ing t h e  receipt. T h e  defendant's total  indebtedness is  approxi- 
mately $10,000; the  amount  d u e  S w i f t  & Company is  $2,594.85; a n d  
the  total  amount  f o r  dis t r ibut ion i s  about  $1,300. 

T h e  receiver contended on the  hear ing  t h a t  t h e  assignment to  Swif t  
& Company constituted a preference under  C. S., 1611, o r  if not, then 
a mortgage, a n d  was inval id because not  registered a s  required by  
section 3311. 
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I t  was adjudged that  the intervening petitioner, SwiEt & Company, 
had a valid unsecured claim against the defendant for $2,594.85, but no 
lien or preference upon the assigned accounts, and the t  the proceeds 
from the collection of the accounts are general assets i n  the hands of 
the receiver. 

Swift & Conlpany excepted and appealed. 

Rountree CE Carr for appellant. 
Bellamy & Bellamy for receiver. 

BDA~IS, J. On  7 October, 1924, the defendant executed a written in- 
strument by which i t  assigned and trai1sferrc.d to Swift & Company all 
the accounts and choses in action then due i t  by its customers or a t  any 
time thereafter to become due, and authorizetl the assignce to collect the 
respective sums as they matured, the assignment being "continuing 
security" for the defendant's present and prospective indebtedness to 
the assignee. The  defendant then executed a "trust receipt" acknowl- 
edging possession of the assigned papers for the purpose of collection 
and remittance to Swift S: Company, who a t  the same time wrote and 
de l i~e red  to the defendant a letter purporting to interpret the receipt 
just given. These three papers bear the same date and constitute one 
transaction. Neither of them was registered; and i t  was held by the 
trial court that  the unregistered asqignment was not enforceable against 
the defendant's general creditors. C. S., 3311. 

This  conclusion was no doubt based on the theory thai the papers in 
question constitute a chattel mortgage of choses in action, as contended 
by the creditors; but the appellant argues that the papcrs constitute a 
pledge to secure a preexisting debt. 

In construing particular statutes, some of the courts have held that  a 
chose in action is not the subject of a chattel mortgaye, but in the 
absence of statutory restrictions, the grncrnl rule seems to be otherwise. 
11 C. J., 433, see. 43. While it is not neccss:rry now to decide the ques- 
tion, we refer to Tl 'a l l s fo?~ v .  Braswell, 54 N. C., 137, in which i t  was 
observed that  no provision had been made in reference to the counties i n  
which a deed of trust on clloses in action should be registered, and to the 
c l n u ~ e  rclating to the subject in the amended statute. C. S., 3311. 

While a debt may be securrd by a mortgage or by a pledge of per- 
sonal property, be tmen a mortgage and a pledge there s a recognized 
and approrcd distinction. The  fornwr is a conditional transfer or con- 
veyance of the p rywr ty  itself; and if thc condition is 1ot performed, 
the title ~ e q t r  ahsolutrly uf l a w  in the mortgagee; the latter passes the 
possession of the proprrty, or at niost a special property in  the pledge, 
with a right of retainer until the drbt is paid. Doak v. L!ank, 28 N .  C., 
309; Ball-Thmsh a .  ~llcCorrnicli, 162 S. C., 471. 
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T o  make a valid pledge, the pledgee's actual or constructive posses- 
sion of the article is essential and as a rule restoration of possession to 
the pledgor is inconsistent with the pledge. The  principle is treated in  
Barrett v. Cole, 49 N. C., 40. There one Due, being indebted to the 
plaintiff, delivered to h im a horse as security for a debt and immedi- 
ately the possession was restored to Due. The  horse was sold by an  
officer under process against Due a t  the instance of the defendant Tyson, 
who was the plaintiff in the execution. The  Court said:  "The contract 
between Due and the plaintiff, by which the horse in question mas de- 
livered to the latter, for the purpose of securing a debt which Due owed 
him, mas undoubtedly intended by the parties as a security for money, 
and must have been either a mortgage or a pledge. I f  i t  were a mort- 
gage, i t  mas clearly void as  against creditors, because not in writing, 
and proved and registered within six months as required by law. Rev. 
Stat., ch. 37, sec. 23;  (Rer.  Code, ch. 37, see. 22) .  I f  it  were a pawn or 
pledge, we think that  it was equally void as against the creditors, be- 
cause the possession, instead of being retained by the pawnee, mas im- 
mediately restored to the pawnor." 

T o  the same effect are Smith v. Sasser, 49 3. C., 43, and Owens v. 
Kinsey, 52 R. C., 245. I n  Bodenhammer v. Newsom, 50 N .  C., 107, i t  
is  said:  "The only difference between the facts of that  case (Smith v. 
Sasser) and the present is the length of time during which the pawnor 
had the article in possession, after a redelirery by the pawnee, before 
he sold it. Bu t  that  cannot make any difference in  the rule of law ap- 
plicable to the transaction. By giving up the possession of the article 
pawned, the pawnee lost his lien, and i t  would be a fraud upon an  inno- 
cent purchaser from the pawnor if the pawnee were permitted to recover 
the pawn from him." 

But  to this general rule there are exceptions; one is, that  the pledgee 
may redeliver the property to the pledgor for the purpose of having i t  
sold for the benefit of the pledgee. So it was held in Rose v. Coble, 61 
N .  C., 517: "It  is  t rue that  to the  validity of a pledge it is necessary that  
there should be a delirery to the pledgee, and that  his possession should 
continue, and that  the pledge is  lost by giving the pledgor the control of 
it. Bu t  the fact that  the pledgee authorized the pledgor, as his agent, 
to take the mare to Greensboro to t r y  to sell her to raise money to pay 
the debt for  which she was pledged, does not contravene that  rule, 
because the possession of the agent mas the possession of the principal." 

I f  it  be conceded for the purpose of argument that  the three papers 
taken together make a pledge, does it appear therein that  the appellant 
appointed the defendant its agent within the scope of the principle just 
stated? 

I n  the appellant's letter purporting to interpret the ('trust receipt" 
was an  instruction that the defendant need not keep the trust funds 
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arising from collections on the assigned accounts separatrx from its own 
funds so long as the defendant paid Swift R: Company $150 each week. 
Conditioned upon making this payment, the defendant v7as to  have 
credit ~ i t h  the company in  the sum of $250 a week, and Tias to keep the 
"trust fund" separate from i t s  own only in the event i t  should make 
default i n  its payments. 

I t  is useless to deny that  the trust receipt and the l e t t ~ r  of interpre- 
tation are much more than the creation of a bare agency for the collec- 
tion of the accounts. Such a course of business is utterly inconsistent 
with the  idea tha t  the  defendant retained the accounts only for the pur- 
pose of collecting them as the pledgee's agent. The  marbet was to con- 
tinue its business under a secret trust agreement with the appellant. 
T h a t  ineans of information had the defendant's c redi~ors  as to the 
actual relation existing between the contracting part ies? Would they 
h a r e  extended credit with knovledge of this rc>lation? Tlle object of the 
rule in  reference to the pledgee's Eetaining possession is to prevent the 
plcdgor from inducing the belief that  he  is  the ov7ner of the pledge. 
This obiect was defeated by a device, whatever the in5ention of the 
parties may have been. ~ l ; e  pledgee consented to the intermisture of 

with unpledged funds and did not retain the sole possession of 
the assigned accounts, or i n  any event did not retain such possession as 
is  r e p i r e d  to reserve the pledgee's lien. 

So, ivhether the contract be construed as a mortgage or a pledge, the 
result is the same. I f  a mortgage, i t  was voidable as to the defendant's 
creditors because it was not registered; i t  was not enforceable as a 
pledge because the lien v a s  not maintained. Quacunpe via, the judg- 
ment must be affirmed. Moors v. Reading, 167  Mass., 3213, 57 A. S. R., 
460; Casey v. Cavarock, 96 U. S., 467, 24 L. Ed., 779. 

Affirmed. 

RALEIGH IRON WORKS COMPANY v. LEE COUNTY COTTOS 
O I L  COBIPASY. 

(Filed 3 November, 1926.) 

1. Contracts-Damages-Notice of Loss--Contemplation of Parties. 
Vhere a machine shop has represented that it is fully eqnippd and 

prepared to repair certain boxes used in the mxnufacturc of cotton-seed 
oil, and knew the purpose for which these boxes were wanted, and makes 
the repairs so that they were so faulty and defective as to make it im- 
possible to use tlmn without loss of time arid greatly increased expense 
of manufncture: HeTd, the damages caused by such increase of cost are 
reasonably considered as h a ~ i n q  been within the contemplation of the 
parties, and are recovcrahle by the party sustaining them 
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I ~ o s  WORKS Co. v. COTTON OIL Co. 

2. Same-Speculative Damages. 
Where damages are recoverable for the faulty repair of machinery or 

implements used in the manufacture of certain products, the loss of 
time and illcreased cost of labor in their use as replaced, is an element 
of damages. 

CIVIL ACTIOX, before Barnhill, J., at March .Term, 1926, of WAKE. 
The plaintiff, T'C. T. Harding, is engaged in  the business of manu- 

facturing founders, and machinists, under the name and style of Raleigh 
Iron Works Company. The defendant is engaged in  the business of 
manufacturing oil from cotton seed, and also in the manufacture of 
cotton-seed meal. 

Oil is manufactured from cotton-seed meal by machinery, and an 
essential part of such machinery is the oil press, columns, follow blocks 
and the press boxes, in which the oil is pr&ed from the seed. 

The evidence tended to show that on or about 11 June, 1923, the 
defendant m o t e  the plaintiff, desiring to know if plaintiff could do 
certain repair ~vork on steel columns and press boxes. The plaintiff 
replied to th i s  letter on 12 June, stating, in substance, that he could do 
the work, and, among other things, mas the following statement: "But 
feel quite sure we could handle that also, as we have the best equipped 
shop in the State for general repairs. Send your work to us, and we 
will do it well and at  a fair price consistent with same." Thereafter, 
the parts of machinery referred to were delivered to the plaintiff for 
making the necessary repairs. 

Witness Barringer, secretary and manager of defendant, testified: 
"I talked with X r .  Harding before I sent the work. He  told me he had 
equipment to do the work, and that he did work for the Raleigh Oil 
Mill. . . . I made two trips to see Mr. Harding to get him to 
hurry up the work. I told him that the season was approaching, and 
that unless I got it I would be handicapped in getting the mill started, 
and he promised to get them back in a few days." There was no fur- 
ther evidence tending to show that the season for the operation of an 
oil mill begins about 11 September, and that the defendant received the 
first car of seed about 8 September. 

The plaintiff brought suit against the defendant for the sum of 
$'i61.36 for services in making repairs to said machinery. The de- 
fendant filed ansu7er, denying that it was indebted to the plaintiff in 
any sum, and setting up a counterclaim for damages for $6,800. The 
basis of defendant's counterclaim was-that when the plaintiff delivered 
the repaired machinery to defendant and i t  was installed in the factory, 
it was discovered that the repairs were faulty and defecti~e to such an 
extent as to make it impossible to use the press boxes for the purpose 
for which they were intended; that the repairs were not done in  a 
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IROX WORKS Co. e. COTTON OIL CO. 

wor1~man-like manner, in that  the sides of the press boxes were bent, 
and negligently and improperly assembled and riveted, and that, as  a 
result thereof, i t  was with great difficulty and loss of time and increased 
labor and expense tha t  the operations of defendant's mill could be car- 
ried on. 

The follo~ving issues were submitted to the jury:  (1 )  I s  the defendant 
indebted to the plaintiff as alleged in  the complaint? ( 2 )  I f  so, i n  what 
amount? (3)  Did the plaintiff contract with the defendant to repair 
the mill presses in the manner alleged in  defendant's counterclaim? 
(4)  I f  so, did plaintiff breach said contract? ( 5 )  And, if so, what 
danlages is  defendant entitled to r e c o v r  by reason thertsof 2 The  jury 
for its verdict answered *he first issue, no;  the second i ~ u e ,  none; the 
third issue, yes; the fourth issue, yes; and the fifth issue, $1,000. 

Frorn judgment for the defendant upon its countcrc1,rim for $1,000 
plaintiff appealed. 

J .  C.  Little, Xanning & JIanning for plaintiff. 
TV. B. Jones, Seawell & illcP1lerson for defendant. 

BROGDEK, J. The  material exceptions i n  the record present the ques- 
tion of the proper measure of damages. The  defendant offered evidence 
tending to shou- that  the side walls of the presses were negligently 
warped in the process of repairing them, and that  this defect greatly 
increased the cost of operating tlie plant. T h e  testimony was, "We 
h a r e  a cake knife to remore the cake from the boxes. W e  give a little 
t~vis t  and that  loosens it up, and v e  push i t  out. After the machinery 
was sent back it would take two knires and probably a man or two 
before we could get the cake out of the boxes, and when we did get i t  
out i t  was torn to pieces. I t  took ten or e l e ~ e n  days to make a tank of 
oil instead of fire and a half, which it n-ould take normally." 

The items of damage claimed by the defendant coni,isted of extra 
labor in operating the macliines after the repair, decreased output, and 
also increased cost per ton of oil by reason of poor extradition of the 
cakes referred to. 

The  plaintiff contends tha t  the damages claimed by the defendant 
were not such damages as were within the rc3asonable contemplation of 
the parties. 

So that, the merits of the controversy present two propositions: 
1. Does tllc evidence na r ran t  the award of special damages? 
2. What are the proper elements of such damages? 
Altlanzs, J., in Builders v. Gadd, 183 K. C., 447, referring to the case 

of Hadley v. Baxendale ( 9  Eng.  Exch., 341), says: "This case approves 
two rules: (1)  I f  the particular contract cannot be distinguished from 
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the great mass of similar contracts only such damages may be recovered 
as would naturally and generally result from the breach; (2 )  but if 
there are special circumstances communicated to or known by the other 
party at  the time the contract is made, special as well as general dam- 
ages may be recovered." And, further, "And i t  is not necessary always 
that those facts should be mentioned in  the negotiations, or in express 
terms made a part of the contract, but when they are known to the car- 
rier under such circumstances. or they are of such a character that the 
parties may be fairly supposed to have them in contemplation in making 
the contract, such special facts became relevant in determining the 
question of damages." 

Now, when are special damages reasonably supposed to have been 
in contemplation of both parties? (1) When there is express notice 
that special damages will reasonably result from the breach of the 
contract. Lumber Co. v. I ron  Works ,  130  N.  C., 5 8 4 ;  Rawls v. R. R., 
173  K. C., 6 ;  Builders v. Gadd, 183 N.  C., 447. ( 2 )  Kotice may be 
implied from the inherent nature and character of the article, together 
with the attendant circumstances. Lumber Co. v. R. R., 151  N. C., 2 3 ;  
Pendergraph v. Express Co., 178  N .  C., 344. ( 3 )  When the facts and 
attendant circumstances are of such character that the parties may be 
fairly supposed to have known that the property was designed for a 
special purpose or for a special use. Peanut Co. v. R. R., 155 N. C., 
149 ; Builders v. Gadd, supra. 

I n  the case now under consideration there was evidence of express 
notice to the plaintiff of the particular use and function of the ma- 
chinery in  question. The general superintendent for the plaintiff testi- 
fied : ('1 know that there was a quarter of an inch difference in the width 
at one end from the width at  the other end. They are made slightly 
larger at one end so that the cake can be pushed out. I f  they were spread 
out in the center the cakes could not be pushed out, without difficulty." 

C. P. Finnell, machinist for the plaintiff, who performed a part of 
the labor upon the machinery, testified: "I have seen machinery like 
this in operation. If the angles are not put back straight it is hard to 
get the cakes out after they are pressed." 

The secretarv and treasurer of the defendant testified: "I made two 
trips to see Mr. Harding to get him to hurry up the work. I told him 
that the season was approaching, and that unless I got i t  I would be 
handicapped in  getting the mill started, and he promised to get them 
back in a few days." 

There was, therefore, in this case ample notice of the special purpose 
for which this machinery was to be used and of relevant facts and cir- 
cumstances which would warrant special damages upon breach of the 
contract. 
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This is  not an  action to recorcr.loss of profits, but to rccover for addi- 
tional labor and increased cost of operation. These elements of damage, 
i n  cases where special damages are allowable, have been fully approved 
by the Court. Damages accruing for loss of time, board bills and rail- 
road farc  were approred in  Pendergraph v. Express Co., 178 N.  C., 
3 The reduced output of a mill and the expense of extra labor have 
also bcen approred as items of darnage. Rawls v. R. R., 173 N. C., 6. 
Indeed, in the Razcls case, supra. tlle Court ordered : new tr ial  by 
reason of the fact that  the tr ial  judge instructed the j~ ! ry  to disallow 
such damages. T h e  tr ial  judge charged the jury i n  clelr  and express 
language that  i t  xras the duty of the injured party to do all that  could 
reasonably be done to reduce or minimize the damage after the defects 
had been discowred. 

I n  Pcndergrupl~ v. Express Co., supra, Clark, C .  J., says: "It is true 
that  it was incumbent upon the plaintiffs lo lessen the loss accruing 
from the negligence of defendant, and this the jury seems to ha re  con- 
sidered, and the court so charged." 

ITpon the whole record, we conclude that  the case has been tried 
according to clearly establislwd rules of law, and the judgment is 
upheld. 

ATo error. 

J O H S  TT'. MOORE v. J .  II. EDWARDS. 

(Filed a November, 1=6.) 

1. 3i1dgnicnts-F~stoppcl-CIair1i and Delivery-Damages for Wrongful 
Detention-Actions. 

Where judgment is rendered against the defendant anti the surety on 
his bond in claim and delivery, and therein no issue is submitted to the 
jury on the question of damages for the wrongful detention of the prop 
erty, it does not estop the plaintiff from bringing an independent actior 
to recover such damages. C. S., G10. 

2. Actions-Claim and Delivery-Principal and Surety-Parties. 
To an independent action by plaintiff in claim and delivery to recove 

upon the defendant's surety bond damages for the deterioration, etc., 01 

the property wrongfully detained, the surety may be sued alone without 
joining the principal defendant in the former action. C. S., 455. 

,IP~EAI; by defendant from Lyon, J., and a. jury, a t  J anua ry  Special 
Term, 1926, of JOHXSTOK. R o  error. 

An action was formerly instituted in  Johnston County Superior 
Court by J. W. Moore, present plaintiff, against R. 'IV. Mitchell, for  
the recovery of a Velie avfomobile. The  provisioual, or  ancillary 
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remedy of claim and deliwry was resorted to and in that case the 
present defendant, J. H. Edwards, signed the replevin bond of R. W. 
Mitchell, in the sum of $4,200, double the value of the property alleged 
in the proceedings in accordance with the statute. 

The prayer of plaintiff in that action: " ( I )  That he recover judg- 
ment of the defendant, R. T. Xitchell, and his bondsman, J. H. 
Edwards, in the sum of $2,100.00; (2) for such other and further 
relief as the plaintiff may be entitled to in the premises." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. I s  the plaintiff owner of, and entitled to the possession of the 
automobile described in the complaint ? Answer : Yes. 

, 2 .  What mas the value of the automobile described in  the complaint 
at the time of its seizure by the sheriff under a writ of claim and de- 
livery in this cause? Answer : $2,000.00." 

The judgment on the verdict was as follows: "It is ordered, consid- 
ered and adjudged, that the plaintiff, John W. Illloore, be and he is 
hereby adjudged to be the owner and entitled to the immediate posses- 
sion of the Velie automobile, Xodel No. , described in the plead- 
ings in this cause. It is further adjudged that if the possession of said 
automobile cannot be had, then in that event the plaintiff is hereby 
given judgment against R. W. Mitchell and his bondsman, J. H. 
Edwards, in the sum of $2,000.00, together with interest on the same 
from 3 September, 1920. I t  is further ordered, considered and ad- 
judged that the defendant, R. W. Xitchell be and he is hereby ordered 
to deliver the Velie automobile above set out to the plaintiff, John TV. 
Moore, in Smithfield, within five days from the date of this judgment; 
and that the cost of this action be and (the same) is hereby taxed 
against the defendant, R. Tlr. Mitchell, and his bondsman." 

A few days after this judgment was rendered, the defendant, R. TV. 
Mitchell, delivered the Velie automobile to plaintiff. The present 
action was brought under the replevy bond against the surety J. H. 
Edwards for its "deterioration and dentention." 

The defendant plead (1) That the former judgment was an estoppel 
or res judicata; ( 2 )  that the original defendant, R. TV. Mitchell, was a 
proper and necessary party to the present action. 

Wellons & Wellom f o r  plaintiff. 
Abell & Shepard alzd Winfield H.  Lyon for defendant. 

CLARXSOK, J. The only questions here presented are: (1) The plea 
of estoppel or res judicata; ( 2 )  was the principal in the bond a proper 
and necessary party to this action? 
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The defendant, J. H. Edwards, signed the bond of R. W. Mitchell 
under C. S., 836, which is as follows: "At any time before the delivery 
of the property to the plaintiff, the defendant may, if he does not except 
to the sureties of the plaintiff, require the return thereof, upon giving 
to the sheriff a written undertaking, payable to the plaintiff, executed 
by one or more sufficient sureties, to the effect that they are bound in 
double the value of the property, as stated in  the affidaxit of the plain- 
tiff, for the delivery thereof to the plaintiff, with damages for its de- 
terioration and detention, and the costs, if de l i~ery  can be had, and if 
delivery cannot be had, for the payment to him of such sum as may be 
recovered against the defendant for the value of the property at  the 
time of the wrongful taking or detention, with interest thereon, as dam- 
ages for such taking and detention, together with the cost s of the action. 
I f  a return of the property is not so required, within three days after 
the taking and service of notice to the defendant, it must be delivered 
to the plaintiff, unless i t  is claimed by an interpleader. The defend- 
ant's undertaking shall include liability for costs, as provided in this 
section, only where the undertaking is given in  actions instituted in the 
Superior Court." . 

C. 8.. 610, is as follows: "In an action to recover the ~ossession of 
personal property, judgment for the plaintiff may be for the possession, 
or for the recovery of possession, or for the value thereof in case a 
delivery cannot be had, and darnages for the detention. .If the property 
has been delivered to the plaintiff, and the defendant claims a return 
thereof, judgment for the defendant may be for a return of the prop- 
erty, or for the value thereof in case a return cannot be had, and dam- 
ages for taking and withholding the same." 

I n  Bowen v. King, 146 N. C., p. 385, it is said: "As heretofore stated, 
it does not definitely appear how plaintiff reacquired possession of the 
property; but, assuming-and there are statements from some of the 
witnesses tending to show this-that the possession mas restored by 
means of a former action of claim and delivery, while plaintiff could 
have had his damages assessed in the former action (Rerisal, see. 570; 
C. S., 610), the authorities seem to be to the effect that he was not 
required to take this course, but, after obtaining possession, could, in 
another action, recover damages for the injury done by the wrongful 
seizure and detention of his property. Woody v. Jordan, 69 N. C., 
189; Asher v. Reizenstein, 105 N.  C., 213." 

w e  can find no statutory provision prohibiting separaiie actions in a 
case of this kind. I t  is, no doubt, better practice to try out the entire 
eontroversy in one action. 

I n  Trust Co. v. Hayes, 191 N.  C., p. 543, it is held: "It is undoubt- 
edly the law that in claim and delivery proceedings, when the plaintiff 
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recovers, he is entitled to summary judgment against the sureties on 
the defendant's forthcoming bond, but it must be such as the law 
sanctions (Hall v. Tillman, 103 N .  C., 276), and the form of the judg- 
ment should be 'for the possession of the property, for the recovery of 
the possession, or for the value thereof in case a delivery cannot be had, 
and damages for the detention' (C. S., 610) plus costs, with the further 
provision that the plaintiff recover of the sureties on the defendant's 
replevy bond the full amount of such bond, to be discharged, first, upon 
the return of the property and the payment of the damages and costs 
recovered by the plaintiff; or, sccond, if a return of the property can- 
not be had, upon the payment to the plaintiff of such sum as may be 
recovered against the defendant for the value of the property at  the 
time of its wrongful taking and detention, with interest thereon as dam- 
ages for such taking and detention, together with the costs of the action, 
the total recovery against the sureties in no event to exceed the penalty 
of the bond. Hendley v. Xclntyre, 132 N.  C., 276. . . . The 
judgment therefore should have followed the statute and the terms of 
the bond. Council v.  Averctt, 90 N. C., 168." 

I t  will readily be seen by the issues and judgment in the former 
action of illoore v. Mitchell, that plenary issues were not submitted. 
The condition in the bond was "with damages for its deterioration and 
detention and the costs if delivery can be had." No issue was sub- 
mitted "If delivery can be had, what were plaintiff's damages for de- 
terioration and detention?" Under the issues and judgment, we cannot 
hold that in the present action the plea of estoppel or res judicata can 
avail defendant. 

I n  Hardison v. Everett, ante, p. 374, Brogden, J., says: "Estop- 
pel by judgment arises from the following essentials: (1) Identity of 
parties; (2) identity of subject-matter; (3) identity of issues. Wagon 
Go. v. Byrd, 119 N. C., 460; Tyler v. Capehart, 125 N. C., 64; Gilliam 
v. Edmonson, 154 N.  C., 127; Coletrain v. Laughlin, 157 N. C., 287; 
Clarke v. Aldm'dge, 162 N.  C., 326; TVhitaker v. Garren, 167 PI'. C., 
658; Price v. Edwards, 178 N .  C., 493." 

As to defendant's contention that the principal in the bond is a proper 
and necessary party to this action, we cannot so hold. The statute is to 
the contrary. C. S., 458 is as follows: "Persons severally liable upon 
the same obligation, including the parties to bills of exchange and 
promissory notes, may all or any of them be included in the same action 
at  the option of the plaintiff." 

For the reasons given in  the judgment of the court below, there is 
No error. 
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> ~ ~ S E A L  v. I Y S ~ R A Y C E  Co. 

(Filed 3 Novernher, 1926.) 

1. Insurance, Life-Policy - Assignee of Policy - Insurable  Interest- 
Pleadings. 

Where a policy of life insurance is taken out payable to the estate 
of the insured, and has bceu issued to the insured, he may make a valid 
aqsignment thereof to nnotlier in eoocl faith and in llir ahwnce of a 
fraudulent purpose, and the one to n-horn it  has been assigned max, u p o ~ ~  
its maturity. maintain his action against the insurer withont alltqing or 
proving that he had an insurable interest in the policy. 

2. S a n l c F m u d - G o o d  Fa i th  - Pleadings -- Demurrer  -- Questions fo r  
Jury.  

As to whether the insurcd has assigned :I policy of life insurance pay- 
able to his estate to  another in good faith, or as  a clmk to conceal a 
wageriiig contract, is  a question for the jury when the issue is presented 
upon demurrer. 

3. Insnmncr,  Lifc-Statutes-Medical Examination-Void Contracts. 
C. S., G-ZGO, requiring a medical examination before the issuance of a 

life insurancr policy, is a regulation imposed upon t h ~  insurer, and a 
failure to comply with this provision docs not render the policy roid a s  
to tlie insured's rights thereunder. 

4. Statutes-Dcclaratorg Stzztnte-Insurance, L i f e M e d i c a l  Examination. 
The amendment by chngter 52, Public Laws of 1925, to C. S., 6460, was 

declaratory of the existing law with regard to the medical examination 
of the applicant for a policy of life insurance. 

CIVIL ACTIOX, t r ied before Barnhill, J., upon appeal f r o m  t h e  city 
court  of Raleigh,  a t  t h e  A p r i l  Tern?, 1026, of WAKE. 

Plaintiff allcged t h a t  on  4 February ,  1924, the  tlefcndant issued a 
policy of l i fe  insurance i n  t h e  s u m  of $300.00 to I sazc  Hodge, said 
policy being No.  G-4096891, a n d  being payable t o  the  estate of said 
Hodge;  tha t  thereafter  the said Hodge  du ly  assigned said policy to  the 
plaintiff,  Lonnie RIcKral.  It was f u r t h e r  alleged t h a t  H o d g e  died on 
5 N a y ,  1924, a n d  t h a t  said policy of insurance mas pa id  up and i n  
good standing a t  t h e  t ime  of h i s  dcath.  

T h e  defendant filed answer, admi t t ing  t h a t  the  policg mas issued on 
the  l i fe  of I s a a c  H o d g e ;  and,  while not denying the  assignment, al- 
leges t h a t  t h e  policg m s  secured by  f r a u d  a n d  f raudulen t  misrepre- 
sentation, i n  t h a t  the  said I I o d g r  mas suffering wi th  tuberculosis a t  
tlie t h e  the  appl icat ion f o r  said policy was  made. 

Whereupon,  t h e  plaintiff filed a reply, denying th, i t  t h e  insured 
Hodge  ever filed a n  appl icat ion f o r  insurance a n d  alleging t h a t  a n  
agent of the  defendant  wrote  the  policy upon  t h e  l i fe  of Hodge  and  
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accepted premium thereon, and that said policy was issued to Hodge 
without medical examination, and, therefore, contrary to law. I n  the 
meantime Lonnie NcKeal died and his administrator, S. R. Murray, 
was duly made a party. 

When the case mas called for trial the following judgment was ren- 
dered: "This cause corning on to be heard and the defendant having 
moved for judgment on the pleadings, said pleadings consisting of a 
complaint, the answer and the reply of the plaintiff, and i t  appearing 
to the court that the plaintiff did not allege that he had an insurable 
interest in the life of the deceased, Isaac Hodge, and furthermore, that 
it was alleged in the reply that the policy contract was executed without 
a written application haring been made by the insured, the deceased, 
Isaac Hodge, in riolation of the statute relating thereto; and in the 
making of said motion for judgment on the pleadings, the defendant 
tendered judgment for the sum of $4.50, being the amount of the p r e  
miums that had been paid on the said policy and for costs to date; 

I t  is thereupon considered, ordered and adjudged, that the plaintiff 
recover of the defendant the sum of $4.50 and the costs of this action. 
and that as to the other matters alleged in the complaint the action is 
hereby dismissed." 

From said judgment plaintiff appealed. 

11. L. Swain for plaintiff. 
Willis Smith for defendant. 

BROQDEK, J. When a policy of insurance, properly executed, is 
offered by the insurer and accepted by the insured as the evidence of 
their contract, it must be conclusively presumed to contain all the 
terms of the agreement for insurance by which the parties intend to 
be bound. ,4nd when a formal written policy is delivered and accepted, 
the written policy, while it remains unaltered, constitutes the contract 
between the parties. Clements v. Ins. Co., 155 N. C., 57; Wilson v. 
Ins. Co., 155 K. C., 173; Hollingsworfh v. Supreme Council, 175 N .  C., 
615; Guarantee Corporation v. Electric Co., 179 N .  C., 402. 

While it is admitted in the pleadings that the policy sued on was 
executed and delivered to Isaac Hodge, the defendant contends that the 
judgment of the court should be sustained by reason of the fact that the 
plaintiff had no insurable interest in the life of the deceased, Isaac 
Hodge, and, further, that it appeared that the policy had been issued 
without a medical examination as required by C. S., 6460. Two ques- 
tions, therefore, are presented by this contention: 

1st. Was it necessary for the plaintiff to allege and prove an insur- 
able interest in the life of Isaac Hodge? 
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2nd. Was the policy void by reason of failure to comply with C. S., 
6460 ? 

The first contention as to insurable interest cannot he sustained for 
the reason that the policy was not originally issued to the plaintiff but 
issued to Isaac Hodge and payable to his estate. The policy was as- 
signed, sometime after its issue, to the plaintiff. I f  the assignment was 
valid, then no insurable interest was necessary. This principle of law 
was thus stated by Just ice H o k e  i11 H a r d y  ti. Insurance Co., 158 N.  C., 
256 : "We coilsider it, however, as established by the great weight of 
authority that where an insurant makes a contract with a company, 
taking out a policy on his own life for the benefit of himself or his 
estate generally, or for the benefit of another, the policy being in good 
faith and valid at  its inception, the same may, with t h e  assent of the 
company, be assigned to one not having an insurable interest in the 
life of the insured; provided, this assignment is in good faith, and not 
a mere cloak or cover for a wagering transaction." Johnson v. Ins. 
Co., 157 N .  C., 107; Howell v. Ins .  Co., 189 N.  C., 212. 

As to whether or not the assignment was made in good faith or as a 
mere cloak or cover for a wagering contract is a question of fact for the 
jury. 

I n  regard to the second question as to the effect of 13. S., 6460, the 
law is thus declared by Just ice H o k e  in Morgan v. Fraternal Asso., 170 
N.  C., 75: "But the authorities are to the effect that, when a statute 
or valid regulation in  restraint only of the company's action is made 
for the protection of the policyholder, a recovery may ordinarily be had, 
though the contract is in breach of the regulation.'' 

I n  Blount  v. Fraternal Asso., 163 N .  C., 167, Justicc. A l l e n  says, re- 
ferring to C. S., 6312: "The statute does not purport I o deal with the 
validity of the contract of insurance, but with the insurance company." 
C. S., 6460 does not purport to invalidate the policy, but is a regulation 
of law imposed upon the insurance company. I f  i t  had been the in- 
tention of the Legislature, in enacting C. s., 6460, to invalidate the 
contract and to deny recovery thereon, it ~ lou ld  have so enacted. Ober  
v. Xafzens te in ,  160 N. C., 440 ; Tobacco Co. v. Tobacco Co., 144 N. C., 
352; Robinson v. Life Co., 163 N .  C., 415. 

C. S., 6460, mas amended by chapter 52 of the Publi2 Lams of 1925. 
This amendment provides, in substance, that where there has been 
no medical examination, the policy shall not be rendered void nor 
payment resisted on account of any misrepresentation as to physical 
condition of the applicant, except in cases of fraud. This statute, of 
course, was enacted subsequent to the institution of the present suit, 
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but it is in  effect a legislative declaration of the law heretofore an- 
nounced by the Court in the Blount case, supra, and in  the Robinson 
case, supra. 

We conclude, therefore, that there was error in the judgment and 
that the case should be tried upon its merits. 

Reversed. 

MRS. CATHARIR'E A. BARTON v. DANIEL BARTON ET AL. 

(Filed 3 November, 1926.) 

Evidence - Deceased P e r m s  - Transactions and Communications - 
Statutes. 

Where, in a suit seeking the equitable relief of reformation of a wife's 
deed of lands to her husband, evidence that the wife in the presence of 
her husband delivered the conveyance claimed by her to have been 
executed by the mistake of the justice of the peace, to said justice, who 
then took her acknowledgment, is not of a personal communication or 
transaction, etc., with her deceased husband as inhibited by C. S., 1795. 
Smith v. Moore, 142 N. C., p. 277, as to the question of principal and 
agency, cited and distinguished. 

APPEAL by plaintiff from Webb, J., at May Term, 1926, of FORSYTH. 
Civil action to correct error in deed, alleged to have been caused by 

mutual mistake,, or mistake of the draftsman, tried in the Forsyth 
County Court on the following issues: 

"1. Was the deed executed by mutual mistake of Catharine A. Barton 
and A. A. Barton, conveying a fee simple except her dower interest in- 
stead of a life estate, as alleged in the complaint? A. Yes. 

"2. I f  SO, is the plaintiff estopped by her actions and conduct to 
contest such mutual mistake, as alleged in the answer? A. No. 

"3. IS the plaintiff's cause of action barred by the three-year statute 
of limitation, as alleged in the answer? A. No. 

"4. I s  the plaintiff's cause of action barred by the ten-year statute 
of limitations, as alleged in the answer? A. No." 

On appeal to the Superior Court; the cause was remanded for an- 
other hearing for errors in the admission of evidence; and, from this 
order the plaintiff appeals, contending that no reversible error was 
committed on the trial in the county court. Defendants also gave notice 
of an appeal, but this was abandoned. 

Parrish & Deal for plaintiff. 
Swink ,  C l m e n t ,  Hutchins & Feirnster for defendants. 
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STACY, C. J. The plaintiff, Catharine A. Barton, inherited several 
valuable pieces of real property from her father, P h i l l i ~  Hopkins. I n  
1901, she conveyed to her husband, A. A. Earton, a lift: estate in one 
of these tracts of land. Later this property was sold, and in 1912, the 
plaintiff conveyed another lot to her husband, intendin? to provide a 
home for him during his lifetime only, but by mutual mistake, or the 
mistake of the draftsman, the deed did not limit the estate conveyed 
to one for life. Upon its face, the deed conveys a fee simple. Plaintiff's 
husband died in 1925, without child or chi1dri.n him surviving. This 
action is brought by his widow against his heirs at  law to reform the 
deed or to correct the mistake. 

Plaintiff testified, over objection, that in 1912, when the deed in 
question was executed, she took the deed, which she had executed in 
1901 conveying a life estate to her husband in the first tract, to a jus- 
tice of the peace and asked him to draw a deed for the second tract 
"just like the other one," and upon assurance from the justice of the 
peace that the deed he had prepared was just like the first one and 
conveyed only a life estate to her husband, she signed the same, not 
knowing or thinking that it was a deed in fee simple. 

Due to the admission of this evidence, over objection by the defend- 
ants, the Superior Court deeming i t  to be incompetent under C. s., 
1795, the cause was remanded for another hearing, as provided by the 
act creating the Forsyth County Court. Chemical Co. v. Turner, 190 
N.  C., 471; Smith v. Winsto~Salem, 189 N. C., 178. 

On cross-examination, and, of course, without objection, the plaintiff 
was asked if her husband was present at  the time of her conversation 
with the justice of the peace. She answered in  the affii-mative. Then 
the following question was asked her:  "And you handed the deed to 
your husband after this conversation with Mr. Lehman (justice of the 
peace), didn't you?" To which she replied: "Yes, sii*." The cross- 
examination of the witness was first had in  the absence of the jury and 
later offered in  evidence by the defendants. There was other evidence 
tending to support the plaintiff's view of the case. 

I t  will be observed that the plaintiff had testified to no personal 
transaction or communication between herself and her husband, since 
deceased, until she was asked the direct question on cross-examination as 
to whether she handed the deed in question to her husband. 1% re Will 
of Mann, ante, 248. I t  is the holding of a number of cases, in  keep- 
ing with the language of the statute, that the persoial transaction 
or communication about which the interested witness may not testify 
is one between the witness and the deceased, and not one between the 
witness and a third person, even though the transaction or communi- 
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cation took place in  the presence of the deceased. Zollicoffer v. Zolli- 
coffer, 168 N.  C., 326; Worth  v. Wrenn,  144 N. C., 656; Lehew v. 
Hewett, 138 N.  C., 6 ;  Johnson v. Cameron, 136 N.  C., 243; Watts  v. 
Warren, 108 N. C., 515; B u n n  v. Todd, 107 N.  C., 266; Norris v. Stew- 
art, 105 N.  C., 455; McCall v. Wilson, 101 N. C., 598. 

The case of S m i t h  v. Hoore, 142 N .  C., 277, strongly relied on by 
appellees, is not at  variance with this position. There the plaintiff was 
not allowed to testify to a persona! conversation between herself and the 
attorney for the decedent, had in  his presence; because, as said by 
Walker, J., in delivering the opinion of the Court: "The result is that 
where an attorney acts or speaks for his client, or an agent for his 
principal in their presence, the one is by the law thoroughly identified 
with his client and the other with his principal, as much so as if the 
attorney or agent had not been present at  all and the client or principal 
had acted for himself, or the esistence of the former had been merged 
into the latter." 

Likewise, we think the other cases cited by the defendant are dis- 
tinguishable from the one at bar. I t  would only be a work of superero- 
gation to point out the various differences. 

Speaking to the question in  M7hite v. Evans, 188 N. C., 212, it was 
said: "We think a fair  test in undertaking to ascertain what is a 
'personal transaction or communication' with the deceased about which 
the other party to it cannot testify is to inquire whether, in case the 
witness testify falsely as to what transpired between them, the de- 
ceased, if living, could contradict it of his own knowledge. Carey w. 
Carey, 104 N.  C., 171. Death having closed the mouth of one of the 
parties, i t  is but meet that the law should not permit the other to speak 
of those matters which are forbidden by the statute. Men quite often 
understand and interpret personal transactions and communications 
differently, at best; and the Legislature, in its wisdom, has declared 
that an ex parte statement of such matters shall not be received in evi- 
dence. Such is the law as it is written, and we must obey its man- 
dates." 

Furthermore, it would seem that the defendants ought to abide the 
consequences of the evidence elicited by their cross-examination. But 
me deem it unnecessary to discuss this riew of the case. 

There was error in remanding the cause for a new trial. 
Reversed. 
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LOTTIE E. LEWIS, TREASURER OF WAKE COUNTY, V. BOAED O F  COJIRfIS- 
SIONERS O F  WAKE COUNTY ET -4L. 

(Filed 3 November, 1926.) 

1. Roads and Highwax-Bonds-County Cammissicmers-Loan of Funds 
-County Treasurer-Contracts-Custody of Fun&-Statutes. 

Where a county has issued bonds (C. S., 3634 et seq.) ,  for the purpose 
of lending their proceeds to the State Highway Commission, to be used 
for the construction of certain highways within the county, and the 
county commissioners have such proceeds on hand, they may designate 
the banks in which they are to be deposited (C. S., 3634, 3655), and 
mandamus by the county treasurer will not lie for control of the funds 
as a part of the general county funds coming within her control, under 
the provisions of the statute. C. S., 1393. 

2. Same--Mandamus. 
hfandamus will not lie against public officials to con~pel the perform- 

ance of an act unless the right is clear and unequivoxil, or where its 
existence is in doubt under a statute relating to the subject. 

APPEAL by plaintiff from Barnhill, J., a t  X a r c h  Term, 1926, of 
WAKE. 

On 4 August, 1925, t$e board of commissioners of Wake County en- 
tered into a contract with the State Highway Commis~~ion,  whereby i t  
was agreed that  the county mould lend to the commission funds not 
exceeding $1,300,000 for the purpose of paving certain roads in  the 
county, known as Routes 50, 21, 90 and 91. T o  provide these funds the 
board ordered that  a n  election be held on 20  October, 1!)25, to ascertain 
the will of the qualified voters of the county on the qu~:stion of issuing 
bonds of the county in the proposed amount, and a majority of the 
qualified voters favored the proposition submitted. The  bonds were 
sold for $1,303,2.50, which amount, less $335,250 paid to the highway 
commission and $3,042.50 disbursed for necessary and lawful expenses 
incident to the sale of the bonds, is now in certain banks to the credit of 
the board of commissioners, acting, they claim, as the county road com- 
mission. The  plaintiff alleges that  she is entitled to the funds;  that  
the board wrongfully withholds the funds from he r ;  aqd she asks tha t  
a writ of mandamus issue ordering the defendants to tu rn  over to  
her the amount derived froin the sale of the bonds. 

On  the hearing it was adjudged that  the plaintiff is not entitled to 
the relief demanded, that  the board of  commissioner^, acting as the 
county road commission, is entitled to the custody of thct funds, and that  
the writ of mandamus be denied. 

The  plaintiff excepted and appealed. 
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N. Y. Gulley and R. N .  Simms f o r  plaintiff. 
P. J. Olive and J. W. Bailey for defendants. 

ADAMS, J. I t  is the duty of the county treasurer to receive all 
moneys belonging to the county. C. S., 1393. The plaintiff alleges 
that by virtue of this statute she is entitled to the fund derived from 
the sale of the bonds. Whether she is the proper depositary is tho 
question to be decided. 

The statutes relating to general road improvement provide that un- 
der certain conditions bonds may be issued by the commissioners of any 
county for the purpose of laying out, opening, altering, or improving 
the public roads and bridges of the county, and that all moneys derived 
from the sale of such bonds shall be deposited by the commissioners in 
solvent banks paying the highest rate of interest on daily balances. 
C. S., 3634, 3655. The bonds issued pursuant to the election were sold 
and the proceeds were deposited in  several banks in Wake County to 
the credit of the board of commissioners. The plaintiff takes the po- 
sition that these deposits were unwarranted and unlawful because not 
authorized by section 3655 or any other statute. More particularly, she 
contends that the Legislature has provided two separate and unrelated 
systems for the construction and improvement of roads and highways, 
one applicable to counties (C. S., 3634 et seq.), the other, to the State 
( 3  C. S., 3846(a) et seq.); that the fund in question is to be used for 
the construction and improvement of the State highway system; that 
counties have nothing t o b o  with the highways of the state.; the county 
commissioners having authority over public roads under their juris- 
diction but no control over the construction of the State highways and 
no responsibility for their maintenance. 3 C. S., 3846(a), 3846(j), 
(c) ,  (g),  3846(aa), 3846(cc). 

On the contrary, the defendants say that the only theory upon which 
the plaintiff's argument apparently may be based is that the election 
authorizing the bonds was not held in com~liance with section 3634 - 
et seq.; that, in fact, the election was held pursuant to these statutes; 
that the county for the purpose of expediting the improvement of cer- 
tain highways and of benefiting the county system agreed to lend to the 
State Highway Commission such sum as, added to funds available for 
road construction, should be sufficient to complete the proposed work; 
and that this procedure has received judicial approval. 

I t  may be well to note that the following recitals appear in the judg- 
ment: The fund in controversy mas derived from the sale of certain 
bonds issued by virtue of and under authority of an election held under 
section 3634 et seq.; the election was regularly and duly held; accord- 
ing to the provisions of scction 3635 the commissioners designated cer- 
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tain solvent banks as depositories of this fund, and .;hat the purpose 
of the bond issue was to advance money under a contract with the high- 
way commission for the construction and improvement of parts of the 
highway system in Wake County. 

I n  R. R. v. McArtan,  185 N. C., 201, i t  is said that a county prima- 
rily is required to construct and keep up its roads and bridges and that 
as the commissioners are authorized by 3 C. S., 3846(ee) to contract 
with the highway conlmission in rcference to the construction of roads, 
it is their duty, so far as they are legally empowered, to provide the 
funds necessary for such purpose. I n  a later case the Court said that 
although special legislation may disclose a purpose to supervise and 
control the matter of roads by other boards, county commissioners, un- 
less clearly forbidden by such legislation, may lend proper aid by ap- 
propriating general county moneys for this purpose. Llzssiter v. Comrs., 
188 N.  C., 379. And again: "Where there is no legidation providing 
otherwise, the boards of county commissioners are charged with respon- 
sibility for the construction and maintenance of the public roads in 
their respective counties; . . . that these governmental agencies, 
the boards of county commissioners and the State Highway Commis- 
sion, are vested with poTver to enter into contracts for the construction 
of roads forming a part of the State highway system and the purpose 
of the act of 1921, ch. 2, is to encourage cooperation between the high- 
way commission and the county authorities." Young  11 .  IIighway Com- 
mission. 190 N. C.. 52. 

Granted that the routes for the improvement of which the bonds 
were issued are parts of the highway system, and that the two systems 
are not mutually dependent, the contract between the board of com- 
missioners and the highway commission is not for that reason invalid; 
and as i t  was adjudged that the bonds were issued by virtue of an elec- 
tion hcld under section 3634 et seq., it would seem thai the funds pend- 
ing final disbursement should be deposited as provided in section 3655 
-these two sections being a part of chaptw 70, Art. 4, of Consolidated 
Statutes and relating to the same subject. At any rate, in the absence 
of direct authority to the contrary, we are of opinion that the plaintiff 
is not entitled to the relief demanded. Mandamus mill issue only when 
the enforcement of a clear legal right is sought; it will not issue to 
enforce an alleged right which is doubtful. B e m r a ' i n  v. Ducll, 172 
U. S., 576, 43 L. Ed., 559; Unwtead v. Board of Elections, awte, 139; 
Person 11. Doughton, 186 K. C., 783; Person v. Wat t s ,  184 3". C., 499. 

The judgment is 
Affirmed. 
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MRS. S. C. PULLIAM v. GEORGE 0. HEGE, EXECUTOR. 

(Filed 3 November, 1926.) 

Evidence--Deceased Persons-Cross-Examination - Statutes - Transac- 
tions and Communications-Appeal and Error-Objections and Excep- 
tions. 

I t  is incompetent as a transaction with a deceased person ( C .  S., 1795), 
in an action against his estate to recover for services rendered him under 
a contract, for the plaintiff to test if^ as to personal services rendered 
by her as coming within her demand for damages, though brought out 
on her cross-examination, when the answer so elicited was not neces- 
sarily called for and exception was duly entered. 

APPEAL by plaintiff from Oglesby, J., at September Term, 1926, of 
FORSYTH. 

Civil action to recover for board and services rendered Mrs. Emma 
Stevenson, now deceased, tried in the Forsyth County Court, where ver- 
dict and judgment was entered in favor of plaintiff; and on appeal to 
the Superior Court the cause mas remanded for another hearing for 
error in the admission of evidence. From this order, the plaintiff ap- 
peals, contending that no reversible error was committed by the county 
court. 

Parrish & Deal and TV. J .  Swaim for plaintiff. 
Swinlc, Clement, Hutchins & Feimster for defendant. 

STACY, C. J. The plaintiff, in her original complaint, sought to re- 
cover of the defendant the sum of $3,304.00 for services rendered Mrs. 
Stevenson during her lifetime. Later the amount was changed to $6,- 
500.00. On cross-examination, the plaintiff was asked why she had 
practically doubled her demand? Her answer was that she had omitted 
one year's account, and her services mere really worth more. 

I n  further explanation, the witness continued: "I done so much for 
her (objection as this invol~es  a personal transaction; overruled; ex- 
ception) ; I had to wait on her, 'tote' meals to her (objection; over- 
ruled; exception) ; I done everything I could for her and she promised 
me something and I thought I ought to have something.'' Motion to 
strike out; overruled; exception. 

This evidence related to a personal transaction or communication be- 
tween the interested witness and the deceased. I t  was, therefore, incom- 
petent under C. S., 1795. The fact that it was limited to an explanation 
of why the plaintiff amended her complaint and asked for a larger sum 
does not render it competent. The statute excludes it for all purposes. 
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We d o  not t h i n k  t h e  defendant  "opened $he door" by asking plaintiff 

f o r  a n  explanat ion as t o  why she h a d  changed the axr.ount of her  de- 

mand.  Williams w. Cooper, 113 N. C., 286. The quesliion related t o  a 
mat te r  which took place a f te r  the  inst i tut ion of the  present suit.  

T h e  cause was  properly remanded f o r  a new trial. 
Affirmed. 

GEORGE W. hlOTE ET AL. v. WHITE LAKE LUArBER CO. 

(Filed 3 November, 1926.) 

1. Deeds a n d  Conveyances-Contracts-Timber. 
Deeds for standing timber conveys a fee simple interest in such timber 

determinable as  to all such timber that  is not cut and removed within 
the time specified in the contract. 

2. S a m e E x t e n s i o n  Period-Option-Payment of Consideration. 
Where a deed conveys timber growing upon land to be cut and re- 

moved within a stated time, with extension periods upon a further con- 
sideration to be paid within each of such periods or a t  stated times, the 
contract for  each such period is but an option until the consideration 
is paid, and such consideration so to  be paid, is necessary for the acqui- 
sition by the vendee of the extension rights accorded him. 

3. Equity-Estoppel-Deeds a n d  C o n v e y a n c e s T i m b e r  Deeds--Extension 
Periods. 

Where the rights to cut and remove timber growing upon lands are  
acquired by purchase and convepnce from the original grantee, who 
agrees and covenants to pay the consideration for the extension periods 
therein granted, the vendor is estopped in equity fr,m claiming for- 
feiture of the extension period and a revesting of the title in himself, by 
asserting to his vendee's purchaser that  all moneys necessary to secure 
this extension had been paid by the original grantee and knowingly per- 
mitting extensive operations to  be made for the continued cutting and 
removal of the timber. 

4. Same-Recovery of Extension Price--Consideration. 
Where equity will estop the grantor in a timber deed from enforcing 

a forfeiture of the rights of the purchaser of his vend'ze in cutting and 
removing the timber, etc., because of his vendee's failure to  pay the 
consideration of the extension period, the vendor may recover the amount 
of this consideration from such purchaser. 

CIVIL ACTION, t r ied bcfore Daniels, J., a t  April Term,  1936, of 

BL LDEIJ. 

T h i s  action was  instituted on 8 February ,  1926, by  t h e  plaintiff and  

his wife against  the  defendant. 
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On 22 January, 1906, Silas Norris conveyed to E. W. Boatright cer- 
tain rights to cut and remove timber from the land now owned by the 
plaintiffs. Boatright conveyed his interest under said timber deed to 
the Bell Lumber Co. Thereafter, the Bell Lumber Co. conveyed the 
timber rights to the defendant, White Lake Lumber Co. Norris died 
and his land was divided among his,heirs at  law, and under said division 
the plaintiffs became the owners of certain lots of the Norris land. 

I n  the deed from the Bell Lumber Co. to the defendants, White Lake 
Lumber Co., appears the following covenant: "And we, the grantors 
herein, hereby jointly and severally covenant and agree, binding our- 
selves, our heirs, executors, administrators, successors and assigns, to 
pay out of our own funds at  the proper times to the proper parties all 
extension money required to keep all the timber deeds hereinbefore 
mentioned in full force and effect, save only that in all cases where 
a longer period than seven years from and after the extension mnturing 
date in the year 1918 has been, or may hereafter be granted, all ex- 
tension money becoming due after the lapse of such period of seven 
years shall be payable by the grantee, out of its own or their funds." 

On 12 May, 1922, the plaintiffs executed and delivered to the defend- 
ant a timber deed for the timber on the lots of the Xorris land owned 
by the plaintiffs, assuring to the defendant "the right to cut the timber 
and exercise the rights, easements, etc., upon so much of the Silas Nor- 
ris land as is now owned by them (plaintiffs) until said date of 22 
January, 1931, the final limit of the extension period." This convey- 
ance executed by the plaintiffs contained a clause as follows: "And 
whereas, under the terms of said deed, by the Bell Lumber Co. to the 
White Lake Lumber Go. the said Bell Lumber Co. agreed to pay all 
extension moneys that might accrue, due upon the timber as described 
in said deeds of Silas Norris to E. W. Boatright up to and including 
22 January, 1926; and whereas, the said George W. Mote, as owner of 
that portion of the original tracts of land on which the timber was sold 
as hereinbefore described, has received full payment of all extension 
money to which he is entitled on account of his ownership of a portion 
of said original tracts up to and including 22 January, 1926," etc. The 
said deed from plaintiffs to defendant, after describing the property 
contained a further clause as follows: "Upon condition, however, that 
should said timber be not cut and removed on or before 22 January, 
1926, then the said White Lake Lumber Co. shall pay to George W. 
Mote, his heirs or assigns, the sum of $100.00 per annum for each year 
of said additional period after 22 January, 1926, in  advance of or be- 
fore 22 January of each year of said additional five-year period," etc. 

The plaintiffs contended that under the terms of the deed to the 
defendant that there was the sum of $100.00 extension money due them 
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on 22 January, 1926, and that said extension money had not been paid 
by the defendant as required by said contract, and that, as the defendant 
had entered upon the land and built a tranlroad thereon and had begun 
cutting and removing the timber without the payment of said exten- 
sion money that the defendant should be restrained from further cut- 
ting the timber, and also should be required to pay the plaintiffs for 
tho timber already cut upon said premises. 

Angus Cromartie, agent of defendant, testified that a few days prior 
to 22 January, 1926, he read a deed from the plaintiffs to the White 
Lake Lumber Co., which contained a clause reciting that the plaintiffs 
had received all the extension money up to and including 22 January, 
1926, and that in order to be entirely certain about the matter he ap- 
proached the plaintiff, G. W. Mote, and stated to hilr that he desired 
to stake out a right of way across the land referred to. and "asked Mr. 
Mote if he contended that anything was to be paid him by the White 
Lake Lumber Co. for the year 1926 under the terms of the deed of 12 
May, 19222" George W. Mote "then told him that he Ead been paid for 
the year 1926, and that nothing was or would be due or owing to him on 
that account by the White Lake Lumber Co.; and thereupon said Mote 
showed (witness) the route that he preferred the trararoad of defend- 
ant should take across said land, and helped to pick out a place across 
said land to put the tramroad." The witness further testified that the 
plaintiffs had full knowledge of all the defendant was doing, saw from 
day to day the progress of the work, and never gave any intimation 
that they had or mould have any claim adverse to the rights of the 
defendant until 8 February, 1926, when this action was instituted. 

The evidence of defendant mas not contradicted by the plaintiffs so 
far as the record discloses. The defendant, in his answer, denied its 
liability to the plaintiffs, but offered, however, to pay the sum of $100.00 
extension money in  dispute. This offer was declined lsy the $aintiffs. 

The trial judge rendered the following judgment: "This cause, 
coming on to be heard and being heard at this term, and the court being 
of the opinion that the language of the deed or conlract referred to 
in the second article of the complaint is such that a forfeiture of the 
defendant's title to the timber in controversy should not be declared, 
it is ordered, adjudged and decreed that the restraining order heretofore 
issued herein be and the same is hereby dissolved, and that the prayer 
of the plaintiffs for a perpetual injunction be and the same is denied. 

I t  is further ordered, adjudged and decreed that the plaintiffs have 
and recover of the defendant the sum of $100.00 and interest thereon 
from 22 January, 1026, and the cost of this action to be taxed by the 
clerk. 
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I t  is further ordered, adjudged and decreed that the defendant do 
enter into, execute and deliver to the clerk of the court a good and 
solvent bond in the sum of $1,500.00, in  favor of the plaintiffs herein 
and providing indemnity for them against loss or damage on account 
of cutting and removing the timber in controversy and exercising the 
rights and privileges provided for in  the deed or contract already re- 
ferred to herein in the event they should finally be adjudged and en- 
titled to such damages, which bond shall be approved by said clerk." 

From the judgment so rendered plaintiffs appealed. 

E. F. McCulloch and A. X c L .  Graham for plaintifs. 
J .  Bayard Clark for defendant. 

BROQDEK, J. Deeds for standing timber convey a fee-simple interest 
in such timber, determinable as to all such timber as is not cut and 
removed within the time specified in the contract. Austin v. Brown, 
191 N. C., 624. 

I n  Timber Co. v. Wells, 171 N.  C., 262, Justice Hoke, in discussing 
the nature and effect of extension clauses in timber deeds, says: "The 
cases on the subject are to the effect, further, that a stipulation of the 
kind now presented, providing for an extension of the time within which 
the timber must be cut, is in the nature of an option, and it is held by 
the great weight of authority that contracts of this character do not 
of themselves create any interest in the property, but only amount to 
an offer to create or convey such an interest when the conditions are 
performed and working a forfeiture when not strictly complied with." 

Upon this principle of law, the plaintiffs assert that, as the defend- 
ant did not pay the extension money as required in the deed, the right 
to cut the timber terminated on 22 January, 1926. 

I t  will be observed that in plaintiff's deed to defendant it m-as recited 
that the plaintiff "has received full payment of all extension money 
to which he is entitled on account of his ownership of a portion of said 
original tracts up to and including 22 January, 1926. The said deed 
contained a further clause providing that if the timber should not be 
cut and removed before 22 January, 1926, then the defendant "shall 
pay to George TV. Mote, his heirs or assigns the sum of $100.00 per 
annum for each year of said additional period after 22 January, 1926, 
in advance of or before 22 January of each year of said additional five- 
year period." The payments provided for in the contract were annual 
payments. If a payment had been made on 22 January, 1926, such 
payment under the terms of the contract, mould have extended the 
period of cutting until 22 January, 1927. Plaintiff's deed to the de- 
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MOTE U. LUMBER Co. 

fendant was dated 12 May, 1922, and i t  would seem clear that, if on 
12 May, 1922, the plaintiffs had been paid up to arid including 23 
January, 1926, the extension money for 1926, had, as a matter of fact, 
been paid in advance as provided in  the second clause of the deed be- 
tween the parties. 

But, however this may be, the plaintiffs are not entitled to recover 
by reason of the application of the principle of estoppel. The undis- 
puted evidence is that the agent of defendant called upon the plaintiffs 
prior to 22 January, 1926, in order to ascertain if any textension money 
was due the plaintiffs. The plaintiffs assured the defendant that they 
had been paid for the year 1926, and that "nothing was or would be 
due or owing to them on that account by the White Lake Lumber Co." 
I n  addition to this positire statement by the plaintiff, he pointed out 
to the defendant a place to locate his tramroad, and: with apparent 
approval, permitted the defendant to build said tramroad over the land, 
move his machinery and other equipment thereon and to begin cutting 
and removing timber in the usual way. 

The ultimate and final question, therefore, is whether or not such 
conduct and statements on behalf of plaintiffs create an equitable es- 
toppel. 

Bisphan~ on Equity (5  ed.), see. 282, defines equitable estoppel as 
follows: '(Equitable estoppel, or estoppel by conduct, has its founda- 
tion in the necessity of cornpelling the observance of good faith; be- 
cause a man cannot be prevented by his conduct from asserting a pre- 
vious right, unless the assertion mould be an act of bad faith towards 
a person who had subsequently acquired the right. I t  is the presence 
of this bad faith, either in the intention of the party or by reason of 
the result, which would be produced if he mere permitted to deny the 
truth of his statement, that distinguishes this species of estoppel from 
estoppel at common law." This principle XTas approved by Jus t ice  
Walker in Boddie v. Bond, 154 N. C., 369. 

I n  Wells v. Crumpler, 182 N.  C., 358, Justice Walker reasserts and 
enlarges the. principle as follom : "We cannot imagine a case where 
the doctrine of equitable estoppel could more justly have been applied 
than to this one. Where a party who has, or claims, a right, either 
openly and unequivocally abandons it, or does not assert i t  when he 
should do so, and induces another by his silence or conduct to believe 
that the right does not exist, or that he makes no claim to it, if he has 
it, and abandons and surrenders it, and the other party, acting upon 
such conduct as i t  was intended that he should do, and is induced 
thereby to do something, by which he will be prejudiced, if the party 
who so acted is permitted to recall what he has done, equity steps in 
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and protects the party thus misled to his prejudice, and mill forbid the 
other to speak and assert his former right, when every principle of good 
fa i th  and fa i r  dealing requires and even demands, that  he should be 
silent.'' Hfg. Co. v. Building Co., 177 N.  C., 104. 

I n  Cramart ie  v. L u m b e r  Co., 173 N. C., 712, the defendant offered 
to pay plaintiff the extension money more than once prior to the ex- 
piration of the period specified in  the contract. The  plaintiff said, "he 
was not going to charge i t ;  that  he had been paid for the  timber . . . 
and would not require anything more." The court held "that the plain- 
tiff could still collect extension money, but that  he  could not, after 
leading defendant to believe tha t  he mould waive the extension money, 
treat i t  as a trespasser and sue for the value of the timber cut during 
the extension period." Whereupon, judgment was entered against the 
defendant for the extension money due under the contract, from which 
judgment plaintiff appealed to the Supreme Court. The  judgment so 
rendered was upheld, the Court holding that  "while waiver is not i n  
the proper sense of the term a species of estoppel, yet where a par ty  
to a transaction induces another to act upon the reasonable belief that  
he had waived or will waive certain rights, remedies or objections which 
he is entitled to assert, he will be estopped to insist upon such rights, 
remedies or objections to the prejudice of one misled." 

The facts i n  the Cromart ie  case, supra, and the principle of law de- 
clared therein are decisive of this appeal. The  decision in the Cromar-  
t ie  case was per curium,  but such an opinion carries all the force of a 
formal utterance. H y d e r  v. Henderson County ,  190 N .  C., 663. 

For  the reasons given we hold that  the judgment should be 
Affirmed. 

bfANUFACT'URERS' O I L  AND GREASE CO, v. T. S. AVERETT. 

(Filed 3 Xovember, 1926.) 

1. Contracts-F'raud-Decei~Evidence-Actions-Defensc-Burden of 
Proof. 

Where the vendee's defense to an action upon a contract of sale of 
goods is fraud and deceit, the burden of proof is on him to show it only 
by a preponderance of the evidence. 

I t  is reversible error to withhold from the jury the issue of fraud 
or deceit set up in defense of an action upon a contract of purchase of 
goods, when there is any legal evidence thereof construed in the light 
most favorable to the plaintiff. 
30-19'2 
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3. Same-Written Contract-Par01 Evidence. 
The rule that one who can read or writ(', with full opportunity to do 

so, may not sigu the written instmment and afterwarcs weli to set it 
aside for fraud in its precurement contrary to the express terms of the 
instrument, does not apply when the person signs undw the assurance 
of the vendor's agent that the writing expressed truly thcx terms they had 
agreed upon, and conditions at the time were such as  to render the read- 
ing thereof of great inconrenience, and the signature of the purchaser 
was wrongfully secured upon the "honor" of the agent that it was cor- 
rectly written. 

4. S a m o R n l e  of Prudent Man-Evidence-Questions for Jury. 
Upon the defense of fraud and deceit inttqosed to an action upon the 

purchase and sale of goods, and under the evidence the rluestion is pre- 
sented as to whether a n  ordinarily prudent man would have signed as 
purchaser under the circumstances of the case, an i s s ~ e  arises for the 
determination of the jury. 

APFEAL by defendant from Dcvin, J., at  February 'Term, 1926, of 
GRANVILLE. Reversed. 

The  plaintiff brought this acation in a court of a justice of the peace 
for the recovery of $24.75, alleging a sale and delivery of 33 gallons of 
Ford automobile oil, a t  75 cents a gallon, less a credit for freight. Con- 
tract given in writing for same by defcndant. 

The  defendant denied the right of plaintiff to recover any sum what- 
ever on the ground that  he  had contracted to buy only 5 gallons of oil, 
and that  the figures 23 gallons, were fraudulently inserted in the con- 
tract  without his  knowledge or consent, and that  the 5 ,  gallons of oil 
which he had ordered had never been delivered to him. 

The  justice of the peace rendered judgment for the :mount claimed 
by plaintiff, and defendant appealed to the Superior Court. On the 
tr ial  in the Superior Court, the defendant, T .  S. AT-erett, testified as 
follo~vs: "I think i t  was in Kowmber,  1924, that  a rtpresentative of 
the Manufacturers' Oil and Grease Company came to see me. I was 
in the barn stripping tobacco one evening late in a mighty big rush to 
get i t  ready to sell i t  the nest  day. H e  came in and told me he was 
representing some oil company, and I asked him how much he TvnS 

selling, and he said thirty-three gallons. I told him C did not have 
anything but a Ford car and I did not need that  much. I told him I 
would take five gallons. W e  did take five gallons, and when he made 
out the order I looked it over and said, 'I can't see and I am trusting to 
pour honor. It is for five gallons, I suppose,' and he said 'Yes.' I 
signed i t  but I could not see. I thought it m s  for five yallons. I told 
h im why I could not see. I t  was dark and mighty near sundown, if 
i t  was not sundown, and I did not have my  glasses. We mere two 
hundred or two hundred and fifty yards from my home. I told him 
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I would have to send to the house and get my glasses. I supposed i t  was 
for five gallons. I told him I trusted to his honor when I took the 
paper. I f  I had known it was an order for twenty-five gallons I would 
not have signed it. He  called it a drum. I always thought it was for 
five gallons until it came, and I got a notice it mas thirty-three gal- 
lons waiting for me at the office. I had some correspondence with the 
Manufacturers' Oil and Grease Co. when I got that notice. The oil 
was shipped to me, but I did not use it. I have a letter from the 
Manufacturers' Oil and Grease Co, in regard to this." Witness pro- 
duced a letter dated 15 January, 1925, from the Manufacturers' Oil 
and Grease Go., of which the following is an excerpt. "We have your 
letter of recent date and note your remarks that you have purchased 
vnly five gallons of oil from our salesman, Mr. T. R. Harper. Of course 
me are surprised to receive such a letter as you have sent us, Mr. Aver- 
ett, and no doubt you are correct when you state that you have ordered 
only five gallons." "I think the letter came after the oil arrived. I 
certainly did rely upon this statement of the salesman that the contract 
was for five gallons. I f  I had known that it was for a greater amount 
I would not have signed the order. I could not read the order without 
my glasses. I remarked that I would have to send to the house to get 
my glasses, and he said it was for five gallons, that mas all." Question 
by judge: "Did he do anything to keep you from getting your glasses?" 
Answer: "I mas in a hurry, and he seemed to be in a hurry, and i t  was 
getting dark, and he said it was for five gallons.'' On cross-examination 
the witness testified: "I signed that order, but here is where he done 
me, over here somewhere (indicating on contract). I signed here. The 
agent did not do anything to prevent me from seeing it. I trusted to 
his honor when I asked him if it was for five gallons, and he said it 
was for only five gallons. H e  did not do anything to keep me from 
reading the paper. I told him I trusted to his honor. I t  was two 
hundred or two hundred and fifty yards from my house." 

The testimony of B. H. Averett, son of defendant, was to the same 
effect as T. S. Averett. 

S o  counsel for plaintif. 
A. IP. Graham d Son for defendant. 

CIARRSON, J. T O  defeat the alleged contract, the defendant sets up 
actionable fraud or deceit in the procurement of the contract. The 
court below was of the opinion that defendant's evidence was not suffi- 
cient to be submitted to the jury upon an issue of fraud. We cannot 
so hold. On the issue of fraud, the burden is on the defendant to satisfy 
the jury of the fraud by the greater weight of the evidence or a pre- 
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ponderance of the evidence. J f t S a i r  v. Finance Co., 191 N. C., 715. 
Not so where it is proposed to correct a rnistake in a deed or similar 
c a u s e t h e  qzmnturn of proof. The evidence must be dear, strong and 
convincing. Xpeas v. Bank,  188 N .  C., p. 328. 

Where there is an?j evidence, it is the duty of the colrt  below to sub- 
mit it to the jury, and tlle weight of such evidence is for the jury to 
determine. On the issue of fraud set up by defendanl, the evidence is 
to be taken in the light most favorable to him and he is entitled to the 
benefit of every rcasoriablc intendment upon the evijence and every 
reasonable infcrerice to be drawn therefrom. 

I n  Boyden v. Clark, 109 N. C., 669, i t  is said by the Court: "If a 
prudent person, in the exercise of ordinary care and occupying his po- 
sition, would, by prosecuting his inquiries further or extending his 
investigations, have ascertained the truth hefore acting, relief ~vould be 
refused on the ground of negligence." 

I n  Ta?ylor v. Edmunds, 176 N. C., p. 338, it is sa id .  "The mere fact 
that a grantor ~ h o  can read and write signs a deed doos not necessarily 
conclude him from showing, as between himself and I he grantee, that 
he was induced to sign by fraud on the part of the grantee, that he was 
deceived and throw1 off his guard by the grantee's false statements and 
assurances designcdly made at  the time and reasonaoly relied on by 
him." 

Ordinarily a person who signs a paper-writing, if he can read, it is 
incumbent on him to do so or have it read to him. Colt v. Kimball, 
190 x. c., p. 172. 

I n  that case the defendant was above the average in education, was 
on the board of education in his county for years, and a farmer on a 
large scale and man of business esperience wider than the average 
farmer. He  was at  his home n-hen the contract was signed and made 
no effort to have the contract read. The print was fine, his glasses were 
not strong enough. "Agent did not do anything particular to keep me 
from reading the contract." This evidence was held not sufficient to 
establish fraud. 

I n  Lumber Co. v.  Sturqill,  190 N. C.,  i8O: "Defendant could read and 
write. The contract was discussed by paragraphs with F. B. Duane, 
and when agreed upon J. L. IIenderson \;odd write it cn the typewriter. 
When finished, cacll were givcn a copy and defendant wad it over before 
signing." This was held not sufficient to establish fraud. 

Defendant's e~idence succinctly: Late in the evening, it was dark and 
mighty near sundown, defendant was in his barn stripping tobacco. 
He  was in a mighty big rush to get it ready to sell next day. Plaintiff's 
agent came to the barn representing plaintiff oil company. Defendant 
asked him how much he was selling and he said thi~ty-three gallons. 
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Defendant told him he had a Ford car and did not need that much, but 
would take five gallons. When the agent made out the order he looked 
i t  over, and defendant said to the agent, "I can't see, and I am trusting 
to your honor. I t  is for five gallons I suppose," and the agent said 
"Yes." Defendant signed it, but could not see. He  told the agent why 
he could not see; it was dark, mighty near sundown, and he did not 
have his glasses. They were at  his house 250 yards away and would 
have to send for them. H e  relied on plaintiff's salesman's statement 
that the contract was for five gallons. Question by judge: "Did he do 
anything to keep you from getting your glasses? Answer: I mas in a 
hurry, and he seemed to be in a hurry, and it was getting dark, and he 
said it was for five gallons." 

I n  Leonard v. Power Co., 155 N .  C., p. 14, Allen, J., well says: "We 
are not disposed to modify the principle laid down in Dellinger v. Gil- 
Zespie, 118 N .  C., 737, and many other cases, that the law will not 
relieve one who can read and write from liability upon a written con- 
tract, upon the ground that he did not understand the purport of the 
writing, or that he has made an improvident contract, when he could 
inform himself and has not done so. 'The law aids those who are vigi- 
lant, not those who sleep on their rights.' This rule cannot be invoked, 
howerer, in behalf of one who induced sleep and lulls to security, nor 
does it require men to deal with each other upon the presumption that 
they are rascals," and quotes as follows from Walsh v. Hall, 66 N.  C., 
p. 239 : "So specific rule can be laid down to what false representations 
will constitute fraud, as this depends upon the particular facts which 
have occurred in each case, the relative situation of the parties and 
their means of information. Examples are given in the books which 
have established some general principles which will apply to most cases 
that may arise. I f  the falsehood of the misrepresentation is patent and 
a party accepts and acts upon it with 'his eyes open,' he has no right 
to complain. I f  the parties have equal means of information, the rule 
of caveat emptor applies, and an injured party cannot have redress, if 
he fail to avail himself of the sources of information which he may 
readily reach, unless he has been prevented from making proper inquiry 
by some arfifice or contrivance of the other party." H e  quotes and ap- 
proves the charge of the judge in the court below (now Associate Jus- 
tice Adams) as follows: "It is true that a person who can do so is gen- 
erally required to read a paper before signing, and his failure to do so is 
negligence for which the law affords no redress. This rule does not 
apply, however, in case of positive fraud or false representation made 
by another party, by which the person signing the paper is lulled into 
security or thrown off his guard and prevented from reading it, and 
induced to rely upon such false representations of fraud.'' 
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The principle of rescission and cancellation for fraud-all the ele- 
ments of fraud must exist. 

There are various and sundry definitions of fraud. See Fursf case, 
supra; X c S a i r  v. Finance Co., supra; Cork</ Co. v. G r i h s ,  ante, p: 173. 

I n  Dunbar v. Tobacco Growers, 190 N .  O., at p. 610, it is said: "In 
an action between the original parties to an instrument, as here, if i t  
be made to appear that one induced the other to execute a paper-writing 
upon his misrepresentation as to its contents, and the representation 
turns out to be untrue and fraudulently made, the party who relied 
upon it, to his injury, if he acted with reasonable prudence in the 
matter, is not bound to him who deceived him into exeetking the instru- 
ment. Furst v. Xerrit t ,  ante, 403." 

Did the defendant, in not reading or haling the instrument read to 
him, act as a prudent man under all the facts and circumstances of the 
ease, or was i e  on his own testimony guilty of negligence? We think 
this mas a matter for the jury. 

Savage, C. J., in  Bixler v. Wright, 116 Maine Rep., p. 139, says: 
"The lam dislikes negligence. I t  seeks properly to make the enforce- 
ment of men's rights depend in  very considerable degree upon whether 
they have been negligent in conserving gnd protecting their rights. But 
the law abhors fraud. And when it comes to an issue whether fraud 
shall prevail or negligence, it would seem that a court of justice is quite 
as much bound to stamp out fraud as it is to foster reasonable care." 

As the testimony is fully set forth, we will not comment on it, as the 
case goes back so that it may be passed on, under proper instructions, 
by a jury. 

Reversed. 

TT. V. BROWS, LEN BROWiY, ISAAC BROn'K, 0. W. BROWN A N D  

DEWEY BROTVK v. G. TIT. MOBLEY. 

(Filed 3 Kovember, 1026.) 

Roads and High%+-ays-Cart~vays-Ways of Socessity-Statutes-Evidence 
-Questions for Jury. 

Where there is evidence tending to show that the plaintiffs' lands are 
situated off of a public highway, with a cartwag tlieret3 of great incon- 
venience, and the board of road superrisors have orderec, that a proposed 
way, more coiirel~ient and shorter in clistarice be laid off, and have held 
that s11c11 way is necessary. reaw~lal~le ant1 just, an( an appeal has 
been taken by the owners of the land from this order. and the owners 
of the lands condemned have further appealed to the Superior Court: 
Held, under the enablirlg amen~l~nents of chapter 135, Public Laws of 
1921, arid chapter 73. Public Laws. Extra Session of 1D21, to 1 C. S., 3836 
(now 3 C. S., 3836),  that a new axid improved passage way may be 
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opened when the old one has become practically impassable or unrenson- 
ably inconvenient, an issue arises for the determination of the jury as 
to whether sufficient reasons exist for the proposed way, and a judgment 
of the lower court that the plaintiffs are not entitled to it  as a matter of 
law, is reversible error. 

APPEAL by plaintiffs from Bond,  J., at Narch Term, 1926, of DUPLIN. 
Reversed. 

Material facts will be considered in the opinion. 

Stevens, Beasley & Stevens for plaintiff. 
Gavin & Boney for defendant. 

CLARKSON, J. This is a petition to the board of supervisors of Cy- 
press Creek Township, Duplin County, by plaintiffs who are cultivating 
or settled upon certain land, describing same, to which there is leading 
no public road, to lay out and open a cartway from the residence of 
plaintiff, W. V. Brown, southward over the land of defendant, G. W. 
Mobley, to Mill ,Swamp public road, at or near the dividing corner be- 
tween the lands of the said Mobley and W. V. Brown, on said public 
road near the Brown schoolhouse. 

The supervisors, after notice, as is required by law, heard the peti- 
tion and decided "that  said cartway i s  necessary, reasonable and just," 
and ordered a jury summoned, according to lam, to lay out same. 

The defendant appealed from the finding and order of the super- 
visors to the board of county commissioners of Duplin County. The 
county commissioners adjudged that the petitioners are entitled to the 
cartway as prayed for, and approved the order of the supervisors and 
ordered the sheriff of the.county to summon a jury of five freeholders 
to view the premises and lay off the cartway, not less than 14 feet, and 
assess the damages that defendant may sustain thereby, and make their 
report, etc. From the order of the board of county commissioners 
defendant appealed to the Superior Court. 

The facts: 0. W. Brown and his sons own four farms, adjacent to 
each other, which they are cultivating. There is no public road lead- 
ing to same. The nearest public road is what is known as the Mill 
Swamp Public Road, which runs to the south and these farms forming 
the right angle of a square. The petitioners are entirely shut off from 
said public road by landowners lying between them and the public 
road. The distance from the southern edge of the petitioner's lands to 
the public road going south is one-fourth mile, the distance from the 
east edge of one of the petitioners' lands to the public road, going east 
is one-half mile. There are two ways from the lands of the petitioners 
to the public road, one leading in a northeast directicn over lands of 
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others to the said public road, and across which there are two gates. 
The other way leads south from said lands of petitioners, and then 
eastward, southward and westward, in a horsesho? shape, around the 
respondent, Mobley's land, and then southward between said Mobley's 
land and another person's, to the said public road, at a point on same 
where the church and school used by petitioners and families are lo- 
cated. The proposed cartmay would cross the Mobley land for 113 
yards. This mould make a straight road and would be 300 yards 
nearer than the road now traveled by the petitioners. The Tvay leading 
out to the northeast would make the schoolhouse and the church a mile 
from the petitioners, with two gates on the same. The proposed new 
road would occupy something like one-tenth of an acre of defendant's 
land. 

I t  is contended by defendant that the petitioners have occupied these 
farms for about forty years, and, during a11 of that time have had, 
unmolested and undisturbed, two outlets to the public road, both of 
which they hare been using all the while until the filing of this petition, 
and, in reality, are using the same now, it being a one-fourth of a mile 
from the edge of the petitioners' land to the public road going south, 
and going east one-half mile; and the purpose of this petition is to 
change the course of one of these outlets in order that they may shorten 
the distance (and go across defendant's land) one hundred and thirteen 
yards, and make the outlet straight, which, if permitted i o be done, will 
cut the lands of the respondent, Mobley, into shoestrings, and thereby 
render practically worthless the small farm which he owns. 

The defendant cites the case of Farmer v. Bright, 183  N.  C., p. 655 
(Hoke, J . ,  writing the opinion). A full citation we do not think bears 
out defendant's contention. I t  is there said:,  "While a petitioner who 
already has an outlet to a public road, reasonably sufficient for the 
purpose, is not allowed to have an additional or different cartway es- 
tablished, merely because a shorter and better route can be shovn, we 
are of opinion that on the facts as they now appear of record, the 
plaintiff is entitled to have the question referred to a jury as to whether 
sufficient reasons exist for the proposed way. I t  will be noted that the 
proceedings are instituted undrr Public-Local Laws 1921, clz. 291, and 
n o t  under t h e  general statutes on the subject. C.  S., 38363 et seq. Under 
a similar special statute, and on substantially similar facts, the Court, 
in Cook v. Vickers, 144 N.  C., 312, held that the question of whether 
sufficient reasons had been shown must be determined by the jury, 
having due regard for the rights of all persons i?terested in the matter, 
and we consider that case decisive of the question as presented on this 
appeal. The cases referred to and relied upon by the appellee, of War-  
lick v. Lournan (103 S. C., 122), 104 N. C., 403, and others, were 
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decisions construing the general statute on the subject. I t  is not nec- 
essary now to determine whether the strict interpretation of the gen- 
eral statute as it prevailed in those authorities has not been modified 
by the rulings of Cook v. Vickers, supra, for, as stated, these proceed- 
ings are instituted under the local law, and the disposition of the case 
is controlled by the later decision." (Italics ours.) 

Rhodes v. SheZton, 187 K. C., p. 716, is also cited by defendant. I t  
is there said: "It appearing from the evidence, without sufficient de- 
nial, that there is a public road leading to the cultivated land of the 
petitioner, and there being no sufficient evidence to show that said pro- 
posed cartway is 'necessary, reasonable and just,' judgment was entered 
on motion of respondent, dismissing the petition as in case of nonsuit. 
I n  this we find no error. C. S., 3836, and cases cited thereunder." 
See G o r h m  v. R. R., 158 N. C., p. 504. 

The first decision, supra, is construing a special statute, and the 
second the general statute, C. S., 3836. The old section, 1 C. S., 3836, 
1919, has been amended twice: (1) Public Laws 1921, ch. 138; ( 2 )  
Public Laws, Ex. Session, 1921, ch. 73 (3  C. S., (1924), sec. 3836). 
Public Laws, Ex. Session, 1921, supra, provides that where there is no 
provision in the law for a board of supervisors in a township, relief 
may be had by petition to county commissioners, etc., and further 
amends C. S., 3836 by adding the following: "Provided, that wherever 
any private passageway that has been in use has become practically im- 
passable or unreasonably inconvenient, a new or improved passqeway 
or cartway may be opened, within the discretion of the board in charge 
of the public roads, in the township in which said passageway or cart- 
way lies, in accordance with the purport and procedure of this section." 

Upon the close of the evidence, defendant moved for judgment as 
in case of nonsuit, C. S., 567, which was granted by the court below. 
Where there is any evidence, it is the duty of the court below to submit 
i t  to the jury, and the weight of such evidence is for the jury to de- 
termine. On motion as in case of nonsuit, the evidence is to be taken 
in the light most favorable to plaintiffs and they are entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. 

The only assignment of error by plaintiffs is the judgment of nonsuit 
rendered by the court below. I n  this we think there was error. No- 
where in the briefs of counsel or the record can we find any reference 
to the amendment to C. S., 3836 by Laws of 1921, Ex. Session, above 
referred to. I n  the old law "it shall appear necessary, reasonable and 
just that such person shall have a private way to a public road," etc. 
The amendment proviso goes further and whenever any private passage- 
way that has been in use and has become practically impassable or un- 
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reasonably inconvenient, a nezv or improved passageway or cartway may 
be opened," etc. This amendment was no doubt passej to give more 
convenient outlet to farmers and others "settled upon or cultivating 
any land" to the new and improved State higbways (established by 
Public Laws 1921, ch. 2),  and other county highways that were con- 
templated being built by legislative acts. I t  may be noted that a high- 
way commission for Duplin County was created by Public-Local Lams 
1921, ch. 447, and ch. 338 was an act to authorize issue of bonds for 
construction of roads in  Duplin County. Similar iaoad acts were 
passed all over the State for new and improved roads. To make better 
grades, to cross streams, to go over and under railroads, etc., the new 
and improved highways, in  many instances have to be changed, and the 
passageways or cartmays leading to the public roads for convenience 
must of necessity be altered, and the enabling statute here considered, 
no doubt, was passed to meet the new and changing conditions. With 
the improved public highways came automobiles, and under the proviso, 
supra, it was no doubt the intention of the Legis1atui.e that new or 
improved passageways included grade roads for automobile use, could 
be built, taking into consideration the topography of the land. For 
ingress and egress more convenient roads had to be constructed by the 
farmers and others living off the highway to their homes. No 
doubt all these new conditions coming to pass, entered into the enabling 
act, which should be liberally construed. Home-owning in the country 
should be encouraged in every way-better homes, with convenient 
roads leading to them. The statute especially provides a jury of land- 
owners to assess the damage the defendant may sustain and give him 
"just compensation." 

I n  passing, i t  may be noted that the statute is not limited to persons 
"settled upon or cultivating any land," but extends f u ~ t h e r :  "or shall 
own any standing timber, or be working any mines or minerals, or be 
conducting or operating any industrial or manufacturing establishment 
or plant, or taking action looking to the erection, equipment, and opera- 
tion of any such establishment or plant, to which there is leading no 
public road, or which is not convenient to water affording necessary 
and proper means of ingress thereto and egress therefrom, and it shall 
appear necessary, reasonable and just that such person shall have a 
private way to a public road or watercourse or railroad over the lands 
of other persons, he may file his petition before the board of super- 
visors of the township at  a regular or special meeting. praying for a 
cartmay, tram or railway to be kept open across such other persons' 
lands, leading to some public road, ferry, bridge, public landing or 
watercourse or railroad." 3 C. S., (1924), see. 3836, Public Laws, ch. 
135. 
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I n  accordance wi th  t h e  ~ o s i t i o n  here taken, t h e  case, upon  proper  
instructions, mus t  be submitted t o  a jury. 

T h i s  new act  seems not t o  have  been called t o  t h e  at tent ion of the  

careful  judge who tr ied t h e  case. 
T h e  nonsuit is 
Reversed. 

STONE SHIPP, sr HIS NEXT FRIEND, K. R. SHIPP, V. USITED STAGE 
LINES, INC., A N D  SAFETY COACH LINES, INC. 

(Filed 3 November, 1926.) 

1. Negli~ence-Automobiles-(Sollisions-Instructions-Evidence Ques- 
tions fo r  Jury-Appeal a n d  Error .  

Where there is allegation and evidence tending to show that  the plain- 
tiff was injured by the negligence of the defendant's driver of its auto- 
passenger bus upon a public highway, negligently driving a t  a high speed 
upon an auto-bus of another line, causing the driver of the other bus to 
back his bus off the road and strike the plaintiff, and thus cause the 
injury in suit, i t  is reversible error to the plaintiff's prejudice for the 
trial judge, in his instructions to the jury, to make the question of neg- 
ligence of the first line to depend solely upon whether there was an 
actual collision of the busses. 

2. Election of Remedies-Trials-Appeal and Error-Burden of Proof- 
Record. 

While the plaintiff in an action to' recover damages for a negligent 
persolla1 injury may not elect upon the trial to hold only one of the two 
defendants liable, and upon appeal seek to hold the other liable also, the 
record on appeal must show that he had chosen to try the case in the 
Superior Court upon the theory that  only the negligence of one of the 
defendants caused the injury in suit. 

3. Appeal a n d  Error-Instructions-Record-Statement of Facts by the 
Judge. 

An instruction of the court based upon the judge's statement of fact 
not supported by the evidence appearing of record, and not conceded by 
the party adversely concerned, will not effect an error of law committed 
in the instructions to the jury, according to the record evidence in the 
case sent up. 

4. Negligence-Personal Injuries-Infants-Biernure of D a m a g e d a r -  
e n t  a n d  Child-Earnings of Child-Appeal a n d  Error--Instructions. 

While one entitled to damages negligently caused by the act  of another 
may recover the present cash value of such sum a s  will compensate him 
past, present and prospective, this rule must be limited, when the plain- 
tiff so receiving the injuries is an unemancipated infant, supported by his 
father, his next friend in the action, to such compensation as  will .con- 
tinue after he has reached his majority, the father being entitled to  



476 I N  THE SUPREXE COURT. [I92 

the infant's earnings, etc., before that time, and an i~istrnction that fails 
to observe this limitation as to the amount of recovery is reversible 
error. 

I ~ K O G I ~ N ,  J., 1i:rring been of coiunsel, took no part in the ~onsiderntion of 
decision of this appeal. 

APPEAL by plaintiff and the defendant, United Stage Lines, Inc., 
from Schcncl~ ,  J., at June Special Term, 1926, of DURHAM. 

Civil action to recover damages for an alleged negligent injury, tried 
upon the following issues : 

"1. Was the plaintiff, Stone Shipp, injured by the negligence of the 
defendant, United Stage Lines, Inc., as alleged in the complaint? 
Answer : Yes. 

"2. Was the plaintiff, Stone Shipp, injured by the defendant, Safety 
Coach Lines, Inc., as alleged in  the complaint? Answer: No. 

"3. Did the plaintiff, Stone Shipp, by his own negligence, contribute 
to his own injury, as alleged in the answer? Answer: No. 

"4. What damages, if any, is the plaintiff, Stone Shipp, entitled to 
recover of the defendants? Answer: $22,000.00." 

From a judgment on the verdict in  favor of plaintiff zgainst the de- 
fendant, United Stage Lines, Inc., and exculpating 1,he defendant, 
Safety Coach Lines, Inc., from liability, thc plaintiff and the United 
Stage Lines, Inc., appeal, assigning errors. 

Brawley & Gantt  for p la in t i f .  
Biggs & Broughton f o i  defendant, United Stage Lines, Inc.  
Brooks, Parker & Smith and Fuller, Reacle (e. Fuller for defendant, 

Sa fe ty  Coach Lines, Inc.  

STACY, C. J. The plaintiff appeals only from the verdict on the 
second issue and that part of the judgment which exculpates the de- 
fendant, Safety Coach Lines, Inc., from liability. 

I t  appears that on 24 November, 1924, about 5 o'cloc'i in the after- 
noon, the plaintiff, a boy 14 years of age, was standing on the side 
of the Raleigh-Durham highway, in front of his father's home near 
Eelson, when he was injured by a bus of the United Stage Lines, Inc., 
as it backed off the highway in order to avoid a collision with a bus 
owned and operated by the Safety Coach Lines, Inc., or mas hit and 
knocked off the highway by the said last named bus. The drivers of 
both busses were charged with negligence which contributed to and 
proximately produced plaintiff's injuries. The allegation of the com- 
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plaint, as amended, in this respect is to the effect "that the driver of the 
bus of the Safety Coach Lines, Inc., negligently, recklessly, and with 
wanton disregard for the rights of the public, and the plaintiff, con- 
tinued to bear down upon said bus owned and operated by the United 
Stage Lines, Inc., at  a terrific and reckless rate of speed, and struck 
the bus operated by the United Stage Lines, Inc., somewhere on the 
right side of said bus and near the front of same, whereupon the driver 
of the bus of the defendant, United Stage Lines, Inc., suddenly and 
simultaneously and at or about the moment the bus driven by him was 
struck by the bus of the Safety Coach Lines, Inc., without any warn- 
ing, recklessly and wantonly shot said bus back across the road in the 
direction of the plaintiff,'' striking him and injuring him, etc. 

Under this allegation-the evidence being both ways as to whether 
the two busses actually collided-the trial court instructed the jury, "as 
a matter of law, that if they failed to find by the greater weight of the 
evidence that the Safety Coach bus did hit the bus of the United Stage 
Lines, Inc., they would answer the second issue 'No.' " This instruction 
is assigned as error and forms the basis of one of plaintiff's exceptions. 
We think the exception is well taken. 

True, i t  is alleged that the two busses actually collided. But i t  is 
also alleged, giving a liberal interpretation to the complaint, that the 
bus of the Safety Coach Lines, Inc., "continued to bear down upon the 
said bus owned and operated by the United Stage Lines, Inc.," causing 
the driver of the latter bus suddenly to back off the road, thereby neg- 
ligently injuring the plaintiff; and there is evidence tending to support 
as well as to refute this allegation. I t s  weight, of course, is a matter 
for the jury. "The plaintiff is entitled to recover any relief to which 
the facts alleged in  the complaint and the proof entitle him to receive." 
Clark, C. J., in Henofer v. Realty Co., 178 N. C., 584. See, also, Mc- 
Culloch v. R. R., 146 N. C., 316; G i l l k m  v. Ins. Co., 121 N .  C., 372; 
C. S., 506. , 

Appellee, the Safety Coach Lines, Inc., says, however, that the plain- 
tiff, by his deliberate allegation of a collision, thereby selected the ground 
upon which he was willing to wage battle; that he has had a fair chance 
of winning on his chosen field; that he thought i t  wise to risk his for- 
tunes on a single strong position rather than take another also which 
might tend to weaken i t ;  and that he ought not to be given another 
chance, after losing, to shift his ground to some other position, which 
he had not taken when he had a fair  opportunity to do so. Webb v. 
Rosemond, 172 N.  C., 848; Allen v. R .  R., 119 N.  C., 710. This is 
undoubtedly a sound position, for i t  is well established that a party 
to a suit may not change his position with respect to a material matter 
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during the course of litigation. Hill v. R. R., 178 N. C'., 612; Lindsey 
v. Xitchell ,  174 N. C., 458. Especially is this so where the change of 
front is sought to be made between the trial and appellate courts. I n -  
gram v. Powcr Co., 181 N. C., 359; Coble v. Barringer, 171 N .  C., 445. 
A party is not permitted to try his case in the Superior Court on one 
thcory and then ask the Supreme Court to hear it on another and dif- 
ferent theory. Warren v. Susman, 168 N.  C., 457. 

But in answer to appellee's position, we think it is mfficient to say 
that the fact, if such it be, is not made to appear on the record, and 
we find nothing in the case which would seem to limit the plaintiff to 
the allrgatiori of an actual collision. I t  is true, his \Ionor told the 
jury that the only allegation of negligence in the complaint was "that 
the bus of the Safety Coach Lines, Inc., negligently crashed into the 
bus of the United Stage Lines, Inc., and knocked it against the plain- 
tiff," but this is not conceded by the plaintiff, and the instruction itself 
forms the basis of one of his exceptions on appeal. 

The plaintiff is entitled to a new trial as against the defendant, 
Safety Coach Lines, Inc., and i t  is so ordered. 

n'ew trial. 

APPEAL O F  DEFENDANT, UNITED STAGiE LINES, INC. 

STACY, C. J. Numerous exceptions are presented by the appeal of 
defendant, United Stage Lines, Inc., but we shall not consider them 
seriatim, as we find it necessary to award a new trial for error in the 
charge on the measure of damages. 

As bearing on the issue of damages, the following in3truction forms 
the basis of several exceptive assignments of error: 

"In this class of cases, if the plaintiff is entitled to recover at  all he 
is entitled to recover as damages one compensation-in a lump sum- 
for all injuries, past, present and prospective in consequence of the 
defendants' negligent acts. These are understood to embrace indem- 
nity for actual nursing or medical expense, and loss of time or loss from 
inability to perform labor or capacity to earn money. The plaintiff 
is to have a reasonable compensation, if he is entitled to recover at  all, 
for the loss of both bodily and mental powers and for actual suffering, 
both of body and mind, which are the immediate and necessary con- 
sequences of the injury. And it is for you, gentlemen of the jury, to 
say under all the circumstances what is a reasonable and fair sum which 
the defendants should pay to the plaintiff, by way of compensation, for 
the injury he has sustained. The age of the plaintiff, his occupation, 
the nature and extent of his ability to  work, his earning capacity at  the 
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time of the injury or whether he was employed or not or whether he 
was able to go to school or not, are all matters to be considered by the 
jury." 

This charge is almost in the identical language of the Court's opinion 
in the case of Ledford v. L u m b e r  Co., 183 N. C., 614, with the excep- 
tion that in the Ledford case the follo~ving was added: "The a~vard is 
to be made on the basis of a cash settlement of the plaintiff's injuries, 
past, present arid prospective." And this was further amplified in 
V u r p h y  v. L u m b e r  Co., 186 N.  C., 746, where it was said: ('Defend- 
ant's position in rega;d to limiting the damages, if any, which may 
accrue in the future to the present cash value or present worth of such 
damages is undoubtedly the correct one, for if the jury assess any pros- 
pectivulamages, the plaintiff is to be paid now, in advance, for future 
losses. The sum fixed by the jury should be such as fairly compensates 
the plaintiff for injuries suffered in the past and those likely to occur 
in the future. The verdict should be rendered on the basis of a cash 
settlement of the plaintiff's injuries, past, present and prospective." 
See, also, F r y  v. R. R., 159 N. C., 362; P e n n y  v. R. R., 161 N. C., 528; 
Johnson  v. R. R., 163 N. C., 431. 

But the present case is distinguishable from those cited above, in that 
the plaintiff is a minor, fourteen years of age, liring with his parents. 
This suit is brought by his father as: next friend. I t  seems to be the 
universal holding that an unemancipated infant cannot recover, as an 
element of damages in an action for personal injuries, for loss of time 
or diminished earning capacity during his minority. IZa?yps 2). R. R., 
141 N. C., 195, 31 C. J., 1114; Comer  v. L u m b e r  Co., 59 TV. Va., 688, 
8 Anno. Cas., 1105, and note. The father is entitled to the services and 
earnings of his minor child so long as the latter is legally in his custody 
or under his control and not emancipated. Floyd v. R. R., 167 N. C., 
p. 59; Williams u. R. R., 121 T\'. C., 512; 29 Cyc., 1623. 

The charge is defective in that it fails to h i t  the plaintiff's rccorery 
to the present ~vorth of a fair and rrasonable compensation for his 
mental and physical pain and suffering, if any, and for his permanent 
injuries, if any, resulting in the impairment of his power or ability to 
earn money after reaching his majority. H u r p h y  v. Ludozoici Gas and 
Oil Co., 96 Kan., 321, 150 Pac., 581; Cincinnat i ,  efc. ,  Ry. Co. v. Troxel l ,  
143 Ky., 765, 137 S. W., 543. 

I n  the case from Kentucky, just cited, it lvas held that a minor rail- 
way employee, not manumitted, could recover only for his mental and 
physical pain and suffering, if any, and for the permanent impairment, 
if any, of his poTwr to earn money after arriving at the age of twenty- 
one years, and not for loss of time during his minority. 
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I11 regard to the assigniiients of error directed to the refusal of the 
court to grant  the defendant's motion for judgnient as of nonsuit, made 
first a t  the close of plaintiff's eritlence, and renewed a t  the close of all 
the eridencc, we deem it sufficient to say that, in o.lr opinion, the 
cvidcnce was such as to require its submission to the jury. As a new 
tr ial  must be a~rarded,  we omit any discussion of the testimony. 

New trial. 

EROGDEN, J., having been of counsel, took no par t  in the considera- 
tion or decision of this case. 

RUSSELL ET - 4 ~ .  V. CITY O F  TVILJIINGTON m AL. 

(Filed 3 Korember, 19213.) 

1. Rewards-Criminal Lam-Evidence-Issues-Questions for Jury. 
Where the proper muiiiciyal authorities have offered J reward for the 

:rrrest a~ id  corn iction of the one ~ l l o  has committed a murder, and there 
is criderice trndinq to & o n ,  and per co~ltrcr, that the plaii~tiff by per- 
sliacioli had induced the one aftermartls convicted of the offense to go 
with him in  his automobile, and thus d(>li~ered the murderer to the 
~unliicil~al authorities: Hcltl, the right? of the plaintiff to the reward 
w:rs properly matle to depel~d upon nlletller the plaintiff's persuasion had 
intlncctl the murderer to g i ~ e  himself up, or whether he hat1 otherwise 
~.olunt:~rily done so, the issue to be deteriuiried by the jury under con- 
flictinq eT idence. 

2. Appeal and Ei*r0r-Instmtctions-&\~~a1-ds, 

Where the trial judgc i n  his charge coilsidered contestually as  n re- 
Iatcd whole and not disjoi~~tedly, correctly and unmis~akably instructs 
the jury as to the plaintiff's right to recover a reward offered for the 
arrest and conriction of a murderer, it  will not be considered as rc- 
rcrsible error, that taking the charge disjoiiitedly error may be made 
to apprar. 

CIVIL ACTIOS for r e m r d  before Xidyettc], J., a t  Ap- i l  Term, 1926, 
of K ~ w  HAITOVER. 

On 25 July ,  1934, Leon Gcorge and Samuel Lilly, officers of the law, 
were liilled in  Brunswick County, a t  about 7 :00 o'clock p.m. On  30 
July,  1924, the gorerning authorities of the city of Vilmington passed 
n resolution "thnt rc\rard be offcrcd by the city of $500 for the arrest 
and con~ic t ion  of thc party or partics who committed thc murder, and 
that  the acting mayor, Coinmissioner Thompson, requeiit the Gorernor 
to offer an additional rexvard upon the part  of the State, and that  a 
siniilnr request be made to the county commissioners." This  offer of 
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reward was published in the newspaper on 31 July, and was posted in 
public places in Brunswick County. One of these notices was posted 
at  the store of the plaintiff, Kennedy. 

On 30 July Elmer Stewart was arrested and charged with the murder 
of these two officers. A posse was organized to find C. W. Stewart, 
father of Elmer Stewart, who, with his son, was suspected of having 
committed the crime. 

The plaintiff, Kennedy, testified "that on Thursday after the killing 
he sent a message to C. W. Stewart that the best thing for him to do 
was to surrender." The witness could not state that Stewart ever re- 
ceived this message. The witness further testified : "That night I got 
a message from C. W. Stewart, in consequence of which, on Friday, I 
told Mr. Russell (coplaintiff) that Stewart wanted me to take him to 
Southport to the sheriff." On cross-examination the witness testified: 
"I got a message from Stewart Thursdaj night. The message was, he 
wanted me to come to him and take him to Southport. He  did not tell 
me where to come. He wanted to give himself up, but wanted us to 
guarantee protection." The witness further testified that the plaintiffs 
met Stewart in  consequence of the message he had sent to them and 
persuaded him to surrender. Stewart first said "that he didn't know 
whether he ought to go with us or not, and we talked it over about their 
having his boy, and I told him i t  was best for him to go, and that he 
had just as well get in. While Amos had gone for the gun we were 
persuading him all the time, and he finally agreed to go if we could 
protect him from the Wilmington crowd. He  was afraid they would 
hang him." Stewart got in the car with the plaintiffs, and on the way 
to Southport they met the officers, who took charge of Stewart and 
lodged him in jail. ,4t the time the sheriff took charge of Stewart he 
said, "If I am convicted of this charge I want Mr. Kennedy and Mr. 
Russell to have the reward." 

Stewart was thereafter tried for murder, convicted and electrocuted. 
The plaintiffs testified for the State at  the trial. 
There was evidence on behalf of defendant tending to show that the 

officers had had several conversations with plaintiff, Kennedy, and that 
he had never at any time contended that he had in any way persuaded 
Stewart to accompany him to Southport. 

The-sheriff of New Hanover County testified that from the time of 
the homicide up to the time of the surrender of C. W. Stewart no 
assistance was given the State by either of the plaintiffs. 

The theory of the defendant was that plaintiffs were friends of 
Stewart and were trying to protect him, and that Stewart, being con- 
vinced that escape was impossible, had definitely decided to surrender 
himself to the officers. 
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The following issues were submitted: (1) Were the plaintiffs induced 
by, and did they in  consequence of the reward offerec, arrest C. W. 
Stewar t?  ( 2 )  Did the plaintiffs, after the publication of the reward, 
effect the arrest of C. W. Stewar t?  ( 3 )  Did the plaintiffs furnish in- 
formation to the officers or court, or give evidence in th3 trial, that  led 
to hiu conviction? The jury  answered the first issue, no, and the second 
issue, no. 

F rom the judgment upon the  verdict, plaintiffs appeal. 

C .  Ed T a y l o r  f o r  plaintiffs.  
X. 0. Burgwin for de fendan t .  

PER CURIAX. The  terms of the reward provided "for the arrest and 
conviction of the party or parties who committed the murder." The 
only question in the case was one of fact, vhcther or not the plaintiffs 
arrested Stewart. 

The  tr ial  judge charged the ju ry :  "If the plaintiffs i n  I his action have 
satisfied you from the evidence and by its greater weight, the burden 
being upon them to do so, that they induced or persuaded C. W. Stewart 
to surrender his body and person to them, and under their persuasion 
he went to an  nutonlobile and got in i t  with them and went on with 
them, and they delivered him to the sheriff of Brunswick County, and 
that  was effected and accomplished by persuasion e se rc i sd  by the plain- 
tiffs over C. W. S t e ~ m r t ,  that  ~voulcl be a lawful arrest of C. W. Stew- 
art .  I f ,  on the other hand, you find from the evidence in this case that  
C. W. Stewart voluntarily went with them of his owl free will and 
volition, and was not induced or persuaded by them to do it, why then 
that would not be an  arrest." 

At another place in  the charge i t  appears that  the tl-ial judge used 
this language: '(Or that  they persuaded C. W. S t e ~ r a r t  to give himself 
up, and tha t  i n  consenting to surrender to the authcrities the said 
S t m a r t  did so o?17!j upon the persuasion and enticerneni of plaintiffs." 

The  plai~itiffs insist that  the n-ord "only" contairlcd in this charge is 
error. But  in the same paragraph was the following language: "So 
that  if you should find from the  evidence that  the said Stewart volun- 
tarily surrendered h in i s~ l f  of his own free d l  and accord and it was 
not in coivwquence of any force or persuasion used by the plaintiffs, 
tllcii and in that erciit, plaintiffs would not be entitled to recover, and 
yon slioultl nnsrer  the first two issues, no." 

The charge as a ~ rho le  could not h a w  misled the jury. 
I n  C u ~ r i e  7:. Swindall, 33 N. C., 361, Pctrrson, J . ,  sa,ys: "There can 

be no question as to the truth of the proposition asserted; for, if the 
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man surrendered himself of his own accord, without any force or per- 
suasion on the par t  of the plaintiff, then he  has not performed the 
services for which the reward was offered." 

The  rule of law applicable was properly submitted to the jury, and 
the judgment is sustained. 

X o  error. 

C. E. HUKTER, SEYMORE FAW, J. A. PIERCE ASD OTHERS, DESIRING TO 

BECOME PARTIES PLAISTIBF, V. LEE ALLillAN, OR LEE ALLMAS CON- 
STRUCTION COMPANY, IXC., W. A. WILLIAMS, HAMP BURGESS 
AND JOS. W. CALLAWAY. 

(Filed 3 Kovember, 1926.) 

Raads and Highways--Public IVorks-Materialmen-Labomrs-Principal 
and Surety-Actions-1ndictmentCrimina.l Law. 

A civil action for damages will not lie against special road super- 
visors of a county, either as an obligation of the county or against the 
supervisors individually, for failing to take the bond required for ma- 
terial furnishers or laborers under C. S., 2445, as amended by ch. 100, 
Public Laws of 1923, the remedy prescribed being by indictment of the 
latter in their individual capacity. 

APPEAL by defendants, W. A. Williams, H a m p  Burgess and Jos. W. 
Callaway, from L y o n ,  J., ASHE Superior Court. Reversed. 

No coum-el for p l a i n t i f .  
T .  C. Bowie  for defendants .  

PER CUEIAJI. The  complaint alleges that  the defendants, W. A. 
Williams, H a m p  Burgess, and Joseph W. Callaway, were special road 
commissioners of Ashe County. Tha t  they contracted with Lee Allmnn 
or Allman Construction Company, Inc., to build a highway in  Ashe 
County from, a t  or near Othello postoffice to, a t  or near Obids post- 
office, for contract price of $24,000. That  they (Williams, Burgess, 
and Callamay) failed, neglected and refused to require from said Lee 
Allman, or Allman Construction Company, Inc., a bond in  the amount 
specified in chapter 49, C. S., 2445, as codified from chapter 150, 
see. 2, Public Laws of Xor th  Carolina, Session 1913; ch. 191, see. 1 ,  
Public Laws of 1915, and also chapter 100, Public Laws of 1923; and 
failed, neglected and refused to provide any security whatever for the 
labor and material on said road, and failed, neglected and refused to 
comply with the laws of North Carolina, with respect to the letting 
of contracts for public improvements. That  the amount of bond re- 
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quired by said statute of defendants Lee Allman or Allman Construc- 
tion Company, Inc., was $7,500, sufficient, as plaintiff's a re  advised, 
informed and believe, to cover the work and labor and material on said 
road. 

Tha t  plaintiffs performed work and labor on the road, and the speci- 
fied amounts due for same are set forth in the complaint. 

The  defendants, Mr. A. Williams, H a m p  Burgess, and Joseph W. 
Callaway, demurred to the complaint, which was ove r ru l~d  by the court 
below. 

C. S., 2445, i n  part, is as follo~vs:  "If the official of the said county, 
city, town or other municipal corporation, whose duty i t  i s  to take said 
bond, fails to require the said bond herein provided to be given, he  is  
guilty of a misdemeanor." 

The statute provides the rernedy by indictment. The  very matter 
mas decided contrary to the contentions of plaintiffs i n  Noland Co. v. 
T r u s t ~ e s .  190 N .  C., p. 250. On authority of that  case. the judgment 
overruling the demurrer cannot be sustained. As to the liability of the 
road commissioners, i n  their individual capacity, see, also, L a t h a m  v. 
H i g h w a y  Commission, 191 N.  C., p. 141; Lozumun v. Comrs.,  ibid., 152. 

Reversed. 

WILLIAM WADFORD ET AL. V. D. W. DAVIS E'P AL 

(Filed 10 Korember, 1W6.) 

1. Executors and Administrators-StatuteAssets-Creditor-Petition 
to Sell Lmds-Actions-Proccduw. 

Where the executor of the decedent has proceeded under the pro- 
visions of C. S.. 74, to scll,the realty to make asqets to pa?. debts. m ~ d  has 
filed his petition as required by ('. S., 79, it bring made to appear that 
the personalty was insufficient, and thc procc>edings are q t i l l  pending, the 
surplus of the sale is to be reqardetl as realty to be distributed among 
the devisees, C. S ,  56, and a judgment creditor of a devisee desiring to 
attack a debt set forth in the pctition a ?  heinr in frnntl. .md thus dimin- 
ishing their distribntive share of the &ate, they qhoiild do so in these 
proceedinrs, and not by indryendent action 

2. Same--Ex P m t e  Proceedings-PartieH~~dments-Ir~depndent Ac- 
tions. 

Where the executor has filed a proper petition for the  ale of realty to 
pay debts (C. S., 79) ,  the judgment creditors interested in the surplus, 
if riot made parties, and desiring to conteqt one of the debts set out in 
the partition for fraud, may make themselves parties and proceed therein 
accordingly, tile procedure being cx partc on the part of the executor 
(C. S., 759), and an independe~lt action by them will not lie for fraud 
until after final judgment in the proceedings. 
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3. Same-Presumptions. 
The regularity of the proceedings by an executor to sell lands to 

make assets to pay debts due by the estate will be presumed in the 
absence of evidence to the contrary. C. S., 74, 79, 56, 759. 

The judgment creditors of the decedent, having an interest in the 
surplus of the sale of realty to make assets to pay debts, are such neces- 
sary or proper parties as to entitle them to intervene in the proceedings 
of the executor, and make themselves parties, before final judgment. 
0. S., 456. 

APPEAL by plaintiffs from Barnhill, J., March Term, 1926, of WAKE. 
Affirmed. 

This is a civil action brought by William Wadford, Mary Eva Wall, 
G. G. Wall, J. M. Brewer, trustee in bankruptcy for Wake Grocery 
Company, and certain other judgment creditors of W. E. Mitchell, 
against D. W. Davis, W. E. Mitchell, W. E. Mitchell, Executor, W. A. 
Wall, Lucy A. Wall, N. Y. Gulley, commissioner. 

The material allegations are that Mary Mitchell died in  June, 1923, 
leaving a last will and testament duly probated in Wake County and 
the bulk of her property consisting'of real estate was devised to W. E. 
Mitchell. That W. E .  Mitchell was appointed executor of the last will 
and testament of Mary Mitchell, and has duly qualified and is acting as 
such. That a special proceeding entitled "W. E. Mitchell, executor of 
Mary Mitchell, and W. E. Mitchell, Lucy A. Wall, W. A. Wall, 
ex parte," was commenced in  the Superior Court of Wake County 
before the clerk to sell the land of Mary Mitchell, deceased, to pap 
certain alleged indebtedness amounting to some $5,500. A part of the 
indebtedness, a $4,000 note alleged to be given by Mary Mitchell, de- 
ceased, to her daughter Lucy A. Wall, "is a false and spurious docu- 
ment and was not in truth or in fact ever executed or delivered by the 
said Mary Mitchell, deceased." That this $4,000 spurious note was a 
scheme and pretense to cheat and defraud the creditors of W. E. 
Mitchell. That the "defendants W. E. Mitchell, D. W. Davis and 
Lucy A. Wall, wrongfully and fraudulently conspired together to cheat 
and defraud the creditors of the said W. E. Mitchell and to cause to be 
executed and put forth the said alleged note," etc. That W. E. Mitchell 
is insolvent, except what was devised to him by his mother, Mary 
Mitchell. 

The plaintiffs prayed judgment, in par t :  (1) That defendants be 
restrained and enjoined from further prosecuting the special proceed- 
ing and the commissioner appointed by the court from selling the land, 
etc. (2 )  Alleged $4,000 note be declared null and void, etc. 

The defendants answer and deny the material allegations of the com- 
plaint and for a further answer say: "That the defendants are informed 
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and believe, and so allege, that  the  note for $4,000 antl interest on i t  
will amount to approximately $4,900. F o r  the funeral expenses, taxes, 
and other debts, and costs of administration fixed by law, including the 
$4,000 note and interest, will aggrrxgate about $3,500, antl that  the order 
of the clerk of the Superior Court of T a k e  County n a s  orderly and 
properly made, and these plaintiffs had no right to inte-fere 116th such 
sale, thus nullifying a juclgnwnt of a court of comprtent jurisdiction; 
that  if the plaintiffs ha re  any cause of action, they sllould have made 
thenlselves parties to the special proceeding now pending befort the 
clerk of the Superior Court, and asserted tlwir right to the fund, which 
by law remains real estate and subjtct to judgment iens, aftcr the 
debts of testatrix are paid. I n  addition to the amounts ,ibove set forth. 
the ~ i d l  itself provides that  Lucy A. F a l l  be paid the sum of $300, and 
all other personal property, consisting of household and kitchen furni-  
ture, was specifically devisrd, and i t  is  necessary to srll I h e  land to pay 
this legacy. Wherefore, the defendants pray judgment: First, Tha t  
plaintiff's action be dismissed. Second, That the land be sold under the 
order of the clerk of the Supcrior Coui-t of Wake County, heretofore 
made. Third,  That  the plaintiffs hc taxed with the co1;ts incurred by 
reason of the  restraining order. Fourth.  That  if plaintiffs claim any 
right to fund arising from the sale of said lands that  t he~r  be required to 
assert their rights i n  the special proceeding now pentling in the court 
of the clerk of the Supcrior Court." 

T h e  court below rendered judgment as follows: "That ally right that  
the plaintiffs, or either of them may have against the defendants, or  
either of them on account of the matters and things alleged in the 
complaint could he asserted only in  the special proceeding pending 
before the clcrk of the Superior Court of Wake County for the sale of 
the lands of Mary Mitchell, dcceascd, to make assets for  the payment 
of the alleged indebtedness of the said X a r y  Mitchell, deceased, which 
said special proceeding is referred to in the complaint filed in the  
cause, and the court being of the further opinion tha t  this court has no 
jnr id ic t ion  to hear and determine the issues raised in the pleadings 
filed in  the abore entitled cause and that  the complaint does not state 
a cause of action; and the defendant having demurred ore tenus to the 
complaint, it  is ordered and adjudged that  said demurrer be, and i t  is, 
hereby sustained antl that  this action be, and is hereby dismissed," etc. 

Tho plaintiffs c s c c p t d  and assigned as error the judgment rendered, 
and appealed to the Supren~e  Court. 

Jlills cP. Mills, E. IT'. Timbr~dalce  d Son, Dozrglass d Douglass and 
R. X. Sinlms for plaintiffs. 

AT. Y .  Gulley for defewdnnfs. 
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CLARKSON, J. C. S., 74, is as follows: Sale of realty, if personalty 
insufficient for debts. When the personal estate of a decedent is insuffi- 
cient to pay all the debts, including the charges of administration, the 
executor, administrator or collector may, at any time after the grant 
of letters, apply to the Superior Court of the county where the land or 
some part thereof is situated, by petition, to sell the real property for 
the payment of the debts of such decedent." 

C. S., 56, is as follows: Surplus of realty sold for debts is real assets. 
A11 proceeds from the sale of real estate, as hereinafter provided, which 
may not be necessary to pay debts and charges of administration, shall, 
notwithstanding, be considered real assets, and as such shall be paid 
by the executor, administrator or collector to such persons as would 
have been entitled to the land had it not been sold." 

An ex parte petition was filed in the Superior Court of Wake County 
before the clerk to sell the land of Mary Nitchell, deceased, to pay her 
debts. The executor and all the devisees under the will, all being of 
age, were made parties and an order made appointing a commissioner 
to sell the land. The contents of the petition for sale must be as fol- 
lows: C. S., 79. "The petition, which must be verified by the oath of 
the applicant, shall set forth, as far  as can be ascertained: (1) The 
amount of debts outstanding against the estate. (2) The value of the 
personal estate, and the application thereof. (3) A description of all 
the legal and equitable real estate of the decedent, with the estimated 
value of the respective portions or lots. (4) The names, ages and resi- 
dences, if known, of the devisees and heirs at  law of the decedent." 

A license to sell real estate will be granted if the personalty is insuffi- 
cient for the payment of the debts. I t  must be shown in  a petition to 
sell land to make assets that the personal estate has been exhausted, or 
it will be clearly insufficient to pay the debts of the estate. C. S., 74; 
Shields v. McDowell, 82 IS. C., p. 137; Clement v.  Cozart, 107 N.  C., 
695; Moseley v. Moseley, ante, 243. 

I n  Morris v. House, 125 N.  C., 555, it is said: "It was claimed on the 
argument for the plaintiffs (and we are not furnished with any argu- 
ment or brief for defendant), that the sale was made under the second 
order (May Term, 1864), which order is styled 'John Carson, adminis- 
trator, etc., and others, ex parte,' and the report of sale is styled 'John 
Carson, administrator, etc., and others, ex parte,' and the plaintiffs 
contend that this of itself shows that they were not parties. We do not 
assent to this proposition, though the better and more regular way 
would have been to make the heirs at  law of the defendant's intestate 
parties defendant, yet we do not say that this was absolutely necessary 
in order to bind the heirs and convey the title. I t  has been held that 
it was not, H a w i s  v.  Brown, 123 N.  C. 419, and E x  parte dvery ,  
64 N. C., 113.". 
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C. S., 759, is as follows: " E x  parta; commenced by petition. I f  all 
the parties in interest join in the proceeding and ask the same relief, 
the commencement of the proceedings shall be by petition, setting forth 
the facts entitling the petitioners to relief, and the nature of the relief 
demanded." C. S., 760, the "clerk acts summarily," etc. 

The presumption from the record is that this ex pctrte special pro- 
ceeding is regular in every respect. From a careful reading of the 
complaint, there is no allegation that the interlocutory order, ordering 
the sale made by the clerk was obtained by fraud, nor i,3 there any final 
judgment in the cause. The whole basis of the complaint is that the 
$4,000 note made by Mary Mitchell to Lucy A. Wall "is a false and 
spurious document," and the further allegations charging those who 
"fraudulently conspired to cheat and defraud the creditors of W. E. 
Mitchell." So far as the ex parte proceeding had gonc, at  the time of 
the commencement of this action, there is nothing shown by the record 
that it was irregular, erroneous or void. Fowler v. Fowler, 190 N. C., 
536; Finger v. Smith,  191 N. C., 818. The action for. the sale of the 
land, under the ex parte proceedings was for the payment of the tes- 
tatrix's debts. 

I n  Carter v. Rountree, 109 N. C., 29, it is said: "It is well settled, 
that pending an action before the final judgment, an interlocutory order 
or judgment may be attacked for fraud by a motion or proceeding i n  
the action, but after the final judgment thr, remedy for fraud is by an 
independent action brought for the purpose. See the cases cited, supra, 
and other cases cited in Seymour's Digest (Sth), p. 28 L et seq." 

In  .Moody v. Wike, 170 K. C., 544, citing a wealth of authorities, it 
is said: "When a cause is closed by a final judgment, a proper remedy 
is to proceed by an independent civil action to set i t  aside if it was 
procured by fraud." 

I n  Fowler v. Fowler, supra, p. 541, it is held: "It is well settled that 
for fraud perpetrated on a party to the action the judgment must be 
attacked by an independent action, citing authorities. 

The action of plaintiffs is a novel procedure. We can find no prece- 
dent like it, or to sustain it. The order appointing a  commissioner in 
the ex parte proceeding is interlocutory and not a final judgment, and 
therefore an independent civil action could not be broug-ht if the inter- 
locutory order was procured by fraud. Plaintiffs do not attack the 
ex parte proceeding, but attack the validity of a note which, if paid, 
would diminish the estate of W. E. Mitchell, devised to him by his 
mother Nary  Mitchell, and thus effect the quantum of plaintiffs' interest 
in the land, they being judgment creditors of W. E. Mitchell. They 
have a lien as judgment creditors of W. E. Mitchell on the land milled 
him, subject to all valid claims against the estate of Mary Mitchell and 
subject to his homestead rights. 
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Par t  of C. S., 614, defining rights of judgment creditors, is as fol- 
lows: "And is a lien on the real property in the county where the same 
is docketed of every person against whom any such judgment is ren- 
dered, and which he has at the time of docketing thereof in the county 
in which such real property is situated, or which he acquires at  any 
time thereafter," etc. 

Under C. S., 56, supra, the surplus of realty sold for debts is real 
assets, and paid to such person as would have been entitled to the land 
had it not been sold. 

C. S., 456, in part, is as follows: "Any person may be made a defend- 
ant who has or claims an interest in the controversy adverse to the 
plaintiff or who is a necessary party to a complete determination or 
settlement of the questions involved," etc. 

Under our liberal practice, and the facts and circumstances of this 
case, we think the language of the statute broad and comprehensive 
enough to permit plaintiffs in the present action to intervene as parties 
in the ex parte proceedings. The settlement of the only question in- 
volved is the validity of the $4,000 note. When they become parties 
and the pleadings raise an issue of fact as to the validity of the note 
it can be tried out by a jury at  term. This does not interfere with the 
orderly procedure of the sale of the land, but settles the controversy as 
to the validity of the alleged spurious $4,000 note, and fixes the duty on 
the executor, W. E. Mitchell, to whom payment should be made out of 
proceeds derived from the sale of the land. Jones v. Asheville, 116 
N.  C., p. 817. 

30 Cyc., p. 127, says: "Under American Codes. I n  other cases, 
however, and notably in recent cases, these enactments have been in- 
terpreted as permitting a very full joinder of defendants. This ten- 
dency is especially marked in actions seeking equitable relief. The 
provisions of The Code, it is declared, adopted the rule of equity 
joinder in its most liberal form. A community of interest among d e  
fendants is necessary, but it is community of interest in something wider 
than a precise 'subject of action' between plaintiff and each defend- 
ant-it is a community of interest 'in the controversy.' There is a 
noticeable tendency under The Code, as in equity pleading, to treat the 
rule, not as an inflexible rule of practice or procedure, but as a rule 
founded in general convenience, which rests upon a consideration of 
what will best promote the administration of justice without multiply- 
ing unnecessary litigation on the one hand or drawing suitors into 
needless and unnecessary expenses on the other." Oyster v. Mining 
Co., 140 N.  C., 135. 

For the reasons given, the judgment of the court below is 
Affirmed. 
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STATE v. HOLT ET AL. 

(Filed 10 Xovember, 1926.) 

1. Robbery-Indictment - Highways - Forcible Taking of a Thing of 
blne--Criminal Law. 

As to the place charged in the offense of highway rc~bbery, it  is only 
necessary for the indictment to charge that it  mas committed in or near 
a highway, and that the defendant charged tlieremith feloniously and 
forcibly took from the State's prosecuting witness goods or money of any 
valiie by violence or putting him in fear, etc. 

2. Same--Statute-Less Degree of Same C r i m c d s s a u l + E v i d e n c ~  
Verdict. 

An assault upon the person is a necessary ingredient to be charged in 
an indictment for highn-ay robbery, and under an indictment for this 
offense the lesser degree of crime of an assault with :t deadly m7eapon 
where a pistol is used, is included in the greater offense cllargecl, and 
under conflicting evidence as  to whether highway robbery or an assault 
only with a deadly weapon has been commifted, the jury may find verdict 
for the lesser oRense. C. S., 4639. 

Where the indictment is sufficient and the evidence is conflicting as  to 
whether the defendant committed highway robbery or a n  assault with a 
deadly weapon. the jury may find for the lesser offense, cad i t  is the duty 
of the trial judge to so instruct the jury, though a special request therefor 
had not been aptly tendered in writing. C .  S., 565, -1630, 4640. 

CRIMINAL ACTION before Redwine, Emergmcy Judge,  at June Special 
Term, 1926, of FORSYTH. 

The defendants, Bob Holt, Hassell Holt, Byron Gibson and Charles 
Holt, mere tried upon a bill of indictment, charging !,aid defendants 
with highway robbery in taking from the person of Grady Raines the 
sum of thirty dollars and assaulting him with a pistol. 

There was testimony on behalf of the State tending to show that on 
or about 26 February, 1926, Grady Raines was traveling from High 
Point to Winston-Salem. I n  the car with him were two women, Cora 
Bacon and Sallie Crump; that as the State's witness, Raines, approached 
a little filling station about five miles from High Point, opposite the 
residence of defendant, Byron Gibson, there was an  automobile back- 
ing out from Gibson's house into the road; that when the car backed 
out into the road, the defendants got out of the car and one of them 
called to Raines to come back. Raines went back to where the defend- 
a n t s  were standing in the road and testified that defendant, Bob Holt, 
stated that he was on a scout and did not have any money; that there- 
upon the defendant, Hassell Holt, struck him with something like a 
baseball bat, and Bob Holt said, "Give me your money." -4t that time 
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Bob Holt had a pistol, and the other defendants, Byron Gibson and 
Charlie Holt, were standing there in his presence. That thereupon 
Bob Holt struck him on the head with the pistol and ordered him to hold 
up his hands, and Hassell Holt struck at  him with a stick. Witness 
further testified that Bob Holt then took a twenty-dollar bill and a 
ten-dollar bill and some change out of his pocket. At this time the 
State's witness spoke to the defendant, Gibson, whom he knew, and said, 
"Are you going to let these boys kill me here?" Thereupon, Gibson 
put his hands on Raines' shoulders and pushed him through the crowd 
and told them not to hit this man any more. 

The State's witness, Raines, reported the matter to the police officers 
immediately, and soon thereafter Bob Holt was arrested. At the time 
of his arrest the defendant, Bob Holt, was asleep in a barn about one 
hundred yards from the house of the defendant, Gibson. H e  had a 
pistol, and upon being searched, the officers found a twenty-dollar bill 
upon his person. 

The defendant, Hassell Holt, was also arrested and a ten-dollar bill 
mas found under his pillow and three one-dollar bills and some change 
in the pockets of his overalls. 

The defendants, Charles Holt and Hassell Holt, testified at  the trial. 
The defendants, Bob Holt and Byron Gibson, did not testify. 

The testimony of the defendant mas to the effect that the State's 
witness, Raines, owed Bob Holt some money and that Bob Holt made 
demand upon him for the money, and that thereupon he paid Bob Holt 
$30.00, said sum being in  the form of a $20.00 bill and a $10.00 bill; 
that after Raines had paid the defendant, Holt, he started back toward 
his car at  the filling station and cursed Bob Holt, and that thereupon 
Bob Holt hit Raines with his pistol. 

Upon the evidence the defendant contended that there was no rob- 
bery at  all, but that Raines had paid the money voluntarily to Bob 
Holt, and that after the money had been paid and Raines was leaving 
the scene, that he cursed Bob Holt, and that Bob Holt pursued him and 
hit him over the head with a pistol, and that, under this evidence, the 
only crime that was committed was assault with a deadly weapon. The 
defendants, Bob Holt and Hassell Holt and Byron Gibson, were con- 
victed. Bob Holt was sentenced to five years in the State's prison; 
Hassell Holt to three years, and Byron Gibson to two years. 

From the judgment pronounced the defendants appealed. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

M.  L. Mott, Jr., for defendants. 
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BROGDEK, J. At the conclusion of his Honor's charge, counsel for 
defendants requested the court to charge the jury thai; if it should be 
found that the money was paid voluntarily by the State's witness to 
the defendant, Bob Holt, and that after the payment there was an al- 
tercation, and the defendant, Bob Holt, struck the witness with a pistol, 
that this would constitute only an assault with a deadly weapon. The 
trial judge stated: "I think my charge fully covers that. I have in- 
structed them that highway robbery constitutes the taking by violence 
and force, and before you can convict these defendants you must find i t  
was taken by violence and force." Counsel for defendants thereupon 
addressed this question to the judge: "Did your Honoi- charge relative 
to the fact that they could be convicted of assault with a deadly weapon 
in this matter?" The judge replied, "No, sir." 

The only question submitted to the jury by the trial judge in his 
charge was, whether or not the defendants, Bob Holt and Hassell Holt, 
or either of them mas guilty of robbery, and whether or not Byron Gib- 
son and Charles Holt were present, aiding and abetting in the perpe- 
tration of the crime. The charge of the court concluded with these 
words: "Now, as I stated, gentlemen, you may convict one or all of 
these defendants as you may find the facts to be, under the charge of 
the court, or you may acquit the one or all of them, :is you may find 
the facts to be under the charge of the court." 

The request of defendants' counsel that the court charge the jury 
that they could find the defendants guilty of an assault with a deadly 
weapon was not in  writing, and hence did not comply with C. S., 565, 
and the trial judge was at  liberty to disregard it. But, was i t  the duty 
of the trial judge, under the evidence, to present that phase of the case, 
irrespective of a proper request from counsel for defendants?" 

C. S., 4639, provides as follows: "On the trial of any person for 
rape, or any felony whatsoerer, when the crime charged includes an 
assault against the person, it is lawful for the jury io acquit of the 
felony and to find a verdict of guilty of assault against the person in- 
dicted, if the evidence warrants such finding, etc." 

Lord Mansfield defines robbery thus : "A .felonious taking of property 
from the person of another by force." Blackstone defines i t  as "the 
felonious and forcible taking from the person of another of goods or 
money of any value by violence or putting him in fear." 

To constitute highway robbery, it is only necessary to further charge 
and prove that the crime was committed in or near a highway. S. v. 
Burke, 73 N. C., 83; S. v. Urozun, 113 N. C., 645. I t  is obvious, 
the!efore, that the crime charged in the bill of indictment includes an 
assault against the person, and, this being true, the statute, C. S., 
4639, makes it lawful "for the jury to acquit of the felony and to find 
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a verdict of guilty of assault against the person indicted, if the evidence 
warrants such finding." 

Does the evidence in this case warrant such finding? The evidence - 
for the State makes out a crime for highway robbery only; but the evi- 
dencerof defendants, if believed, tends to show that there was no rob- 
bery at  all, for that the State's witness voluntarily paid the money to 
the defendant, Hol t ,  and, after such voluntary payment, was thereafter 
assaulted with a deadly weapon. This evidence warranted the submis- 
sion to the jury, of the question of assault with deadly weapon; and if 
the evidence, in such cases, warrants it, the trial judge must submit 
that phase of the case to the jury whether properly requested or not. 

I n  S. v. Hill, 181 N. C., 558, the defendant was indicted for as- 
sault with intent to commit r a m  The evidence was inconclusive as to 
the intent to commit rape, and, upon the conclusion, counsel for the 
defendant requested the court to acquit the defendant. I n  discussing 
this phase of the case, Justice Walker says: "We cannot grant the 
nonsuit, as the defendant could have been convicted of an assault the 
same as if it had been separately charged in  an  indictment. C. S., 
4639." 

I n  S. v. Williams, 185, N. C., 685, the defendant was charged with 
rape, and his counsel requested the court to charge the jury that there 
were five verdicts that might be returned under the indictment, to wit: 
(1) Rape; (2) ,  assault with intent to commit rape; (3) ,  assault with 
deadly weapon; (4),  assault upon a female; (5), not guilty. The trial 
judge refused to give this instruction, and the defendant excepted. I n  
discussing this exception, Justice Walker says: "The instruction r e  
quested by the prisoner should have been given, at  least substantially, 
and if not given, or if i t  had not been asked for, the judge, of his own 
motion, should have submitted to the jury proper instructions as to 
the commission of a lesser offense than that charged in the bill of in- 
dictment, and his failure to do so even without an appropriate prayer 
by the prisoner was error." (Citing C. S., 4639-4640.) 

I n  S. v. Nash, 109 N. C., 824, i t  is held that "where there was a 
serious conflict between the testimony of prosecutrix and that of de- 
fendant, i t  was erroneous to restrict the jury to either the theory of 
the State or to that of the defendant, as they may predicate their find- 
ings upon a hypothesis not consistent with either theory." S. v. Mer- 
.rick, 171 N. C., 788; S. v. Allen, 186 N. C., 302; S.  v. Efird, 186 N. C., 
482. 

The attorney-general, with his usual candor and frankness, in dis- 
cussing the failure of the court to charge the jury as to whether or not 
the defendants could be convicted of an assault with a deadly weapon, 
says: "This, in reality, presents a serious question, but we submit that 
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while the evidence of the  prosecuting witness showed a n  assault wi th  
t h e  deadly weapon upon  him, t h a t  th i s  very assault was  p a r t  of t h e  
means uscd by  the  defendant, Bob  Hol t ,  to  consummate t h e  h ighway 
robhcry." T h i s  itlcr~tical contention a p p w r s  i n  S. v. Williams, 1 8 5  
N. C., 685. T h e  contention was a s  fo l lo~vs :  "The S t a t e  contend8 tha t ,  
while the er idcnce of t h e  prosecuting witness shon-etl a n  assault wi th  
a deadly weapon upon  the  prosecutrix, yet th i s  very assault m s  p a r t  
of t h e  Incans used by  t h e  defendant t o  force her." , T ~ l s f i c e  Tl'alkrr. 
refcrr ing to th i s  content io~i ,  says :  "But  n e  a r e  unable t o  agree wi th  
th i s  contelltion of the  State ,  o r  to  decide according t o  i t ;  bu t  o u r  opinion 
is, a n d  wc  so hold t h a t  t h e  substance, a t  least, of the  p rayer  should 
h a r e  been g i r e n  to  t h e  jury,  a n d  i n  fai l ing to  do so, t h e  c.ourt committed 
a n  ~ r r o r . "  

F o r  tlie e r ror  specified, i n  fa i l ing  t o  sulnnit to  the  j u r y  t h e  phase 
of t h e  rase, im-olring aswul t  wi th  a clcadly weapon, there must  he a 

N e w  tr ia l .  

IIOGGARD v. BROWS,  AD~IISISTRATOR. 

(Filed 10 Korember. 10'36.) 

1. Pleadings-r\llegation~-Fri1~1~1. 

Allegatio~is of fraud to disprove that a check ncceptcd in full for qerr- 
ice< rentleretl mutt Iw snfficir~itly alleged in th r  romlrlnint in all its ewen- 
tin1 elcme~it\ to ndnlit of parol evidence to  the contrary. 

2. S a m c E v i d c n c c . .  
l.:ritlence of fraud in the ~ r o c u r e m m t  of n r e c ~ i p t ,  in this case nritten 

upon n check cii~hecl by the creditor, is crroneonsly ntlmittetl when the 
nl lcgat io~~s of the complaint are insufficient. 

\Yl~cre the creditor has received a check with entry thereon it was in  
full for s c n  iceq rrnclcrrrl, allegations of frnud in its lrrocnrernent, that 
she could barely 111ol.e than n rite her name, n i t l ~ o n t  :IT rrment t l ~ t  \he 
W:IS so sitnated nc  not to  liar^ the chccli rend to  her or i)thern7ise inform 
licr5elf of the con tc~~~tc ,  is insnfhcicnt to atl~nit of ~);irol r~iclencc to the 
contrary. 

4. Issr1rs-Vc.rdict-Fra11(1-~4ppral and Error .  
Where an issue of fraud 111 the p~ocurelnent of a rtveipt is i o  iuter- 

w o ~ c n  11n(1er the e\ idence and tlie iaw of t l ~ e  caw, w ~ t h  other i w w s  sub- 
mitted, that  th r  answers of the other ~csiics are infln~nctvJ I)$ i t ,  the 
verdict on the issue of fraud n ill  not lw c~onsidereii ns inimnteri:il 

C~vrr ,  ACTION, t r ied before Szcnn, J., a t  M a y  Term,  1926, of *\LA- 

AISNCE. 
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Plaintiff brought an action against the defendant, Brown, adminis- 
trator of George H. Troxler, alleging that on 1 November, 1923, George 
H.  Troxler, defendant's intestate, being an old man, infirm, and an 
invalid, moved to her house, and she waited upon him until his death 
on 27 August, 1924; that on account of the condition of said Troxler, 
by reason of age and infirmity, it was necessary for her to give nearly 
all of her time and attention to him in  order that he might be properly 
cared for, and that her services were worth $10.00 a day, aggregating 
for the whole period the sum of $3,000.00. 

The defendant alleged and offered evidence tending to show that he 
had a contract with plaintiff to care for his intestate, by the terms of 
which he was obligated to pay the plaintiff $20.00 a week for services 
rendered the intestate, and also to pay $10.00 a week to Miss Cobb, a 
nurse who was employed to help   la in tiff care for the intestate. Various 
payments of $20.00 had been made to plaintiff during the period, and 
on 8 September, 1924, defendant sent a check to the plaintiff in words 
and figures as follows: "Burlington, N. C., 9-8-1924. No. 1. First 
Savings Bank 66-637. P a y  to the order of Mrs. W. C. Hoggard 
$20.00-Twenty Dollars insured-Dollars. Services and Board. Geo. 
H. Troxler, to date. W. W. Brown, administrator for Geo. H. Troxler, 
m. m. Endorsed on back: "Xrs. W. C. Hoggard, Burtner Furniture 
Co." 

The intestate died on 27 August, 1924, and this check was, therefore, 
sent some days after his death. The defendant contended that the check, 
having been received and cashed by the plaintiff, constituted a settle- 
ment between the parties. I t  appears also that the intestate, George 
H. Troxler, had given to plaintiff a check for $1,000.00 on 30 June, 
1924. Plaintiff contended that this check was a gift. 

The plaintiff filed a reply alleging: "That if the defendant has a 
check, as is set forth in the said amended answer, given her for "serv- 
ices and board of George H.  Troxler to date," the same was obtained 
from the plaintiff in  this action by false representation, concealment 
and fraud of defendant with the purpose of cheating her out of her 
services sued for in this case; that the plaintiff is not an educated 
woman and is only capable of writing her name, and if any such state- 
ment was made upon the face of said check, her attention was not 
called to i t ;  she did not see it at the time it is alleged that said check 
vas  given to her and accepted by her and cashed by her." 

Plaintiff testified that she was living in the intestate's house and got 
her house rent free, and, further, that she endorsed the check of 8 
September, 1924, and got the money. Plaintiff further testified, in 
regard to the check of 8 September, 1924, upon which was the notation 
referred to, that Mattie Cobb gave her the check, but that she had 



49 6 I N  T H E  SUPREME COURT. [I92 

no recollection of what was on it. Plaintiff mas permitted to testify, 
over the objection of defendant, that she thought the check was for 
board only, and that if there mas anything on the check that bound her, 
she did not know i t ;  that she could read and w i t e  a little bit and could 
write her name sometimes so anybody could read it. 

The following issues mere submitted to the jury: ( 1  ) Did the plain- 
tiff receive and endorse the check dated 8 September, 1924, as alleged 
in  the defendant's further defense? (2)  .Cf so, mas such receipt and 
endorsement procured by the fraudulent conduct of the defendant, as 
alleged in the plaintiff's reply 2 (3) What amount, if any, is plaintiff 
entitled to recover of the defendant? The jury answered the first issue, 
no; the second issue, yes; and the third issue, $3,000.00. 

There was judgment upon the verdict and the defendant appealed. 

R. C. Strudwick, John J .  Henderson, John A. Barrinlyer for plaintif. 
Long & Allen, Coutler, Cooper & Carr for defendad. 

BROQDEN, J. Was there sufficient allegation of fraud and any evi- 
dence thereof, warranting the submission of the second issue to the 
jury? 

I t  is established law in this State that, in pleading fraud, the facts 
constituting fraud, must be clearly alleged in order that all the neces- 
sary elements may affirmatirely appear. Sash v. Hospital Co., 180 
N.  C., 59; Lanier v. Lumber Co., 177 N.  C., 200; Colt 2;. Kirnball, 190 
N. C., 169. 

The only facts alleged as constituting fraud are as follows: "That 
the plaintiff is not an educated woman and is only capable of writing 
her name, and if any such statement was made upon the face of said 
check, her attention was not called to i t ;  she did nclt see it at  the 
time it is alleged that said check was given to her and accepted by her 
and cashed by her." This is not a sufficient allegation of fraud. Colt 
v. Kimball, supra. 

Nor is there sufficient evidence of fraud to be submitted to the jury. 
The only testimony relied upon from whic.h fraud could be inferred 
is that plaintiff testified that Mattie Cobb gave her the last check that 
had the entry "for services and board of George H. Troxler to date," 
written thereon, and that she thought it was for boaro like the other 
checks that had been given her;  that she had no education and that 
she could read and write a little bit, and that she did not know why 
the memorandum was written. There is no suggestion that the defend- 
ant was present when the check was delivered to her or made any state- 
ment to the plaintiff about the check, or in any may or manner pre- 
vented her from reading the check or ascertaining its meaning, or hav- 
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ing the entries thereon explained to her. This testimony of plaintiff 
constituted no evidence of fraud, and where there is no evidence to 
support an issue, it should not be submitted to the jury. Brown V .  

Rinsey, 81 N. C., 245; S. v. Prince, 182 N .  C., 790; Markham-Stephens 
Co. v. Richmond Co., 177 N .  C., 364; Colt v. Rimball ,  190 N.  C., 169; 
S .  v. Martin, 191 N.  C., 404. 

The defendant in apt time requested the court to charge the jury as 
follows: "I charge you that if you find the facts to be as shown by 
the evidence in  this case, you will answer the second issue, no." His  
Honor refused to so charge the jury. Under the evidence in  this case 
the defendant was entitled to this instruction. Markham-Stephens Co. 
v. Richmond Co., 177 N.  C., 364. 

The plaintiff contends that the second issue was immaterial, but an 
examination of the record will disclose that the first and second issues 
were so closely related and interwoven that a consideration of the second 
issue no doubt had a bearing upon the answer to the first. 

There are other serious exceptions as to the effect of the memoran- 
dum on the check in controversy, and as to the competency of evi- 
dence. We express no opinion as to these exceptions. 

New trial. 

JOE PASS  v. MARY ELIAS. 

(Filed 10 November, 1926.) 

Summons-Process-Statutes-Courts--Justices of the Peace--Superior 
Courts--Special Appearances-Motions. 

The same requirements as to a proper service of summons in a civil 
action issuing from the court of a justice of the peace, must be observed 
by the process officer as from the Superior Court, C. S., 1500, Rule 16, 
and where a copy thereof is not served at the time of its reading to the 
defendant, the service is invalid, and the action will be dismissed on 
special appearance and motion, when the defendant has preserved this 
right by a like motion in the court of the justice of the peace. C. S., 
1487, 14881; 3 C. S., 479. 

CIVIL ACTION, before Webb, J., at August Term, 1926, of GUILFORD. 
On 17 April, 1925, the plaintiff instituted an action before a justice 

of the peace to recover of the defendant the sum of $18.00. The return 
upon the summons is in these words : "Received 24 April, 1925. Served 
24 April, 1925, by reading the within summons to Nary  Elias. D. B. 
Stafford, S. E. B. Ballinger, D. S." The defendant, through her 
counsel, made a special appearance in the court of a justice of the 
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Pass v, ELIAS. 
-- 

peace for the purpose of dismissing the action, for the reason that the 
summons had not been properly served upon the defendant. The jus- 
tice of the peace denied the motion and proceeded to judgment. The 
defendant appealed to the Superior Court, properl;~ protecting all 
rights, and in the Superior Court made :t special appearance to dis- 
miss for the reason given in the magistrate's court. The motion was 
overruled, and the case proceeded to trial over the objwtion of defend- 
ant, resulting in a .verdict in favor of plaintiff and against the defend- 
ant for the said sum of $18.00. TJThereupon the defendant appealed. 

,Vo counsel for plaintif f .  
Thomas J .  B i l l  for de fendan t .  

BROGDEK, J. The question is this: Must the summons in the court 
of a justice of the peace be served by delivering a copy t ,  the defendant? 

3 C. S., 479, provides that '(the officer to whom the summons is 
addressed must note on it the day of its delivery to him, serve it by 
delivering a copy thereof to each of the defendants, and return i t  
within the time specified therein for its return, etc." 

C. S., 1300, rule 16, provides: "The chapter on Civil Procedure, 
respecting forms of actions, parties to actions,-the time:; of commencing 
actions, and the service of process, shall apply to justices' cou,rts." 

C. S., 1487, provides for the issuance and form of a summons and 
the return date in  the courts of a justice of the peace. 

C. S., 1488, provides that the officer to whom the summons is deliv- 
ered shall return the same within five days after its receipt. 

But neither of these statutes provides a method of serving the 
process, except the nlethod prescribed in  the chapter on Civil Procedure. 
Indeed, before the passage of the new practice acts, a summons issued 
by a justice of the peace against a corporation required that service 
should be made by delivering a copy. This was the identical method 
prescribed for serving sumnlons in actions commenced in the Superior 
Courts against corporations. 

Construing C. S., sec. 1500, sub-sec. 16, and C. S., 479, together, it 
is clear that a summons issued from a court of a justice of the peace 
must be served in the same manner as a summons . s u e d  from the 
Superior Court. As no copy of the summons was left with the de- 
feidant, as required by laT< the defendant was not properly in court, 
and the motion to dismiss should have been allowed. Aaron v. Lumber 
Co., 112 N .  C., 189; Lowman 5 .  Ballard, 163 N.  C., 18;  Hatch v. R. R., 
183 N. C., 617. 

Reversed. 



E. C.] FALL TERM, 1926. 499 

R. S. BUSBEE, TRUSTEE, V. CHARLES A. CREECH, F. K. BROADHURST 
AXD W. H. AUSTIN. 

(Filed 10 November, 1926.) 

Kegotiable Instruments-Endorsers-Notice of Dishonor-Evidence. 
Where a negotiable note sued on has the name of the defendant en- 

dorsed thereon without indication that he has signed in any other 
capacity, and he is not notified of its nonpayment at maturity, as the 
statute requires, C. S., 3086, evidence that he had signed otherwise is 
incompetent, and he is discharged from liability thereon, C. S., 3044, 
3071. 

CLARKSON, J., not sitting. 

APPEAL by plaintiff from judgment of 'Barnhill,  J., at March Term, 
1926, of WAKE. 

Action upon note, payable to order of plaintiff, executed by defend- 
ant, Creech, and endorsed by defendants, Broadhurst and Austin. The 
note was not paid at maturity. Judgment by default final was ren- 
dered against defendant, Creech, on said note. No notice of its dis- 
honor by nonpayment at  maturity was given by plaintiff to defendants, 
Broadhurst and Austin. They relied upon the failure of plaintiff to 
give such notice as a defense to plaintiff's action against them as in- 
dorsers. Plaintiff contended that no notice of dishonor was required, 
for that defendants, although indorsers, mere primarily liable on the 
note. From judgment dismissing the action at  close of plaintiff's evi- 
dence, as upon nonsuit, plaintiff appealed to the Supreme Court. 

A. B. Andrews for plaint i f f .  
Pou & POU, J. L. Elmanuel for defendant. 

Con-XOR, J. There mas no evidence that plaintiff notified defendants, 
or either of them, of the dishonor of the note by nonpayment at  ma- 
turity within the time prescribed by statute. C. s., 3086. The note 
was not protested for nonpayment. Each defendant having placed his 
signature upon the note otherwise than as a maker, and not having 
indicated by appropriate words an intention to be bound thereon in 
some capacity other than as an indorser, is deemed to be an indorser, 
C. S., 3044, and is liable on the note only as an indorser. The general 
rule prescribed by statute, C. S., 3071, is that when a negotiable instru- 
ment has been dishonored by nonacceptance or nonpayment, notice of 
dishonor must be given to the drawer or to each indorser, whose liability 
on the instrument is secondary and not primary; any drawer or in- 
dorser to whom such notice is not given is discharged. However notice 
is not requir.ed to be given to indorsers in all cases; for exceptions see 
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C. S., 3007. I t  is therein prorided that  such notice is not required to 
be given to an  indorser "(3) where the instrument was made or accepted 
for his accommodation." 

T h e  burden is upon the holder of a note, seeking to hold liable 
thereon a n  indorser, to whom notice of dishonor has not been given, 
upon the contention that  such notice n a s  not required, i o prove that  the 
note was made for his accommodation. Parol  evidence is not competent 
to show that  the liability of one whose name is written on the back of a 
note as  an  indorscr is primary, and not seco~idary, for the purpose of 
sustaining the contention that  noticc of dishonor by nonpayment is dis- 
pensed with. The  liability of one who has indorsed a note, where i t  is  
contended that  such liability is other than that of an  indorser, must be 
determined by appropriate words contained in  the noie. C. S., 3044. 
Where the note does not contain words which indicate an  intention on 
the par t  of the indorser to be bound thereon otherwise than as an  
indorser, he is liable as an  indorser only. Parol e ~ i d e n c e  is not compe- 
tent to show that  one who signed his name as an  indo~.ser upon a note 
is  liable as a n  "original promisor" or as surety. Heyers v. Battle, 170 
N. C., 168. 

There are no words in  the note offered in  eridence by the plaintiff 
indicating that  defcndants intended to be bound thereon otherwise than 
as indorsers. Parol  evidence offered by plaintiff to i;hom a contrary 
intention on the par t  of defendants mas incompetent. X o  competent 
evidence having been offered to sho~i- tha t  defendants were liable pri- 
marily and not secondarily on the note, notice of dishcnor, as required 
by statutc, mas not dispensed with. As there was no evidence of such 
notice, the juclgnlent allowing defendant's motion for judgment dis- 
missing the action a t  the close of plaintiff's evidence as of nonsuit 
must be 

Affirmed. 

CLARKSON, J., not sitting. 

R. R. RAGAX v. R. A. DOUGHTON, C ~ M M I S S I ~ S E R ,  ET AL. 

(Filed 10 November, 1926.) 

Taxation-Payment of Tax-Actions-Injunction. 
Thc plaintiff's remedy for corltesti~ig thtx validity of the ruling of the 

State Commissioner of Re\enue in erronc~ously classifying him as one 
buying and selling real estate under section 30, ch. 101, Revenue Act of 
1023, is by paying the tax under protest and suing to recover it. C. S ,  
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7979, there being no question as to the legality of the tax thus imposed, 
and there being no element of an equitable nature involved, the remedy 
by injunction is unavailable. C. S., 868. 

APPEAL by plaintiff from Finley, J., at Chambers, 21 June, 1926, 
from GUILFORD. 

Civil action to restrain the collection of a license tax levied under 
section 30, ch. 101, Revenue Act, Schedule B, Public Laws 1925, it 
being alleged that plaintiff is not engaged in the business of buying 
and selling real estate for profit, for which he has been taxed. 

A temporary restraining order was issued in the cause, which was 
later dissolved, and, from the court's refusal to continue the injunction 
to the hearing, the plaintiff appeals. 

D. H. Parsons for plaintiff. 
Attorney-General Brummitt  and Assistant Attorney-General Allen 

for defendant. 

STACY, C. J. The temporary restraining order was dissolved upou 
the ground and finding that the tax in question is not illegal or invalid, 
or levied or assessed for an illegal or unauthorized purpose, and that, 
therefore, the plaintiff's right to contest its collection, either in whole or 
in part, is not by seeking an injunction (C. S., 858), but by paying the 
tax under protest and then suing to recover i t  back, observing, of course, 
the requirements of the statute with respect to time, notice, etc. C. S., 
7979. We find no error in this ruling. R .  R. v. Comrs., 188 N.  C., 265. 

We think a fair interpretation of the pertinent decisions, construing 
the statutes applicable, would be to say that where the legality of the 
tax, or the legality of the assessment, or the purpose for which the tax 
is assessed or authorized, is not assailed, but the taxpayer merely con- 
tends, contrary to the ruling of the Revenue Department, that he does 
not come within the class taxed, in the absence of circumstances suffi- 
cient to invoke the aid of a court of equity, his remedy for determining 
this controverted question of fact, which challenges only the administra- 
tion of the law, is not by seeking to enjoin the collection of the tax, but 
by paying it under protest and then suing to recover i t  back. Sherrod 
v. Dawson, 154 N. C., p. 528; Purnell v. Page, 133 N.  C., 129; Arm- 
strong v. Stedman, 130 N. C., 217; .Ins. Co. v. Stedman, ibid., 221; 
Schaul v. Charlotte, 118 N. C., 733; Range Co. v. Carver, ibid., 328; 
Hace v. Comrs., 99 N. C., 65; R .  R .  v. Lewis, ibid., 62. 

The ruling of his Honor on the facts appearing of record must be 
upheld. 

Affirmed. 
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J. 1-1. C I t O W n E E  r. THE MURRAY COSSTRUCTION CO., ITC. 

(Filed 10 November. 193.) 

Appeal and Error-Burden of Proof-Harmless Error. 
The defendant cannot successfully romplai~i that in 1 he trial court 11e 

was not required to take the burden of the issue in q~~t?stioli. 

APPEAL by plaintiff f rom Webb, J., at  J u n e  Term, 1926, of ROCK- 
INGlTA31. 

Civil action to recover damages for an  alleged negligent in jury  to 
plaintiff's automobile, tried in the Forsyth County Court on the follow- 
ing issues : 

"1. Was the automobile of the plaintiff darnaged by the negligence of 
the defendant, as alleged in the complaint? Ansn-er : Yes. 

"2. Did the plaintiff, by his own ricgligellce contrihu e to the injury, 
as alleged in tbe answer? ilnsmer : No. 

"3. What damage, if any, is plaintiff entitled to relover of the de- 
fendant? Answer : $350." 

On appeal to tlle Superior Court the cause was remanded for another 
hearing for errors i n  the admission of evidence and i n  the charge. F rom 
this order the plaintiff appeals. 

A.  W. Duan, Humphrey & Guyn  for plaintiff. 
Swiuk ,  C lement ,  Hutchins & Feimster f o r  defendan!. 

STACY, C. J. A perusal of the record leaves us w i t l ~  the impression 
that  the assignnlents of error, based on exceptions to the admission of 
evidence, are ~bi thout  substantial merit. We deem ii unnecessary to 
discuss them, as they present no new question of law. 

Hi s  Honor sustained a n  exception to th r  charge on the ground that  
the defendant xvas not definitc>ly required to handle the laboring oar on 
the second issue, in that, the judge of the c?ounty court simply told the 
jury "if thry  m!re ~atisfietl by the greater TT-eight of the evidence that  
the plaintiff, by his own negligence, prosirnately brought about his 
injury,  they r o u l d  ansner tllc second issue Yes; otherwise NO,,, without 
saying nhethcr the burtlen of proof, ~ i t h  rcspect to the issue of con- 
tributory ncgligence, n as on the plaintiff or the defendant. 

Without deciding vhether there was error i n  the instruction as given, 
we think i t  is sufficient to say that, even if' erroneous, the defendant is  
not in position to takc adrantage of it. The defendan' has the burden 
of proof on the issue of contributory negligence, and, if he mere not 
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required to carry it, the plaintiff alone could complain, not the defend- 
ant. Fleming v. R. R., 160 N. C., 196. 

We find no reversible error appearing on the record, hence the order 
remanding the cause for another hearing will be 

Reversed. 

TAYLOR & FETZER v. R. F. GENTRY. 

(Filed 10 November, 1926.) 

Judgments - Pleadings - Default - Meritorious Defense - Appeal and 
Error. 

An order of the lower court setting aside a judgment by default will 
be reversed in the Supreme Court, when it is not made to appear that 
the defendant has a meritorious defense. 

APPEAL by plaintiff from Lane, J., at February Term, 1926, of 
ROCKINGRAM. 

Motion to set aside judgment by default final, rendered by the record- 
er's court of the town of Reidsville, 13 October, 1925. Motion allowed 
by the recorder, and this ruling was affirmed on appeal to the Superior 
Court at the February Term, 1926. Plaintiff appeals. 

J .  C. Brown for plainti f .  
N o  counsel appearing for defendant. 

STACY, C. J. Plaintiff obtained judgment by default final in the 
recorder's court of the town of Reidsville on 13 October, 1925. This 
was set aside fourteen days thereafter, on motion of the defendant, on 
the ground of "mistake, inadvertence, surprise or excusable neglect," 
under C. S., 600. On appeal by the plaintiff to the Superior Court the 
order setting aside the judgment in the recorder's court was affirmed. 

Plaintiff takes two positions: First, that the recorder's court was with- 
out authority to entertain the motion, and, as the Superior Court could 
exercise derivative jurisdiction only, it was also without authority to 
decide the question. Sewing Machine Co. v. Burger, 181 N. C., 241. 
Second, that on the facts found, the defendant is not entitled to have 
the judgment vacated or set aside. 

Without passing upon the merits of the first position, we deem it 
sufficient to say that there is no allegation or finding of a meritorious 
defense. I t  is useless to set aside a judgment where there is no real or 
substantial defense on the merits. Land Co. v. Wooten, 177 N.  C., 
248; Norton v. McLaurin, 125 N.  C., 185. "'One who asks to be relieved 
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from a judgment on the ground of excusable neglect m l s t  show merit, 
as otherwise the court would be asked to do the vain thing of setting - - 
aside a judgment when i t  would be its duty to enter again the same 
judgment on motion of the adverse party." Allen, J., in Crumpler v. 
Hines,  174 N.  C., 283. 

On the record, there was error in setting aside the juigment. 
Reversed. 

AIRS. ELLA G. HOLCOMB v. W. H. HOLCOI\IB. 

(Filed 10 November, 1926.) 

Appeal and ErrorJudgment-Defaul&Finclings--Review. 
Where the Superior Court judge has made no findi~ gs of fact upon 

which he has refused to set aside a judgn~e~lt by default for "mistake, 
inadvertence, surprise or excusable neglect," and the dtfendant has not 
requested him to do so, there is nothing before the SI preme Court on 
appeal upon which it may predicate a decision, and the judgment below 
will be affirmed. 

. ~ P P E A L  by defendant from Lyon,  J., at  March Term, 1926, of SURRY. 
Motion to set aside judgment by default final, rendered by the clerk 

of the Superior Court of Su r ry  County on 22 September, 1924. Motion 
denied, and this ruling was affirmed on appeal to the Superior Court a t  
March Term, 1926. The defendant appeals. 

W. L. Reece and J .  H .  Folger for pluintiff. 
TV. F. Carter for defendant. 

STACY, C. J. This  is an  appeal from a refusal to sct aside a judg- 
ment by default final on the ground of "mistake, inadvertence, surprise 
or excusable neglect," under C. S., 600. The  judge, not being requested 
to do so, found no facts upon which he  based his ruling. Carter v. 
Rounfree,  109 N.  C., 29. I11 the  absence of such finding, i t  is  presumed 
that  the judge, upon proper evidence, found facts sufficient to support 
his judgment. JIcLrod 21. Gooch, 162 N. C., 122. Henc., there is noth- 
ing for us to review. Osborn 1.. L m t h ,  13:? hT. C., 4211. "We do not 
consider affidavits for the purpose of finding facts ourselves in  motions 
of this sort." Gardiner v. X a y ,  172 N. C., 192. I t  would have been 
error for the judge not to have found the facts, had he been requested 
to do so. NcLrod v. Gooch, supra. But  he is not r e p i r e d  to make 
such finding in the absence of a request by some of the parties. Lumber 
Co. v. Buhmann ,  160 N .  C., 385. See S o r t o n  v. JlcLaerin,  125 N.  C., 
183, for full discussion of the subject. 

Affirmed. 
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ANNIE L. BURTON m AL. V. KATIE L. CAHILL ET AL. 

(Filed 10 November, 1926.) 

1. Tenants in Common-Joint Tenand-Deeds and Conveyances. 
The incidents of joint tenancy when the right of survivorship applies 

arises by the contract of the parties, and are of the fourfbld character 
of the same interest acquired from the same party under the same con- 
veyance, commencing a t  the same time, and held by one and the same 
undivided possession. 

2. Same--Jus Accrescendi-Survivorship-Statutes. 

The act of 1784, now C. S., 1735, abolishes the right of survivorsllip 
in fee, in joint tenancies, but not joint estates for life. 

3. Same--Common Law. 
Where the necessary elements thereof exist in the conveyance of an 

estate in lands, the law favors the interpretation that a joint tenancy is 
conveyed under the common-law rule, in the absence of statutory restric- 
tion, and of restrictive, exclusive or explanatory words of the conveyance 
manifesting an intention to create a tenancy in common. 

4. Same---Children-"Per Capita"-"Per Stirpesv-Deeds and Convey- 
ance&-Wills. 

A deed or devise of lands to the two daughters of the grantor or tes- 
tator for life, and then to their children, without particular designation, 
but as a class, upon the falling in of the particular estate the "children" 
of the life tenants take per capita and not per stirpes. 

Where the.1ife tenants under a deed or will take as joint tenants with 
remainder over to their children, who take per capita, the life tenants 
may not have their estate in the lands divided under the provisions of 
C. S., 3215, 1745. 

CIVIL ACTION, before Webb, J., a t  J u n e  Term, 1926, of Superior 
Court of ROCKINGHAM. 

On  1 4  March, 1924, Annie L. Burton and her children, J o h n  A. 
Burton and Mary Lucy Burton, instituted a partition proceeding against 
Katie Lewis Cahill and her children, to wit, Myrtle Cahill Bailey, 
Mary Cahill, Benjamin M. Cahill, Katherine Cahill, and Benjamin M. 
Cahill, Sr., guardian ad litem of Dorothy J a n e  Cahill, a minor,. The  
plaintiffs allege that  they owned a one-half undivided interest i n  the 
property in  controversy, and tha t  the defendants owned a one-half 
interest i n  said property; that  all the parties were of age except Dorothy 
J a n e  Cahill. The  defendants answered, resisting the partition of the 
land in severalty upon the ground that  the title to  the property consti- 
tuted a joint tenancy, and that  partition thereof could not be main- 
tained. 
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The deed for the property in controversy was made by Robert Lewis 
and wife on 28 October, 1895, and is as follows: 

"This deed made this 28 October, 1895, by Robert Lenis and Mary E. 
Lewis, his wife, of Rockingham County, and State of Worth Carolina, 
of the first part, to their daughters, Annie L. Burton and Katie L. 
Cahill of Stokes County, and State of North Carolina, of the second 
part : 

Witnesseth, That the first party, in consideration of i,he natural love 
and affection and a wish to provide for said daughters, have bargained 
and sold, and by these presents do bargain, sell and convey to said Annie 
L. Burton and Katie L. Cahill and their children, a certain tract or 
parcel of land in Mayo Township, Rockingham County, State of Korth 
Carolina, adjoining the lands of J. H. Cardwell, Jarnes Trent, J i m  
Adkins, Armstrong Gallaway and others, bounded as follows, to wit:  

Being the land known as the "Lacy Place," deeded to Robert Lewis 
by A. H. Gallaway, as appears of record at the register's office, Went- 
worth, N. C., Book 94 of Deeds, page 123, and contairing (400) four 
hundred acres. 

I t  is the object and intent of this deed to secure to said Annie L. Bur- 
ton and Katie L. Cahill the above lands during their lifetime, afterward 
to their children. 

To have and to hold the aforesaid tract or parcel of land and all 
privileges and appurtenances thereto belonging to the said Annie L. 
Burton and Katie L. Cahill for life, and afterwards their children's only 
use and behoof forever." 

The following judgment was rendered: "This cause coming on to be 
heard and being heard before his Honor, James L. Web11 and a jury, a t  
the June Term, 1926, of the Superior Court of Rockingham County, 
and at  the close of the evidence it was agreed that the matters in con- 
troversy were questions of lam for the court, and that the court being 
of the opinion that the plaintiff, Annie L. Burton, and the defendant, 
Katie Lewis Cahill, hold the lands described in the pleadings as joint 
tenants with the right of survivorship, and that the lards are not sub- 
ject to partition during the lifetime of either of theni, and that the 
childre,n of the plaintiff, Annie Lewis Burton, and of the defendant, 
Katie Lewis Cahill, take the lands after the death of the joint tenants 
per stirpes, and not per capita. 

I t  is, therefore, considered, ordered and adjudged : 
1. That Annie Lewis Burton and Katie Lewis Cahill hold the lands 

described in  the pleadings as joint tenants with the right of survivor- 
ship, and that said lands are not subject to partition during their joint 
lives or the lifetime of the survivor. 
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2. Upon the death of Katie Lewis Cahill and of Annie Lewis Burton, 
the children of the said Katie Lewis Cahill will take and hold a one- 
half undivided interest in  said land and the children of Annie Lewis 
Burton will take and hold a onehalf undivided interest in the said 
lands. 

I t  is further considered, ordered and adjudged that the cost of this 
action be taxed by the clerk, one-half against the plaintiff, and onehalf 
against the defendants." 

From the foregoing judgment both parties appealed. 

J .  G. Brown, and Manly, Hendren & Womble for plaintiffs. 
McMichael & McMichael, and Swinlc, Clement, Hutchins & Feimster 

for defendants. 

BROGDEN, J. TWO propositions of law are presented by the record: 
1. Do the life tenants under said deed, to wit, Annie L. Burton and 

Katie L. Cahill, take said land as joint tenants, for life, with right of 
survivorship, or as tenants in common? 

2. Do the children of said life tenants take per capita or per stirpes? 
The plaintiffs assert that the life tenants take as tenants in  common, 

and that, a t  the death of the life tenants, the children of the life tenants 
would take per stirpes. 

The defendants, upon the other hand, assert that the life tenants take 
as joint tenants and that, upon the death of the life tenants, the chil- 
dren would take per capita. 

The pertinent portions of the deed of Robert Lewis to the life tenants, 
Annie L. Burton and Katie L. Cahill, are as follows: "That the first 
party in consideration of natural love . . . and a wish to provide 
for said daughters . . . do convey to said Annie L. Burton and 
Katie L. Cahill and their children . . . a tract of land, . . . 
containing four hundred acres. I t  is the object and intent of this 
deed to secure to said Annie L. Burton and Katie L. Cahill the above 
land during their lifetime, afterward to their children. To have and 
to hold the aforesaid tract or parcel of land and all privileges and ap- 
purtenances thereto belonging to the said Annie L. Burton and Katie 
L. Cahill for life and afterwards their children's only use and behoof 
forever." 

"The estate of joint tenancy is purely conventional, i. e., created by 
act of the parties-and never arises by operation of law." 2 Black., 
"18; Mordecai's Law Lectures, vol. 1, 60. 

The distinguishing characteristics of the estate are the four unities 
of interest, title, time, and possession; that is to say, joint tenancy is 
one and the same interest, flowing from one and the same conveyance, 
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beginning at  one and the same time and held by one and the same 
undivided possession. 2 Blck., 180; Tiffany Real Property, vol. 1, 
see. 191. The predominant incident of joint tenancy 2.t common law 
mas survivorship. This incident of suEvivorship resulted from the 
theory that joint tenants together own but one estate, and upon the 
death of either the title vested in t h e  survivor. Survivxship in joint 
tenancies was recognized in North Carolina until 1784, when survivor- 
ship was abolished. C. s . ,  1735. After the enactment of C. s., 1735, 
it was urged that joint tenancies were abolished in North Carolina by 
reason of the fact that survivorship had been destroyed. This conten- 
tion was made in the case of Rowland v. Rowland, 03 N .  C., 214. 
Ashe, J., says: "The first point presented for our consideration, is the 
proposition contended for by the plaintiff's counsel, 'that the act of 
1784 abolished the jus accrescendi in  joint estates, and that there is no 
such thing recognized by our law as survivorship.' But this is a mis- 
take. Joint tenancies were not abolished by the act of 1784" (now 
C. S., 1735). C. S., 1735, abolished the right of surviv~rship, only in 
joint tenancies in fee, but does not affect joint estates for life or estates 
by entirety. Vms v. Freeman, 56  N. C., 221; Powell v. Allen, '75 N.  C., 
450; Blair v. Osborne, 84 N. C., 417; Powell v. Morrisey, 84 N.  C., 421. 

I n  Powell v. Allen, 75 N .  C., 452, Pearson, C. J., says: "When two or 
more acquire land by purchase, as distinguished from descent, and the 
four unities exist, to wit, 'time, title, estate and possession,' they take 
as joint tenants unless there be an express provision that they shall take 
as tenants in common, and not as joint tenants." I n  construing the 
act of 1784, now C. S., 1739, Chief Jwt ice  Pearson says, further:  "It 
is obvious that these words cannot be made to apply to joint tenants 
for life." 

The Powell case arose upon a partition proceeding inst tuted i n  Wake 
County. The will from which the title of the litigani,~ was derived 
derised the property to the daughter of the testator during her lifetime 
and at her death to three grandsons, naming them, "for them to use 
during their natural l i ~ e s ,  for it not to be subject to he parted with 
under no consideration; at their death I g i w  all the above property to 
their children." 

I n  Powell v. Xowisey ,  84 K. C., 421, which mas also a partition pro- 
ceeding, the deed, after reserving a life estate to the grantor, conveyed 
the property to five grandsons, naming them. Bufin, J., says: ' 'A copy 
of the deed is made a part of the case, and upon reference to it we find 
that after reserving the land to the grantor for his life, i t  conveys 
rested remainder to the five grandsons, without the addition of "any 
restrictire, exclusire, or explanatory words," such as is ;aid by Black- 
stone, in his Commentaries, to be necessary to prevent the estate created 
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by i t  becoming a joint tenancy. I t  has every element essential to con- 
stitute i t  an estate of that character as defined both by the author jut 
iuoted and Lord Coke, and must be so construed by us, and all the 
properties and incidents be given it, that properly belonged to such an 
estate at  common law save as they may have been modified by statute." 

So that, in  North Carolina, in  a conveyance in  which the four unities 
concur, the law favors joint tenancy, or, in  other words, the common- 
law rule prevails in  the absence of restrictive, exclusive or explanatory 
words manifesting an intention to create a tenancy i n  common. The 
language of the deed is not ambiguous, and an examination of the entire 
instrument does not disclose either explanatory or restrictive words 
necessary to take the conveyance out of the general rule; neither is any 
language used which manifests an intention on the part of the grantor 
to create a tenancy in common. 

By virtue of the decisions applicable, we are compelled to hold that 
the deed created a joint tenancy for life in  Annie L. Burton and Katie 
L. Cahill. 

The second proposition of law to be considered is whether or not the 
children take per capita or per stirpes. The general rule is thus de- 
clared by Walker, J., in Mitchell v. Parks, 180 N.  C., 634: "It is gen- 
erally held that a devise or bequest to the children of two or more per- 
sons, whether expressed as to the children of A. and B., or to the chil- 
dren of A. and the children of B., or to other relatives of different per- 
sons, usually means that such children or relatives shall take per capita 
and not per stirpes, unless i t  is apparent from the will that the testator 
intended them to take per stirpes. But a devise or bequest to the heirs 
of several persons will usually go per stirpes." 

I n  the case of Leggett v. Simpson, 176 N. C., 3, the devise was to 
"my nieces, Elizabeth Bateman, wife of John Daniel Bateman, and to 
Charlotte Baxter, wife of Samuel Baxter, . . . for and during the 
terms of their natural lives. I give and devise to the lawful children of 
my nieces, Elizabeth Bateman and Charlotte Bateman, all the lands 
which I have loaned . . . to my nieces, . . . to have and to 
hold to them in fee simple forever, at  the death of my aforesaid nieces." 
Clark, C. J., says : "There is nothing in the will which impairs the usual 
rule of construction that where a devise is to a class collectively, and 
not by name to various devisees in  the class, all the members of the 
class take per capita and not per stirpes." 

What, then, are the indicia of per capita division? 
1. When the words '(equally divided" or "share and share alike" are 

used. Hastings v. Earp, 62 N. C., 5. 
2. When the legatees are named in the will. CuZp v. Lee, 109 N. C., 

675. 
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3. "Whenever, as a class, the beneficiaries are individually named or 
designated by the relationship to some ancestor living at  the date of the 
mill, whether to the testator or to some one else, they share per capita 
by natural inference and not per stirpes." iShu1l v. Johlzson, 55 N.  C., 
202; Ex parte Brogden, 180 N. C., 157. 

4. The general rule is that the distribution is per capita unless the 
entire mill discloses a contrary intent. Bryant v. Scott, 21 N. C., 155; 
Urittoa v. Xiller,  63 N .  C., 268; Howell v. Tyler,  91 IT. C., 213; E x  
p a ~ t e  Urogden, 180 N. C., 157. 

5 .  The degree of consanguinity to the testator may be considered 
where the intent of the testator is doubtful. Kirkpatric~c v. Rogers, 41 
N. C., 130; Ex parfe Brogden, 180 N.  C., 157. 

The same rule that prevails in the construction of wills, regulating 
or prescribing per capita or per stirpes distribution, applies to convey- 
ances. Cullens v. Cullens, 161 N.  C., 344; XcCal lum v. McCallum, 
167 N .  C., 310; Lcggett v. Sinzpson, 176 N.  C., 3. 

By the express terms of said deed the remainder, upon the death of 
the life tenants, is given to the children of the life tenants. These chil- 
dreu are designated as a class, and, therefore, under tEe rules of law 
governing such distributions, they take per capita and not per stirpes. 

C. S., 3815, provides for partition among persons claiming real estate 
as joint tenants or tenants in common. This statute mas construed by 
Chief Justice Clark, in R a y  v. Poole, 187 N .  C., 749, in  the last opinion 
written by him and filed after his death. After referring to C. S., 3213, 
the opinion declares: "But it is no authority for partition as between 
the life tenant and remaindermen, except where the proceeding is 
brought by the remaindermen and the life tenant is joined. Nor does 
C. S., 1743, authorize or validate a partition sale at  the instance of a 
life tenant against vested remairidermen, who are not infrequently 
children." 

Therefore, under the principle announced in this decision, the present 
partition suit would not lie. 

Reversed. 
-- 

&I. V. BUTLER v. ARMOUR & CO&IPANT AXD AEAIOUR 
FERTILIZER WORKS. 

(Filed 10 November, 192G.) 

1. Removal of Causes--Dirrrse CitizenshipWaiver. 
1-nder the Federal statute the State and the Federal courts have con- 

currelit jurisdiction orcr wuscs rcmorable from the State to the Federal 
Court, coming nithill its pro\i4ons between a citizen of this State and a 
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nonresident defendant corporation of another state, with the right of the 
defendant to remove the cause from the State to  the Federal Court upon 
the filing of a proper petition and bond, according to the  requirements of 
the Federal statute, unless this right has in some recognized way been 
waived by it. 

A corporation of another state, existing under its laws with the right 
of conducting its business in this jurisdiction, for the purpose of exer- 
cising the right in  proper instances may remove a cause against it from 
the State to the Federal Court, under the Federal statute. 

3. R e m o v d  of Causes-Courts-Jurisdiction-Pleadings-\Vaiver--Judg- 
ments-Estoppel. 

Where by consent of a nonresident defendant, a cause is retained in 
the State court, and the judge thereunder has granted the nouresident 
defendant, within its discretion, time to answer the complaint beyond 
that  which the State statute allows, 3 C. S., 509, the nonresident waives 
his right to  remove and is thereafter estopped from asserting it  by filing 
a proper petition and bond in conformity with the Federal removal act, 
relating to diverse citizenship. 

4. Federal Court-Federal Q u e s t i o n e U n i t e d  States Supreme Court- 
Conflict of Opinicms. 

Where the decisions of the Federal courts inferior to the Supreme 
Court of the United States a r e  in conflict a s  to matters involving Federal 
questions, in this q s e  jurisdiction of the Federal courts in relation to 
the questions of the removal of causes from the State to the Federal 
Court for diverse citizenship, and the United States Supreme Court has 
not passed upon the matter, the decisions of the State court will prevail. 

APPEAL f r o m  Barnhill, J., a t  J u l y  Term, 1926, of Superior  Cour t  of 
NEW RANOVER. Affirmed. 

T h e  necessary fac t s  will  be  s tated i n  t h e  opinion. 

A. G. Ricaud, L. Clayton Grant and Bryan & Campbell for plaintiff. 
John D. Bellamy & Sons for Armour Fertilizer Works. 

CLARKSON, J. T h i s  i s  a n  action b y  the  plaintiff f o r  actionable negli- 
gence against the  defendant A r m o u r  Fert i l izer  Works, a corporation 
under  t h e  laws of N e w  Jersey,  f o r  personal in jur ies  alleged t o  have 
been sustained. T h e  defendant, a f te r  due  notice, giving required bond, 
etc., filed a petition f o r  t h e  removal of the  action f r o m  t h e  S t a t e  court  
t o  t h e  Uni ted  S ta tes  Cour t  f o r  t h e  Eas te rn  Distr ic t  of n'orth Carolina, 
on  t h e  ground  of diversity of citizenship, t h e  amount  sued f o r  being 
$19,700. T h e  action was  brought  originally against A r m o u r  & Com- 
pany, and  i t  filed answer denying r igh t  of plaintiff to  recover. W h e n  
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the case mas called for trial, the following judgment .vas rendered a t  
May Term, 1926, by the court below: 

"This action having been called for trial, and it appearing to the 
court that  Armour Fertilizer TTorks is  a proper and necessary party 
and Xrmour Fertilizer Works, through its attorney and its process 
officer for service in this State har ing  appeared and made itself a party 
to this action : 

I t  is now, on motion of counsel for the plaintiff, adjudged tha t  
,Irmour Fertilizer Works be, and i t  is Bereby made a pa- ty  defendant to 
this cause, and i t  comes in  and submits itself to the jurisdiction of this 
court, and the plaintiff shall have fifteen days within d i c h  to  file 
amended complaint, and the defendants to hare  thir ty days thereafter to 
file answer or other pleadings and this cause is  continued. G. E. Mid- 
yette, judge presiding. Consented to,)' a i d  signed btq attorneys for 
plaintiff and defendant. 

The amended complaint against Armour Fertilizer Works was filed 
16  June ,  1926, and the notice, petition, bond and motion for removal 
was filed within twenty days, on 16 July,  1926. The petition by 
Armour Fertilizer Works for removal v7as first heard ~ e f o r e  the clerk 
of the court, who denied the motion, and it appealed to the Superior 
Court, mhich affirmed the clerk's decision. 

The  first paragraph of section 24 of the Judicial Code enumerates the 
classes of controversies which most frequently arise and i n  which there 
is  concurrent jurisdiction : '(XI1 suits of a civil nature, a t  common law 
or i n  equity, brought by the United States, or by anj. officer thereof 
authorized by law to sue, or  between citizens of the same State claiming 
lands under grants from different states; or, where the matter i n  con- 
trovers!/ exceeds, en-clusive of interest and costs, t h e  slsm or value of 
thrce thousand dollars, and ( a )  arises under the Constitution or l a m  
of the United States, or treaties made, or which shall be made, under 
their authority, or (b )  is betzilem citizens of different dates, or (c )  is 
between citizens of a state and foreign states, citizens or subjects." 

The  jurisdiction given to the District Court by secation 24 of the 
Judicial Code is for the greater par t  not c>xclusive, but is concurrent 
with the courts of the states; that  is to say, the plaintiff has the option 
of bringing his  suit either in a state or a Federal court. 

"Amount in  controversy. Must be not less than  $3,C00 exclusive of 
interest and costs." Davis 2,. TTral1ace, 257 IS. S., 478, 482. "In suits to 
recover unliquidated damages, the  amount in controversy is  the amount 
sued for in the petition or bill." Fer?mndina Shipbu<'lding and Dry 
Dock Co. v. Peters, 283 Fed., 621. 

"Corporations, for the purposes of Federal jurisdiction, are citizens 
of the State under whose laws they are incorporated. (Thomas v. 
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Board of Trustees, etc., 195 U.  S., 207.) And corporations organized 
under the laws of one state and qualifying to do business in another, 
are still for jurisdictional purposes, citizens of the former." Southern 
R. R. Co. v. Allison, 190 U .  S. ,  326; T7an Dykcz v. Insurance Co., ante, 
D. 206. 

"Procedure for removal. Whenever any party entitled to remove any 
suit mentioned in  the last preceding section, except suits removable on 
the ground of prejudice or local influence, may desire to remove such 
suit from a state court to the District Court of the United States, he 
may make and file a petition, duly verified, i n  such suit i n  such state 
court at the time, or any time before the defendant is required by the 
laws of the State or the rule of the state court i n  which such suit is 
brought to answer or plead to the declaration or complaint of the plain- 
tiff, for the removal of such suit into the district court to be held in the 
district where such suit is pending, and shall make and file therewith a 
bond, with good and sufficient surety, for his or their entering in such 
district court, within thir ty days from the date of filing said petition, a 
certified copy of the record in such suit, and for paying all costs that  
may be awarded by the said district court if said district court shall 
hold that  such suit was wrongfully or improperly removed thereto, and 
also for their appearing and entering special bail i n  such suit if special 
bail was originally requisite therein. I t  shall then be the duty of the 
state court to accept said petition and bond and proceed no further in 
such suit. Written notice of said ~ e t i t i o n  and bond for removal shall 
be given the adverse party or parties prior to filing the same. The  said 
copy being entered within said thir ty days as aforesaid in said District 
Court of the United States, the parties so removing the said cause shall, 
within thir ty days thereafter, plead, answer, or demur to the declara- 
tion or complaint in said cause, and the cause shall then proceed in the 
same manner as if i t  had been originally commenced in the said district 
court. (36 Stat .  L., 1095)." Babbitt Judicial Code and Equity Rules, 
sec. 29, p. 44. 

"The right to remove a case cannot be given by consent. -1 case may 
be removed only when the Federal statute so provides. I t  can never be 
removed merely because both parties are milling that  it shall be. 

"The right to remove may be waived. On the other hand, as it is a 
mere right of the parties, and under the present statute, a right confined 
to the defendant, he can exercise i t  or not as he sees fit. He may so act 
as to show that  he has elected not to do so. This election he will con- 
clusively eridence by not making his motion to remove within the time 
limited by law. I t  is easy to conceive of many other ways in which 
even before the expiration of the time in which, if a t  all, he must exer- 
cise this right, he may so act as to estop himself from so doing, upon 
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the theory that what he has done shows that  he has agrcwl i ~ o t  to avail 
liirnsclf of it." Rose's Federal Jurisdiction and Procet lur~ ,  3 etl. (1926), 
sees. 408 and 409. 

"Tlir lon cr Federal courts are in irreconcilable conflict as to nliethcr 
an  estei~sion of time to plead, either by ortler of tlip court, or by 
agrwmcnt of the parties, correspontlingly extends the time in which 
the tlefcndi\nt may ask for r tmoral ,  and the Supreme Ccurt llas not yet 
Iiad occaqion to settle tlir coritrorcry." IZose, s l i p ~ a  part  SCC. 445, 
11. 402. Air. Rose, i n  his 1 alua1)le n-ork g i ~  cs the Fet1r~:ll tlccii;ioi~s in 
cliffcre~~t circuit a l ~ d  district courti. 

J u t l g n ~ w t  of E:~rnhi l l ,  J.: S u p c ~ i o r  Court, llcltl :it tll.3 court- 
l ~ o u i c  in TYilmington, on 29 July,  D. 1996. Present .  11011. 11. Tr. 
13arnhil1, judge. 

"This action lmvirig been called for hearing upon a lt~otiorl nmcle hy 
the tlefcrldant for the reinoral of this cause to the Urlitctl States Dis- 
trict Court a t  TTilmington, K. (?., for trial, and bei~lg heard npou 
papers filed in this cause, and it appearing to the court that tlle arnmded 
complaint of plaintiff Itas filed on 16 J u n ~ .  1936, and thc petition. 
lmntl a11t1 motion for rcmoral all in writing n as filed with the c.lcrk of 
this court on 6 July ,  1926, and it further appearing to tlie court that 
the petition and bond for r c r n o ~ a l  are in proper form and sufficient in 
sulxtm~c~t., and that tllc clerk of the court denied defendant's motion for 
removal. and defendant appealed to this court, as appears by the order 
of the cl(,rlr, and this motion is by conient. hcartl by the underiigned at 
this tirnc, ant1 tllc court bring of tllc opinion that  the recital in tht, 
ortlcr of J ~ ~ d p c  Midyrtte, reciting that  tlic defrntlant '~ubrnitted itself 
to the juristliction of this court' would not b?- reason of such rrcital 
prm w t  thc dcfontlant from rcrnorinp tlic cause, but the court being of 
the opinion that  the otllcr prol-isions of said order and other facts ap- 
p e n r i ~ ~ g  from the record. arc3 such as to bar the right of t le defenciant to 
rr inorr  this c a n v  : Tt is tllcrcfore ordrwtl and tlccrcctl b~ tlle court that 
the tlcfcnclant~' 1notio11 for removal be, anll the same is  denied. and 
ortlcr of clc~rli is affirmed, and this cause is retnillcd in this court for 
trial 11po11 its merits." 

Tlic, tlcfcndnnt, -1rnzour F c r t i l i ~ e r  nTorks, a corporation undcr the 
l : i~ i s  of Xcw Jersey, had thc right, privilege and option (tlie statute 
qays '(in:~y") of contestinq the suit of  lain in tiff eithcr in the State court 
or by r tmoral  to thc rr i i tcd Sta t t s  District Court. Thc, solr question 
prcvnted in thiq action, from the record, is, did tlefcnc a ~ ~ t  7vni1-e +his 
right, p r i ~  ilcec or option and elect to litigate in the state cour t?  

Tol. 3, C. S., 509, is as follows: "The df~fendaut  must appear and 
demur or ansncr within twenty days after the return dzy of the sum- 
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mons, or after service of the complaint upon each of the defendants or 
within twenty days after the final determination of a motion to remove 
as a matter of right. I f  the time is extended for filing complaint, then 
the defendant shall have twenty days after the final day fixed for such 
extension in which to file the answer or demurrer, or after service of the 
complaint upon each of the defendants (in which latter case the clerk 
shall not extend the time for filing answer beyond twenty days after 
such service) : Provided, in cases where the complaint is not served, for 
good cause shown, the clerk may extend the time to a day certain; other- 
wise the plaintiff may have judgment by default." 

I n  the present action, when the case came on for trial, the Armour 
Fertilizer Works, Inc., was made a party defendant. The court below, 
in its discretion, gave the plaintiff fifteen days within which to file 
amended complaint, defendant to have thirty days thereafter to file 
answer and other pleadings. This judgment was consented to and 
signed by attorneys for plaintiff and defendant. This judgment ex- 
tended the time for defendant to plead beyond the time allowed by the 
statute quoted, supra. This extension of time was in the discretion of 
the court below. C. S., 536; XcNair v. Yarboro, 186 N. C., 111; 
Howard v. Himon, 191 N .  C., 368; Greenville v. Munford, ibid., 373; 
Burton v. Smith, ibid., 603. 

Whatever may be the decision in other courts, this matter has been 
settled in this jurisdiction contrary to the contention of defendant. We 
can find no decision of the Supreme Court of the United States which 
would change the decisions of this State. I n  Pruitt v. Power Co., 165 
X. C., 418, Clark, C. J., said: "The entering into the stipulation for 
an extension of time to file the answer, which was duly approved by the 
judge, was a general appearance in the State court and waived the right 
to remove. I t  was an acceptance of the jurisdiction of the State 
court. Howard v. E. R., 122 IT. C., 944; Duffy v. R. R., 144 N. C., 
23." This principle has been approved in numerous opinions of this 
Court, among them: Dills v. Fiber Co., 175 N .  C., 49; Patterson v. 
Lumber Co., 175 N .  C., 92; Powell v. Assurance Society, 187 N. C., 
596, and Burton v. Smith, supra, p. 603. 

Under the facts and circumstances of this case, we are of the opinion 
that defendant, Armour Fertilizer Works, Inc., by agreeing that the 
court below exercise its discretion and give defendant 30 days (10 days 
beyond the time allowed by the statute) to file answer or pleadings after 
the plaintiff filed his amended complaint, waived the right, privilege or 
option it had to remove its case to the U. S. District Court, and it was 
a general appearance and an election to try the case in the State court. 
Defendant, Armour Fertilizer Works, Inc., consented to this time and 
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thus  submit ted itself to tlle jurisciiction of the  S t a t e  court,  receiving 

a discretionary favor  or grace t h a t  i t  was not in law cxntitled to, a n d  

it is  thereby estopped by i t s  conduct a n d  i t  h a s  waivcd its r ight ,  pr ivi-  

lege or  opt ion to remove tlie a c t i o ~ i  against i t  f r o m  the  S t a t e  court  
to  t h e  U. S. Distr ic t  Court.  

F o r  the  reasons given, tllc j u d g ~ n m t  of the court below is 

Affirmed. 

J H TATE, O\, R E I I A I ~  O F  HIMSFIF 4 N D  O ~ H E R  T A I P A I ~ R ~  05 ; \ Ic~)o \ \  b L I  

C O U ~ T Y ,  THE 13OAI1I) OF CDUCATIOS OF ;\IcDOYTLL ( 'OUSTY 
A N D  THE ROARD OF CORIAIISSIONERS OF JIcDOW\T'Iiir,Ti ( ' O T J K n  

(Filed 10 Sorember. 10'26.) 

1. Schools-Constitntional Law-Statutes. 
The Legiilature alone is given by our C'onititution t l ~ e  poner to pro- 

\ ide by taxation and othernise for $1 general and ~uirform cr\trxm of 
public ?cl~ools. Const of S C . Art. VII. cec 7. 

2. Sanle-Rfunicipal Corporations-Cities and Towns, 
TT'hcrc upon petition by the school honrcl the h a r d  of  county c~mniis-  

sinners have approved the former fi~l(linz as to tlie ~ ~ e c e s > i t y  of atltlitio~~al 
school honscs as  necessary to provide for ;I six inontl~s tern1 t11erri11 for 
public schools in certain of its districts. it is withi11 the province o f  the 
Legislature to proride for the acllool builtli~ps, ant1 all i:wii~llce of honcls 
for this pnrpose. without statutory authority, is invnlitl. ( ' O I I S ~ ,  of S.  ('.. 
.irt. IS. src. 2 ;  Art. T'II, sec. 7. 

As n ministerial apc'i~t of the State, tlic duty of thr  co1111t) h o a ~ ~ l  of 
cylucation ie, to niaintnin tlie si\- month.: term.: of l~n l~ l ic  \cl~ools rcqnire,l 
by Art. VI, ier  7, ancl dett~rrnine thc nwe\city tllrrtfor, tl~ongli the 
pon er of t :~\at ion to erect I~n i l t l i i~ i .~  for thi. 11nrl)ow is 11 ithi11 t l ~ r  1111ty 
of the Legislatnrc hy enactin:: ; ~ l ) l ~ r o ~ ~ r i : ~ t r  st:~tutcs 

4. Same-Demnnrr. 
Wliere the c o m l ~ l n i ~ ~ t  fail\ to show that the connt~  c~o~n~uicsio~lt~rs. 

acting upon the recommendation of the school hoard. were nit11 statu- 
tory power to issue bo~lclq for the erection of acltlitio~lal school buildings 
to carry on six rnontlis t ~ r ~ n s  in crrtain scl~ool districts but to the cow 
trary, a demurrer to t 1 1 ~  conil~laii~t is good. 

A 1 ~ ~ e a r ,  by defendants frorn judgment of XcEl roy ,  J , at Cliambers, 
datccl 1 5  -Ipril ,  1926. F r o m  MC~)OWELL.  Affirmed. 

,Iction hy plaintiff on behalf of liinis'lf 2tnd other  taxpayers  of Mc- 
Dowell County,  to  enjoin defwdants ,  t h e  hoard of e d ~ c a t i o n  and  the 
board of comrnissioners of said county, f r o m  issuing or  selling bonds 

of said county, o r  frorn o t l i c r n i s ~  crcat ing or at tempting to create lia- 
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bilities against said county or its taxpayers, for the purpose of erecting 
schoolhouses in certain school districts in said county, pursuant to 
resolutions adopted by said boards, upon the allegation that said boards 
mere without authority to adopt said resolutions and to issue or sell 
said bonds, or to create or attempt to create said liabilities, by virtue of 
said resolutions. 

From judgment overruling defendants' demurrer to the complaint, 
and thereupon enjoining defendants in accordance with the prayer of 
the complaint, defendants appealed to the Supreme Court. 

Morgan & Ragland for plaintiff. 
Hudgins, Watson B Washburn, Pless, Winborne & Pless, Attorney- 

General Brummit6 and Assistant Aftorney-Gen.era1 Nash for defendants. 

CONNOR, J. Prior to the commencement of this action, the board 
of education of McDowell County, at  a regular meeting, duly adopted 
a resolution, relative to the needs of certain school districts in said 
county, with respect to schoolhouses required for the maintenance in 
each of said districts of a six-months school in compliance with the 
provisions of section 3 of Article I X  of the Constitution of North Caro- 
lina. The said board caused a copy of said resolution to be certified 
to the board of commissioners of McDowell County. The said resolu- 
tion is embodied in a resolution thereafter adopted by the said board 
of commissioners, a copy of which is attached to and forms a part of 
the complaint in this action. 

I n  its resolution, the board of commissioners recites that it has been 
requested by the board of education of the county to provide funds for 
the erection in each of four school districts in McDowell County, of 
a schoolhouse in which a public school for said district shall be taught 
for a term of six months in every year; that said board of education 
has found and determined, as appears by its resolution certified to the 
board of commissioners, that in neither of said school districts is there 
a schoolhouse adequate or sufficient for the maintenance in said school 
district of such school; that neither the said board of education nor the 
said districts have funds, or means of raising funds to defray the ex- 
pense of erecting schoolhouses in said districts necessary or adequate 
for the maintenance therein of a public school as required by the Con- 
stitution of North Carolina; that the total sum required for the erec- 
tion in said school districts of schoolhouses necessary or adequate for 
the maintenance of such schools is $270,000. 

The board of commissioners thereupon finds and determines "that the 
present facilities and buildings in those school districts in McDowell 
County, North Carolina, known as Cross Mill District, Montford Cove 



518 I N  T H E  S U P R E M E  COURT. [I92 

Consolidated School District, Old For t  Srhool Distric%t, and Clinch- 
field School District, are inadequate and insufficient for maintaining a 
six-months school term, and that  thc amounts spccific>d in tllc f o r e  
going resolution of the board of education of XcDonell  County required 
for the buildings neceswry for maintaining a six-months term of school 
in tllc rcspcctire districts, is fa i r  and reasonable." 

The s:iid board of commissioners further finds and determines "that 
the building for maintaining a six-months term of schoc~l in the several 
districts of AIcDo~lell County, Kor th  Carolina, and in those districts 
hert4nbefore named is a public necessity which the county is required to 
pro1 idc undcr the provisions of the Constitution of Kor th  Carolina." 

I t  is thereupon resolvrd by the said board of comlnissiolicm of Mc- 
Dowell County : 

"SECTIO~ 3. T h a t  the county board of education of McDo~vell County, 
North Carolina, be, and i t  is hereby authorized and enipowered to pro- 
ceed to  provide the necessary buildings in  the Cross Mill District, in 
the Montford Cove Consolidated School District, i n  the Old For t  Dis- 
trict, and in the Clinchfield School District, for mairitail~ixig n six- 
months school term in accord with this resolution, within the limits 
of tlie amounts specified herein in the respective districts. 

SEC. 5. T h e  bonds in  the aggregate aniount of $270,000 s l~al l  be 
issued, and the issuance thcreof is hereby ordered unde- and by virtue 
of the power g i ~ e n  to the county board of cornmissione~s under aud by 
virtue of the power and direction granted under tlie Constitution of 
North Carolina, for  the purpose of providing tho necwsary and acle- 
quate buildings for maintaining of a six-months term in the several 
districts of AfcDowell County, North Carolina, especially in those sev- 
eral districts as folloxs: I n  Cross Mill School District, i n  Xontford 
Core District, in Old For t  School District and in  Clinchfield School 
District, in McDowell County, North Carolina. 

SLC. 6. Tha t  the said bonds shall be issucd arid executed in  the name 
of McDonell Couuty, and shall be signed by the chairman of the board 
of county conlmissioners, with the corpors~te seal of the said county 
affixed and attested by the clerk of the board of county conlmissioners, 
and the coupons sliall he attached to the said bonds and shall bear the 
printed or l i thograph~t l  fac simile of the signatures of the said chair- 
man and the said clerk. 

SEC. 9. That  n tax sufficient to pay thc iuterest on said bonds as 
same matures and to create a sinking fund with which lo  pay the prin- 
cipal of said bonds at maturi ty as same matures, shall be allnually 
levied and collected." 

I t  will be rioted by referenre to thc resolution of the, board of com- 
missioners, set out in the con~plaint ,  that  neither the board of commis- 
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sioners nor the board of education, recite therein any statutory author- 
ity for the issuance or sale of said bonds, or for the incurring of said 
indebtedness on behalf of McDowell County, for the erection of school- 
houses in the school districts of said county, found by both boards to 
be necessary for the maintenance of public schools in said districts for 
the term rkquired by the Constitution. The board of commissioners, 
in authorizing the board of education to cause said schoolhouses to - 
be erected, and in ordering the issuance of said bonds, ,and directing 
the levying of a tax for the payment of interest and principal to be due 
thereon, purport to act solely under and by virtue of provisions of the 
Constitution of North Carolina. The allegation in the complaint that 
the board of commissioners is without authority, by virtue of any stat- 
ute enacted by the General Assembly of North Carolina, to authorize 
the erection of said schoolhouse, the issuance and sale of said bonds, or 
the levying of said tax as provided in its resolution, is admitted by de- 
fendants in their demurrer. 

I t  is the contention of defendants that the board of commissioners of 
McDowell County has authority under the Constitution of North Caro- 
lina to provide funds, by the issuance of bonds of the county, or other- 
wise, for the erection of schoolhouses in the several school districts 
of their county, required for tho maintenance of schools therein for six 
months in every year, upon their finding that such schoolhouses are 
necessary for that purpose, and that no statute, enacted by the General 
Assembly of the State authorizing the issuance of said bonds or the 
levying of said tax is required. The absence of such statute applicable 
to McDowell County is conceded. This contention involves the only 
question presented by the pleadings in this case. Judge McElroy, 
having heard the cause, upon defendants' demurrer, pursuant to a 
stipulation signed by attorneys for both plaintiff and defendants, was 
of the opinion that defendants are without power under the Constitu- 
tion of North Carolina to create the indebtedness provided for in the 
resolution, and tha t  the board of commissioners of McDowell County 
is without authority of law to issue said bonds or to levy said tax, as 
provided in the resolution, for that it was not authorized so to do by 
any statute of the General Assembly; pursuant to this opinion, it was 
considered, ordered and adjudged that the demurrer be and the same 
was overruled. I t  was further considered, ordered and adjudged that 
defendants be and they were enjoined, in accordance with the prayer 
of the complaint. 

The only assignment of error upon the appeal to this Court is based 
upon an exception to the signing of the judgment, and, therefore, pre- 
sents for our decision the sole question as to whether the erection of 
schoolhouses in the several school districts of the various counties of 
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the State, required for the maintenance in each of sa d districts of a 
school for a term of s i s  months in every year, is primarily the duty of 
the county or of the State. Conceding that  the erectiou of such qcllool- 
houses is a necessary public expense, is it the duty, ullder the Consti- 
tution of Xor th  Carolina of the boards of c-ommissioners of the several 
counties, or of the General ,lwembly, to provide by tasation and other- 
wise for funds required for the erection of such schoolhouses? I t  vonlcl 
sccm that  the power to act in the premises should be commensurate with 
the duty imposed. I f  under the Constitution i t  is the duty of tllc county 
to pro\ itlp funds for a newwary public cspcnre, the corltc~ition that thp 
board of commissioners of the county has the power conferred by the 
Co~istitution to proritle such fuiitls, without further auilioritr from the 
G ~ n e r a l  A\sse~nbly, n o d t l  ~ ~ r n  to he entitlecl to.scrious -orisiderntion, at 
least. 

The  propositiou is 1 ~ 1 1  est:lblishd by authoritative lecisions of this 
Court, that  the ercctio~l of sc~liooll~ouies in the sereral school district5 
ill each county of the Statc, required for the maintcnnlcc, in cach of 
said districts, for a term of six months in erery year. of one or more 
schools, wherein all c l i i ldr~n of the State, hctwren the  ages of i i s  and 
twenty-one, residing in said district, or entitled under the law to attend 
schools therein, mag ha\  c tuition free of chargc as required by the 
Constitution of the State, is a necesTary 11ublic esperlw. I t  has been 
held that  the erection of school buildings is not a nectssary municipal 
cxpcnse-that is, an  espense nhich  a county, city or town may incur, 
as a municipal corporation, without the approval of a majority of the 
qualified voters of said county, city or town. Const. of N. C., Lirt .  TIT, 
sec. 7.  I t  is, lioxverer, fully within the power of the Gcmcral Llssemhly. 
because of the duty imposed upon it by the Constitution to "proride by 
taxation and otherwise for a gcneral and uniform svstcm of public 
schools," to authorize and direct the respclctive countiw of the Statc, 
as administratire units of the public school svstem, or as governmental 
agencies employed for that  purpose by thc General Assembly, to pro- 
vide the money for such expense, by tasation or othernise. Lovrlacr 11. 

Pratt ,  157 N. C., 686; Lacy I , .  Bank ,  183 N. C., 373. 'The General -1s- 
sembly may also provide funds for the erection of schoolhouses, required 
for the maintenance for a term of six months in ever,y year of public 
schools, i n  the several school districts, into which the counties are di- 
rided, in accordance with the express mandate of the Constitution, by 
issuing and selling the bonds of the State, and directiqg that  the pro- 
ceeds of the sale of said bonds shall be loaned to the several counties 
of the State, upon terms prescribed by the General Assembly. Statntes 
enacted by the General Assembly, i n  the exercise of {his  power, have 
been held valid, Lacy v .  Bank, supra. 
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I t  was said by this Court, in the opinion written by H o k e ,  J., in 
Lacy v. B a n k ,  that a proper consideration of Article I X  of the Con- 
stitution clearly discloses, "that its provisions are mandatory, im- 
posing on the Legislature the duty of providing by taxation and other- 
wise for a general and uniform system of public education, free of 
charge to all the children of the State from six to twenty-one years, that 
the school term in the various districts shall continue for at  least six 
months in each and every year, and that the counties are recognized 
and designated as the governmental agencies through which the Legis- 
lature may act in the performance of their duty and in making its 
measures effective. I n  various decisions of the Court the importance 
and imperative nature of these constitutional provisions have been up- 
held and emphasized. Board of Educa t ion  v. Board of Comrs.,  178 
X. C., 305; Board of Educa t ion  v. Board of Comrs., 174 S. C., 469; 
Collie v. Comrs., 145 IT. C., 170." 

No duty is imposed by the Constitution upon the boards of com- 
missioners of the several counties of the State, to p r o ~ i d e  funds by 
taxation or otherwise for the maintenance of public schools in the dis- 
tricts of their counties; this duty is imposed by express language upnn 
the General Assembly. I t  was clearly the purpose of the people of 
Korth Carolina when they adopted the Constitution of the State, con- 
taining Article I X ,  entitled "Education," that a general and uniform 
system of gublic schools should be established, to the end that all the 
children of the State, between the ages of six and twenty-one years, 
should have tuition therein, free of charge. I t  was made the duty of 
the General Assembly to provide for such a system by taxation or 
otherwise. The only duty imposed by the Constitution upon boards of 
commissioners of the several counties, with respect to this State-wide 
system of public schools, is to maintain a school in such district of 
their county for a term not less than six months in every year; to 
enable the board of commissioners of each county to perform this duty, 
it is the duty of the General Assembly to provide the money required, 
by taxation and otherwise. With respect to funds for said purpose, the 
board of commissioners has neither any duty nor any power, under the 
Constitution. The counties of the State, organized primarily for pur- 
poses of local government, are recognized in the Constitution as ad- 
ministrative units of the State-wide system of public schools, and may 
be used, as they have been, by the General Assembly, as agencies of the 
State in the performance of its duty to provide for such system. The 
demurrer was properly overruled, and upon the facts alleged in the 
complaint and admitted by the demurrer, the judgment enjoining d e  
fendants is 

Affirmed. 
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M. A. INGE v. SEABOARD AIR L I N E  RAILTVilY CO. 

(Fi led  17 November, 1926.) 

1. Maste r  a n d  Servant-Employer a n d  1i:rnployee - St:%tutcs - Fedcbrwl 
Employers '  Liabili ty Act-Courts-Jurisdiction. 

Tlie jurisdiction of the  Sta te  and Federal courts for a lwwninl illjllr? 
to a railroad employee is concurrent under the  Federal 13mployc>ri' 12:~- 
bility Act, and a n  action brought in  the  Sta te  court is  not re1nowl)lc 11?- 
the defendant nonresident. 

Where an  action is  brought in the  Sta te  court coming nnder the [)lo- 
visions of the  Federal Employers' Liability Act. the  Federal d ( ~ c i ~ i ~ i ~ s  
a r e  controlliiig, hut the  rules of practice and procedurt, a r e  govcv~etl  
t he  laws of the  Sta te  court. 

3. Same-Common Law. 
The cornmoil-law rule denying recovery of a se r r an t  injuretl I)$ t he  

neglijient act  of a fellow-servant has  no applicatiou ~ n d e r  tlic Fr,ler;ll 
Ihp loyc r s '  Liability Act. 

4. Same-Contributory Segligenre-Con~parrttivc Segligenre-1)itm:tgc's 
-Statutes-Fellow-Servants. 

The  rule tha t  bars the  injured employer from rccovc~rinji ill :III  ;tctioi~ 
against his emplojer when the  employee is guilty of t o n t r i b u t o ~ >  negli- 
gence, doeq not apply to  cases coming under the  provisions of the  Fcderal 
Employers' Liability Act, and when contributory negligenee is legally 
estilblished, i t  only diminishes the  cl:images, and no contr~hntory  i~egli-  
gence may be s1ion.n n71len the  emplojer's act  is  in \iolatiou of ;I l aw 
enacted for  t he  employee's protection 

5. Same-Nonsuit. 
A judgment a s  of noiisuit upon the  evidrnce may not be granted under 

our s ta tu te  when there is  legal evidence of the emplojee's negligence iii 
a n  action under the Federal Employers' 1,i:ibility Aj t ,  upon the sole 
ground of the  plaintiff's contributory negligence. 12. S., 567. 

6. Evidence-Rlotions-Sonsuit-Statutes. 

On a motion to   onsu suit, the  evidence is to be taken ill the light most 
favorable to the plaintiff, and the  benefit given him of any r e a s o p b l r  
intendment, mltl any inference to be drawn therefrom. 

7. Employer  a n d  Enlp!~)  re-Master a n d  Servant-Pcderal Einplu: cws' 
Liabili ty Act-Evidence-Nonsuit. 

TTThere the  conductor in charge of a yard switch en,rine of a railroatl 
company has  a t  night left the rngiile with box-car ;~tt:lchetl on the track 
in charge of the firenmil and engineer, with lnstruc+itn~s not to n l o ~  r t h r  
tr:lin, while in pursuance of his employinei~t he went to tlefendnnt's out- 
going t ra in  to  get information a s  to  track clearance, and got on the  
step of the  engine, and a s  he stepped off betnee11 ;11 tl on the parallel 
track a t  a public c r o d n g .  was  ruil upon ;lntl injuretl hy  the 1, ~ c k i n q  t r i ~ i i ~  
h e  had lef t  on a parallel t rack some distance awtay, npproaching with- 
out warning of any  k ind :  Held, under contlicting evidence, sufficient upon 
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the issue of the defendant's actionable negligence and the prosimate 
cause of the injury to take the case to the jury, in an action brought 
under the Federal Employers' Liability Act. 

8. Same-Contributory Negligence. 
Under the facts of this case: Held,  the failure of the conductor to look 

back for his shifting train was not the sole proximate cause of the 
injury he received, there being no circumsbance to show that he could 
have anticipated that the employees thereon would disobey his orders 
not to move the train he had left, or that by so doing he mould have dis- 
covered the danger, he having relied on the crew of the switch train to 
obey his orders. 

9. Same. 
Where the conductor of a shifting train on a local yard has been in- 

jured by the negligent moving of the train contrary to  his instructions, 
which proximately caused the injury in suit, a judgment as  of nonsuit 
upon that  issue is properly denied. 

10. Same-Damages-Conflict of Laws. 
Under the provisions of the Federal Employers' Liability Act, a rail- 

road company is liable in damages for a personal injury negligently 
inflicted by it on its employee, such sum a s  would presently represent, 
without interest added, the sum total of the diminished power in the 
future, the difference between what he can now earn and what he 
would have been able to earn in the future had the physical injury not 
been inflicted on him, using the mortuary table given by statute, a s  
evidence of his expectancy of life a t  his age, 'with other competent evi- 
dence as  to his physical condition and ability to earn, together with the 
other elements of physical pain and mental suffering caused by the 
injury in suit. The difference between the State and Federal statutes 
distinguished by Clarkaon, J. 

APPEAL b y  defendant f r o m  Cranmer, J., and  a jury,  a t  March  Term,  
1926, of HALIFAX. NO error .  

Civi l  action f o r  actionable negligence under  Federa l  Employers'  Lia- 
bility Act. 

Plaint i f f  was  a n  employee of defendant  as  y a r d  conductor a t  Weldon, 
and  defendant  is  a common car r ie r  b y  railroad, engaged i n  inters tate  
commerce. 

T h e  defendant  denied a n y  negligence, and set u p  (1) contributory 
negligence; (2)  assumption of risk. 

T h e  mater ial  facts,  a s  testified t o  b y  plaintiff, on  direct-examination, 
i n  substance: T h a t  h e  lef t  t h e  engineer a n d  switchman i n  charge of 
the switch engine wi th  headlight out  and  one box-car coupled t o  i t ,  
s tanding still  on  pass  track, a n d  told t h e  switchman t o  s tay  there  un t i l  
No.  85, t h e  th rough  freight,  pulled ou t  of t h e  yard.  No.  85 and  the  
switch engine a n d  box-car were on  parallel tracks.,  I t  was 325 feet f r o m  
where t h e  engine a n d  box-car were left s tanding to P o p l a r  Street  public 
crossing i n  Weldon, where plaintiff was  injured.  A s  No.  85 pulled on 
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down, plaintiff got u p  on the steps of the engine, just back of his switch 
train, and asked the engineer wliat orders he had for No. 52, thc tlirougli 
t rain going north. This was done so that  he could govern his move- 
ments in switching in the yard, so tliat Yo. 82 might not bc delayed at 
the TTTcldon yard. This was in performance of his re;ular duty. I Ie  
was standing on tlie engine step of No. 85, holding to grab-irons with 
lighted lanterii in his left hand, talking to the engincei, and just as he 
got to Poplar Street crossiiig he stepped off the engincb. The engineer 
of No. 85 hollered, "Look out !" and he glanced over his shoulder and 
saw the box-car of the switch train. H e  tried to save himself but was 
knocked face down and his leg mashed so that  it had to he amputated. 
H e  heart1 no signal gircn by the snitch e i~gine  approaching the cross- 
in-110 bell or nhistle. The  first kno~fledgc he had tliat tlie switch 
cngine crew liad disobeyed orders n a s  when the enginerr of No. 55 1101- 
lcred at 11im to "Look out." At  the time the train hit liil~i, no one from 
tlie s\vitch eilgi~ie gave him any warning. EIe had not heard it ant1 
nhen he glanced back he did not see any light on tlie end of the car or 
anybody there. H e  was hit by the box-car of the backing train on thc 
pass track. There mas nothing to prevent the switch engineer, if he nns  
looking, from seeing him stq) down off of engi~ie KO.  85 when lie 
reached Poplar Street crossing. 

011 cross-esarnination : "1f1 had looked back I would ,lot have gottell 
off ill front of it. I f  I liad looked back and saw tlie t iain,  of course I 
would not hare  h e l l  hurt. This  is tlie evidtmcc that I did not look back 
(eshibiting his injured leg) a s  I said before. I had told the train to 
stand still and I had no reason to look back. I was riot expecting the 
train to move. I stepped off the moving engine and was looking i11 tlie 
direction in which the engine was moring. I could hay,: seen this o t l i ~ r  
train coming if I had looked. I don't know whether I could have seen 
it in time to have gotten out of the way. If I had looked back and 
seen the train coming, and if I had stayed where I was, I would not 
have been hurt .  I f  I had looked back and seen this train I certainly 
nould have stayed where I was. I ha& no occasion to lcok back though, 
because I relied upon my orders being obeyed. I had given orders for 
that t rain to remain where it mas and I relied upon it standing still. 
. . . During the time I did not look back. I t  took some little time to - 
step down between the tracks and to step across to the next track. I 
ne& looked back. When I was getting ready to step clown off the en- 
gine, and when I was betxveen the tracks, and when I started across the 
nest track, I did not look back. My  leg shows that  I did not look back. 
I TI as i,ut trying to get hurt. I had no occasion to be looking for a train. 
There was no other train on the yard a t  that  time excent the one I was 
riding on and my  yard train. I had left my  engine and car down the 
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track and had given orders for my train to stand still until NO. 85 had 
pulled through and I was not expecting any. I was not paying any at- 
tention to my train, because I had already given attention to it. I f  my 
train had remained where I ordered it to remain, I would not have been 
hurt. . . . I am thoroughlg familiar with the Weldon yard. I had 
worked there about two years before this time. I knew the yard very 
well. I t  was then just like i t  is now. . . ." On redirect-examination 
he testified: "The yard at  Weldon is not in every respect a standard 
yard, the standard width between the centers of tracks is 1 4  feet. The 
distance between the main line and pass-track is about one foot eight 
and one-half inches short of standard." On recross-examination : "The 
tracks are just the same as I have been knowing them all these years. 
I knew how wide i t  was between the tracks just from looking at  them. I 
had never measured them in my life until after I was hurt. I knew 
they were close together. . . . My feeling was terrible. When my 
leg was mashed, hardly know how to express it. I, of course, expected 
the train to kill me; I cannot express how I felt. Whkn the wheel struck 
my leg it felt like a redhot burning sensation and that kept up for the 
first five days. I felt like I was standing in fire up to my knee. After 
the first five days I suffered practically all the time. I still suffer. I 
have the sensation of my toes being drawn back and my leg aching. I t  
has affected my nervous system." Plaintiff was so mashed and mangled 
that his right leg had to be amputated about six inches below the knee 

Plaintiff introduced Rule 30 of Rule Book of Seaboard Air Line Rail. 
way Company, which is as follows: "The engine bell must be rung 
when the engine is about to move and while approaching and passing 
public crossings at grade and while passing stations." 

Defendant offered in evidence Rule 103, as follows: ('When cars are 
pushed by an engine, except when shifting or making up trains in yards, 
a trainman must take a conspicuous position on the front of the leading 
car, and when shifting over public crossings at  grade not protected by 
a watchman, a member of the crew must protect the crossings. This 
will also apply to engine moving backward." And also part of General 
Rule M, as follows: "They (employees) must expect trains to run at  
any time, on any track, in either direction." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in th'e answer? Answer : No. 

3. Did the plaintiff voluntarily assume the risk of injury alleged in 
the answer ? Answer : No. 
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4. What damages, if any, is the plaintiff entitled to recover? Answer: 
$35,000.00." 

There was evidence supporting the contention of both sides of the 
controversy. 

The other facts necessary and assignments of error will be considered 
in the opinion. 

George C. G r e m  for p l a i n t i f .  
TT'. A. Powel l  a n d  l l l u r r a y  A l l e n  for defendant .  

CLARKSOX, J. Under the Federal Employers' Liability Act, the juris- 
diction of the courts of the United States is concurrent with that of 
the courts of the several states, and any case arising under the act and 
1)rbught in any state court shall not be removable to a r y  of the United 
State courts. The  decisions of the  Federal courts control over the  
State courts in  all actions prosecuted i n  the State courts, but the rules 
of p r a ~ t i c e  and procedure are governed by the laws of the states where 
the cases are pending. 

Under the Federal Employers' Liability Act, in the present kind of 
action, the issues ordinarily submitted are (1) negligence; ( 2 )  contribu- 
tory negligence; ( 3 )  assumption of risk; (4) damages. 

"The first section of the Federal Employers' Liability Act provides 
that every common carrier by rail while engaging in interstate corn- 
merce, and while the servant injured or killed is emplojed in such com- 
merce, i s  liable ' f o r  such i n j u r y  or  dea th  resul t ing in ?,hole or  i n  part 
f r o m  t h e  negligence of a n y  of t h e  of icers ,  agents  or  employeas  of such  
carm'cr, or by reason of any defect or insufficiency due ;o its negligence 
in its cars, engines, appliances, machinery, tracks, roadbl.d, works, boats, 
nliarves or other equipments.' . . . The  clause relating to negli- 
gence in the first section of the Federal Act has two branches; one gov- 
erning the negligence of any of the officers, agents or employees of the 
carrier, which abolishes t h e  common-law fellow-servant doc t r ine ;  and 
the other relating to defects and insufficiencies due to negligence in the 
railroad's rolling stock, machinery, track, roadbed, works, boats, wharves 
or other equipment. These two clauses, i t  has been helc, cover any and 
all negligent acts of which the carrier could have been guilty under the 
common lam." Roberts Injuries to Interstate Employees, pp. 18 and 19 ; 
Southzcell  2 ) .  R. R., 191 N. C., a t  p. 157. 

The third section provides tha t  con t r ibu tory  negligence shall n o t  bar  
recover?j, but shall only d i m i n i s h  t h e  damages,  except that  no employee 
injured or killed where the violation of a safety law for employees con- 
tributed to the injury, shall be held to have been guilty of contributory 
negligence. 
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The fellow-servant doctrine has been abrogated by the United States 
statutes as  to railroads engaged, as  here, in interstate commerce. That  
question does not arise. 

I n  Seaboard A i r  Line R. R. Co. v. I lorton,  233 U. S., at  p. 501 (58 
L. Ed., p. 1069), M r .  Justice P i t n e y  says: "This clause has two 
branches; the one covering the negligence of any of the officers, agents. 
or employees of the carrier, which has the effect of abolishing in this 
class of cases the common-law rule that  exempted the employer from 
responsibility for the negligence of a fellow-employee of the plaintiff," 
etc. Reed v. Director-General of Railroads, 258  U. S., a t  p. 92 (66  
L. Ed., p. 480). 

Ikfendant  moved for judgment as in case of nonsuit a t  the conclusion 
of plaintiff's evidence, and a t  the conclusion of all the evidence. C. S., 
,567. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the evidence, and every reasonable in f~ rence  to 
be d r jwn  therefrom. 

The defendant contends, in support of these assignments of error, 
,'that the sole proximate cause of the plaintiff's injury was his own neg- 
ligence in stepping from the engine of train No. 85 into a place of safety 
between the tracks and then onto tbe pass-track without looking for an 
approaching train." Can the contention be sustained? I f  so, the non- 
suit should have been granted. We cannot so hold. 

The  plaintiff was in a place he had a right to be. The  t v o  tracks 
were parallel and close together. H e  stepped off the engine at Poplar 
Street, a public crossing in Weldon. H e  v a s  lulled into security and 
thrown off his guard as he had left the switch engine and box-car 325 
feet from the crossing with positive orders not to move until the through 
train pulled out, and relied on his orders being obeyed. I t  was at night, 
2 3 0  a.m. The box-car which struck him had no rear light on i t  or any 
person to warn any one at the public crossing of the approach of thc 
backing switch engine and box-car on the pass track-no bell mas rung 
or whistle blo~vn. Tlie engineer of the switch engine from his cab, if h r  
had been keeping a proper lookout, saw, or in the exercise of ordinar.  
care could have seen plaintiff on the steps of engine S o .  85, and as  a 
reasonably prudent man he could reasonably anticipate that injury or 
harm might follow his getting off the through train aq it accel~rate? itq 
s p c ~ d  in pulling out and the danger of the plaintiff in stepping in front 
of the backing train on the pass track a t  the Poplar Street crossing. 
These were, in substance, the allegations in plaintiff's complaint. They 
r e r e  denied by defendant, and the plea of negligence, contributory neg- 
ligence and assumption of risk set up. The  plaintiff's testimony and 
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other evidcncc sustaiiicd his coutcwtiol~s. The el iclcilct of dcfcnt la~~t ' i  
witnesses contradictctl it. Tlie jury found nit21 the l)lailitifi. 

Under the,facts autl circu~nstariccs of this caw, n c  clcl 11ot rllidi that 
the failure of plaintiff in aliglltiug fro111 the e i ~ g i ~ l c  of train No. S5, 
ml~erc he had a right to br., and stcppi~lg oil the pass trn-li at thc l ~ ~ h l i t s  
crossing, in close proximity aud not lookil~g back. ~~cgliycnc*e a11d the 
sole proximatc cause of plaintiff's illjury. 

I n  International S tevedor ing  Co. v. I l a z w i y ,  U. S.  Supreme Court, 
opinion delirered 18 October, 1926, X r .  Jucf/c.cl Iloittlc~ qar s : "'l'liis i.: 
an nctioi, brought in a state court seeking a commo~l-law rellictly for 1 ) ~ -  
sonal injuries sustained by the plaiiitiff, tlie r e sponde~~t  Iicrr', up011 a 
vessel a t  dock in the harbor of Seattle. Tlie plaintiff n.as a longshore- 
man engaged in stowing freight in the hold. Through tlie negligence 
of the hatch tender no warning was giren tliat a load of freight was 
about to he lowered, and when the load came down tlLe plaintiff was 
badly hurt .  The  plaintiff and tlle hatch-tender both were employed by 
tho defendant steredore, the petitioner here, and the c efendant asked 
for a ruling that  they wcre fellow-serrauts and that  therefore the plain- 
tiff could not recover. Tllc Court ruled that if the failure of tlle hatch- 
tender to give a signal was tlie proximate cause of the illjury the ver- 
dict must be for the plaintiff. A rerdict was found 'or him, and a 
judgment on the verdict was affirmed by the Supreni C'onrt of the 
State. 134 Wash., 233, 242. writ of c e ~ t i o r a r i  was granted by this 
Court. 269 U. S., 549." The petitioner disputed the eornnlon-law 
right to recorer on account of the fellow-servant doctrine. That  the 
case v a s  governed by the A\dmiralty lan- that aclrriinistei~ed the cornnion 
law. Under ,\ct of 5 June ,  1080, ch. 250, see. 20, 41 Stat.,  988, 1007, 
in substance, ally scaman ulio s l~a l l  suffer pwso~ia l  i n j u ~  y in the course 
of his e~nployrneiit shall hare  the saiiic rcnietly in case of personal in- 
juries to railway eniployccs. ( ' S t c ~  ctlorcs" came under the act, and tlle 
juclgment was affirmed. 

The court below cliargccl tlicl jury corrcrtly w l ~ t  was negligence, and 
as to negligerice aud lpoxiniate cause lcft it  to the jury to ascertain the 
facts, and on proximate cause cliargcd as fo1lon.s: "I t  i:; necessary just 
here to define for you nliat is rneznit 11y proximate cause- hat in law 
is meant by proximate cause. TIIO elements must bc co~~sit leret l :  first, 
negligmcc, and tliat such ncgligcwre was thr  p r o ~ i m a i e  c3ausc of the 
injury, and tlie burden is upon the plaiutiff to satisfy you by the 
grcatcr weight of the evide~ice that tlic dcfcudant waq uegligent, and 
that such ~ i s g l i g ~ u c c  was the proxi~uate  cause of tlie injury. I have 
defined for you nllat is meant by i~egligencc, and I will uon instruct 
you what is tlle legal ilefinitiion of prosimnte causc. Tlic proximate 
cause of an ermlt must b r  m~tlcrstootl to hc tliat r a u w  \ \ l i i r l~  is riatural 
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and in  continuous sequence, unbroken by any new and independent 
cause, produces that event, and without which it would not have 
occurred. I t  is the last negligent act without which the injury would 
never have occurred. I t  is the responsible cause. I t  is sometimes re- 
ferred to by using two Latin words, causa causans, which means the 
immediate cause; the last link in the chain of causation." We can see 
no error in this charge to the prejudice of the defendant. 

"It was said in Ordegard v. North Wiscomin. Lumber Co., 110 N. W., 
809, 818; 130 Wis., at p. 685: I n  an action for injuries to a servant, an 
instruction that 'proximate' cause meant 'the immediate, direct, actual, 
natural, efficient, and real cause,' was no ground for reversal of a judg- 
ment in favor of plaintiff, as it placed a heavier burden on him than 
the correct rule." Kepley v. Kirk, 191 N. C., at p. 695. 

Mr. Justice Strong, in R. R. v. Kellogg, 94 U.  S. ,  p. 474, says: "The 
true rule is that what is the proximate cause of an injury is ordinarily 
a question for the jury. I t  is not a question of science or of legal 
knowledge. I t  is to be determined as a fact, in view of the circum- 
stances of fact attending it. The primary cause may be the proximate 
cause of a disaster, though it may operate through successive instru- 
ments, as an article at the end of a chain may be moved by a force 
applied at the other end, that force being the proximate cause of the 
movement, or, as in the oft-cited case of the squib thrown in the market 
place. 2 B1. Rep., 892. The question always is, Was there an un- 
broken connection between the wrongful act and the injury-a continu- 
ous operation? Did the facts constitute a continuous succession of 
events, so linked together as to make a natural whole, or was there some 
new and independent cause intervening between the wrong and the in- 
jury? . . . We do not say that even the natural and probable conse- 
quences of a wrongful act or omission are in all cases to be chargeable to 
misfeasance or nonfeasance. They are not when there is a sufficient and 
independent cause operating between the wrong and the injury. I n  
such a case the resort of the sufferer must be to the originator of the 

w 

intermediate cause. But when there is no intermediate efficie'nt cause, 
the original wrong must be considered as reaching to the effect and 
proximate to it. The inquiry must, therefore, always be whether there 
was any intermediate cause disconnected from the primary fault and 
self-operating which produced the injury. . . . I n  the nature of 
things there is in every transaction a succession of events more or less 
dependent upon those preceding, and it is the province of the jury to 
look at this succession of events or facts and ascertain whether they are 
naturally and probably connected with each other by a continuous 
sequence, or are dissevered by new and independent agencies, and this 
must be determined in view of the circumstances existing at  the time." 
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Again the same judge says in  Ins. Co. v. Boone, 95  1.. S., 117: "The 
proximate cause is the dominant cause, not the one which is incidental 
to that  cauye, its mere instrument, though the latter may be nearest in 
place and time to the loss. . . . 'The inquiry inust always be 
whether there w i s  a n  intermediate cause disconnected f w m  the primary 
fault and self-operating, which produced the injury.' " Harton v. Tele- 
phone Po., 141 x. C., 462-3 ; Taylor v. Lr~mber Co., 3 73 K. C., a t  p. 
115; Construction Co. 21. R. R., 184 N. C., p. 179; fLnnant v. P o w r  
Co., 187 K. C., 288; Xangum v. R. R., 183 N. C., 605; Paderick v. 
Lumber Co., 190 N. C., 312; Iiepley v. Kirk,  supra. 

Cases denying a nonsuit under facts similar to the present action, are 
fully set forth in Xoore v. R. R., 155 1';. C., p. 189; 21. c., 186 N .  C., 
257. See, also, Bradley v. R. R., 126 N. C., 735; R~zd v. R. R., 140 
N. C., 146; ~Vorman v. R. R., 167 N. C., 533; Hudson v. R. R., 176 
K. C., 488; Parker v. R. R., 181 N. C., 102;  Bass v. R. R., 183 
N. C., 444. 

"If, however, there is no reason to apprehend the approach of cars an 
employee will not be held disentitled to recover by reiison of the fact 
that he failed to look for trains before going on the trac1.s." 18  R. C. L., 
p. 668, par t  sec. 160. 

I n  Wolfe v. R. R., 154 N. C., a t  p. 575, it is said:  T h e  plaintiff was 
employed in a most dangerous work, requiring his almost constant 
presence on the tracks. Under such circunistances the defendant owed 
him the duty of active vigilance in gir ing warning of the approach of 
engines and trains, and the plaintiff had thc right to re  y upon the per- 
formance of this duty in discharging his own duty and caring for his 
personal safety." Sherrill v. R. R., 140 N. C., 252; 1 rzinan v. R. R., 
149 x. C., 123; Zachary v. R. R., 156 N. C., 503. 

I n  R. R. v. lioe?~necke, 239 U. S., p. 352: "We s w  equally little 
ground for the contention that  thr re  was no eridence of negligence. I t  
a t  least might have been found that  Koennecke was k~ l l ed  by a' t rain 
that  had just come in and was backing into the yard, that  the morement 
was not a yard nlovement; that i t  Tvas on the main track and that there 
was no lookout on the end of the train and no v a r n i ~ ~ g  of its approach. 
I n  short the jury might hare  found that  the case was not that  of an 
in jury  done by a  svitching engine known to be engaged upon its ordi- 
nary business in a. yard, like Aerkfetz v. Elumphreys, 145 U. S., 418, 
but one mhere the rules of the company and reasonable care required a 
lookout to be krpt. I t  seems to us that  it mould have been impossible to 
take the case from the jury on the ground either that  there was no 
negligence or that  the deceased assumed the risk. Upon a considera- 
tion of all the objections urged by the plaintiff i n  erivor i n  its argu- 
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ment and in its briefs, we are of opinion that the judgment should be 
affirmed.'' Erie R. Co., v. Purucker, 244 U. S., p. 320. 

As to the second issue, of contributory negligence, the defendant 
prayed the court to instruct the jury that upon all the evidence in the 
case they should answer the second issue "Yes." The court declined to 
do so and in this we think there was no error. The court charged as 
follows: "On this second issue, it is necessary that I again address 
myself to the word 'negligence.' That means I must further instruct 
you in the law, because the negligence spoken of in this second issue- 
the negligence of the plaintiff-is called contributory negligence. I 
instruct you, gentlemen of the jury, that contributory negligence is the 
negligent act of a plaintiff which, concurring and cooperating with the 
negligent act of the defendant, is the proximate cause of the injury. 
The same rule of due care which the defendant is bound to observe ap- 
plies equally to the plaintiff. There is really no distinction between 
negligence of the plaintiff and negligence of the defendant, except the 
plaintiff's negligence is called contributory negligence. The law further 
says, gentlemen, that contributory negligence may consist of some act 
of omission or act of commission. I t  is the lack of due diligence or the 
lack of due care in doing the wrong thing at the time and place, or in 
doing nothing when something should have been done. That is to say, did 
the plaintiff fail to exercise due care which an ordinarily prudent man 
would have exercised under similar circumstances, and was, said failure 
so to do the proximate cause of his injury! As I stated to you hereto- 
fore, the defendant has the burden of proof, and if the defendant has 
satisfied you by the greater weight of the evidence that the plaintiff by 
his own negligence contributed to his injury, it would be your duty to 
answer the second issue, 'Yes.' " 

''Contributory negligence under the Federal Employers' Liability Act 
has been defined by the United States Supreme Court in the following 
language : 'Contributpry negligence involves the notion of some fault or 
breach of duty on the part of the employee, and since it is ordinarily 
his duty to take some precaution for his own safety when engaged 
in  a hazardous occupation, contributory negligence is sometimes defined 
as a failure to use such care for his safety as ordinarily prudent em- 
ployees in similar circumstances would use.' Seaboard Air Line Ry. 
Co. v. Horton, 233 U. S., 492, 58 L. Ed., 1062. I n  another case before 
the Supreme Court of the United States the following definition of con- 
tributory negligence was approved : 'Contributory negligence is the neg- 
ligent act of a plaintiff which, concurring and coijperating with the 
negligent act of a defendant, is the proximate cause of the injury.' 
Sorfolk &? W. R. Co. v. Earnest, 229 U. S., 114, 57 L. Ed., 1096." 
Roherts, supra, p. 218, sec. 112. 
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The charge is substantially in the language of the rule as laid down 
in Moore v. Iron Works, 183 N. C., p. 435; Boszoell v. EIosiery Mills, 
191 N. C., p. 549. 

As to the third issue-assumption of risk-the defendant prayed the 
court to instruct the jury that upon all the evidence in  the case they 
should answer the third issue "Yes." 

I n  Reed v. Director General, supra, at p. 95, it is said: "In actions 
under the Federal Act the doctrine of assumption of r i &  certainly has 
no application when the negligence of a fellow-servant w ~ i c h  the injured 
party could not hare  foreseen or expected is the sole, d i r x t  and immedi- 
ate cause of the injury. To hold otherwise mould conflict with the 
declaration of Congress that every common carrier by railroad while 
engaging in interstate commerce shall be liable to the personal repre- 
sentative of any employee kilIed while employed therGn when death 
results from the negligence of any of the officers, agents or employees of 
such carrier." 

"A freight conductor did not assume the risk of the negligence of a 
flagman working under him nho  failed to protect the r e n  of the train." 
Penn. Ry. Co. v. Goughnor, 126 C. C. A., 39, 208 Fed., 961; Roberts, 
supra, p. 205; Chesapeake (e. 0.  Ry. Co. v. DeAtle~y, 241 U.  S., 310 (60 
L. Ed., 1016); Boldt v. Penn. Ry. Co., 245 U. S., 441 ( 5 2  L. Ed., 385). 

I n  Chitago, Rock Island cC. Pacific Ry .  Co. v. Ward, 252 U .  S., p. 18 
(64 L. Ed., 434), it is said: "It was a sudden emergency, brought about 
by the negligent operation of that particular cut of cars, and not a con- 
dition of danger, resulting from the master's or his representatives' neg- 
ligence, so obvious that an ordinarily prudent person in the situation in 
which Ward was placed, had opportunity to know and appreciate it, 
and thereby assume the risk." 

The court gave full instructions on assunlption of risk and mas, per- 
haps, more liberal to dcfcndant than it mas entitled to under the facts 
and circumstances of this case. The jury passed on the facts and an- 
swcred the issue "No," and n7e can see no error in the charge. 

On the fourth issue, as to damages, the court below charged: "I in- 
struct you that in an action for damages for injury vaused by negli- 
gencc, the plaintiff nould only be entitled to recover what sum of 
money, paid at  the present time, in a lump sum, would represent the 
reasonable p?-esent zdue  of his diminished power in thtl future and the 
difference between what hc would have been able to ea-n in the future 
but for such injury, arid the sum hc d l  be able to eamn in the future 
in his present condition. (The latter part shows that d~minished power 
meant earning power.) A man 46 years old may be expected to live 
23 8/10 years. These figures, gentlemen of the jury, are taken from 
the mortuary tables of life insurance companies. They do not control, 
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that is, upon the question of the determination of human life figures do 
not control; they are not given to control you, but merely to guide you. 
They are based upon the law of averages, and there is no certainty that 
any person will live the average duration of life, because a man may 
live longer or less time than the average. I instruct you, gentlemen of 
the jury, that the plaintiff, if he be entitled to recover at  all, would be 
entitled to recover as damages or compensation in a lump sum for all 
injuries, past and prospective, as a result of the defendant's wrongful 
and negligent acts. This may embrace loss of time, loss of ability to 
perform physical labor or decreased capacity to earn nioney. That is, 
if you are satisfied by the greater weight of the evidence that the plain- 
tiff is entitled to recover, he would be entitled for loss of both bodily 
and mental powers, for inconvenience and humiliation because of the 
loss of his leg in consequence of his injuries." 

We think the above charge is borne out in F r y  v. R. R., 159 N. C., 
361; Johnson v. R. R., 163 N. C., 431; Hill v. R. R., 180 N. C., 490; 
Ledford v. Lumber Co., 183 N. C., 614; Strunks v. Payne, 184 N. C., 
582; Shipp v.  Stage Line, ante, 475. 

I n  a case of wrongful death, arising under the Federal Employers' 
Liability Act, and in such cases arising under the State law, there is a 
marked distinction. See Carpenter v. Power Co., 191 N.  C., 130. The 
present action is not for wrongful death, but in Chesapeake & 0. R. 
Co. v. Kelly, 241 U. S., p. 485, wrongful death case, the present value, 
or present worth rule, is recognized. 

The Federal Employers' Liability Act provides that contributory 
negligence shall not bar recovery, but shall only diminish the damages, 
etc. On this aspect, the charge was full and accurate and no exception 
taken. We have discussed only what we consider the main assignments 
of error; the others we do not consider material or present any novel or 
serious questions of law. Upon the whole record we can find no preju- 
dicial or reversible error. 

No error. 

STATE v. JOE HARDEE AND EVERETT HARDEE. 

(Filed 17 November, 1926.) 

1. Homicide-Instructions-Evidence-Less Degree of Crime - Indict- 
ment. 

Upon the trial under an indictment for murder it is the duty of the 
trial judge, under supporting evidence, to declare and explain the law 
upon the less offense of manslaughter, with the burden of proof on de- 
fendant, and a statement of the contentions of the parties, etc., with a 
mere announcement of the principle is insufficient. C. S., 564, 4639. 
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Where the evidence tends to show that the prisoner and deceased, 
each armed with deadly weapons, entered willingly intc the fight which 
caused the latter's death, it  is sufficient to sustain a verdict of man- 
slaughter, undcr proper instructions of the law from th,? court. 

3. S a n i c I n s t r u c t i o n s .  
Where the ii~structions of the court to the jury of the law arising 

under the evidence, upon the principles of murder and manslaughter, 
construed as  a whole, and not disjointedly, a re  correct and not mislead- 
ing, prejudicial error will not be held on appeal. 

4. Constitutional Law-Homicide-Instructions-Presence of Prisonel.-- 
Appeal and  Error. 

Where the judge has inadvertently charged upon the trial for a homi- 
cide that the State must prove its case by the greater weight of the evi- 
dence, and immediately after the jury has withdrawn for its deliberation, 
defendant's counsel has called this error to the court's attention, and 
informed the court that he lind unmiqtaknbly corrected his error in other 
portiol~s of the charge, and that  it  was l~scless to rec:~ll the jury, and 
tllereul~oii tht. judge went to the jury room and cor-ected his error, 
staritlinq in the open doorway of the jury room just beyond that of the 
u~ilocked courtroom door, where the defendants and their attorneys 
were s i t t i ~ x ,  having declined to accorilpnny the judge: Held,  not reversi- 
ble error in violation of the constitutional right of the defendant to be 
present. 

APPEAL by  defendants  f r o m  Dnniel.s, J., a t  J u l y  Term,  1926, of 
D r n ~ ~ n r .  

Tho defendants  n w e  indicted f o r  the  murder  of one Robert  Steele 
and  were convicted of murder  i n  the secoiid degree. F r o m  t h e  judg- 
ment  pronounced they  appealed, assigning error .  

There  is  evidence tending to show t h e  following circumstances: About  
noon on Sunday ,  23 May,  1926, Clark,  Moore, Bndrebvs, a n d  the  de- 
fendants  went f r o m  Carrboro to  t h e  home of the  deceascd i n  t h e  ci ty  of 
D u r h a m ;  there E r e r e t t  H a r d e e  bought two bottles of liquor f r o m  t h e  
deceased and  soon a f t e r ~ r a r d s  al l  were more or  less under  t h e  influence 
of dr ink.  Mrs.  Steele, TI-ife of the deceascd, mas across t h e  street a t  
Victor ia  Brown's. Re turn ing  home, "she x7ent into the house a f te r  
these five men." Slie found them i n  t h e  kitchen a round  :L table  on  which 
there v a s  a half p in t  of whiskey. Moore and  Clark  were t h e  first t o  
leave. Slle knocked a glass f r o m  her  husband's h a n d  and  d n d r e w s  
cursed a n d  s truck her. S h e  r a n  Anci rem in to  t h e  strret,  bu t  he  went 
back to t h e  house arid t r ied to  get i n  a t  a ~v indow.  S h e  then  s truck a t  
i i n d r e ~ ~ s  with a baseball ba t  and. h e  m o v d  on. She,  her  husband and  
the  defendants  mere a t  the f r o n t  door. S h e  s tar ted f o r  a policeman, a n d  
Evere t t  knocked h e r  down i n  t h e  street a n d  took the  bat  f r o m  her. T h e  
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deceased caught Everett around the neck; Everett "slung him loose, hit 
his face with the bat, knocked him down, stepped across him and stood 
over him and hit him in the head like he was mauling rails." Death 
resulted in a few days. There was evidence that Joe was present aiding 
and abetting. 

Much of the material evidence fbr the State was contradicted by that 
for the defendants. There was evidence that Mrs. Steele assaulted the 
defendants with a pistol and a bat, and that Joe in self-defense struck 
the deceased with the bat, and that Everett did not strike him at all. 
A minute account of the difficulty is not necessary to an understanding 
of the exceptions. 

Attorney-General Brummiitt and Assistant Attorney-General Nash for 
the State. 

R. 0. Everett and Gattis & Gattis for defendants. 

A D A ~ ~ s ,  J. The defendants assign for error the alleged failure of the 
trial judge to declaEe and explain the law of manslaughter. C. S., 564. 
We have insistently adhered to the doctrine that where a person in- 
dicted for a crime may under the bill be convicted of a lesser de- 
gree of the same crime and there is evidence tending to support the 
milder verdict, the person charged is entitled to have the law with 
respect to the lesser offense submitted to the jury under a correct charge; 
also that a statement of the contentions or of certain phases of the evi- 
dence accompanied with a mere enunciation of a legal principle is not 
a compliance mith the statute. S.  v. Lee, antt?, 225; Watson v. Tanning 
Co., 190 N. C., 840; Wilson v. Wilson, ibid., 819; S.  v. Williams, 185 
N. C., 685. 

As there was some evidence of manslaughter, it was incumbent on 
the judge in his instructions to the jury to declare and explain the law 
applicable to this offense. C. S., 564, 4639. I t  is apparent from the 
verdict that the jury accepted the State's contention as to the circum- 
stances of the homicide, i. e., that Everett Hardee struck the fatal blow 
and that Joe Hardee was present aiding and abetting. I n  the charge 
manslaughter was defined, the burden of showing to the satisfaction of 
the jury circumstances to reduce the homicide from murder in the 
second degree to manslaughter was properly placed upon the defendants, 
and then the specific instruction was given that if Everett Hardee saw 
the deceased approaching him with a drawn knife in a threatening atti- 
tude and being armed with a baseball bat himself, entered willingly into 
a fight with the deceased, both being armed mith deadly weapons, and 
not in self-defense, and inflicted a blow with the bat which resulted in 
the death of the deceased, he would be guilty of manslaughter. I t  will 
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be noted that  the instruction carefully distinguishes the willingness to 
fight in tlie beginning from fighting in self-defense, as explained in other 
parts of the charge, and states the law as declared in S. v. Harrell, 107 
K. C., 944; S. v. Crisp,  170 S. C., 785; S. v. TTrentz, 176  K. C., 745. 
The  principle laid down in S. v. Ra!dzcin, 1.35 N. C., 496, and S. v. 
PoJlard, 163 N. C., 116, in rcferenc~e to fighting d l i n g l y  a t  any time u p  
to the fatal  inoinent has no application. The  jury was told further that  
if Everett was guilty of manslaughter and <Joe was p r e ~ ~ e n t  aiding and 
abetting when the assault was made lie also mould be guilty. Of these 
instructions the drfciidants cannot justly complain; thchre was no evi- 
dence to justify an  application of the doctrine of c o o l i ~ g  time. S. v. 
Powel!,  168 N .  C., 131; S. v. Robertson, 1 G G  N. C., 356; S. v. Jarrel l ,  
141 N .  C., 722. 

Thrce prayers for instructions were tendered by the defendants the 
s u b s t a ~ ~ c e  of which, applicable to various phases of thrh evidence, was 
th is :  I f  Joe  Hardee had reason to believe, and did beliwe, that  it v a s  
the purpose of the cleceased to take his  lifc or to inflict great bodily 
harm hc had a right to protect himsclf and secure his c ~ v n  safety, and 
if in doing so he killed the deceased with a baseball bat he would not be 
guilty of any crime. H i s  Honor garc  the scveral prayers, but modified 
them by adding as a proviso that  the defendant did not cntcr into the 
fight willingly and did not use more force than appearxl  necessary to  
repel the awault. The  prayer as trndcred might well have been refused, 
and the further instructions certainly deprived the defendants of no 
substantial right. T o  ara i l  himself of the plea of self-defense the de- 
fendant must show that  he is  himself without fault. S. 1 1 .  Cr isp,  supra;  
S. I>. l ien)~crl?j ,  169 N .  C., 326; S. v. Robertson, supra;  S. v. EIough, 
138 N. C., 663; S. v. Blevins ,  135 N.  C., 669; S. 9. Bri t ta in ,  89 
N. C., 481. 

The exception chiefly relicd on is  based upon the fdlowing occur- 
rence : "The court concluded his charge to the jury about 10 :30 a t  night;  
and while the jury were retiring, or just after  they had retired to the 
jury room to consider their verdict, one of the counsel for the pris- 
oners called the court's attention to the use of the espaession, 'by the 
greater weight of the evidence' in that  par t  of the court's charge em- 
brared in  dcfendpt ' s  Exception Ko. 1. Whereupon, the tr ial  judge 
thanked counsel for calling attention to  the error and stated that  he  
would call the jury back and correct it. Counsel for defendants then 
said i t  was not necessary to call the jury back and mak(x the correction 
because they considered the use of the language set out :tbove merely 'a 
slip of the tongue,' and that  the court had charged in  all the rest of the 
charge the correct rule that  tlie jury would not be n1islt.d by the inad- 
rertent use of the vords, 'by the greater  eight of the evidence,' in- 
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stead of the usual formula, 'beyond a reasonable doubt.' The presid- 
ing judge, however, stated that he thought it best to correct the error 
and would do so before the jurors began their deliberations; and as 
counsel for defendants and the State did not wish to have the jury 
recalled to the box, he invited them to accompany him to the door of 
the jury room where, in their hearing, he mould make the necessary cor- 
rection. Counsel for both State and the defendants, thereupon said 
that they did not care to go, and advised the presiding judge that they 
had no objection to his going to the door of the jury room and correct- 
ing the error without recalling the jury to the courtroom. All this 
took place in the courtroom immediately upon the retirement of the 
jury, and in the presence and hearing of the prisoners and their 
counsel." 

The judge then went to the door of the jury room and told the jury 
to disregard the instruction that ('they should be satisfied from the evi- 
dence and by its greater weight," and then gave the definite instruction, 
"Before you can convict of murder in the first degree you must be 
satisfied from the evidence beyond a reasonable doubt that the blow mas 
struck with deliberation and premeditation." 

The record proceeds: "This instruction was given by the judge, while 
standing in the open door of the jury room. This room does not open 
directly into the courtroom, but it is reached from the courtroom by a 
door that leads into a hallway, and this hallway at one end leads to 
the judge's chamber, and at the other into the jury room. The instruc- 
tions were not given in the presence of prisoners or their counsel, but 
within a few steps of them as they sat within the bar, and they, by 
walking across the bar to the door leading into the hallway above 
referred to could have heard, if they had desired to do so." 

The defendants now insist that they could not waive their presence 
and that it mas the duty of the court to see that they were present at  
every stage of the trial. There are authorities to the effect that the 
absence of a prisoner during the course of his trial will vitiate his con- 
viction of a capital felony. S. v .  Blaclcwelder, 61 N.  C., 38; 8. v .  Dry, 
152 N.  C., 813. See, also, S. v. Matthews, 191 N.  C., 379. "The rule 
that he must be present in capital felonies is in favorem vitce. I t  is 
founded in the tenderness and care of the law for human life and not in 
fundamental right-certainly not in this State, as seems to be supposed 
by some persons." Jlerrimon, J., in S. v. Kelly, 97 N.  C., 404. 

The rule has been enforced in cases in which the verdict was for the 
capital felony; it has never been enforced in this State in a case where 
the verdict was for a lesser degree of homicide and where the presiding 
judge at the request of the defendant corrected an admitted "slip of the 
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tonguc" by giving an  instruction plainly favorable to the defense. 
Nothing was done in thc absencc of the defendants to prejudice their 
rights. The  corrected instruction, substituting "beyond a reasonable 
doubt" for "by the greater weight of the evidence7' related entirely to  
murder i n  the first degree and of this crime the defer dants were ac- 
quitted. I f  there was error it was cured by the  verdid.  Indeed, this 
esception was not taken a t  the t ime; its first appearance mas when 
incorporated in  the case on appcal. T o  grant  a n e v  tr ial  on this  
esception ~vould be the veriest technicality and an unwarranted esten- 
sion of the constitutional privilege. T h e  modern tendmcy is against 
technical objections which do not affect the merits of thtl case. We find 

S o  error. 

(Filed 17 Kovember, 19'76.) 

1. Judcmcants-ContractVendor and Purchaser-Counterclaims. 
Where, in an action for n money demand for goods so d and delivered, 

brought i n  tlie court of n justice of the pcace and tried on nppeal i n  the 
Superior Court, wherein defendnnt recovered npon hic countcrc.lnin1 set 
up by way of answer, a less sum than that aqcertnined to he flue hy him 
to plaintiff, tlie judgment awarding the plaintiff the (lif'erence so found 
is correct. 

On a n  a p ~ c a l  from the court of n justice of the pcace to the Superior 
Court, the trial in the Superior Court i.: de nova, and ~ t s  costs in both 
courts are reqnirrd by the stnt~ites applicnhle to he taved ngninst the 
nncuccessful party, or, ns in this case upon a judsmt>nt in plaintiff's 
favor for the difference hetween the amonllt of her clt~mnnd over that 
a l l o w d  npon defenilant's coiinterclai~n set up 1 , ~  n ny of aniwer. C. S., 
661, 1256. 

CIVIL ACTION, before Stack, J., and a jury, a t  February Term, 1026, 
of STAKLY. 

The plaintiff brought a suit against the defendants in a court of the 
justice of the pcacc, alleging that  the defenclants Twrc indebted to h im 
in  thc sum of $143.19. The defendants denied the indebtedness to the 
plaintiff and set u p  a counterclaim against the plaintiff for $227.67 
for lumber sold and delivered by the defendants to the plaintiff. The  
judgment of the justice of the pcace recites that  the defendants were 
indcbtecl to the plaintiff i n  the sum of $113.19, and that  the plaintiff 
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was indebted to the defendants upon their counterclaim in  the sum of 
$160.49, and thereupon rendered judgment against the plaintiff for the 
difference, to wit, the sum of $17.30. Whereupon, the plaintiff ap- 
pealed to the Superior Court. The defendants did not appeal. The 
case was tried upon issues directed to the claim of plaintiff and the 
counterclaim of defendants. By consent of the parties the issue in favor 
of plaintiff was answered $143.19 with interest, and the issue upon de- 
fendant's couriterclairn was answered by the jury awarding the defend- 
ants $132.86 with interest upon their counterclaim. 

The portion of the judgment pertinent to this appeal is as follows: 
"It appearing from the answers to the above issues by the jury that the 
amount due the plaintiff on his account sued on in this action is $143.19, 
which was admitted by the defendants, and that the amount due the 
defendants by the plaintiff on their counterclaim set up in their answer 
is $132.86, and that the defendants are indebted to the sum of $10.33, 
the difference between the plaintiff's claim sued on and admitted by the 
defendants, and the defendants' counterclaim allowed by the jury, as 
shown in issue No. 2 above. 

"It is thereupon ordered, decreed and adjudged that the plaintiff re- 
cover and hare judgment against the defendants for and in  the sum of 
$10.33, with interest from 5 May, 1922, until paid. 

"It is further ordered and adjudged that the plaintiff pay one-half of 
the cost incurred in the justice's court and that the defendants. pay the 
other half of the cost incurred in the justice's court. 

"It is further ordered and adjudged that the plaintiff pay the cost 
incurred in the Superior Court, to be taxed by the clerk of this court." 

From the judgment so rendered the plaintiff appealed to the Supreme 
Court. 

W .  L. X a n n  for plaintif f .  
R. L. Smith d! S o n  and J .  R. Price for defendants .  

RROGDEN, J. The defendants alleged as a basis of their counterclaim 
against the plaintiff that they had sold and delivered to him certain 
lumber at  the price of $20.00 per thousand for the rough lumber and 
$25.00 per thousand for the better grades. The defendants offered evi- 
dence tending to show that the lumber was delivered to the plaintiff, 
and that it was stacked up by him upon the mill yard, and that he 
accepted it, and that no notice mas given defendants that the lumber 
mas not according to contract until after the lumber plant of plaintiff 
had been destroyed. 



540 I N  THE SUPREAIE COURT. [I92 

There mts  also eaidence to the effect that  the plaintiff had designated 
w h ~ r e  the lumber should be unloaded and stacked, and that  plaintiff 
hail sold par t  of the lumber to certain parties and appropriated the 
procrctls thereof to his own use. The  plaintiff contended that the lumber 
was stacked u p  by him in order to get i t  out of his may, and that he 
had refused to accept it because i t  mas not of the grade specified in the 
contract of purchase. 

The tr ial  judge permitted evidence as to the market value of the 
lumber ovcr plaintiff's objection, the plaintiff contenting that  there 
was an  express contract between the parties, and therefore no eridence 
v a s  admissible tending to show the market ~ a l u e  of the property a t  the 
time i t  mas delivered. 

The  tr ial  judge charg-d the jury in substance, that  if the jury found 
hy the greater  eight of evidence that  the defendant; delivered the 
lumber to the  plaintiff a t  his plant, and that  the plaintiff received i t  
and accepted it and kept it,  that  thc law r o u l d  imply that  he should 
pay its reasonable market ralue, whether i t  was according to the con- 
tract or  not. The  court further charged the jury in substance that  if 
the jury should find from the greater n~eight of the evidence that  the 
lumber rras delivered to the plaintiff, arid that  he designated a place 
~vhere  i t  should be placed, stacked i t  u p  and counted it,  and sold part  of 
i t  and kept the proceeds of the sale and applied the same to his own use, 
that  this would constitute an  acceptance of the lumber and render the 
plaintiff.liable for  the value of the lumber received. 

Thc  principles of lam thus declared are correct. B r m n  v. Morris, 
83 N .  C., 251; Ximpson v. R. R., 112 N. C., $03; McCurry  v. Purgason, 
I f 0  N .  C., 463. 

The principal exception relied upon by the plaintifF, and the one 
urged in  the oral argument. mas to that  portion of the judgment taxing 
the costs in the  Superior Court against the plaintiff and one-half the 
costs incurred in the court of the justice of the peace. 

C. S., 661, provides that  when the return of an appeal from a court 
of the justice of the peace is  made to the Superior Court, that  the clerk 
of the appellate court shall docket the case for a new t r i l l  of the whole 
matter. Hence when the plaintiff appealed from the judgment of the 
j~qt icp  of t h r  peace and th r  appeal was duly docketed, the cause should 
hare  bccn tried in the Superior Court de novo. 

C. S., 1256, provides: "On an  appeal from a justics of the peace 
to a Superior Court . . . if the  appellant recovers judgment in  
the appellate court, he  shall recover the costs of the appellate court and 
those he  ought to h a r e  recovercd belov had the judgment of that  court 
been correct, and also restitution of any costs of any court appealed 
from which he has paid under the erroneous judgment of such court.'' 
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Costs are entirely creatures of legislation and constitute an incident 
of the judgment. Williams v. Hughes, 139 N.  C., 17;  Waldo v. Wilson, 
177 N. C., 461. 

I n  S. v. Horn, 119 N. C., 853, Clark, J., says: '(There is no exception 
in State cases to the rule prevailing in civil cases that the costs follow 
the result of the final judgment." The true and only test of liability 
for costs depends upon the nature of the final judgment, and the party 
cast in the suit is the one upon whom the costs must fall. Kincaid v. 
Graham, 92 N.  C., 154; Williams v. Hughes, 139 N.  C., 17;  Smith v. 
R. R., 148 N. C., 334; Cotton Mills v. Hosiery Mills, 154 N.  C., 462. 
I n  equitable proceedings costs are in the discretion of the court. Yates 
v. Yates, 170 N. C., 535; Hare v. Hare, 183 K. C., 421. But this case 
is not an equitable proceeding, and the costs must follow the final 
judgment. 

The defendants rely upon the case of Southerland v. Brown, 176 
N.  C., 187. I n  that case the plaintiff recovered judgment for specific 
personal property, and the defendant a judgment for $1.55 in money. 
Justice Walker says: "The latter cannot be deducted from the former, 
as it is impossible, in the nature of things, to do so. Plaintiff will 
seize and take the property into his possession, while the defendant 
will get his money by execution and levy upon any property of plaintiff. 
The recoveries therefore are distinct." 

Justice Walker says further:  "It is not like a claim for a money 
judgment and a counterclaim of the same kind, in which the smaller 
amount recovered would be deducted from the, larger and judgment 
given for the difference to the party entitled to it." 

Therefore, the case of Southerland v. Brown, supra, supports the 
contention of the plaintiff, for this present case is a claim for a money 
demand, and the counterclaim is of the same kind, and the smaller 
amount recovered is deducted in the judgment from the larger amount, 
and judgment given for the difference to the party entitled to it. Hence 
the recoveries are not distinct, but both recoveries are based solely,upon 
money demands between the parties, and the plaintiff, having recovered 
upon such demands a final judgment for the difference, is entitled to 
recover the entire costs under the statute and the decisions of this Court. 

The judgment will be modified to the extent of taxing the defendants 
with all court costs, and with this modification the judgment is 

Modified and affirmed. 
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D. J .  LAMB V. J. W. BOPLES. 

(Filed 17 Norember, 1926.) 

1. &\ppcal and Error-Trial-Actions. 
A party may not elect or try his case in the Superior Court upon one 

thcwry, a n d  011 appeal hare the Supreme Court coniitler it  upon :I diffrr- 
c.11 t theory. 

2. E:I idtmce-Rcs Ipsa Loquitnr - Soft Drinks - Injurjous Substances 
Causing Sickness. 

\ V l ~ c ~ e  the plailltiff weks to recorer da~nnjics for \itknew caused by 
the defe~~tlnnt 'c negl~ge~ice il l  qelling h1n1 :11e to tlrillk in  a bottle con- 
t:rllring a rlrletcrious or i ~ ~ j n r i o u s  \ubstance, it is required of him to sllow 
tlircctly 11y l ~ i c  e\itlclrce that such ingreclieht was contnii~ed in the bottle 
IIP 11:ltl bo~icht,  and it m l y   rot be inferred by the fact 111nt after drink- 
ing tlie ale he hcca~ne sick and wns laid up, the doctrine of rcs f p s a  
l o q f i f t  f ir  11ot apl)l) ill:: 

3. SamcConf l ic t ing  Inferences. 
\\'here the eritlence admits of two legal iuferences, both in favor of or 

n q a i ~ ~ s t  the plaintiff, the doctri~re of r e s  ipsn Eoq~titrlr is not arai1:tble to 
him. 

APPEAL b y  defendant  f r o m  IIartuood, J., a t  J u l y  Term,  1926, of 
the  Superior  Cour t  of  AVIDS SON County f r o m  a judgment  on the  fol- 
lowing verdict : 

1. D i d  t h e  defendant  negligently manufac ture  a n d  dis tr ibute  ale 
unfit f o r  h u m a n  consumption, a s  alleged i n  t h e  coinplaint?  

,Inswer : Yes. 
2. I f  so, was the  plaintiff in ju red  i n  consequence of dr inking such 

a le?  
h s w e r  : Yes. 
3. TTllat damages, if ally, h a s  plaintiff suffered by  reason of defend- 

ant 's w r o n g ?  
Answer : $500.00. 

PhiII ips  cC. Rower ,  IT'alse~ & TVaIser a n d  2. I. TYalser for p l a i n t i f .  
R a p r  (e. R a p e r  for d e f m d a n t .  

d n ~ a r s ,  J. T h e  plaintiff alleges t h a t  on 11 December, 3925, h e  bought 
f r o m  tlie Arnazon Cotton Mil l  Cafe a bottle of s t rawberry ale  which 
t h e  defendant  h a d  manufactured and  placed on t h e  mzirket; t h a t  the  
bottlc contained some kind of nosious substance; t h a t  while dr inking 
t h e  ale he  mas taken sick and  i n  consequence was confined t o  his  bed 
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for several days; that  his vision was impaired; that  for many weeks 
he was unable to do his usual work; that  the defendant negligently pre- 
pared and sold an unwholesome drink, and that  the defendant's negli- 
gence was the direct cause of the plaintiff's injury. I n  the answer the 
material allegations in the complaint are denied and i t  is alleged that  
all known precautions were applied to sterilize the bottles and that  the 
bottle in question did not contain anything that  was pernicious or 
harmful. 

There is  an  allegation in the complaint that  the ale was prepared for 
use as a beverage and that  there was an  implied warranty of its quality; 
but the basis of the action is the alleged negligence of the defendant in 
putting the ale into a bottle containing a deleterious substance. As 
shown by the issues the case was tried upon this theory; and when a 
party has elected to t r y  his case on a particular theory he may not 
change his position with respect to i t  when the case is heard in the 
appellate court. W a l k e r  v. B u r t ,  182 AT. C., 325. 

T h e  chief assignment of error is addressed to the refusal of the tr ial  
court to dismiss the action as in case of nonsuit. Testimony offered by 
the plaintiff as to other alleged acts of negligence on the part  of the 
defendant was held not to be admissible as substantive evidence on the 
first issue and as such it was accordingly excluded. The  motion for 
nonsuit mas made to rest, not on the ground of the defendant's non- 
liability if he was negligent, but on the ground that  the admitted evi- 
dence does not show actionable negligence. R a m s e y  v. Oil Co., 186 
N .  C., 739; Cashzuell v. B o f t l i n g  W o r k s ,  174 N .  C., 324; TT'ard ?;. Sea  
Food Co., 171 K. C., 33; D a d  v. Taylor ,  151 PIT. C., 255; Oil Co. v. 
Deselms, 212 U.  S., 159, 53 L. Ed., 453; 26 C. J., 784, see. 92 et seq. 

The  evidence most favorable to the plaintiff tends to show that  after 
drinking about half of the ale he became sick, outside the cafe, 
vomited, was carried home, was not able to work. suffered from im- 
paired eyesight and for one or two days was blind. There was no 
analysis of the ale, no direct evidence of any foreign matter, no specific 
indication of any poison. Negligence is not presumed from the mere 
fact that  the plaintiff was injured ( I s l e y  v. Bridge Co., 141 N. C., 220), 
and there is no evidence of a latent defect actually or constructively 
known to the defendant. I n  the absence of more definite evidence of 
negligence the plaintiff resorts to the doctrine founded on the maxim 
res  ipsa  loqui tur ,  insisting that  the circumstances of his sickness were 
of such a character as would justify a jury in inferring negligence as 
the cause of his  condition. "The rationale of the doctrine is that  i n  
some cases the very nature of the occurrence may of itself, and through 
the presumption i t  carries, supply the requisite proof; i t  is applicable 
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when, under the circumstances s h o ~ ~ n ,  the accident presumably would 
not have happened if due carc had been exercised. The  essential import 
is  that  on the facts proved, the plaintiff has made out a prima facie 
case without direct proof of negligence." Labatt on h1ast.r and Servant, 
see. 843. Several courts have held in  effect that  the doctrine is not 
applicable to such facts as v e r e  developed in this casc. Proof of per- 
sonal in jury  resulting from the use of an article sold 01. manufactured 
does not of itself make a case of negligence against t l ~ e  seller or the 
manufacturer. 20 R .  C. L., 94. Ordinarily other elemental facts are 
essential. This  was pointed out in Dail v. Taylor,  151 N.  C., 285. 
There the Court declined to apply the maxim to proof of an  injury 
caused by the explosion of a coca-cola bottle charged wit11 gas, Hoke, J., 
remarking that  the facts presented a case where it would be entirely 
unsafe to pcrmit the application of the principle, or to hold that  the 
explosion of one bottlc should rise to the dignity of legal evidence suffi- 
cient, without more, to carry the case to the jury. The  principle is 
maintained in the later casc of Cashwell v. Bottling Works,  174 N .  C., 
324. See Saunders v. R. R., 185 N. C., 289. 

In  Bottling Co. v. Sindell, 140 Md., 488, cited by the plaintiff, the 
evidence disclosed brolrcn glass in the bottle and thc question was 
whether proof of the glass was evidence of negligence. Questions 
somc~vhnt similar were presented in Boyd v. Botlling Works,  177 S .  W .  
(Tenn.), 80;  Criggcr v. Botfl ing Co., 60 L. R. A. (Tenn.) ,  877; and 
Bottling Co. v. Clark, 89 So. (Ma . ) ,  64. The  Massachusetts Supreme 
Judicial Court has  said that  the mere presence of a small, flat-headed 
black tack in a blueberry pie served to a patron by the keeper of a 
restaurant does not, under the rule res ipsa loquitur, (establish negli- 
gence on the part  of the keeper, although the pie was made on his prem- 
ises. Ash v. Dining Hall Co., 231 Mass., 86, 4 A. L. R. 1556. 

I n  the case a t  bar there is  no evidence that  any foreign substance was 
discovered in  the ale or i n  the  bottle. I t  is too plain for argument that  
more than one inference may be drawn from the evidence as to the 
cause of the plaintiff's sickness; and under the circurnst:mces disclosed, 
as suggested in Dail v. Taylor, supra, i t  would be unsafch to permit the 
plaintiff to avail himself of the doctrine that  the "thing itself spkaks." 
The  defendant's motion to dismiss should have been allo\ved. 

Error.  
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MARGARET HARRISON v. SOUTHERN TRANSIT CORPORATION A N D  

CAROLINA MUTUAL CASUALTY INSURANCE COMPANY. 

(Filed 17 Kovember, 1926.) 

1. Actions-Causes of Action-Parties - Pleadings - Misjoinder - Dis- 
missal. 

A misjoinder of parties and causes of action is demurrnble and tlie 
action may be dismissed on defendant's motion, but as to misjoinder of 
causes of action the same mill be divided. 

2. Same-Principal and Surety-Statutes-Contracts-Torts, 
Under our statute (chapter 50, see. 3, 6 ( g ) ,  Public Lams of 1925), the 

owners of passenger autobusses for hire upon the highways of this State 
are required to take out liability insurance for the protection of pas- 
sengers and others, with the right of action given to the party injured 
by the negligence of the driver of the autobus, and thereunder a demurrer 
to the complaint against the autobus company and the surety on his 
bond, upon tlie ground that the action against the surety arises in con- 
trxct, and that of the insured in tort, is bad. Cases where, under the 
contract, the principal alone is protected against loss, distinguished. 

APPEAL by defendants from a judgment of Bryson, J., at  Narch  
Term, 1926, of the Superior Court of GUILFORD County, overruling 
their demurrer to the complaint. 

The  plaintiff is a minor suing by her next friend. The  material 
allegations of her complaint are in effect as herein stated. The  South- 
ern Transit Company, a corporation organized under the laws of North 
Carolina, owned and operated motor vehicles for carrying passengers 
on the public' highways between Raleigh and Greensboro, one of which 
vehicles, a White truck, was known as "Pathfinder." The  city of Greens- 
boro, a municipal corporation, enacted certain ordinances, forbidding 
the operation within the corporate limits of any motor vehicle i n  a 
careless or reckless manner or i n  such a way as to endanger life, limb, 
or property; forbidding a vehicle from turning to the left in going into 
a- street without going around the center of intersection; and prohibit- 
ing the driving of any vehicle within the safety zone. On  20 July,  
1925, the plaintiff was riding her bicycle on North Davie Street going 
south, and had passed the center of intersection of North Davie and 
Church streets and entered the safety zone on the right side when the 
"Pathfinder," moving from the south on North Davie Street, was neg- 
ligently turned and driven on the left side of North Davie Street with- 
out going around the center of intersection. The  driver, by "cutting 
the corner," ran  the bus against the plaintiff's bicycle, hurling her to 
the ground and inflicting the in jury  of which she complains. The  sev- 
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era1 acts of negligence are sufficiently set out. P r io r  to the injury the 
Carolina Xu tua l  Casualty Insurance Company execuled a bond or 
policy of casualty insurance in the sum of $83,000 conditioned to in- 
denlnify passengers arid the public rcceiring personal in jury  by any act 
of 11egligcnce, as appears i n  the opinion. 

The  defendants demurred to the complaint on two grounds: (1) 
There is  a misjoinder of partics defendant in that  there is no privity 
of contract between the plaintiff ant1 the Casualty Company and no 
obligation nhicli i t  oncs to the plaintiff; ( A )  there is  : misjoinder of 
actions in that  as to the Transit  Corporation the action is in tort while 
as to tlie Casualty Company it is a contract. 

The demurrer was owrruletl and the defendants esrepted and ap- 
pealed. 

.I. C. Davis and Fmzier  CF Frazier  for p l a i n t i f .  
J o h n  ITr. IIcstcr and X h u p i n g  cC f lurnpton for defendants .  

~ ~ A \ I S ,  J. I f  a complaint be dcmurrable for the reason that  several 
causes of action ha re  been iniproperly united the causes n a y  he divided 
into as many actions as are necessary to a determination of the con- 
troversy; but if tliere bc a misjoinder both of parties and of causes, 
the action may bc dismissed. J l i tc -he l l  v. JIitchell,  96 3'. C., 1 4 ;  Rose 
e. lTrarehouse Co., 188 N .  C., 107; Shom v. Holt ,  155 N .  C., 312; C. S., 
516. I11 this case the defendants have assigned both grounds of de- 
murrer ;  we must, therefore, decide nhether there is  a misjoindrr of 
actions or a misjoinder of parties dcfendant. 

The  plaintiff alleges in substance that  a t  the time she mas injured 
the Southern Transit  Corporation was a common carrie-  of passengers 
on one of the public highways of the State, and v a s  liable in dan~ages 
for personal illjury caused by its ncgligence, and that  its codefendant, 
the Carolina Mutual  Casualty Insurance CompanS, h x i n g  executed 
the bond or policy required by law, thereby became liable to the extent 
of its contract of incleinnity. Fo r  this reason it is necesjary to inquire 
into the relation of the parties. There is  no qucstion as to the liability 
of the Transit  Corporation for personal in jury  caused by its negligence; 
the point in dispute irirolrcs the relation of the Casualty Comparly to 
its codefendant and to the plaintiff. 

The  Casualty Company executed its bond or policy ill pursuance of 
a qtatute enacted by the General Assembly in 1925. Pulllic Laws 1925, 
ch. 50, sec. 3, 6(g).  This  bond or policy, in the language of the statute, 
was "conditioned to indemnify passengers and the public receiving per- 
sonal injurics by any act of negligence" . . . and mas executed 
"for the benefit of a r d  subject to action thereon by any person or per- 
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sons who shall have sustained an actionable injury protected thereby, 
notwithstanding any provision in  said bond to the contrary." I t  is 
provided that any bond or insurance policy so given shall conclusively 
be presumed to have been given according to and to contain all the 
pro;isions of the statute. 

The defendants say that the effect of these provisions when made a 
part of the bond is to indemnify the Transit Company and to impose 
no liability upon the surety company except to save the Transit Com- 
pany from loss. They take the position that the plaintiff's action is in  
tort: that the relation between the twotdefendants is contractual; and 
that ' the surety company at present is under no kind of obligatibn to 
the plaintiff. I n  support of this position two cases are cited. One is 
O'LYeal v. Transportation Company, 129 S .  E. (W. Va.), 478. There 
it was held that the joinder in a declaration of a cause of action soundg 
ing in contract with one sounding in tort, is a misjoinder which makes 
the declaration demurrable; but it mas said that the policy of insurance 
then considered was a contract between the carrier, that is, the assured, 
and the insurance company, whereby the latter agreed to pay and satisfy 
judgments finally establishing the liability of the assured. I n  the other 
case, Smith Stage Company v. Eckert, 7 A. L. R. (Ariz.), 995, the 
Court said that one of the terms of the policy was that the injured per- 
son must first establish his claim by suit against the assured, and that 
this provision would have been completely nullified if the injured per- 
son had been permitted to sue the indemnity company on the policy 
before he had proved his loss. , 

But under our statute, which is made a part of the bond or policy, 
a judgment against the carrier is not prerequisite to a suit on the bond. 
The Legislature no doubt intended to obviate the necessity of double 
litigation, for it provided that a carrier by automobile should give a 
bond in a surety company in an amount to be fixed by the Corporation 
Commission (unless in lieu thereof national, State, county, or municipal 
bonds were given), conditioned to indemnify the public as well as pas- 
sengers receiving personal injuries by any act of negligence, and that 
this bond should be for the benefit of and subject to action thereon by 
any person protected thereby who has sustained actionable injury. The 
carrier and the surety company are thus made jointly liable for the 
actionable negligence of the assured. I n  an action against the driver 
of a jitney bus and a casualty company which had executed an in- 
demnity bond containing provisions very much like these in our statute, 
the Supreme Court of California, holding that the casualty company 
was properly joined with the assured in an action for injuries caused 
by the driver's negligence, said : ('To read the statutory requirement 
into the bond, while it accords to the plaintiff the privilege of joining 



548 I N  THE SUPREME COURT. [I98 

the casualty company in a suit against the operator of the bus, intro- 
duces no necessary inconsistency into the contract and leaves the sub- 
stantial rights of the parties unimpaired. The only ground upon which 
it is suggested that the rights of the defertdants mighl, be injuriously 
affected is that a jury might be expected to return a larger verdict for 
the plaintiff in a suit in which the casualty conlpany appears as a party 
dcfcndant, because they mould necessarily know that the operator of 
the bus, whose act actually caused the injury, was insured. The jury 
would presumably know in any event that the operatx  was insured, 
since the law requiring the filing of the bond mas one of which all 
persons would be presumed to have knowledge. Nor ca 1 we doubt that 
the casualty conlpany must be presurned to have taker the knowledge 
of the jury into account in fixing its charges for executing a bond or 
policy of insurance issued in assumed pursuance of an ordinance un- 
equivocally prescribing that the bond should be enforceable in favor 
of the persons injured by the act of the operator of ihe motor bus." 
llIilliron v. Dittman, 181 Pac., '779. 

White v. X a ~ e ,  192 PIT. TV. (TVis.), 97, was an action against the 
operator of a taxicab and a liability company which hzd contracted in  
its policy to pay the assured the -amount of any final judgment for 
damages recovered against him not exceeding the limit stated. There 
was an added condition that the ~ o l i c y  should be in accord with cer- 

A - 
tain statutes and a designated city ordinance. Among these was a pro- 
vision that the surety company should pay to any person injured 
whatever sum he was entitled to, not exceeding a certain amount. I t  
was held that the policy was not an indemnity but a liability con- 
tract, and that the assured and the surety company mere properlySoined 
as parties defendant. I n  other courts a similar joindei- of parties has 
been approved. Uoyle c. Liabilit~j Ins. Co., 115 At. ( N .  J.), 383; 
Devoto v. United Auto Co., 223 Pac. (Wash.), 1050. 

The prevailing doctrine is that if the indemnity is clearly one against 
loss suffered by the assured no action can be maintailed against the 
indemnity company until some loss or damage has been shown; but if 
the contract indemnifies against liability a right of action against the 
principal and the surety company accrues when the injury occurs. 
Clark v. Bonsal, 157 N. C., 270. See, also, Xewton v. Sceley, 177 N .  C., 
528; Chappel l  v. Surety Go., 191 N .  C., 703, 709. 

We are of opinion that the action can be maintained (tgainst both the 
defendants and that there is no misjoinder either of causes of action 
or of parties defendant. 

The judgment is 
Affirmed. 
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LIZZIE L. ADAMS v. SOUTHERN TRAKSIT CORPORATION A N D  CAIRO- 
LINA MUTUAL CASUALTY INSURANCE COMPANY, 

AND 

S. B. ADL4JIS v. SOUTHERN TRANSIT CORPORATION AND CAROLINA 
MU'ISTAL CASUALTY INSURAKCE COMPANY. 

(Filed 17 November, 1926.) 

(For digest see Harrison v. Transit Co., next preceding case.) 

APPEAL by the Casualty Insurance Company from Shaw, J., at J u n e  
Term, 1926, of the Superior Court of GUILFORD County, overruling i ts  
demurrer to the complaint in each case. 

Allen Adams and King, Sapp & King, for plaintiffs. 
John IY. Wester and Shuping & Hampton for defendants. 

ADABIS, J. The  plaintiff i n  each of these cases brought suit to re- 
cover damages for personal injury caused by the negligence of the 
Southern Transit Corporation. This defendant filed answers in  the 

two cases; but the Casualty Company demurred to the complaints for 
misjoinder of parties defendant and of causes of action. The decision 

in  Harrison v. Southern Transit Corporation et al. controls in the dis- 

position of these appeals. 
I n  each case the judgment is 

Affirmed. 

C. B. WAY V. J. T. RAMSEY ET AL., INDIVIDUALLY AND AS TRUSTEES O F  THE 
METHODIST PROTESTANT CHURCH OF SHELBY, J. T. RAMSEY, AS 

DELEGATE, AND THE METHODIST PROTESTANT CHURCH OF SHELBY. 

(Filed 17 November, 1926.) 

1. Pleadings-Demurrer-"Speaking" Demurrer. 
Construing pleadings upon demurrer, the allegations thereof are ad- 

mitted with all reasonable inferences therefrom in fayor of the pleader, 
aud where to sustain the demurrer it becomes necessary to set up further 
matter in defense, it is bad as a speaking demurrer. 

2. Religious Societies-Churches-Ministers of the Gospel--Contracts-- 
Principal and AgentSalar ies .  

A body of men constituting a religious denomination is a quasi cor- 
poration, and confers upon its duly appointed officers or trustees the 
power to make contracts with pastors or ministers of the Gospel to take 
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charge of its religious affairs, and when these properly constituted 
agencies acting alone as such make a contract of this character, they 
are not liable individually for the payment of the salarr agreed up011 t o  
he paid by the congregation they represent. 

3. Same. 
X contract made by the congregation of a church for the payment of 

the salary of their duly appointed miliistcr of the Gospel, is enforceable 
in certain instances. 

APPEAL by plaintiff and defendants from Shaw,  J., a t  N a y  Term, 
1926, of D A ~ I D ~ O K .  Affirmed. 

I n  his complaint the plaintiff alleges that  the  defendants contracted 
with him for his serrices as pastor of the Methodist Protestant Church 
of Shelby for one year, beginning in h'ovember, 1924, a t  an agreed 
salary of $1,100; that he complied with his part  of th,? contract; that  
the defendants have paid on the contract $771.94, leaving unpaid the 
sun1 of $328.06; that  he  has demanded the remainder alleged to be 
due and the defendants hare  refused to pay it. I I e  alleges that  the 
church, by i ts  agcnt, trustees, and stewards acquiesced in and ratified 
the acts of i ts  agent in securing his services and permitting him to 
remain as pastor for the year without objection and b ~ r  paying a par t  
of his salary; that  Rarnsey, Gantt, and Chapman art: trustees; that  
Ramsey mm a duly elected delegate to the conference he'd in November, 
1924; that  he is also treasurer of the church; that NcFarland,  Chap- 
inan and Johnson are  menlbers of the church and of ittl board of stew- 
ards;  and that the Methodist Protestant Church of Shelby is a cor- 
poration and the owner in  fee of a lot and church building in  Cleveland 
County. H e  sues to recorer the remainder alleged to be due on his 
salary. 

A demurrer was filed on behalf of all the defendants and i t  was sus- 
tained as to all of them except the Methodist Protestant Church of 
Shelby, and as to this defendant i t  was overruled. The plaintiff and 
the church excepted and appealed. 

A. J .  S e w t o n  and T.traZse~ d W a b e r  for plaintiff. 
B. 1'. Falls for defendants. 

ADAM, J. By  filing a demurrer the deftmdants admit the plaintiff's 
allegations and such inferences as may reasonably be drawn therefrom 
and present the question whether in  law the complaint states a cause of 
action against all the defendants or against either of them. Sandlin v. 
Wilmington,  185 K. C., 2 5 7 ;  lllanning v. R. R., 188 N. C., 648, 663. 



N. C.] FBLL TERM, 1926. 551 

Under our statute law an  organized body of men constituting a 
religious congregation is  a quasi corporation with power to appoint 
and remove its duly constituted officers and agents. The acts of such 
officers and agents performed within the scope of delegated authority 
are usually treated as the acts of the congregation or society. Lord v. 
Hardie, 82 N .  C., 241; St .  James v. Bagley, 138 N .  C., 384; C. S., 
3568 et seq. This  is  i n  accord with the general doctrine: a contract 
made by a known agent acting within the scope of his authority for a 
disclosed principal, nothing else appearing, is the contract of the prin- 
cipal alone (21  R. C. L., 846), although the agent of a disclosed prin- 
cipal may by special agreement bind himself to performance of the 
contract. Caldwell County v. George, 176 N. C., 602. The plaintiff 
alleges that  the delegate, the trustees, and the stewards were the agents 
of the church;  if, as alleged, they made the contract as agents of a dis- 
closed principal they are not thereby personally obligated to make good 
the deficiency in the salary. The  result is that  the judgment sustaining 
the demurrer as to all the defendants except the church, or quasi cor- 
poration, must be affirmed. 

The  other question is n-hether the complaint sets out a cause of 
action against the Methodist Protestant Church of Shelby. ,4s to this 
the defendant impeaches the sufficiency of the complaint on the ground 
that  the plaintiff mas an  appointee of the Conference; that  as no fund 
is set apart  for the payment of the plaintiff's salary he must depend 
upon voluntary contributions; that  this defendant had no voice in pro- 
curing the plaintiff's serrices; and finally that  the maintenance of the 
action is incompatible with the plaintiff's commission. 

Some of these objections we cannot consider. They are in the nature 
of a "speaking demurrer" in tha t  they invoke the aid of matters not 
appearing in the preceding pleading-matters which can be pleaded as 
a defense only by filing a n  answer to the complaint. Sandlin v. 1Vil- 
mington, supra. 

F o r  the present purpose v e  may admit, without deciding, that  the 
pastor of a religious congregation who relies entirely upon voluntary 
contributions for his salary cannot maintain an action therefor. 23 
R. C. L., 465. Still, the question of liability for the salary of a 
minister or  pastor is governed by the principles which prevail i n  the 
law of contracts, and i t  is generally held that  a valid contract for  the 
payment of such a salary will be enforced. The  salary to be paid and 
the terms upon tvhich the pastoral relation shall be formed ordinarily 
are to be determined by the parties themselves or by some approp ia t e  
tribunal created by the church. This defendant contends tha t  its rela- 
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tion to the plaintiff grew out of a system of ecclesiastical control to 
which the plaintiff was subject, and that  disregard of the exercise of such 
control by a proper church tribunal would tend to the slbversion of the 
organization. I n  reality this is possible; but this defence is  not pleaded 
by the demurrer. The substance of the complaint is, not that  the 
plaintiff was appointed by the Conference or by any oldher supervising 
authority, but that  the plaintiff and the Methodist Pr'ltestant Church 
of Shelby without any intervening agency made an  express contract, 
the terms of which are stated; the demurrer admits tha t  the contract 
was made as alleged; i t  thereby admits that  a cause of action exists. I n  
the fifth paragraph of the complaint there is  a reference to the Meth- 
odist Protestant Conference held in  November, 1924--but a reference 
only. The  defense relied on here is similar to tha t  which was sustained 
in Baldwin v. First Church, 52 L. R. A. (S. S.), 171 ; but in that  case 
an  answer was filed setting forth all the facts. Whether the defense 
proposed in the present case is  valid we nced not consider, because, as 
indicated, i t  cannot be interposed by demurrer. St .  Luke's Church v. 
Mntthews, 6 A. D., 619; Presbyterian Church v. iVye,-s, 38 L. R. A., 
687, and annotation; 34 Cyc., 1144; 24 A. hi E., 334. IVe find no error 
in the judgment overruling tlie demurrer of the M e t h ~ d i s t  Protestant 
Church of Shelby. The judgment is  therefore affirmed m both appeals. 

ilffirmed. 

MERCHASTS BAKK h TRUST CO. V. JOHN L. TT'IRIBISH ET AL. 

(Fi led  17 Sovemher,  1026.) 

1.  needs and Conveyances-Principal and Agen&Parol luthority to Fill 
in Blanks. 

I n  order to create a valid agency to sell land and 1n:tlie n conreyailce, 
there must be n writinq untler seal t reatmg the aqeticy, nnd where n 
deed has been tluly esewtet l  e\cel~tii lg tht' :tmouut of t he  coiisiderat~ou 
alld the  name of the grniitec, mitl i l r l i v e ~ ~ ~ d  to :~ i io t l e r  to fill ill the 
l)laiil~s \ T ~ ~ P I I  a purchaser n-:ts found. the  authority tl111. coiifcrretl wonltl 
rest  i n  pnrol, and therefore the  clrcd t h u i  nintle \ v o u l ~  be invalid ns a 
deed. 

2. Same-Eqnity-Contracts to Convey Lands. 
While a tlred with tlie n rno~~l i t  of considrration m i l  tlie name of the 

grnntee left out to be filled ill by a n  agelit upon his fin linq a ~jurch:rwr,  
will not wlieii so  filled out operate a s  a dc.ed, i t  is  in equity enforceable 
by tlie purchaser so  found, and nyon the  filling in of t he  blanks is a valid 
contract t o  convey. 
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APPEAL by defendants, TVimbish and wife, from Raper, Emergency 
Judge, a t  Fehruary Term, 1926, of FORSYTII. 

Tlle plaintiff brought suit and filed a creditors' bill to set aside cer- 
tain conveyances of land executed by the appellants to their codefend- 
ants Hanes and Mackie. There were six issues; the last three were not 
ans\\ered; on the first three the rerdict was as follows: 

1. Were the paper-writings from John  L. Wimbish and wife, Rid- 
die E. Wimbish, to the property described in said paper-writings, re- 
corded in Deed Book 187, pages 103 and 104, office of the register of 
deeds of Forsyth County, North Carolina, delivered to the defendant, 
F rank  W. Hanes, in blank, and before the names of the grantees 
named in said paper-writing4 were inserted therein, as alleged in  the 
complaint ? Ansx-er : Yes. 

2. Was the paper-writing from John  L. Wimbish and wife, Riddie E. 
Wimbish, to the property described in said paper-writing, recorded in 
Deed Book 187, page 102, office of the register of deeds of Forsyth 
County, North Carolina, delivered to the defendant, Farms Develop- 
ment Company in blank and before the name of the grantee named in 
said paper-writing was inserted therein, as alleged in  the complaint? 
Answer : Yes. 

3. Was the paper-writing from John  L. Wimbish and wife, Riddie E. 
Wimbish, to the property desc-ibed in said paper-writing, recorded in  
Deed Book 193, page 44, office of the register of deeds of Forsyth 
County, North Carolina, delivered to the defendant, J. H. llackie, i n  
blank and before the name of the grantee named in said paper-writing 
v a s  insmted therein, as alleged in the amended complaint? Answer: 
Yes. 

I t  was thereupon adjudged that the written instruments referred to 
in the first and third issues were void and should be set aside only to 
the extent of authorizing execution on judgments previously given 
against T'7imbi.h in faror  of the Merchants Bank and Trust  Company 
and othcr creditors named in the judgment, and that  as the Farms De- 
wlopment Company had not been made a party the court had no juris- 
diction to render judgment on the second issue. 

The defendants Wimbish and wife tendered a judgment providing 
for the total and unlimited annulment of the instruments referred to 
in the second and third issues and for their cancellation of record; pro- 
r iding also that  the tracts be sold separately and that  no more land 
be sold than was necessary to pay certain judgments therein set out. 
The  tr ial  judge declined to sign this judgment. TVimbish and his wife 
excepted to the judgment signed and to the court's failure to sign the 
judgment tendered and appealed to the Supreme Court. 
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J .  E. Alexander and L. V. Butler f o r  the plaintiff. 
1Yallace & Wells and Illanly, Hendren  & W o m b l e  for  John L. Wim- 

bish and his wife. 

ADAATS, J. The only appellants are John  L. Wimbish and Riddie E. 
Wimbish, his wife. Concedirig the right of the plaintiffs to have the 
deeds set out i n  the first and third issues canceled and to have execution 
issued on the judgments, the appellants prosecute the appeal against 
their codefendants. 

I t  is alleged in the complaint that  these deeds when signed by Wim- 
bish and his wife were blank as to the grantees; that  they were to be 
held in escrow by Hanes until purchasers of the property were found; 
that  the iiames of the purchasers were then to be insertcd and the deeds 
delivered; that  Hanes inserted his o u n  name as grantee in two of the 
deeds and Mackie's in another. The  appellants admit .hese allegations 
and say that  the pretended conveyances arc: void and that  they should 
be car~celcd uncoiitlitioiially. The  other defendants join issue and con- 
tend that  the deeds convey a good title. I t  nil1 be seen, then, that the 
appeal involves a controversy between the defenda~lis, the question 
being whether tlle position of the appellants can be maintained, or 
whether the judgment they tendered should hare  been zigned. 

There is an  unbrokeii line of our decisions which h3l 1 that  a bond 
signed and sealed in blank is ilicompletc and that  authority to make a 
deed cannot be conferred verbally, but must be created by an  instru- 
ment of equal dignity. The  first of these cmes is i l l c K c a  v. I i i cXs ,  13 
K. C., 379, in which it is said that  if an instrument r:ith a seal to it 
is not completely executed by signing, sealing, and dcl i~~er ing ,  it cannot 
be made complete by any act of an  unauthorized agmt .  Approviiig 
this decision Chief Justice Rufin remarked: "No person will argue in 
f a m r  of a deed of conveyance in which the name of the bargaince, for 
instance, or the descriptiou of the land, were inserted after esecution 
by the vendor and in his absencc, although done vitllout corruption, 
and by some pcrson whoi~i he requested to do it. I t  would subvert the 
wholc policy of the law, which forbids titles from passing by par01 and 
requires the more pern~anent  e~ idencc  of writing and sealing. . . . 
But  i t  is said the party ought to be bound, because the words werr 
inscrted by his agent. That  is  assuming the position in dispute. There 
might be an agency to receire the money or make the purchase, which 
would in law be sufficient, n.llen there was not an agency to bind the 
pri i~cipnl  by this form of security. The  very question is, nhether the 
persou, vllo n-rote out the bond and delirered it n-as in  fact and in  lam 
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the agent for that  purpose. T o  determine it,  we are  obliged to recur to  
the rule of law which defines what may create an  authority to make a 
deed, and by n h a t  evidence that  authority may be established. I f  i t  
cannot legally exist without a deed, then he who *had only a verbal 
autliority was not in law an agent for this purpose, though he might 
have been for othcrs." Davenpo?? v. Sleight, 19 N. C., 381. I n  
Graham v.  I iol t ,  23 N .  C., 300, the Court in an opinion by Daniel, J., 
again a p p r o ~ e d  tlie principle: "The notion with us has always been, 
v h a t  me learned from Co. Lit., 52(a) ,  and the Touchstone, 57, that  he  
who esccutw a deed as agent for another, be i t  for  money or other prop- 
erty, must be armed v i t h  an authority under seal. McRee v. Hicks, 1 3  
X. C., 379; Davrnport v. Slcighf, 19 N. C., 381. The  insertion of the 
sum in tlic blank space mas intended to consummate the deed; i t  mas 
done without lcgal authority, and the instrument is void as a bond." 
Similar opinions are espressed in many of the later decisions, among 
them, N a r d  21. Brooks, 38 N. C., 409; Bland v. O'Hagan, 64 N.  C., 
471 ; R a ~ d e ~ z  u. Rouihcrland, 70 N. C., 528; Cadell v. Allen, 99 N. C., 
54%. I n  pome of thcse cases the instrument under consideration was a 
bond and not a deed, but as said by Battle, J., in Blacknall 21. Parish, 
59 E. C., 70, tlie principle is the same. 

Tlie drfendant in the case last cited desiring to sell his land prepared 
a d ~ e d  purporting to convey the title in fee, but left blanks as to the 
price and the Iiamc of the grantee. H e  authorized another person to 
fill tlie blanks and to delircr the deed wlirn such person found a pur- 
chaser. The plaintiff bought the land and the agent filled the blanks 
and tielixered the deed. Tlie court concluded that  while the instrument 
could not operate as a deed it was enforceable as a contract for the con- 
veyance of land and that the plaintiff was entitled to a decree for specific 
perforniance. I t  is clear, then, that  tlie trial judge made no error i n  
sigiiiiig the judgmcnt appearing of record and in refusing to sign the 
one tendered by the appellants. True,  the rights of the defendants 
inter se are yet undetermined, but no issues were submitted or tendered 
as to the cont ro~ersy  betneen them, presumably because the property 
r i l l  be exhausted in payment of the judgments against Wimbish. We 
find 

N o  error. 
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NEIL  ROSE v. W. W. DEAN. 

(Filed 17 November, 1926.) 

1. Husband and Wife--Alienation of Wife's Affection-Malice. 
111 order for a husband to recover damages for the alienation of his 

wife's affections, nllere no element of seduction or adultery exists, it is 
necessary for the plaintiff to prove malice in the sense of unjustiliable 
conduct of the defendant causing the injury in suit. 

2. SamoEvidence-Letters. 
A single intercepted letter written by the defendant in an action by 

the husband for damages for alienating his wife's affwtion, where im- 
morality betweell lhrm is riot claimed, aud malice is necessary to be 
shown, is i~isutficielit, i l l  the absence of other evidence tendiug to show 
unjustifiable co~icluct on the part of the defendant causing the injury 
in suit. 

APPEAL by defendant from Lyon, J., a t  March Term, 1926, of SURRY. 

18. F .  Carter a d  J .  H .  Folger for the  plaintiff. 
Graves dt Graves and Wal tcr  E. Brock for defendant. 

ADAMS, J. This  is an  action to recover damages for the alienation 
of the affections of the plaintiff's mife. T h e  defendant offered no evi- 
dence, and a t  the conclusion of the plaintiff's testimony moved to dis- 
miss the action as i n  case of nonsuit. Upon denial of the motion issues 
were submitted to the jury and upon theverdict  judgment was rendered 
i n  favor of the plaintiff. T h e  defendant's motion in  our opinion should 
have been allowed. 

The  basis of the action is  the husband's loss of the society, affection, 
and assistance of his wife, and if there is no element of seduction or 
adultery malice must be shown; but 'Lmalice" as used here means un- 
justifiable conduct causing the in jury  com1)lained of. Cottle v. Juhn- 
son, 179 N.  C., 426. 

The  plaintiff testified that  he married Pear l  Newsom in Narch,  1920, 
and that  one child was born of the m a r r i a p ;  that  he moved his family 
from Mount Airy to Winston-Salem in the spring of 1922; that  he 
worked for the defendant, who was a machinist in a fu-niture factory; 
that  on 18 March, 1923, the plaintiff, his wife, and the defendant went 
togr>ther in an  automobile from Winston-Salem to Moun Airy, all occu- 
pying the front  seat, the mife between her husband and the defendant. 
The nest day the plaintiff and the defendant returned to Winston- 
Salem, J l rs .  Rose remaining with her mother in Mount Airy. I n  re- 
spoile to a telephone call from his brother the plainti T went back to 
Nount  S i r y  on the day following, and on his arrival there was inforn~ed 
of a letter written by the defendant to the plaintiff's wife, which, how- 
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ever, had been delivered to another woman of the same name. For  
some months afterwards the plaintiff and his wife were separated. 

The  letter referred to was put in evidence by the plaintiff. A recital 
of its perfervid inanities is unnecessary, for his  wife never received it, 
and there is no evidence that  she had any acquaintance with the de- 
fendant until the day the three made the t r ip  from Winston-Salem to 
Mount Airy or that  there had been any other communication between 
them except possibly a conversation in  the presence of her husband or 
her mother. Fo r  want of other evidence the plaintiff relies chiefly on 
the letter and refers as authority for its competency to 30 C. J., 1143, 
see. 1016: "Letters of love and affection written by defendant to the 
alleged alienated spouse are admissible to show the character of the  re- 
lation between them and to establish the fact of alienation, even though 
such letters were intercepted by plaintiff spouse and never reached the 
alienated spouse." This  statement must be considered in the light of 
the authorities cited in its support. I n  these cases there was evidence 
either that  the wife had received and answered the defendant's letters 
(Uead v.  Randall, 69 N.  TIT., 506) ; or that a systematic effort had been 
made by the defendant to alienate the wife's affections by gifts and per- 
sonal address as well as by letters, the receipt of which was not ques- 
tioned (Hartpence v. Rodgers, 45 S .  W., 650) ; or tha t  the letter was 
written a t  the plaintiff's request (Backman v. Holman, 159 Pac., 125) ; 
or that  letters written by the defendant to the wife and intercepted by 
the husband tended to negative testimony that  the defendant was the 
~ i c t i m  of a conspiracy and to corroborate the wife's testimony that  h e  
had tried to win her affections. Pratt v. Harold, 190 Pac., 372. I n  
Nercer v. Pa~sons, 112 At., 254, i t  is intimated that  an  intercepted 
letter, if the only evidence, mould not be sufficient. 

I n  our case the letter is substantially the only evidence on the ques- 
tion of alienation; i t  never reached the plaintiff's wife; i t  is not one of 
a series of connected circumstances; i t  is not corroborative; i t  stands 
alone and of itself is insufficient. 

The  motion for nonsuit should have been allowed. 
Error.  

S E C U R I T Y  FINAR'CE CO. r. L. F. McGASKILL.  

(Filed 17 November, 1926.) 

1. Fraud-Deceit-Allegations-Evidence. 
In defense to an action to recover of the defendant upon certain 

promissory notes upon the ground of fraud in their procurement, it is 
required that the defendant allege and prove that the representations 
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FIXAXCE Co. v. JICGASKILL. 

were false and relied on to his injury, and procured by the plaintiff with 
k~iowledge thereof, or with a reckless disregard of their truth or falsity, 
and made with fraudulent intent. 

2. Same-Contracts-Sotco\Vritten Instruments. 
One who signs a promissory note is held to the terms of the written 

instrumeilt wlim he can read and understand them, and ,,illy relied on the 
misstateiuent of the other 1)arty because he was too busy with other 
matters to fully inform himself. 

,\PPEAL by plaintiff from A-unn, J., a t  Ju ly  Term, 1926, of RICH- 
JIOKD. 

Civil action to recover on six promissory notes given by the defendant 
to the Brenard 3laiiufacturing Company for the purchase of three 
clastonolos, and alleged to have been assigned to the plaintiff, for value, 
before maturity, and without notice of any equities, etc. 

Upon tlie jury's finding that said notes wwe secured from the defend- 
ant  by means of false ant1 fraudulent representations on the par t  of the 
agent of Brenard hIanufacturing Company, and that  the plaintiff was 
not a holder in due course of said notes, judgment was r t d e r e d  in favor 
of defendant, from n.hicli the plaintiff appcds,  assigning errors. 

1V. R. Jones for plaintiff .  
B y n u m  & H e n r y  for defendant .  

STACY, C. J. With respect to tlle defense of fraud in the procure- 
ment of the notes sued on, i t  is nowhere all(.ged that  thrl false represen- 
tations, upon nhich  defendant says he relied to his injury, were made 
n-ith lmonledge of their falsity or wit11 reckless disregard of their t ru th  
or falsity, nor is it  nllegcd that  such false representations were made 
with intent to d e c e i ~ e  tlle defendant. Thc allcgations, therefore, are 
ins~ifficient to support the charge of fraud.  Stone  v. il.lilling Co., post, 
c? S ,j . 

Furthermore, i t  is alleged that  the defendant informl?d the salesman 
of tlie Brerlard Manufacturing Company "lie was too busy a t  the time 
to rend o r w  the contract, but would rclly on the statements made by the 
agent and sign it, since he had to wait on his customers and could not 
possibly read the written instrument." 

, lnimadrert i i~g on the insufficiency of a similar defense in Upton  v. 
Tribilcoclc, 91 U. S., 43, it was said:  "It mill not do for a man to 
cnter into a contract, and, when called upon to respond to its obliga- 
tions, to say that  he did not rrad it when he signed it, or did not linow 
what it contained. I f  this were permitted, contracts mould not be worth 
the paprr  on which they are  nr i t t rn .  Bu t  such is not the lam. A con- 
tractor must stand by the words of his contract; and, if he will not read 
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what he signs, he alone is responsible for his omission," citing in sup- 
port of the position: Jaclcson v. Croy, 12 Johns, 427; Leis v.  Stubbs, 
6 Watts, 4 8 ;  F a ~ l y  v. Bryant, 32 Me., 474; Coflng v. Taylor, 16 Ill., 
457; Slafyton 71. Scott, 13  Ves., 427; Alvanly v. Kinnaid, 2 Mac. & G., 
7 ;  29 Beav., 490. 

T o  like effect are our own decisions. Hognard v.  Brown, ante, 494; 
Hollingswortlz v. Supreme Council, 175 PIT. C., 615, a t  page 637; Colt v. 
liimball, 190 N.  C., 169, and cases there cited. 

The  duty to read an instrument, or to ha re  it read, before signing i t  
is a positive one, and the failure to do so, in the absence of any mistake, 
fraud or oppression, is a circumstance against which no relief may be 
had, either a t  lam or in equity. Grace v. Strickland, 188 N. C., p. 373. 
There are none so blind as those who have eyes and \ \ d l  not see; none 
so deaf as those who have ears and will not hear. Furst v. Xerr i f t ,  190 
N .  C., p. 402, and cases there cited. 

The  case of Bank v. Redwine, 171 N. C., 559, strongly relied on by 
the defendant, is not a t  variance mith this position, but is in support 
of it. Likewise, the cases of Oil and Grease Co. v.  A v e r ~ t t ,  ante, 465; 
Be71 v. Harrison, 179 K. C., 190, ;llachine Co. v. ,lIcIiay, 161 N. C., 
584, Leonard v.  Power Co., 155 N .  C., 10, and Ilralsh v. Ball ,  66 N. C., 
233, cited by the defendant, fall in the same category. 

There was error in submitting the issue of fraud to the jury, as the 
answer contains no sufficient allegation to support it. 

New trial. 

S T A T E  V. P A U L  T P N D A L L  AND TOM HOWARD. 

(Filed 17 November, 1926.) 

Porciblo Trespass-Peaceful Entry Upon Lands - Abusive Language- 
Aider and Abettor. 

Where there is evidence that the defendant on trial for forcible tres- 
pass entered peacefully into the store of the prosecutillg witness, and 
thereafter violently cursed him without prorocation, and acted so as to 
reasonably intimidate the prosecutor or lead to a breach of the peace, 
the conduct of the defendant within the store is a forcible trespass 
sufficient to sustain the charge in the indictment. and an aider and 
abettor who entered mith him and standing by, by his presence and 
coliduct abetted him, is likewise liable for the offense. 

APPEAL by defendant, P a u l  Tyndall, from Devin, J. ,  at  August Term, 
1926, of LEXOIR. 
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Cr in~ ina l  prosecution tried upon an  iridic~tment charging the defend- 
ants, Tom Howard and P a u l  Tyndall (1) with forcible trespass, and 
(2) ,  with forcible detainer. 

On 25 December, 1925, the first Monday after Christmas, the two 
defendants went to the store of the prosecuting witness, Ed. Jones, with 
the arowed purpose, so expressed by Howard, but not by Tyndall, of 
'(settling)' with Joncs for "turning up" a nlliskey still, or reporting it 
to the officers. Both defendants were drinking, and Tyndall had a 
shotgun, but he a t  no t h e  offered to use the gun. d f i e r  buying some 
ginger pop for both of them, and while they ne re  drinking it, H o ~ v a r d  
accused Jones of having reported the p re s~nce  of a still in the neigh- 
borhood to the officers. This was dcriied by Jones, nllereupon How- 
ard bcgan to curse Jones, using profanity and calling him a "G-d- 
liar." Jones protestctl and called his wife, who was a t  their home 
near bx, to ilisprorc the allegation. IIovart l  co~itinucd lis cursing and, 
aftcr Mrs. J o i ~ e s  a r r i ~ e d ,  said that  if Jonrs  didn't report it, his wife 
did. Upon similar den id  being nlatlc by Mrs. Jones, the defendant, 
Howard, cursed her, using thc same la~iguage he had preriously ad- 
dressed to her husband. 130th vigorously deniid the cha .ge. Xrs .  Joncs 
aslieil the defendants to leare the store. They did so, but as she 
closed the door behind tlieni, Howard welit around the store and came 
back in t l ~ r o u g l ~  another door. H e  continued to curse the prosecuting 
witness for s e ~  era1 rnoments. Lifter some considerable length of time, 
Howarc1 left, saying that  he \vas going to get a ~ v ~ t n e s s  to prove 
that  either Jones or his n i f c  reported the still to the officer.;. Tyn- 
dall reiuained several ininutcs, waiting for Howard to return with 
his ~vitness, but he never canie bacli. Nrs .  Joncs then aslrcd the dcfcnd- 
ant  Tyndall to lenre. I I e   ranted to Imon what for, stating that  he 
had done nothing, but uislled to malw a purchase frorli the storc, and 
tried to pay her a bill which h r  o~vecl; she declined to tcke the money 
and insisted that  he leave, nhich  lie did. 

From an  adverse verdict ngainst both of the defendmts, and judg- 
ment pronounced thereon, the defendant, Pau l  Tyndail, appeals. 

Attorney-Gcneral  Ei*unzmift and  Assis tant  At torneg-Ge~zeral  ATash 
for t h e  S t a f e .  

S h a ~ u ,  Jones  LC Jones  for de fendan t .  

STACY, C. J., after stating the case: While there may be some slight 
contrariety of expression in the decisions as to whrther a forcible tres- 
pass may be committed where the entry is peaceable (8. v. L a n e y ,  87 
N .  C., 5 3 5 ) ,  nevertheless it seems to be settled by the lnter cases that, 
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although a n  entry on lands may be effected peaceably and even with 
the permission of the owner, yet if, af ter  going upon the premises of 
another, the defendant uses violent and abusive language and commits 
acts such as  are reasonably calculated to intimidate or lead to a breach 
of the peace, he would be guilty of a forcible trespass, for " I t  may be, 
he was not a t  first a trespasser, but he became such as soon as he  put 
himself in forcible opposition to the prosecutor." 8. v. Wilson, 94 N .  C., 
839; A'. u. l'albot, 97 N. C., 494; S. v. Gray, 109 K. C., 790; S. v. 
Il'uttle, 145 S. C., 487; S. c. Dauenport, 156 N .  C., 596; 8. v. Oxendine, 
187 N. C., 638. 

Under the decisions, we tliink i t  is  clear that  Howard's conduct 
amounted to a forcible trespass. Tyndall was also present, with a shorn 
of force, or, a t  least, he was aiding and abetting Howard in   hat he 
did. This  rendered him guilty too. A'. v. Sheen, 182 N. C., 844. I f  
two persons aid and abet each other in the commission of a crime, both 
being present, both are principals and equally guilty. S. v. Hart, 186 
N. C., 582; S. v. Jarrell, 141 h'. C., 722. 

N o  error. 

T. 0. .JOI-INSON ET AL., 0s  BEHALF OF TIIEMSELVES, AXD OF SUCH OTHER 
CITIZESS aso TAXPAYERS OF \TAKE COCNTY AS R ~ A Y  MAICE TIIEMSEI,VES 
PARTIES TO TITIS ACTION, v. THE BOARD O F  COl\lhlISSIOPiERS OF 
\YBIiI< COUSTP, THE STATE HIGHWAY COJIMISSIOX ET .a. 

(Filed 17 November, 1DL'G.) 

1. Stato Highway C'onlrnission-I)iscrctio11ary Powers--Courts - Cllnn:r 
of Route-Statutes-Highways-Injnnction. 

\Vliere the State Highwag (.'ommission 1i:rs ts1cc.n over :a tvrtnin ~ 1 1 1 ) -  

lie road withill a county, as a l i ~ i l c  in  the State systrm of public Iiigh- 
ways, : ~ n d  the coul1t.v i n  which it is situate has contr:~cted to lo:ri~ tho 
State Con~missioil a certain amount of money to I)e expended 011 its i n -  
provement, subject to the npl~roval of the voters ill issuing 1)oirtls for  the 
purposr. ant1 there is nothirig i n  thr colltract that  ~ o u l t l  require thr 
route of the e s i s t i~~g  road to contilil~e :is it then was laid out : Hclrl.  
the discretion:~ry power xested in  the State Highwny C o m m i ~ i i o n  :IS to 
ch:~nging the ronte, resting in  the111 by statute, nil1 uot be interferetl 
with 1)g the ml~rts ,  at thc suit of tht. taxpayers rcsitlirig il l  a c'orpor:rtcvl 
or uni~~corporntc~d town, co~itentling that they would ]lot hare votetl for 
the bond issue escept upon repr~sentntion made to them that the then 
existing route u;ould not he chniigccl. As to whether all unincorporated 
tonx is a "principal town" \vithin the me7niiig of thr statute. ()u;~re? 
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2. San~c.-Contracts - Ag~vcmrnts Made U~forehand a:, to Exercise* of 
Discretionary Po\ters. 

The State Higlin.:ry Commission, neither hy contract I or otherniw. call 
bc colitrolled beforehand in  the e~cxrcise of its cliqcretio I ,  co~~frlret l  (111 i t  
b~ statute, as to the change of location of n public llirliwa> 

APPEAL by defendants from order of lloncl, J., clatetl 13 September, 
1926, continuing to the final hcaring a temporary wstraining order 
tlieretofdre i ~ s u c d  in this action. F rom WAKE. Rever:ccl. 

l\ction to enjoin and to restrail1 perpetually cirfendants from experid- 
ing certain funds in  the construction of Route 21, of th. State highnay 
system, unless sanlc shall be constructed as l o c a t ~ d  prior to and a t  the 
time of an election held in Wake County, on 20 Octolw, 192.:. Said 
funds arc  the proceeds of t h ~  sale of bonds issucd by the board of con-  
miqsioners of T a k e  County, pursuant to suc8h election, cnd were loaned. 
or are to be loaned, by said board to the State Highn a 7  Commisbion 
under the provisions of a written contract betwceli said boartl and said 
cornmission, dated 4 A\ugust, 1923. 

Plaintiffs allege that  Route 2 1  had been located prior to said election 
by the State I-Iighrvay Comn~ission so as to approach the town of 
Varina, in Wake County, from the north, and to pa4s into and through 
said to~vu,  and thence in a southerly diredion to the Harnett  County 
l ine;  that  in order to providc funds to be loaned to said highnay conl- 
nlission by the board of comnlissioners of Wake Coun y, for the con- 
struction of said Route 21, and of other routes included in the State 
higlirvay system, in Wake County, an  elrction was calle 1 by said boarcl 
to determine whether or not bonds should be issued by the board for 
that  purpose; that  prior to said election, it was reprevmted to plain- 
tiffs and to other citizens and voters of Wake County, t iat if said elcc- 
tion should result favorably to the issuance of said bonds, Route 21, as 
then located. nould be cons;tructetl by the State H ighnay  Comn~issiotr 
and paid for out of fumls loaned to said corrlniission 'rly the boartl of 
commissioners of Wake County derived from the sale of said bonds; 
that relying upon said representations, plaintiffs and others voted for 
the issuance of said bonds, and that  but for such reprc~sentations thea. 
would not have so voted; that  since the said elwtion, rewlting in favor 
of the issuance of said bonds, and since the sale of the same, the State 
Highway Commissiorr has changed the location of Route 21, and is now 
constructing the said route upon a location which docs not approach 
the town of Varina from the north, and does not pass into and through 
said town, and thence to the H ~ n e t t  County line; thr,t by reason of 
the change in the location of Route 21, and of the expenditure of funds 
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derived from the sale of said bonds in  the construction of said route 
otherwise than as located a t  the time of said election, defendants are 
wrongfully diverting said funds from the purpose for which said bonds 
were authorized by the voters of Wake County. 

Defendants deny that  representations as alleged in  their complaint 
were made to plaintiffs, with respect to the location of Route 21; they 
expressly deny that  defendants, or either of them, made or authorized 
others to make such representations; they allege that  said bonds were 
authorized by the voters of Wake County by an  election called by the 
board of commissioners of said county, pursuant to a petition filed 
according to lam with said board, and that  the proceeds of said bonds 
have been loaned to the State Highway Commission pursuant to a writ- 
ten contract, between said board and said commission, dated 4 August, 
1925; and that  the fund derived from the sale of said bonds has been 
and will be expended by defendants in accordance with said contract, 
and as authorized by the ~ o t e r s  of Wake County, at said election. 

Defendants further deny that  Route 21, extending from Raleigh 
south to the Harnett  County line, was located by the State Highway 
Commission, or otherwise, prior to or a t  the time of said election, as 
plaintiffs allege, and aver, on the contrary, that  while preliminary sur- 
veys were made under the direction of the commission, and rights of 
way secured, for the location of said Route 21, prior to said election, as 
alleged in the complaint, location of said route was not finally deter- 
mined by said commission, until the funds for i ts  construction were in  
hand or available; and that  said highway commission non7 proposes to 
construct, and was engaged in the construction of, said Route 21, until 
restrained by the temporary order issued herein, as finally located by 
said highway commission in the exercise of the discretion vested in said 
commission by law. 

Upon the hearing of the order to show cause why the temporary re- 
straining order should not be continued to the final hearing, Judge 
Bond was of the opinion that  defendants had failed to show such cause, 
and thereupon signed an  order denying defendants' motion to dissolve 
said temporary restraining order, and continuing same to the final hear- 
ing, i n  order that  issues of fact, arising upon the pleadings, might be 
submitted to and passed upon by a jury. From this order defendants 
appealed to the Supreme Court. 

J .  R. Baggett, Brantly Womble and R. N.  Simms for plaintiffc. 
Attorney-General Brummitt and Assistant Attorney-General Ross for 

State Highway Commission. 
Percy J .  Olive for Board of Commissioners of Wake County. 
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COIWOR, J. Pr io r  to 4 ilugust, 1923, the State Highway Comniis- 
sion, pursuant to the provisions of chapter 2, Public Laws of 1921, had 
designated, taken over and assumed control of certain roads or high- 
ways in  Wake County as parts of or links in the system of Sta te  high- 
ways, as proposed by said commission, acting under tke authority of 
said statute. The said cornmission had been unable theretofore to con- 
struct said roads or highways, because sufficient funds for that  purpose 
had not been ,available lx ior  to said date. 

On said date a n  agreement mas e~ltered into betwcen the board of 
commissioners of Wake County and tlie State Highway Cornmission, 
by which said board agreed to advance said commission a fixed sum of 
money, to he used in the construction of said roads, provided thc voters 
of Wake County, a t  an election to be held thereafter, ,;hould approve 
the issuance of bonds required for raising said sum. The, highway com- 
mission obligated itself to repay such sums as rnight be :dranced under 
this agreement out of any funds nhich  should thereafter cmnr into its 
hands, allocated for construction of the State highway svsteni in Wake 
County. 

Thereafter, on 20 October, 1925, an  election was held, and thc issu- 
ance of said bonds approved by a majority of the voters of the county. 
These bonds have been issued and sold by the board, arid the proceeds 
loaned to the commission, pursuant to the agreement, rliich is valid, 
and authorized by statute. lToung c.  fZighicay ( ' c ~ i i l ~ n i s s i o i ~ ,  100 N. C., 
,52; Lassiter v. Comrs., 188 IC\'. C., 379. 

Among the roads in  Wake County theretofore taken over by the State 
Highway Commission, as parts  of or links in tlie State highway system, 
n.as the road estcnding frorn Raleigh south to the Harnett  County line. 
This road constituted a part  of or a link in Route 21, ,f said system. 
I t  is sliown on the map, nhich  n as attarlied to ant1 formed a part  of the 
bill enactccl by the Gencral . lsmnbly as chaptw 2, Puklic Laws 1921. 
The ~vord  "Varina" appears on mid map, indicating, as plaintiffs con- 
tend, the approxiniate location of a t onn  of that  nanic on said road. 
It is concetled that  at the time of tlie ellactmelit of said bill no incor- 
poratcd town of that  name w a s  loratcd on said road. There is uncon- 
tradicted evidence on this rccortl that  there ~ v a s  tlic~n and is now a con-  
munity located on said road, as i t  existed a t  the time the statute n.as 
enacted, known and designatc(1 for many 11urposes as the ' (To~vn of 
Varina"; said community niaintains a railroad station, a post office, a 
bank, a hotel, about twenty stores, markets for the salt of cotton, to- 
bacco and other f a rm products. and rcsitle~iccs for n prosprrous and 
thrif ty population. I t  i? the trading and marketing center for a pros- 
perous agricultural section, inrluding portions of several counties. A 
part  of the territory occupied by said conitnunity is i n c l ~  (led 11-ithin the 
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corporate limits of the town of Fuquay Springs, which was incorporated 
oy chapter 167, Private Laws of 1915; a large par t  of the business and 
residential sections of said community, however, is  outside the said cor- 
porate limits. I t  does not appear that  there are any fixed or definite 
limits to or boundaries of the territory occupied by said community. 

Plaintiffs contend that said "Town of Varina," although not incor- 
porated as a town, is a "principal town," within the meaning of the 
proviso in  section 7, ch. 2, Public Lams 1921, and that  therefore i t  can- 
not be disconnected from the State highway system by the exercise of 
the admitted power of the State Highway Commission, subject to the 
proviso, to change, alter, add to or discontinue the roads shown on the 
map, as constituting the State highway system, proposed by the General 
Assembly. I t  does not appear upon this record that  any map, showing 
the roads in T a k e  County, comprising links in the State highway 
system, as proposed by the State Highway Commission, in accordance 
with the provisions of the statute, mas ever posted a t  the courthouse 
door in said county. Nor is there evidence that  said highway commis- 
sion had made a final decision under the provisions of the statute as to 
the location of the road, extending from Raleigh south to the Harnet t  
County line, prior to the date of the election on 20 October, 1925. I t  
is not necessary for us now to decide the interesting question presented 
by plaintiff's contention, whether incorporation is  a requisite of a "prin- 
cipal town," as that  term is used in  the provision in section 7, ch. 2, 
Public Lams 1921. Upon the facts appearing on this record, we must 
hold that  the State Highway Commission, not having theretofore finally 
decided upon the location of Route 21, had the power conferred by 
statute to change the road estending from Raleigh south to the Harnett  
County line, and to adopt a new location for said road, as a part  of or 
a link in Route 21 ; such pomer is not affected by the  fact that  the word 
"Varina" appears on the map, for whether Varina is a principal town 
or not, it  appears that  Route 21, as now located, passes within 300 feet 
of the railroad station in said town. I t  cannot be held as a matter of 
lam that upon the admitted facts, Varina has been disconnected from or 
deprived of the service of the State highway system. No question or 
issue of fact involved in the decision of the highway commission with 
respect to the location of Route 21 is raised by the pleadings requiring 
that  it be submitted to or passed upon by a jury;  whether the highway 
commission had the power to change the location of the road, presents 
a question of law only, to be determined by the Court. We are of the 
opinion that  the highway commission had such power, and that  upon 
the facts alleged in the complaint its exercise of such power is  not 
subject to judicial review. 
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The  decision of this Court in S e w f o ~ ~  2.. Ffighwuy Conzmission. 
anfe, 54, has no applicatioli to this case. Thr, opin~ori written by 
Urogdcn, J . .  in that  case is not mi authorit> for holding that  upon the 
facts of this case the h i g l ~ ~ v a y  comn~ission was nithout powcr to locate 
Route 21, as i t  has done since the datcl of tlie election. S o r  is the de- 
cision in CYavwron T .  l I igh~ca,y Cornmissiot~, IS8 PI'. C., 84, riecessarily 
detcrminativc of the qucstion here presented. 

Tllc validity of tlic bonds issued and sold by the boxrd of coinniis- 
sioncrs of Wake County, in order to proride funds to be loaned by said 
board to the State Higlin ay Clolnlnission, to enable said cornmission to 
build, irn~nediatcly, and without waiting for funds frorn the State, por- 
tions of or links in the system of Sta te  highways, 1o:atetl in Wake 
County, is riot questioned by plaintiffs in this case. T h r y  colltend that  
by rcason of representations made to them and to other voters of IYake 
County, with refcrcncc to the location of Route 21, the State Highway 
Conimission has no power to abandon the location of said route, which 
they allcge ~ v x s  rnade prior to the election, and to adopt another location, 
which does not approach Varina from the north, or pass into and 
through Varina,  or to usc the funds loaned to i t  by the board of com- 
missioners to construct the route upon the  new location. They do not 
allege that  the board of con~missioners or the highrvap co~nrnission made 
the representations with rcspect to the location of said route, upon 
which thry allege they relied, in voting for the issuance of said bonds; 
they allege that  said represmtations were made by a member of tlie 
comnlission, acting in his individual arid riot in his official capacity, 
and by advocates of the issuance of the bonds. N o  evidence war offered 
a t  the hearing that  such representatiolrs were made by citller the board 
or the commission, or that  t h ~ y  mere authorized or ratificd by either. 

Xeither tllc board nor the commission can be controlled or affrctcd, 
as to  the manner in which they shall exercise their discretion with 
respect to the expenditure of the proceeds of said bonds, or with respect 
to the location of roads to be coiistructcd and paid for out of fu11c1. 
derived from the sale of said bonds, by reprcscntations cf an i n d i ~  idual 
member of tlie State H ighnay  Commission n m l c  prior to the date of 
tlie a,rrrecrncnt between thc board and thc commission or by tlw repre- 
sentatlons of advocates of the issuancc of said bonds, nlade du r i l~g  thc~ 
campaign preceding tlic rlection, as to the location of roads to br  con- 
structed t11ercaftc.r by the l~ iphwag commission and paid for out of 
adrancements to hc n m l e  to said commission by the board of cornmis- 
sioriers of Wake County. 

Defendants deny that representations were made, as alleged in the 
complaint; 110 issue of fact, ho~vever, is thereby raisecl, which woulti 
be determinative of the rights of the parties to this action. I f  it sliould 
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be found by a jury, upon proper allegations in the complaint, sup- 
ported by competent eridence, that  both the board and the highway 
cornmission had, prior to the election, not only represented to plaintiffs 
that they mould but had, further, each acting in its corporate capacity, 
for a valuable consideration, received by said hoard or said commission 
for sole benefit of the public, agreed to construct said Route 21, upon a 
fixed and definite location, such finding ~ o u l d  not support a judgment 
or decree giving to plaintiffs relief as demanded or prayed for in their 
complaint. Such an agreement would be roid, and unenforceable by 
the courts, as against public policy. Neither the board nor the com- 
mission can absolve itself from its duty, or deprire itself of its right, 
to exercise discretion rested in each by law in the performance of a 
public duty, when called upon to perform such duty, by representations 
made or agreements or contracts entered into, with respect to the man- 
ner in which i t  will then act. Each is required to retain its freedom 
of judgment a t  all times, u p  to and including the very moment when i t  
is called upon to act, so that  its decisions when finally made will be 
influenced then only by a regard for the public welfare. Edwards .c. 
Goldsboro, 141 E. C., 60. 

An  agreement or contract made by individuals with public officials 
for the purpose of influencing the exercise of discretion vested in them 
by law, as to the manner in  which they shall perform public duties, 
although the consideration for such agreement or contract enures to the 
benefit of the public, is void as against public policy. Such officials can- 
not bind themselves by such agreements or contracts, nor can they be 
held bound by the courts. This well-settled principle certainly pre- 
cludes the courts from rendering any judgment or decree in favor of 
plaintiffs in this case, who do not allege that  there was any agreement, 
or contract with defendants, upon which they seek relief. I t  is not 
even alleged that  the representations were made by defendants. 

W e  a re  of the opinion that  there Tvas error i n  denying defendants' 
motion that  the  temporary restraining order be dissolved and in con- 
tinuing the said order to the final hearing. There are no issues of fact 
to be submitted to or passed upon by a jury. The  temporary restraining 
order should be dissolved. I t  is so ordered. 

Reversed. 

CLARRSOX, J., concurring in the result: The  State Road Act, Public 
Laws 1921, ch. 2, for so large an  undertaking, is remarkably clear. 
The  caption shows i ts  purpose: "An act to provide for the construction 
and maintenance of a State system of hard-surfaced and other depend- 
able roads connecting by the most practicable routes the various county- 
seats and other principal towns of every county in  the State for the 
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devrlopment of agriculture, commercial and industrial interests of the 
State, and t o  secure benefits of Fcdcral Aid therefor, and for other 
purposes.'' 

The p r i m a r j  purpose was to take care of and foster the agricztlfural. 
commcrcial and industria7 interest of the State. This  was the s~rvice .  
The setting: I n  the different counties in the State a t  the time the State 
Highway Act was passed, the road-governing bodies of the counties had 
charge and control of the roads. Federal Aid had been expended on 
some of them. The county roads, to become part  of the State systcrn, 
the Legislature in its judgmei~t and wisdom set forth in explicit lan- 
guage how they were to be taken over-with notice to the road govern- 
ing bodies in the 100 counties of the State and a hearing, and in case 
of any objection, the hcaring to bc before thc full com~nission, an ap- 
pellate court as it were. The  Legislature, as  its agents, provided for 
ten highway commissioners, an administrative body, to carry out its 
will and mandate, giving this higliri~ay conirnission fistd, certain and 
limited powcrs. The  largest appropriation ever made in the history 
of the Statc x-as made and this enormous sum to be spent on roads was 
not left to a commission of ten, no matter how capable, efficicnt ant1 
honest they may be, without limitations. The  mandate of the Legisla- 
ture was the building of a fixed system, mapped by i t  for the commis- 
sion. The  Legislature the creator, the commission the agency. "The 
terms of the proviso arc positive and mandatory and not uncertain or 
discretionary." Sdams, J ,  in Camcron v. High m y  Ct,nzmission, 188  
N. C., a t  p. 88. The  whole history of the State herc tofo~e was contrary 
to unlimited or arbitrary pow3r.  niap mas attached t o  the act. I t  
showed the 100 county-seats ant1 marked on the map mere the names of 
each county-seat, without calling it a county-seat. Also about 176 other 
places named on the map and the roads as shown on the map   vent 
through the county-scats and the other places named, as set forth on the 
map. The general purpose as set forth i n  the act, 1va3 for the State 
to lay out, take orcr, establish and construct and assume control of ap- 
prosimately 5,500 miles of hard-surfaced and other dependable high- 
ways running to all county-scats a d  to all principal towns, State parks 
and principal S fate  institutions, etc., with special view of development 
of agriculture, commcrcial and natural resources of the Sta te ;  further 
purpose of permitting the Sta tc  to assume control of the State high- 
way, repair, construct and reconstruct and maintain them at  the es- 
pense of the State and relieve the counties, cities and tomns of the State 
of this burden. The  intent was to establish and maintain a State 
system to be hard-surfaced as rapidly as possible, of durable hurd-sur- 
faced, all-weather roads connecting the various county-,seats, principal 
 town.^ and cities. 
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The designation of all roads comprising the Sta te  highway system as 
proposed by the commission shall be mapped. ,1 map showing the pro- 
posed roads to constitute the State highway system " i s  hereto a t fached  
f o  t h i s  bill a n d  m a d e  a part thereof." 

I n  taking over the roads (I)  there shall be posted a t  the courthouse 
door in every county in the State, a map of all the roads in  such county 
in the State system; ( 2 )  the board of county commissioners or county 
road-governing body of each county or street-governing body of each 
city or town of the State shall be notified of the routes  t h a t  m e  t o  be 
selected a n d  m a d e  a part of t ? ~ e  S t a t e  s y s t e m  of h i g h z ~ a y s .  ( 3 )  I f  no 
objection is made by the road-governing bodies above mentioned in 
sixty days after notification, t h e n  and  i n  t h a t  case t h e  said roads or 
streets to  w h i c h  n o  ob jec f ion  i s  m a d e  shall  be and const i tu te  l inks  or 
parts of t h e  S t a t e  h i g h w a y  sys tem.  ( 4 )  I f  objections are made, then 
the whole matter shall be heard and determined by the  State Highway 
Commission in session, under rules and regulations as may be laid 
down by them, but notice to be given by them of time and place of 
hearing ( a )  a t  the courthouse door, (b)  newspaper published in  the 
county, a t  least ten days prior to the hearing and the decisions of the 
State Highway Commission shall be final. 

Under the system, the bond money is equitably distributed all over 
the  State. T h e  State mas divided into nine construction districts with 
nine highway con~missioners-one from each district, and a chairman 
who heads the commission. The  bond money is distributed as follows: 
The area of land in a particular district to the total area of land in  the 
State, the mileage of State roads in  the district to the total mileage of 
roads taken over in the State and the population in the district to the 
population in  the entire State. By this method each district has i ts  
equitable and proportionate part  of the funds spent in the district, 
with no favoritism to any section of the State. The  State as a unit was 
the goal in building the State system. T h e  bill gives "equal rights to all 
and special privileges to none." The  butter is spread all over the bread. 
The automobile and gasoline tax carries the entire burden of the system. 
To finance this system, the acts provide for the issuance of special 
bonds of the State, payable in  not less than ten nor more than forty 
years from the date of issue-one-thirtieth paid each year-a broad 
building and loan plan. 

The gist of the controversy is:  "A map showing the proposed roads 
t o  constitute the State highway system is hereto attached to this bill 
and made a par t  thereof. The  roads so shown can be changed, altered, 
added to or discontinued by the State Highway Commission : Prov ided ,  
n o  roads shall  be  changed,  altered or  discontinued so as to  disconnect 
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cvunt?y-seafs, principal towns ,  S t a t e  or  S a t i o n d  parks  or forest reserves,  
p i n c i p a l  S t a t e  i n s f i f u t i o n s  a n d  h i g h w a y  sys t ems  of o t h w  States." 

I t  was set forth in the act that  within sixty days after i ts  ratifica- 
tion, tllc S ta te  Highway Commission shall commence to assume control 
and complete the assumption of control of all the roads ~ r h i c h  consti- 
tute the State highway system as rapidly as practicable. Then the 
powers arc  given in  the act. 

The  Legislature, responsible to their constituents, tcok no chances. 
They had a map, naming the cities and towns on the map, and the  
roads art1 shown on the map going tllrough these objectives, and that 
map was made a part  of the ac>t. 

I t  was explicitly provided how the State system of roads ~ rou ld  be 
takcn over and when so done the proviso was clear: "No 7.oads shall be 
r h a i ? g ~ d ,  altered or  d i s r o n t i n ~ ~ c d  so a s  to  disconnect cozcnfy-seafs,  pr i j l -  
r ipal  f o ~ i ~ n s , "  etc. T11m provision is made between thest. objectives, the 
highway comsnission %it11 full power to widen, relo;mate, change or 
alter the grade or location thereof." This was to avoid railroad cross- 
ings ant1 mak(, better grades in referencr to the topography of thr- 
country, ~ t c . ,  between the fixcd objectives-county- scat^) and principal 
t o ~ r n s  named on tlie map. I f  all the towns put on the map, incor- 
porated or not, w r e  not considered principal towns in the State system, 
or only incorporated towns were intended, how easy to hare  said so. 
Why would the map show tlie roads through the towns marked on the 
map, with no mention whether they were incorporated or not, if they 
were not principal towns? 

I n  the present action, i t  appears that  prior to the selection, the Sta te  
Highway Commission had caused a survey of the r ~ d  rou te  to be made 
and had obtained rights of way for the said highway along said red 
m u f e .  T h r  h ighvay commission had not a t  the time made any other 
surrey for the said highway location. And by the affijavits of about 
one hundred and sixty citizens in  said territory, filed in this case, these 
allegations are supported, and i t  is set forth that  it was, represented t o  
the affiants and generally to the people of the southern section of Wake 
County, tha t  if the money was raised by the bond issue to build said 
higliway, it would he constructed along the r ~ d  rou te ,  and t o  and 
f h ~ o u q h  the f o ~ c n  o f  T'arina. Alnd further that  these representations 
were what caused the election to he carried, the same h,tving been won 
by a narrow margin. 

The  reasonable and righteous construction of the act is that  every 
rounty-seat and town marked on the map which the State highway ran  
through was a principal town-there were perhaps hundreds of others 
not marked on the map. Those that were marked, incorporated or not, 
were under this act the principal towns with tlie roads going through 
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them, and when taken over could not be disconnected. Perhaps, with a 
few exceptions, the roads mapped have been taken over and for years 
maintained by the State. The  senator from Robeson County, who was 
the leader i n  the Senate in putting over this road program, said before 
this Court that  the road bill would not have received a half dozen 
votes under any other construction except as herein given. I f  the peo- 
ple of the State in the hundred counties and in  the towns marked on 
the map  had any idea that  their agency, the highway commission, 
could destroy these objectives-the county-seats and towns marked on 
the map-the more positive limitation on the power would be quickly 
felt. The  people under our form of government are the sovereign. 
Powers that  are not delegated to the United States or prohibited to the 
states or limited by the State Colistitution, are in the people. I n  the 
present action, unfortunately for plaintiff, the record does not show 
that  the road going through V a r i n a  to Lillington, though mapped 
through same, was ever taken over as  part  of the State system and 
maintained. Whose fault this is, the record does not disclose. It 
should have been done and the matter determined when the State roads 
were taken over. Not being done, the proviso in  regard to disconnect- 
ing cannot apply. ''What the statute ha th  joined together, the de- 
fendant cannot put asunder." Brogden, J., in Sezv ton  v.  H i g h w a y  
Commission,  ante, p. 63. Varina, for some reason although shown 
on the map, was not joined to the State system. It was entitled to 
the ceremony, but i t  was nerer performed. The board of county 
commissioners, the road-governing body, now have the  power which has  
never been exercised, so f a r  as  the record discloses, to demand that  the 
road run  through Varina, in accordance with the statute. T h e  first 
contention of the plaintiff cannot be sustained from the record. 

The  next position taken is  set forth in plaintiffs' brief: Plaintiffs 
contend that  "contention mas made in the lower court by the counsel 
of the defendants that  they 'could not barter away their discretionary 
power' nor be bound by 'pre-election promises.' Our  reply to this is 
tha t  the law gives them no discretion as to how they will use money 
which they may receive impressed with the trust that  i t  shall be used 
for a specific route and purpose. . . . I t  is a rather pitiful per- 
formance, any  way, for a public official, or public officials, to seek to 
justify their action on the  ground that  they are  not bound by 'pre-elec- 
tion promises.' A promise ought to be carried out, and a wholesome 
policy demands that  even platforms shall bind the candidates that  stand 
for election upon them. Surely the defendants' counsel will not insist 
that they should not keep fai th with the folks." "A major question in 
this case relates to an alleged diversion of the fund. The aid of a court 
of equity is sought to prevent such alleged diversion." 
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This is good morals, and in a similar case of N e w t o n  v. School C o m -  
m i f f e e ,  158 N .  C., a t  p. 188 (1912), the writer of this concurring opinion 
tricd to impress this view on this Court and make i t  thv law, but to no 
avail. I t  mas there decided, and since reiterated in numerous decisions: 
"Courts may not interfere with discretionary powers conferred on these 
local adniinistrativc boards for t h ~  public welfare unless, their action is 
so clearly unreasonable as to anlount to an oppressiw and manifest 
abuse of discretion." School C o m m i t t e e  v. Board  of Educa t ion ,  186 
N. C., p. 643. 

These decisions are binding and have become the fixed law of this 
jurisdiction. There is no question but that  the citizens in the town of 
Varina and community, i n  good fai th,  thought the load was going 
through Varinn, as contcmplatecl by the State map, from Raleigh to 
J,illington, and from the promises made by eminent inlividuals i n  an  
open letter interested in the bond issue: 

" V o t e  Tuesday, 20 Oc fober  
for 

Good Roads and for the Progress of Raleigh and Wake County. 

Ah open letter to all registered voters: 
Remember the election 20 October. I t  is for you to say on that  day 

how the next $1,300,000 justly apportionable to Wake County shall be 
espmded. 

For  

I f  you vote for the proposition, you vote for the construction a t  once 
of tlic following liartl-surfaced roads : 

1. From Cary to the Chatharn County line via New Hill. 
2. F r o m  Raleigh t o  t h e  I I a r n e f f  C o u n t y  l ine  via V a r i m  and Fuqua?~ 

S p i u g s .  (Italics mine.) 
3. Connecting link between routes 90 and 0 1  a t  some convenient 

point i n  Little River Township, greatly benefiting both Wendell and 
Zehulon and that  section of the county. 
,I ro te  for the proposition means the building of these roads at once. 
.tgxin, if you  vote  for t h e  p-oposi t ioh,  you determin: once and for 

all hoxv the nest $1,300,000 justly apportionable to  Wake County shall 
be applied. The  mattcr is signed and sealed in a contract between the 
highway commission and the county board of commissioners of this 
county. A11 that  is required is the ratification of the voters 20 Octo- 
ber. . . . 

Go to your precinct on Tuesday, 20 October, and vote early." 
( 2 )  T h e  agreement for the advance of funds to hard surface certain 

roads in Wake County, made by the board of commissioners of Wake 
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County, and the State Highway Commission (by authority of Young v. 
Highway Commissionem, 190 S. C., p. 5 2 )  before the bond issue of 
$1,300,000 was voted, the contract designates the roads to be built as 
follows: "A portion of Route 50, extending from Cary south to the 
Chatham County line; a portion of Route 21, ~ztending from Raleigh 
soufh to the Xarneft  County line; and a portion of Route 91  extending 
from some point 011 Route 90, hereafter to be determined, to the Wake 
County line." The contract made with the State Highway Commission 
states that  it was not binding on the board of comn~issioi~ers until au- 
thorized by rote of the people to issue said bonds. The  people voted 
under an  open letter to a71 registered voters of the county-the road to 
go through Varina. This, no doubt, mas well known to all the officials 
connected with this transaction. The  open letter said i t  was "signed 
and sealed" i n  a contract with the highway commission and board of 
county commissioners. 
.I resolution of the board of county commissioners of wake County, 

30 December, 1925,' is as  follows: "In the matter of the location of 
Route 21, running south from Raleigh to the county line, it  was, on 
motion made by Commissioner Bennett, ordered that  the board of com- 
missioners of the county of Wake leave the location of said Route 21 
entirely to the better judgment of the State Highway Commission, and 
the board will approre whate~rer location ( is)  adopted by the State 
Highway Commission." This  resolution was affirmed on 16 February. 
1926. 

On  6 July,  1926, the minutes are as follows: "On motion made by 
Commissiqrler Wiggs, and duly seconded by Con~missioner Bennett, the 
following resolution was adopted : 'Whereas, it  appears from the reports 
of the engineering department of the State Highway Commission, and 
l ~ y  rcports of Prof.  H a r r y  Tucker, of the department of highway engi- 
neering of the State College, that  the line as surrcycd for Route 21 
from Raleigh to Varina will cost approximately the sum of $50,000 to 
$60,000 less than any other surrey presented on the map of the loca- 
tion of said Route 21, and e l imina t~s  all grade crossings, and serves an 
equally prosperous and thickly settled community of Wake County, and 
gires practically one-half mile shorter route from Raleigh to Varina.' 
l3e it r e s o l d  by the board of commissioners of the county of Wake, if 
the statrmcnts and estimates be proven to be correct, we favor the 
adoption of the red line route for Route 21 to Varina." 

From the record, Prof.  H a r r y  W. Tucker shows that  47/100 of a 
mile mould be s a ~ e d  by going through Var ina  on the red route, as  
originally marked out, etc., and about $36,000. 

On 21 July,  1926, the minutes were as follows: "On motion made by 
Commissioner Ray,  and duly seconded by Commissioner Bennett, the 
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following resolution was unanimously adopted: 'In view of the fact 
that a large number of citizens of Southern Wake are petitioning the 
board with reference to the part of Route 21  designated as project 480: 
Rcsolred, that the board of commissioners of Wake County request a 
conference at the earliest possible moment with the chairman of said 
coinmission and the comnlissioner from this district; and, Resolved 
further, that said colnrnission be and is requested to fold up further 
cxpenditurcs of funds on this project until said conference be had.' The 
clerk m ~ d  the attorney are instructed to arrange for ths conference as 
cxarly as possible, at a time iiid place to suit the said chairman and 
rrlcwbcm of the 11ighway comnlission." 

(3) The open letter to the voters of Wake County was signed by four- 
teen of the most distinguished business and professional men of Raleigh. 
Tlie ~ o t e r s  in the county were notified from this open letter the road 
\\.as to ,go through I.'arina--it said so-and no doubt vctted bonds with 
that knowledge. The board of county commissioners have not as yet 
entirely crossed tlic Rubicon. They still can require the road to go 
through Varina. The record shows that promises were made in an open 
lctter signed by men whose word in every-day life is their bond, 
before the vote was taken, by prominent high-minded citizens, that the 
road would go through Varina. The citizens of Varina ,md community 
r e l i ~ d  on them, and it is alleged that enough votes were cast relying on 
the pledge of the distinguished citizens and others, with authority, to 
change the election. The record shows that the red rou te  was surveyed 
m ~ d  staked out going through Varina, and rights of wag. mere obtained 
bcfore t h e  e7ection. The affidavits are many and similar to J. R. 
Suggs', who says in par t :  "It was represented to said petitioners and, 
as affiant is informed and believes, and understood and depended upon 
by practically all the persons who signed said petition that the said 
highway would be run along said surveyr~d route, which has since 
become known as the red star;  and affiant says that during the cam- 
paign preceding the election called by the said commissioners to vote on 
said bond issue in pursuance of said petitions, it was uniformly at all 
times and everywhere represented to the people and understood and 
actcd upon by them that the said bonds if voted would be spent to con- 
struct the said highway along the said route so surveyed. Affiant fur- 
ther says that he rerily believes that if it had been represented to the 
people that the said highway would be builded along the old route, or 
which has since become known as the yellow route, the said election for 
said bonds could not have been carried and would not have been." I t  
is contended by plaintiffs that the yellow route was an after-thought 
and camouflage, and started after the election and does not run through 
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the town of Varina. "Running to a county-seat is quite different from 
running around a county-seat." B r o g d e n ,  J., i n  Newton's case, supra. 

I ha re  written solely from the record in  this case. Contracts a r e  not 
"scraps of paper." Belgium maintained her neutrality and her honor 
at the expense and sacrifice of an  enormous par t  of her human and 
material strength. 

The  plaintiffs say:  "This is almost one of life and death with them. 
Their  interests arc being passed upon for all time. I f  they receive not 
this highway, which they claim and understood was promised to  them, 
then they have no chance through the long years of the fu ture  to have a 
highway by their homes, for  by no reasonable probability will another 
highway ever be builded that  close to  and nearly parallel to the one 
builded, if it  shall be builded, along the yellow route." 

111 the case of C a m e r o n  v. H i g h z c a y  C o m m i s s i o n ,  188 7S. C., p. 99, the 
writer of this concurring opinion said, and now repeats : "In my opinioii 
neither this Court nor the State Highway Commission have the power 
to depart from the niandate of the Legislature and wipe from the road 
system of the State a road mapped as going t h r o u g h  S t e m  (named on 
tlie map) ,  taken over under the State act, kept u p  by the State, and 
make an  entirely new road and hard surface i t  a t  the cost of about 
$1,000,000. I f  i t  can be done in  this case, it  can be done anywhere in 
the State, and a great act may becpme a "football" between contending 
factions. Such u a s  not the legislatire purpose. T h e  m a p  a n d  pknci -  
pal t o w n s  n a m e d  012 it were  a n  ordrrl!] s y s t e m  a n d  if follolced wi l l  m a l i t  
for pcace." 

111 a radius of about thir ty miles of the capital, we have had bitter 
controversies by not following the legislative map, treating it as a 
i ( ~ c r a p  of paper." The  controversy over the Milburnie and Pool route, 
the change contemplated wiping out the Milburnie road on the map. 
The case came here on the power of the board of conlmissioners to aid 
the State. Lass i t e r  v. Comrs . ,  188 N .  C., p. 3i9.  The  C a m e r o n  case,  
w h ~ r c  $1,000,000 n a s  involved changing the road mapped through 
Stem;  contrary to engineering advice, and making a new road parallel- 
ing the old road three to ten miles going through Creedmoor, the old 
road taken over under the map  and maintained by the Sta te  Highway 
Commission for years. Now the present action with the Varina section 
of Wake County, feeling a moral and legal wrong has been done them. 

V h e n  Lord Belhaven thought the rights of the people of Scotland 
~ v e r ~  ahout to be sunk in tlie Treaty with England, concluding his won- 
derful classic oration, he said: "My God! W h a t ?  I s  this an entire 
surrender? 3Ty lord, I find my heart so full of grief and indignation, 
that I must beg pardon not to finish the last part  of my discourse, but 
pause that  I may drop a tear as the prelude to so sad a story.'' 
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From the record, Varina is remarkable for a town of its size, getting 
its life principally from agriculture-cotton and tobacco. The evi- 
dence, undisputed, as to Varina: The town has been in existence 
twenty-five years. At the junction of the main line of the Norfolk 
Southern and the Durham & Southern Railroads. A union station has 
been built by the railroads. I t  is the only cotton market in the southern 
section of Wake County and the leading tobacco market, drawing trade 
from the counties of Harnett, Lee, Moore, Hoke, Oumberland and 
Chatham. I n  1925 it had the highest price tobacco market in the 
world, and the volume handled was 5,000,000 pounds. There are about 
twenty regularly scheduled trains a day passing through and stopping 
at  the town. Annually about 500 cars of freight are handled. I t  has 
twenty stores, one bank, a handsome new bank building is now under 
construction, and three new brick stores. The Standaro Oil Company 
maintains a distributing point for the southern section of Wake and 
Harnett counties there. More business has been regularly done in 
Varina than at  any place in Wake County south of the city of Raleigh, 
and at  any place between the city of Raleigh and the city of Fayette- 
ville; yet it appears by the record that Harnett County petitioned the 
State Highway Commission to go the "ydlow route" that cuts off 
Varina; yet it is Wake County money being expended, that Harnett 
County is trying to control, which shows the wisdom of the legislative 
map being followed. 

I t  was the idea from the start to finish in the State road bill to take 
care of these small towns-agricultural towns supported by crops, mill 
towns, to encourage textile industry and other little commercial cen- 
ters, to encourage the various industries of the State. Forty-seven of 
Varina's citizens are parties to this controversy and hundreds of others, 
fighting for the life of this splendid country town. ,Who mill it hurt 
to go through i t ?  From the record, I hope somehow or somewhere the 
Golden Rule may prevail: "Whatsoever ye mould that men should do 
to you, do ye even so to them." 30 patriot would want his town de- 
stroyed, and seemingly from the record, without cause and in breach 
of promise made. I t  is contended by defendant highway commission 
that "selfish motives" actuated the plaintiffs. I quote the law of self- 
preservation from the Scriptures: '(And if any provide not for his own, 
and especially for those of his own house, he hath denied the faith, 
and is worse than an infidel." 1 Tim., 5 :8. 

The board of county commissioners of Wake, the local body, has not 
surrendered as yet, as appears from the record. I t  knows the promise 
of eminent citizens, in their open letter. I t  has the power and the 
money raised to build the road. I t  is with them. So far we cannot 
hold on the record that they hare violated any provision of law or 
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abused their sound discretion, or are influenced by improper motives or 
there is any misconduct on their part. B y  the last resolution, they 
seem to want the road to  go through Varina, as promised by the emi- 
nent citizens. I t  is  about one-half mile shorter and will save $36,000, 
so says a n  efficient civil engineer. I t  is with the board of county com- 
missioners representing the taxpayers. I t  is  the county's money; they 
are the guardians. The  second contention of plaintiffs cannot be sus- 
tained. 

I concur in the result of Mr. J u s t i c e  Connor 's  opinion. 

WINSTON BRICK MANUFACTURIKG COXPANY v. GEORGE D. 
HODGINS AND EFFIE HODGINS. 

(Filed 17 November, 1926.) 

1. Roads and H i g h w a y d a r t w a y s - W a y s  of Necessity-Deeds and Con- 
veyances. 

Where a conveyance of lands provides for an outlet or way of necessity 
to a public road, to be designated, the grantor has the right of locating it, 
itnd upon his failure to do so, this right in proper instances may be exer- 
cised by the grantee, but the grantee may not successfully claim that a 
prirate road belonging to a third person, and existent a t  the time, shoultl 
be continued, there being nothing in the deed, covenant or contract that 
would uphold this vie~v. Ways of convenience distinguished. 

2. Same-Questions of La\\,-Issues-Questions for Jury. 
Where a deed to lands provides for a roadway, or war of necessity, 

over the grantor's land, the interpretation thereof is one of law, and 
presents no issue for the jury to determine. 

3. Appeal and Error-Revie~~-Trial-Record-P1eadings-Evidenc~~. 
On appeal, the Supreme Court will review the case upon the theory 

that it was tried in the Superior Court as disclosed by the complaint and  
evidence of record. 

CIVIL ACTION, before Raper, J., at  February Term, 1926, of FOR- 
SYTH. 

On  2 February, 1923, the defendants conveyed to the plaintiff six 
acres of land. T h e  defendants owned other land extending from the 
tract sold plaintiff, northward to the right of way of the N. & W. 
R. R. The deed from defendants to plaintiff contained this clause: 
"This property will have a road platted to Walkertown or paved high- 
way." The Walkertown or paved highway referred to i s  north of the 
right of way of the N. & W. R. R. Hence the defendants owned land 
between the plaintiff's land and the south side of the right of way of 
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the N. 65 W. R. R., and therefore in  order to reach Walkertown or 
paved highway, i t  would be necessary for him to cross defendants' land 
and the southern right of way of the railroad, the railroad itself, and 
the northern right of way of the railroad. The defendant platted a 
street called Garden Street from the plaintiff's land northward to the 
right of way of the railroad, which street was laid out across the entire 
property owned by the defendants, between plaintiff's lard  and the rail- 
road right of way. I t  was contended by the plaintiff that there was an  
old road known as Jefferson Street and parallel with Garden Street and 
situated about 314 feet west of said Garden Street. This Jefferson 
Street crossed the railroad right of may and the railroad track. I t  
does not appear from the record whether this was a public crossing or 
not. The plaintiff alleged that the defendant had closed or obstructed 
this space known as Jefferson Street, and that by reason thereof plain- 
tiff had no outlet to the paved highway, and as a result of the closing 
of the space known as Jefferson Street, i t  became neces:;ary for plain- 
tiff to discontinue his brick plant because of lack of access thereto. 
The defendant contended that Garden Street was opened up entirely 
across his land to the railroad right of way. 

At the conclusion of plaintiff's evidence there was a judgment of 
nonsuit, and the plaintiff appealed. 

F. W.  Williams, R. N .  Weaver and 1Idst.ln.g~ & Booe for p la in t i f .  
Walter E. Brock for defendants. 

B R O ~ D E N ,  J. The plaintiff alleged in  his complaint "that the de- 
fendants designated and stipulated a road :t "way of necessity" over 
their own land to the public highway, the same to be used for the 
benefit of plaintiff, and described as follows: "This p r o ~ e r t y  will have 
road platted to Walkertown or paved highway." I n  paragraph 6 of 
the complaint plaintiff alleged: "That on or about 15 August, 1923, 
the defendant closed or caused to be closed said road or 'way of neces- 
sity' to the said tract of land." I t  was further alleged that, as a result 
of closing said '(way of necessity" the plaintiff sustained damage be- 
cause he "was surrounded and hedged in and had no crutlet, and was 
precluded from hauling material and wood for the burning of brick, 
and was unable to get other land for the purpose of carrying on his 
work in making brick and doing other work necessary cn the yard as 
brick-makers." 

The defendant admitted the fourth allegation of the complaint, in 
which i t  was alleged that the defendants designated an(l  stipulated a 
"way of necessity" over their land. 
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I t  is apparent therefore that the sole cause of action alleged in  the 
complaint was the failure of the defendant to furnish a "way of neces- 
sity" over his land. 

I t  is further apparent that the corenant in the deed, "This property 
will have a road platted to Walkertown or paved highway," has been 
construed by the parties in their pleadings as confining the scope of this 
case to a '(way of necessity." 

This cause was considered by the Court in Brick Co. v. Hodgin, 
190 X. C., 582. Justice Varser, speaking for the Court in the former 
appeal, says: "Howerer, the parties stipulated for a 'n-a7 of necessity' 
to the Walkertown highway, their rights thus established are the same 
as when 'a way of necessity' to the designated highway had been estab- 
lished in inv i tum I t  is the right of plaintiff to pass over the defend- 
ant's lands, o ~ m e d  by him 2 February, 1923 (the date of the deed), to 
the Walkertomn highway. The vendor selects the way and if he fails 
to select, the vendee may select. This way is one of necessity, and 
therefore not one of convenience." 

This declaration of the law contains three distinct and clear cut 
propositions : 

1. The parties contracted for a way of necessity over the land of 
defendant, owned by him the date the deed was executed and delivered. 

2. The vendor has a right to select the way. 
3. The convenience of the parties claiming a "way of necessity" is 

not the controlling consideration. 
Justice Varser says further:  "Of necessity such a road may be 

located, according to the evidence, in more than one place, and the con- 
tract for such a road viould be satisfied when the necessity, and not the 
convenience, is met." 

The theory upon which the case was tried, as reported in 190 N. C., 
582, and the theory upon which the present case has been tried, was 
that the space known as Jefferson Street was a "way of necessity" to 
which the plaintiff was entitled, and that the defendant had closed or 
obstructed said "way of necessity." I n  the former appeal the Court 
declared the principles of lam governing the rights of the parties. "A 
decision by the Supreme Court on a prior appeal, constitutes the law 
of the case, both in subsequent proceedings in the trial court and on a 
subsequent appeal." Stacy, J. Ray  v. Veneer Co., 188 N. C., 414. 
See, also, Harrington v. Rawls, 136 N.  C., 65; ATob7es v. Davenport, 
185 N. C., 162. 

The present record discloses the fact that the space known and desig- 
nated as Jefferson Street was not a public road, but was the property 
of H. 0. Dixon, who testified that he owned all the land designated as 

' Jefferson Street and had owned it since 1921. Therefore, Jefferson 
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MOORE v. IXSURANCE Co. 

Street  did not  cross the proper ty  of t h e  defendant  at :dl, hence, under  
t h e  decision i n  t h e  fo rmer  case, a n d  under  t h e  pleadings appear ing  i n  
t h e  record, t h e  defendant  discharged h i s  obligation t o  t h e  plaintiff 
when h e  plat ted across the  l and  owned by h im on  2 February ,  1923, a 
reasonably proper  outlet f o r  t h e  plaintiff. "It h a s  been t h e  invariable 
rule  wi th  u s  t o  hear  a cause h e r e  according t o  the theory upon  which i t  
was t r ied i n  t h e  Super ior  Court." Webb v. Rosemond, 172  N.  C., 
848; Allen v. R. R., 119 N .  C., 710; Coble v. Barringer, 171 S. C., 
445; Shipp v. Stage fines, ante, 475. 

Therefore, it appear ing  that the cause of action alleged i n  the com- 
plaint was  based solely a n d  ent i rely upon  a "way of necessity" across 
the land  of the defendant, a n d  it f u r t h e r  appear ing  th:it the  defendant  
has provided a w a y  across h i s  land,  t h e  judgment  of t h e  t r i a l  judge 
was  correct. 

No error .  

KATE H. UNDERWOOD MOORE v. JEFFERSOR' STANDARI) 1,IFIq: 
INSURANCE COMPBNY. 

(JMed 17 November, 1926.) 

1. Appeal and Em-Imes-EvidencbBpo&dside Exceptions. 
Where the recovery under a policy of accident insurance depends upol~ 

the verdict upon several issues arising under certain stipulations of the 
policy, exception to evidence a s  applying solely to one of them and relat- 
ing to all, will not be sustained on appeal. 

2. Insurance, Accident.--PolZcy-Contract~-Stipu1ations.-Issue~-.~g1~~e- 
ment of Partie-Automobiles. 

Where the defense to a n  action upon an automobile accident p o l i c ~  
of insurance, among other things, provides that  the insurer will not be 
liable if the insured was not sane or sober, and the defendant agrees that 
the insured was not insane a t  the time, failure of the judge to iurtruct 
the jury a s  to the former condition is not erroneous. 

3. Sam-Evident-Collectivr Facts-Opinions-Sonexpert Witnesses. 
Where the insurer's defense to an action upon an automobile accident 

policy, is nonliability under the express terms of n pol~cy contract as  to 
the insured not being sober a t  the time of the accident, i t  is competent 
for witnesses to  the fact to testify in plaintiff's behalf 'hat lie was soher 
immediately before and after the occurrence, as  n collective fact of or- 
dinary observation. 

4. EvidenceWitnesses-Impeachment-Statements. 
Upon an issue arising under the terms of an accidel,t policy of insur- 

ance, a s  to  whether the insured was sober a t  the time of the accident 
in suit, a statement in writing and signed by plaintiff's witness is not 
competent a s  impeaching evidence which does not contradict his testi- 
mony, but only in that respect is the opinion of another. 
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5. Evidence-Insurance, Accident-Policy-Contracts - Drink - Appeal 
and Error. 

IYhere the defense to an action upon ail automobile policy of accident 
insurance is under a provision in the policy exempting the insurer from 
liability if the plaintiff was not sober, the condition of the plaintiff in 
this respect is to be ascertained a t  the time of the injury, and not de- 
pendent upon his usual state of insobriety, or whether he had previously 
received treatment for an alcollolic appetite at an il~stitution for that 
purpose, and such evidence is properly escluded. 

6. Instructions-Appeal and Errol-Insurance, Accident-Policy-('on- 
tracts--Dcfenses. 

Where the insurer under an automobile accident policy defends under 
a stipulation in the policy contract escludillg liability if the insured was 
not smie or sober at the time of the injury in suit, the judge is not re- 
quired to charge. 011 clefendant's appeal under our statute, upon the law 
of insanity, when the defendant has ~vithilr;twil its defense tlicreoi~. 

APPEAL by defendant from judgment of Daniels, J . ,  a t  April Term, 
1026, of C ~ ~ B E R L A X D .  Ko error. 

Action upon policy of insurance. At  the tr ial  below defendant did 
liot contest its liability uncle? the policy to plaintiff, the beneficiary 
named therein, i n  the sum of $2,500, the "face amount" of the policy. 

I t  is  provided in  the policy that  defendant will pay double this 
amount, if the death of the insured results, within ninety days after 
the occurrence of the in ju r i ,  directly and independently of all other 
causes, from bodily in jury  effected solely through external, violent and 
accidental means, "while the insured is sane and sober." 

The death of the insured resulted from bodily injuries, caused by an 
accident resulting from the breaking of the radius rod of a n  automobile 
which he was d r i ~ i n g .  The  only contested issue submitted to the jury 
was as follo~vs : 

"4. Was  the insured a t  the tirne of the injury sane and sober? T h e  
jury answered the issue, "Yes.' " 

From judgment that  plaintiff recover of defendant the sum of $5,000, 
double the "face amount" of the policy, less the amount due by insured 
on a premium note, with interest and costs, defendant appealed to the 
Supreme Court. 

Bullard B Stringfield for plaintiff. 
RrooX*s, Par1;e.r & Smith and Row d: J p ? l .  for d e f ~ t l d a n f  

CONNOR, J. The issues submitted to the jury were-as follows: 
1. Did the insured, James Absalom Moore, die on or about 1 2  Ju ly ,  

19242 Answer : 
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2. Did the death of insured result within ninety days after tne occur- 
rence of the injury to him? Answer : 

3. Did the death result directly and independently of all other causes 
from bodily injury effected solely through external, violent and acci- 
dental means ? Answer : 

4. Was the insured at  the time of the injury sane arid sober? An- 
swer : 

At the close of all the evidence, the first three issues were withdrawn 
from the jury and answered "Yes," by consent. Only the fourth issue 
was submitted to the jury. Manifestly, an exception taken during the 
progress of the trial, to the admission or exclusion of eridence offered 
upon the first three issues, and pertinent only to one of these issues, 
cahnot be made the basis of an assignment of error upon appeal to this 
Court from the judgment. Natters involved in these issues are no 
longer in controversy. Only assignments of error pertinent to the con- 
tested issue can be considered upon this appeal. 

Objection by defendant to the testimony of witnesses that they saw 
deceased, immediately before, and shortly after he mas injured, and 
that in  the opinion of each he was then sane and sobe. cannot be sus- 
tained. The witness, Shumate, had been riding miih deceased for 
several hours in the automobile, and was with him when the accident 
occurred; the witness, R. T. Ozment, and John Robert Ozment, saw 
deceased soon after the accident and before he had been removed from 
the scene of the wreck; the witness, Joe Moore, brother of deceased, 
saw him soon after he had been taken to the hospital, where he subse- 
quently died. Each of these witnesses had opportunit,g to observe d e  
ceased, either at  the time he was injured, or soon thewafter; his testi- 
mony was competent upon the issue, submitted to thcs jury. ,Issign- 
ments of error based upon exceptions with respect to the admission of 
this evidence cannot be sustained. 

I t  was competent for each of these witnesses to testify that in his 
opinion deceased was sane and sober, at  the time he r,aw him. "The 
instantaneous conclusions of the mind as to the appearance, condition, 
or mental or physical state of persons, animals or things, derived from 
observation of a variety of facts presented to the senses at  one and the 
same time, are, legally speaking, matters of fact and are admissible in 
evidence. A witness may say that a man appeared intoxicated, or 
angry or pleased." Bane v. R. R., 171 N. C., 328; 8. v. Leak, 156 
N. C., 643 ; McKelvey on Evidence, p. 220 e t  s q .  Man festly upon this 
principle, a witness may say that a man appeared sane and sober. 

For the purpose of impeaching the witness Shurnate, defendant 
offered what purported to be a statemeni prepared by another and 
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signed by him soon after the accident. Shumate had testified for plain- 
tiff that  deceased was sane and sober a t  the time he mas injured. The 
signed statement, dated 8 August, 1924, contains the following sentence: 
"On tlie night of 14  July,  1924, I rolunteered to take Mr. James Moore 
of Fay~t tevi l le  to his home after the police had threatened to lock him 
up f o ~  being drunk." The court permitted the statement to be read to 
the jury mith the exception of the words '(for being drunk." Defendant 
excepted, for that  tlie court declined to permit the entire sentence, as 
same appeared in  the statement, to be read to the jury. This exception 
cannot be sustained. The statement with reference to the condition of 
deceased is to the effect that  the policeman and not Shumate charged 
that  deceased was drunk a short time prior to the accident. The state- 
ment does not contradict or inlpeach Shumate, as to the condition of de- 
ceased a t  the time he was injured. Shumate did not say in the state- 
ment that  deceased was drunk, and that  the policeman charged that he 
mas drunk. I t  may well be that  Shumate did not agree mith the 
policeman. H e  rode thereafter with deceased for several hours in an 
automobile. There mas no evidence that  Shumate was drunk, or that  
he drank intoxicating liquor previous to or while riding mith deceased. 
The  acci'dent was not due to the condition of deceased, but mas caused 
by a defect i n  the automobile. 

T h e  testimony of Dr.  P i t tman that  deceased had been treated in  his 
hospital for drunkenness, prior to the date of his injury, mas properly 
excluded. Defendant's liability was not to be determined by whether 
deceased was addicted to the use of intoxicating liquor, but by whether 
or not he was sane or sober a t  the t ime he received the fatal  injury. 
The  fact that  deceased had been a patient i n  the hospital, suffering 
from the effects of intoxication, a t  some time prior to the morning fol- 
lowing the accident was not relevant and was properly excluded as evi- 
dence. 

The  only remaining assignment of error is based upon defendant's 
exception to the  failure of the judge to charge the jury as required by 
C. S., 564. 

Defendant did not contend that  deceased was not sane. I t s  conten- 
tion was that  he  was not sober a t  the time of his injury. N o  instruction 
was therefore required as to the legal definition of sanity or insanity. 
A careful reading of the charge to the jury shows that  his Honor stated 
therein, i n  a plain and correct manner the evidence giren in the  case 
applicable to the issue which the jury was instructed i t  was their duty 
to ansn-er. H e  further instructed the jury as to the principles of law 
which should guide them in determining the credibility of the ~v i t -  
nesses and the weight to be giren to their testimony. The  issue involved 
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solely a question of fact; the charge is not subject to the complaint 
made of the charge in Nichols v. Fibre Co., 190 N. C., 1. The charge 
in the instant case complied fully with the requirements of the statute. 
We find no error therein. The judgment is affirmed. 

No error. 

STACY, C. J., dissenting: I think there was error, to 1,he prejudice of 
the defendant,' in  not admitting the whole of the affidavit, made by the 
witness Shumate on 14 July, 1924, which, in my opinion, competently 
tends to impair the credibility of his testimony given at the trial. 

The only contested issue before the jury was whether the assured 
was "sane a n d  sober" at the time he received the injury which subse- 
quently proved fatal. Shumate, who was with the assured for several 
hours prior to the accident, gave i t  as his opinion that he was sane and 
sober when injured. The witness had previously signed an affidavit, 
in  which, inter alia, the following statements appear: "13n the night of 
14 July, 1924, I volunteered to take Mr. James Moore, of Fayetteville, 
to his home after the police had threatened to lock him up for being 
drunk. . . . I noticed that he had been drinking intoxicating 
liquor." His  Honor admitted the affidavit, after striking out the words 
"for being drunk" in the first sentence and the word "intoxicating" in 
the second sentence above, giving as a reason: ('1 strucl~ that part out, 
because he struck it out of his evidence." The fact that the witness 
testified differently on the trial is what makes the contradictory s t a t e  
ments in  the affidavit competent, as they tend to impeach his testimony. 
Smifk v. Tel.  Co., 168 N.  C., 515. This evidence was vapitally impor- 
tant, as Shumate had been with the assured for several hours and was 
the only other person present at  the time of the injury. 

That the statements of a witness made out of coui-t, orally or in 
writing, if contradictory in a material respect to his sworn testimony 
given on the trial, are competent to be offered in  evidence, not as sub- 
stantive proof of the truth of such statements, but for the purpose of 
discrediting the witness or impeaching his testimony, seems to be 
settled by all the authorities on the subject. I. C. R. R. Co. v. Wade, 
206 Ill., 523; People v. Pursley, 302 Ill., 62, 134 N. E., 128; Hanlon v. 
Ehrict ,  178 N.  Y., 474; Romertze v. Bank,  49 N.  Y., 577; Greenleaf on 
Evidence, sec. 463. 

For the reason stated I am constrained to dissent from the judgment 
of the majority, as I think a new trial should be awarded the defendant. 
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J. 1.2. STONE v. DOCTORS' LAKE RTILLING COMPANY ET A I .  

(Filed 17 Xovember, 1926.) 

1. Actions-Torts-Deceit-Pleadings. 
I11 order to recover damages for tort or deceit ill the sale of lillltls. 

it is required that the plaintiff specifically and definitely allege that thr 
false representations of the defendant, the subject-matter of the action. 
causing the injury complained of, were made by the defe~ldant wit11 
knowledge of their falsity, or with reckless disregard of their trnth or 
falsity, and with the intent to deceire the plaintiff'. 

2. Pleadings-Deceit-Tort-Allegations-Evidence. 
I t  is necessary that plaintiff allege sufficient facts t o  constitute the 

deceit or tort of defendant, causing damages in snit, to admit of evidence 
thereof. 

3. Appeal and Error-Trials-Election of Remedy-&view. 
Where the plaintiff has elected to try his action in the Superior Court 

esclusively on one theory, the Supreme Court on appeal will not review 
the case on a different one. 

APPEAL by plaintiff from Barnhill,  J . ,  at  March Term, 1926, of 
WAKE. 

Civil action for damages for the tort of deceit in the sale of land. 
From a judgment of nonsuit, entered on motion of the defendants, at 

the close of plaintiff's evidence, the plaintiff appeals. 

Manning & Jlanning for plaintif. 
R. Simms, Douglass &? Douglass and J :  TV.  Bailey for defendants. 

STACY, C. J. The following appears in the statement of case on 
appeal : 

'(Plaintiff having announced before the introduction of evidence that 
the cause of action was based on tort for  damages for false and fraudu- 
lent representations, and the court being of the opinion that  upon such 
cause of action and evidence offered the plaintiff is not entitled to re- 
corer, allowed the motion of the  defendant for judgment as of nonsuit." 

We cannot hold this ruling to be erroneous, as  no action for the tort 
of deceit is  set out in the complaint. I t  is not alleged that  the  false 
representations, upon which plaintiff says he  relied to his injury, were 
made with knowledge of their falsity or with reckless disregard of their 
t ruth or falsity, nor is  i t  alleged that  such false representations were 
made with intent to deceive the plaintiff. 
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The general conditions under which factual misrepresentations may 
be made the basis of an action for deceit are stated in I'ollock on Torts 
(12 ed.), 283, as follows : 

"To create a right of action for deceit there must be a statement 
made by the defendant, or for which he is answerable as principal, and 
with regard to that statement all the following conditions must concur: 

"(a) I t  is untrue in fact. 
'((b) The person making the statement, or the person responsible for 

it, either knows i t  to be untrue, or is culpably ignorant (that is, reck- 
lessly and consciously ignorant) whether it be true or not. 

"(c) I t  is made to the intent that the plaintiff shall act upon it, or in 
a manner apparently fitted to induce him to act upon it. 

"(d) The plaintiff does act in  reliance on the statement in the 
manner contemplated or manifestly probable, and thereby suffers 
damage." 

This formula has been approved by us i n  a number of decisions. 
Corley v. Griggs, ante, 171; Simpson v. Tobacco Groulers, 190 N .  C., 
603; Hollingszuorth v. Supreme Coumil, 175 N.  C., p. 635; Whzte- 
hurst v. Ins. Co., 149 N.  C., 273. 

Speaking to the subject in Tarault v. Seip, 158 N .  C., 363, Brown, J., 
said: "An essential element of actionable fraud is the scienter or knowl- 
edge of the wrong on the part of the rendor. Where the representation 
is made as a part of the warranty, the vendor is held liable for his 
statement, whether he knew it to be true or not, but where the action is 
for fraud the burden is upon the party setting it up to prove the 
scienter. This distinction is well made by Chief Justice Pearson in 
Ethem'dge v. Palin, 73 N .  C., 216, and is well supported by numerous 
authorities in this and other states. This Court said in Tilghman v. 
West, 43 N .  C., 183: 'Nor can fraud exist where the intent to deceive 
does not exist, for i t  is emphatically the action of the mind that gives 
it existence.' And in Hamm'ck v. Hogg, 12 N.  C., 350, Judge Hender- 
son says: ' I t  is not sufficient that the representation be false in point of 
fact; the defendant must be guilty of a moral falsehood. The party 
making a representation must know or believe it to be false, or, what 
is the same thing, have no reason to believe it to be untrue.' The action 
for fraud and deceit rests in the intention with which the representa- 
tion is made, and not upon the representations alone." 

To like effect is the language of Varser, J., in  Colt v. Kimball, 190 
N. C., 169; "It is accepted in this jurisidction that the facts relied upon 
to constitute fraud, as well as the fraudulent intent, must be clearly 
alleged (citing authorities). Fraud must be charged pcbsitively and not 
by implication. . . . Fraud must be charged so that all its neces- 
sary elements appear affirmatively." (Citing authorities for the posi- 
tion.) 
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Our decisions are to the effect that "where i t  is sought to base one's 
relief on the ground of fraud, the allegations of fact must be specific 
and definite." Evans v. Davis, 186 N. C., p. 45. 

I n  Galloway v. Goolsby, 176 N. C., 63.3, it was held that a representa- 
tion as to the number of acres in a certain tract of land, alleged to be 
false and fraudulent and inducing the purchase, was insufficient to 
support an action for fraud, as it was not alleged "that there was any 
intent to defraud and deceive." 

A party seeking to set aside a deed for fraud "was compelled to file 
his bill formerly in  a court of equity and must allege such facts in his 
pleadings are relied upon to establish the fraud." Helms v.  Green, 
105 N.  C., 251. 

A complaint which failed to allege that the fraud charged against the 
defendant was intended to injure the plaintiff, was held defective in 
Farrar v. Alston, 12 N.  C., 69. And in Witherspoon v. Carmichael, 41 
N.  C., 143, it was held that without a direct and positive charge of 
fraud, the plaintiffs would not be permitted to prove the fraud, and, of 
course, could have no relief on account of it. 

A complaint which contains no allegation of a fraudulent intent, or 
facts from which i t  may reasonably be inferred, fails to state a cause 
of action for deceit, and such defect may be taken advantage of by de- 
murrer. Bryan v. Spruill, 57 N.  C., 27. 

Proof without allegation is as unavailing as allegation without proof. 
Dixon v. Davis, 184 N .  C., p. 209; Green v. Riggs, 167 N.  C., p. 422; 
McCoy v. R. R., 142 N. C., p. 387. 

The allegations of false warranty, or of breaches of covenants in the 
deed, were waived at  the trial, as appears from the record, above 
quoted; hence, as the plaintiff elected to try his case in  the Superior 
Court exclusively on the theory of deceit, we are required, by the perti- 
nent decisions, to consider it in the same way on appeal. Shipp v. 
United Stage Lines, Inc., ante, 475, and cases there cited. 

We do not find the defect in the complaint, viewed in the light of the 
trial, aided sufficiently by the answer to warrant a reversal of the judg- 
ment of nonsuit, as suggested by the plaintiff (Ricks v. Brooks, 179 
N.  C., 204), for, upon another hearing, the complaint, without amend- 
ment, would be subject to demurrer, so far  as the action of deceit is 
concerned. The decision in Poy v. Stephens, 168 N. C., 438, is not at 
variance with this position. 

Affirmed. 
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W. T. WOOD ET AL. V. W. S. BRASWELL, SII~FRIFF. 

(Filed 24 November, 1926.) 

Constitutional Law-Actio-Hypothetical Questions - Taxation - Ap- 
peal and Error. 

T'he courts will not decide upon the constitutionality of a statute. in 
this case the question of an inequality of taxation, in an action wherein 
it is not alleged or  shown that the plaintiff has therein been deprived of 
any of his constitutional rights. 

STACY, C. J., concurring. 

CIVIL ACTION, before Lane, J., at August Term, 1926, of ANSON. 
The plaintiff and others instituted a civil action against the defend- 

ant, sheriff of Anson County, to restrain the collection of a license tax 
of five dollars upon each automobile and motor truck owned by any 
person, firm, or corporation residing in Anson Countlg. The license 
tax on automobiles in  said county is levied under chapter 511, Public- 
Local Laws 1925. A temporary restraining order was i~~sued, and upon 
the hearing before Lane, J., on 30 August, 1926, the following judg- 
ment was rendered, from which said judgment plaintifl' appealed: 

"This cause coming on to be heard, and being beard before his Honor, 
H. P. Lane, judge, holding the courts of the Thirteenth Judicial Dis- 
trict, and after hearing the pleadings and arguments of counsel, it is 
ordered and adjudged by the court that chapter 511, Public-Local Laws 
1925, entitled ' A n  act to provide funds f o ~  road maintenance in Anson 
County,' is in all respects, and in all its provisions, cor~stitutional and 
valid : 

"It is further ordered and directed that the sheriff of Anson County 
proceed to collect all taxes levied pursuant to the provisions of said act 
and in  conformity therewith. 

"It is further ordered that the restraining order herelofore issued in 
this cause, be and the same is hereby discharged and the action dis- 
missed, and the plaintiffs taxed with the cost." 

N .  C. Lisk for plainti f .  
M c L d o n .  & C o v i n g t m  and Robinson, Caudle & Pruette for dr- 

?andant. 

BROGDEN, J. The plaintiff attacks the constitutionality of chapter 
511, Public-Local Laws 1925, upon the ground that i t  denies the equal 
protection of the law and discriminates against taxpayers in  the county 
of Anscn; and, further, upon the ground that the act in  question vio- 
lates Article 11, sec. 29, of the Constitution of North Carolina, which 
provides, among other things, as follows: "Nor shall the General As- 
sembly enact any such local, private or special act by a partial repeal 
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of a general law." The general law, C. S., 2612, provides that "no 
county, city or town shall charge any license or registration fee on 
motor rehicles in excess of one dollar per annum." Therefore, the 
plaintiff contends that chapter 511, Public-Local Laws 1925, in attempt- 
ing to levy a license tax of five dollars on automobiles, repeals, so far  
as h s o n  County is concerned, a general law, to wit, C. S., 2612, see. 2. 

The plaintiffs allege in substance that they are residents and tax- 
payers of .inson County, and that the defendant is the sheriff of Anson 
County, charged with the duty of collecting taxes levied by the Legis- 
lature and board of commissioners of said county. And. further. that 
the plaintiffs are informed, believe and so allege, that the defendant, 
sheriff, has collected, and is now attempting to collect, tax as herein- 
before alleged. 

u 

The plaintiffs do not allege that they are owners of automobiles or 
motor trucks, or that the sheriff has collected or is attempting to col- 
lect any license tax from these particular plaintiffs. Therefore, there 
is no allegation that any property right of plaintiffs has been invaded 
as a result of chapter 511, Public-Local Laws 1925. 

I n  Moore v. Bell, 191 N.  C., 311, Connor, J., speaking for the Court, 
says: "The validity of a statute enacted by the General Assembly of 
North Carolina, declaring certain acts therein defined to be unlawful, 
and imposing punishment therefor, as crimes, which do not affect 
property or property rights, and which do not expose to oppression or 
vexatious litigation one who denies the power of the General Assembly, 
under the Constitution of the State to enact such statute. in the event 
that he shall violate its provisions, may not be determined in an actioil 
to restrain and enjoin a public officer who is required by the statute to 
enforce it. The invalidity of a statute, upon the ground that it is in 
violation of the Constitution of the State, is a good defense upon a 
prosecution in the courts for a violation of its provisions. Upon such 
prosecution his plea may be heard; its validity will then be determined 
by the courts in the exercise of their jurisdiction to see that no person 
is 'taken, imprisoned, or disseized of his freehold, liberties or privileges, 
or outlawed or exiled, or in any manner deprived of his life, liberty, or 
property, but by the law of the land.' We are precluded, upon this 
appeal, from considering or deciding whether or not the statutes are 
void for the reasons assigned by plaintiffs." Thompson c. LumFe~ton, 
182 N.  C., 260; Turner v. ~Vew Bern, 187 N. C., 548; Adv. Co. v. Ashe- 
ville, 189 N. C., 737. 

I n  S.  v. Corpening, 191 N. C., 752, Stacy, C. J., says: "The courts 
never anticipate a question of constitutional law in advance of the neces- 
sity of deciding it." Commissioners v. State Treasurer, 174 N.  C., 
148; Person v. Doughton, 186 N. C., 725. 
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As there is no allegation in the complaint and no finding of fact to 
the effect that any property right of plaintiffs has been invaded, the 
question presented in this appeal is purely a hypothetied question as to 
tlie constitutionality of a statute enacted by the Legislature. This 
Court, therefore, is precluded from passing upon the constitutionality 
of said statute, and the judgment is 

Affirmed. 

STACY, C. J., concurring: By Art. IV,  see. 2, of the Oonstitution, the 
judicial power of the State is vested in a court for the trial of impeach- 
ments, a Supreme Court, Superior Courts, courts of justices of the 
peace, and such other courts, inferior to the Supreme Court, as may be 
established by law; and this power-the power to say, not what the law 
ought to be, but what the law is-carries with it, not only the authority, 
but also the duty, to declare acts of the Legislature void when in con- 
flict with the Constitution. R. R. v. Cherokee County, 177 N.  C., 86. 
Such authority is inherent in the judieial power and i t  is obligatory on 
the courts to declare the law in all cases, when properly presented. But 
it is only in cases calling for the exercise of judicial power that the 
courts may render harmless invalid acts of the Legislature; hence, for 
this reason, they never anticipate questions of constitutional law in 
advance of the necessity of deciding them; nor do they venture advisory 
opinions on constitutional questions. Person v. Doughton, 186 N. C., 
p. 725. I t  is only when the courts are exercising the judicial power 
vested in  them by the Constitution that they are authorized to hold 
acts of the Legislature in  contravention of the organic law. Adkins v. 
Children's Hospital, 261 U. S., 525. 

HENRY G. F'LAKE ET AL. v. BOARD OF COMMISSIONERS OF USON 
COUNTY ET a. 

(Filed 24 November, 1926.) 

1. Schmls-Tarxation---Cbunty-wide Plans-Statutes-Ekdom - Notice 
-Bond Issues. 

Where a county-wide plan of education has been duly adopted under 
tlie provisions of our statute, 3 C. S., 5481, and an existing school dis- 
trict has been added to others in the formation; and upon a proper 
petition the board of county commissioners have duly oniered an election 
to ascertain the will of the voters upon t,he question of issuing bonds 
for school purposes therein, the result of the e1ectio.n approving the 
issuance of the bonds, will not be impaired upon the ground that notice 
of the election was only published twice in a newspaper, when the statute 
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requires its publication three times, by reason of the fact that  the notice 
of the election and that  of registration were published in the same 
issue of the newspaper, and therefore not thus given thirty days a t  least 
before the election, when there is no suggestion that the election would 
have been changed. 

2. Same-Mandatory a n d  Directory Statutes. 
Under our statute requiring the publication of notice three times ill 

$1 newspaper published in a county, the first a t  least thirty days before 
an election to ascertain whether the electors of a school district approved 
the issuance of bonds therein for school purposes: Held, the require- 
ments of the statute as  to the first publication in a newspaper, etc., and 
the giving of the specified time a re  mandatory if they affect the merits 
of the election, and directory if they do not. 

3. Same-Technical Error of Publishing h'otire a s  t o  t h e  Statute. 
Where the board of county commissioners has ordered an election to 

be held in a new school district created under the provisions of 3 C. S., 
5451, the validity of the election approving the issuance of the bonds 
mill not be necessarily affected by the fact that  the commissioners de- 
termined that  the election should be held under the provisions of one 
valid statute, and the published notice erroneously stated it  was to be 
held under a different one. 

4. Same-Questions of L a w - I s s u e s J u q .  
Where it appears from the judgment and the record on appeal that 

the issuance of school bonds for a certain nexv district were not invalid 
for the failure to publish the notice of the election in three issues, the 
first a t  least thirty days before the time of election, as  a matter of law, 
no issue upon this question is raised that requires the determination of a 
jury. Instances where such districts are  consolidated, distinguished. 

,IPPEAL b y  plaintiffs f r o m  Rnley ,  J., who vacated a n  order  restrain- 
ing  the  collection of a t a x  f o r  schools i n  t h e  Polkton Consolidated 
Special School Distr ic t .  F r o m  ,2xson-. Affirmed. 

Barringfon T .  Hill for the plaintifs. 
Rob inson ,  CazrrJle c f  P r u ~ t t ~  and XcLendon & Covington for de- 

fcndnn fs. 

~ D A A I ? ,  J. T h e  Legislature h a s  prescribed t h e  method by which t h e  
county boards of education m a y  adopt  a county-wide plan f o r  t h e  
organization of the schools i n  their  respective counties. 3. C. S., 5481; 
Publ ic  School Law, see. 73-a. T h e  p lan  was  du ly  adopted by the board 
of rducntion i n  Anson County on 2 1  J u l y ,  1924. Hawington v.  Comrs., 
180 N. C.,  572. A t  th i s  t ime  the  board h a d  under  consideration the  
consolidation of t h e  B r o v n  Creek Distr ic t  and  t h e  TVadesboro Special 
Char te r  District,  but  some t ime  af terwards i t  learned t h a t  t h e  trustees 
of t h e  la t ter  district mould not consent to  t h e  consolidation. F o r  th i s  
reason i t  mas thought  advisable t o  modify t h e  adopted plan of organiza- 
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tion with a view to forming another district which should include the 
Brown Creek District and the Polkton District. After due notice the 
county board of education held a meeting on 24 June, 1925, attended 
by committeemen and patrons in  which there was a general discussion 
of the proposed change. Another meeting was held on 6 July, 1925, 
and the board then created and defined the boundaries of a school dis- 
trict known as the Polkton Consolidated Special School District, includ- 
ing in  addition to other territory the Brown Creek District and the 
Polkton District. 3 C. S., 5481; Public School Law, 73-a; Public 
Laws, Ex. S., 1924, ch. 121, see. 2. After the modification was made 
and the new district was created a petition signed by the requisite num- 
ber of qualified citizens was presented to the board of clducation asking 
that an election be held in  the district to ascertain whether there should 
be levied therein a local annual tax not to exceed fifty (cents on the one 
hundred dollars valuation of property to supplement the funds for the 
six months term. Pursuant to an order of the board of county com- 
missioners an election was held in the new district on 12 September, 
1925, and a majority of the qualified voters favored the special tax. 
The bonded indebtedness of $1,500 outstanding against the Polkton 
School District was assumed by the county board of education; and in 
reference to the other territory (included in the Polkton Consolidated 
Special School District) in which a special tax had hem voted, it was 
stated in the petition and in the notice of the election that if the pro- 
posed tax was voted all former taxes should thereby be voted off. 3 C. s., 
5659; Public School Law, sec. 238; Harrington v Comrs., supra: 
Causey v. Guilford, ante, 298, 311. 

When the case came on for hearing the judge not only dissolved the 
restraining order, but adjudged that the Polkton Consolidated Special 
School District had been created in accordance with law; not only that 
the election had been lawfully conducted, but that the result authorized 
the levy of the tax. This judgment the plaintiffs have assailed on 
three grounds: (1)  Notice of the election was published in a newspaper 
not three times, but only two. ( 2 )  In the published nc'tice i t  was said 
that the election would be held by virtue of a statute difl'er'ent from that 
applicable to school districts. ( 3 )  The territory in which the election 
was held had not been consolidated into one school district and the pro- 
posed tax could not properly be levied. 

1. The statute provides that notice of the election shall be given by 
publication at  least three times in  some newspaper published or circu- 
lated in  the territory; that the first publication shall bv at  least thirty 
days before the election; that a new registration shall be ordered and 
that notice of registration may be considered one of the three notices 
of the election. The notice of the election and the noiice of registra- 
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tion were published a t  the same time, and the plaintiffs say that one 
notice cannot be disjoined from the othcr with the effect of making 
them two notices instead of one, thus leaving only two published notices 
of the election. I f  this be granted the election is not thereby necessarily 
invalidated. There is no suggestion that  any elector mas deprived of 
his vote or that  the result would have been changed if the publication 
had been made in  different issues of the paper. I f  a statute simply 
provides that  certain things shall be done within a particular time or 
in a certain way and does not declare tha t  their performance is essen- 
tial to the validity of the election, they will be regarded as  mandatory 
if they affect the merits of the election and directory if they do not. 
McCrary on Elections (3  ed.), sec. 190, cited with approval i n  Hill v. 
Skinner, 169 X. C., 405. Under circumstances somewhat similar to 
those presented in  the case before us the Court remarked that  our de- 
cisions fully justify us in  holding that  the technical failure to give 
notice for the full prescribed time should not be allowed to  affect the 
result or to defeat what is clearly an  expression of the popular will. 
~Willer v. School District, 184 N. C., 197. See, also, Aietusom v. Earn- 
heart, 86 N. C., 391; DeBerry v. Sicholson, 102 N. C., 465; Davis v. 
Board of Education, 186 N. C., 227 ;  Plof t  I ? .  Comrs., 187 N. C., 125. 

2. The petitioners requested an  election under Public Laws 1923, ch. 
136, Art .  1 7 ;  the board of commissioners ordered that  an  election be 
held under this article; the published notice referred to  an  election to 
be held under chapter 135 instead of 136. This, as pointed out i n  the 
judgment, was a typographical error which did not invalidate the peti- 
tion, the order, or  the election. 

3. The  third ground of exception is that  the districts were not legally 
consolidated; that  there can be no legal consolidation except in con- 
formity with the county-wide p lan;  tha t  committeemen and patrons 
filed affidavits that  they had no notice of the intended change, and that  
though it is  declared in the judgment tha t  they did receive the notice the 
matters in dispute should have been submitted to a jury. 

Thc county board of education did not attempt to consolidate dis- 
tricts; i t  created a new district. 3 C. S., 6481. The plaintiffs insist 
that  this action was void because proper notice of the meeting had not 
been given; but there is evidence that  thcl coninlitteemen and patrons 
viere notified and that  a t  the hearing the Brown Creck District mas 
represented by a comniittee in a general discussion of the proposed 
modification. And then a t  the adjourned niceting a delegation from the 
same district, including some of the committeemen, lras present. Upon 
the evidence the judge found as a fact, and set forth in his judgment, 
that  due notice of the meeting had been given; and as the district was 
fairly represented in more than onr meeting held before the new district 
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Was created we see no sufficient reason to reverse or modify this conclu- 
sion, even if there was an irregularity in the publication of the notice. 
The intervention of a jury was not necessary to determine the questions 
presented. The motion to continue the restraining order was heard 
upon the pleadings and affidavits, the plaintiffs taking the position that 
upon the admitted facts the tax should have been dec:ared illegal and 
the injunction made permanent. As to the one or two remaining ques- 
tions reference may be made to Causey v. Guilford, supra; Harring- 
ton v. Comrs., supra; Blue v. Trustees, 187 N.  C., 431. The judgment is 

Affirmed. 

STATE v. JOHN GRAY. 

(Filed 24 November, 1926.) 

Criminal Law-EvidenceDeclaratiom-Voluntary Con~fesswns--Arrest 
-Presence of OfficereAppeal  and Erron. 

The written admissions of a prisoner of his guilt i n  committing the 
murder for which he was on trial, are not rendered involulltary becaus~ 
they were made in the presence of officers of the law merely, and their 
admission on the trial under such circumstances is not erroneous. 

APPEAL by defendant from Schenck, J., at March Term, 1926, of 
STANLY. 

Criminal prosecution tried upon an indictment charging the prisoner 
with a capital felony, to wit, murder in the first degree. 

From an adverse verdict and sentence of death entered thereon, the 
prisoner appeals, assigning errors. 

Attorney-General Brummitt  and Assistant Attorney-General lVmh 
for the State. 

W .  L. Mann for defendant. 

STACY, C. J. There is evidence on behalf of the FState tending to 
show that Dad Watkins, late of Stanly County, had been missing about 
sixty days when, on the night of 31 October, 1925, an old barn, stand- 
ing about a mile or mile and a half north of Albemai.le, was burned, 
and in  the ruins was found the charred body of the deceased, badly 
mutilated. I t  is the contention of the State that the defendant slew the 
deceased in an effort to rob him, and after cutting off' his hands and 
feet and head, placed his torso i n  the old barn, and set fire to the build- 
ing in an effort to destroy all evidence of the crime. The identification 
of the body, the c o r p s  delicti ,  was submitted to the jury for determina- 
tion. An adverse verdict has been rendered against the prisoner. 
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The appeal presents but a single question, to wit, the competency or 
incompetency of two alleged confessions made by the prisoner on 18 
and 27 March, 1926, respectively. Both statements are in writing. 
They are signed by the prisoner. I n  practical effect they amount to a 
confession of guilt, though somewhat contradictory in several immate- 
rial res~ects.  

To the introduction of these statements, the accused, through his 
counsel, objected, on the ground that said confessions were not given 
voluntarily; that they were obtained from him by an officer while he 
was in  custody and surrounded by other officers, hence, he contends, 
being under duress at the time said statements were made, they are not 
admissible as evidence against him. 

The only compulsion alleged was the presence of the officers and the 
fact that the prisoner was in custody at the time. After a preliminary 
investigation, his Honor held that the confessions were given volun- 
tarily, and permitted the solicitor to offer them in evidence against the 
prisoner. This ruling is supported by the evidence. S. v. Whitener, 
191 N. C.. 659. and cases there cited. We are not aware of anv decision , , 
which holds a confession, otherwise voluntary, inadmissible because of 
the number of officers present at  the time it was made. Nor has the 
diligence of counsel discovered any. Ziang Sung Wan  v. United States, 
266 u. S.. 1. 69 L. Ed.. 131. , , 

A careful perusal of the record reveals no error committed on the 
trial. 

The learned counsel appointed by the court to represent the prisoner 
has brought up his appeal, without money and without price, to the 
end that the accused may not suffer death except as the law commands. 
Such a duty comes to every lawyer now and then. I t  is to the credit of 
a great profession and to the administration of justice that no citizen, 
however Door. is denied the benefit of counsel in our courts. This much 

L r 

is said because it is but just that such gratuitous services should be 
counted for righteousness to those who render them cheerfully. 

The verdict and judgment must be upheld. 
No error. 

B. VON HERFF v. S. B. RICHARDSON A N D  W. A. PERKINS. 

(Filed 24 November, 1926.) 

1. Deeds and Conveyances-Lands-Specific Descriptions-Questions of 
Law-Location-Questions for Jury. 

Where the interpretation of the deed conveying lands depeuds as to 
its including the locus in quo upon the point of beginning, the specific 
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and more clear definition of this point will control a more general one as 
a matter of law for the court, and the location of this point on the lands 
is a question for the jury under conflicting evidence. 

2. Appeal and Er roMudgments  Set Asid-Questions of Law-Burden 
of Proof. 

Where the judge has set aside a verdict of the jury rpon the ground 
that he has erroneously stated the lam upon a controlling phase of the 
case, his action in so doing will be sustained in the Supreme Court, un- 
less the appellant makes it appear of record that it was erroneous. 

APPEAL by plaintiff from Stack, J., at February Term, 1926, of 
MOORE. 

Civil action to quiet title and to remove cloud therefrom, arising 
from claim of defendants that their deeds cover the locus in quo. 

There was a verdict in favor of the plaintiff, which was set aside as  
a matter of law, for error in  the charge, and from this d i n g  the plain- 
tiff appeals. The defendants also gave notice of appeal, but this was 
not perfected. 

H. F. Seawell for plaintiff. 
J .  C. Little for defendants. 

STACY, C. J. The controversy on trial narrowed itself principally to 
a contest over the location of the beginning point in  the description of 
the lands conveyed by deed from H. A. Bland and J. E. Buchan to 
J. T. Patrick, which said deed forms a link in  the defendants' paper- 
chain of title. The pertinent parts of the description co~tained in this 
deed are as follows : 

"Beginning a t  a stake in the right of way of the R. and A. A. L. 
R. R., in Moore County, near Shaw's Ridge and on the southwest end 
of a curve and runs thence (here follows a particular description by 
metes and bounds), containing 532 acres, more or less, the above lands 
being deeded to Bland and Buchan by W. 0. Robeson and wife, and t o  
them by John Shaw and P. C. Shaw, they being heirs at  law of P .  C. 
Shaw, deceased." 

The reasons which induced the trial court to set aside the verdict as 
a matter of law are stated in the judgment as follows: 

"The court is of opinion that it committed error in the charge to the 
jury in leaving to them the question as to whether or not they should 
be controlled, in locating the defendants' lands, by the particular de- 
scription in the Patrick deed or by the general description therein re- 
ferring to the Robeson deed, and in not instructing the jury to begin 
at  the stake at  the southwest end of the curve in  the railroad wherever 
they found that to be on the ground. The Court is further of the  
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opinion that the reference to the Robeson deed was to give the source of 
the title and not intended as a part of the description of the land in- 
tended to be conveyed in the deed to Patrick; but, if intended as de- 
scriptive of the lands, then there would be a conflict in the two descrip- 
tions and the particular description beginning at  southwest end of rail- 
road curve would control and the court should have so charged the 
jury." 

I n  the light of the evidence, this ruling mould seem to be correct, or, 
at least, the contrary is not made to appear on the record. 

I n  matters of location it is the duty of the court to tell the jury what 
the boundaries are, and it is the duty of the jury to find and locate 
them. Geddie v. Williams, 189 N.  C., 333; Brooks v. Woodruff, 185 
N.  C., 288. "What are the termini or boundaries of a grant or deed is 
a matter of law; where those boundaries or termini are is a matter of 
fact. I t  is the wrovince of the court to declare the first. that of the 
jury to ascertain the second." Hen.derson, J., in T a t m  v. Paine, 11 
N. C., 71. 

I t  is conceded that, except when otherwise controlled by some canon 
of construction or arbitrary rule of law, a deed, as well as a will, is to 
be construed from its four corners, and according to its obvious intent. 
Boyd v. Campbell, ante, 398; Bagwell v. Hir'es, 187 N.  C., 690; Trip- 
lett v. Williams, 149 N.  C., 394. 

But as between two descriptions, the law ordinarily prefers the 
specific to the general, or that which is more certain to that which is 
less certain. Cox v. McGowan, 116 N.  C., 131; Carter v. White, 101 
N. C., 30; Peebles v. Graham, 128 N. C., 218; Gaylord v. McCoy, 158 
N. C., 325; Prentice v. R. R., 154 U. S., 164. 

The decision in Quelch v. Futch, 172 N .  C., 316, is not at  variance 
with this position, for there it was conceded that the specific descrip- 
tion did not cover the land described in the complaint. Just  the reverse 
appears in the instant case. 

Affirmed. 

C H L O E  T I N S L E Y  V. C I T Y  O F  WINSTON-SALEM. 

(Filed 24 Kovember, 1926.) 

1. Municipal Corporations-Gities and Towns-Streets and Sidewalks- 
Reasonably Safe Condition. 

A municipality is held to the exercise of due care to keep its streets 
and sidewalks in a reasonably safe condition, and on failure thereof they 
are liable to one who receives an injury thereby proximately caused. 
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Same-Negligen-Evident*Nonsuit. 

Where a city has dug ditches for drainage or sewer pipes in the street 
and sidewalk in front of the residence of the citizen, and has the open 
ditches in the streets safeguarded at night, but not the one across the 
sidewalk, and the plaintiff has fallen into the latter during the night 
to her injury with evidence that the opening could not have been seen 
except with difficulty, because a light signal had not been placed there, 
and the shadow of a tree was cast upon the place by a s~nall street light: 
Held, the absence of the guard and signal light under the circumstance. 
was evidence of the city's actionable negligence, and its motion for 
judgment as of nonsuit should not have been allowed. 

Same--Contributory Negligence. 
Where there is evidence tending to show that the plaintiff in her 

action for damages against a city was injured by the defendant's negli- 
gence in leaving an unguarded open ditch across its sidewalk at night, 
the fact that she was aware of these conditions and could have avoided 
them by day is not sufficient for the granting of a nonsuit upon the evi- 
dence, the conditions existing at night being different from those of the 
day when she could have more readily seen her danger. 

Same-Evidence-Inferences in Plaintiff'e Faxon. 
Where there is conflicting evidence upon a material issue susceptible 

of different inferences in  the plaintiff's favor, defendant's motion as of 
nonsuit should be denied. 

APPEAL by plaintiff from Lane, J., at March Term, 1926, of FOR- 
BYTH. 

Wallace & Wells and Hustings & Booe for plaintiff 
Parrish & Deal for defendant. 

ADAMS, J. This is an action to recover damages for personal injury. 
The defendant was paving North Trade Street. I n  the middle of the 
street a ditch had been cut for a water and sewer line, and on each side 
a t  right angles with it were several ditches through which the main line 
was to be connected with dwellings on the adjacent property. The 
~Iaint i f f  lived on the west side of the street. She offered evidence tend- 
ing to show that for fifteen or twenty years she had used a sidewalk or 
pathway there in going from and returning to her home. She used it 
every day; i t  was the only way she had. The lateral ditch was cut 
into the sidewalk, and the path at  this place was narrow. The street, 
but not the sidewalk, had been closed by barricades. I n  the street about 
thirty feet from the ditch nearest the plaintiff's home was a small 
electEic light, the rays of which were obstructed by a shade tree so that, 
in the vernacular of a witness. "You couldn't see the mouth of this hole 
without you looked right do- and knew i t  was t h e n "  There was no 
light on the sidewalk at this place; no other warning. About ten o'clock 
on the night of 25 March, 1925, the plaintiff fell into the ditch and 
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was severely injured. Her evidence tended to establish these circum- 
stances. There was evidence in contradiction-evidence that the plain- 
tiff's injury was caused solely by her own negligence; but the question 
is whether the evidence considered in the light most favorable to her 
was strong enough to justify the court in submitting it to the jury. 

It is the duty of a municipal corporation to exercise due care to main- 
tain its streets and sidewalks in a reasonably safe condition, and ordi- 
narily a failure to perform this duty will be such negligence as will 
subject the municipality to liability for injury proximately resulting 
therefrom. A city or town is not an insurer; it is not held to the r e  
sponsibility of warranting the safe condition of its streets, but it is 
responsible for a negligent breach of duty. The defendant had the 
right to extend the lateral ditch into the sidewalk, but it was required 
in the exercise of due care to see that those who had occasion to use the 
sidewalk were warned of the danger-in the exercise of such care to 
give proper warning by lights or otherwise or to guard against danger 
by barriers or by other means reasonably sufficient for the protection 
of the public. We do not say that the absence of a light at this par- 
ticular place was essentially negligence; but it was a circumstance to be 
considered on the determinative question whether the sidewalk mas in a 
reasonably safe condition and whether the defendant was negligent in 
the respects complained of. True, the plaintiff knew the ditch was 
there, but previous knowledge does riot per se establish negligence. RIM- 
sell v. Xonroe, 116 N. C., 721. I n  leaving home before dark she saw 
the danger and escaped injury; whether she was able to do so in re- 
turning at  ten o'clock is involved in doubt. The proof, which is sus- 
ceptible of more than one interpretation, may satisfy the jury of the 
defendant's negligence, and where there is any evidence to support a 
material issue the case must be left to the decision of the jury. Rollim 
v. Winston-Salem, 176 N.  C., 411; Sehorn v. Charlotte, 171 N .  C., 540; 
Smith v. Winston, 162 N.  C., 50; Bailey v. Winston, 157 N. C., 253; 
Johnson v. Raleigh, 156 X. C., 269;  Hester 9. Traction Co., 138 
N. C., 288. 

Error. 

C .  E. BENNETT v. J. L. POWERS. 

(Filed 24 November. 1926.) 

Evidence-NonsuitStatutes-Master and Servant-Employer and Em- 
p l o y e e s a f e  Place to Work. 

Where an independent contractor has furnished his employee a slfr 
place to go to and from his work for the installation of a steam-heating 
plant of a building, and without the knowledge of the contractor, the 
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employee on one occasion has voluntarily chosen an unsafe way to leave 
the work for the dinner hour with knowledge of the safe one by walking 
diagonally across loose rafters unprovided with a plank or other methods 
for this purpose, the danger of which he could readily perceive ant1 the 
condition of which he was aware, and thwe is no other evidence of the 
employer's negligence: Held ,  a judgment as of nonsuit should hare been 
entered upon the defendant's motion under the prorisicns of our statute, 
C. S., 567. 

APPEAL by defendant from llarnhill,  J., a t  April Term, 1926, of 
WAKE. Error .  

Action to recover damages for personal injury, sustained by plaintiff 
while a t  work as an  employee of defendant. 

Tho jury found by its rerdict that  plaintiff's in jury  was caused by 
the negligence of defendant, as alleged in the complaint, and that  
plaintiff did not contribute to his in jury  by his own nt~gligeiice. From 
judgment that  plaintiff recover of defcndant the sum of $12,500, the 
amount assessed by the jury as his damages, defcndant appealed to the 
Supreme Court. 

11'. S. Simms, IIouglaa\ d. Douglas\,  R. 7,. S I c ~ l l i l l u ~ .  R. I?orj ( ' a r t ~ r  
and Burgess (6 Joyner  f o r  plaintiff. 

Biggs & Brouglzton for  def~ndant .  

Coxxon, J. Upon 111s appeal to this Court, defend:~~it  relies chiefly 
upon his assignment of error based upon an  exception to the refusal of 
the court to a l l o ~ ~  his motion for judgment as of nonsuit. This  motion 
was duly made and exceptions duly taken as provided by C. S., 567. 
Defendant thus presents his contcwtion that  upon a11 the evidence, con- 
sidered in  accordance with the well-settled rule applicable upon the 
consideration of a motion for judgnlent as of nonsuit-Bosluell 1'. 
Ilosiery Xil ls ,  191 N. C., 549-plaintiff is not e n t i t l d  to recover of 
defendant in this action, for  that  the evidence, taken in the light most 
favorable to plaintiff, fails to sustain the allegations of the complaint, 
denied in  the  answer, and involved in  the first issue, to wi t :  "Was thc 
plaintiff injured by the negligencr of defendant, as alleged in t h ~  corn- 
plaint ?" 

The  negligence alleged is thc fai lure of defendant to use du r  care 
to provide a reasonably safe way for plaintiff, his eioployee, to pass 
into and out of the building in  which he  was required to work, in the 
performance of the duties of his employment. I t  is further alleged that  
this negligence mas the proximate cause of plaintiff's injury. 

O n  16 March, 1925, defendant was engaged, as a n  independent con- 
tractor, i n  installing a heating system in the  Science Building, a t  
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Meredith College, near Raleigh, N. C.; on said day plaintiff was em- 
ployed by defendant as a steam-fitter, and was at  work in  said building, 
connecting radiators with pipes, which were parts of said heating 
system; the mains had been put in, and defendant had been at work 
for two days connecting the laterals, on the west side of the building; 
the building, a structure 300 feet long, and 50 feet wide, was in process 
of construction; there was a hall from one end of the building to t h ~  
other, with skeleton partitions on each side of the hall; there was a 
door at  the north end of the hall, and one at the south end; joists or 
sleepers were in place, but the floors had not been laid; pipes for the 
heating system had been placed under these sleepers, and radiators had 
been set in positions to be connected with these pipes; during the morn- 
ing, plaintiff had been at  work connecting radiators near the west wall 
of the building, with pipes under the first or ground floor of the build- 
ing. 

At about noon, plaintiff was at work, connecting a radiator near the 
west wall, with the pipes which ran under the sleepers; this radiator 
was about 40 feet from the south wall and in a line running 45 degrees 
from the door in said wall; while plaintiff was at  work beneath the 
sleepers, standing on the ground, he broke a small fitting. H e  took off 
the broken fitting and screwed on a good one. His  helper called to 
him that it was dinner time. At about five minutes to twelve o'clock 
he came up from the ground, between the sleepers, and started toward 
the south door of the building, walking diagonally across the sleepers, 
intending to go out of the building through the south door for his 
lunch. No walkway had been provided from the place at which he had 
been at work to the door at  the south end of the hall; between said 
place and said door there sleepers, 2 by 12, placed about 13lh 
inches apart;  these sleepers mere shaky-they had been braced; floors 
had not been laid on them, nor were there any planks or boards 'across 
them, providing a walkway from the radiator to the door. I n  going 
from the radiator to the door plaintiff went in a diagonal direction, 
stepping from one sleeper to another, walking, as he testified, across 
the sleepers "catta warnpus." He  had not used this way in going out 
of the building before that morning. He  was walking the best he could, 
and aiming to get to the outside door. 

The only evidence appearing in the record as to the manner in which 
plaintiff was injured is his own testimony. No witness testified that 
he saw plaintiff immediately before or at the time he was injured. 
H e  testified that while walking across the sleepers, stepping from one 
to another, he slipped and fell, straddling a sleeper. Aftershe fell his 
feet were about 18 inches from the ground. The shock caused him 
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severe pain. H e  got up, and after ascertaining by an  examination of 
himself that  he  had sustained no exterrlal injury, he left the building 
and went to the shop. H e  was later taken home and then to a hospital, 
where he remained for some time under treatment. There was evidence 
that plai~itiff's in jury  mas serious and permanent, causing him much 
suffering and greatly diminishing his earning capacity. 

On the morning of the day on which he  was injured, plaintiff had 
entered the building and gone straight down the hall to his bench, where 
he kept his tools; after getting his tools he had gone directly across 
the hall to the west wall of the building where the radiators were 
placed. H e  had worked along the west mall during tlle inorning toward 
the south wall, thus reaching the radiator which he was connecting with 
the pipes of the heating system, when he stopped work for  dinner. A 
way was provided for him to go into and out of the lmilding and to 
arid from the place where he was required to work. H e  had used this 
way that  rnorniiig to go irito the building arid to his work. H e  could 
have left the building by the same way that  he had entered that  morn- 
ing with safety. There was a door in  the partition betwc.en the hall and 
tho room in which plaintiff was a t  work. Plaintiff coidd see through 
this hall door to the outside door a t  the south end of' the hall. H e  
knew that  there were no boards or planks across the sleepers, and that 
the flooring had not been laid on the sleepers. H e  could see the condi- 
tions ill the building. H e  testified that  he did not think there was any 
danger, although he knew that  i t  mas more dangerous to walk across 
the sleepers than  to walk on a floor. "Those  sleeper!^ were shaky- 
that  made me fall. Those 1 2  by 2 sleepers were shaking within six 
feet of where they ended, a i d  that  is  all that  I can revall tha t  caused 
me to fall." 

A careful scrutinv of all the evidence set out on the record in this 
case fails to disclose, i n  our opinion, any brc~ach of duty, which defend- 
ant owed to plaintiff, his employee, which was the proximate cause of 
his illjury. Plaintiff was not injured a t  the place a t  ~ i h i c h  he was at 
work. Conceding that  it mas tlle duty of defendant to LLse due care not 
only to provide for plaintiff a reasonably safe place a t  which to work, 
but also rcasoriably safc ways by which plaintiff mighi, pass into and 
out of the building, ill which he was required by the terms of his em- 
ployment to work, it appears from the evidence that  defendant had 
performed this duty. Plaintiff undertook to leave the place a t  which 
he had been a t  uo rk  by a \ lay which had not been provided by defend- 
ant. There is no evidence that  he  had been instructed by defendant or 
by his foreman to walk diagonally across sleepers, which were shaky 
or insecure; in order to  get to the south door, and thence leave the 
building. I f  he had undertaken to leave tht> building by the same way 
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he had entered that morning, he would not, so far as the evidence dis- 
closes, have been injured. Defendant, having exercised due care to 
provide a reasonably safe way for plaintiff to pass into and out of the 
building and thence to and from his work, had fully performed thc, 
duty which was imposed upon him by law. Plaintiff voluntarily chose 
another way, which he knew was hazardous. Defendant cannot be held 
liable for damages sustained by plaintiff while leaving the building by 
a way not provided by defendant. 

The rule that it is the employer's duty to use ordinary care to fur- 
nish his employee with a reasonably safe place for his work, is not 
restricted to the identical situs of the labor, but extends to the exercise 
of ordinary care to see that the means of egress and ingress provided 
by the employer or customarily used by the employee in going to and 
from his work on the premises of the master, and that the ways so 
provided or so used in passing from one part of the premises to another, 
in the course of his employment, are reasonably safe. Elliott v. Fur- 
na,ce Co., 179 N.  C., 142, and cases cited in opinion of Hoke ,  J., 39 
C. J., 349, see. 408. Where, however, an employer has by the exercise 
of ordinary care provided reasonably safe means by which his employee 
can get to and from the place of his work, and the employee knows 
of such means, having previously used the same, but voluntarily chooses 
another and hazardous way, not provided by the employer, the employer 
cannot be held liable for damages resulting from an injury sustained 
bg the employee, caused by the conditions of the way chosen by him 
without authority from or notice to the employer. I t  cannot be held 
that the injury was caused by the negligence of the employer; he is, 
therefore, not liable for damages resulting from the injury. 

I n  McAtee v. Mfg. Co., 166  N. C., 448, it is said that whether plain- 
tijT in that case selected a safe way to do his work, in the exercise of 
proper care, when two ways were open to him, for the purpose, one safe 
arid the other dangerous, mas manifestly a question for the jury. Plain- 
tijT relies upon this principle. I t  is not applicable upon the facts of 
this case, for are here dealing with the question as to whether there 
was evidence of negligence on the part of defendant-not of contribu- 
tory negligence on the part of plaintiff. I n  that case, Judqe T.T'a1k.e~ 
says: "There certainly was evidence to show that the defendant had 
been negligent in furnishing the 'blackjack' for oiling the belt." He  
further says: "We cannot say as a matter of law that the evidence 
showed the risk and danger of using the blackjack to be so obvious that 
a reasonably prudent man would not, under like circumstances, have 
undertaken to do the particular work, and this qnestion, therefore, mas 
properly left to the jury." We are of the opinion that in this case, 
there was no evidence from which the jury could find that defendant 
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was negligent, or  that  his in jury  was caused by the negligence of de- 
fendant as alleged. Xo qucstion of contributory neqligence is  pre- 
sented. 

Defendant's rnotion for judgment as of nonsuit should have been 
allowed. The judgment must be reversed. I t  is so ordered. 

Error .  

CLARKSON. ?J., dissenting. 

MARIE 11. RICH ET AT.. r. R. A. DOUGHTOS. Cohr\lrssroX~~. 

(Filed 24 November. 1926.) 

Laws exemptins religious, charitable, etc.. orqanizations. from a tas  
imposed, are strictly construed, and require express st-ltutory words or 
e~presqions to that effect, or the exemptions clnirned follow hp necessary 
implication from the language used in the statutc. 

2. Same--Inheritance Tax-Religious Organizations-Dcbmestir Corpora- 
tions--Foreign Corpomtioms. 

Our statute exempting from the inheritance tax "lrp~cies or property 
passing by will or othermiqe . . . to reliqiouq." vtc.. corporations 
not conducted for profit in this State, applies only to such as are incor- 
porated under the laws of our State, And not to thoce existing under 
the laws of other states or foreign countries, and only operating herein 

CIVIL ACTIOK. before Bond,  ,J.. at  September Term, 1926, of WAKE. 
r). Rich, a resident of Forsvth County, died 21 October, 1924, leaving 

a last mill and testament. The  fifth item of his  will is as follows: "1 
d l  that  19/128 of my entire rstate be given to  relipious, charitable 
and educational institutions as fo l lom:  (1)  I will to the Foreign 
Mission Board of the Southern Baptist Convention a t  Richmond, Va., 
7/128 of my entire estate to be used by it in sending missionaries to 
the forcign fields, aq it may elect, preferably to continue in  the foreign 
fields an7 missionaries in n~hom I h a ~ e  been personally interestcd, so 
long as their services are satisfactory to the board. 

12) I will to the Home Mission Board of the Southern Baptist Con- 
vcntion, a t  Atlanta, Gcorgia, 2/125 of my entire estate, to be used by 
i t  in building schools and churches, and paying misfionaries within 
the bounds of the Southern Baptist Convention of th11 United States 
of .lmcrica." 

The court found as a fact  that  the Foreign Mission Board of the 
Southern Baptist Conrention and the Home Mission Board of the 
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Southern Baptist Convention are foreign corporations, the Foreign 
Mission Board being a religious and educational corporation, not con- 
ducted for profit, organized and existing under the laws of the State of 
Virginia, and the Home Mission Board being a religious and educa- 
tional corporation, not conducted for profit, organized and existing 
under the laws of the State of Georgia. Both of these boards constitute 
agencies through which the Baptists of North Carolina carry on mis- 
sion work and other charitable and religious activities. The Revenue 
Commissioner of the State has ruled that the legacies in said will to the 
Foreign Mission Board and the Home Mission Board are subject to 
inheritance tax under the laws of North Carolina. The plaintiffs, who 
are the executors of the will of said deceased, challenged the correctness 
of this ruling and instituted this action to test the validity thereof. 
The cause was submitted upon an agreed statement of facts and the 
court adjudged "that said commissioner of revenue recover from the 
plaintiffs herein, executors of the estate of D. Rich, deceased, the sum 
of $6,801.05, with interest on the same at the rate of 6% per annum 
since 21 October, 1925," etc. 

From the foregoing judgment plaintiffs appealed. 

Xan1y;Hendren & Womble for plaintifis. 
Attorney-General Brummitt and Assistant Attorney-General Nash 

for defendant. 

BROQDEN, J. I s  property, passing by will of a resident of this State, 
or by the interstate laws thereof, to foreign religious corporations, liable 
for inheritance tax? 

The exemption clause of the inheritance tax law is found in Public 
Laws 1925, ch. 101, sub-sec. 3, and is as follows: "Provided, that 
no tax be imposed or collected under this section on legacies or prop- 
erty passing by will or otherwise, or by the laws of this State to re- 
ligious, educational or charitable corporations (not conducted for profit) 
in this State, and this provision shall apply to all such legacies or 
property passing by will or by the laws of this State since 12 March, 
1913." 

The plaintiffs contend that the "religious, educational or charitable 
corporations (not conducted for profit) in this State7' refer to corpora- 
tions operating in this State irrespective of the domicile of such cor- 
porations. "It is a well-established general rule that exemptions from 
taxation are to be strictly construed, and that no claim of exemption 
can be sustained, unless within the express letter or necessary scope of 
the exempting clause." I n  re Hickok's Est., 62  Atlantic, 724. I n  
Hickok's case, supra, the Vermont statute exempted from its operation 
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property passing "to or for charitable, educational or religious socie- 
ties or institutions, the property of which is exempt by law from taxa- 
tion." The legacies in  that case passed to institutions incorporated in 
the states of Massachusetts, New York, Virginia and Illinois, and were, 
therefore, foreign corporations. The tax commissioner c'f Vermont held 
that foreign corporations were not within the exemption and the validity 
of the tax was upheld. 

I n  Humphreys 7 1 .  State, 70 Ohio St., 67, legacies were bequeathed 
to the American Bible Society, American Tract Society, and American 
Sunday School Union. All of these legatees were foreign corporations, 
not organizd for profit, but for advancing the cause of religion. The 
Ohio statute exempted from inheritance tax property bequeathed or 
devised "to or for the use of any institution in said state for purposes 
of purely public charity or other exclusively public purposes." These 
legatees, although foreign corporations, had representatives in the State 
of Ohio, but the Court held that they were not "inst tutions in said 
state," and thc lalidity of the tax was upheld. 

I n  re L'yon's Estate, 128 N. Y .  St., 1001, a gift was made to the 
* h e r i c a n  Baptist Missionary Union (Boston, Mass.). This corpora- 
tion was a foreign corporation but had domesticated in New York, 
and the Court held that the legacy was not subject to the tax. 

I n  Alfred University v. Hancock, 46 Atlantic, 178, [he Court said: 
"The over~vhelming weight of authority is that where the Legislature 
grants exemption from such a tax to corporations or organizations, i t  
includes in the exemption only domestic corporations and organiza- 
tions." 

The reason underlying the authorities is thus stated in Matter of 
1:'state of Prime, 136 IS. Y., 347: "We are of the opinion that a statute 
of a state granting powers and privileges to corporations must, in the 
absence of plain indications to the contrary, be held to apply only to 
corporations, created by the state and over which it has power of 
visitation and control. . . . Thc Legislature in such cases is dealing 
with its own creations, nhose rights and obligations it may limit, define 
and control." U. S. v. Perkins, 163 U. S., 625; I n  re R3thschild's Est., 
63  ,Itlantic, 6 1 5 ;  Davis v. Stevens, 94 N. E., 556. 

The courts of California and Kentucky have held that bequests to 
foreign, educational, or religious corporations are not subject to in- 
heritance tax. 

I IL  TC Estate of Xarie Antoinette Fiske v. Princeton University, there 
u a s  a legacy to the Princeton Uliirersity, Cheshire Public Library and 
Cheshire Cemetery. The Court held that the legacy wa3 not subject to 
inlwritance tax. The California statute, under which the exemption 
was claimed, is refcrred to in the opinion. The statute is very broad 
and comprelieilsive. Indeed, Wilbur, ,T., speaking for the Court, says: 
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"Our attention is not called to any law which is as broad and compre- 
hensive in its scheme of exemption as our statute." 

I n  case of Saqe's Executors v. Commonwealth, 196 Ey. ,  267, the 
n-idow of a us sell Sage gare  the residue of her large estate to various 
educational institutions and charitable organizations, none of which 
 as located in  the State of Kentucky. The  Kentucky statute, under 
which the exemption was claimed, was also broad and comprehensive. 
I t  prorided in  substance "that property of any amount bequeathed 
to . . . any person or persons, society, corporation, institution, or 
association, i n  trust for any of the purposes above mentioned, shall be 
exempt froni such tax." I n  construing this statute the Court held that 
tlie legacies were exempt from inheritance tax. 

I n  case of Bingham's Administrator v.  Commonwealth, 196 Ky., 318, 
the Court considered the question, among others, as to whether or not 
legacies by Xrs .  Bingharn to the University of North Carolina and 
hospitals and churches located in Florida were subject to inheritance 
tax in  the State of Kentucky. The Court held, upon authority of the 
,Sage case, supra, that  said "legacies were not subject to inheritance tax. 

Thc  divergence of decision i n  the courts grows out of the construction 
of the various statutes applicable to the question. T h e  Kor th  Carolina 
statute prorides tha t  no tax shall be imposed or collected on legacies 
passing to duca t iona l  or charitable corporations "in this State." The 
words '(in this State" must be construed in connection with the words 
'(religious, educational or  charitable corporations" in  the sense of desig- 
nating and specifying the institutions that  the Legislature had in mind. 
In other words, the corporations referred to, falling within the exemp- 
tion, are the corporatiolls of this State, for the reason that  our own 
institutions were the immediate objects of legislative solicitude i n  grant- 
ing exemptions froni inheritance tax. 

R e  therefore hold that  the legacies involved in  this controrersy are 
subject to iliheritance tax, and the judgment is upheld. 

Affirmed. 

J .  N. RRYARTT r. SOUTHERN R O S  AND LURIRER COMPASY.  

(Filed 24 Sorember, 1926.) 

1.  Contracts-Breach-Vendor and Purchaser. 
Where the issues submitted in an action for damages for defendant's 

refusal to accept and pay for on delivery at his glace of business 500,- 
000 feet of unmanufactured logs, a t  any time between certain dntes, 
about ten months apart: Held, by the terms of tlie written contract. 
expressing the full terms of agreement, the plaintiff was required to 
furnish the logs in reasonable quantities of each delivery within the 
stated period. 
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IVhere the defendant hub refu~et l  to accept mlrl l)ny for logs to be 
furnished by plaintiff in reasonable quantities within a stated period, 
which the plaintiff a t  all times was able, ready and willing to deliver 
according to the ternis of the agrcwnent, :111(1 would ha\ 1% tloi~e w e\c8ept 
for the defendant's refusal to rcccire them, it  is a I>re:rc.lr by tlefcudant 
of his contract, entitling the plaintiff to dnnmge~. 

Where the evidence is conflicting a s  to whether ;I wri~rteu instruine~it 
fully espressed the agreement of tlie parties, or s l io~~ld  be reformet1 iu 
equity for mistake, or mas subsequently modified by the parties, i t  is 
correct for the trial judge to constrne the inteiitio~~v of the parties as 
expressed in the written contmct, hypothecated upon their tiudings as to 
the facts upon the questions inrolved. 

4. Contracts-Brcach-Dam&ws-Ve11dor and Purchaser. 
Damages sustained by the seller of logs by the purchaser's l)reach ill 

refusing to accept them according to his written coiitrnct, are  not too 
indefinite and remote when the timc for delivery extends over n few 
months, a t  a price named, and there is definite evidence as  to cost the 
seller would have incurred therein. 

Where the verdict of the jury has established the amount of the plain 
tiff's damages on defendant's breach of contract to ncccl~t ;111tl D ~ J  to1 
upon delivery certain logs sold to him, to be delivered in reasonable 
quantities during a period of about ten months, the ex ~ i ra t ion  of the 
delivery period expressed in the writing is the time for the payment 
for the logs, and i t  is not error for the judge to allow in tlie judgment 
i.enderctl iuterest from that date, no specific date having bcen fixed by 
the verdict. I l l fg .  Co. v. VcQuccn, 189 N. C., 311, cited nnd tlistinquislretl 

APPEAL by defendant  f r o m  judgment  of Xidye t te ,  J., a t  M a r c h  Term,  
1926, of NEW HAKOVER. N o  error .  

Civil action t o  recover damagcs f o r  breach of wri t ten contract f o r  
sale a n d  delivery of logs. 

Plaintiff agreed to sell to  tlefcndant 500,000 feet of ulinlanufactured 
g u m  and  other  hardwood logs, a s  specified i n  t h e  contract,  and  to de- 
liver said logs to  defendant  between 7 J u n e ,  1920, and  1 Apri l ,  1921;  
defendant  agreed t o  p a y  $32.50 per  thousand feet f o r  said logs, imme- 
diately upon  each delivery. 

Plaint i f f  alleges t h a t  h e  n a s  ready, willing and  able to  per form said 
contract,  bu t  t h a t  defendant, p r io r  to  t h e  expirat ion of t h e  t ime f o r  
delivery of t h e  logs, declined t o  p a y  f o r  logs tendered by plaintiff and 
notified h i m  t h a t  i t  would not  accept or p a y  f o r  a n y  I3gs thereafter  
tendered by  plaintiff i n  compliance wi th  said contract.  

Defendant  denied t h e  breach of t h e  contract alleged i n  the  com- 
plaint,  and  alleged by way of cross-action and  counterc1:~im breach of 
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same by plaintiff, resulting in damages to defendant. Issues arising 
upon defendant's cross-action and counterclaim were answered by the 
jury against the contentions of defendant. 

Issues determinative of plaintiff's action against defendant, and of 
the defense thereto, were answered by the jury as follows: 

1. Was the contract between the parties for the sale of logs partly 
written and partly oral, and if so, did the oral par t  thereof provide 
for monthly delireries of logs? Answer : No. 

2. I f  not, was there a modification of the agreement after its execu- 
tion, under and by the terms of which i t  was agreed that  there should 
be a monthly delivery of the logs? Answer: No. 

3. Did the plaintiff arid defendant, as a par t  of their agreement, con- 
tract with each other tha t  the logs should be delivered by monthly de- 
liveries, and was such understanding through a mutual  mistake of the 
parties omitted from the written contract? Answer : No. 

4. Was there a breach of the contract by the defendant as alleged 
in the complaint ? Answer : Yes. 

5. Wha t  damages, if any, is  plaintiff entitled to recover of the de- 
fendant ? Answer : $2,250 with interest. 

From judgment upon this verdict that  plaintiff recover of defendant 
the sum of $2,250, with interest thereon from 1 April, 1921, and costs, 
defendant appealed to the Supreme Court. 

li. 0. I jurgwyn  and Herbert McClammy for  plaintiff. 
B r p m  CE Campbell for defendant. 

C o a s u ~ ,  J .  The entire coiltract between plaintiff and defendant 
with respect to sale and delirery of the  logs was in  writing; no terms 
or conditions of their agreement were omitted from the written con- 
tract by the mutual mistake of thc  parties; nor was there any modifi- 
cation of said contract, with respect to the delivery of the logs, subse- 
quent to its execution. 

Thc  court instructed the jury that  under the agreement between 
the parties, as set out i n  the written contract, plaintiff had the right 
to deliver to defendant 500,000 feet of logs, as spwified therein, a t  any 
time betneeu 7 June,  1920, and 1 ,ipril,  1991, i n  such reasonable 
quantities and in ~ u c h  installments as plaintiff might elect, and that  
if tho jury should answer all of the first three issues "No," and should 
find the facts to be as testified by all the witnesses, they should answer 
the fourth issue "Yes," but that  if they answered either of the first 
three issues "Yes," they should anslver the fourth issue "No." W e  
find no error i n  these instructions. Defcndant's assignments of error " 
based upon exceptions to thc instructions cannot be sustained. I t  is  
expressly provided in the written contract that  defendant shall pay for 
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the logs "i~nmediatrly up011 each dclirerg." I t  is clcar that the parties 
to this contract (lid not contemplate that  the entire quantity of logs- 
.500,000 fcct-should be delivered by plaintiff or paid for by dcfrndant a t  
one time, but that  clcli~cries cllould he inatlc from time to timr, hr- 
t ~ w c n  7 J n l ~ r ,  3920, nntl I Alpr i l ,  1921. I n  the abscncc, of ally agrrc- 
mrnt :IS to the quantity to bc dc l i~c red  a t  :uiy one tin~l', or a5 to the 
frcqwncy of tlic t le l i~c~r iw,  pl:~intiff was required 0111. to tlclircr the 
logi in rcasonnbl~ quantities and nt rcaso~mhlc times, br t w ~ c n  7 June ,  
1020, and 1 Alpri l ,  1021. Sucli t lcl i~crirs  ~ r o u l d  have h1c11 :I full com- 
pliance by plaintiff with his tmltrnct. Thc instructiol~s w~>ro l)redi- 
c2atc,tl up011 a findine, by the jur\r tliat therc was no :~grcernent I)ctn.cen 
tlic parties with rcyxct  to nioi~thly tlcliwrics nliicli hat1 bccn omitted 
from the written contract by the  mutual  mistake of tlie p wtics, or made 
by then1 orally a t  the time of it3 execution, as a par t  of the contract, or 
wbscqncntly as a modification of tlie n r i t t en  contract. 'L'l~e jury having 
found that  the entire contract was in  writing, it mas tlic duty  of the, 
c20urt to construc the contract, ant1 to instruct thc jury ac to the rights 
m ~ d  ohlipations of tlir partics thereantler. 

Plaintiff is not seeking in this action to rccorer of d ~ > f o ~ J a n t  for x 
partial pcrforn~ance by him of the contract; he alleges a breach of the 
t,ontract by dcfenclmlt and demands damapc~9 for such hreach. I t  is 
not inaterial to plaintiff's recovery, to dccide whetlirr the contract was, 
as dr fcndm~t  contends, entirc and inilirisiblc. Defendant, har ing  de- 
c.linpd to pay for logs tendered b~ plaintiff, in pcrfoi.mance of his  
contract, ancl Iiarinq notifird plaintiff tliat it  n.onld not accept or pay 
for loqs t l i twaf tw tcntlcretl 117 ~)l:lintiff, tlicwby brcacllcd its contract. 
ant1 p1:rintiff n-as not rcquirtd to prove prrformancc 1 ) ~  him of tlie co11- 
tract thcrcnftcr in o r d n  to rcco\ cr tl:1uiagt s for t l t~fc~~tlant 's  brcach. 
Plai~lt iff  all(yyt1 antl offcrctl c~ritltmci~ to 1 ) r o ~ c  that lie \\:I\ r c d y ,  ni l l-  
irig antl able to c l t~ l i~  cr the log<, as lir had n p r c d  to (lo i111,l tlicrchy fully 
I ) e r f o ~ * ~ ~ ~  Iii': contract \ritli defendant. 'The jury 11x7 ing found tlic fac*t- 
to he :I$ allcgctl 1). plaintiff, lie was m~titled to rccowr of ilefendant lli- 
ciama~cs resulting from defcntlant's breac.11 of the, c2ontract. l < t T q c r f o ~  I ? .  

Ta!jTor, 1P4 1\'. C., 5 i l ;  W a r d  1 % .  . l lbcr tson ,  165 S. C.. 218; Rafmnnn v 
ITol~Xins .  157 S. C., 470; Gaj/lorcl 1 ) .  J fcCo?~ .  161 X. C. 63.5; T T u g h ~ u  
r .  Kno f f ,  138 S. C., 103; BlaTocA~ P .  Clurl1., 133 S. C., 306; Grand?/ 1,. 

S tno / / .  ,YO S. C., 50. 
The court correctly inqtructcd the jury th;lt thc measure of tlar~iagcs 

for pl:~intifT's recovery in this action was the net profit nhicli he ~vould 
l i a ~ e  made, had defendant performed its contract by accepting and 
1)aying for the logs-that is, the difference I~e t~ reen  the sum which he 
~vonltl h a l e  ~.cc+eived for logs, containing 3 0 , 0 0 0  feet, if he  had de- 
livered same to defendaiit a t  $32.50 per thousand feet, the contract 
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price, and the sum mhich i t  TI-ould have cost him, as found by the jury, 
to dcliver the logs. Such damages may fairly be supposed to have been 
in the conternplation of the parties, when they made the contract, and 
naturally resulted from its  breach. Upon the facts of this case, the 
profit which plaintiff expected to make, and mould have made but for 
def~ndant ' s  breach, was reasonably certain. The only element as to 
mhich there was any uncertainty was the cost to plaintiff of delivering 
the logs. There was evidence from which the jury could readily ascer- 
tain this sum. The profit mhich plaintiff sought to recover mas not too 
remote or speculative to be assessed by the jury. The time during 
which the logs were to be delivered vias definite and certain, extending 
orer only a f e v  months. This fact distinguishes this case from the 
decision in Wilkinson v. Dunbar, 149 N. C., 20. Otherwise, the opinion 
in that  case by Hoke, J., sustains the instruction as to the measure of 
tlamnges in  the instant case. 

The jury answered the fifth issue, "$2,250, with interest." No  date 
\ \as fixed by the jury from which interest on thc amount assessed as 
tl~trnnges was recoverable. The court adjudged that  plaintiff recover 
intcrcst from 1 April, 1021, the date on vhich, under the contract, the 
d e l i r e r  of the logs would have been completed. Defendant excepts to 
the judgment in this respect, contending that  it mas error for the judge 
to determine the date from which interest was recoverable. This con- 
tention cannot be sustained. Under the instruction of the court, the 
jury found that  the profit which plaintiff would have made between 
i June,  1920, and 1 ,Ipril, 1021, x7as $2,250. I f  defendant had per- 
formed its contract, plaintiff would have received this sum prior to 
1 April, 1921. As a result of the breach, plaintiff did not receive this 
sum, prior to said date. The amount of the damages was ascertained 
from the terms of thc contract itself, and from evidence relevant to the 
inquiry as to the amount. Perry v. Norton,  182 N .  C., 585; Croom v. 
Lumber Co., 182 N. C., 217; Chathaon v. Realty Go., 174 K. C., 671. 
There was no error, upon the facts of this case, in adjudging that  plain- 
tiff recover interest from 1 April, 1021, on the amount fixed by the 
jury as the profit he would have receired prior to said date. The 
decision in  X f g .  Co. 2 . .  NcQueeiz, 189 N. C., 311, is not determinative 
of defendant's contention, upon the facts of this case. I n  that case, i t  
was held that where the jury had not fixed the date, i t  was error for 
the court to do so, although the jury's answer to the issue was, $2,995.17, 
with interest." Thc interest i n  that  case ran  over a long period of 
time; the amount recovered by plaintiff was damages for conversion by 
defendant of various sums of money belonging to plaintiff, and received 
by defendant as agent of plaintiff. 

The judgment is affirmed. We  find - - 
N o  error. 



612 I N  THE SUPREME COURT. [I92 

MATTOS 0. IKSURANCIS Co. 

(Filed 24 November, 1926.) 

Insurance, AccidcntAutomobiles - Stipulations in Po Licy - Waivt~r - 
Evidence. 

The stipulations in  an accident insurance policy up )I I  all auto~nobilc 
that written notice of the accident be given the insu.-ed within a cer- 
tain time, or upon failure of the parties to agree as to the muonnt of 
damages, they will arbitrate, etc., are deemed waive1 by tht. insurer 
upon denial of liability. 

APPEAL from Lane, J., a t  August Term, 1926, of U:wor;. Reversead. 

V a n n  & Milliken for plainti f .  
Joh)n C. Sikes and John  M.  Robinson for defendant. 

PER CURIARI. Th i s  action was instituted by plaintifl' against clefend- 
ant  to recover upon a certain fire insurance policy o 1 an automobile 
which was destroyed by fire on 17 December, 1925. This  action mas 
instituted on 5 January ,  1926. 

Plaintiff offered in  evidence open Policy No. D-100-1 of defendant- 
standard policy. 

Defendant relied on certain provisions of the policy : (1) Notice in 
writing to the company within 60 days after loss or damage, giving in 
detail the facts, etc. (2) I n  case the assured and this company shall 
fail to agree as to the amount of loss or damage, each shall, on the 
written denland of either, select a competent and disinterested appraiser, 
etc. ( 3 )  The loss shall in no erent become payable until sixty days 
aftcr the noticc, ascertainment, estimate arid verified proof of loss herein 
required ha re  bcwl r cce i~ed  by this company, ant1 if appraisal is de- 
manded, then, not until sixty (lags after an award has kecn made by the 
appraisers. 

Plaintiff concedes "for tlw purpose of this appeal that  unlesr there 
is evidence to go to the jury on nil issue of the defendant's waiver of 
policy provisions in the rcipccts mentioned, the judgment should be 
affirmed." 

I t  is well settled in this State that 21 t l r i~ial  of l i a ld i ty  waives the 
filing of p o o f  and thc time limit fixed in the policy, within nhich  it 
became payable arid action might a t  once he instituted. Gcrringer v. 
Insz~rnnce  Co., 133 N. C.,  11. 407; Higson v. Insurance Co., 1 5 2  N. C., 
p. 206; Moore c. Accidrn f  A l s s ? l ~ a n c c ~  Co~.poration, 173 N. C., p. 532; 
Profi t t  c .  Ins. Co., 176 3. C., p. 680. 

The only question involwd : n as there any evidence i o go to the jury 
as to defendant's denial of liability? We think there n . , ~  On a motion 
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to nonsuit, the evidence is to be taken in the light most favorable to 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom. 

The defendant, Zeb. Mattox, had loaned the car in  controversy to 
Oscar Threatt. H e  testified that he was going to Lancaster, S. C., 
from Monroe. He did not know what caused the fire. Just below 
Waxham the lights went out and the car ran off the fill. H e  jumped 
out about the time it went in the creek and i t  was on fire. H e  was 
going around the curre at  the creek when the lights went off and he 
made an effort to stop, and the first thing he knew the car was going 
down the embankment. 

Zeb. Mattox testified in par t :  That between one and two weeks after 
the fire one Nercer, a representative of defendant company, came to see 
him about a settlement. Proof of loss had been filled out and sent to 
the company. 

"Q. h'ow, Mr. Mattox, go ahead and tell what took place between you 
and Mr. Mercer when he came down there. A. I carried him out the 
Jackson Highway where the car was burned, and he looked it over, 
and he said that if the car run down the bank they wasn't liable, and 
the car was damaged by running down the bank and they wasn't liable 
for the damage to the car; that i t  was damaged by running down the 
embankment." 

There was other testimony by plaintiff of an offer of $500 that he 
would not accept-offer coupled with a denial of liability. 

On cross-examination : 
"A. KO, sir, he commenced trying to show me where the car had run 

down the bank and damaged the car, and he wasn't liable for the car. 
'(Q. What value did he place on the car before i t  was damged? YOU 

placed the value at  $1,3001 ,4. H e  didn't place any because he said 
they wasn't liable for the car at all. 

'(Q. And that he wasn't liable for the damage which had been done 
by reason of it running off the embankment? A. Said he wasn't liable 
for the car because i t  was damaged when i t  run off." 

Defendant in its answer says that i t  "did not then, never has and 
does not now deny that i t  is liable on the open policy,'' etc. 

Conceding, without deciding that this question may be raised by the 
pleadings, yet we think the evidence is sufficient to be submitted to a 
jury as to whether the stipulation has not been waived by the defendant. 

The judgment of nonsuit is 
Reversed. 
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(Filed 1 December, 1926.) 

WilleDevise-Lands-Estates-"Heirs at Laww--Desrent and Distribu- 
tion-Personalty. 

Where the testatrix has (lied leaving her surriving no lincha~~cl, nor 
lineal tlesc~nrlants, nor father, nor mother. nor hrotllc ., nor sister. nor 
issue of sutah, and has hy the express terms of hcr v i  1 (levi~ed certain 
residur in her lands, transmitted hy descent from her father. to her 
"heirs at law," these heirs taking under the same tenure the came qnxlitv 
and quantity of the estatc, ncqnirc the lands as if trn~crnittctl to tl~cnl 
under the Fonrth Canon of Descent, and not as lmrcl~nser? nndcr t l ~ c  
mill, and are to be determined by their bt,ing of the s.ime blood of the 
transmittir~g ancestor, the father, in exclusion of the collateral rc.l:~tions 
of the tcstatris on her mother's side. As to personalty ro tlcrirctl. t l i (~  I I ( ~ \ ~  

of kin wonld take under the statute of dictribution 

CIVIL ACTION, before Cranmer, J., at  August Term, 1926, of WAYNE. 
The  action was commenced for the partition of 22214 acres of land 

belonging to Mary Emma Aycoclr, who died on 14 February, 1925. 
There was an  a n s w r  filed in the proceeding raising a.1 issue, and the 
cause .was transferred to the Superior Court. I n  the Superior Court 
them was an  agreed statement of facts, which may be briefly rrcapitu- 
lated as  follows : 

1. Mary Emma Aycock died in Wayne County on 1 4  February, 1925, 
leaving a last will and testament, which, together with the codicil 
thereto, was duly admitted to probate and admitted to be the last will 
and testament of said testatrix. 

2. Mary Emma Aycock, a t  the time of her death, left her surviving 
no husbnncl, nor lineal descendants, nor father, nor mother, nor brother, 
nor sister, nor issue of such. 

3. The  plaintiffs a re  lineal descendants of deceased brothers and 
sisters of the mother of said testatrix, Mary Emma Aycoclr, and are 
the next collateral relations, capable of inheriting of said Mary Emma 
Apcock, who are  of the blood of the mother of said Mary Emma .iycock. 

4. The  answering defendants are lineal descendants of' deceased broth- 
err and sisters of tlic father of said Mary Emma Aycock, and are  the 
next collateral relations, capable of inheriting of said Mary E m m a  
Aycock, who are of tlir blood of the father of said Mary Emma Aycock. 

5. That  besides real estatr situated in  the town of I'reinont and de- 
vised to Will T. Yelverton, the only other 17eal estate of which the said 
Mary Emma Aycock died seized and possessed, ~ v a s  a f a rm of 222 acres, 
which said f a rm XTas transmitted to the said Mary Emma Aycock by 
descent from her deceased father, Jonathan T .  Edgerton. 
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The will of Mary Emma Aycock is as follows: "I, Mary Emma 
Aycock, of the town of Fremont, State of S. Carolina, declare this 
to be my last will and testament. 

S t  my death it is my mill that all my just debts and all expenses for 
my burial and burying grounds, which includes a proper burial, cor- 
rect engraving on tombstone, erecting marble head and foot slab to 
grave, and all other necessary work for neatness and completion be 
paid out of my estate. 

I intrust to Memorial Church (Baptist faith) in Wayne County, of 
which mv parents were members, the keeping of the sum of one thou- 
sand dollars, to be loaned out and interest used to keep up the graves 
or burying places of my father and mother, myself and husband, and 
our two children, six in all, in neat, clean, decent order, the names of 
whom may be found on tombstones as follows, in the Aycock burying 
ground near what is called Hook's Crossing, about one-half mile, more 
or less, on east side of W. & W. R.  R., my husband's old home: Eld. 
J. T. Edgerton and wife, Penelope; J .  W. Aycock and wife, Emma, 
and our two little children, Jonathan B. and Mary Leila, all in the 
same row. When the above request is carried out, work paid for, and 
the said church paid for its trouble, the remainder should there be any, 
I desire to be used for the benefit of said church, or their pastor. I give 
and bequeath to said Memorial Church the sum of one thousand dollars, 
to be loaned out and interest used for the benefit of said church, in 
whatever way the church thinks best and proper, to have and to hold 
the same unto the said Memorial Church forever. I desire that the note 
of three hundred dollars and interest held against Oscar and Arthur 
Hooks be canceled forever. 

I give, devise and bequeath to my cousin, Will T. Yelverton, his heirs 
and assigns all my real estate, hardware stock, bank stock and house 
furnishings in the said town of Fremont, except my fancy quilts and 
homemade counterpanes; these I wish divided between Hettie Bell Yel- 
verton, Lillian Wiggins, Serena Peacock and Flora Hooks, except 
one quilt which is to be Mary P. Farmer's, provided himself and fam- 
ily, or family, live with, care for, and kindly treat me the remainder of 
my life, and seeing to it that I have a proper and suitable burial, other- 
wise the above statement is to be annulled. 

Onehalf of all my other estate, both real and personal, I give, devise 
and bequeath in equal shares to the said Will T. Yelverton, and my 
uncle, H. F. Yelverton, their heirs and assigns forever. 

A11 the rest, or other half, residue and remainder of my real and 
personal estate, I give, devise and bequeath to my heirs at law. 

All just debts, all tombstone work and engraving and all other neces- 
sary expenses for my burial and burying ground must all be completed 



616 I N  THE SUPREME COURT. 1192 

and paid for before any of my estate, either real or persc'nal be divided 
or interfered with. 

I appoint my said uncle, H .  F. Yelrerton, and the said Will T. Yel- 
rerton executors of this my mill and desire that they shall not he re- 
quired to give any security for the performance of their duties. 

I n  witness whereof, I, Mary Emma Aycock, have hereunto set my 
hand and seal this 8 January in the year of our Lord nineteen hundred 
and twenty. Mary Emma Aycock. (Seal.) Frank Watson, Cutler Lee." 

Codicil: "I, Mary Emma Aycock, of the town of I'remont, State 
of North Carolina, declare this to be the codicil to my  ill, and ir my 
last will and testament. 

The portion or share made in my will to my uncle, H. F. Yelverton 
(now deceased), I give, devise and bequeath in equal shares to his son, 
Will E .  Yelverton and Lillian Wiggins, their heirs and assigns forever. 

I n  witness whereof, I, Nary  Emma Aycock, have hereunto set my 
hand and seal this 6 October, in the year of our Lord nineteen hundred 
and twenty-one. Mary Emma Aycock. (Seal.)" 

The judgment of the court was as follows: "This cause coming 011 

to be heard before his Honor, E. H. Cranmer, Judge Presiding, upon 
an agreed statement of facts, it is considered and adjudged by the court: 

(1) That under the provisioii, 'all the rest, or other half, residue and 
remainder of my real and personal estate, I give, devise and bequeath 
to my heirs at  law,' contained in the mill of Mary Emma Aycock, all 
the rest, or other half, residue and remainder of the 222-acre farm 
referred to in said agreed statement of facts, and the proceeds of the 
sale thereof, pass to the next collateral relations, capable of inheriting, 
of the said Mary Emma Aycock, who are of the blood of her father, 
and also to the next collateral relations, capable of inheriting, of the 
said testatrix, who are of the blood of her mother. 

(2) That in the distribution of the proceeds of the rest, or other 
half, residue and remainder of the said Mary Emma A,gcock7s real es- 
tate, Will T. Yelverton, Will E .  Yelrerton and Lillian Wiggins, the 
first half of the said real estate having been devised to them in a former 
item, and the said specific devises and bequests having been made to 
the said Will T. Yelverton, receive their proportionate p ~ r t  of the other 
half of said real estate. 

( 3 )  That in the distribution of the proceeds of the rest, or other half, 
residue and remainder of said Mary Emma Aycock's personal estate, 
the said Will T. Yelverton, Will E. Yelverton and Lillian Wiggins, the 
first half of said personal estate having been bequeathed to them in a 
former item, and the said specific devises and bequesis having been 
made to the said Will T.  Yelverton, receive their proportionate part 
of the other half of the said personal estate. 
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I t  is further considered and adjudged by the court that the costs 
of this action be paid out of the fund arising from the sale of the said 
real estate." E .  H. CRAKMER, Judge Presiding." 

W .  A. Finch and J .  S. Manning for plaintiffs. 
Dickinson & Freeman and Langston, Allen & Taylor  for defendants. 

BROGDEK, J. Two questions are presented for determination : 
1st. Who are the heirs at  law of the testatrix, Mary Emma Aycock, 

with respect to the 222-acre farm, under the clause of the will devising 
"all the rest, or other half, residue and remainder of my real and per- 
sonal estate, I give, devise and bequeath to my heirs at  law?" 

2d. Who are the heirs at lam of the testatrix, Mary Emma Aycock, 
with respect to her personal property 1 

The term "heirs at law," so far as real estate is concerned, signifies 
those who would have taken or been entitled to the property had the 
testatrix died intestate; or, in other words, "an heir at  law" is the one 
upon whom the law casts inheritance. Carroll v. Mfg .  Co., 180 X. C., 
367; Reid v. Neal,  182 N .  C., 192. I n  order to answer the first ques- 
tion arising upon the record it is necessary to determine whether the 
"heirs at  law" take by descent or by purchase under the will. If the 
heirs at  law take by purchase under the will of the testatrix, then the 
judgment in this case is correct; but, if they take by descent, the judg- 
ment must be reversed. 

The plaintiffs contend that the '(heirs at  law" would take as pur- 
chasers under the will, and therefore the next collateral relations of 
both the blood of the father and mother of the testatrix would take 
the property. What is purchase in lam? "Purchase in law denotes 
the acquisition of an estate in lands by a man's own agreement or act 
in contradistinction to acquisition by descent from an ancestor. The 
popular signification of the word purchase, i. e., to buy, falls far  short 
of the comprehensive meaning given to the word by the law. If land 
be given t o  a man by deed will, in  fee or in fee tail, he is a pur- 
chaser. But there is this distinction in  the case of a gift by will: If 
the ancestor devised his whole estate to his heir at law in the identical 
manner in which it would have descended to the heir if no devise had 
been made, the heir takes by descent and not by purchase. But he must 
take the same estate and in the same subject-matter to come under the 
rule." Mordecai's Law Lectures, vol. 1, 648. 

I n  the case of Campbell v. Herron, 1 N. C., 386, the Court holds that, 
"It is not doubted, but that if a person devises land to one who is his 
next heir, and his heirs, the devise is void, and the heir shall take by 
descent; or if a testator devise that his lands shall descend to his son, 
the devise is void, and the devisees shall be in by descent." 
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I n  W X a y  v. Hendon,  7 IT. C., 211, Taylor,  C. J., says: "If a man 
devise his land to his heirs without changing the tenure or quality of 
the estate, the heirs are in  by descent; and in all cases where they take 
the same estate by d l ,  which they would have taken if the ancestor 
had died intestate, the law is the same." 

I n  TVilkerson v. Bracken, 24 N .  C., 315, Rufir~, C. J., says: "As the  
devise from John  Bracken to his daughter did not change the uature 
and quality of the estate, which she would have taken had he died intes- 
tate, she took by descent and not by devise; according to the x7ell- 
known preference of the common law for the title of clescent." Kiser 
v. Xiscr, 6 5  N.  C., 28. 

I n  the case of Poisson v. Pettaulay, 159 K. C., 650, Brown,  J., plants 
the decision upon the B ~ a c k e n  case and states the principle thus:  "At 
common law, a devisee who takes the same quality and nature of estate 
under the will as he  would have taken by descent had the testator died 
intestate, takes by descent, owing to the preference of the common law 
for the title of descent. Our statute puts a similar devise betwern such 
parties on the same footing with the descent." The Poisson CUSP, s u p a ,  
is cited with approval in Dison v. Pender, 188 N .  C., 792. 

These decisions are  referred to in order to show that for more than 
one hundred years i t  has been the lam in  this State that  if a devisee 
under a will takes the same quality and nature of estate as he would 
have taken if the testator had died intestate, he  is i n  by descent and 
not by purchase. 

But do the "heirs a t  lam" referred to in  the will of Mary Emma Ay- 
cock, take the same quality of estate and by the same ienure as if she 
had died intestate? Black's Law Dic. defines the q u a l ~ t y  of an  estate 
as follows: "The period when, and the manner in  which, the right of 
enjoying an  estate is exercised. I t  is of two kinds: (1) The period 
when the right of enjoying a n  estate is conferred upon the owner 
whether a t  present or in  future;  and (2) .  the manner in which the 
owner's right of enjoyment of his estate is to be exercised, whether 
solely, jointly, i n  common, or i n  coparcenary." 

The "heirs at  lam" of Mary Emma Aycock, under the devise in ques- 
tion, talic a present estate in fee simple as tcnants i n  common. I f  
Mary Emma Aycock had d i d  intestate with respect to this particular 
farm, her heirs at  lam mould take a present estate in fee simple as 
tenants in  common. Therefore, the "heirs at  law" of the t e s t a t r i ~ ,  
haviug taken under the devise the same quality of estate and the same 
tenure that  they mould hare  takrn if she had died ii~tcstatc., take by 
descent and not by purchase. 

Kow, if the "heirs at  law" take by descent, certainly i t  must follow 
that the statute of descents mould govern the devolution of the property. 
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As it appears that the testatrix, Mary Emma Aycock, at  the time of 
her death, left her surviving, no husband, nor lineal descendants, nor 
father, nor mother, nor brother, nor sister, nor issue of such, the fourth 
canon of descent would apply. This canon or rule is as follows: "On 
failure of lineal descendants, and where the inheritance has been trans- 
mitted by descent from an ancestor, or has derived by gift, devise or 
settlement from an ancestor, to whom the person thus advanced would, 
in  the event of such ancestor's death, have been the heir or one of the 
heirs, the inheritance shall descend to the next collateral relations, 
capable of inheriting, of the person last seized, who were of the blood 
of such ancestor, subject to the two preceding rules." The reason for 
adopting the fourth canon is given by Gaston and appears on the Jour- 
nal of the House of Commons of North Carolina in the proceedings 
had on Friday, 8 December, 1808, and is thus stated: "The fourth 
rule has for its principal object the securing to the family of the man, 
by whose industry the property was acquired, the enjoyment of such 
property, in  preference to those who have no consanguinity with it." 
Wilkerson v. Bracken, 24 N. C., 323. 

The record discloses that this farm in  controversy descended to the 
testatrix, Mary Emma Aycock, from her father, Jonathan T. Edgerton. 
Therefore, if Mary Emma Aycock had died intestate, this farm would 
vest in her heirs at  law who were of the blood of such transmitting an- 
eestor, to wit, Jonathan T. Edgerton. As the testatrix devised "all the 
rest, or other half, residue, and remainder" of her real estate and per- 
sonal property to her "heirs at  law," then, of necessity, one-half of this 
farm would belong to and vest in, the answering defendants, who are 
the next collateral relations, capable of inheriting, of the said Mary 
Emma Aycock, who are of the blood of Jonathan T.  Edgerton, the 
transmitting ancestor. As the land has been sold and converted into 
money, without prejudice, the proceeds would, in law, be deemed realty. 
Gillespie v. Foy, 40 N. C., 280. 

Dean Mordecai, in his Law Lectures, vol. 1, p. 648, points out an 
exception as follows: '(Thus, if a man owns two tracts of land and de- 
vises one tract to A and the other tract to B-A and B being his heirs- 
the rule does not apply." This exception is based upon the case of 
Raiford v. Peden, 32 N. C., 466, in which Justice Pearson says: "If 
there be two coheirs and one tract of land is devised to one, and another 
tract to the other, they take by devise and not by descent, for under 
the devise each has an estate in  severalty in  the respective tracts; 
whereas, by descent, each would have had an undivided moiety in the 
whole." Sheph. Touchstone, 451. But this exception does not apply 
to the case now under consideration, because one-half of the residuary 
estate, including the farm, is given to Will T. Yelverton, Will E. Yel- 
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verton and Lillian Wiggins, and "the rest, or other half" is given to the 
"heirs at law" of the testatrix. The "heirs at  law," tf erefore, would 
have an undivided moiety in  said farm with the devisees named. 

The plaintiffs rely upon the case of Kirkman v. Smith, 174 N. C., 
603. The devisor in  that case was D. W. Flow, and the devise was "to 
Margaret G. Kirkman . . . to be hers, her lifetims, and then to 
go to Guy Kirkman and Marvin Kirkman, and if they should die with- 
out any bodily heirs, the said land to go back to the Flow heirs." Mar- 
vin Kirkman died intestate and unmarried, leaving no issue or lineal 
descendants. Guy Kirkman married and had children. Margaret 
Kirkman and Guy Kirkman made a contract to sell the land to defend- 
ants, who refused to take it upon the ground that the said plaintiffs 
could not convey an absolute title in fee simple. Justice Walker held 
that rule four of the Canons and Descent had no appl cation for the 
reason that "said rule is confined to cases where there i3 no other dis- 
position of the property by will which would interfere with the pre- 
scribed course of descent." This reasoning is sound and (correct because 
the will devised the property to the Flow heirs upon the contingency 
that the Kirkmans should die without any bodily heirs This devise, 
therefore, interfered with the prescribed course of desc~nt,  and hence 
the devisees thereunder took by purchase. 

Our case is essentially different, and the principle enunciated in 
Kirkman v. Smith does not apply. 

We hold, therefore, that as to "all the rest, or other half," '(residue 
and remainder," the "heirs at  law" who are the blood of Jonathan T. 
Edgcrton, would be entitled to one-half of the net proceeds of said 
farm. 

I t  appears that there was certain personal property undisposed of. 
The "heirs at  law," with respect to personal property would be her 
next of kin as designated by the statute of distribution. Everett v. 
Grifin, 174 N .  C., 106. 

Reversed. 

RURLINGTON H O T E L  CORPORATION v. W. A. BELL. 

(Filed 1 December, 1926.) 

1. Corporations-Subscriptions-Shares of Stock-Statutes-Contracts- 
Fraud-"Blue-Sky" Law. 

C. S.. 6363, requiring that for the sale of certificatw of stock the 
7)t,rsclv or corporation offering them shall be licensed by the Insurance 
r70mmissioner, applies to sales of stock in a domestic corporation as well as 
a foreign one, irrespective of whether the same was either fraudulently 
procuretl or falls within the intent and meaning of the "P,lue-Sky" I:Iw. 
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2. Same-Actions. 
Where a subscription contract for  purchase of shares of stock i n  :I 

corporation was procured by one unauthorized by the provisions of C. S., 
6363, 6367, or one who has not obtained a license from the Insurance 
Commissioner, the contract is not enforcible against such wbscribrr. 

3. Same-Commissions-Principal and Agent. 
One who sells certificates of shares of stock in a corporation upon a 

commission basis without having obtained a license to clo so as required 
hy C. S., 6363, 6367, conies within the inhibition of the statute, though the  
sale may have been effected by another acting through such solicitor 
without compensation. As to whether one thus acting upon commission 
will be regarded as an agent, Quere? 

APPEAL by plaintiff from judgment of ,Vunn, J., at May Term, 1926, 
of ALAMAKCE. NO error. 

Action upon subscription agreement for purchase of stock of plain- 
tiff corporation. 

The jury found, in response to an issue submitted by the court, that 
the agreement to purchase said stock was not procured by fraudulent 
misrepresentations as alleged in  the answer. 

The court was of opinion that upon the statement of agreed facts, 
plaintiff was not entitled to, recover, for that the subscription agree- 
ment was not in  compliance with C. s., 6363 and C. s., 6367. From 
judgment upon the verdict and the agreed facts, plaintiff appealed to 
the Supreme Court. 

Brooks, Parlcer & Smith, and Coulter, Cooper & Carr for plaintiff. 
John J .  Henderson for defendant. 

CONKOR, J. The only question presented by this'appeal is whether 
C. S., 6363 and C. S., 6367 are applicable in this case. I t  is admitted 
that the subscription agreement, although in  writing and signed by 
defendant, did not comply with C. S., 6367, and that neither plaintiff, 
nor its agent, by whom'said subscription agreement was procured, was 
licensed in accordance with the provisions of C. S., 6363. No error is 
assigned upon this appeal with respect to the finding by the jury that 
the subscription agreement was not procured by fraudulent misrepre 
sentations, as alleged in  the answer. I f  the statutes are applicable, the 
judgment must be affirmed. 

I t  is provided by C. S., 6363, which was in force when the subscrip- 
tion agreement was signed by defendant, that no corporation shall, by 
its agents offer for sale, or sell stock of a corporation, whether foreign 
or domestic, in this State, unless i t  has been licensed to do so by the 
insurance commissioner, as provided in  said statute. 
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The Hockenberry System, Inc., a foreign corporation, mas employed 
by plaintiff, a domestic corporation, as its agent to sell its stock; as such 
agent it procured the subscription agreement, signed by (defendant, upon 
which this action is brought, and receired commission:; from plaintiff 
for procuring said agreement. I t  is agreed, "that neither the Burling- 
ton Hotel Corporation, nor the Hockenberry System, Cnc., applied to 
t h e  Insurance Cornmissioner of the State of North Carolina for license 
to tralisact busincss in this State, nor were any of the agents or repre- 
sentatives of either corporation licensed to transact business in the 
State by the Insurance Commissioner of the State of North Carolina, 
nor 1vas such matter taken up with the Insurance Commi~sioner." While 
it may be doubted whether the contract between the Burlington Hotel 
Corporation and the Hockenberry System, Inc., as set out in statement 
of agreed facts, constituted the Hockenberry System, Inc., the agent 
of plaintiff for the sale of stock, the parties hereto have agreed that 
the said Hockenberry System, Inca., was employed to sell stock and re- 
ceived a commission for the sale of stock to defendant. We therefore 
concur with the opinion of Judge Nunn that C. S., 6363 is applicable to 
the transaction disclosed by the record. I t  appears from the facts 
agreed upon in  this case that the Hockenberry System, Inc., did more 
than make a survey of conditions in  the town of Burlington relative 
to the building of a hotel in  said town; its activities wwe not confined 
to conducting an intensive campaign among its citizens to raise funds 
for building a hotel, as a community enterprise. I t  was employed to 
sell stock of plaintiff corporation, and sold stock to defendant. I t  re- 
ceived from plaintiff a commission for making said sale. C. S., 6363 
is therefore applicable. 

I t  is provided in C. S., 6367 that no person, as principal or as agent, 
shall sell or agree to sell within this State stock of a corporation, unless 
the contract of subscription or sale shall be in writing, ,md contain the 
words set out in the statute with reference to commissions to be paid 
for procuring such subscription or making such sale. This statute is 
clearly applicable to the subscription agreement upon which plaintiff 
has sued defendant in  this action. I t  appears from the subscription 
agreement set out in  the statement of agreed facts, and which is in  
writing, that there was a failure to comply with the statute, for no 
reference is made therein to commission to be paid by plaintiff to its 
agent, the Hockenberry System, Inc., for procuring the subscription 
agreement of defendant. Plaintiff had agreed to pay and did pay such 
commissions on the sale of stock to defendant. I t  is true that it is 
stated that the contract for defendant's subscription v7as taken by a 
citizen of Burlington who was one of the group of workers, who served 
without compensation. This fact, however, cannot affect the decision 
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of the question here presented, for it is agreed that the Hockenberry 
System, Inc., received commissions upon this stock subscription, in 
accordance with its contract with plaintiff. 

This Court has held that there can be no recovery by a party thereto 
upon a contract for the sale of stock of a corporation where such con- 
tract does not comply with C. s., 6363 or C. s., 6367. I t  is true that 
WG said in Bank v. Felton, 188 S. C., 384 (opinion by Clarkson, J.), 
that the purpose and intent of the act is to prohibit organizers and pro- 
motcrs, whether foreign or domestic, who organize and promote the sale 
of what is commonly known as "blue-sky stock" from doing business 
in this State without complying with the statutes. We quoted with 
approval from S. v. Agey, 171 N. C., 831, the statement that "The 
intent of the statute is to protect our people, under the police power, 
froni fraud and imposition by irresponsible nonresident parties." By 
subsequent amendment, the statute is now applicable to sales made by 
residents of the State as yell as by nonresidents. We feel assured that 
these statutes and decisions by this Court in cases in which they were 
applicable, hare been effectire for the accomplishment of the purpose 
and intent of the General Assembly. I t  cannot be held, however, that 
they are restricted to sales of stock, which are commonly known as 
"blue-sky stock," or to sales made or procured by fraud. The jury in 
this case has found that there was no fraud in procuring the stock sub- 
scription from defendant. I t  is conceded that the stock of plaintiff 
corporation has none of the characteristics of "blue-sky stock.'' This, 
however, cannot affect the applicability of these statutes as they are 
liom vrit ten to subscription agreements for stock in corporations, or- 
ganized or to be organized, procured by agents, who receive commis- 
sions, or con~pensation for procuring said agreements. 

In Phosphate Co. v. Johnson, 188 N.  C., 419, we approved the prin- 
ciple, as applicable to these statutes, that if an act is prohibited by 
statute, an agreement in violation of the statute is void, although the 
act is not penalized, for it is the prohibition, and not the penalty, which 
makes the act illegal. I t  is immaterial rrhether the thing forbidden 
is malurn in se or merely malurn prohibiturn. Xo distinction is recog- 
nized in this State between contracts which are evil in themselves and 
contracts which are unlawful only because prohibited by statute. Am 
nuity Co. v. Costner, 149 N .  C., 294. Whether it is a wise policy to 
require corporations such as the plaintiff, to comply vi th  these statutes, 
is for the General Alssembly and not for this Court to determine. I f  it 
shall be thought that C. S., 6363 and C. S., 6367, enacted by the Gen- 
eral Assembly in the exercise of the police power of the State, for the 
protection of the public from an admitted evil, should be restricted so 
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that they will not apply to corporations, organized under the laws of 
this State, for legitimate purposes, who offer their stock for sale, in 
good faith, relief must be sought from the General Assembly. These 
statutes as amended, are applicable upon the agreed facts in-this case. 
The judgment must be affirmed. 

No error. 

(Filed 1 December, 1926.) 

.4ttachmentCourts-Jurisdiction-Levy-.I ctions. 
Where there are several actious i n  attachment brought i l l  0111. ~ ' o u r t s  

of general jurisdiction to subject thereto the same moneys of the same 
defendant, the court first acquiring jnrisdictio~~ hy Ic.,.y tlrtorniint~s thr 
priorities of tllc claimants, while rhc actions i n  the other jurisdic.tiolrs 
continue for the lmrgosc of establisl~i~~:: tht, c l a i ~ w  of t3a':h of the 111ai11tiffs 
against the defendant thcsrein, also i ~ l ~ o l v i n i .  ant1 d c ~ t t ~ r n ~ i n i ~ i g  t 1 1 ~  quostio~l 
of title; S. c.. arrtc2, 31.  

APPEAL by several of the defendants from order of XcE2roy, J., en- 
tered at  the September Term, 1926, of ROWAX, as follows: 

"Upon motion of counsel for the First National E'ank of Jackson, 
Tenn., heretofore under former order of this court made a party de- 
fendant to this cause, and without prejudice to any order or orders 
heretofore made or any action or actions heretofore taken in this cause: 

"It is ordered, that the Spray Cotton Mills, having its principal place 
of business at Spray, in Rockingham County, N. C., the Leward Cotton 
Rlills, having its principal place of business in Randolph County, N. C., 
the Randolph Mills, Inc., having its principal place of business in Ran- 
dolph County, N. C., the Arista Mills, having its principal place of 
business in Forsyth County, and Wenonah Mills, having its principal 
place of business in Davidson County, be, and they are hereby made and 
set down as party defendants in this cause, and the cl2rk of this court 
is hereby ordered forthwith to issue summons to each and cvcry of the 
corporations abow named in the usual form in which summons is issued 
from this court. 

"It is furthcr ordered that thrl injunction or restraining order here- 
tofore issued in this cause by his Honor, Judge Henry P. Lane, at  a 
former term of this court, shall continue and be in force and effect in 
all of its terms and provisions, the court being of the opinion that the 
true construction of the opinion or decision of the Supreme Court of 
North Carolina in  the case of Hambley & Go. v. Whi!e & Co., is that 
the several plaintiffs in thc cases heretofore instituted against H. W. 
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White & Co., in  the counties other than this county are restrained 
from proceeding in their several counties or courts to the trial of any 
other issue than the issue involved in each of said cases between the 
plaintiff therein and the defendants, H. W. White & Co., and are re- 
strained from any further proceedings in so far as the title or ownership 
ta the funds derived from the two sight drafts attached in this cause by 
the plaintiffs, Hanlbley & Co., are concerned. 

"As upon a special appearance, the Spray Cotton Nills, The Leward 
Cotton Nills, the Randolph Mills, Inc., the Arista Mills and the We- 
nonah Mills each object and except to the foregoing order, and give 
notice of appeal to the Supreme Court. 

"It is agreed between counsel that the case on appeal to the Supreme 
Court shall be made up of the transcript of the record on the former 
appeal, this order or judgment and the summons issued hereunder, 
together with any pleadings filed since the record in the former appeal 
was made up." 

Manly, Hendren & lVomble and Ivie, Trotter & Johnston for Spray 
C'otfon Xills. 

J .  A .  Spence for Leward Cotton ~l l i l l s  and Randolph Mills, Inc. 
Craige & Craige for Arista Mills. 
Raper LP. Raper for Wenonah 11fills. 
Boyster LC. Royster and Hobgood LP. Alderman for First iVational 

Bank of Jackson, Tenn. 
J .  H .  Burl;e for Bank of Alexander. 
Clement CE 1'7oment and R. LPP Wright for Second Jational Bank 

of Tennessee. 

STACY, C. J. The appeal presents the single question as to whether 
the trial court has correctly interpreted the decision rendered in this 
(.asp s t  the Spring Term, 1026. I l a m b l ~ y  LP. C'o. v. TT'hite S- C'o., a n f ~ ,  31. 

Reference may be had to the case as first reported, for a f d l  state- 
ment of the facts, as well as for the opinion, which has now become the 
law of the case. Strunks v. R. R., 188 K. C., 567. 

Each of the suits instituted by appellants is to  be tried and prose- 
cuted to judgment in the county of its rightful origin. This necessarily 
means that the garnishee must answer in each suit in the county of its 
institution or else run the risk of havirig judgment entered as provided 
by C. S., 820. I t  also means that the question of title to the property 
attached must be determined in each suit in the county of its origin, 
for in attachment, without perqonal service, this is a matter upon which 
jurisdiction depends. The fact that the question of title may be de- 
cided one way in some of the counties and differently in others is no 
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valid reason for denying to the present appellants t h s  right to bring 
suit in their respective counties. Nor  is venue to be controlled by the 
conrenieilce of interveners. The  question of priority is the only one 
to be determined in Rowan Superior Court s o f a r  as the rights of np- 
pe l l an t s  are concerned. For  this purpose, it  was p r o p c r  to order t h a t  

they be made parties defendant herein, but it mas Error to restraia 
them from proceeding plennrily ill their respective counties to t ry  the 
title or  ownership to the fuiids derived from the two sight drafts, the 
subiect of attachment in  all the suits. 

Let the cause be remanded for further proceedings not inconsistent 
with this opinion and the opinion heretofore rendered. 

Error .  

C. F .  HELDERJIAN ET AL. V. HARTSELL MILLS C'OMPANP, INC. 

(Fi led  1 December, 1926.) 

1.  J u d g m e n t s  Set. Aside-Excusable Neglect-Meritorious Defense.  
A judgmcnt by default  for  tlie want  of a n  :inswer a f t e r  the  time therefor 

h a s  cla1)setl a s  the  s ta tu te  rrquircs,  will not bc set  :lsitlr uriless then tlr- 
fendant  shows a meritorious (lefer~st~,  a s  \w11 as c s c n s ~ t - ~ l c ~  neglrc.l 

2. Same--Facts F'ound-Request of Pa r t i e s .  
Where tlie deferltlar~t m o w s  to  stst aside :I j u d y ~ n r l ~ t  rrntlrrc~tl ; l g ? i ~ ~ s t  

h im for fa i lure  to  :ms\ver. cltc.. for surprisr .  rst .ns:rh~l~ r~eglrct ,  c s t c z . .  it 
is  t he  duty of the  jutlgr to find thc  facts upon t l ir  ovidenc.c> 011 \vhic.li Iir 
bases liis conclusions of 1:1n-, i ~ t  the rcqurst  of t h e  partic:q. 

3. Same-Appeal a n d  Error-('onclusions of F a c t s  Found-Questions of 
Law-Review. 

Wlit,re the t r ia l  judge IIRR found t l i ~  f a r t s  up011 supporting evi ( l t~r~c(~ 
f rom \vl~ic.h he  has  clrann his ronrlusions of I a n ,  allc~wing t lrfe~lt l ;~rl t 's  
n~o t ion  to set  asido a judgment for  t w m a h l t ~  neglect, t:ic fac ts  so fonntl 
n r r  conclusive oil appc:~l. bnt tlir legal ~mnc~lusions thr r r f rom : ~ I Y  rt3- 
viewable thrreon. 

4. J u d g m e n t s  S e t  Aside-Attorney a n d  C l i e n t N e g l e c t  .of L4ttornrly-- 
Excusable  Yeglect-Questions of Law-Appeal a n d  ICrror. 

TT'lierr t h e  tiefendant in :111 action has  retained : ~ n  attornr'y for liis 
tlt~fense, of high cliarac~ter and reputation for  diligence and  fa i thfnl~~cws 
in the  practicv of' liis profession, with instructions to employ a n  a t t o r ~ ~ c > y  
local to  thc  litigation. and  has  fully relied on Iiini to notify h im of the  
stt.11~ ncct.ss:lry to he taken in his defense. ant1 ~ t l r l i s  to  s r t  n s i t l ~  :I jntlg- 
merit by default  therein enterrd against  11irn for  liis failure to ans\ycr. 
t he  Inches of t h r  :rttorncy, if m y ,  nothinq else a l ~ p e a r i ~ i g .  is  11ot ; ~ t t r i l ~ u -  
table to t he  defendant and  tlie order of the Superior Court sett ing aside 
the judgmc~l~t  for his rscusnhle neglect when o t h e r n i s ~ ~  correct \\.ill be 
sustainrd on :11)1)cal. i'. S.. 600. 
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3. Same--Meritorious Defense--Juclgment by Default Final-Questions 
for Jury. 

Where upon defendant's motion to set aside a judgment by default final 
for esc.nsal)lc ncglcct, it appears of record on appeal to the Sujmmt, 
('ourt that an iqsue of fact for the jury was raised, a m~ritorious tlefensi. 
ii; shon-n as a matter of law, and the judgment of the Superior Court 
: r l l o v i n ~  the defendant's motion will be sustained. 

6. Contract-Vendor and Purchase~Instructions to Deliver-Reason- 
able Time-Issues-Questions for Jury. 

Where a contract entered into between the vendor and ~)urehaser of 
~nerchundise is that the former sl~ould ship the rnerchantlise at the latter's 
wqur>st. and the tlefense to an action therc,on is that the vendor shipped 
the ponds witllout the purchaser's instructions, an issut. of fac t  is raiscltl 
for the determination of the jury as to whether the purehasel. tlelayecl 
giving his instructions beyond a reasonahlc time. 

S T A ~ ~ T .  C. .T.. and ADAMS. .T.. (liswnting. 

APPEAL by plaintiffs f rom order of Lane, J., affirming order of clerk 
of Superior Court of R o c ~ c ~ i v a ~ r ~ a z  County, setting aside judgment 
herein for excusable neglect. Affirmed. 

Summons in  this action was issued by the clerk of the Superior Court 
of Rockingham County on 12 September, 1925, and duly served on de- 
fendant i n  Cabarrus County on 17 September, 1925. .Plaintiffs filed 
their verified complaint on 15 September, 1925. N o  demurrer or answer 
was filed thereto on or before the return day fixed in  the summons, nor 
was any request made by defendant for extension of time within which 
to file demurrer or answer. On 26 October, 1925, upon motion of plain- 
tiffs, judgment by default final mas rendered by the clerk of the Su- 
perior Court. 

On  14  December, 1925, defendant appeared for the  first time before 
the clerk and moved that  the judgment be set aside and that  i t  be 
granted time within which to file answer, assigning as grounds for the 
motion : 

1. That  the clerk was without power to render judgment by default 
final upon the cause of action set out in the complaint. 

2. That  the failure of defendant to file answer to the complaint within 
the time prescribed by law was due to its excusable neglect. 

3. That  defendant has a meritorious defense, both in  law and in fact, 
to the cause of action set out in the complaint. 

From the order of the clerk, dated 19 December, 1925, allowing the 
motion, plaintiffs appealed to the judge of the Superior Court. Upon 
the hearing of this appeal a t  February Term, 1926, the judge affirmed 
the order of the clerk. Plaintiffs excepted and appealed to the Supreme 
Court. 
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A.  W .  Dunn  and Humpkreys  & Gwyn  for plaintiffs. 
P. TI'. Glidewell and J .  V. Sharp for defendant. 

CONNOR, J. Referring to motions similar to that made in  this action 
by defendant, Justice Varser, in Lumber Co. v. Chair Co., 190 N.  C., 
437, says : "In these motions the Court cannot lose sight of the rights of 
the party who has been diligent, and has sought his remedy according 
to the course and practice of the Court. I f  there is hardship as between 
the parties, it must be borne by him who was not diligent, unless the 
facts come within the purview of C. S., 600." A judgment will not be 
set aside unless the party seeking relief under the statute, alleges and 
shows not only excusable neglect, but also a meritorious defense. I n  
Taylor v. Gentry, ante, 503, S facy ,  C. ,T., says: "It is useless to 
set aside a judgment where there is no real or substantial defense on 
the merits. Land Co. v. Wooten, 177 N.  C., 248; Crumpler v. Nines,  
174 N.  C., 283; Xorton v. McLaurin, 125 N .  C., 185." I t  is the duty 
of the judge, upon the request of either party to find the facts upon 
which he makes his order, allowing or disallowing thc1 motion. Hol- 
comb v. Holcomb, ante, 501. 

The clerk of the Superior Court first found the facts upon which he 
made the order, setting aside the judgrnent theretofore r~ndered by him. 
Upon plaintiffs' appeal from this order, the judge found additional 
facts, and affirmed the order of the clerk. There was widence in sup- 
port of these findings of fact. They are, therefore, conrlusive upon the 
appeal of plaintiffs to this Court. Whether the conclusions from these 
facts, to wit, that defendant's neglect to file an answer within the time 
prescribed by law vas  excusable, and that defendant h:ts a meritorious 
defense to plaintiff's action as set out in the complaint, are correct, is a 
matter of law, and therefore reriewable up011 appral to this Court. For 
the principles of law applicable, see opiniou of TiTallcer, J., in I;u?nber 
Co. v. Cottingham, 173 X. C. ,  323. The statement of these principles 
by Clark, C.  J., in S o ~ f o n  v. J fcLa ,~r in ,  125 N. C., 185, is quoted and 
approved. 

I t  is found as a fact that dcf(wdant purchased of plaintiffs a fixed 
number of articlcs to be ma~~ufactured by plaintiffs, agreeing to pay 
therefor a stipulated price per article; that hy tlic terms of thc contract, 
these articlcs were not to hc shipped by plaintiff or delivered to defend- 
ant until such times as defendant might thereafter request; that plain- 
tiffs shipped the articles to defendant, without an7 requs t  from defend- 
ant and that defendant cleclinrd to accept the articles. Conceding that 
defendant v a s  required to make the request within a reasonable time, 
whether a reasonable time had elapsed since the date of the order, is a 
questiou for the jury; and if the jury shall find that plaintiffs shipped 
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the articles to defendant, without request from defendant, and before 
the lapse of a reasonable time, plaintiffs cannot recover in this action 
the purchase price of the goods shipped. 

I t  is further found as a fact that defendant immediately upon the 
service of summons retained an attorney at lam residing in Cabarrus 
County to defend the action; that said attorney at lam upon his sug- 
gestion, was authorized by defendant to retain an attorney at lam resid- 
ing in Rockingham County to aid in the defense of the action; that de- 
fendant relied upon said attorney to defend the action and to retain a 
local attorney to aid him; that said attorney at  law failed to retain a 
local attorney to aid him in the defense and failed to enter an appear- 
ance for defendant in the Superior Court of Rockingham County, or to 
file an ans~i-er to the complaint; that from the date on which said attor- 
ney was retained, until after the judgnlent by default final was rendered, 
the said attorney was not well and during said time was greatly dis- 
tressed by the continued illness of his only son who was in a hospital at  
Charlotte, necessitating his absence daily from his office; that as soon as 
defendant was adrised of the rendition of the judgment, it caused the 
motion to be made that the judgment be set aside. Said attorney did 
not communicate with or advise defendant further after he had been 
retained to defend the action. Defendant relied upon said attorney not 
only to take such steps as mere necessary to make its defense, but also to 
adrise what was required of defendant. 

Whether the neglect of the attorney to file the answer was upon the 
facts found, excusable, is not determinatire of defendant's right to relief 
upon its motion; defendant having retained an attorney well known to 
it, for his high character and excellent professional standing, had the 
right to assume that he would advise it when and what action was re- 
quired of it for making its defense. Upon the facts found, the conclu- 
sion that defendant's negligence was excusable, cannot be held to be 
error. The negligence of the attorney, upon the facts found, even if 
concedrd, will not be imputed to defendant, who was free from blame. 
Edzrtards v. Butler, 186 PIT. C., 200. C. S., 600, is a highly remedial 
statute; the relief authorized by the statute ought not to be denied 
where, as in this case, plaintiffs' rights, if any he has, cannot ultimately 
suffer, and defendant has a n~eritorious defense, which he seeks only an 
opportunity to make, and vhich he would, but for the statute, lose 
through his mistake, inadvertencc, surprise, or excusable neglect. Plain- 
tiffs have been diligent, but defendant's neglect to file an answer was 
upon all the facts, excusable. The order is 

Affirmed. 

STACY, C. J., and ADAMS, J., dissenting. 
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SARAH V. BENTON v. MARTHA J. BAUCOM a m  HUSBAND, 
H. M. BAUCOM. 

(Filed 1 December, 1!)26.) 

I. Estates--Rule in Shelley's Cam-Canons of Descent. 
The rule in S1lcll<xl/'n case is a rule of prol~erty as  wc4l as :r rule of law, 

;m(l a11l)lics \\-hen there is i111 estntt, of freehold in the anc3c3stor of the first 
taker who has acquired 1)s. through or in consequtmw of the s i m r  nssnl,- 
irnce \vhich created a limitation to his heirs. used in thc wnreyarlct il l  i ts 
tec'hnical sc~lsc. as importing n class of Iwrsons to t:lh.c~ intlefinitely i l l  

snc.cession from generntion to gruerirtiol~ n ~ c o r d i i ~ g  to the ( ' ~ I I O I I S  of 
tlcscnlt, and \\-lio take a11 estatr of the same c11ari1ctc.r or quality as tlic 
first taker, either legal or equita1)le. the l i~ni tat ioi~ o ~ e r  11eing of i111 in- 
heritance in fee or in tail. 

2. Same-Reason for the Rule. 
Thr prrsent esistencc of the rule in Nht'lley's c a w  ii, for the 1)url)osc' 

of preventing the t ~ i i i g  up of th11 title to real property fmd to place it  iu 
channels of commerce. and the doctrine of cessat rcztiorrc ccssat 7rr i p w  
( the  lam ceasing with the reason therefor) does not al~ply. 

3. Same. 
Under the provisions of a devise of a life estate to th?  testatrix's rtep- 

daughter after the life of her mother, then to licr "la\iful heirs if any 
and if not to the testatrix's own children or their heirs," a fee-simple 
title is conveyed to the stepdaughter under the rule in Slrelley's cupe. 

APPEAL by  plaintiff f r o m  Schenck, J., a t  M a y  Term,  1926, of UNION. 
Civil action t o  quiet  t i t le  a n d  to remove cloud t h e r e f ~ o m ,  ar is ing out 

of a claim m a d e  by  the  defendant  tha t ,  under  her  father 's  will, she h a s  
a contingent interest i n  the  locus in  quo. 

Upon t h e  facts  found, a j u r y  t r i a l  being waived, judgment  was en- 
tered f o r  t h e  defendant, f r o m  which the  plaintiff appea 's .  

Vann & Milliken for plaintif. 
John C. Sikes for defendants. 

STACY, C. J. On the  hear ing  the  questic,n f o r  dec i s i~m was properly 
made  t o  dcpend upon  the  construction of t h r  following i tem i n  the  will 
of J a m e s  C. H a r g e t t  : 

"I tem 5th. I give and  bequeath t o  m y  eldest stepdaughter,  S a r a h  
X y e r s  (now S a r a h  V. Bcnton)  a home arid support  wi th  her  mother  
dur ing  h e r  single days, nrid fifty acres of l and  a t  her  mother's death, of 
t h e  tracat I nom l i r e  on, to  include al l  the  buildings, to  have a n d  to hold 
her  lifetime‘, a n d  then  to h e r  l awfu l  heirs,  if any,  and  i f  not,  then it is 
t o  go to m y  ow11 three children, or t h r i r  heirs,  together with al l  the  
personal estate I h a ~ r e  g i r e n  her." 
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The  plaintiff is  the eldest stepdaughter of the testator and holds pos- 
session of the land described in the complaint, under this item of the 
will. The  defendant is one of the three children of the testator men- 
tioned in the latter part  of said clause a i d  claims a contingent interest 
in the land described therein, which she says will vest i n  right upon the 
death of Sarah  V. Benton without "lawful heirs," or lawful children, 
her surviving, o r  certainly without her erer  having had a "lawful heir" 
or lawful child. The  record sholvs that  Sarah  V. Benton is above 
65 years of age;  that  she has given birth to but one child, which was 
illegitimate and is now dead. 

I t  is the contention of the plaintiff that she holds a fee-simple title 
to the land devised in item five abore; while the defendant contends 
that  the plaintiff takes only a life estate, or a t  most a defeasible fee, in 
the property so devised. 

I t  is conceded that  the relative merits of the controversy depend upon 
whether the limitations in this clause are so framed as to attract the 
rule announced in  the celebrated English case of Tl'olfe v.  Shelley, 
1 Coke, 93-b, commonly known as the rule in Shelley's case, which, 
with us, has become a rule of property as well as a rule of law, and is 
stated by Lord ilIacnaghten. i n  Van G m t t e n  v.  Foxwell, Appeal Cases, 
Law Reports (1897), p. 658, as follows: "It  is a rule in law when the 
ancestor by any gift or conveyance takes a n  estate of freehold, and in 
the same gift or conveyance an  estate is  limited either mediately or 
immediately to his heirs in fee or in tail, that  always in such cases 'the 
heirs' a re  words of limitation of the estate and not words of purchase." 

I t  is  hardly necessary to observe that  every part  of this statement is 
deserving of attention, from the opening words, which declare it to be 
a "rule in law," to the last clause, which says that '(the heirs" can never 
take by purchase when the rule applies. 

The  sources of the rule are apparently lost in the mystery that  char- 
acterizes all origins. No one seems to know its author, or how it camp 
to be laid down. Even its purpose, as well as the wisdom of its adop- 
tion, has been the subject of controversy. The better view seems to be 
that it sprang from the holding of lands by feudal tcnure, and that  its 
purpose originally mas to prevent the lord from being defrauded of the 
chief fruits  or seigniory, which he did not receive when an estate went 
by purchase. I t  was equally important to the tenant that the distinc- 
tion between descent and purchase should be maintained. Speaking to 
the subject i n  Wil l iams  v. Houston, 57 S. C., 277, Pearson, C. J., said:  
" 'The rule' was adopted for the prevention of fraud, and the substance 
of it is, where an  estate for life is given to one and by the same con- 
veyance the  property is given to his heirs i n  such a manner that the 
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same persons are to take the same estate as  they would have taken by 
operation of the law had the whole estate been given to the tenant for 
life, he shall take the whole estate, and such persons shall take by opera- 
tion of lam, and not as purchasers, notwithstanding the express inten- 
tion was that  the one should take a life-estate only and the others should 
take as purchasers; the principle is the same as that  by which, if one 
seized in  fee in  England devises to his eldest son i n  fee simple, the son 
shall take by descent and not under the devise; for, although the inten- 
tion that  he shall take by the devise is  express, yet such intention being 
in manifest f raud of the rights of third persons shall not be carried into 
effect." 

Today the rule serves quite a different, but n o  less valuable, purpose, 
i n  that it prevents the tying u p  of real estate, during the life of the first 
taker, facilitates its alienation a generation earlier, and a t  the same 
time, subjects i t  to the payment of the debts of the ancestor. IVallcer v. 
Butner, 187 IT. C., 535; Cm'sp u.  Biggs, If6 N .  C., 1; Cchoon v. Upton, 
174 N.  C., 90. "It  is a rule or canon of property, vhich  so f a r  from 
being a t  war with the genius of our institutions, or with the liberal and 
conlmercial spirit of the age, xi4ich alike abhor the locking u p  and ren- 
dering inalienable real estate and other property, seems to be in perfect 
harmony with both. I t  is owing perhaps to this circun~stance that  the  
rule, a Gothic column found among the remains of feucality, has been 
prcserred in all its strength to aid in sustaining the fabric. of the modern 
social systcm." Reesc, ,T., in I'olli v. Faris, 9 Yerg., 209, 30 Am. Dec.. 
400. 

The learned 11-ritcrs on the subject also disagree as to the manncr in 
~vhicll the rule operates. I t  ir said bp  mang, who constitute by f a r  the 
larger number, that  the limitation to the heirs unites and coalesces with 
the l in~i ta t ion  of the  freehold to the ancestor, and thus operates to vest 
i n  the first taker a fee simple or a fee tail, as the case n a y  be, divided 
or split by intervening limitations, where there are an7  (Thcre were 
intermediate cstates in #he7le?j's casc itself.) By others i t  is said that  
there is no such union or coalescence, but that  the limitation to the heirs 
is esecuted in  the ancestor, to vhom a gift is implied, so as to vest i n  
hini another and larger estate, which srvallows up the particular estate 
of freehold when there are no intervening limitations. Van G r u f f e n  0 .  

Foxwell, 77 L. T .  N. S., 170. 
Bu t  whatever may have becn the origin of the rule, a1 d regardless of 

the mode of its operation, i t  is firmly established, not only as a rule of 
law, but also as a rule of property, in this jurisdiction, and i t  is our 
duty to observe it wherever the limitations in any deed or mill call for its 
application. Hartman v. Plynn, 189 N. C., 452; Fillyaw v. Van Lear, 
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188 K. C., 772; B a n k  v. Dortch, 186 N. C., 510; Wal lace  v. 1T7allace, 
181 K. C., 158. I t  is one of the ancient landmarks mhich the fathers 
have set in the law, as i t  relates to the subject of real property, and we 
should be slow to remove it. Prov., 22 :28. 

A restatement of the essential facts, stripped of all irrelevant matter, 
appearing in the case from mhich the rule takes its name, may aid 
measurably in determining its application to other facts or other limita- 
tions. 

Edward Shelley, being tenant in tail general, had two sons, Henry 
and ~ i c h a k l .  Henry died in his father's lifetime, leaving a daughter 
and his wife enciente with a son. The premises being in lease for years, 
the father suffered a common recovery to the use of himself for life, 
and after his death to the use of certain persons for twenty-four years, 
remainder to the use of the heirs male of his body lawfully begotten 
and the heirs male of the body of such heirs male lawfully begotten, 
and died before Henry's widow was delivered. Richard, the younger 
son, being the only heir male of his father then in  csse, entered, and 
made a lease to the plaintiff. Henry's son Jvas afterwards born, who 
entered and ejected Richard's lessee. SOM' it was a rule of thc common 
lam- that the title of one in possession acquired by pz~rchase could not be 
divested by an after-born nearer heir, but that the estate of one who took 
by descent could. (The law in this respect x i s  changed by statute in 
North Carolina in 1523, now C. S., 1654, Rule 7 ,  but without affect- 
ing the rule in Shelley's case.) So the great question was, "whether 
Richard, under the uses of the recovery, took by purchase or by descent." 
I t  Tvas held that Richard took quasi by descent till the birth of Henry's 
son, who then became entitled. Hence, the plaintiff lost in the case and 
mas not allowed to recover. 

There is very little difference, if any, among the writers as to the 
things mhich must concur in order to give rise to the application of the 
rule. I t  is generally held: (1) that there must be an estate of freehold 
in the ancestor or the first taker; (2) that the ancestor must acquire 
this prior estate by, through, or in consequence of the same assurance 
which contains the limitation to his heirs; (3) that the words "heirs" 
or '(heirs of the body," or some equivalent expression, must be used in a 
technical sense as importing a class of persons to take indefinitely in 
succession, from generation to generation, in the course marked out by 
the canons of descent; (4) that the interest acquired by the ancestor 
and that limited to his heirs must be of the same character or quality, 
that is to say, both must be legal or both must be equitable, else the two 
mould not coalesce, or merge, whichever be its mode of operation; and 
(5 )  that the limitation to the heirs must be of an inheritance in fee or in 
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tail, and after the similitude of a remainder. See nole, 29 L. R. &I. 
(K. S.) ,  963; 24 R. C. L., 857; Hampfon  v.  Griggs, 184 N .  C., 13. 

Speaking of the rule in S h e l l ~ y ' s  ens? and answering the arguments 
Iereletl against it ,  D o r s ~ y ,  C. J . ,  i n  H o m e  c. L?yefl~, 4 Har .  & J., 431, 
had the following to sap:  "That to disregard rules of interpretation 
sanctioned by n succession of ages, and by the discussions of the most 
enlightened judges, under pretense that  the reason of thc~ rule no longer 
mists, or that  the rule itself is  nnreasonablc, would no1 only prostrate 
the great landmarks of property, but would introduce a latitude of con- 
qtruction, boundless in  its range and pernicious in  its consetjuences." 

The use of words is subject to such variety of combination that  often 
the interpretation or construction of deeds, and especi:tlly of wills, is 
fraught with puzzling effect 11po11 those who are r e q u i r ~ d  to determine 
their meaning. I t  is  therefore necessary to establish rules, and impor- 
tant to nplioltl them, so that  those who are called upor to advise mag 
qafely give opinions on titles to real property. 

W e  hat1 oc.casion in I I a r n p t o ) ~  I $ .  Griggs, 184 N .  C., 13, to consider 
the tliffercnccs appearing in a number of cases where the rule was held 
to be applicable as distinguishcd from those in which it mas held to be 
inapplicable. Tested by ~ v h a t  v a s  said in that  case, we think the limi- 
tations in the illstant will call for the application of the rule, and vest 
in Sarah  V. Belltori a fee-simple estate to the lands clescribetl in the 
complaint. The derise in 1?'007 v. Flretzc~ood, 136 K. (!., 460, is  strik- 
ingly similar to the one now presented for construction. What  was said 
in that  case would seem to be c o n t r o l l i ~ i ~  here. I t  appears to be an 
: ~ u t l ~ o r i t y  for the plaintiff's position. 

Reversed. 

RIIIS. MART G .  TVOODLIEF. MRS. ETTA RAT. IT. F. PERRY .LSD MIiS 
IDA C. PERRY, HIS WIFE. J. E. BL.\CKI,IlCP AND AlRS RIETA RLACK- 
LET,  HIS W I ~ .  r .  A. 11. WOODIJEF,  T.:. S. IVOODLIEF A s n  I I R S  
ASNIE WOODI,IT.:F. 111s TVIFE:, WILT,IAJI H. '\T'OOI)l,IEF aun MRS. 
ETTA TT'OOD1,IEF. HI? \TIFE. .%XI) I: T. JTOOI)I,II:F ,\-n AIRS MRTA 
WOODT,IEF. III?  TT'I~. 

(Filed 1 Drcrnlber, l!?%.) 

1. lhetls ; c n t l  C'o11rc~~na~rf~s-Pi~1b~te-~J11stic.es of thc Pc.ac-c-('lvrks o V  

Court--Certificate for Registration-Statutes. 
\T'l~r>w :l justivc. of tli(1 1)enc.e has  prol)crly and i l l  (In(, for111 t:i1<('11 1 1 1 t '  

:~clilio!~lrtlgm~~llt of the grautor and his wiiir to a tleetl -o lar~tls. ant1 thc 
clerk of the court 1 ~ s  failctl or omitted to sign his nnlntl to thc certifi- 
rnt(x for rcgistrntion. the rceistrntion of the ir~strnrncv~t is I l o  cridr~rc~c~ 
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that the clerk or his deputy has complird with the ~~rovisions of 3 ('. S .  
3305, requiring the clerk, etc., to adjudicate the sufficiency of the certifi- 
cate of the justice of the Deace, or permit a copy of such deed to h e  
used i n  eridence under the provisions of C.  S., 1763. The c.urativtJ 
atatutes, 3331 ; 3 C. S., 3366 ( a ) .  ( b ) ,  ( c ) .  ( d ) ,  have no apl~licatiol~. 

2. Statutes-Interpretation-Chks of Court-Certificates-1)ecds nncl 
Conveyances. 

The requireluents of 3 C'. S., 3305, that t l ir  clerk of the court sl i :~l l  11ass 
1111011 the sufficiency of the probate of n tlerd, is nlantlntorg and  not 
directory. 

APPEAL by plaintiffs from Devin, J., and a jury, a t  April Term, 
1926, of GRAKVILLE. New trial. 

Royster & Royster and Brummitt  & Taylor for  plaintiffs. 
3. W .  Graham & Son for  defendants. 

C L A R I ~ ~ O X ,  J. (1)  John  G. Jones, on 14 September, 1575, conveyed 
to William B. Woodlief 116 acres of land. (2 )  William and Frances 
H a r p  conveyed to  said Woodlief 65 acres of land and also 10 acres of 
land, under separate deeds. A11 the deeds were duly recorded in  Gran- 
ville County where the land mas situate. Only the 116 acres of land is  
involved in  the controversy. 

I t  was shown in  evidence by plaintiffs that  X a r y  G. Woodlief, wife 
of William B. Woodlief, was dead and their children, the only heirs a t  
law of William B. Woodlief, were plaintiffs and defendants (husbands 
and wives made parties). (1 )  A. H. Woodlief, (2)  V. H. Woodlief, 
( 3 )  E. T. Woodlief, (4) E. S. Woodlief, (5 )  E t t a  R a y  (her husband is 
dead), (6)  I d a  C. Perry,  ( 7 )  Meta Blackley. The  deed from John  G. 
Jones to William B. Woodlief for the 116 acres of land was intro- 
duced in eridence and testimony as to who were the heirs of said Wood- 
lief without objection. The  plaintiffs rested. 

The  defendant then introduced a deed dated 25 August, 1913, from 
William B. Woodlief and wife N. G. Woodlief, to  Bill Woodlief 
(W. H.) and El i jah  Woodlief (E. S.) for the 116 acres of land. The 
plaintiffs objected, the objection was overruled and this is  practically 
the only assignment of error on appeal here. 

The  court below charged the jury in accordance with his ruling that  
the deed Tvas properIy recorded. I t  appears t ha t  the deed was in all 
respects sufficient i n  form and substance to pass the title in fee simple 
and signed by W. B, Woodlief and wife, 31. G. Woodlief. I t  was duly 
acknowledged before a justice of the peace with the wife's privy exami- 
nation. 
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The following appears 011 the deed: 

"North Carolina-Granville County. 

"The foregoing certificate of J. W. Whitfield, a J. P., of Granville 
County, is adjudged to be correct and suffivient. Let the instrument, 
71-ith the certificates, be registered. 

"Witness my  hand and official seal, this day of , 19 . 

"Clerk Superior Court. 

Filed for registration a t  2 3 5  o'clock p.m., 15 Sorember ,  1913, and 
duly registered. 

"J. B. POWELL, Register of Deeds." 

3 C. S., 3306, is as follo~vs: "When the proof or acknowledgment of 
the execution of any instrument, required or permitted by law to be 
rcgisterctl, is had before any other official than  the clerk or deputy 
clerk of the Superior Court of the county in  which such instrument is  
offered for registration, the clerk or deputy clerk of the b3upcrior Court 
of the county in  n~hieh  the instrument is offered for registration shall, 
before the samc is  registered, examine the certificate or certificates of - 

proof or acknorledgment appearing upon the instrument, and if i t  
appears that  the  instrument has been duly prored or acknowledged and 
the certificate or certificatrs to that  effect are in due form, he shall so 
adjudge, and shall order the instrument to he rrgistered together with 
the certificates. I f  the clerk of the Superior Court is a par ty  to or 
interested in  such instrument such adjudication and orcer of registra- 
tion shall be made by his depnty or by the clerk of the Superior Court 
of some other county of this S ta te  or bp some justice of the Supreme 
Court of this State or some judge of the Superior Court of this State. 
The  acknowledpmcnt of such instruments may also be made before a 
justice of the peace of said county, and the adjudication of the suffi- 
cienry of the certificate of said justice may be made by said clerk or 
his deputy: Provided, that  nothing contained herein s h d l  prerent the 
clerk of the Superior Court, who is a stockholder or officer of any bank 
or other corporation, from adjudicating and ordering sush instruments 
for registration, as  h a r e  been ackno~vledged or proven before some 
justice of the peace or notary public. All poba te s  made prior to 
8 March, 1921, by any such clerk of conveyances or other papers by any 
corporation in  which such clerk was a n  officer or stockholder are hcreby 
1-alidated and declared sufficient for  all such purposes." 

The  only questions involred (1) I s  the failure of the clerk to sign 
his name fatal  and makes the registration a null i ty? (2 )  H a s  this 
been cured by statute? Heath zy. Lane, 176 N.  C., 119, is not applicable. 
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I t  will be noted that the acknowledgment was taken by a justice of 
the peace in Granrille County, where the land was situate. C. S., 
3293 mentions the officials of the State who may take proof or acknowl- 
edgment of the execution of deeds, etc., "and the several justices of the  
peace." C. S., 3296-By justice of peace of other than registering 
county: ('The certificate of proof or acknowledgment made by such 
justices of the peace shall be accompanied by the certificate of the clerk 
of the Superior Court of the county in  mhich said justice of the peace 
resides, that  such justice of the peace was at  the time his certificate 
bears date a n  acting justice of the peace of such county, and that such 
justice's genuine signature is set to his certificate. The certificate of 
the clerk of the Superior Court herein provided for shall be under his 
hand and official seal." 

3 C. S., 3305, supra,  speaking in reference to the county in  which the 
land is situate: "The acknowledgment of such instruments may also be 
made before a justice of the peace of said county, and the adjudication 
of the sufficiency of the certificate of said justice may be made by said 
clerk or his deputy." This  is read in connection with what is prior said 
in  3305, supra:  ('shall, before the same is registered examine the certifi- 
cate or certificates of proof or acknowledgment appearing upon the in- 
strument, and if i t  appears that the instrument has been duly proved or 
acknowledged and the certificate or certificates to that  effect are in  due 
form, he shall so adjudge, and shall order the instrument to be regis- 
tered, together with the certificates." 

The clerk or his deputy shall ,  before t h e  same i s  registered examine  
f h e  ce~ t i f i ca te ,  etc., shall  so ad judge ,  and  shall order t h e  i n s t r u m e n t  t o  
be registered, but this was not done by the clerk. B y  frequent use of 
"shall" we think this mandatory and the registration a nullity, but the 
deed although unregistered on account of the defect, if actually executed 
without fraud or mistake, is valid between the parties and as to all 
others except purchasers for value and creditors. K i n g  v. X c R a c k e n ,  
168 N.  C., 621. The language is imperative and not merely directory- 
otherwise an acknowledgment before a justice of the peace uiider the 
facts here can be recorded by the register of deeds, and this we think 
,would nullify the plain provisions of the statute. 

C. S., 1763, provides that  certified copies of registered instruments, 
such as deeds, etc., in certain cases are evidence. I n  Rafc l i f f  v. R a f -  
cliff, 131 X. C., p. 425, i t  is held the record of a registered deed compe- 
tent evidence without producing original, where no rule of court for 
production of original issued. I t  is at  least prima facie evidence. If 
the instrument is not properly admitted to probate and registration, a 
copy of the record is not sufficient evidence. B u c h a n a n  v. R e d d e n ,  169 
N.  C., 222. I n  that case i t  is further held: "The deed from E .  C. 
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Heddcn was not propcrly executed by him as attorney, and, besides, mas 
never probated, so as to authorize i ts  registration and introduction as 
e~idence .  Proof bcfore a justice of the peace was not sufficient for this 
purpose, as i t  is required by statutc. that  the clerk of the Superior Court 
shall pass upon his certificate and order the deed to registration. Noth- 
ing of this kind was done. The  lam requires tha t  the deed or other 
instrument, shall be properly probated 'before the same shall be regis- 
tered.' Revisal, see. 999." (C. S., 3303, supra.) Thc  d e d  as rccordcd, or 
copy of the deed from the registration book, 011 account of the de- 
fcctire probate and registration, mas not evidence, and the court below 
x a s  in error in admitting it. 

H a s  this been cured by statute? We think not. 
W e  h a w  carefully examined C. S., 3331. Also 3 ( 3 .  S., 3366(a), 

taken from Public L a n s  1921, ch. 15, sec. 1. Also 3 (3. S., 3366(b), 
(c ) ,  (d ) ,  taken from Public Laws 1921, ch. 19, secs. 1, 2 ,  3 and 4. We 
h a w  compared 3 C. S., 3366(b), (c) and ((1) with Pul)lic Laws 1921, 
(ah. 19, secs. 1, 2, 3 and 4. We do not think tha t  the requirements of 
C. S., 3303 have been cured and the above curative statutes have no 
application to the facts i n  the present action. 

Chapter 86, Public Laws 1923, or chapter 99, Public Laws 1925, do 
not affect the position here taken. 

I n  Rog~rs  1 1 .  Bell, 156 N. C., a t  p. 386, this Court, :{peaking to the 
question involved, says: "It is  also held that  where laws have been 
codified, and in  case of ambiguity or doubt, ~ e r m i t t i n g  construction, it 
is  allowed tha t  the court may examine the original legislation, a s  an 
aid to a correct interpretation. Lewis' Sutherland, sec. 450." 

For  the reasons given, there must be a 
New trial. 

JlL4ItTHA DULIN, nu IIER SEXT FRIEXD,  R. W. DULIN, v HTNDERSON- 
GILMER COMPANY. 

(Filed 1 December. 1926.) 

1. Srgligenct-Damages-Evidence-Expert Opinions-Instructions. 
In an action to recover damages for injury to plaintiff's teeth, alleged 

to hxvc heen caused by the negligence of the defendant, it  is competent 
for a dentist who had perionally e\xmined 1lc.r after the injury complained 
of, and who mas attending hcr in his professional caparity, and who had 
qualified as an espert witness in such m,tters, to testify :IS to the present 
and future effect the injury would have UIJJU the plaintiff a t  her age, the 
change in her facial expression made thereby, etc.. such fdling within the 
cslwrience of his profession, the damages re~wrerable being prospective as 
well as present. 
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2. Scgligence-Inst~uctions - Rule of the Prudent Man - rlppcal and 
EITOP. 

Wlic~re the rule of thc l~ruilent man is applicable under the allegations 
;mtl t~ritlrncc ill a personal injury cast', the failure to fully c l ~ n ~ y t ,  ~ i p o i r  

this liliastl of tlir controrersy is not reversible error \\.heir thr, jutlw has  
generally charged it elsewhere in his instructions, and when thus eon- 
sidrretl, the jury could not hare been misled. 

3. Instructions-Interpretation - Instluctions Construed as a \Vhol(.-- 
Appeal and Erron. 

Where the trial judge illustrates his meaning in an instructioii to the 
jury nit11 a liyl~otlletical state of factf, it nill not be held for error if lie 
w iilforinr the jury at the time, ant1 tells them there was i ~ o  ~~~ . i i l t~ i l ( e  
thertwf, nntl 111r11 of intelligence would not hare Iwen nii~led t h t ~ e l ) ~  

4. Instructions-Requests for Instructions-Damages-Appeal and E:rlur. 
A11 instruction of the court upon the ineasure of '  damages, rrc.eivet1 

f rom n 11ersonal injury, n i l l  not be held for error \!lien it if cwrrt~t 
upoil thr. general ~rrinciples al~plirnble in the nl~wirc~e of n wqL1r.t for 
special instructions. making them more specific. 

APPEAL by defendant from H a r d i n g ,  J., at February Term, 1926, 
of MECKLEKBURO. SO error. 

W h i t l o c k ,  Dockery  & Sha,zu for plaintiff 
,John M. R o b i n s o n  for de fendan t .  

ADAMS, J. This  is an  action to recover damages for personal in jury  
alleged t o  have been caused by the negligence of the defendant's em- 
ployee in the operation of a motor truck. The plaintiff was in  an  
Essex coach owned by J. L. Delaney and driven by his daughter Martha. 
On the morning of 26 November, 1924, between 8 and 9 o'clock the 
two girls, each about fourteen years of age, were on their way to school. 
The  plaintiff was on the front seat with Martha Delaney, but did not 
control or direct the driving. They were going south on the right side 
of Cecil Street. -1s they approached the point of its intersection with 
Fi f th  Street, they did not see the defendant's t ruck;  but a moment later 
the truck came out of F i f th  Street into Cecil Street and turned to the 
south. The  truck and the car were then going in the same direction. 
The  alleged collision was described by the driver of the ca r :  "I put on 
brakes a t  first, and I saw that  the car ( truck) was going to hit  me, 
and I started to speed u p  a little. I do not know exactly what speed 
the truck was going. I t  was going faster than I was. I pulled over to 
the right i n  order to keep him from hitting me. I was on the right as 
i t  was, and after I moved over I struck the curbing, and just as I hit 
the curbing he hit  me. H e  was on the right-hand side. . . . The 
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truck struck the front left fender of my car. My car hit the curbing 
after it was struck, and then hit a telephone pole ancl turned over." 
There was evidence that the car approached the intersection of the 
street at eight miles an hour and that proper signals were given; also 
that the driver of the truck could have seen the car, a d  that lie gave 
no signal of his approach. 

The plaintiff testified as to the nature and extent c'f her injuries: 
she mas thrown against the windshield; three of her teeth were knocked 
into the roof of her mouth; her lip was cut through; her head, her 
ankle, and her knee were injured; and her arm was cut with glass. 
Other evidence was introduced by the plaintiff; the defendant offered 
none. The issues as to negligence and danlages were answered in favor 
of the plaintiff, and from the judgment rendered the defendant ap- 
pealed, assigning error in the conduct of the trial. 

Dr. Hull, an expert in dentistry, mas called to see the plaintiff on the 
day she mas injured. I n  his testimony he described the condition of 
the plaintiff's mouth and teeth and the method of, his treatment. He  
said that perhaps six weeks afterwards, by means of gold crowns, he put 
in her mouth a temporary bridge which was likely to break almost any 
time, and that permanent work could not be done until her teeth had 
fully developed. H e  mas then permitted to testify that gold crowns usu- 
ally produce pyorrhea, that the loss of her teeth had already affected 
and would continue to affect her facial expression, and that treatment of 
her teeth after she shall have reached maturity will be necessary. The 
defendant excepted. The evidence, we think, was not Lncompcte~it, as 
the dcfendant contends, for the reason that it was aesthetic or proble- 
matical. The witness testified as an expert, giving his opinion as to the 
usual and ultimate effect or consequence of such injuries as the plaintiff 
receired. Alley v. Pipe Co., 159 S. C., 32'7. His opinion was formed 
after he had made an examination of the plaintiff's teeth, and it was not 
necessary that all his answers should bc based upon a hypothetical state- 
ment of facts. In  re Peterson, 136 N. C., 13. That the plaintiff was 
entitled to damages for prospectire as well as for past and present 
injuries is not denied. 

Upon the first issue the jurors mere instructed that I he burden was 
on the plaintiff to satisfy them by the greater weight 2f the evidence 
that the defendant was negligent, that is, that the defendant did some- 
thing it ought not to have done or left undone something it should have 
done, which doing or leaving undone brought about the plaintiff's 
injury. The defendant's criticism of this instruction is the omission of 
any reference to the rule of the prudent man. There are many decisions 
to the effect that the substance of the rule should be embodied in an 
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instruction dealing with the question of negligence. I f  it be granted 
that the instruction complained of is not as explicit as it should have 
been, the omission is supplied in a subsequent part of the charge, in  
xi~hich the jury was told that the lam required the defendant to esercise 
due care in the operation of the truck, due care meaning "that care 
which an ordinarily prudent person surrounded and situated as he was 
there at that time would h a ~ e  esercised." I t  is now regarded as 
elementary that the judge's instructions to the jury must be considered 
as a whole. Harris v. Harris, 178 9. C., 7 ;  Bradley v. Xfg.  Co., 177 
N. C., 153. 

I n  stating the principle that the negligence of the driver of the car 
would not be imputed to the plaintiff,-who was a guest, his Honor re- 
marked that the operation of a car by a person under the age of sixteen 
years is prohibited, and that the defendant's driver committed a breach 
of the statute if he ran the truck into the intersecting streets at a speed 
in excess of fifteen miles an hour. The defendant exce~ted to the latter 
part of the instruction on the ground that there mas no evidence to sup- 
port it, and it relies upon a number of cases to sustain its position. 
This remark was made by the judge in his explanation of the terms of 
the statutes regulating the use of motor vehicles. We do not see how 
the jurors could have been misled, for they were immediately told that 
there Tvas no evidence that the defendant's driver had exceeded the speed 
limit. We must assume, as said in Harris v. Harris, supra, that the 
jury was composed of men of understanding and intelligence, and that 
they comprehended the instruction given. 

Exception was noted to the instruction given for estimating damages. 
I t  is said that the law was not sufficiently explained; and while the 
statement of the rule was not as full as it might have been, the general 
principle was given: on the basis of a cash settlement the jury was to 
award a reasonable compensation for the injuries inflicted. The extent 
of the injuries, it is true, was stated only as contentions, but the finding 
of the facts was left to the jury; and-in  the absence of a prayer for 
more definite instructions as a guide for the jury, the general rule 
having been given, the exception in our opinion is not sufficient for 
awarding a new trial. Murphy v. Lumber Co., 186 N.  C., 746; Led- 
ford v. Lumber Co., 183 N.  C., 614; Hill v. R. R., 180 N. C., 490, and 
cases cited. The remaining exceptions also are untenable. We find 

No error. 
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IiELT,T SPRINGFIELD T I R E  COXPAST ET XL. T. TV. F. LESTER AND 

FLOREKCE LESTER. HIS WIFE. 

(Filed 8 December. 19'26.) 

1. Tl~~sts--Decds ant1 Conveyances - Resulting Trusts -- Husband and 
Wif-Statutes. 

When a deed from a huqband to his wife is sought to be set aside by 
his creditors for frmtd. C. S., 1003, 1007, eridencc tending to show that  
\he had a resulting trust by reason of her haring conveyed the same 
land to her husband without consideration movinq to her, is inadmissible 
undcr the principle that a grantor in a deed to lands mag not engraft 
n rcwlting truc;t upon his conveynnw of the fee-simpl~ titla with full 
cownnnts and warranty of title. 

2. Same-Ericlenw-Bumlen of Proof. 
I t  is upon the one seekinq to engraft n 11arol trust ill hi? own favor 

upon n conr-t>jancr' of thv frr-uilnple title m h ~ n  l > e r n i i i ~ i b l ~  to establish 
liiv right by clear, u t r o ~ ~ r  nncl con\incing proof. 

:3. Conflict of 1~~\w--Lcx Lori Forum-Evidence-Bnrden of Prmf- 
Statutes. 

Where a party -to nn action contends that the law cf the forum in 
another state controls tlle (lispmition of the issnes involved, be is re- 
quired to show statute or written law or vontrollinp decisions thereon, 
or such facts as would make thc Inm of that state applicable. C. S., 1749 

APPEAL by plaintiffs f r o m  DanieTs, J., a t  A p r i l  Term,  1926, of HOKE. 
F o r m e r  a p p ~ a l  reported i n  190 S. C., 4.2. S e w  tr ia l .  

Action i n  thr, n a t u r e  of a creditors' bill  to set aside a deed executed 
by t h e  defendant, TT. P. Lester, t o  h i s  wife. 

T h e  rerdict  was as  follows : 
1. W a s  t h e  deed f r o m  TV. P. Lester to  h i s   rife, Florence Lester, made  

i n  consideration of a prr ' ikisting deb t?  
Answer : S o .  
2. I s  there a resulting t rust  in t h e  said l and  i n  favor  of t h e  defend- 

ant ,  Florence Lester, as  nllegetl i n  the  answer?  
Answer : Yes. 
3. I f  so, i n  what  interest i n  t h e  said l a n d ?  
Aiismer : One-half undiridecl intermt i n  X c S a i r  land.  
J u d g m e n t  f o r  tlle defcndants. Esccpt ions and  appeal  by t h e  plain- 

tiffs. 

11. TV. R. I fhi t lmy and .T. ITr. Cwr ie  for plaintif fs.  
Cr. l3. Rowland  and iYmith R. J t c Q u e e n  for defendant?. 

ADAMS. J. T h e  object of the  action is t o  set aside a deed executed 
by the  defendant ,  W. P. Lester,  t o  h i s  wife, codefendant, on  18 March,  
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1922, purporting to convey a tract of land situated in Hoke County. 
The plaintiffs are creditors of W. P. Lester. They allege that he is 
indebted to the Tire Company in the sum of $579.19 for goods sold 
and delivered and to Frank E. Walker on promissory notes aggregating 
more than $6,000; that he conveyed land to his wife with intent to 
hinder, delay and defraud his creditors; that he is insolvent and at  the 
time of the conveyance did not retain property sufficient and available 
for the satisfaction of his creditors. C. S., 1005, 1007. The principal 
defense is that the deed was executed for the purpose of conveying to 
Mrs. Lester her interest in land which McSair had conveyed to W. P. 
Lester for her benefit. 

The testimony of the defendants is neither clear nor satisfactory. I t s  
tenor is this: W. P. Lester acquired certain interests in his father's 
estate and thereby became the owner of 170 acres of land in Xarlboro 
County, South Carolina. On 15 January, 1889, he conveyed this land 
to L. P. McLaurin for the recited consideration of $3,288.82; Mc- 
Laurin forthwith conveyed it to Nrs.  Lester, reciting the same consid- 
eration; and as a part of the transaction Mrs. Lester immediately 
executed and delivered to XcLaurin a mortgage on the land to secure 
an indebtedness of $2,525. On 20 December, 1898, she executed another 
mortgage on the land to secure an indebtedness of $1,618.91 for money 
lent her by Asenath Ellen and Ann Eliza Lester, sisters of the male 
defendant; and on 11 November, 1910, she conveyed to her husband 
with full covenants of warranty the 170-acre tract in Marlboro in 
consideration of "one dollar and affection." The defendants jointly 
conveyed this land to James A. Stanton on 1 January, 1918, for $34,000, 
and in November, 1917, W. P. Lester purchased the land in contro- 
versy, 190 acres in Hoke County, from J. M. McNair at the price of 
$19,000. On 18 March, 1922, W. P. Lester conveyed the McKair land 
to his wife, who at that time paid neither money nor any other con- 
sideration. 

There is evidence tending to show that W. P. Lester borrowed money 
with which to pay for the interests he bought in his father's land; that 
McLaurin furnished this money through E. D. NcCall, and that the 
deed from Lester to McLaurin, the deed from J1cLaurin to Xrs. Lester, 
and her mortgage to McLaurin were executed for the purpose of obtain- 
ing and securing this loan. I t  is also in evidence that the remainder 
due on the BIcLaurin mortgage was paid by Mrs. Lester with money 
lent her by her husband's sisters and secured by her mortgage to them 
dated 20 December, 1898. W. P. Lester testified that in  payment of 
the mortgage held by his sisters he applied $1,180 which his wife had 
let him have out of her separate estate in addition to other sums she 
had turned over to him from time to time; and Mrs. Lester said that 
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she let her husband have the money in 1909 "to help pz y off the mort- 
gage against the 170-acre tract, and that is n-hat I meant when I said I 
put it in the land." This money, then, was received and applied by 
W. P. Lester before he left South Carolina and before he bought the 
McKair land; consequently a material question is whether any part 
of Mrs. Lester's separate estate was used in the purchitse of the land 
conveyed by hlcxair  to Lester in November, 1917. 

I t  is important to remember that her deed to her husband bears date 
11 November, 1910. There was testimony that at  this time the mort- 
gages had been paid and that she owned the Marlboro land in fee. 
Evidence was admitted subject to the plaintiff's exception that the 
purpose of this deed was to enable W. P. Lt3ster '(to manage as he saw 
fit." "We were speaking," said Mrs. Lester, "of selling and I thought 
any time i t  come up he would know just what to do, you know, and 
that it would be better to do i t  then"; subject to exception evidence also 
was admitted that the deed was executed "so that he could sell." 

No question is made as to the validity of the deed f m m  Mrs. Lester 
to her husband or that it conveyed the fee. The plaiitiff excepts to 
the evidence for the reason that the only object, and cert,iinly the effect, 
is to engraft upon the deed a par01 trust in faror of the grantor. The 
implication is that W. P. Lester was "to manage" or "to sell" the land 
for the benefit of Mrs. Lester. This is indicated not only by the evi- 
dence but by the instructions given the jury. After charging that the 
jury should determine whether a resulting trust attached to the .on- 
veyance made by McNair to Lester, his Honor used this language: 
"Now, the question you are to consider is this, did X r .  and Mrs. Lester 
agree at the time the deed of November, 1910, was made by Mrs. Lester 
to Mr. Lester that he should sell the property for her b?nefit? I f  you 
are satisfied, gentlemen of the jury, by evidence strong;, clear, cogent 
and convincing, that they did so agree, then the procesds of the sale 
of the South Carolina land would be the money or property of Mrs. 
Lester, and if it was invested as it is admitted, I belie~e, on all sides, 
if it was paid as the purchase price of the NcNair land, and the land 
was conveyed to Mr. Lester, then there would be a resulting trust in 
favor, a resulting trust in the land, in favor of Mrs. Lester, and there 
would be a resulting trust as to the whole interest in the land except 
for the fact that she claims only a resulting trust in a half interest 
in it. I f  you are not satisfied by the degree of proof that I have men- 
tioned to you of the truth of Mrs. Lester's contention, you will answer 
this second issue No, but if you are satisfied of the t r ~ l t h  of her con- 
tention by strong, cogent and convincing evidence, then jou will answer 
it Yes." By these instructions the resulting trust alleged to have been 
engrafted on the McNair conveyance is made to depend on the ante- 
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cedent question whether a trust resulted to Mrs. Lester on 11 November, 
1910, upon the execution of her deed to her husband. I f  W. P. Lester 
did not hold the land in trust for his wife under her deed to him, i t  
follows under the instructions given that he did not hold it in trust for 
his wife under the deed executed to him by McNair, the contention 
being that her money went into the purchase of the McNair property. 
I t  is evident, we think, that the circumstances attending the execution 
of the McNair deed are not, if considered without reference to Mrs. 
Lester's deed, sufficient of themselves to create a trust. The vital ques- 
tion, then, is this: Should the judge h a ~ e  excluded the evidence offered 
by the defendants to establish a resulting trust in favor of Mrs. Lester, 
the grantor, at the time she conveyed the Marlboro land to her husband? 

The purpose of the statute of uses (27 Henry V I I I )  mas to transfer 
the us'of-the land into possession, but in construing the statute the 
courts held that there were certain nonexecuted uses which could not be 
enforced at  law. For the purpose of compelling performance the courts 
of chancery took jurisdiction of uses not executed by the statute and 
in this may worked out the qui table  doctrine of trusts, among them 
those which arise by operation of law, consisting of constructive trusts 
and resulting trusts. Tyndall  v. Tyndall ,  186 K. C., 272. Lord Chan- 
cellor Hardwicke, in his classification of resulting trusts includes vol- 
untary conveyances or conveyances made without consideration. With 
respect to such conveyances it was formerly held that a trust resulted 
to the grantor for the reason that the law would not presume a volun- 
tary disposition of property. This was in analogy to the common law; 
but the rule that a trust resulted to the owner who voluntarily conveyed 
his land was confined to common law conveyances or assurances such 
as feoffments, grants, fines, recoveries, and releases which operated 
without consideration and vested the estate by the act itself, as by livery 
of seizin. By  a feoffment the legal title passed to the feoffee and a use 
resulted to the feoffor. Lord Coke and Sir Francis Bacon said that 
when feoffments mere made it became doubtful whether estates were 
in use or in purchase, and as purchases were things notorious and uses 
mere things secret the courts of chancery thought it more convenient 
to require the purchaser to prove his consideration than the feoffor 
to prove his trust. 1 Perry on Trusts (6 ed.), sees. 124, 125, 161, 162. 

But the deed from Mrs. Lester to her husband was not a feoffment. 
Almost all conveyances now in use are in form deeds of bargain and 
sale and operate to pass the legal title by virtue of the statute of uses. 
I n  conveyances of this character par01 evidence is not admissible to 
establish a resulting trust in favor of the grantor. The principle is 
stated by Pomeroy: "In all the instances belonging to this first form 
of resulting trusts, the intention that the donee is not to enjoy the 
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beneficial interest, but that a trust is to result, or the contrary intention, 
must appear expressly or by implication from the terms of the instru- 
ment itself by which the property is conveyed. I f  th,? instrument is 
a will. then no extrinsic evidence is erer admissible to show the testa- 
tor's meaning, nor even to show a mistake. I f  the instrument is a deed, 
no intrinsic evidence of the donor's intentioil is admissible, unless fraud 
or mistake is alleged and shown. I f ,  therefore, there is in fact no can- 
sidcration, but the dwd rccites a pecuniary consideration, elyen merely 
nominal, as paid by the grantee, this statement raisc>s a conclusive 
presumption of an intention that the grantee is to take the beneficial 
estate, and destroys the possibility of a trust resulting to the grantor, 
and no extrinsic ex-idence would be admitted to contradict the recital. 
and to show that there is in fact no considwation, except in a case of 
fraud or mistake." 3 Pomeroy's Equity Jurisprudence ( 4  ed.), sec. 
1036. 

Our own decisions accord ~v i th  the doctrine, which in Gaylord v. 
Gaylord, 150 N. C., 222, is discussed by Hoke, J., with full citation of 
the authorities. Therc, it is said, that in a deed giving on the face 
clear indication that an absolute estate was intended to pass, either 
by recital of a valuable consideration or by an exprws covenant to 
warrant and defend the title, no trust would result in favor of the 
grantor by reason of the circumstance that no consideration was in 
fact paid, and that the main current of decision is in the direction of 
establishing the principle that as between the parties a trust cannot 
be fastened on an absolute deed by evidence that the grantee paid no 
consideration or that he agreed to hold the premises for the grantor. 
As to the latter proposition it is said: "Nor do we thinv it permissible 
upon the evidence that the plaintiffs should engraft a parol trust on 
a deed of the kind presented here by express declaration or agreement. 
The seventh section of the English Statute of Frauds, forbidding "the 
creation of parol trusts or confidences of lands, tenements or heredita- 
ments, unless manifested and proved by some writing," not being in 
force with us, and no statute of equivalent import having been enacted, 
these parol trusts have a recognized place in our jurisprudence and 
have been sanctioned and upheld in numerous and well-considered de- 
cisions. A w r y  2.. S t ~ w a r f ,  136 S. C., 436; Sy7ces T .  Boone, 132 N. C., 
199; Shelton v. Shelton, 58 N. C., 292; Strong v. Glasgow, 6 N. C., 
289. Upon the creation of these estates, however, our authorities seem 
to have declared or established the limitation that exwpt in cases of 
fraud, mistake or undue influence, a parol ir i~st,  to arise by reason of 
the contract or agreement of the parties thereto, will not be set up or 
engrafted in favor of the grantor upon a written deed conveying to the 
grantee the absolute title, and giving clear indication on the face of 
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the instrument tha t  such a title was intended to pass. Diclcenson. v. 
Dickenson, supra; Bonham v. Craig, 80 N. C., 224; Jackson v. Cleve- 
land, supra, reported also in 90 Amer. Dec., 226, with a full and learned 
note on this phase of the doctrine; Dean v. Dean, 6 Conn., 285; Cain v. 
Cox, 23 West Va., 594, 605; Dyer v. Dyer, White and Tudor Leading 
Cases in Equity (part  I ) ,  pp. 314, 34-4, 354, 355, 356, etc." 

On this point the following additional authorities may be consulted: 
Jones v. Jones, 164 N. C., 320; Campbell z'. Sigmon, 170 N .  C., 348; 
Walters v. Walters, 172 R. C., 328; Ckilton z'. Smith,  180 N .  C., 472; 
Swain v. Goodman, 183 N .  C., 531; Blue v. Wilmington, 186 K. C., 381. 

What  we have said is  not inconsistent with the decision in the former 
appeal. I n  granting a new tr ial  for error in a directed verdict, Varser, J. ,  
stated that  the record disclosed some eridence of a resulting trust, but 
the competency of evidence-certainly of the evidence in the present 
record-was not passed upon or discussed. 

The  appellees suggest that  whether a resulting trust grew out of Xrs .  
Lester's conveyance of the Marlboro land to her husband is to be de- 
termined by the l a m  of South Carolina; but they produced no statute, 
no written law, no book of reported cases, no oral evidence in  support 
of their position. C. S., 1749. I t  is the deed from N c S a i r  to Lester 
upon which it is now sought to engraft the trust. The  asserted trust i n  
the execution of the deed from Nrs .  Lester to her husband was evi- 
dentiary-one link in the chain of evidence, presenting the question 
whether the admissibility of the eridence excepted to is not to be de- 
termined by the law of the forum. The  land described in her deed has 
long since been disposed of and is not the subject of this coatroversy. 
12 C. J., 447, sec. 87;  ibid., 485. On the point made by the appellees 
referrnce may be made to the f o l l o ~ i n g  cases: Xowry v. Stogner, 
3 S. C., 251; Winsmith v. Winsmith,  15 S .  C., 611; Boozer v. Teague, 
27 S .  C., 348; Kinsey 1;. Bennett, 37 S .  C., 319. 

For  error in the admission of eridence a new tr ial  is awarded. 
New trial. 

J. L. DELAXET r .  HESDERSOK-GILNER CO. 

(Filed S December. 1926.) 

Segl~nce-ilutomobile~-E~i~1ence-I1npea~l~ment-Cont1'adi~tion - 
Substantive Evidence. 

Where the plnintiff in his action to recorer damages against the de- 
fendant fo r  negligently causing a collision between its car and that of 
the plaintiff, on cross-examination has admitted that his car at the time 
was  being driven by his daughter, under sisteen years of age, knowingly 
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in violation of the traffic law, testimony in answer to this evidence, that  
the daughter was an expert and careful driver is competent, though not 
to he considered a s  substantive evidence. 

2. Appeal a n d  Error-Objections and  Exceptions. 
Exception to the admissibility of evidence must be taken a t  the time 

of its admission by the complaining party, for the exception to be con- 
sidered by the Supreme Court on appeal. 

3. Instructions-Scgligcnc(~-Automobil@e.Appeal and Error-Rule of 
Prudent  Man. 

In an action against the defendant for damages caused to plaintiff 
for the latter's negligently causing a collision between the defendant's 
auto-truck and the plaintiff's automobile, an esception to the failure of 
the court to charge upon the rule of the prudent man will not be sus- 
tained, when construing the charge a s  a whole, this instruction w:ls sub- 
stantially and clearly given. 

4. Segligcncc-Rule of l ' rudent  Man-Proximat? Cause. 
I t  is not required under the rule of the prndent man that the defendant 

should have foreseen that a particular character of in.~ury would result 
from his failure to obsenr  the rule, and it  is sufficient to sustain the 
action if an injury would likely result to some one fr3m his failure to 
observe the rule, and that  from his negligence the injury in suit mas 
proximately caused to the plaintiff. 

5. Samc - Contributory Segligencc - Traffic Laws - Statutcs  - Prima 
Facie  Casc-Proximate C a u s e - E v i d e n c c Q u e s t i o n s  for  Jury.  

Where there is evidence that plaintiff's damages mere caused by the 
defendant's ~~egligence in a collision of the latter's a u  o-truck with the 
former's automobile, the fact that the p1:rintiff's car was bcinq (1rive11 
a t  the time by his daughter, under sixteen years of age, knowingly in 
violation of the traffic law, raises only a prima facie case of contributory 
negligence, and nil1 bar his right of recowry only if i t  is the proximate 
cause of tlie injnry in suit. 

The measure of damages to the plaintiff's automobile proximately 
caused by the defendant's negligence in an autoxnobile collision, is the 
difference in the market value of the car a t  the time, and what i t  would 
have brought after the collision, and evidence thereof is competent both 
immediatelg before and after the accident. 

APPEAL by defendant  f r o m  I I a r d i n g ,  J., and a jury,  ~ . t  M a r c h  T e r m ,  
1926, of XECRLESBURG. NO error .  

T h e  necessary facts  will  appear  i n  the  opinion. 

James A. Lockhar t  for plaintif f .  
J o h n  N .  Robinson for de fendan t .  

CLARJCSOX, J. T h i s  is n civil  action f o r  actionable negligence brought 
by plaintiff against t h e  defendant. 
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Martha DeLaney, a school girl in the 10th grade, about 14 years of 
age, on the morning of 26 November, 1924, about 9 o'clock, with the 
permission of her father, J. L. DeLaney, was driving to school in his 
Essex car mith a companion, Martha Dulin. She had no city license; 
she had been driving a car about one year to a year and a half, mith her 
father's permission, around the city. She was coming south down 
Cecil Street, between 7th and Elizabeth Avenue. Her description of 
the occurrence is as follows: "When I came to Fifth Street I was 
traveling beheen S and 10 miles an hour. I was watching the road. 
I did not see the defendant's truck until I had gotten almost in the 
mouth of Fifth Street; it was coming down Fifth Street, going west. 
Fifth Street runs do~vn grade a good deal after it enters Cecil. I would 
say the truck mas running between 15 and 20 miles an hour. I was on 
the right side of the street about four feet from the curb. Before I got 
to the corner I blew the horn four times and when I got there the truck 
vas  coming down. I t  did not stop, but kept on coming and I saw if I 
stopped he would hit me on the side and knock me down an embankment 
at the back of the school, so I speeded up to get past the car on the right 
before it struck me, but it struck me anyway. I was curving to the right. 
The car swerved to the right on my side and I tried to make the curve 
with the truck. Fifth Street stops at Cecil. There was a high embank- 
ment on the east side of Cecil Street, and you can't see a car coming down 
Fifth Street for that embankment. On the far side of Cecil there is a 
bank dropping about 10 feet from the street. The truck struck me on the 
front fender and knocked me up on t h ~  curbing and I hit the telephone 
post. I t  tore up the car in which I n-as riding, turned it over on the side 
after it struck the post. The truck struck the left front fender of my 
car on the side near the front. The car was taken to the motor com- 
pany. I went to the hospital. His car mas coming down Fifth Street 
and I turned to the left at the intersection." This testimony was cor- 
roborated by Martha Dulin, who was riding in the car with her. 

The defendant, in its answer, denied negligence and set up the plea 
of contributory negligence. 

The defendant introduced no evidence. The issues submitted to the 
jury were the usual ones in such cases-negligence, contributory negli- 
gence and damages. The jury found the defendant negligent, the 
plaintiff not guilty of contributory negligence, and assessed damages. 

The first material assignment of error by defendant is to  the follow- 
ing: "Q. Do you know whether she (plaintiff's daughter) is a careful 
or careless driver?" This assignment of error must be considered in the 
light of what had occurred before in the trial on cross-examination of 
5. L. DeLaney by the defendant to impeach and discredit his testimony 
and lessen its value before the jury. He  was asked certain questions 
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and his answers nTcre: "I knew that  was a violation of the law. I 
am an  attorney. I have been to the  Legislature, a Slate Senator. I 
hal-e also been recorder pro tem. I have tried people down there for 
xiolatiiig traffic ordinances, as judge, and I have pun~shed them, and 
I knew that  this Tvas a violation of the lam to let my daughter drive 
alone on the streets when she mas not but 14 years old." 

On  redirect-exan~inatioil, the testimony complained of was brought 
out. This  testimony was not offered as substantire, but ~t was in  answer 
to the impeachment of the witness, DeLanep, for allowing his daughter 
under 16 years of age to operate a motor vehicle, with his knowledge 
and consent, contrary to the traffic law. Y o  1.equest h!' defendant was 
prayed to limit its scope. I t  was collateral to the main  issue. I n  fact, 
the evidence of the t ~ o  witnesses as to how the collision occurred was 
not contradicted by defendant. 

Tlic decisions cited by defendant are not applicable here, conceding, 
but not drciding, we do not think it reversible or prejudicial error. 

('omplaint is also made by dcfrndant that  the court i n  setting forth 
tlic contentions of plaintiff gave point to the error and this t e s t i m o n ~  
v a s  referred to : "She was young in  years, under the age limit required 
by law, yet shc knew how to dr i re  and was an  esperierced and careful 
driver." I t  does not appear that  exceptioii Tvas made nt the time. I t  
is well establislicd by the decisions of this Court that  if no objection 
is made a t  tlie time i t  is waived. S. v. Sinodis, 189 N. C., p. 565. 

I t  is further contended that  tlie court belon? in  the charge upon negli- 
gence violated the prudent man rule and cites this excerpt from the  
charge: "There are a nurnbcr of definitions as to negligence. Prob- 
ably as easy and simple a definition as any I can think of a t  the moment 
is  that  ~vhere  a nlan does a thing he  ought not to do or leares undone 
a thing lie ought to do. which doing or lwving undone brings about 
in jury  to another. That  is one definition and as f a r  as I know about 
as qirnple to apply to this case as any I can think of." . 

I n  L r a  7,. I'filifics ('o., 1 7 5  K. C.. a t  1). 463, the Court said:  "111 order 
to  establish actionable negligence, tlic plaintiff is required to show by 
the greater weight of thc testimol~y, first, that there has been a failure 
to cwrcise proper care in the performance of some lcgal duty which the 
defendant olvrd the plaintiff under the circumstances i n  71-hich they 
were placed, proper care being that  degree of care which a prudent 
mml should use under like circumstances and charged v i t h  a like duty;  
and second, that  such negligent breach of duty r a s  the proximate cause 
of the injury, a cause that  produced the result i n  continuous sequence 
and ~vi thout  which it could not have occurred, and one from which 
any man of ordinary prudence could h a w  foreseen that  such a result 
lvas probable under the facts as  they existed. Ramshottc~m v. R. R., 135 
lT. C., 41." 



N. C.] FALL TERM, 1926. 651 

I n  Hudson v. R .  R . ,  176 N .  C., p. 492, Allen, J., confirming the above 
rule, says: ''To which we adhere, with the modification contained in 
Drum 7%. Niller,  135 N. C., 204, and many other cases, that it is not 
required that the particular injury should be foreseen, and is sufficient 
if it could be reasonably anticipated that injury or harm might follow 
the wrongful act." Ral l  v.  Rinehart d? Dennis Co., post, 706; Boswell 
T .  Hosiery Xi l l s ,  191 p\T. C,, at p. 558 ; Xoore c. I ron  Il'orks. 183 3. C., 
438. 

The extract from the charge, standing alone, might be subject to some 
criticism, but the court below, in continuity, stating other aspects of 
the law of the case, charged: "The lam does not require a man to 
become an insurer or guarantor; what the law requires him to do is to 
exercise reasonable care in the operation of his automobile and due 
care is the better word, and due care means that care which an ordinary 
prudent person, surrounded and situated as the driver was there on 
that occasion would have exercised. . . . And if defendant's driver 
in the operation of his truck exercised that care which an ordinary 
prudent person surrounded and situated as he was at the time would 
have exercised, then he mould not be guilty of any negligence. But if 
he failed to exercise such care, then you find that failure was the 
proximate cause of the injury to the plaintiff's car, then i t  ri,ould be 
your duty to answer the first issue 'Yes.'" 

We think these instructions as a whole substantially follow the law 
as laid dovn by this Court. The charge must be taken as a whole and 
not disconnectedly. Hanes v. Utilities Co., 191 N.  C., at p. 20; Dulin 
I*. Benderson-Gilmer Co., ante, 638. 

On the question of contributory negligence: I n  regard to Martha 
DeLaney driving the car under 16 years of age, contrary to the law, 
the court charged: "As I said before, violation of the law is itself 
prima facie negligence, per se negligence, but it is not that negligence 
n-hich constitutes liability unless it becomes a proximate cause of the 
injury. So, in this case, the court charges you if you find Miss DeLaney 
was under sixteen years of age and that she was driving the car, that 
was in violation of the law, and if you find that that violation was a 
proximate cause of the injury to the plaintiff's automobile, it would 
be your duty to answer the issue 'Yes.' " This is sustained by abundant 
authority: Xhcpard o. R .  R., 169 N .  C., 230; P a u l  v. R .  R., 170 S. C., 
231; Zagcir 2.. Express Co., 171 K. C., 692; Taylor v. Xtewarf, 172 
N .  C., 203; EIirlfon c. R. R., 172 K\'. C., 587; Graham v. Charlotte, 186 
X. C., 649. 

I n  Construction Co. v. R. R., 185 S. C., at  p. 45, it is held: "When 
a trespass committed upon personal property results in an injury less 
than the destruction or deprivation of the property, or in an action 
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for a negligent injury to real property, the measure of damages is the 
reduced market value of the property proximately caused by the negli- 
gent act, and the rule generally adopted is to allow the plaintiff the 
difference between the market value of the property immediately be- 
fore the injury occurred and the like value immediately after the injury 
is complete," citing authorities. 

The correct and safe rule is the difference between the reasonable or 
fair market value of the automobile before and a f t e ~  the injury or 
damage. Ordinarily the value of the property damaged is to be de- 
termined as of the time and place of its damage or injury. Proof of its 
value within a reasonable time under the circumstances of the Dar- 
ticular case, before and after the injury is competent. Newsom v. 
Cofhrane,  185 N. C., p. 161; 8 R. C. L., 487-8-9. 

I f  the questions complained of mere objectionable, like the following: 
"Immediately after the wreck, what, in your opinion, mas that car 
worth?" the witness cured it by his answer : "The m n k e t  value had 
depreciated at least 50% in nly opinion." The court also cured it in 
the charge: ('Yet, in the market, the value of it in the market has been 
depreciated and that is the test, not what it is worth to Mr. DeLaney, 
not horn long it would last, not how much strength it had, but what that 
automobile in the open market would have sold for immediately befqre 
this collision, put on the market and sold by a person under no obliga- 
tions to sell and bought by a person under no obligations to buy; that 
is what is meant by its market value." The definition of market value 
is practically that laid dovn in R. R. v. Armfield, 167 N. C., 464. We 
think the court met fully the requirements of the law in the charge on 
damages. On the entire record we can find no prejudicial or reversible 
error. The facts of the collision mere testified to by two witnesses, 
found to be credible by the jury, and defendant introduced no evidence 
to the contrary. 

PITo error. 

CHARLES D. FOIL ET AL. V. THE BOARD O F  DRAINPLGE CORIRS. OF 
BIG COLD TYATER DRAINAGE DISTRICT NO. 1 OF CABARRUS 
COUNTY A N D  TV. E. EZZELL. 

(Filed 8 December, 1926.) 

1. Drainage Districts-dssessments-Drainage Commissioners-Dist~aibu- 
tion of Surplus Funds--Statutes. 

Tihere a drainage district of a county having assessed the property 
owners therein for improvements, and when having conlpleted the same 
there is a surplus in the hands of the county treasurer, the hoard of 
drainage commissioners may, upon the exercise of a sound discretion, and 
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in good faith, determine that the fund on hand is not necessary for fur- 
ther disbursements for the benefit of the district, according to the plan 
adopted, and distribute the same proportionately among those assessed 
in accordance with law, especially when such owners have thereto agreed. 
C. S., 5372(3). 

2. Sam-Executors and Administrators-Heirs at Law. 
Where, after completing a drainage project the drainage commissioners 

of the district have resolved to distribute a surplus in the hands of the 
county treasurer to those whose property has been assessed for the pur- 
pose, the part thereof of a deceased person, who had conveyed the land. 
is not an appurtenance to the land so conveyed, but passes as personal 
property to his personal representative, and not directly to his heirs at 
law. 

APPEAL by defendant, W. L. Ezzell, from Stack,  J., at  October Term, 
1926, of CABBARUS. Remanded. 

Controversy without action to determine to whom a fund now under 
the control of defendant Board of Drainage Commissioners, for distri- 
bution, should be paid. 

F rom judgment directing said board to pay said fund to the admin- 
istrator of M. Foil, deceased, defendant, W. L. Ezzell, appealed to the 
Supreme Court. 

Caldwell & Caldwell f o r  plaint i fs .  
Palmer & Blackwelder for defendants. 

CONNOR, J. Big Cold Water Drainage District No. 1, of Cabarrus 
County, S. C., was established in  1913 by a proceeding in  accordance 
with the drainage law of this State. See C. S., chapter 94, Art. 5. 
The assessment made upon the land included in  the district then 
owned by M. Foil for the benefit of the district was $1,452.33. This  
sum mas paid in  cash by him, as landowner, to the treasurer of Cabar- 
rus County; said land was thereby released from liability to be assessed 
for improvements then contemplated and thereafter made in  the said 
district. C. S., 5352; Pub.  Laws 1909, ch. 442, see. 32;  Pub.  Laws 
1911, ch. 67, see. 9. 

M. Foil  has since died, leaving plaintiffs as his heirs a t  law. On 31 
May, 1920, plaintiffs conreyed the land upon which the sum paid by 
M. Foil  was assessed, and which descended to them as heirs a t  law of 
M. Foil, to  defendant, W. L. Ezzell, who is now the owner thereof. 

On 1 January ,  1926, all the bonds theretofore issued, and all the debts 
theretofore contracted by the board of drainage commissioners, for the 
improvement of lands included in said district, had been paid. There 
remained in  the hands of the treasurer of Cabarrus County, and under 
the control of said board of drainage commissioners, unexpended, the 
sum of $6,891.70. At a meeting of the owners of all the lands included 
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in said district, regularly called by the clerk of the Superior Court of 
said county, by unanimous vote, the board of drainage commissioners 
was requested to retain, for emergencies $200 of said sum, and to dis- 
tribute the remainder, pro rata, "to the people who paid it, and where 
the lands have changed hands, to such persons as the court may direct." 

The board of drainage commissionefs have correctly determined that 
the pro rata share of the amount to be distributed, on account of the 
assessment paid by 31. Foil upon the land then owned by him, and 
now owned by defendant, W. L. Ezzell, is $418.36. 

Plaintiffs contend that this sum should be paid to them as heirs at 
law of 11. Foil: defendant. W. L. Ezzell. contends that it should be paid 
to him as the present owner of said land, claiming under plaintiffs, 
who by their warranty deed conveyed to him the land, with all appur- 
tenances thereto; defendant, the board of drainage commissioners is 
ready and willing to order the treasurer of Cabarrus County to pay 
said sum to such person or persons as the court may direct. 

The court was of opinion that said sum was not an appurtenance to 
the land, but mas personal property, belonging to the estate of N. Foil, 
deceased. I n  accordance with this opinion it mas adjudged that said 
board of drainage commissioners be and they mere direzted to pay said 
sum to the administrator of M. Foil, deceased. Defendant, W. L. 
Ezzell, excepted to the judgment, and upon his appeal to this Court 
assigns same as error. 

The treasurer of Cabarrus County held the surplus in his hands on 
1 January, 1926, belonging to said drainage district, for future dis- 
bursements for the benefit of said district, or subject to the order of 
the board of drainage commissioners of the district. C!. S., 5372, sub- 
s ~ .  3. The hoard of drainage commissioners, having determined in 
good faith that it mas not necessary to hold said surplus for future dis- 
bursements for the benefit of the district, all its bonds and debts having 
bwn paid, has the power, certainly upon the request of the owners of 
all the lands in the district, to distribute said surplus, pro rata, among 
the persons entitled thereto. 

Defendant, W. L. Ezzell, as the present owner of the land enjoys all 
the benefits x-hich shall hcrcaftw accrue to  the land by reason of the 
fact that it is includcd n-ithin the drainage district. Assessm~nts here- 
nftrr made in order to maintain the district, and thus to continue its 
benefits, will he liens upon all the lands in the districi;, including the 
lands of defendant, from and aftcr tlir date of each assessment. Plain- 
tiffs cannot be held liable to defendant. upon his payment of such assess- 
ments, under the warranty in their deed. Such assessments will be in  
the nature of a tax, the burden of wllich must be borne by the land 
which receives the bcnefits for which the assessments ar. made. Drain- 
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age Conzrs. 1 % .  Sparks, 179 S. C., 581; Pate c. Banks, 178 S. C., 1 3 9 ;  
Taylor I - .  Drainage Comrs., 176 K. C., 224. C. S., 5371, which provides 
that  a grantor, who holds under a warranty deed, and who pays an  
assessment levied prior to the conreyance to  him, shall have a right of 
action against the varrantor  of his  title, does not apply to an assess- 
ment made after the conveyance, i n  order to maintain the district, and 
thus continue its benefits. 

The  assessment paid by M. Foil  was for  improvements made long 
prior to the conreyance of the land to defendant, W. L. Ezzell. I t  does 
not appear that  any assessment has been made upon the land since its 
conveyance to defendant, or that  he has paid any par t  of the fund now 
to be distributed. Defendant took the land, under his deed, with all the 
benefits 11-hich had accrued from the improrements made by reason of 
the assessment vhich had been theretoforc paid. Any excess in this 
assrssme~~t  unespended and not required for future disbursements can- 
not be held to be "appurtenances" to the land, ~vhich  passed to defend- 
ant under his deed. The word "appurtenances can have no other or 
greater meaning than to  comprehend things in the nature of incidents 
to the land." Bp7nze zl. Gzq, 6 N. C., 342. ,In "appurtenance" has 
been defined as "a thing vhich  belongs to another thing as principal, 
and 15-hich passes as incident to the principal thing." I t  must have 
such relation to the principal thing as to be capable of use in connection 
therevith. 4 C. J . ,  1467, and cases cited. I n  its ordinary sense the 
tcrm does not embrace personal property. 4 C. J . ,  1470. 

T c  concur in the opinion of the court, in accordance ~ v i t h  which the 
judgment m s  rendered. The  pro rata share of the amount to be dis- 
tributed on account of the assessment paid by 31. Foil should be paid, 
as the court directed, to his administrator. I t  is a part  of the personal 
asqets of his estate, and did not pass to plaintiffs as his heirs a t  law. 
I n  no erent could i t  be held that  plaintiffs are entitled to the sum, as 
heirs at lam-, for  if i t  '(VPS part of the land. and descended to them with 
the land, it would pass by their deed to defendant, W. L. Ezzell. 

The  administrator, homerer, is  not a party to this controversy. The  
action is remanded in order that  the administrator, with the consent of 
the parties hereto, may romp in and make himself a party to this con- 
troversy and receive said sum. The fact that he has filed his final 
account does not deprive the administrator of his right to receive or to 
recorcr an asset of the estate thereafter discorered. When the adminis- 
trator has been made a party hereto, with the consent of plaintiffs and 
defendants, a judgment in accordance with the holding of Judge Stack, 
herein approved by this Court, should be entered, to the end that  all 
parties may be bound by said judgment. I f  such consent is not given, 
the administrator should proceed as he may be advised to recover said 
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sum as an  asset of the estate of his intestate. Payment to him as di- 
rected by the court, will discharge the liability of the board of drain- 
age commissioners and of the treasurer of Cabarrus County on account 
of the sum involved in this controversy. I x t  the ncticm be remanded. 
I t  is so ordered. 

Remanded 
- 

IR' THE MATTER O F  THE LAST  ILL AND TESTAMEST O F  L. -1. CRAIG. 

(Filed 8 December, 1926.) 

\\'ills--Undue Influence-Evidence-Sonexpert Witnesses. 

I3vidence is incompetent from a nonespert witness that the testator, 
whose will mas being tried upon the issue of de~%savi t  ceZ 1 ~ 0 ~ 1 ,  was un- 
der the undue influence of the wife when ~unliinq the will in question in 
her favor. Where undue influence and mental incapacity are in question, 
it is better to submit each under separate issues. 

CIVIL A C T I ~ K ,  tried at May Term, 1026. of' CALDWELL before L a n e ,  J., 
and a j u r ~ .  

On 20 May, 1925, L. 3. Craig executed a last will and testament, de- 
vising to his wife, Lillie A. Craig, all of his property and appointing 
her executrix of the will. The  testator left him survivirg an only child 
by a former marriage, to wit, Xrs .  Edi th  Price. The testator had no 
child by his second wife, Lillie A. Craig. The devisee and executrix, 
Mrs. Lillie *\. Craig, presented the will for probate and obtained let- 
ters of administration upon the estate. Thereafter Mrs. Price filed a 
caveat to said vil l .  Pending the tr ial  of the issue, Mrs. Lillie Craig 
died intestate, leaving as her heirs a t  law and distributcles her brothers 
and sisters, who xwrc duly made parties to the proceedin,:. 

The case was tried upon the single issue: "Is the  paper-writing pro- 
pounded for probate, or any part thereof, the last will aqd testament of 
L. A. Craig?" 

The jury ansx-ered the issue no, and the propounders appealed, 
assigning errors. 

Squiws cfi Sl'himzont and E.  11. Cline for p r o p o u n d e r s .  
11'. C. Xawland, F .  A. Linney artd Lazurcnce Wnlicfield f o r  caveators. 

BROGDEK, J. T h e  caveators allege that the testator did not have 
sufficient mental capacity to make a d l ,  and that said mill mas ob- 
tained by his wife, Lillie A. Craig, and her close relatives by means of 
undue and improper influence and duress exercised upon the said tes- 
tator. 
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This Court has intimated in cases of this kind that it is a better prac- 
tice to submit separate issues relating to mental capacity and undue 
influence. In re Rawlings' Will, 170 N. C., 58. 

A niece of the testator was asked the following question: "From your 
experience and observation while you were there, and of the deceased, 
your uncle, I'll ask you whether or not in your opinion he was under 
the domination, direction and control of his wife." 

The ~vitness answered: "Yes, sir, he was." 
The propounders excepted to the ruling of the court in permitting 

the question and answer. 
Another witness mas asked: "Are you able to state as to whether or 

not he mas under the influence and domination and control of his wife?" 
The witness answered: ' T o t  positive." 
The propounders excepted to the ruling of the court in permitting 

the question and answer. 
Another witness was asked: "From your experience and observation, 

have you an opinion as to whether or not he was under the influence and 
domination and control of his wife, Mrs. Lillie Craig?" 

The witness answered : '(Somewhat, yes." 
The propounders excepted to the ruling of the court in permitting 

the question and answer. 
Bnother witness was asked: ('From your experience and observation 

Tisiting that home there, and seeing and judging the relations between 
Mr. Craig and his wife, have you an opinion as to whether or not she 
exercised influence over him and he was under her dominion and con- 
trol ?" 

Witness answered: "I think SO.,, 

The propounders excepted to the ruling of the court in permitting 
the question and answer. There was other testimony to the same effect. 

The law is well settled, that in cases involving the mental capacity 
of a testator to make a mill, that a nonexpert witness, though not a 
subscribing witness or even present when the will is made, may testify 
as to the mental condition of a testator if he has had reasonable or ade- 
quate opportunity for observation. Bond 1 % .  -Iffg. Co., 140 N. C., 381; 
In re RawTings' Will, I70 N. C., 58; Hyatt v. Hyatt, 187 N .  C., 113. 
This principle, however, has never been extended by the courts to include 
opinions as to undue influence. 

I n  Stelcart v. Stewart, 155 N.  C., 341, the caveator was a son by the 
first marriage, and the propounder mas the second wife and chief bene- 
ficiary. The following question was asked: "What influence did Cassie 
Stewart seem to exert over Henry Stewart, Sr.?" The witness an- 
swered: "She certainly seemed to do most of the talking, and he seemed 
to be under her thumb a good deal." The court excluded the question 
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and  answer. Clark, C. J. ,  says :  "The question was excluded upon  t h e  
ground t h a t  i t  was leading. W e  also th ink  t h a t  i t  was incompetent as 
t h e  expression of a conclusion which it was  the  province of t h e  j u r y  t o  
d r a w  upon  facts  placed before them. T h e  co ld i t ion  of the testator's 
mind  was a mat te r  a s  t o  which a n y  one having opportuni ty f o r  observa- 
tion can  testify, subject to  cross-examination t o  test t h e  d u e  of the  
opinion expressed by  the  xvitness, Clm-y T .  Clnry, 24 X. C., 78 ,  but 
whether there n a s  undue influence is a question f o r  the  j u r y  to  decide 
f r o m  t h e  facts  and  circumstances placed i n  evidence . . . B u t  i t  
would not h a r e  been competent f o r  t h e  witness . . . to  testify t h a t  
such person h a d  a controlling influence over the  testatos." 

T h e  evidence, therefore, mas iricompetenf a n d  inadmissible, and  con- 
stitutes rerersible error .  There  a r e  other  st3rious questions presented i n  
t h e  record a s  to  the  competency of er idenw, but  we express no opinion 
i n  regard t o  thcm f o r  the  rc.nson t h a t  there must  be a new tr ia l  f o r  t h e  
errors  specified, and  each p a r t y  is  entitled to have  t h e  case t r ied upon 
i ts  meri ts  without  the  embarrassment of int imation f r o m  this  Court .  

N e w  tr ia l .  

STATE v. STOKES CHURCH 

(Filed S December, 1926.) 

1. Criminal I,a~v-~vitl~nc~-I)wlamtions-Hears~~. 
Upon the trial of nn action for unlawfully breaking into a storehouse 

with thtl intent to commit Iarcmy. and the commitme~t  of the offense 
of lnrccny, etc., where there is evidence that the cfefent3ant and another 
\\-ere found carrying a snitcacr containing the stolen r:oocls, with other 
evidence of their guilt, declnrntions of the other person so found, nhile 
escnpinq nrrest, to the effect that  he alone had committed the offenqe. 
are  hearsay and incompetent. 

2. Jnstri1rtions-YeI.dirt-..2~~p<~al and E1,ror-Harmless 'Error. 
Where there are  several counts of the indictment, and the charge 

mas correct npon those upon which a conriction had been had, the ver- 
dict cures error, if any, committed. in not giring the l~rinciples of law 
arising from the evidence npon the count upon mhich the appealing ile- 
fendant was acquitted. C. S., .5M. 

APPEAL b y  defendant  f r o m  Siler, 8pecial Judge, a t  J u l y  Tcrm,  1926, 
of CATATYBA. 

T h e  defendant a n d  others were prosecuted upon  a n  indictment  charg- 
i n g  t h e m  ( 1 )  v-ith unlawful ly breaking and  entcr ing a :storehouse occu- 
pied by  E. R. Yount  & Company with intent  therein to  commit larceny;  
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( 2 )  with larceny; ( 3 )  with receiving stolen property. H e  mas con- 
victed upon the first and second counts and appealed from the judg- 
ment. 

ilttorney-General Brummitt and Assistant Attorney-General Xash 
for the State. 

A. A. Whitener, Louie A. Whitener, T .  Manly Whitener and Jesse C.  
Sigmon for defendant. 

A D . A ~ ,  J. The storehouse mas entered and the larceny was com- 
mitted on 2 June, 1926, at night, and two days later the chief of police 
in Granite Falls saw the defendant and Charlie Craven walkinn down a 

u 

railroad track in Burke County. Each of them carried a suitcase con- 
taining a part of the stolen property. V h e n  the officer called to them to 
stop Craven ran, jumped into the river, and escaped; the defendant was 
arrested and imprisoned, and vas  aftem-ards tried and convicted. 

Upon the trial the defendant attempted to set up an alibi, and his 
testimony was corroborated by that of other witnesses. He  now con- 
tcnds-the evidence was circumstantial-that he vas  convicted for the 
reason that he happened to be found in company with Craven. His  ex- 
planation is that he carried the suitcase for Craven; and in his exami- 
nation as a witness he gave his reason for doing so, and insisted that he 
had not previously been with Craven or with any of the codefendants. 
IIe offered to show by the cross-examination of the chief of police and 
by his o m  testimony that Craven, as he ran away to escape arrest, said 
that he was the owner of the two suitcases and the clothing they con- 
tained, and that the defendant had no knowledge of their contents. The 
proposed testimony mas excluded and the defendant excepted. 

There was no error in the exclusion of this evidence. A confession 
made, not by the defendant, but by a third person, is not admissible. 
While authority favorable to the admission of such evidence is not alto- 
gether wanting, most of the American courts exclude statements of this 
character. With us the principle may be regarded as definitely estab- 
lished. I n  S. v. May, 1 6  S. C., 328, the defendant offered in evi- 
dence the confession of William May that he alone mas guilty of the 
crime for n~hich Daniel mas prosecuted. I n  rejecting this evidence 
C h i ~ f  Justice Rufin said: '(Except the facts of the respective residences 
of the parties, which of themselves do not tend to establish guilt in 
either of the parties, it is obvious that all the evidence, as well that re- 
c e i v ~ ~ l  as that rejected, consists of the acts and declarations of other 
persons, to which neither the State nor the prisoner is privy. I think 
the whole of it mas inadmissible. The confession is plainly so. I t  is 
mere hearsay. I t  may seem absurd to one not accustomed to compare 
proofs, and estimate the weight of testimony according to the tests of 
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veracity within our power, that an unbiased confession of one man that 
he is guilty of an offense with which another is charged should not 
establish the guilt of him who confesses it, and, by consequence, the 
innocence of the other; but the law must proceed on general principles, 
and it excludes such a confession upon the ground that it is hearsay 
evidence-the words of a stranger to the parties, and not spoken on 
oath. Indeed, all hearsay might have more or less effect, and from 
some persons of good character, well known to the jury, it might avail 
much. Yet it is all rejected, with very few exceptions, which do not in 
terms or principle extend to this case. Even a judgment upon the plea 
of guilty could not be offered in evidence for or agains; another, much 
less a bare confession. As a declaration of mother estal~lishing his own 
guilt, the confession of a slave might be used upon the same principle. 
This, I recollect, was attempted in Owen's case, and also in Kim- 
brough's; but in  the Supreme Court it was abandoned, and the point is 
not reported." In  the same case Judge Danicl remarked: "The hearsay 
declarations of William May, that he committed the crime, were not on 
oath, nor was there any opportunity for a cross-examination. The evi- 
dence, therefore, according to the plainest principles of law, was prop- 
erly rejected.'' 

The principle is maintained in the later cases of S v. Duncan, 28 
IS. C., 236, 239; S. v. White, 68 N. C., 158; S. v. Hayntx, 71 N. C., 79; 
S. v. Bishop, 73 N .  C., 44; S. v. Boon, 80 N .  C. ,  461 ; S. v. Gee, 92 
Y, C., 756 ; S. v. Lane, 166 X. C., 333. To  hold that Craven, who had 
escaped arrest by flight, should liberate his ronfederate by the "taunting 
adieu," "I have done it, turn your sword against me," would introduce 
a novelty not hitherto recognized in the administration of the criminal 
law in this State. 

The defendant excepted to the charge on the ground that the judge 
failed to state in a plain and correct manlier thc evidence in  the case 
and to declare and explain the law arising thereon. C. S., 564. I t  is 
insisted that no definition of larceny or of the burglarious breaking was 
given the jury, and that the essential elements of the crimes were not 
explained. We hare  had occasion to say that a statement of the conten- 
tions of the parties, together with a simple enunciation of a legal p i n -  
ciple is not a sufficient compliance with the statute. TITc:tson v. Tanning 
Po., 190 N .  C., 840. I f  the charge, otherwise clear, ic3 subject to this 
criticism the inadvertence was no doubt due to the fact that the defense 
was an alibi and the alleged impossibility of the defendant's guilt. 

The principal question had reference to  the defendant's participa- 
tion in  the crimes rather than to their essential elemenls; but as to the 
counts on which the defendant was convicted the constituent elements 
were at least inferentially given in the beginning of the charge. We find 

No error. 
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W. S. E P L E Y  v. COMMERCIAL C R E D I T  COMPANY. 

(Filed 8 December, 1926.) 

Vendor and Pnrchaser-Automobil-ntrac64 - Partial Paymnts- 
Tender--Measure of Damages. 

Where a credit company to whom a dealer had sold a contract and 
notes upon a partial payment plan, has possessed and wrongfully sold the 
car after full payment of arrears had been tendered by the purchaser 
of the car, the measure of damages in the latter's action is the fair mar- 
ket value of the car at  the time of the refusal of the tender of payment, 
not exceeding the purchase price, less whatever amount he may still be 
due the seller under the terms of his contract. 

APPEAL by defendant from Schenck, J., at March Term, 1926, of 
MODOWELL. New trial. 

The plaintiff sued to recover the amount he had paid on the purchase 
price of a car, and the following verdict was rendered: 

1. I n  what amount, if any, is plaintiff entitled to recover of defend- 
ant, Commercial Credit Company? 

Answer : Full amount-$239.77 with interest. 

Hudgins, Watson & Washburn for plaintiff. 
J .  Laurence Jones, J .  L. Delaney and Illorgan & Ragland for de- 

f endant. 

ADAMS, J. On 12 September, 1924, the plaintiff and the Old Fort 
Motor Company mutually executed a conditional sale agreement by the 
terms of which the plaintiff purchased from the company a Ford tour- 
ing car at  the agreed price of $513.12. He  made a cash payment and 
agreed to pay to the seller or its order $342.12 in twelve monthly install- 
ments of $28.51 each, evidenced by his promissory notes. The agree- 
ment and the notes mere afterwards assigned by the Old Fort Motor 
Company to the defendant. Some time after the defendant became the 
holder of the notes and agreement the car was seized by the sheriff of 
McDowell County under the provisions of C. S., 3403, relating to the 
prohibition law. I t  is intimated, though it does not distinctly appear, 
that the defendant gave a bond to have the car released from the custody 
of the sheriff. The written agreement contains a provision that upon 
any default or upon the buyer's losing possession of the car all the un- 
paid balance of the purchase price should forthwith become due and 
payable; and it is said that the defendant after getting possession of the 
car sold it under the terms of the contract. The plaintiff testified that 
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he had paid on the purchase price the sum of $239.77, that he had ten- 
dered the remainder claimed to be due, and that the defendant had 
refused to accept the payment or to return the car. H e  brought suit to 
recover the amount he had paid on the purchase price. 

I n  reference to the issue submitted the trial judge gave the following 
instruction, to which the defendant excepted : "But, however, should YOU 

find on the contrary that he did not cause it to be used or permit it to 
be used for intoxicating whiskey, and he did make a tender of all the 
money that was due prior to the sale of thc car, then he would be en- 
titled to recover something. The amount he is entitled tcl recover should 
be $239.77, or such smaller amount as you find he is entitled to recover. 
He  contends he should recover that entire amount. H-e says that he 
paid $234.51 for the car, and that he paid $5.26 for irsurance, which 
was returned by the insurance company, and he contends he should 
recover the total amount of those two amounts, which is $239.77, and 
that's the amount he contends he has lost by reason of the fact that the 
car was wrongfully withheld from him. H e  contends the car was worth 
more than $239.77 and, therefore, since he has paid that much, and 
since the car has been taken away from him he is out that much and has 
lost all of that amount." 

I t  will be noted that no specific rule is laid down for the measure of 
the plaintiff's loss. To say that the plaintiff should recover $239.77 or 
such smaller amount as he should be entitled to is to leave the recovery 
to the arbitrary judgment of the jury without prescribing any rule as a 
guide. I f  the plaintiff paid a part of the purchase price and made a 
formal tender of the remainder due, and the defendant under these cir- 
cumstances wrongfully sold the car the measure of the plaintiff's loss 
mould he, not necessarily the amount he had paid, but i he fair market 
value of the car at  the time of the defendant's wrongful refusal to 
return it, in no event to exceed the purchase price, less the remainder 
due thereon by the plaintiff. Xellogg v. dfalick, 4 An. Cas. (Wis.), 
893; Russell v. Butferjield, 21 Wendell, 300; Bourn v. C'ohen, 145 Pac. 
(Kan.), 559; Barbee v. Scoggins, 121 X. C., 135; 11 C. J., 597, 
see. 299. 

For the error complained of there must be a 
New trial. 
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CHARLIE COCHRAN v. WILL COLSOX ET AL. 

(Filed 8 December, 1926.) 

Tenants in Common-Owelty-Judgments--Limitation of Action-Sotice 
-Parties. 

Where the commissioners to divide lands held by tenants in common 
award omelty to one of them to equalize his share with the other, the 
ten-pear statute of limitations begins to run from the confirmation of 
the report by the clerk, approved by the judge, C. S., 3232, and the fact 
that the clerk has not docketed the judgment in the seven years, as 
between the parties having at least constructive notice of the proceedings, 
does not alone repel the bar of the statute. C. S., 3230, 3231. 

APPEAL by plaintiff from Schenck,  J., March Term, 1926, of STANLY. 
Reversed. 

Motion for leave to issue execution to enforce payment of owelty of 
partition. From order of clerk, denying motion, plaintiff appealed to 
the judge. From his judgment confirming the order of the clerk, plain- 
tiff appealed to the Supreme Court. 

J.  R. Price for plaintiff. 
Brown & Silces for defendants.  

CONNOR, J. This is a special proceeding for the partition of land 
located in Stanly County among tenants in common, commenced by 
summons dated 27 March, 1916, and returnable before the clerk of the 
Superior Court of said county. The report of commissioners appointed 
to make partition of said land, pursuant to judgment entered by con- 
sent on 18 February, 1918, mas duly confirmed on 22 June, 1918. I n  
their report the commissioners directed that lot No. 3, allotted to de- 
fendant, Will Colson, should pay to lot No. 1, allotted to plaintiff, 
Charlie Cochran, the sum of $250.00 to make an equal division. The 
report and decree of confirmation were duly recorded, as required by 
C. S., 3231, on 29 January, 1919. Plaintiff and defendant entered into 
possession of their respective shares and now own same. 

On 13 February, 1926, upon motion of plaintiff, supported by affi- 
davit, notice was issued by the clerk, and thereafter served on defendant, 
requiring him to show cause, if any he had, why execution should not 
issue to enforce payment of the owelty of partition. Defendant filed 
answer, and among other defenses, plead the lapse of seven years from 
the date on which the report of the commissioners was confirmed, to 
the date on which the charge for owelty of partition was entered on the 
judgment docket in the office of the clerk of the Superior Court of 
Stanly County, under the provisions of C. S., 3232. Defendant admitted 
that no part of the sum of $250 had been paid. He  contended that the 
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judgment for owelty of partition, now duly docketed as provided by 
statute, was erroneous, or at  least irregular, and prayed to be relieved 
of said judgment on account of excusable neglect, etc. 

Upon the hearing the clerk found that thr. judgment For owelty was 
not docketed in his office, on his judgment docket, within seven years 
from the date of the decree of confirmation of the commissioners' report. 
No facts were found by the clerk with respect to the other defenses set 
up in the answer and relied upon by defendant. Upon the finding of 
fact made by him, the clerk entered an order, denying the motion. Upon 
plaintiff's appeal to the judge, this order was affirmed, wlthout any fur- 
ther findings of fact by the judge. Plaintiff excepted; upon his appeal 
to this Court his sole assignment of error is based upon this exception. 

Plaintiff's right to enforce payment of the owelty of partition accrued 
at the date when the report of the commissioners was confirmed. I n  r e  
Ausborn, 122 N .  C., 43. This right will not be barred u ~ t i l  the expira- 
tion of ten years from such date, to wit, 22 June, 19113. iiewsom~ v. 
Hawell, 168 h'. C., 295; Smith, Ex parte, 134 N. C., 4!)6. Failure of 
the clerk to docket the owelty of partition upon his judgment docket, as 
required by C. S., 3232, within seven years after such date, does not 
affect the right of plaintiff to enforce paymmt of the owelty by execu- 
tion. Compliance with the provisions of the statute is lot required to 
protect the right of a party to a proceeding for partition, in  whose 
favor a charge of owelty has been made by the commissioners, and con- 
firmed by the court, certainly as against a party to the proceeding. I t  is 
expressly provided in  the statute that the docketing of the owelty 
charges shall not have the effect of releasing the land from the owelty 
charged in the special proceeding for partition. Defendant, as a party 
to the proceeding, is fixed with notice of the charge made in the report 
of the commissioners and confirmed by the decree of the court. H e  did 
not except to the report of the commissioners, or file ob,jections thereto 
during the twenty days which elapsed from the filing of the report to 
its confirmation. 

I t  was error to deny plaintiff's motion upon the sole finding of fact 
made by the clerk. We have examined the affidavits and exhibits filed 
by defendant on the hearing before the clerk. No facts appear therein 
which sustain the defenses set up in  the answer. The decree of con- 
firmation has not been impeached. There was no mistake, fraud or 
collusion affecting the report of the commissioners or the decree of the 
court; the decree is binding between plaintiff and defendant. C. S., 
3230, and C. S., 3231. 

The judgment must be reversed to the end that an order may be 
entered by the clerk that execution issue in accordance with plaintiff's 
motion. I t  is so ordered. 

Reversed. 
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C. H. NANCE v. J. A. A N D  J. H. HULIN,  TRADISG as HELIX BROTHERS. 

(Filed 8 December, 1926.) 

Bills and Irr'otee-Negatiable Idrument+Endorsers-3fortgages-Par- 
tial PaynlentLimitation of Actions--Sbtutes. 

Where a chattel mortgage on crops secures the payment of the maker's 
note and the mortgagee endorses the note, C. S., 441, 3044, and mortgages 
to another, the bar of the three-years' statute of limitations which has 
otherwise run will not be repelled by payments on the note from the sale 
of the crop, as against the endorser, or without evidence of his intent 
to make the payment and thus impliedly at least acknowledge the debt; 
and his having attended the mortgage sale of the crop and become a pur- 
chaser, is not sufficient. 

APPEAL by defendants from Yount ,  Special Judga, at April Term, 
1926, of MONTGOMERY. New trial. 

On 10 January, 1922, Fradger Little executed his promissory note to 
the defendants for $489.36, payable 1 November, 1922, and on 10 
August, 1922, the defendants duly endorsed the note to the plaintiff. 
The note was secured by a chattel mortgage (which also was assigned to 
the plaintiff) on Little's interest in certain crops. On 28 July, 1923, 
the plaintiff credited on the note $89.30 and $8.25, each sum having 
been received from the sale of property embraced in  the mortgage. The 
plaintiff testified that J. A. H u h ,  one of the defendants, attended the 
sale and bought corn at the price of $89.30 and potatoes at $8.25. These 
are the only payments that have been made on the note. The summons 
was issued on 16 December, 1925. 

Brittain, Brittain & Brittain for defendants. 

ADAMS, J. The liability of the defendants was that of endorsers and 
as against them the plaintiff's cause of action was barred by the three- 
year statute of limitations. C. s., 441, 3044; Houser v. Fayssoux, 168 
N. C., 1 ;  Bank v. Wilson, ibid., 557; Dillard v. Mercantile Co., 190 
N.  C., 225. The statute of limitations began to run at the maturity of 
the n o t e l  November, 1922. Triplett v. Foster, 115 N .  C., 335. The 
action was brought on 16 December, 1925, and is barred unless the 
alleged payments arrested the running of the statute. The trial judge 
instructed the jury that if the two payments were credited on the note 
"by virtue of sales of goods embraced in the chattel mortgage assigned 
to the plaintiff as security with the knowledge and consent of the de- 
fendants the credits would stop the running of the statute and it would 
run anew from that date." C. S., 416. 

This instruction, we think, is subject to exception. I n  Battle v. Bat- 
tle, 116 N .  C., 161, it is said that the effect of a partial payment is not 
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of statutory origin, but is an  exception conceded by the courts, and that  
such effect is allowed only when the payment is  made under such cir- 
cumstances as mill warrant  the clear inference that  the debtor recognizes 
the debt and his obligation to pay the remainder due. It is  necessary 
that the payment be voluntary, that  i t  be such as to i m ~ l y  in  law tha t  
the debtor ackno~vledges the debt and distinctly promises to pay i t ;  but a 
payment made under circumstances which repel such implied promise 
will not stop the running of the statute. Hcwlett v. Schcnck, 82 N. C., 
234; Supply Co. v. Dolcd, 146 N. C., 191; Kilpatrick v. Kilpatrick, 
187 X. C., 520. I n  Bunk v. King, 164 N. C., 303, the cefendants exe- 
cuted their note to  the plaintiff, a bank, and authorized the cashier to  
sell certain collateral securities and to apply the proceels to  the pay- 
ment of the note. On  the theory that  the debtors had appointed the 
cashier their agent to sell the securities and to apply the proceeds, and 
had agreed to remain liable to the holder of the note for any deficiency, 
i t  n a s  held that  such sale and payment repelled the bar of the statute. 
The facts are distinguisllable from those in  the present appeal. I t  is  
t rue that  the plaintiff seized the mortgaged property, 01. a par t  of it, 
a t  the suggestion of the defendants and requested J. A. I Iu l in  to attend 
the sale and "protect his interest by bidding on the crops"; but Hulin's 
purchase of the corn aud potatoes did not necessarily imply an  acknowl- 
edgment of his liability or his voluntary payment at, an  endorser, 
and the  mere entry of the two payments as credits on ,he note "with 
the knowledge and consent of the defendants" would not of itself arrest 
the running of the statute. Wi th  or without the consent of the  defend- 
ants, i t  was the duty of the endorsee to credit the paymunts. The ele- 
ment of the intent of the parties seems not to have bc.en considered. 
The  error complained of entitles the defendants to a 

New trial. 

K A T E  R I T C H I E ,  A D A ~ I N I S T R A T ~ R  OF EFIRD T .  RITCHIE, V.  H I G H  P O I N T ,  
T H O M A S T ' I L L E  a s o  DENTON R A I L R O A D  C'O. 

(Filed 8 December, 1NLB.) 

1. Seglkcnce-&ilroatls->faster and Se rvan tEmploge r  and Employee 
-Evidence-Nonsuit-Rule of Prudent Man-Questions for Jury. 

Evidence that the flagman on defendant railroad company's train saw 
the deceased a t  work in the course of his employment under a discon- 
nected box-car on the defendant's track, and about fifteen minutes there- 
after signalled the engineer on the train to  couple it therewith which 
resulted in death, is sl~fficient to take the case to the jury under the rule 
of the prudent man. 
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2. Same-Contributoq Segligence-Damages-Statutes. 
Where there is evidence that the defendant railroad company negli- 

gently coupled a box car under which the deceased was at work to its 
train, causing his death, the fact that the deceased was guilty of con- 
tributory negligence in failing to place the customary sigiials where he 
was at work, does not entitle the defendant to a judgment as of nonsuit, 
and the amount of the verdict will be reduced under the doctrine of 
comparative negligence. C. S., 567. 

APPEAL by defendant from Shaw, J., at April Term, 1926, of GUIL- 
FORD. KO error. 

Action to recover damages for wrongful death. Deceased was an em- 
ployee of defendant, a common carrier, by railroad. The issues answered 
by the jury mere as follows: 

1. Was the plaintiff's intestate killed by the negligence of the de- 
fendant, as alleged in the complaint? Answer: Yes. 

2. Did the plaintiff's intestate by his own negligence contribute to his 
death, as alleged in the answer? Answer: Yes. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Bnswer : $8,275.00. 

From judgment upon the verdict, defendant appealed to the Supreme 
Court. 

J .  A. Barringer and R. C .  Strudwick for plaintiff. 
Robeson cC Hau)orfh, a.nd Peacoclc, Dalton & Lyon for defendant. 

C o x x o ~ ,  J. Defendant, upon its appeal to this Court, relies solely 
upon its assignment of error based upon its exception to the refusal of 
its motion for judgment as of nonsuit, made at  the close of all the evi- 
dence. C. S., 567. 

Contributory negligence of the deceased, as found by the jury in its 
answer to the second issue, in failing to place flags or other signals on 
or beside the track. on which the car under which he was at work was 
standing, as notice of his presence under the car, to the conductor or 
engineer on defendant's train, which struck the car, and thereby caused 
the injuries, does not bar a recovery in this action, if the death of 
deceased resulted, in whole or in part, from the negligence of an em- 
ployee of defendant. Deceased at  the time he waA fatally injured was 
an employee of defendant, and engaged in  the performance of his 
duties: defendant is a common carrier b r  railroad. The effect of the 
answer to the second issue, as the court correctly instructed the jury, 
was to diminish the damages sustained by plaintiff in proportion to the 
amount of negligence attributable to deceased; only the damages, thus 
diminished, were recoverable by plaintiff, upon the affirmative answer 
to the first issue. C. S., 3466; C. S., 3467. 
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Plaintiff was injured on 28 October, 1925; he was at  the time a t  
work under a car, standing on defendant's track at  High Point; the car 
was struck by an engine which entered upon the track, for the purpose 
of "coupling up" the car, after the switch had been thrown by the flag- 
man. Neither the conductor nor the engineer on the moving train knew 
that deceased was under the car standing on the track. 

The flagman testified that he had seen deceased at  work under the 
car ten or fifteen minutes before he threw the switch as directed by the 
conductor; he gave the signal to the engineer to enter upon the track 
on which the car under which deceased was at  work wail standing; he 
did not know that deceased was then under the car;  the engine entered 
upon the track, struck the car and thus caused the fatal injuries to de- 
ceased. 

This evidence was properly submitted to the jury upon plaintiff's 
contention that it was negligence for the flagman, an employee of de- 
fendant, who had within ten or fifteen minutes seen deceased at  work 
under the car, to signal the engineer to pass over the switch and enter 
upon the track for the purpose of coupling up the car, without ascer- 
taining whether or not deceased had left a place of such grave danger; 
and upon her further contention that such negligence was the proximate 
cause of the death of plaintiff's intestate. The question as to whether 
or not, under all the circumstances as the jury might find them to be, 
from the evidence, the conduct of the flagman was that of an ordinarily 
prudent man, was for the jury to determine. under the instructions of 
the court. There are no exceptions to the charge of the court, either as 
to negligence or as to proximate cause; the charge, in full, is set out in 
the transcript to this Court, and is free from error. 

There was no error in refusing the motiop for judgment as for non- 
suit. The judgment is affirmed. 

No error. 

STATE v. BURGESS. 

(Filed 8 December, 1926.) 

Judgmemts---Crimind Law-ContinuanceApped and Error-Objections 
and Exceptions-Waiver. 

The defendant, on conviction of a criminal offense, has the right to 
have the judgment given at the term in which the conviction was had, 
so as to afford him the right to appeal to the Supreme Court, and it is 
error for the trial judge to continue the rendition of the judgment to 
some indefinite future time, under the defendant's exception, and when 
he has not waived this right. 
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APPEAL from Harwood, J., at August Term, 1926, of BURKE. Re- 
manded. 

Attorney-General Bmrnmitt and Assistant Attorney-Gmeral Nash 
for the State. 

Wilson Warlick and Spainhour & Mull for defendant. 

CLARKSON, J. The defendant was convicted of an assault with a 
deadly weapon, to wit, an automobile-"a large motor truck." 

The judgment of the court below is as follows: "It appearing to the 
court that a civil act?on is pending on account of the alleged assault, it 
is ordered that the judgment be continued upon payment of the costs." 
Defendant excepts. 

C. S., 4650, is as follows: "In all cases of conviction in the Superior 
Court for any criminal offense, the defendant shall have the right to 
appeal on giving adequate security to abide the sentence, judgment or 
decree of the Supreme Court, and the appeal shall be perfected and the 
case for the Supreme Court settled as provided in civil actions." 

I t  has been uniformly held with us that an ordinary statutory appeal 
will not be entertained except from a judgment on conviction or some 
judgment in its nature final. 8. v. Webb, 155 N.  C., 426. The same 
principle applies ordinarily in civil actions. Gilliam v. Jones, 191 
N. C., 621. 

From the record it appears that defendant excepted to the judgment 
of the court below being continued. There is no evidence that he waived 
any right or consented to the continuance. I n  a case of this character- 
misdemeanor: I n  S.  v. Hartsfield, 188 N.  C., p. 357, it is held: "A right 
arising during the progress of an orderly proceeding may be waived by 
express consent or by failure to insist upon i t  in  apt time. S. v. Paylor, 
89 N.  C., p. 539." S.  v. Hntthews, 191 N.  C., 378; S.  v. Lakey, 191 
N.  C., 571. The same principle applies in civil actions. Armstrong v. 
Polakavetz, 191 N.  C., 731. 

I n  the present case the prayer for judgment was continued. To this 
defendant excepted. He  had a substantial right that some final judg- 
ment be rendered so as to enable him to preserve his right under the 
law. There was error in continuing the judgment over defendant's ob- 
jection. I t  was a right he could, but did not, waive. I n  S.  v. Crook, 
115 N.  C., 760, it is said: "Such orders are not prejudicial but favor- 
able to defendants, in that punishment is postponed with the possibility 
of escaping it altogether; and it is presumed that the party adjudged 
guilty is present and assenting to if not asking for such orders. Gibson 
v. State, 68 Miss., 241." 

We do not intend to say, however, that a judge of the Superior 
Court has no power to continue a prayer for judgment from one term 
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to another, without the defendant's consent, if no terms are imposed 
and no cost is taxed at  the tirne the prayer is continued. I t  is some- 
times found to be expedient, if not necessary, to continu- a prayer for 
judgment, and the judges of the Superior Court may exercise this 
power, as above stated, with or without the defendant1:3 consent. Of 
course with his consent, express or implied, the prayer may be con- 
tinued or the judgment suspended uponthe  imposition of terms. 

The defendant did not consent to the iudgment being continued for " .A - 
an indefinite time, or waive any right, and he is entitled to have the 
judgment rendered. The case is 

Remanded. 

A. J. JXcKINNET v. NORTH CAROLINA STATE: HIGHWAY COJIJIISSION. 

(Filed 8 December, 1926.) 

Government-State Highway Commission-Roads and Highways-('on- 
den~rlation-Dm~es-R%hts and RemediesStatutes. 

The owner of land cannot maintain an action in tort against the State 
Highway Commission, an unincorporated governmental agency, for dam- 
ages caused to his land for its having been taken by the commission for 
highway purposes, and is confined for his remedy to the provisions of the 
special proceedings of 3 C .  S., 3S46(bb), 1716. 

APPEAL by defendant from Stack and Flnley,  JJ., at July  Term, 
1925, and April Term, 1926, of MITCHELL. 

Civil action instituted in  the Superior Court of Mitchell County to 
recover of the defendant damages for causes alleged in the complaint as 
follows : 

1. For that the defendant has wrongfully entered upon plaintiff's 
lands and appropriated a part thereof, reasonably worth $350.00, to its 
own use in  the construction of a State highway from Spruce Pine to 
Bakersville. 

2. For  that the plaintiff's remaining lands, on account of the wrong- 
ful manner in  which the defendant has constructed its road, have been 
greatly damaged to the extent of $150.00, making a total claim of $500 
for the land taken and damage to the remaining lands. 

At the July Term, 1925, before his Honor, A. M. Stack, judge pre- 
siding, the defendant moved to dismiss the action for want of jurisdic- 
tion, as the only remedy afforded the Lxlaintiff by the statute was a 
special proceeding in condemnation under nhapter 33 of the Consoli- 
dated Statutes. Motion overruled; exception. His  Honor then, over 
the protest of the defendant, ordered a reference in the case. The d e  
fendant again excepted. 
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At the hearing before the referees, the defendant appeared and re- 
newed its motion to dismiss for want of jurisdiction and upon the fur- 
ther ground that the case was not a proper one for reference. Over- 
ruled ; exception. 

Upon the coming in of the report of the referees, in  which the plain- 
tiff was awarded damages in  the sum of $300.00, the defendant again 
moved before his Honor, T.  B. Finley, judge presiding, to dismiss the 
action for want of jurisdiction. Motion overruled in accordance with 
the previous ruling on the same motion; exception. The defendant then 
lodged a motion to strike out the report of the referees. Motion over- 
ruled ; exception. 

From the judgment affirming the report of the referees, the defendant 
excepted and appealed. 

SfcRec  d B e v y ,  Chas. Hutch ins ,  and Chas. E .  Greene for plaintiff. 
Attorney-General B r u m m i t t  and Assistant Attorney-General Ross for  

defendant. 

STACY, C. J., after stating the case: I n  L a t h a m  21. H i g h w a y  Commis-  
sion, 191 n'. C., 141, the Court held that as the State Highway Com- 
mission is an unincorporated agency of the State, charged with the 
duty of exercising certain administrative and governmental functions, 
it is not liable to suit for trespass or tort, such as the plaintiff has 
instituted in the present action. Speaking to the question, it was said 
that "where a State agency, like the State Highway Commission, is 
created for certain designated purposes, and a statutory method of pro- 
cedure provided for adjusting or litigating claims against such agency, 
tho remedy set out in the statute is exclusive and may alone be pur- 
sued," citing a number of authorities for the position. The only rem- 
edy afforded the plaintiff, and others sinlilarly situated, by express pro- 
risions of the statute (3 C. s., 3846(bb) and C. s., 1716) is a special 
proceeding in condemnation under chapter 33 of the Consolidated Stat- 
utes. This remedy is equally available to the owner of the land and the 
State Highway Commission. 

Xor is the position affected by the fact that the defendant has denied 
plaintiff's title. This circumstance was considered and allowed signifi- 
cance in several actions against municipal or quasi-municipal boards 
or corporations, but we have never extended it to the State Highway 
Commission. 

The plaintiff has misconceived his remedy. The motion to dismiss 
should have been allowed. Let the cause be remanded with direction 
that the action be dismissed at the cost of the plaintiff. 

Reversed. 
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PERRY KILLIAN v. WILSON CREEK QUARRY CO. 

(Filed 8 December, 1926.) 

NegligenceMaster  and Servant--Evidence-Sa fe Place to Work-Dan- 
gerousl Employment-Blasting. 

Evidence that the foreman of the defendant failed to perform his duty 
to reasonably discover that all the dynamite loaded in drills for blasting 
had exploded, in the absence of the employee, and that plaintiff was 
injured by one of them unexpectedly exploding under circumstances not 
reasonably to have been anticipated by him, is sufficient to  take the 
case to the jury upon the issue of defendant's actionable negligence, and 
deny its motion as of nonsuit. Cook c. Furnace Co., 161 N. C., 39, cited 
as controlling. 

APPEAL by plaintiff from Lane, b., at  May Term, 1926, of CALDWELL. 
Civil action to recover damages for an  alleged negligent injury.  
On  28 June,  1924, the plaintiff, while i n  the employ of the defendant 

a t  its rock quarry in  Caldwell County, spent the forenoon, as usual, 
drilling holes in  large boulders preparatory to blasting. At noon, as 
was the custom, the holes were loaded with dyllamite and exploded by 
other employees. I t  was their duty, or  the duty of tht: foreman, Mr.  
Rhodes, to examine the rocks for  unexploded dynamite before plaintiff 
went back to drilling in  the afternoon. This  was not dme ,  or  a t  least 
soon after the plaintiff began drilling other. holes, following the noon 
blast, he struck a n  unexploded dynamite cap, which he could not see, 
and was severely injured. 

On  motion of the defendant, made a t  the close of plailtiff's evidence, 
the court entered judgment as i n  case of nonsuit, from which the plain- 
tiff appeals. 

Xquires (e. Whisnant  for plaintiff. 
N o  counsel appearing for defendant. 

STACY, C. J., after  stating the case: Reversed on authority of Cook 
v.  Purnaca Go., 161 N. C., 39. 

Reversed. 

I N  THE MATTER O F  THE DETENTIOS OF WAX. J. BELLAMP. 

(Filed 8 December, 10X.) 

Habeas Corpus--Appeal and Error-Certiorari-Courts-Discretion. 
Where the care or custody of children are not involved an appeal to 

the Supreme Court will not lie from the judgment of the Superior Court 
in habeas corpus proceedings refusing to release one detained, as i n  
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this case, in a private hospital for mental diseases, the remedy being 
addressed on motion for a certiorari to the sound discretion of the ap- 
pellate court. 

APPEAL by petitioner from Lane, J., at May Term, 1926, of BURKE. 
This was an  application by Dr. Russell Bellamy for the discharge of 

his brother, William J. Bellamy, a patient confined in  a private hos- 
pital, Broadoaks Sanatorium, under an  order of the clerk of the Su- 
perior Court of Burke County, heard upon writ of habeas corpus at  
Morganton, N .  C., 22 June,  1926. From a n  order denying the relief 
sought, the petitioner appeals. 

11'. C. Xewland for petitioner. 
S. J .  Ervin and S. J .  Eruin, Jr., for respondent. 

STACY, C. J. The appeal must be dismissed, for the reason, that, 
except i n  cases concerning the care and custody of children, no appeal 
lies from a judgment in a habeas corpus proceeding refusing to dis- 
charge a person from custody o r  confinement, but the remedy, if any, 
in such a case, is by petition for a writ of certiorari, which is  addressed 
to the sound discretion of the appellate court. S. v. Edwards,  ante, 
321; In  re XcCade, 183 K. C., 242; I n  re Groom, 175 N.  C., 455. 

While this course must be pursued, v e  deem it not amiss to say that  
a careful examination of the record, considering i t  as on writ of cer- 
tiorari (S .  v. Hooker, 183 N .  C., 763), discloses no error on the par t  
of the learned judge who heard the matter below. 

Appeal dismissed. 

PAGE TRUST COMPANY ET AL., RECEIVERS OF BANK OF HAMLET, V. T. M. 
ROSE, W. K. NcNEILL A X D  DAVID EASTERLING. 

(Filed 8 December, 1MG.) 

1. Eanks and Banking-Depositors-Debtor and Creditor-Assignment 
of Assets. 

The relation between a bank and its depositor is that of creditor and 
debtor, and the former may make an assignment of its notes and other 
assets to secure the deposit in good faith, and in the due course of its 
business. 

2. S a m e P r i n c i p a l  and Surety-Officers-County Deposits--Statutes. 

Where the officers of the bank acting without personal advantage or 
gain sign as sureties on an obligation of the bank executed to the com- 
missioners of a county in the manner and form required by C S., 1389, 
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to secure a deposit for county road purposes, the transaction is valid 
when unaffected by fraud, and binding upon the receiver afterwards 
appointed by the court for the bank thereafter becoming insolvent. 

Where the officers of a bank acting in good faith and without personal 
profit or advantage esecute a bond of indemnity for the deposit of county 
funds, C. S., 1359, i t  is not required for the validity of the bond that the 
directors authorize the same by a resolution duly passed in order to 
protect the rights of the sureties, officers of the bank. 

4. Same-Rcceircrs-WditoreDistribution of Funds. 
The sureties on an indemnity bond given by a bank to secure a deposit 

of county funds required by C. S., 1389, are entitled to the collateral 
given them by the bank for their protection in becoming ,3uch surety, and 
is a ~ a i l a b l r  to them ill preference to that of a receiver of the bank, 
thereafter appointed by the court, claiming the proceeds for distribution 
anlonq the general cretlitor~ of t h ~  bank, when the tran%ction hac: been 
made by the sureties in good faith and without personal advantage to 
them. 

5. Sarnr-Consideration. 
The consideration moving to :I bank when its officers without indi- 

vidual benefit become sureties on its indemnity bond giren for n county 
deposit. under the requirements of the statute, is the deposit so obtained. 

APPEAI, by  defendants f r o m  Schenck, J., a t  M a y  Term,  1926, of 
RICIIAI~KD. Reversed. 

Controrersy ~ v i t h o u t  action t o  determine title t o  cer tain notes of t h e  
total  face value of $38,12837. O n  8 September, 1925, and  prior  thereto, 
said notes w r e  owned by t h e  B a n k  of H a m l r t ,  a s  p a r t  of i t s  assets. 

Plaint i f fs  contend tha t  a s  receirers of t h e  B a n k  of Hzmle t ,  they a r e  
entitled t o  said notes, to  he held by them a s  general as5ets f o r  distribu- 
t ion among al l  t h c  crctiitors of said b a n k ;  defendants  contend t h a t  b y  
v i r tue  of a n  assignmcnt by  said bank, m a d e  on  8 September, 1925, they 
a r c  entitled t o  said notes, to  be held by  them under  t h e  terms .of said 
assignmcnt. T h c  val idi ty  of the  assignment, denied b y  plaintiffs, is  
t h e  only mat te r  in ro l red  i n  th i s  controrersy and  prese.ntcd f o r  decision. 

T h e  court  v a s  of opinion t h a t  t h e  assignment mas not  valid, a n d  
thereupon adjudged t h a t  plaintiffs a r e  entitled t o  said notes, f ree  a n d  
clear of a n y  rights, claims or  equities therein of defendants. F r o m  th i s  
judgment defendants  appealed t o  t h e  Supreme Court.  

R yn.um cf. Henry for plaintifs. 
Rosp cP. L y o n  for defendanfs. 

C O K X ~ R ,  J. Pla in t i f f s  mere on  1 4  November, 1925, (duly appointed 
r e c e i ~ e r s  of the  B a n k  of Hamle t ,  which is  insolvent; h a v  ~ n g  qualified a s  
such receivers, they a r e  now engaged i n  t h e  performance of t h e  duties 
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of their office. On said date, and for some time prior thereto-par- 
titularly on 8 September, 1925-defendants were, respectively, presi- 
dent, vice-president, and vice-president and cashier of said bank. 

During the month of September, 1925, the board of commissioners 
of Richmond County proposed to deposit in the Bank of Hamlet, one 
of the banks located and doing business in  said county, the sum of 
$37,500; this sum was a part of the road fund of Richmond County, 
then under the control of said board. Before making said deposit, 
however, and as a condition of making the same, the board of commis- 
sioners required the Bank of Hamlet to execute and file with said board 
a bond in the sum of $37,500, conditioned as follows: 

Worn, if the said Bank of Hamlet, Hamlet, N. C., shall well and 
truly execute the duties imposed upon it, according to law, and on the 
warrant of the chairman of the board of county commissioners, pay 
all moneys which shall come into its hands, as county depository, and 
render a just and true account thereof to the board when required by 
law or by said board of county commissioners, then this obligation 
shall be null and void; otherwise to remain in full force and effect." 

The requirement by the board of commissioners of the bond was in 
accordance with the provisions of chapters 503, 603 and 685, Public- 
Local Laws of 1915. These prorisions are in effect the same as that con- 
tained in C. s., 1389, with respect to deposit of funds belonging to a 
county in a bank located and doing business in said county. The bank, 
before receiving deposits of county funds, is required to execute a bond 
for the safe-keeping and proper accounting of such funds as may be de- 
posited by the board of commissioners of the county therein, under the 
authority of the statute. 

On 8 September, 1925, the Bank of Hamlet, as principal, and de- 
fendants, as sureties, executed a bond in the form required and filed 
same with said board. Thereupon the board deposited in  the Bank of 
Hamlet the sum of $37,500, which was entered upon the books of the 
bank to the credit of "Richmond County Road Fund, J. D. Covington, 
Auditor." The said sum remained on deposit in said bank until the 
appointment of plaintiffs as receivers, and is now included among the 
liabilities of said bank. 

Contemporaneously with the execution of said bond, the Bank of 
Hamlet, by David Easterling, its vice-president and cashier, transferred 
and assigned the notes which are the subject-matter of this contro- 
versy, to defendants, T. M. Rose, W. E. McNeill and David Easterling, 
as security, "to save them harmless for having signed said bond," as 
sureties of the Bank of Hamlet. The notes were delivered to defend- 
ant, T.  M. Rose, to be held by him as trustee for himself and his co- 
sureties. This transfer and assignment mas made pursuant to an agree- 
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ment between said bank, acting by its vice-president and cashier, David 
Easterling, and defendants as sureties on the bond; defendants, in as- 
suming the obligations as sureties for the bank, relied upon said agree- 
ment and assignment. 

I t  is expresssly agreed between the parties to this controversy, as 
appears in the statement of agreed facts: 

"7. That on 8 September, 1925, the Bank of Hamlet was a going 
concern and was regarded by the parties as solvent, and the entire 
transaction was carried out by T.  M. Rose and W. K. IMcNeill for the 
use and benefit of the Bank of Hamlet, and in  order that the bank 
might receive the benefit of the deposit of $37,500 being made by the 
county of Richmond. 

8. That neither T. M. Rose nor W. K. McNeill had or derived any 
personal interest or benefit from the signing of said paper-writing, as 
surety for the Bank of Hamlet, except as stockholders of the bank. 

9. That the said transactions, the execution and delivei-y of the paper- 
writing, as well as the delivery of the notes belonging to the Bank of 
Hamlet, were never approved by any formal meeting of the board of 
directors of the Bank of Hamlet, and no resolution has been passed by 
the board of directors authorizing or ratifying the delivwy of the notes 
or the execution or delivery of the paper-writing." 

Whether or not a banking corporation, organized and doing business 
under the laws of this State, has the power, without statutory author- 
ity, to transfer or assign any part of its assets as security for one or 
more of its depositors, is not presented by this appeal. The power of 
such corporation to so secure a creditor who loans money to the bank 
is well sustained by authoritative decisions of the courts; it does not 
seem to have been questioned. The relation between the bank and its 
depositor is that of debtor and creditor; we perceive ncl distinction on 
principle between one who deposits money with a bank, subject to check, 
and one who loans money to the bank for a definite time, as regards this 
question. There is no statute in this State forbidding a transfer or as- 
signment by a bank of its property as securitv for one who is a de- 
positor in  the bank. Whether a sound policy forbids such transfer or 
assignment must be determined by the General ,i\ssembly and not by 
this Court. 

I n  the instant case the Bank of Hamlet, located and doing business 
in Richmond County, had express authority to protect funds of said 
county, deposited with it by the board of commission~rs, by a bond, 
with either personal or corporate sureties. The bank has implied 
power, at  least, to pay a reasonable premium to a corporation duly 
authorized to become surety on its bond; it must be held also that it 
has power, when required to do so, to protect personal sureties, by 
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transfer or assignment, in good faith, of assets in  value reasonably 
proportionate to the liability of such sureties, under the bond which 
is given to protect and thereby secure the deposits, such bond having 
been authorized and required by statute. The liabilities of the bank are 
not increased by such assignment and transfer; i t  has an asset in the 
deposit to offset its liability. Here the bank received a cash deposit of 
$37,500, and transferred and assigned, for the purpose of indemnifying 
the sureties on its bond, authorized by statute, its notes of the face value 
of $38,128.77. I t  is manifest that, as the parties to this controversy 
agree, the transaction was in good faith, and solely for the purpose of 
securing a desirable deposit for the bank. The transfer and assign- 
ment was valid, if made by the bank, acting in its corporate capacity. 

The sureties uDon the bond were officers of the bank: the transaction 
was conducted on the part of the bank by its vice-president and cashier, 
who was also one of the sureties, for whose protection the transfer and 
assignment was made. The contention that the transaction for this 
reason was invalid, cannot be sustained. I t  is agreed that defendants, " 
although officers of the bank, had no personal interest in  the transaction 
and received no personal benefit therefrom. Defendant, David Easter- 
ling, as vice-president and cashier, clearly had the power to receive the 
deposit and in good faith to act for the bank, without express authority 
from the board of directors, in complying with the lawful requirements 
of the board of commissioners. The board, as a depositor, is protected 
not only by the bond, and the obligation thereon of both the bank as 
principal, and defendants as sureties, but also by the notes transferred 
and assigned as security for the sureties. A creditor has an equity, 
which he may enforce, in securities deposited by his debtor with a 
surety to save the surety harmless by reason of his suretyship. To sus- 
tain the contention of daintiffs would devrive the board of commis- 
sioners of additional protection upon which the board may have to rely 
for the recovery of the full amount of the deposit. 

I n  Richards, County Treas., v. Osceola Bank, 79 Iowa, 707, 45 N. W., 
294, it was held that the vice-president of a bank, having authority 
to transact its business, who has given a bond in his official capacity, 
with himself individually as surety, to secure a deposit of county funds, 
has the power to afterwards assign to the county treasurer notes be- 
longing to the bank as additional security, though the bond alone may 
be ample. 

I n  Ward v. Johnston, 95 Ill., 215, it was held that a bank, creating 
an "Investment Department" had authority to transfer to a trustee as 
security for the funds deposited in the department, certain of its assets 
in the form of notes, and other collateral. See, however, Commercial 
Bank, etc., v. Citizens Trust, etc., Co., 153 Ky., 566, 156 S. W., 100, 



678 I N  THE SUPREME COURT. [I92 

Ann. Gas., 1915C., 166, where it is held that under statutes in force 
in  Kentucky a bank had neither express nor implied autliority to secure 
the payment of a depositor by pledging its assets, such as notes, etc., 
and that a pledge thereof is ultra vires. Citizens Bank v .  Bank of 
Waddy, 126 Ky., 169, 103 S. W., 249, 128 Am. St. Rep. 5182, 11 L. R. A. 
(N. S.), 598, N., is cited in Morse on Banks and Banking, sec. 160 as 
authority for the statement in the text that the cashier of a bank has 
inherent power to borrow money in the regular course of the business 
of the bank and may secure the loan by note or pledg~. of the bank's 
property. I n  Cherry v. City Sational Bank, 144 Fed., 587, it is held 
that executive officers of a national bank niav. in the usual course of " > 

business and without special authority from the direci;ors, rediscount 
their own discounts or otherwise borrow money for the bank's use. 

The transactions out of which the subject-matter of this controversy 
arose, to wit, the execution and deliver$ of the bond, authorized by 
statute, and the transfer and assignment of the notes belonging to the 
bank, for the purpose of indemnifying the sureties of the bank, on its 
bond, were valid. The vice-president and cashier had the power, with- 
out special authority of the board of directors, to executs the bond, and 
to transfer and assign the notes, to be held solely for the purpose of 
saving harmless the sureties on the bond. The bank received the benefit 
accruing from the transactions (Trust  Co. v. T w t  Po., 188 Y. C., 
766). The transfer and assignment of the notes were en;irely free from 
any taint of fraud, bad faith or undue advantage (Evwet t  v. Staton, 
ante, 216) ; defendants, although officers and director3 of the bank, 
had no personal interest, and received no personal benefit from the 
transactions (Everett v. Staton. ante. 221). , , 

I t  would be a hard measure in view of changed cortditions now to 
u 

deprive defendants of the protection upon which they relied, in good 
faith, when, solely for the advantage of the bank, they armmed liability 
as its sureties. The bank, its creditors, depositors and stockholders, 
received all the benefits of the transaction: i t  is no h a r d s h i ~  to them 
to hold that defendants are protected by the security whichAthe bank 
agreed to give and did give to them before they signed tlie bond. While 
it is justly held that officers and directors of a bank will not be per- 
mitted to gain personal profit or to secure pcmonal advantage by reason 
of their official relations to the bank, power to serve the bank, its stock- 
holders and depositors in good faith, without personal loss or discredit, 
must be conceded to them. 

I t  was error to hold that tlie assignment wa:, invalid. The judgment 
must therefore be reversed; judgment should be entered below in  ac- 
cordance with this opinion. 

Reversed. 
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(Filed 8 December, 1926.) 

1. Mortgages-Title-Possession-Accounting-nt a n d  Profits. 
A mortgage of lands conveys to the mortgagee the legal title subject 

to the mortgagor's equity of redemption, giving the former the right of 
entrr  a t  any time, either before or after the time of payment due, requir- 
ing of him an accounting for the rents and profits for the duration of such 
possession, unless the writing itself is expressed to the contrary, and 
a provision in the instrument giving the mortgagee the right of immediate 
possession adds nothing to its character as a mortgage. 

2. Same--Mortgagee i n  Possession-Accounting-Statute of Limitations. 
Where, in accordance with the agreement expressed in the instrument, 

the mortgagee enters a t  once into possession of the lands, the mortgagor's 
right for an accounting arises when the bond the instrument secures has 
matured and remains unpaid; and his right of action and that of those 
claiming under him accrues then, and the mortgagor's right of action is 
barred by a continued peaceful possession by the mortgagee for ten years 
therefrom. C. S., 437(4) .  C. S., 432, does not apply. 

3. Same--Adveme Possession. 
I t  is not required that the possession of the mortgagee be adverse in 

order to bar the mortgagor's action in ten years, under the provisions 
of C. S., 437 ( 4 ) .  

4. Tenants i n  Common-Mortgages-Ouster--Limitation of Actions. 
Where a mortgage is made to a tenant in common by the other tenants 

therein, it  is an ouster that  puts them to their action and commences 
the running of the Statute of Limitations, either under seven years 
color, C. S., 425, or under twenty years otherwise. C. S., 430. 

3. Issues-Evidence-Tenants i n  Common-Mortgages-Ouster-Limita- 
tion of Actions. 

Where the plaintiffs seek to be let into the possession of lands as 
tenants in common, and it appears without conflicting evidence that  the 
defendants have been in peaceful possession of lands under a mortgage 
from their ancestor for more than thirty years after ouster, no issue of 
fact is raised for the determination of the jury. 

APPEAL by defendants f r o m  judgment of Webb, J., a t  J u n e  Term,  
1926 of ROCKINGHAX. E r r o r .  

Plaint i f fs  p r a y  judgment i n  th i s  action t h a t  they be  declared tenants  
i n  common wi th  defendants of t h e  l and  described i n  t h e  complaint,  a n d  
t h a t  they  be let into possession by  defendants, who a r e  now i n  possession 
of t h e  l a n d ;  t h a t  certain of plaintiffs be permit ted to  redeem said land  
f r o m  a mortgage executed by  those under  whom they  claim in p a r t  t o  
the  fa ther  of defendants, now dead, by paying t h e  amount  due on t h e  
bond secured by  said mortgage;  a n d  t h a t  they recover of defendants, 
heirs a t  l aw of t h e  mortgagee, rents  and  profits which they have received 
f r o m  said land. 
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Defendants deny that plaintiffs have any right, title or interest in 
or to said land; they plead the Statutes of Limitations, C. S., 430, 
437(4), in bar of the action of plaintiffs, either for redemption or for 
recovery of any interest in said land. 

The issues, answered by the jury, were as follows: 
"1. Are the plaintiffs and defendants the owners in fee as tenants 

in common of the land described in the complaint? Answer: Yes. 
2. I s  the plaintiff's cause of action barred by the Statute of Limita- 

tions, as alleged in the answer? Answer: No. 
3. Did the plaintiffs on or about 23 April, 1924, tender the money 

($124.43) in cash to T. W. Crews, administrator of George E. Crews' 
estate, in payment of the note and mortgage referred to in the com- 
plaint, as alleged therein? B n s ~ ~ e r  : Yes. 

4. What amount, if any, are the plaintiffs entitled to recover of the 
defendants, for rents and profits? Answer: $195.00. 

From judgment upon the verdict defendants appealed to the Su- 
preme Court. 

J .  111. S h a r p  and  W .  R. Dal fon  for plaintif fs.  
P. W .  Glidewell,  J .  L. Roberts  and Humphreys R. Gzuyn for defend-  

ants.  

CONNOR, J. I n  1858, Nathaniel Vernon conveyed the land described 
in the complaint to three brothers, John Crews, Jozeph Crews and 
William Crews. They entered and remained in possession of said land, 
as tenants in common, until April, 1885. On 23 April, 1885, John 
Crews and Joseph Crews, by deed conveyed the land to their brother, 
George E. Crews. This deed contains the following clause: 

"Provided, nevertheless, that said John S. Crews anti Joseph Crews, 
of first part, their heirs, executors and administratom shall well and 
truly pay or cause to be paid to the said George E. Crews, party of the 
second part, his heirs, executors, administrators and assigns, the sum 
of thirty dollars and twenty cents, according to the condition of a cer- 
tain bond payable on 25 December, 1885, bearing date here.with, then 
this deed to be null and ~ ~ o i d ;  otherwise to remain ir, full force and 
effect. But if default shall be made in the payment of said sum of 
money or the interest or any part thereof at the time hereinbefore 
specified for the payment thereof the said parties of the first part do 
agree that the said party of the second part shall quietly remain on 
said premises and possess all legal power over the same till said debt 
is fully settled, the second party to have usual notice of renters when he 
has to leave said premises." 

George E. Crews went into the actual possession of said land on 23 
April, 1885, and remained continuously in such possession until his 
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death in 1922. Defendants, as his heirs at  law, continued and are now 
in possession of said land. The bond referred to in said deed from 
John Crews and Joseph Crews to George E. Crews and payable to 
George E. Crews was not paid at its maturity on 25 December, 1885; 
no sum has since been paid on said bond. I t  is now in the possession of 
the defendant administrator of George E. Crews. Summons in this 
action was issued on 31 May, 1924. 

John Crews, Joseph Crews and William Crews, grantees in the deed 
from Nathaniel Vernon, dated 1858, are dead. Certain of plaintiffs 
are heirs at  law of John Crews and of Joseph Crews. William Crews 
died in 1891. He  left no lineal descendants; his brothers and sister 
were his heirs at  law. They are all dead. Plaintiffs and defendants, 
children of such deceased brothers and sister, are now the representa- 
tives of their deceased parents. 

Plaintiffs, who are heirs at law of John Crews and of Joseph Crews, 
contend that they have the right now to redeem the two-thirds un- 
divided interest in said land, which was conreyed by the mortgage deed 
of John Crews and Joseph Crews to George E. Crews, and that they 
are the owners of said two-thirds undivided interest, subject to said 
mortgage deed. Plaintiffs further contend that as representatives of 
all the heirs at law of William Crews, except George E. Crews, father 
of defendants, they are tenants in common of an undivided one-third 
interest in  said land with defendants, who are the representatives of 
said George E. Crews. They demand that they be let in possession 
with defendants, according to their respective interests in the land, as 
set out in the complaint. 

Defendants contend that plaintiffs are not entitled to recover in this 
action, first, for that the action to redeem is barred by the Statute of 
Limitations, C. S., 437(4) ; second, for that the action by plaintiffs to 
recover possession as tenants in common, claiming under William Crews 
is also barred by the Statute of Limitations, C. S., 430. Defendants 
contend that by virtue of said statute they are the owners of the one- 
third undivided interest in  said land formerly owned by William Crews, 
as well as of the two-thirds undivided interest therein conveyed by John 
Crews and Joseph Crews to their father, George E. Crews, by the deed 
dated 23 April, 1885. 

The court was of opinion that although the deed from John Crews 
and Joseph Crews to George E. Crews, dated 23 April, 1885, was a 
mortgage, the action of plaintiffs, heirs of the mortgagors, to redeem 
the land from the mortgage, was not barred by the Statute of Limita- 
tions, because of the stipulation in the defeasance clause with respect 
to the mortgagee's possession. Defendants excepted to an instruction 
to the jury in accordance with this opinion, and assign same as error. 
This assignment of error must be sustained. 
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The stipulation in the clause of defeasance, contained in the mort- 
gage deed, with respect to the mortgagee's possession of the land, con- 
ferred upon him no rights which he did not have by virtue of his title 
to the land as mortgagee. He  had the right, certainly with the consent 
of the mortgagors, to enter into possession of the land prior to default 
in the payment of the bond secured by the mortgage. 'He had the right 
to remain in possession after such default. The effect of the stipula- 
tion was merely to recognize this right, and at most to give the consent 
of the mortgagors to its exercise by the mortgagee. I t  gave him no 
other or further right which he thereafter enjoyed than the lam gave 
him by virtue of his legal title to the land as mortgagee. I t  is true, 
that, by virtue of the stipulation, if the debt had been paid, he 
would hare been entitled to notice from the mortgagors as provided 
therein brforc he was requircd to surrender possessiol~. But the debt 
was not paid, and upor the admissions in the pleadings and upon a11 
the evidence, he m n t  into and remained in possession as mortgagee. 
Xotwithstanding the terms of the stipulation, the mlxtgagee in pos- 
session was accountable to the mortgagors for rents and profits which 
he receired n l d e  in possession, both before and after default. The 
right of action, for an accounting and for redemption accrued to the 
mortgagors on t h ~  date of the maturity of the bond secured in  the 
mortgage, to wit, 25 December, 1885; it rontinued thereafter for ten 
years, during which time the mortgagee was in actual .2ossession of the 
land. From said date to the date on which this action was begun, to 
wit, 31 Xay, 1924-more th:m thirty-eight years-thcs mortgagee and 
defendants, who claim under him, were in the actual possession of the 
land. Xo demand for an accounting mas made, nor was any action for 
redemption begun by either. Joseph Crews, who died on 30 September, 
1894, or John Crews, ~ h o  died on 26 November, 1905. Their brother, 
George E .  Crews, to whom they had conveyed the land by the mortgage 
deed on 23 April, 1885, died on 16 October, 1922. No offer to pay the 
bond secured by the mortgage deed and thus redeem tht. land mas made 
by plaintiffs as heirs at law of John Crews and of Joseph Crews until 
24 April, 1924. vpon the facts, the action of plaintiffs, heirs at law 
of John Crevs and of Joseph Crews is barred by C. Is., 437(4).  De- 
fendants, claiming under George E. Crews, are now the owners of the 
tx-0-thirds undivided interest in said land, conveyed by John Crews and 
Joseph Crews to George E. Crews by the mortgage deed dated 23 April, 
1885. 

I n  Weathersbee v. Goodwin, 175 N. C.. 5334, Tl'aZker, J., says that it 
is familiar learning that at least after default of the mortgagor in pay- 
ing the debt secured by the mortgage, the mortgagee is entitled to the 
possession and is accountable to the mortgagor for rents and profits. 
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The doctrine as stated in  27 Cyc., 1234 (see 41 C. J., 608) is therein 
approved. "By the strict doctrine of the common law, a mortgagee is 
entitled to the immediate possession of the mortgaged premises, in the 
character of the legal owner, and therefore unless his right in this 
respect is waived or controlled by stipulation in the mortgage, he may 
even before breach of condition take possession and oust the mortgagor." 
The common-law rule, that a mortgage carries the legal title to the 
mortgagee which he holds in trust for the security of his debt, has not 
been changed by statute, or abrogated by decisions of the courts in this 
State. I t  has been adopted and enforced, as will appear by reference to 
many of our decisions. See Tmst Co. v.  White,  189 N. C., 281; 
Stevens v. Turlington, 186 N .  C., 191; Bank v. Sauls, 183 N.  C., 167; 
Lowdermilk v. Butler, 182 S. C., 510; Pm'dgen v. Long, 177 X. C., 
189; Jones v. Williams, 185 N.  C.,  179; Dnmeron v. Eskm'dge, 104 
S. C., 621; Williams v. Teachey, 85 X. C., 402. 

While the legal title to the property conveyed by the mortgage vests, 
by virtue of the conveyance, in the mortgagee, who is thereby entitled 
to possession, either before or after breach of condition, in the absence 
of stipulations in the mortgage to the contrary, possession presumed by 
virtue of C. S., 432, is not sufficient to meet the requirements of C. S., 
437(4), for although more than ten years hare passed since the cause 
of action accrued, an action for redemption, under C. S., 437(4), is not 
barred, unless the mortgagee has during said time been in the actual 
possession of the land conveyed by the mortgage. I t  has been expressly 
held that such possession must be actual, that constructive possession, or 
possession presumed by virtue of the statute is not sufficient. McNair v. 
Boyd, 163 N. C., 478; Cauley v. Sufton, 150 N. C., 330; Simmons v. 
Ballard, 102 N.  C., 105. Where the mortgagee is in the actual posses- 
sion of the land conveyed to him by the mortgage deed, when the cause 
of action for redemption accrues or where he thereafter goes into and 
remains continuously in such possession for more than ten years, before 
an action to redeem is commenced, the statute of limitations, where 
pleaded and relied upon in the answer, is a complete defense. Bern- 
hardt v.  Hagarnon, 144 N. C., 526. This principle is applicable upon 
the facts of the instant case. We must therefore hold that it was error 
for the court to instruct the jury that if they believed all the evidence, 
they should answer the second issue, "NO." 

The principle stated in Rouse v. Rouse, 167 N .  C., 208, and in other 
cases cited and relied upon by  lai in tiffs in their brief, to wit, that the 
statute of limitations will never commence to run in favor of the trustee 
of an express trust against the beneficiary thereof before the duties of 
the trust have been fully performed, and the trust has terminated-is 
not applicable iv this case. By the express terms of the statute, C. S., 
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437(4), an action by a mortgagor for the redemption of the mortgage, 
where the mortgagee has been in possession is barred unless said action 
is commenced within ten years after the cause of action accrues. The 
possession required by the statute is not adverse, but it must be actual, 
and not merely constructive. The mortgagee enters into possession by 
virtue of the mortgage and holds under his mortgagor, for the security 
of his debt. Weathersbee v. Goodwin, 375 N. C., 234. Upon the 
maturity of the debt, the mortgagor has the right to redeem, by paying 
the debt. This is his legal right of redemption, and n a y  be enforced 
by a civil action. After the maturity of the debt, if he makes default 
in payment, he may still redeem by paying the debt. This is his equity 
of redemption and may be enforced, prior to foreclosure, by a civil 
action. 8 f ~ r ~ n . s  c. Turlington, 166 N. C., 191. The action, however, to 
enforce his equity of redemption is barred after the lapse of ten years, 
from the date on which his cause of action accrued, where the mort- 
gagee has been in the actual possession of the land. In  the instant case, 
the cause of action for redemption of the mortgage acxued on 25 De- 
cember, 186.5; the debt secured mas not paid at maturity; the mortgagee 
was then in the actual possession of the land; he and defendants, who 
claim under him, remained in such possession until this action was 
commenced on 31 May, 1924. The debt has not been paid. Plaintiffs 
are not entitled to recover of defendants the undivided two-thirds 
interest in the land which John Crews and Joseph Crews conveyed to 
George E. Crews by their mortgage deed dated 23 April, 1885. 

When George E. Crews entered into possession of the> land under the 
mortgage deed executed by John Crews and Joseph Crews, in April, 
1885, William C r e w  owned as tenant in common with John Crews and 
J o s ~ p h  Crews an undivided one-third intmest in the land. William 
Crews died intrstate. I n  the absence of evidence that he had conveyed, 
or had been divested of such interest prior thereto, it descended at his 
death to his heirs at law, as tenants in  common, all of whom are now 
dead. There is no evidence that either of these heirs at law had con- 
veyed or been dirested of his interest in said land. or had devised the 
same by a last mill and testament. Upon the admission in the plead- 
ings arid upon all the evidence, plaintiffs and de'fendanis are the repre- 
sentatives of said heirs at law. They therefore own said undivided 
one-third interest in said land, as tenants in common, unless defendants 
and George E. Crews, under whom they claim, have posjessed said land, 
under known and risible lincs and boundaries adversely to all other 
persons for twenty years, or under color of title, for seven years, prior 
to the commencement of this action; such possession, so held, for such 
duration of time, will give to defendants a title in fee to said land, 
against plaintiffs, and all other persons not under disability. No action 
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to recover said land, or any interest therein can be maintained by plain- 
tiffs, if defendants have thus acquired title in fee to said land. C. s., 
428 and 430. 

Upon all the evidence defendants and George E. Crews have been in  
possession of said land for more than twenty years under known and 
visible lines and boundaries; George E. Crews, from 1885 to his death 
in 1922 was in the continuous, uninterrupted possession of said land; 
defendants, his heirs at law have continued such possession since his 
death to the commencement of this action. During all these years, 
neither William Crews, so long as he lived, nor any one claiming under 
him, after his death, made any claim or demand upon George E. 
Crews or the defendants for said land or for any interest therein. I n  
April, 1924, plaintiffs caused notice to be served on defendants that they 
then desired to pay the bond due 25 December, 1885, and thus redeem 
said mortgage. 

John Crews and Joseph Crews owned, each, an undivided one-third 
interest in the land, at  the time they executed the mortgage deed to 
George E. Crews, to wit, on 23 April, 1885. The said mortgage deed 
on its face conveyed the entire tract of land to George E. Crews, who at 
once entered into possession thereof under said deed. 

I t  was held by this Court in Gill v. Porter, 176 N.  C., 451, that where 
the grantee of a tenant in common of the entire tract of land, enters 
into possession of the whole thereof, the Statute of Limitations begins to 
run against all of the tenants in common or their grantees from that 
time, and that the position that such grantee acquired only the undi- 
T-ided interest of his grantor in the land is untenable, being contrary to 
the express terms of the conveyance and to the character of the posses- 
sion thereunder. The fact that the land was conveyed in this case by a 
mortgage deed does not affect the application of this principle, for the 
legal title passed to and vested in the mortgagee by the conveyance, 
subject only to the right of redemption, legal and equitable, in the 
mortgagors. Stevens v. Turlington, mpra; Stewart v. Lowdermilk, 
147 N .  C., 584; Edumds v. Tipton, 85 N.  C., 480. 

This Court has held that a deed by one tenant in common, conveying 
to his grantee the entire estate in the land, is not color of title as against 
his cotenants, so that possession under such a deed by the grantee, and 
those who claim under him, for seven years, does not bar an action by 
cotenants to be let into possession of the land, according to their re- 
spective interests. Lumber Co. v. Cedar Works, 165 N.  C. ,  83, and 
cases cited. "In such cases, twenty years of adverse possession, under a 
claim of sole ownership, is required to bar the entry of the other tenants, 
under the presumption of an ouster from the beginning raised thereby." 
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Lumber Co. v. Cedar Works,  168 N.  C., 314. The principle supported 
by authoritative decisions of this Court is as follows: 

Where the grantee of a tenant in  common, who enter's into possession 
under a deed conveying to him the entire tract of lanrl and those who 
claim under such grantee, have been i n  the exclusive, quiet, and peace- 
able possession of the whole of said land, for twenty years or more, 
the law presumes that there was an actual ouster, not at the end of the 
period, but at the beginning, and that the subsequent possession was 
adverse to the cotenant who was out of possession. Bmdford v. Bank,  
182 N .  C., 225; Alexander v. Cedar Works ,  177 N .  C., 137; Lester v. 
Harward, 173 N.  C., 83; Cooley 21. Lee, 170 N.  C., 18;  Lumber Co. v. 
Cedar Works,  168 N. C., 344; Lumber Co. v. Cedar Works ,  165 N. C., 
83; McKeel v. Holloman, 163 N. C., 133; Dobbins v. Dobbins, 141 
N.  C., 210; Bul l in  v. Hamock ,  138 N.  C., 198; Breeden v. McLaurin, 
98 N .  C., 307; Hicks v. Bullock, 96 N .  C., 164; Black v. Lindsay, 44 
N.  C., 467; Cloud v. Webb, 15 N.  C., 290, S. c., 14 IT. C., 315. See 
Power Co. v. Taylor,  191 N. C., 329. 

I n  Lester v. Harward, supra, i t  is said that under our decisions ex- 
clusive possession for twenty years by one tenant and those who claim 
under him, raises a presumption of an ouster, and unexplained will bar 
an action by the other tenants. This principle is applicable to the 
instant case. 

All the evidence offered by the plaintiffs is to the effect that George E. 
Crews entered into possession of the entire tract of land in April, 1885, 
under the mortgage deed executed by two of the three tenants in com- 
mon, conveying to him the entire tract of land; that he remained in pos- 
session until the maturity of the bond secured by the mortgage, on 25 
December, 1885, and thereafter continued in the exclusive quiet and 
peaceable possession of the whole thereof until his deaih in 1922; that 
defendants, as his heirs at  law continued in such postjession until the 
commencement of this action. No explanation of such possession ap- 
pears from the evidence, requiring that issues be submitted to the jury 
in this case. 

Defendants' motion at the close of plaintiffs' evidence for judgment 
dismissing the action as of nonsuit, should have been allowed. The 
assignment of error based on the exception to the refusal of such motion 
must be sustained. The judgment is reversed, and the verdict set aside, 
and the action remanded that judgment in accordance with this opinion 
may be entered. 

Error. 
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R. L. SMITH, EXECUTOR OF ;\I. F. NESBIT, DECEASED, v. W. I?. SMITH, 
J. T. SMITH ET AL. 

(Filed 8 December, 193-6.) 

Will+Devise--Shares of Stock-Speciffc and General Legacies. 
Whether the accretions of stock dividends are to go under a devise 

of the original shares to the person specified therein, depends under a 
correct interpretation of the related items of a will upon whether the 
devise is general or specific, and where so construed the identity of the 
shares bequeathed to the specific beneficiaries and owned by the testator 
at the time, is established, the devise is specific 2nd the accretions ac- 
companying it are a part of the gift itself. 

CIVIL ACTION, before Bryson, J., at May Term, 1926, of IREDELL. 
M. F. Nesbit, the testator, died during the year 1907. The plaintiff, 

R. L. Smith, duly qualified as executor of the estate of said decedent. 
The wife of said testator, Frances E. Nesbit, died 29 December, 1925. 

At the time of his death the testator owned sixty shares of the capital 
stock of the Mooresville Cotton Mills. I n  January, 1917, and subsequently 
thereto, said Mooresville Cotton Mills declared stock dividends, which 
have been delivered to the executor, until there are now three hundred 
and sixty shares of common stock of said mill and twenty shares of pre- 
ferred stock. Upon the death of the widow, Mrs. Frances E. Nesbit, in 
1925, the legatees to whom said stock was bequeathed by the testator, 
claimed the stock together with the dividends. The residuary legatees 
claimed the stock dividends upon the theory that the legacies were 
general and not specific. 

The pertinent portions of the will of the testator are as follows: 
"I, M. F. Nesbit, of the county and State aforesaid, being of sound 

mind, but considering the uncertainty of my earthly existence, do make 
and declare this my last will and testament. . . . 

"4th. I give, bequeath and devise unto my wife, Frances E. Kesbit, 
all the balance and residue of my estate, wherever situated, and what- 
ever it may consist of, whether real, personal or mixed, to hold during 
her natural life, said income to be hers absolutely. I further direct 
that in the event the income therefrom shall not be sufficient to provide 
for all her comforts and necessities, then my executor is hereby author- 
ized to sell so much of my estate as is hereby devised and bequeathed 
by this item as shall be necessary to meet the demands for the necessity 
and comfort of my said wife. 

"5th. I will and direct that all my property shall remain as it is now 
under the direction of my wife, Frances E. Nesbit, so long as she shall 
live, and after her death, my property shall be distributed as provided 
in  the items following : . . . 
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"10th. I bequeath unto Nannie Lee Kerr Nesbit twenty shares of the 
capital stock of the Mooresville Cotton Mills, hlooresville, N. C. 

"11th. I bequeath unto Alice Lee Nesbit Neikirk ten shares of the 
capital stock of the Mooresville Cotton Mills, Mooresville, N. C. 

"12th. I bequeath unto my nephew, Fred Nesbit Porter, ten shares of 
the Mooresville Cotton Mills, Mooresville, N. C. 

"13th. I bequeath to Barron P. Smith t m  shares of the Mooresville 
Cotton Mills, Mooresville, N. C. 

"14th. I bequeath unto my nephew, Let: Parker, ten shares of the 
Mooresville Cotton Mills, Mooresville, N. C. . . . 

"19th All the balance and residue of my estate, after the death of 
my wife, Frances E. Nesbit, shall be equally divided Emong Margaret 
Smith, Euphemia Parker, Mary Nesbit, the children of Isabella Kerr, 
deceased, are to get only so much under this will as thelr mother would 
have gotten were she living, this being one-sixth of the radius of my 
estate, Robert Porter and Janie Porter. A11 the real estate remaining 
shall be sold by my executor and the money equally divided as provided 
in this item. 

"20th. I t  is distinctly understood, and I do hereby direct, that no 
devise nor bequeath made under this will and testameni;, to any person 
other than my wife, Frances E. Nesbit, shall take effect nor be operated 
until the death of my said wife, Frances E. Nesbit. 

"21. I hereby constitute and appoint my nephew, R. L. Smith, my 
lawful executor to all intents and purposes, to execute n y  last will and 
testament, according to the true intent and meaning of aame, and every 
part and clause thereof-hereby revoking and declaring utterly void all 
other wills and testaments made by me heretofore." 

This action was brought by the executor to have said will construed, 
and Bryson, J., rendered the following judgment : 

"This cause coming on to be heard before his Honor, T. D. Bryson, 
judge, and jury, and the jury for their verdict having answered the 
issues submitted to them in favor of the plaintiff, as set out in the 
record. 

"The parties to this action, the same being for the interpretation of 
the will of M. F. Nesbit, deceased, having agreed that the case may be 
heard upon the facts as stated in the plaintiff's complaint, as an agreed 
case, which agreement appears in the record. 

"It is therefore considered, ordered and atljudged upon the verdict of 
the jury, that M. F. Nesbit, the testator, bequeathed a one-sixth of the 
residue of his estate to Jane Porter Byrum, as alleged in the complaint. 

"That upon the facts agreed, as set forth in the complaint, it is con- 
sidered, ordered and adjudged that the 20 shares of the capital stock 
of the Mooresville Cotton Mills bequeathed to Nannie Lee Eer r  Nesbit 



N. C.] FALL TERM, 1926. 689 

in item 10 of the will is the property of the said Nannie Lee Eerr  
Xesbit, and all stock dividends declared thereon, as set forth in the 
complaint; that the ten shares of the capital stock of the Mooresville 
Cotton Mills, mentioned in item eleven of said will and the stock divi- 
dend of said corporation as set forth in the complaint is the property 
of the heirs at law of the said Slice L. Nesbit Neikirk; that the ten 
shares of the stock of the Mooresville Cotton Mills bequeathed to Fred 
Nesbit Porter under the twelfth item of said mill, and the stock divi- 
dends declared thereon, as alleged in the complaint, is the property of 
the heirs at law of the said Fred Xesbit Porter, deceased, as set forth 
in the complaint; that the ten shares of the capital stock of the Moores- 
rille Cotton Mills, bequeathed to Barron P. Smith in  the thirteenth 
item of said will, and the stock dividends issued thereon by said cor- 
poration, is the property of the said Barron P. Smith, as alleged in the 
complaint; that the ten shares of the capital stock of the Mooresville 
Cotton Mills, bequeathed to Lee Parker in item 14 of said will was re- 
voked, and said ten shares of stock by the codicil to said will was be- 
queathed to F. E. Nesbit, and that the said F. E. Nesbit is the owner of 
said stock and the stock dividends declared thereon, as set forth in the 
complaint. 

"It is further considered, ordered and adjudged that R. L. Smith, 
executor of M. F. Nesbit, deceased, who holds the stock dividends, afore- 

'said, as executor aforesaid, shall cause the same to be transferred and 
delivered to the above-named defendants, according to their respective 
interests, as hereinabove declared were entitled to the original shares 
of stock and the stock dividends declared thereon. 

"The cost of the action to be taxed against R. L. Smith, executor of 
M. F. Nesbit, deceased, by the clerk of this court." 

From the foregoing judgment the defendants, residuary legatees, 
appeal. 

Turner & Turner for plaintiffs. 
Armfield, Sherrin & Barnhardt for defendants, residuary legatees. 

BROGDEN, J. Are the legacies of stock contained in Items 10, 11, 12, 
13 and 14 of the will specific or general? 

I f  they are general legacies the stock dividends would constitute a 
part of the general estate of the testator, and, after the administration 
of the estate, pass to the residuary legatees. I f ,  upon the other hand, 
the legacies are specific, the legatees named are entitled to said stock 
dividends by virtue of the fact that said stock dividends are accretions 
to the stock bequeathed by the testator. "Specific legacies carry with 
them all accessions by way of dividend or interest that may accrue after 
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the death of the testator, unless the will specifies othernise." Palmer v. 
PaTrncr's Est., 76 Atlantic, 130; P e r r y  v. Leslie, 126 Atl., 340; Gordon 
v. James, 86 Miss., 719; 1 L. R. A. (K. S.), 461. 

I n  Graham 2). Graham, 45 N .  C., 297, Battle, J., defined a general 
legacy as follom: "A legacy is said to be general mhcn it is so given 
as not to amount to a bequest of a specific part of a testator's per- 
sonal cstate; as a sum of money; generally or out of the testator's 
personal estate and the like. 1 Roper on Leg., 256. I n  the same case 
a specific legacy was defined as follows: 'A specific 1,:gacy is defined 
to be "the bequest of a particular thing or money s~ecified and dis- 
tinguished from all other of the same kind, as of a horse, a piece of 
plate, money in a purse, stock in the public funds, a seciirity for money, 
which would immediately vest with the assent of the executor." ' 1 Roper 
on Leg., 149. -1 specific legacy has been further defined as 'one that 
can be separated from the body of the estate and poin-ed out so as to 
individualize it, and enable it to be delivered to the legatee as a thing 
sui generis. The testator fixes upon it, as i t  were, as a label, by which it 
may be idrntified and marked for delivery to the owner.' " Harper v. 
Bibb, 47 A h ,  547. 

I n  determining whether a legacy of shares of stock is specific or 
pneral ,  the whole will must be considered and not ml~rely the clause 
containing the gift or legacy. Blair v. Scribner, 57 Atl., 324; HcGuire 
I-. Evans, 40 N. C., 269; GI-aham v. Graham, 45 N. C.,  297; Perry v. 
Leslie, 126 Atl., 340. 

Thp definitions of the terms are well settled, but the difficulty arises 
in applying the definitions to a given state of facts. "The leaning of the 
courts is against construing doubtful terms into a specific gift, because 
the gift is lost upon the failure of the fund, from any cause; and also, 
because it is not subject to the equitable principle of eqlality by abate- 
ment. I t  must be clear, therefore, upon the will, that n ~ t h i n g  is meant 
but a particular thing, or a part of a particular thing, existing in 
specie at the making of the will or when it is to take effect. I f  the 
vords will be satisfied by any thing of the same kind, not owned by the 
testator, the legacy is general. The difference may be illustrated by 
the common case of a contract to sell and deliver goods of a common 
kind, say one hundred barrels of corn, upon which thl. remedy is by 
action for damages for not delivering, and a contract to sell a certain 
hundred barrels, as a distinct parcel in a crib, which vests the property, 
and gives trover or detinue upon refusal to deliver." Rufin, C. J., 
Perry v. Maxwell, 17 N .  C., 503. 

There are, however, certain well defined indicia of specific legacies. 
These may be classified as follows: 



N. C.] FALL TERM, 1926. 691 

1. The testator must actually own the property bequeathed at  the 
time the will is made. Heath v. McLaughlin, 115 X. C., 398. 

2. The property must be described as belonging to the testator. This 
ownership is usually expressed by such ~vords as "my," "standing in my 
name," "in my possession," "which I now hold," "owned by me." Perry 
.c. Ilfaxu.we77, 17 N.  C., 503; Davis v. Cain, 36 N.  C., 309; Howell v. 
Hooks, 39 S. C., 188; iUcGuire 2.. Evans, 40 3'. C., 269; I n  re Wiggins, 
179 Xu'. C., 326; Kearns T. Krarns, 76 dtl . ,  1042; Rogers v. Rogers, 48 
S .  E., 176. 

I n  applying the pertinent principles established by the authorities, i t  
is necessary to inquire whether or not there are any words in the mill 
bearing upon the legacy which are indicative of present ownership or 
possession of the stock bequeathed. The word "my," which has been 
held to be sufficient to designate a specific legacy, receives its force from 
the fact that it indicates present ownership or possession of the thing 
bequeathed. Therefore, it is necessary to determine whether or not 
there are words in the will indicating present ownership or possession 
of the stock bequeathed by the testator. 

Item 5 of the will is as follows: "I will and direct that all m y  prop- 
er fy  shall remain as it is now under the direction of my wife, Frances E. 
Nesbit, so long as she shall live, and after her death m y  property shall 
be distributed as provided in the items following." The items in which 
the stock in the Mooresville Cotton Mills were bequeathed are "items 
following," to wit, 10, 11, 12, 13 and 14 of the will. Obviously, item 5 
must be read in connection with items 10, 11, 12, 13 and 14 of the will. 
Thus, it would seem clear that in item 5 the references to "my property" 
indicate that the testator owned the stock in  the Mooresville Cotton 
Mills at that time and was in possession thereof and intended that it 
should vest in the legatees named upon the death of his wife, Frances E. 
Xesbit. 

The defendants rely upon the case of McGuire v. Evans, 40 N.  C., 
269. I n  that case the testator bequeathed "twenty shares of capital 
stock of the Bank of Cape Fear" to John K. McGuire. Nash, J., speak- 
ing for the Court, says: "If the answer to this question depended alone 
upon the words used in making the bequest, we should, without hesita- 
tion, pronounce the legacies general. . . . To render such a be- 
quest specific, it is essential that the testator, in the will, in connection 
with the bequest, should refer to the stock he then has, or express the 
intention, that it should come out of that stock. If such intention does 
clearly appear from the will itself, his intention will make the bequest 
specific." 

I n  the NcGuire case, supra, the Court held that the bequest of twenty 
shares of the capital stock of the Bank of Cape Fear, in  the third clause 
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of the will, was made specific by language appearing in the fourteenth 
clause thereof. After referring to the fourteenth clause of the will, 
Justice Xash says: "There can be no doubt what stock the testator 
meant. He  meant, evidently, the stock he then had;  anc if so, they are 
specific legacies-not general." Heath v. ilIcLaughlin, 115 N .  C., 398. 

Our conclusion is, upon the whole record, that the legacies of stock 
in the Mooresville Cotton Mills were specific, and that the stock divi- 
dends accruing upon said shares belong to the legatees mmed. 

Affirmed. 

STATE v. R. F. SIMlMONS AND E. S. S M I T E  

(Filed S December, 1026.) 

HomicideSpirituous Liquors-Intoxicating Liquors--An%est-Statute* 
Suspicion-Search WaxrantManslaughter. 

Under the provisions of our statute, 3 C. S., 3411(f),  all officer of the 
law is required to have a search warrant or have pelsonal knowledge 
of the fact committed in his presence, to make an arrest of those who are 
transporting spirituous liquor in violation of the statute, and for him to 
fire upon a passing automobile with only an erroneous suspicion that the 
occupants thereof were thus milamfully engaged, is wifhout warrant of 
law, and the unintentional killing of one of those suspected as a result, 
is manslaughter at least, and a verdict thereof under conflicting evidence 
will be sustained on appeal. 

CLARKSON, J., concurring in the result. 

APPEAL by defendants from Webb, J., at April Term, 1926, of SURRY. 
No error. 

Indictment for murder. From judgment upon the verdict that de- 
fendants are guilty of manslaughter, both defendants appealed to the 
Supreme Court. 

Attorney-General Brummitt and Assistant Attorne:j-General Naslz 
for the State. 

Carter & Carter and Focger & Folger for defendants. 

CONNOR, J. Each of the defendants fired his pistol, 3everal times, at  
an automobile in  which deceased and two other boys w(2re riding, after 
the automobile has passed defendants, on a public road in Surry 
County. 9 bullet fired by defendant, R. F. Simmons, catered the head 
of deceased, behind his ear, and inflicted the fatal wound. Both de- 
fendants had fired at  the automobile with their pistols :LS it approached 
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them, and both continued to fire at  it after i t  had passed them. Each 
defendant fired with the same motive, both with a common purpose, to 
wit, to stop the three boys who were in the automobile, in  order that 
they might search it and ascertain whether or not they were transport- 
ing intoxicating liquor in violation of the laws of this State, and if SO, 

to arrest them. 
Both defendants were at  the time deputy sheriffs of Surry County. 

I n  consequence of information which they had received, they had stood 
by the roadside, awaiting the approach of the automobile. They 'sus- 
pected that its occupants had gone across the State line into Virginia 
for intoxicating liquor, and were returning to Mount Airy, or its vicinity, 
with intoxicating liquor in the automobile. Neither of defendants had 
a warrant for the arrest of deceased or of his companions, or for the 
search of the automobile. Neither of the defendants had any personal 
knowledge that either of the boys was violating the law, or that there 
was any intoxicating liquor in the automobile, when they began firing 
their pistols for the purpose of causing the driver to stop. Defendants 
knew that the boys in the automobile had reputations for dealing in 
liquor, and suspected that they wwe then transporting liquor in the 
automobile. 

They knew two of the boys, JoLnny and Melvin Joyce, personally, 
and knew where they lived in Surry County. They had been informed 
that deceased, J i m  Sutphen, had gone with the other boys on their tr ip 
to get intoxicating liquor. Each of these boys was about twenty years 
of a g e t w o  of them married. Deceased lived with his uncle, who 
operated a sawmill and gristmill, about three miles from Mount Airy, 
on Route No. 80 of the State highway system. All of them could easily 
have been apprehended at their homes in Surry County if they were 
violating the law. 

Both Johnnie and Melvin Joyce testified that there was no liquor in 
the automobile when defendants undertook to stop them by firing their 
pistols. There was evidence that their general character for truth and 
honesty were good, but that they were "rough boys," and were suspected 
of handling liquor. There was no evidence at the trial that either of 
the boys was violating the law in any respect or that there was intoxi- 
cating liquor in the automobile when defendants attempted to search 
the automobile and to arrest the occupants. 

Defendants testified that they stepped from the side of the road, 
where they had been standing, in front of the automobile, and called to 
the driver to stop; that the driver did not stop, but increased his speed; 
that they both then fired at  the automobile; that the driver attempted 
to drive over defendant Simmons, and that after the automobile had 
passed them, each fired several times for the purpose of shooting the 
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tires, and thus causing the driver to stop. Johnnie Joyce, who was 
driving the automobile, testified that neither of defendants called to him 
to stop before they both fired. His  brother, Melvin Joyce, corroborated 
him. There was evidence that both defendants are men of good char- 
acter. 

There was no exception to the admission or exclusicn of testimony 
as evidence which we deem it necessary to discuss. There is no conflict 
in the evidence upon essential matters. The evidence is plenary that a 
bullet fired by defendant Simmons, while engaged in an unlawful act, 
caused the death of deceased, and that defendant Smith was present 
not only aiding and abetting defendant Simmons, but actively partici- 
pating in the unlawful act. The evidence fails to show m y  facts which 
justify or excuse defendants. The defense urged in behalf of defend- 
ants, either that the pistols were fired by them in self-defense, or that 
defendants mere justified in shooting because they were officers under- 
taking to make a lawful arrest or a lawful search of the automobile 
cannot be sustained by the evidence. We find no error in the full and 
careful charge of his Honor to the jury. Assignments of error based 
upon exceptions duly taken thereto, are not supported by the law. 

Section 6 of ch. 1, Public Laws 1923, known as The Turlington Act, 
3 C. S., 3411(f), contains the following words: 

"Nothing in this section shall be construed to authorize any person 
to search any automobile or other vehicle or baggage of any person with- 
out a search warrant duly issued, except where the officer sees or has 
absolute personal knowledge that there is intoxicating liquor in such 
vehicle or baggage." See S. v. Godette, 188 N. C., 497. I n  the absence 
of a search warrant, or of absolute personal knowledge that there is 
intoxicating liquor in the automobile, defendant's attempt to search 
it was without authority of law. Defendants had neither a search 
warrant nor absolute personal knowledge, required by the statute for a 
lawful search of the automobile for intoxicating liquor. 

I n  S. v. Sigman, 106 N. C., 728, in the opinion writtcm by Avery, J., 
the law is stated to be as follows: "An officer who kills a person 
charged with a misdemeanor while fleeing from him is guilty of man- 
slaughter at  least. 1 Wharton Crim. Law, see. 5 (9 ed.) ; 2 Bishop 
Crim. Law (7 ed.), see. 649. After an accused person has been arrested, 
an officer is justified in using the amount of force necmary to detain 
him in custody, and he may kill his prisoner to pre1rent his escape, 
provided it becomes necessary, whether he be charged with a felony or 
misdemeanor. But where a prisoner charged with a misdemeanor has 
already escaped, the officer cannot lawfully use any means to recapture 
him that he would not have been justified in employing in making the 
first arrest; and if in the pursuit he intentionally killed the accused, 
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i t  is murder;  and if i t  appear that  death was not intended, the offense 
will be manslaughter." See 8. v. Dunning, 177 N. C., 559. The law 
will protect a n  officer who is  attempting to  make a lawful arrest or  to 
make a lawful search, from consequences of his acts done necessarily in 
the performance of his duty. This principle cannot be invoked, how- 
ever, ill defense of an  officer who in attempting to make a n  unlawful 
arrest or an  unlawful search. commits an  assault. with or without a 
deadly weapon. Fo r  the consequences of his unlawful acts, he must be 
held responsible to the same extent and with the same result as others 
who do not profess to act under the law. Defendants i n  this case were 
without authority to arrest deceased or either of his  companions in  the 
automobile. They had no warrant authorizing the arrest ;  no crime had 
been committed in their presence. They were acting solely upon sus- 
picion, which however well founded they thought i t  to be, appeared a t  
the tr ial  groundless. T h e  lam is no respecter of persons-it holds those 
who profess to  act in its name amenable to i ts  requirements; it seeks to  
protect even those who may hare  previously violated its provisions when 
their rights are put  in jeopardy by accusation of crime. I t  exacts of 
all men obedience to  its mandates. and assures all men-even those sus- 
pected of crime-of its protection. N o  man ought to be deprived of 
life, liberty or property, except in accordance with its provisions. The  
judgment is  affirmed. There is 

N o  error. 

CLARRSOK, J., concurring in the result: T h e  peace, quiet and good 
order of our State depends upon the individual citizen obeying the lam 
of the land as made by the law-governing body. When we lay down a t  
night, walk the streets of a city or town, travel the public highway, or 
elsewhere, i t  is  the strong a rm of the law that  is  around about us and 
protects us. Obedience to law is the duty incumbent upon all good citi- 
zens. The  citizen who is unwilling to obey the law, the governing power 
has entrusted the enforcement to certain officers to arrest with warrant  
and, under certain circumstances, without warrant. I t  goes without 
saying that  the primary duty is upon officers of the law to obey the law. 
As a rule, these enforcement officers are dealing with a lawless element, 
dangerous, who have set themselves in defiance to the mill of the ma- 
jority as expressed in our form of gorernment. This  element is not 
lamb-like and no officer is expected to meet a lamb like he  would a lion. 
We cannot judge the enforcement officers as a whole by the misconduct 
of over-zealous officers exceeding their authority. 

I n  S. v. Smith, 127 Iowa, p, 534, Deemer, J . ,  says: "An officer, in 
the performance of his duty as such, stands on an  entirely different 
footing from an  individual. H e  is a minister of justice, and entitled to 
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the peculiar protection of the law. Without submission to his authority 
there is no security, and anarchy reigns supreme. He  must, of neces- 
sity, be the aggressor, and the law affords him special wotection. I n  
his capacity as an individual he may take advantage oi' the 'first law 
of nature,' and defend himself against assault; as an oficer he has an 
affirmative duty to perform, and in the performance thereof he should, 
so long as he keeps within due bounds, be protected. ISentimentalism 
should not go so far  as to obstruct the due administratim of law, and 
brute force should not be permitted to obstruct the wheels of justice." 

Pearson,  J. ,  in S.  v. G a r r e f f ,  60 N .  C., at p. 150, said: "In other 
words, resistance to the execution of the command of t l e  State, is not 
allowed. The warrant must be executed peaceably, if y o u  can, forcibly 
if you must." 

I n  AS'. v. P u g h ,  101 N.  C., at p. 739, it is said: "It nas  the duty of 
the defendant to interfere and suppress the fight, and if need be, he 
might, in good faith, strike a reasonable blow for the purpose. While 
he had no authority to strike an unnecessary blow, or one greatly in 
excess of what was necessary for the purpose, and wanton, he was the 
judge of the force to be applied under the circumstances, and he would 
not be guilty of an assault and battery unless he arbitrarily and grossly 
abused the power confided to him, and whether he did or did not was an 
inquiry to be submitted to the jury, under proper instructions from the 
court. A grossly unnecessary, excessire and wanton exercise of force 
would be evidence-strong evidence-of a wilful and malicious pur- 
pose, h u t  t h e  jury  ough t  no t  f o  weigh t h e  conduct  o f  the  o,%icer as against 
h i m  in 'gold scales' (italics mine) ; the presumption is he acted in good 
faith. This is the rule applicable in such cases as the present one, as 
settled in 8. 2%. S f a l c u p ,  2 Ired., 50; S. v. M c S i n c h ,  90 N. C., 696, and 
the cases there cited. So, also, S. a. B l a n d ,  97 N.  C., 438." 

The good faith of the officers on the occasion and what they did is 
thus stated succinctly by them : On the evening of 2 1  November, 1925, a 
r~l iable  perso11 and a neighbor of Melvin Joyce and J1,hn Joyce and 
J im Sutphen, came to the office of C. H .  Haynes, slieriff of Surry 
County, and ill the presence of the defendant, R. F. Simmons, stated 
that Melvin Joyce and John Joyce had gone to Virginia for a load of 
whiskey; that the money had already been raised and tliat they would 
pass along the Patrick courthouse road at or near the Sparger home 
that evening. He further stated to the sheriff, in the presence of Sini- 
mons that these parties would be traveling in a Ford roadster, and that 
a V-shaped hole had been made in the windshield; tliat the sheriff 
after receiving this report, requested R. F. Simmons, m h ~  mas a deputy 
sheriff, to go and seize the car and the whiskey. R. 5'. Simmons re- 
ported these facts to E. S. Smith, another deputy sheriT, and the two 
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went to the place designated; that in addition to this information so 
received R. F. Simmons on a former occasion had found Melvin Joyce 
with a quart of liquor; that Joyce had undertaken to conceal the liquor; 
that in addition to this, both of the defendants knew of the general 
reputation of the said Joyce boys for being blockaders. With this in- 
formation the two defendants stationed themselves at the point desig- 
nated; that just before sundown on that evening the defendants about 
one hundred yards away recognized the car that had been described to 
them, comini  up the &ad, and on closer inspection recognized the two 
Joyce boys with Sutphen in the car. The two defendants were standing 
several yards apart. The defendant, Smith, ran out into the road and 
waived his hand and ordered the car to stop; the car did not stop, but 
accelerated the speed. Simmons, whom the occupants admitted they 
knew to be an officer. ran out in the road in front of the car and waved 
and ordered them to stop; the car was not stopped. Both of the de- 
fendants shot in front of the car trying to stop it, after the order had 
been given to stop and had been refused. When Simmons ordered them 
to stop they deflected their car from the part of the$road in which they 
were then traveling towards Simmons, and Simmons was required to 
jump out of the way to prevent the car from running over him, and in 
the attempt to escape, accidentally, without his knowledge, the pistol 
that he had in his hand fired. The car did not then stols. but continued * ,  

with accelerated speed and never did stop; that the defendants did not 
hare  any knowledge that either one of &se had been shot until after 
they came home; that upon subsequent examination of the car, and on 
the night of the homicide there was a distinct odor of liquor, and there 
was broken glass under the seat in the car and the arrangement under 
the seat of tlhe car was of such a character as to show thai it had been 
prepared for the transportation of liquor. 

Where an arrest can be made without warrant is stated in S. v.  
Godette,  188 N. C., at p. 503, as follows: "The language of the Con- 
formity (or Turlington) Act of this State, supra, is plain: that when 
an officer of the law shall discover any person transporting or possessing 
liquor in violation of law, that is when he sees or has absolute personal 
knowledge, the liquor and vehicle shall be seized and the person in charge 
arrested. The officer can arrest (1) when he sees the liquor; (2)  when 
he has absolute personal knowledge. The latter is defined in the law. 
I n  9 Gray Mass., 271, 'Knowledge, being a firm belief.' I n  W e s t  v. 
Home Ins. Co. ( C .  C . ) ,  18  Fed., 6, it was held: 'Personal knowledge- - 
knowledge of the truth in regard to a particular fact or allegation, 
which is original, and does not depend on information or hearsay." 
This absolute personal knowledge can be acquired through the sense of 
seeing, hearing, smelling, tasting or touching. I n  Blackmore on Prohi- 
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bition (1923)) p. 332, i t  is said:  'Under the Federal as well as the State 
statutes, to justify search and seizure or arrest without warrant  the 
officer must have direct personal knowledge, through his hearing, sight 
or other sense of the commission of the crime by the accused. Bu t  i t  i s  
not necessary that  he  should actually see the contrabard liquor. . . . 
(supra, p. 334). I f  an  officer sees intoxicating liquor being loaded on 
an  automobile he can thereupon seize the vehicle and anes t  the person 
who has put liquor on it,  and other palpable conditions might authorize 
similar action, as plainly seeing the liquor leaking f ror i  a vehicle in 
which it is being transported, such a leak extending iiself upon the 
public liighway and the spirits spreading tlienlselres and their odor 
along the road," etc. 

Transportation of liquor or having liquor in one's possession for the 
purpose of salc is i n  Kor th  Carolina a misderneanor. I t  I S  held in  S. v. 
Sigmnn, 106 S. C., 728, that L'Where a person charged only with a 
misdemeanor flees from the officer to avoid arrest, the latter is not au- 
t h o r i d  to take life or shecl blood in order to make the wrest. Under 
such circumstances, if he kills, he will be a t  least guilty of manslaughter, 
and he will be guilty of an  assault if no actual in jury  is inflicted if h e  
uses such force as would have aniourited to manslaughter had death 
ensued." 

Tho United States Act in reference to arrest without warrant, says: 
"An Act Supplemental to the National Prohibition d ct," approved 
23 November, 1921, chaptcr 134, 42 Stat .  a t  I,., 222, 222, Comp. Stat., 
see. 10, 184a, Fed. Stat .  Anno. Supp., 1921, p. 230, prorides: "That 
any officer, agent or employee of the Cnited States engaged in  the en- 
forccrnent of this act, or the National Prohibition ,2ct, or any other lam 
of the United States, who sliall search any private dwelling as defined 
in  the National Prohibition Act, and occupied as such tl~i~elling, with- 
out a warrant  directing such search, or who, while so engaged shall. 
withouf a seal-ch ~ r * a ~ r a n t  rnaliciousl?y and without reasonable cause 
search any o t h ~ r  building or property, shall be guilty of a misderneanor, 
and upon conviction thereof shall be fined for a first ofl'ense not more 
than $1,000, and for a subsequent offense not more than $1,000 or im- 
prisonment not more than one year. or both such fine and imprison- 
ment." 

Chipf  Justice Ta f t ,  in Carroll P .  G. S., 267 U. S., 131 (1924)) con- 
struing the above statute in regard to arrest vi thout l iarrant ,  under 
the Federal Statute, at p. 160, says: "We know in  this n a y  that  Grand 
Rapids is about 152 miles from Detroit, and that Detroit and its neigh- 
borhood along the Detroit R i w r ,  which is the international boundary, 
is one of the most active centers for introtlucing illegally into this 
country spirituous liquors for distribution into the interior. I t  is  
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obvious from the evidence that the prohibition agents were engaged 
in a regular patrol along the important highways from Detroit to 
Grand Rapids, to stop and seize liquor carried in automobiles. They 
knew, or had convincing evidence to make them believe, that the Car- 
roll boys, as they called them, were so-called 'bootleggers' in Grand 
Rapids, i. e., that they were engaged in plying that unlawful trade of 
selling such liquor in that city. The officers had soon after noted their 
going from Grand Rapids halfway to Detroit, and attempted to fol- 
low them to that city to see where they went, but they escaped obser- 
ration. Two months later these officers suddenly met the same men on 
their way westward, presumably from Detroit. The partners in the 
original combination to sell liquor in Grand Rapids mere together in 
the same automobile they had been in the night when they tried to 
furnish the xvhiskey to the officers, which was thus identified as part 
of the firm equipment. They were coming from the direction of the 
great source of supply for their stock to Grand Rapids, where they 
plied their trade. That the officers, ~vhen they saw the defendants, 
believed that they were carrying liquor, we can hare no doubt; and 
we think it is equally clear that they had reasonable cause for think- 
ing so. Emphasis is put by defendants7 counsel on the statement made 
by one of the officers that they were not looking for defendants at the 
particular time ~vhen they appeared. We do not perceive that it has 
any weight. As soon as they did appear, the officers were entitled to 
use their reasoning faculties upon all the facts of which they had pre- 
vious knowledge in respect to the defendants," citing authorities. . . . 
"In the light of these authorities, and what is shown by this record, it 
is clear the officers here had justification for the search and seizure. 
This is to sav, that the facts and circumstances within their knowledge. 

L ,  " 
and of which they had reasonably trustworthy information, were suffi- 
cient in themselves to warrant a man of reasonable caution in 'the 
belief that intoxicating liquor. was being transported in the automobile 
11-hich they stomed and searched." 

A 

The act quoted uses the words '(maliciously and without reasonable 
causen-different from the Turlington Act construed in Godette's case, 
supra. 

Hoke, J . ,  in S. v. Dunning, 177 R. C., at p. 562, well states the rights 
of officers, sustained by a wealth of authorities: "It is a principle very 
generally accepted that an officer, haring the right to arrest an offender, 
may use such force as is necessary to effect his purpose, and to a great 
extent he is made the judge of the degree of force that may be properly 
exerted. Called on to deal with violators of the lan-, and not infre- 
quently to act in the presence of conditions importing serious menace, 
his conduct in such circumstances is not to be harshly judged, and if 
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h i s  is  withstood, h i s  au thor i ty  a n d  purpose being made known, h e  m a y  
use t h e  force necessary t o  overcome resistance a n d  t o  t h e  extent of 
t ak ing  l i fe  if t h a t  is  required f o r  t h e  proper  a n d  efficielit performance 
of h i s  duty.  I t  i s  when excessive force h a s  been used maliciously o r  
t o  such a degree as  amounts  t o  a wanton abuse of au thor i ty  t h a t  cr im- 
ina l  liability will  be imputed.  T h e  same ru le  prevails when a n  officer 
h a s  a prisoner under  lawful  arrest  a n d  t h e  la t ter  makes forcible effort 
to  f ree  himself ;  and,  i n  th i s  jurisdiction, the  position holds whether  
t h e  offense charged be a felony or  a misdemeanor, t h e  governing prin-  
ciple being based on  the  unwarran ted  resistance t o  l awfu l  au thor i ty  
a n d  not dependent, therefore, on t h e  grade  of t h e  offense." 

T h e  facts  a t  t h e  t ime  of t h e  occurrence, a s  stated b y  the  officersiwere 
disputed by  t h e  State's witnesses. T h e  court  below, under  proper  in- 
structions, left the  mat te r  t o  t h e  jury.  T h e  defendants were convicted 
a n d  on  t h e  record I can find n o  error, and  therefore concur i n  t h e  
opinion t h a t  t h e  judgment of t h e  court  below should be 

Affirmed. 

GUY A. MYERS v. A. B. C. K I R K ,  A. B. C. K I R K  B U S  LINE.  ROYAL 
B L U E  TRANSPORTATION COMPANY, INC.. L. I?. BARNARD, A N D  

P IEDMONT STAGE LINE,  INC. 

(Filed S December, 1926.) 

Where there is sufficient legal evidence that  several auto-bus lines 
operated between certain cities and towns, for the transportation of 
passengers for hire interchangeably, or the drivers for one line would 
take the passengers who had bought tickets over anothe- of them a s  if 
sold orer its own line, a ticket sold over one of these lines being equally 
acceptable by the other, either of the combined lines i:, responsible in 
damages for a personal injury negligently inflicted on a passenger. 

2. l\;rgligence-Ownership-Evi~1ence-Que&ions for Jury - Passengers 
-Damages. 

Evidence held sufficient for the jury in this case, that the defendants 
were mutually and interchangeably engaged under a contract or agree- 
ment to transport passengers hetween two cities, that  the driver of the 
automobile whose negligence caused the injury wore a uniform bearing 
the appealing defendant's insignia. honored tickets bought for trans- 
portation orer the other alleged combined lines, and the car was reg- 
istered as that  of such defendant in the department of revenue, the 
application for certificate so designated it, the appealin!: defendant re- 
received the car from the mechanic repaired it  after the injury, and 
the president of the appealing defendant corporation acknowledged the 
onnership of the car by his corporation, etc. 
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3. Evidence-Questions for Jury-Issues. 
Where the evidence is conflicting in an action to recover damages from 

a passenger auto-bus line for a personal injury alleged to have been 
negligently inflicted on the plaintiff while a passenger thereon, an issue 
is raised for the jury to determine. 

4. Carriers-Evidence-Automobiles - Receipts - Appeal and Error - 
Harmless Error. 

Where a passenger is negligently injured by the negligence of the 
defendant while riding on its car, and in his action to recover damages 
the question arises as to whether the defendant corporation was regu- 
larly engaged in transporting passengers for hire, the amount of money 
the defendant received for such services and the number of cars it thus 
had in use is competent evidence thereof, though not for the purpose 
of showing its commercial rating. Held,  further, under the facts of this 
case the admission of such evidence would not constitute reversible error. 

5. Evidence-Attorney and Client. 
Representations of an attorney that he was acting for the defendant 

corporation in settling claims against it, made in the presence of de- 
fendant's president, and not denied by him, is sufficient evidence thereof 
to be submitted to the jury. 

CIVIL ACTIOX, before Hardiltg, J., at March Term, 1926, of MECK- 
LENBURG. 

The plaintiff sued five defendants, to wit, A. B. C. Kirk, A. B. C. 
Kirk Bus Line, Royal Blue Transportation Co., Inc., L. F. Barnard 
and Piedmont Stage Line, for personal injury sustained by him on 6 
January, 1925. Plaintiff alleged that the five defendants, at  the time 
of his injury, and prior thereto, were engaged in  the business of carry- 
ing passengers for hire from Charlotte to Greensboro by virtue of some 
private arrangement or mutual contractual relationship, and, as a re- 
sult thereof, were acting together and sharing in the profits of trans- 
porting passengers between said points; that on 6 January, 1925, the 
plaintiff purchased a ticket in the city of Charlotte, marked "Kirk 
Bus Line," entitling him to one continuous passage on said date from 
Charlotte to  Greensboro; that thereafter plaintiff became a passenger 
in a car operated by the defendants, and by reason of negligence and 
carelessness of the driver the said car was negligently operated and 
driven into a tree standing on the side of the highway, with such vio- 
lence as to "practically tear down and uproot said tree," and as a 
result thereof plaintiff sustained five fractures of his left knee and knee 
cap, and otherlacerations, cuts, wounds and bruises, resulting in serious 
permanent injury. 

Each of the defendants filed answers denying liability. The defend- 
ant, Royal Blue Transportation Company, filed an answer denying 
liability. There was judgment against the defendants, A. B. C. Kirk, 
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trading as A. B. C. Kirk Bus Line, Royal Blue Transpor1,ation Go., and 
Piedmont Stage Line. The Royal Blue Transportation Go. appealed. 

The evidence tended to show that the plaintiff bought a ticket from 
the Kirk Bus Line in the New Central Hotel at  Charlotie, from E. H. 
Griffin, and boarded a bus at  the corner of Eighth and Tryon streets 
in accordance with an arrangement made by Griffin. Ci-riffin was sta- 
tioned in  the New Central Hotel at  Charlotte and testified without 
objection: "I was in the employment of all of these bus lines for about 
fifteen months. During the time of my employment w t h  the parties 
named I gave passengers information and directions and put them on 
the first bus that went out-it did not make any difference whose they 
were. I did not hold the passengers for any particular bus. The dif- 
ferent bus lines named, exchanged and honored each other's tickets. 
The bus drivers mould turn the tickets over to the bus owners. I know 
that L. F. Barnard and the Royal Blue Transportation Company were 
operating a car or cars on 6 January, 1925, from Charlotte to Greens- 
boro." The witness further testified that the defendants, including 
Royal Blue Transportation Co., paid him for his services $2.60 per bus 
per month. 

L. 9. Love testified for the plaintiff: "That on 6 January, 1925, the 
Royal Blue Transportation Co. was operating cars or busses or con- 
veyances between Charlotte and Greensboro, and that on said date 
said defendant operated a seven-passenger Studebaker car with a Rex 
enclosure, and that Griffin was serving the  defendant^ by soliciting 
trade, calling busses and giving information in general." 

Plaintiff testified that on the date of his injury he bought a ticket 
from Griffin, and at  the time of purchasing the ticket, Griffin stated 
to him that it would be all right for him to go home and wait on the 
corner of Eighth and Tyron streets, and that he mould send the Kirk 
Line Bus to that point. When the driver of the bus drov. to that point 
he opened the door of the car-he was driving this seven-passenger 
Studebaker car-and he says to me, "Are you the man that the Kirk 
Bus Line Co. sent me to take to Greensboro?" I says, "I am." And 
he opened the door and says, "A11 right, get in." At that time I noticed 
he had on this uniform I just spoke of-that is the uniform of the 
Royal Blue Transportation Go.-and my ticket was on the Kirk Bus 
Line Co. And the driver said, "Kirk Bus Line Go. sent me after you- 
we work together; we handle each other's passengers. Get in." I got 
in . . . and presented my ticket, and he says, "I will take it up at 
the destination.'' 

T .  L. Kirkpatrick and 8. L. Taylor for plaintiff. 
Stewart, McRae & Bobbitt for defendant, Royal Blue Transports- 

t i m  CO. 
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BROGDEN, J. There was competent evidence of the negligent opera- 
tion of the car, and also of serious and permanent injuries sustained by 
plaintiff. There was evidence to the effect that on 1 January, 1926, 
prior to the injury, the defendant, Royal Blue Transportation GO., 
had sold this car to the Piedmont Stage Line, Inc., and that on the 
date of the injury the car was owned and operated by the Piedmont 
Stage Line, Inc., and not by the defendant, Royal Blue Transportation 
Co. The whole case resolves itself, therefore, into the question as to 
whether or not there mas any eridence that the Royal Blue Transporta- 
tion Co. owned and was operating the car at the time of plaintiff's 
injury. 

The record discloses the following indicia of ownership and opera- 
tion of said car:  

1. The driver of the car causing plaintiff's injury more a uniform 
bearing the insignia "Royal Blue Transportation Co." 

2. The defendants honored each other's tickets and placed passen- 
gers on the first bus leaving Charlotte, regardless of the ticket held. 

3. The car in which the plaintiff was riding was registered in the 
Department of Revenue and was operating under a license issued to 
the defendant, Royal Blue Transportation Co., said license having been 
issued on 30 June, 1924. 

4. The application for the registration of said car for title certificate 
designated the Royal BIue Transportation Go. as the owner of said car. 

5 .  The mechanic in Salisbury, who pulled the wrecked car in and 
repaired it, testified, without objection, that he repaired the car and 
sent the bill to the Royal Blue Transportation Go., and, further, that 
"Royal Blue Transportation Company responded to that notice by 
coming after the car." 

6. L. F. Barnard, president of the Royal Blue Transportation Co., 
told X r .  Ervin; an attorney of Charlotte that the car causing the injury 
mas the property of the Royal Blue Transportation Co. at the time of 
the wreck. There was no objection to the testimony of this witness. 
There was other testimony to the same effect. 

We are of the opinion that these facts and circumstances constituted 
sufficient evidence of ownership and operation of said car by the de- 
fendant, RoyaI Blue Transportation Co., to be submitted to the jury. 
Freeman v. Dalton, 183 PI'. C., 538; Hemley v.  Helvenston, 189 IS. C., 
636. 

The evidence, it is true, was conflicting upon this phase of the case, 
but conflicting testimony affects only the credibility of the witness or 
witnesses, and does not warrant the withdrawal of the case from the 
jury. #hell v. Roseman, 155 N.  C., 90; Christman v. Billiard, 167 
N. C., 5 ;  Shaw v. Handle Co., 188 N.  C., 236; I n  re Fuller, 189 N.  C., 
512; Smith v. Coach Line, 191 N. C., 589. 
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The defendant excepts to evidence as to the amount of money col- 
lected by the defendant, Royal Blue Transportation CI., and also as 
to the number of cars in use. This evidence was competent to show that 
the defendant was operating as a carrier of passengers on the date of 
plaintiff's injury. I f  the evidence had been elicited for the purpose of 
showing the commercial rating of defendant, it would have been irrele- 
vant; but, even so, it would not constitute reversible error under the 
facts and circumstances presented in this record. Lumber Co. v. Lum- 
ber Co., 176 N.  C., 504. 

Exceptions 70 and 71 relate to the testimony of witness Ervin, who 
testified that L. B. Vreeland was attorney for the Royal Blue Trans- 
portation Go. The witness said: "The only way I can answer that 
question is by stating what X r .  Vreeland did as attorney for the party 
to this action. Mr. Vreeland, as attorney for the Royal Blue Trans- 
portation Co., representing himself as attorney for the Royal Blue 
Transportation Co., signed an agreement that all n0tic.s that he had 
given or might be given as to taking of the deposition h ~ d  been waived 
by the Royal Blue Transportation Co." The witness mas an attorney 
and was negotiating in the interest of O'Henry Moore, who was a 
passenger i n  the car with the plaintiff, and was also injured in the 
wreck. Barnard, president of the defendant, was present at  the con- 
versation. 

There were facts and circumstances which the jury might well have 
found reasonably induced a careful and prudent persin :o~suppose that 
the attorney was authorized to act for his client in the matter. Bank 
v. IJay ,  143 N. C., 326; Trollinger v. Fleer, 157 N .  C., 81. 

The case in its final analysis presents only issues of fact, and these 
issues, under a proper charge, have been resolved against the defendant, 
and the judgment is upheld. 

No error. 

STATE v. GEORGE THOMPSOS.  

(Filed 8 December. 1926.) 

1. Criniinal Law-Evidence--Barn Burning--Bloodhounds-Tracks. 
Where the reliability of bloodhounds has been testified to in following 

human beings by the scent, by one who has had experience with them: 
Held, on the trial of defendant for burning a barn, 17. S., 4245, the 
tracing by the bloodhounds some two hours later of a track leading 
from the rear of the barn to defendant's residence, toqether with the 
identification of the track as that of defendant by one of his shoes, 
with evidence of motive, is sufficient evidence of guilt to take the case 
to the jury. 
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2. Evidence-Questions and Answers - Appeal and Error - Harmless 
Error. 

An inaccurate question asked a witness will not disturb the verdict 
finding the defendant guilty of a criminal offense, when it is cured by 
the answer of the witness thereto. 

APPEAL by defendant from Bryson, J., at April Term, 1926, of RAN- 
DOLPH. 

The defendant was indicted for burning a barn in the possession of 
J. W. Kinley in breach of C. S., 4242, and from the judgment pro- 
nounced upon a verdict of guilty he appealed, assigning error. 

ilttorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

lMoser & Burns for def endank. 

ADAMS, J. The defendant's ~ r i n c i p a l  exception relates to a denial 
of his motion to dismiss the action as in case of nonsuit. C. S., 4643. 
The motion in  effect is a demurrer to the evidence and presents the 
question whether the testimony of the witnesses and the inferences 
reasonably to be drawn therefrom are sufficient in law to sustain the 
verdict and the judgment. 

Considered most favorably for the State the testimony tends to prove 
the circumstances following. The barn was burned about ten o'clock 
on Sunday night, 19 July, 1925, the fire having started in an overhead 
driveway. A little after midnight bloodhounds were brought from 
Asheboro by W. C. York, who testified: "I am a traveling salesman. 
I own, keep and possess bloodhounds. I have still and did have at  that 
time these animals in my possession. I did not own them on 19 July, 
1925, but I worked them. I have had them about five or six years. The 
dogs are English, the female is English and American mixed. I have 
used them four or five years and the records show they have been used 
longer. The dogs are trained dogs for the purpose of tracking human 
beings. They are reliable in that particular." 

H e  carried the dogs behind the barn where no person had been since 
the discovery of the fire; there "they struck a track and opened up." 
A short distance from the barn one of the witnesses saw a track by the 
light of a lantern and followed it to a pathway in the woods, then into 
a road that leads to Hunt's, and afterwards into another leading to the 
defendant's house. The tracks found in the path and in the roads 
pointing to and from the barn were the same as the track from which 
the dogs began the trail. From the barn the dogs went across some 
plowed ground into the woods, across a branch, into some roads, and 
then on to the defendant's porch. There they stopped. Questioned 
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in reference to his shoes the defendant said that  he  had a pair  of bro- 
gans and afterwards admitted that  he owned another pair, one of which 
he produced. This  shoe mas a 7 or 71h, with a narrow toe and a 
rubber herl, and a t  the barn and several other places ma:; fitted into the 
tracks just referred to. The rubber heel was v o r n  and corresponded 
with the worn appearance of the heel i n  thrl tracks. Tie sheriff testi- 
fied that  about thir ty yards back of the barn there was a plain, fresh 
track that  the left shoe fitted. 

Though the prosecuting witness had refuscd to sign s bond for the 
release of the defendant's son, who was then in custoc y, and though 
on the Fr iday nest preceding the night of the fire the defendant told 
Dora Hughes that  people were going to be sorry for treating him as 
they had treated him, the eridcnce of motive is slight; hilt on the fol- 
loving Tnesday the defendant suggested to Jesse Harrelson and his 
wifc that  "he would come clear" if they ~ o u l d  testify that  they left his 
house a t  a certain time. 

I f  the testimony in regard to the action of the dog's be laid aside 
there is still more than the prorerbial "scintilla" of eridence to be 
consitiercd on behalf of t h r  S ta te ;  and when this evidence is corrobo- 
rated by the trailing of the dogs two hours after the fire occurred its 
probatire force is such as to justify its submission to the jury. 

The  exceptions to the evidence are overruled. I f  the question to 
which the first relates was inaccurately phrased the error is cured by 
the ans~i-er;  and as to the second, York's statement that  he  had to find 
the track back of the barn was intendcd to indicate the place where i t  
was presumed the tracks would probably be found. 

V e  find 
K o  error. 

HALT, r .  RISEHART R- DENNIS COJIPANY. IRC. 

(Filed 8 Dccemher, 19%. i 

Keg1igmc.e-Tort S-Pro~imate Ca11.w. 
Where the defendant in the exercise of ordinary care should reasou- 

nhly have anticipated that its neqligent act would prosiinntely cause an 
injury, it  is not required to make it liable for the consequences of the 
act, that the particular injury in suit shonld have been :mticipated, if it 
wac: the proximate cause nnd naturally rcwlted therefrom in continuous 
sequence. 

CIVIL ACTIOK, before Schcnck,  J., at  August Term, 1926, of GASTON. 
The  plaintiff v a s  seriously and permanently injurec while in the 

employment of the defendant, resulting from a blow on the head by a 
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rock thrown from blasting operations in the Catawba River. The plain- 
tiff was seated in a mess hall operated by the defendant, eating supper. 
The defendant set off a heary blast in the river bed from four to six 
hundred feet from the mess hall, and a rock from said blast fell upon 
the roof of the mess hall, crashing through and striking plaintiff on the 
head, and inflicting the injuries complained of. 

There was judgment for the plaintiff, and the defendant appealed. 
This case was considered by the Court in a former appeal reported 

in 191 N. C., p. 685. 

A. E. IVol fz ,  George W .  W i l s o n ,  B r a n ~ h a l l  d McCabe, C .  ,4. Thomp- 
son, J o h n  J f .  Robinson for plaintiff .  

C7yde R. Hoe?/,  X a s o n  d Masom, T .  C. Guthrie  for defendant.  

PER CURIAII. Plaintiff's chief assignment of error urged in the oral 
argument and discussed in the brief, is to the following charge of the 
trial judge: "The court charges you as a matter of law that in order 
that a party may be liable for negligence, it is not necessary that he 
could hare contemplated, or eren been able to anticipate the particular 
consequences which ensued, or the precise injuries sustained by the 
plaintiff. I t  is sufficient if by the exercise of reasonable care the de- 
fendant might have foreseen that some injury would result from his act 
or omission, or that consequences of a generally injurious nature might 
have been expected." 

This part of the charge is taken from D r u m  v.  X i l l e r ,  135 K. C., 215. 
The defendant contends that the correct rule should be whether or not 

a reasonably prudent man in a similar situation to that of the defend- 
ant, could, under all the facts and circumstances, reasonably have fore- 
seen that some person who was in a similar or analogous situation to 
that of plaintiff at the time of setting off the blast, would probably be 
illjured thereby; or, in other words, that a reasonably prudent man, 
under the rircumstances, could h a w  foreseen the particular injury com- 
plained of. But the rule as stated in D r u m  1.. Miller has been approved 
many times by this Court, as will appear by an examination of Shep- 
ard's Annotations. 

In  H z d s o n  v. R. R., 142 S. C., 203, Just ice  H o k e  says: "The doc- 
trine is that consequences vhich follow in unbroken sequence without 
an i ~ i t ~ r w n i n g  efficient cause from the original wrong are natural, and 
for such consequences the original wrongdoer must be held responsible, 
even though he could not have foreseen the particular result, provided 
that in the exercise of ordinary care he might have foreseen that some 
injury would likely follow from his negligence." (Citing Drum v. 
X i l l e r ,  supra.)  
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I n  Hudson v. R .  R., 176 N.  C., 492, Allen, J., says: "In support of 
the first two positions the defendant relies on the definition of proximate 
cause, in Ramsbottom v. R. R., 138 N. C., 41, approvd in Bowers v.  
R. B., 144 N. C., 686, and in Cj~ancey v.  R. R., 174 N C., 351, as "A 
cause that produces the result in continuous sequence, and without 
which it mould not have occurred, and one from which any man of 
ordinary prudence could have foreseen that such a result was probable 
under all the facts as they existed," to which we adhere, with the modi- 
fication contained in Drum v. Miller, 135 N .  C., '204, and many other 
cases, that it is not required that the particular injury should be f o r e  
seen, and is sufficient if it could be reasonably anticipated that injury 
or harm might follow the wrongful act." 

An examination of the cases in which Drum v. Millel. has been cited 
and approved, will disclose that the principle has never been questioned 
nor modified, and is therefore the law of the State. 

There are other exceptions in the record, but they present no reversi- 
ble error, and the judgment is affirmed. 

No error. 

STATE v. MANESS. 

(Filed 8 December, 1926.) 

Criminal Law-Seduction-Statutes-Evidence-Unsupparted Testimouy 
of Prosecutrix. 

I n  order to convict of the felony prescribed by C. S., 4339, the testi- 
mony of the prosecutrix must he supported by other legal evidence of 
facts and circumstances as to the carnal knowledge, etc. 

,~PPEAL from Finley, J . ,  and a jury, at -4ugust Term, -1926, of MOORE. 
New trial. 

Attorney-General Brummitt and Assistant Attorney-General Xnsh 
for the State. 

H.  F. Seawell and Herbert Seawell, Jr., for def~ndant.  

PER CURIAM. Defendant was indicted under C. S., 42139, which is as 
follows: "If any man shall seduce an innocent and virtuous woman un- 
der promise of marriage, he shall be guilty of a felony, a id upon convic- 
tion shall be fined or imprisoned at the discretion of the court, and may  
be imprisoned in  the State prison not exceeding the term of five years: 
Provided, the unsupported testimony of t h ~  woman shall not be suffi- 
cient to convict: Provided furfher, that marriage between the parties 
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shall be a bar to further prosecution hereunder. But when such mar- 
riage is relied upon by the defendant, i t  shall operate as to the costs 
of the case as a plea of nolo conkendere, and the defendant shall be re- 
quired to pay all the costs of the action or be liable to imprisonment 
for nonpayment of the same.'' 

There were three elements to this crime: (1) The carnal intercourse; 
(2) with an innocent and virtuous woman; (3)  induced by promise of 
marriage. 

"The statute, however, has this proviso: 'Provided, the unsupported 
testimony of the woman shall not be sufficient to convict.' There are 
three essentials to the conviction. A11 the elements must be proved by 
supporting testimony." 8. v. Doss, 188 N. C., p. 214; S. v. Crook, 189 
N. C., p. 545. 

I n  S. v. Ferguson, 107 N.  C., at p. 850-1, it is held: "The crime does 
not consist in the sexual intercourse, nor in the seduction, nor in  the inno- 
cence and virtue of the woman, but in committing the act under promise 
of marriage, without which no crime is created by the statute, and 
which alone makes the seduction criminal, and in  this i t  is not sufficient 
that the prosecutrix shall be corroborated, but she must be supported 
by independent facts or circumstances." 

Under the facts in the present case, we do not think the prosecutrix 
supported by independent facts or circumstances, as to the carnal inter- 
course. The record shows the defendant is 27 years old and the prose- 
cutrix is 40 years old. No child was born of the intercourse. There is 
no evidence in the record in which her testimony is supported by inde- 
pendent facts or circumstances, as is required by the statute. There 
must be a 

New trial. 

J. J. WELCH v. GEORGE T. MURDOCK. 

(Filed 8 December, 1926.) 

Deeds and Conveyances-Restraint on Alienation-Fee-Simple Title. 
The condition expressed in a deed to lands that they "cannot be con- 

veyed until the third generation," is a restraint on alienation and in- 
operative, and the grantee acquires the fee. 

APPEAL by defendant from McElroy, J., at Fall  Term, 1926, of 
RANDOLPH. Affirmed. 

H.  M. R o b i m  for plainti f .  
Moser & B u m  for defendant. 
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PER CURIAM. Della Welch made a will which soon after her death 
was duly admitted to probate, and in the second item thereof set out the 
following devise: "I give and devise to my friend, J. J. Welch, a tract 
of land bounded as follows: On the south by Herman Picrce and others, 
on the east by Mary Welch and J. J. Welch's home place, on the north 
by Jenny Harvell and others, on the west by S. D. 13ancock et al., 
known as the J. D. Welch home tract, and cannot be corveyed until the 
third generation. Excepted 28 acres willed to Pink Strider on the 
southwest corner of said tract known as the Manuel Strider place." 

Thereafter, on 15 August, 1926, the plaintiff, J. J. JF-elch and Caro- 
line Welch, his wife, entered into a written contract with the defendant 
to execute and deliver to him on or before 25 August, 1926, a deed with 
full covenants conveying in fee the land above descr ib~d I n  accord- 
ance with his agreement the plaintiff made due tender of a deed e x e  
cuted by himself and his wife sufficient in form to conley the fee, but 
the defendant declined to accept the deed and refused to pay the pur- 
chase price on the ground that the phrase "And cannot be conveyed 
until the third generation" restrains or prevents a conveyance of the 
title in fee. The only interest the plaintiff's wife has in  the land is her 
inchoate right of dower. 

Upon the facts agreed his Honor held that the plaintiff with the 
joinder of his wife can convey a title in fee and that the defendant 
should comply with the contract, pay the purchase prlce, and accept 
the plaintiff's deed. The judgment is sustained by a number of our d e  
cisions. Absolute restraint on alienation by a tenant in Eee is void even 
if the restraint be for a limited time. Combs w. Paul,  .L91 N.  C., 789. 
Restrictions of this character are generally classed arr ong repugnant 
conditions, neither of the two or three exceptions havirg any applica- 
tion to the facts of this case. Wool v. Fleetwood, 136 N.  C., 461; 
Latimer v. Waddell, 119 N.  C., 370; Pritchard v. Bailey, 113 N .  C., 
521; Hardy w. Galloway, 111 N .  C., 519; T w i t t y  v. Camp, 62 N.  C., 
61; Dick v. Pitchford, 21 N. C., 480. The judgment is 

Affirmed. 

LINDSEY CARROLL, ADMINISTRATOR CF CHARLIE CARROILL, DECEASED, V. 

CLINCHFIELD PRODUCTS CORPORATION, AXD FREII  ROBINSON. 

(Filed 8 December, 1826.) 

Fkmoval of Caw-Federal Cmurt-Diverse Citiaemhip-Bfisjoinder- 
Parties. 

Where a nonresident defendant and its resident foremen are liable for 
the negligent death of plaintiff's intestate, the former in failing to fur- 
nish reasonably safe instrumentalities and the latter In directing the 



N. C.] FALL TERM, 1926. 711 

continuance of th8 employment thereunder, the liability is joint and not 
severable, and defendant's motion to remove the case to the Federal 
Court for misjoinder of parties, under the Federal Statutes, will be 
denied. 

A P ~ E A L  from Shaw, J., at Fall Term, 1926, of YANCEY. Affirmed. 

Ch arles Hutchins for plaintiff. 
9. Hal1 Johnston for defendant. 

PER CT-RIAM. This is an action for actionable negligence brought by 
plaintiff against the defendants, for damages in excess of $3,000. 

The Clinchfield Products Corporation is a corporation under the laws 
of Virginia. Defendant, Clinchfield Products Corporation, within the 
time allowed by law, after due notice and giving the required bond, 
filed a petition for removal of the action from the State court to the 
United States Court for the Western District of North Carolina, on the 
ground of diversity of citizenship and fraudulent joinder. 

The facts, as alleged by the plaintiff, were that his intestate, Charlie 
Carroll, was employed by the defendant, a mining corporation, to work 
in a feldspar mine in Xitchell County, and at  said mine the defendant 
had made a large excavation into the mountain, 100 feet or more, and 
in which employees worked in removing feldspar from the mine. The 
feldspar was loosened by means of blasts and feldspar, mineral forma- 
tion, after blasts are left off, the banks and walls of the mine become 
loose, so that it is dangerous for employees to work in the mine pit. On 
account of blasts in the mine pit, the plaintiff, who had been working 
in the mine pit, was, as required, standing on the bank of the mine, 
until the walls of the mine could be scaled, so as to make the mine pit 
safe for employees. For the purpose of removing the feldspar and waste 
from the mines, the defendant has provided powerful steam-driven 
machinery, and uses a derrick, operated by foot and friction brakes, 
whereby the large containers carrying feldspar from the mines may be 
let down into the mine, and then carried out by the raising of the der- 
rick. The derrick pole is a large tree, with necessary supports, and 
steel wire attachments, and when the machinery is in proper order, the 
machinery operates smoothly, and the pole is lowered gradually, and 
there is no danger whatever to employees. If the machinery is not in 
proper order-if the brake, or drum is clogged, or in imperfect work- 
ing condition from any cause, the pole is liable by reason of the failure 
of the brakes to work, to suddenly drop, and to injure employees. I n  
scaling the walls of the mine, the defendant negligently enhanced the 
danger, by attaching to the derrick pole a pine tree, projecting much 
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farther than the pole itself, and adding great weight thereto, and in- 
creasing the required resisting power or holding power of the brakes. 
I t  is alleged in the complaint that the defendant and its foreman, Rob- 
inson, codefendant, were both negligent, in that the brakes were not 
kept in order, in that they were left clogged, and that it was the duty 
of the defendant to keep the brakes in proper order, which i t  failed to 
do, and which its foreman, and codefendant likewise failed to do, and 
that their acts were joint and concurrent, and that such joint and con- 
current negligence proximately produced the injury complained of ;  
that the foreman was actually present, and was the responsible person 
to whom the defendant had delegated the duty of running the ma- 
chinery, and seeing to it that the same was kept in order. While this 
foreman was actually at his work, and directly in charge of the 
machinery aforesaid, through failure of the machinery to work prop- 
erly, as it would have worked if kept in proper repair, the derrick pole 
gave way, and fell by reason of the failure of the joint tort-feasors to 
do and perform their duty in keeping the machinery in  proper repair, 
and working condition, and plaintiff's intestate was killed. 

We think the action is governed by the opinion of the Supreme 
Court of the United States, by Mr. Justice Sanford, decided 24 May, 
1926, in case of H a y  v. May Dept. Stores Co. and >VcCormiclc; see 
Moses v. Town of Morganton, ante, 102; Swain v. Coclperage Co., 189 
N. C., p. 528; Timber Co. v. Ins. Co., 190 N.  C., at p. 803. 

We do not think that the showing in the petition of Olinchfield Prod- 
ucts Corporation sustains the contention that it was fraudulently joined 
for the purpose of preventing removal and comes within the principle 
laid down in Johnson v. Lumber Co., 189 N.  C., p. 81, and cases therein 
cited. 

From the allegations in the complaint, Clinchfield Products Corpora- 
tion and Fred Robinson are jointly liable, joint tort-fetzsors. This lia- 
bility arising from concurrent acts of negligence on the part of the 
defendants, cooperating to cause the death of plaintiff's intestate. The 
complaint alleges a controversy that is not separable. 

From the facts alleged in the petition for removal, we cannot hold 
that the Clinchfield Products Corporation was fraudulently joined with 
Fred Robinson for the purpose of preventing the removal. The judg- 
ment below is 

Affirmed. 
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DILLING COTTON MILLS v. LOWELL COTTON YARN COMPANY. 

(Filed 8 December, 1926.) 

Appeal and E~mr-Reference-Findings of FactEvidence-Review. 
The findings of fact by a referee upon competent evidence affirmed in 

the Superior Court on appeal thereto, is not reviewable on the further 
appeal to the Supreme Court. 

APPEAL by defendant from judgment of Superior Court of GASTON 
County, rendered 6 February, 1926, by Harding, J. Affirmed. 

Action to recover balance due upon account for goods sold and de- 
livered; in  defense, defendant pleads as counterclaim damages for 
breach of contract alleged in the answer. Plaintiff in its reply denies 
the contract. 

From judgment upon report of the referee that plaintiff recover of 
defendant the sum of $865.67, with interest and costs, defendant ap- 
pealed to the Supreme Court. 

0. Max Gardner, 0. F. Mason, and George B. Mason f o r  plaintiff. 
Mangum & Denny for defendant. 

PER CURIAM. The referee, to whom this action was referred for 
trial, found as a fact that "no enforceable contract was entered into by 
and between the plaintiff and defendant on or about 31 January, 1918, 
the basis of defendant's counterclaim." H e  therefore concluded as a 
matter of law that the defendant is not entitled to recover any damages 
of plaintiff as a counterclaim. To this finding of fact and conclusion 
of law defendant excepted. The judge overruled these exceptions, and 
defendant upon its appeal to this Court assigns same as error. 

The referee's conclusion of law that defendant was not entitled to 
recover damages of plaintiff was manifestly correct, if there was no 
error in his finding of fact. There was evidence at  the hearing before 
the referee sufficient to support his finding of fact, which was approved 
by the trial judge. Such finding is therefore not reviewable upon ap- 
peal to this Court. Sanders v. Grif in,  191 N. C., 453, and cases cited. 
"It is the accepted position with us that the findings of fact by a referee, 
concurred in by the judge, are conclusive when there is competent evi- 
dence to sustain them." Comrs. v. Abee Bros., 175 N. C., 701. The 
assignment of error cannot be sustained. The judgment is 

Affirmed. 
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THOMAS GREER ET AL. V. BOARD OF COMMISSIONERS OF TVATAUGA 
COUNTY ET AL. 

(Filed 15 December, 1926.) 

1. Reference-Evidence-Findings of Fact-Appeal andl ErrovRev iew.  
Upon the coming in of the report of the referee, it  1s required of the 

trial judge to pass upon the evidence and the findings of fact. with the 
power to change or mdi fy  the findings upon supporting evidence, ant1 
when this is done i11 confornlity with the law, the findings so made are 
not reviewable on appeal in the Supreme Court. 

Where the Superior Court judge reverses the conclusions of law of 
the referee and the record is silent as to any findings of fact made by 
him, it will be presumed that he approved of the findings of fact by the 
referee set out in the record. 

3. Same-Conclusions of Law-Record. 
Where the plaintiff seeks to recover damages for the  taking of his 

land for the use of a public highway, without comp?nsation, and the 
cause has been referred to a referee, who has found as a fact that the 
swcial advantages mill equally offset the value of the land so taken, a 
conclusion of lam of the judge thereon awarding plaintiff additional 
damages without change in the referee's findings of f x t ,  is unsupported 
by the facts found and the cause mill be remanded to be proceeded with 
in the due course and practice of the courts. 

CIVIL ACTIOK, before Lane, J., at  September Term, 1926, of WA- 
TAUGA. 

The  plaintiff instituted an  action against the board of county com- 
missioners and the good road commission of Watauga County, alleging 
that  the  defendants "without any condemnation proceelings, and with- 
out the consent of plaintiff, and without any notice to  lai in tiff, entered 
upon" the lands of plaintiff and appropriated par t  of his  land; and, 
further, that  i n  the construction of the road certain personal property, 
to wit, rails and corn, was destroyed, and also certain f ru i t  trees, and 
that  the total damage suffered by him by reason of such unlawful 
taking was $3,500. 

B y  consent of the parties, the matter was referred to J. H. Burke as  
referee, who was authorized to hear the entire controversy and to report 
to  the court his findings of fact and conclusions of law. Thereupon the 
referee heard all of the eridence and argument of counsel and filed a 
report. 

T h e  referee found that  the plaintiff had suffered darnage in  the sum 
of $1,065.00, but paragraph nine of his report is  as follows: "That the 
plaintiff received special benefits from the construction of the high- 
way, which was not common to other landowners along said highway, 
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in that the highway made accessible a very fine view, suitable for de- 
velopment, and by so doing greatly enhanced the value of the plaintiff's 
property, and the benefits to the plaintiff on this occount, which is 
found not to be common to other property owners, in a sum equal to or 
greater than the sum of $1,065; and I find the benefits to the plaintiff 
to be $1,065, which is found to be a proper set-off as against the items 
found as damages to the plaintiff, and that after deducting the benefits 
as herein referred to, being special benefits, that the plaintiff has not 
sustained any damages. 

"Conclusiom of Law: That upon the foregoing findings of fact, I 
conclude that as a matter of law, the plaintiff is not entitled to recover 
any sum whatever, for the reason that the special benefits received fully 
cover any damage that he sustained otherwise. 

J. H. BURKE, Referee." 

The plaintiff duly filed exceptions to the referee's report as follows: 
"That the plaintiff excepts and objects to Item No. 9 of the referee's 
report, for the reason that the same is against the greater weight of 
the evidence, and for the further reason that there is no evidence in 
the record of any special benefits received by the plaintiff over and 
above the general benefit received by other landowners through whose 
land the highway was constructed." 

The matter came on for hearing upon the report and exception 
thereto, and the following judgment was rendered: "This cause coming 
on to be heard before his Honor, Henry P. Lane, judge presiding, upor1 
exceptions filed to the report of the referee in  this cause, and being 
heard, it is considered and adjudged by the court that the exceptions 
filed by the plaintiff to the referee's report be, and the same are hereby 
overruled and reversed : 

I t  is, therefore, upon motion of T.  C. Bowie, attorney for plaintiff, 
considered and adjudged that the plaintiff recover of the defendant the 
sum of $1,065 and the costs of this action to be taxed by the clerk. 

HENRY P. LANE, Judge Presiding." 

From the judgment so rendered the defendant appealed. 

T .  C. Bowie for plaintiff. 
Brown & Bingham and F. A. Linney for defendant. 

BROGDEN, J. The trial judge sustained the exception to the referee's 
report, and rendered judgment for the plaintiff without finding any 
facts. 

The referee found the facts, and also found as a conclusion of law 
upon such facts that the plaintiff was not entitled to recover for the 
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reason "that the plaintiff received special benefits from the construction 
of the highway which was not comkon to other landowners along said 
highway, in that the highway made accessible a very file view, suitable 
for development, and by so doing greatly enhanced the value of plain- 
tiff's property, and the benefits to the plaintiff on this account, which is 
found not to be common to other property owners, in  a sum equal to or 
greater than the sum of $1,065, . . . and that after deducting the 
benefits as herein referred to, being special benefits, that the plaintiff 
has not sustained any damages." 

"The Judge having made no specific findings of fact he is presumed 
to have adopted those of the referee. . . . . B u ,  the finding of 
the referee was adverse, and we cannot review his findings of fact. The 
judge below possessed that power, but he approved the referee's find- 
ings." M c E w e n  v. Loucheim,  115 N .  C., 348. I f  the trial judge had 
found the facts on exceptions filed to the referee's report, such findings 
are not reviewable in the Supreme Court, if there is evidence to support 
them. Miller  c. Groome, 109 N .  C., 148; Dumas v Morrison, 175 
N. C., 431; Caldwell v. Robinson,  179 N .  C., 518; Hardy v. Thornton ,  
ante, 296. 

The judge, upon exceptions duly filed to a referee's report, may set 
aside, modify or confirm the report of the referee, bul if he does not 
find the facts, the facts found by the referee are presulred to have been 
adopted by the judge. So that, in  this case, me have this situation: 
The referee has found, as a fact, that the construction of the highway 
made available to the plaintiff certain spe,cial benefits not common to 
other property in the neighborhood and similarly situated. By reason 
of the failure of the trial judge to find the facts in regal-d to the special 
benefits alleged, the finding by the referee stands. 

Therefore, the judgment is not supported by the facts found. 
I n  Davis v. Davis, 184 N. C., 108, the proper procedure, in  such 

cases, is stated thus: "When exceptions are taken to a referee's findings 
of fact and law, it is the duty of the judge to consider the evidence and 
give his own opinion and conclusion, both upon the feacts and the law. 
He is not permitted to do this in a perfunctory way, but he must de- 
liberate and decide as in other cases-use his own faoulties in  ascer- 
taining the truth, and from his own judgment as to fact and law. This 
is required not only as a check upon the referee and a safeguard against 
any possible error on his part, but because he cannot review the referee's 
findings in any other way." 

Upon the present record, therefore, in accordance with established 
p r i ~  ciplcs of law, the judgment is set aside and the cause remanded for 
further consideration of the report of the referee, in conformity to the 
course and practice of the Court. 

Remanded. 
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FRANKLIK v. LIKVILLE RIVER RAILWAY COMPANY. 

(Filed 15 December, 1926.) 

In the running of motor .cars upon its tracks a railroad company is 
required to observe the same care in approaching a frequented highway 
or road crossing as in the operation of its trains thereon. 

2. Same-Evidance-Contributory Negligence-Proximate C a u e Q u e s -  
tions for Jury-Nonsuit. 

Where there is evidence that a pedestrian upon a public road saw 
defendant railroad company's motor car standing upon one of its tracks 
about fifty or seventy-five yards from the point the road crossed the rail- 
road tracks, and a t  this point he was a few minutes thereafter injured 
by the motor car coming without signal or warning and without his 
knowledge of its approach until it  was upon him, it is for the jury to 
determine the question as to whether the negligence of the defendant or 
that of the plaintiff was the proximate cause of the resulting injury, and 
to deny defendant's motion as of nonsuit thereon. 

Testimony of the plaintiff that he had not heard the required signals 
or warnings from a motor car of defendant railroad company as it ap- 
proached on the defendant's track a frequented highway or road cross- 
ing, is legal evidence that such warnings were not given. 

4. Railroads--Crosaings--Contributory Negligence. 
It  is required of a person to make diligent use of his senses to dis- 

cover whether there is danger in crossing a railroad track in constant 
use. 

CIVIL ACTION before Lane, J., a t  J u l y  Term, 1926, of AVERY. 
The defendant operates a line of railway through the town of Monte- 

zuma, and also operates motor cars or lever cars on i ts  said tracks 
through said town. I n  said town there was a public crossing across 
said line of railway extending from the east to the  west side thereof, 
near the store known as the Loven Store. The  citizens of said town 
and county had been accustomed to pass and repass over said crossing 
for the last thir ty years. On or about 21 October, 1925, the defendant 
was operating on its tracks a motor or lever car. 

T h e  plaintiff testified as follows: I came out of the storehouse and 
walked on the cement walk and turned to go south to my  place, and 
I looked and saw this lever car setting down a t  the depot, and I looked 
and its back was to me, and i t  was facing Newland, I mean the 
driver of the car. This  was fifty or seventy-five yards, and about fifty 
yards from where I was at. I t  was about thir ty yards from the store 
porch u p  to this crossing. After I stood and looked and saw it headed 
this way going to Newland I thought to myself i t  came from Linville 
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and had started to Newland, and I never looked for him any more 
until I walked that distance. I walked up to the crossing pretty fast. 
I was in a hurry to get home. I walked up to the edge of the crossing, 
came to the east end of it, stepped on the crossing a i d  was going to 
walk upon the crossing toward the upper end. I heard a noise of some- 
thing running and turned my head to the' right, and this lever car was 
in about eight or ten feet of me as near as I could tell. I t  was going 
right backwards on to me. The driver of the car was sitting with his 
back to me and his face down over here and was reaching down like 
he was reaching for something in front of the car and not looking at  me 
when I looked at him. . . . I made a jump to the left . . . 
and as I jumped I got my body and leg over the crossing rails, but I 
did not get my left thigh from the end of the lever. The end of the 
lever struck my thigh, and I struck my arm bone on end of the car that 
was sticking out of the side. . . . I could not tell the rate of the 
speed the car was coming. I t  looked to me like it wac3 coming as fast 
as it could run. I t  was making full speed, was runnirg at the rate of 
ten or fifteen, maybe twenty miles. . . . I never heard any signal 
until I heard the noise and turned my head to the right and saw it 
coming on the track. . . . I walked by the side of the railroad track 
about ten or fifteen yards from the end of the cement up to the track 
crossing. . . . When I started to walk on the track I looked down 
the road. I did not look back down to the depot for I had no thought 
but what he was coming this way if I had looked back that way. I do 
not know whether I could have seen this car or not--I haven't eyes 
behind me. . . . Q. You walked down the railroad and then 
stepped over on the railroad track without looking back to the depot? 
A. I had already looked. I don't know that I looked right there but 
I looked when I started back down there. I told you I looked when 
I started out there. . . . When I was stepping on the track if I 
had looked down the road I might have seen it. I don't know that I 
would have seen him. . . . The car was something like forty or 
fifty yards from the store when I looked. After I loolred at  the car I 
walked twenty-five or thirty yards. . . . W e n  I saw the car at  the 
depot it was standing still. . . . The driver of a lever car faces the 
way he is going. R e  was sitting with his face toward Newland and his 
back to me." 

At the conclusion of plaintiff's evidence, the trial judge entered 
judgment of nonsuit, and the plaintiff appealed. 

Harrison Baird, W .  C. Newland, S. J .  Ervin and fir. J.  Ervin, Jr., 
for plaintiff. 

T.  A. Love, James H. Epps and F. A. filinney for defendant. 
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BROQDEN, J. The evidence for plaintiff, viewed in its most favorable 
light, tends to show that plaintiff came out of a store near the track 
of the defendant. He  looked and saw to the north a lever car or motor 
car of the defendant, apparently facing north, and standing still. The 
plaintiff then walked south about twenty-five or thirty yards to a pub- 
lic crossing, and at  that place, attempted to cross the track when he 
suddenly heard a noise of something running. H e  turned his head and 
the motor car of defendant was being backed over said crossing, the 
motorman facing north and backing south, and bending down, appar- 
ently looking at some part of the machinery. The plaintiff was struck 
and injured. 

The same rule of liability applies to a railroad motor car in backing 
over a crossing with respect to notice as to engine or box-car, for the 
reason that "both can wound and kill." Hill v. R. R., 166 N. C., 592. 
The crossing at which pIaintiff was injured was a grade crossing, and 
had been used as a public crossing for many years. "It is the duty of 
an engineer in  charge of a moving train to give some signal of its 
approach to the crossing of a public highway over a railway track, or 
to a crossing which the public have been habitually permitted to use, 
and where he fails to do so, the railroad company is deemed negligent 
and answerable for any injury due to such omission of duty.'' Russell 
2). R. R., 118 K. C., 1108; Bradley v. R. R., 126 N. C., 738; Farris v. 
R. R., 151 N. C., 487; Bagwell v. R. R., 167 N. C., 611; Goff v. R. R., 
179 K. C., 216; Perry v. R. R., 180 N. C., 290; Earwood v. R. R., 
ante, 27. 

The plaintiff testified that he heard no signal prior to or at  the time 
he stepped upon the crossing. This is some evidence that no signal was 
given. Goff v. R. R., 179 N. C., 216; Perry v. R. R., 180 N. C., 290; 
Earwood v. R. R., supra. The law makes it the duty of the per- 
son using a crossing of a railroad track to make diligent use of 
his senses in order to discover whether there is danger of injury or 
collision. However, as stated by Allen, J., in Horne v. R. R., 170 N. 
C., 650: "In other words, if it is admitted that both the defendant and 
the intestate of plaintiff mere negligent, the negligence of plaintiff's 
intestate does not bar recovery unless it was the proximate cause of the 
injury, and the question as to whether it was the proximate cause is 
for the jury, if two reasonable minds could come to different conclu- 
sions upon the question," etc. 

We cannot say, as a matter of law, that the plaintiff was guilty of 
contributory negligence upon his own evidence, and, therefore, the 
questions of contributory negligence and proximate cause should be 
submitted to the jury. 
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I n  fairness  to  t h e  lit igants, i t  i s  deemed inadvisable t o  discuss a t  
length t h e  principles of l a w  involved, f o r  t h e  reason t h a t  we a r e  of 
t h e  oninion t h a t  there  w a s  sufficient evidence t o  be submit ted t o  t h e  
jury,  a n d  t h e  case should be t r ied upon  i ts  merits,  fret: f r o m  a n y  int i -  
mat ion  b y  th i s  Court .  

Reversed. 

ROGERS & LYON, RECEIVERS, V. C. H. COZART A X D  W. L. UMSTEAD. 

(Filed 15 December, 1926.) 

1. Banks and Banking-Corporation5-Remganimtion -- Notice - Meet- 
ings--Implied Notice--Evidence. 

Where the complaining stockholders rely upon a failure to give special 
,notice a t  a regular meeting of the reorganization of a t ank  under a dif- 
ferent name, etc., and deny individual liabilty upon the ground that the 
reorganzation was invalid, evidence that  they signed proxies to be used 
a t  this meeting, were given notice to exchange their old shares for the 
new, and that  they permitted the new organization to continue business 
for two years without objection, etc., is sufficient noticc, to  give validity 
to the reorganization and to make them individually liable for an assess- 
ment made by the receivers in an action lawfullr brought under the 
direction of the court. 

2. Same-Collateral Attack. 
The validity of a reorganization of a banking institution cannot be 

collaterally attacked by stockholders seeking to avoid individual liability 
upon the ground of want of notice of the meeting of ths? stockholders a t  
which the appropriate resolution therefor had been p:issed, under the 
facts of this case. 

3. Same--Consent to  Liquidation and Reorganization. 
Held, under the facts of this case the questions of whether the defend- 

ants had actually exchanged their old shares of stock for those in the 
reorganized bank, or their consent to the liquidation of the old hank 
and the reorganization of the new one, are  not decisive of the defendant's 
individual liability to assessment under the provisions of our statute. 

APPEAL by  defendants f r o m  Devin, J., a t  April Term,  1926, of GRAN- 
VILLE. NO error .  

Action t o  recover a n  assessment o n  bank  stock. T h e  plaintiffs a r e  
receivers of the  P l a n t e r s  B a n k  8t T r u s t  Company. I n  ?Yovember, 1925, 
they reported t o  t h e  Super ior  Cour t  t h a t  i n  their  opinion i t  would be 
necessary to  assess the  stockholders of the  bank to t h e  extent of the i r  
fu l l  l iabi l i ty  on  t h e  stock. Af te r  due  notice the  judge of the  Superior  
Cour t  holding t h e  courts of the  T e n t h  Jud ic ia l  District instructed t h e  
receivers on 18 December, 1925, to  b r ing  suit against a l l  t h e  stock- 
holders, including t h e  defendants. T h e  sui t  was brought a n d  t h e  plain- 
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tiffs alleged that they were entitled to recover of the defendant, Cozart, 
the sum of $1,500, and of the defendant, Umstead, the sum of $700. 

I n  their answer the defendants alleged that they had been stock- 
holders in  the First National Bank of Creedmoor, which was put in 
course of liquidation on S January, 1923; that its officers and directors 
without authority had thereafter applied to the N. C. Corporation 
Commission for a charter to do a banking business under the name of 
the Planters Bank & Trust Company; that at the organization of this 
bank less than a majority of the stock in the First National Bank of 
Creedmoor had been represented; that the Bank & Trust Company 
had not been legally organized, and that the defendants were not holders 
of any of its stock. The presiding judge instructed the jury to answer 
the first issue "Yes," and the second as to Cozart "$1,500," and as to 
Umstead "$700," if the jury should find the facts as testified to be true. 
Thereupon the following verdict was returned. 

1. Were the defendants stockholders in the Planters Bank & Trust 
Company at the time of the appointment of the receivers thereof? 

Answer : Yes. 
2. Are the defendants indebted to the plaintiffs on account of assess- 

ments on said stock, and if so in  what amount? 
Answer as to C. H. Cozart, $1,500. 
Answer as to W. L. Umstead, $700. 
Judgment was rendered for the plaintiffs and the defendants appealed 

upon exceptions duly entered. 

Royster & Royster and A. W .  Graham & Son for plaintiffs. 
John W .  Hester and T .  Lanier for defendants. 

ADAMS, J. The controversy is reduced to two points raised by the ex- 
ceptions: (1) whether at the close of the plaintiffs' evidence, the de- 
fendants having offered none, the action should have been dismissed as 
in case of nonsuit, and (2) whether there was error in  the instructions 
given the jury, or in the refusal to give the instructions prayed. 

I n  our opinion both points must be resolved against the defendants. 
They first take the position that the liquidation of the First National 
Bank of Creedmoor and the organization of the Planters Bank & Trust 
Company was without legal sanction and that they are not bound thereby, 
especially as to the latter-that the resolution purporting to authorize 
the surrender of the charter of the First National Bank and the incor- 
poration of the Planters Bank 8: Trust Company was passed at a regu- 
lar annual meeting of the stockholders held on 9 January, 1923, and 
that no notice was given them of the transaction of any unusual busi- 
ness. Thompson says that as a general proposition of law it is doubt- 
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less true, subject to exceptions, that notice need not be given of special 
business to be transacted at  the regular meetings of the stockholders. 
1 Thompson on Corp. (2 ed.), see. 821. There is evidence that in this 
meeting the defendants were represented by proxy. Th:y contend, it is 
true, that in their written appointment no proxy was named; but each 
of these appointments was signed by the defendants, who, of course, 
had personal notice of the meeting, and their stock was voted. Even 
if the special business required a notice of its nature and scope, the 
minutes of the Planters Bank 6r Trust Company show that in a meet- 
ing held on 25 February, 1923, it was resolved that 3efore the com- 
pletion of the organization all the stockliolders of the 1 quidating First 
National Bank of Creedmoor should be notified to atterd an adjourned 
meeting of the incorporators or stockholders in order that a proper 
exchange of the stock could be rffected. 3 C. S., 21 i (m) .  ,111 the 
stockholtlcrs v7ere notified and the adjourned meeting was held on 5 
March, 1923. Certificates of stock were duly signed by the president 
and the cashier; they were left in the stock book and not delivered, but 
the issue of stock was at least i n ~ p l i e d l ~  authorized in t i e  meeting of 9 
January, 1923, by a vote of 427 in favor of and 73 against the surrender 
of the old charter and the incorporation of the new bank. During these 
transactioiis the defendants neither protested nor objected; and in any 
went they were entitled to all the privileges of stockholders. C. S., 
1170. If the bank had been successful and dividends had been declared 
each of the defendants could have recover~d of the bznk his propor- 
tionate part of the income, and it would be inequitable .o permit them, 
v i th  undoubted knowledge of the facts, after the lapse 3f two years or 
more to deny that they mere stockholders in the Planter!; Bank 85 Trust 
Company, which is now insolvent. 

The defendants argue that* the resolution appended tc the articles of 
incorporation is invalid because one of the witnesses testified that he 
had not found any minutes of the meeting held on 9 Jaruary.  We find 
no exception to the introduction of the resolution; but if an exception 
had been taken we do not perceive how it could avail the defendants 
in a collateral attack upon the organization of a bank which transacted 
a regular banking business de  fncfo,  if riot de  jure, for a period of 
two or three years to the knowledge of both defendantf,, one of whom 
at least mas a depositor. 

Whether the defendants erer made an actual exchange of their stock 
in the First National Bank for stock in the Planters Bank & Trust 
Company is not necessarily decisive of their liability; nor is the ques- 
tion whither they consented to the liquidation of the former bank and 
the organization of the latter. -1ccording to the record these matters 
were legally determined by the stockholders. 
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We think the learned judge before whom the case was tried was 
correct i n  denying the defendants' motion for nonsuit, i n  declining their 
prayers for instructions, and in  giving the instructions pertinent to 
the issues submitted. 

We find 
N o  error. 

STATE v. BOW FRANKLIN.  

(Filed 15 December, 1926.) 

While a witness in a criminal action is required to testify under oath 
and be subjected to cross-examination, dying declarations are an excep- 
tion to the rule, the apprehension of death being a t  least of equal solem- 
nity as  an oath, and the necessity of the case excluding the cross-exami- 
nation. 

2. Same--Reasonable Apprehension of Death. 
A declaration made in the expectancy of immediate death is not in- 

admissible because of the fact that death did not occur until three days 
after the declaration was made. 

Semble, the declarations of the declarant as to the prisoner's motive 
in killing him are competent evidence under the facts of this case. 

4. Same-Verdict-Harmless Error--Appeal and Error. 
Where it is contended that the dying declarations included the evi- 

dence of the motive of the prisoner in inflicting on the deceased the 
deadly wound: Held, the motive is not essential to a conviction of man- 
slaughter, and, if erroneously admitted, a verdict of manslaughter cures 
the error, together with the exclusion of evidence offered in rebuttal by 
defendant. 

APPEAL by defendant from Harward, J., at  August Term, 1926, of 
BURKE. NO error. 

Indictment for murder. From judgment on verdict that  defendant 
is  guilty of manslaughter, defendant appealed to the Supreme Court. 

Attorney-General Bmmrnitt and Assistant Attorney-General Nmh 
for the State. 

TY. C. h'ewland and Spainhour & Mull for defendant. 

COKNOR, J. NO exceptions were taken by defendant to the judge's 
charge to the jury. The  only assignments of error relied upon by de- 
fendant upon his appeal to  this Court, are based upon exceptions to the 
rulings of the court, during the progress of the trial, resulting i n  the 
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admission or exclusion of evidence. These assignments cannot be sus- 
tained. We find no error, for which defendant is entitled to a new 
trial. 

Witnesses for the State mere permitted to testify, over objections 
aptly made by defendant, as to declarations made to each of them, by 
deceased, after he received his fatal wounds, and shortly before his 
death. The court found upon sufficient evidence that at the t i ~ n e  deceased 
made each of these declarations he had an impending sense of his ap- 
proaching death from the wounds with which he ma:, then suffering. 
The testimony was competent, and was properly admi,ted as evidence. 
S. v. lTTath.ins, 159 K. C., 480. Evidence of dying declarations does not 
depend for its competency upon a declaration by the deceased, at  the 
time, that he was dying; for it may be shown by the attending cir- 
cumstances that he was in actual danger of death, which ensued, with 
full apprehension of his danger. Such eridence is ~dmissible under 
an exception to the rule excluding testimony which is "hearsay." The 
law dispenses with the sanction of an oath when the declaration is made 
by one who is conscious of approaching death, which thereafter ensues; 
it holds such declarations competent. I t  is an exception to the rule 
which requires that defendant shall have an opportunity to cross- 
examine witnesses whose testimony is offered as evidence against him, 
because of necessity. The declaration of the deceased is submitted to 
the jury only as evidence; its credibility and probati1.e force is to be 
determined by the jury under the rules which are applicabIe to testi- 
mony given under oath, and subject to cross-examination. 

I n  the instant case, at the tirne deceased made the decmlarations offered 
as evidence, he had been shot in the abdomen and was suffering intense 
pain. One of the declarations mas made to a neighbor who came to his 
home immediately upon learning that deceased had be(sn shot; another 
mas made to the physician and surgeon at the hospiial to which de- 
ceased was taken for an operation, and just beforethe operation was 
performed; and the other was made to a brotlier of deceased, on Mon- 
day morning after deceased had been fatally mounded on the preceding 
Sunday afternoon. Deceased said to each of these witnesses that he 
was "killed." Defendant's counsel did not cross-examine either of the 
witnesses in order to determine the competency of the testimony. There 
was no error in the ruling that the testimony was colrpetent upon the 
e~idence offered by the State. S. v. Brinkley, 183 N.  C., 720; S. v. 
.ilexander, 179 N.  C., 759; S. v. Cain, 178 N. C., 724. S. v. Williams, 
168 N.  C., 191; S. v. Watkins, 159 N. C., 480; S. 1 ) .  Laughter, 159 
N.  C., 488; S. v. Finley, 118 N. C., 1161; 8. v. Caldwell, 115 N.  C., 
794; S. v. Whif t ,  113 N. C., 716; S. v. Whitson, 111 K. C., 695; 8. v. 
Williams, 67 N. C., 12. 
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A11 of these declarations were to the effect that deceased was shot by 
defendant, Bow Franklin and Ernest Barrier, who was on d i a l  with 
defendant, but who was acquitted by the jury. There was ample evi- 
dence submitted to the jury, without objection, that defendant fired at  
deceased with his pistol, and inflicted the fatal wounds. Defendant, 
testifying as a witness in his own behalf, admitted that he shot deceased. 
He testified also that deceased had first fired at  him; he contended that 
he shot in self-defense. The doctor testified that deceased told him that 
the trouble arose out of an old grudge. Defendant moved the court to  
strike out this testimony. The motion was denied, and defendant ex- 
cepted. 

Judge Pearson, in  S. v. Shelton, 47 N.  C., 360, says: 
('According to the general rule, no testimony is admissible unless it is 

subject to two 'tests of truth,' an oath and a cross-examination. A 
sense of impending death is as strong a guaranty of truth, as the 
solemnity of an oath; but dying declarations cannot be subjected to the 
other test; there is no opportunity for cross-examination, and there is 
nothing to meet this objection and answer as an equivalent for the 
want of cross-examination; hence the exception in respect to dying 
declarations rests solely upon the ground of public policy and the prin- 
ciple of necessity. As in many cases the knowledge of the facts attend- 
ing the killing is confined to the party killed and the perpetrator of 
the crime, there is a public necessity for admitting dying declarations 
as eridence in  order to preserve life by bringing m&mlayers to justice; 
but as the exception can only be sustained on the ground of necessity, 
it is restricted to cases of indictment for homicide, (see, however, ch. 
29, Pub. Laws 1919, C. S., 160, Williams v. R. R., 182 N. C., 267), 
and it is further restricted to the act of killing and the circumstances " 
immediately attending the act and forming a part of the res gest~." 

Upon an application of this principle to an exception by the defend- 
ant in that case, the admission of a declaration by the deceased as to 
an occurrence immediately prior to the act of killing was held to be 
error, and a new trial was granted. I n  S. v. Williams, 67 N .  C., 13, 
and in 8. v. Jefferson, 125 N.  C., 715, it was held to be error to admit 
as evidence a dying declaration in which the deceased expressed an 
opinion as to the identity of the person who shot him. I n  S. v. Wat- 
k im,  159 N.  C., 480, language used by deceased in a statement admitted 
as a dying declaration, to wit:  ('Why did he shoot me? I have done 
nothing to be shot for," was held competent as a part of the dying 
declaration. I t  is said in  the opinion by Clark, C. J.: "It was a state- 
ment of a fact. I f  i t  was doubtful, which i t  was, i t  should have been 
admitted, and the court should have been requested to instruct the jury 
to consider what the deceased meant as a matter affecting the weight 
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to be given to the statement. I n  S. v. Mills, 91 N. C., 594, the dying 
man stated that Eaton Milli had shot him. The witness asked, 'What 
for?' To which the deceased replied, 'Nothing."' Defendant's ex- 
ception to the admission of this testimony was not sus~tained. 

I n  the instant case, the solicitor had announced to the jury that he 
would not contend that defendant mas guilty of murder in the first 
degree; that he would contend that defendant was guilty of murder in 
the second degree. The jury by their verdict, found that defendant 
was not guilty of murder in the second degree, but wair guilty of man- 
slaughter. Conceding that it was error to submit the ;statement of the 
deceased that the cause of the homicide was an old grudge between 
defendant and deceased. as evidence umon the issue as t o  whether the 
homicide was murder in the second degree, or not, in view of the ver- 
dict of the jury that defendant did not kill deceased with malice, it 
must be held that it was not reversible error, for the court to refuse 
to strike out the statement upon defendant's motion. Upon the issue 
involving the charge of manslaughter, the existence O F  an old grudge 
was not material to the finding by the jury that deferdant was guilty 
of manslaughter. Defendant testified that he had a1 one time been 
angry with deceased, because of a misunderstanding, but that at the 
time of the shooting he had no ill-will toward deceast.d. The refusal - 
of the court to permit defendant to testify as to the fzcts in regard to 
the misunderstanding between him and the deceased was not reversible 
error, in view of the verdict rendered by the jury. 

The remaining assignments of error have been carefully considered; 
they cannot be sustained. There was ample evidence, to which there 
were no objections, to sustain the verdict. Defendant's testimony in 
support of his contention that he fired at  deceased in  self-defense was 
contradicted by evidence for the State. All the evidence was sub- 
mitted to the jury under a charge by the court which was free from 
error. The judgment is affirmed. There is 

No error. 

ADAIR GURLET v.  C. F. WIGGS.  

(Filed 15 December, 1926.) 

Wills-Devise--Estate-Condition-Contingent Limitations -Husband 
and Wife 

A devise of land by a father to his daughter for life, with limitation 
over to her children, but should her husband predecease her then to her 
in fee: Held,  construing the will as a whole, the intent of the testator 
was to insure the benefit of the gift to her free from the control of her 
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husband during his life, and the one fitting the description at the time of 
making the will and at the time of testator's death, was particularized 
as if his name had been given. C. S., 4165. 

, ~ P P E A L  by defendant from Cranmer, J., at October Term, 1926, of 
WAYNE, from a judgment rendered in a controversy without action. 

Ida  P. Hardee died in January, 1918, leaving a last will and testa- 
ment, the seventh item of which is as follows: "I give and devise to 
my daughter, Adair Hardee Gurley, during her natural life, all the 
real estate that I own in the town of Fremont, North Carolina, it being 
the same land conveyed to me by C. E. Thomas by deed which appears 
of record in Wayne County, in book 106 at page 515, and after the 
death of the said Adair Hardee Gurley, I give and devise the said land 
to the children of the said Adair Hardee Gurley, provided, howeger, 
that if the said Adair Hardee Gurley shall survive her said husband, 
then at the death of her husbannd the said Adair Hardee Gurley shall 
have an indefeasible fee-simple estate in said land." 

At the time the will was executed and until his death on 12 October, 
1918, T. D. Gurley was the husband of Adair Hardee Gurley. To them 
were born four children, all of whom are minors; two of the daughters 
having husbands who were living at  the death of the testatrix. On 6 
October, 1926, Adair Hardee Gurley, the plaintiff, entered into a writ- 
ten contract with the defendant whereby she agreed to sell and he 
agreed to purchase the land described in item seven of the will, and 
on 8 October, she tendered him a deed sufficient in form to convey the 
land in fee with full covenants. The defendant declined to accept the 
deed for the alleged reason that the plaintiff cannot convey a title in 
fee simple. Upon the agreed facts it was adjudged that the plaintiff 
can convey a title in fee; whereupon the defendant excepted and ap- 
pealed. 

Dickinson & Freeman for plaintiff. 
B. F .  Aycock for  defendant. 

ADAMS, J. The death of the testatrix occurred in January, 1918, 
and that of the plaintiff's husband on 12 October, 1918. The appeal 
is prosecuted to determine the single question whether the words "said 
husband" and "her husband," as used in the seventh item of the will, 
are restricted to the devisee's deceased husband, or whether her acquisi- 
tion of the title in fee is dependent upon her surviving any one who may 
possibly become her husband by a subsequent marriage. I n  the fifth 
and sixth items a similar devise is made to two other daughters. 

Enless modified the general rule is that a devise applies to the per- 
.son answering the description at the date of the will. I t  is illustrated 
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by Williams: "A bequest by a husband to his 'belo~red wife,' not 
mentioning her by name, applies exclusi~ely to the individual who 
answers the description at the date of the mill, and is not to be ex- 
tended to an after-taken wife." 2 Williams on Executors (11 ed.), 
867. See, also, 1 Jarman on Wills (6 ed.), 396. I n  Gccrratt a. Neb- 
lock, 39 Eng. Rep., 241, which is cited in support of the text, the ques- 
tion was vhetller the description mas applicable only to the wife in 
esse at the date of the will and therefore as personal as if her Christian 
name had been inserted or whether the words were descriptive of a 
class. The principle is maintained in latcr English authorities: "As 
regards the rule of law, the proposition which is admittcd in this case 
is that prima facie where the wife of a person is spoken ot by a testator, 
and that person is married at the date of the will, in the absence of 
an$ contest, the wife existing at the date of the will is the person 
intended to take." In  re Coley, 2 Chan., 102. 

I t  is true, however, that wills frequently contain provisions which 
indicate a meaning at  variance with the general rule, a:: in Peppin v. 
Bichford, 30 Eng. Rep., 1160, and I n  re Drew, 1 Chan., 336. The 
result is that the application of general rules is often slbordinated to 
the context and the intent of the testator as disclosed by the will in its 
entirety. 

I t  was evidently the purpose of the testatrix who mace the will un- 
der consideration to see that the husband should have no legal right to 
exercise control over the devised land, or in any way to interfere with 
it to the prejudice of the objects of her bounty. The daughter was to 
hold the land during her natural life with remainder to her children, 
but if she survived her husband she was to take the fee. Her husband 
mas living at the date of the mill and at the death of the testatrix. 
C. S., 4165. The judgment seems to be supported by the authorities: 
Beers v. Sarramore, 22 At. (Conn.), 1061; Van Syckel I .  Van Syckel, 
26 *it. ( N .  J . ) ,  156; Johnson v. Webber, 33 At. (Conn.), 506; Williams 
21. Alt. 226 N .  Y., 283. See annotation to Meeker v. Drc~fen, 33 L. R. 
A. (h'. S.),  816. 

Affirmed. 

T. J. BARRETT v. SEABOARD AIR LISE RAILWAY COMPANY. 

(Filed 15 December, 1926.) 

Master and ScrvantEmployer and Employee--Negligenc>cSafe Place 
to \Vork-Helpers-Evi~1en~NonsuitQuestions for Jury. 

It is the nondelegable duty of the master to reasonably funiish the 
necessary helpers for the servant to work in the course of his employ- 
ment, as well as to furnish him a safe place to work and reasonably 
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safe tools and appliances therefor, and where there is evidence that the 
servant was engaged for the defendant railroad company in repairing a 
refrigerator car by bolting a heavy oaken plank on to its end, requiring 
assistance to do so, and which was customarily furnished, and that he 
attempted to do the work alone, under the instructions of the defendant's 
vice-principal, it is sufficient to take the case to the jury upon the issue 
of defendant's actionable negligence, and to deny its motion as of non- 
suit. 

APPEAL by plaintiff from Sclzench, J. ,  at N a y  Term, 1926, of RICH- 
nrom. Reversed. 

The necessary facts will be set forth in the opinion. 

W .  R .  Jones, John C. Sikes and Stewart, McRae d? Bobbitf for plain- 
tif . 

Varser, Lawrence, Proctor & XcIntyre for defendant. 

CLARKSON, J. This is an action for actionable negligence brought 
by plaintiff against the defendant for injuries alleged to have been 
sustained by him. The defendant introduced no evidence and at the 
close of plaintiff's evidence made a motion for judgment as in case of 
nonsuit. C. S., 567. This motion was sustained by the court below. 
Plaintiff assigned error and appealed to this Gourt. 

The testimony of plaiAtiff was to the effect: That on 2 January, 
1924, he mas engaged in car-repairing work for defendant at Hamlet. 
That he was directed by the foreman of defendant to make repairs on 
a refrigerator car. There was an end sill to be put in and plaintiff 
asked the foreman for some help, as he could not do it without help, 
but the foreman said he had no one to help him and directed him to 
do the work. The work to be done was to put in a splice board that 
went underneath the car; there were bolts to be put in and the board 
had to be held up. The car was so made that it was too low for him to 
stand on his knees and a little too high to sit down flat to do the work, 
so the work had to be done in a leaning position and it required a lot 
of strain to hold the board up. The bolts were 8 inch to go in and 
they had to be pushed up pretty hard and the plank had to be held, and 
one man could not do it by himself. At the time he was trying to do it, 
a pain struck him in the back, he dropped everything and the board 
fell on him and he could not move; it paralyzed him. The board was 
heavy, hard oak, 2x9 inches, 6 feet long. R e  could not get the bolts in 
with his hand. They were too close to push in. He  could not get the 
hammer in  between the bolts. He  was trying to push them in but he 
could not do it. Sometimes they had to take a jimmy bar and prize 
those bolts. One man had to hold while the other did it. The foreman 
did not give him any helper to do this work. His  body gave way, and 
he fell to the ground and the board fell upon him. 
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H. C. &Rae, for plaintiff, testified: "Have worked for defendant 
off and on for the last eight years, repaired cars, put  on splice boards, 
know custom of the defendant and tha t  i t  was the custom in  January ,  
1924, to furnish a helper to a carman who was required to put  on a 
hardwood splice board two inches thick, nine inches wice and six feet 
long, on a refrigerator car. Plaintiff's reputation is good. (Cross- 
esarnination) : I have never put a splice board on by myself. I t  would 
be liartl to do, I never done it. I f  you could get a bolt through i t  would 
hold the splice board up, but sometimes i t  is hard  to g ~ t  the one bolt 
through. Sometimes they fit and sometimes they don't." 

Plaintiff introduced several other ~vitnesses who testified substan- 
tially the same. 

I n  P i g f o r d  v. R. R., 160 N. C., a t  p. 101, speaking to the subject, 
citing numerous cases, this Court said:  " I t  is as much the duty of the 
master to exercise care in providing the servant with reasonably safe 
means and nlethods of work, such as  proper assistance I'or performing 
his task, as i t  is to furnish him a safe place and proper tools and ap- 
pliaric~s. The  one is just as much a primary, absolute, and nondele- 
gable duty as the other. When he entrusts the control of his hands to 
another, he thereby appoints him in his own place, and is  responsible 
for the proper exercise of the delegated authority, and liable f o r  any 
ahuse of i t  to the same extent as if he had been personally present and 
acting in that  behalf himself. This  principle is well sett1.d." Cherry v. 
R. R., 174 K. C., 263; Hines 7?. R. R., 185 N. C., 72;  Crisp v. Thread 
Xills, 189 IT. C., 89;  Rradford c. Engl i sh ,  190 K. C., 742; J o h n s o n  v. 
R. R., 191 N. (1.. 7 3 ;  ('linaui v. Clinard Elec. Co., uost, 736. 

I n  cases of this kind against a railroad corporatior, contributory 
nrgligence is  no bar to the action-this is made so by statute, C. S., 
3467. "The damages shall be diminished by the jury in proportion to 
the amount of negligence attributable to such employee." With  respect 
to the plea of assumption of risk, C. S., 3468, is as follows: "In a n  
action brought against any common carrier under or by virtue of any 
of the provisions of this article to recover damages for injuries to, or  
the death of, any of its employees, such employee shall not be held to 
have assumed the risk of his enlployment, in any case where the viola- 
tion by such common carrier of any statute enacted for, the safety of 
employees contributed to the in jury  or death of such employee, or the 
death or in jury  was caused by negligence." 

On a motion to nonsuit, the evideilce is to be taken in  the light most 
favorable to plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the eridence and erery rrasonab e inference to 
be drawn therefrom. 

We think the evidence was sufficient to be submitted to the jury. 
Reversed. 
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BEN SIJIOK r. G. H. MASTERS. 

(Filed 15 December, 1926.) 

Where the answer to the complaint sets up no new matter but its alle- 
gations are entirely in defense, a replication by the plaintiff is unneces- 
sary. C. S., 525. 

2. Judgments, Irregular-Motions in the Cauee-Judgment Set Aside- 
Pleadings-Issues-Counterclaim. 

I n  plaintiff's action to recover damages of the defendant for failing 
to make a sufficient conveyance of his lands under a contract to do so, 
and the answer sets up a defense which, from its expression, the clerk 
erroneously regarded as a counterclaim, but which raised issues of fact 
for the jury, a judgment of the clerk denying relief to plaintiff is irregu- 
lar, affording a remedy to plaintiff by motion in the cause. 

BPPEAL by defendant from Schenck, J . ,  of BITKCOMBE. Affirmed. 

Charles B. lllcRae for plainti f .  
Zeb. V .  Nettles and 2. W .  Hayes for defendant. 

ADAMS, J. On 6 February, 1926, the plaintiff and the defendant en- 
tered into a written agreement by the terms of which the defendant was 
to sell to the plaintiff a parcel of land in the city of Asheville free from 
all encumbrances except a lien for thirty-five hundred dollars. The 
consideration was $13,710, and of this sum the plaintiff paid $500 
upon the execution of the contract. The plaintiff alleges that after the 
contract was made he discovered that the defendant's title was encum- 
bered by a restrictiw corenant that the property should not be sold or 
rented to any person of a designated race for a term of ninety-nine 
years. He  then brought this suit to recover the sum he had paid on 
the purchase price. 

The defendant denied the material allegations in the complaint and 
by way of a further answer alleged in substance that the plaintiff had 
failed to comply with his contract and that the defendant had per- 
formed all the conditions required of him and had tendered the plaintiff 
a title which was not encumbered and had demanded payment of the 
remainder due on the purchase price. 

No reply was filed to the further defense, which was entitled a 
counterclaim also, and on 28 June, 1926, the clerk of the Superior 
Court gave judgment by default against the plaintiff for $13,210 with 
interest thereon from 6 March, and adjudged that upon the payment 
thereof the defendant should execute and deliver to the plaintiff a deed 
to the premises as provided in the contract; also that the property be 
sold in default of such payment. 
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Upon learning of the judgment the plaintiff made a motion to set it 
aside. The motion was denied by the clerk and an appeal was taken 
to the judge who vacated the clerk's judgment and declared it void. 
The defendant excepted and appealed. 

The allegations set up in the answer do not contain new matter con- 
stituting a technical counterclaim, but are intended as a defense to the 
plaintiff's cause of action, which of itself is a denial 3f the alleged 
counterclaim. I t  was, therefore, not necessary for the  lai in tiff to file 
a reply. C. S., 525. Galloway v. Goolsby, 176 N .  C., 635; Ti l l inghas t  
v. Cot ton  X i l l s ,  143 PI'. C., 268. The judgment by default destroyed 
the plaintiff's cause, root and branch; if it stands the plilintiff is with- 
out remedy. The defense is clearly dependent upon the plaintiff's fail- 
ure to make good his allegations; if he succeeds the defense fails. I t  is 
plainly a case in which issues are raised upon the face of the pleadings. 
The clerk's determination of these issues resulted in  an irregular judg- 
ment remediable by motion in the cause. Finger  v. S m i t h ,  191 N.  C., 
818, 819. 

The judgment rendered by J u d g e  Schenck  is 
Affirmed. 

C. J7. FREEMAS v. J. E. ROSE. 

(Filed 15 December, 1926.) 

Deeds and Conveyances-Trusts-Principal and Agent-Title. 
A deed to lands made to the grantee as "trustee" or "agent" imme- 

diately following his name, without further indication that he is to take 
in a representative capacity appearing thereon, conveys the fee-simple 
title to the grantee, individually, the words "trustee" or "agent" being 
regarded as words "descriptio persona." 

APPEAL by defendant from Schenck ,  J., at Septembei. Term, 1926, 
of MECKLEPITBURO, from a judgment renderd on the following verdict: 

1. Did the respective deeds mentioned in  the complaint, copies of 
which are attached thereto as Exhibits "A," "B," "C," and "D," con- 
rcy to and vest in the grantee therein named, John T. Patrick, individ- 
ually an absolute fee-simple title to the respective tracts of land de- 
scribed in each of said deeds? 

Answer: Yes. 

W e l l o m  & Wel lons  for plaintif f .  
T .  C. G u t k r i e  for defendant .  
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ADAMS, J. On 16 June, 1926, the plaintiff and the defendant made 
a written contract whereby the defendant agreed to purchase and the 
plaintiff agreed to convey to the defendant three lots or parcels of land 
in Rutherford County in consideration of one thousand dollars to 
be paid upon the execution and delivery of the conveyance. The plain- 
tiff and his wife duly executed a deed in fee with the usual covenants 
of warranty for the transfer of the three lots as agreed and made tender 
thereof to the defendant; but the defendant refused to accept the deed 
on the ground, as he contends, that the lots had been conveyed to John 
T. Patrick, under whom the plaintiff claims, as agent or trustee, and 
that Patrick held his title thereto in a representative capacity. I t  is 
admitted that after Patrick's death the lots in  question were sold to 
make assets for his estate under a special proceeding properly insti- 
tuted for this purpose, and that the plaintiff by mesne conveyances is 
the owner of whatever title Patrick acquired under his deeds. 

I n  the deeds executed by W. D. Wilson and wife and by Edgar W. 
Flack for the two lots first described in the deed tendered to the defend- 
ant the grantee is John T.  Patrick, agent, and in  the deeds executed 
' y the Chimney Rock Improvement Company and J. M. Flack and 
wife on 18 November, 1916, the grantee is John T.  Patrick, trustee. 
If by virtue of these deeds John T. Patrick acquired the fee in his own 
right and not as agent or trustee, the plaintiff can convey to the defend- 
ant an indefeasible title and the defendant must accept the plaintiff's 
deed and pay the purchase price. Whether these grantors conveyed 
an estate in fee is the question to be determined. 

With respect to conveyances of this character the general principle 
may be stated as follows: The word "agent7' or "trustee" inserted im- 
mediately after the name of the grantee may be descriptio person@ and 
ordinarily it will be so construed unless the contrary can be inferred 
from the instrument. Whether such inference is permissible usually 
depends upon the circumstances of the particular case. To be valid 
a trust must be created in such a way as to manifest its nature and 
conditions, and the entitling of the grantee as agent or trustee, nothing 
more appearing, is generally regarded as matter of description and not 
of substance. Of course under some conditions the use of such a title 
may indicate a representati~e capacity, as in Gold Jfining Co. v. Lum- 
ber Co., 170 N. C., 273. 

We find nothing in the deeds to Patrick to indicate that the word 
"agent7' or "trustee7' was intended to be other than descriptive or that 
he took the title other than in his individual capacity. The undisputed 
evidence shows very clearly that there were no beneficiaries or undis- 
closed principals to claim an interest in the land; and in response to 
the issue the jury found that the deeds rested in the grantee an absolute 
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fee-simple title. The defendant's motion to dismiss the action was, 
therefore, properly overruled. Barrett v. Cochran, 11 S .  C., 29; 
Cairns v. Hay,  21 N.  J .  L., 174; Fowler v. Coates, 94 N. E. (N.  Y.), 
997; Cotten v. Davis, 48 N. C., 355; Clayton v. Cagle, !17 N. C., 300; 
Plemmons v. Improwement Co., 108 N. C., 614; B a n k h g  Co. v. More- 
head, 116 N.  C., 410; 18 C. J., 275, see. 240. 

No error. 

W. R.  GRACE & COMPANY v. J. P. JOHKSON ET AL. 

(Filed 15 December, 1926.) 

Ril l s -Devises -Estate-Content  Interests--Deeds and Conveyances 
-Defeasible Fee. 

A devise of his homestead to the testator's son "to him and the heirs 
of his body, if any, and if none then to his brothers ard sisters, their 
heirs and assigns": Held,  the devisee named in the will may acquire a 
fee-simple title by deed conveying their "interests both present, past and 
prospective, vested and contingent," from his living brothers and sisters 
and the children (all of age) of such as are deceased. O'Neal v. Borden, 
170 N. C., 483, and other cases cited as controlling. 

APPEAL by plaintiff from Cranmer, J., at November Term, 1926, of 
HARNETT. 

Controversy without action, submitted on an agreed statement of 
facts. 

On 15 December, 1920, H. L. Godwin conveyed, by full warranty 
deed, a certain tract of land to the defendants, J. P. Johnson and 
N. 11. Johnson, and took, as part payment of the purchase money a 
promissory note of the grantee in the sum of $4,248.48, due 1 Novem- 
ber, 1924, which said note mas, for value, endorsed to the plaintiff, 
W. R. Grace & Co. Defendants have declined to pay the note on the 
ground that the deed under which they acquired the property conveys 
only a defeasible fee, and not a fee simple. 

I t  was agreed that the question should be determined according to 
the court's opinion as to the alleged infirmity of defendant's title. Un- 
der this stipulation, the court being of opinion that the title was 
defective, judgment was entered for the defendants, from which the 
plaintiff appeals. 

Kenneth C. Royal1 for plaintif. 
Clifford & Townsend for defendants. 
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STACY, C. J. On the hearing, the question presented was properly 
made to depend upon the construction of the following clause in  the 
will of Archibald Bryant Godwin, who died 13 April, 1899 : 

"Item Third:  I devise and bequeath to my beloved son, Archie Brad- 
ley Godwin, my homestead, including all buildings and fixtures thereto 
belonging to him and the heirs of his body, if any, there should be, and 
if none at  his death, then to his brothers and sisters, their heirs and 
assigns, forever, bounded and described as follows:" (Description not 
in dispute.) 

Archie Bradley Godwin is now living and is the father of one child, 
also living. Prior to the execution of a deed by the said devisee con- 
veying the property to H. L. Godwin on 1 January, 1919, Archie Brad- 
ley Godwin had taken deeds from all his living brothers and sisters, 
and the children (all of age) of a deceased brother for their interests, 
"both present and prospective, and both vested and contingent in the 
land described in item three of the will of Archibald Bryant Godwin." 

I n  view of the stipulation of the parties, it would appear that on 
authority of the decisions rendered in O'Xeal v. Borders ,  170 N.  C., 
483, and Hobgood v. Hobgood,  169 N .  C., 485, and the principle they 
illustrate, judgment should have been entered for the plaintiff. These 
decisions are so clearly decisive of the question presented that we deem 
it unnecessary to do more than refer to them. 

Error. 

BASSETT LUMBER COMPASY r. W. &I. RHYIJE. 

(Filed 15 December, 1926.) 

Judgments-Default-Mechanics' LienJudgment  Set Aside--Statutes- 
Meritorious Defense. 

A judgment by default final in favor of material furnishers, etc., for 
a building erected on the lands of a nonresident owner, by service of 
summons by publication, may be set aside upon defendant's motion made 
in  two days after he had notice of the pendency of the action, upon a 
finding of a meritorious defense. C. S., 492. Burton w. Smith, 191 X. C., 
599, and other cases, cited as controlling. 

APPEAL by plaintiff from L y o n ,  J., at March Term, 1926, of MECK- 
LENBURG. 

Civil action instituted by plaintiff, a resident of Mecklenburg County, 
against the defendant, a nonresident of the State, to enforce a lien for 
materials furnished and used in the erection of a dwelling-house on a 
lot of land situate in Mecklenburg County and belonging to the defend- 
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CLINARD v. ELECTRIC Co. 

ant  a t  the time, but which was subsequently sold, by full warranty deed, 
to other parties. Service of summons was obtained by publication, and 
judgment by default final, for want of an  answer, was entered 23 No- 
vember, 1925. Execution having issued, the property was duly sold by 
the sheriff. On 22 March, 1926, two days after the def2ndant was first 
notified of the pendency of this action and what had taken place in 
consequence thereof, a motion was duly filed under C. S., 492 to set 
aside the judgment and for leave to  come in and defend in said action. 
His  Honor allowed the motion after finding that  the defendant has  a 
good and meritorious defense, and that  the successful bidder a t  the 
sheriff's sale under the execution was not a purchaser i n  good faith. 
From this order the plaintiff appeals. 

J .  L. DeLaney for plaintiff. 
G. T .  Carswell and Joe W .  Ervin  for defendant. 

STACY, C. J., after stating the case: The  judgment must be affirmed 
on authority of Burton 2;. Smith, 191 N. C., 599, and Rogers v. Piland, 
178 N.  C., 70. I t  would only be a work of supererogaticm to state again 
what has so recently been said in  these cases. See, also, Poster v. Alli- 
son Corp., 191 N.  C., 166, and Miller v. Dunn, 188 N. C., 400. 

Affirmed. 

DEVOE C. CLINARD r. CLINARD ELECTRIC COMPANY 

(Filed 15 December, 1926.) 

1. Master and Servant-Employer and E m p l o y e e S a f e  Place to Work- 
Sufficient Help-Sondelegable Duty-Rule of Prudent Man. 

I t  is the nondelegable duty of the master to furnish to his employee 
doing work of a dangerous character in the course of the employment 
required of him, reasonably safe tools and appliances in general use far 
the doing of the particular work, and such help of others as is reason- 
ably required therefor. 

2. Sam-Insurer. 
The measure of liability of the master to his serv:mt in failing to 

furnish him reasonably safe tools and appliances with ~vhich to perform 
a dangerous duty in the course of his employment, is that of an ordi- 
narily prudent man, and not that of an insurer of the servant's safety 
under the existing conditions. 

3. Evidence-Negligence-Issues-Questions of Law-Questions of Fact 
-Jury-Instructionw. 

Where all the evidence upon the trial of a personal injury case wherein 
negligence of defendant is alleged, admits of only one inference, the 
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question of negligence is one of law, and where therefrom more than one 
inference of the material ingredients of negligence arise, the fact of 
negligence is for the determination of the jury under proper instructions 
of the law from the court. 

4. Master and  Servant - Employer and Employee - Duty of Master- 
Reasonably Safe Tools and Appliances-Simple Tools. 

While the master is required to furnish the servant engaged in dan- 
gerous work reasonably safe simple tools, under the rule of the prudent 
man, the servant esperienced in their use, is presumed to have kuowl- 
edge a s  to whether their continued use is dangerous, and ordinarily the 
master is not required to inspect them to see that they have not become 
unsafe. 

5. Sane--Contributory Negligence. 
The failure of the master to furnish the servant reasonably safe tools 

and appliances to perform dangerous services, does not alone render the 
master liable for an injury to his servant, under the rule of the prudent 
man, but i t  is required that  the injury was proximately caused by the 
failure of the master to perform his duty, or that the servant was not 
guilty of contributory negligence without which the injury in suit would 
not have occurred. 

6. Master a n d  Servant - Employer and  Employee - Negligence - Safe 
Tools and A p p l i a n c e s - E v i d e n c e - A c c e s t o n s  f o r  Jury. 

Where the servant is injured while engaged in the course of his dan- 
gerous employment, and there is evidence in defendant's behalf that he 
had furnished all safe tools, appliances, etc., where the work was done 
and a t  the time of the injury in suit, i t  is for the jury to  determine, under 
conflicting evidence, in proper instances, not only the fact of the tools, 
etc., having been furnished, but also, whether they were reasonably ac- 
cessible to  the servant a t  that  time. 

7. N,egligence-Contributory N e g l i g e n c e R u l e  of t h e  Prudent  Man. 
Where the servant is engaged in dangerous work, in the course of his 

employment, he is required for his own safety to use such care a s  one 
of ordinary prudence would have used under like circumstances, just as 
this rule would apply to the duty of the master upon the issue of con- 
tributory negligence. 

8. Master and  ~ervan&l&nployer and  Employee-Servant's Continuing 
t o  Work  Under InstructionscContributory Negligence-Negligence. 

An employee, engaged in dangerous work, anticipating danger from 
continuing to work with insufficient help, does not bar his right of re- 
covery for a resulting injury, if the immediate injury was not in his 
contemplation, and he continued under his employer's instruction, with 
tL? belief that  with the assistance furnished, he could overcome the 
danger by doing so. 

9. Master and  Servant-Employer a n d  Employee - Dangerous Work- 
Tools a n d  Appliances-Sufficient Help-Implied Knowledge. 

Held, under the facts of this case, the unloading of a steel tank two 
feet in  diameter and eight feet long, weighing 530 pounds, with projecting 
rivets in it, frclm a truck to be carried down a stairway into a cellar 
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where it was to be connected to a water s~stem in a public school build- 
ing, as a matter of common knowledge requires for the purpose rope. 
wire, or like appliances, and sufficient help, and which should have been 
aiiticipated by the master. 

APPEAL from Webb ,  J., at X a y  Term, 1926, of FORSTTH. -1ffirmed. 
This is a civil action for actionable negligence by plaintiff against 

defendant. I t  was tried at Decernber Term, 1925, in Forsyth County 
Court. 

The usual issues of negligence, contributory iiegliger~ce and damage 
were subnlitted to the jury. They answered "So" to the first issue, 
' T a s  the plaintiff injured by the negligence of the defei dant, as alleged 
in tlie complaint 2" and did not answer the other two issues. 

The plaintiff assigned some fifteen errors and appealed to the Supe- 
rior Court. The only material one we consider is the charge of the 
Forsyth County Court judge, as follows: 

(,Issignment of Error No. 9.) "The second allegation of negligence, 
that tlie dcfendaiit negligently failed and neglected to furnish the plain- 
tiff proper tools and appliances for doing tlie work ~ i l ~ i c h  he was en- 
gaged in at the time he sustained the injury complained of in his com- 
plaint, is not before you, and the court is not submitting that second 
a l l ~ ~ a t i o n ;  so when the court refers to the allegation of negligence that 
the plaintiff alleges it will be relative to the allegation of negligence 
that the defendant failed to furnish sufficient and proper help for doing 
the work he was engaged in doing." 

The Superior Court judge sustained this assignment of error and 
reilialitled the action to the Forsyth County Court, an3 the judgment 
rendered in the Forsyth County Court be set aside and ordered a new 
trial. From this judgment defendant appealed to the Supreme Court 
and assigned error. The other necessary facts will be ,3et forth in  the 
opinion. 

Ratclif ,  Hudson d Ferrell for plaintif. 
Szuinlz, Clement, Hutchins & Feimster for defendant. 

CLARI~SOK, J. The defendant introduced no evidence. 
We are of the opinion that the Superior Court judge mas correct in 

sustaining the assignment of error No. 9. The complaint alleges: 
"(a) That defendant negligently failed and neglected to furnish the 
plaintiff with sufficient and proper help for doing the work he was re- 
quired to do and which he was engaged in at  the time of the injury 
herein complained of. (b) The defendant negligently failed and neg- 
lected to furnish the plaintiff proper tools and applianctls for doing the 
work which he was engaged in at the time he sustained the injury com- 
plained of herein.'' 
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The defendant, in its further answer, says: "The plaintiff had at his 
command any tools and appliances which he required or needed in  the 
execution of the work of his department; that the defendant had in its 
place of business at the time of this accident ropes, tackles, and other 
equipment that could have been used by the plaintiff had he so desired." 

The evidence on the part of plaintiff was to the effect that he was in 
the employ of defendant in its water system department; that on the 
morning of 15 June, 1925, he, with another mechanic, was assigned to 
install a tank in  the Mineral Springs School building. The tank was 
round, 8 feet long, 2 feet in  diameter, concave at one end and convex 
a t  the other, and weighed 530 pounds, and made of steel. I t  was to be 
put in the basement of the school building. To do this i t  had to be 
carried down a concrete stairway 15 feet long and 4 feet wide. The 
stairway ended on a small passage about 4 feet wide and 6 feet long, 
surrounded by a brick wall except a door 3 feet wide leading into the 
boiler room in which i t  had to be carried. To unload the tank the 
truck was backed up towards the steps leading down into the basement, 
and the tank tilted over the truck until the concave end rested a little 
inside the stairway. While sliding the tank off the truck it caught on 
the truck at  a point where a row of rivets ran around the middle of the 
tank. The plaintiff was down the stairway assisting with the helper to 
slide it down the stairway off the truck. All at once the tank jerked 
loose, and when it did it slid down the stairway and caught the plaintiff 
against the brick wall at  the foot of the stairway and cut off his leg. 
I t  mas contended that plaintiff at the time requested more help, but it 
was refused. "You will have to get by the best way you can." There 
was evidence that defendant furnished no appliances or tools of any 
kind for unloading the tank. On the other hand, defendant contended 
that plaintiff was employed as the head mechanic, had been in the 
employ of the company five years and had installed twenty-five to thirty 
tanks in various places; that plaintiff was instructed to get some negroes 
to work on the job, which included digging 'a trench, a mechanic in  the 
d'epartment, and two negroes were assigned to do the work and the 
truck driver-three men loaded the tank at  the shop and there were 
three who unloaded it. When the tank was half-way off the truck it 
was caught by the rivets and the mechanic asked plaintiff to call the 
two negroes who were near by digging the. ditch to help unload, which 
plaintiff refused to do. The question of insufficient help was submitted 
to the jury. Cherry v. R. R., 174 N. C., p. 263; Johnson v. R. R., 191 
N. C., p. 75. 

Plaintiff testified, without objection, "The company had furnished 
no tools or appliances for getting this tank in the basement." This is 
the crux of the case. 
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The defendant in its brief says: "Had the plaintiff, in the case before 
the court, shown that a rope and tackle, ropes, skids or what-not were 
customarily used, or could have been used, and by the use of same the 
injury would not have occurred, they might have made out a case, but 
they did not show any of these things." 

3 Labatt's Master and Servant (2 ed.), p. 2478, sec. 924a, in note, 
says: ''In Mercer v. Atlantic Coast Line R. Co., 154 N. C., 399, the 
Court held that the rule requiring the master to use o~dinary  care to 
furnish reasonably safe appliances applied alike to the s,mple and com- 
plicated tools; but that the master is not required to inspect simple tools, 
because the employee is presumed to be equally as conversant with the 
tool as the employer, and, being required to use it, is in a better situa- 
tion to discover the defects." And at p. 2479 it is said: "It does not 
seem entirely logical to say that the master is under n >  obligation to 
exercise ordinary care to furnish reasonably safe appliances, simply 
because those appliances chance to be of a simple character." 

I n  Winborne v. Cooperage Co., 178 N .  C., 90, it is said: "A perusal 
of our decisions on the subject will show that in order for liability to 
attach, in case of simple, everyday tools, it must appear, among other 
things, that the injury has resulted from a lack of such tools or defects 
therein which the employer is required to remedy, in the proper and 
reasonable discharge of his duties, and that the lack 3r defect com- 
plained of and made the basis of the charge is of a kind from which 
some appreciable and substantial injury may be reasonady expected to 
occur." Whi t t  v. Rand, 187 N .  C., 807. 

Our decisions are to the effect "that an employer of labor, in the 
exercise of reasonable care, must provide for his employees a safe place 
to do their work and supply them with machinery, implements and ap- 
pliances safe and suitable for the work in which they are engaged, and 
to keep such implements, etc., in safe condition as far  as this can be 
done by the exercise of proper care and supervision." Riggs v. Mfg. 
Co., 190 N .  C., at  p. 258, and cases cited. 

The employer is not an insurer and the negligence of the employer 
must be the proximate cause of the injury. I n  Ins. CG.  v. Boone, 95 
U. S., 117, it is said: "The proximate cause is the dominant cause, not 
the one which is incidental to that cause, its mere instrument, though 
the latter may be nearest in,place and time to the loss. . . . 'The 
inquiry must always be whether there was an intermediate cause dis- 
connected from the primary fault and self-operating, ahich produced 
the injury.) " Inge v. R. R., ante, at p. 530. 

"A cause that produced the result in continuous sequence and with- 
out which it could not have occurred, and one from which any man of 
ordinary prudence could have foreseen that such a result was probable 
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under all the facts as they existed. Ramsbottom v. R. R., 138 N. C., 41." 
Lea v. Utilities Co., 175 N.  C., at  p. 463. I n  Hudson v. R. R., 176 
N. C., p. 492, Allen, J., confirming the above rule, says: "To which we 
adhere, with the modification contained in  Drum v. Miller, 135 N. C., 
204, and many other cases, that i t  is not required that the particular 
injury should be foreseen, and is sufficient if it could be reasonably an- 
ticipated that injury or harm might follow the wrongful act." DeLaney 
v. Henderson-Gilmer Co., ante, 647. 

The degree of care required of an employer in  protecting his em- 
ployees from injury, a few variants of this form may be stated: "It is 
such care as reasonable and mudent men would use under similar cir- 
cumstances." '(Such care as a prudent man would exercise under similar 
circumstances." I n  the words of the Supreme Court of the U. S., "The 
master is bound to observe all the care which prudence and the exigen- 
cies of the situation require, in  providing the servant with machinery 
or other instrumentalities adequately safe for use by the latter.'' Hough 
v. Texas & P. R. Co., 100 U. S., 213, 24 L. Ed., 612. ('Such care as 
ordinarily prudent persons exercise under the same or similar circum- 
stances." "He uses that degree of care 'which a man of ordinary pru- 
dence would use, having regard to his own safety, if he were supplying 
them (appliances) for his own personal use.' (Cotton v. North  Caro- 
lina R. Co., 149 N. C., 227; Marks v. Harriet Cotton M i l k ,  135 N. C., 
287.)" "It is clear that the entire failure to furnish any instrumen- 
talities or materials in a case where they are necessary for the servant's 
protection is not less a breach of the duty to furnish proper instrumen- 
talities or materials than is the furnishing of instrumentalities or mate- 
rials which fall below the legal standard of safety. A servant who 
bases his right of action on the total lack of requisite appliances must 
show that, under the circumstances, they were reasonably necessary for 
his protection from a danger which the master knew or ought to have 
known to be incident to the work, and that they were either not obtain- 
able at  all, or were not readily accessible. When they are not available 
for use at  the actual pIace of work, i t  is for the jury to say whether 
they are reasonably accessible in  such a sense as to absolve the master 
from the charge of negligence." Labatt, supra, p. 2435. Sou. R. v. 
Moore, 49 Kan., 616, 31 Pac., 138, servant's foot crushed by rail owing 
to the want of any proper appliances for loading i t  on a flat car. 
Rushing v. R. R., 149 N. C., 158, failure to furnish hooks for mov- 
ing heavy timbers. Charge as follows sustained: "That if the jury 
should find, by the greater weight of the evidence, that lug hooks were, 
at  the time of the injury, used by railroads doing like work, such as 
moving heavy timbers, then it was the duty of the defendant to furnish 
the foreman with lug hooks; and should you further find, by the greater 
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weight of the evidence, that the timber mhicti the plaintiff was handling 
mas such timber, because of weight, length, ground and surroundings, 
as would lead a man of ordinary prudence to see i t  was safer to use lug 
hooks than to use his hands, then failure of defendant o provide, and 
have them for use, mould be negligence, and should the jury find that 
this negligent act was the proximate cause of the injury, they should 
answer the first issue 'Yes'." 

I n  X w d o c k  c. R. R., 159 N. C., 131, on page 132, speaking of the 
use of a special kind of tongs used for handling heavy steel rails, weigh- 
ing about 850 pounds, the Court said: "Indeed, it oughl hardly to call 
for proof that it was iiegligence not to furnish an applimce so long in 
use and so well known." 

I n  Bailey v. Meadows Co., 154 K. C., p. 71, it is held: "That it is 
the duty of the master to furnish the servant proper appliances to do 
dangerous work, if there are such in general use, is well settled. Orr 
v. Tel. Co., 130 N .  C., 627. This negligence of the mai~ter 'consists in 
his failure to adopt and use all approved appliances which are in gen- 
eral use and necessary to the safety of the employees i n  the perform- 
ance of their duties.' Xarlzs v. Cotton, illills, 135 N.  C., 290. The 
master is not required to adopt every new appliance a3 soon as it is 
known." The duty of an employer to use due care to f ~ r n i s h  sufficient 
help, tools, etc., to the employee is held in Pigford v. R. R., 160 N. C., 
p. 93, to be "a primary, absolute and nondelegable duty" 

I t  will be noted in  the Bailey case, supra, i t  speaks of dangerous 
work. I n  such cases the appliances must be such as are in  general use. 
The removal of the steel tank weighing 530 pounds is not necessarily 
dangerous, although the method of doing i t  may be. Simple appliances 
or instruments as a matter of common knowledge and observation, such 
as ropes, chains, etc., and sufficient help may, under cmertain circum- 
stances, of necessity be needed. 

As to contributory negligence of the employee, the degree of care, 
a few variants of this form will be stated: 

"Contributory negligence in  its legal significance is such an act or 
omission on the part of plaintiff, amounting to an ordinary want of 
care, as concurring or cooperating with the negligent act of defendant, 
is the proximate cause or occasion of the injury complained of." "Any 
want of ordinary care on the part of the person injurcmd, which com- 
bined and concurred with the defendant's negligence and contributed 
to the injury as a proximate cause thereof, and as an element without 
which the injury would not have occurred.'' "But if any degree, how- 
ever small, of the causal negligence, or that without which the injury 
would not have occurred, be attributable to the defenllant, then the 
plaintiff, in the absence of any contributory negligence on his part, 
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would be entitled to recover; because the defendant cannot be excused 
from liability unless the total causal negligence, or proximate cause, 
be attributable to another or others. 'When two efficient proximate 
causes contribute to an injury, if defendant's negligent act brought 
about one of such causes, he is liable.' Wood v. Public  Corporation, 
174 K. C., 697, and cases there cited." W h i t e  v. Realty Co., 182 N. C., 
p. 538. "In short, i t  is a want of due care, and there is really no dis- 
tinction or essential difference between negligence in the plaintiff and 
negligence in  the defendant, except the plaintiff's negligence is called 
contributory negligence. The same rule of due care, which the defend- 
ant is bound to obserre, applies equally to the plaintiff." Moore v. 
I r o n  IT'orks, 183 N. C., 439; Construct ion Co. v. R. R . ,  184 K. C., 180; 
Boszcell v. Hosiery lWi71s, 191 N. C., 549; Malco lm v. Cot ton  Mil ls ,  
ibid., 729. 

I t  is not enough that plaintiff had reason to believe that there was 
an insufficient number of men to do the work and his strength was not 
equal to the task without simple appliances or instruments. For, if 
the danger or risk of doing the work was not such as to threaten im- 
mediate-injury, and plaintiff, by reason of his employer's instructions, 
was led to beliere that he could carry his part of the load by the use 
of care and caution as a prudent man under similar circumstances, and 
he proceeds to do the work with the exercise of such care, without suffi- 
cient help and the simple appliances or instruments, he is not barred 
from recorery from the employer for the injury received. Crisp v. 
Thread  Mills,  189 S. C., 89; H o l e m a n  v. Shipbui lding Co., ante, 236. 

"What is negligence is a question of lam, and when the facts are 
admitted or established is for the Court." Rurdick on Torts (2 ed.), 
429. I n  Russell  v. R .  R . ,  118 N .  C., 1111, i t  is stated thus: "Where 
the facts are undisputed and but a single inference can be drawn from - 
them, it is the exclusi~e duty of the court to determine whether the 
injury has been caused by the negligence of one or the concurrent neg- 
ligence of both of the parties." H i n n a n t  v. Power  Co., 187 N .  C., at 
p. 293, and cases cited. I n  the present case the facts are disputed. 
The burden is on plaintiff to establish negligence and on defendant to 
establish contributory negligence. 

I t  is a matter of cohlmon knowledge and observation that a rope, 
wire, or such like, is a simple appliance or instrument that can be used 
in holding a steel tank with rirets on it weighing 530 pounds, as in the 
present case, the tank being round, 2 feet in diameter and 8 feet long. 
The place and surroundings of the basement of the school building 
vhere this round steel tank was to be placed was known, or, in the 
exercise of ordinary care, ought to haye been known to defendant. 
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I t  is a question f o r  t h e  j u r y  t o  say  whether o r  nc t  defendant, the 
employer, used such care a s  a reasonable a n d  prudent, m a n  would use 
under  s imilar  circumstances t o  f u r n i s h  plaintiff wi th  sufficient men  a n d  
simple appliances o r  instruments  to do the work a n d  was such. fa i lu re  
the  proximate cause of t h e  injury.  

F o r  the  reason given t h e  judgment  is 
Affirmed. 

WALTER E. WALKER v. H. W. TROLLISCIER. 

(Filed 15 December, 1926.) 

Wills-Interpretation-Intent. 
I n  construing a will, the intent of the testator, not in conflict with 

law, will control and be given effect in connection with the parts re- 
lating to  the same subject-matter, and in proper instrmces, with refer- 
ence to other conditions existing a t  the time, and which would reasonably 
have influenced him in making the disposition of his ppoperty. 

Same-Estates-RemainderCon&tions-StRtutes. 

An estate to  the testator's wife for life, expressly rroviding that she 
is to have one-half of the products of the land while she lives, without 
power of disposition of the estate, but to take care thei.eof with the tim- 
ber thereon, and a t  her death to his nephew, upon condition that  he 
remain on the land, take care thereof with the timber and have a cer- 
tain portion of the products thereof, without power to cell the lands in a 
certain time, also devising certain domestic articles a ~ t d  animals to her 
absolutely, together with evidence that  the nephew r~.mained with the 
testator and wife, etc. Held:  the wife and the nephew were the primary 
consideration of the testator and the first objects of his bounty. and 
after the death of the wife, and the performance by him of the conditions 
set forth in the will, he took a fee-simple title to the lands in preference 
to the ulterior takers named in the mill, to wit, the testator's brother 
and his children. C. S , 1734. 

Estates--Contingent Remainders-Vested Estates--Wills. 
Where it appears from a proper interpretation of a will that  the tes- 

tator's nephew is the primary object of his bounty to t l e  ulterior takers 
in remainder, and it is expressed in the will that  those in remainder 
take upon condition that the nephew should gie without leaving child 
or children, the birth of a lawful child to the testator fulfills the condi- 
tion imposed, and without further restrictive espr~sqionq the nephew then 
takes the fee-simple title. 

4. Wills-Interpretation-Vesting Estates in Pr ior  Beneficiary-constitu- 
tional Law-Statutes. 

Where, by a correct interpretation of the will, it nil1 reasonably. be 
allowed, the law will favor the early vesting of eslates against the 
interests of a contingent remaindermnn. Const., Art. I, secs. 30, 31; C. S., 
4162. 
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APPEAL by plaintiff from Devin, J., at Chambers, 28 September, 
1926, of ALAMANCE. Affirmed. 

L. D. Meador for plaintiff. 
Darneron,, Rhodes & Thontas and Codter,  Cooper & Carr, for de- 

fendant. 

CLARKSON, J. This is a civil action brought by  lai in tiff against 
defendant for damages for breach of a covenant of seizin in a deed 
from defendant to plaintiff, made 5 November, 1923, duly recorded in 
Alamance County, N. C. Newbern v. Hinton, 190 N. C., 108. All the 
facts necessary for the determination of the case, and a copy of the 
will, was set forth in the complaint. The defendant demurred to the 
complaint, which was sustained by the court below. 

The land which defendant conveyed with covenant of seizin to 
plaintiff, defendant contends was willed to him in fee simple by Jacob 
L. Trollinger, by will dated 17 May, 1879, duly probated 16 October, 
1879. H. Walter L. Trollinger, named in the will, is the defendant, 
H. W. Trollinger. 

For the solution of the controversy we must consider the material 
parts of the will: "To my beloved wife, Rebecca A, I give and be- 
queath all of my real estate with the following conditions: She is to 
have one-half of all the products of the land as long as she lives, or 
during her widowhood, but she shall have no power to give, bargain, 
lease or sell any portion of said estate, and she shall do what she . . . 
to take care of timber and real estate. I t  is my will at the death or 
marriage of my wife to give to H. Walter L. Trollinger all of my real 
estate, also all my personal property of every description, the condition 
of that gift is that my nephew, H. Walter L. Trollinger, remain on the 
lands and cultivate and take the care he can of timber lands, and in 
consideration therefor, he is to have one-half of all that isbproduced 
on said lands. H e  shall not bargain, lease or sell any portion of said 
land and he shall have no power in any case to sell or bargain to sell 
any portion of this real estate before the year 1895. I t  is my desire 
that all the personal property which belongs to my dear wife shall be 
given to her absolutely, which consists of the following: One white 
horse, one sewing machine, one set of cane-bottom chairs with a rocker; 
one cow, one cooking stove, one press, one bureau, one falling-leaf table, 
one washstand, one candlestand, one set of bedsteads, one large mirror, 
two beds and bedding. And my will is, that in case of the death of 
H. Walter L. Trollinger, without his having a child or children, then 
and in that case, I give all my real estate and personal property of 
every description to my brother, Moses B. Trollinger, and his children." 
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The testator died the same year the will was executed. The widow 
was dead at  the time the land was conveyed to plaintiff. Under the 
will there were certain things to be done and not to be done by the 
defendant, Trollinger. I t  is admitted that all conditions or require 
lnents were fulfilled by him. The confession is not applicable to de- 
fendant : "I have left undone those things which I ought to have done, 
and done those things which I ought not to have done." 

The question involved: Did defendant have a fee-simple title to 
the land under the will? We think he did, and the court below was 
correct in sustaining the demurrer. 

In Edmunclson v. Leigh, 189 K. C., p. 200, i t  \\-as 3aid: "It is set- 
tled law in this State that the intent of the testator, as expressed by 
the terms and language of the entire mill, must be given effect unless 
in violation of law. 'Every tub stands upon its o w  bottom,' except 
as to the meaning of words and phrases of a settled legal purport. A 
will must be construed 'taking i t  by its four  corner,^.' Patterson v. 
LlicCormic7i, 181 N .  C., 313; Smdtll v. Crec>ch, 186 N. {C., 190; Wells v. 
1T'illiams, 187 N. C., 138"; NcCullen v. Uaughfry ,  190 N. C., p. 215; 
Westfeldt v. Reynolds, 191 X. C., p. 802. 

The cardinal principle or polar star is to gather the intent from the 
entire will. To determine this, we consider the setting-the surround- 
ing circunlstances of the testator when the will was mecuted; if pos- 
sible reconcile and harmonize the different parts; to consider i t  as a 
whole and in all its parts. The testator had no childr1:n. The defend- 
ant was his nephew and living with him. His  wife and the defendant 
were the primary objects of testator's bounty. H e  speaks of her as his 
beloved wife-my dear wife. The real estate is given on conditions. 
No doubt his wife had no one to care for her and he was making pro- 
vision for her when he should "cross over the river and rest under the 
shade of the tree." The defrndant was to remain on the land and cul- 
tivate i t  and take the best care he could of the timber lands., His  wife 

to have one-half the products of the lands and his nephew the 
other half. His wife had no power to give, bargain, lease or sell any 
portion of the lands. A11 the perqonal property which belonged to her 
is specifically mentioned and is giren her absolutely--no doubt every- 
thing to remain intact-and his nephew to remain on and cultivate 
the land. At the death or marriage of his wife, all thl. real estate and 
pcrsonal property is given to defendant. H e  shall not bargain, lease 
or sell any portion of the land and no power in a n j  case to sell or 
bargain to sell any portion of the real estafcl before the ,yea,r 1895. "And 
m y  will is that in case of the deafh of H .  Walter L. Trdl inger ,  without 
his hn?>ing a child or c h i l d r e n ,  then untl  i j ~  t h a t  case," thr real estate and 
pcrsonal property he gives to his brother, Moses B. Trollinger, and 
his children. 



N. C.] FALL TERM, 1926. 747 

At the time defendant conveyed the land to plaintiff, he was 65 years 
old and had had eight children born alive to himself and his wife, five 
of whom are now living, the oldest 28 years of age and the youngest 
16 years of age. 

Under our form of government the law favors the early vesting of 
estates to the end that property may be kept in the channels of trade 
and commerce. Hereditary emoluments and perpetuities are contrary 
to our Constitution, Art. I, secs. 30 and 31. This policy of the law is 
clearly indicated by C. S., 4162: "When real estate shall be devised 
to any person, the same shall be held and construed to be a devise in 
fee simple, unless such devise shall, in plain and express words, show, 
or it shall be plainly intended by the will or some part thereof, that 
the testator intended to convey an estate of less dignity." 

Primogeniture, which existed under the Mosaic and English law, 
never took root in the states of the Union. Estates tail were soon 
abolished. ('Fee Tail. Of these estates i t  is only necessary to say that 
they existed in this State in Colonial days; that by section 43 of the 
Constitution of 1776 it was provided that, 'The future Legislature of 
this State shall regulate entails in  such a manner as to prevent per- 
petuities'; that in 1784 the Legislature passed an act by which all 
estates tail then in existence were converted into fee-simple estates, 
and it was enacted that all such estates as should be thereafter created 
should be deemed to be in  fee simple." Mordecai's Law Lectures, vol. 
1, p. 498. C. S., 1734. 

Estates are now held in the British Isles granted by the Norman 
Conqueror, William (1085), and by the Bruce, after the Battle of 
Barmockburn (1314), estates tail general or special, estates tail male 
and estates tail female. The heavy tax brought about by the World 
War has forced many of the estates entailed to be divided up and sold. 
Thus the land is gradually getting into possession of the masses. I n  the 
States of the Union, this heirarchy under our conception of freedom 
could not exist. To get rid of the feudal tenure and system and con- 
sequent vassalage were some of the reasons why our forefathers left 
the mother country. 

What is the meaning "without h i s  hav ing  a child or chi ldren,  t h e n  
and i n  t h a t  case"? We think it clearly means what it says-that at 
the drath of H. Walter L. Trollinger, if he, during his lifetime had no 
child or children, the estate then and in that case would go to his brother 
and his children. Having a child in his lifetime, the happening of the 
contingency, the estate became vested and defendant acquired a fee 
simple estate in the land. The estate vested on the happening of the 
contingency of having a child. 

Webster's dictionary: "Having: Act or state of possessing; thing 
possessed." 
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I n  Dunn v. Hines, 164 N.  C., p. 113, the language in the will to be 
construed, was: "And at the death or marriage of m:7 said wife, then 
I give said tract of land to my said daughter, Carrie F. Isler, during 
her natural life; and if she shall marry and have children to arrive a t  
the age of 21 years, then my said daughter and her children then living, 
together with the children of any deceased child, shall have tract of 
land absolutely in fee simple forever. And if my said daughter should 
die without marriage and children of the age of 21 years or bodily 
heirs of such children, then I give said tract of land to my son," etc. 
The daughter married and had a child who attained the full age of 21 
years. The Court said at  p. 117: "In the first limitation he declared 
that if his daughter, Carrie, should marry and have children, who 
attained to the age of 21 years, then she and her living children and 
the children of any deceased child should have a fee s iaple  in the land 
absolutely. What does this mean? What else can it mean than that 
the estate is to vest absolutely in fee, in  the lifetime of his daughter, 
when she married and had such children, for he says, i n  so many words, 
i t  shall 'then' vest." And at p. 121: "These facts show conclusively 
that the testator intended that the estate should absoliitely vest in his 
daughter and her children as soon as there was a child of full age." 

We think that Bell v. Keesler, 175 N .  C., p. 525, citing the Dunn 
case, supra, is similar to the facts in  the present action. The language 
construed: "In event of my dying and no child or children by my 
beloved wife, Laura Amanda Glover, live to become of :ige, or marriage, 
or die without heirs, I then give, devise,'' etc. Laura Amanda Glover 
died and left one child, Maria Anna Glover, who, when unmarried 
about the age of 50, executed the conveyance in  controversy. This 
Court held that she had an unqualified estate in fee siinple and on the 
death of her mother she was to have all the property in absolute owner- 
ship, either on her becoming of age or on her death having heirs in the 
sense of children or offspring. The Court says, at p. 528: "In ascer- 
taining whether there is an intent in th8 face of the will or deed to fix 
an earlier period when the estate shall become absolute, we have held 
in numerous cases that the instruments should be construed in reference 
to the recognized principles that the law favors the early vesting of 
estates, and that the first taker is ordinarily to be regarded as the 
primary object of the testator's bounty, and more especially so when 
such taker is a child or lineal descendant. Bank v. Murray, 175 N .  C., 
62; Dunn v. Hines, 164 N.  C., 113; Robertson v. Robertson, 190 N. C., 
p. 558. 

I n  Jt f freys  v. Confier, 54 English Reports, p. 393 :28 Beav. 328), 
it is said: "The Master of the Rolls (Sir John Romilly) : On the other 
point, the only way of cutting the knot is to hold that dying 'without 
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having any child or children,' means 'without having had any child,' 
and that dying (without any child or children,' means 'dying without 
any child or children living at  the death.' I t  is a very capricious dis- 
position on the part of the testator, but if he has thought fit to do so, 
I should be making a will for him if I wereeto alter i t ;  besides, there is 
this difficulty-must I alter the first clause to make if agree with the 
second, or the second to make i t  agree with the first? The only way is 
to give effect to each clause as if i t  were by itself. H e  has said: 'If 
my son, Charles, die without having any child or children,' that cannot 
take place, because he has had a child, and therefore that gift over does 
not take effect." 

I n  Weakley ex dem., Knight v. Rugg, 101 English Reports, 998 
( 7  T.  R., 322), i t  is said: "A., having three daughters, B., C. and D., by 
will gave a small legacy to B. and C., and then gave a leasehold estate 
to D. 'But if she died without having child or children' then $0 B., and 
after her to her child or children'; D. had a child who died in her life- 
time: Held, that D. took the absolute interest in the term and conse- 
quently that she might dispose of i t  by will." 

For the reasons given, the judgment of the court below is 
Affirmed. 

T H E  STATE AND BOARD O F  COMMISSIONERS O F  MECKLENBURG 
COUNTY, OX THE RELATIOR' O F  Z. M. HOUSTON V. G. C. DEHERRO- 
DORA, J. N. DODGEN, S. S. ROGERS AND R. R.  HAZLEWOOD, AXD 

S E W  AMSTERDAM CASUALTY COMPANY, AND MASSACHUSETTS 
BONDING AND INSURAKCE COMPANY. 

(Filed 15 December, 1926.) 

1. ArregrtFalse A r m s t  - Intoxicating Liquors - Spirituous Liquors- 
"Transp&ation"-Statutes. 

4n arrest may not be lawfully made by the properly authorized offi- 
cers of the law for the violation of our prohibition law, for the trans- 
portation of intoxicating liquors upon mere unfounded suspicion arising 
from information received that the supposed offenders would thus trans- 
gress the law on a future occasion, and an arrest so made, not upon an 
offense committed in the omcers' presence or to their personal knowledge 
as to the particular offense, and without a search warrant, is unlawful 
and entitles the plaintiff in his action therefor, to recover damages. 
3 C. S., 2411(f). 

- 2. Same-Resisting AmstEvidence-Questions for Jury. 
Where there is evidence that the officers of the law while arresting 

one on trial for a criminal offense found it necessary to fire upon the 
car in which the accused was fleeing, and that the latter, under the 
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impression that the purpose of his pursuers was thai; of robbery, used 
only the force necessary to his resisting them under this impression, 
questions are raised for the jury to determine whether under the evi- 
dence the officers acted only with the force necessary for their purpose, 
and also as to the truth of the defense interposed. 

ArrestOfficgrs-Unnecesm Force. 
Where the officers of the lam wilfully and inten:ionally use more 

force than is necessary for their purpose, they are xting beyond the 
authority conferred upon them by law as such officers, and are liable 
as individuals for damages for the consequences of their unlawful act. 

The unnecessary use of a pistol by an officer in mal;ing an arrest un- 
der unjustifiable circumstances, is a n  assault. 

ArrestDamages-Principal and Surety-Appeal and Error. 
Where an  unlawful and unwarranted arrest has been made by the 

officer6 of the law and damages are recoverable against them, the sureties 
on their bonds are not liable in excess of the penalt~ on the bonds of 
each of the defendants separately given, and a judgment otherwise is 
erroneous. 

APPEAL by defendants from Lyon, J., at April Term, 1926. of MECR- 
LENBURG. NO error. 

Action to recover of defendants damages for assault .lpon and mrong- 
ful imprisonment of plaintiff relator, in  breach of oificial bonds exe- 
cuted by the individual defendants, as principals, and the corporate 
defendants, as sureties. Said bonds were executed b*y the individual 
defendants as rural police officers of Mecklenburg County. Defendants 
denied that they assaulted plaintiff, or wrongfully imprisoned him, as 
alleged in the complaint. They allege that they litwfully arrested 
plaintiff, and lawfully pursued him, after he attempted to escape. 

The issues were answered by the jury, as follows: 
1. Did the defendants, G. C. DeHerrodora, J. N. Dodgen, S. S. 

Rogers and R. R. Hazlewood, wilfully and wrongf d l y  assault the 
plaintiff, Z. M. Houston, with deadly weapons, without just and lawful 
cause, as alleged in the complaint? Answer : Yes. 

2. Was the plaintiff, Z. M. Houston, wrongfully and unlawfully de- 
tained and restrained of his liberty by the said defendants? Answer: 
Yes. 

3. What damages, if any, is the plaintiff, Z. M. ECouston, entitled 
to recover of defendants? Answer : $2,000.00. 

From judgment upon the verdict, defendants appealec to the Supreme 
Court. 

J .  D. McCall and P .  C. Hunter for plaintiffs. 
T .  L. Kirkpatrick and Plowers & Boyd  for defendants. 
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CONKOR, J. On 22 February, 1925, the individual defendants were 
rural police officers of Mecklenburg County. Each had been duly ap- 
pointed to his office by the board of commissioners of said county, under 
the provisions of chapter 664, Public-Local Laws, 1917. Each, upon 
his appointment and qualification had executed a bond, conditioned as 
required by section 6 of said statute. The penal sum of each bond was 
$1,000. Defendant, New Amsterdam Casualty Company, mas surety 
on the bond of G. C. DeHerrodora, and defendant, Massachusetts Bond- 
ing and Insurance Company, was surety on the bond of each of the 
other individual defendants. A11 of said defendants were on duty at  
the time plaintiff, Z. 31. Houston, alleges that he was assaulted and 
wrongfully and unlawfully imprisoned by defendants. 

Plaintiff, Z. 31. Houston, lives on his farm about twelve miles from 
the city of Charlotte. For ten or twelve years has been selling milk 
and butter to customers living in the city of Charlotte. During the 
month of February, 1925, he mas employed at the Ford plant in said 
city doing night work. During the afternoon of 21 February, 1925, 
he left his home in the country and went to Charlotte in his Ford tour- 
ing car. H e  had in his car several milk cans, containing milk to be 
delivered to his customers. After delivering the milk and attending 
to other business in the city, he went to the Ford plant, about 7 o'clock 
p. m., to begin his night work. H e  left his car, with the empty milk 
cans, between the seats, in front of the plant, and soon thereafter began 
his work in the plant. H e  worked until 3 a. m., when, having com- 
pleted his work for the night, he left the plant and started to his home 
in the country in his car. This was in accordance with his custom. 
Just before reaching the point at which Keswick Avenue, on which he 
was driving, intersects with the Sational Highway, which leads from the 
city to his home, he observed the reflection of lights from a car coming 
up the highway towards the intersection. He stopped his car on Kes- 
wick Avenue, in order that the car might pass before he entered upon 
the highway. 

Defendants, rural police officers, were in the car on the highway. 
They had received information, during the preceding afternoon, that 
plaintiff would be at the intersection of Keswick Avenue and the Xa- 
tional Highway, at about 3 a. m. on the following morning for the 
purpose of transferring, then and there, from his car to another car, 
a large quantity of intoxicating liquor, which they were informed he 
~ ~ o u l d  have in  his car, in milk cans. Defendants were there at about 
3 a. m. for the purpose of searching plaintiff's car, and of arresting 
him upon a charge of violating the Prohibition Law, when he appeared. 
 either of defendants had a warrant, authorizing them to search the 
car, or to arrest plaintiff. Defendants, however, had authority, as rural 
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police officers, by virtue of section 5 of ch. 664, Public-Local Laws, 
1917, to arrest without warrant for "any freshly committed crime," 
whether committed in their presence or not. I t  is provided in the 
statute that "when an arrest is made without warrant, the person so 
arrested shall be forthwith carried before a trial officei. of the county 
and a warrant of arrest procured, to the end that the person charged 
may be dealt with according to law." 

There is conflict in the evidence as to what occurred when defendants 
first saw plaintiff in his car at  the place where they were informed he 
would be at  that hour. The evidence on behalf of plaintiff tended to 
show that one of the defendants, without arresting pla ntiff upon any 
charge, or speaking to him, assaulted plaintiff with a pistol, as he sat 
in  his car, with his motor running, and that the other defendants were 
present aiding and abetting in the assault. The evidence for defendants 
tended to show that plaintiff had parked his car on Keswick Avenue, in  
the city of Charlotte, in violation of the traffic ordinances of the city; 
that defendants arrested plaintiff for this crime, freshly committed in 
their presence; and that plaintiff at  first submitted to the arrest. All 
the evidence is to the effect that after defendants came upon plaintiff, 
sitting in his car at  the intersection of Keswick A v e n ~ e  and the Na- 
tional Highway, and after defendants had attempted to search his car, 
with a flashlight, plaintiff suddenly turned his car and drove rapidly in 
the direction of the thickly populated section of the city of Charlotte, 
and that defendants pursued him in their car for a quarter of a mile 
or more. Plaintiff testified that he attempted to escapl? from defend- 
ants because he thought they were robbers; defendants, each, testified 
that they were in their uniforms, and as officers called upon plaintiff 
by name repeatedly to stop his car. Plaintiff testified that as they pur- 
sued him, defendants fired at  him, with their pistols, 15 or 20 shots; 
plaintiff's testimony was corroborated in this respect by other witnesses. 
Defendants testified that they fired only three shots at  the tires on 
plaintiff's car. Three of the tires were struck by shotti from defend- 
ants' pistols, causing them to burst. Because of the bui.sted tires, and 
of the speed at  which plaintiff was driving, in his endeavor to escape 
from defendants, when he came to the railroad bridge his car swerved 
and struck the curb. Defendants then overtook plaintiff and searched 
his car. There was no intoxicating liquor in his empty rnilk cans or in 
his car. All the evidence was to the effect that plainti3 had not vio- 
lated the Prohibition Law. There was sharp conflict in the evidence 
as to whether or not he had violated the traffic ordinance by parking 
his car on the wrong side of Keswick Arenue, mith his lights out, and 
as to whether or not he had, in  his effort to escape from defendants, 
knocked defendant, DeHerrodora, dovn mith his car, wilfully and in- 
tentionally. 
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This evidence was properly submitted to the jury by the court, and 
defendants' motion for judgment as of nonsuit, made at  the close of 
the evidence, was properly denied. 

The conduct of defepdants, as shown by the evidence for the plaintiff, 
which was accepted by the jury as true, was clearly wrongful and un- 
lawful. Defendants were, upon all the evidence, without authority to 
search plaintiff's car, or to arrest him, upon a charge that he had 
violated the Prohibition Law. They had no warrant, authorizing the 
arrest or the search upon this charge. They had no information of 
a '(freshly committed crime," resulting from a violation of the Pro- 
hibition Law, for which they were authorized to make an arrest, with- 
out a warrant, under section 5, chapter 664, Pub.-Loc. Laws, 1917. 
They had no authority to search plaintiff's car without a warrant, 
under section 6, ch. 1, Pub. Laws, 1923 ( 3  C. S., 3411(f), for neither 
of them saw or had "absolute personal knowledge" that there was in- 
toxicating liquor in his car. S. v. Simmons, ante, 692; S ,  v.  Godette, 
188 IT. c., 497. 

Defendants do not contend that they arrested plaintiff for violating 
the Prohibition Law. They contend that they arrested him for vio- 
lating the traffic ordinances, by parking his car, with lights out, on 
the wrong side of Keswick Avenue, and that this violation of law was 
committed in  their presence; they also contend that plaintiff, in order 
to escape after such arrest, wilfully and unlawfully ran his car against 
defendant, DeHerrodora, and knocked him down, and that they pur- 
sued him in order to prevent his escape, and also in order to arrest him 
for an assault upon DeHerrodora. Plaintiff denied that he was vio- 
lating the traffic ordinance or that he ran his car, wilfully and un- 
lawfully against DeHerrodora; he further denied that he was lawfully 
arrested upon any charge by defendants or that their pursuit of him 
was lawful. These were the vital contentions in this case. The court 
instructed the jury as follows: 

"Now, if you find that he was parked on the wrong side of the road, 
that would be a violation of the city ordinance; but the court charges 
you that parking does not mean stopping temporarily for another man 
to pass. He  must be parked. The purpose of the law in not permit- 
ting parking on the wrong side of the street is to prevent a collision in 
which some one may be killed, or a car damaged; if a man is in his 
car with the motor running, and is there only momentarily or tempo- 
rarily for the purpose of permitting some one else to pass, that does 
not, as I construe the ordinance, come within the contemplation of the 
ordinance, for all laws and all ordinances are presumed to be reason- 
able, governed by the laws of reason. 



754 I N  THE SUPREME COURT. [I92 

"But if you find that plaintiff was actually parked with his lights 
out on the wrong side of the road, although defendants might not have 
gone there for that purpose, they would have the right to arrest plain- 
tiff for that. I f  you further find that he wrongfully, after having been 
arrested, or whether he was arrested or not, if he intenlionally or reck- 
lessly ran his car against DeHerrodora, that ~vould be In assault upon 
him, and they would hare had the right to arrest him 'or that offense. 
And the court charges you tbat whether or not he had been arrested, 
or if he had been arrested and was escaping, or nas  endeavoring to 
escape, before arrest, defendants had the right to use such force as was 
reasonably necessary to make the arrest or to prevent the escape; if 
p u  find from the evidence that i t  was nectwary, undea the exigencies 
of the occasion for them to shoot at  the ~vheels of the car, if defendants 
were shooting at the xhcels, a i d  not at plaintiff, not wdangering his 
life, why they would not bc guilty of nrl assault in that regard, because 
they xvould hare the right to disable his car for the purpose of making 
an arrest, or preventing an escape. They mould have no right, however, 
to shoot at plaintiff himself, endangering his life." 

Defendants' assignments of error based upon exceptions to those in- 
structions cannot be sustained. They are based upon defendants' con- 
tentions, both as to the facts and as to the law applical~le. I f  defend- 
ants did not arrest plaintiff, as plaintiff contends, but pointed a pistol 
at him while he sat in  his car, and then attempted to search the car, 
this wns an assault; or, if defendants, without having arrested plaintiff, 
or without having called upon him as officers to submit to an arrest, 
pursued plaintiff as he drore away, firing at  h i ~ n  with their pistols, 
their conduct mas wrongful and unlawful. The quest on as to theil. 
good faith was not involred in defendants' contentions IS to the facts. 
The law with respect to the degree of forcr which an 2fficer may use 
in making an arrest, or in  pursuing one charged wit]: crime, is not 
necessarily determinative of defendants' liability to plaintiff for the 
results of their conduct upon the facts found by the jury. 

The admonition of Just ice Fosttv-, in his Crown Law, p. 319, quoted 
by Walker, J., in Sossanzan v. Cruse, 133 3. C., 470, seems applicable 
to these defendants: "It behooves the officers of the law to be very 
careful that they do not misbehave themse1vc.s in  the diszharge of their 
duty, for if they do, they may forfeit its special protection." 

I t  is well for officers of the law, especially for those whose duty i t  
is to patrol the streets and highways of the State, to be mindful, always, 
that their first duty is to protect the honest, law-abiding citizen in the 
enjoyment of all his rights under the law. I t  is sometinles difficult for 
an officer, under circumstances confronting him, suddenly and without 
warning, to distinguish betn-een the criminal who is using the streets 
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and highways for evil purposes, and the good citizen who is using them 
for lawful purposes only. Officers must necessarily sometimes make 
mistakes. They should recognize this fact, and be prudent in the per- 
formance of what appears under the circumstances to be their duty, 
and thus avoid or at  least lessen injury to one kho  may appear to be 
violating the law, but who in fact is innocent of wrong-doing. I t  is 
the duty of a good citizen, and a law-abiding man, always to submit to 
lawful arrest; the law is amply sufficient to protect one who has been 
erroneously arrested, and thus temporarily deprived of his liberty. An 
officer, who is mindful of his duty and prudent in the performance of 
it, if he makes a mistake in good faith, is entitled to and will receive 
the protection of the law. I t  is only when an officer is neglectful of 
his duty, or disregardful of the rights of others, that he mill or should 
be held responsible for the consequences of his acts. When there is 
conflict in the evidence upon issues involving the conduct of an officer, 
all the evidence must be submitted to the jury, in order that the facts 
may be found, and his liability, if any, determined. 
d careful examination of defendants' assignments of error appearing 

in the case on appeal leads us to the conclusion that there mere no 
errors in the trial of this case for which defendants are entitled to a 
new trial. 

There is, however, error in the form of the judgment. Upon the 
verdict, plaintiff is entitled to recover of the four individual defend- 
ants, his damages as assessed by the jury; these defendants are liable as 
joint tort-femors for the full amount of the damages. The sureties, 
however, are liable only in accordance with the terms of their bonds. 
The liability of the New Amsterdam Casualty Company, as surety on 
the bond of G. C. DeHerrodora, is limited to the penal sum of the bond, 
to wit, $1,000; the liability of the Massachusetts Bonding and Insur- 
ance Company, as surety for each of the other individual defendants, is 
limited to the penal sum of each of said bonds, to wit, $1,000. The 
action must be remanded that the form of the judgment may be modi- 
fied. Judgment should be rendered against each of the sureties for the 
full amount of the bond, to be discharged upon the satisfaction of the 
judgment against its principal, or by the payment of not less than the 
full amount of its bond, by the surety. The error in drafting the judg- 
ment was due evidently to an inadvertence. 

Upon the trial there is 
No emor. 
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N. A. ARCHIBALD v. N. L. SWARINGEN A N D  D .  1,. 13ARNHARDT. 

(Filed 15 December, 1926.) 

1. Landlord and  Tenant-Leases-Contracts-Stipulatic~ns-Ten~~i~~&tion 
of Lease-Repairs. 

Where a swimming pool is leased for a year, under :L written contract 
that the lease terminate upon the pool becoming unfit for use: 
Held,  a crack in the malls thereof by which the pool was drained of 
water, and repaired by the lessor a t  an inappreeiable sum, is not suffi- 
cient to give the lessee the right to cancel the lease when repair was 
made under :I par01 agreement within a reasonable tinie. C. S., 2352. 

2. Same-Reasonable Time. 
Where the controversy is made to delx~nd upon wlil?ther the tlalnage 

to the leased premises had been repaired by the lessor within n reason- 
able time, when the extent of the damage is insufficient to terminate the 
lease under its written terms, in this case the repair t f  walls of a dam 
to a swimming pool, evidence that three days had elapsed between the 
time the lessor and lessee had agreed upon the repairs necessary and 
the time the repairs were made, is sufficient to sustain an affirmative 
verdict that  they were made in a reasonable time. 

3. VerclictIssucs-Interpretation. 
Where the verdict of the jury has determined that  the leased premises 

mas rendered unlit for the purposes of the lessee, which, under the terms 
of the instrument mar terminate it, if of sufficient con;equeilce, the ver- 
dict to another issue that the repairs were made in :I reasonable time 
sliould be construed to harmonize with the first one. 

APPEAL by defendants  f r o m  ilIcElroy, J., a t  -4ugust Term,  1926, of 
CABARRUS. NO error .  

Act ion t o  recover rent  alleged t o  be  due under  a 1ear:e f r o m  plaintiff 
to  defendants. Defendants  denied l iabi l i ty  f o r  rent,  a s  alleged i n  the  
complaint,  contending t h a t  b y  v i r tue  of a s t ipulat ion csntained therein 
a n d  also of the  provisions of C. S., 2352, the  lease h a d  terminated.  

T h e  issues were answered by  t h e  j u r y  a s  follows: 
1. D i d  t h e  defendant, N. L. Swaringen,  execute t h e  lease a s  alleged 

i n  t h e  complaint ? Answer : Yes. 
2. D i d  t h e  defendant, D. L. Barnhard t ,  guarantee the  performance of 

the  conditions set fo r th  i n  t h e  lease a n d  t h e  payment  of the  rents  t o  
a n  amount  not t o  exceed the  s u m  of $1,300, as alleged i n  t h e  compla in t?  
Answer:  Yes. 

3. W a s  t h e  swimming pool mentioned in t h e  complaint  cracked a n d  
rendered unfit  f o r  use without  f a u l t  of the  defendant, a s  alleged i n  t h e  
answer ? Answer : Yes. 

4. I f  so, did t h e  plaintiff repa i r  t h e  same x-ithin a reasonable t i m e ?  
Snsmer  : Yes. 
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5. I n  what amount, if any, are the defendants indebted to plaintiff? 
Answer : $1,300. 

6. I n  what amount, if any, is the pIaintiff indebted to defendants? 
Answer : $194.00. 

From judgment upon this verdict that plaintiff recover of defendants 
the sum of $1,105. interest and cost, defendants appealed to the Su- 
preme Court. 

Armfield, Sherrin & Barnhardt for plaintiff. 
Palmer & Blackwelder for defendants. 

CONKOR, J. On 29 May, 1925, plaintiff leased to defendant, N. L. 
Swaringen, a certain lot of land, described in the lease, which was in 
writing, and duly executed by both plaintiff and defendant, for a period 
of one year. There was located on said land a swimming pool, which 
added largely to its value as a recreation park and ~ u b l i c  playground. 
The property was known as the Archibald Swimming Pool. Defendant 
agreed to pay as rent for said property the sum of $1,300 per annum, 
payable in  monthly installments of $108.33, the first payment to be due 
on 29 June, 1925, and subsequent payments to be due on the 29th day 
of each month thereafter, during the period of the lease. On 6 June, 
1925, defendant, D. L. Barnhardt, for a valuable consideration, and in 
writing, guaranteed the payment by defendant, N. L. Swaringen, of 
the rent and also the performance by him of the covenants in the lease. 
Defendant, N. L. Swaringen, entered into possession under the lease, 
paid the installment of rent due on 29 June, 1925, and has defaulted in 
the payment of the installments due subsequently. This action was 
commenced on 7 June, 1926, to recover the balance due on the rent 
under the lease, and also certain sums of money which plaintiff alleges 
he has paid out on the property, for which he contends defendants are 
liable. 

On Thursday night, 29 July, 1925, the wall of the swimming pool 
cracked, and the water began to leak out. On the next morning, de- 
fendant, Swaringen, notified the plaintiff that the wall had cracked 
the night before and that the water mas leaking through this crack. 
Plaintiff and defendant went to the property and examined the crack. 
I t  was agreed between them that the water should be drained out of the 
pool, so that it could be repaired. Plaintiff agreed to have the wall 
repaired on the Monday following, and defendant remained in posses- 
sion of the property until Saturday night, when he gave a public dance 
there, in accordance with an advertisement which he had previously 
made. On Saturday, 31 July, 1925, plaintiff presented to defendant a 
bill for the rent due on 29 July, 1923, and defendant promised to pay 
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the same on Monday. On hrlonday the crack was repaired by r la in tiff 
at  a cost of $50.00. 

On 4 August, 1925, defendant notified plaintiff, by letter, that he 
thereby surrendered his lease on the property, for the reason that the 
crack in the wall of the swimming pool had rendered the property unfit 
for use and occupancy for the purpose for which defendant had leased 
the property; defendant further notified plaintiff thai he denied lia- 
bility for further rent under his lease. On 7 August, 1925, ~laint i f f  
notified both defendants that he denied the right of defendant, Swar- 
ingen, to surrender the  remises for the reason assigned, and further 
that he would hold both defendants for the rent due an 1 to become due 
under the terms of the lease. Defendant, Smaringen abandoned the 
leased premises on the Saturday night, after the wall of the swimming 
pool cracked, and before the Monday on which it was repaired by plain- 
tiff. Plaintiff had no notice of such abandonment until after the re- 
pairs had been made. 

I t  is stipulated in the lease that "if the said buildings should be de- 
stroyed or rendered unfit for use by fire or other casudty during said 
term, this lease shall terminate." Defendants rely upon this stipulation 
and upon C. S., 2352, to sustain their contention th,it they are not 
liable for rent which accrued after the wall of the swimming pool 
cracked, on the night of 29 July, 1925. They say, that "on 30 July, 
1925, the wall of the swimming pool bursted and b e c ~ ~ m e  damaged to 
such an extent that no water could be contained in the swimming pool, 
and became damaged to such an extent that the same zould not be re- 
paired for a number of days; whereupon the defendant immediately 
notified the plaintiff and the plaintiff agreed to repair said damage im- 
mediately, and the defendant held over under said lease from Thursday 
night until Saturday night, 1 August, 1925, at  which time the plaintiff 
had taken no steps toward repairing said smimming pool, and the de- 
fendant, in accordance with the provisions of the statute and the terms 
of the lease, surrendered said leased premises to the plaintiff as he had 
a right to do, and thereby completed the cancellation of the lease, 
notified plaintiff of his intention and surrmdered the lease in accord- 
ance with its terms, and the defcndants, and each of :hem, deny that 
they are liable for any rent beyond that time." Defendants allege that 
they expended certain sums on the property for which plaintiff is liable 
to them and plrad the same as a counterclaim or set-off to plaintiff's 
recovery of the installment of rent due on 29 July, 1925, which defend- 
ants admit has not been paid. 

Defendants excepted to the submission by the court, over their ob- 
jection, of the 4th issue. Upon their appeal they rely chiefly upon 
their assignments of error based upon this exception, and upon an ex- 
ception to the instruction of the court upon this issue, in the charge to 
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the jury. They contend that an affirmative answer to the 4th issue is 
immaterial; that upon the affirmative answer to the 3rd issue, plaintiff 
is not entitled to recover rent under the lease, which accrued after the 
date on which the swimming pool, because of the crack in the wall, 
without fault of defendants, became unfit for use. 

Defendants were not released of their obligation under the lease, to 
pay rent for the leased premises, under C. S., 2352. No issues were 
tendered by defendants upon which facts could have been found by 
the jury, to sustain the defense under this statute. I t  affirmatively 
appears from the uncontradicted evidence that the swimming pool 
was repaired and thereby made reasonably fit for the purpose for which 
the property was leased at an expense of $50. The annual rent stipu- 
lated in the lease was $1,300. The statute provides that a lessee may 
surrender the leased property and be thereby discharged from all rent 
accruing thereafter, if the property is damaged to such an extent that 
it cannot be made reasonably fit for the purpose for which it was hired, 
except at an expense exceeding one year's rent of the premises. 

Defendants, in their answer allege, in effect, that plaintiff failed to 
repair the swimming pool within a reasonable time, and that for this 
reason the lessee surrendered the property on Saturday succeeding the 
Thursday night on which the wall cracked. I n  his reply, plaintiff al- 
leges that he caused the repairs to be made promptly, in accordance 
with his agreement with the lessee. All the evidence shows that the re- 
pairs were made on JIonday, after the agreement was made on Friday 
afternoon. The 4th issue arises upon the pleadings and was properly 
submitted to the jury. We find no error in the instructions of the 
court upon this issue. The jury found that plaintiff repaired the swim- 
ming pool within a reasonable time. Upon this finding, the court 
properly held that the lease had not terminated, as contended by de- 
fendants. I t  is clear from the pleadings and from the evidence that 
defendants relied upon the failure of plaintiff to repair within a reason- 
able time, and not upon the termination of the lease by the crack in 
the wall as a defense to plaintiff's recovery. I t  might well have been 
contended under the facts of this case, that the damage resulting from 
the crack in the wall, which mas repaired in a few days, at a cost of 
$50, was not such a destruction of the building as, under the stipula- 
tion, terminated the lease. See Wall v. Hinds, 4 Gray (Nass.), 256, 
64 Am. Dec., 64, cited in 16 R. C. L., p. 963, sec. 473, n 4. 

The answer to the 4th issue is determinative of plaintiff's right to 
recover in this action. The answer to the 3rd issue, under the evi- 
dence and the charge of the court, must be construed, for the purpose 
of the judgment, together with the answer to the 4th issue. The judg- 
ment is affirmed. We find 

No error. 
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C. R. GRIER, ADMISISTRAT~~~,  v. TODD GRIER A r m  C. 1,. 
ETHEREDGE. 

(Filed 15 December, 1926.) 

1. I\.Iasrter and Servant-Emploj er and Employee--Principal and Agent- 
Segligence-Scope of Employment. 

The test of the liability of the master for the negligent act of the ser- 
vant canqing damages to another, under the implied score of the agent's 
authority in such matters. primarily depends upon whether the act com- 
plained of fall< within the servant'9 obligation of senice. or whether 
the servant war acting solely for his ow11 purpov nnco~tnected with his 
master's service. 

2. Samc-Automobiles-Dealers-Intoxicating Liquors. 
Where the serraiit hecomes drunk when driving :In nutonlobile for the 

1)usiness of his master, when the latter w:rs unaware of the fact that  his 
servant was addicted to drink, and had no reason to ant~cipate  i t  on the 
occasion complained of, the mere fact that he permitted his servant to 
ltcep a car in his posiession, as  the nature of the busii~ess appeared to 
him to require, does not render him liable for ail inj  lry inflicted on 
mother  by his servant when under the infli~ence of drink, upon an oc- 
casion on which the servant. without the l;no\vledge of his master. took 
the car entirely for his o m  purpose or l?leasnre, and which the inaster 
had not expressly or ilnpliedly anthorized. 

3. Same-Sales Agents. 
Where a dealer iu automobiles designates from time to time antomo- 

biles to he used by his salesman for demonstration purposes alone, per- 
mitting him to keep the car a t  his home, and the servant takes the car 
out on Sunday for his o\vn purposes, and while intositated runs upon 
and injures another person, nnd there is no eviclence that the owner 
Irnew or was reasonably aware that his salesman c1rs.nk intoxicating 
liquor, or would so use the ca r :  Held, the owner is not liable for the 
clamages thus caused. the same not being within the wope of the ser- 
vant's duties. or the purposes of his employment. 

4. Automobiles-Traffic Rules--Parking Laws. 
I t  is not a violation of a parking law for a driver o ?  an automobile 

to stop his car, keeping the motor running, long enough for the an- 
ticipated passing of another car speediiig behind him to pass him on the 
highway. 

CIVIL ACTIOX, t r ied before Harding, J., and  a jury, e t  April Term,  
1926, of MECIT \I,ENBURG. 

T h e  plaintiff i s  administrator  of M a r y  Grier ,  who n a s  killed on  8 
September, 1924, on E a s t  T r a d e  Street  i n  t h e  c i ty  of Char lo t te ;  plain- 
tiff's intestate  mas killed b y  being s truck by  a n  automclbile d r i r e n  by  
the  defendant, Todd  Grier .  

The evidence tended t o  show that at the t i m e  plaintiff's intestate  
was s t ruck and  killed by Todd  Gr ie r  t h a t  h e  mTas d r u n k  a n d  was oper- 
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sting the car in a careless and negligent manner. Indeed, he does 
appeal from the judgment rendered. At the time of the injury, Todd 
Grier was employed by the defendant, Etheredge, who was engaged 
in  the automobile business and trading under the name of Etheredge 
Motor Sales Co. The defendant, Grier, had been employed by said 
Etheredge a little over a year as an automobile salesman. H e  was 
working on a commission basis and was paid on the actual cars sold. 
I f  no cars were sold by said salesman he received no compensation. 
The defendant, Etheredge, furnished his said salesman a car "for dem- 
onstration purposes." The car used by the defendant, Todd Grier, at 
the time of the death of plaintiff's intestate, was one which he had 
habitually driven as a demonstration car. 

The defendant, Grier, testified: "I would take a new car and drive 
i t  for a while and maybe I would sell it. I mould get another car and 
drive it and sell it, and that is the way with this car I was driving. I 
had been driving this particular car which I was driving when I killed 
this old woman three or four months. I had been using it and going 
back and forth in it from the Etheredge Motor Sales Company place of 
business to my home, and also in going anywhere I wanted to go trying 
to make sales. I used it for hunting up prospects. I t  was not the only 
car I had to use. . . . I had friends whose car I used, but I would 
also use the company's car for any purpose. I kept the demonstration 
car at  night at  home in the garage at the place where I roomed on 
Torrence Street. . . . I had to ask permission first to take a dem- 
onstration car out. After a car had been assigned to me by Mr. Ether- 
edge or Mr. Stone for a demonstration car I never had to ask permis- 
sion after that to take that car out of the place of business. I drove it 
when and where I pleased." 

The evidence was to the effect that on Saturday night the defendant, 
Todd Grier, left the place of business of his codefendant, Etheredge, 
at  closing time, taking the demonstration car with him to his home. 
On Sunday morning at about nine o'clock the defendant, Todd Grier, 
took said demonstration car to take his friend, Dewey Hampton, from 
Charlotte to his home at Taylorsville, about thirty miles beyond States- 
ville. 

The defendant, Todd Grier, testified: "When I started out with 
Dewey Hampton that Sunday morning I did not have any idea at all 
of getting any liquor at Dewey's house. . . . I went to take Dewey 
home." I n  a short while after arriving at Hampton's home some whis- 
key appeared and the defendant, Todd Grier, began drinking freely 
and in addition purchased a quantity of whiskey to take back with him 
to Charlotte in the car. The defendant was very much under the in- 
Auence of whiskey on his return trip and testified: "When I came to 
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Monday morning I was in  my car. I had my tire repaired just before 
dark Sunday night. When I came to myself Xonday morning and 
found myself in  my car, I came on to Charlotte. . . I f  I went 
to the place of business of Etheredge Motor Sales Co. after leaving 
the tire station I did not know it. When I got to the tire station I was 
drunk. . . . With reference to where I started after leaving that 
tire station, all I remember was coming out of the t re station, and 
where I went I don't know. . . . I have no recollection of striking 
that colored woman. . . . I did not sell any autclmobiles on the 
trip to Statesville. I did not take any orders. I did not try to get 
any orders. The territory within which I ordinaril:~ solicit orders 
while I was working for Mr. Etheredge mas in the city of Charlotte, 
Mecklenburg County. . . . I had no prospect in Statesville or 
Taylorsville or up in that locality." 

The defendant further testified: "If I had run up on a man who 
wanted to buy a car I would have taken the order," and, further, "No- 
body offered to buy. (Q.) But on the trip up before you got full of 
liquor, if somebody had offered to buy a car from you, ,you would have 
taken the order, wouldn't you? (9.) For Monday, yes, sir." 

There was evidence tending to show that during the trip the defend- 
ant, Todd Grier, took the Etheredge Motor Sales Company tag off the 
car and placed another tag thereon. There was no evidence tending to 
show that Grier was an incompetent driver or that he had ever been 
drunk or under the influence of whiskey to the knowledge of his em- 
ployer. 

The codefendant, Etheredge, testified that he did not know that 
Grier was going to make the trip to Taylorsville, and would have ob- 
jected if he had known i t ;  and, further, that he did not, know that his 
codefendant and employee drank prior to the killing of olaintiff7s intes- 
tate. 

The cause was submitted to a jury, and there was a verdict against 
both defendants. 

The defendant, Etheredge, appealed, contending that he was not 
liable for the acts of his codefendant, Todd Grier, at  the time of the 
killing of plaintiff's intestate. 

CansZer & Cansler and Henderson Le- Jl eyer for plain] iff. 
C. H. Gover f o r  defendant. 

BROQDEN, J. The question is this: I s  an employer of an automobile 
salesman who furnishes the salesman a car for d e m o n s t d o n  purposes 
and permits the salesman to keep the car at  night, liablt: for the negli- 
gent acts of said salesman in operating said car?  
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The answer to this question depends upon whether or not the sales- 
man, at  the time of committing the negligent act, was acting within the 
"scope of his employment." One of the leading cases in this State on 
the question of "scope of employment" is Sawyer v. R. R., 142 N. C., 
p. 1. Justice Hoke, quoting from Wood on Master and Servant, says: 
"The test of liability in all cases depends upon the question whether the 
injury mas committed by the authority of the master, expressly con- 
ferred or fairly implied from the nature of the employment and the 
duties incident to it. The simple test is whether they were acts within 
the scope of his employment; not whether they were done while prose 
cuting the master's business, but whether they were done by the servant 
in furtherance thereof and were such as may fairly be said to have 
been authorized by him. By 'authorized' is not meant authority ex- 
pressly conferred, but whether the act was such as was incident to the 
performance of the duties entrusted to him by the master, even though 
in opposition to his express and positive orders." 

Again, in  Marlowe v. Bland, 154 N .  C., 140, it is said: "An act is 
within the scope of the servant's employment where necessary to accom- 
plish the purpose of his employment, and intended for that purpose, 
although in excess of the powers actually conferred on the servant by 
the master. The purpose of the act rather than its method of perform- 
ance is the test of the scope of employment. But the act cannot be said 
to be within the scope of the employment merely because done with 
intent to benefit or serve the master, not merely because the injuries 
complained of would not have been committed without the facilities 
afforded by the servant's relations to his master, nor because the servant 
supposed that he possessed authority to do the act in question." 

Again, in Dover v. X f g .  Co., 157 K. C., 324, it is said: "In an action 
for tort, in the nature of an action on the case, the master is not respon- 
sible if the wrong done by the servant is done without his authority and 
not for the purpose of executing his orders or doing his work. So that, 
if the servant wholly for a purpose of his awn, disregarding the object 
for which he is employed, and not intending by his act to execute it, 
does an injury to another, not within the scope of his employment, the 
master is not liable." ,4nd again,. in the same case, Justice Brown d e  
clares: "Beyond the scope of his employment the servant is as much a 
stranger to the master as any third person, and his act in that case can- 
not be regarded as the act of the master." 

I n  Bilyeu v. Beck, 178 N. C., 481, a judgment of nonsuit was upheld, 
Justice Allen observing: '(There is no evidence that the daughter was 
on any mission or performing any service for the defendant, her 
mother." 
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Under the decisions, therefore, an act, to fall within the "scope of 
employment" : 

1. Must be done in furtherance of the master's businesci or incident to 
the performance of the duties entrusted to the servant by the master. 

2. Must be done in  the prosecution of the master's business or in 
executing his orders or doing his work. 

3. Must he connected with some mission or the performance of some 
service for the principal. 

4. Where the act is necessary to accomplish the purpose of the em- 
ployment and intended for that purpose. 

The general principles of law governing such cases :ire well estab- 
lished. The chief difficulty encountered is in applying these general 
principles to the facts of particular cases. 

I n  the case at bar the defendant, Todd Grier, as salesnan, had wide 
discretion as to the use of the car with which the plaintiff's intestate 
was killed. But liability in such cases is not ordinarily imposed upon 
the employer, by reason of the extent of the authority of the agent, but 
rather upon the purpose of the act and whether it was done in  the fur- 
therance of the employer's business or was reasonably incident to the 
discharge of the duties entrusted to the employee. 

Tested by the established principles of liability, is ihe defendant, 
Etheredge, liable for the negligent acts of the defendant, Grier, under 
the facts disclosed in this record? 

The defendant, Grier, went to ~ a ~ l b r s v i l ~ e  to carry a friend on Sun- 
day morning. H e  began to drink heavily and became intoxicated. He 
purchased whiskey which he was taking back to Charlotte with him. 
Upon arriving in Charlotte, he did not return or attempt to return to 
the place of business of his employer, but mas on his way home when in 
a drunken condition he negligently ran over and killed plaintiff's intes- 
tate. He did not solicit or attempt to solicit orders during the trip. 
H e  had no such purpose in mind. A trip on Sunday frori  Charlotte to 
Taylorsville to take a friend to his home was in  nowise incident to the 
performance of his duties as a salesman, and the record does not dis- 
close any act whatever in furtherance of the employer's business or 
intended for any such purpose, but, upon the other hand, the whole 
undertaking was one designed for the personal purposes of the agent. 

The case of Reich v. Cone, 180 N. C., 267, is directly in  point. I n  
that case Clark, C. J., says: "When a motor car is used b j  one to whom 
it is loaned for his own purpose, no liability attaches to the lender 
unless, possibly, when the lender knew that the borrower was incompe- 
tent, and that injury might occur." I n  our case, there wi~s no evidence 
that thc defendant, Etheredge, knew that Todd Grier mal3 an incompe- 
tent dril-er or that he drank liquor. 
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The same principle is stated in Huddy on Automobiles, 7 ed., sec. 
763: "One having possession of an automobile as an agent of the owner 
for the purpose of selling the same, has implied authority, unless for- 
bidden, to run the machine to demonstrate it to a proposed purchaser. 
I f  guilty of negligence in  so running it, the owner may be liable for 
injuries proximately resulting from such negligence. The agent, how- 
ever, cannot use the car for his own private purposes, and his negli- 
gence when so using the machine cannot be chargeable to the owner." 

I n  Wright v. Motor Car Co. (Utah),  177 Pac., 237, the general man- 
ager of the defendant took a demonstration car owned by the defendant 
and went with a friend to see a young lady to take her to a dance. The 
Court held that there was no liability imposed upon the owner of the 
car for the negligence of the operators for the reason that the car was 
being used for purely social purposes." To the same effect is Slater v. 
Advance Thrasher Co. (Minn.), 107 N.  W., 133. 

The plaintiff relies upon Freeman v. Dalton, 183 N.  C., 538. I n  
that case the agent was actually engaged in operating the car as an 
emergency car for carrying passengers. The original record discloses 
that there was testimony to the effect that the defendant, Dalton, em- 
ployed the agent to drive the jitney and paid him for his services. So 
that there was evidence that the defendant was the owner of the car and 
that it was being operated for business purposes. 

Upon a careful perusal of the record and an examination of the au- 
thorities, we are of the opinion, and so hold, that the motion of nonsuit 
made by the defendant, Etheredge, at the conclusion of all the evidence, 
should have been allowed. 

Reversed. 

J. 31. ROBERTSON ET AL. V. BOARD O F  EDUCATION O F  YANCEY 
COUNTY ET AL. 

(Filed 15 December, 1926.) 

Taxation-Schools-Purchase of Lands--Bonds. 
Without legislative authority, a board of education of a county may 

not purchase additional land for school purposes, or the county com- 
missioners issue bonds for the purpose, and an injunction will lie against 
their doing so. 

APPEAL by plaintiffs from Johmon, Emergeitcy Judge, at Chambers, 
6 September, 1926. From YANCEY. Reversed. 

Action for permanent injunction, restraining defendants from incur- 
ring an indebtedness of $30,000, for the payment of the purchase price 
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of certain land to be used for school purposes. From ju.dgment dissolv- 
ing a temporary restraining order theretofore issued, plaintiff appealed 
to the Supreme Court. 

R. W .  Wi lson  and A. Hal l  Johnston for plaintiff. 
ATO coumel for defendant. 

PER CURIAM. At the commencement of this action, defendant board 
of education of Yancey County, was negotiating for the purchase of 
certain land in said county, to be used for school purposc:s. I t  proposed 
to incur an indebtedness of $30,000 for the purchase of said land, and 
to request the board of county commissioners to issue bonds of Yancey 
County in  said sum, to raise money to pay the purehast? price for said 
land. I t  is conceded that there is no legislative authority for the board 
of education to purchase said land, or for the board of county com- 
missioners to issue said bonds. I t  was, therefore, error to dissolve the 
temporary restraining order theretofore issued by Judge Stack. Ta te  
v. Board of Education of McDozuell County,  ante, 516. Chapter 
120, Public Laws 1924, Extra Session, does not apply to Yancey 
County. I t  is not contended, however, that the purchase of said land 
is required to enable the board of education of Yancey County to main- 
tain public schools, as required by the Constitution, in said county. 

Whether i t  is a wise policy for the board of education to purchase 
this land, for the reasons i t  assigns in  its answer to the complaint, does 
not present a question of law for our decision; we decide, only, that 
neither the board of education nor the board of county commissioners 
has the power, without legislative authority conferred by statute, either 
general or special, to contract an indebtedness for the purchase of land 
for school purposes. 

The judgment must be 
Reversed. 

STATE v. TOM R. PIERCE. 

(Filed 31 December, 1926.) 

1. Intoxicating Liquo-Spirituous Liquor-Evidence-No~lsuitMotions. 

Evidence in this case tending to show that the defendant lived in a 
part of his filling statim used as a residence, where was found a quan- 
tity of empty bottles smelling of whiskey, and that in the vicinity was a 
used roadway leading to several places where cartons with bottles of 
whiskey were concealed, etc.: Held, sufficient to deny defendant's motion 
as of nonsuit. 3 C. S., 3411(b),  ( j )  . 
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2. Evidence-NonsuitCriminal Law. 

Upon a motion as of nonsuit upon the evidence in a criminal case, the 
evidence is to be taken in the light most favorable to the State, with all 
reasonable inferences therefrom resolved in its faror. 

3. Intoxicating Liquor--Spirituous Liquor--Prima Facie Case--Evidence 
-Constructive Possession. 

A prima facie case of the unlawful sale of intoxicating liquors may be 
established by circumstances sufficient to show that the defendant had in 
his constructive possession large quantities of whiskey not on his prem- 
ises, in the possession of others who held it for him. 

4. Instructions-Criminal Law-Burden of Proof-Charge Construed as 
s Whole. 

An instruction in a criminal case will not be held for prejudicial or 
reversible error for failing in one part of the charge to place the burden 
of proof on the State to show guilt beyond a rcasonable doubt, when in the 
same connection, and by another portion of the charge, thic; requirement 
is clearly given. 

5. Instructions-Words and Phrases. 
The use of the words "proven by the testimony" for the words "war- 

ranted by the testimony," is not subject to just criticism by the defend- 
ant in a criminal ctase, when used in the charge by the judge to the jury 
in relation to the degree of proof required of the State to convict. 

APPEAL from Cranmer, J., and a jury, at August Term, 1926, of 
WAYKE. N O  error. 

The  defendant was indicted for having in his possession, on or about 
19 J u n r ,  1926, about sixty pints of whiskey for the purpose of sale. 
The  defendant operated a filling station on the Raleigh hard-surfaced 
highway, S o .  10, about a mile from the city limits of Goldsboro. F rom 
information received, L. 0 .  Rhodes, deputy sheriff of TVayne County, 
obtained under the law a search warrant. He,  with the sheriff's son, 
u7ent to Pierce's premises to search, and informed him of the warrant. 
The search was made. (1) Rhodes found in the store a pint bottle with 
half teaspoon of liquor in  i t ;  (2)  under t h ~  store, xhere  defendant 
kept his  car, he  found a box containing fifteen or twenty empty pint 
bottles sitting on the running board of defendant's car, similar to the 
one found in the store; ( 3 )  he saw tracks leacling from the filling sta- 
tion, which he  followed to a ditch, and there found a Big Boy carton 
with cells i n  i t  that  hold the bottles apart. "One had a tiny bit of 
liquor, a pint bottle just like the other one I found." That  was 
seventy (66) feet from the corner post of the filling station. H e  fol- 
lowed the ditch on down directly back of the store and ( a )  found an- 
other paste-board carton in a sack with no bottles in it,  but three jug 
stoppers in it. Same kind of carton found a t  the other place. Robuck 
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(TIT. P. Grant ) ,  who was with him, called "Come over here; here i t  is," 
and he found (b)  two cases, one full and a part  of a cas., same as other 
pasteboard carton with letters on the side of it. One full case of whis- 
key, twenty-four pints, and the other six or seven pints had been taken 
out ;  (c )  another case in a sack, same kind. ( d )  Then another carton 
practically full of whiskey, a hole torn in  the top, same kind of bottles. 
H e  kept going a little further unti l  six cartons on that  side, and he 
hati two, making eight-in all sixty-fire pints. Defe~ldant was with 
him during the search. 

Rhodes testified fur ther :  "When I started to the f i r s  place where I 
found the carton, I said, '911 these bottles look bad,' and he (defend- 
ant )  said, 'I can't help that, pcople come here and drink uhiskey 
and throw the bottles over the fence, and I can't help it.' They were 
scattered between the filling station and the ditch; en~pt icd  and thrown 
out there. I don't know how many we found scattered: I reckon some 
ten or twclve were out there." The  search was made about 4 o'clock 
Saturday evening. 

W. P. Grant, a deputy sheriff, testified in p a r t :  "I went under the 
storc. I first lifted u p  a bundle of broom straw and found a case of 
empty bottles. I set them on the running board of Tom Pierce's car. 
Thcsc bottles l~a t i  the odor of whiskey in them. T h e  bottles were all 
pint bottles, twenty-four to the case." H e  corroborated 'Rhodes in other 
particulars. 

Thc  distance from the store to the place. Rhodes found the carton 
was twcnty-two yards anti about fifty-one yards to where the first case of 
othcr liquor was found. ,I path leading to each place and the whiskey 
was under some briars a t  ends of the paths. The  liquor found was 
across thr  road from the filling station. Defendant used the back of 
the storc or filling station as a residence. 

H. 1,. Bizzell testified in  p a r t :  The  last part of May, about 'i or 8 
o'clock in the morning, before the search in  June ,  "I was coming from 
t o ~ m r d s  Kenly into the highway No. 10, and in just about a hundred or 
a hundred and fifty yards of h is  place I saw a man handing Pierce 
jugs, and he  was putting them in sacks, and I thought to myself i t  never 
would do to run  right up  on them, and T blew my horn good and loud, and 
they done just like a lvorm in  hot ashes; they just ~vcni all down over 
it. . . . H c  went orer the sack and down to the ground, both men 
did, and I was going on No. 10, and a car was coming, and I couldn't 
look to see what they did, but that  x a s  what happened. I did not 
recognize the other man, but Pierce xvas standing in  front  taking the 
jug and putting i t  into the towbag.  There was only one man handing 
those jugs to Ton1 Pierce. I saw him hand Pierce the third jug. That  
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man was driving a Ford automobile; it looked like he got the jug from 
the back of the car. This car came up to the filling station from the 
same way I did, and was very near the door-about six or eight feet 
from the door." 

Attorney-General Brummitt and Assisfant Atforney-General Nash 
for the State. 

J .  Faison Thornson, Outlaw & Dortck and .Murray Allen for de- 
f endant. 

CLARKSON, J. The defendant introduced no evidence, but at the 
close of the State's eridence moved for judgment of nonsuit. C. S., 
4643. The court below overruled the motion. I n  this we think there 
was no error. On a motion to nonsuit, the evidence is to be taken in the 
light most favorable to the State, and it is entitled to the benefit of 

L, 

every reasonable intendment upon the evidence, and every reasonable 
inference to be drawn therefrom. We think there was more than a 
scintilla of evidence, and the evidence, both direct and circumstantial, 
amply sufficient to be submitted to the jury. S. I). Sigmon. 190 N. C., 
p. 684. 

In S.  v. Meqers, 190 3. C., p. 239, Valaer, J., writing for the Court, 
citing many authorities, says :~'(~ossession usually implies detention or 
control, or the right thereto. The possession may be in one person for 
another, or in one for sereral, or in several for another, or for them- 
selves, and others not actually present, or however distant from the 
whiskey itself. Possession is the retention or enjoyment of a thing 
which a man holds or exercises by himself or by another who keeps or 
exercises it in his name. . . . The possession may, within this 
statute, be either actual, or constructive. . . . I f  a man procures 
another to obtain liquor for him and put it in a given place, and the 
other performs this agreement and places the liquor, then the possession 
is complete. A person may be in the possession of the article which he 
has not at the moment about his Derson. The Turlington Act 'shall be " 
liberally construed to the end that the use of intoxicating liquor as a - A 

beverage may be pre~~ented.' There the constructive possession, as well 
as the actual possession, is in the cont~mplation of the statute." , 

Public Lams 1923, chapter 1, known as the Conformity or Turlington 
Act, see. 2, 3 C. S., 3411(b), says: "KO person shall manufacture 
sell, barter, transport, import, export, delirer, furnish, purchase, or 
possess any intoxicating liquor except as authorized in this act; and all 
the provisions of this act shall be liberally construed to the end that the 
use of intoxicating liquor as a beverage may be prevented," etc. Sec- 
tion 10, 3 C. S., 3 4 l l ( j ) ,  is as fo1lon.s: "The possession of liquor 
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by any person not legally permitted under this act to possess liquor 
shall be prima facie evidence that  such liquor is kept for the purpose 
of being sold, bartered, eschanged, given away, furnished, or otherwise 
disposed of in violation of the provisions of this act. But it shall not 
be unlawful to possess liquor in one's private dwelling wllile the sanle is 
occupied and used by him as  his  dwelling only, provirled such liquor 
is for use only for the personal consumption of the olrrner thereof, 
and his fanlily residing in such dwelling, and for his hona fide guests 
~ r h c n  mtertaincd by him therein." 

The defendant occupied and used the rear of the filling station as his 
prirate drwlling. Tllc court belov~, on this asprct, charqecl the jury a. 
follmvs : "Prima facie evidence means that  evidence m'iich is received 
m d  accepted and continued until the contrary is showz-11, anti you gen- 
tlemen of the jury n'ill reniernbcr the evidcncr, giving the State of 
Yor th  Carolina a fa i r  and all impartial trial, and g i~- ing  the defentlant 
at bar a fa i r  and ail inipartinl trial." This instruction, standing alone, 
may he subject to somc criticism (5'. v. TT7ilker.ron, 164 N. C., p. 
G I ) ,  but in this irnmediatr connwtion the judge c h a r p d  the jury as 
follows: "Nan- the Stntc has the duty of sntisfying you beyond a rea- 
sonable doubt of the guilt of the defendant. A reasonable donht is an  
honcst, wbstantial misgiring generated by insufficient proof, insuffi- 
cirnrp vhich  fails to satisfy pour reason of the guilt of the accused. ,I 
reasonablt douht is not a doubt suggested hy ingenuity of counsel or by 
your o r u  ingenuity llot legitimatclp proT7cn by the testimony. It is not 
a tloubt to pcrmit tlir clcfcndnnt to escape the penalty of the lam-. It is  
not n ~ o m i h l c  douht, an i n l : ~ ~ ; i n a r ~  doubt or :L captious doubt, but it is a 
fa i r  donbt, based upon wason and c70mmon sense and gro~ving out of the 
c~it lcncc in the case." Taking the instruction in its entirety, we think 
it slloultl t)c u1~held. ;Il(7lr/nirl  7.. R. R., 180 N. C., at p. 475. 

Tf hc had possesqion of liquor as disclosed by this record i t  was prima 
facir PI-idrnce that  hc hat1 it for  sale. I f  not in his p r i r t t e  dwelling, if 
llc hat1 actual constructi~-e poswssion, rhe the r  for sale or not, it  is  a 
~ i o l a t i o ~ ~  of law. 3 C. s., 3411(b) ( j ) ;  8. 7 % .  - I f r A i 1 l i s f ~ r .  157 x. C?., 
400;  S. 21. X n i g h f .  188 S. C., 630. 

I t  will be noted that section 10  has reference to the 1 quor " in one's 
?)rircrfr dtr%r71ing whi l e  f h e  ,scmc i s  o r r u p i ~ d  and  usrd bll h i m  ar h i s  
rltc~clliltg onl?,." Defendant cannot conlplain of the 'charge. There was 
sufficient direct and circumstantial evidcncc to be wbmittetl to.the jury, 
talcitlg into conrideration the testimony of Bizzell, that  defmdant had 
possession of liquor-not i n  his private d~wll ing .  S. 2.. Bradsher ,  1 8 8  
N. C., 447; S. v. S i g n ~ o n ,  s?~pi-a. 

T h e  charge of reasonable doubt is substantially that  approved in 8. v. 
S f o ~ l e ,  190  Y. C., a t  p. 512. See S. v. Sigmon, supra.  The use of 
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"proven by  t h e  testimony" f o r  the  words "warranted by  t h e  testimony," 
is a distinction without  a difference, t o  w a r r a n t  the  testimony there  mus t  
be proof. Leaving out the  words "born of a merciful  inclination or  
disposition" seems t o  be more  favorable t o  t h e  defendant. It emphasizes 

t h a t  when war ran ted  b y  proof merciful  inclination or  disposition should 
not supplan t  law. 

On the  ent i re  record v e  c a n  find n o  prejudicial  o r  reversible error. 
KO error. 

WOLF JlOUNTAIN LUMBER COMPANY v. M. BUCHANAN, GEORGE H. 
SMATHERS, AND THE AMERICAN NATIONAL BANK. 

(Filed 31 December, 1926.) 

1. Equity-Cancellation-Bills a n d  Notes-Consideration-Negotiable In-  
stlumenfs--Statutes. 

The endorser of a note may resort to the equity jurisdiction of our 
courts which is preventive of injustice as well as  remedial, to cancel a 
negotiable instrument in the hands of his immediate endorsee for a total 
failure of consideration, and under our statute, C. S., 2982, this remedy 
is available whether the misrepresentation of value was innocently or 
knowingly made. 

3. Segotiable Instruments--Holder by E n d o r s e m e n t D i s c h a r g e  of En- 
dorser's Liability. 

Where the holder of a negotiable instrument by endorsement has 
acknowledged in his action that  he had acquired the instrument from 
his immediate endorser without a consideration, and that i t  was deliv- 
ered to him after maturity with knowledge of the infirmity of the instru- 
ment, he may not successfully defend in the suit of the maker to have 
the note canceled, upon the ground that he is a holder by endorsement 
for value. 

3. Same-Endorsee's Releasing Maker From Liability. 
Where the holder of a negotiable instrument releases the maker from 

liability thereon, he thereby discharges from liability his endorser from 
whom he acquired the instrument, C. S., 3102. The question a s  to 
whether the former relinquished his right of recourse against his immedi- 
ate endorser under the facts of this case is not presented or decided, but 
discussed by Adanzs, J. 

4, Same-Liability of Subsequent E n d o r s e r e R i g h t  Expressly Retained 

Where the holder by endorsement has discharged subsequent endorsers 
therein by releasing the maker from liability thereon, he may not hold 
his immediate endorser without having first obtained his consent or 
reserved the right of recourse against him. C. S., 3102. 
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5. Deeds and Conveyances-Warranty-Eviction. 
In order to hold the grantor in a deed liable upon his rlnrranty therein, 

it must be shown by the grantee that his possession thereunder had 
been disturbed by eviction, etc. 

APPEAL by the defendant, Smathers, from XcElroy,  .r., at February 
Term, 1926, of BUNCOMBE. K~ error. 

The action was brought to cancel and to recover the possession of a 
note executed by the plaintiff to the defendant, Buchanan, for $719.30, 
and by him endorsed to Smathers, his codefendant. Tht: note dated 10 
May, 1913, and payable 10 May, 1923, together with other notes was 
secured by a deed of trust. 

On 5 April, 1918, Buchanan assigned the note for $719.30 to Smath- 
ers, and in writing requested the American National Bank to deliver 
to him this and four other notes then held by it in escrow. Two issues 
were submitted and aimvered : 

1. Did the defendant, M. Buchanan, assign the note for $710.30 to 
his codefendant, George H. Smathers, for full ~ a l u e ,  as alleged in the 
answer 2 Answer : Yes. 

2. I s  the defendant, M. Buchanan, indebted to his codefendant, George 
H. Smathers, for the principal of said note of $719.30, with interest 
thereon from 1 January, 1918, computed semiannually l' Answer : No. 

Upon the pleadings there was judgment for the plaintiff and upon 
the verdict judgment was rendered against the defendant, Smathers, 
and he excepted and appealed. 

Nerrimon, ddams & Adams for plaintiff. 
Xenneth Smathers and Chm. E. Jones for defendant, Smathers. 
Illa,rk IT7. Brown for rlefendank, Buchanan. 

A~aars ,  J. There is no exception to the evidence or to the issues 
submitted or to the refusal to submit those tendered or to any instruc- 
tions g i ~ e n  the jury except the directed instruction as to the second 
issue which involves a question of la~i-. The appeal presents this ex- 
ception and an exception to the final judgment. Whether either can 
avail the appellant is the question for decision. 

The defendant Buchanan owned an undivided interest of 5/24 in the 
tracts of land described in six grants issued to J. T. Foster and the 
defendant Smathers an undivided interest of 5/24 in the same land. I n  
addition to some other adjoining land Smathers owned the Dunn, the 
Broom, and the Noore tracts, each of which lapped on one or more of 
the grants. On 10 May, 1913, Buchanan and his wife executed and 
delivered to the plaintiff their deed convrying certai? land in the 
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counties of Jackson and Transylvania for the recited consideration of 
$9,028.62. The plaintiff made a cash payment of $1,805.72 and 
executed eight notes for the deferred payments, securing them by a deed 
of trust. Thereafter on 27 July, 1914, upon objection raised to Buch- 
anan's title he and the plaintiff entered into a written agreement pro- 
riding that the American National Bank should hold five of the notes, 
and upon the plaintiff's order should deliver them to Buchanan as from 
time to time the defects in his title were cured. One of these notes 
was in the sum of $719.30 and, as contended by the plaintiff, was given 
for Buchanan's alleged interest in the Dunn, Broom, and Moore tracts, 
but on 3 July, 1916, the defendants Smathers and Buchanan agreed in 
writing that Smathers was the sole owner of this land, and that Buch- 
anan had no interest therein; and thereupon in a written communica- 
tion of the same date they authorized the plaintiff to settle with them 
on the terms of the agreement. Smathers and Buchanan made a settle- - 
ment of all matters between them affecting certain real estate and the 
Brevard Land and Lumber Company on 1 April, 1918, and four days 
afterwards as a part of the settlement Buchanan assigned to Smathers 
and endorsed the five notes above referred to and sent to the bank and to 
the plaintiff a written request to deliver them to the assignee. Smath- 
ers testified that Buchanan at the time he endorsed the notes denied 
that the consideration of the note for $719.30 was Buchanan's interest 
in the Dunn, Broom, and Moore tracts, but asserted that it was his 
interest in other land. After they were endorsed the notes were left 
in the bank under the agreement and were not delivered to Smathers 
until 11 May, 1923, the day after they matured. 

Finding it difficult to collect the note for $719.30 the defendant 
Smathers according to his own testimony volunteered, if the plaintiff 
would bring suit against Buchanan and himself, to prepare the com- 
plaint. Accordingly process was issued and he drafted the complaint, 
which contained in substance the following material allegations: the 
defendant Smathers was the owner of the Dunn, Broom, and Moore 
tracts of land, but Buchanan claimed an interest therein; the price to 
be paid Buchanan was at the rate of $12 an acre, and the value of his 
interest, including his claim in the Dunn, Broom and Moore tracts was 
$9,028.62; before the transaction was closed it was found that Smathers 
was the exclusive owner of these tracts, although Buchanan insisted 
that he had an interest in  them; the plaintiff and Buchanan then agreed 
that the fire notes previously described should be deposited in the  bank 
to be held in escrow until the controversy was adjusted; the note of 
$719.30 represented and was executed for the sole purpose of covering 
the interest claimed by Buchanan in the Dunn, Broom and Moore land; 
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Buchanan afterwards admitted that he owned no interest in these tracts 
and represented to Smathers that it mas given for other interests; the 
plaintiff has often demanded of Buchanan and the bank the return to 
it of the note in question for cancellation pursuant t c  the agreement 
and Smathers has demanded that the note be paid him; Buchanan, 
without regard to the note, is liable to the  lai in tiff for breach of war- - 
ranty in  an amount equal to the I-alue of the note. The relief demanded 
is the return of the note for cancellation. 

The defendant Smathers ~ r e ~ a r e d  and filed his answer in which he 
A A 

admitted all the allegations in the complaint, and set up matters as a 
basis of relief against Buchanan. Upon t h ~ s c  admissions the plaintiff, 
as against the payee, mas entitled to a cancellation of the note. I f  the 
~ a v e e  had instituted an action at  law to enforce col1ec:tion the maker " 
could have defeated payment by showing a total failure of considera- 
tion. Washburn v. Picot, 14 N.  C., 390; Johnston, v. Smith, 86 N. C.' 
498; Womelsdorf v. O'Connor, 44 S. E. (W. Va.),  191. This, however, 
is a suit in equity. Cancellation is a subject of equitable jurisdiction; 
and in accordance with the principle that a transaction may be 
rescinded though not fraudulent or illegal, a contract may be set aside 
if made for a consideration which is really nonexistent. Adam's Eq. 
(7  Am. Ed.),  188. Equity jurisprudence is not merely remediable; it 
is preventive of injustice. 2 Story's Eq. Jurisprudence, 10. There- 
fore an instrument if void may be canceled; and by a stronger reason 
may this be done if the instrument is evidence of a voidable transaction, 
and above all if it is of a negotiable character. Bisph,im's Prin.  Eq., 
see. 473. I n  this case the subject of the controversy is a negotiable 
instrument (C. S., 2982)) the cancellation of which is sought on the 
admitted ground that it is not supported by a valuable consideration; 
and in such case the effect is the same whether the payee's representa- 
tion of value was innocently or knowingly made. 

Rut Smathers contends that as he is the holder of the note by en- 
dorsement he is entitled to relief against Buchanan, anc that as affect- 
ing himself the judgment directing cancellation of the note is erroneous; 
o n  the other hand Buchanan insists that his liability as endorser was 
secondary, and that the holder's admissions released b,th the obligor 
and the endorser. The answer to the first issue was given by consent 
of Buchanan and the answer to the second was entered by direction of 
the judge upon the undisputed evidence. Smathers admitted not only 
that the note was without consideration, but that it had been delivered 
to him after maturity, and with knowledge of all the fa:ts he prepared 
the complaint demanding that the note be canceled and drafted his 
answer thereto admitting in effect that the plaintiff was entitled to this 
relief. 
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I t  is provided by statute that a person secondarily liable.on a negotia- 
ble instrument is discharged by any act which releases the principal 
debtor unless the holder's right of recourse against the party second- 
arily liable is expressly reserved. C. S., 3102. At common law if the 
holder of a negotiable instrument released the maker without the en- 
dorser's consent he thereby discharged the endorser from all liability, 
the reason being that the holder in this way impliedly stipulated not 
to pursue the endorser. Bank v. Bennett, 214 Mass., 392. The Uni- 
form Segotiable Instruments Law has enlarged the scope of the doc- 
trine so that in general terms it may be said that the holder's release of 
the maker will discharge all subsequent parties unless they consent or 
unless the holder's rights are expressly reserved. 8 C. J., 616, sec. 856. 

I t  is important to keep in mind the plaintiff's prayer for relief 
against all the defendants, Smathers, Buchanan, and the bank, namely, 
cancellation of the note and return of the interest paid. The plaintiff 
admitted that its cause of action as to the interest mas barred by the 
statute of limitations; and urhen Smathers in the complaint prayed for 
the surrender and cancellation of the note and in his answer admitted 
that the plaintiff was entitled to this relief, he released the maker and 
did not reserve a right to enforce against Buchanan any alleged liability 
arising out of his endorsement of the note. He  made no such allegation. 
I n  his further answer he alleged that at the time he took an assignment 
of the five notes Buchanan insisted that the note for $719.30 did not 
represent the value of his interest in the Dunn, Broom and Moore 
tracts, but he did not allege that the note was not given for the 5/24 
interest. Indeed, it was alleged in the complaint and admitted by 
Smathers that the note did represent this specific interest. He contends 
that if the note was given for this interest he is entitled to recover 
against Buchanan the face of the note and the interest he refunded to 
the plaintiff; but this cannot be. H e  is not entitled to the interest re- 
funded because he received it with an agreement to refund if the condi- 
tion which he admitted was found to exist; he is not entitled to recover 
the face of the note against Buchanan because he released the principal 
debtor ~vithout expressly reserving his right of recourse against Buch- 
anan, who was secondarily liable as endorser. His  allegations as set 
forth in the second paragraph of his further defense are statements of 
contentions based upon one or two hypothetical adjudications, but they 
do not make a reser~ed cause of action against the endorser. I t  is ap- 
parent upon the allegations that the decision in Bank v. Crafton, 181 
N. C., 404, is not controlling in this controversy. Moreover, it may be 
questioned whether the admissions of Smathers are not equivalent to a 
discharge of the note which under the terms of the statute would also 
discharge the endorser. C. S., 3102. 
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I t  is also contended that  Buchanan's relation to Smathers is con- 
tractual and g o ~ e r n e d  by the principles generally relating to a war- 
ranty of commercial paper. As to whether Smatherf has a cause of 
action against Buchanan on this theory we express no opinion a t  this 
t ime; but as the appeal is presented we cannot say t h ~ t  the negotiable 
instruments law is  not applicable. 

The  contention that  Buchanan is liable to Smathers for a breach of 
warranty in Buchanan's deed to the plaintiff is  not supported either 
by the pleadings or by any exception in  the record; but if this  cause 
had been alleged it could not have availed the plaintiff unless there had 
been eviction or disturbance of possession, and a for t 'or i  i t  could not 
avail Smathers. C o v ~ r  v .  X e S d e n ,  183 nT. C., 641; Lockhar t  v. P a r k e r ,  
189 T\T. C., 138. We find 

No error. 

(Filed 31 December, 1926.) 

Municipal Corporations - Cities and Towns - Street Improvements- 
Statutes-Assessments-Petition of Property Owners. 

Where the abutting owners along a street of a city proposed to be 
widened by a municipality are to pay more tlian .XI per cent of its costs. 
the petition required by the statute to be filed with the municipality 
must show that it was signed by a majority of the owners along thr 
street, including those who have a beneficial interest and each tenant 
in common when any of the lots are held in common. and the majority 
of such persons must own n majority of the frontage of the lots along 
the street. Chapter 107. Public Laws, c.xtra session. 1M4, amending 
chapter 220, Public Laws of 1923. 3 C. S., 2792(a), ( b )  ; C .  S.. 9707. 

APPEAL by defendants from Oglesby,  J., at September Term, 1926. of 
FORSYTH. Dismissed. 

The material facts will be set forth in the opinion. 

P a r i s h  Le- D ~ a l  for p l a i n t i f .  
Has t ings  cP. ROOP. ,T. E. A l ~ r a n d e r ,  L. X. B u f l ~ r  and  Moses  Shay/iro 

for defendants .  

CLARIISOS, J. The city of Winston-Salem instituted this action in 
the Superior Court of Forsyth County for the purpose of ~videning 
North Liberty Street in said city a distance of about two blocks by 
adding about ten feet to its present width. The proceeding, i t  is alleged, 
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was instituted under 3 C. S., 2792 (a )  (b) ,  etc. (chapter 220 of 
the Public Laws of 1923, as amended by chapter 107, Public Laws, 
extra session, 1924). I t  was a requirement to the city's right to make 
such improvement and assessment that a petition complying with the 
provisions of the amendments of 1924 (chapter 107, Public Laws, 
extra session, 1924) be signed by the requisite number of property 
owners. The petition of the plaintiff sets out the names of the alleged 
owners and others having interests in the twelve tracts of land included 
in the assessment district, and also the names of the persons who signed 
as the property owners for the improvement. 

I t  is also alleged that there are twelve lots or parcels of land in the 
assessment district, considering the person who has the beneficial legal 
title and not considering as owners persons who hare other interests in 
the lands. such as trustees under deeds of trust. beneficiaries under 
deeds of trust, or wife of the real owner. I t  is alleged that the owners of 
eight of the twelve lots signed the petition, and that the lots for which 
such owners signed hare a total frontage of 911.25 feet, and the other 
lots in the district for which the owners hare not signed a frontage of 
534.60 feet. The persons who are owners of lots Sos.  4 and 10 are 
beneficiaries under the will of A. L. Stevenson and are 18 in number. 

The demurrers filed by the defendants state that the petition does not 
state facts sufficient to constitute a cause of action, for the reason that 
a majority of the heirs of A. L. Stevenson have not signed it and it does 
not comply in other respects, etc., and therefore insufficient under 
C. S., 2707. That section, in part, is as follows: "The petition for a 
local improvement shall be signed by at least a majority in number of 
the owners, who must represent at  least a majority of all the lineal feet 
of frontage of the lands (a  majority in interest of owners of undivided 
interests in any piece of property to be deemed and treated as one 
person for the purpose of the petition) abutting upon the street or 
streets or part of a street or streets proposed to be improved," etc. 

The defendants further demur o re  tenus or move to dismiss in this 
Court. Snipes v. Monds, 190 N .  C., 190. I n  substance: 

First, because the words "Majority in number of the property 
owners," as used in the amendment to chapter 220, Public Laws 1923, 
include not only the persons having the beneficial legal title, but also 
trustees under deeds of trust, beneficiaries under deeds of trust, wives 
of the owners, all other persons having interests therein and therefore 
the property owners' petition being signed by only eight persons is 
insufficient. 

Second, because the words "majority in number of the property 
owners," as used in said amendment, require that owners of undivided 
interests be counted separately and not as a group. 
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Public Laws of N. C., extra session, 1921, ch. 107, is as follows : 
"SECTI~X 1. Tha t  chapter two hundred and tneiity of the Public L a m  

of one thousand nine hundred and tventy-three be am(mded by adding 
after section two the following: ' P r o v i d e d ,  howez~cr ,  tliat no district 
shall be declared as an  assessment district by the g o v e r r h g  body of any 
municipality, where the purpose of the proposed improvements contem- 
plated the opening of a new or the widening of an exs t ing  street and 
the destruction or remora1 of buildings abutting thereon, and where 
as  ? n ~ ~ c h  or m o r e  f h a ? ~  fifty per cent of f h e  costs o f  such proposed i m -  
provement  is to be charged against the property x i th in  such district, 
unless and until a petition therefor signed b?l a t  leasf a m a j o r i t y  in 
n u m 0 e r  o f  f h p  properf?/ 0 1 1 ~ n ~ r s ,  u ~ h i c h  nzusf represent a t  least a ma- 
jorif?/ of f h e  s f ree t  frontage to be assessed within said district, shall be 
filed with the governing body of such munic=ipality.' " 

I t  will be noted that this anleridment is to chapter 220, Public Laws 
1923, adding it after section 2. The  procedure under chapter 220, 
Public Laws ID23 : 

Section 3 is in part as follolrs: "TVhene~er a final order shall be made 
bp ~ ~ 1 1  gorerning body creating such assessment district and directing 
the laying out, opening, extending. altering, straightening or widening 
any street or alley," r.tc., . . . "the gorerning body of such munici- 
pality sllall file wit?? the  cle7-k of tlte Super ior  Cour t  ils petition," etc. 

SET. 4. That  upon tlie filing of said petition t h e  rlerk of t h e  S u p e r i o r  
Cour t  shall issue a summons to the parties interested i r  the lands, . . . 
Thc said proceedings shall be conducted in all respects as are othcr 
special proceedings, and the clerk map  issue process and make publica- 
tion for parties and appoint guardians in  like manner as is provided by 
l a y  in tlie case of special proceedings." 

SEC. 5. T h e  clerk of f h r  S u p e r i o r  C o u r f  shall hear  f h e  proofs and 
allegations of the parties, and if no sufficient cause i:3 shown against 
granting th r  prayer of the petition, he shall make an  order appointing 
three disinterested competent frceliolders of tlie county as such commis- 
sioners," etc. 

Section 9 makes prorision for exception to report of commissioners 
and appeal to Superior Court, and then to Supreme Court. 

,Is the point is not raised as to proceedings before ihe clerk in the 
first instance, we will not consider it. 

The  resolution of the board of aldermen states: "That not exceeding 
25 per cent of the total cost of said improrement sha 1 be chargeable 
against the city of Winston-Salem a t  large." 

The  controversy comes within chapter 107, Public Laws 1924, extra 
session, amendment to chapter 220, Public Laws 1923, as more than 
.50 pcr cent of the costs of such imprown~e:it is to be charged against the 
property in the district. 
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The material bone of contention between the parties, and the only 
one we will consider, relates to the construction of the above amend- 
ment: "Unless and un t i l  a petition therefor signed b y  at least a major i ty  
in number  of the property owners which m u s t  represent at least a ma- 
jority of the  street frontage to  be assessed wi th in  said district," etc. 

The facts in reference to the contention : The petition alleges that the 
total feet frontage is 1445.55; that there are twelve lots or parcels of 
land: that those who hold the beneficial legal title, that is not consider- 
ing as ow7ners persons who have other interests in the land such as trus- 
tees under deeds of trust, beneficiaries under deeds of trust or wives of 
real owners. That eight of those who have the beneficial legal title hare 
signed, and they h a ~ e  a total frontage of 911.25 feet, and the others 
who have not signed have a total frontage of 534.60 feet. 

The record shows that the other four who hold the beneficial legal 
title-one is 8. L. Stevenson's estate that owns 260.80 feet frontage, 
lots 4 and 10, and his devisees are eighteen in number, owners of un- 
divided interests-one of the number, Mrs. J. J. Mock, it is alleged, 
signed the petition. I t  is contended by defendants, taking those who 
hold the beneficial legal title and others, including wives, trustees, bene- 
ficiaries or cestui que t w t e n t s  there are fifty-one and more. 

Plaintiff puts the construction on the amendment as follows: "It will 
he noted that the amendment provides that no such improvement shall 
be made 'unless and until a petition therefor signed by at  least a ma- 
jority in number of the property owners which m u s t  represent at least 
a m a j o r i f y  of the street frontage to be assessed within said district shall 
be filed with the governing body of such municipality. By modifying 
the words 'property owners' with the clause, 'which must represent at  
least a majority of the street frontage to be assessed,' it will be seen 
that the Legislature had in mind not simply a majority of the property 
owners within the district, hut a majority of the property owners in the 
district as such majority relates to the quantity of the land in the dis- 
trict owned by them." 

The plaintiff in its brief says: The question "whether or not the 
gr8uP of persons who own lots 4 and 10 should be counted as a group or 
as individual owners? I f  they are to be counted as eighteen separate 
owners, then the petition of the property owners had not been signed 
by a majority. I f  they are to be counted as a group, then the petition 
was signed by a majority." We think they should be signed as separate 
owners. 

I t  will be noted that the amendment of 1924 is restrictive. Where 
the property owner has to pay over 50 per cent of the cost then the 
municipality as a condition precedent must obtain at  least a majority in 
number of the property owners, and this majority of property owners 
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must have a majority of street frontage. I t  is  thus vri t ten,  we inter- 
pret, and not make the law. The  language we think is clear. I t  may 
be a hardship on the others who want the street improvements, but this 
is  for the Legislature, not the Court. The  eighteen persons interested 
in the 9. L. Stevenson estate are property owners, although their hold- 
ings are small, they come within the language of the statute. The  ques- 
tion raised as  to wives, trustees, etc., should sign, it is unnecessary to 
pass on. 

C. S., 456, i n  part, is  as  follows: "Any person claim,ng title or right 
of possession to real estate may be made party plaintiff or defendant, 
as the case requires, to such action." 

F o r  plaintiff ultimately to get a good title i t  would be necessary to 
have all interested parties before the court. Latter part  of section 3, 
ch. 220, Public L a m  1923, is as follows: "And such petition shall state 
the names and addresses of the owner or owners who have any interest 
in the lands therein which may be affected by the said condemnation or 
the said assessment of benefits, and whether any of the said owners are  
minors or without guardians." Jones v. Williams, 355 N .  C., 179; 
Barrett v. Barnes, 186 N. C., 158;  Trust Co. v. Powell 189 N. C., 372. 

Fo r  the reasons given, the motion to dislniss is  allowed. 
Dismissed. 

STATE v. JAMES P. PACE ASD JOHN NELSOS 

(Filed 31 December, 1926.) 

1. Escape-Evidence - Appearance Bond - Fraudulent Representation 
to Jaile-Deceit-Nonsuit. 

A conviction cannot be had for assisting a prisoner to escape from 
jail where he was lawfully confined upon evidence only tending to show 
that the defendants were sureties on the prisoner's bond for his appear- 
ance before the Superior Court for trial. and his release was obtained by 
the defendants' falsely repre.enting to the jailer that he clerk had re- 
quested them to instruct the jailer to re l~ase  the prisoner, and that the 
bond they had signed and then presented had been accepted by the clerk, 
and the prisoner then was called and discharged from custody after he 
had signed the bond as principal, without l~nomledge of' the deceit Drat- 
ticed upon the jailer C. S., 4643. 

2. Ind ic tmen tCoun ty  Cow-ts-Appeal-Grand Jury. 
Where there is a conviction of a misden~eanor in a county court hav- 

ing jurisdiction under a sufficient indictment, it  is not necessary for 
another indictment to be submitted to the grand jury in the Superior 
Court on appeal. 
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APPEAL by defendants from Harding, J., at August Term, 1926, of 
CHEROKEE. Reversed. 

Defendants were convicted upon a charge that they had assisted a 
prisoner lawfully confined in the common jail of Cherokee County to 
escape therefrom. From judgment upon said conviction, defendants 
appealed to the Supreme Court. 

Attorney-Cr-enera1 Bwmmit t  and Assistant Attorney-General Nash 
for the State. 

R. L. Phillips for defendants. 

CONNOR, J .  Gudger Cothran mas convicted of a crime in the general 
county court of Cherokee County. From judgment therein rendered, he 
appealed to the Superior Court. Pending the hearing of his appeal, he 
was duly committed to the common jail of Cherokee County, to be dis- 
charged, however, upon his giving a justified bond in the sum of $1,000, 
conditioned for his appearance at the next term thereafter of the Su- 
perior Court of said county. On 10 December, 1925, said Cothran, hav- 
ing failed to give said bond, was lawfully confined in said jail, under 
the commitment of the county court. 

On said day Mrs. B. B. Morrow, wife of the sheriff of Cherokee 
County, was in charge of the jail and of the prisoners confined therein. 
Mrs. Cothran, wife of the prisoner, and defendants, James P. Pace and 
John Xelson, went to the jail where Xrs.  Cothran, in the presence of 
defendants, presented to Mrs. Morrow a bond, which was in form and in 
the amount required by the order of the county court for the discharge 
of the prisoner, Cfudger Cothran. This bond had been executed by de- 
fendants as sureties; they had justified before the clerk of the court. 
Xrs. Cothran and defendant Pace, in the hearing of defendant Nelson, 
told Mrs. Morrow that it was a good bond; that the clerk of the court 
had said that it was a good bond, and had directed them to tell her to 
release the prisoner. They told her that the cIerk was busy in court, 
and could not come to the jail. Defendant Nelson made no statement 
in regard to the bond, except that he had justified for $300, and was 
good for that amount. Mrs. Morrow relied upon these statements, 
accepted the bond, and discharged the prisoner, who thereafter failed to 
appear at the next or at any succeeding term of the Superior Court of 
Cherokee County, in compliance with the conditions of said bond. A 
judgment ni si has been taken by the State upon this bond against 
Cudger Cothran, as principal and against defendants herein as sureties. 
Gudger Cothran has fled the State, and defendants have been unable to 
apprehend him, although they have made diligent efforts to do SO. 

The clerk of the court testified that defendant signed the appearance 
bond as sureties for Gudger Cothran, in his presence; that they justi- 
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fied before him;  that he did not tell them or either of {hem to tell Mrs. 
Morrow to discharge the prisoner upon the filing of the bond with her;  
that he had no authority to take an appearance bond, unless expressly 
directed by the court to do so; that he seldom took a bord. 

The sheriff testified that defendants, James P. Pace and John Nelson, 
on 10 December, 1925, presented to him a bond simdar to the bond 
upon which the prisoner, Gudger Cothran, mas released from custody; 
that he could not say that it mas the same bond; that it was a bond for 
the release of Gudger Cothran, and that he "turned it dom,"  because 
he did not consider it a good bond. The sheriff thereaf1,er left his office, 
went out into the county on official business, and did not return until 
after the prisoner had been discharged. The deputy sheriff testified 
that he told defendants, prior to the discharge of the prisoner, that he 
would not take a bond signed by them as surct' ies. 

Defendant John Nelson testified that he and defendant Pace signed 
the bond in the presence of the clerk, who thereupon gave the bond to 
Mrs. Cothran; that he had refused to become surety on the bond, or to 
justify until he had been indemnified by a mortgage; that Mrs. Cothran 
agreed to "make him safe"; that he went to the jail with Xrs.  Cothran 
to see that the mortgage, which mas prepared by an attorney, was 
executed. H e  heard Mrs. Cothran tell Mrs. Morrow that the bond was 
good. He told Mrs. Morrow that he had signed'the bond for $300, and 
that he was good for that amount; that at  the time he signed the bond, 
he owned land which was worth more than $1,800. 

Defendant James P. Pace testified that after he and defendant Nelson 
had signed the bond in the presence of the clerk of the court, it was de- 
livered to Mrs. Cothran by the clerk, and that she went at once to the 
jail n~here her husband was confined; that hc went with her for the 
purpose of seeing another prisqner in  the jail. H e  heard Mrs. Cothran 
tell Mrs. Morrow that it was a good bond, and that the clerk had said 
for her to discharge the prisoner. Xrs.  Morrow said, "Yes, I see the 
name of the clerk oil the bond." She then called to Gothran to come 
down. He  came down, and she discharged him from custody. Witness 
testified that he and defendant Nelson signed the bond for $1,000, upon 
which the prisoner Cothran n7as discharged from jail; that he justified 
for $700, and defendant Xelson for $300. Kitness had previously, on 
same day, signed a bond, as surety for Cothran, in the sum of $1,000; 
defendant Nelson did not sign that bond. That was the bond which the 
sheriff and deputy sheriff had declined to accept; neitf er of them had 
declined to accept the bond signed by both the defendants, and justified 
before the clerk. I t  was not presented to either the sheriff or the deputy 
sheriff. I t  was delivered by the clerk to Mrs. Cothran, who gave i t  to 
Mrs. Morrow, the jailer. 
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At the close of all the evidence, defendants renewed their motion for 
judgment as of nonsuit, first made and overruled at the close of the 
evidence for the State. C. S., 4643. The motion was again overruled 
and defendants excepted. Upon their appeal to this Court, defendants 
rely chiefly upon their assignment of error based upon this exception. 

Defendants were first tried in the general county court of Cherokee 
County, upon a warrant issued by the judge of said court, pursuant to 
an affidavit attached thereto. They were convicted at  said trial, and 
appealed from the judgment of the county court to the Superior Court. 
They were tried in  the Superior Court upon the warrant issued by the 
judge of the county court; there was no indictment in the Superior 
Court; the crime charged is a misdemeanor, and within the jurisdiction 
of the county court. I t  was therefore properly tried in the Superior 
Court upon the warrant; an indictment by the grand jury was not neces- 
sary for trial in the Superior Court. S. v. Freeman, 172 N. C., 925, 
and cases cited. 

I n  the affidavit upon which the warrant was issued i t  is charged 
'(that on or about 10 December, 1925, John Nelson and James Pace did 
unlawfully and wilfully assist Gudger Cothran to escape from the com- 
mon jail of Cherokee County," and "that said Cothran ~vas  on said date 
duly and lawfully in the care and custody of the jailer of Cherokee 
County." 

All the evidence is to the effect that Gudger Cothran mas in the care 
and custody of the jailer under an order of the county court, directing 
that he be discharged upon his giving a justified bond in the sum of 
$1,000 for his appearance at the next term of the Superior Court of 
said county; that he was discharged by the jailer upon a bond fully 
complying, in form and amount, with the order of the county court; 
there is no evidence tending to show that the prisoner participated in or 
had any knowledge of any statements made to the jailer by his wife or 
by his sureties, prior to the acceptance of the bond, relative to its suffi- 
ciency. The jailer called to him to come down; he came, evidently 
signed as principal the bond which defendants had already signed as 
sureties, and which was then in the hands of his jailer. He was there- 
upon discharged by the jailer. Whether his discharge mas authorized 
by law or not, if it was colorably in compliance with the order of the 
court, in  the absence of knowledge by the prisoner of any defect in  the 
bond, or of any want of authority in the jailer to discharge him, or of 
any false and fraudulent representations by his sureties by means of 
which the jailer was induced to accept the bond, it cannot be held that 
the departure of the prisoner was unlawful. 21 C. J., 833, sec. 20; 
Ex purte Eley (Okla.), 130 Pac., 821. The evidence wholly fails to 
show that Gudger Cothran escaped from jail, as alleged in the affidavit 
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HELMS v. POWER Co. 

and complaint, upon which the warrant was issued, and thereby com- 
mitted the crime of escape, as defined by the common law or by statute. 
Blk. Com. Bk. IV,  see. 135; 21 C. J., 826: C. S., 4403. The crime of 
escape is committed by a prisoner who departs from lawful custody, 
without force, before discharged by due process of law. I t  may also be 
committed by one to whose custody the prisoner has bem lawfully com- 
mitted, either voluntarily or negligently. C. S., 4393. As the evidence 
fails to show that Gudger Cothran escaped from jail, it must follow 
that it also fails to show that defendants assisted in the commission of 
a crime by Gudger Cothran. 

This case is easily distinguished, we think, from S. v. Carivey, 190 
9. C., 319. I n  that case, as in this, the prisoner was 1;twfully confined 
in  jail. +Upon the indictment in that case it was held that the defend- 
ant was properly convicted of an attempt to commit the crime of rescue. 
The indictment did not charge an escape bv the prisoner, but a rescue 
by defendant. The evidence was held to be sufficient to support a con- 
viction of an attempt to rescue. The verdict and judgment were sus- 
tained under C. s., 4640. 

Whether defendants made a false and fraudulent rcqwesentation to 
Mrs. Morrow, as to the clerk's instructions with reference to the bond, 
is not determinative of the guilt or innocence of defendants upon the 
charge contained in  the complaint upon which the warrant was issued. 
Defendants are charged, not with making false and fraudulent repre- 
sentations, and thereby procuring the release of the prisoner, but with 
assisting him to escape. The evidence fails to sustain this charge. 
There was error in refusing defendants' motion for judgment in accord- 
ance with C. s., 4643. The judgment is reversed. Let the action be 
remanded that judgment may bc> entered in the Superior Court of 
Cherokee County, in accordance with this opinion. S. v. Noore, 166 
N. C., 371. 

Reversed. 

MARSHALL A. HELMS, ADMIXISTRATOR. V. CITIZENS LIGHT AND 
POWER COMPANY, CALDTVELL POWER COhIPAh'Y ET AT>. 

(Filed 31 December, 1926.) 

Negligen-Electricity-Dangerous Instrumentalities-Due Care - Evi- 
dence--Nonsuit. 

A great degree of care must be exercised by those engaged in  the 
transmission of wires carrying a high and deadly current of electricity 
used in their business, commensurate with the danger caused to others 
thereby; and where there is evidence on the trial to recover damages for 
an injury negligently causing death to plaintiff's intestate, that the de- 
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fendant had not used instrumentalities provided by other like companies 
under the circumstances, it is sufficient to take the case to the jury and 
deny the defendants' motion as of nonsuit. 

APPEAL by defendant, Caldwell Power Company, from Stack,  J., a t  
February Term, 1926, of UNION. 

Civil action to recover damages for the death of plaintiff's intes- 
tate, alleged to have been caused by the wrongful act, neglect or de- 
fault of the defendant, Cald~vell Power Company, in failing properly 
to guard one of its high-powered electrical transmission wires or in  
negligently constructing the same over the telephone wires of the Lenoir 
Electric Company, in co?sequence of which the two wires, both being 
uninsulated, came in contact with each other and caused a deadly cur- 
rent of electricity to be transmitted from the defendant's highly charged 
wires over and along the telephone wires of the Lenoir Electric Com- 
pany and into the body of plaintiff's intestate, causing instant death. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Was the plaintiff's intestate injured and killed by the negligence 
of the defendant, Caldwell Power & Light Company, as alleged in the 
complaint ? Answer : Yes. 

''2. Did the plaintiff's intestate by his own negligence contribute to 
his injury and death, as alleged in the answer? Answer : No. 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant, Caldwell Power &- Light Company? Answer: $6,122.67." 

From a judgment on the rerdict for plaintiff, the defendant, Cald- 
well Power Company, appeals, assigning errors. 

V a n n  4 ilfilliken for plaintiff. 
W .  C.  Newland,  Mark  Squires, Gil lam Craig and Plummer  Stewart 

for defendant, CaZdwell Power Co. 

STACY, C. J. Evidence was offered on the hearing in support of 
plaintiff's allegations of negligence, tending to show: 

1. That plaintiff's intestate was a lineman employed by H. R. Cook 
in the construction of, or in adding new wires to, a telephone line from 
Lenoir to Blowing Rock, belonging to the Lenoir Electric Company. 

2. That while engaged in the performance of his duties as said 
lineman, plaintiff's intestate was killed by reason of the escape of a 
high voltage of electricity from the transmission line of the defendant, 
Caldwell Power Company, on to the telephone line of the Lenoir Elec- 
tric Company, which instantly came in contact with the body of plain- 
tiff's intestate and thereby caused his death. 
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3. That at the place where plaintiff's intestate was killed, the power 
line crosses over the telephohe line in a narrow valley, and on each 
side of this valley the hills rise sharply to an elevation which causes 
tllc telephone poles to reach practically to thc same height as that of 
the power line, although the power line, where it crosses the telephone 
line, is some eight or ten feet above the pole to whi12h the tel~phone 
wires are tied in the valley. But if one of the telephone wires should 
break loose from the pole in  the ralley i t  mould be liable to, and in  the 
instant case did, fly up and strike the transmission mire of the Caldwell 
Pon,er Company. This telephone line had been in existence for thirty 
years or more, while the defendant's power line had only recently been 
constructed, and plaintiff's intestate was eltgaged in stringing new 
telephone ~vires across the d l e y  and was about two poles away from 
the power line when he received the deadly shock. 

4. That no net or bridge or other means of protection was used at 
this "crossing" to keep the telephone wirt.s from being drawn up or 
from flying up, and striking the transmission wires of the defendant, 
or to protect the lower wires in case the transmission wire should burn 
in t ~ v o  and fall, as is in general and customary use. 

Upon these, the facts chiefly pertinent, viewing thein in their most 
favorable light for the plaintiff, the accepted position on a motion to 
nonsuit, we think his Honor correctly ruled that the case was one 
properly to be submitted to the jury. The situation was unusual, and 
the twelve might well haae concluded, as they did, t h ~ t  the defe13dant 
failed to exercise sufficient prevision to t~xclude liability for injury 
resulting to plaintiff's intestate under the abnormal conditions here 
presented. Kote, 14 A. L. R., 1023 et seq. 

Electric companies are required to use reasonable care in the con- 
struction and maintenance of their lines and apparatus. The degree 
of care which will satisfy this requirement varies, of vourse, with the 
circumstances, but it must always be commensurate with the dangers 
involved, and where the wires maintained by a company are designed 
to carry a strong and po~verful current of electricity, I he law imposes 
upon the company the duty of exercising the utmost care and prudence 
consistent with the practical operation of its business, to avoid injury 
to those likely to come in contact with its wires. 9 R C. L., 1200. 

Negligence is doing other than, or failing to do, what a reasonably 
prudent man would have done under the same or similar circumstances. 
I n  short, negligence is a want of due care; and due care means com- 
mensurate care, under the circumstances, tested by the standard of 
reasonable prudence and foresight. Moore v. Iron Works, 183 N. C., 
433. When such negligent breach of duty is the proximate cause of an 
illjury, liability attaches therefor under the law. f i a m b o t t o r n  v. R. R., 
13s S. C., 41. 
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The question of liability has been so fully and satisfactorily dis- 
cussed in the recent case of McAZlister v. Pryor, 187 N. C., 832, opin- 
ion by Associate Justice Clarkson, that we deem it unnecessary to do 
more than refer to this decision, as authority for the correctness of the 
position that the motion for judgment as of nonsuit was properly 
overruled. Shazv II. Public Service Corp., 168 N. C., 611; B e d o n  v. 
Public Service Corp., 165 N. C., 354; Turner v. Power Co., 154 N. C., 
131; Mitchell v. Electric Co., 129 N.  C., 166. 

The remaining exceptions call for no extended discussion. They 
relate to the admission and exclusion of evidence, and there is one 
directed to a portion of the charge, but, after a careful scrutiny of the 
record, we are of opinion that they should be resolved in favor of the 
validity of the trial. 

An involuntary judgment of nonsuit was entered as to a11 the defend- 
ants except the Caldmell Power Company, but the correctness of this 
ruling is not before us for review. The plaintiff has not appealed. 

The verdict and judgment will be upheld. 
No error. 

S T A T E  v. H E N R Y  ADAMS. 

(Filed 31 December, 1926.) 

Certiorari - Habeas Corpus - Fugitives From Justice - Requisitions- 
JudgrnenteAppeal and Error--Review. 

Where the Governor of this State has passed upon and allowed a requi- 
sition of the Governor of another State for a fugitive from justice who 
has there been convicted of crime, and in proceedings in habeas corpus 
there is no valid defense made to the judgment concerning which the 
requisition had been made and allowed, a certiorari will be denied in the 
Supreme Court to bring the proceedings had below up for review. 

PETITION for certiorari, in lieu of appeal, to review judgment of 
Barnhill, J., rendered 14 August, 1926, at Rocky Mount, on return to 
writ of habeas corpus, refusing to discharge the petitioner from custody. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

John L. Bridgers and Henry C. Bourne for petitioner. 

STACY, C. J. The petition made to this Court for a certiorari, is 
based on the following material allegations : 

1. That in July, 1926, the petitioner was convicted in the State of 
Georgia of riolating the prohibition lam, and, by way of punishment, 
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was given ten days within which to pay a fine of $150.00 and costs, 
failing in which he was to serve a term of six months on the county 
roads of Chattooga County. Being unable to raise said fine, the peti- 
tioner departed from the State of Georgia and came to North Carolina, 
intending to remain here permanently and to make his home in this 
State. 

2. That a requisition for the extradition of the petitioner was duly 
made by the Governor of the State of Georgia upon the Governor of 
this State, and after a hearing before the Governor of North Carolina, 
said requisition mas honored and a warrant of extradition duly issued 
for the petitioner and delivered to the agent of the State of Georgia. 

On the hearing before Judge Barnhill, it was admitted '(that the 
said requisition papers are regular and in proper form." Upon this 
admission, petitioner's application for discharge from custody was 
denied. 

Other allegations are set out in the petition with respect to the man- 
ner in which the petitioner mas arrested and held ~ r i o r  to the issuance 
of the extradition warrant by the Governor, but these, it would seem, 
are no longer material in view of the admission made on the hearing 
and incorporated in the judgment refusing to discharge the petitioner. 

While the petitioner's first allegation is couched ir  soft language, 
nevertheless i t  is to the effect that he is a ('fugitive from justice7' within 
the meaning of the law. I n  r e  S u l t a n ,  115 K. C., 57; AS. v. Hall, ibid., 
817. The petitioner neither denies his identity nor challenges the 
sufficiency of the charge. 11 R. C. L., 734 e t  seq. That he was prop- 
erly convicted of a crime in the State of Georgia is conceded. Hence, 
it appears that the judgment refusing to discharge the petitioner is 
correct. His  application for certiorari to reyiew the judgment must 
be denied. For a general discussion of the questions sought to be pre- 
sented, sea Robb v. Connolly ,  111 U. S., 624. 

Certiorari disallowed. 

H. D. BAKER ET AL. v. J. R. HARE ET AL. 

(Filed 31 December, 1926.) 

1. Appeal and Erro-Certiorari-Docketing-Record Propex. 
The docketing of the record proper in the Supreme Court is a pre- 

requisite to the consideration of a motion therein made for a certiorari 
to bring the appealed case up for review. 
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2. Same--Extension of Time to Serve C a s ~ L a c h e 8 .  
Where the parties have agreed upon such extension of time for the 

service of their respective cases on appeal that the delay mill cause the 
docketing of the case too late to come within the rule, the appellant 
having used his full time may not successfully move in the Supreme 
Court for a certiorari upon the ground that the delay was caused by a 
loss of the papers in it, for which he was not responsible, without proof 
sufficient to overcome evidence in denial of the allegation. 

MOTION for certiorari to have case brought up from BUNCOMBE Su- 
perior Court and heard on appeal. 

Geo. W.  Garland for defendants, movants. 
Thomas S.  Rollins for plaintifls, respondents. 

STACY, C. J. This was a civil action to recover damages for an 
alleged breach of a covenant of seizin in a deed given for the exchange 
of certain lands, tried before his Honor, A. M. Stack, Judge Presiding, 
and a jury, at the July Term, 1926, Buncombe Superior Court, and 
from a verdict and judgment in  favor of plaintiff, the defendants gave 
notice of appeal to the Supreme Court. By consent, defendants were 
allowed sixty days within which to prepare and serve statement of 
case on appeal, and plaintiffs were allowed sixty days thereafter to 
file exceptions or counter statement of case. This application for cer- 
tiorari mas made 7 December for the reason, as alleged by movants, 
that all the papers in  the case were lost or misplaced for a time, and 
appellants were unable, in the exercise of due diligence on their part, 
to have the appeal ready for argument at  the call of the docket from 
the 19th District, the, district to which the case belongs. 

These allegations are denied by the plaintiffs with some vigor, which 
denial is supported by affidavit from the clerk of the Superior Court of 
Buncombe County, but we deem i t  unnecessary to go into the merits of 
the controversy, except to say that for two reasons the motion must 
be denied: 

1. Because no transcript of the record proper, or any partf%ereof, 
has been filed in this Court as a necessary requirement before applica- 
tion for a writ of certiorari will be entertained. Murphy v. Electric 
Co., 174 N. C., 782; Burrell v. Hughes, 120 N.  C., 277. 2. Because 
the defendants by agreeing to such a long extension of time for serving 
statement of case on appeal and by taking the full sixty days allowed 
to them, thereby put it out of their power to have the appeal ready for 
argument as required by the rules of the Supreme Court. This they 
did at the risk of losing their right of appeal, and, as might have been 
expected, they have lost it. There is nothing on the record to suggest 
the necessity of any unusual time in preparing the case on appeal. 
Trust go .  v. Parks, 191 N. C., 263; 8. v. Surety Co., ante, 52. 
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The adjective law is not to be enforced harshly or oppressively, but 
rather in  a spirit of liberality, to the end that justice may be admin- 
istered in all cases. But this does not mean that procedural statutes 
will be construed by the courts in  a manner so as to favor the negligent 
and at  the same time penalize the diligent party. Vigilantibus et non 
dormientibus subvenit Zex: "The l a r  comes to the assistance of the 
diligent, and not to those who sleep upon their rights." When litigants 
resort to the judiciary for the settlement of their disputes they are 
invoking a public agency, and they should not forget that rules of 
procedure are necessary, and must be observed, in  order to enable the 
courts properly to discharge their duties. 

The facts chiefly pertinent are not unlike those appearing in  the case 
of Finch v. Comrs., 190 N. C., 154, where a similar mo3;ion was denied. 

Motion denied. 

JIM W A T S O N  v. SYLVA T A K N I K G  COMPANY. 

(Filed 31 December, 1926.) 

1. Evidence-TrialeAppeal and Error. 
Evidence erroneously admitted on direct examination is not reversible 

error when again brought out on cross-examination, or evidence of the 
same character is admitted without objection from the appellant. 

8. Negligence--Master and ServantcEmployer and Employ-Reason- 
able Care-Safe Place to Work. 

It is the duty of the employer to furnish his employee in the exercise 
of reasonable care, a safe place to work, etc., in the course of his em- 
ploymerlt. 

APPEAL from Oglesby, J., and a jury, at  February Term, 1926, of 
JACKSON. NO error. 

Walter E. Moore and Sutton & Stillwell for plaintiff. 
Alley & Alley for defendant. 

CLARKSOPI', J. This case was here before on appeal by defendant and 
a new trial awarded on account of error in  the court btdow for failure 
to comply with C. S., 564. See 190 N. C., p. 840. 

I n  the present appeal, assignments of error are in  regaxd to erroneous 
admission of evidence. We think the evidence was not p.rejudicia1, from 
the cross-examination and other evidence of similar import brought out 
and introduced by defendant, and the case of Cook v. Mehame, 191 N. C., 
p. 7, and Hanes v. Utilities Co., ibid., p. 19, and cases cited, approbate. 
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Another contention of defendant i s  that  the charge of the court below 
makes i t  the duty of the employer, in the exercise of ordinary care, to 
furnish the employee a safe p7ace to work, and tha t  this is error;  tha t  
the place must be ~easonab7y safe and not safe, we cannot so hold. The 
court charged as follows: "The court further charges i t  is the duty of 
the master to use reasonable care and prudence in providing a safe 
place for his servant to work, and reasonably safe tools and appliances 
with which to do and perform his work." 

As to the degree of care that  the employer owes his  employee, we 
think the charge sustained by Riggs c. X f g .  Co., 190 N. C., p. 258. 
This  Court said:  "It i s  well settled in  this State 'that an  employer 
of labor in  the exercise of reasonable care, must provide for his em- 
ployees a safe place to do their work and supply them with machinery, 
implements and appliances, safe and suitable for the work in which they 
are engaged, and to keep such implements, etc., i n  safe condition as f a r  
as this can be done by the exercise of proper care and superi~ision,' " 
citing numerous authorities. Some of the decisions use the words "safe 
place" or "reasonably safe place" and "safe appliances, tools." etc.. or 
"reasonably safe appliances, tools," etc., but this it not the error. A11 
the cases hold that  these duties must be complied with in the exercise 
of reasonable or ordinary care, or in the use of ordinary care and 
prudence; "such care as a prudent man ~vould exercise under similar 
circumstances." The error, as held in  all the decisions, is the omissioll 
of this qualifying phrase. Lilzckey z.. L ~ r n b e r  Co., 190 S. C., 514; 
C7inard v. Electric Co., ante, 736 .  

From a perusal of the record, we are of the opinion that  the action 
mas carefully tried by the court below and in  law we can find 

N o  error. 

LUCY BRIGMAN v. F I S I O X A R T E R  COKSTRUCTIOK CO. 

(Filed 31 December, 1926.) 

1. Trespass--Husband and Wife--Implied Invitee. 
A wife who accompanies her husband in his automobile to the defencl- 

ant's place of business in search of work, when the husband has been 
requested to do so by the defendant or his authorized agent, and he has 
parked a t  the place used by the owner on his premises for that purpose. 
is an implied invitee. 

2,  ~ a r n & ~ e g l i ~ e n c e - ~ l a s t e r  and Servant-Employer and E n ~ p l o y e ~ - -  
Principal and -4gent. 

While ordinarily one who is an implied invitee on the premises of 
another cannot recover damages for a personal injury caused by condi- 
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tions that are not observable as  a danger or menace to safety, this rule 
is not applicable when the injury occnrs through the positive act of neg- 
ligence of the owner, or the act of his authorized agent when in the per- 
formance of his duty to the owner. 

Where a t  the request of the authorized agent of a manufacturinq cor- 
poration one seeking employment has returned to the premises of the 
concern in an automobile, accompanied by his wife, and parked his car 
at the customar~ plxce therein, the defendant corporalion is liable in 
damages in the wife's action therefor for the negligence of its employee 
driving a truck in backing into the plaintiff's automobile, proximately 
causing a personal injury to her. 

CIVIL ACTION, tried before Hard ing,  J., and a jury, a t  J u n e  Term, 
1926, of B u ~ c o a r ~ ~ .  

The plaintiff, Lucy Brigman, is  the wife of W. B. Brigman and in- 
stituted an  action for damages against the defendant. The  husband, 
Mr. B.  Brigman, also instituted an  action against the defendant to re- 
coTer for loss of services of his said wife and expenses incurred by reason 
of her injury. Both cases were consolidated and tried together. 

Plaintiff, TV. B.  Brigman, is  a carpenter, and the defmdant operates 
a bleaching plant about three miles east of the town of Biltmore. 

There was a road or drireway upon the premises, and the plaintiff, 
W. R. Brigman, "drove on to the dcfendant's property and parked his  
automobile i n  the parking space, where he had on two former occa- 
sions seen other automobiles parked and where two automobiles were 
then parked." H i s  car ~ v a s  parked about fifteen or twenty feet from 
the road. 

The plaintiff, W. B. Brign, n, testified: "I went up there because 
the superintendent had told me before that  I might harc a job or there 
might be an opening in t ~ o  or three veeks, and I went u p  there to see 
about the job. . . . I had business with the Fislre-Carter Con- 
struction Co. I had business with the Fiske-Carter Construction Co. 
each time, and also this time. . . . The  superintendent told me 
to come back the second trip. I had made one t r ip  u p  there, and he 
told me to come back the second t r ip  and there ~ ~ o u l d  be an  opening 
for me ;  my  x i f e  and son went with me ;  that  is the renson they were 
along." 

The  male plaintiff parked his car and h i s  wife and son remained in 
the car while he  went in search of the supc3rintendcnt in order to see 
about gctting work in  rcsponse to the invitation of the superintendent, 
given to him a t  some previous time. 

The plaintiff, Mrs. Brigman, testified: ('After he thusband) left 
I saw a little truck come u p  the road there, went out toward the main 
office a t  the upper end of the works; that  was in  the dilection that  my  
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husband went; I next saw a truck come backing back on the right; 
when I saw it coming back I threw up my hands; it looked like it was 
coming right straight back into my car and I threw up my hands and 
hollowed; I did not have time to get out of the car, and I sat still and 
threw up my hands and hollowed as loud as I could hollow, and when 
he struck the door it came through six or eight inches, . . . and 
the car came back and broke the door . . . and struck my ankle 
joint . , . and ruined it. . . . I did not have any warning 
or notice that the truck was going to back out until I saw it coming; 
it was four or five feet from me, I guess, when I saw it backing out of 
the road. I t  was a little parking place there. I t  is where the employees 
park their cars." 

The plaintiff, Mrs. Brigman, further testified: "My car was stand- 
ing in the little parking place; the truck came right in front of me; 
I paid no attention to i t  on account of looking at  the drilling; there mas 
terra cotta piping on the truck, piled up;  the driver said "he was not 
paying any i t tent ion to where he  was backing." 

Issues ~f negligence, contributory, and damages were submitted to 
the jury and answered in favor of the plaintiff. The damage awarded 
to Mrs. Brigman was $2.000.00. and to her husband the sum of $150.00. 

Q , , 
From the judgment upon the verdict the defendant appealed. 

Cocke & Coclce and Mark W .  Brown for plain.tiff. 
Thomas S. Rollins for defe'ndant. 

BROQDEN, J. The question is this: What duty did the defendant 
owe the plaintiff, Lucy Brigman, under the circumstances disclosed by 
the evidence? 

The defendant contends that the plaintiff, Lucy Brigman, was a 
trespasser or a mere permissive licensee and relies upon the principle 
of law announced in the case of Sween,y v. Old Colony R .  R., (Mass.). 
10 Bllen, 368; 87 American Decisions, 644, which is thus stated: "In 
order to maintain an action for an injury to person or property by 
reason of negligence or want of due care, there must be shown to exist 
some obligation or duty towards the plaintiff, which the defendant has 
left undischarged or unfulfilled. This is the basis on which the cause 
of action rests. There can be no fault or negligence or breach of duty 
where there is no act or service or contract which a party is bound to 
perform or fulfill. All the cases in the books in which a party is 
sought to be charged on the ground that he has caused a way or other 
place to be encumbered, or suffered it to be in  a dangerous condition, 
whereby accident and injury have been occasioned to another, turn on 
the principle that negligence consists in doing or omitting to do an act 
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by which a legal duty or obligation has been violated. Thus a tres- 
passer who comes on the land of another without right cannot maintain - 
an action if he runs against a barrier or falls into an excavation there 
situated. The owner of the land is not bound to protect or provide 
safeguards for wrongdoers. So a licensee, who enters on premises by 
permission only, without any enticement, allurement, or inducement 
being held out to him by the oxvner or occupant, cannot recover damages 
for injuries caused by obstructions or pitfalls. H e  goes i here at  his own 
risk, and cnjoys the license subject to its concomitant perils. No duty is 
imposed by law on the owner or occupant to keep his premises in a 
suitable condition for those who come there solely for their own con- 
vcnience or pleasure, and who are not either expressly invited to enter 
or induced to come upon them by the purpose for which the premises 
are appropriated and occupied, or by some preparation or adaptation 
of the place for use by customers or passengers, which might naturally 
and reasonably lead them to suppose that they nliglit properly and 
safrly enter thereon.') 

I n  that case the plaintiff ~vas  injured whilc crossing the defendant 
railroad as a licensee, "on a private way," leading from South Street 
to Federal Street in  Boston. The defendant had made a plank cross- 
ing and kept a flagman there, partly to protect their onn and 
partly to protect the public. The plaintiff approached the crossing 
with a horse and wagon loaded with empty beer barrels. The Bagman 
stopped him and then indicated that it was safe for hi.n to cross. As 
he was crossing, a box car, pushed by an engine, struck him and broke 
both of his legs. The Stceeny case has been cited and approved in this 
State in the following caws: Quanfz v. R. R., 137 N. (!., 136;  Jlonroe 
v. R. R., 151 N. C., 374; Xuse v. R. R., 148 N. C., 443; Rriscoe v. 
Lighting & Power Co., 145 K. C., 403; Xoney v. Hotel Co., 174 N. C., 
505, and perhaps other cases. 

I n  authoritative decisions of this and other jurisdictions the degree 
of care to be exercised by the oxvner of premises to a per,son coming 
upon the premises, depends in the last analysis upon the attendant 
facts and circumstances. Thus, the measure of care due by an omner of 
premises varies with respect to whether the person upon the premises is 
a treqpasser, a bare or permisqire licensee, merely for his own conren- 
iencc, pleasure or curiosity, or upon the premises by virtue of some in- 
vitation or inducement from the owner, either express or implied. The 
general rule is that a trespasser or permissire or bare licensee upon the 
property of another cannot recover for defects, obstacles or pitfalls upon 
the premises, urilcss the injury shall result from wilful or vanton 
negligence. Quantz v. R. R., 137 N. C., 136; Petersor;, v. R. R., 143 
X. C., 260; Briscoe v. Lighting and Power Po., 148 X. (2.) 396; R a i l ~ y  
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v. R .  R., 149 N.  C., 169; Monroe v. R. R., 151 N. C., 374; Money v. 
Hotel Co., 174 K. C., 508; Jones v. Bland, 182 X. C., 70. 

Upon the other hand, if a person enters upon the premises of another 
by reason of express or implied invitation, the owner is bound to exer- 
cise ordinary care for his safety. I n  discussing this aspect of the law, 
Bigelow, C. J., in the Sweeny case, supra, says: "The true distinction 
is this: A mere passive acquiescence by an owner or occupier in a cer- 
tain use of his land by others involves no liability; but if he directly 
or by implication induces persons to enter on and pass over his prem- 
ises, he thereby assumes an obligation that they are in a safe condition, 
suitable for such use, and for a breach of this obligation he is liable 
in  damages to a person injured thereby." Whitley v .  A R., 122 N. C., 
987; Morrow v .  R. R., 134 N. C., 92 ;  Fortune v. R. R., 150 N. C., 695; 
Leavister v. Piano Co., $85 PI'. C., 152. 

The strict rule exempting the owner of premises from liability to a 
licensee is ordinarily applied when the negligence of the owner is 

I f  the owner, while the licensee is upon the premises in the 
exercise of due care, is affirmatively and actively negligent in the man- 
agement of his property or business, as a result of which the licensee 
is subjected to increased hazard and danger, the owner will be liable 
for injuries sustained as a result of such active and affirmative negli- 
gence. This distinction was referred to by Justice Xanning in Monroe 
v. R. R., I51  N. C., at p. 377. 

I n  Berrell v. R. R., 172 N. C., at p. 684, Justice Hoke says: "It is 
undoubtedly the general rule that a trespasser cannot maintain an 
action against the owner for negligent injuries received by reason of 
conditions existent upon the premises, but this is a principle growing 
out of and dependent upon the right of ownership and considered essen- 
tial to their proper enjoyment. 811 of the decisions in this jurisdiction, 
cited in support of defendant's exceptions, are cases of that character. 
Briscoe v. Lighting and Power Co., 148 S. C., 396, and others. Even 
as to suits of that kind, the position has been very much qualified, as 
in case of technical trespass, etc." I n  Stevens v. Nichols, 155 Mass., 
475, i t  is held that "the licensor has, however, no right to create a new 
danger while the license continues." I n  Reardon, v. Thompson, 149 
Mass., 267, the Sweeny case, supra, is cited and approved, but Justice 
HoZmes, speaking for the Court, says: "No doubt a bare licensee has 
some rights. The landowner cannot shoot him. I t  has been held that 
an owner would be liable for negligently bringing force to bear upon 
the licensee's person, as by running him down without proper warning." 

The principle is thus stated i n  1 Ann. Cas., p. 210: "But the free- 
dom from liability of the owner to the licensee exists only when the 
negligence of the former is passive, the negligence of omission. I f  the 
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owner is affirmatively and actively negligent in  the management of his 
property or business, thereby subjecting licensees to unusual and great 
danger, the owner will be liable for injuries thus occasioned." I n  
support of this principle, the author cites Larmore v. Cvowlt Point Iron. 
Co., 101 N. Y., App., 391. I n  that case the plaintiff went upon the 
premises of the owner to seek employment and was sc:riously injured 
by a lever which mas thrown out of its socket, striking him and breaking 
both legs. Recovery was denied for the reason that the  lai in tiff was 
upon the premises "by the mere implied sufferance 01. license of the 
defendant, and not on its invitation express or implied"; and therefore 
the defendant mas not liable "for injury happening from the operation 
of a defective machine on the premises not obviously dangerous.'' But 
the Court says further:  "The duty of keeping premises in a safe con- 
dition even as against a mere licensee may also arise where affirmative 
negligence in the management of the property or business of the owner 
would be likely to subject persons exercising the privilege theretofore 
permitted and enjoyed to great danger. The case of running a loco- 
motive without warning over a path across the railroad which had been 
generally used by the public without objection, furnished an  example. 
. . . The machine was not intrinsically dangerous; t2e plaintiff was 
a mere licensee; the negligence, if any, was passive and not active, of 
omission and not of commission." 

Also, in Corrigan v. Union. Sugar Refinery, 98  Mass., 577, the plain- 
tiff in going through a private passageway owned by the defendant 
mas struck and injured by barrels thrown out the windows of the build- 
ing by defendant's agents. The Court cites the Suqeeny case, but says: 
"Even if he was there under a permission which they might at  any time 
revoke, and under circumstances which did not make them responsible 
for any defect in the existing condition of the way, they were still 
liable for any negligent act of themselves or their servants which in- 
creased the danger of passing and in fact injured him." 

The rule established by the authorities i n  this and othzr jurisdictions 
is that, while the owner of the premises is not liable to a trespasser, 
bare or permissive licensee, coming upon the premises for his own pur- 
poses or by virtue of curiosity, and wholly disconnected from any 
business purpose, unless the injury results from the wilful and wanton 
negligence of the owner; yet this rule is usually restricted to injuries 
resulting from existent conditions upon the premises, or what is termed 
passive negligence. Upon the other hand, the owner is liable for any 
injuries brought about and caused by active negligence in the manage- 
ment or operation of the business or control of the premises, which 
would increase the hazard to the licensee or trespasser. 
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So, applying the established rules of liability to the facts of this 
case, even if the plaintiff was a trespasser or permissive licensee, as 
contended by the defendant, she was not injured as a result of existent 
conditions upon the premises or as a result of the passive negligence 
of omission, but she was injured by the actual negligence of the defend- 
ant in  backing upon the car in which she was sitting, a loaded truck, 
without notice or warning, and while she was at a place which the 
defendant had designated as a parking place for automobiles. She 
was neither wandering over the premises nor thereupon by reason of 
idle curiosity, or upon a mission which could fairly be said to be 
wholly disconnected from the company's business. Her husband had 
been expressly invited to come upon the premises to seek employment. 
He, therefore, had a right to go upon the premises; he had a right to 
park his car near the roadway in  the space designated by the defendant 
for such purpose. The car of the husband was there as a result of the 
invitation of the defendant, and certainly the plaintiff had a right to 
go with her husband and to remain in the car which was upon the 
premises at  a proper place, by invitation of defendant, without becom- 
ing a trespasser or mere permissive licensee. I n  truth, the plaintiff's 
presence upon the premises of defendant was the result of the principle 
of implied invitation. Her status was that of implied invitee and falls 
within the principle announced in  Kalus v. Bass, 122 Md., 467; 89 At- 
lantic, 731, I n  that case the defendant advertised "rooms for rent." 
The father of the plaintiff went to examine the rooms and took the 
plaintiff, his minor son, along with him. I n  looking over the premises, 
a stairway fell, injuring the plaintiff and his father. The Court said: 
"The question as to the status of the son is one of interest and impor- 
tance, and we have not found or had referred to us any decisions which 
deal with such a situation as the one here disclosed.'' After citing and 
discussing the Sweeny case, the Court says further: "It is a general 
principle that the natural and probable consequence of an act are pre- 
sumed to have been intended, and there can be no doubt that the conduct 
of the defendant in  the case at  bar was the original and efficient cause 
which induced the plaintiff's visit with his father to the premises in 
question with a view to their possible occupation by the family as 
tenants. The principle of implied invitation is sufficiently broad in  its 
reason and policy to include such an inducement, and to entitle the 
plaintiff, under the circumstances shown by this record, to have the 
issue as to the facts upon which he relies, submitted to the determina- 
tion of the jury." 

The same principle has been practiced and applied in this State in  
the case of Fortune v. R. R., 150 N. C.. 695. I n  that case the wife 
accompanied her husband to the railroad $tation for the purpose of see- 
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i n g  h i m  off a s  a passenger f o r  Asheville. Justice Brouln, speaking f o r  
the  Court ,  says:  "The defense mus t  properly rest upon  t h e  theory t h a t  
t,he plaintiff w a s  on  the c a r  without  defendant 's consent, a n d  tha t ,  
being a trespasser, t h e  defendant  owed h e r  no duty,  except t o  re f ra in  
f r o m  wilful  in ju ry .  . . . B u t  t h e  plaintiff was  not  i n  a n y  sense a 
trespasser, a n d  under  t h e  circumstances of th i s  case h e r  presence on  
t h e  c a r  p la t fo rm was nei ther  wilful  nor  negligent. H e r  presence there 
was not wrongful,  because a wife  who escorts a husband, o r  a husband 
a wife, t o  a seat on  a rai lway t r a i n  is  not a mere  treslnasser to  whom 
the  company owes n o  d u t y  except to  abstain f r o m  wilful  injury.  I t  i s  
true, plaintiff mas not  a passenger toward whom t h e  defendant  w a s  
bound to exercise t h e  highest degree of care, bu t  she was on  i t s  premises 
by  i t s  implied invitation, a n d  i t  was bound to exercise o rd inary  care  
f o r  h e r  safety." 

W e  hold, therefore, t h a t  t h e  case was properly submit ted to  the  jury,  
and  t h e  judgment  is  sustained. 

N o  error .  

(Filed 31 December, 1926.) 

1. Bills and  Notes-Mortgages-Fraud i n  t h e  Pactum--Holder i n  Due 
Coarse-Fraud i n  t h e  Treaty. 

Where a mortgage on lands and the ilote i t  secures are  obtained 
through fraud in the fnrtirnz, i t  is roid and the endorsee of the note can 
acquire no rights thereunder though a holder acquiring the instrument 
in due course, before maturity and without notice of the infirmity of the 
instrument, but otherwise if the fraud was in the treaty. 

2. F'raud-In Facturn-In Treaty. 
The established principles applicable to fraucl in the treaty or nego- 

tiations of a n  instrument, and fraud in the factzcm, are, as  applicable to 
the former, when under misrepresentations the person not under disa- 
bility signs the identical instrument intendcd; when he signs under 
undue influence; when he may read and underqtand the instrument, but 
fails to  do so ;  and a s  to  the latter. where the papers a re  surreptitiously 
changed; o r  where there is false rending thereof upon request to a blind 
or illiterate person : where the signature iq procured by fraud, imposi- 
tion or artifice; or by trick, artifice or imposition other than false repre- 
sentations a s  to  the contents; or want of identity bet~reen the instru- 
ment intended and the one signed. 

t. Instructions-Statutes-F+aud i n  t h e  Farti~m-Appeal and Error- 
Requests for Instructions. 

Where there is evidence in a suit to set aside a n  instrument for fraud, 
tentling to show the esistence of the fraud both in the factzcm and in the 
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treaty, a failure of the trial judge to chargc the principles arising there- 
from upon fraud in the factum, and to sign a judgment in accordance 
with the principles of fraud in the treaty, is reversible error under C. S., 
564, though a special request therefor has not been tendered by the com- 
plaining party. 

CIVIL ACTION, before Lyon, J., at March Term, 1926, of MECICLEN- 
BURG. 

The plaintiff brought a suit against the defendants, Thomas and 
Waggoner, partners trading under the firm name of Xecklenburg 
Realty and Insurance Company, J. A. Stokes, trustee Merchants and 
Farmers Sational Bank of Charlotte, and J. P. Tucker, alleging that 
in Kovember or December, 1924, the defendants, conspiring among 
themselves, devised a plan or scheme to cheat and defraud the plaintiff, 
and that in furtherance of said plan the defendants, Thomas and Wag- 
goner and Tucker, drafted a note in  the sum of $2,600, and a deed of 
trust upon plaintiff's property, securing said note, and represented to 
the plaintiff who was an illiterate person, that said note and deed of 
trust securing same, constituted a deed for plaintiff's land, which she 
was selling for $3,500. 

The plaintiff contended that she was the owner of a home place, and 
that she was approached by the defendants, Thomas and Waggoner, to 
ascertain if she mould sell her property. After some negotiations the 
said defendants offered her $3,500 for her property, and she agreed to 
sell at  that price and to buy a piece of property on Rozzell Ferry Road 
for $5,500 from &ITS. J. E. Taylor. 

The plaintiff testified that by request she went to the office of Thomas 
and Waggoner, and that a deed had been prepared by them for her 
home place, and that she signed the deed or authorized her daughter to 
sign same in her behalf. 

The defendants contend that what Mrs. Parker signed mas a note for 
$2,600 and a deed of trust securing same. 

The plaintiff testified in regard to the transaction as f o l l o ~ s :  
"I signed what they said was a deed. I t  was signed by my daughter 

for me. I cannot read or write much. N r .  Thomas and Mr. Waggoner 
said I was signing a deed. . . . I never signed a mortgage. . . . 
I did not sign any mortgage in X r .  Waggoner's office; if I did, I did 
not know what I was signing. . . . I just signed one paper which 
they said mas a deed. My daughter signed it for me. . . . I did 
not sign no deed of trust." . . . 

The daughter of plaintiff testified: "I signed the deed for mother. 
. . . I do not know m-hose signature this is on the other paper you 
hand me. (Note for $2,600.) I t  is not mine. I t  is not my mother's 
signature either. I could not tell you whose signature that is on this 



800 I N  THE SUPREME COURT. [I92 

third paper you hand me. (The deed of trust to J. A. Stokes, Trustee, 
securing the $2,600 note.) . . . I did not sign tl-le deed of trust 
dated 19 December, 1924, to J. A. Stokes, Trustee for A. R. Thomas. 
. . . I did not read the paper they askad me to sign; they did not 
let me read anything. I asked to read it, but they were in a rush to get 
through with it. . . . my mother did not sign the paper." 

The defendants, Thomas and Waggoner, offered erioence tending to 
show that the plaintiff came to their office, and that there was presented 
for her signature this note for $2,600, dated 12 December, 1924, due 
twelve months after date and payable to A. R. Thomas, and a deed of 
trust upon her home place, securing said note, to J. A. Stokes, trustee 
for ,4. R. Thomas, party of the third part. The note purported to be 
signed : "Mrs. Mary J. Parker, her X mark." Witness: J. P. Tucker. 
The deed of trust purported to be signed: "Mrs. Mary J. Parker, her X 
mark. Witness: J. P. Tucker." 

The defendant, Thomas, testified: "I was present whcn the note and 
deed of trust, dated 12 December, 1924, was executed. Xiss Brown, a 
notary public, was there then. Miss Brown told Mrs. Parker and her 
daughter it was for a $2,600 deed of trust on their property in Xorth 
Charlotte, and they did not sag anything, but went aheai and signed it. 
I do not know who signed the paper for hlrs. Parker, but I think Miss 
Brown signed it. Mrs. Parker wanted her (laughter to aign it, and she 
said she could not see, for her to go ahead and sign it cr get somebody 
else to sign it and let her make her mark. I did not make any state- 
ment to her about it being a deed to her property in  Nclrth Charlotte." 

Miss Brown, the notary public referred to, testified: "I signed that 
deed of trust from Mrs. Mary Parker to J. A. Stokes, trustee for A. R. 
Thomas, in the amount of $2,600; that is nly writing. . . . I was 
called in  the office to take the notary's acknowledgment. When I got 
there the paper was handed me, and I looked at it and told Mrs. Parker 
to sign it, and she said she could not sign her name, and asked her 
daughter to sign her name for her. I told her she mould have to sign 
her own name or make her mark, and she told me to go ahead and sign 
her name and she would make her mark, and she did it to both papers. 
I explained to her what the paper was." 

There was other testimony to the same effect. 
J. A. Stokes, trustee in the deed of trust, is the cashier of the defend- 

ant, Merchants and Farmers National Bank. On 12 December, 1924, 
the defendant, Thomas, executed a collateral note to the Merchants and 
Farmers National Bank, attaching the purported Parker note as col- 
lateral security thereto, and thereupon, after assurance from reputable 
attorneys that the title to the property was good, the bank discounted 
said note, and, after paying off certain prior liens upon the property of 
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plaintiff, Mrs. Parker,  and certain discounts and charges, paid the bal- 
ance of the net proceeds upon order of the defendant, Thomas, to hIr. 
Cars~vell, an  attorney. The  defendant, Thomas, sent the balance of the 
proceeds of said note to the plaintiff. This balance amounted to $42.61. 
Shortly thereafter the plaintiff employed counsel and brought this suit 
for tlie purpose of canceling said note and deed of trust for $2,600. 

The plaintiff contended that  she had agreed to sell her home place 
for $3,300 and buy the prol~cr ty  of Xrs .  J. E. Taylor on Rozzcll Ferry  
road, and that  she never intentled to sign a deed of trust or mortgage 
upon her home place for $2,600. 

The defendants contended that  the note m t l  deed of trust was executed 
by the plaiiitiff as a part of the transaction to qettle the cash payment 
that  tlie plaintiff was to make upon the Rozzell Ferry  road property. 
The defendant bank contended that, as it had discounted the Thomas 
note to uhich   lai in tiff's note was attached as collateral without notice 
of any fraud as alleged by the plaintiff, it  was an innocent purchaser of 
the plaintiff's note for $2,600. 

The issues and answers of the jury thereto were as follows: 
1. Was the execution of the bond secured by, and the dced of trust 

recorded in Book 571, page 33, of the Necklenburg County registry, 
procured by the false and fraudulent representations of the rlcfendants, 
or either of them, that  said docunlents constitute a deed conveying said 
lands to a purchaser for the sum of $3,500, as alleged in the complaint? 
A l n s ~ w r  : Yes. 

2. Was  the execution and delivery by plaintiff of the note and deed of 
trust described in  the complaint procured by the fraud and misrepre- 
sentation of -1. R.  Thomas, I;. -4. TTTaggoner, partners, trading under 
the firm name of 3Iecklenburg Realty and Insurance Company, aq 
alleged in the complaint ? -1nsn-er : Yes. 

3. Did the Nercliants and Farmers National Bank of Charlotte, 
X. C., purchase the note and dced of trust of N a r y  J. Parker,  described 
in the complaint, in due course, for value, prior to the maturity thereof, 
arid without notice of any defect therein or defense thrreto? Answer: 
Yes, for $2,496.00. 

Upon said verdict the plaintiff tendered judgment, decreeing the sur- 
render and cancrllation of the note and deed of trust. The  trial judge 
refused to sign this judgment, but signed judgment, the material par t  
of which is as follonys: "Now, therefore, upon motion of Cansler & 
Cansler, attorneys for the defendants, J. A. Stokes, trustee, and Ner-  
chants and Farmers  n'ational Bank of Charlotte, N. C., it  is ordered 
and adjudged that  the promissory note dated 12 December, 1924, exe- 
cuted by plaintiff in favor of A. R. Thomas in  the sum of $2,600, as set 
out in paragraph one of the further a n m e r  and defense of said bank 
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filed in  this action, together nit11 the deed of trust from plaintiff, J. A. 
Stolccs, trllstec for said 1. R. tho ma^, recorded in the office of register 
of decds for Mccklenburg County, in Book 571, a t  page 33, as set forth 
in E ~ l i i b i t  '-1' attached to tlie complaint in fhis action, he and the same 
llcrt>by are tleclared valid and binding obligations of the plaintiff to the 
cstent of $2,496, with intcrest thtmon from 15 Decemljer. 1021,  until 
paitl at 6 per cent per m1111n1, payable scinianln~ally o i ~  the 12th days 
of J u u e  and December, fol loring the (late of said note; that  said hank 
be, anti it  hereby is dcrlaretl and adjndgetl the owner and holder of said 
notc and deed of trust in dne coume, for value, prior t c  maturity, and 
nithout notice of any infirmitics ther r i l~ .  

I t  is further con4dercd and adjudged that  the said note and deed of 
tnlst  above v t  out haying bcen obtained by the said A. -R. Thomas and 
L. .\. T\7ag~oiler 11,' fraud and nlisrepresentation it is  ordered that  s ~ i d  
note ant1 mortgage as to the snit1 Thonlas and Waggoller be declared 
l-oid n ~ l d  of no force ant1 effcct in SO fa r  as they are concerned. 

I t  is furthcr ordcred :ind adjudged that  the plaintiff recover her 
c o ~ t s  of thc defeilclants, to be taxed by the clcrk of this court." 

F1,om tlw rcfuqal of tlic judgcl to sign the judgment telldered by plain- 
tiff, tlie plaintiff appeals, assigning errors. 

B n o c n ~ s ,  J. The dominant question of law presented is, whether or  
not thc transaction constituted fraud in the f a c f u m  or fraud in the 
treatv. 

I f  t h t ~  tranqnction cons t i tu td  fraud in the f ac tum,  th3 notc and the 
deed of trust llcld by the dcfentlant bank is a nullity and 7;oid. I f ,  upon 
the othcr hand,  the eridence divloses only fraud in the treaty, the note 
antl deed of trust n-odd bc roidahle as bet~veen the original parties 
thcrcto, but binding in  the lmnds of a third pcJrson who w,is the innocent 
lioltl(~r thereof. The  rule is stated thus in X d i n  ?;. B u f o ~ d ,  115 X. C., 
260: '(The f i r ~ t  q~lestion to he considered is  ~ h e t h e r  the mortgage ese- 
cutetl by the dc~fcndants to the plaintiff is absolutely roitl by reason of 
fraud in thc f n i - f u m .  I f  such be tllc case, i t  would br immaterial 
~rl iethcr the plaintiff is an  illnocent party, since the deed being a 
nullit-, no rights could be assertrd under it i n  faror  3f any person 
whomsoever." 

The line of demarc~:ction bctncen fraud in tlic f a c t u m  and fraud in  
the treaty is frequently obscure and in a measure dependent upon the 
attc~ntlnnt facts antl circumstances. There are. llowerel, certain well 
~ w o g n i z ~ t l  intlicin of fraud in the t r ~ a t y  or negotiations between the 
parties. Tliese may be classified as follo~vs: 
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1. Where there is misrepresentation as to the contents of the instru- 
ment and the person signs the identical instrument which he intended 
to sign. 

2. Where there is undue influence exerted upon the party signing an 
instrument; provided, of course, he has legal capacity. 

3. Where the complaining party can read the instrument which he 
signs, seals and delivers. but fails, refuses or rleglects to do so. 

There are also well marked indicia of fraud in the factum, which 
may be classified as follows : 

1. Surreptitious substitution of one paper for another. 
2. The false reading of a deed or other instrument, upon request, to 

a blind or illiterate person. 
3. Fraud, imposition or artifice practiced upon the person signing an 

instrument by n~eans of which his signature to the instrument is pro- 
cured. 

4. Where the execution of the instrument is procured by trick, arti- 
fice or imposition other than false representations as to the contents of 
the instrument. 

5 .  Want of identity between the instrument executed and the one 
intended to be executed. McArthur v. Johmon, 61 N.  C., 317; Medlin 
I * .  Buford, 115 AT. C., 260; Dixon u .  Trust Cu., 115 N.  C., 274; Cutler v. 
R. R., 128 N. C., 478; Gri$n v. hnzber Co., 140 N .  C., 519; Lanier v. 
Lumber Co., 177 S. C., 200; Curry v. Alalloy, 185 N .  C., 206; Furst 
v. Xerm'tt, 190 N. C., 397. 

The plaintiff contends that the answer of the jury to the first issue 
is a finding of fraud in the factum. If this be true, the plaintiff was 
entitled to the judgment tendered by her and which was refused by the 
court. There was sufficient evidence of fraud in the factum to be sub- 
mitted to the jury, but an examination of the charge of the court will 
disclose that this phase of the case was not presented to the jury. I f  
there was fraud in the factum, the note and deed of trust never existed 
in contemplation of lav, and the defendant bank could not recover. I f ,  
upon the other hand, there was fraud in the treaty, and the bank was 
an innocent holder, as defined by lam, it could recover the amounts 
properly disbursed by it. 

Under these circumstances it was the duty of the trial judge to draw 
the distinction betmen the two principles and to declare and explain 
the law arising on the evidence as required by C. S., 564. 

I n  Sichols v. Fibre Co., 190 K. C., 1, Connor, J., says: ('A failure 
to comply with the statute must be held as error. The error was not 
waived in this case by failure of the defendant to request special instruc- 
tions." 
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RECTOR V. COAL Co. 

The  record in this case now before us discloses the identical situation 
that  existed i n  the  case of Furst C. Xer r i t t ,  supra. I n  that  case, the  
plaintiff mas a third party, claiming to bc> a n  innocent holder of the 
instrument in controversy. There was evidence tending to establish 
fraud in the factum and fraud in the treaty. Stacy, C. J., speaking for 
the Court, said: "The charge of the court, as sent u p  is  defective in 
that  i t  fails to draw the distinction between the two pleas, and thus falls 
short of a declaration and explanation of the law arisiing on the evi- 
dence." 

I n  this case all parties are entitled to have all issues of fact and the 
law arising thereon clearly and definitely presented to the jury. The  
record does not disclose that  this nTas done and a new tr ial  is awarded. 

New trial. 

MRS. SAM RECTOR, ADMX., v. SOUTHERN C0.4L CO. 

(Filed 31 December, 1926.) 

Segligenw-Animals-RIaster and Servant-Employer and Eniployee- 
Evidence-Nonsuit. 

Where the evidence tends on l j  to show that the plaintiff, a n  e ~ n ~ l o j e e  
of the defendant, was experienced in takinq care of 11 mes  and mules, 
was injured while in the course of his enlployment when entering a stall 
of a mule, by being caught by the animal snddenly turnlng around anrl 
catching him and mnching him between its rump and the side of the 
stall, causing the injury in suit, without evidence that the mule had b j  
its vicious habits caused injury of this or other like kinds, or that the 
habits of this particular mule were more ~icious than those of mules 
generally, or that the owner was aware of ~ t s  being mow than ordinarily 
ricious, defendant's motion for judgment a< of nonwit is properly 
granted. 

CIVIL ACTIOK, tried before Harding, J., at  J u n e  Term, 1926, of BUN- 
COMBE. 

The  plaintiff, S a m  Rector, instituted an  action against the defendant 
for damages sustained by reason of being struck by a mule. T h e  plain- 
tiff died pending the action, and his wife was a p p o i n t ~ d  administratrix, 
and came into court and adopted the complaint filed in the lifetime of 
her husband. 

Deposition of the deceased was taken prior to his death, ill which he 
testified: "I mas employed to do most everything. I fed horses, took 
care of the barn, chickens, shoveled coal, sawed wood, and just general 
work. . . . I t  was my duty to gather the eggs laid by the chickens 
and deliwr them to the Southern Coal Coinpany's office. . . . I n  
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April, 1924, the company had something like twelve to twenty mules. 
. . . The mules were kept in the stables when they were not at  
work. The stalls and stables where the mules stood were arranged to 
head into each other along the walls, and when the mules were in  the 
stalls the back was open. I n  going into the stalls, it was necessary to 
pass by where you had a mule in the stall. . . . I n  April, 1924, 
the superintendent gaTe me orders to gather eggs for Mr. Shepherd, on 
which date the coal company had a mule of ~ i c i o u s  habits in one of its 
stalls. I can't tell you now what the vicious habits of the mule were. 
. . . If you touched it or went to go by it, it would whirl to get 
away, and if it could, it would catch you. I f  you got away, you were 
lucky, and if you didn't, you had to take it. I t  was just generally skit- 
tish and scared to death all the time. . . . I told &-. Parker (man 
in charge of the stables and mules) that old mule mas dangerous, and 
that it would kill somebody some of these days, and he said it had no 
sense. Mr. Parker told me he would try to get rid of a lot of the mules, 
but I can't say whether he picked out that identical mule or not." 

On the day of his injury the plaintiff was told by his foreman to see 
if he could find a setting of eggs for a customer. The hens laid in all 
of the stalls where the mules were kept. The plaintiff took a basket to 
gather the eggs, and after going into one or two stalls, went to the stall 
where the mule in contro~ersy was. 

The plaintiff testified further:  "After I came to the stall and just 
after I come to this one, I started in and said 'whoa,' and this vicious 
mule was so quick it knocked the breath out of me. . . . I t  caught 
me with its rump against a 4 x 4 post and my back against that post- 
caught me and pinned me back and just shut my breath off. . . . 
So far as my duties in taking care of horses and mules were conckrned, 
I knew what to do. . . . I had been familiar with the care of horses 
and mules part of my life, but had not been fooling with them for 
about six or seven years, but back of that time I had been. I had 
worked mules on the farm most of my life, and was pretty well familiar 
with mules. . . . I know that mules don't have the intelligence of 
horses. . . . I don't know of any other bad or ~ ~ i c i o u s  act com- 
mitted by the mule except the injury received by me. He  nearly ran 
over me two or three times before. . . . That mule had never in- 
jured any other person to my knowledge. If it did injure any person 
during the time I had charge of it, I don't remember. . . . I t  was 
not necessary for me to pass by the hips of the mule in order to gather 
the eggs, as I could have gone around, untied the mule, and driven it 
out of the barn, but I never thought of it in that way." 

Another witness for plaintiff testified that at  the time Rector was 
injured "this mule was in his stall jumping, and as Rector went in by 
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the side it jumped against him and knocked him against the mall. After 
Rector ment out the mule was kicking at a cow in the bhird back stall. 
The mule jumped against his chest, and the hips of the mule jumped 
against the chest of Rector and Rector was mashed against the wall of 
the partition of the stable. . . . The mule v a s  jumping, and he 
spoke to the mule after he started in and went up to the other side, 
and, as he did so, the mule's hips caught him against the wall." 

Issues of negligence and contributory negligence and damages were 
submitted to the jury and were answered in faror of the plaintiff in 
the sum of $600. 

From judgment rendered upon the verdict, thc defendant appealed. 

George ,If. Prifchard and Thomas S. Rollins f o ~  plaintif 
TV~aver and Patla for defendant. 

BROGDEX, J. The question of lax7 presented by this case is, what 
duty does the owner of a mule o m  to an employee who has charge of 
the mule and ~ h o  noes into the stall where the mule is?  

u 

,4 mule is a melancholy creature. I t  is a nullius filibs in the animal 
kingdom. I t  has been said that a mule has neither "pi-ide of ancestry 
nor hope of posterity." Josh Billings remarked that if l e had to preach 
the funeral of a mule he vould stand at  his head. J h w  love and net 
horses, dogs, cats and lambs. These domestic animals have found their 
v a y  in literature. Shakespeare said of a horse: "I mill not change my 
horse with any that treads but on four pasterns, when I bestride him 
I soar. I am a hawk: he trots the air:  the earth sings when he touches 
it." But nobody loves or pets a mule. No poet Yhas ever penned $ 
sonnet or an ode to him, and no prose writer has erer paid a tribute to 
his good qualities. H e  is kicked and cuffed, and beaten and sworn at, 
and frequently undarfed and forced to work under ex1,remely adverse 
conditions; yet, withal, he has a grim endurance and a siubborn courage 
which surv i~es  his misfortunes and enables him to do a large portion 
of the world's rough work. 

I t  is a matter of common knowledge among men who know mules and 
deal with them, that they are uncertain, moody, and morose. 

This particular mule, charged with injuring plaintijf, was referred 
to in the oral arugment as an "unsafe mule" nnd as an "unsafe tool and 
appliance." The idealist may drcanl of the day when the "world is 
safe for democracy," but this event d l  perhaps a r r i ~ ~ e  long before the 
world mill be safe from the heels of a mule. 

The evidence in this case discloses that the mule of the defendant did 
not kick or bite or attack the plaintiff, but that as the plaintiff ment 
behind the mule into the stall, he whirled around and h ~ s  rump pressed 
the plaintiff against a part or partition of the stall and mashed him. 
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The liability of an owner for injuries committed by domestic ani- 
mals, such as dogs, horses and mules, depends upon t r o  essential facts: 

1. The animal inflicting the injury must be dangerous, vicious, mis- 
chievous or ferocious, or one termed in the law as possessing a "vicious 
propensity." 

2. The owner must have actual or constructive knowledge of the 
vicious propensity, character and habits of the animal. Cockerlzam v. 
S i s o n ,  33 N .  C., 269; Harris c. Fisher, 115 N .  C., 318; Hallyhurton v. 
Fair .-lssociation, 119 N. C., 526;  S. v. Smith,  156 N. C., 628; Lloyd v. 
Rowen, 170 N. C., 216; Tolin 1;. Terrell (Ky.), 117 S .  W., 290; Dix v. 
Somerset Coal Co. (Mass.), 104 N .  E., 433; Haneman v. Western Xeat  
Co. (Cal.), 97 Pac., 699; Weigand v.  Atlantic Refining Co. (Pa.) ,  42 
Atlantic, 132. 

The general rule supported by the overwhelming weight of authority 
is thus stated in Hallyhurton v. Fair Asso., 119 N. C., 526: "There was 
no evidence that either of the defendants, at the time the horse was 
entered, or at  the time of permitting him to be entered or run, had any 
knowledge that he was ~vild, dangerous or untrained. Before the owner 
of a domestic animal can be charged for injuries inflicted by it, it must 
be known that the owner had knowledge of the fact that the animal 
was vicious or unruly." Also in S .  v. Smith, 156 S. C., at  p. 632, 
Justice Walker says: ('Damage may be done by a domestic animal kept 
for use or convenience, but the rule is that the owner is not liable to an 
action on the ground of negligence, without proof that he knew that the 
animal was accustomed to do mischief." 

The determinative inquiry, therefore, on this record is whether or not 
there is any competent evidence that defendant's mule was "accustomed 
to do mischief." 

The testimony of the plaintiff is set out at  length. I t  appears that 
the plaintiff testified: "I cannot tell you now exactly what the vicious 
habits of the mule were. . . . I f  you touched it or went to go by 
it, it would whirl to get away, and if it could, it would catch you. 
. . . I t  was just generally skittish and scared to death all the 
time. . . . I don't know of any other bad or vicious act committed 
by the mule except the injury received by me. H e  nearly ran over me 
two or three times before. . . . That mule had never injured any 
other person, to my knowledge. I f  it did injure any person during the 
time I had charge of it, I don't remember it." I t  is true that the plain- 
tiff testified: "I told Mr. Parker that old mule was dangerous and that 
it would kill somebody some of these days. He  said it had no sense." 
This statement of plaintiff mas a mere declaration of a conclusion, and 
is not supported by his evidence, because it clearly appears that the 
mule had never injured any one else before or since the injury to the 
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 lai in tiff, and that the particular act of the mule in  whirling around 
when the plaintiff went in the stall, was the only "bad or vicious act" 
committed by him. This evidence mould almost amount to giving the 
mule a "good character." 

The defendant offered no evidence, and, after viewing the evidence 
of the plaintiff with that liberality which the law requires, it does not 
appear that the act complained of was in itself a vicious act or one 
flowing from a ('vicious propensity." This conclusion is supported by 
the law as declared in Tolin v. Terrell, supra, in these words: "In spite 
of the fact that there was testimony to show that this mule mas of so 
gentle a disposition the children could play at its heels, it is a matter 
of common knowledge and common experience that there is no telling 
when or under what circumstances a mule will or will not kick. The 
only way to escape danger from the feet of a mule is not to go within 
the radius of its heels." 

I n  Dix v. Somwset Coal Co., supra, the Court said: "So far as ap- 
pears by the evidence there is nothing to clhow that before the attack 
upon the plaintiff the horse eyer had exhibited any ugly or mischievous 
propensities or habits, if they existed.'' Slso in Haneman v. Western 
Meat Co., supra, the Court said: "I t  does not appear i,hat any person 
was ever before kicked by him. . . . I n  this case it is not shown 
that the horse was possessed of any characteristic vice, 01. that defendant 
knew of any such vice." 

The case of Weigand v. Atlantic Refining Co., supra, is directly i n  
point. I n  that case the plaintiff was an <.xperienced driver, but had 
been in charge of the team only four or five days. "In the afternoon, 
after having returned to the stables and cleaned the mules, he went into 
the stall for the purpose of leading one of them to the blacksmith shop. 
As he took hold of the halter, the mule threw its head around, struck 
the plaintiff and knocked him down, and then struck and kicked him." 
The Court said: "As it was not shown that the mule had ever before 
injured or attempted to injure any one, or that it had manifested in 
any way a vicious disposition, there was nothing in the testimony to 
warrant a recovery." 

Upon the whole record, therefore, we are of the opinion that there 
was no sufficient evidence that the mule was "accustomed to do mis- 
chief," or that the owner had actual or constructive krowledge of any 
vicious or dangerous habit, or propensity, and that the motion for non- 
suit should have been allowed. I f  recovery could be permitted under 
the facts in this case, then every farmer or contractor in the State could 
ill-afford to keep a mule. 

Reversed. 
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I. 11. WELCH v. PH(EN1X IKSURAXCE COMPANY, LTD. 

(Filed 31 December, 1926.) 

Insurance, Fiire-Contrac~Stipulatioa~ReqUirement as to Time of 
Bringing Action. 

Where the plaintiff has delayed bringing his action to recover loss by 
fire under a standard form of insurance, beyond the time therein speci- 
fied, without evidence of a waiver of this pro~ision of the policy, a judg- 
ment as of nonsuit thereon is properly granted. 

APPEAL by plaintiff from Oglesby, J., at June Term, 1926, of 
GRAHAM. Affirmed. 

Action on policy of insurance. From judgment dismissing the action, 
as upon nonsuit, at the close of all the evidence, plaintiff appealed to 
the Supreme Court. 

R. L. Phillips for plaintiff. 
Merrimon, Adams d A d a m  for defendant. 

PER CURIAM. The policy on which plaintiff seeks to recover is a 
Standard Fire Insurance Policy of the State of North Carolina, C. S., 
6436-37. I t  is dated 6 November, 1924, and insures plaintiff and an- 
other, as their respective interests may appear, for the term of one 
year, against loss and damage by fire to property described therein. 
The policy contains the following clause: 

"No suit or action on this policy, for the recovery of any claim, shall 
be sustainable in any court of law or equity, unless the insured shall 
have complied with all the requirements of this policy, nor unless com- 
menced within twelve months next after the fire." 

Plaintiff's evidence tended to show that the property covered by the 
policy was destroyed by fire in November, 1924, after the issuance of 
the policy; this action was commenced on 16 March, 1926. The judg- 
ment dismissing the action is sustained upon the authority of Tatham 
v. Insurance Co., 181 K. C., 434. 

Plaintiff's contention that defendant had waived the provision in the 
policy limiting the time within which an action must be commenced, 
cannot be sustained. Neither denial of liability nor refusal to pay the 
loss is a waiver of this provision. 26 C. J., 481. Section 676. There is 
no evidence of any intent on the part of defendant not to rely upon this 
provision, or of any conduct on its part which caused plaintiff to delay 
bringing his action. 

There are other grounds upon which the judgment may well be sus- 
tained. Failure of plaintiff, however, to commence the action within 
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t~velve months next after the fire, without allegation and proof of waiver 
or estoppel, precluding this defense is sufficient. The decisions of this 
Court are all to this effect. Beard v.  Sovereign Lodge, 184 n'. C., 154, 
and cases cited in  the opinion by ddams ,  J. The  judgment is 

Affirmed. 

THE BOARD O F  COJIJ l ISSIOSEliS  O F  JOHKSTOK COlTSTT ET AL. r. 
Z. L. L ~ R l h k ' .  

(Filed 9 September, 1926.) 

APPEAL by plaintiffs from judgrnent of Sinelair, J., 22 May, 1926, 
of JOHNSTON. Affirmed. 

James D. Parker for plaintiffs. 
Abrll cC. Shepard a~zd Leon G. Stewns for defendant. 

PER C~RIAII .  We  hare  read with care the facts in the agreed case 
and the judgment of the court below. I n  law we can fi1d no reversible 
error. The judgment of the court below is 

Affirmed. 

AR'SIE PRIDGEN, WIDOW OF J. HENRY P R I D G E S ,  DECEASED, V. SIDNEY 
PRIDGEK ET AL. 

(Filed 29 September, 1926.) 

8. T.  T7alentine arid Cooley & Bone for plainti f .  
TV. H.  I-arborough, Austin d Davenport and IV. X. Person for de- 

fendants. 

PER CURIAM. This n-as a special proceeding brou@ht by plaintiff 
against defendants to lag off dower in  the lands of her husband, 
J. Henry Pridgen, deceased, in  which it was alleged that he was seized 
and possessed during corerture. The  defendants, childl.en of the first 
marriage, set u p  as a defense a par01 trust and a certain paper-writing 
in  which J. Henry Pridgen re se r~ed  a life-estate in the "Hometract" 
of 115y2 acres more or less, oil which he  resided, and z t  his death the 
land to be equally divided between them. The paper-writing was 
>mitten and executed on the day before J. Henry Pridgen's second mar- 
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riage, and the paper-writing gave the land at his death to the children 
of his first marriage. 

From a careful review of the evidence we think the court below tried 
the case in accordance with the opinion of Varser, J., in Pridgen v. 
Pridgen, 190 N. C., p. 102. The judgment below is 

Affirmed. 

R. G. JACKSOX v. GEORGE DAIL. 

(Filed 29 September, 1926.) 

APPEAL by defendant from Sun%,  J., at April Term, 1926, of PITT. 
No error. 

W .  -4. Darden for the plaintiff. 
Skinner, Cooper & Whedbee for defendant. 

PER CURIAAI. After an examination of the record and the exceptions 
we find no reversible error. 

No error. 

GREEXT'ILLE ICE AND COAL COMPANY v. H. C. VENTERS. 

(Filed 29 September, 1926.) 

Contract-Statute of Frauds--Direct Obligation to Pay Debt of Another. 
An original or direct promise to pay for a commodity or merchandise 

on the order of the promissor does not fall within the meaning of our 
statute of frauds, requiring the promise to be in writing to bind the 
promissor. 

CIVIL ACTION, tried before Suns, J., and a jury, at May Term, 1926, 
of PITT. 

The plaintiff instituted an action against the defendant to recover 
the purchase price of certain coal sold by the plaintiff to the defendant, 
but delivered to the Greenville Shelmardine Railroad. There was evi- 
dence tending to show that the defendant came to the office of the plain- 
tiff and requested the plaintiff to furnish to the railroad such coal as 
might be required, and that he would pay therefor. The defendant 
denied that he had made any such contract with the plaintiff, but that 
the coal had been purchased for the use of a railroad in which the de- 
fendant was interested, and the debt was the obligation of the railroad. 
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Issues were submitted to the jury and answered in favor of the 
plaintiff. 

From judgment on the verdict the defendant appealell. 

Albion D u n n  for plaintifl. 
L. TT'. Gaylord for d e f e n d ~ ~ n t .  

PER CURIAAI. The only question of law presented is whether or not 
the debt was the original obligation of the defendant or whether he was 
secondarily liable thereon. 

The only exception in the record is to an excerpt from the charge 
of the trial judge as follows: "Ordinarily, when you become responsible 
for another's debt, the contract must be in writing, but, if the promise 
is made before the goods, in this instance coal, is supplied, it need not 
be in  writing.'' 

The next paragraph in the judge's charge is as follows: "So, if you 
find by the greater weight of the evidence, the burden being on the 
plaintiff, by the greater weight of the e~idence, that the defendant 
promised and agreed to pay for such coal as plaintiff furnished to the 
railroad company, your answer to the first issue would be yes." 

I t  is too well established to require a citation of authorities that the 
charge of the court must be construed as a whole and in its entirety. 
The statute of frauds does not apply to an original oldigation of the 
promissor. N o v e l t y  Co. v. A ~ ~ d r e l c s ,  188  N .  C., 59 ; J e  2kin.s v. Holley,  
140 N. C., 379; Pcele v. Powell ,  156 N .  C., 553. 

The trial judge properly left with the jury the determination of the 
question as to whether the defendant expressly promised to pay the 
debt in litigation. The jury has determined that issue in  favor of the 
plaintiff. 

No error. 

J. VERNON BLADES v. B. F. PICKLES, TRUSTEE, ET AI.. 

(Filed 6 October, 1Y26.) 

APPEAL by defendants from hTunn, J., at March Term, 1926, of 
JONES. 

Civil action to quiet title or remove cloud therefrom. 
From a verdict and judgment in favor of plaintiff, the defendants 

appeal, assigning error. 

N o  courwel appearing for plaintiff. 
F.  C. Br inson  and Moore & D u n n  for defendants. 
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PER CGRIAN. The appeal presents the single question as to whether 
the verdict is sufficient to support the judgment. I t  is found by the 
jury, in response to the seventh issue, that whatever rights the defend- 
ants may have had to the lands in question, they are now barred by the 
atatute of limitations from asserting them. This issue alone disposes of 
the case and is sufficient to support the judgment. I t  was submitted 
without objection, and there is no exception challenging the correctness 
of the verdict. 

No error. 

STATE v. C .  A. MEYERS. 

(Filed 13 October, 1926.) 

APPEAL by defendant from Grady, J., at February Term, 1926, of 
the Superior Court of SAMPSON. NO error. 

Attwney-General Brummitt  and Assistant Attorney-General Nash 
for the State. 

Butler & Herring for defendant. 

PER CURIAM. The defendant was indicted for a breach of the pro- 
hibition law and was convicted. This is his second appeal. 8. v. Meyers, 
190 N .  C., 289. The case seems to have been tried in  substantial 
compliance with the prerious decision and the law .generally applicable, 
and we find in the record no ralid reason for granting another trial. 

No error. 

IN RE WILL OF MARY E. BELL. 

(Filed 13 October, 1926.) 

APPEAL by caveators from Devin, J., at June Term, 1926, of CAR- 
TERET. 

Issue of devisavit vel non, raised by a caveat to the will of Mary E. 
Bell. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

The verdict establishes: (1) That the paper-writing propounded was 
duly executed in manner and form as prescribed by statute for the 
execution of wills; (2) that Mary E. Bell had sufficient mental capacity 
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to execute the same as her last will and testament; (311 that its execu- 
tion was not procured by undue influence; and (4) that the paper- 
writing propounded, and every part thereof, is the last will and testa- 
ment of Mary E. Bell, deceased. 

From a judgment on the verdict in favor of proponnder, the cave- 
ators appeal, assigning errors. 

Ward & Ward, J .  F.  Duncan and Cowper, TYhitaX~er ie. Allen for 
caveators. 

D. L. Ward,  N .  Leslie Davis and D. L. Ward, Jr., for propounder. 

PER CURIAM. A careful perusal of the record leaves us with the im- 
pression that the matter has been heard and determined substantially 
in accord with the principles of law applicable, and that the validity 
of the trial should be sustained. ,411 questions in d i~~pute  have been 
settled by the verdict, and no action or ruling on the part of the trial 
court has been discovered by us which me apprehend should be held 
for reversible error. 

The exceptions relating to the admission and exclusion of evidence, 
and those directed to the charge, must all be resolved in favor of the 
validity of the trial. No new question of law or one not heretofore 
settled by our decisions is presented by the appeal. The verdict and 
judgment will be up held. 

K O  error. 

C. L. HINSON v. GEORGE H. DUVAL ET I:S. 

(Filed 13 October, 1926.) 

APPEAL by plaintiff from Bond, J., at February Term, 1926, of 
LENOIR. 

Civil action for damages brought by plaintiff husbtmd against his 
wife's parents for alienating the affections of his wife and causing her 
to desert him. 

From a verdict and judgment in favor of defendants, the plaintiff 
appeals, assigning errors. 

Shaw, Jones & Jones for plaintiff. 
Rouse & Rouse for defendants. 

PER CURIAM. The record contains several exceptions which were the 
subject of earnest debate before us, and while they are not altogether 
free from difficulty, a careful perusal of the entire recorl3 leaves us with 
the impression that no sufficient evidence, competent to fix the defend- 
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ants with liability, v a s  offered on the hearing of the cause. I n  this 
view of the case, we deem i t  unnecessary to discuss the assignments of 
error. 

The verdict and judgment will be upheld. 
Yo error. 

H. ABDALLAH v. CHARLES F. DUSS ASD CLARK JIlLLER. 

(Filed 20 October, 19%) 

APPEAL by defendant, Charles F. Dunn, from Bond, J., at  June  
Term, 1926, of LENOIR. N O  error. 

Two actions, one entitled "Clark Xiller I-. Charles F. Dunn," and 
the other, "H. Xbdallah v. Charles F. Dunn and Clark Niller," pend- 
ing in  the Superior Court of Lenoir Countv, Ivere consolidated for trial 
at  June  Term, 1924. The relief demanded in  both actions required an  
accounting between defendants Dunn and Niller. Dunn is the holder, 
by endorsement of the payee, of a note secured by mortgage on land 
executed by Niller. Since Dunn became the owner of the note Miller 
has conveyed the land described in the mortgage to plaintiff, Abdallah, 
who, as part of the consideration for the conreyance, assumed payment 
of the note. There was a controversy between JIiller and Dunn as to 
the amount due upon the note. From judgment in accordance with the 
verdict, and admissions in the record, defendant Dunn appealed to the 
Supreme Court. 

Sutton c f  Green for pla in t i f .  
Charles F. Dunn in propria sua. 

PER CURIAM. Upon an appeal by defendant Dunn to this Court, 
from judgment rendered at  June Term, 1924, of Superior Court of 
Lenoir County, appellant's assignments of error Irere sustained and a 
new trial ordered. Xi l le r  v. Dunn, 188 S. C., 397. Issues necessary 
to a judgment finally determining the rights of the parties, involving 
the amount paid by Dunn to Copeland Bros., by whom the note was 
transferred to Dunn, and the application of payments, aggregating 
$100, made by Miller to Dunn, after the transfer of the note, vere  not 
submitted to the jury on the former trial. Upon the new trial the facts 
involved in  the issues suggested hare  been found by the jury, upon com- 
petent evidence, and under instructions free from error. Appellant's 
exceptions to the admission of evidence, to issues submitted, and to the 
judgment, cannot be sustained. The judgment is affirmed. There is 

KO error. 
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SIIEHRILL U .  ROHERTSON ; SEAL 0. C O X S T R V C T I ~ ~  Co. 

MRS. R. G. SHERRIIL ANT) n. ,u- s .  a ioTon c o a i r A s Y  r. 
C. W. ROBERTSON. 

(Filed 20 October, 1926.) 

APPEAL by defendant from Burnhill, J., at  March Term. 1926, of 
WAKE. NO error. 

R. Pearson Upchurch for plaintiff. 
B. C.  Beckwith for dcfcndanf. 

PER CURIAM. The plaintiffs instituted this action to recover a 
judgment for $164.70. They alleged that  Xrs .  Sherrill was the owner 
of a S ta r  sedan v-hich had been damaged by the mror~gful and negli- 
gent conduct of the defendant's son; tha t  the drfendant had authorized 
her to have the car rcpairctl hy the D. & S. Motor Company a t  his 
expense; that  the repairs were made and that thc cost was the amount 
sued for. T h e  defendant denied the allegcd agreement and contended 
that 11c was not liable for the negligence of his son (who was tmenty- 
three years of age) i n  driving n car o\vned bp a third party. On  the 
trial there was evidence tending to show that his son had been charged 
in the city court with reckless driving and that  upon th r  defendant's 
agrccrncnt to pay the damage the judgment against t l ~ e  son was sus- 
pentlrd. I t  is  argued that  such :In agreement should lot be enforced 
because i t  i~ contsary to public policy. Ri'spcss c. Spl'nning Co., 191 
N. C., SOD. The defendant, howxer ,  expressly denied that  he had made 
any agreement in  consideration of a suspei~ded judgment. This ques- 
tion was not presented to the jury, tlie issues which were answered 
against the defendant being whether he had agreed io pay for the 
repairs, and if so the amount he  v a s  due. W e  find 

Xo  error. 

J. C. NEAL, J R ,  I-. HAGEDORS COSSTRUCTIOS COMPASY ET AL 

(Filed 27 October, 1026.) 

1. Referencc-E~idence-~4ppeal and Error--Review. 
The Supreme Court \ \ i l l  not  on alqical re~icn-  the findings of the 

referee, upon sufficient legal evidence, approved by tlie court. 
2. Contract-Subcontracts-Direct Promise to Pay-Consideration. 

The direct promise of :1 co~itractor t o  pay for work clone for its sub- 
contractor is supported by a considrr:~tion. : I I I ~  i~ cnforceablc. 



N. C.] FALL TERM, 1926. 817 

APPEAL by defendants from Midyette, J., at January Term, 1926, of 
BRUNSWICK. Affirmed. 

Action to recover for services rendered upon an express contract to 
pay for same. 

From judgment confirming the reporf of the referee, and in accord- 
ance therewith, defendants appealed to the Supreme Court. 

C. E d  Taylor for plaintiff. 
C. D. Weeks  for defendant. 

PER CURIAM. Defendants assign as error the refusal of the court to 
sustain their exceptions to findings of fact by the referee, There was 
evidence at  the hearing to sustain these findings of fact. The contro- 
versy between plaintiff and defendants was as to whether the construc- 
tion company had expressly agreed to pay plaintiff for work which he 
bad performed and which was included in a subcontract between the 
construction company and Wise &. O'Donnell, subcontractors. There 
was evidence tending to show that plaintiff declined to undertake this 
work at  the request of the subcontractors, and agreed to do the work 
only after the construction company, at the request of the subcontrac- 
tors, had agreed to pay for same direct to plaintiff, and not through the 
subcontractor. Defendants contended that the construction company 
agreed to make payment for the work to plaintiff, only on account of the 
subcontractors; that the construction company had ooerpajd the sub- 
contractors and owed them nothing. 

There was sharp conflict in the evidence as to the facts involved in 
the respective contentions of the parties; as there was evidence, how- 
ever, to sustain the referee's findings which the judge approved, the 
assignments of error cannot be sustained. I n  Dumas v. ~Iforrison,  175 
N. C., 431, it is said, by Walker ,  J.: "It must be remembered that a 
judge of the Superior Court in reviewing a referee's report is not con- 
fined to the question whether there is any evidence to support hais find- 
ings of fact, but he may also decide that while there is some such evi- 
dence, it does not preponderate in favor of the plaintiff, and thus find 
the facts contrary to those reported by the referee. The rule is other- 
wise in  this Court, when a referee's report is under consideration. We 
do not review the judge's findings, if there is any evidence to support 
them, and we do not pass upon the weight of the evidence." 

Upon the findings of fact by the referee, approved by the judge, the 
Hagedorn Construction Company was ~ r i m a r i l y  liable to plaintiff. I t s  
agreement to pay for the work was not without consideration. I t  was 
obligated by its contract with the State Highway Commission to have 
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this work done. I t s  agreement with plaintiff was made with the con- 
sent, and indeed at  the request, of the subcontractor. Assignments of 
error based upon exceptions to the refusal of the court to sustain their 
exceptions to the conclusions of lam of the referee, cannot be sustained. 
We find no error. The judgment is 

Affirmed. 

SAMUEL WOLF v. H. GOLDSTEIR'. 

(Filed 27 October, 1!126.) 

Appeal and ErroMudgments Set Aside--Discretion af Court. 
The discretion of a trial judge to set aside a rerdict is practically un- 

limited, and will not be reviewed on appeal except in matters of abuse, 
instances not likely to arise. 

&TEAL by plaintiff from N i d y e t t e ,  J., at March Civil Term, 1926, of 
NEW HAKOVER. Affirmed. 

Rodgers  & Rodgers  for plaintif f  
N o  counsel for de fendan t .  

PER CURIAM. Plaintiff brought this action to recover on certain 
notes alleged to have been executed by defendant to Idylish, Mann & 
Drucker, for a valuable consideration, before maturity, endorsed, sold 
and delivered to the plaintiff by payee. That no part of the notes have 
been paid, and that the same are due and owing. 

Defendant sets up certain defenses not necessary to set forth. 
The issues submitted to the jury and their answers thereto, mere as 

follows : 
"1. Were the notes sued upon extorted from the defendant by threat- 

ening to defeat the offer of composition made by him in the bankruptcy 
proceedings instituted against him? Answer : No. 

"2. Were the notes sued upon procured from the defendant in fraud 
of his other creditors? Answer: No. 

"3. Were the notes sued upon executed bv defendant upon the condi- 
tion that they vere to be void if the offer of composition made by him 
was declined by the United States Court in Bankruptcy? answer: No. 

"4. I s  the plaintiff the holder in  due course of the notes sued upon? 
Answer : Yes. 

"5. I s  the plaintiff owner of the notes? Answer : Yes 
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"6. What amount, if any, is the plaintiff entitled to recover? Answer : 
$1,200 and interest at 6 per cent per annum from dates of notes." 

Upon the coming in of the verdict, plaintiff tendered judgment to the 
court below in accordance with the jury finding. The court below 
made the following order: "The verdict in this cause is set aside in the 
discretion of the court." Plaintiff assigned error and appealed to the 
Supreme Court: "For that the court refused to sign the judgment ten- 
dered by plaintiff as set forth in the record and set aside the verdict in 
his discretion and allowed the defendant the right to file an amended 
answer of payment." 

The trial court has a discretion in respect to setting aside verdict, 
exercise of which, in the absence of abuse, is not reviewable in the 
Supreme Court. 15 Enc. Digest of N. C. Reports, p. 112 and cases 
cited. 

Walker, J., in Jarnett v. Trunk Co., 142 N.  C., p. 469, says: "While 
the necessity for exercising this discretion, in any given case, is not to 
be determined by the mere inclination of the judge, but by a sound and 
enlightened judgment, in  an effort to attain the end of all law, namely, 
the doing of even and exact justice, we will yet not supervise it, except, 
perhaps, in extreme circumstances, not at  all likely to arise; and it is 
therefore practically unlimited." Billings v. Charlotte Observer, 150 
N. C., 540; Hensley 7;. Furniture Co., 164 N.  C., 148; Settee v. Electric 
Ry., 170 ,s .  C., 365; Forester v. Betts, 179 K. C., 608; Likas v. Lackey, 
186 S. C., 398; S. v. Sauls, 190 N .  C., 810. 

The judgment below is 
Affirmed. 

I,. S.  P O E ,  ADMIXI~TRATOR OF W A L L A C E  I .  P O E ,  V. D U R H A M  PUBLIC 
S E R V I C E  COMPAiYY AR'D T H O M A S  C. F O S T E R .  

(Filed 10 Sovember, 1926.) 

APPEAL by defendants from Devin, J., at March Term, 1926, of 
~ R H A J I .  Affirmed. 

Action to recover damages for wrongful death. Upon the ~ e r d i c t ,  
there was judgment that plaintiff recorer of defendants the sun1 of 
$4,500, the amount assessed by the jury as damages which plaintiff was 
entitled to recover of defendants. From this judgment defendants ap- 
pealed to the Supreme Court. 

J .  G. Lee and S. C.  Brawley for plaintif. 
TI' .  L. Foztshee, Fuller, Reade CE Fuller for defendants. 



820 I N  T H E  SUPREME COURT. [I92 

PER CCRIAAI. The Court being evenly divided in opinion, with re- 
spect to the assignments of error upon this appeal, Ilroyden, J., haring 
been of counsel for defendants, in this action, not sitting, the jndgment 
of the Superior Court of Durham County is affirmed, arid stands as the 
decision in this case without becoming a precedent. McC'a7-ter r .  I?. R., 
187 N. C., 863. 

Affirmed. 

AIRS. LILLIE B. PLEASANTS v. CITY O F  GREEXSBORO. 

(Filed 10 November, 1926.) 

Municipal Corporations--Government-Negligence. 
A city acting in a purely go1,ernmental capacity through its agents, is 

not liable in damages for an injury negligently inflicted by its agent, 
unless right to recover therefor is espressly or implifdly given under 
legislative authority. 

APPEAL by plaintiff from Webb, J., at Bugust Term, 1926, of GUIL- 
FORD. Affirmed. 

Prazier & Frmier  for plaintiff. 
Robert Moseley for defendant. 

PER CURIARI. Plaintiff contends that the sole question involved in 
this action: Where a municipal corporation uses a building owned by it 
for gorernmental purposes and also for rent and profit in  its private 
and corporate capacity, does the fact that it is partly used for govern- 
mental purposes relieve it from liability where there is negligence with 
respect to the use of the same building in its private and corporate 
capacity? This contention, from a careful perusal of the complaint, 
we do not think is sufficiently shown. The allegations oi the complaint, 
taken in the light most favorable to plaintiff, and giving her the benefit 
of every reasonable intendment upon the evidence and Every reasonable 
inference to be drawn therefrom, to which she is entitled, we think show 
that the injury complained of comes under defendant's use of the build- 
ing in  its governmental capacity. 

We think the principle applicable to this case is settled by what is said 
in Scales v. TT7inston-Salem, 189 N.  C., p. 470: " 'Unless a right of action 
is given by statute, municipal corporations may not be held civilly liabIe 
to individuals for "neglect to perform or negligence in performing" 
duties which are governmental in their nature, and including generally 
all duties existent or imposed upon them by law solely for the public 
benefit.' Municipal Corporations, see. 2623; Hi71 v. Charlotte, 7 2  3. C., 
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GROCERY Co. 2). VERNON. 

5 5 ;  Xofitt  v. Asheville, 103 N.  C., 237; dfcllhenney v. Wilmington, 127 
N .  C., 146 ; Peterson v. Wilmington, 130 N.  C., 76 ; Fisher v. New Bern, 
140 N.  C., 506; Harrington v. Greenville, 159 N.  C., 632." 

When i t  is acting in  its business or private and corporate capacity, as 
in operating a water or light plant or other business function, it is  liable 
for the conduct of its agents and servants to the same extent that  any 
other business corporation would be liable under the same circumstances. 
Xuniclc 2'. Durham, 181 N .  C., 195. 

The plaintiff i n  her brief says: "The doctrine of immunity of the 
municipality as to its torts when exercising certain functions is being 
questioned as the law progresses. 'There is no logic in  holding to this 
relic of the days of the divine right of kings. The  immunity of a sover- 
eign from suit rests upon no formal conception or absolute theory, but on 
the logical and practical ground that  there can be no legal right against 
the authority that  makes the law on which that  right depends.' 'Viewed 
from the practical standpoint of ordinary fairness, there is  no valid 
reason why a municipality which has been guilty of an  act for  which a 
private corporation would be liable, should not be required to compen- 
sate the injured party.' North Carolina Law Review, Vol. 4 (June,  
1926), KO. 3, pages 138 and 139." 

The distinction between the municipal agencies herein made has been 
long the settled law of this State, although the line of demarcation some 
times is  not easily drawn. The  people of the State-the sovereign- 
(unless restricted by constitutional limitation) through the legislative 
branch of the State government, can by statute give the right of action, 
but we are here following a long line of unbroken decisions. The de- 
murrer must be sustained. 

The  judgment of the court below is 
Affirmed. 

1\IEADOR GROCERY COJIPASY v. RUFUS VERNON 

(Filed 17 Kovember, 1926.) 

Juc~rn~nts-~4ttaclmn&~4ppaal and Em-Issues - Evidence - Sew 
Trials. 

Where in the county court the judge has signed the judgment on the 
jury's verdict that the property was wrongfully attached, the second 
issue awards damages, and thereafter on motion the judge has set aside 
the second issue awarding the damages on the ground of insufficient legal 
evidence, a judgmeut on appeal in the Superior Court holding that the 
lower court was in error in setting aside the answer to the second issue 
is in effect sustaining the first judgment of the lower court, and an order 
granting a new trial on the second issue is erroneous. 
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APPEAL by defendant from Webb, J., at June Term, 1926, of ROCK- 
INOHAM. Error. 

On the trial in the county court the following verdict was returned: 
1. I s  Mrs. Ben Gibson, interpleader, the owner of and entitled to the 

possession of the automobile described in  the pleadings9 Answer: Yes. 
2. I s  the attachment against the property of Rufus Vernon wrongful 

and unlawful ? Answer : Yes. 
3. I f  so, what amount, if anx, is the said Rufus Vei-non entitled to 

recorer of the plaintiff on account of said wrongful and unlawful attach- 
ment ? Answer : $487.08. 

4. I n  that amount, if any, is the said Rufus Vernon indebted to the 
plaintiff? Answer : $446.87 with interest. 

S o  counsel for appellee. 
Sharp & Crutchfield for the appellant. 

PER CURIAAI. After the issues had been answered and the judgment 
had been signed the plaintiff made a motion in  the county court to set 
aside the judgment and the rerdict, and the motion was granted only 
as to the third issue. The first, second, and fourth issues were left stand- 
ing. The judge of the county court set aside the answer to the third 
issue on the ground that, there being no evidence to support it, the 
answer was c ~ t r a r y  to law, and thereupon gare judgment in favor of 
the plaintiff for the amount found to be due in answer to the fourth 
issue. The defendant appealed to the Superior Court, and his Honor 
was of opinion that the second judgment mas intendec to modify the 
first, and that the only question for decision was whether or not the 
county court committed error in setting aside the ansver to the third 
issue on the ground it was contrary to law. I t  was adjudged that the 
county court was in error, but that a new trial should be had on the 
third issue. There is no espress order vacating the judgment of the 
county court; but the appcllant7s exception deals with the assignment of 
error as if such order had been made. 

I t  is important to note that according to the finding on the second 
issue the attachment of the defendant's property was wrongful and 
unlawful. This issue was not disturbed. I n  the Superior Court the 
o n l ~  question was whether there was e~idence to support the answer to 
the third issue; not whether there was error in  the instructions given 
the jury or xhether the finding was against the weight of the evidence. 
I n  reversing the trial court the Superior Court necessarily held that 
there was sufficient evidence to sustain the answer, and the reversal on 
this point reinstated the verdict on the third issue. 'Whether a new 
trial should be granted was not involved in the single question whether 
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as a matter of law the evidence supported the verdict. T e  think his 
Honor correct in reversing the county court, but in  error in ordering a 
new trial on the third issue. The result is that the second judgment of 
the county court is erroneous and the first correct. 

Error. 

S O R T H  CBROLIR'A CORPORATION COMMISSION r. BASK 
O F  HAMLET. 

(Filed 17 November, 1026.) 

CIVIL ACTION, before Sche~zck, J., at June Term, 1926, of RICHJIOXD. 
On 21 October, 1925, and on 23 October, 1925, Pine Hall  Brick Com- 

pany shipped from its plant in Stokes County two car loads of brick to 
I?. A. Hillburn at  Hamlet, 3. C. The bills of lading corering said 
shipments were sent by the shippers with draft attached to the Bank of 
Hamlet, marked for "collection only." Upon arrival of the brick at 
Hamlet, the consignee paid said drafts to the Bank of Hamlet and re- 
ceived bills of lading sent by the Pine Hall Brick Company. The Rank 
of Hamlet deposited the amount in its general fund, and through its 
assistant cashier issued to Pine Hall Brick Company checks for the 
amount of said draft?. One of these checks ~vas  drawn on the American 
Trust Company of Charlotte, and the other on the American National 
Bank of Richmond, and at the time the cashier of the Bank of Hamlet 
issued said checks to the Pine Hall Brick Company, the Bank of Ham- 
let had sufficient deposit to its credit in the banks upon which said 
checks were drawn to pay said checks. The Pine Hall Brick Company 
deposited said checks for collection, and before collection could be made, 
the Bank of Hamlet was placed in the hands of a receiver. The Pine 
Hall  Brick Company filed a claim with the receiver, claiming a prefer- 
ence by reason of the fact that the item was sent to the Bank of Hamlet 
for "collection only," and title to said fund therefore did not pass to the 
bank. 

The trial judge rendered the following judgment : 
('This cause coming on to be heard before the undersigned judge 

holding the courts of the Thirteenth Judicial District, this, the June 
Term, 1926, of the Superior Court of Richmond County, upon motion 
in the cause made by Pine Hall Brick Company, demanding priority of 
its claim against the Bank of Hamlet, Page Trust Company, and S. 0. 
Bauersfeld, receirers, and being heard upon an agreed statement of 
facts as appears of record, and after argument of counsel for both 
plaintiff and defendant, the Court, relying upon the authority of the 
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Corporation Commission z. Bank, 137 N. C., Report, p. 697, is  of 
opinion that the claim of the plaintiff is not entitled to a preference 
over general creditors of the Bank of Hamlet :  

I t  is, therefore, considered, ordered and adjudged that  the defendants 
pay said claim pro ra ta  with the other claims of general creditors of 
the Bank of Hamlet." 

F. L. Webster for plaintiff. 
Bynum d f lenry  for defendant. 

PER CURIAAI. The judgment of the court was correct. The  case of 
Corpo~.ation Comnzission v. Rank, 137 N.  C., 697, is  decisive of all 
questions presented by this record. The  judgment is  

Affirmed. 

J. L. CROUSE v. GEORGE C. TORI< AKI) GEORGE C:. TORK T-. 

J. L. CROUSE. 

(Filed 17 November, 1926.) 

APPEAL by George C. York from Shaw, J., at  September Term, 1926, 
of GTILFORD. Affirmed. 

Hobgood d Alderman and T .  J .  Hill for appellant. 
Frazier d Frazier for a.ppe77ee. 

PER CURIAAI. On 25 May, 1926, J. L. Crouse brought suit against 
George C. York, and on 1 June,  1926, George C. York brought suit 
against J. L. Crouse. I n  the first case the defendant York mored to 
dismiss the action, and his motion r a s  denied; i n  the second case the 
defendant Crouse made a motion to dismiss York7s action against him, 
and the motion was a l lo~wd.  I n  each instance York excepted and ap- 
pealed. 

H i s  Honor assigned as his reason for dismissing York's action against 
Crouse that  it was begun after the first action was instituted, and that  
the two suits are between the same parties and involre the same subject- 
matter, and that  the entire controversy can be determined in  the action 
which was first instituted. W e  concur in  the conclusion announced in  
each case. 

Affirmed. 
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ALICE SIMMONS v. TV. H. SIMRIONS. 

(Filed 17 Sovember, 1926.) 

APPEAL by defendant from Schenck, J., at June  Term, 1926, of 
Amox. Affirmed. 

McLendon, $ Covington for plaintiff. 
Enos  T .  Edwards and V a n n  & Milliken, for defendant. 

PER CURIAM. This is an action to have a reasonable subsistence and 
counsel fees paid or secured to the plaintiff from the estate or earnings 
of the defendant, her husband, as provided in 3 C. S., 1667. The plain- 
tiff's motion was heard upon the pleadings, the affidavits, and the oral 
testimony, and it was adjudged that the defendant pay the plaintiff's 
attorneys $100 for their services, and that he pay into the office of the 
clerk $35 a month for the benefit of the plaintiff and her child. The 
judgment must be affirmed upon the authority of decisions heretofore 
rendered, there being no charge of adultery against the plaintiff. 
AlcManus v .  i2lciVanus, 191 N .  C., 740; Price v. Price, 188 N.  C., 640; 
Barbee v. Barbee, 187 N.  C., 538; Anderson v. Anderson, 183 N .  C., 139. 

Affirmed. 

(Filed 24 A'ovember, 1926.) 

APPEAL by defendants from Stack,  J., a t  February Term, 1926, of 
STANLY. NO error. 

Action to recover damages for trespass upon land. Defendants al!ege 
that such acts as they committed on the land described in the  complain^ 
were lawful by reason of their ownership of the minerals in said land, 
under a reservation in the deeds in plaintiff's chain of title. The issues 
submitted to the jury were answered as follows: 

1. Did the defendants enter upon and commit trespasses upon the 
land of the plaintiff, as alleged in  the complaint? Answer: Yes. 

2. I f  so, what damages, if any, is the plaintiff entitled to recover of 
defendants? Answer : $200. 

From judgment upon this verdict defendants appealed to the Su- 
preme Court. 

.Xo counsel for plaintiff. 
Hartsell $ Hartsell, R. L. S m i t h  & S o n  for defendants. 
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PER CVRIAJI. Defendants7 assignments of error upon this appeal 
cannot be sustained. 

Plaintiff is seized in fee and in possession of the land described in 
the complaint, subject to the rights of defendants; dcfendants, by ~ i r t u e  
of reservations in deeds under which plaintiff owns said land, om11 the 
minerals in same. Defelldants went upon the land and did the various 
acts thereon as alleged in the complaint. The jury upon competent evi- 
dence has so found. Under a charge m-hiclh is free fl-om error, such 
acts, or some of them, were found by the jury to constitute trespasses 
upon the rights of plaintiff. The damages were assessed by the jury, 
upon sufficient eridence, under instructions ~vhich are well sustained, 
both upon principle and by authoritative dtv5sions of t'lis Court. The 
judgment is affirmed. There is 

KO error. 

L. HARVEY & SOX COJIPAST, Isc., v. I. 11. TULL a m  WIFE, OLIJE H. 
TULL, C. OETTISGER, TRUSTEE KISSTON GARAGE, Ixc ,  A A D  W. C. 
FIELDS. 

(Filed 24 Sovember, 3926.) 

APPEAL by dcfendants from Bond, J., and a jury, at February Term, 
1926, of LENOIR. N O  error. 

Cowpe~, TTrhifaker &. Allen a n d  F. E. Sr'alluce for plainfiff. 
Rouse Le. Rouse for defendants. 

PER CURIAII. This is a civil action brought by plainliff for the fore- 
closure of a deed of trust for $9,017.80, dated 1 June, 1923, on the 
('To~ver Hill" tract of the land of defendant I. 11. Tull 

Defendants in their brief say: "It d l  be of interest to know that 
this Tower Hill  tract IT-as formerly on-ned bv Governor Arthur Dobbs, 
during whose administration the seat of go-r-ernment m L s  located there, 
which historical fact is cornmenlorated by a marker placed by the 
Daughters of the American Rmolution. . . . The alleged indebted- 
ness consisted of advances made to the defondant, I. 11;. Tull, and his 
tenants for farm supplies for the years 1!)20, 1921 a i d  1922, ~Vhich 
years brought adversity to the defendant Tull, as to thcusands of other 
farmers throughout the land. X r .  Tull was doing an extensive farm- 
ing business and was unable to meet the amounts falling due in 1920, 
1921 and 1922, and of necessity balances vere carried over from year 
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to year, with the result that in 1923, in  the circumstances as related in 
the evidence, the deed of trust sued on was executed." 

Sundry allegations of defense are made that we do not think neces- 
sary to set forth seriatim or discuss. They are denied by plaintiff. 
The issue submitted to the jury mas: ' T h a t  mas the total sum due to 
L. Harvey & Son Company by the defendants, I. 31. Tull and wife, 
when the notes for $9,017.80 and deed of trust to secure the same Fere 
executed? Ans~i-er : $7,818.69." 

We have read carefully the record of 97 pages--plaintiff's brief of 
22 pages and defendants' of 14 pages. T e  have made a thorough in- 
restigation of all legal contentions presented on the record by both 
sides to the controversy, and we can find no prejudicial or reversible 
error. 

"Verdicts and judgments are not to be set aside for harniless error, 
or for error and no more. To accomplish this result, it must be made 
to appear not only that the ruling complained of is erroneous, but also 
that it is material and prejudicial, amounting to a denial of some sub- 
stantial right. In re Ross, 182 K. C., 477; Burris v. Litaker, 181 
N. C., 376." TYilson v. Lumber Co., 186 K. C., 57; Lumber Co. 2;. 

Sturgill, 190 N. C., 776. 
I n  Leak v. Armfield, 187 N. C., p. 628, it was said: "In Lea v. Job* 

son, 31 N .  C., 19, Pearson, J., said: 'Hard cases are the quicksands of 
the law. I n  other words, a judge sometimes looks so much at the ap- 
parent hardship of the case as to overlook the law.' I n  Cureton v. 
~Voora, 55  N .  C., 207, it mas said: 'A court of equity can no more 
relieve against ('hard cases" unless there be some ground of equity juris- 
diction, than a court of law, for both courts act upon general princi- 
ples. Equity, as well as lam, is a science, and does not depend upon 
the discretion of the court entrusted with equity jurisdiction, or the 
vague ideas that may be entertained as to "hard cases." I t  may be "hard 
measure" to sell, but this is universally so.'" Grifin v. Grifin, 191 
N. C., p. 227, at  p. 230. On the record there is 

No error. 

FRED HOOD, BY HIS SEXT FRIEND, ASD S. L. HOOD v. ORANGE CRUSH 
BOTTLIKG COXPANS. 

(Filed 1 December, 1926.) 

APPEAL by defendant from Lyon, J., at March Term, 1926, of MECK- 
LENBURQ. NO error. 
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TTO actions, one by Fred Hood, a minor, and the other by S. L. 
Hood, his father, for damages alleged to hare been caus1.d by the negli- 
gence of defendant, were consolidated for trial. 

From rerdict sustaining the allegations of plaintiffs, and determining 
the amount which each is entitled to recover as damages, defendant 
appealed to the Supreme Court. 

A .  B. Justice and John Jf. Robinson for plaintiffs. 
Pharr & Cwrie  and James A. Lockhart for defendani. 

PER CURIAJI. Fred Hood, a minor 14 years of age, was injured in a 
collision on a street in the city of Charlotte between the bicycle which 
he was riding and a truck owned by defendant, and operated by its 
drirer. The jury found that the collision was due to the negligence of 
defendant, and that Fred Hood did not by his own negligence contribute 
to his injury as alleged in the answer. The jury further found that 
Fred Hood mas entitled to recover of defendant as damages the sum of 
$790, and that S. L. Hood, his father, was entitled to recover as his 
damages the sum of $200. 

There was conflict in the evidence as to the manner in which the 
collision occurred. The jury found the facts to be as t~stified by mit- 
nesscs for plaintiff. Miss Hattie Cole, a witness for phiintiff, testified 
that she saw the collision. She said: "I mas going south to Read's 
store, which is south of the intersection of Vance and M nt streets. To 
the best of my knowledge, I was about 25 feet from the intersection of 
Vance and Mint streets when the collision occurred. I saw the auto- 
mobile before the bicycle came. They were coming toward me. The 
truck was about a length or two lengths behind the boy; just as he 
got up, before he got to the intersection of Vance St]-eet, the truck 
speeded up and tried to get in ahead of the boy up Vante Street. The 
front part of the truck hit the boy, caught him and the bicycle on the 
curb, and the back of the truck ran over his foot. The driver of the 
truck gave no signal before he speeded up. H e  did not blow his horn 
and did not throw out his hand. 1 am not related to N r .  Hood or his 
family in any way; just know him when I see him;  that is all." There 
was other evidence sustaining the allegations of the complaint. 

V e  find no error upon the trial of these actions. P~ssignments of 
error based upon exceptions to the charge of the court to the jury can- 
not he sustained. The judgment is affirmed. 

No error. 
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RONA4LD GREESE v. L. B. JACKSON. 

(Filed 15 December, 1926.) 

APPEAL from Armfield, Emergency Judge, at May Term, 1926, of 
BUKCOMBE. 

Civil action to recorer damages for an alleged breach of a rental 
contract. 

From a verdict and judgment in favor of plaintiff, the defendant 
appeals, assigning errors. 

Mark W .  Brown and Clinton K.  Hughes for plaintiff. 
Lee, Ford & Coxe for defendant. 

PER CURIAM. This case was before us on demurrer at the Fall Term, 
1925, 190 K. C., 789. On the second trial in the Superior Court, from 
which the present appeal is prosecuted, the controversy narrowed itself 
principally to issues of fact, determinable alone by a jury. A careful 
perusal of the record leaves us with the impression that the case has 
been tried substantially in accord with the principles of law applicable, 
and that the validity of the trial should be sustained. All matters in 
dispute have been settled by the verdict, and no action on the part of 
t h e  trial court has been discovered by us which me apprehend-should 
be held for reversible error, even though some of the rulings are not 
altogether free from difficulty. 

We have concluded that the exceptions relating to the admission and 
exclusion' of evidence, and those to the charge, should be resolved in 
favor of the validity of the trial. The case presents no new question of 
law, or one not heretofore settled by our decisions. The verdict and 
judgment will be upheld. 

No error. 

(Filed 15 December, 1926.) 

Appeal and E1~0t--Jud,@nentVerdict Set Asid-Religious Socleties- 
Church Property Custodian. 

Where the controversy with regard to the custody of church property 
depends under the rules of a religious denomination, upon whether the 
one chosen was qualified to act as pastor, it is reversible error for the 
trial judge, as a matter of law, to set aside a verdict for the plaintiff 
upon the ground that the pastor had not been chosen at  a duly consti- 
tuted meeting of the congregation. 
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APPEAL by plaintiffs from Lane, J., at February Term, 1926, of 
ROCI~II~GHAM. Error. 

This is an action to declare the plaintiffs the owners of certain church 
property and to enjoin the defendants from interfering with the use and 
control thereof or in any may obstructing the exercise of the plaintiff's 
rights therein. A concise statement of the material allegations in the 
complaint is essential to an understanding of the controversy and to the 
positions taken by the parties as to their alleged rights. 

The Dan River Primitire Baptist Church was organized in Ruffin 
Township, Rockingham County, in 1884, and in 1900 it bought land 
and a church building and had the conveyance made to R. H. Pruitt  
ant1 TP. G. Dix as trustees. This church was governed by the rules, 
ciuatoms and usages of the regularly constituted Primitioe Baptist de- 
nomination, some of which were written and some unwritten. One of 
the usages is that when a member has been excluded from one church he 
cannot unite with another of the same faith without first being restored 
by the church of which he had been a member, and the (church that ex- 
pelled him must withdraw fellowship from any other Primitive Baptist 
Church that receives him in disregard of the usage. I n  1920 J. R. 
Wilson was called by the Dan River Primitive Baptist Church as its 
pastor. H e  had theretofore been a member of the Danville Primitive 
Baptist Church, and had been excluded from its membership. At the 
time he was called by the Dan River Church he was not a member of 
either of these churches. I t  is alleged that his credertials had been 
canceled and that he was no longer qualified under thc usages of the 
churches to serre in the capacity of pastor. At a meeting of the Dan 
River Church held in  September, 1923, objection mas made t6 Wilson, 
as pastor, but it was contended that a majority of those: present voted 
to retain him, and he has since continuously held possession of the 
church property to the exclusion of the plaintiffs. On 9 October, 1923, 
the plaintiffs "declared non-fellowship" with the defendants and those 
united with them in interest. I n  the Dan River Church there are two 
factions, one seeli-ing to exclude the other and to recover the church 
property, and the other retaining possession and denying the plaintiffs' 
right to recover. 

Issues were submitted and answered as follows : 
1. Were the plaintiffs and those united with them the sole and only 

members of the Dan River Primitive Baptist Church on 9 October, 
1923 2 Answer: Yes. 

2. Are the plaintiffs and those united in interest with them entitled 
to the possession of the Dan River Primitive Baptist Church and its 
records, as alleged in the complaint? Answer : Yes. 

The verdict was set aside as a matter of law. 
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Sharpe & Crutchfield and King, Sapp d King for plaintifs. 
P. 11'. Glidewell and Brooks, Parker d Smith for defendants. 

PER CURIAM. We think his Honor was in error in setting aside the 
verdict as a matter of law. His  conclusion seems to have been based 
principally, if not entirely, on the action which was taken in  a meeting 
held at  the Dan River Primitive Baptist Church on 9 October, 1923, 
and this action was held to be void by reason of the minority of the 
members, the time of meeting, the mant of notice to the defendants, and 
the lack of power to exclude them without notice. Upon these grounds 
it mas adjudged that the action of the minority in the meeting mas of no 
effect. This was a misapprehension of the situation. The cause of the 
action is not dependent on what TTas done in the meeting of 9 October, 
for if no such meeting had been held the relative rights of the parties 
to the church property mere still open to litigation. The merits of the 
controversy embrace questions which may be only incidentally connected 
with the meeting referred to. 

While the judgment must be reversed, we do not now pass upon the 
question vhether the judgment tendered by the plaintiffs should have 
been signed. The defendants may have other exceptions to be consid- 
ered on their motion to set aside the verdict or reasons for asking that it 
be set aside as a matter of discretion. I f  judgment is rendered for the 
plaintiffs upon the verdict the defendants will have the opportunity to 
present for review any exceptions taken and entered of record. 

Error. 

ROBERT L. SMITH r. PAUL CHATHAM ET AL. 

(Filed 15 December, 1926.) 

APPEAL by defendant, Paul  Chatham, from Harding, J . ,  at  February 
Term, 1926, of %~ECKLEXBURG. 

Civil action to recover plaintiff's part of commissions arising from 
the negotiation of leases between landowners and I?. W. Woolworth & 
Company for storehouses situate in Concord, Monroe, Gastonia, Shelby 
and High Point. 

From a verdict and judgment in  favor of plaintiff, the defendant 
appeals, assigning errors. 

A. B. Justice and John N .  Robinson for plaintif. 
Cansler d Cansler and H. L. Taylor for defendant. 
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PER CURIAM. The controversy on trial narrowed itself principally to 
issues of fact, which the jury alone could determine. All matters in 
dispute have been settled by the verdict, and no action or ruling on the 
part of the trial court has been discovered by us which we apprehend 
should be held for reversible error. A careful perusal of the record 
leaves us with the impression that the case has been tried substantially 
in accord with the principles of law applicable. 

No error. 

RUBY J A N E  I N G E  v. ASHEYILLE POWER AND L I G H T  CO,\IPAST. 

(Filed 15 December, 1926.) 

APPEAL by defendant from Stack, J., at August Term, 1926, of the 
Superior Court of BUNCOMBE. N O  error. 

George M .  Pritchard for plaintiff. 
Xartin B .Martin for defendant. 

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the negligence of the de- 
fendant in driving its street car upon an automobile in which she was 
riding. The two issues of negligence and damages were answered in her 
favor, and from the judgment rendered thewon the defendant appealed. 

The only exceptions relate to the instruction given the jury on t h ~  
second issue. A reasonable interpretation of the instruction excludes 
the recovery of damages upon any element not supported by the evi- 
dence, and we find no sufficient ground for awarding a new trial. 

No error. 

STrlTE v. EXUhf HOOKS. 

(Filed 31 December, 1926.) 

APPEAL by defendant from Crammer, J., at August Term, 1926, of 
WAYNE. No error. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

J .  Faison Thompson and Hugh Dortch for defendant. 
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PER CURIAL The defendant was prosecuted for having liquor in 
his possession for the purpose of sale and was convicted. We have ex- 
amined the several assignments of error and find that under numerous 
decisions all the exceptions must be overruled. 

S o  error. 

C A S E S  FILED WITHOUT WRITTEN OPINIONS 

I n  r e  Application of C. P. Barringer to Practice Law. 

West-Menefee Co. v. R. R. 

Williams, Receiver, v. Hoffler. 

DISPOSITION O F  APPEAL FROM S U P R E M E  COURT O F  
NORTH CAROLINA T O  T H E  S U P R E M E  COURT 

O F  T H E  UNITED STATES 

Wachovia Bank & Trust Company, Administrator of the estate of Theo- 
dosia Haynes Taylor v. R, A. Doughton, Commissioner of Revenue 
of the State of Sor th  Carolina. Appeal of plaintiff reversed. 



A P P E N D I X  

1. Plradings-~S(hnissi011s-Hig111rays-Roads and Hixhways - Statutes 
-3faps-Eridencc-Alppeal and Error. 

\There the Legisl:~tnrc ill 1)assi1ig n st:lt+witle stntut,, for the pul~l ic  
l m d  system of the 8t:tte. m:llxs use as :r part thereof, of :I ni:lp showing 
the co~lnection of the county seats of the Stnte, nut1 tlic lines of the road 
:we so plnced ou the ru:11) ns to she\\- th6t the 11ighway passect strnight 
tllrougll the town :nld uecessnrily by the col~r.tllouw slln:\rr. t~cl~uissions 
tl~c.~.cof are sntlicie~~t to support a fintli~ig to that c f f ~ v t .  

\There uintters material to the tliq~osition of tlie caw are alleged in 
tlic con~plaiut, they will be taliell as admitted if uot denied in the  
; I I ~ ~ T T  er. C. S., 543 

B l t o c n ~ s ,  J. I t  is alleged ill the petition to rehear that  the court 
errotleou.ly assunicd, as a fact that  the xoutllern route n-as shown on 
the map attaclied to tht3 Road Act of 1021, and that ,  as a matter of fact, 
the location of the road actually sllown on said map runs "from States- 
xille to Scwton .iia the villages of Eufola, Catanba  and Claremont, 
and is, in fact, the location of the S o u t l l ~ r n  Ra i lvay  sl1ow11 upon the 
maps issued by the Corporation Comulission." This allegation in the 
pctition to rcllear is not sustained by the record before the Court. The  
rec.ord as prescntetl to the Court imports vrlrity, and we are not per- 
nlittcd to go outside tlie record before us in  determining the merits of 

I t  was allegcd in tlie complaint that  the present road hetween States- 
ville and S c ~ r t o l ~  "is a part of the 5500 miles of State Higl i~vay System 
provided for i n  tlie said Act of 1961, as indicated by the map attached 
to and coi~stitnting a part of the said Act of 1021, and the defendant, 
after the  passage of said act, adopted and took over as a par t  of said 
State H i g h m y  System, the section of road betveen Statesrille and 
Kewton, indicated ota t h e  a fo re sa id  mal j ,  as a portion of Route KO.  10, 
inclrtafct l  o n  atld p ~ e s o - i h e d  b y  i h c  sa id  n7ap n-hich constitutes a part  
of said iZct of 1921, and has  since. inaintairled the same as a part  of 
tllc said State Highway System." 

This allegation is admitted in the ansner of the deferdant not only 
in c2spress language but also by reason of its failure to deny the same 
as provic\ed by C. S., 543. 

* (Sote -Oi\ inc the ~ C R S O U S  of Mr. Asociate Juqtice Rropden in denying 
the  l~etitiori to rehear this case, reported f l ~ t c ,  1). 34.) 
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I n  paragraph eight of defendant's answer it is alleged "that if the 
southern or existing route lvcre to be used the present steel bridge would 
have to be replaced in order to proride a bridge in  keeping with the 
standards of safety and service which the State Highway Commission 
is endea~or ing  to maintain throughout the State." . . . This lan- 
guage in  the answer of the defendant is also an  admission tha t  the 
southern route and the existing route are practically the same. From 
these admissions in  the answer of the defendant the tr ial  judge mas 
fully justified in finding as a fact that the "southern route follom, in  
a general way, the present road bet~veen Statesville and Newton, and 
is  s h o ~ c n  on the m a p  zrhich is a part of chapter 2 o f  the Public  Laws 
uf 1931, i t tdicnt~ng file d(>siguation and  adoption of 1iighz~'ays in S o r t h  
Carolina constituting a part of the S'tate H i g h w a y  Sys tem.  . . . 
This road would enter the tolcn of Sezc ton  in the  southeastern portion 
und  puss b y  the courthouse and along the  principal street through th;e 
c ~ n t e r  of t h e  lozcn, and thence to  IIzckory over t h e  present hard-surface 
road from llTewton to Hiclcory." 

This  finding of fact by the tr ial  judge was without objection or 
esception so f a r  as the record discloses. Indeed, from the admissions 
contained in  the defendant's answer, referred to, the tr ial  judge could 
not have found otherwise. 

S o  that  from this record i t  appears that  the southern route was 
ntlmittedlv shown on the map and that  it entered the town of Newton 
in its southeastern limits and passed by the courthouse and along the 
principal street through the center of the town and thence to Hickory. 
The  courtllouse, the principal street, and the center of a county seat 
is  a fixed and definite locality. I t  being admitted by the defendant 
that  the highway running by the courthouse and along the principal 
street and through the center of the town was shown on the map which 
lvas a part  of the Road Act of 1921, therefore, the Court in its opinion 
held that  "the statute, speaking through a map, made the connection in 
a dcfinite and certain manner. MThat the statute hath ioined together - 
the defendant cannot put asunder." 

I am of the opiriioi; that  this proposition is so&d and in  accordance 
with the meaning of the law. 

The State-wide System of Highways created by the Act of 1921 was 
not dcsigncd for the sole and esclusire purpose of serving through 
travel, but rather to serve the general public, and the county seats and 
principal towns of the State constituted important units of the general 
public which the law did not intend should be sidetracked. 

As stated in the opinion, the sole and only question presented in  
this case is 11-liether or not the proposed road disconnected the town 
of Newton from the highway system. From the admissions made in  
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the answer of the defendant and the findings of fact by the trial judge, 
the law, through the map, connected the town, by a highway entering 
at  the southeastern limits and passing by the courthouse, along the 
principal street, and through the center of the town. Therefore the 
law, having connected the town by locating a highway through its 
corporate limits in  a definite and certain place, the town is entitled to 
the service of the connection substantially as fixed by the Legislature. 
This conclusion was expressed thus by the Court: "We conclude that 
the Road Act itself connected the county seats according to the best 
judgment of the Legislature. A substantial departure from such con- 
nection, so made by the sovereign power of the State, must, of necessity, 
constitute a disconnection." 

After a careful and diligent examination of the record as presented 
and the question of law involved, I am of the opinion that the case has 
been properly decided and therefore the petition to rehear is denied. 

The foregoing is in no way binding on the Court. I t  is simply a 
statement of my conclusions on the petition to rehear and is intended 
as a memorandum of the reason why I think the petition should be 
denied. 

Petition denied. 
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Criminal actions, R. 6. 
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Docket, end of, R. 8. 
Evidence to he in narrative form, R. 19 ( 4 ) .  
Examination of applicants for law license, R. I ,  2, 3. 
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Lam license, R. 1, 2, 3. 
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Rearguments, R. 31. 
Rehearing, R. 44. 
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Supreme Court Reports, how cited, n. 46. 
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Transcripts printed or mimeographed, R. 22, 23, 24, 25. 
Transcripts, when to be docketed, R. 5. 
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RULES 

Applicants for license to practice law mill be examined on the last 
Monday in January and Monday preceding the last Monday in August 
of each year, and at no other time. All examinations will be in writing. 

2. COURSE OF STUDY PRESCRIBED FOR APPLICARTS FOR LICEKSE TO 

PRACTICE LAW. 
Each applicant must hare attained the age of 21 years, or will arrive 

at that age before the time for the next examination, and must have 
studied : 

Constitution of United States; 
Constitution of North Carolina; 
Greasy's English Constitution; 
Shepard's Constitutional Text-book; 
Cooley's Principles of Constitutional Law; 
Blackstone's Commentaries. as contained in vol. 1 of Ewell's 

Essentials of the Law ; 
Bispham's Equity; 
Sharswood's Legal Ethics; 
Consolidated Statutes N. C. (vol. 1 ) .  

Also some approved text-book on: 
Agency, 
Bailments, 
Carriers, 
Corporations, 
Contracts, 

Evidence, 
Executors, 
Negotiable Instruments, 
Partnership,. 
Sales. 

(1) R e q u i r e m e n t s  of Applicants f o ~  Law License. Applicants must 
have studied the course prescribed for two years at  least, and shall 
file with the clerk a certificate of good moral character signed by two, 
members of the bar who are practicing attorneys of this Court, and also 
a certificate of the dean of a law school or a member of the bar of this 
Court, that the applicant has read law under his instruction, or to his 
knowledge or satisfaction, for two years, and upon examination by such 
instructor has been found competent and proficient in said course. Such 
certificate, while indispensable, will of course not be conclusive evidence 
of proficiency. An applicant from another State may file a certificate 
of good moral character signed by any State official of the State in 
which he resides. I f  the applicant has been licensed to practice law in 
another State, but is not entitled to be admitted in this State under 
Rule 3, based on the act of 1920, such applicant may file in lieu of the 
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certificate of proficiency and time of study the law lilsense ~vhich has 
been issued to him, with leave to withdraw the same after he has been 
esamined. The foregoing certificates as to character and proficiency, 
and also $23.50, must be deposited mith the clerk not later than Tuesday 
noon  receding the day of examination. Thc applicant in  filing his 
certificates, which may be done personally or by mail, must give the 
clerk the applicant's full name and pcrmanent postoffice address. Tf the 
applicant shall fail to entitle himself to receive a liwnse, $22 of the 
money deposited by him (the $20 required by the statute and $2 price 
of parchment) shall be returned to him, but the $1.50 registration fee 
required by the statute shall be retained by the clerk. 

In, r e  Appl icants  for License, 191-235, and 143-1. 

3. NOKRESIDEST LAWYERS-WHEN ADMITTED. 
Any person duly licensed to practice law in another state may be 

licensed to practice law in  this State without examinat on, if attorneys 
who are licensed in this State may be licensed without examination in 
tho state from which he comes, upon said applicant furnishing to the 
Supreme Court a certificate from a member of the court of last resort 
of such state that he is duly licensed to practice law therein, and that 
he has been actively engaged in the practice of lam for five years or more, 
and is of good moral character and a proper person to be licensed to 
practice law, together mith a certificate from two practicing attorneys 
of such state, practicing in said court of last resort, as to the applicant's 
good moral character, whose signatures shall be attested by the clerk of 
said Court, and upon said applicant satisf2ing the Court that he is a 
bona fide reside?t and citizen of North Carolina, or i n t e ~ d s  immediately 
to become suEh: Provided further ,  that said applicant shall be required 
to deposit v i th  the clerk of the Supreme Court the same amount required 
of applicants who stand the examination. (Ch. 44, Public Laws, Extra 
Session, 1920.) ,Ind such nonresitle~lt lawyer must comply with all prc.- 
liminary requirements of application for license not latzr than noon of 
Tuesday preceding the day of esamination. 

31,-. XOTICE OF IXTESTIOX TO APPLY FOR LICESSE. 
As a condition precedent to his right to apply fo-  license, every 

applicant for license to practice law in this State, either under the 
Comity Act or by taking the prescribed examination, ,;hall notify the 
clerk of his intention to become an applicant at  least thirty days prior 
to the day of examination. Immediately upon receipt of such notice, 
the clerk shall furnish said applicant mith blank forms for his certifi- 
cates, as required by Rules 2 and 3. The names of thow who have thus 
signified their intention of becoming applicants for license to practice 
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law shall be open to inspection in the clerk's office during the thirty-day 
period prior to the examination. This notice to the clerk is not in  lieu 
of, but in addition to, the requirements relating to certificates of pro- 
ficiency and good moral character. 

3% (a) .  PROTESTS-WHEX AND HOW MADE. 
Protest against the issuance of license in any case may be filed with 

the clerk on or before Saturday noon preceding the day of examina- 
tion; and the applicant, so protested, shall be notified of such action 
immediately upon receipt of same, but the protest shall not be made 
public by the clerk unless and until said applicant shall have success- 
fully passed the examination or met every other requirement neces- 
sary to the issuance of license. Any protested applicant may withdraw 
his application for license to practice law in this State at  any time prior 
to tendering his paper for examination or his credentials for approval 
under the Comity Act, and, in which event, the protest will not be heard. 
But upon the tender of a satisfactory examination paper or satisfactory 
credentials under the Comity Act in the face of a protest, the matter 
then passes beyond the control of such applicant, and the Court will set 
a day for the hearing of said protest, first giving the protested applicant 
an opportunity to answer the charges preferred against him by issuing 
notices to all interested parties of the hearing. 

I n  re Applicants f or License, 191-235. 
I n  re Dillingham, 188-162. 

31/2(b). REAPPLICATIOX FOR LICENSE NOT TO BE MADE IN TWO YEARS 
FOLI,OWIXG DEXIAL FOR WAKT OF VPRIGHT CHARACTER. 

When an applicant has been denied license to practice law in this 
State on the ground of want of upright or good moral character as 
required by the statute, said applicant shall not be permitted to apply 
again for such license until two years have elapsed following the date of 
application which has been denied. 

4. ,!PPEALS-HOW DOCKETED. 
Each appeal shall be docketed from the judicial district to which it 

properly belongs, and appeals in criminal cases from each district shall 
be placed at the head of the docket for the district. Appeals in both 
civil and criminal cases shall bc docketed each in its own class, in the 

'order in which they are filed with the clerk. 

5. APPEAIA-WHEN HEARD. 
The transcript of the record on appeal from a judgment rendered 

before the commencement of a term of this Court must be docketed at  
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~iicl i  term fourteen (lays before entering upon the call of the docket of 
the district to which it belongs, arid stand for argument in its order; if 
not so docketed, tlie case shall be c~ontinued or dismissed nndcr Rule 17, 
if the appcllcc filc a proper certificate prior to thc docketing of tlic 
trai~script .  

The  transcript of the rccortl on appeal from a court i n  a county in 
which the court shall be held during tlie term of this Court may be filed 
at quch term or a t  the nest succaeeding term. I f  f i h l  fourteen days 
before the Court begins the perusal of the docket of tlie district to which 
it hrlongs, it  qliall bc hcartl in it3 order;  othernise, if n c r i l  case, it  shall 
bc c~ontii~ued, n ~ ~ l c s s  by consr311t it is suhnlittetl lipon p ~ i n t e d  argument 
under Rule 10. 

.\ppeals in crimin:il cases shall each be heard at the term a t  mhich 
tliey arc tlockcttd, unless for cause or by c70nsent tliep are continned : 
P m r i t l r d .  hoirecrr ,  tlint an appcal in a civil case from tke First ,  Second, 
Third and Fourth diqtricth ahicl l  is tried betwee11 first (lay of Ja111inrg 
and the first J1onil:iy in Frbruary,  or betn1.cn first day of August and 
fourth Xonday in Ahigust, is ilot required to be docketcc at the irnmedi- 
ately succeeding term of this Court, though if docketed in time for  
licaring a t  said first te r~i i ,  tlic appeal d l  stand regularly for argument. 

5'. 1 , .  S z ~ r c f y  CO., 192-52. 
Stone  v. Le(?i)eftrr,  191-777. 
T r u s t  Po. L.. P a r k s ,  191-263. 
Finch  1 % .  Comrs. ,  190-154. 

6. -IPPEALS-CRI~SAL ACTIOS~.  
Appeals ill criminal cases, docketed f o u r t ~ e n  days before the call of 

tlie docket for thsir  districts, <hall be heard before the appeals in civil 
cascs from said d i ~ t r i r t s .  Criminal appeals docketed after the time 
abore stated shall be called immediately a t  the close of argument of 
appeals from the T~vcntietli District, unless for cause otllcr~vise ordered, 
and shall l larc p r io r i t -  orer cir i l  cases placed a t  the end of the docket. 

(1)  Appca l  Bontl.  I f  a justified appeal bond (except i n  pauper ap- 
peals) is not filed n-it11 the tra~lscript ,  as required by scction 647, Con- 
solidated Statutes. the appcal d l  be dismissed. 

(2 )  Paupe?. Llppcals .  See Rule 22. 
(3 )  ST'hen Appea l  . ibufcs .  See Rule 37. 
(4 )  ,1ppeal D i s m ~ s s w l  i f  Tra.n,ci-ipf S o t  P r i n f r d  or  X imeographcd .  

See Rule 21. 
S.  v. F a r m e r ,  188-243. 
8. v. Johnson ,  183-730. 
8. v. Tmll. 169-364. 
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7 .  CALL OF JUDICIAL DISTRICTS. 
Appeals from the several districts will be called for hearing on Tues- 

day of the week to which the district is allotted, as follows: 
From the First District, the first week of the term. 
From the Second District, the second week of the term. 
From the Third and Fourth districts, the third week of the term. 
From the Fifth District, the fourth ~i-eek of the term. 
From the Sixth District, the fifth week of the term. 
From the Seventh District, the sixth week of the term. 
From the Eighth and Ninth districts, the seventh meek of the term. 
From the Tenth District, the eighth week of the term. 
From the Eleventh District, the ninth week of the term. 
From the Twelfth District, the tenth week of the term. 
From the Thirteenth District, the eleventh veek of the term. 
From the Fourteenth District, the twelfth week of the term. 
From the Fifteenth and Sixteenth districts, the thirteenth week of 

the term. 
From the Seventeenth and Eighteenth districts, the fourteenth week 

of the term. 
From the Kineteenth District, the fifteenth veek of the term. 
From the Twentieth District, the sixteenth week of the term. 
Where two districts are allotted to one week, the cases will be docketed 

in the order in which they are receired by the clerk, but the cases in the 
later district in number will not be called before Wednesday of said 
week, but cases from the later district in number must nevertheless be 
docketed not later than fourteen days preceding the call for the meek. 

8. E N D  OF DOCKET. 
At the Spring Term, causes not reached and disposed of during the 

period allotted to each district, and those for any other cause put to the 
foot of the docket, shall be called at the close of argument of appeals 
from the Twentieth District, and each cause, in its order, tried or con- 
tinued, subject to Rule 6. 

At the Fall Term, appeals in  criminal cases only will be heard at  the 
end of the docket, unless the Court for special reason shall set a c i d  
appeal to be heard at the end of the docket at  that term. At either 
term the Court in its discretion may place cases not reached on the call 
of a district at the end of some other district. 

9. CALL OF DOCKET. 
Each appeal shall be called in its proper order. If any party shall 

not be ready, the cause, if a civil action, may be put to the foot of the 
district, by the consent of the counsel appearing, or for cause shown, 
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2nd be again called  hen reached, if the docket shall be called a second 
time; otherwise, the first call shall be peremptory; or at  the first term 
of the Court in the year a cause may, by consent of the Court, be put to 
the foot of the docket; if no counsel appear for either party at the first 
call, it mill be put to the end of the district, unless a printed brief is 
filed by one of the parties; and if n o w  appear at the second call, it will 
be continued, unless the Court shall otherwise direct. Appeals in crim- 
inal actions will be called peremptorily for zirgument on the first call of 
the docket, unless for good cause assigned. 

10. S u ~ m s s ~ o n -  O N  PRINTED ARGPRIEXTS. 
By consent of counsel, any case may be submitted without oral argu- 

ment, upon printed briefs by both sides, without regard to the number 
of the case on the docket, or date of docketing the appea . Such consent 
must be signed by counsel of both parties and filed, and the clerk shall 
make a note thereof on the docket; but the Court, notwithstanding, may 
direct an oral argument to be made, if it shall deem beet. 

An appeal submitted under this rule must be docketed before the call 
of appeals from the Nineteenth District has been entered upon, unless it 
appears to the Court from the record that there has h e n  no delay in 
docketing the appeal, and that it has been docketed as soon as practi- 
cable, and that public interest requires a speedy hearing of the case. 

(NOTE-A compliance with this rule does not require a formal 
motion, but merely the filing with the printed record and 
briefs an agreement signed by counsel for botE sides, that the 
case may be considered without oral  argument.:^ 

11. BRIEFS NOT RECEIVED AFTER ARGURZEKT. 
When the case is argued orally on the regular call of the docket, in 

behalf of only one of the parties, no printed argument for the other 
party will be received, unless it is filed before the oral a,-gument begins. 
No brief or argument will be received after a case has been argued or 
submitted, except upon leave granted in open court, after notice to 
opposing counsel. 

12. BRIEFS REGARDED AS PERSOXAL APPEARANCE. 
When a case is reached on the regular call of the docket, and a printed 

brief or argument shall be f i l ~ d  for either party, the case shall stand on 
the same footing as if there were a personal appearance by counsel. 

I n  cases where the State is concerned, involving or affecting some 
matter of general public interest, the Court may, upon motion of the 
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Attorney-General, assign an earlier place on the calendar, or fix a day 
for the argument thereof, which shall take precedence of other business. 
And the Court, at the instance of a party to a cause that directly in- 
volres the right to a public office, or at  the instance of a party arrested 
in a civil action who is in jail by reason of inability to give bond or 
from refusal of the court to discharge him, or in other cases of sufficient 
importance, in its judgment, may make the like assignment in  respect 
to it. 

Two or more cases involving the same question may, by order of the 
Court, be heard together, but they must be argued as one case, the Court 
directing, when the counsel disagree, the course of argument. 

Cases not prosecuted for two terms shall, when reached in order at  
the third term, be dimissed at the cost of appellant, unless the same, 
for sufficient cause, shall be continued. When so dismissed, the appel- 
lant may, at any time thereafter, not later than during the week allotted 
to the district to which it belongs at the next succeeding term, move to 
hare the same reinstated, on notice to the appellee and showing sufficient 
cause. 

16. MOTION TO DISMISS APPEAL-WHEN M A ~ E .  
A motion to dismiss an appeal for noncompliance with the require- 

ments of the statute in perfecting an appeal must be made at or before 
entering upon the trial of the appeal upon its merits, and such motion 
will be allowed unless such compliance be shown in the record, or a 
waiver thereof appear therein, or such compliance is dispensed with by 
a writing signed by the appellee or his counsel, to that effect, or unless 
the Court shall allow appropriate amendments. 

17. APPEAL DISMISSED FOR FAILURE TO DOCKET IN TIME. 
I f  the appellant in a civil action shall fail to bring up and file a 

transcript of the record fourteen days before the Court begins the call of 
cases from the district from which it comes at the term of this Court 
at which such transcript is required to be filed, the appellee may file 
with the clerk of this Court the certificate of the clerk of the court 
from which the appeal comes, showing the names of the parties thereto, 
the time when the judgment and appeal were taken, the name of the 
appellant, and the date of the settling of the case on appeal, if any has 
been settled, with his motion to docket and dismiss at  appellant's cost 
said appeal, which motion shall be allowed at the first session of the 
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Court thereafter, with leave to the appellant, during the, term, and after 
notice to the appellee, to apply for the redocketing of the cause: Pro- 
vided, that  such motion of appellee to docket and dismiss the appeal will 
not be considered unless the appellee, before making the motion to dis- 
miss, has paid the clerk of this Court the f t~e  charged by the statute for 
docketing an  appeal, the fee for drawing and entering judgment, and the 
determination fee, execution for such amount to issue in faror  of ap- 
pellee against appellant. 

( 1 )  Appeal Docketed by  Lippellee Tt'hen Fr"i~010us and Taken for 
Purposes of Delay. The transcript of a n  appeal which is obriously 
frivolous and appears to  have been taken only for purposes of delay, 
may be docketed in this Court by appellee before the time required by 
Rule 5, and if i t  appears to the Court that  the appellee's contention i s  
correct, tho appeal will be dismissed a t  cost of appellani. 

( ~ o ~ ~ - h ~ o t i o n  made under this rule i5 not effectual if filed 
after appeal has been docketed, although appeal was docketed 
after time required by Rule 5.) 

Carroll v. N f g .  Co., 180-660. 
Cox v. Lumber Co., 177-227. 
Johnson v. Covington, 178-658. 
X u r p h y  v. Electric Co., 1 7 L 7 8 2 .  
I l fcSeil l  v. R .  R. ,  173-730. 
Gupton v. Sledge, 161-213. 

Frirolous Appeals Dismissed : 
Ross v. Robinson, 185-548. 
Hotel Co. v. Gri,$n, 152-539. 
Leroy v. Saliba, 180-15. 
Headman v. Comrs., 177-261. 
Blount 2). Jones, 175-708. 
Ludzcick v. Xining Co., 171-415. 

18. APPEAL DOCKETED AND DISJIISSED NOT TO BE REINSTATED UNTIL 
~ P E L L A N T  HAS PAID COSTS. 

When a n  appeal is dismissed by rcasoii of the failure of the appellant 
to bring u p  a transcript of the record, and the same, or a certificate for 
that  purpose, as allowed by Rule 17, is procured by appellee, and the 
case dismissed, no order shall be nlade setting aside the dismissal or 
allowing the appeal to be reinstated, even though the appellant may be 
otherwise entitled to such order, until the appellant shall have paid or 
offered to pay the costs of the appellee in  procuring the certificate and 
in causing the same to be docketed. 
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19. TRANSCRIPTS. 
( 1 )  W h a t  t o  Contain and How Arranged. I n  every transcript record 

of an action brought to this Court, the proceedings shall be set forth in 
the order of time in which they occurred, and the several processes, 
orders, and every document constituting the transcript shall be identified 
by a proper title or heading, and shall be arranged to follow each other 
in the order the same took place, when practicable. The pages shall 
be numbered, and on the front page of the record there shall be an index 
in the following or some equi~alent form : 

PAGE 

Summons-date 1 
Complaint-first cause of action 2 
Complaint-second cause of action 3 
Affidavit for attachment, etc. 4 

I t  shall not be necessary to send as a part of the transcript, affidavits, 
orders, and other process and proceedings in the action not inrolred in 
the appeal and not necessary to an understanding of the exceptions 
relied on. Counsel may sign an agreement which shall be made a part 
of the record as to the parts to be transcribed, and in the event of dis- 
agreement of counsel the judge of the Superior Court shall designate 
the same by written order: Pwcided,  that the pleadings on which the 
case is tried, the issues, and the judgment appealed from shall be a part 
of the transcript in all cases: Provided further, that this rule is subject 
to the power of this Court to order additional papers and parts of the 
record to be sent up. 

Cressler v. ,4sheuille, 138-482. 
Xigmon v. R. R., 135-181. 
Jones v. Hoggccrd, 107-349. 

( 2 )  T K O  Appea7s. When there are two or more appeals in one action 
it shall not be necessary to hare more than one transcript, but the state- 
ments of cases on appeal shall be settled as now required by law, and 
shall appear separately in the transcript. The judge of the Superior 
Court shall determine the part of the costs of making the transcript to 
be paid by each party, subject to the right to recorer such costs in the 
final judgment as now provided by law. 

Pope v. Lumber Co., 162-205. 
Mills v. Guaranty Co., 136-255. 

( 3 )  Exceptions Grouped. A11 exceptions relied on shall be grouped 
and separately numbered immediately before or after the signature to 
the case on appeal. Exceptions not thus. set out will be deemed to h~ 
abandoned. I f  this rule is not complied with, and the appeal is not 
from a judgment of nonsuit, it will be dismissed, or the Court will in its 
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discretion refer the transcript to the clerk or to some attorney to state 
the esceptions according to this rule, for which an  allo\=,ance of not less 
than $5 will be made, to be paid in a d ~ a n c e  by the appellant; but the 
transcript will not be so referred or remanded uiiless t l r ~  appellant file 
with the clerk a written stipulation that  the appeal shall be heard and 
determined on printed briefs under Rule  10, if the appcll-e shall so elect. 

Ullery v. Guthrie, 148-413. 
Davis v. Wall, 142-450. 
IIich-s c. Kenan, 139-337. 
Brinkley v. Smith,  130-224. 
Jones 1.. R. R., 133-121, P O I - f ~ r  1 % .  L n n ~ h f ~ r  (lo., 161-396, and 

Thresher Co. v. Thomas, 170-650, suggest how assignments 
should be made. 

( 4 )  Ecidence to be Stated i n  Sarrative Fo~nz .  The  tridence in case 
on appeal shall be in  narrative form, and not by question and answer, 
except that  a question and answer, or a series of them, may be set out 
when the subject of a particular exception. When this rule is not com- 
plied with, and the case on appeal is  settled by the judge, this Court will 
i n  its discretion hear the appeal, or remand for a settlement of the case 
to conform to this rule. I f  the case is settled by agreement of counsel, 
or the statement of the appellant is the case on appeal, and the rule is  
not complied with, or the appeal is from a judgment of nonsuit, the 
appeal will be dismissed. I n  other cases the Court mill i n  its discretion 
disniiss the appeal, or remand for a settlement of the case on appeal. 

Breluer v .  X f g .  Co., 161-211. 
Skipper v. Lumber Co., 158-322. 

( 5 )  Unnecessary Portions of Transcript--How Taxed. The  cost of 
copying and printing unnecrssary and irrelerant testimony, or  any other 
matter not needed to explain the exceptions or errors assigned, and not 
constituting a par t  of the record proper, shall in all case3 be charged to 
the appellant, unlms it appears that  they were sent u p  a t  the instance 
of the appellee, in which case the cost shall be taxed against him. 

(6)  Transcripts i n  Pauper Appeals. See Rule 22. 
( 7 )  X a p s .  S e w n  copies of erery map or diagram which is a par t  of 

the transcript of appeal, and which is applicable to the merits of the 
appeal, shall be filed 114th the clerk of this Court' before such appeal is  
called for argument. 

( 8 )  Appeal Bond. See Rule 6 (1) .  
(9)  The  prosecution bond giren in  erery case shall be sent u p  with 

the transcript of the record. Such bond shall be justified and the justifi- 
cation shall name the couiity ~vllereili the surety resides. 
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(10) I w f i c i e n t  Transcript. I f  a transcript has not been properly 
arranged, as required by subsection (1) of this rule, the appeal shall be 
dismissed or referred to the clerk to be properly arranged, for which an 
allowance of $5 shall be made to him. I f  the appeal is not dismissed, 
and is so referred to the clerk, it shall be placed for hearing at  the end of 
the district, or the end of the docket, or continued as the Court may 
deem proper. 

20. PLEADINGS. 
(1) When Deemed Frivolous. Memoranda of pleadings will not be 

received or recognized in the Supreme Court as pleadings, even by con- 
sent of counsel, but the same will be treated as frivolous and impertinent. 

(2) When Containing More Than  One Cause of Action. Every 
pleading containing two or more causes of action shall, in each, set out 
all the facts upon which it rests, and shall not, by reference to others, 
incorporate in itself any of the allegations in them, except that exhibits, 
by marks or numbers, may be referred to without reciting their contents, 
when attached thereto. 

(3 )  When Scandalous. Pleadings containing scandalous or imperti- 
nent matter will, in a plain case, be ordered by the Court to be stricken 
from the record, or reformed; and for this purpose the Court may refer 
i t  to the clerk, or some member of the bar, to examine and report the 
character of the same. 

( 4 )  Amendments. The Court may amend any process, pleading, or 
proceeding, either in form or substance, for the purpose of furthering 
justice, on such terms as shall be deemed just, at  any time before final 
judgment, or may make proper parties to any case, where the Court may 
deem it necessary and proper for the purpose of justice, and on such 
terms as the Court may prescribe. 

21. EXCEPTIOKS. (See, also, Rule 19 ( 3 ) .  
Every appellant shall set out in his statement of case served on appeal 

his exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered. When no case settled is neces- 
sary, then, within ten days next after the end of the term at which the 
judgment is rendered from which an appeal shall be taken, or, in case of 
a ruling of the court at chambers and not in term-time, within ten days 
after notice thereof, appellant shall file the said exceptions in the office 
of the clerk of the court below. No exception not thus set out, or filed 
and made a part of the case or record, shall be considered by this Court, 
other than exceptions to the jurisdiction, or because the complaint does 
not state a cause of action, or motions in arrest for the insufficiency of 
an indictment. When testimony is admitted, not as substantive evidence, 
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hut in corroboration or contradiction, and that  fact is st,lted by the court 
r h e n  i t  is  admitted, i t  will not be ground for exception that  the judge 
fails in his charge to again instruct the jury specially upon the nature 
of such eridence, unless his attention is called to the matter by a prayer 
for instruction; nor nil1 it be ground of exception that  evidence cornpe- 
tent for some purposes but not for all, is admitted generally, unless the 
appellant asks, a t  the time of admission, that  its Furpose shall be 
restricted. 

Sec C. S., 590, and annotations thereunder. 

22. PRISTII~G TRATSCRIETS. (Bu t  see Rule 25.) 
Twmty-fire copies of the transcript i n  every case docketed, except in 

pauper nppeuls, sliall be printed and filed inmcdiately after the case has 
bccn docketid.  inl less printed before the case has been docketed, in vhich  
c r c ~ l t  the printed copies sliall bc filed when  he case is docketed. I t  shall 
not be necessary to print the summons and other papers shomir~g service 
of process, if a statcnlent signed by counsel is printed giving the names 
of all the parties a11c1 stating that  summons has been duly served. S o r  
sllall it be necessary to print  formal parts  of the record sliowing the 
organization of the court, the constitution of the jury, etc. 

I n  pauper appeals the counsel for appellant may file swen typewrittrn 
copics of his brief, i n  l i ru of printed copim, if he so elects, and such 
briefs must gire a succinct statrnlent of the facts applicable to the 
exceptions and thc authorities rc.lied on, and in pauper appeals the 
appellant may also filc. in lieu of printed c.opicq, if lie so elrct.;, seven 
typcwrit tel~ copies of the t r a lwr ip t ,  i n  additiolr to tll- original tr:111- 
script. Should tlic appellant gain the appe:d, the cost of preparing the 
typcxritten briefs or transcripts shall be taxed againrt the appellee, 
proritlcd qt:ltrmmlt of such cost is  given the clerk of tltis Court before 
the c a v  is decided. The arrangement of the matter in the printed 
transcript sliall follow the order prescribed by Rule 19. 

Tws t  Co. v. Illiller, 191-787. 
E s f ~ s  7,. Rash, 1'70-341. 

The transcript on appeal sllall be printed under the lirectioil of the 
clerk of this Court, and in  the  same type and style, and pages of same 
size as tlic reports of this Court, unless it is printed bcfore the appeal 
is docketed in thc required style a i d  manner. I f  it  is to be printed here 
tile appcllnnt or tllc party sending up the  appeal shall send tllere~ritli to 
thc clerk of this C'ourt a cash dtyosit, sufficient to corer thr  coct of 
printing, n l ~ i c h  sli:111 iiiclllde 10 cent3 per page for tl c clerk of this 
Court, to r t~cort l lmw him for his ser.7-ices in prcparillg t ie transcript in 
proper shape for tlic printer. 
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T h e n  it appears that the clerk has waived the requirement of a cash 
deposit by appellant to corer estimated cost of printing, and the cost of 
printing has not been paid mher the case is called for argument, the 
Court will in  its discretion, on motion of counsel for appellee or a state- 
ment by the clerk, dismiss the appeal. 

24. l h ' l ' ~ ~ ~  DISMISSED IF TRANSCRIPT SOT PRINTED. 
If  the transcript on appeal (except in pauper appeals) shall not be 

printed or mimeographed as required by the rules, by reason of the 
failure of the appellant to send up the transcript or deposit the cost 
therefor in time for it to be printed, when called in its regular order 
(as set out in Rule 5 ) ,  the appeal shall, on motion of appellee, be dis- 
missed; but the Court may, on motion of appellant, after five days notice, 
at the same term, for good cause shown, reinstate the appeal, to be heard 
at the next term. When a cause is called and the record is not fully 
printed, if the appellee does not mol-e to dismiss, the cause will be con- 
tinued. The Court will hear no cause in which the rule as to printing 
is not complied with, other than pauper appeals. 

25. XIMEOGRAPHED RECORDS AKD BRIEFS. 
Counsel may file in lieu of printed records and briefs 25 mimeo- 

graphed copies thereof, to be prepared under the immediate supervision 
and direction of the clerk of this Court, the cost of such copies not to 
exceed $1.10 per page of an arerage of 40 lines and 400 words to the 
page: Provided, however, that it shall be permissible and optional with 
counsel to file printed transcripts and briefs when it is possible to print 
such documents without unnecessary delay and inconvenience to the 
Court and appellee's counsel, and within time for an  appeal to be heard 
in its regular order under Riule 5. 

The clerk of this Court is required to purchase the stencil sheets, 
arrange all matter to be mimeographed for the operator, to supervise 
the work, to carefully read the proof, and to index the mimeographed 
transcripts and mail copies promptly to counsel. A cash deposit corer- 
ing estimated cost of this work is required as in Rule 23 under the same 
penalty as therein prescribed for failure to pay the account due for 
such work. 

26. COST OF PRINTING AND MIMEOGRAPHING TRANSCRIPTS AKD BRIEFS 
TO BE RECOVERED. 

The actual cost of printing the transcript of appeal and of the brief 
shall be allowed the successful litigant, not to exceed $1.50 per page, and 
not exceeding sixty pages for a transcript and twenty pages for a brief, 
unless otherwise specially ordered by the Court, and he shall be allowed 
10 cents additional for each such page paid to the clerk of this Court 
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for making copy for the printer, unless the transcript was printed before 
the case was docketed. 

Judge and counsel should not encumber the "case on appeal" with 
evidence or with matters not pertinent to the exceptions taken. When 
the case is  settled, either by the judge or the parties, if either party 
deems that  unnecessary matter is incorporated, he shall have his excep- 
tion noted, designating the parts deemed unnecessary, and if, upon hear- 
ing the appeal, the Court finds that  such parts  were in  fact unnccessarp, 
the cost of making the transcript of such unnecessary matter and of 
printing the same shall be taxed against the party a t  whose instance i t  
was incorporated into the transcript, as required by Rule 22, no matter 
i n  whose f a ro r  the judgment is given here. escept when such party has 
already paid the expense of such unnecessary matter, :md in that  ercnt  
he shall not recover i t  back, though successful on his lppeal. Motions 
for taxation of costs for copying and printing unnecessary parts sent up  
in  the manuscript shall be decided without argument. 

A successful litigant shall recover the actual cost of mimeographing 
a transcript or  brief, not to esceed sixty pages of a t r anxr ip t  and twenty 
pages of a brief, unless otherwise ordered as herein pro\ ided in this rule. 

Twenty-five printed or mimeographed copies of briefs of both parties 
shall be filed in  all cases (except i n  pauper appeals, as provided in  
Rule 22). Such briefs may bc sent u p  by counsel ready printed, or 
they may be printed or mimeographed under the supervision of the 
clerk of this Court if a proper deposit for  cost is made, as specified in 
Rule 23. They must be of the size and style prescribed by such rule. 
The  briefs are expected to corer all the points presented i n  the oral 
argument, though additional authorities may be cited, if discovered 
after brief is filed, by furnishing list to opposing couilsel and handing 
mcrnorandum of same to the Marshal to be placed I-)y h im ~ v i t h  the 
papers i n  the case, but counsel will not be permitted to consume time on 
the argument in  the citation of additional authorities. 

27y2. STATEXENT OF THE QTESTIOKS INVOLVED. 
The  first page of appellant's brief, other than formal matters appear- 

ing thereon, shall be used exclusively for a succinct statement of the 
question or questions involved on the appeal. Such !statement should 
not ordinarily exceed fifteen lines, and should never exceed one page. 
This will then be followed on the next page by a recital of the facts and 
the argument as required by the other rules. I n  case of disagreement 
as to the esact question or questions presented for determination, the 
appellee may submit a counter-statement, using the first page of ap- 
pellee's brief for this purpose. Ru t  no counter-statement need be made 
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unless appellee thinks appellant's statement is inaccurate, or that it 
does not present the points for decision in  a proper light. 

The statement of the questions invo l~ed  or presented by the appeal. 
is designed to enable the Court, as ~vell  as counsel, to obtain an  immedi- 
ate view and grasp of the nature of the controversy; and a failure to 
comply with this rule may result in a dismissal of the appeal. 

28. APPELLAKT'S BRIEF. 
The brief of appellant shall set forth a succinct statement of the facts 

necessary for understanding the exceptions, except as to an exception 
that there was no evidence, it shall be sufficient to refer to  pages of 
printed transcript containing the eridence. Such brief shall contain, 
properly numbered, the several grounds of exception and assignments of 
error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment; and if statutes are material, 
the same shall be cited by the book, chapter, and section. Exceptions in 
the record not set out in  appellant's brief, or in  support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned by him. Such briefs when filed shall be noted by the clerk on 
the docket, and a copy thereof furnished by him to opposite counseI on 
application. 

Appellant shall, upon delivering a copy of his manuscript brief to the 
printer to be printed or to the clerk of this Court to be printed or mimeo- 
graphed, immediately mail or deliver to appellee's counsel a carbon 
typewritten copy thereof. I f  the printed or mimeographed copies of 
appellant's brief have not been filed with the clerk of this Court, and no 
typewritten copy has been deliyered to appellee's counsel by 12 o'clock 
noon on Tuesday of the week preceding the call of the district to which 
the case belongs, the appeal will be dismissed on motion of appellee, when 
the call of that  district is begun, unless for good cause shown the Court 
shall give further time to print the brief. 

Phillips v. Junior Order, 175-133. 
S.  v. Bryson, 173-4303. 
S.  v. Smith, 16P-475. 
Campbell v. Sigman, 170-345. 
Estes v. Rash, 170-341. 
"Pass briefs" disapprored: ,Tones v. R. R., 164-392. 

29. APPELLEE'S BRIEF. 
The appellee shall file 25 printed or mimeographed briefs with the 

clerk of this Court by noon of Saturday preceding the call of the district 
to which the case belongs and  the same shall be noted by the clerk on his 
docket and a copy furnished by the clerk, on application, to counsel for 
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appellant. I t  is not required that  the appellee's brief shall contain a 
statement of the case. On fai lure of the  appellee to file his brief by the 
time required, the eawe will be heard and dctermined without argument 
from appcllce unless for good cause sho~vn the Court s h d l  g i r e  appellee 
furtlwr time to file his brief. 

30. A x a r a r ~ s ~ s .  
(1)  T h e  counsel for  the appellant shall he entitled to open am1 con- 

clude the argumellt. 
( 2 )  C o u u s ~ l  for appellant mny be heard ten minutes .'or statement of 

caw and thir ty minutes in argument. 
( 3 )  Counsel for  appellee may be heard for thir ty millutes. 
(1) The  time for argument may be extended by the Court in a ease 

requiring such estcnsion, but apl'lication for extension must be made 
before the ~rgurnerl t  begins. The  Court, however, may 4irect tlie argu- 
mcnt of ~ n c l i  points as it may see fit outside of the time limited. 

( 5 )  Any numbrr of counwl may be l ~ e a r d  on either side within the 
limit of the time a b o ~  e specified; but if seleral counsel shall be heard, 
each must confine liilnsclf to a part  or parts of the subject-matter in- 
volred in  the exceptions not discussed by his associate counsel. unless 
dirt~cted othrrwise by the Court, so as to avoid tedious and useless repe- 
tition. 

31. R E A R G C ~ ~ E X T S .  
The Court will, of its own motion, direct a reargunlent before decid- 

ing any case, if in its judgment it is  desiral~le. 

32. BGREE~IESTS OF C O U ~ E L .  
The Court will not recognize any agreement of counsel i n  any case 

unless the same shall appear in the record, or in writing, filed in the 
cause in this Court. 

An attorney shall not be recognized as appearing in  any case unless he 
be entered as counsel of record in the case. Upon his request, the clerk 
shall enter tlie name of such attorney, or he may enter i t  himself, thereby 
making him c o u ~ ~ s e l  of record for thc party he may designate therein. 
Such appcarmcc of counsel shall be deemed to be general in the case, 
unless a different appearance be indicated. Counsel of record are not 
permitted to withdraw from a caw, except by leave of the Court. 

34. CERTIORARI. 
(1) When A p p l i e d  For. Generally, the writ of certiorari, as a sub- 

stitute for an  appeal, must be applied for at the term of this Court to 
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which the appeal ought to have been taken, or, if no appeal lay, then 
before or to the term of this Court next after the judgment complained 
of was entered in the Superior Court. If the writ shall be applied for 
after that term, sufficient cause for the delay must be sho~vn. 

( 2 )  Hozu A p p l i e d  For .  The writs of certiorari and seepersedeas shall 
be granted only upon petition, specifying the grounds of application 
therefor, except when a diminution of the record shall be suggested and 
it appears upon the face of the record that it is manifestly defective, in 
which case the writ of certiorari may be allowed, upon motion in writ- 
ing. I n  all other cases the a d ~ e r s e  party may answer the petition. The 
petition and answer must be verified, and the application shall be heard 
upon the petitipn, answer, affidavit, and such other evidence as may be 
pertinent. 

( 3 )  S o f i c e  o f .  No such petition or motion in the application shall 
be heard unless the petitioner shall have given the adverse party ten 
days notice, i11 writing, of the same; but the Court may, for just cause 
shown, shorten the time for such notice. 

See C. S., 630 and annotations thereunder. 

I f ,  pending the consideration of an appeal, the Supreme Court shall 
consider the trial of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issues shall be made up under 
the direction of the Court and certified to the Superior Court for trial, 
and the case will be retained for that purpose. 

36. MOTIONS. 
A11 motions made to the Court must be reduced to writing, and shall 

contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motions, not leading to debate nor fol- 
lowed by voluminous evidence, may be made at the opening of the session 
of the Court. 

37. ABATEMEKT AND REVIVOR. 
Whenever, pending an appeal to this Court, either party shall die, the 

proper representative in the personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily come in, and, on 
motion, be admitted to become parties to the action, and thereupon the 
appeal shall be heard and determined as in other causes; and if such 
representatives shall not so voluntarily become parties, then the opposing 
party may suggest the death upon the record, and thereupon, on motion, 
obtain an order that, unless such representatives shall become parties 
within the first fire days of the ensuing term, the party moving for such 
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order shall be entitled to h a r e  the appeal dismissed; oi., if the party 
m o ~ i n g  shall be the appellant, he shall be entitled to h ~ v e  the appeal 
heard and determined according to the course of the Court:  P ~ o v i d e d ,  
such order sllall be served upon tlie opposing party. 

When the death of a party is suggested, and the proper representatives 
of the deceased fa i l  to appear by the  fifth day of the t e r n  nest succeed- 
ing sllch suggestion, and no action shall be taken by the 2pposing party 
within the time to compel their appearance, the appesl shall abate, 
unless otlierv-ise ordered. 

35. CERTIFICATIOK OF DECISIOSS. 
The clerk shall, on the first Xonday in each month, transmit, by some 

safe hand, or by mail, to the clerks of the Superior Courts, certificates 
of the decisions of the Supreme Cour t  which shall ha re  been on file ten 
days, i n  cases sent from said court. Con. Stats., see. 1417. Bu t  the 
Court i n  its discretion may order an  opinion certified donn  a t  an  earlier 
day. Upon final adjournment of the Court, the clerk shall a t  once 
certify to the Superior Courts all of the devisions not theretofore cer- 
tified. 

39. J~DGBIEST AXD XIWTE DOCKETS. 
The judgment docket of this Court shall contain an  alphabetical index 

of the names of the parties in faror  of whom and against whom any 
judgment for costs or  judgment )interlocutory or upon the merits is 
entered. On  this docket the clerk of the Court will enter a brief memo- 
ran dun^ of wery  final judgment affecting the  right to  real property, and 
of every judgment requiring, in whole or in part, the payment of money, 
stating the names of the parties, the term a t  which such judgment was 
entered, its number on the docket of the Court ; and when it shall appear 
from tho return on the execution, or from an order for entry of satis- 
faction by this Court, that  the judgment has been satisfied, i n  whole or 
in part, the clerk, a t  the request of any one interested in  such entry, and 
on the payment of the lawful fee, shall make a memorandum of such 
satisfaction, whcthcr in wholc or in part ,  and refer briefly to tlie evidence 
of it. 

The  clerk shall keep a Permanent Minut(.-Book, containing a brief 
summary of the proceedings of this Court in each appei l  disposed of. 

40. CLERK AND C O M ~ S S I O K E R S .  
The clerk and every commissioner of this Court who, by virtue or 

under color of any order, judgment, or  decree of the Supreme Court i n  
any action or matter pending therein, has  received or shall receive any 
money or security for money, to be kept or i n ~ e s t e d  for the benefit of any 
party to such action or matter, or of any other person, shall, a t  the term 
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of said Court held next after the first day of January in each year, 
report to the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court a t  which the order 
or orders under which the clerk of such commissioner professes to act 
was made, the amount and character of the investment, and the security 
for same, and his opinion as to the sufficiency of such security. I n  every 
subsequent report he shall state the condition of the fund and any change 
made in the amount or character of the investment, and erery payment 
made to any person entitled thereto. 

The reports required by the preceding paragraph shall be examined 
by the Court or some member thereof, and their or his approval indorsed 
shall be recorded in a well bound book, kept for the purpose, in the office 
of the clerk of the Supreme Court, entitled "Record of Funds," and the 
cost of recording the same shall be allowed by the Court and paid out of 
the fund. The report shall be filed among the papers of the action or 
matter to which the fund belongs. 

41. LIBRARIAN. , 

( 1 )  Reports by  Him. The Librarian shall keep a correct catalogue 
of all books, periodicals, and pamphlets in the Library of the Supreme 
Court, and report to the Court on the first day of the Spring Term of 
each year what books have been added to the Library during the year 
next preceding his report, by purchase or otherwise, and also what books 
have been lost or disposed of, and in  what manner. 

( 2 )  Books Taken Out. No book belonging to the Supreme Court 
Library shall be taken therefrom, except in the Supreme Court chamber, 
unless by the Justices of the Court, the Governor, the Attorney-General, 
or the head of some department of the executive branch of the State 
Government, without the special permission of the Marshal of the Court, 
and then only upon the application in writing of a judge of a Superior 
Court holding court or hearing some matter in the city of Raleigh, the 
President of the Senate, the Speaker of the House of Representatives, or 
the chairman of the several committees of the General Assembly; and 
in such cases the Marshal shall enter in a book kept for the purpose the 
name of the officer requiring the same, the name and number of the 
volume taken, when taken, and when returned. 

After the Court has decided a cause, the judge assigned to write it 
shall hand the opinion, when written, to the clerk, who shall cause five 
typewritten copies to be at  once made and a copy sent in a sealed envelope 
to each member of the Court, to the end that the same may be carefully 
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examined, and the bearing of the authority cited may be considered prior 
to the day when the opinion shall be finally offered for adoption by the 
Court and ordered to be filed. 

43. E s ~ c r ~ ~ o x s .  

( 1 )  T c s t e  of Execut ions .  When an appeal shall be .&en after the 
conmencement of a tern1 of this Court, the judgment and teste of the 
execution shall hare  effect frorn the time of the filing of ihe appcal. 

( 2 )  Isszring amd Return o f .  Executions issuing from his Court may 
be directed to the proper officers of any  county in the State. -It the 
request of a party in  whosc f a ro r  execution is  to bc issued, i t  may be 
made rcturnnble on any specified day after the comrneilcement of the 
term of this Court next ensuing i ts  testc. In  the absence of such request, 
the Clerk shall, within thir ty days after the certificate of opinion is sent 
down, issue such execution to the county from which the cause came, 
making i t  returnable on the first day of the nest ensuing term. The  
execution may, when the party in 17-hose favor judgmmt is rendered 
shall so direct, be nladc returnable to the term of the Superior Court of 
said county held next after the date of i ts  issue, and t h e r e ~ f t c r  successive 
executions xvill only be issued from said Superior Court, and when satis- 
fied, the fact shall be certified to this Court, to the end t ' lat an  entry to 
this effect be made here. 

Executions for the costs of this Court, adjudged against the losing 
party to  appeals, may be issued after the determination of the appeal, 
returnable to a subsequent day of the tc rm;  or they may  be issued after 
the end of the term, returnable, on a day nained, a t  the nest succeeding 
term of this Court. 

The  officer to whom said executions are directed shall he ainenablc to 
the penalties prescribed by law for failure to makc due and proper 
return thereof. 

44. PETITI~K TO REHEAR. 
(1) W h e n  Filed. Petitions to rehear must be filed willliii forty days 

after the filing of the opinion in  the case. K O  communic~ation with the 
Court, or  any Justice thereof, in regard to  any such p d t i o n ,  nil1 be 
permitted under any circumstances. N o  oral argument or other presen- 
tation of the cause to the Court, or any Justice thereof, icy either party, 
will be allowed, unless on special request the Court shall so order. 

( 2 )  What to Contain. The  petition must assign the alleged error of 
law complained of, or the matter overlooked, or the nex~ly discovered 
evidence; and allege that  the judgment complained of has been per- 
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formed or secured. Such petition shall be accompanied with the certifi- 
cate of at least two members of the bar of this Court, who have no inter- 
est in the subject-matter and hare never been of counsel for either party 
to the suit, and each of whom shall hare been at least fire years a 
member of the bar of this Court, that they hare carefully esamined the 
case and the lam bearing thereon and the authorities cjted in the opinion, 
and they shall summarize succinctly in such certificate the points in 
which they deem the opinion erroneous. 

( 3 )  T w o  Copies to  be Fi led,  H o u  Endorsed. The petitioner shall 
endorse upon the petition, of which he shall file two copies, the names 
of the two Justices, neither of whom dissented from the opinion, to 
mhom the petition shall be referred by the clerk, and it shall not be 
docketed for rehearing unless both of said Justices endorse thereon that 
it is a proper case to be reheard: Provided,  however, that when there 
have been two dissenting Justices, it shall be sufficient for the petitioner 
to file only one copy of the petition and designate only one Justice, and 
his approval in such case shall be sufficient to order the petition docketed. 

The clerk shall, upon the receipt of a petition to rehear, immediately 
deliver a copy to each of the Justices to whom it is to be referred, unless 
the petition is received during a vacation of the Court, in which event 
it shall be delivered to the Justice designated by the petitioner on the 
first day of the nest succeeding term of Court. 

( 4 )  Justices to  A c t  in T h i r t y  Days.  The clerk shall enter upon the 
rehearing docket and upon the petition the date when the petition is filed 
in the clerk's office, the names of the Justices to mhom the petitioner has 
requested that the petition be referred, and also the date when the peti- 
tion is delivered to each of the Justices. The Justices d l  act upon the 
petition within thirty days after it is delirered to them, and the clerk is 
directed to report in writing to the Court in conference all petitions to 
rehear not acted on within the time required. 

(5) hTew Bkefs t o  be Filed. There shall be no oral argument before 
the Justices or Justice thus designated, before it is acted on by them, 
and if they order the petition docketed, there shall be no oral argument 
thereon before the Court (unless the Court of its own motion shall direct 
an oral argument), but it shall be submitted on the record at  the former 
hearing the printed petition to rehear, and a brief to be filed by the peti- 
tioner within ten days after the petition is ordered to be docketed, and 
a brief to be filed by the respondent within twenty days after such order 
to docket. Such briefs shall not be the briefs on the first hearing, but 
shall be new briefs, directed to the errors assigned in the petition, and 
shall be printed. I f  not printed and filed in the prescribed time by the 
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petitioner, the petition will be dismissed, and for default in either par- 
ticular by the respondent the cause will be disposed of without such 
brief. 

( 6 )  When Petition, Docketed for Rehearing. The petition may be 
ordered docketed for a rehearing as to all points recitc.d by the two 
certifying counsel '(who cannot certify to errors not alleged in the peti- 
tion), or i t  may be restricted to one or more of the points thus certified, 
as may be directed by the Justices who grant the application. When a 
petition to rehear is ordered to he docketed, notice shall at once be given 
hy the clerk to counsel on both sides. 

( 7 )  S t a y  of Execution. When a petition to rehear is filed with the 
clerk of this Court, the Justice or Justices designated by the petitioner 
to pass upon it may, upon application and in his or their discretion, stay 
or restrain execution of the judgnlerlt or order until the cwtificate for a 
rehearing is either refused or, if allowed, until this Court has finally 
disposed of the case on the rehearing. Unless the partx applying for 
the rehearing has already stayed execution in the court b~low, when the 
appeal was taken, by giving the required security, he shall, at the time 
of applying to the Justice or Justices for a stay, tender sufficient secur- 
ity for that purpose, which shall be approved by the Justice or Justices. 
Notice of the application for a stay must be given to the other party, if 
deemed proper by the Justice or Justices, for such time before the hear- 
ing of the application and in such manner as may be ordered. I f  a 
petition for a rehearing is denied, oreif granted, and the petition is after- 
wards dismissed, the stay shall no longer continue in force, and execution 
may issue at  once, or the judgment or order be otherwise enforced, unless, 
in caw the petition is dismissed, the Court shall otherwise direct. When 
s stay is granted, the order shall run in the name of this Court and be 
signed and issued by the clerk, under its seal, with proper recitals to 
shov the authority under which it was issued. 

Cooper v. Cornrs., 184-615. 
See, also, annotations under C. S., 1419. 

45. SITTINGS OF THE COCRT. 
The Court will sit daily, during the terms, Sundays and Mondays 

exccpted, from 10 a.m. to 2 p.m., for the hearing of cause:;, except when 
the docket of a district is exhausted before the close of the meek allotted 
to it. The Court will sit, however, on the first Monday of each term for 
the esaminatioii of applicalits for license to practice law. (But see 
Rule 1.) 
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Inasnluch as all the volumes of Reports prior to the 63rd have bee11 
reprinted by the State, with the number of the volume instead of the 
name of the reporter, counsel will cite the volumes prior to 63 N. C. as 
follou~s : 

1 and 2 Martin, as 1 N. C. .............. 
1 Haywood ............................ " 2 " 

9 - ............................ *'  3 " 

1 and 2 Car. Law Re- 
pository & N. C. Term ] '' 

'' 

1 Murphey ........................... " 5 " 

2 " ........................... " 6 " 

3 " .......................... " 7 " 

1 Hawks ............................ " 8 " 

2 " ................................ " 9 " 

3 " .............................. " 10 " 

4 " ................................ " 11 " 

1 Derereux Law .................... " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 
1 " Eq. .................... " 16 " 

17 g c  " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18 " 
2 " ' ................ " 19 " 
3864" ' ................ " 20 " 

1 Der. & Bat. Eq ................... " 21 " 

2 " " 22 " .................. 
1 Iredell Law ...................... " 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 
5 " ' ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 " 

9 Iredell Law ...................... as 31 N. C. 
10 " " ...................... " 32 " 
11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

13 " " ...................... ‘' 35 " 

1 " Eq. ...................... " 36 " 

2 " " ...................... " 37 " 

3 " ....................... " 38 " 

4 " ....................... ' I  39 " 
5 " " ...................... " 40 '- 
6 " " ...................... " 41 " 

7 " 
' 8  42 '. ...................... 

8 " " ...................... " 43 " 

Busbee Law ................... ....... " 44 '. 
' Eq. ................... ......." 45 " 

1 Jones Law ........................ " 46 " 

2 " " ........................ " 47 " 
3 I< " ........................ " 48 " 

4 " "  ........................ " 49 " 

5 " " ........................ " 50 " 

6 " " ........................ " 51 " 

7 " " ........................ " 52 " 
8 " "  ........................ " 53 " 

1 " Eq. ........................ " 54 " 

2 " " ........................ " 55 " 

3 " "  ........................ " 56 " 

4 " "  ........................ " 57 " 

5 " " ...................... " 58 " 

6 " " ........................ " 59 " 
1 and 2 Winston .................... " 60 " 

Phillips Law ........................ " 61 " 

' Eq. ........................ " 62 1. 

I n  quoting from the reprinted Reports counsel mill cite always the 
marginal (i. e., the original) paging, rxcept 1 N. C. and 20 N. C., which 
are repaged throughout, without marginal paging. 

47. COURT RECOKVEKED. 
The  Court may be reconvened at any time after final adjournment by 

order of the Chief Justice, or, i n  the event of his inability to act, by one 
of the Associate Justices in order of seniority. 





RULES OF PRACTICE 
IN THE 

NORTH CAROLINA SUPERIOR COURTS 

REVISED AND ADOPTED BY THE JUSTICES OF THE SUPREME COURT 

RULES 

1. ESTRIES OK RECORDS. 
K O  entry shall be made on the records of the Superior Courts ( the 

summons docket excepted) by any other person than the clerk, his regu- 
lar deputy, or some person so directed by the presiding judge or the 
judge himself. 

2 .  SURETY 0 5  PROSEC~TION BOND A S D  BAIL. 
N o  person who is bail i n  any action or proceeding. either civil or 

criminal, or who is surety for the prosecution of any suit, or upon appeal 
from a justice of the peace, or is  surety in any undertaking to be affected 
by the rrsult of the trial of the action, shall appear as  counsel or attor- 
ney in the same cause. And i t  shall be the duty of the clerks of the 
several Superior Courts to state, on the docket for the court, the names 
of the bail, if any, and surety for the prosecution in each case, or upon 
appeal from a justice of the peace. ,111 prosecution bonds for any suit 
must be justified before the clerk of the Superior Court i n  a sum double 
the amount of the bond, and the justification must show that  the surety 
is a resident of xo r t l~  Carolina, and must also show the county wherein 
the surety resides. 

I n  all cases, civil or criminal, when no evidence is introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 

When several a re  employed on the same side, the examination, or 
cross-examination, of each ~ ~ i t n e s s  shall be conducted by one counsel, but 
the counsel may change with each successi~e witness, or, with leave of 
the court, in a prolonged examination of a single witness. When a wit- 
ness is sworn and offered, or when testimony is proposed to be elicited, 
to which objection is  made by counsel of the opposing party, the counsel 
so offering shall state for what purpose the witness, or the evidence to be 
elicited, is  offered; whereupon the counsel objecting shall state his objec- 
tion and be heard in  support thereof, and the counsel so offering shall be 
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heard in  support of the competency of the witness and of the proposed 
evidence in conclusion, and the argument shall proceed no further, 
unless by special leave of the court. 

U'heii a party in a civil suit moves for a continuanre on account of 
absent testimony, such party shall state, in a written affidavit, the nature 
of such testimony and what lie expects to prove by it,  and the motion 
shaIl be decided xithout debate, unless permitted by the court. 

I n  any case where a question sliall arise as to whether the counsel for 
the plaintiff or the counsel for the defendant shall have the reply and the 
coriclusion of the argument the court shall decide who is  so entitled, 
and, except i n  the cases mentioned in Rule 3, its decision shall be final 
and not reviewable. 

'7. I s s r ~ s .  

Issues sliall be matit1 up  as provided and directed in the Con. Stats., 
sec. 584. 

8. J~DGMEKTS. 
Judgments shall be docketed as  provided and directed in Con. Stats., 

secs. 613 and 614. 

9. TRA~YSCRIPT OF JTDGMENT. 
Clerks of the Superior Courts shall not make out trailscripts of the 

original judgment docket to be docketed in  another county, until after 
the expiration of the term of the court a t  which such judgments were 
rendered. 

10. DOCI~ETIXG XIGISTRATE'S J~DGMEKTS. 
Judgments rendered by a justice of the peace upon suminom issued 

and returnable on the same day as the cases are successirely rcached 
and passed on, without continuance as to any, shall stand upon the same 
footing, and transcripts for docketing in the Superior Court shall be 
furnished to applicants a t  the same time after such rendition of judg- 
ment, and if delivered to the clerk of such court on the same day, shall 
create liens on real estate, and have no priority or preceder~ce tlle one 
over tlle other, if all are, or shall be, entered within ten days after such 
delivery to said clerk. 

I n  every case of appeal to the Supreme Court, or i n  which a case is 
taken to the Supreme Court by means of thf> writ of cer t iorar i  as a sub- 
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stitute for a n  appeal, it  shall be the duty of the clerk of the Superior 
Court, i n  preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in  the action in the order of time in which 
they occurred, and the several processes or orders, and they shall be 
arranged to follow each other in order as nearly as practicable. 

The  pages of the transcript shall be plainly numbered, and there shall 
be written on the margin of each a brief statement of the subject-matter, 
opposite to rhe same. On  the first page of the transcript of the record 
there shall be an  index in the following or some equivalent form:  

PAGE 

Summons-date 1 
Complaint-first cause of action 2 
Complaint-second cause of action 3 
Affidavit of attachment 4 

and so on to the end. 

Transcripts oil appeal to the Supreme Court shall be forwarded to  
that Court in twenty days after the case agreed, or case settled by the 
judge, is filed i n  office of clerk of the Superior Court. Con. Stats., 
sec. 645. 

Ere ry  clerk of the Superior Court, and every con~missioner appointed 
by such court, ~ h o ,  by virtue or under color of any order, judgment, or 
decree of the court in any action or proceeding pending in it, has r ece i~ed  
or shall receive any money or security for money, to be kept o r  invested 
for the benefit of any party to such action, or of any other person, shall, 
a t  the term of such court held on or next after the first day of J anua ry  
ill each year, report to the judge a statement of said fund, setting forth 
the title and number of the action, and the term of the court a t  w&h 
the order or orders under which the officer professes to act were made, 
the amount and character of the inrestment, and the security for the 
same, and his  opinions as to the sufficiency of the security. I n  every 
report, after the first, he  shall set forth any change made in  the amount 
or character of the investment since the last report, and every payment 
made to any person entitled thereto. 

The  report required by the next preceding paragraph shall be made 
to the judge of the Superior Court holding the first term of the court in 
each and every year, who shall examine it, or cause it to be examined, 
and, if found correct, and so certified by him, it shall be entered by the 
clerk upon his book of accounts of guardians and other fiduciaries. 
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The Superior Court sliall grant  tlie v r i t  of wcordar i  only upon the 
petition of tlie party applying for it,  specifying particularly the grounds 
of tlie application for the same. 'rlie petition sliall be I erificd and the 
writ may be granted nit l i  or wtl iont  notice; if -\ritli notice, the petition 
sliall be heard upon a1lsn.i.r tliercto duly ~e r i f i ed ,  and 1111011 the affidarits 
and other evidence offcrctl by the parties, :n~d the decisioii tliereupon 
shall be final, subject to appeal as i n  o t l i t ~  cases; if g rm~tcd  without 
~ ~ o t i c e ,  tlle petitioner h i l l  first give the untlcrtaking foi- coqts, and for 
tho writ of supersedrus,  if prayed for as required by tlle R e ~ i s a l ,  sec. 
5%. I n  such case tllr x r i t  illall be luade rrturnable to the term of the 
Superior Court of tlie county in u l i i c l~  the jutlgil~ent or l~rocceding coin- 
p l a i ~ ~ e d  of was granted or had, a d  tc.n days notice ill writing of thc 
filing of the petitioi~ sliall be g i r w  to tlie a d v ~ r s e  party before thr  tcriii 
of the court to which tlic u rit shall hc made retunrahlr. Tlw defcndu~rt 
in tlie petition, a t  the term of the Superior Court to wllicli the said writ 
is rctur~iahlr ,  m a -  i i ~ m  tl to clirri~ize, or answtr the samc, and the nnsucr 
shall rerified. The  court shall hc3ar the application at klle return tern1 
thereof (unless for good cause slionu the hearing shall he continuctl) 
upon the petition, ansner, aff ida~its ,  and such evidence at: the court may 
deenl pertinent, and dismiss the same, or  order tlle case to he placed on 
the tr ial  docket according to law. 

111 proper cases the court iiiay grant  the writ of ccrf ioruxi  in like mail- 
~ I W ,  cscrpt tlint in case of t1w buggestion of :i clirninutioil of the record, 
if it  sllaIl manifestly appear that  the record is iuiperfect, the court may 
grant  the n r i t  upon rilotion in thc cause. 

15. Jrnc7ar~r*~-TT'~rah TO R E Q ~ I R E  Bosns  T O  BE  FILE^. 
I n  no case sliall the court make or sign any order, decrw, or judgnlent 

directing the payment of any money or secwrities for money belonging 
to any infant or to ally person until it  sliall first appear that  such person 
is entitled to r e e e i ~ c  the s a n e  and has given the \)ends required by law in  
that respect, and such payments shall be dirwted only ~vhen  such bonds 
as are required by 13x7 sliall have been g i w n  awl acceptell hy competent 
authority. 

111 all cases ~vhere  it is proposed that  infants sliall sut? by their nest 
friend, the court shall appoint such next friend, upon tlw written appli- 
cation of a reputable, disinterested person closely c o n n e h d  117ith such 
i t ~ f a n t ;  but if such person d l  not apply. then upon the like application 
of some reputable citizen; and the conrt s l d l  make such appointment 
only aftcr due inquiry as to thc3 fitness of t h ~  persoll to be appointed. 



N'. C.] FALL TERM, 1926. 867 

17. GUARDIAXS AD LITEII-HOW APPOINTED. 
A11 motions for a guardian ad Zitem shall be made in  writing, and the 

court shall appoint such guardian only after due inquiry as to the fitness 
of the person to be appointed, and such guardian must file an answer in 
every case. 

18. CASES PUT AT FOOT OF DOCKET. 
All civil actions that have been at  issue for two years, and that may 

be continued by consent at any term, will be placed at the end of the 
docket for the next term in their relative order upon the docket. When 
a civil action shall be continued on motion of one of the parties, the 
court may, in its discretion, order that such action be placed at the end 
of the docket, as if continued by consent. 

19. WHEN O P ~ I O S  IS CERTIFIED. 
When the opinion of the Supreme Court in any cause which had been 

appealed to that Court has been certified to the Superior Court, such 
cause shall stand on the docket in its regular order at  the first term after 
receipt of the opinion for judgment or trial, as the case may be, except 
in criminal actions in  which the judgment has been affirmed. Con. 
Stats., sec. 4656. 

20. CALEKDAR. 
When a calendar of civil actions shall be made under the supervision 

of the court, or by a committee of attorneys under the order of the court 
or by consent of the court, unless cause be shown to the contrary, all 
actions continued by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed at the end 
of the docket for the next term, as if continued by consent, if such 
actions have been at  issue for two years. 

21. CASES SET FOR A DAY CERTAIS. 
Eeither civil nor criminal actions will be set for trial on a day cer- 

tain, or not to be called for trial before a day certain, unless by order of 
the court; and if the other business of the term shall have been disposed 
of before the day for which a civil action is set, the court will not be kept 
open for the trial of such action, except for some special reason apparent 
to the judge; but this rule will not apply when a calendar has been 
adopted by the court. 

22. CALEED.~R UNDER CONTROL O F  COURT. 
The court will reserve the right to determine whether it is necessary 

to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 
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23. NOXJCRY CASES. 
When a calendar shall be made, all actions that do riot require the 

intervention of a jury, together with motions for interlocutory orders, 
mill be placed on the motion docket, and the judge will exercise the right 
to call the motion docket at  any time after the calendar shall be taken up. 

24. APPEALS FROM JUSTICES OF THE PEACE. 
Appeals from justices of the peace in ciril actions will not be called 

for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 

25. OX COKSEXT CONTIS~AXCE-JUDQMEXT FOR COSTS. 
When civil action shall be continued by consent of parties, the court 

will, upon suggestion that the charges of witnesses and fees of officers 
have not been paid, adjudge that the parties to the action pay respect- 
irely their own costs, subject to the right of the prerailing party to 
h a ~ e  such costs taxed in  the final judgment. 

26. TIME TO FILE PLEADIXGS-HOW COMPUTED. 
When time to file pleadings is allowed, it shall be computed from the 

adjournment of the court. 

27. COUNSEL NOT SEST FOR. 

Except for some unusual reason, connectecl with the business of the 
court, attorneys will not be sent for when their cases are called in their 
regular order. 

Clerks of the courts will be required, upon the crinlinc.1 dockets pre- 
pared for the court and solicitor, to state and number the criminal busi- 
ness of the court in the following order : 

First. All criminal causes at  issue. 
Second. A11 warrants upon which parties have been held to answer 

at that term. 
Third. All presentments made a t  preceding terms, undisposed of. 
Fourth. All cases wherein judgments nisi hare been (entered at the 

preceding term against defendants and their sureties, and against de- 
faulting jurors or witnesses in behalf of the State. 
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29. CIVIL AND CRIMINAL DOCKETS-WHAT TO CONTAIN. 
Clerks will also be required, upon both civil and criminal dockets, to 

bring forward and enter in different columns of sufficient space, in  each 
case : 

First. The names of the parties. 
Second. The nature of the action. 
Third. A summary history of the case, including the date of issuance 

of process, pleadings filed, and a brief note of all proceedings and orders 
therein. 

Fourth. A blank space for the entries of the term. 

The clerks of the Superior Courts shall be chargeable with the care 
and preservation of the volumes of the Reports, and shall report at  each 
term to the presiding judge whether any and what volumes have been 
lost or damaged since the last preceding term. 





REMARKS OF CHIEF JUSTICE STACY FROM THE BENCH, TUESDAY. 
17 MARCH, 1926, REGARDING THE DEATH OF FORMER 

ASSOCIATE JUST ICE. GEORGE H. BROWN. 

GESTLEAIES OF THE BAR: Before proceedil~g ~ i t h  the usual work of 
the Court, we pause to express the smse of loss and sorrow which has 
come to us in conlnion with all the people of the State, in the death of 
Judge George H. Bro~vn,  of Tashington,  S. C., formerly an  Associate 
Justice of this Court. Fo r  sisteen years he bore the burden of intense 
judicial labor as a member of the Suprenle Court and his opinions, 
always forceful and characterized by clearness and aptness of phrase, 
are to be found in forty-fonr rolnmes of our Reports, beginning with 
the 137th and ending with the 180th. The law of the State has been 
t.nriched by his untiring efforts, as both Bench and Bar  will readily 
attest. H i s  ripe learning and massire intellect, logical and orderly 
in  its processes, were diligently employed, over a long period of time, in 
writing just judgments into the book of the law of a great people. F o r  
the profession he serl-ed so long and well, hie work will stand as his 
monument. H e  wrought niightily in  his day and has earned a lasting 
peace. 

111 recognition of his great u ork, the Court,  hen it adjourlls today, 
will take i ts  adjourmnent out of respect to his memory. 
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ABUSE. See Constitutional Law, 4. 

ABUSE O F  POWERS.  See Process, 1. 

ABTSIT'E IAXOTAGE.  See Forcible Trespais.  1. 

AC'C'OUSTS. See Priucillal and  Surety,  2 ;  Contracts, 1 : Mortgages, 6, 6. 

ACTIOSS. See Iiemoval of Causes, 3 ; Judgments, 9 ;  Bills and Sotes,  6, 12;  
hl111ral and  Error .  24 : Iusurance 6, 21 : Claim and  Delivery. 2 : Bauks  
ant1 R a l i k i n ~ .  8, 19, 22 : J1unicil)al ('or1)0rations, 6 : Process, 1 ; Estopl~el,  
1, 2 :  Fertilizers, 1 ; Contracts, 21 : Executor and Administrator,  1, 2 : 
Taxation,  6 : Attachment,  5 ; Consti tutio~lal  Law, 6 : Corl~orations,  3. 

1. Actions-Ct'oss-.ictio~ls-Colinterclaim-Brirdetz of Proof-Deeds tr~rd 
C'o)rt.f~lie~?~crs.-I~i iI suit  to remove a cloud 011 title to lands, the  tle- 
f t w l a l ~ t  sett ing u p  title by way of counterclain~ or cross-action to  pa r t  
of the lands described in the  ~rlaiutiff's coml~la in t  has  the  burden of 
l~rovili:: his allegations iu so f a r  a s  they relate to the  counterclaim. 
Tinibcr Co. v. Cozcid. 40. 

2. Actiortsl/oi)~tle,-Electio,t-Pri)!cipcil and .I~/ent-Pu~'ties.-In a n  ac- 
tion for fraudulent mi s re l~ re se~ i t a t i o~ i s  the l r i nc i l~a l  and agent m a k i w  
the  mi s re l ; r e se~ l t a t i o~~s  a re  jointly aud  severally liable. and  the p ln i~i -  
t i e  has  h is  election to sue either jointly or  severally, and l~laintiff 's  
motive for joinder, if he  has  cltxirly this r ight,  is  irrelevant. Pa t to~ r  
v. Fibre  Co., 4s. 

3. dctio~~s-Visjoi~rdet-Dertf~urr'et--Ui~sn~issal-Plec~clinge - Consent. - A 
l~roceeding under the  l~ rov i s io i~s  of C. S., ch. 9, to establish the  t rue  
dividing line between adjoining owners of land, will be dismissed 
upon demurrer for  misjoinder of parties and causes of action thnt  
involve the  title o r  interests of others uot related to the  mktter in 
tlisl)utr, and  which a r e  entirely independent thereof. In  this case i t  
appearing t h a t  no demurrer had been interlmsed ant1 tha t  the  a n s w r  
hat1 I~een filed, i t  is  suggested tha t  by consent of the  l ~ a r t i e s  they may 
11roceed nit11 their  original controversy if so advised. Kogw.s 1:.  

Rogers. 50. 

-4. Acfiotts-Claim cltid Deliceru-Principal c~nt7 Suret.!j-Parti~s.-To a n  
inde1)endeilt action by plaintiff in claim and  delivery to recorer upon 
the defendant 's  surety bond damages for the  deterioration, etc., of the 
prol~er ty  wrongfully detained, the  surety may be sued alone without 
joiuing the  ~ ~ r i n c i l ~ a l  defendant ill the former  action. C. S., 465. Xooi'e 
c. Edxa rds .  446. 

5.  Actions - Cau.ws of Act io)~ - Par t ier  - P1eadiug.u - Uisjoinder - Dis- 
missal.-A misjoinder of parties aud  causes of action is  demurralrle 
and  the  action may be disulissed on defendant 's  motion, but a s  to mis- 
joiuder of causes of action the  same will be divided. Harrisokt r .  
Transi t  Co., 545. 

6. Samr-Priwipul ccnd Suret!/-Stafzctes-Co)ttrcict.s-Torts.-UIr our  
s ta tu te  (chapter 60, sec. 3, 6 ( g ) ,  Public Laws of 1925),  the  owners 
of passenger autobusses for  h i re  upon the  l i igl~ways of this Sta te  a r e  



-1CTIOSS-C'o)~tili~icd. 
required to t ake  out liability i n s ~ ~ r a ~ i c e  for the prw:ectioli of i t s  ptls- 
sengiXrs and  others,  \\-it11 the  right of ac,tion given to the  par ty  injured 
by the  negligence of the  driver c~f thc autobus. ant1 tllereunclfr a dt2- 
Innrrer to the  complaint against  thc, a u t o b ~ ~ s  C O I U ~ I R I I ~  and the  surety 
on his bo l~d ,  111~11 the grountl t h a t  the  action against  the  surety :lristxs 
in i ~ ~ n t r i ~ ( . t .  il11[1 tha t  of tlicl iusured ill turt ,  is bad. (';latas \vllerts, ~ l l t k r  
the  ctri~trnct. the  l~riucilurl n lo i~e  is  111.otec.tet1 against  lobs, clistinguishc~tl. 
1 bid. 

.l("rS. See Court.. 4. 

M ' ~ ' I I 1 d ~ I T .  S re  A t t n c l l n ~ ~ ~ n t .  4. 

.\(;12XC'Y. S w  P r i ~ ~ c i l ~ a l  a11(1 Agent : I I I~UI .~I I I (YJ ,  10, 12 :  ation, ion, 5 : Sfiister 
and  Sc~rv:rnt. 27. 

. ISIJlALS. See Segligenee, 23. 

ASS\VEII. See Plewdinys, 2, 15; Issut~e.  I .  

ASTE L I T E J I  JIOTALI. See Evidel~ce.  2. 
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.IPPI-:AL ASD ERROR-Contit~ned. 
of the  prisoner on t r ia l  for  rape, a question and answer thereto is  
ilot l~re judic ia l  error,  or s11ould be stricken froin tlie record on de- 
fendant 's  motion, when b,y the  use of the word "there" the  place of the  
crime was  made clear b ~ -  the  other evidence addressed upon the  same 
c.row-examination. so t ha t  the  jury could not have misunderstood it. 
hf. r. Xansell .  20. 

2. dppcrtl ccnd Et~o,,-Doclieting d ~ ) p e c ~ l s - H e a ~ ~ i i ~ g s - R t ~ l e s  of Court.- 
\Yhen the  case on appeal has  been agreed upon by the  parties and  so  
a1)years Ity entries of record. and a t  tlle request of ei ther party t he  
c,lerk of the  Yul~erior Court has  sent i t  1.113 to the  clerk of the  Supreiiie 
(.'c~urt ant1 there docketed ltromptly. a s  i t  is  the  clerk's duty to do, 
ant1 in t ime for  argument  of' the  call of t he  district  under t he  rule of 
(.'ourt, though otherwise the  case \voultl not then h a r e  stood for  
argnnient, i t  being thus  docketed takes i t  from tlie control of the 
parties l i t igant,  and the  hearing will accordingly be  regularly heard 
a s  placed. Curslcell c. Tallel/, 87. 

3. -4ppeccl and Errot.-Siipremc Ciour.t-1'1ecldi1rys.-.In answer filed i11 the  
Superior af ter  tlie case is  constituted ill t he  Supreme Court  on 
a l ~ g e a l  can h a r e  no effect on the  jurisdiction of the  Supreme Court. 
Rogers c. Rogers, 61. 

4. I l~pcccl crnd Ei-1.01.-Trnttso'il)t-Docket-Hccot'd Pi-ope,.-Certiorari- 
_lfotiot~s.-Where the  record of a case on appeal i s  not docketed in 
tlie Supreme ('ourt a t  the  t ime rrquiretl by the  rule of Court, pre- 
ceding the  call of the  district  in \vliicli i t  belonged for  argument,  i t  
will be dismissed, but the  Court  may, ill i t s  discretion and  not a s  a 
niatter  of r ight of tlie apl~el lant ,  gr'ant fur ther  t ime for  t he  filing of 
the record, if the appellant files tlie record proper in a p t  time ant1 
thereupon moves for  a cet~fiorai-i. showing tliat the  delay was  ~ i o t  
a t t r ibutable  to liimself. S. 1'. Slct.et,!l C'o.. 52.  

5. Sccnte-dyree~nent of C'outtae1.-The altpellant is  not  justified in not 
docketing h is  case on alrljeal in time. hy a n  agreement with the  
appellee to extend t ime for  tlie settlement of a case on appeal. Ibid.  

6. .-lppcal a)id hh'or-Rules of Coril't-l)isttlissctT.-The rule of Court r r -  
cluiring the  doclietin;. of the  a11l)e:ll within a certain time, etc., is  
mandatory.  Ibid.  

7. .ipocccZ a n d  Er~~or~-l)~slt~~tctior~s-Co~~te)ltio~~s-Objectio)zs and E.rccp- 
tioils.--l.:sceptio~is to the statement of the contention of the 11nrtic.s 
by the  judge in h is  instructions to tlle jury,  cannot be sustained n h e u  
not promptly taken, or a f t e r  the  verdict. S'. 2-. Messer, 80. 

S. Painc-Hotmless Et'ror.-Upon tlie t r ia l  of a homicide, when a ~ e r d i c t  
of manslaughter has  been rendered, a charge upon the  law of niurder 
in the  second degree becomes immaterial .  Ibid.  

9. Appeal and Et~ror-Ii~str~rctio~r.s-C'~~inzi,~al La~c..-Instructions on n 
t r ia l  for  homicide n i l1  not be held for er ror  if taken in i t s  related 
l larts  i t  correctly informs tlie jury of t he  law applicable to the evi- 
dence. Ibid.  

10. dppecil cind Error-l1~sti~uctio~~s-E~ide~1ce-Objectiofs atzd E . ~ ~ e p t i o l l . ~ .  
--The fa i lure  of the  tr ial  judge to  recapitulate the  evidence will not 
be held for reversible er ror  in the  ab,sence of a request from tlie 
appellant tliat he (lo so. Ib.id. 
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APPEAL A S D  ERROR-Contiwued. 
of fact  not supported by the evidence aypearing of record, and not 
conceded by the  par ty  adversely concerned, 1\31 not effect a n  er ror  of 
law committed ill the  instructions to the  jury,  according to tlie record 
evidence in the case sent u p  Shipp c. Stage  Lineu, 475. 

21. Appeal ( I I I ~  E'rt,or-Iitstructioitr-Rezcards.-Where the  tr ial  judge in 
his charge considered contestually a s  a related whole and  not dis- 
jointedly. correctly and  unmistakably instructs the  jury a s  to the  
l)laintiffSs right to recover a renarcl  offered for  the  ar res t  and con- 
victiun of' a murderer,  i t  will not be considered a s  reversible error,  
t ha t  taking the  charge disjointedly error may be made t o  appear.  
Russell u. Il'ilmingtou, 480. 

22.  Appeal a n d  Error-Burden of Proof-Hai'n~less Error.-The defendnnt 
cannot successfully coml~lain tliat in the t r ia l  court  he  was  not r r -  
quired to take  the  burden of tlie issue in question. Crozctler v. Con- 
sfr~uctio.n Co., 502. 

23. Ippecil a n d  Error-Judgments-Default-Fir1di?~gs-Re.L. - Where 
the  Superior Court  judge has  made no findings of fac t  upon which 
he  has  refused to set  aside a judgment by default  for  "mistake, in- 
advertence, surprise or escusable neglect,'' and  the  defendant has  not  
requested h im to (lo so, there is  nothing before the  Supreme Court on 
alqleal upon which i t  may l~redica te  a decision, and  the  judgment 
below will be amrmecl. Holcom,b u. Holeomb. 504. 

24. Appeal and  Error-T1.ia7-Actions.-.\ par ty  may not elect o r  t r y  his 
case in the  Superior Court  upon one theory, and  on appeal have the  
Su l~ reme  Court consider i t  u l~on  n different theory. Lamb c. Bo!l!es, 
542. 

26. Appeal a ~ t d  h71.ror-Rcviezc-Ti.iu1-Record -Pleadings - Ecidence. - 
011 all l~eal,  the  Supreme Court will review the  case upon the theory 
tliat it was  tr ied in the  Sul~er ior  Court  a s  disclosed by the  coniplaint 
ant1 evidence of record. .Ufg. C'o. c .  Hodgins, 577. 

26. Ippt'u.1 uitd h't-ror-Issues-Ecicle?~c~-Broadside E.rceptions. - Where 
the  recovery under a l~olicy of accident insurance depends upon the  
wrt1ic.t upon several issues arising under certain stipulations of the  
1:olic.v. escel)tion to  evidence a s  applying solely to one of them and 
relating to all, will not he sustained on aplwal. Xoore  2;. Ins .  Co., 580. 

27. .4ppecil ulid Error-Tricilc-Electiot~ of Remedu-Review.-Where the  
ljlaintiff has  elected to  t ry  h is  action ill the  S u ~ e r i o r  Court  exclusively 
on one theory, the Supreme Court on appeal will not review the  case 
oli a different one. Stone c. Villing Co., 585. 

2s. dppecrl ccnd Error-Judymotts Set Aside- question.^ of Law-Burdc~c 
of Proof.-Where the judge has  set aside a verdict of the jury upoll 
the  ground tha t  he has  erroneously stated the  law upon a controlling 
lI11ase of t he  case, his actioii ill SO doing will be sustained in the  
S u l ~ r e ~ n e  Court, unless the  a l~pel lant  makes i t  appear of record tha t  i t  
\vas errbneous. V o n  Herff v. Richardson, 596. 

29. .4ppcal c~nd  Errov-Objections und Exceptiom-Esception to the  ad- 
n~issibil i ty of evidence must be taken a t  the t ime of i t s  admission 
by the  complaining party,  for  t he  esception to be considered by the  
Supreme Court on appeal. DeLa t~eu  v. Henderson-Gilmer GO., 648. 



878 INDEX. 

APPEAL AND EIUiOR-Cotttiwued. 
30. Appeal m d  67.iot-Refoer~cc-Ftirdtilgr of ruct-Ebidettce-Recie1c.- 

T h e  fiudings of fac t  b~ a referee u ~ ) o u  competent el ideuce athrmed in  
thcl Superior Court  on appeal thereto. I S  not reviewable on the  fu r the r  
appeal to t he  Supreme Court. Cotton rllclls c. C o t i o ~  Yam Co., 713 

31. d p p t a l  tribd Ei,t.or-Co'trora~~i-1)och:eting-Re Proper.-The docket- 
ing of t he  record proper in t he  Supreme Court  i s  a prerequisite to  
the consitleratiou of a motion therein made for  a cw-tiorarr to briug 
the  a p ~ ~ e a l e d  case u p  for  revien.  B a k e r  T. Hare ,  788. 

:32. Samc-lk;.rtcltsio,1. of Time t o  Serce  Case-Laches.-'~Vllerr the parties 
 ha^-c ngrred upon such estension of t ime for  t he  service of their  re- 
s1)ective cases on appeal t h a t  t he  d e h y  will cause tlie docketing of 
tlie case too l a t e  to  come within t h e  rule, t he  appe1la:lt haviug used h is  
full t ime may  not succrssfully more  ill t he  Sul~renie  Court  for  a 
certiorari  upon the  ground t h a t  t h e  delay \\-as caustcl by a loss of t he  
papers in i t ,  for  which he was  iiot respoiisible. without proof sufficient 
to overcome erideuce iu denial  of t h e  :rllegation. Ibid.  

APPEAIIANC'E. See Insurance,  6 ; Summons. 1. 

API'EARASC'E BOSD. See Escape, 1. 

APPROTAL. See In ju l~ct ion ,  1 .  

ARCHITECT. See Contracts, 5 ,  9. 

ARREST. See Criminal Lalv, 5 ;  Assault ,  1: Homicide, 8. 
1. Arrest-Seu1ige)~cc-"ltech.less?tess" - "lVantowtless." - The verdict of 

the  jury in a negligence case t h a t  t he  recklessuess of the  driver of 
ill1 nutomol~ile caused t h e  in jury  of the  ljlaintiff in a collision of the  
two cars. is  nloue insufficient for  the  court  to  g rau t  plaintiff's mo t io i~  
for  t he  issuance of a n  esecut ior~  against  the  person of the  defendant. 
there  bring no  finding a s  to whether  the  ac t  had been \vantoiil~- dnue. 
Nhot.t c. K a l t m a t ~ ,  15-1. 

2. Sanlc-h'ridet1ce-~-I1)peal a t ~ d  Et.ror.-The ~ e r d i c t  of the jury upon the  
iq5ues submitted inay be construed ill the  light of t h ~  pleadings and  
ericlencc~, ctc., hut  t he  pleadiugs a s  to "~ecklessness" :md "IT autonne<q" 
n 111 not control the  a u s n e r  to the  iwue  of "rwklessness" a s  applied 
to ncgligeuce when on appeal i t  does not appear  what  1% a\ the  evidence 
thereof ilitroducetl upon the  tr ial .  Ibrtl. 

3. Arrcst  - Fctlse .liv.est - l i t tor ica t i i~g L ~ q r t o r ~  - Spiri tuous Ltquors - 
"T~.a)ispot.tntroir"-Ntatritcs.--An arrest  may not he Ia\vfully made 111 
tht. properl) authorizetl officers of the  la\\ f o r  the  riolation of ou r  
l)rohibitioil Inn-, fo r  t he  t ra i~spor ta t ion  of i n t o ~ i c a l i n g  liquors up011 
mere  un fom~ded  susl~icion arising fro111 information received tha t  tht. 
supposed offenders would thus  tra11sgrtw the  l aw  oon 1 fu tu re  occasiou. 
aud  a n  ar res t  so made, not upon all offeuue cornmittcrl in the  officer. 
rlrcserice o r  to their  personal knowledge a s  to the  r a r t i cu l a r  offenae. 
and  ~ t i t h o u t  a hearch na r rmi t ,  is u i ~ l a n f u l  and entitlcs t he  plaintiff 
in h is  action therefor, to recover damages.  3 C. S., 2411(f) .  S. 1.. 

DeHchrrodora, 7-19, 

4. Same-Kesistiitg drre.st-E1~ide?tce-&uesfio)bs f o r  Juqj-Where thert. 
i s  evicleuce t h a t  tlie officers of the  law while ar res t ing  one on t r ia l  
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for a criminal oft'ense found i t  necessary to fire ulmn the  ca r  ill wliicl~ 
the accused was  fleeing, and  t h a t  the  lat ter .  under the  im~res s io i l  tha t  
the  purpose of his pursuers was  t h a t  of robbery, used only the  force 
necessary to his resisting them under this impression, questions artb 
rai.wd for the  jury to determine wllether under t he  evidence tht, 
officers acted only with the  force necessary for  their  purllohe, and  also 
a s  to the  t ru th  of t he  defense interposed. Ibid.  

3. I r res t -Of f i c - r1~~-~1r~1ec f s8ar~  Force.-Where the  officers of the law n i l -  
fully and  inte~it ionally use more force than  is  necessary for  their  
lJurlJose, they a r e  acting beyond tlie authority conferred upon them 
by law a s  such officers, and  a r e  liable a s  individuals for damages for 
tlie cwiiseclurnces of their  unlawful act. Ibid.  

6.  drrcst-D(c11tuyes-P1~i11ci1~aI alrd h'urcf!l-lppeul and  E~.ro/..-Where a n  
unlawful and  unwarranted  ar res t  has  been made by the  officers o f  
the  law and tlamages a r e  recoveruble against  them. the  sureties on 
their  bonds a r e  not liable in escess of tlie ljenalty on the  bonds of 
each of the defendants se l~ara te ly  given, ant1 a judgme~i t  n t l~cwviw 
is erroneous. Ibid.  

ASSAULT. See Criminal Law,  3 ;  Instructions. 2. 6 :  Rape, 4 :  Roblwry. 2 

1. -4ssault-lr~.esf-0pcers.-The unnecessary u.e of a l~ is to l  1)y all officer 
in making ail a r res t  under unjustifiable circuinctances, i. a11 a*+ault .  
S.  z;. DeHet.~,odo~%, 750. 

ASSFSSSJIENTS. See Tasat ion ,  3 ;  Municipal C'orl~orations. 2, 6. 6. 13 : Ranks 
and Banking, 17;  Drainage Districts, 1. 

ASSETS. See Banks  and Banking, 16, 24 ; Tenants in Comnlon. T : Executors 
and  Administrators,  1. 

ASSI(;NJIEXT. See Insurance,  2 ,  3 :  Bills and  Sote?.  10 : Banks and Ranking. 
24. 

ASSIGSMEST O F  ERROR. See Appeal and Error ,  12. 

ASSUJIPTIOS O F  RISKS.  See Master and  Servant,  6. 

1. .4ttachme~1f-Cou1'ts-Pri01~it~4urii~dictio-Pro1it of Leu)/-I)~jrr~rc- 
tion.-One claiming paramount r ight to property taken in attaclunent 
should asser t  i t  i n  court  first acquiring jurisdiction. and where several 
at tachments have been levied on the  same property, under writs  is- 
sued by a nunlber of Superior courts, i t  i s  within the  lmwer of the  
court ,  first acquiring juristliction by seizure, to  require the  questions of 
priority to be determined in t h a t  court. U a r n b l e ~  1..  White, 31. 

2 .  Same-Simultaneous Lez;ies.-Where two or more attachments against  
a fund in t h e  hands  of a garnishee a re  delivered to t h e  sherift' a t  the  
same time, and served simultaneously, and the  fund i s  insufficiei~t to 
pay all  of the  attaching creditor? according to  their  priority of levy. 
the funds  remaining a f t e r  the  satisfaction of all  the prior attac.11- 
ments, if any, will be applied pro r a t a  anlong those whose a t tach-  
ments have been thus  simultaneously executed. Ibid.  
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3. Sumc-Sho-~ff~.-Tlie sherift u11o1i tlie serrice of rar ious  attachments 
ne:~iust the  same 1 ) r o ~ r r t s  takes  l)osst,ssion thel.eof' a ~ i d  acquires a 
sl,rci:11 interest  therein euforceablr  by h im for  the  11rotec~tion of the  
irttt~chilig creditois ill acwrt1auc.c~ with the  l~r ior i t ics  of tlitxir levies. 
I bid. 

4. .I t f (~chrnc~)~t -Cour ts -Jur i sd ic t io . )~  - Affidacit. - IVhere ill proceedings 
for  attacliment, i t  sufficiently appears of record tha t  thv court  hat1 
jurisdiction of the subjec't-matter, i t  is  uunecessary tha t  the  attidavit 
of the  a t taching creditors s1recific:llly allrge i t s  juristliction, C'. S., 48-1, 
799. Ll~,)lli C. I l ' o l b ~ t ,  126. 

S. - I ~ ~ ( I ( ~ ~ I ~ I ~ L ~ ~ I ~ - C O U ~ ~ ~ - - J U ~ ~ S ~ ~ C ~ ~ O I I - L C C U - - A C ~ I O ~ Z S .  - 'Shere there a r e  
s w e r a l  ac t io i~s  in a t tachment  brought in ou r  courts of general juris- 
tliction to  subject thereto the  same monejs  of the  same defendai~t ,  
the  court  first acquiring jurisdiction by l e \ y  determillex the  l ) r ior i t~e\  
of tlie claimnntb, while t he  actions in t h e  other jurisdictions co~l t inue  
for  the  purllose of establiahirig the  claims of eaclt of the  l~laintiffs 
against  the  tlefeiidant therein,  also involving and t letermil~ing the  
question o f  t i t le ;  S. c.,  cc~~tc .  31. H e t n b l c ~  1;. Tl'l~ttr, @24. 

ATTOHSET A S I )  C'LIICKT. See Judgruelits, 4, 17 ; I.:riclence, 18. 

AUL)ITOR. See C'oi~tracts, 1. 

AUTOJIOBII~ICS. See Taxation,  5 ; Negligence, 3, 10, 14 ; Statutes,  9 ; Master 
and Y e r ~ a i ~ t ,  6, 26; Evidence, 8 ;  Insur:mce, 18, 20 : ( 'arriers,  6, 7 : 
Uamages, 2 ; Railroads, 4 ; Vendor and  Purchaser,  1. 

1. .4ritomobiles-Seyliye~~ct'-Pussiny Cpon Hiyhzcuys - Niyttuls - Ii'trrti- 
itrys.-The driver of a n  auto-truck along a public highway is not lieltl 
to t he  same degree of care  in observing those \rho iuay \rish to pass 
h im coulillg f rom the  rear  a s  in front,  and  is  not :requirt.d to t u rn  
to the  riglit f o r  such purpose, unless ht: is  alrprised by the  ouc who 
\vislles t o  l)ass, by  proyer signal, of his i i ~ t c ~ n t i o i ~  to (11) so. C'. S., 2617. 
D r c h t r  c. Dicitle, 325. 

2. Sainc*Kectsoi~ctbly Nufcp Cotlditiot18.-The driver of nu automobile u11o11 
the  signal of a fas ter  c a r  a ~ p r o a c h i n g  f rom the  rear ,  must turn  to  
t he  right so t h a t  the other may pas> to hi. left, when the  coutlitiol~s 
exist ing there a t  the t ime artJ reasonably safe  t o  permit  t he  other to 
lmss. I b~tl .  

3. Nume.-The driver of a n  automobile \ \ho  \\islies to llac,s f rom the  r e a r  
nlwtlier ahead of him, must  keep his automobile und?' control, SO :IS 

to avoid a collision if the  driver ahead of him : ~ p ~ ~ : l r e n t l y  does not 
Iirilr his signals or ib not amare  of h is  i~ i tent ion  to  paw.  o r  the  condi- 
tion of t he  road makes i t  unsafe not c1111y to  himself, but to those 
\ \ho  a r e  dr i r ing  from the  opposite direction. Ibtd.  

4. duton~obilf.?-Traffic Hulcs-1'trrlii)fy Laws.-It is  not a violation of a 
parking la\\- fo r  a driver of ail automobile to  stop his car,  keeping the  
motor running, long enough for  the  anticipated passing of another c a r  
speeding behind him to  pass liirn on the  highway. Gr,  e r  v. Grier, 760. 

BAIL. See Arrest .  
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BASKS ASD BASIiISG. See Statutes, 3 ;  Pleadings. 6 ;  Descent and Dis- 
tribution, 2. 

1. Ba?bks and Ba~~kitly-OfZicers-CCltra T7ii'es Acts.-A bank existing under 
the State or Federal law is only authorized to conduct its business 
under the limitations therein imposed, and the acts of its officials 
beyond these limits are ultra cires. Bank 1 . .  Finance Co.. 69. 

2 &'ame-Liubi1itu.-A bank is not liable for the ultra z'ires fraudulent 
acts of its officials in furnishing information to its customer as  to the 
financial standing of those local to the Illace in which the bank con- 
ducted its business. I l id .  

3. Same-Evidence.-Evidence is insufficient to make a bank liable for the 
ultra vires acts of its officers who receive compensation for the infor- 
mation as  to the financial responsibility of persons within the locality 
i11 which the banlr conducts its business. Ibid. 

4. Same-Presumptiol~s.-Those dealing with a bank a re  conclusively pre- 
sumed to linon. that the ultra vires acts of its officials will not be 
binding on it. Ibid. 

5. Same-Burden of Proof.-A bank is not liable for the ul t ra  vires acts 
of its officials beyond the benefit i t  has actually received thereby, the 
burden of proof being on the plaintiff. Ibid. 

6. Banks and Bailking - Directors - Officers - Guarantor of Payment - 
Equity-Sulroyution.-The directors of a bank who have indiridually 
gunranteed the indebted~iess of the bank held by another or foreign 
bank, to be entitled to legal subrogation to the excess collaterals held 
by the creditor bank a s  security, must show a payment of such in- 
debtedness or a part thereof, and claim only to the extent such ~ a y -  
merit has been made. Ez'wett 'c.  Staton, 216. 

7. Same-Cor~centional Sub~oyafion.-And to be entitled to conventional 
subrogation, they must show an  agreement, duly passed and binding 
upon the bank, fairly made, and not tainted by fraud, bad faith or 
undue advantage, that  the excess securities held hy the creditor bank 
should inure to their benefit as guarantors if they would be in excess 
of the indebtedness they had guaranteed. Ibid. 

S. S~~me-Cor~poratio~1~s-~lIeetinys-C01~porate Scfion.-In order for the 
directors of the bank to have by equitable conventional subrogation 
ail interest in the surplus collateral of a creditor bank who held their 
individual guaranty for the payment by the debtor bank, they must 
show a corporate action by resolution duly ~iassed giving them this 
right by which they have acquired a lien upon such surplus collateral 
to yrotect them in their guaranty. Ibid. 

9. Same-Evide~~ce.-The mere fact that  the president or other officials 
of the, debtor bank understood that  the individual directors who 
should give their personal written guaranty to the creditor bank 
would be protected by the collaterals of the debtor bank pledged to 
the payment of the debt so guaranteed, and that the individual direc- 
tors so understood it, does not alone amouilt to such corporate assign- 
ment of the collaterals as  would entitle the guarantors to conventional 
subrogation thereof. Ibid. 

10. Same-Record of 3Ieeting.-As to whether i t  is necessary for a record 
of a meeting of the board of directors of a bank to be kept wherein a 
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c~crnventional assiqimmt n a s  given to its director., guaranteeing it* 
ol~ligations to another bmik. in the collateral thereto liyl~othecatecl 11) 
the debtor bauk ( 3  C'. S., 221 ( b ) .  Qurxrc? I b i d .  

12. 8a?1~c-81cl~i'oyc~tiu11-12ccci~'c~1.s-Dcbto1~ rr11t7 f'~.c>(lito~..-lYllere n stock- 
liolcler and director of n hanli have ill ;rood faith loaned their Lilrerty 
Bonds to it to enable it  to get an extonsion of the t i ~ n c  of ~ I B ~ U I C I I ~  

of its ~lotc. i t  had airen to anotlier I~nnk. wit11 coll:~ternls hyl11rt11t'- 
catecl for its l~rly~ncnt. and the creditor Ix~nli has sole1 these 11011(1s 
with sunle otller collaterals and clisch~rgctl the ex tens io~~ note. urrll 
has turned the Ixrlance of the collater;~ls l~yl)otliecat~?tl to the receiver 
o f  the I)orro\ring 11i11ik. \vliir11 lias si11c.e 11evc11ne iu:;olrent : Ilcltl, to 
the c3stent of th r  unusrtl collatcrals, thcl offic~inls wko llxre so lo:~nt.tl 
their hontls are  entitled to legal snbrogation as  i~ga i~ ls t  the clninls of 
the otller or general creditors of the bank rel~resentc~cl I)$ the receirer. 
I b i d .  

13. ~~n~irc-Iilsoll~(.~ic!j-E~~ide~~cc.--l~~ltler t11~  facts of this c:rse : Ifilltl. tlrt3 
nwre fact that the Imrrowi~~:: hank afterwards XT-PI t into tl~c. 11i111ds 
of :r receiver, (lit1 not affect the hoilrt fidc's of the stwkholeler a11.l 
tiirtlctor who had loaned it  their intlivitl~ii~l Imnds in order to c111;1l,lr 
it to obtain an cstension of tlie time of payment of n note for I I I ~ I I P J  

htrrrowed by it  from n11othc.r 1)nnl;. /bid. 

14. Snnrc-Lcgnl Subr'ognf ioii-l)cfi~i itiott.-I.~jial snhrogn tion is defined to 

be "an equity called into existence for the purpose of enal,ling n 
party, secondarily linble. but ~ 1 1 0  has paid the debt. to re:ll] tlie 
I~enefit of any securities or remedies, which the creditors may hold 
as   g gain st tlie principal debtor, and by n-liich the party payinq may 
he nintlc. whole." Ibiil. 

15. S n m c  - f)cbtor nird C'r'editor - 1~11securcd Plitin~s -- Distributioi~ of 
..lsscats.-While a stockholder or director of a barilc may be entitled to 
snl)rogation to the rights of their bank to \vIiom they hare loaned their 
prrsonal cwll:~teral to eni~ble it to obtaiu :in extension of time of pay- 
ment 011 n 11ote it had given to anoth(3r hank, to the extent of the 
I~orrowin:: 1):lnk's unerhnusted collateral it pledged to the note, as  
to the other or general collateral of the borrowing bank, since becom- 
ing insolvent nntl in a receiver's I~ands. their relation is that of 
general creditors. and they are  only entitled to  the proceeds in its 
distribution among the general or unsecured creditors of the insolrent 
banl~. I b i d .  

16,. B t r ~  1;s crrtd Btri~l;iitg-Corpo~crtioris-Oflircr8-Di~ccto?s-Trusts-Seg- 
ligei~c~-Da.mn.crge8.-~irectors and general manager:; of a bank are  
held to the responsibility of trustees in regard to their official duties, 
nnd are  liable to its receirer for loss of the corporation assets caused 
and brought aho~it  by tlwir neglect or failure to perform their duties 
in this respect. S. 27. Trust Co.. 246. 
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BANKS ASD BBSK1SG-Coizti,~~~ed. 
Banlis sad Ba~~kit~g-Receicers-SI~a~~eholders-dssessme,tts-Statutes. 

The liability of a stockholder of a bank to the corporation in addition 
to the par value he has paid, is contractual, C. S., 237. and the 
amount of his liability when the bank has become insolvent and in 
the hands of a receiver, is determinable in the original action brought 
for the liquidation of the barik and the issuance of summons duly 
served under order of court. C. S., 239. Corporation Commission 2;. 

Bank, 366. 

Satne-Paunle~rt-Diacharye of Liabilitu-Cfosts.-Where the assets of 
an insolvent bank in a receiver's hands are  insufficient, and assess- 
ment among the individual stockholders becomes necessary, each 
shareholder is entitled to have the amount he is chargeable with law- 
fully determined, and when this has been done, he may pay it and be 
discharged from farther liability without incurring costs in  the pro- 
ceedings. The question as  to whether the costs may be in proper 
instances apportioned by the court, as in  suits in equity, does not 
arise in this case. Ibid. 

Sanze-.lcfio~cs.-Where the assessments have been duly made under 
our statutes against the individual stockholders of an insolvent bank 
in the proceedings for liquidation, the receiver under the order of 
court may institute an independent action against the shareholders 
in default for its payment. and if s~ccessful  the costs of this action 
are  taxable against such stockholders, but not those incurred in the 
original proceeding under the provisions of C. S., 240. Ibid. 

Same-0pportun.itll to be Heard.-Where the individual stockholders 
have been made parties to liquidate the bank by which the shares 
had been issued, they must be afforded an opportunity to be heard 
before assessments are made in order that they be thereafter pre- 
cluded from contesting the amount. Ibid. 

Same-Issues-Tm'al 7 1 ~  Jwp-Reference-Statutes.-Before the stock- 
holders of a n  insolvent bank can be individually assessed for the pay- 
ment of its debts, etc., the amount of the assets and liabilities must 
first be determined, and when an issue is raised by denial of the 
receiver's allegation or statement thereof in the original suit for dis- 
solution, an issue of fact is raised for the determination of the jury, 
or by reference under the provisions of C. S., 573(1),  ( 2 ) .  Ibid. 

Banks and Balzki~zg-Ittsolvenc1/-Oflcers-Deposit Received by Opcers 
With Knowledge of Insolvencz~ - Actions - Reaeisers - Parties - 
Statutes.-Where the managing officials of a bank know of its insol- 
vency, and permit a deposit to be made by its customer, the assets 
are  increased and not diminished, and an action will lie in behalf of 
the depositor against such officers committing the wrong without 
demand upon the receiver later appointed, or the necessity to  have 
him bring the action, in behalf of the wronged depositor, whose 
money has thus become an asset, in the receiver's hands, and not a 
liability of the defunct bank. D'ouglase v.  Dawson, 190 N. C., 458, 
cited and distinguished. 3 C. S., 224(g). Bane v. Powell, 387. 

Same-Pleadings-Dmurrer--4ppeal and Erro?-Reversible Error.- 
I t  is unnecessary for the complaint to have alleged a demand upon 
the receiver of a defunct bank, and his refusal to bring action in 
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BASKS A S D  BASI<1SC;-C'o~1tr1trctd. 
behalf of plaintiff, under the facts of this case, ancl for the trial 
judge to sustain a motion of nonsuit upon that  ground alone, was 
reversible error. I b t d .  

24. Ua?tX-s U I I ~  Banliii~g-Depositors-Debtor and Cre(lttor-.-lssig1t/)ze1zt of 
Assets-The relation between a bank and its depositor is that of 
creditor ant1 debtor, and the former may make an assignment of its 
notes and other assets to secure the deposit in gowl faith, and in the 
due course of its business. Trust Co. v. Ro-re, 673. 

25 h'io)le-Pt itrcipccl and K~rrc t~-Of lco .s - - ( 'ou i t t~  D~f1osif8-Stclt1~ter.- 
7Yhere the officers of the bunk wtinq without personal advantage or 
gain sign as sureties on a n  obligation of the bank executed to the 
commissioncri of ;I county in the inanner and form required by C. S., 
1389. Ibrtl. 

26 Sa~~tc-Dit~tcto~~s-Wc~oltitioti~s.-7Yhere the officers 11f a bank acting 
in good faith and without personal profit or advantage execute a 
I~ond of indemnity for the deposit of county funds C .  S., 1389, it is 
not required for the validity of the bond that  the directors authorize 
the same by a resolution duly passed ill order to pr3tect the rights of 
the sureties, officers of the bank. I b i d .  

27. Sn?1ze-I2eceivers-Credito1.8-Distrib1~ti0?~ of Ft111ds.--The sureties on 
an intlcmnity bond given by a bank to secure a deposit of county 
funds required by C. S ,  1389, are  entitled to the collateral given them 
by the bank for their protection in becoming such surety, and is avail- 
able to them in preference to  that  of a receiver of the bank. there- 
after appointed by the court, claiming the proceeds for distribution 
among the general creditors of the b:mk, when the transaction has 
been rnade by the si~reties in good faith and witllout personal ad- 
vantage to  them. I b i d .  

28 Si~mc-Co~zstderntion.-The consideration inoving to a bank when its 
officers without indiridual benefit become sureties on its indelnnity 
bond giren for a county deposit, wider the requirements of the 
statute, is the deposit so obtained. Ih id .  

29. I3n)ih.s ntld ~ n ~ ~ k i ~ z ~ - ~ o ~ - ~ o r n t i o l ~ s ~ ~ e o r g a ~ ~ i z a t i o ~ ~ - - ~ ~ o t i c e - ~ f e e t i ~ t g s  
-Implied Notice-Evit1enc'c.-IYliere the complaiiing stockholdns 
rely upon a failure to give special notice a t  a regular meeting of the 
reorganization of a bank under a different name, etc., and deny indi- 
vidual liability upon the ground that  the reorganiz:ition was invalid, 
evidence that they sign& proxies to  be used a t  this meeting, were 
giren notice to exchange their old shareq for the nvw, and that they 
permitted the new organization to continue business for  two years 
without objection, etc., is sufficient notice to  give xalidity to the .re- 
organization and to make them indivitlually liable €or :in assessment 
made by the receivers in an action lawfully brought under the direc- 
tion of the court. Rogo-s v. Comrt, 720. 

30. Same-Collateral Attnck.--The validity of a reorganization of a bank- 
ing institution cannot be collaterally attacked by qtockholders seek- 
ing to avoid individual liability upon the ground of want of notice of 
the meeting of the stockholders a t  which the appropriate resolution 
therefor had been passed, under the facts of this case. 
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31. Same-Consent to Lig~tidatiow aild Reorganization.-Held, under the 

facts of this case the questions of whether the defendants had actu- 
ally exchanged their old shares of stock for those in the reorganized 
bank, or their consent to the liquidation of the old bank and the 
reorganization of the new one, are  not decisive of the defendant's 
individual liability to assessment under the provisions of our statute. 
Ibid. 

BENEFICIARIES. See Wills, 12, 20. 

BENETOLEST SOCIETIES. See Religious Societies. 
1. Bottcuoleizt ~Yocietie,~-E'ruterttnl Orders-S~~prerne Lodge-Constitz~tion 

uild By-Lnzcs-Ecidet~ce-Itzj~tnction.-\\'llere a local or benevolent 
fraternal order exists under a charter granted by the supreme council. 
and for years the local order has become inactive on account of failing 
interest and membership. with its meetings discontinued, and the 
question of n11 injunction agaiust the sale of its property by a fen- of 
its members claiming to be in financjnl standing is restricted by the 
plaintiffs, also claiming to be in good financial standing, the sole 
question being as to whether a written notice was required under the 
constitutioli a i d  by-laws of the supreme lodge: Held, an authenti- 
cated copy of the constitution and by-laws of the supreme lodge, 
under the existing circumstances may be introduced in evidence, 
showing that a previous written notice was required, and make a 
prima facie case thereof. T ~ l e r  v. Howell, 433. 

2. Same-1njtcllctioil.-IVliere a local fraternal and benevolent lodge has 
existed under the constitution and by-laws of the supreme lodge 
requiring written notice to be given to its members before suspension 
a s  a financial member. etc., for nonpayment of dues, etc., and such 
notice has not been given accordingly: Held, a resolution passed a t  
a meeting of the local lodge authorizing a sale and conveyance of 
its property by trustees, C. S., 6536, without complying with this 
requirement. is invalid, and at  the suit of such wrongfully suspended 
members a n  injunction will lie. Ibid. 

BIGAMY. See Criminal Law, 2 .  

BILLS ASD NOTES. See Equity, 7 :  Segotiable Instruments. 
1. Bills and Notes-Segotiable I?tstrz~?nents-I~~firmities-E~tdorsement- 

Holder i n  Due Course-Bzirrlex of Proof.-Where in an action upon 
promissory notes appearing in form to be negotiable, i t  is admitted 
by the defendants that  the notes were signed and delivered to the 
payer, setq up certain equities against him, and denies that the 
plaintiff by endorsement is the holder in due course, and the alleged 
infirmities of the instrument are admitted by the plaintiff, the burden 
is upon the plaintiff to show that he is  a holder in due course, tha t  
the endorsement to him by the payee was genuine, and before matur- 
ity, in order to avoid liability as  to  the existing equities between the 
original parties. C. S., 3033, 3036, 3039, 3040. Whitman. v. Yorlc, 87. 

2. Same-A4dmissio~r8.-JThere there is an undated endorsement of an in- 
strument negotiable in form of the name of the payee, and the maker 
in his answer in the action on the note denies that  the plaintiff, the 
endorsee, was a holder in due course, and sets up certain equities, the 
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BILLS AKD SOTE-Co?~tinued. 
defendant's admission that  the plaintiff was the equitable holder of 
the instrument, cannot be held a s  an admission that the plaintiff was 
a holder in due course, or relieve the plaintiff of the burden of show- 
ing the genuineness of the endorsement, or that it n-as transferred 
before maturity. Ibid. 

3. Same-ddmissio~zs-Evidetlce.-JThile the burden is upon the defend- 
ant, the maker of a negotiable note, to show infirmities in a negotia- 
ble instrument in an action by the plaintiff claimiiig as  a holder in 
due course, the plaintiff's admission of these infirmities renders it  
unnecessary for defendant to offer evidence tliertiof. C. S., 2976. 
Ibid. 

4. San~e-1nstructb)ls.-TVhere the plaintiff in a n  action to recover of 
the maker of a note, negotiable in form, claims to be a holder in due 
course by the endorsement of the payee, which is denied and evidence 
to the contrary is iutroduced by the defendant, bnt no evidence is 
introduced by the plaintiff except an undated endorsement in the 
plaintiff's name and the date of the maturity of the note has passed, 
an instruction is proper that the jury, upon the evidence, if believed, 
answer the issue as  to the infirmity of the instrument, for defendant. 
C .  S., 3010. Ibid. 

5.  Bills and Sotes - Segotiable Itzst~-untents -Holder -- Endorse-Equi- 
ties.-A holder of a negotiable instrument without endorsement takes 
subject to esisting equities betweeu prior parties thereon. Ibid. 

6. Snmt-.4ctiotta-Judgtne,Lts-~4ppeaZ cttztl Ert'o~'.-Where by endorse- 
ment a holder takes subject to existing equities between prior parties, 
but not as  a holder in due course, he has his right of action against 
his endorser, and a judgment requiring him to cancel and file the 
instrument sued on, with the clerk, is erroneous. Ibid. 

7. Bills and Xotes-Segotiable Instrumetzts-Fraud-Bz.trden of Proof.- 
Where the holder of a 'ote alleges he is the holder in due course, and 
there is allegation in reply with evidence that he acquired with 
knowledge of payee's fraud, the burden is on the 110 der in his action 
on the note to  show he was a n  inuocent purchaser for value. C. S., 
3033, 3036, 3038, 3040, Hooker u. Hardee, 229. 

S. Bills and Solcs-Principal and Suretu-Purol Evidence-Equities- 
Innocent Purchaser for  Value.-As between the original payee and 
those whose names appear to have been signed a s  makers of a nego- 
tiable instrument, it may be shown by parol evidence that one or 
more of those who signed a s  makers signed in fact 3s surety for the 
other or others, but not as  against an endorser, who acquired the 
instrument for value and holds innocently without notice of such 
relationship. Trust Co. o. Boykia, 262. 

9. Sam~-J.lortgages-Lie,~s-Equity-Subrogation-Paro~, Evidence.--One 
whose name appears as  one of the makers upon a negotiable note 
secured by a first mortgage lien, may show by parol evidence as  
against a subsequently registered mortgage, that he had signed a s  
surety, and was entitled to subrogation to the rights of the mortgagee 
holding the first lien on the land subject to the two encumbrances. 
Ibid. 
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BILLS BKD XOTES-cow fin tied. 
10. Sume-Puyment-.4ssig??me1lt to the Csc of Sz~l'ety-CuticeZlatio,z.-111 

order for one signing a negotiable instrument secured by n first lien 
or mortgage to pay off the indebtedness and retain his lien as  against 
those holding a lien under a subsequent mortgage, he must have the 
instrument endorsed to another for his use, and by canceling the 
mortgage security of record he loses his right, and only the relation- 
ship of an unsecured creditor esists. Ibid. 

11. Str))lcJtidgme1tt8.-\T'here the payee of a note secured by a first mort- 
gage note on the maker's land has reduced i t  to  judgment in his 
suit to foreclose, and there appears thereon apparently as  a comaker 
one who claims to have signed only as surety and who has paid off 
the mortgage indebtedness. the mortgage indebtedness merges into 
tlle judgment, and for the alleged st1ret.v who has discharged the 
indebtedness to be entitled to the equity of subrogation to the mort- 
gagee's right, he must further show that the judgment had been 
transferred to another to his own use, and n payment thereof by 
him destroys this right. Ibirl. 

12. Bills and Sotes-Begotiable I?lstrun~erlts-Actions atld Defenses-COIL- 
sideration-Fet'tilizers-Ntnt1ifcs.-A total absence of consideration 
received by the maker of a negotiable note is a matter of defense by 
the maker in an action brought thereon by the original payee of the 
note, and not against a holder thereof in due course purchasing 
without knowledge of the defect in the instrument. C. S., 3008, 3033. 
Swift & Co. c. Audlett, 330. 

I::. &'a),~~-Ve)rdor U I I ~  P?it,chclser-lnlplietl Tl7nrrcinty.-In proper instances 
the user of fertilizers may show in defense of an action by the original 
payee of a promissory note given to the vendor manufacturer in pay- 
ment thereof, that the fertilizers delivered to and used by him were 
~iseless and not beneficial for the purpose for which they were 
bought, and which were in contemplation of both of the parties a t  
tlle time of the trnnsaction. ill the absence of opportunity for inspec- 
tion: or when not observable uutil come time after the planting of 
tlle crop. Ibid. 

14. Gonte-Express P ~ v u i ~ i o t r ~  N S  to S o  IT-atrccttt~ of L-se.-h user of fer- 
tilizers may avail himself of a clefenve ul~on a11 implied warranty in 
an nction brought by a inannfacturer thereof on a note given by 
him for the purchafe price. that the fertilizers furnished were worth- 
less as  such and for the pnrposes intended, though there is a n  express 
pro~.ision in the note \ued on that it \vas without "warranty as  to 
res11lts from use or otherwise." Ibid. 

13. Sar~te-C'uvcut Etnptor-The docti'ine of cnceut emptor does not apply 
to the purchaser and user of f~r t i l i ze rs  in defense to a n  action by the 
latter to recover the purchase grice, as against an implied warranty 
that  the goods so bought were a t  least merchantable and mere not 
~ b ~ o l ~ t e l r  worthless. Ibid. 

It;. ~~ci11~.e-Tccg.s-I~1gre~1ie~tts-8ttrtutes.-~Iai~~ifact~1res and vendors of 
commercial fertilizers impliedlp marrent that they contain the in- 
gredients specified on the tags placed on the bags, according to the 
requirements of the statute. C. S.,. 4690. Ibid. 
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BILLS A S D  SOTES-C'ontitrrted. 
17. Sam,e-Burdei~ of '  Proof - Coirsidcr~iefioir - Co)~ti-ucts.-The burtleu of 

proof is  upon the luanufacturer to sho~v ,  in his action against tlte 
purchaser for tlie purcliase price, t ha t  the goods w x e  a t  least mer- 
chm~table ,  and that  the ingreclients used in their  nmnufuctnrc~ were 
iu  accordance with the  specifications upon the  ta$:s placed on the  
hags under the  requirement of ou r  statute.  C. S., 4690, and the pnr- 
chaser may defend tlie action by his evidence to the contrary, a s  n 
failure of considerntio~i. Iltid. 

18. Bills alrd Sotes-Scyotinhlc Ii~strte~i~etilr;--fi;i:,ldoi~.~er~.s-Sotire of Dl..- 
hogtor-Euiderict7.-TVltere a negotiable note sued on has  the  l ~ a ~ n e  of 
the  defendant endorsed thereon without indication that  lit. has  signed 
in any  other capacity, and  11e is  not notified of i t s  nonl):~ymrnt a t  ma-  
turity,  a s  the  s tn tntc  requires. C. S., 20S6, eridence that  lie 11atl 
signed otherwise is illcompetent, and he is  dischargetl from liability 
thereon. C. S.. 3044. 3071. Bztsbce t*. Creecll, 499. 

19. Billn arid Sofrn-Scgofirthlr I~~atricmeirts-h'irdoi~sci~s--llo~~tg~ty~~.s-l'rc,- 
tint Pa~jiitcitt - Liii~iffetior, of l r t io i ra  - 9ttrtrrfe.q.-TTliere n chattel  
mortgage on crolw secures the payment: of tlte malter's note and the  
mortgagee entlorses the note. C. S., 141. 3041, and mortgages to 
anothrbr. t l ~ c  I ~ I  of the  t l ~ r e ~ - y e i ~ r s '  s ta tu te  of l imi t .~ t ions  which has  
othern-ise rnlr will not 11e repellet1 I>$ lmpments on the  note from tile 
sale of t he  crop. a s  against the  endorsl>r, or without evidence of his 
intent to ntnlte the  lxrg~uent and thus  intpliedly a t  k a s t  acknowledge 
tlie drbt : :~ntl  his l i i1~ing attended the mortgage sale of the  c r o ~  ant1 
become a lrnrcl~aser. is  not suttirient. Sa ) t r f  1. .  H~r l in .  666. 

90. Bills gird Sotcs-Segotict7)le I ~ r s t i ~ ~ o ) ~ e ) ~ l s - F I o l d e ,  7111 Etzdorwnlctlt- 
Disclrccrgc of F~ttdoi~sr~r's Litrbilit!l.-Where the  lioltlcr of a ~irgotiable 
i n s t r u m r ~ ~ t  by endorseulcnt has  acknowlrtlgcd in his action that  111. 

hati acquired the  instrument from his in~med ia t e  1?11(1orser without 
a co~~sidernt iou,  nut1 tha t  i t  ~ r a s  delirered to h i n ~  af ter  maturity 
with linowletlge of the infinnitp of the instrument,  he lnay not snc- 
ressfully defencl in tlic suit  of the  maker to linve the note canceled. 
upon the  g ro t~nd  that  he is a lioltler 1,- e~~ t l a r semrn l  for rilluc. 1,iri)r- 

11ev Co. 1,. Bitcktrtrnt~, 777. 

21. Sanlf-I31rdorscc's Rclerexitcg JlnLcr. Froitc Litrhilit!/.-Where the  ltoltler 
of a negotial)le instrnnicnt rclraars the maker from 1ial)ility thereon. 
he  tlwrehp discliarges from 1inl)ilitg his endorser f r o u ~  wlio~ll lie 
acquired the  i n s t r ~ ~ m e n t .  C. S.. 3102. The  qnestiou a s  to whether 
the  former relinquished his rifltt of recourse agilinqt his in~medinte  
endorser under the facts of this case is not prcsente,l or tlrcided. I)nt 
discussed Ilg .-1 tloit~s. d. Ibid. 

22. San1.e-Lin7~ilit!1 of firchseqrrorf Errdoi.sc~.s-Riglrt E.rpi,essl)l Rcftritted-- 
Stnttitcs.-Where tlie liolcler by e~ltlorsement has  iischargetl subse- 
quent ~n(10rscrs  t11f~rei11 11p rt'leilsing the ni i~ker  fri11u lial~il i ty thereon. 
11e ]nap not 110111 his im~net l i :~ tc  entlorstr without l iaring first obtained 
his consent or ~ w e r r e d  the right of recourse against  l i i~n .  C. S.. 
3102. Ibid. 

23. Bllls (zird Sotf~r-J10i . tyr t ( /e .~-Fr~(tr td  it! t h t  Fact~riit--Holdtt. itr L)tfe 
C'oic rsc-Fi.a rtd it/ tlr c Il'rftr ty-TYltert. :I mortgage (011 lands and tlte 
note i t  secures a r e  o lmined through f raud in tlie frcctrtrr~, i t  is  voitl 
:tnd the  endorsee of the note can :~cquire 110 r ights t l~ereunder  though 
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BILLS ASD NO'I'ES-Co)rti)blted. 
a holder acquiring the instrument in due course, before maturity and 
without notice of the infirmity of the instrument, but otherwise if 
the fraud was in the treaty. Parker zr. Thomas. 798. 

BLASTIXG. See Segligence, 19. 

BLOODHOUSDS. See Crimiiial Law, 7. 

"BL'CE SKY" LAW. See Corporations. 2. 

BOSDS. See Principal and Surety, 1 ; Schools, 9 ;  Jlechanics' I.ieiis. 2, .S, T : 
Highways, 7 ;  Tasation, 9. 

BOCNDARIES. See ICridence, 2. 
1. Bo~tndar.ies-B~trrle,~ of Proof.--The burden of proof is oil plaintiff in 

his action to locate the true dividing line between his own and the 
defendant's adjoining land. Car, 2.. Bixell.  212. 

BREACH. See Colltrncts. 6.  9. 25. 28. 2 7 :  Fertilizers. 2. 

BRIDGES. See Highways. 4. 

BRIEFS. See .\ppenl and Error, 12. 

BROADSIDE EXCEPl'IOSS. See h lq~ea l  and Rrror, 16. 26. 

BURDEN O F  PROOF. See Carriers, 1 : Homicide. 2 : Actions, 1 ; Bank.: nnd 
Ranking, 5 ;  Bills nlid Sotes, 1, '7. 17:  Deeds and Conveyances. 4 :  Bouiid- 
aries, 1 : Equity. 1 : Contracts. 21; Election of Remedies. 2 : A ~ p e a l  anti 
Error, 22,  2 2 ;  Conflict of L a w ,  1 ; Trusts, 2 : Instructions, 12 

BURNISG. See Criminal Law. 7 .  

BY-LAWS. See Beiievoleilt Societies. 1. 

CASCELLATIOS. See Contracts, 11, 13: Bills and Sotes, 10 :  I~isurance. 
11, 12, 13 ; Equity, 7.  

CANOXS O F  DESC'EST. See Estates, 10. 

CARRIERS. See Segligence. 4. 
1. ~ar,.~ers-~e~li~etrcc-~z*id.c~irce-~~~rdeir. of Proof-Il'~.ci)cspor.tafion- 

Damages-Prima Fclcie Case.-111 order to recorer of a common car- 
rier damages to a shipment of goods. the plaintiff must show the 
carriers' assuiiiptioii of the obligatioli to transport aild deliver: es-  
predsed or implied, and a failure in this duty by the carrier, i, e., non- 
delivery or delivery under its contract ill a damaged condition, arid 
thereupon the plaintiff has inacle out a prima .facie case. B r o ~ o t  .t.. 
Express Co.. 25. 

2. Same-"Good Corrditiorr"-1'resrc))tptice Eride)rce.-The formal receipt 
of the consigilnleiit of goods by the common carrier is presumptive 
evidence of its good condition, in the absence of notation or entry 
thereon to the coiltrary. Zbid .  

3. Carriers-Railroad8 - Seglige~rce - Ecidetlce - Grclde Ct ossi~igs-Sig- 
r~als.-The rnnnirig of a railroad train a t  an esces~ive speed a c r o s  
a public road grade crossing of a tow11 without tiinelg warnilig by 
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blowing the whistle of the locomotive, is evidence of its actionable 
negligence in an action by a passenger in an automobile against the 
company, or by his administrator for his \vrongful d(?ath. Earwood ti. 
R. R., 27. 

4 C'nt riers-Rrtil~~oods-E~ns~n~cttts--D,.tri~zuge-C'o~~ditions-Ntgligence- 
Dantages.-Where a railroad company has acquired an easement in 
lands to cut certain ditches for draining, upon condition to keep 
them open or unobstructed. it  is liable for da~nages to  the land caused 
by its failure to  comply with the conditions set forth in the easement. 
C'lnrk c. R. R., 260. 

3. C(~rriers-Railronds-Depots-Lights-Seglige?tce-Ez;ide~~ce-Nonsuif. 
A railroad company is required to exercise a high degree of care in 
providing for its passengers a reasonably safe place to  pass from its 
trains to  its passenger depot, and at  night to pr'?perly light such 
places for the safety of its passengers, and where there is conflicting 
evideuce a s  to its failure or omission of duty in this respect, i t  is 
wfficient to k submitted to the jnry upor1 the issue of its actionable 
negligence, and to deny its nlotioii a s  of nonsuit upon the evidence 
in the case. La,fe c. R. R., 2%. 

(j. Ca~'t'ios-.-L utotitobilcs-Bits Lines - Combit~atio)ts-Co?ztracts-Negli- 
ye~tce-D(tmctyrs.-\There there is sufficient legal evidence that  several 
autobus lines operated between certain cities and towns, for the 
transportation of ~assengers  for hire interchangeably, or the drivers 
for one liue would take the gassengers who had I)ought tickets over 
another of them as if sold over its own line, a ticket sold over one 
of these lines being equally acceptable by the other, either of the 
combined lines is respoilsible in damages for a personal injury negli- 
gently inflicted on a passenger. _ll?/ers 2'. Kirk, 700. 

7 .  Carriers - Evidence - luton~obiles  -Receipts - A p p d  and Error - 
Harmless En-or.-Where a passenger is negligently injured by the 
negligence of the defentlant while riding on its car, and in his action 
to recover damages the question arises as  to whether the defendant 
corporation \ \ as  regularly engaged in transportin;: passengers for 
hire, the amount of money the defendant received for such services 
and the nuniber of cars it  thus had in use is competent evidence 
thereof, though lint for the purpose of showing its cc~mmercial rating' 
Held, fu r t l~er ,  uiider the facts of this case the admission of such evi- 
deuce wonld not constitute  re^-ersible error. I h i d .  

CARTWAYS. See Highwnyu. 9. 11. 

CASE. See Deeds and Conveyances. 1 ; Alppeal alld Error. 18. 32. 

CAUSE OF ACTIOS. See Pleadings, 1; Reference, 3 ;  dctio~is, 3. 

CAYEAT EMPTOR. See Mortgages. 2 ;  Bills and Sotes, 15. 

CERTIFICATE. See Deeds and Conveyances, 18; Statutes, 11. 

CERTIORARI. See Appeal and Error. 4. 17, 31; Habeas Corpus, 1, 2, 3, 3 ;  
Statutes, 8. 

1. Certiorari - Habeas Corptis - Fugitives From Justic12-Reqz~i.~itio,cs- 
.J~tdgnbe)tt\-lppeal ct1~1 Ei'rot-Rec1etc.-Where the Governor of ttiic, 
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C E R T I O R A R I - C O ~ ~ ~ ~ L I ~ ~ ~ .  
State has passed upon aud allowed a requisition of the Governor of 
another State for a fugitive from justice who has there been con- 
victed of crime, and in proceedings in habeas corpus there is no valid 
defense made to the judgment concerning which the requisition had 
been made and allowed, a certiorari will be denied in the Supreme 
Court to bring the proceedings had below up for reriew. AS. v .  4danzs, 
787. 

('HBR'GE. See Schools, 2 ;  State Highway Commission, 1. 

CHARACTER. See Evidence, 6. 

CHARGE. See Instructions, 13. 

CHARTER. See Schools, 3. 

CHATTEL MORTGAGES. 
1. Chattel Xortgages-Defit~itio??-Choses in Icti0tz.-~4 chattel mortgage 

is a conditional transfer of the property pledged, vesting the title in 
the mortgagee absolutely in law upon condition broken, and as  against 
purchasers and creditors must be registered. C. S., 3311. Sneeden 2;. 

Szcrnberger's Market, 439. 

CHECKS. See Pleadings, 12. 

CHILD. See Tenants in Common, 11. 

CHOSES IN ACTIOS. See Chattel Mortgages, 1. 

CHURCHES. See Religious Societies, 1. 

CIRCUMSTANCES. See Wlls ,  4. 

CITIES ASD TOFYSS. See JIunicipal Corporations, 6. 8,  9, 10, 11, 15; 
Mechanics' Liens, 2 ,  4, 5, 6, 7 ;  Schools, 6. 

CITIZEKS. See Municipal Corporations, 2. 

CLAIMS. See Banks and Banking, 15. 

CLAIM ASD DELIVERY. See Actions, 4; Judgments, 9. 
1. Claims and DelLvery - Statutes - Priwipcll a n d  Surety -Sheriffs- 

Sl'rongfuZ Seixure of Propertu.-Where the landlord in claim and cle- 
livery pursues the remedy therein provided by statute, C. S., 831(1). 
832, 833, 834, of certain farm products raised on the lands, particu- 
larly describing them, and in addition the sheriff has seized and 
retained some of the defendant's household furniture located on the 
premises, in an action by the defendant in that  action against the 
plaintiff therein and the surety on his bond: Held, the plaintiffs in 
the present action cannot recover damages against the defendants in 
the claim and delivery proceedings for the wrongful detention of the 
household furniture not therein specified or described. Williams 1.. 

Perkim, 175. 

2. Scome-Dan~ccges-lctiof~s.-Flrhere the sheriff has wrongfully seized 
certain personal property of the defendant in claim and delivery, not 
described therein as  the subject of such seizure, the defendant may 
maintain a n  independent action for damages against the sheriff. Ibid. 

CLASSIFICATIOS. See Tasation, 2 .  
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( 'I ,ERIiS O F  COT'RT. See Deeds and Co~iveyances, IS;  Str~tutes .  11. 

CLOT'D OX TITLE.  See Pleadings, 2, 3. 

COI.I,ATERAL ATTACK. See Ranks and Ranking, 30. 

('OI,I,ISIOSS. See F:ridence, S ;  Segligeuce. 10. 

COLOR O F  TITLE.  See Tenants ill Common. 5, 7 

COMRISdTIOZiS. See Carriers. 6. 

COJIJIISSIOSS. See Corp rn t ions ,  4. 

COJIMISSIOSERS. See Highways, 4 ; Schools. i : Drainag? Districts. 1. 

CO1\IJIITTF,E. See Jndginents, G .  

COJIJIOS LAW. See JIaster ant1 Servant. 10:  Tenants in Coinmon. 10 

COMPARATIVE R'EGLIGESCE. See JI:lster :1nd Srrvant .  11. 

COJIPETITIOS.  See JIunicilml Corporations. 2 

COS('I,TTSIOSS. See Reference. 8.  

COSDITIOSS.  Sec Carriers. 2, 4 : Wills. 16. 18:  Criminal T,nw. 4 : Insur-  
nncc. 9: E-tatrs.  7 ;  dutomohile-. 2. 

COSI)ITIOS-\L FEE.  See Estates.  1 

COSFESSIOS.  See Criininal IAK. 3 

COSD7T,ICT. See Federal Courts, 1 

COXICLICT O F  TAWS See JIaster :1nd Servant,  16. 
1 Conflict o f  LII IL-s  - Lrx Loci r@r~ci)z - Evidence - Blii d f t l  o f  P I  oof- 

Statzites -Where a par ty  to a n  action contends tha t  the  law of the  
forum in another s ta te  controls the  disposition of the issue.; involved. 
he is reqnired to show s ta tu te  or  writ ten lamy or controlling decisions 
therron. or  facts a s  wo~i ld  make the  laws of tha t  h t e  appl im-  
ble. C S . 1749 Tire  Co 7.. Lesfcr .  642 

CONSENT. S c r  Insur;~nc.c. 2 :  Actions. 2 :  Judglnents. 4. 5 .  T : Railroad% 1 : 
Ranks and Rmikiiig, 31. 

COXSIDERATION. See Ranks and Banking, 11, 28:  Equity. G. 7 :  Rills and 
Sotes,  12, 1 7 ;  Contrncts, 10:  I k e d s  and Conveyance-, 10, 14. 

COSSOLIDATED STAT'T-TES. 
SEC. 

36, 74, 78. Surplur of sale of realty to  pay debts regarded a s  realty 
Executors. Action of judgment creditor, Prcsiunptions. W a d -  
ford c. Davis. 4$4 

74. Personalty of decedent wld  by a t ln~ini+tra tor  before encroaching on 
lands descendible to heir<. Mouell/ I.. 11oscll1. 243. 



INDEX. 

('OSSOLIDATED S T - ~ T U T E S - C O ~ L ~ ~ I ~ U ~ ~ .  
SEC. 
137(8) ,  3 C. S. Husband interested in deposit of deceased wife in bank. 

Williains v. Williams, 405. 

324(g) ,  3 C. S. Shareholders may maintain action against officers whose 
conduct has caused diminishing of bank's assets. Bane v. Powell, 
387. 

237, 239. Indiridual liability of stockholder of bank becoming insolvent 
is  contractual and determinable in original cause by receiver, etc. 
C'orporation Cornmisswn v. Bank, 366. 

237, 240, 423, 218(a) ,  219(a) ,  3 C. S. Amendment extends actions to 
within ten years by receiver of bank against stockholders. Litch- 
field v. Roper, 202. 

240. What court costs a r e  tasable against stockholders of insolvent bank. 
Corporation Commission v. Bank, 366. 

361 ef seq. Demurrer for misjoinder of parties and causes of action. 
Rogers v. Rogers, 50. 

428, 430. Ouster of tenants in common starts ruiming of statute of limi- 
tations. Ci'ews v. Cretca, 679. 

437(4) .  Accounting by mortgagee in possession. Limitation of Actions. 
Adverse possession. Crews v. Crews, 679. 

441, 3044. Endorser on chattel mortgage note is not held by payments 
thereon of maker. Sa~zce  v. Hutin, 6f35. 

456. Judgment creditors interested in surplus of sale of realty to  pay 
decedent's debts a re  necessary parties. Wadford v. Davis, 484. 

458. Surety may be sued alone in action for damages in claim and de- 
livery. Moore v. Edwards, 446. 

4S4, TW. When unnecessary for affidavit in attachment to allege juris- 
diction. Bank v. Tolbert, 126. 

492. Judgment by service of summons by publication for  material fur- 
nisher may be set aside by nonresident owner of the lands. L u m  
7)er Co. 2'. Rhyne, 736. 

500, 3 C. S. Konresident waives right to remove to Federal Court by 
taking time to answer. Butler v. d m w u r ,  510. 

610. 1743. Answer sufficient to raise issue in suit to remove cloud on 
title. Brinsot~ v. Morris, 215. 

321. Counterclaim against receiver of husband's interest in deposit of 
deceased wife in insolvent bank. Williams v. Il'illiams, 408. 

32.5. Replication by plaintiff unnecessary when answer apparently sets 
up a counterclaim which is only a defense. Simon v. Masters, 731. 

564. Where court's instruction in criminal case directing verdict is cor- 
rect. S. r .  3foore, 209. 

664. Where verdict cures error of instructions in criminal case. S. v. 
Church, 658. 

364. Instructions failing to charge upon both principles of fraud in 
fuctum and treaty are  erroneous. Parker v. Thomas. 798. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
564, 4639. Upon trial f o r  murder judge must instruct 011 principles of 

manslaughter arising under evidence. S. v.  Hardee, 533. 

565, 4639, 4640. Assault upon person is included in indictment for high- 
way robbery. Instructions. Deadly weapon. Conflicting evidence. 
Questions for jury. S. v. Holt, 490. 

567. Nousuit in conflicting evidence in action under Federal Employers' 
Liability Act. Inge v. R. R., 522. 

567. Judgment of nonsuit not granted for contributory negligence of in- 
jured employee of railroad company. Ritchie v. 12. R., 666. 

573. Compulsory reference in action upon note involving accounting. 
Pleas in  bar. Pleadings. Bank v. McComnick. 42. 

573(1) ,  (2). Issues as  to amount of indebtedness of stockholders for 
debts of bank. Corporation Con~missim v. Bank, 366. 

600. Where laches of attorney not attributable to client. Helderman c. 
3filk Co., 626. 

610. Judgment in claim and delivery when not an estoppel in independent 
action for  damages. Moore v. Edwards, 446. 

661, 1256. Appeal from justice's court unsuccessful part,r taxed costs ill 
both courts. Ritchie v. Ritchie, 538. 

759. Ex parte ptoceedings. See secs. 56, 74. 79. Wadford v. Davis, 484. 

831, 832, 833, 834. Surety on bond in claim and delivery not liable for 
property wrongfully seized by sheriff. Williams v. Perkins, 175. 

555, 5979. Taxpayer resisting payment of tax for misclzmification must 
pay under protest. Commissioner of Revenue. Injunction. Raga11 
v. Doughton. 500. 

997. Husband must join in wife's mortgage of land. Hardy v. Abdal- 
Zak, 45. 

1005, 1007. Evidence of resulting trust in wife incompetent. Husband 
and wife. Fraud. Tire Co. v. Lester, 642. 

1137. Evidence insufficient to sustain service of process on Insurance 
Commissioner. Timber Go. v. Ins. Go., 115. 

1359. Officers of bank in good faith and without profit may secure their 
suretyship on bond given state for  deposit of road funds. Cor- 
porate resolution. Receivers. Trust Co. v. Rose, 673. 

1393. Alandamus. See secs. 3633 et seq., 3tX5. Lewis, Treas., v. Gomix 
of Wake, 456. 

1357, 1485, 1500; 479, 3 C. S. Copy of process issuing from justiee of 
peace's court. Summons. Pass v. Elitrs, 497. 

1716, 3846(bb), 3 C. S. State Highway Commission. Government. Action 
in tort. McKinney v. Highway ComnJssio~t, 670. 

1734. Estates conveyed to grandchildren as tenants in tail converted to 
fee. Bovd v. Campbell, 398. 
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COSSOLIDATED STATUTES-Continued. 
SEC. 
1734. Primary objects of testator's consideration take in preference to 

ulterior contingent remainderman. Tl'alkev r. Trollirlger, $44. 

1735. Joint tenancies. Jus  accrescendi not abolislied in life estates. 
Burton v. Caltill, 505. 

1737. Estate in remainder to named children of testator upon condition 
they die leaving issue. Yarn Co. c. Dewstoe, 121. 

1739. This section does not control intent of testator Jfasse~tgill v. Ahell. 
240. 

1745. 3'715. Tenants for life remainder to children may not divide lands 
a s  tenants in common. Burt011 v. Cahill, 505. 

1749. Lex loci cuntrctctus must be shown by party claiming tliereunder. 
Tire Co. @. Lester, 642. 

1763. 3306, 3 C. S. Clerk of court must pass upoil probate of deed with 
order for registration. Il'oodlief c. ll'oodlief. G3-4. 

1795. Executor having beneficial interest may testify as  to certain inatters 
not prohibited by statute. I I ~  re  Xa?l?l, 248. 

1795. JInuual delivery of deed not a transaction. etc.. esc.luded a s  evi- 
dence. Barto,t c. Bartoll. 453. 

1795. Evidence of services rendered a ueceased person coinp~teut.  Pltl- 
liam v. Hege. 459. 

2352. Lease may not be callceled for minor defects repaired in reasonable 
time. Archibald v. Swaringeli, 556. 

24ll(f), 3 C. S. Unfounded suspicion insufficient for officer to arrest. 
without warrant. 6. v. DeHerrodora. 749. 

2433, 2460, 2470. The owner is liable for agent's purchase of material for 
buildings. Mechanics' liens. Lumber Co. c. Motor Co., 377. 

2443. Subrogation of surety who has paid materialmen's liens to rights of 
principal contractor. Municipal corporatioils. Equity. Principal 
and Surety. ' Hfg. Co. u. Blaylock, 407. 

2445. Note taken in course of business does not release surety on bond 
of contractor for municipal building. Xoore z;. Jfnterial Po.. 418. 

9445. Remedy by indictment only for failure to require bond of surety to 
protect material furnishers for construction of public highways. 
Hunter v. Allman, 483. 

2516, 3241. when title to lands held in common sold by order of court 
does not pass to purchaser estates by entireties. Husband and 
Wife-Resulting Trusts-Statutes as  to wife's probate-Color of 
Title-Bdrerse Possession-Consent Judgment. Crocker v. Vnnjr, 
422. 

2617. Signals required, etc., of automobile passing another on public high- 
way. Dreher v. Diljitie, 325. 

2703. What assessment may be made on lands adjoining street improve- 
ments. R. R. v. Shoskie, 258. 



INDEX. 

COX SOLIUATEI) ST.iTt7TI*:8--C'otr ti11 1if1(l. 

SEC. 
0 7  2 ( 1  , I 3 . S 1I:ljority of nll interests  nus st sign petition to 

witlen city street. I17i~?.utoir-Solcm c. CohZc7, 776. 

2714. 1ssnt.s 11s t o  es is t inp  street  ill :rction t o  recover for  assessments on 
s t r re t  i ~ n l ~ r o v e d .  Evidence. 12. I<. P.  Al~oskic', 258. 

.,-- _I , t i (  r-:I;I). :I ('. S. Zoning districts of 111unicipn1 o)rgorations.  Discrimi- 
nation. ( 'onstitutional La\\-. Hardcil I.. Raleigh. 395. 

277Ci(~ J .  3 ('. S. 1)iscriininatory cl:~ssification of te r r i tc ry  fo r  filling stn- 
tions under city o r d i ~ ~ a n c e s  i s  void. Bi,-':cll 1'. G?7dsDoro. 364. 

\Yhei~ Iumeceww) for  hol(1~1: in (111~ co11rw t o  offer evidence. Ad- 
missions. TT-11 i t m r l ~ ~  L,. I-ork, s. 

E ~ ~ d o r s e r  111il)- n la in t i~ in  \uit  to  c:u~cel note for  failure of co~~rit lerw- 
tion in 11n11d o f  his immediate e l idorvr .  L r i i t ~ h o  M. 1'.  Ultchn~~ai l .  
771. 

:W3. I.';~ilurr of collsit1er;ition for  ~ ~ t & g c ~ t i ; ~ l ) l e  i ~ ~ s t i ' n m r n t  a defense 
bvtn-ern original part ies.  S r ~ i f t  d ( '0 .  I.. ..l!~dlctt. 530. 

Instructions t l iwc. t i~~g vert1ic.t. S rc  section RO:I2. l i7hit tn(~n r. 
York, 57. 

:;O:X;. ;<O:;!j. ::040. 1<111(1e1i of 4 o u i n g  11laintiff ;L liolder in (lue 
c o ~ ~ r ~ t ~ .  Equity. 11-11 i t  t t l t r t l  L-. J*oi.li. b7. 

:L07l. :;OSi. I~:vitlenc.t~ o t l ~ e r w i ~ e  ;is to e ~ ~ t l o r w r  on ~le::utiahle note 
inc*ompetc~~~t  F i ~ i l n r e  of notice of tlisl~onor 1 ) i ~ h n r g e  from lin- 
bility. B I ~ Y I I ~ C  1.. Crerclt. -199. 

3?:(1. :$L':!L'. T,imitntion of ilctiol~ a s  t o  a11 ;1\\:1r(1 of oweltg. Cocl~rnn 
1,. ('07.8071. W3. 

:3294. :3:{ll ,  W h t w  tlrrtl probated in another  hrilte a ~ l ~ r a r ,  r t yu l a r  n i thunt 
evitlm~ce to  col~t r :~r$ .  I tegi \ t r :~ t io~i .  U(11r1i I.. Il'oli~ert. 1%. 

::311. Rcgistrntiou of cl~tl t tel  ~nor tg ; \yr  notice t o  crrditors.  S~~cedc lz  I;. 

\-~II-II  bcr'gw's J larkct .  439. 

::411 (I ,) ,  ( j ) ,  3 C .  S Is:! itinice of i ~ ~ ~ . r i i u i ~ ~ n t i l ~ l '  ( ~ ) n d i t i ( m  held sufficient 
fo r  conviction. S. 1 . .  Pierrc,  'TCKi. 

: :4ll  ( f ) .  :: ('. S. Iiillilig 1111tlcr officer's suspic.ion tha t  1 he clecei~setl n n s  
violating prohibition la\\-,  manslaughter. S. 1, .  Bimi~loils, G W .  

2634 c t  tcq.. 3653 Decigilatioil of bank., a s  clelmsitories fo r  money loai~ecl 
by county to  Sta te  Highway ( ' n u i u ~ i ~ ~ i o n .  Lc~c ie ,  Trena., u. C'omrs. 
of Ii'akc, -156. 

379.5. 111divitlual l i a b i l i t ~  does not tittach t o  county road coinmissioners. 
Hol i t~es  c. C-ptotc, 179. 

:;h::Ci. 3 C'. S. \\'li(w rvitlence a s  to conrenience of \ Y ; I ~  of necessity raises 
issue for  jury.  RJ-OIC'IL c. Voblelj, -170. 
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COSSOLIDATEI) STL4TUTES-C'o~ltiti rted. 
SEC. 
4162. Presuinl~tion a s  to  conveyance of fee gives way to grantor's intent. 

I toberts  1;. Saulrders, 191. 

416-3. See 1734. Wctll ie~.  C. Trol l i~ryer ,  744. 

4165. An estate given by father to his daughter for life, excluding 
benefits to husbantl, coilstrued ti] mean the hnhband living a t  the 
time of m ~ ~ k i n g  will. U r i r l e ~  v. 11-iyys, 726. 

4218, 4214, 421.5. Instrnctionh directing verdict of simple assault not 
erroneous on the admissioiir, etc, AS. c. NtricPlund, 253. 

4242. Blooclhound evidence. LS. 2;. Thompsott ,  704. 

4339. Unsupported testimony of prohec,utris cannot sustain conviction 
N. c.  U o r ~ e s s ,  708. 

4ti-13. Evidence insufficient under indictment charging assisting prisoner 
to escape. N. v. Puce,  780. 

4690. Implied warranty by sellers of fertilizers of ingredients on tags a t -  
tached to bags. Burden of proof that fertilizer was merchantable. 
Nlcif t  & CO. v. I u d l e t t ,  330. 

4697. This section is constitutional. Ikfense of l~urchaser that fertilizer 
was worthless. Evitlence a s  to result on crop. S w i f t  & ('0. c. 
I y d l e t t ,  330. 

3372(3).  When surplus ol-er cost of drainage district may be distributed 
among landowners. Poi1 c. Drrtitiuye ('omrs.. 662. 

5419. 542% Local school coinmittee ~ i o t  necessary party in mandamus by 
t ~ u n t y  board of education againrt county commissioners to provide 
certain funds for schools. Borrrd o f  E'dttctrtio?~ v. Conz,~-s., 274. 

5430. What is sufficient action of existing district in making enlargement 
of district. Cuusey  C. Grtilford C o l i ~ t ~ .  298. 

54'1, 3 C'. S. Review of evidence on i11)peal from restraining order in rela- 
tion to  school districts. Cha~lge of district. Action of hoard final. 
Repealing Statutes. C a r t s e ~  1' .  Urtilfo~'tl ,C'ortnty. 2908. 

5481, 3 C. S. Taxation of school districts luiiler county-wide plan. Fub- 

1 lication of notice. Technical error. Elections. Flnlie v. C o n ~ r s .  of 
d ~ r s o i f ,  590. 

,5656, 3 C. S. Retaining indebtedness of old school district inclutlecl in en- 
largement of district. C a r t s e ~  c. Gui l ford  ( ' o t t t t t ~ ,  298. 

6046. Iieqnisites for candidates for Legislature to obtain second primary. 
I-msteud v. Board of E l e c t i o w  139. 

6288, 6410, 6414, 6415, 6424, 6425, 6426, 6427. What is necessary to valid 
service on Iimurance Commissioner for nonresident defendant. Dis- 
missal. T i m b e r  Co. v. Ins .  Co., 116. 

6347. Substantial compliance is required. V o r t t  c. I n s .  Co., 8. 

6363, 6367. Blue Sky Lam applies to domestic corporations. Procurement 
sales of shares by un l i cens~ l  agent. Actioiis. Commissions. Hotel 
Corp. 1;. Bel l ,  620. 
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6460. Jledical examii~ation before issuing policy may not OC l~rerequihite 
to validity of policy. Declaratory statutei.  .IfcA\-cnl v. 1)i.u. ('0.. 

450. 

65X. 1:esolutioii of suspension member of fraternal order evitlence thereof. 
Tyler  v. Howell ,  433. 

8028. Xotice of tax sale of land must be given to mortgagee. I ) I I I I I I  1. .  

Jones, 251. 

COSSTITUTIOS. 

ART. 
I, sec. 7. License for lluntillg game must not discriinillate ngaiil.;t citi- 

zen of other counties in the State. R. z.. Barkl?!~ ,  184. 

I, secs. 30, 31. Law favors early vesting of estates construii~g will for 
testator's intent. W a l k e r  .c. Tro l l i ?~gw,  744. 

11, sec. 14. S o t  applicable to act for revaluation of prqwrty for t n u -  
tion. Har t  c. Comrs., 161. 

V I I ,  sec. 7. Legislature has power alone to provide for l~ublic schools by 
taxation. T a t e  c. Board of Edwcatio~r, 516. 

I S ,  see.. 3. See Art. VII, sec. 7. !/'nte.v. Dolrrd of Ed~ictrt io~r.  316 

S, see. 6. Husband must join in mortgage of wife's land for i t  to obtxiu 
priority. Hardy v. Abdallah,  45. 

COSSTIT17TIOSAI, I A W .  See Game. 2 ; Statutes. 1, 8 :  T:rsation, I, 2, :: : 
JIlu~ic'iyal Corl~orations, 8 : Schools, 5 ; Deeds and Conveyances, 2. 

1 ('or1 \ t i  t~rfto~lcrl  Ltrzc.-('o~~t~'c~cts-T o idor  utld Pzwchcrst I - F ~ I  tilixers - 
The pro\i<io11s of C. S .  4697 as  to  the requirements of the manufac- 
turer of coinnwrciill fertilizer, are  constitutional and ralid. S w i f t  LC 
("0. 1'. ..lt/dlett. 331. 

2. ( 'o~~i tr t~r tro?ia l  Lo tc-.l1triiicipal Corpa~~atlo~~s-Ordtt~cl~~~-es-fi'illi~rg Sta-  
tro~ir--(:itardic~~~-Licc~~sc-D~scri~ni~tntio~t-Tl~e erel'tion and main- 
ten;liice of a gasoline filling station, in cmlformity with the statutory 
1~ru1:ltions :rnd those conferred by statute, upon loc.11 municipal au- 
thc riticu. is not a nuiiance, but invo1vt.s the lawful property rights 
quarai~teetl by the Constitution of the United States (Fourteenth 
Ainn~di i~cn t ) ,  and  of the State. B i z e l l  r. Goldsboro, 348. 

:: Sn))~c-Di\c~~t?~~l~~c~tro~l-Po7zce Powers.-,\ city ordinance which pro- 
fvssei to rcgulate the erection and mirintennncc of gasoline filling 
stations ni thiu the incorporated limits thereof, providing in effect 
that permits for anch stations shall not be granted vi thout  the con- 
wilt of the Iward of aldermen of the city, is in violation of property 
rights guaranteed by the Constitutioi~ in not prescrtbing a uniform 
rule by which such permits may be obtained. The distinction be- 
tveeu the conduct of a b u s i ~ ~ e s s  that is not harmful and unsafe and 
those that  are, ant1 fully within the lawful exercise of the police 
1)owcr of n muhiciyality. pointed out and tlistingnished by Clarksnn, J .  
Zbid. 
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4. Sanbc-D~scretior~c~rjj Powers - Soticc - Hearitlgs - Caul ts-Albuse of 
Disoctiow-Appro1 and E)-rot.-TT'here the conduct of a business is 
la\iful,  ant1 falls within the police ponerr of regulation by a munici- 
palitj or such as  may affect the public morals, health, e tc ,  of the 
ninnicipalitj, notice must first bc given to one applying for license, or 
n h o  is affected by the rrrocatio~i of his license, and a hearing 
:tRorded him, and decision made according to the sound discretion of 
the mu~~ic ipa l  nuthwities with right of appeal to  the courts a s  to 
vhether  the discretion vested in them had been arbitrarily or unjustly 
exercisccl or not Ibid. 

6 C o ~ s t ~ t l t f  ro?~al Loll-Hon~tctde-I~~itrncf~o~l~-Pt esence of Prisotlei- 
lppcal atrd E'rrot -Where the judge has i~iadrertently charged up011 

the t r ~ a l  for a homicide that  the State must prore its case by the 
greatrr n e ~ c h t  of the e~idence,  and immediately after the jury has 
withtlrnn I \  for its tlelil)er,~tion, defrndant's counsel has called this 
error to the court's attention. ant1 informed the court that  he hat1 
nnm~stahal~ly corrected his error in other portions of the charge, 
and that i t  n a s  uselesi to remll the jury, and thereupon the judge 
ven t  to thr  jury rooin and corr~cted his error, standing in the ope11 
(loornag of the jury room jni t  I~ryond that  of the unlocked court- 
room door, where the tlefenc1:mts and their attorneys were sittinq. 
11,lr 111g tlrclineil to ;rcc.omp,r~iy t l i ~  judge : Hcld, not revrrsible error 
111 \ iolwtion of the co~~stitutional r~g l l t  of the defendant to be present 
S .c Hardee. 634. 

O Cot~stitt~llotrnl La?c-.lctiot1s-H!~pot11efica1 Qucstioils-Taaati-Ap- 
pctrl crttd Ert ot T h e  courts will not decide upon the constitutionality 
of a statute, in this case the queution of an inequality of taxation, in 
a11 action wherein i t  is not alleged or shown that  the plaintiff has 
thrrein 11rc11 depri~ei l  of any of his constitutional rights Wood T .  

Rmuzcell. SSS. 

COSSTILUCTIVE POSSESSIOS. See Intoxicating Liquor. 2 

COSTEXTIOX. See Al~peal and ICrror, 7 

COSTISGEST LIMITATIOSS See TT'ills. 16 

CONTISGI*CKT REJIhIS1)EIIS. See Ihtates. 1. 13: TT'ills. 9. 

COSTISCASCE. See Jutlgments, 10. 

CONl7IldCTS. See Instruction.. 7, b ;  Inburance. 1. 2. 6, 7. 11, 13, 17, 18, 21 : 
Segligence. 2 ,  Banks and Bankiiic. 11: Naster arid Servant, 4 ;  Bills 
mil  Sotes, 17  : Con\titutional Law. 1 : Jutlqments, 11, 13 : Fertilizers, 3 : 
Ilighw:lys, 6, 7 ;  Mechanics' Lirns, 2. 3.  4;  Jf~unicipal Corporations, 9 :  
'mud, 2 :  Tenants in Cornmoll, 3 ;  Deeds and Conveyances, 13, 16:  
Actions, 6 ;  Critlence, 16:  Religious Societies. 1; State High\\ay Coni- 
nlission. 2 ; Corporations, 2 ; Carriers, 6 : Landlord and Tenant. 1 : 
Vendor and I'urchaser, 1. 

1. Co~ztracts-Intcrpreta1iot1-.iudits-.lccoz~t~ta1ts-Mistakes and Inac- 
c*~crncies-l)nmages.-TVhere there is a contrz~ct for the complete au- 
diting of defendant's books, l~laintiff to  be paid per diem for work 
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tloue, if there a r e  mistakes and inaccuracies, such mistakes and i ~ l a c -  
vuracieh a r e  all element ill t he  complettlnehs niid r a l u e  of the  audit ,  
i11id the  plaintiff i s  entitled undcr the rolltract to the amount per 
diem a s  agreed upon, l e s  90 much a s  i t  nould  take  to reform the 
audi t  and rlii~ke it accurate llnsoit c.  -1itdre1tv. 135. 

2. Str n~e-I11,s t1~rir t irr~ts-~4ppei t l  trud Error.--A vliarge on the foregoing 
contract that  mistakes a11d i~iaccurncies ill the a n d ~ t  he taken into 
co~isiderntioii only a r  t o  the  amount of time devoted to  the  work, and 
tha t  iucli miqtakes should iiot be coiisitleretl upon the value of the  
andit ,  i s  revrruible er ror  Ibid. 

3. ('ontructs. Writteil-Parol Errdowe-Ntttttctc c ~ f  E'rtrrtdtr -1Vhere a con- 
t rac t  concerning the  subject-matter is  not required to be in writing, 
;rutl is  p l r t l y  writtell, p r o 1  e\itleilcr is  a t l ~ i ~ i s ~ i b l e  l o  show the u11- 
writ ten p a r t  so that  t he  contract ill i ts  entirety may be enforced 
wlieii the u m v r ~ t t e n  par t  does not vary, add to  or  contradict t ha t  
n hich has  beru reduced t o  writiug. Miller c. F t r r x w s  Fedef-atlort, 
144. 

4. S~ir~~~c-Tcleg1~~1ns-Lcftrrs.-1Vliere it coutract rests in par01 ill part ,  
and the  par ty  to  be charged has  thereafter by letter or telegram con- 
firmed this pa r t  of tlie coutract, he may not avoid his obligation 
t l i e r e u ~ ~ d e r  under the s ta tu te  of fraudq. mid the  ent i re  contract mill 
be (30~~si i lered a s  having 1)tu'n retlnced to writing, ant1 parol evidence 
coucerniil:. tlie subject-matter will he conutrued a s  having merged 
illto tlic various writiligs. Ibid. 

.j. h'(1 ii~('-Fr(( u (I-JIZS~O~C'-I '(I) .~~ h'vide~cc. -Only \I hen a writ ten cow 
t rac t  is  r i t inted by f raud,  mutual l l l i h t~ke  or s o ~ n e  other equitable 
elerneut, i4 par01 e!ideiice admissible ro contradict, add to or vary  
t h a t  \ ~ h i c h  has  bee11 reduced to  writ ing 1 ) ~  tlir parties thereto. Ibtd. 

6. ('o~trtrcts-RI eat% - Eridcticc - l l t r r l~et  G)uc~tirtions-'Telf~yrnm~s -The 
l)ricae of a commodity a4 per  the 1n:lrket quotati011 oil the  S e w  Pork 
Excllarige gelierally relied on by dealers tlwreiri, may be shown by 
telegra~iis and quotations thus  receired by a dealer lox11 to  the  trans- 
ac t io i~ ,  and tlie testimony of such dealer is  c o m l w t e ~ ~ t  evidence upon 
the trial .  ('ommmtder v. Smith, 159. 

7. (To~~tr( r~fs- lT ' r i t te~i  I)~ctr~ciite~~ts-PnroZ Evide~rce-Arc3hitCcts -Where 
the  owner has  accepted the  writ ten propositio~i of an  architect t o  
l)rtq)are 1)lnn.; :lilt1 hl~ecifit atioiis for  the erection of a building on his 
lands, which the  arvhitect has  accordingly done, and  loth hi rig ha?  been 
specified in the  wr i t i i g  a s  to tlie cost of the buildir g co~itemplatecl. 
par01 evidence which tends to show that the parties hail agreed tha t  
the  Imilding was  iiot t o  estu'c4 n certain timount iu i t s  construction 
i \  uot a co~itratlictioii of the wr i t tn i  agreemeut, and it i \  competent 
for the  owner to show in defense of tlie ardii tect 's  action t o  recover 
for his services thus rendered, that  the  entire contract was  not 
reduced to writin:., and tha t  t l ir  cost of the building exceeded the  
aniount agreed uyon. H i t e  .c. dvdlctt ,  166. 

8. 8(rntr-l .:cid(~11cr-Rf~ff~re11ce to Other 7t'rifi~g.s.-A "hand-book" relat-  
ing to the subject-matter of a coiltract between the  owner and the 
i~rcli i trct  for the  co~ltemldutc'tl e r e c t i o ~ ~  of x 1)uiltliiig on the  former's 
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COSTRACTS-C'or~tin ued. 
land, is competent evidence when relevant to the inquiry in the action 
of the architect to recover for his services rendered, when expressly 
referred to in the written agreement between them and made a part 
thereof. Ibid. 

9. Contracts - Brecrclt -Damages - Architect.-Where the owner enters 
into a contract with an architect for the latter's furnishing plans and 
specifications for a building upon a percentage of the cost of the 
erection of the building, as  a part of his compensation, he may recover 
the same in his action when tlie owner has wrongfully prevented his 
fulfillment of his contract. I b i d .  

10. Contj-ucts-IZeecission-Frarid-Dewit - E~r'dence-Presumptions-111- 
s tr i ic t ions-Sciot tw--ma1 u n d  Error.-Where fraud or deceit iq 
set up a s  n defeuse i11 a n  action to rescind a contract for the purchase 
of a piano from a dealer, in tlle seller's action to  recover the pur- 
chase price, it i* required that the defendant show that the plaintiff 
or his ~ a l ~ s  agent knew that  tlie false representations relied on were 
knowingly or r~cklf3hly made to the defendant, that  they were relied 
on by him, and reasonably intluced him, without knowledge of their 
falsity to enter into the contract saed on, and an instruction to the 
jury that  leaves out tlie princil~le relating to plaintiff's scienter under 
these circunistances, ic rewrsil>le error, to tlle plaintiff's prejudice. 
Cmiey Co. c. Griggs, 171. 

11. Co1?t~.nct.s-Pcrt~ce7lrrtion - Evidetice - Priilcipal and Agent-Letters.- 
Where a contrwct for the sale of merchandise is i11 writing and pro- 
vides that no agreement of tlie agent will be binding upon the vendor 
when not therein stated, and the purchaser has signed and accepted 
the contract, evidence that tlle vendor had since agreed to the rescis- 
sion or amenclment of the contract is not snfficient when it  consists of 
a letter purporting upon its face to have been written by the general 
manager of the seller to its sales agent to that effect, when the au- 
thority of the general manager to make this agreement is not other- 
wise shown. Bi.rler v. Brittoir, 199. 

12. Same-Dec1arntiorza.-A letter purporting upon its face to  have been 
written by tlie general manager of a vendor corporation to its sales 
agent, canceling t ~ n  order which the latter has taken from a pur- 
chaser, is alone but a declaration of tlie agency of the general man- 
ager after the contract had been consummated, and is  incompetent in 
the purchaser's behalf to show that the contract had been canceled. 
on the vendor's action against the purchaser upoil the contract. Ibid. 

13. Contracts-Coircrl1trtion.-A written contract may be abandoued or 
relinquished: ( 1 )  by agreement between the parties; (2 )  by conduct 
clearly indicating such purpose; (3 )  by the substitution of a nen- 
contract inconsistent therewith. I b i d .  

a contract to delirer goods does not specify the time thereof, and the 
seller is advised that the nse by the purchaser required promptness 
to be binding on the purchaser, they must be delivered to the seller 
within a reasonable time to comply with the contract. Mesker v. 
West. 230. 



15. Contracts-Parol E ~ - i d e l ~ c e W t r t t e ~ ~  C'ontracts.-Where the defense to 
an action to recover upon a policy of fire insurance ir; that  the policy 
was not delivered to the insured for nonpayment of premium, it  goes 
to the question as  to whether the contravt had been made, and admits 
of parol evidence contradictory or a t  variance with the written con- 
tract in suit. Dawson v. Ins. Co., 313. 

16. Cot~tracts-'IVarral~tu-Failure of Co~~sitleration.-SThile the vendor 
and purchaser of a commodity may agrecx upon the rule or measure of 
damages in relation to the latter's recovery upon the former's breach 
of warranty, express or impliecl, i t  will not apply where the goods 
?old are  entirely valueless, and the consideration for the contract has 
completely failed. Bwift S Go. w. Aydlett, 331. 

17. Contract.?-Written Co?ttracts-I?~tcrpr.etatio~z-Qztesfwizs of Law-111- 
dependent Contractors-I'rilzcipal and ..lge?zt.-The question as  t o  
whether a building is altered and repaired by one acting as  an inde- 
pendent contractor, or as  the agent for the owner, to be compensated 
by a percentage of the cost of the work is one of law, when the full 
terms of such employment a re  stated in a written contract unam- 
biguously expressed. Lumber Co. w. Motor Co., 377. 

1s. same-Rc,apo~ideat Supcrio~--31ato.inlme~l.-~11~1ei~ a contract to re- 
model or rq)nir a huildiug for the owner uyon a co~npensatory per- 
centage based upon the cost, the owner to pay for all q t e r i a l s  used 
upon statements rendered, and to retain supervision c r  control of the 
work as  it progressed, the relationship of principal and agent is estab- 
lished, and not that of independent contractor, ant1 the owner is 
directly responsible to  those furnishing the materials in contempla- 
tion of the contract. Ibid. 

19. Contracts - Damages - Sotice of Loss - Contrmplattco? of Pnrttes.-- 
Where a marhine shop has represented that i t  is fully equipped and 
prepared to repair certain boxes used in the manufacture of cotton- 
seed oil. and knew the purpose for whic7h these bows  were wanted. 
and makes the repairs so that thry mere so faulty and defective as  
to make it  impossible to  use them without loss of time and greatly 
increased expense of manufacture : Held. the damages caused by such 
increase of cost a re  reasonably considered as  having been within the 
conten~plation of the parties, and are rwoverable by the party sus- 
twining them Jrod l.l*orks Co. 2.. Cottort Oil Co.. 447. 

20. Same-Specnlatice L)anzages.-Where damages are  recoverable for the 
faulty repair of machinery or implement used in the manufacture 
of certain products, the loss of time and increased rost of labor in 
their use as  replaced, is an element of damages. Ibia'. 

21. Cor~tracts-Fraud - Deceit - Eviden~e-~4ction.s - Defense-Burden of 
Proof.-Where the vendee's defense to an action upou a contract of 
<ale of goods is fraud and deceit, the burden of proof is on him to 
show it only bj- a preponderance of the evidence. Oir and Grease Co. 
v, Averett, 465. 

29. Sunte-Jwy.-It is reversible error to withhold from th2 jury the issue 
of fraud or deceit set up in defense of an action upon a contract of 
purchase of goods, when there is any legal e~ idence  thereof construed 
in the light most favorable to the plaintiff. Ibid. 
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23. Same-Written Cotttract8-Pnrol Ecidertcc.-The rule that one who 
can read or write, with full opportunity to do so, may not sign the 
written instrument and afterwards seek to set it  aside for fraud in 
its procurement contrary to the espress terms of the instrument, doer 
not apply when the person signs under the assurance of the vendor's 
agent that the writing expressed truly the terms they had agreed 
upon, and conditions a t  the time were suc* a s  to render the reading 
thereof of great inconvenience, and the signature of the purchaser 
was wrongfnlly secured upon the "honor" of the agent that it wni. 
correctly written. Ibid. 

24. Same-Rule of Prudent .lluit-Evidet~ce-Questio)as for Jui'y.-Upon 
the defense of fraud a d  deceit interposed to an action upou the pur- 
chase and sale of goods, and under the evidence the question is pre- 
sented as  to whether an ordinarily prudent man would have signed 
as  purchaser under the circumstances of the case, an issue arises for 
the determination of the jury. Ibid. 

2.5. C'ovtracts - Bt.eaeh - T7e)rdor cord Purchaser. -Where the issues sub- 
mitted in an action for damages for defendant's refusal to accept and 
pay for on delivery a t  his place of business 300,000 feet of unmanu- 
factured logs, a t  any time between certain dates, about ten months 
apar t :  Held, by the terms of the written contract, expressing the 
full terms of agreement, the plaintiff was required to furnish the logs 
in reasonable quantities of each delivery within the stated period. 
Brycriit z'. Lumber C'o., 607. 

26. Co~ttructs - Breach - Vendor trnd Purchaset.. - Where the defendant 
has refused to accept and pay for logs to be furnished by plaintiff 
in reasonable quantities within a stated period, which the plaintiff a t  
all times was able, ready and willing to deliver according to the terms 
of the agreement, and mould have done so escept for the defendant's 
refusal to receive them, it  is a breach by defendant of his contract. 
entitling the plaintiff to damages. Ibid. 

27. Coirtrocts-Breacll-Dan~nges-T-et~dor uitd Purchaser.-Damages sus- 
tained b~ the seller of logs hg the purchaser's breach in refusing to 
accept them according to his written contract, are  not too indefinite 
and remote when the time for clelivery extends over a few months, a t  
a price named, and there is definite evidence as  to  cost the seller 
would have incurred therein. Ibid. 

2s. Contrucfs-T-endor (old Pnt~ckrtser-Irtstructioms to Deliver-Reasoxable 
Ti)ne-Issuea-Qrte8fiolrs for .Iury.-Where a contract entered into 
between the vendor and purchaser of merchandise is that the former 
should ship the merchandise a t  the latter's request, and the defense 
to an action thereon is that the vendor shipped the goods without the 
purchaser's instructions, an issue of fact is raised for the deterqina- 
tion of the jury as  to whether the purchaser delayed giving his in- 
structions beyond a reasonable time. Helderman 2;. JfiZZs Go., 627. 

COSTRACTS, WRITT'ES. See Contracts. 

COSTRSDICTIOS. See Segligence, 14. 
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('OSTI{IRUTORT SI~~G1,IGESCIS. See Master and servant .  11. 14, 21, 22:  
Railroads, 5, 7 :  Jlunicipal Corporntions, 13 : Negligence, 36. IS, 22". 

('OHPORATIOSS. See Ranks and Banking, 8. 11, 16, 2 9 :  I'leadiugs. 6 :  
RemoviIl of Causes. 6. 

1. C~orporcrtio~/.s-F~rc~tfl-Btockholders-Decds rr11t7 Coul;el/'~t?ces.-It is  not 
a f a t a l  ~nis jo inder  of I,oth parties and causes for  re<:eiver of a cor- 
poration to sue  huslmnd and wife, the only stockholders. for misman- 
agement of corponlte affairs, frnudulent misappropriation of funds 
against r ights of creditors, autl to set  aside deed frandulentlg made 
to them in eutireties. Ctrra~c'ell I - .  Talley. 37. 

2. Corporatio1cs-A1tb.~cripti01/.~-~4'7iffres of Btoch--Stntrrtes-('o)ttr(~cfs- 
Fraud-"Lllrrc. Rky" Luw-C. S., 6363, requiring t h a t  for the  sale of 
c'ertiticates of stock the llerson or corporation offrriu: the111 shall I)t, 

licensed 1)y the 111surance Comn~issioner. applies to sales of stock in 
a domestic corl~oratiou a s  well a s  a foreign one. irrespectire of 
whether the  same was  either frauclnlentlg procured o r  falls withill 
the  i n t e ~ ~ t  autl ~ue : l~ r i~ ig  of the "Blur Slq-" law. Hotr l  f"o~.po~~fitiot? c. 
Bell, 8'20. 

3. Rrlf~~c-Acfio~r~.-~Vllere :I subscril~tion c o ~ ~ t r a c t  for  pu~c l l a se  of shares 
of stock iu a. coqwration was  p r o c u r d  by one uunuthorized by the pro- 
visions of ('. S.. 6367, 6367, o r  one who has  not obtained a license 
f rom the  Insuwnce C'ommissioner, the coutract i s  not enforcible 
against  such su1)scriber. I b i d .  

4. Snmr-Comm~issiotts-l'rii~cipnl citrtl d g e , ~ t . - O ~ ~ e  who sells certificates 
of shares  of h twk in :I corporatiou upon a commission basis without 
having obtained a license to  do so a s  required by C. S.. 6363. 6367. 
comes within the  inhibition of the qtatute, though the sale mag have 
been effcctetl by another acting through such solicitor without co111- 
pensation. As to wl~e the r  olle thus actiug nlmil conlmis~iou nil1 be 
regartlcd a s  a n  agent, Qrtc~re? I b ~ d .  

CORRECTIOS. See JIuuicil):~l ( 'or l )ora t io~~s.  10. 

CORRORORATIOS. See Evitleni.e, 6. 

C'ORROBORATIYE EY1I)ESCE. See Rape. 2 

COSTS. See B:~nks autl Banking, 18 ; Judpments. 12. 

COUSSEL. See Appenl ant1 Error ,  6. 

COUXTERCIAIJI.  See Actious. 1: 1)escent a ~ ~ d  Distribution, 2; .Judgments, 
11, 20; Pleadings. 15. 

COTNTIES. See Oanle, 2 :  Tasntioll. 3.  4 :  Schools. 9 :  Banks nnd Rank- 
ing, 25. 

COCSTY BOARD. See i\Iandamus. 1 ; Schools. 2. 

COUNTY COJIJIISSIOSI<KS. St>e Taxation. 1 : Highwars ,  7. 

COUNTY COURTS. See Iudictment, 1. 

COLWTT SEATS. See Highways, 1. 
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COURTS. See Attachment, 1, 4, 3 ; Iu\tructioni,  1 : Highways, 3 ; T a s a -  
tion, 4 ;  Constitutioilal Law, 4 : Habeas Corpus, 2, 5 :  Tenants in Com- 
mon. 3 ;  Summons, 1 ;  Judgments, 12;  Master and Servant,  8 ;  Renloral 
of Causes, 7 :  Sate  Highway Commission, 1. 

1. Courts-Vilitury-Scifetu of Prisoicei-Prejudice-Appeul arid h'rror- 
0 bjection (err d Esceptions.-Where for the protec.tion of the prisoner 
on trial  for rape, unescepted to a t  the time the  mili tary authoritieq, 
under the Adjutant General, has  quietly placed soldiers in the  court- 
room, and without the  knowledge of the  jury, have had ifll present 
esaiuined for concealed weapons, nnd excluded a general attendance 
of the public, not connected with the case:  Held, t he  prisoner's e s -  
ceptioi~ thereto thereafter,  is  untenable. S. v. Ma)tsell, 20. 

2 Cmct.ts-Decisiol~~~-Recerual-Vested Rights-Supreme Court.-A de- 
cision of the Supreme Court holding tha t  i t  is  necessary tha t  a deed 
to lands be properly indesed for the  purchaser to acquire t i t le agaiiist 
a subhequent purchaser under a properly registered and indesed deed. 
will not affect the title acquired under a former decision of the  
Supreme Court holding to the  coiltrary, and thus divest or impair 
the  rights untler the former decision of the Court thereon. Wilkirr- 
son c. Tl'rcllace. 156. 

3. Coltrta-Fedrrnl Detisions-Remot~l of Causes.--The decihions of the  
Supreme Conrt of the  United States a r e  controlling upon the rlueqtioll 
of removnl from the  Sta te  to  the  Federal Court under the United 
States statnte.  VattDyIce c.  Ins.  Co.. 206. 

4. Same-l~rsurccrrce-Foreigrr Corporcrfioirs-Domesticclti)zg Acts-Wrcico . 
Ht ld ,  under the decisions of the Supreme C'ourt of the United State4 
binding upon the Supreme Court of S o r t h  Carolina, a life insurance 
company of. another state,  having complied with the  Federal statute.  
may remove nil action against  i t  inrolving more than  three  tliousaud 
dollars, etc., froin the  State to the  Federal Court, and i t s  compliance 
with the  Sta te  domesticating s ta tu te  does not waive or lose thiq 
right. Ibid. 

CREDITORS.  See Deeds ailtl Conveyances. 3 ;  Ranks and Ranking. 27. 

CRIMINAL ACTIOS. See Instructions, 6. 

CRIJ I ISAL I A W .  See Appeal and El-ror. 8 ;  Robbery, 1; Instructions. 4, 12:  
Evidence, 4. 6. 25:  Highways, 10:  Rewards, 1 : Judgments, 19. 

1. Cviminal Lazr-Homicide-Ecidekrce - Telegr~nm.9-ldelztificcitio~l-Ap- 
peal aud Error,.-Where the  defendtilit is on t r ia l  for homicide, and 
there  is  evidence tending to show that  a certain person whose e r i -  
denre was  of paraiuount importance to him, was  in a certain city of 
another state,  n telegram to  her. while he w a s  out on bail, signed 
with his Christian name, reading, "Don't talk if you a re  under 
ar res t .  Will <ee you soon." requires fur ther  identification than  that  
of the  agent of the  telegraph company tha t  i t  had been received for 
transmissioii a t  his office oil the  date  stated,  t o  be ndmissible in e r i -  
dence against  him, and i t s  admission over the defendant's exception 
is  reversible error.  S. v. Roswell, 160. 

2.  Crimiiml Luw-Bigom~-R~pwfr~t in~~ - Ez;ide~tc~-Appeal cttrd Error- 
Statutes.-Evidence of rumors or neighborhood reports a re  not com- 



l x t en t  on indictmeuts for bigamy, bigamous coliabitntion, or criminal 
con\-ersxtion. S. 2%. Jcffrsus,  1%. 

2 C'rin~i~lnl I,(1t~-~2~sauIt-I~tdictntet~t-Verd~ct-Lcssfr Degree of the 
Annzc Offettse-Eciderlce-I?zstr1ictt011s.-JVhile i t  i s  :he better prac- 
tice for  the jury to specit3 which of the several offewes they find the  
defendmit guilty of, when less offenses m a j  be found against him 
lulder tlw indictment and evidence in  tlie case, a general verdict of 
rh i l t j  mill not be heltl for error,  when i t  is  capable of' being correctly 
conutrued with reference to the  greater offense chargc'd in the  ~nd ic t -  
inent and supported by the evidence in the  case, under n correct 
instruction of the  law relating to  it. S. 7,. Lce, 225. 

4. C'riviinnl Lnfc - . Judymo~t  Smpendcd - Good Bt havior - Co)lditio)ts 
f1roliof.-The trial  judge may iusl?end judgiuent upon conviction of 
tlie defendant of a criminal offense, upoil condition of good behavior. 
c~tc , and subwquentl)  impose and effectuate the  sentence upon fincl- 
ing that  tlie defendant had broken tlie condition. S. 7.. E d ~ f w t d ~ ,  321 

5 ("r~i)iirirrl Lrc i i - E : ~  1tlorce-Dccltrrrctin~18-Vol1r~ttt~ Con fessfo?rs- 2rrcsf 
-1'rcscrtc.c of Oflccrs- lppctrl awd Error-The writ ten ndnlissions 
of 21 11rlsoner of his guilt in committing tlic murder fc r which lie was  
on trial ,  a r e  not rentleretl involuntary merely hemuse they n e r e  made 
in the  presence of officers of the  law. ant1 their  atlinissioii on the  
t r ia l  under such circumctances is not erroneous AS. c. Gray, 5 N .  

6. ('t l)tii11(11 Id(~f(~-T~~~idetfct-D~~~T(~r~~tio)~~-H~~ct~st~~/ -TTpon tlie t r ia l  of 
: ~ n  action for  i~nliln-fully breaking into a storehouse with the intent 
to  comniit l:~rceny. nntl the commitment of the  offense of larceny. etc.. 
whew there  ih evidence t h a t  t he  defendant and another were found 
carrginr  a w i t c a w  contnininq tlie stolen eoods. with o t h w  evidence 
of their  guilt, tleclarationi of t he  other lrerson 41' fou ~cl, nll i le escap- 
ing a n e i t .  to the  effect t ha t  lie alone had committed the offense, a r e  
hearsay and incompc.tent. S 1; Chfcrc.11, C6S 

5.  C'riniir~rrl Luw- E?bidc ~ r r c  - B ~ i r u  Ucrrnitig - Rloorlho rtids-Trncks.- 
JThcre tlie reliability of bloodhounds has  bcen testified t o  in followinp 
lininan heinzs h j  the  scent, by one who ha.: had c,spericnce with 
them:  lfeld. on tlie tr ial  of drfendant  for burning a barn,  C. S., 4242. 
t he  tracing by the  bloodhounds sonle two hours later of a track lead- 
ing from the  r ea r  of tlie lrarn to tlefcndant'q 'esidenc~~, together with 
the  identification of the tr;lrl< a s  tha t  of clefendnnt by one of his 
shoes, with evidellee of motive, i s  sufficient evidence of guilt to take  
the case to the jury. 8. 2'. Tltonzpsotf, 704. 

S. ('rin~irlnl Lnfr.-- Scdrtctin?l -- Statrrtfs - E'ci t loice-[-) tr~fpportcd Tcsti- 
rno11!1 of Prosecut~~i.r.-In order t o  convict of the  felory prescribed by 
C'. S., 4339, tlic testimony of the  prosecutrix must I;'e supported by 
other leg;~l  el-idence of facts and circumstances a s  to tlie carnal 
knowledge, etc. S. 2'. .Iltr~,esk, 70s. 

CROPS. See Fertilizers, 3. 

CROSS-ACTIOX. See Actions, 1 

CROSS-EXAhlINATIOX. See Evidence. 10. 20. 

CROSSISGS. See Railroads. 4. 7. 



IKDES.  

CUIUTITE STATUTES. See Deeds and Conveyances. 6. 

CUSTODY. See Highways, 7. 

DAMAGES. See Carriers. 1. 4, 6 :  Claim and Delirery, 2 ;  Contracts, 1, 9, 
19, 20, 27: Judgments. 3, 9 :  Ranks and Ranking. 16;  Gorernmeiit, 1 ; 
Segligence, 6, 8. 12. 18. 20 ; Fertilizers, 2 :  Instructions. 10 ; Insnr- 
ance. 1-1 ; Jlunicipal Corporations, 10 : l\la\ter and Ser! ant,  11, 16;  
Arrest, 6. 

1. Danlnges-T70,dict-Segli~ttce-.I~)pctrI (or& EIY-or.-Held, while the 
jury's award of damages in this case was large for personal injury 
sued on caused by the defendant's negligence, the refusal of the trial 
judge to set i t  aside a s  excessire will not be disturbed on appeal. 
Lfrttc v. R. R., 2%. 

2 .  D c r i ~ t ~ c g c ~ - X r ~ g l i g e 1 ~ f c - I 1 1 t o ~ ~ ~ o b i 2 e s  -The measure of damages to the 
ldeintiff's automobile proximately caused hy the defendant's negli- 
gence 111 all automobile collision, is the difference in the market 
value of the ear a t  the time, and what i t  would have brought after 
the collision. and eTidenre thereof is competent both immediately 
before and after the accident DeLuney r. Hcndet son-Gzlnwr Po., 645. 

DASGER. See Jlnster :and Servaut, 7 .  24: Segligence, 19. 23. 

DEATH. See Eridence. 21. 

DERT. See Equity. 4. 

r)l:HTOI: ASD CREr)ITOR. See I ( ; ~ ~ l i s  and Banking. 12, 1.5, 24;  Plead- 
ings, 12. 

I .  Debtor o ~ t d  ('reditor-Plcdgei. of Personal I'~.opet'ty-Possessim~.-A 
mere pledge of personalty for the payment of a debt. a s  distinguished 
from a chattel mortgage. paqies tlie actual or constructive possession 
ill the pledgee, or a t  most, a special property in the pledge with a 
right of retainer by the ~ l e d g ~ e  until the debt is paid. S?lecde~~ v. 
_\'ziritbe?-go's Vnrket. 429. 

2. h(ll?l€-Pri)lcip(11 (111d dge~rt.-Where tlie pledgee of personal property 
tlelirers the lxmession to the pledgor for the purpose of selling i t  and 
applying tlie proceeds to the payment of the debt, the pledgee is in 
constructire posst~s\ion of the thing pledged under the principal Of 

agency. Ihid. 

3. Aame.-Where the pledgee has aisigned to him certain book accounts 
and other choses in action to he collected by the y l e d ~ o r  and paid to 
him in the event of the latter's failure to ~ a y  for supplies weekly 
furnished by the former in certain amounts a s  to value, and permits 
the pledgor to mingle the nloileZs thus collected with his general 
funds until condition broken. whether the written instrument con- 
taining this contract of sale be recorded a s  an unregiqtered chattel 
mortgage or mere pledge: Held.  it is invalid as  a preference against 
the general creditors of the pledgee. Ibzd.  

DECEASED PERSOSS. See Wills, 1" Eridence. 9, 10. 

DECEIT. See Contracts, 10. 21 : .lctions, 7;  Escape, 1 : Fraud, 1 ; Plead- 
ings, 14. 
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I)I.:C'ISIOSS. Ser Courts, 2. 

L)EC'LAIIATIOSS See ('o~ltrac th. 12 : EI icle~~ce, 2 : Rape. 5 Criminal I A I ~ ,  
5, 6. 

1)El:I)S ASr) ('OSVETAS('ES. Bee Actions, 1 : Corl)oration\. 1 : Estate. 
2. 4 :  Mortgngeb. 1 ; Tenant5 in Common. 1, 3.  4, b, 11 : I.;qnit). 1. 3 : 
Wills. 11, 1 7 ;  Highways, 11: Statutes, 11:  Trusts, 1 

1 Deeds ccttd Co~~ce?lrcitces - Dewriptiott - Refet.etzce to ("nsa P P I I ~ I I I V  
ccitd 11ccpu-Ecrd(~ttcc of I d o ~ t ~ f i r a t ~ o ~ l . - - A  reserva t io~~ in a deed to 
liruds referrmg to records ill :I caw l~en i l~ng  in the same county as  to 
a part,  ant1 to certain maps a i  to the other part reserved can be made 
more certam by the introduction of the case anti map\ referred to, 
:uld this makes unteuahle the objection that the reservation was ~ o i i l  
for vaguenes< of dewription. Timber C'o v. Coznd. 40 

2. Dc cd s rr~td Cot1 i.ol/cctrccs -11 tcrt.rcd Tl'on~c~tl--Ptrt'cll(c vc-116 I ~ P I /  Jf ortgtr ye- 
Ftwc ("ocrt t-011i1st1 t ~ (  tlott-Pr801,ify-Atntufc &.-A l)urcha\e-~nonq 
clrrtl given 1,) a fevte c o ~ e r t ,  living with her husbantl. in which th r  
h u ~ l ~ a n t l  (lor\ 11ot join aud n hich does not c o ~ i t n i ~ ~  any llriry e u m i n a  
tion of the 11 ife is I oid Iwcnn\e uot co~nplying with Art. S,  sec 6 of 
the Con\t i tut lo~~.  and C .  S.. 997;  and a subsequellt mortgage duly 
esecutetl by them both, tlocketecl after the writing l ~ u ~ p o r t i u g  to be ;I 

] ~ n r c l ~ ; i h r - n i ~ ~ ~ ~ e y  tlrrtl ti~ke. p r i o r ~ t j  o~ er such eleetl Hot d,t/ r. 4 11 
dflTlfl11. 4.7 

3 Dcr'ds ccitd ( ' o ~ r ~ c r / c c i i t ~ ~ - I t r y t ~ t r ( e t ~ o ~ ~ - - l  endor rend I-~ci~l~rese,;Stcct- 
lctcs-P~.o btrtc-1 of I ce-Creditot s -\\'hilt a defectiw probate of :I 

deetl to lilntli al)pearing nuon ith face i\ ineffectual to 1)ms title a? 
ngninst creditor<, etc.. i t  is otherwise when the prolmte appears to 
hare been in conformity with law, regularly taken by a notary 
~)nbl ic  in South Carolina, and there is no evidence that the grantee in  
the commisslo~~er's deed under the forc*elosure of a mortgage had 
actual notice of the defect. C'. S., 3294, 3311 Bank v. Tolbert, 126. 

4 Same-Ktlolclcdge-Defc7ctizfe Probn te-Btrrde~z of Proof.-The burden 
of proof i< on a creditor chinling a priority of lien by judgrue~it oyer 
a purchaser a t  a foreclosure sale under a mortgage I)r reason of the 
purchaser's knonledge of a defective probate of the mortgage not 
appearing thereon in the otfice of the register of deeds, to show such 
knowledgr Ihad. 

6 Same-Sotarlcs Public of Other Stntes.-While a probate of a mort- 
gage taken in thic: State by a notary public of another state is de- 
fective, the l~urchaser a t  the mortgage sale will acqulre by hissdeed 
the title as  agaiwt a snbsequent judgment creditor, when the pro- 
bate appears of record in the ofice of the register of deeds in the 
county wherein the land is situate here to h a l e  been regularly taken 
in South Carolina, and there i h  no evidence that such purchaser hat1 
knowledge of the defect a t  or before the time he acquired his deed. 
This being an action for possession only, as  to  whether the purchaser 
a t  a mortgage sale has a right to redeem under the circumstances, 
qucurc, the same not lwese~ited in the instant case. Ibid. 

6. Dcedv and C'onreya~~ces-Regrstratiott-Sen1 Omtctted-Presumptions- 
Cirratiae Statute.-Where a deed under which a party claims title 
to land is not introduced. and recites that the seal of grantor was 
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affixed, the introduction of the book of the register of deeds not show- 
ing tlie seal is not conclusive that  the seal was not affixed to the 
instrument itself. I t  further appears that  the defect in this respect, 
if any, was cured by chapter 64, Public-Local Laws of 1924. Roberts 
v. Sauriders, 191. 

7. Deeds a r ~ d  Conveyut~ces-Tux Deeds-Yortgagen-Stotutes.-In order 
to the validity of a t a s  deed as  against one who has since acquired 
title to the lands by foreclosure sale under the power in a mortgage, 
existing a t  the time, the notice required by C.  S., 8028 must have 
been given the mortgagee, the land must be sufficiently described in 
the tax collector's certificate, and in tlie plaintiff's affidavit, and the 
statutory notice properly shown to have been given the defendant. 
Dunn v. Jones, 261. 

8. Deeds nnd Conveyances-After-dcquired Title-Estoppel.-Where one 
takes a defeasible fee in lands by devise, conveys the fee-simple title 
with full covenants and warranty, and afterwards acquires the fee, 
he is estopped a s  against his grantee and those claiming under him 
from denying his title a t  the time of his deed. James v. Qrifin, 285. 

9. Deeds ccnd Cot~ceyntlces-Iini1.roads-Easements.-h railroad company 
may convey a good fee-simple title to lands conveyed to i t  by its pre- 
decessor, admittedly the owner, that were included in the operation 
of the railroad system, and as  such in the operation of the railroad 
property. Storage Co, v. Bunn, 328. 

10. Deeds and Conve~c~nces-Clerical Error in  Reciting the Receipt of Cott- 
sideratiorz.--Where a deed conveys certain lands, it  will not be de- 
clared ineffectual because of a recitation therein that the considera- 
tion was paid to the grantee, when i t  clearly appears from the other 
parts of the deed, construed a s  a whole, that  the grantor received it. 
Boyd c. Cnmpbell, 398. 

11. Deeds atrd Conveyances - Interpretntion - Intent.--Technical rules in 
interpreting a conveyance of lands that will defeat the obvious intent 
of the parties as  gathered from the entire instrument, will not prevail 
unless such intent is repugnant to the terms of the grant or is in 
conflict with some canon of construction or some settled rule of law. 
Ibid. 

12. Dceds and Conve@nces-- Repugnant Clauses-1)iterpretath.-\Vhere 
there a r e  repugnant clauses appearing in a deed to lands, nothing else 
appearing as  controlling their intepretation, the last will be rejected 
in favor of the former one. Ibid. 

13. Deeds and Conaeynnces-Contracts-Timber.-Deeds for standing tim- 
ber conveys a fee-simple interest in such timber determinable as to 
all such timber that is not cut and removed within the time specified 
in the contract. Mote v. Lumber Co., 460. 

14. Same-Extension Period-Option-Palpent of Consideration.-Where 
a deed conveys timber growing upon land to be cut and removed 
within a stated time, with extension periods upon a further con- 
sideration to be paid within each of such periods or a t  stated times, 
the contract for each such period is but an option until the considera- 
tion is paid, and such consideration so to  be paid, is necessary for the 
acquisition by the vendee of the extension rights accorded him. Ibid. 
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DEEDS AND CONVEYANCES-Continued. 
16. Deeds and Co?zceyunces-Principal and Agettt-Parol Atb t l~~r i ty  to Fill 

in Blarth-s.-In order to create a valid agency to sell land and make 
a con~eyance, there must be a writing under seal creating the agency, 
and where a deed has been duly executed excepting the amount of 
the consideration and the name of the grantee, and lielivered to an- 
other to fill in the blanks when a purchaser was found, the authority 
thus conferred would rest in parol, and therefore the deed thus made 
would be invalid as  a deed. Bunk v. V'~?nbish, 552. 

16. Sunze-Eqctity-Cor~tructs to Co~tvey Lat~ds.-While a deed with the 
amount of consideration and the name of the grante,? left out to be 
filled in by a n  agent upon his finding a purchaser, will not when so 
filled out operate as  a deed, i t  is in equity enforceable by the pur- 
chaser so found, and upon the filling in of the blanks is a valid con- 
tract to convey. Ibid. 

17. Deeds uvzd Co?raeyatzces-La~tds-Spcmfic Deso-iption6-Qzlestiorls of 
Law;-Location-Qzcestio?~ for  Jury.-Where the iuterpretation of 
the deed conveying lands depends as  to its including the locus in quo 
upon the ~ o i n t  of beginning, the specific and more clear definition of 
this point will control a more general one a s  a matter of law for the 
court, and the location of this point on the lands is a question for the 
jury under conflicting evidence. T'o~i H ~ r f f  a. Richardson, 593 

18. Deeds and Co)~veyat tces-ProbateJt~s t ices  of the P~ace-Clerks of 
Court-Certificate for  Registration-Stututes.-Where a justice of 
the peace has properly and in due form take11 the acknowledgment of 
the grantor and his wife to  a deed to lands, and the clerk of the 
court has failed or omitted to  sign his name to the certificate for 
registration, the registration of the instrument is no evidence that  
the clerk or his deputy has complied with the provis~ons of 3 C. 8.. 
3305, requiring the clerk, etc., to adjudicate the sufLiciency of the 
certificate of the justice of the peace, or' sufficient to  permit a copy 
of such deed to be used in evidence under the prov sions of C. S.. 
1763. The curative statutes, 3331; 3 C. S., 3366 ( a ) ,  ( b ) .  ( c ) .  ( d ) ,  
have no application. TYoodZief v. TYoodlief, 634. 

19. Dceds and Co?tzrellances-RestMnt on A41ienutio?.t-Fee-Simple Title.- 
The condition expressed in a deed to lands that  they 'cannot be con- 
veyed until the third generation," is a restraint on alienation and in- 
operative, and the grantee acquires the fee. Welch v Murdock, 709. 

20. Deeds and Conveyairces-Trusts-Principal and Agent--Title.--A deed 
to lands made to the grantee a s  "trustee" or "agent" immediately 
following his name, without further indication that  he is  to  take in a 
representative capacity appearing thereon, conveys the fee-simple 
title to the grantee, individually, the words "trustee" or "agent" being 
regarded a s  words "descriptio personce." Freeman v. Rose, 732. 

21. Deeds and Conaeyances-Warranty-Eviction.-In order to hold the 
grantor in a deed liable upon his warranty therein, it must be shown 
by the grantee that his possession thereunder had been disturbed bp 
eviction, etc. Lumber Co. v. Buchanan, 772. 

DEFAULT. See Judgments, 2, 3, 10, 18, 21;  Election of Rem~rlies, 1 ; Appeal 
and Error, 23;  Principal and Surety, 1, 2, 3. 
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DEFECTS. See Master and Servant, 6. 

DEGREES O F  CRIME. See Homicide, 5 ; Robbery, 2.  

DELIVERY. See Contracts, 14, 28;  Insurance, 7, 9. 

DEMURRER. See Actioas. 3; Pleadings, 1, 3, 4, S. 9, 13:  Banks and Bank- 
ing, 23 ; Insurance, 16 ; Schools, S. 

DEPOSITS. See Banks and Banking, 2'7, 24, 2 5 :  Descent and Distribution, 2. 

DEPOSITIONS. See Evidence, 1, 3. 

DEPOTS. See Carriers, 5 .  

1)ESCEST AND DISTRIBUTIOS. See Wills, 3, 13;  Estates, 4. 

1. Descent and Distribufioi~-Jfortgccge.9-Pzirchase Price-Personaltp- 
Statutes.-Where a person dies intestate leaving an estate of lands 
upon which there were mortgages to secure the purchase price, and 
also personal property, the personalty should first be sold to satisfy 
the debts of the decedent before encroaching upon the real property 
clescendible to the heirs. under the provisions of our statute, C. S., 74. 
.Iloseley v. Moseley, 243. 

1. Dcscewt awl Distributioit-Statutes-Husband a)ld Wife-Ba11h.s nud 
Banh.i~tg-Cozir~tercZaint-Offset-Itecei2;ers-Deposits.-\Vhere a hus- 
band is entitled to a child's distributive part in the personal prop- 
erty of his deceased wife. 3 C. S.. 137(8) ,  and she had a certain 
anlount of money deposited in a hank since becoming insolvent and in 
a receiver's hands, he may not successfully set up this interest under 
the provisions of C. S.. 5 2 ,  as a counterclaim against his note, in an 
action by the receiver therein, until his wife's administrator has 
accounted for his trust or distributed the assets of his intestate's 
estate. Williant.~ 2;. W i l l i a m ,  405. 

3. Same-Escctitors cold .Id1tli?tisfrators.-C11der the provisions of C. S., 
521, allowing a counterclaim to be set up in an action arising on 
contract, matters arising also on contract between the parties, the 
subject of the counterclaim, must have existed a t  the time of brina- 
ing the action when this defeiw is relied upon. Iliid. 

4. Same-1tzsolvenc~l.-Wllere a bank has become insolvent and in the 
hands of a receiver. the right of its clrbtor to successfully set up. as  
a counterclaim in an action by the receiver on his note, an interest in 
a cleposit of his deceased wife he claims a s  a distributee under 
3 C. S., 137(S),  is governed by the conditions esisting a t  the time of 
the insolvency of the bank. Ib id .  

DESCRIPTION. See Deeds and Conveyances, 1, 17;  Mortgages, 1. 

DETINUE. See Judgments, 9. 

DEVISE. See Wills, 9, 13, 15, 16, 17. 

DIRECTISG VERDICT. See Instructions, 2.  4. 

DIRECTORS. See Banks and Banking, 6, 16. 26. 

DISCHARGE. See Banks and Ranking, 1 s ;  Bills and Sotes. 20. 



912 INDEX. 

l)IS('liISTIOS. See Highways,  1 : Sta t e  Highway Commission, 1, 2  ; Habeas  
('orpus, 5 ; C'o~istitutioiial Law,  4. 

I)IS( 'REl 'IOS O F  ('OURTS. See Habetlh Corpus, 3. 

I ) ISCRIMISATlOS.  See Game, 2 :  ( ' o~~s t i t u t iona l  Law. 2 ,  3 ;  Statutes,  8. 

1)IST'RIBI'TIOS. See (:arnisllmellt. 1 ;  Banks  and  Ha~~lr i i ig ,  15, 2 7 ;  Xe-  
chal~ics '  Liens. 2 : 1)raiuage Districts, 1. 

1)lSTHICTS. Se r  Juclgme~lts, ti. 

UIVISIOS.  See T r n a i ~ t s  in C'on~n~o~l,  :L 

1. 1)rtrirrccye U i s t , - i ~ t s - A l . s x f ~ s . s t ~ t e t ~ t s - I ~ ~ ~ c ~ i r ~ ~ ~ y c  ('o.,,~t,~issiotrcr~s-Distrilru- 
t i o t ~  of Sro~p l re .~  F~~~~d~-~Yt(~t~tff.~.-l~here a tlrninnge district  of a 
c ~ ) l u ~ t y  11;tving assrssetl the  1)rol)erty owllers thereill for  in~provcments,  
;tntl when h i ~ r i n g  coml)letetl the  same there i s  a s u r l ~ l u s  in the  hands  
of t he  cwni~ty treasurer,  t he  board of drainage ccoinmissioners may, 
upou the  esercise of it eound tliscretiol~, and  in good fa i th ,  de t e rmi i~e  
t h a t  t he  fu i~ t l  01; Iiantl is  not necessary fo r  fu r the r  clisbursements for  
t he  benefit of the  district  a c c o r d i ~ ~ g  t o  the  plan idopted  and dis- 
tributtx the  s i ~ n t e  p ropor t io~~a te ly  among those assessed in accordaiice 
with law, es1)ecially w h e i ~  snch owners have the re t~ ,  agreed. C. S., 
5 3 7 2 ( 3 ) .  Fo i l  v. U m i ~ ~ n g e  Conws . .  652. 

2 .  ~Y~en~c*-h"scc~c~tors  cord -4 t1rni.11 istrcrtors-Heirs (rt Lc1 w-V'liere, a f t e r  
c.on~l)leting :I tlraiiiirge project the  d rn i l~age  c.ominissioners of t he  dis- 
tr ict  liavr resolved to distr ibute a surplus ill the  hwllds of the  county 
I r e ;~s~u .e r  to  those whose property has  Ileen assessed for t h e  purpose, 
t he  pa r t  tllertwf of a tleceasetl person, who had conveyed the  land, i s  
not a11 apylu.tella~ic.e to t he  1:llld so c o ~ ~ r e y e t l ,  but 11:~sses a s  personal 
1)rol)erty t o  his lwrsoliill rel)resentative, and not tlircrtly to his heirs 
a t  law. I b i d .  

Dl'I: CARE. See Seylipenw. 2::. 

I ;  O I S I .  S w  Hill.; ~ 1 1 d  S o t e ~ .  1, 2;. 

l:.ll:SIS(:S. See Seglige~lce,  11 

I~:ASIiJII3STS. Set, ( 'arriers,  4 : Ri~ilroatls ,  1 : Deetls ant1 Conveyances, 9. 

I:I)TT('hTIOS. Stvh Schools, 2. 
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ELECTIOX O F  REMEDIES. See Appeal and Error, 27. 
1. Elecfiotl of Remedies-Principal nttd Agent-Cttdisclosed P r i n c i p a C  

Judgment b y  Default Against Sgettt-P1earli)tgs-Issues-I)zdepe?lde~tt 
Co?ztractor.-Where a material furnisher for a building has sued the 
owner as  an undisclosed principal as well as  his agent who purchased 
the material, and judgment by default in his faror  has been taken 
agaiust the agent, he is not thereby barred of his right of recovery 
against the principal, under the doctrine of election of remedies, to 
prosecute his action to final judgment against the principal, the 
cause having for this purpose been r e t a i n d  and proceeded with under 
the principal's denial of the agency, but setting up the defense of 
independent contmctor. Lumber Co. v. Motor Co., 378. 

2. Election of Remedies-Trials-Sppcnl and Error-Burden of Proof- 
Record.-While the plaintiff in an action to recover damages for a 
negligent personal injury may not elect upon the trial to hold only 
one of the two defendants liable, and upon appeal seek to hold the 
other liable also, the record on appeal must show that  he had chosen 
to try the case in the Superior Court upon the theory that only the 
negligence of one of the defendants caused the injury in suit. Shipp 
v. Stnge Lil~es, 475. 

ELECTRICITY. See Segligence, 23. 

EJIPLOPER AXD EJIPLOTEE. See Master and Serrant. 1, 3, 6. 8, 13, 17. 
18, 20, 22, 23, 24, 25; Segligence, 1, 2, 15, 24, 25;  Ericlence, 16. 

ESDORSEMEXT. See Bills and Sotes, 1, 5, 18.' 19, 20, 21, 22. 

ESTRY. See Forcible Trespass, 1. 

EQUALITY. See Principal and Surety, 5. 

EQUITY. See Jlechanics' Liens, 3 ;  JIunicipal Corporations, 9 :  Principal and 
Surety, 5 ;  Deeds and Conveyances, 16;  Highways, 2 ;  Bills and Sotes, 
5, 8, 9 ;  Estates, 2 ;  Banks and Banking, 6 ;  Pleadings, 2, 3. 

1. Eqrtifl~-Reformatio?z of Instrztmerlts-Deed9 and Conve?lances-Mis- 
take-Bvrden of Proof.-Equity mill not decree the reformation of 
a deed for the mistake of the drnuglltsman in not incorporating con- 
ditions in the instrument as  both the parties had directed, unless the 
party seeking this relief establishes by strong, clear and cogent proof 
that the conditions omitted from the deed were substantial and 
material. and that  it  was an omission due solely to the mistake of 
the draughtsman, and upon which both parties had agreed. Craw- 
ford v. Willoughby, 269. 

2. Same-Ecider~ce-Appeal and Error.-Where the grantor in a deed 
seeks to have it  reformed so as  to include a condition subsequent that  
the grantee was to take in remainder after the reservation of a life 
estate, upon the grantee's supporting him or providing him a home 
in his old age, etc., evidence tending to show that he had consulted 
an attorney who drew the conveyance as  written, who had read it  
over to him after his stenographer had written it, that  it  was written 
in  accordance with instructions given; that he then executed i t  and 
carried it  away and delivered it  to the grantee, and the only evidence 
in his favor testified to by himself found against him by the jury, 
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was that  he was too drunk to understand what he was cloiug. i. 
insufficient to support a judgment orderii~g a reformatioli of the 
instrument rendered in the Superior Court. Ibid. 

2. Bynit!! - Aul~rognt io~~.  - Equitable subrogation camlot be successfully 
sought when the one to whose rights this equity is sol~ght has 111) 

legal vlaim upon tlic subject-matter. Jlfy. Co. T .  Rlu,~/locli. -108. 

4. Gq~tif~-l'ri~lciptr I arid S~~i't't~-5?ih1~ogntio~~-P~!jn?o1/ of Z'ritzciptrl's 
Debt.-Where the equitable right of sol)rogation ar iws to the surety 
on :i contractor's boud for the erection of :t public sc*liool building 1,y 
a ~nuriicipality, i t  is required that  the debt 11e paid i i ~  full. Ibid. 

6. Ktoi~t' - l?c7coi.ety cf E . r t e ) ~ s i o ~  Prir'r - C'o)t~idcrut ~OII.--\T'l~ere ec1uit.v 
\\-ill estop the gr:~l$or in n timlwr deed from ei~forciiig n forfeiture 
of the rights of the purchaser of his vendee in cutting i i l ~ l  r cn~n\ - iu~ '  
thc timl)rr. etc.. because of his ventlcc's failure to pa:: the co~~?;ider:l- 
tion of the c s t e u a i o ~ ~  pc.riot1. the rendor may recover the ; I I I I ~ U I I ~  of 
r l~ i s  co l~s i t l e r :~ t io~~  from snch ljurcllaser. Ibid. 

7. ~ , ~ i ~ r t i t ~ ~ - ( ' r r i r i ~ t l l ~ ~ t i o ~ ~ - l ~ i / l . s  ccrrtl Sotc.8-C'o~rsidc),trfio)~--Scgotinblc 11,- 
atritl~t.o~ts-Stntriten.-The ei~tlorser of a note n ~ x y  resort to thc 
equity jnrisctictio~~ of our courts which is preventive of injustice a s  
n-ell as rcmetlial, to canwl :I negotiable i i ~ s t r ~ ~ n i c ~ i t  in tlie h n ~ ~ t l a  of 
his iunl~rxliatc ei~dorscc for a total failurc of coiisider:~ t i o ~ ~ .  and unt1t.r 
our st:itute. C. S.. 29S2, this remedy is a\-nilable whether the iuisrc1,- 
iwcwt:~ tioil of value was iniiocently or lmo\\-iiigly made. Llcm be,' 
Co, c. B I ~ c . ~ L C / I ~ C ~ ~ I ,  771. 

~ S C A ~ I ' 1 ~ ~ .  
1. Csccrpr-EI idozct'-dppenrnwc Bo?zd--Ti'ntit7111o1t Renresentufiov to 

Jnllo-Deceit-\70~ts~tit.-~i conviction camiot be had for nssi~t inq 
tr 1)ri.oner to rwwpe from jail TX-her? he was lawfull:: confined upon 
evitlence only tei~din:: to shorn that the defendants n e r e  sureties on 
t h t ~  ~) r iwner ' s  bontl for his aylwarance before the Suy~erior Court for 
tri:rl. and hi4 release wa.z obtaintxtl I),- the dcfrndunt's falsely repre- 
wit i l ic  to the jailer that tllc vlrrli hn(1 requested them to  instruct 
the jailer to release the prisoner. xnd that  the bond they had signed 
alld then presented had been accepted by the clerk, and the prisoner 
then was c:111ed and cliscl~argeti from custody after he had signed th r  
bond as  principal. without knowledge of the deceit practiced up011 
tlie jailer C. S., 4643. S. r .  Pcrce, 780. 
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ESTATES. See Wills, 2, 8, 9, 13, 16, 17, 19, 20. 
1. Estates - Fee Conditional - Continge?zt Remainders - Statutes. -An 

estate to the testator's wife for life, and a t  her death to be equally 
divided among four of his children by name, and if any of the chil- 
dren die without issue their proportional parts to the testator's lineal 
descendants: Held, the children take a fee conditional a t  the death 
of the testator, subject to be defeated upon the death of any of them 
during the continuance of the life estate, and upon the death of one 
or more of them, his or their share vests in the other surviving chil- 
dren of the testator. C .  S., 1737. Yurt? Co. v. Dewstoe, 121. 

2. Snnrc-Deeds nnd ~o~zz;euarlces-~quity.-l~here the children of the 
testator take by devise a defeasible title in the lands and attempt to 
convey tlie fee-simple title to a part thereof, when the contingency 
happens that  vests a fee-simple title in them, and the remaining part 
of the Inlid icl sufficient, their part of the land thus taken by devise 
will be decreed to them from the lands not subject to their convey- 
ance. Ibid. 

3. ~an~r-Dozco'-J~id~mc~~t-~~ppenl and Error-Procedure.-The widow 
of one acquiring a defeasible fee-simple title may have her homestead 
allotted therein, and where it  appears on appeal to the Supreme 
Court thnt cue11 relief has been granted to her, and no allotment 
thereof has heen made, from which she has not appealed, the scope 
and estent of her dower interest may be left open for its ascertain- 
ment in a formal proceeding for that purpose. Ibid. 

4. Estates-Rcmai~zder.~-Conti11ge1!t Interest-Deeds and Conveyancer- 
IZelense-Descettdible Estate.--A contingent interest in land is gen- 
erally descendible, and may be released by the contingent remainder- 
man if specified in the instrument creating it, and he can be clearly 
identified. James 2;. Grifln, 2%. 

5. Same.-h devise of an estate for life to the mother of the testatrix 
upon her death to the dauqhter of testatrix, her heirs, executors ancl 
nclministrators, but in the event the daughter should die in the tes- 
tatrix's lifetime or in the lifetime of the testatrix's mother, or there- 
after without issue of her body living a t  the time of her death, then 
to the husband of the testatrix: Held, the daughter acquired a fee- 
simple title defeasible upon her dying without issue of her body 
living a t  tlie time of her death, and the husband being specified and 
certain as  to one taking upon this contingency, a deed from him to 
the daughter will convey his interest to her, and the daughter's deed 
to another a fee-simple title. Ibid. 

6. Estates-Tenants in Common-Fee TaiLStatutes-Fee Simple.-While 
an estate conveyed to C. and his children esecuted and delivered 
when C. has liring children conveys to the grantees as  tenants in 
common, it is different when a t  that time C .  has no children, and in 
the latter event an estate tail is conveyed which. by our statute is 
converted into a fee simple. C .  S., 1734. Boyd v. Campbell, 398. 

7. Estates-Renzair~ders-Fee-Limitatiot~ After a Fee-Conditio~zs.-An 
estate may not be limited after a prior estate granted in fee except 
by executory devise or making the first estate terminable upon a 
condition upon which the latter limitation becomes effectual. Ibid. 
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5. Same-T7ses and T r z ~ s t ~ - - S h ~ f t i ~ g  Cscs.-Where an estate in fee is 
limited after the conveyance in fee upon condition or tlie happening 
of a contingency, the latter limitation may become effective under the 
doctrine of shifting uses from the first taker to the latter one. Ibid. 

9. ~S)'c/t?tc-Estt/tes f o r  Life.-Where the first taker under the conveyance 
by deed of an estate takes the fee simple, a fee in tlie same lands 
may not be limited to take effect there:ifter, there k i n g  no preceding 
life estate created by the instrument or condition broken to make it 
effective. Ibid. 

10. Cstcltcs-Rzclc i l l  Shelley's ('nsc-GUI~IIS of Dcsceb~t.-The rule in 
Shelley's case is a rule of property as  well as  a rule of law, and 
applies when there is an estate of freehold in the ancestor of the 
first taker who has acqnired by, through or in consequence of the 
same assurance which created a limitation to his feirs,  used in the 
conveyance in its technical sense as  inlporting a class of persons to 
take indefinitely in succession from generation to generation accord- 
ing to the canons of descent, and who take an estate of the same 
character or quality as  the first taker, either legal or equitable, the 
limitation over being of an inheritance in fee or in tail. Be)lton 1.. 

Baucorn, 630. 

11. 8am.e-Reason fw  the Rule.-The present existence of the rule in 
Shellc?)'~ case is for the purpose of preventing the tying up of the 
title to  real property and to place i t  in channels of commerce, and 
the doctrine of cessat vatione cessat lex ipsa ( the aw ceasing with 
the reason therefor) does not apply. Ibid. 

12. Snmc.-Under the provisions of a devise of a life estate to the testa- 
trix's stepdaughter after the life of her mother, then to her "lawful 
heirs if any, and if not to the testatrix's own children or their heirs," 
a fee-simple title is conveyed to the stepdaughter under the rule in 
Shelle2/'s case. Ibid. 

13. Esfutca- Contingent Remcrinde~s- Vested Estcrtes-TVilZn.-n7here it 
iippears from :I proper interpretation of a nil1 that the testator's 
ilephew is the primary object of his bounty to tlie ulterior takers in 
remainder, and it  is expressed in the will that those in remainder 
take upon condition that the nephew should die without leaving child 
or children, the birth of a lawful child to  the testator fulfills the con- 
dition imposed, and without further restrictive expressions the 
nephew then takes the fee-simple title. Wcrllcer v. Trollinger. 744. 

ESTATE B Y  ENTIRETIES. See Tenmlts in Common, 4. 

ESTOPPEL. See Deeds and Conreyances, 8:  Judgments. S, 9 :  Tenants in 
Common, 6 ;  Equity, 5 ;  Removal of Causes, 7. 

1. Estoppel-Act iolzs-Judgmelzts-Agrecmellt of Parties -Issues.-Estop- 
pel by a former judcment may br successfully interposed a s  a defense 
to an action betmren the same parties and their rlrivies. upon the 
w m e  subject-matter of litigation, and upon the s lme  issues, and 
upon any question upon which the parties to the former acticn may 
h a \ e  agreed that shonld br embraced within the icsues determined 
ilnd ~roper ly  appearing in the records of the former tri:ll in nhich 
the judgment \r;1q reuclerecl. H u r d ~ s o i ~  @ Ecereft, 371. 
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2. Barn-Title-Record in Former Sction-Priuies-S@cce.?sor in Tit@.- 
Where the parties to a p  action have agreed that  a certain lot of land 
shall be determined by the answer to the issues involving the true 
dividing line between adjoining owners, the judgment therein ren- 
dered may not successfully be set up as  a n  estoppel between the suc- 
cessor in title of a party to  the former action, when by reference to 
the former record it  appears that  the present controversy involves 
title to lands not embraced in the agreement of the parties to the 
former action. IDid. 

EVICTIOX. See Deeds and Conveyances, 21. 

EVIDEXCE. See Negligence, 4, 9, 10, 12, 14, 16, 17, 19, 20, 23, 25; Rape, 1, 
2, 4 ;  Deeds and Conveyances, 1 ; Railroads, 5 ; Reference, 3, 6 ;  Banks 
and Banking, 3, 9, 13, 29; Bills and Notes, 3, 18;  Appeal and Error, 
1, 10, 15, 25, 26, 30; Insurance, 1, 8, 19, 20; Carriers, 1, 2, 3, 5, 7 ; 
Homicide, 1, 4, 5, 6 ;  Instructions, 1, 2, 4, 8 ;  Principal and Surety, 2 ;  
Arrest, 1, 4 ;  Pleadings, 11, 14; Contracts, 6, 8, 10, 11, 21, 24; Criminal 
Law, 1, 2, 3, 5, 6, 7, 8 ; Injunction, 1 ; Robbery, 2 ; Equity, 2 ; Limitation 
of Actions, 1 ; Wills, 12, 14 ; Fertilizers, 2, 3 ; Issues, 1, 3 ; Husband and 
Wife, 1, 3 ; Benevolent Societies, 1 ; Highways, 9 ; Rewards, 1 ; Fraud, 1 ; 
Master and Servant, 2, 3, 9, 13, 17, 22; Municipal Corporations, 12, 11; 
Intoxicating Liquor, 1, 2 ;  Conflict of Laws, 1; Trusts, 2 ;  Escape, 1. 

1. Evidence-Depositions.-Where the depositions used upon the trial of 
an action appears to have been duly taken in accordance with law, it 
will not be held defective as  to certain parts written by another in 
the presence of the commissioner, duly certifled by him, signed by 
the witnesses, and having in all respects been duly taken. Bixler v .  
Britton, 199. 

2. Evidence--DecZavation.s-Boundaries - Ante Litem Votamclnterest- 
Lands-Title.-In an action involving the true boundary line between 
adjoining owners of land, declarations of a former owner before any 
dispute arose, made against his interest while the defendant was in  
possession, who had no motive to  falsify the facts declared, and was 
aware of the effect of his declarations, and the declarant was dead 
a t  the time his declarations were offered in evidence, are  admissible. 
Carr v. Bixxell, 212. 

3. Evidence-Depositio*ns-Sotice-Waier.-\Ye the plaintiff resists 
defendant's motion for the continuance of the trial of the case then 
in progress on account of the sickness of a witness in the same city. 
but in consequence of his offer to waive the formality of notice to 
take the witness's deposition, the court orders the taking of the 
deposition in order that  the trial may proceed, the plaintiff's waiver 
does not include his right to object upon the trial a t  his first oppor- 
tunity to the competency of portions of the evidence so taken, and 
the ruling of the court thereon in his favor is not erroneous. Lane a. 
R. R., 287. 

4. Evidence-A-onsuit-Criminal Law.-Where the assault and the identity 
of the prisoner have been directly testified to, defendant's motion as 
of nonsuit upon the evidence is properly denied, upon his defense of 
an alibi. S. v.  Jeffreys, 315. 
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EVIDENCE-Continued. 
6. Ecidence-C'orroborution-C~'in~i~tal Law.-Held, in this action for 

rape, the admission of certain testimony teuding to impeach the de- 
fendant's testimony, was not erroneous. Ibid. 

6. Ecidence-Charactey-Substantice Evidence.--The eviience of the good 
character of a witness who has testified for the defendant in an 
action for rape, cannot be considered as  substantive evidence to sus- 
tain an alibi he has set up as  a defense. Ibid. 

7. Ez;ido~ce-C01~jectwe.-Ii:vicIe11ce is insufficient to take the case to the 
jury wliich merely raises a conjecture or suspicion. Jordan r. R. R., 
375. 

S. Eridettce-Segligcr~ce - dutomob~lcs - Co1lzsions.--Wiere involved in 
the issue of negligewe, the question arises as  to the position upon the 
highway of plaintiff's and defendant's automobiles a t  the time of a 
collision, it is competent for a witness to  testify where he saw them 
immediately after the occurrence, when there is further evidence that  
their 1)osition had not bee11 since changed. Xitchell c. dtlitns, 376. 

9. Eridencc' - Deceased Pcrsrnts - Tramactions crizd Cw~rn~c~~iccltions - 
Stcctutcs.-Where, in a snit seeking equitable relief of reformation 
of a wife's deed of lauds to her hu~band ,  evidence that the wife in 
the presence of her husband delivered the conveyance claimed by her 
to have been executed by the mistake of the justice of the peace, to 
said justice. who then took her acknowledgment, is not of a personal 
communication or transaction, e tc ,  with her d e c e : ~ s ~ l  hiisband as 
inhibited hy C. S .  1705 Sntzth v. Jloore, 142 R'. C., p 277, as to the 
que~tion of principal and agency, cited and distingu~slied. Batton v. 
Barton, 453. 

10. E1=idence--~eccoscl1ce-Deesc Persons - Cross-Exccn~inatio1t--S1 atutes-Transnc- 
tiom and Co?nw11111icatio11s-.4ppcal and Error-Objccfio?zs and Exccp- 
tions.-It is incompetent as  a transac'tion with :I deceased person 
(C. S., 1793) .  in an action against his estate to recover for services 
rendered him nndcr n contract, for the plaintiff to lestify as  to per- 
solla1 servicrs rendered by her as  coming within her demand for 
damages, tl~ougli brought out on her cross-esami~iation, when the 
answer so elicited was not necessarily called for a11d exception was 
duly entered. I'?illinm z'. Ifage. 459. 

11. Ez'idetzcc-Votio~~s-No~~s~iif-St~~t~~tes.-On n inotioii to nonsuit, the 
evidence is to be taken in the light most favorable to the plaintiff, 
and the benefit given him of any reasonable interdment, and any 
inference to he drawn therefrom. Inge T.  R. N.. 62% 

12. E&ettce - Rcs Ipsa IJogititur - Soft Drink8 - I n j ~ l ~ ' i o i i ~  St ibsta~zc~s 
Causincl Sicklzess.-Where the plaintiff seeks to recclver dnmages for 
+knws c a u w l  by the defendant's negligence in selling him ale to 
drink in a Imttlc containing :I deleterious or injurion;: snbstance, it  is 
required of him to show directly by his evidence thal such ingredient 
was contained in the bottle he had bought, and it mav not be iuferred 
hy the fact that after tlrinking the ale he became sick aucl was laid 
np, the doctrine of tes ipha loqnztzcr not applying. Lamb c.  Boyles, 
542. 
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ET-IDESCE-Conli?tued. 
13. Same-Collflictzng I1lferellcec.-Tyllere the evidence admits of t ~ v o  legal 

inferences, both in favor of or  ~ga i l lu t  the plaintiff, the  cloctriiie of 
re.? ipsa loq~rilztr is  not available to him. Ibid. 

14 E1 ide~zce-TFit~fcssrs-I)~~~~cach~iicl~f-,Yfalc~)~otts -Cpoli a n  i s w e  arib 
mi. under the  t e r n ~ s  of a n  accitleiit policj of insnrmce,  a s  to  mhetlier 
t he  insured mar sober a t  t he  t ime of the accident in suit ,  :i qtaternent 
111 n ritilig and signed by pl;r~iltiff's itness i s  not competent a s  im- 
],enchinq e l  idence which tloes i ~ o t  co~itraclict his tes t imoi i~ .  but only 
in  that  respect i s  the opinion of another. Xoore c. Ills. C ' o .  580. 

15. Ec ido~cc - I?~s~ i r r c~~ce .  .?ccide11t-Polic?/-Co)1lrc~cts-Driizk-9ppct~l u)I(I 
E~'ro)~.-TT'here the  rlefewe to a n  action npon all auton~obile policx of 
;rcci(lei~t insnrance is uiitler t i  provision in tlie policy rscsmptillg the 
insurer from liability if the  plaintiff was  not sober, the condition of 
the  ~rlaintift' ill this reslwct is  t o  he ascertained a t  t he  time of the  
injury, and  not dependent upon his usual state of insobriety, or  
whether he had l)re\-iol~sly rrceired tre:ltmellt for  an  alcoholic a p p -  
t i te a t  an  insti tutio~i for that  purpose, and such evidence is properly 
tasclnded. Ibid. 

16. E L  i d e ~ ~ c c - ~ o i ~ s n i l - ~ f ~ ~ t ~ ~ l ~ s - l I ~ ~ s l ~ ~ -  rciid Aerl trirl-Cmplo?/c~ nnd Em- 
plo)/ec-Safe IJloce lo lT70rli.-TT'here ;in indepentlent coiltractor hau 
furii isl~ed his employee a cafe place to go to and from his work for 
t he  installation of a steam-heating plant of n builclinc, and without 
the  h~ionledge of the  continctor, the eml,lo>ee oil one occnsion has  
vo1111itarily choien an  niis:~fe n a y  to  leave the work for the dinner 
hour with knowletlge of the safe  one by walliinq diagonr\lly across 
loosr raf ters  wiprol ided with a plank or other methods for thic: pur- 
l,o,ce, the clai~ger of nl1ic.11 he could readily perceive and the  condition 
of nh ich  Ire mas aware.  aiicl there is 110 other evidence of the  em- 
11loyrr's nrgligeiice' Hr ld ,  a judgrr tc~~t  a s  of nonsuit sho~l ld  1i:lve been 
enteietl upon the tlefentlant's motion under t h ~  provisiolrs of our 
statute,  C. 8.. 365. Boiliett  1'. Polc.crs, 590. 

17. E ~ ~ i t l c ~ i ~ c c - Q f i c s t i o , t s  for  . I t i ~ ~ ! i - I s . s ~ r c s . - T ~ l ~ e ~ ' c  the evidencc is  con- 
flicting in an  action to recover clama,rres from n passenger auto-bus 
line for  a ]~ersonal  injury alleget1 to have I)een negligently inflictctl on 
the plaintiff \vl~ile a l ~ ~ s s c i i g c r  t h c r e o ~ ~ .  all issue is rnisecl for  the  
jnry to d e t e r m i ~ ~ e .  31yci.s r .  girl,,. 701. 

Ic. Et.i(lo~ee-.lttor)~c~/ nlld C'lic)~l.-Re~reselltatio~ls of a n  attorney that  
he was  actinc for the  defendant corporation in settling clainis against  
i t ,  niade in the presence of defend:~nt's president, and not denied by 
hiin, is  sufficient evitle~ice thereof to be submitted to tlie jury. Ih1(7. 

19. Eridelrce - Q~testiorzs U I I ~  Lns~c-ers - l p p c u l  and Er ro r  - Ha?-ntles? 
Error.-An illaccurate qurstioii asked a witness will not diqturh the 
verdict finding the  defeiitlailt guilty of a criminal offense. when i t  ii: 
cnretl by the n n s n w  of the  witness thereto. N c. Thmnpsoi~. 505. 

20. Ecidc)~cc--D~i)~g Declarntioi ls-Tl ' i t i~esscs - Oalll-Cross-e~a~~zzit~atioir. 
While a witness in a criminal action is required to  testify under oath 
and he subjected to  cross-examinatioii, dying declarations a r e  an  ex- 
ception to the  rule, the al~prehension of death being a t  least  of equal 
solemi~ity a s  an  oath. ~1x7 the  necessity of t he  case escluding the  
cross-examination. S. v. F r c c ~ ~ k l i ) ~ .  793. 
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21. Same-IZeaso)~uble I p p r e h e ~ ~ s i o t ~  of Dcclth.-d declaration ninde in the 
expectancy of immediate death ib not inadmiwib;e becauw of the 
fact that death did not occur until tlwcc days after the declarntioii 
was made. Zbid. 

22. Snn~c-Votive.-Aen~l~le. the declarations of the declarant as to the 
prisoner's motive in killing him are competent evidence under the 
facts of this case. Zbid. 

23. S a ) ~ ~ e - T ~ o d i c t - H f l ~ ~ t n I e s ~ ~  E I  rot-Appeul oud El vo~..--Where it is con- 
tended that the dying declarations included the el-idence of the nlotive 
of the prisoner in inflicting on the deceased the deadly mound: 
Held, the motil-e is not essential to a conviction of manslaughter. 
and, if erro~ieously admitted, a verdict of ninnsI:~u:.hter cures the 
error. together with the esclnsion of evidence offereti in rebuttal h) 
defendant. Zbid. 

21 E~~id~~~c~-3~cgliget~c~~-Is.s1~es-Q1i estion? of Lnrc~-Qitestio~rs o j  Fuct- 
Jury-111 ~t~ ' t tc t ro~r  P.-Where all the evidence upon t he trial of n per- 
sonal injury case wherein negligence of defendant is alleged. admitq 
of only one inference, the question of negligence i.  one of law. and 
where therefrom more than one inference of the miterial ingredient. 
of negligence arise, the fact of negligence is for the deter~ninntiol~ 
of the jury untler proper instl-uctions of the lan froni the court. 
Clzt~ui~Z c Electvic Co.. 736. 

25. h'cido~cc-Sot~srrit-Cvi~tritrnl Law-Upon a motion : ~ s  of nonsuit upon 
the evidence in a c r i m i ~ ~ a l  case, the evidence is to be taken in tllc 
light nloqt favorable to the State, with all renconahle inference. 
therefrom reqolred in its favor. S. c. Pierce, 767. 

2G. Eviderfcc-Trinls-.-1ppcrtl ntrd E,-rot..-Evidence erroneouqly atlmitted 
on direct- examination is not reversible error ~vhen again 1)rourlit out 
on cross-exami~latio~i, or evidence of the same character iq admittetl 
without objection from the aljpellant. Trntso~t 2.. Tntrnil~g Co., 790. 

ESAJIISATIOS. See I n ~ u r ~ n c e .  17:  Sti~tutes, 10. 

EXCEPTIOSS. See Reference. 2. 

EXCUSABLE SEG1,ECT. See Judgments. 14. 17 

EXECUTORS ASD ADJIISISTRATORS. See Wills. 19:  Deccent ant1 Di- 
tribution. 3 ; Drainage Districts, 2. 

1. Executors ntrd ddmi~~is t r t r tors -S tc t f rc  tcis-lssets-C~.edifot.s-t'etitiot~ 
to RcZl Lntlds-d(.tiolls-P,.ocedu,.e.-TT11ere the esecutor of the de- 
cedent has proceeded under the prorisions of C .  !3., 74. to sell the 
realty to make assets to pay debts. and has filed his l~etition a s  
required by C. S.. 79, i t  I~t~ing made to appear that the l~ersonalty 
was insufficient, ant1 the proceedings are  still pending, the surplus of 
the sale is to be regarded as  realty to be distributed among the 
devisees, C. S., 56, and n judgment creditor of a devisee desiring to 
attack a debt set forth in the petition as  being i ~ i  fraud. and thus 
diminishing the distributive share of the estate, lie s l io~~ld  do so in 
these proceedings, and not by ii~tlependent action. 1Vndfo1.d 2.. Doris, 
484. 
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EXECUTORS ASD ADJIISISTRATORS-Contitt tted. 
2. ,S'onze--Ex Purte I-'roceedi)tgscPul~ties - Jztdgmettts-1)ldepe)~dent dc- 

tiow?-Where the executor has filed a proper petition for the sale of 
realty to pay debts (C. S., 79) ,  the judgment creditor interested in 
the surplw, is not made parties, and desiring to contest one of the 
debts set out in the partition for fraud, may make themselves partie.; 
and proceed therein accordingly, the procedure being ex parte on the 
part of the executor (C. S., 759) ,  and an independent action by them 
will not lie for fraud until after final judgment in the proceedin+. 
Ibid. 

3. Same-Pre8rtmptions.-The regularity of the proceedings by an esecu- 
tor to  sell larids to make assets to pay debts due by the estate will be 
presumed ill the absence of evidence to the contrary. C. S., 74, 79. 
56, 759. Ibid. 

4. Same-1t~tet~e~ers.-The judgment creditors of the decedent, having 
an interest in the surplus of the sale of realty to make assets to pay 
debts, a re  such necessary or proper parties as  to entitle them to inter- 
vene ill the proceedings of the executor, and malie themselves par- 
ties, before final jndgment. C. S., 456. Ibid. 

EXEMPTIOSS. See Taxation, 7 

EX PAR'I'IS PROC'EEDISGS. See Esecutors and Administrators. '2. 

EXPERTS. See Homicide, 4 : Principal and Surety, 3 ; Segligence. 12. 

ESTESSIOS OF TIJIE. See Insurance, 10 ; Deecls ancl Conveyances. 14 : 
Equity, 5, 6 :  Appeal and Error, 32. 

FALSE ARREST. See Arrest. 3. 

FEDERAL COURTS. See Removal of Causes, 1. 4, S. 
1. Federul C'oto.t.s-Federal Qltestiow-Cnited Rfutes Supreme C'ourt- 

Conflict of 0piniorte.-Where the decisions of the Federal courts in- 
ferior to the Supreme Court of the United States are in conflict as  to 
matters involving Federal questions, in this case jurisdiction of the 
Federal courts in relation to the questions of the removal of causes 
from the State to the Federal court for diverse citizenship, and the 
United States Supreme Court has not passed upon the matter, the 
decisions of the State court will prevail. Btctier 2.. drnloro', 611. 

FEDERAL DECIPIOSS. See Courts. 3. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Master and Servant, S. 13. 

FEDERAL QUESTIOSS. See Federal Courts, 1. 

FEE SIMPLE. See Wills. 7 ;  Estates, 6. 7 ;  Deeds and Conveyance% 19. 

FELLOW SERVASTS. See Master and Servant, 11. 

FERIE COVERT. See Deeds and Conveyances, 2. 

FERTILIZERS. See Bills and Sotes, 12;  Constitutional Law, 1. 
1. Fertilizers-Btattctes - Actiotts - Defetcses.-Where the provisions of 

C. S., 4697, as to the State analysis of commercial fertilizers, etc., 
have not been coniplied with, the purchaser is not prevented from 
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wt t ing  up his defense tha t  t he  commodity cold waq mifit for  fertiliz- 
ing his crop, for  which purpose i t  had heen cold and bought. Kzcift cC 

Co. c. Avdlett, 331. 

2. I . ' e i ~ t i l i ~ e i ~ . ~ - ' L ~ e ~ r t l o ~ ~  crird I'1irc7~so~-Ri~enc71 of I~~r , ) l ic r l  TT'nrrtrilt~j- 
I)clnfugci-Eci(ler,ce.-ITliere :! user of fertilizer h a s  been Iruying 
t h a t  of a certain analysis f o r  years 11:1st, and fount1 i t  prodnctive of 
lxrtatocs cni h is  land. lie may show by parol evidence, in t he  manu- 
f ac tnwr ' s  :~ction t o  recover oil a note given fo r  t he  purchase price, 
t11:rt a t  the  t ime ill qurstic~n he  liad nscd the  same liillcl of fertilizer 
11th had theretofore bought f rom the  same  mannfncturcr oil tlie same 
land under  practically tlie same n-eather conditions of cultivation, 
ant1 the  potatoes so grolvii werc3 too small  n11c1 stringy to  he of any 
vnlne, a ~ i t l  such e v i d n ~ c e  is  not escluded hg C'. S.. JG9i. I l i id .  

3. Ferti1i:o.-T7eir(10i. uirrl 1'rci'cl~ctsci'- C'ortti'trcts - Evidcuce - Effcc? ou 
Crop.-The rule ex~l l t ld i i~g e \ - i c l ~ i ~ ~ e  of t h e  illferiority of fertilizers 
bought f rom the  manufacturer  ;r11(1 used in in;ll;ii~!: t l ~ e  cwq), unless 
Ill(. 1:lttcr 1l:ltl hat1 i t  ;111:11yzrtl 11y the  Sta te  c11emii;t. does  rot apply 
to  e r ide i~ce  telldillg t o  s l l o ~ r  in this n-ay thnt  the  f e~ t i l i ze r  was  w l u e -  
less nntl not t ha t  u-11ic.h the  n~anufac tn re r  liad contracted to sell. 
C'. S.. 4697. I b i d .  

I ' ISDISGS.  See Injuiictioi~,  1: .Judgn~ents,  1.7. 16: I:eferenct>. ?i, 6; Schools. 1 : 
Appenl ant1 1:rror. 2::, :N : Inctructic~l~.. S. 

1. Foizible l'i'cspcrss--Pcrt(~(~f 1 1  F:~rtr!/ r-l~o,r L(ri~tls-.-lI~rrs.ir~c 1,niryrctrgc- 
Aide, (lirtl -4bctfor-\There there  is  evideiice t ha t  t he  defendant on 
tr ial  fo r  forcible treslmss entered 11t.acefnlly in to  t he  store of t he  
prosecuting witness, ant1 thereaf ter  riolently cursed h im without 
lrrovcrcation. ant1 ;rctctl so ns to re;rsonably intimit1:tte tlie prosecutor 
or lc~atl t o  a I ~ i w c l i  of t he  pe;ice. the  condnct of t he  tlefencl;u~t within 
tlie store is  a forcihle tresp;lss suffieieilt t o  sust:tin t he  charge in t he  
illtlictment, and a n  nitler a i ~ d  abettor who entered wi th  him ant1 
s tnnd i~ lg  by. 1ry his presence ant1 coi~duct  ;111ettect him. is l i ke~r i se  
liable for  tlie offense. S, c. Tl/udrrll. 559. 

FORECLOSITRE. See Jlortgages. 1. 

F O R E I G S  CORPOIiATIOSS. See Courts, 4 :  T a m t i o n .  S. 

FRATEICSAI; 0 I l I )ERS.  See Ilene\-olelit Socirtie.. 

FRAUD.  See Issues, 2 : Corporations. 1. 2 : Insurance,  16 : Contracts. 3,  10, 
21 ; Judgments.  2 : Mortgages. 1 : T:illc and Sotes.  i : Pleadings. 10. 

1. Fra~td-Deceit-~41ley(~tioi~s-Eride11cc.--Ii clefenre to  mi action to  
recover of t he  defendant upon certain p r u m i s ~ o r y  notes 11po11 the  
ground of f r aud  in the i r  procurement. i t  i s  required thn t  tlie d ~ f e n d -  
a n t  allege and prove t h a t  t he  representationi were false : ~ n d  relied 
on to  h i s  injury.  and procured by the  plaintiff wi th  E.nowledge thereof. 
o r  wi th  reckless ilicregard of the i r  t ru th  o r  falsi ty,  and  made wit11 
f raudulent  intent.  F inu~rce  Co. t.. JlcGaskill. 557. 
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FRAUD-C'ontiic tied. 
2. Same - Co~ltracts - Sotcs - W?.ztteic I?zst?-u~neizts.-One who signs a 

promissory note is held to the terms of the written instrument when 
he can read and understand them, and relied on the misstatement of 
the other party because he mas too busy Ivith other matters to fully 
inform himself. Ibid. 

3. r r r ~ t ~ ( l - T ~  Factum-In Treuty.--The established principles applicable 
to fraud in the treaty or negotiations of an instrument, and fraud 
in the facttin&. are, a s  applicable to the former, when under misrepre- 
centations the person not under (1is:lbility signs the identical instru- 
ment intended; when he sign- under undue influence; when he may 
read and understand the instrument, but fails to do so ; and as to  the 
l;ttter, where the papers are eurreptitiously changed; or where there 
1. false rending thereof upon request to a blind or illiterate person; 
where the signature is procured by fraud, imposition or artifice ; or 
by trick. artifice or imposition other than false representations a s  to 
the contents : or want of itlentity between the instrument intended 
and the one signed. Parker L.. Il'hom((s, 7%. 

FRATD I S  THE FACTTJI. See Rills ant1 Sotes, 2 3 ;  Instructions, 15. 

FRATI) I S  THE TREATY. See Bills and Sotes. 23. 

FRATDTLEST REPRESESTATIOSS. See Escape, 1. 

FT7GITIT-E8 FROM JTSTICE. See Certiorari, 1 

FtTSDS. See Giirnishment. 1; Highways. 7 :  Banks and Banking, 2 7 ;  Drain- 
age Districts. 1. 

C;AJIC. 
1. ( ; ( - ~ ? i p . - T h e  o ~ n e r s h i g  of animals f e ~ w  ?zatu)'ce, or game, 

is in the people of the State a t  large, and not confined to that of the 
county in which they be found a t  ally time. A'. v. Barkleu, 184. 

2 .  scc~itc-Corr ,ti ics-I,icve)ise Tos-Co~tstitntionul Latc-Discrimi~zutio~z.- 
While the Legislature may enact valid laws for the protection of 
game and impose R license for hunting it  to  be paid to the game 
narden of the county, it  may not, without some substantial basis, 
impose an increased license tax upon residents of other counties of 
the State than the tax imposed upon the residents of the county 
where the game is to be found. such being a discrimination inhibited 
by Art. I ,  see. 7, of the State Constitution. Ibid. 

(:ARSISHJIEST. 
1. G a m i s h m c ~  t-Purties-JI of ~ O I L Y - D i s t i o  of Fu~rds.-Where sev- 

eral attachments have been levied, garnishee, in each succeeding case, 
.;hould set up prior attachments and notify adverse claimants to come 
in by irrtervention and i e t  up claimc to 1,royerty attached. Hrtmblcy z;. 
White. :31. 

GASOLISE. See Statn,tes. 9. 

GESERBL LEGACII.:S. See Kills. 15. 

GOOD FAIT'H. See Insurance, 16. 
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GOYERSJIEST.  See Scliools, 7. 

1. Goccr)~nte)~t-State Higlizc.rcy Co)t~n~is.sioit-Roads cold Higlczccc~s-C'OII- 
dett~t~atio~l-Da.m.nges-Rights and  Re))ledies-Stntrctes.-The owner 
of land cannot maintain a n  action iu tor t  against  t he  Sta te  Highwa)- 
C'omrnission, a n  unincorporated governmental agency, for  d:~mages 
caused to  his land for  i t s  h a v i i ~ g  I ~ e e ~ l  taken by t1.e conlmissioii for 
highway purposes, and is  confined fo r  his remedy to t he  provisions of 
tlie special l~roceedings of 3 C. S.. 3S1G(bb), 1716. dlcKiir~te!/ u. High- 
trtr!/ ('otn.nt.issiolt, 670. 

GRADE CROSSISG.  See Carriers,  3 :  Segligence, 4. 

G R A S D  JURY. See Indictment,  1. 

GUARSSTOR.  See Ranks  and  Banking. 6. 

OTARDIAS.  See Constitutional Lav-. 2 .  

HABEAS CORPUS. See Appeal and  Error .  I T :  Certiorari ,  1. 

1. Habeus Cot'pris-Certiorciri--.4pperrl tr~ltl E r i ~ r . - h n  a p ~ e a l  will not 
lie in proceedings in habecea corpus. escept in c a s w  concerni~lg the  
cnre and ms tody  of children. and tlie l ~ r w e d u r e  is by petition fo r  :I 

wr i t  of cert iorari .  S. v. E d w a r ~ l s ,  321. 

2 .  Habeas  Cot'prts-Pert iorccri -- Jz~dg tno t t s  - Cozirt8-T70id J u A g t ~ ~ . e ~ ~ t s . -  
T h e  appellate court  in l~~nbens  cot,plts 1)roceedings 11ny not ac t  a s  one 
of er ror  and  review on a l ~ l ~ e a l .  and  the  question 011 iSeview on defencl- 
ant 's  beh;~lf ,  is  whether the jutlgment in question ,,vils voitl because 
uiilawfnlly entered. Ibid.  

5.  Ho71eas Corpfts-Cei'tiorciri-S~ipre~tte Corirt-Record.--Upo~i tlie appli- 
cation fo r  a wr i t  of c e r t i o ~ v ~ i  t o  review a j u d g m e ~ ~ t  entered i n  pro- 
ceedings for  ht(lbf?~lS' corpus. t he  case will be decided upon the records. 
and  the  Supreme Court  will not consider any  extraneous mat ters  or 
circumstances. Ibid. 

4. Srrine-Judgtt~e~its.-Jlatte1.r set  fort11 in t he  wri t  for  a Irribecrs co~prcv 
a s  having occurred on a tr ial .  n-ill not be considered on a l ~ p e a l  to  t he  
Supreme Court  \vlieri contrary to a statement of fac t  set  out  i n  tlie 
jutlgment reviewed o r  case settled. Ibrd. 

5. Ilabeces C'orpr~s-dppecll nnd Et.ior-Certiot.uri-('oro.t~-Drrcretio)~.- 
TVhere t h e  ca re  or custody of children a r e  not inr.olved a n  appeal t o  
t h e  Supreme Court  will not lie f rom the  judgment of the  Superior 
Court  in hnheces co)'ptcs l~roceedings refusing to releasc one detained. 
a s  in th is  caw.  ill a private hoqpital for mental  diceasef. t he  remedj 
being addressed on motion for  a co t torar i  t o  t he  connd discretion of 
t he  appellate court. III re  Bella tny. G72. 

HARMLESS ERROR. See Appeal and Error .  S. 2.': 111-tructions. 1 2 :  Banks  
and  Banking, 23 : Carriers.  'i : Evidence. 19. 23. 

HEARINGS. See Appeal and Error ,  2 : Banks and Ranking. 20: Consti tw 
tiorla1 Law,  4. 

HEARSAY EYIDESCE.  See Criminal Law, ti .  

HEIRS.  See Wills. 9. 12 : Drainage Districts. 2 .  



INDEX. 925 

HIGEEWAYS. See Robbery, 1 ; State Highway Commission, 1. 
1. Higl~wccys-Roads and Highways-Statutes-State Highway Commis- 

sion-Discretionary Powers-County #eats.-Where a map showing 
the existing highways of a state is used by the Legislature showing 
the existing roads connecting the county seats, and is made a part of 
the general statute establishing a state-wide plan thereof, and a 
state highway commission is also therein created with general au- 
thority to relocate, change or discontinue the highways a s  they 
appear upon the maps, with proviso that  this discretionary power 
should not estend to county seats as  appeared on the map, the dis- 
cretionary power, by the intendment and express words of the statute, 
does not estend to discontinuing or relocating the roads connecting 
the county seats, as  outlined upon the map, and thus change the 
road from its former location running to and from the courthouse 
square. Sewton ?;. Highway Con~mission, 64. 

2. Sanze-Equity-Inj1i~zctio~t.-While the courts may not determine the 
location of highways in a state-wide plan thereof, enacted by statute 
giving control and authority to a state highway commission created 
for the purpose, equity will enjoin the relocation of a highway in a 
county when such power in the commission has been reserved ffom 
the discretionary power given it. Ibid. 

3. H~ghwu~s-Roads u ~ t d  Highwcll(s-Statzctes-Coi~?~ts-State Highway 
('on~n~ission.-The question of whether the relocation of a state high- 
way a t  a county seat connecting the various county seats of the 
State, will cost more than to continue its location a s  the statute 
requires, is one for the Legislature, and neither for the courts nor for 
the State Highway Commission to determine. Ibid. 

4 Highzoal~s-Roads and Highways-Private Owners-Negligence-High- 
wc~u Contmissioners-Bridges-Statutes.-Held in this action to re- 
cover damages for a personal injury against the highway commission 
of a county for negligence in failing to properly maintain a bridge 
across a public road, and against the owners of the land benefited 
by the road, that the evidence was insufficient to  make the individual 
members of the commission liable, or the owners of the land, there 
I~eing no evidence tending to show that  such owners had so acted as  
to assume a liability, but that if any negligence had existed, it  was 
attributable to the commissioners in their official capacity alone. 
C. S., 3795. Hohnes v. Tpton, 179. 

5. Roads and Highways - Laborers - Xaterial - Statutes-Notice.-T'he 
provisions of chapter 160, see. 3, Public Laws of 1923, are  prospective 
in effect, requiring among other things, that  written notice of the 
snb-contractor's claim for labor and material used in the construc- 
tion of a State highway, be furnished t o  the State Highway Commis- 
sion, etc., and has no application where the labor done and the 
materials furnished were prior thereto, escept as  to suits pending. 
State  Prison u. Bonding Co., 391. 

6. Roads and Highways-3laterialmen and Laborers-Contracts-Princi- 
pal and Suretg-State's Prison.--Where a contractor with the State 
Highway Commission for the building of a State highway contracts 
among other things, to pay for  the labor and material therein used, 
the surety on his bond becomes liable therefor when its bond is con- 
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HIGHWAYS-Cotztinued. 

ditioned upon the faithful ~)erformaiice by the coiltractor of his obli- 
gation under his contract, aud that he "will well and truly pay all 
and every person furnishing materials or perforuing labor in or 
about the construction of the said roadway," and applies to  co~lvicts 
and ulaterials furnished for the work by the State's prison. Ibid. 

7. Rouds and Highu:tr~s-Borzds-Corr?cty ('ommissio?~tr.~-Lotrt/ of Ffold.3 
-('ou?~ty P'reasurer-Contracts-Custody of Fmds--Statutes.-Where 
a county has issued bonds (C. S., 3@4 et scq.). for the purpose of 
lei~diilg their l~roceeds to the State Highway Coin~uissiou. to be used 
for the constructiou of c e r t a i ~ ~  liigh\vays \vithin th'e county. and the 
county commissioners hare  such proceeds on hand, they niay desig- 
iiate the banks in which they are  to be deposited (C. S.. 3634, 3656), 
and mandamus by the coui~ty treasurer will not lie for control of the 
f~uitls :IS a part of the general county fuiids coming within her con- 
trol. u11dt.r the provisioi~s of the statute. C. s.. 1393. Leic'ia, Treas.. 
v. Comtx of T\'alie, 4%. 

8. Sc1111e-3fa11dutnr~s~-JIandai1~1~s will uot lie against public officials to 
cornl~el the perforn~auce of ail act ~iuless the right is clear and unequi~-  
owl,  or where its esistenc~? is iu doubt under a statute relatiug to the 
subject. Ibid. 

9. 1Zoads and Hig l~~u:ays -Cur tu~~~! j~ -T I ' (~~ /~s  of Sece.ssit~l-Stntutes-Eci- 
deizce-Questioits fur .Jury.--IVhere thwe is evidencm? tending to show 
that the plaintiffs' lands a re  situated off of a public. highway, with a 
cartway thereto of great inconvenience, aud the board of road super- 
visors have ordered that  a proposed way, more convenient and 
shorter in distance he laid off, am1 have heltl that snch way is neces- 
s:iry. reasonable ant1 just, and an appeal has been take11 by the 
owners of the kind from this order. and the owners of the lands 
coiitlen~ned have fnrther nppealetl to the Superior Court:  Held, under 
the ena1)ling a~nei~clinents of chapter 136, Public Laws of 1921, and 
chapter 73, Public Laws, Extra Session of 1921, to 1 C. S., 3836 (now 
3 C .  S., 3S30), that a new a n d  improved passage way may be opeiiecl 
wheu the old one has become practically impassablc~ or unreasonably 
iiiconvenieiit, an issue ariscs for the determination of the jury as  
to whether sufficient reasons exist for the proposed way, and a judg- 
iiiei~t of the lower court that the plailltiffs are uot entitled to it as  a 
inatter of law, is reversible error. Brow11 v. Jiobley, 470. 

10. Roads crltd IIighzca.f/ts-Public Trot 1;s-lInterialn~cn-Laborers-PI iwci- 
puZ and Surety-dctior~s-I?~dictmer~t-Crirnif~uL Latc.-A civil actio~l 
for damages will ilot lie against special road supervisors of a countx. 
either a s  an ohligutiou of the county or against the sugervisors indi- 
vidually, for failiug to take the hond required for material furnish- 
ers or laborers uuder C. S., 2445, as  amended by chapter 100, Public 
IJaws of 1923, the remedy prescribed being by indictment of the latter 
in their iudiridual capacity. Huilter v. I l lman,  4%. 

11. Roads and Highways-Cartways-Ways of Necessitp-Deeds attd Co,l- 
ve~alcces.-Where a conveyance of lands nrovicles for an outlet or 
way of necessity to a public road, to be designated the grantor hab 
the right of locating it. and upon his failure to do so, this right in 
proper iustauces may he exercised by the grantee, but the grantee 
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may not successfully claim that  a private road belonging to a third 
person, and existent a t  the time, should be continued, there beill,- 
nothing in the deed, covenant or contract that would uphold this view. 
Ways of convenience distinguished. Vfg. Co. v. Hodgins, 577. 

12. Same-Qzcestions of Laz~---Issues-Qrtestiorts Jov J~o'!t.-Where a deed 
to lands provides for a roadway, or way of necessity, over the graii- 
tor's land. the interpretation thereof is one of law. aud presents no 
issue for the jury to  determine. Ibid. 

HOMICIDE. See Criminal Law, 1 ;  Constitutional La\v. 6. 

1. H ~ m i c i ~ l e - ~ V ? ~ v d e r - S e l f - D e f e ~ ~ . ~ e - E v i d h e r e  the 
evidence of the prisoner upon a trial for a homicide, teuds to show 
that the deceased was under the influence of drink, and unprovoketl. 
cursed him and threatened his life, and threateningly approached him 
to within a few feet, on the prisoner's own premises. v i t h  the axe 
upraised against him: Held, upon this evidence, the prisoner was 
entitled to an instruction, without sl~ecial request therefor, that he 
was not only entitled to use suficient force to 'epel force in order to 
save his own life or himself from great bodily harm, hut to exceed 
such force if in the opinion of the jury it  reasonably appeared to him 
that such excessive force n-as necessary. P. C. Rodt. 1. 

2. Same-Burdcn of Proof.-The burden is on the defendant tried for a 
homicide, relying on self-defense, to shov it  by the greater w i g h t  of 
the evidence. Ibid. 

3. Homicide-Vurder-I~tatvcrctio~~s-Pclf-~efeizse-Jztstifiable Homicide- 
Sppeal and Error.--While under sufficient supporting evidence the 
prisoner on trial for murder is entitled to a charge of acquittal if he. 
in the opinion of.the jury, killed the deceased without malice, while 
acting under the reasonable apprehension that such was necessary to 
protect him from great bodily harm, a11 uncounected portion of the 
charge will not be held for reversible error in failing. to  give him 
the full benefit of complete self-defense, if the charge in its related 
parts construed contextually sufficiently and unmistakably instructs 
the jury upon the correct application of the law. A'. Y. 'IT'ooteli. 35. 

4. Homicide - Uzirda -- E.t'ide~~ce - W i t ~ ~ e s s e ~  - Ph~sicia?ts-Experts.- 
Where the evidence is conflicting ac: to whether the defendant killed 
his wife on a dark night. in a storm, upon the mountains, with a blunt 
instrument, or whether the numerous wounds on her person and limbs 
taken collectively, were sufficient to cause death in the then physical 
or drunken condition of the deceased, and were caused by her slipping 
and falling upon a rock or other substance in the dark, relied upon 
by the defendant, i t  is competent on the defendant's appeal and under 
his exception for a physician, qualified as  an expert, to testify 2s to 
whether the number of wounds under the circumstances could cause 
death, and whether a blunt instrument had been used in striking the 
deceased, under competent evidence as  to the nature and character 
of the wounds found upon the body. S. v. Hesser, SO. 

5. Ho~micide - Instructions - Evidence - Less Degree of Crime-lndict- 
mefit.--Upon the trial under an indictment for murder i t  is the duty 
of the trial judge, under supporting evidence, to declare and explain 
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the law upon the less offense of manslaughter, with the burden of 
proof 011 defendant, and a statement of the contenticns of the parties, 
etc., with a inere announcement of the principle is insufficient. C. S., 
564, 4639. S. 21. Hardee, 533. 

6. Same-,llr~ttslnr~glrter-E.tr'de?ler.-V'l~ere the eviderice tends to show 
that  the prisoner and deceased, each armed with deadly weapons, 
entered willingly into the fight which c7aused the latter's death, i t  is 
sufficient to sustain a verdict of manslaughter, under proper instruc- 
tions of the law from the court. Ibid. 

7. Sc tn f~ - I t~ s t r~ t c f i o?~s . - \~ l~ere  the instructions of the c30urt to the jury 
of the law arising under the evidence, upon the principles of murder 
and manslaughter. construed as  a whole, and not disjointedly, a re  
correct and not inisleatliiig, prejudici:~l error will not be held on 
appeal. Ibid. 

S. Homicide-Spi,-itzfo~s Liquors -Intoxicating Liquorr - Arrest-Stat- 
11 tcs-Suspic-ion - Sertrclr W n r ~  slit - -%Iar~slarcgl~fe~'.--Under the pro- 
visions of our statute, X C'. S., 3411(f'i, a11 officer of the law is re- 
quired to hare  a search \varrant or hare personal Itnowledge of the 
fact conimitted in his presence, to make an arrest of those who are 
transporting spirituous liquor in violation of the stalute, and for him 
to fire upon a passing al~toinobile with only an erroneous suspicion 
that the occupants thereof were thus unlawfully engaged, is without 
warrant of law, and the unintentional killing of one of those sus- 
pected a s  a result, is manslaughter a t  least, and a verdict thereof 
under the conflicting evidence will be sustained on appeal. 8. v. Sim- 
mons, 692. 

HUSBASD ASD WIFE. See Tenants in Common, 2, 4 ;  1)escent and Dis- 
tribution, 2 ;  Trusts, 1 ;  Wills, 16;  Trespass. 1. 

1. Husband and TYife4us  Accrescendi-Et'idence-Qrtcstio?~~ for Jury.- 
Where there is conflicting legal evidence as  to wh?ther or not the 
right of survivorship of the husband vested in him the title to lands 
held by him and his wife by entireties, an issue is raised for the de- 
termination of the jury. Crocker 2i. Vam, 423. 

2. Husband and Wife-.4lienation of Wife's Affection-Malice.-In order 
for a husband to recover damages for the alienation of his wife's 
affection, where ho element of seduction or adultery esists, i t  is nece8- 
sarg for the plaintiff to prove malice in the sense of unjustifiable 
conduct of the defendant causing the injury in suit. Rose v. Dean, 
556. 

3. Strnze-Evidencr-Letters.-A single intercepted letter written by the 
defendant in an actiou by the husband for damages for alienating his 
wife's affection, where immorality between them is not claimed, and 
malice is necessary to be shown, is insufficient, in the absence of other 
eridence tending to show unjustifiable conduct on the part of the 
defendant causing the injury in  suit. Ibid. 

HYPOTHETICAL QUESTIONS. See Constitutional Law, 6. 

ICE. See Municipal Corporations, 1. 
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IDEXTIFICATIOS.  See Rape, 1 ; Deeds and Conveyances, 1 ;  Criminal 
Law, 1.  

1I)I:STITT. See Appeal alld Error ,  1 ;  Rape, 4. 

I11IPEACHMENT. See Evidel~ce, 14 ; Segligence, 14. 

IMPLICATION. See Statutes,  2. 

IMPLIED WARRASTT.  See Bills and  Sotes,  13  ; Fertilizers, 2. 

IMPROVEMESTS. See Jlullicipal Corporations, 3, 5, 6, 15. 

ISADVEILTEXCE. See Judglnents, 1. 

ISDEBTEDNESS.  See Schools, 1. 

I S D E P E S D E N T  CONTRACT. See Insurance, 12. 

ISDEPENDEKT COSTRACTOR. See Contracts, 17; Election of Remedies, 
1. 

ISDICTMEST.  See Criminal Law, 3 ; Highways, 10 ; Homicide, 5 ; Robbery, 1. 

1. 111rltctnzo~t-('oztnty C'c~urts-lppeal-Grcl,ld Jury-Where there i s  a 
t oiiviction of a misclemealior i n  a county court having jurisdiction 
uutler a sufficient indictment, i t  i s  not necessary for  another indict- 
ment to  be submitted to  the grand jn1.y in the Superior Court on 
appeal. S. v. Pace, 780. 

ISFAKTS.  See Segligence, 2, 11 

I S F I R J I I T I E S .  See Bills and  Xotes, 1. 

ISHERITANCE TAX. See Taxation, S. 

ISJUNCTIOS. See Attachment, 1 ; State  Highway Commission, 1 ; Highways, 
2 ; Municipal Corporations, 1 ; Beilevolent Societies, 1, 2 ; Taxation, 6. 

1. f?~ju?lctzon-Appeal and E~I-or-Evidexcc-Fncts Foz~tzd-Preuzcmptiom 
-Approval of Fir~dings.-Upon appeal where injunctive relief i s  
sought, a s  in this case, there is  a presumption in  favor of t he  ruling 
of the  lower court  when supported by evidence, and while the  Supreme 
Court is  not hound by such ruling, i t  is  approved upor1 the record in 
the  instant case. Ice  Co. v. Plymouth, 180. 

ISSOLVESCP.  See Banks and Banking, 13, 22;  Descent and Distribution, 4. 

ISSTRUCTIONS. See Robbery, 3 ;  Homicide, 1, 3, 5, 5 ;  Appeal and Error ,  
7, 9, 10, 14, 20, 21;  Bills and Notes, 4 ;  Principal and Surety, 4 ;  Con- 
tracts,  10, 28;  Criminal Law, 3 ;  Segligence, 10, 11, 12, 1 3 ;  Constitutional 
Law, 5 ;  Evidence, 24; Master and Servant,  23. 

1. I?zstructio?zs-Courts-Exp~essiol~ of Opinion-Stutzctes - Evidence - 
Questio?zs and  Answers-Appeal and Error.-Where upon the t r ia l  of 
a capital  felony the  same witness has  several times fully answered a 
question of the  defendant's attorney, i t  is  within the  discretion of 
the  trial  judge, i n  order to  expedite the trial ,  to relieve the witness 
of answering substantially the  same question ; and his statement 
before the  jury t h a t  t he  witness had already fully answered is  not a n  
expression of his opinion upon the  weight and credibility of t he  wit-  
ness, inhibited by statute.  S. v. Va?zsell, 20. 
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INSTRUCT'IOSS-Cotititr ued. 
2 .  Ilrstructiotzs-Evide,lce-Dit~ecti~ig T7erdict - 8 t a t ~ t e ~  - E S ~ ~ C R S . ~ O I I  of 

Opiltion-Appeal and Error.-Where tlie defe~iilant is on trial for the 
llnlawful sale of intosicatiug liquor, and the only testimony is given 
by two witnesses as  having bought i t  from him a t  different times. ant1 
the tlefendant's evidence is in contradictio~i of one of them. a charge 
by the court for the jury to return a rerdict of guilty if they 1)elievetl 
or  found a s  true the testimony of the other witness (c:ipal)le of only 
one meaning), is not an  expression of tlie court'.; opinion upon the 
weight and credibility of the evidence, inhibited by C. S.. 364. s. r .  
3foore, "00. 

3. I?zsfructio~!,~-Appeal and Err.or.-If construing an ii~strnction o f  tlie 
jury contestually in its related parts i t  is snfficient to inform the 
jury correctly as to tlie principles of law arising ul)o~i the ericleiice in 
the case, i t  will not be held for reversible error 1)ecanw c.ci11struet1 
disjointetlly i t  may be the subject of judicial criticisn~. 8. T. Lee. 225. 

1. I?~structioris - Crinti~lril Latc  - Ecidelrcc - Directiug 1-erdict.-Where 
from all the evidence both for the State and the def'entlnnt on a tri:\l 
for a cr i~ninal  offense, only the infereucr of guilt can I)e legally in- 
ferred, an instruction to the jury is prolnr to fiud tlie tlefencln~~t guilty 
should they so find the facts to be Iieyuntl a reasonnl>le tlonbt. R. 1.. 
Strickland, 953. 

5. Snrrie - d s s a ~ t l t  - Stntti tc.9 - I ~ ~ i o , t  to Kill.-TT'herl~ the intlictrnc.~~t 
charges an  assault witli a deatlly weapon witli illtent to kill. etc.. 
(C ' .  S.. 4912, 4214, 4215). and all the evidence both for tlie State n n ~ l  
for the defendant tends to  show that  the defendant himself lnwnglit (111 

the figlit by aggression, and tliat the prosecuting witness 1i:rd Iwen 
injured by being struck by some Iiard metallic suhstalice in the tlefentl- 
ant 's hand, which he did not see. causing his nose to hr 1ircil;en tulll 
c:tlier serious injuries: Held, an  instruction direelring a rerdict of 
guilty of a t  least n siml)le assault is uot erroneous. Ibid. 

6. I~tstr/tctio?rs-lppcul a ~ r d  Error-C~.irrlitiflZ .Ictiotz-.i.rsactlt-"Sc~.ioics 
I ~ r j ~ ~ ~ ~ ~ / " - P ~ ~ e J r t d i c c . - ~ T ' h c r e  the defendant has been convicted of all 
assault inflicting serious injury. a n  instructio~i defining "serions ill- 
j ~ ~ r y , "  if prejudicial. will not be lleltl :IS rerersiblc error if fro111 all the 
evidence it urimistaknbly appears tliat a serious injury had been in- 
flicted on the prosecuting witness by the tlefendant. Ihid. 

7. I ~ ~ s t , . ~ t ~ t i o ~ t s - l p p c f ~ l  a)td E r r o ~ - - I ~ ~ s u ) . a t ? ~ ~ .  .-Z~~idc:t~t-Polic~/-Cor~- 
tract-Dcfcr1scs.-TVliere the insurer nnder an  automobile accident 
policy defentls under a stipulation in the policy contract escluding 
liability if the insured was not sane or  sober a t  the time of the injury 
in suit. the judge is not required to  rharge. on dc~fenrlant's appeal 
undcr our statute, upon the law of insanity, when t':ie defendant has 
withdrawn its defense thereon. Xoore v. Ins. Co., 5E81. 

8. I~zstr~cctio~~s-Politracts. SI'p-itten-I~iterpt'rtntio~z-Qlic,stions of Lazr- 
.J/i~.y-Findi~zgs-Ecidc~ice.-TYl~ere the evidence is conflicting as  to 
whether a writtell instrument fully expressed the :igreement of tlie 
parties, or should be reformed ill equity for mistake, or was subse- 
quently modified I)$ tlie parties, i t  is correct for the trial judge to 
constnie the intentions of tlie parties as esl~resseti in the written 
contract, hypothecated upon their findings as  to th3 facts upon the 
questions involred. Bryant v. Lumber Co., 608. 
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INSTKCCT'IOSS-C~~I~~I~~I~~. 
9 I~~~tr~~(~tioi~~-It~terpretatioit-l~~str~tct~o~~c Construed as a T I  hoie-I~t- 

peal ccnd hTrror.-Where the trial judge illustrates his meaning in an 
in~truct ion to the jury n i t h  a hypothetical state of facts, it will not 
be held for error if he so informs the jury a t  the time, and tells them 
there was no evidence thereof, and men of intelligence mould not 
reasonabl~  have been misled thereby. Dtclir~ v. Hettderson-Gilmer C'o.. 
639 

10. 111stt ~crtro)~s-Rcqriests for I~!str~tctio?cs-Dal,zages-Appeal aud Error. 
An instruction of the court upon the measure of damages. receive11 
from a 1)er'oixil injury. will not be held for error  hen it is correct 
upon the general principles applicable in the absence of a request for 
s ~ e c i a l  instructions, to make them more specific. Ibid. 

11. I?~~str~~ctior~s-Sc(/lrgc~~cr~-.~z~to~t~obilcs--I~~pcal and Er~or-Rule o f  
Prltdort 1Itr11 -In an action ngaiust the defendant for damages caused 
to plaintiff for the latter's negligently causing a collision between the 
defendant's auto-truck and the plaintiff's automobile, an esception to 
tlle failure of the court to charge upon the rule of the prudent mail 
nil1 i ~ o t  he sustninetl. when construing the charge as  a whole, this 
ii~struction was subqtantially and clearly giren. DeLai~e!/ v. Hender- 
sow Gilnzcr Co., 645. 

12. I~~tstrirctin~~s-T7e,.dict- lppeal a,ld Error-Harmless El ,or.-Where 
there are  several counts of the indictment, and the charge was correct 
upon those upon which a conviction had been had, the verdict cures 
error, if any, committed, in not giving the principles of law arising 
from the evidence upon the count upon which the appealing defend- 
ant was acquitted. C. s., 564. S. v. Church. 6.55. 

13. Ii~st,ztctio)ts-Crinzillal La~c-Burden of Proof-Charge Coirstnted as  (1 

TT'ho1c.-An instruction in a criminal case will not be held for preju- 
dicial or reverqible error for failing in one part of the charge to place 
the burden of proof on the Stnte to show guilt beyond a reasonable 
douht, when in tlle same connection, and by another portion of the 
charge, this requirement is clearly given. S. v. Pierce, 767. 

14. Instrzcctiorls-Tl'ords a?zd Phmses.-The use of the words "proven by 
the testimony" for the words "warranted by the testimony," is not 
subject to just criticism by the defendant in a criminal case, when 
used in the charge by the judge to the jury in relation to the degree 
of proof required of the State to convict. Ibid. 

15. I?zstr~tctions-Statutes-Fra~~d i r ~  the FactumiAppeal  and Error-Re- 
quests for  Instructione.-Ilrl~ere there is evidence in a suit to set aside 
a n  instrument for fraud, tending to show the esistence of the fraud 
both in the factum and in the treaty, a f i i lure  of the trial judge to 
charge the principles arising therefrom upon fraud in the factum, and 
to sign a judgment in accordance with the principles of fraud in the 
treaty, is  reversible error under C. S., 561, though a special request 
therefor has not been tendered by the complaining party. Parker z'. 

Thomas, 798. 

INSURANCE. See Courts, 4 : Statutes, 10 ; Eridence, 15 ; Instructions, 7 ; 
hlaster and Servant, 19. 

1. Irlsuratlce. Fire - Policy - Colzfract.s-I~lcelztorl~ Clnztse - Substantial 
Cotnpliat~ce-Ecide11ce.-h inventory of a stock of general merchan- 
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11i.e containing the number of artlclea and cost of each class a t  a date 
i i ia t l~ ;tl)out one inontli before the fire, : ~ n d  testified lo as  being prac- 
tically the same as on the date of the fire, is :I substr~nti:~l compliance 
13 it11 the illveiltory prorision in the standard form of a fire insurance 
policy, and is comgetent as  eridence upon tlie trial. C .  S , t347. 
11 01 t t  7. Ins. Co , S. 

HIISI~I r111c~. Ftrc - Polrccc,-Contrc~ctu-T ncnndttzorwl Otowr~hap-4~- 
~rgnmen-A ?sen t of Insui er -Tile clause in a fire insurance policy 
that the insnretl must be the unconditional owner of the property 
insured, and that an assignment of the policy to :i purchaser will 
render the policy void if not assented to by the officials of the insurer. 
is rnlid and enforceable in favor of the company ag:~inst the assured 
and his assignee Ibid 

3. I~rsrcrance. I'irf-C i~(.ondit?oitaT 0tc)zerchzp--Is.\igj~nzc irt of Polrc'rl-1'1 c- 
miun~  Entire and Sitzgle -Where the owner of a store and a stock of 
merchandise is. insured a t  one prernilm rate, the merchandise to 
remain in the store during the term covered by the contract, a change 
of ownership of the merchandise, without the consei~t of the insurer. 
nil1 avoid the obligation of the insurer. under an cypress condition 
relating thereto contained in the policy, under tlle principle that  the 
premium is entire. and the obligation single, and each dependent on 
the other. Ibid. 

4 S'clnzclirinripal and 4ge11t-Ratification -Where the onner of a builtl- 
ing and merchandise therein has fold the merchandise, thus rendering 
tlie policy void. according to its terms, and thereafter the insurer. 
with knowledge has retained the unearned premiums after its agent 
had consented to the assignment of the policy to  the purchaser of the 
inerthandise, the insurer will be bound, under the terms of the policy, 
to the payment of damages to the assignee of the poli(:y, the purchaser 
of the merchandiqe, cauced by a fire thereafter occl~rring, under the 
principle of ratification. Ibid. 

5. I~rsir~~arrc~e-Serrice-Pt ocess-Atatz~tes-ATotzresidcnt Defenda~rt - Sec- 
retai?/ of State-Special Appearatzce-lfotions-.icticns-Dismissal.- 
In  order to a valid service of summons upon a nonresident fire insnr- 
ance company for loss by fire. upon the Secretary of State, under the 
provi\ions of C. S ,  6411, i t  is necessarv that  the defendant by com- 
plial~ce with C. A .  (i415, or the other relevant sectidnc: of our statutes. 
C S ,  6258, 6.110, 6424, 6425, 6426, 6427, has submitted itself to tlie 
jurisdiction of our courts, or become subject thereto, and where it  has 
only been made to appear that  the pol ic~ was obtained from a foreign 
agency for placing insurance, that the nonresident defendant had no 
property or agency in this State, C. S ,  1137, nor had sent adjnsters 
herein for losses a t  any time, and had only thus acceptd other poli- 
cies of insurance in one or two isolated cases, i t  is not sufficient eri- 
dence to  sustain the service of process, and upon the defendant'? 
special appearance and motion, the action will be dismissed. Timbcr 
Po.  v. Ins. Co , 115. 

6. Inal~rance, Fire-Judgme?~ts-Contracts--"Unmnditional Ownership"- 
Lictrc -Where the plaintiffs' grantee of lands has obtained judgment 
against a former claimant of title that he is entitled to the possession 
thereof subject to  the improvements in a certain amount put thereon 
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by the claimants, with order that if not paid within a stated period 
the lands be sold and the proceeds applied to  this payment, etc., and 
thereafter when the lands were subject thereto the plaintiE's have 
acquired the lands and insured the buildings thereon against fire in 
the defendant company, a clause in the policy avoiding the company's 
liability if the ownership be otherwise than sole and unconditional is 
not rendered void by the judgment above mentioned, and the plaintiffs 
may recover upon the policy for loss by fire occurring within the 
period covered by the policy. Parrow u. Ins. Co., 148. 

7. Insurance, Fire-Policies-Contracts-Payment of Premium-Deliverz~ 
-Intent.--Where a policy of fire insurance is in the hands of the 
company's soliciting agent, before the insured has paid the premium 
thereon necessary for the policy to be enforced in case of loss by the 
insurer, a s  expressed upon its face, and a loss has been incurred which 
is covered by the policy, under conflicting evidence, the question a s  
to whether the policy has been delivered to the soliciting agent of the 
company is largely one of intention of the insured, and the agent of 
the insurer who had agreed between themselves that  the payment of 
the premium should be deferred. Dazcson v. Ins. Co., 312. 

8. Sarne-Evidence.-Whether or not a fire insurance company has deliv- 
ered its policy covering the loss in suit to its agent with the intent 
that it  should be delivered to the insured contrary to  an express 
condition appearing in the face of the policy that  its validity depended 
upon the payment of the premium by the insured, may be shown by 
the words or acts of the insured indicating that the policy, in the 
hands of the agent a t  the time of the loss, was not beyond its legal 
control, and if the insured, the plaintiff in the action, establishes this 
fact to the contrary, he may recover damages for a loss occurring 
within the life of the policy. Ibid. 

9. Same-Deliverv of Policy Upon Condition of Payment of Premium.-A 
policy of fire insurance, issued in the statutory form, may by agree- 
ment between the insurer or its authorized agent and the insured be 
delivered upon the mutual intent, that  i t  shall be valid only upon the 
subsequent payment of the premium at  a fixed future date, and under 
such circumstances the policy will have no binding effect until this 
condition has been fulfilled. Ibid. 

10. Same-Principal nnd Agent-dgreenzent of Agent Emtending Time to 
Pay Premiunt.-Where the agent of a fire insurance company has per- 
soually agreed with the insured that  the latter may pay the premium 
thereon within a certain fixed time, and the company itself is not a 
party thereto. and has not become bound thereby, and a loss has oc- 
curred within the life of the policy contract, the insurer, the principal, 
is not liable for the loss in suit.. I b i d .  

11. Same-Cancellation of Policy by Insurer-Notice-Policy-Contracts.- 
Where a fire insurance company has issued a policy, through its agent, 
upon condition that  i t  may cancel its policy upon given previous 
notice to the insured, such notice has no application to a separate and 
independent agreement between the agent and the insured a s  to the 
payment of the premium, contrary to the terms of the policy, or 
requires the insurer to  give such previous notice before canceling the 
policies a t  the agent's request. 



INDEX. 

I S S T R A S C E - C ~ I I ~ I ~ L I ~ ~ ~ .  
11'. Sci~~ie-Sotice of Ca~zcel lat io~~ Gircii by I ~ s u r o . ' s  Ageni' Glzdev an Inde- 

pe,rdoit Contrcict.-The stipulation in the standard fire insurance 
policy, giving the insurer the right of cancellation upon notice, is for 
the protection of the insurer, and requires a strict compliance with its 
terms a s  to the notice given, but is  not applicable wlen  the notice is  
given by its agent, actiug in behalf of the insured, under an independ- 
ent agreement ~11th the insured a s  to the payment of the p~emium 
contrary to the express stipulatiou of the policy, and by which agree- 
nient the con~pany has never become bound. Ibid. 

1:;. Iirsro~tncc. Fire-Pc~licles-Co~ifv(ccts-P~.i,lcipa aitd 4geilt-Cancella- 
ti011.-Where the agent of the insurer enters into a n  independent con- 
tract witli the insured to carrx the premium for a c'ertain period of 
time, mid the insured has failed to pay accordingly, there is a n  implied 
;~uthority given by the insur t~ l  to the agent, to cancel the ~ o l i c y  with 
in\nrer, under the pro~ision in that  respect of the standard or statu- 
tory form. Ibid. 

14. I~isrctc~iicc. Fire-Policies-Loss I'ci~ablc Clutise-Danzuges-I~isro'ei-'s 
Lictbiltt!/-Where the insured has lost his right to recorer for a loss 
hy fire under his contract n-it11 the insurer, for failure to pay the 
l~remium, no right can be acquired by one claiming under the "loss 
payable clause" of the policy contract. Ibid. 

1;. I i ~ s i ~ ~ w ~ i c c .  Life-Policy-lssignce of Poliry-Insurable I)~tercst-Plead- 
iirgs.-\There :I policy of life insurance is taken out payable to  the 
eftate of the insured. and has k e n  issued to the insured, hr may make 
a T alitl a\signment thereof to another in good faith a id  in the absence 
of a fraudulent purpose, mld the one to whom i t  has been assigned 
may, ulmn its maturity, maintain his action against the insurer with- 
out alleging or proving that he had an insurable interest in the policy 
-UcSeal v. Ins. Co., 450. 

16. Snnie-Fraud-Good Faitlt-Pleadings-De~nz~r1'er-Qi~estio1~ for Jury. 
As to whether the insured has assigned a policy of life insurance pay- 
able to his estate to another in good faith, or as  a cloak to conceal a 
~vngeriiig contract, is a question for the jury when the issue is pre- 
sented upon demurrer. Ibid. 

17.  I~isictniicc. Life-Statrttes-Vedicc11 Exnmi)tation-Void Contracts.- 
C. S., Ma, requiring a medical examination before the issuance of a 
life incurance policy, is a regulation imposed upon the insurer. and a 
failure to comply xvith this provision does not render the policr void 
a s  to the insured's rights thereunder. Ibid. 

IS. I~isurcr~~ce,  dccido~f-Po2ic~-Co~itrr~cts--Stip1tlatioi--Issies -Agree- 
11ic11t of Parties-.lzctomobiTes.-mhere the defense to an action upon 
an automobile accident policy of insurance, among other things, pro- 
vides that the insurer will not be liable if the insured was not sane 
or wber, and the defendant agrees that the insured was not insane 
a t  the time, failure of the judge to instruct the jury as  to the former 
condition is  not erroneow. Moore v. Ins. Go., 580. 

10. Sanie-Ear'dejice-Co1lectit.e Facts-Opinions-No~le;rr~ert TTit?cesses.-- 
Wliere the insurer's defense to an action upon an automobile accident 
policy, is nonliabilitg under the express terms of a policy contract as  
to the insured not being soher a t  the time of the acci*ent, i t  is compe- 
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tent for  witnesses to  t he  fac t  to  testify i n  plaintiff's behalf t ha t  he  
was  sober immediately before and  a f t e r  t he  occurrence, a s  a collective 
fac t  of ordinary observation. Ihid.  

70. I ~ s ~ r r c t ~ c e ,  -1ccide11 t-AIL tomohi7c.s-Stip ttla tiolts ill Po l i cp - l l ' a i~e r -  
Ecrde~tcc.-The stilrulations in a n  accident i n su rm~ce  policy upon a n  
antomobile tha t  ~ v i t t e n  notice of the accident be given the  insured 
within a certain time, or upon fa i lure  of the  parties t o  agree a s  to  
t he  a ~ n o u n t  of (lanlages, they nil1 arbi t ra te ,  etc.. a r e  deemed waived 
by t h e  insurer upon denial  of liability. X a t t o a  v. Ins .  Co., 612. 

21. I ~ r s ~ r ~ . n i ~ c e .  Fire-Cotlti~c1cf.~-8tipi11~tio~1s-R~(1~ti1~e~ne1ts (1s to Time of 
Bringing Acfio)i.-Where the  13laintiff has  delayed bringing h is  action 
to  recover loss b ~ -  fire under a s tandard  form of insnrance,  beyond the  
rime therein specified, n ithont el  idence of a waiver of thi.: p r o ~ i s i o n  
of t he  policy, a judgment aq of nonsnit thereon is  properly granted.  
s r c m  C.  IIM. CO., ,sm. 

ISSURASCE,  F I R E .  See Insurance.  

I S T E S T .  See Wills. 1 .  4, 6. 18 :  Statutes.  4 :  Iiistrnctions, 5 ;  Insurnnce, 7 ;  
Deeds and C O I I V ~ ~ R I I C P ,  11. 

I S T E R E S T .  See Judgments. 1. 12 :  E ~ i d e n c e ,  2 :  3lechanics' Lirlis, 6 ;  I~lqiir-  
ante, 13. 

I S T E R T E S I S G  CATSE. See Segligcnce, 7. 

ISTCr{T-1:SCRS. See E\ecntors and Aclministratorq, 4. 

ISTOSI( 'AT'1SG LIQTOR. See Arrest ,  2 : Homicide, S : Master and Servant.  
26. 

1. I~rfr~.cicntiirq Licj11o1-.~l)ir~it1iot1.9 L ~ ~ I ~ ~ I I ~ - E ~ ~ ~ ~ ~ I I C C - ~ ~ ~ I ~ I . Y I I ~ ~ - ~ I O ~ ~ ~ ) ~ . S .  
Evidence in this case tendiiig to show tha t  t he  defeiidant lircbtl in a 
11nrt of his filling station nsed a s  a residence. n-here was  fount1 ;I quan- 
t i ty  of emllry bottles smelling of n-hiskry, mid t h a t  in the  vicinity was  
n nsetl rontlway leading to several  laces where  Cartons with bottles 
of ~vlriskey were cwlcealtd, etc. : Hc.ld, sufficient t o  deny tlefendant's 
n~otioii  a n  of nonsnit. 2 C. S.. 3411 ib )  . ( j ) .  N. v. P i o c e .  766. 

2. Iuto.rictrti)ig Liq~ to i ' -~q l ) i r . i t~cc~ l~ .~  Liqccoi+-Primcc Focic Casc-E~-idcilce 
- V o ~ ~ s t r ~ t c t i r c  Po.c..~c.c.sioir.-A pr i in :~  facie case of the  u~~l : iwful  salc 
of intoxicnting lirlnors may he establishetl by c i r cu~ns t a~ lces  sufficient 
to show tha t  the tlefentlant had in his cons t rnct i~-e  possessiol~ large 
~lnaii t i t ies of whiskey not oil his ~ r e m i s e s ,  in the poss~ss ion  of others 
\I-lio held i t  for  him. Ibid.  

ISVEXTORT.  Ser  I ~ i w r n n c e .  1. 

ISSTCS.  See Contracts. 2h : 1;eferellcc. 4 : Evidrnce. 17. 24: Pleading., 2 ,  3 : 
;\Innicipal C'orporntionq, 6. 10 : Banliq aiid Banking, 70 ; Iktoppel,  1; 
Schools. 9. 12 :  Appeal and Error ,  19, 20: Judgments,  2 0 ;  Election of 
Remedies. 1 ; Ren ards.  1 : Highways, 12 : Incnrance. I S  ; Verdict. 1. 

1. Iqr~tcs-Plertdi~rgs-Ecideilce-TTer(lit-lot0 to S t r ike  Otct lmzoer- 
Appeal ccnd Error-In a n  action by a manufacturer to recoTer upon a 
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note giteil for the purchase price of fertilizers, the  plaintiE must plead 
and  show t h a t  the fertilizer furnis l~ed was  in accocdailce with the 
contract of sale, and where  this has  not been done, i t  is  error for tlle 
court to subinit issues to  the  jury upon these qllestions and refuse to 
strike out answers to these issues upon clefendant'k motion. Si r i j t  
R Co. v. Aydlett, 331. 

2. Zssucs-T7erdlct-Fra~td-dppeczl alzd Error.-Where an  isbne of f raud 
in the  procurement of a receipt is so i n t e r w o ~ e n  n n ~ l e r  the  etidence 
and the  law of the case, with other issues submitted, I h a t  the answers 
of the  other issues a r e  influenced by i t ,  the  verdict on the  issue of 
f raud mill not be considered a s  iinmaterial. Hoggar 11 1' Rrozotr, 494 

3. Zssrtes-Ecidcr~ce-T~~titzttt,~ irl Commlotl--SlotYyngt 8- Ouster-Ii~rt?ita- 
tion of dctiott~.-n'llere'the plaintiffs seeli to be let into the possessio~i 
of lands a s  tenants in common, and i t  appears without conflicting 
evidence t h a t  the  defendants have been in peaceful possession of land' 
~inde'  ;i mortgage from their  ancestor for more tliml th i r ty  year% 
af ter  ou\ter. 110 iwue of fact  i s  rai'ed for  tlle determination of the 
jury. C m r s  c. Crcws, Gig 

J O I S D E R .  See Actions. 2. 

J O I S T  TENANCY. See Trnaiits  in C o ~ n n ~ o n ,  S. 

JOINT TORT. See Rrnmval of Causes, 4. 

JUDGE.  See Juclgine~~ts .  7 :  Appcal and Error.  18, 20. 

JUDGMESTS See Rillc: aud Notes. 6. 11 : Removal of Causes. 7 ; Estates. I:: 
I n s u r n ~ ~ c r ,  6: Railroads. 1: Criminal Law, 4 ;  Estoppel, 1: Halreaa 
Corpus. 2 ,  4 : Appeal nut1 Error ,  22. 28:  I<:lection of Remcdieq. 1 : Tenant* 
in  Common. 3, 4. 6, 7 .  13 : Certiornii. 1. 

1. Jztdgmctrts-Itcte1e5f-P~.ir~ripnl attd Sur.ctrl-4ppeal and E i w ~ - I t m d -  
?.erte~rcc-1lodificntrorr.-\There under the terms of the  inde~nnifyinc 
I)ond interest i\ ~ i o t  tlne until t l ~ r e e  months af ter  defillention of the 
principal, a jndgment n l~ ic l i  allows interest from a 1 earlier period. 
and is otlicr\vise correct, nil1 Ire accordingly moditied ant1 affirmed 
Lontz L ~ ~ o c i a t i o r ~  7. I)aris.  109. 

2. J u d g n ~ o r  fs-I'lecrdi,rys-I~cfa1r1t-Lt~r~d~--?'rtZc-Fr rtcf-Atrtt ~rtcs--Id- 
nbiss~o~rs -1T'liere the  complnii~t ill a n  action is t o  subject land f raudu-  
lently con\e?ed to the payment of ;l jntlgmcnt, and i t  1s alleged that  
pending the  ac t io~ i  the  clefendnnt 11ad conleyed tlle l o i ~ t s  it8 qrio to  the 
co-defcntlnnt in franul ant1 without c o m i ~ l r r a t i o ~ ~ .  n11o \\it11 h ~ ~ o w l e d g e  
of the fraud hat1 ; ~ c ~ ~ ~ p t c ~ l  t l ~ c  con\eyance, upoil juclpmcnt Iry default  
for  tllc want  of an  answer cucli a1leg:ltions will IN. tnlien nc: t rne  
GzUana c. CIiert 11. 193. 

3. Strntc-1)cjairlt E'i~rctl-Ucfoitlt otrd Iricjrtit t~-Datr~ctgcs-.l/)l)c~al trtid 
Error.-TT'hcrt. the plaintiff is  vntitled to  judgment Iry tlcfault ill an  
action inrolriiig the title to lands, n11c1 an  inquiry as o the  nnionnt of 
damages is tlependent upon this tlnestioil aionc. he is entitled to  jndg- 
ment I)$ tlefnnlt final, ant1 j t~ t lg~nc~nt  by d r f a l ~ l t  nnd  inqnlry is errone- 
ously entered. Ibid. 

4. Jrttlgtrrcr~t,~ - Cot~st ~ r t  - llatrdrrttrtts - Schools-lt tor~cll  artd Cltetrt - 
\There pendinc proc.eeiliii?s by the c o m ~ t y  board of etlucatioii to compel 
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JUDGMESTS-Coil titrnctl. 
t he  county board of commissioners to provide funds for the purchase 
of certain lands for  public school purposes, resisted upon the  ground 
that  certain statutory requirements had not been met by the plainties 
in the  action, both parties had agreed tha t  the  t r ia l  juclw enter :I 

consent order a s  to the  pnrchast. of the lands,  the j l~dgment accord- 
ingly entered is . that  of the  agreement of the  parties, not requiring the 
signntnre of the attorneys appearing thereon evitlencing their consent. 
Boccrd of Education c. Comrs. of Sampson, 274. 

5. Snmc-Vacntcd Oi11!j ?I!/  Mutltal Coirser~t.-Where, in accordance with 
the  agreement of t he  parties. a judgment by consent has  been entered 
by the coiirt, i t  may not thereafter be racated by the ordrr  of the 
court which had entered i t  of record. without the  consent of 1~1th 
parties to the  litigation. Ibid. 

6. Snmc - Distl-ict - Com.mittee-Pnt'tien-Stat1ctea.-In proceedings for 
mandamus by the  county board of education to  comlwl the couilty 
Iwitrtl of ~ o n ~ m i s s i o n e r s  to provide funds for  the purchase of lnntl.; 
selectecl by the plaintibs for  the  estnblishment of a public school of il 

district within the  county. the. local school committee is  not a neces- 
sary  ~ l a r t y .  and i ts  consent i s  not required under our stxtute to  the 
validity of ;I jurlnment entered uImn the consent of the  county sc,hool 
I)o;lrtl and the co lu~ ty  commissioners. C. S.. 5419. 5423. Iliid. 

7 .  Rnt)!c-Proct3dtci.c-Or(!(>r of SuB.srq~(~ttt  S11p~ri0) .  Coiirt J t tdgt  Rciitstnt- 
ittg Cm~setit .Tctdgn~o~t-Appeal nit& E:rror.-Where the  Superior ('ourt 
judge has  entered a valid consent jndgment in proceedings for man- 
damus. in an  action by the  county I~oa rd  of education against the 
connty commissioners. in respect to the  buying of lands to establish a 
pnblic scl~onl within :i district  of the county. he may not thereafter 
rncnte the  jl1d~'ment l11)on the erroneous ground t h a t  a valid consent 
had not been obtainetl, and retain the  cause npon t h e  docket. and thc 
sul~sequent order of a judge regularly holding the courts of the dis- 
tr ict ,  reinstating the consent jtwlgment. will be upheld on al>penl. 
I7iitZ. 

8. Judgn7etlts-Estoppel-Pwrtics.-Estol?l~el by judgment does not apply 
a s  against  the  rights of those who x e r e  not made parties to  the action. 
Crocko' 1.. T7atiit. 422. 

9. Jzldgmocts-Esto[?pel-<'l(~itt~ ottd Delico~j-Dn.n&agck fo r  Wt%)1qf1~7 Dr -  
teictioit-.ictio+tr.-TTliere judgment is  rendered against  the  defendant 
and the  surety on his bond in claim ilnd delivery. and therein no 
issue is  s ~ b i n i t t e d  to the  jury on the question of tlamages for the  
wrongful detention of the  property, i t  does not estop the  plaintiff from 
bringing an  independent action to recorer such damages. C .  S.. 610. 
Xoore I > .  Edwards,  446. 

10. .Judgm.entx - I'lr'ndi~tga - Dcfnttlt - Mo+tol-ioux Drftt~sc-Appeal and  
Error.-An order of the  lowrr c20urt setting aside a judgment by 
default  will be reversed in the Supreme Court. when i t  is  not made to 
appear t h a t  the defendant has  a meritorious defense. Tal/lor z'. Gen- 
t r y ,  603. 

11. ,I?tdg?ncrlts-Coirtrctctx-T-r~rdot'cci~d P1crc1ft~ar'i'-C'orl,rtc~rc.l~1i~t1s.-n'l1ere, 
in a n  action for  a money demand for goods sold and deli\-ered, brought 
in  the  court  of n justice of t he  ireace nncl tried on appeal in the  
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Superior Court. wherein defendant rwore red  upon his  counterclaim 
set  1111 by way of answer,  a less sum than  t h a t  asceltained to  be due  
by h im t o  plaintiff, t h e  judgment awarding t h e  plaintiff t he  difference 
so found is correct. Ritchie v. Ritchie, 538. 

12. Na~)1c-C'o1~~-ts-~lppen1-C'~1~~ts--Stnt1itcs.--On an a p g e , ~ l  f rom the  court  
of a juqtice of the  peace t o  tlie Superior Court, t he  t r ia l  in t he  Supe- 
rior ('onrt i s  dc  ~ o c o ,  and  i t s  costs i n  both courts arcL required by the  
q ta tu t rs  applicable t o  he t a sed  against  t he  unsnccess,ful party.  or,  a s  
in tliic case upon :I judqment in lhintiff ' i :  f n r o r  f',r t he  difference 
between the  amount of her  demand over t h a t  allon ed upon defend- 
ant 's  counterclaim se t  u p  by way  of answer.  C. S ,  6151, 1'136. Ibzd. 

13. J~r t ly~~lc , ) r  t . ~ - ( ' o ~ ~ t ~ . t r c . f s - T ' c ~ t d o ~ .  cclrd Prirchftso-l~ifo'csts-1-o-t1ict.- 
TYhcrc t h e  \-erdict of t he  jury hns  wtablished the  anlomnt of t he  
plaintiff's damages 011 defendant 's  breach of contract  to accrpt ant1 
p : ~ y  f o r  upon del i rcry  certain logs sold to  him, to  be tlelirrred in 
rc~;~sonnl~le q l~an t i t i e s  dur ing n period of about ten months, t he  espi ra-  
tion of thc  tlelircry period es1)ressetl in t h r  writ ing is, the  t ime for  t he  
p i iyn i~n t  for  t he  logs, ant1 it is  not er ror  for  t he  jnrlge t o  allow in t he  
jiitlgnicnt rentlerecl intc~rest  from t h a t  (late, 110 spwific da te  having 
heen fisrtl by the  verdict. Jffg. ('0. c. VcQftcc~f, 18'3 S. C.. 211, cited 
:lud distinguished. Rl,!lant c. Lunthcv C'o., 60s. 

14 JrirTg~trcr~ts h'ct .-lsitlc-Ercusnble Srglcct-JIoitori?us Dcfe~cw-A 
judgment by default  for  t he  w a n t  of a n  anqwer af ter  the  t ime therefor 
has  c>lapwl  :I\ the  i:tatutc requires, \\ill not he w t  aside 11111~" the  
tlefentlant ihov-i: a meritorious defenue, a s  n e l l  ai: excusable neglect. 
H e l d e ~  vzclrr 2'. 11111s Co . 626. 

15 h'cr~~fc-l'cccts I'or~~cd-Rcp~tcst of Pnr t ics  -TTllere t he  defendant mores  
to  set  aside :I judgment rentlerrtl agaiust  him for  f , l i lwe  to  answer.  
txtca.. f o r  snrl)ri \e,  excuiilble neglwt,  e t r  . i t  is  t he  duty  of t h r  judge 
to  find the  fac ts  upon the  rridence on which lie bas t s  his conclusions 
of lit\\-, a t  t he  r r q n w t  of t he  parties.  Ibid. 

16 S"it!cc-- Lppcnl c111d Er~or-( 'o~rclus~o?rs of F o r t s  Fori~~d-()rtcstto~f? of 
Lrrrc.-Recicrc'.-\Yl~ere t11c t r ia l  judge tias found the  fac ts  upon cup- 
porting critlence from wllich he  h a s  d m n n  hii: concl~isions of law,  
;illonin:: t l~fendant 'c:  motion t o  .;et auitlc a jndglnent f o r  excusable 
neglect, t h e  f;l& 90 found a r e  conclusire on al?peal, but the  legal 
tmlclnsionr therc~from a r c  r e r i ewa l~ le  thereon. Ibrd. 

17. J ~ r r l y ~ ~ ~ r ~ r t s  S f t  .-lsidc-.4ttor1ic!/ c~ircl Clirirl-Scglcct of dt tor~t ! l -Es-  
c ~ ~ s u b l c  Seglr,ct-()rtestiotr.~ of Lorc-Apprnl nnd E;.rot..-\There t h e  
tlefrntlnnt in a n  action has  rrtainecl :in attorney for  his defense, of 
high character  ant1 reputation for di1iyenc.c and fa i t l~fulness  in t he  
practice of his profession, with instructions to  employ a n  attorney 
Ioctll to  t h r  l i t irat ion,  nntl has  fully relied on Iiim to notify him of t h e  
s t ~ p s  necessary t o  be taken in his defense, ant1 seeks to  set  aside a 
juclgment by dc f ;~u l t  t lwre i l~  entered agains t  h im fo r  his fa i lure  t o  
answer,  t h e  lxclies of t he  nttor~icyy, if ally, ~ ~ o t l i i u g  else :rpl)earing. i s  
]lot at tr ibntable to  t he  defentlant and the  order of tk.e Superior Court  
betting aside the  jutlgn~ent for  h is  excubable neglect when otherwise 
correct \ \ i l l  be sustained on appeal. C. S., 600. IOid. 
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JUDGJIESTS-Contiitued. 
18. Nnme-Veritoriorts D c f e i ~ s e - J ~ t d g i ~ l e ~ ~ t  Du Defartlt F i i rodQues f ions  f o r  

Jury.--Where, upon defendant 's  motion to  set aside a judgment by 
default  final for excusable neglect, i t  appears of record on appeal t o  
the  Supreme Court  t h a t  a n  issue of fac t  for t he  jury was  raised, a 
meritorious defense i s  shown a f  a mat ter  of law, and the  judgment of 
the  Superior Court allowing the  defendant 's  n~o t ion  will be sustained. 
Ibid. 

19. Jrtdg)r~et1ts-Crintiit(11 Lnzc-Co~rti~~~trcitcc-lppertl atrd Error-Objec- 
tiotts und Exceptio~ts-l17ceiucts.-The defendant.  on conviction of a 
criminal offense, has  the  r ight  to  have the  judgment given a t  t h e  
t e rm in  which the  conviction was  had,  so a s  t o  afford him the  right 
to appeal to  the  Supreme Court, and i t  is  error for  the  tr ial  judge 
to continue the  rendition of the  judgment to  some indefinite fu tu re  
time, under the  defendant's exception, and  when h e  has  not waived 
th is  right. R. c. Blirgess. 668. 

20. Jrtdyt)rocfs. I ~~rcyrtlni-Mntio~rs ill t71c Ca use-Jrcdgnzelzt Pet Aside- 
P7ecedi11gs-Issiees-Co1~i1fei~clrci~11.-1i plaintiff's action to recover 
damages of the  defendant fo r  fail ing to make a sufficient conveyance 
of his lands under ;I contract to (lo so, and the  answer  sets u p  a 
defense which f rom i t s  es l~ress ion the  clerk erroneously regarded a s  a 
counterclaim, but which raised issues of fact  for t he  jury, a judgment 
of t he  clerk denying relief t o  plaintiff i s  irregular,  affording a remedy 
to  plaintiff by motion in the  cause. Simotts c. JIusters,  731. 

21. Jecdg~tre~t is-Deftr rtlt--11 er1tce1ric.s' Lic~~-Jttdg~ttcnf Set  Aside-Statutes 
-Ve).itoriotts Defe~ese.-A judgment by default  final in f a r o r  of mate- 
r ial  f~ i rn ishers ,  etc., f o r  a building erected on the  lands  of a nonresi- 
dent o~vne r ,  by service of s1iininons by p~b l i ca t ion ,  may be se t  aside 
up011 clefendant's motion made in two days  af ter  he had notice of t he  
11encTeency of t he  action, ~ 1 ~ 1 1 1  a finding of a meritoriom defense. C. S., 
492. Burtoit 1'. 8111.if71. 191 S. C.. 6%. ant1 other cases, cited a s  con- 
trolling. Ltcnabo' Co. c. R7tu11e. 735. 

, JTRISDICTIOS.  See Master and Servant. P; Reinoval of Causes. 7 ;  h t t ach -  
ment, 1, 4, 5. 

JURY. See Contracts, 72 ; Instructions,  8 ;  Schools, 1'7 ; Evidence, 24. 

J U S  ACCRESCESDI. See Hubband and Wife. 1 : Tenants  in Conimon, 9. 

JUSTICES O F  T H E  PEACE. Pee Sulnmons. 1 : Deeds and Conveyances, 1s. 

J U S T I F I A E L E  HOMICIDE. See Homicide, 3. 

KSOWLEDGE.  See Deedc ant1 Conveyances. 4 :  Eanlts and Banking, 22, 
Master ancl Servant,  24. 

LABOR. See Highways,  3, 6 ,  10:  Jlunicigal  Corporation.;. 9 : Priiicipal ancl 
Surety,  5. 

LACHES. See Appeal and  Error ,  32. 

LASDS. See Judgments, 2 ; Evidence, 7 : Deeds and Conveyances. 16, 17 ; 
Executors and Administrators, 1 ; Forcible Trespass, 1 ; Wills, 13 ; 

Tasat ion ,  9. 
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IASI)I,OItD ASD TESAXT. 
1. Lundlord crud Tcncc~tt-Leases-Cot~tracts-Stipula tio,ts-Tei.,nittn?io)r 

of Lease-Repaim-Where a swimming pool is leased for a year, 
under a written contract that  the lease would terminate upon the 
11oo1 beco~ning unfit for use : Held, a crack in the walls thereof by 
whicll the pool was drained of water. and repaired by the lessor a t  
a n  inappreciable sum, is not sufficient to give the lessee the right to 
cancel the lease when repair was made under a par01 agreement 
within a reasonable time. C. S., 2352. Archibald c. Swaringm, 756 

2. Samc-Reaso~rable Ti1r1e.-Where the controversx is made to depend 
upon whether the damage to the leased premises had been repaired 
b~ the lessor within a reasonable time, when the estent of the damage 
is insufficient to terminate the lease under its written terms, in this 
case the repair of walls of a dam to a swimming pool, evidence that 
three days had elapsed between the time the lessor and lessee had 
agreed upon the repairs necessary and the time the repairs were 
made, is sufficient to sustain an affirmative verdict that they were 
made in a reasonable time. [bid. 

1,AWS. See Automobiles, 4 ; Reference, S. 

LEASES. See Landlord and Tenant, 1. 

LEGISLATIVE INTEST. See Statutes, 1 

LETTERS. See Contracts, 1, 11. 

LEVY. See Attachment. 1, 2. 5. 

LEX LOCI FORUJI. See Conflict of Laws. 1. 

1.IARILITT. See Banks and Banking. 2 .  19:  Insurance. 14:  Rills and Sotes. 
20, 21, 2 2 :  I\lechanics Liens. 6 :  Principal and Surety. 6. 

LICENSE. See Constitutional Law, 3; Game, 2. 

LIESS. See Insurance, 6 ;  Bills and Kotes, 9 

LIFE ESTATE. See Wills, 8 ;  Estates. 9. 

LIGHTS. See Carriers. 6. 

LIMITATIOR'. See Estates, 7. 

LIMITATION O F  ACTIOSS. See Rills and Sotes, 19:  Iqsue;, 3 :  Tenants in 
Common. 13, 14. 

1. Limitations of Ictio?1s-Ecideltce-4d?;erse Possession--Wills.-illhere 
the father has put his two sons in possession of his lands, allotting to  
each a definite portion. evidence in behalf of one that  the land was a 
gift from their father, and that  he had held his portion so allotted 
adversely for twenty years, is competent upon the question of his title 
a s  against a contrary disposition of the lands by will of the deceased 
father. Lewis r .  Lewis. 267. 

LIQUIDSTION. See Banks and Banking. 31. 

LOAN. See Highways. 7. 

1,OCATIOS. See Deeds and Conveyances. 17. 
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LOSS PAYABLE CLAUSE. See Insurance, 14. 

JL4CHISERT ACT. See Taxation, 1. 

MALICE. See Husband and Wife, 2. 

JlALYDAJIUS. See Judgments, 4 ; Highways, 8. 
1. Xa~tdamus-Electio?za-Primaries-Couv~ty Board of Elections.-The 

plaintiff in proceedings for mandamus to compel the county board of 
elections to declare him the successful candidate of his party in a 
primary election, or that he is entitled to a second primary to select 
between himself and another candidate for the same office, must show 
the denial of a present, clear legal right, by the failure of such board 
to have done so. L7mstead 1,. Board of Electiom, 139. 

2. Bumhe-Second Primary-State Board of Elections.-Where a county 
is entitled to two representatives in the Legislature, and the highest 
two of the three who ran i11 the primary have received a majority of 
the votes cast, the one receiving the lowest number of votes for repre- 
sentative is not entitled to the ordering by the county board of elec- 
tions of a second primary for the nomination in competition with the 
one who has received a majority of the votes cast in the first primary, 
and more than the plaintiff in mandamus has received therein, and 
the method directed by the State Board of Elections becomes imma- 
terial under the circumstances. Zbid. 

3. Sarne-Written Sotification.-In order for a candidate for the party 
nomination for the Legislature to obtain a writ of mandamus against 
the couuty board of elections to  compel the ordering of a second 
primary, he must show that his opponents receiving the larger num- 
ber of votes have not received a majority of the votes cast for said 
nomination, and within five days after the result has been officially 
declared and he has been notified thereof, he must have filed with the 
county board of elections a written request that the  second primary 
be called by it. C. S., 6045. Zbid. 

JISSSLAUGHTER. See Homicide, 6, 8. 

JIAPS. See Deeds and Conveyances, 1. 

MARKETS. See Contracts, 6. 

JIAJLRIED WOMEN. See Deeds and Conveyances, 2. 

JIASTER AND SERVAXT. See Segligence, 1, 2, 17, 19, 24, 25 ;  Evidence, 16; 
Trespass, 2. 

1. Vaster a ~ t d  Servant-Employer and Employee-Segligetzce-Duty of 
Master.-The master in the performance of his duty to furnish reason- 
ably safe platforms for his servant to unload lumber, etc., from a 
railroad car, coming within the scope of the latter's duties, is held to 
the exercise of ordinary care in selecting material reasonably suitable 
and safe for its construction, and like care in its construction and 
inspection, without the power to  delegate this responsibility to othpr 
servants so as  to avoid its liability. Fowler v. Cottduit Co., 15. 

2. gnme-Evidence-.Yonsuit.-Where there is evidence only that the 
master's vice-principal has instructed an eighteen-year-old employee 
in his absence to unload lumber with other employees from a railroad 
car in the manner in which the employees had experience, by means 
of a temporary unloading platform to be constructed of plank and 
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JIASTER A S D  SERVdST-C'otttl ttued. 
sills, but only for transferring the timber (railroad sills) from the 
cars, without evidence of any defect in the material ~ ~ s e d  in this plat- 
form, and the employee's injury is caused by his attempting to pile 
the lumber on this platform of considerable weight instead of trans- 
ferring it ,  a >  was the invariable custom: Held, insufficient evidence 
as  to the negligent failure of the master to furnish proper instrumen- 
talities. and defendant's motion for judgment as  of nonsuit should 
have been granted. Ibid. 

3. 3 l a r t o  t o ~ d  b'e~ ro~-Et/rployer rrltrl E/~?ployee-Yegligre~zce-Pleadings 
-Evidetzce-So/~s1tit.~TT~11ere contribntory negligence mid assumption 
of risk a re  pleaded by the defendant in all employee's action to re- 
corcr damages for an injury alleged to have been negligently inflicted, 
ant1 the plaintiff'q el-idence, without contradiction, tends alone to 
s w t i ~ i l ~  tlie defense. a motion for a judgment as  of n?nsuit should be 
allowed, ail11 not othern-ice. Holeuza/~ 2: Shiphuildinlr Co.. 236. 

4. SUTIW-Cotttrctcf-Tort.-The application of the cloctriiie of assumption 
of risk arise> by contract between the inaster and s t ~ v a n t ,  and that 
of contributory negligence souncli in tolt. Ibid. 

5. Snnfe-Prosmate Cartse.--IT71wre the application of principle of con- 
tributory nerlicrencc arisec in the ierl-ant's action for damages against 
the master, direct and uncontradicted evidence of tlle plaintiff that 
he was driving defendant's truck loaded with lumber, and that some 
of the lumber fell upon the steering wheel after the awident occurred. 
will not nT ail tlie defendant on his motion to nonsuit, when there is 
evidence in  plaintiff's behalf tending to show that  the injury was 
prosimatelj- and l~revionslg caused by a defect in the steering ma- 
chinery of tlie truck, which amounted to actionable negligence on the 
defendant's part. Ibid. 

6. Vnster aird Bcrr.<rt~t-E~)~plo~er o ~ d  Em1)loyee-lssun~ptio?~ of Risk- 
Defect ice Implollc i~ts--4 rtto~~tobiles-l'r11cX-s.e driver of defend- 
ant's truclr ~vhi le  hnuling lumber in the course of his employment. 
does not assume the riqk of a worn and defective "radius rod," the 
condition of which proximately caused the injury for which damages 
i n  the action are sought. Ibid. 

7 .  Strnlc-Dztfri of Vnstel-Adder7 Dn?lger--A servant does not assume 
the risks incident or ~ i f u a l  to tlie einplogment engaged in that were 
not so observable or obviouq that a l~rudent  man, under the circum- 
stance<, would not have continued with their use, or ~ r h e r e  the injury 
complained of was prosimately caused by an added danger arising 
from the defendant's omicsion of the duty owed to him. Ibid. 

5. Enrplo?/o. a l ~ d  Emploljer-1Irrster ctjld Setcaj~t-Stat~~tc~s-Fedem1 Em- 
ployers' Lzabilitu Act-Colots-Jtrrisdictiot~.-The jurisdiction of the 
State and Federal courts for a personal injury to a railroad employee 
is concurrent under the Federal Employers' Liability Act. and an 
action 1)rought in the State court is not removable by the defendant 
nonresident. 111gc v. R. R.. 6'22. 

9. Sa?1ze-Ecide?1ce-Proccd1~1.e.-FV11ere an action is  brought in the State 
court coining under the provisions of the Federal Embloyers' Liability 
Act, the Federal decisions are  controlling, but the rules of practice 
and procedure a re  governed by the laws of the State court. Ibid. 
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MASTER A S D  S E R V . ~ S T - C ~ ~ ~ ~ I ~ ? L ~ ~ .  
10. Some-Commo)~ La%.-The common-law rule clenying recovery of a 

servant  injured by the  negligent a c t  of a fellow-servant has  no applica- 
tion under  t he  Federa l  Employers' Liability Act. I b i d .  

11. h'tettrc-Co~itribritor~ Segligerrcc-Co~~zpclratiz'e Scglige~lce-Dnnznges- 
S t c ~ t ~ i t e s - F c l l o z r - ~ ~ e ~ ~ c ~ e ~ ~ t s ~ - T l i e  rule t h a t  hars  t he  injured employee 
f rom recovering in an  action against  his employer when the  employee 
is  guilty of contributory iiegligence, dues not a11yly t o  cases coming 
under t he  provisions of the  Federal  Employers' Liability Act. and 
n-lien contrihntory negligence i s  legally establidied. i t  only diminishes 
t h e  damages, and no contributory negligence may be shown when the  
employer's ac t  is in violation of a law enacted for  tlie employee's pro- 
tection. Ihid.  

12. S a ? i l e - S o ) l . i t . -  judgn~ent  a s  of nonsuit upon tlie evidence may not 
be granted untler our  s ta tu te  wheii there  is  legal evidence of the  
employee's negligence in a n  action under the  Fetleral Employers' 
I.ial~ility Act, upon the  sole ground of t he  plaii~tiff 's  contribntory 
negligence. C. S., 567. Ibid.  

13. . l l a x t t ~  a ~ r d  ~ ~ e ~ ~ ~ ~ c c r i t - E ) ~ i p I r ~ ~ / c ' r  a ~ r d  E)npl~~!~r~c.-Fcclc~~~ccI E ~ n p l o ! ~ o ~ s '  
Liccbilit!~ Ict-Ecitle~~ce-So1zsni1.-TVhere the  conductor in charge of 
:I yard sn-itdl eilgine of n railroad compaily has  a t  iiiglit left  tlie 
engine with 110s ca r  attaclictl oil the  track ill charge of t h r  fireman am1 
engineer. with instructions not to move the  t ra iu .  while in pursnnnccl 
of liis employment he  went to  defendant's outgoing trail1 to get infor- 
niiltion a s  to track clearanre.  and got 011 t he  step of the  engine, and a s  
lie srel)prtl off I,etween ant1 on tlie parnlleI t rack  a t  a public crossing. 
was  r t ~ n  u lml  and  injured by the  hacking t r a in  lie hat1 left on a par-  
:111~1 track soine tlistance away,  nl>proacl~ing without warning of any 
lriiitl : Held, under conflicting evidence, sufficient upon tlie issue of tlie 
defendant's actionable negligence, and the  proximate cause of the  
in jury  to  take tlie case to tlie jury,  in a n  action brought under t h e  
Federal  Employers' Liability Act. Ibid. 

14. So? i i c -Co~~t r ib re to~~~  Segli~le~rce.-Tiicler t he  fac ts  of this case : Held, 
the  fa i lure  of tlie conductor t o  look I~acli for  his shift iug t ra in  was  not 
t he  sole proximate cause of tlie i11jni.y received, there being no circuin- 
stance t o  s h o ~  t h a t  he  could 11:lve anticipated t h a t  the eml~loyees 
thereoil would disobey liis ortlers not t o  move the  t ra in  lie liad left ,  
or t h a t  by so  doing lie would have cliscovered t h e  danger,  he  hnviii~? 
relied 011 the  crew of the  switch t ra in  to  obey his orders. Ibid. 

15. S'anw.-Where the  condnctor of a shift ing t r a in  on a local yard  has  
been injured by the  negligent moving of the  t r a in  contrary t o  liis 
instructions, nllicli prosinlately caused tlie in jury  in suit ,  a judgment 
a s  of nonsuit upon t h a t  issue i s  properly denied. Ibid.  

16. Sc~nre-Da~?~ages-C~j~zfl ict  of Laws.-Vnder tlie provisions of t he  Fed- 
e r a l  Employers' Liability Act, a railroad comgany is liable in damages 
fo r  a personal in jury  negligently inflicted by i t  on i t s  employee, such 
sum a s  would presently represent,  without interest  added, t he  sum 
total  of t he  diminished power i n  t he  fu tu re  tlie difference between 
wha t  he  can now ea rn  and  w h a t  h e  would have  been able to  ea rn  in 
tlie fu ture  liacl the  physical in jury  not been inflicted on him, using the  
mortuary  table given by s ta tu te ,  a s  evidence of h is  e s p e c t a n c ~  of life 
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a t  his age, ~ i t h  other competent ex-idence a s  to his physical condition 
and ability tu earn, together wit11 tlie other elements of physical pain 
i111d nlental suffering cnused by the injury in suit. The difference 
between the State and Federal statutes clistingnishecl by C l a r k o ~ ~ ,  J .  
Zbid. 

17. SltratcJr crnd Yct.ccct~t-l'rtzplo!/c'r a11tl 61tryloycc-AV(~yliy~:tce-Sufc Place 
to T170rk-Helpers-Eviclel~ceA'o~~suit-Questiorls for Jury.-It is the 
1lont1c~lt~g;ihlr tlutj- of the master to rcixsonably f~lrnidh the necessary 
helpers for tlie servant to work in the course of his employment, a s  
well a s  tc~ fur l~ish l~ in i  >I safe place to ~vork  and reasonably safe tools 
i111tl i~l)l~lii~lices therefor. :111d where there is evitlence that  the servant 
was engaged for tlie defendant railroad company in repairing a 
refrigerator car by bolting a heavy oaken plank on to its end, requir- 
ing assistance to do so, and which was customarily furnished, and 
t1i:rt he atteml)tecl to (lo the work alone, under the instructiolls of the 
defendant's vice-principal, i t  is sufficient to take the case to the jury 
upon the issne of ilefendant'a act ionabl~ negligence, and to deny its 
motion as  of nonsuit. Bawett  v. R. K., 708. 

IS. lltratrr ciirtl Sc r~ an-h'tnplo~c 1. ~ I I I  d Etnplo~ce-Sale ~"Eucc to T l  ork- 
S t ~ f l c i ~ t l t  lZtl~i-So?~d~Ieg~~t)TC L)ut~-I;itle of I'rfctleni' Sla?i.-It is the 
nondelegable duty of the master to furliish to his emplo~ee doing 
IT orh of n clwi~gerous chariicter in the t o u n e  of the ernploj mrnt re- 
quiretl of him, reusonablj \dte tooli and al~l)liance. 111 gei~ernl use for 
the doing of the particular nork,  and such help of otl ers as  is reason- 
ably required therefor. C'lfi~rt (1 2'. Electric Co , 736 

19. Str~ttc-Itrs~irc~r.-Tl~e measure of l i a b i l i t ~  of the mnstw to  his servant 
in f:iiling to furni.;h hiin reasonably safe tools and appliances with 
which to perform a dangerous duty in the course of his employment. 
is that of an  ordinarily l~ ruden t  man, antl not that  of ran insurer of the 
srrva~rt ' s  s a f ~ t y  under the eslsting conditions. Zbid. 

20. Xustcr trnd Serz'atrt-Enlplo~rr (old Cn~ploijec-Duty of Mastet.-Ren- 
s011(1bl~ Safe Too78 and Appliwwes-Stwrplr Tools -While the master 
is required to furnish the servant engaged in dangerous work reason- 
;11)1j w f e  simple tools, under the iule  ot the 1,rudrnt man, the servant 
experienced in their use. iq presumed to hnve knowledge as to  whether 
their contiuued use is d:ingerous, and ordinarily the master is not 
required to inspect them to see that they have not become unsafe. 
Zbid. 

21. Same-Contributoi-y Seg1igcnca.-The failnre of the master to furnish 
the servant reasonably safe tools and appliances to perform dangerous 
services, does not alone render the master liable for an  injury to hi\ 
servant, under the rule of the prudent man, but i t  is required that 
the injury was proximately caused by the failure of the master to 
perform Lis duty, or that  the servant was not guilty of contributory 
negligence without which the injury in suit would not have occurred 
Zbid. 

20. Allaster and Sermti t-Employer and Employee-Segligctzce-Safe Tools 
and ~pplia~ires-Ei~idence-~4ccessibilit~-Qftestio~~s f 9 r  Jury-Where 
the servant is injured while engaged in the course of his dangerous 
employm~nt ,  antl there is evidence in defendant's behalf that  he 
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had furnished all safe tools, appliances, etc., where the work,was done 
and a t  the time of the injury in suit, i t  is for  the jury to determine, 
under conflicting evidence, in proper instances, not only the fact of the 
tools, etc., having been furnished, but also, whether they were reason- 
ably accessible to the servant a t  that time. Ibid. 

23. Vaster and Sovu)lt-Emplover c i ~ d  Entplouee-Se) vu~tt's Co~lti~trtirig to 
Work Cndcr I~zstructio~zs-Co)ttrib~ltory Segl~gence-Seglzgence.-An 
employee, engaqetl in tlangerous ~vork, anticipating danger from con- 
tinuing to work with illsufficient help, does not bar his right of recov- 
ery for a resulting injury, if the immediate injury was not in his 
contemplation, and he continued under his employer's instruction, 
with the .belief that u i t h  the assic;tance furnished, lie could overcome 
the danger of doing so. Ibid. 

24. Iluster cind Seicant-Emplojjer und Emplo~ee-Dangerozls Work-Tools 
uncl Applia1tce8--S'ztfficte1zt Help-Implied K1rozc1edge.-Held, untler 
the facts of this case, the unloading of a steel tank two feet in cliame- 
ter and eight feet long, weighing 530 pounds, with projecting rivets 
in it, from a truck to he carried tlovn a qtairway into a cellar vl i t~re 
it  was to be connected to a water system in a public school building, 
a% a matter of common knowledge requires for the purpose rope, wire, 
or like appliances, and sufficient help, and which should have been 
anticipated by the master. Ibitl. 

25. Muster and Seruau-Employer and Employee-Principal and Agetlt- 
Scgligence-Scope of Enlplo?/ment.-The test of the liability of the 
master for the negligent act of the servant causing damages to 
another, under the implied scope of the agent's authority in such 
matters, primarily depends upon whether the act complained of falls 
within the servant's obligation of serrice, or whether the servant was 
acting solely for his own purpose nnconnectecl with his master's serv- 
ice. Grier v. mier, 760. 

26. Sunze-.4utomobiles-Dealers-Inforicati~1g L~q~torc .  - Where the ser- 
ran t  becomes drunk when driving an automobile for the business of 
his master, when the latter was unaware of the fact that  his servant 
was addicted to drink, and had no reason to anticipate it  on the 
occasion complained of, the mere fact that he permitted his servant 
to keep a car in his possession, as  the nature of the business appeared 
to him to require, does not render him liable for an injury inflicted on 
another by his servant when untler the influence of drink, upon an 
occasion on which the servant, without the knowledge of his master, 
took the car entirely for his own purpose or pleasure, and which the 
master had not expressly or impliedly authorized. Ibid. 

27. Same-Sales Agents.-Where a dealer in automobiles designates from 
time to time automobiles to be used by his salesman for demonstra- 
tion purposes alone, permitting him to keep the car a t  his home, and 
the servant takes the car out on Sunday for his own purposes, and 
while intoxicated runs upon and injures another person, and there is 
no evidence that the owner knew or was reasonably aware that the 
salesman drank intoxicating liquor, or would so use the car :  Held, 
the owner is not liable for the damages thus caused, the same not 
being within the scope of the servant's duties, or the purposes of his 
employment. Ibid. 
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JIATEIZIALJIES. See Contracts. I S  : Highways, 5.  G ,  10 ; i\Iecllanicsl Liens. 1 : 
Jlunicipal  Corporations. 9 : Principal and  Surety,  6 .  

J IAT~RI r l 'Y .  See Mortmges ,  4. 

J IEASUNE O F  DAMAGES. See Segligence, 11 ; Vendor end  Purc l~ase r ,  1. 

JII.:C'HhSICY' I,II<:SS. See Judgments,  21. 

1. Vccha~r  ics' Lieirs-lJrirrcipctI nird Igeilt-Nateriu1mo1.--JVliere one has  
furnishctl the  owiler, a t  t h e  request of the contractor, inaterials to be 
used in h i s  building, and  by the  terms of t he  writtt.11 contract ,  the  
contr;ictor is  the  :1gc~11t of t he  owner for thilt 1inrl)ost. tll'a one so fnrrlisll- 
ing  the  materiel  may acclnire nnd enforce h is  lien ulr1111 the  ljuildi~rg. 
u ~ ~ d e r  t he  provisiol~s of ('. S.. 2423, 2469. 2470. Lnn%her- C'o. T. .lfotor 
Co., 378. 

2 .  Xw1ra11ic.s' Lit>irs-Liors-llrc~ricipnl C'orpoi~atioi~.s-Citi~~.s tcrrtl To~ic.v- 
1'1-0 IZatcc Disti.ibrrtiri~r of Pcrrnlt?j of Ur~ird-Rigi~tn of Srri'ct!j-('or/- 
trrrcts.-IVhere a m u ~ ~ i c i g a l  corl~oration has  contractecl fo r  t he  erection 
of a ~ j u l ~ l i c  school h n i l d i ~ ~ g ,  ant1 has  on 1la11d wcler  t l ~ e  terms of t he  
contract ,  a fifttvn 1)er cent reserl-c of i t s  cost a f t c r  making the  
iuontlily p c ~ y i n e ~ ~ t s  t o  tht3 contr i~ctor ,  spccifietl 1)y the  contract  a11(1 the  
surc ty  on the  11o11tl give11 in accordance with C. S.. 2445. constrnetl 
wi th  t he  building contrnct, provides t h a t  the surety will lx, suhrogz~tetl 
t o  t h e  rights of the l)rincil)nl in the  event of t he  contractor's tlefault : 
Hcld, the  surety company i s  entitled t o  t he  money thus  r r s e r ~ e t l  a s  
: ~ g a i ~ i s t  the  1:il)orers and  ~ n a t e r i t ~ l  furnishers whose clnims remain 
111111aicl in full  or i n  p :~ r t ,  a f ter  t he  p ro  r8 ta  distril)ution of tht. money 
to the  extent of the  penalty of t h e  bond which the  !;urety has  11:iitl 
into t he  court  undcr the  s ta tn tory  1)ro~-ision. J l fy .  f'o. I;. I~l~r!lloc.li. 
407. 

::. A~~r~~~c~-E:~~rtit!/-~Vrr7~~~oy~~tio~r-('o~rti~~f~~t.~.-I.:~l)~~rers a~rtl  mtlterial fur -  
n i s l~c r s  c:i11 nccluire n o  liens on a munic?ipnl scl~ool huilrling, n i~ t l  no 
riglit of ccluitaljle snl~rogntion arises under t h e  payment of t he  pennlty 
fixed by the  hontl fo r  distrihntion among them. but t he  surety runs 
~,c'clnirt>. ;IS i l i ' i ~ i ~ ~ s t  thv111, t l ~ e  l ~ a y n ~ e n t  to them by tllr n iu~~ic i l ) :~ l i ty  of 
tht, I I I ~ I I ~ ~  still o\\-i~lg to t l i t~  contractor,  a11i1 ill i t s  hanrls, accortling to 
t11c~ C ~ I I ~ I . ; I ( $  of suretyshi11 ljy wI1ic11 they I ~ t v ~ : ~ m t ~  11ou11(1. L I ~ K I I I  l ~ny iuz  
the‘ ~ l tw ;~ l ty  of the  h o ~ c l  into court lu~cier the  prorisioms of t h e  statute.  
C .  S.. 2445. :nnentled by t h e  Public 1,an-s of 1922. ch. 100. Ibid.  

4. A11i~c.7rcl~~ics' Licrrs-l1rcicici~)ol ("orporrrtioir.$-('itics cciid Toirits-Sclwols 
-Iirii~c~ipctl crlrrl Sro~c t ! / -Co~r? i ' ac t~s - I i i t o~~~rc t~~ t io -To  determine the 
l ia l~i l i ty  of t he  sure ty  u ~ o n  i t s  bond gircn t o  a municipality for t he  
c c ~ ~ ~ t r n c t r j ~ " s  l~crformance of his coutruct to  erect :I public sc31~ool 
bn i l t l i~~g ,  t he  c o ~ ~ t r : w t  and tllc I m ~ t l  fo r  which i t  i s  given must he 
construed together to  effectuate i t s  illtent and  purpose. Ibid. 

5. lIcclrnirics' Lic.lls-.lIccr!icij)al C'orporrrtio?l.s-Cities alld Tozcirs-Priilci- 
ptrl rr~rtl Src~'c't!1-~t1rtlrt(~~~~I~or1(l.~.-1.:1l)orers :111tl material  furnishers 
WII  acquire no lieus U I ~ I I  a ~ n l ~ l i c  sc~liool lruiltlin:: erected Iry a 
inunicipal corllorntion. and the  contractor's bond, given under t he  
])rorisitrns of t he  s ta tu te .  ('. S.. 244.5, cli. 100. Public Laws  of 193. 
is givrn for  their  Iwnefit in lieu of the  r i q i ~ t  to  acqliirci a lien thereon. 
Ihitl. 
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AIECHASICS' LIESS-Continued. 
6. Xechanics' Lielts-Cities oud ?'o~ns-3lunicipnZ Corporations-Princi- 

pal and Sctrety-Extent of Suretfs  Licrbility-Interest.-The surety 
on the contractor's bond for  tlie erection of a public building, is only 
liable for the amount of the penalty of the bond, and upon notification 
of the contractor's default or demand of payment by special contract, 
this amount so fixed may inure to the benefit of the surety, though 
the amount of the penalty may be inadequate to pay the claims of 
laborers and material furnishers for the building. Ibid.  

7. Vechunics' Liens-Vunicipu l Corporations-Cities and Towns-Surety 
Bo~rds-Stat~~tcs.-Were a surety company has executed a bond for a 
coiltractor to erect a municipal building under the provisions of C. S., 
2445, before the amendnlent by ch. 100, Public Laws of 1923, condi- 
tioned ainoi~g other things for the general contractor to pay for all 
labor done and material a1111 supplies furnished for  the work: Held,  
a snbcontrac.tor's thirty-clay note given for materials furnished and 
actually used in the building is not a waiver by plaintiffs, who fur- 
nished the material, and falls within the liability assumed by the 
surety. Xoore v. Uaterial Go., 418. 

JIEETISGS. See Banks and Banking, 8, 10, 29. 

JIERITORIOUS DEFESSE. See Judgments, 10, 14, 18, 21. 

hIILITART. See Courtq, 1. 

AIISJOIKDER. See Actions, 3, 5 ;  Removal of Causes, 8. 

MISTAKES. See Contractq, 1, 5 ;  Equity, 1. 

JIODIFICATIOS. See Judgments, 1. 

JIONEP. See Deeds and Conveyances, 2.  

JIORT'GAGES. See Deeds and Couvej ancei, 2, 7 ; Purchase Money, 1 ; Issues, 
3 ;  Bills and Sotes, 9, 19. 2 3 :  Descent and Distribution, 1; Tenants in 
Common, 14. 

1. Vot tgclyer-Deeds ~ i i r r l  C o ~ t c r ~ / r c r ~ t e s - F o r e c l o s t ~ ~ e  Saleu-Advertisement 
-Descriptio)~-ll'clrr~rcrt~-r~ccrtd.-JThere the mortgagee or trustee 
has in good faith advertised tlie property foreclosed inaccurately as  
a certain i i u n i l ~ e ~  of feet frolitage along a city street, in the absence 
of fraud or wilful inisrel)ie~eiittltion. e tc .  the l~urchaqer may not 
offset the yurchaie price 11) the ~ a l n e  of a shortage, in the absence 
of a warranty by deed of the quantity of land qold, and who has hat1 
equal ol)l~ortuiiity with the seller under the ltoner in the instrument 
of having ascertained the exact frontage of the locus in quo. Buck- 
man 2.. Bruya~c,  152. 

2.  San~e-Caccat Emptor-The doctriue of caveat emptor applies to the 
sale of lands under foreclosure of a deed of trust. Zbid. 

3 .  Xortgccges-Sotcs i r ~  Sets-4ccele1c~tio11 of Payme~rt.--A mortgage for 
the balance of the purchase m o n ~ y  due by the mortgagor of lands, 
securing several notes maturing in different periods, may by its terms 
accelerate the maturity of the sum total of the indebtedness I I ~  
expressly 1)roviding that  should one of the notes or interest thereon 
not be paid a t  its maturity, then all the indebtedness should become 
due and ~ a y a b l e .  Raper c. Colemau, 232. 



4. Sun~e-S(~les-,lIafuritu.-JTl~ere by express provisioil in a mortgage 
the power of sale is givrn when one in a series of notes it secures 
and interest thereon should remain ui11)aid after ma.turitp. t l i e  exer- 
cise of the power of sale need not await the maturity of all the 1:otc.s 
in tlie series, but may be exercised when a note of earlier maturity 
or interest there011 remains unpaid under its terms. Ibid. 

5. Xorfgages - Title - Possessioil - Account~t~g - Relzts co~d Propt.t.-h 
mortgage of lands conveys to the mortgagee the legal title subjwt to 
the mortgagor's equity of redemption, giving the f o r m ~ r  the right of 
entrx a t  any time, either before or after the time of payment due, 
requiring of him an accounting for the rents and profits for the dura- 
tion of such poswssion, unless the writing itself is expresSed to the 
contrary, and a provision in the instruinent giving the mortgagee the 
right of immediate possession adds nothing to its character as  a 
mortgage. Cr'ezcs v. Crews, 679. 

6. Sarne-Xortgagee i r ~  Possessiot~-dccozci~tii~,g-Statute 3f Limitatio~fs.- 
Where, in accordance with the agreen~ent expressed in the instru- 
ment, the mortgagee enters a t  once into possession of the lands, the 
mortgagor's right for an accounting arises when the bond the instru- 
ment secures has matured and remains unpaid; and his right of 
action and that of those claiming under him accrue then, and the 
mortgagor's right of action is barred b ~ .  a continued peaceful posse7- 
sion by the mortgagee for tell years therefroin. C. S., 437(4) .  C. S., 
432, does not apply. Zb~d. 

7. Same-Adverse Possession.--It is not required that the possession of 
the mortgagee be adverse in order to bar the mort$:agor's action in 
ten years, under the provisions of C. S., 437(4) .  Zbitl. 

MOTIONS. See Garnishment, 1; Eridence, 11;  Insurance, 5 ;  Appeal and 
Error, 11 ; Issues, 1 ; Summons, 1 ; Judgments, 20 ; Intoxicating Liquor, 1. 

MOTIVE. See Evidence, 22. 

JIUSICIPAL CORPORATIOSS. See Constitutional Law, 2 ;  Schools, 6 ;  
Mechanics' Liens, 2, 4, 5, 6, 7 ;  Statutes, S. 

1. Xutzicipnl Corporatiorrs-Ice IJcrctor]j-Pv,blie L-tilitie8:-Tazation-Z>t- 
jfrncfton-Ultra Ftres Acts.-h corporation engaged in the manufac- 
ture of ice in a different locality from w town manufacturing ice, and 
which is not a taxpayer thereof, may not enjoin the town from 
manufacturing the product on the ground that the act n a s  ultra vires, 
and was the unlawful taking of the money of the taxpayers for a 
private business enterprise, eqpecially when it  is made to appear that  
the profits supplemented the money necessary to  maintain a municipal 
utility operated under the same municipal managen~ent. Ice Co. v. 
Plymouth, 180. 

2. Snme - Zndepeitdent S~t le  to Citizen - Principnl and 4ge1zt-Competi- 
tion.-An injunction will not issue to stop an incorporated city or 
town from manufacturing ice on the ground that  t3e plaintiff ic: a 
corporation elsewhere ex i~ t ing  in the State, and that  the defendant, 
exempt from tnsatioii, mas selling ice to other than its own inhabi- 
tant\ in coml~etition with the plaintiff, when it is made to appear 
that the defendant town was only selling its manufactured product to  
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JIUSICIPAL CORPORATIOSS-Continued. 
one of its citizens a t  the price available to all dealers therein, who 
personally was a competitor of the plaintiff, and not as  an agent of 
the municipality. Ibid. 

3. bfunicipal Co)yorafions - Street Improvements - Assessments-Taxa- 
tiom.-.4n assessment by a city upon on7ners of property along and 
adjoining a street to be improved, is laid with reference to the bene- 
fits the owners will receive from the improvement to  be made, and 
differs therein from the levy of a municipal tax for general purposes. 
R. R. v. dhoskie, 258. 

4. Same-Statutes.-The power of a city to lay a n  assessment upon the 
lands of owners along or adjoining a street to be improved, is derived 
from the statutes applicable. Ibid. 

5. Municipal Corporations-Assessme?tts-Street Improvements-Statutes. 
Under our statute the improvement of a street by a city for which 
a n  assessment may be made upon adjoining owners of land, includes 
the grading, paring, reparing, macadamizing and remacadamizing 
thereof. C. S.. 2703. Ibid. 

6. Hunicipal Corporations-Cities and Towns-Street Irnpr0vements-~4s- 
sessments-Statutes-Actions-Euidelzce-Issue - Under the provi- 
sions of our statute, i t  is necessary that there be an existing street in 
order for a valid assessment for improvements to be laid on the 
property of abutting owners, and this may be made a n  issue in the 
proceedings of the city commissioners to levy an assessment under 
our statute for improvements thereon, and the adjoining owner may 
introduce his evidence to show to the contrary. C. S., 2714. Ibid. 

7. Xunicipal Corporations-Constitutional Law-Ordinances-illandamus. 
Mandamus will lie to  compel a municipal corporation to issue a 
license for a lawful business, in this case the erection and mainte- 
nance of a gasoline filling station within the corporate limits, unlaw- 
fully refused under a n  invalid municipal ordinance. Bixzell v. Golds- 
boro, 349. 

8. Municipal Corpor.rrtiot~s-Cities and Towns-Ordinances-Constitutional 
Law-Zoning Distre'cts-Statz&tes.-Under the provisions of the Zon- 
ing Statute, 3 C. S., 2776(s), (Laws of 1923, ch. 250, sec. 2 ) ,  the regu- 
lations prescribed shall be uniform for each class or kind of building 
throughout each district, and the requlations of one district may 
differ from those of the others, and can hare  no application to the 
question of the rights of the governmental body of the city refusing 
to issue a permit for a gasoline filling station, in denial of the right 
of an applicant for such license under an invalid ordinance. Bixzell 
u. Goldsboro, 364. 

9. Municipal Corporatiom - Cities and Towns -Public Buildings-Con- 
tracts-Principal and Surety-3futcriaEmen-Laborers-Subrogatbn- 
Equity.-Where a bank has loaned money to a contractor who has 
defaulted in his payment to material furnishers and laborers on a 
public building, without taking assignments of their claims or 
directly for their payment, i t  cannot acquire a right of action against 
the surety on the contractor's bond or claim thereunder, even to the 
extent some of the money so loaned may have been paid to them by 
the contractor. Bank v. Clark, 403. 
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JIUSICIPAL CORPOR,iTIOSS-Conti~ttle(I. 
10. A1lunieipaT C'orporatio~ts-Czttes n ~ t d  il'o~orts-Cor~der~znatio,e-lssr~es- 

I)a?nages--Tontinal Dumcfges- ippewl and  Ewer-Ccrrecting Vodict .  
Where  the  jnrg h a r e  answered an  issue a s  to the  mere ac t  of tres- 
1mss against  a town for  the  taking of plaintiff's land for  a public 
nse, i n  a substantial sum, and have a l w  answered a different issue 
finding the  damages fo r  the  pernia~ient taking of hi<, land, t he  la t ter  
i.sue \rill s tand on appeal reclncing the former i i sue  to a nomil~al 
sum. Bnt ts  v. Cnry uizd Gary v. Bwtt ,~ ,  1:3l. 

11. Xunicipal Corpo~c~tiolls-Citze~ n ~ r d  Tolcn-Streets qz~d Sidcu-nlX-s- 
Rectso?tahly Sa fe  C o ? ~ d ~ t i o ~ ~ . - r i  municipality i s  held t o  the  exercise 
of due care  to keep i t s  streets and sitlcwalks in a reasonably safe  
condition, and on failure thereof thcx ;Ire liable to  one who receives 
a n  in jury  thereby prol imate ly  caused. Tiltsley z'. IT ' incto~~-Salo~l ,  
397. 

1'7. Sat11e-Scgltgei~ce-Ecide~tcc-So?~suit.-\Vhere a city has  dng  ditches 
for drainngr or s ene r  yipes in  the  street  and s i i l rnalk  in front of t he  
resitlcnce of t he  citizen. ant1 has  the  oDen ditches in  the  streets safe- 
~ n ; ~ r t l e t l  a t  night. ba t  not the one across the sitlewtlk, and the plain- 
tiff has  fnllen into the  l a t t e r  d i ~ r i n g  the  night t o  he r  in jury  n i t h  
w i d e i ~ c e  that  t h ~  opening could not h a r e  heen -pen e lcept  with 
ilificulty, because a light signal had not hcen placed there, and the 
-hadow of a t r e r  was  cast nlmn the  place by a sninll street  l ight:  
R t l d ,  t he  ahscwe  of the  guard and  ~ i g n a l  light under tlie circum- 
stances mas evidence of the  city's actionable negligence, and i t s  
 notion for  jutlqment a s  of noniuit  sl~oultl not h n ~ e  heen allowcd. 
Ibid. 

13. Snirlc-Corrtrthrcto~.~~ Seg1iqencc.-Where there  i s  eritlence tending to 
show t h a t  the  plnintiff i n  her  action for damages ara ins t  a city R ~ S  

injured by the  defendant's negligence in leaving a n  nnenarded open 
ditch across i t s  sidewalk a t  night, the  fac t  t h a t  she  w a s  axrare of 
tlieie contlitions rind could have aroided them by day is  not sufficient 
fo r  t he  granting of a nonwi t  upon the  e\iilencr, t he  conditions exist- 
ing a t  night Iwing different fro111 tliow of the day when she  conld 
h a r e  inore readi l j  seen her  danger. Zhrd. 

14. Snine-E?.iderrcc~-I~~Iere~~ee i)t Plaintiff 's  T'rrvor.-Wht.re there ic; con- 
flicting eviiienrr upon a material  issue wsceptihle of different infer- 
ences in the  plaintiff's fnror ,  defendant's motion a s  c~f nonsuit should 
be tlenied. Ibid.  

13. llr~rricipnl C o r p o ~ ~ i t i o ~ r r  - Citre.9 (old To~r'lzs - S t w e t  Itnproccntolta- 
S t n t n t c . ~  - A s s c v ~ t ~ ~ c ~ i t s  - Pct i t io i~  of I ' ropo f 11 Orc.uers.-Whcre the  
ahuttin:: owncrs along n street  of a city propoied t,-, be widened by 
a innnicipalitg a re  to pay more than  50 per cent of i t s  costs, t he  peti- 
tion required by the  s ta tu te  to  he filed with the  municipality must 
.how t h a t  it was  signet1 l)y a majority nf the owner\ along tlie street ,  
including t h o w  n h o  have a beneficial interest  and each tenant i n  
common when any of the  lots a re  held in common, and the  majority 
of such persons must own a majority of the  frontage of t h e  lots along 
the s t r re t .  Chapter 107, Public Laws, ext ra  session 19'71. amending 
chapter 220, Public Lams of 1923. 3 C. S., 2792(a) ,  ( b )  ; C. S., 2707. 
Wi~lstorl-Salem v. Cohle, 776. 
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MURDER. See Homicide, 1,  3, 4. 

SEGLIGESCE.  See Carriers, 1, 2, 4, 5, 6 ;  Master and  Servant.  1 ,  3, 17, 22, 
23, 25;  Arrest ,  1 ;  Highways,  4 ;  Banks  and Banking, 1 6 ;  Trespass, 2 ;  
Damages, 1 ,  2 ; Automobiles, 1 ; I.:vidence, 8, 24 ; Judgments,  17; Rail-  
roads, 4 ;  Municipal Corporations, 12. 

1. Scgl ige~m-Jlns ter  cord rz'ervni~t-Ernp1o~c.r ccnd Emplo!/ee--Snfc Plnce 
to Si70rk-Safe I~~strrrnze~lta7itie.~.-Tlie master i s  not liable in dam- 
apt= to i t s  servant for  his failure to furniqh t h e  la t te r  reawnably  
\rife instrumentali t ies to perform his clnties within t he  scope of his 
eniployment, in t he  abqence of actual  o r  constructive notice of t he  
defect;  or unless throng11 i t s  vice-principal. i t  ha s  negligently in- 
\truc.tetl the  servant t o  clo the  work under a n  a\surance of wfe ty ,  or 
where the  negligence complained of is not the  proximate cause of the  
in jury  alleged. F o w l o  v. Co?~dlti t  Co., 14. 

2. Scgli{jcncc-Vnster UIKZ Servant-En~plo!/c,. (old Emplo,iiee-Infants- 
f ' o ~ ~ i ~ t . s - Q r ~ e ~ t i o ) ~ ~  fo r  Jur~/ . - I t  will not be held a s  a mat ter  of law 
uiitler t he  facts of th is  case. t h a t  a n  eighteen-gear-old lad,  of expe- 
rience in  such mat ters  could not be  considered capable of construct- 
ing a temporary platform f o r  t he  unloading of lumber or sills from a 
railroad car.  Ibid.  

2. l~cg7iye)icc-4~itonzobile  I'nvscnger.-The negligence of t h e  driver of 
ail nutonlobile is  not at tr ibutable to  a mere passenger who i s  not 
engaged with him in a coinmoil enterprise, and  who has  no control 
over the  operation of the  antoinbile. Enixwod v. R. R., 27. 

4. Sotne-Ca?.riers-Rnilt.o(~d.9 - Grade Crossings - Ecideizce-ProrinlnIc 
C'cruse-Questio~s f o r  Ju ty-When a passenger in a n  automobile is  
killed in a collision a t  a public highway grade crossing of a railroad 
traclr in a town, antl t he  negligence of the driver of t he  automobile 
is  not a t t r i b ~ ~ t a b l e  to him, ;lnd there  is  eritlence of negligence on the  
pa r t  of the  driver and on the  pa r t  of t he  engineer antl crew on the  
railroad companp's t ra in ,  in a11 action against  t he  railroad company 
for  the  wrongful (lent11 of t he  lmssenger, the  issue of t he  defendant's 
negligence is  for  the  jury upon the  qnestion of t he  prosiinate cause. 
Ibid,. 

5. Sey1ige)zce-Co)rcnrrc)ft Segligci~ce-1'1.osinlntc Catrac.-In a n  action 
against  a railroad cornl?nny fo r  damages for t he  negligent killing of 
the  l~laintiff 's  intestate, while t he  defendimt is  not liable if t he  inde- 
pentlent negligence of another is  the  sole, efficient, and  proximate 
cause, the  defendant is liable if i t s  negligence contributed a s  tlie 
1)rctximnte cause t o  the  injury colnplainetl of. Ibid. 

6. Seg1ige)lce-Torts-Dnmclges - Prosimnte  Cu ttsc.-The rule awarding 
damages against  a ~vrongdoer  to t he  person thereby injured,  is such 
a p o u n t  a s  will compensate him for  the  injury,  extending not alone 
to  injuriec: which a r e  directly and  immediately caused hy tlie wrongful 
act ,  but also to  such consequential injuries, a s  according to  conlmon 
experience of men a r e  likely to result f rom such act. Lane  v. R. R.. 
287. 

7. z;nnze-I)tfer%e~ti)~g Acts.-A tor+fcnsor i s  not relieved from liability 
from his  negligent act when damages for  a personal injury results 
therefrom a s  the  natura l  and probable consequence by tlie in ter rening 
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act or omission of a third party, whethrr wrongful in itself or not, 
which is made necessary or proper bemuse of the act of such tort- 
feasor. Ibid. 

8. Same-Physicians and S~irgeo~ts-Vi?zimizi?zg Damages-Ordinary Care. 
Where a person is injured as  the proximate cause of the negligent 
act of another, i t  is his duty where the injury reasonably appears to 
require it ,  to minimize his damages in the esercise of ordinary care 
or prudence under tlie circumstances, to secure the attendance of a 
physician or surgeon, a s  the case may be, and when I he party injured 
has used such care a s  required of him the tort-fearor is responsible 
for the results whether favorable to him or otherw~se. Ibid. 

9. Negligence-Ecidr)~ce-Attract* Nuisn~zce.-In the absence of evi- 
dence tending to show that  a child was not injured a t  the place of 
a n  "attractive nuisance" alleged to have caused the injury in suit, 
i t  was insufficient to be submitted to the jury. Jordan v. R. R., 375. 

10. Kcg l ige t~ce -A~ i to~~~ob i l e~s  - Colliaions - I~~structions--E~ide,~ce-&ues- 
tions for Jzirp-Appeal and Error.-TVhere there is allegation and 
evidence tending to show that  the plaintiff was injured by the negli- 
gence of the defendant's driver of its auto-passenger l ~ u s  upon a public 
highway. negligently driving a t  a high speed upon a n  auto-bus of 
another line, causing the driver of the other bus to back his bus off 
the road and strike the plaintiff, and thus cause the injury in suit, 
i t  is reversible error to the plaintiff's prejudice for the  trial judge, in 
his instructions to the jury, to make the question of negligence of the 
first line to  depend solely upon whether there was an actual collision 
of the busses. Shipp v. Stage Lines, 475. 

11. Xegligencc-Perso?~al Ilaj~tries-Infants-Jfeastlre of 13amages-Parent 
and Child-Earnings of Child - Appeal and Error - Instructtons.- 
While one entitled to damages negligently caused hy the act of an- 
other may recover the present cash value of such c,um as will com- 
pens at^ him pac;t. prec;ent and prospective, this rule must be limited, 
when the plaintiff so receiving the injuries is ail nnemancipated 
infant, supported by his father, his nest friend in the action, to such 
compensation as  will continue aftCr he has reached his majority, the 
father being entitled to the infant's earnings, etc., before that time. 
and an instruction that fails to observe this limitation ac; to the 
amount of recovery is reversible error. Ibid. 

12. Negligence-Darnages-Eoidenee - Expert Opinions- Instructions.-In 
an action to recover damages for injury to plaintiff'r; teeth alleged to 
have been caused by the negligence of the defend an^, it  is competent 
for  a dentist who had personally esamined her after the injury com- 
plained of, aud who was attending her in his professional capacity, 
and who had qualified a s  an expert witness in such matters, to testify 
as  to the present and future effect the injury would have upon the 
plaintiff a t  her age, the change in her facial expression made thereby, 
etc., such falling within the experience of his profession, the damages 
recoverable being prospective as  well as  present. ,Dulin v. Hender- 
son-Gilmer Co., 638. 

13. Negligence-Instructions-Rule op Prudent Man-Appeal and Error.- 
Where the rule of the prudent man is applicable under the allegations 
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and evidence in a perhonal injury case. the failure to folly charge 
upon this pliaqe of the controversy is not reversible error when the 
judge liav generally charged it elsewhere in his instructions. and 
when thus con4lered. the jury could not reasonably have been mi*- 
led. Ihid. 

14. Xegligence-4utonzobilcs-Ecidence - Imperichment - Contrctdzctiott - 
Subs tan t i~e  Evidet1ce.-Where the plaintiff in his action to recoler 
damages against the defendant for negligently causing a collliion 
between it5 car and that of the plaintiff, on cross-examination ha< 
admitted that his car a t  tlie time was being driven bg his daughter. 
under sixteen years of age, knowingly in violation of the traffic law. 
testimony in answer to this evidence, that the daughter wac an 
expert and careful driver is competent, though not to be consideretl 
as substanti\ e er idence. DeLaite!/ v. Heitderson-Giln~el- Co . 647. 

15. Xegllge~tce-Rulr of P r u d e ~ ~ t  lla~t-Proxin~rrt~ C'nnee-It is not re- 
quired under the rule of the prudent man that the defendant should 
have foreseen that a particular character of injury ~vould result from 
his failure to observe the rule, and it  ic sufficient to sustain the 
action if an injury would likely rebult to some one from his fnilnre to 
observe the rule. and that from his negligence the injury in cuit n a s  
proximately caused to the plaintiff. Ibid. 

16. Scnze-Contribtttory Segligeuce-Traflc Lazrs-Statutes-Prima Facie 
Case-Proximate C~LZ~SP-Evideizc~-(31iestao1t.s for Jury  -Where there 
is evidence that plaintiff's damages were caused by tlie defendant's 
negligence in a collision of the latter's auto-truck v-ith the former's 
automobile, the fact that  the plaintiff's car n a s  being driven a t  the 
time by his daughter, under sixteen gears of aqe. knowingly in viola- 
tion of the traffic law. raises only a prima facie case of contributory 
negligence, and will bar his riglit of recovery only if it is the proxi- 
mate came of the injury in snit. Ihid. 

17. Segligence-Rfli1roadd9-Jlc~.ster and Sercattt-Emplo~ei and Employee- 
Eaide~ice-1-o~rsttrt-Rule of Prndelrt JIa)l-Qttestzons for .J!irr/ -El i- 
dence that the flagman on defendant railroad companJ's train qaw 
the deceased a t  work in the course of his employment under a dis- 
connected box-car on the defendant's track, and about fifteen minutes 
thereafter signalled the engineer on the train to couple it therewith 
which resulted in death, is sufficient to take the case to the jury 
under the rule of the prudent man Ritchie 1 7 .  R. R.. 666 

18. Same-Contrihutor2/ Seglige~zce-Drtnrccges-Stntt(tes.-\There there is 
evidence that the defendant railroad c o m p n j  negligently coupled a 
box-car under which the deceaqed was a t  work to its train, causing 
his death. the fact that the deceased was guilty of contributory negli- 
gence in failing to place the customary signals where he was a t  
work, does not entitle the defendant to a judgment a s  of nonsuit, and 
the amount of the verdict mill he reduced under the doctrine of com- 
parative negligence. C. s., 567. Ibid. 

19. Segligettce-Master and Sercant-Ectdeitce-Safe Place to Il'ork-Dan- 
gwous Employment-Blasting.-Evidence that  the foreman of the de- 
fendant failed to perform his duty to reasonably discover that all the 
dynamite loaded in drills for blasting had exploded, in the absence of 
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tlie eml~loyer,  and t h a t  plaintiff was  injured b j  one of then1 mles- 
pectedly exploding under c i r c u m s t a ~ ~ c e s  not reasoiiahly to h a r e  been 
:rlitici~~atetl by l~ i ru ,  is  sufficient to rake the  case to t he  jury upon 
the  issue of tlefentlant's actio~inble negligence, a n d  deny i t s  motion 
iIs of nonsuit. ('ook c. I.'ltr~roce ('(I.. 161 S. C.. 29, cited a s  controlling. 
KiTlicr~r. v. Quce~yl ('0.. 672. 

20. Xegligotcc-O~c.~trrsl/ ip-f,'cidc~rc.c,-Qrtesfinir.s f o r  .I!/ q-Pa8scngfr.s- 
D(o~fctgrs.-Eritlence held sutticielit for the  jnry ill th is  case. t ha t  t he  
t1rftwl;iiits \vrrtb ~l in tnal ly  nntl i11tr~rc~lln11:.r:1111y (vigllretl under it colitri1c.t 
o r  : ~ g r c n n r ~ l t  to t r n w p o r t  l,nsst2ngrrs hetweell two cities, t h a t  t h e  
tlrivt.1. of the  ;\ntomol~ile whc~se i~egligeuce caused the  in jury  wore a 
~ ~ n i f o r l n  heari11,c tlie ;\ppenlilig tlcfeiitlnnt':: iilsigiiin, 11011oretl t ickets 
holrgllt f o r  t r n ~ ~ s l m r t a t i o ~ l  over the  o t h w  nllegetl c o ~ l ~ b i n e d  lines, ant1 
the  c a r  \\--as rrgisteretl as th;lt of such ctefentlnnt ill t he  i l tpartnient 
of rcrenue.  the  al11,licnticm fo r  cf ' r t i f ica t~  so designntrd it. the  appeal- 
ing tlefelrtl;r~lt rtxceivetl the  ca r  from the  n ~ e c l ~ n n i c  mld repaired i t  
Ziftrr t he  i ~ i j l ~ r y .  :111tl t he  prwi t l (~nt  of t he  ir l~l~ealing defrn(1ant cor- 
l lorati t~n aclillo\~.letlget1 t h e  o \v i~ershi l~  of the  car  11y his corporation. 
etc. .li!/os r. Kirk.  TOO. 

21. ScgTi!/cirr.c-l'oi~tt~-Pt o.rii~rcc tc  ('(I rtsr-\There the  defendant in t h e  
exercise of on l ix i ry  care. s11o1iId r r a ~ o n a h l y  l ~ a v e  a ~ ~ t i c i p a t e i l  that. 
it.< ~ ~ e g l i g e n t  ac t  wonltl l ~ r o s i m : ~ t e l y  cause mi injury,  it is  not required 
t o  innkr i t  liable for the consequelices t\f t he  ac t ,  t ha t  t he  particular 
in jury  ill snit  shoultl h a r e  Iwen nnticilmtetl. if it \ rns tlie l~ rox ima te  
cause alltl i r a t ~ ~ r a l l y  rcsulted therefrom in continnoiis sequence. Hnll  
L?. Ri~re l~u i , t .  706. 

22.  S ~ g l i ~ e r r c ~ c - ( ' o i i t t ~ i b ~ i  tor,!/ 3-eyligoccc-Rrtlc of P1'1ri7cut Siror.-Where 
the  servant is  eng:tgetl ill ( l ~ i i g ~ r o ~ i s  work, in the  course of his em- 
r)lognw~lt ,  he  is  reqnirctl for  hi:: own safety to use !such care  a s  one 
of ordilrary D ~ I I ~ ~ I I C P  \ro111(1 have u s d  under like cil-cumstances, just 
a s  th is  rlile wol~ltl npl~ly  to the duty  of t h e  illaster upon the  issue 
c~f contrihntory ilegligt~lrce. C'li~rcrt (7 r. Bler.tric7 Po.. 7137. 

23. S e g l i g o r c c - E l e c ~ f ~ ~ i c i f ~ / - I ) r ~ r ~ ~ j o i ~ o  I~rstr~ri~ilc~itrtlifi~~s--nltc Care-Eri- 
rlv~~ct-Soir.srtit.-A great  drgree of care  must he exercised by those 
engagetl ill t he  tr :a~~smission of wires ca r ry i ig  n high and deadly 
current  of clrctsicity used ill t h t ~ i r  business, colnliw lsura te  wi th  t h e  
tlanger ca i~s t~ t l  t o  others therrhy : : ~ n d  where there  is: evide11c.e mi t he  
t r ia l  to recorer rltrningrs for  a n  injury negligently ~ a u s i n g  death  t o  
l)laii~tifi"s intestatr~,  t h a t  t hc  tlefe~itlaut had  not used instrumentali-  
ties provitletl 11y other l ike c o n ~ l ~ n i ~ i r s  mltler the  circuriistalices, i t  is  
snfficient to t ake  the  c:iscl t o  t he  jury :r~itl deny the  defendants' ~ n o t i o ~ i  
a s  of n o ~ ~ s ~ i i t .  Hc11)r.s c. I iowrr ('o., 784. 

24. 1 (glryerrce-lltr ? t o  nrrrl h'erco)rt-Entplor~ci- r!~rrl Et,zplorlcc-Rcn.ro~/- 
ctble ('itrc-Nofe PTatc to Work-It i.; t he  tluty of t he  e m p l o ~ e r  to  
funi ish  liis enil~loyee ill t he  r s e r i4w of r eawnah l r  care,  a s a fe  place 
to  work,  etc.. ill t he  conr ie  of bic e1nl)loyment. Wtrtsotl c. Tnnning 
P O ,  TOO. 

25. Jc'yligorce--4?~i1itrrls-.Viextci. ( i~rd  S 6 t  ctr~rt-E~~iploc/o. n ~ r d  E:nrplol/ce- 
E~iderirf-So~rsrc~t.-JV11ere t he  evitlence tends only to show t h a t  t h e  
plaintiff, a n  employee of t he  defendant,  w i 1 5  espe r~euced  in taking 
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care  of horses and mules, was  injured ~vh i l e  in  the  course of his em- 
l)loyment when entering a stall  of a mule, by being caught by the  
animal suddenly turning around and catching him and  mashing him 
between i t s  rump and the  side of the  stall, causing the  injury i n  
wi t .  without evidence t h a t  t he  mule had by i t s  vicious habits caused 
injury of this or other like kinds, or  t ha t  the  habits of this particular 
mule were more vicious than those of mules generally, or t h a t  the 
owner was  awnre of i t s  being more than  ordinarily vicious, defend- 
ant 's  motion for judgment as: of nonsuit i s  properly granted. Rector v. 
C30(lZ co., m4. 

SEGOTIABLE I S S T R U U E S T S .  See Bills and Notes, 1, 5 ,  7, 12, 18, 19, 20, 
21, 22 : Equity,  7.  

S E V L T  DISCOYERED ETIDESCE.  See Appeal and Error,  11. 

S E I T  TKIA1.S. See Appeal and Error ,  11 ; Railroads, 3. 

S(OJIISA1, DAJIAGES. See Jlunicipal Corporations, 10. 

S O S E X P E R T  TESTI,\IOST. See Insnrance, 19 ; Wills, 14. 

S O S R E S I D E S T .  See Insurance, 5. 

S O S S T I T .  See J las ter  and Servant, 2, 3, 12, 13, 17; Carriers, 5 ;  Evidence, 
4. 11, 16, 25;  Jlunicipal Corporations, 12; Segligence, 17, 23, 25; Rail-  
roads, 5 : Escape. 1 ;  In toxicnt i l~g Liquor, 1. 

SOTARIES.  See Deeds and Conveyances, 5. 

SOTES.  See Mortgages, 3 ;  Fraud,  2 .  

SOTIC'E. See Deeds and Conveyances, 3 ; Principal and Surety, 1 ; Man- 
clamus. 3 :  Appeal and Error ,  11; Evidence, 3 ;  Contracts, 19; Railroads 
1. 2, 3 : High\?-ays. 5 ;  Constitutional Law, 4 ;  Insurance, 11; Schools, 2, 
9, 11 : Bills and Sotes.  18; Banks ancl Banking, 29; Tenants in Com- 
mon, 13. 

NIyIS.4SCI?. See Iienloval of Causes, 4 ;  Segligence, 9. 

OATHS. See Evidence, 20. 

ORJECTIOSS A S D  ESC'EPTIOSS. See Courts, 1 ;  Appeal and Error ,  7, 10, 
19, 13, 15, 16; Reference. 4 ; Evidence, 10 ; Judgments,  19. 

OFFICERS.  See Banks and Banking, 1, 6, 11, 16, 22, %; Pleadings, 6 ;  
Criminal Law, 5 ;  Arrest, 5 ;  Assault, 1. 

OFFSET.  See Descent and Distribution, 2. 

O P I S I O S .  See Instructions, 1, 2 ;  FedeYal Courts, 1; Insurance. 19. 

OPTIOSS.  See Deeds and Conveyances, 14. 

ORDER. See Judgments, 7 

ORDINASCES. See Constitutional Law, 2 ;  Municipal Corporations, 8 ;  
Automobiles, 4. 
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ORDIXARY CARE. See Negligence, S. 

OUSTER. See Issues, 3 ;  Tenants in Common. 14. 

OWELTY. See Tenants in Common, 13. 

OWXEl1SHIP. See Insurance, 2, 3, 6 : Game, 1 ; Highways, 3 ; Segligence. 20 : 
Municipal Corporations, 15. 

PAREST ASD CHILD. See Segligence, 11. 

PAROT, AUTHORITY. See Deeds and Conve~ances, 15. 

PAROL EVIDEXCE. See Contracts, 3, 5, 7 ,  15, 23; Bills and Sotes, 8, 9. 

PARTIES. See Banks and Banking, 22 ; Garnishment, 1 ; Contracts, 19 : 
Actions, 2, 4, 5 ;  Judgments, 6, 8, 15; Estoppel, 1 ;  Executors and Adminis- 
trators, 2 ;  Insurance, 18; Removal of Causes, 5 ;  Tenants in Common, 13. 

PARTITIOS. See Tenants iu Conmioil, 12. 

PARTSERSHII'. See Tenants in Common, 7. 

PASSEXGERS. See Segligence, 3, 20. 

PAYXIEST. See Banks and Banking. 6, 18; Bills and Sotes, 10, 19: Mort- 
gages, 3; Insurance, 7, 9, 10;  Equity, 4 ;  Tenants in Common. 3 :  Deeds 
and Conveyances, 1-1; Tasation, 6 ;  T7endor and Purchaser, 1. 

PENALTIES. See Mechanics' Liens, 2. 

"PER CAPITA." See Tenants in Common, 11. 

PERSONAL INJURIES. See Negligence. 11. 

PERSONAL PROPERn. See Descent and Distribution, 1 ;  Debtor and 
Creditor, 1 ; Wills, 13. 

"PER STIRPES." See Tenants in Common, 11. 

PETITION. See Removal of Causes, 1 ;  Esecutors and Administrators, 1 :  
Municipal Corporations, 15. 

PHYSICIANS ASD SURGEONS. See Homicide, 4 ;  Negligence, 8. 

PLEADINGS. See Actions, 3, 5, 7 ;  Appeal and Error, 3, 25: Reference, 2 :  
Judgments, 2, 10, 20; Master and Servant, 3 :  Insurance, 15, 16: 
Issues, 1 ;  Banks and Banking, 23; Election of Remedies, 1 ;  Removal 
of Causes, 7. 

1. Pleadings-Cause of Action-Denzurrer.--When i t  is alleged in the 
complaiut that the action is upon promissory notes brought six months 
after maturity with allegations that  six months was t o  be given the 
payee to liquidate and apply the collateral, which had been done and 
R balance was still due, the amount inrolred, a demurrer ore te%us 
to  the sufficiency of the complaint to  state a cause of action is bad, 
and may not be aided by counter allegations as  to a par01 agreement 
set out by way of answer. Bank v. McCormick, 43. 
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PLEADINGS-Cor~tinued. 
2. Pleadi?zgs-Answer-Issues-Statutes-Suit-loud on Title-Equity. 

Where the complaint in a suit to remove a cloud upon plaintiff's title 
to land (C. S., 1743), alleges that  the plaintiff is the owner of the 
locus i n  quo, and asks for a reformation of his deed to the lands to 
show that  by mutual mistake the name of the grantee therein was 
that of a private business enterprise he was conducting, and that 
accordingly the defendants claimed an interest therein, a n  allegation 
in the answer in reply that  the defendant had no knowledge or infor- 
mation sufficient to form a belief as  to whether the plaintiff was con- 
ducting a business in the name of the grantee in the deed, is sufficient 
under our statute to raise the issue, and a judgment in plaintiff's favor 
upon the pleadings is reversible error. C. S., 519. Brinson v. Morris, 
211. 

3. Pleadings - Issues - Demurrer Ore Tenus i n  the Supreme Court- 
Equifu-Cloud on Title.-Where the complaint in a suit to remove a 
cloud upon plaintiff's title to  the locus i n  quo alleges that  the defend- 
ants claimed an interest therein under a deed which plaintiff seeks 
to have reformed, and the defendants deny that  they have no claim 
thereto, it  is sufficient to raise the issue a t  least inferentially, and 
defendant's demurrer ore tenus in the Supreme Court to  the suffi- 
ciency of the complaint to state a cause of action, will be denied. 
Ibid. 

4. Pleadings-Demurrer.-Under our Code system, a pleading will not 
be overthrown by demurrer if liberally construed in favor of the 
pleader a cause of action is therein stated, however inartificially it  
may have been drawn, or redundantly stated. S, v. Trust Co., 246. 

6 .  San~e-Admissions,-By demurring to the sufficiency of a complaint to 
state a cause of action, the defendant admits every allegation of a 
material fact properly pleaded. Ibid. 

6. Same-Banks and Banking-Corporation&-Oflcers-3Iismaflagemmt.- 
In  an action by the receiver of a bank to enforce individual liability 
against the directors and officers thereof for its negligent mismanage- 
ment, allegations in eEect that defendant and others were active in 
its control and operation a s  officers gnd directors in the invalid trans- 
actions constituting the mismanagement, etc., is a sufficient charge of 
having committed the unlawful act to overthrow his demurrer. Ibid. 

7. Pleadings-Allegations.-Held, under our Code procedure, the allega- 
tions of the complaint were sufficiently definite to allege a cause of 
action against the railroad company for damages to land caused by 
its negligent failure to  maintain a proper drainage of its right of 
way, under the easement contract. Clark v. R. R., 280. 

S. Pleadings-Demurrer.-Demurrer to  complaint in an action for abuse 
of process will not be upheld if any part of the pleadings liberally 
construed will sustain the action. W f l n  v. Raker, 297. 

9. Pleadings-Demurrer-Statutes-Remedy.-An amendment to a stat- 
ute which affects the remedy should be taken advantage of by answer 
and not by demurrer. State Prison. v. Bonding Co., 391. 

10. Pleadings-AZZegation8-Fraud.-Allegations of fraud to disprove that 
a check accepted in full for services rendered must be sufficiently 
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alleged in the complaint in all i ts essential elements to admit of parol 
evidence to the contrary. Hoggtrrd 2.. Brolcn. 494. 

11. Sanlc-E:ciderlce.-Evidellce of fraud in the procuremeilt of a receipt. 
in this case written upon a check cashed by the creditor. is erro- 
neously admitted when the allegations of the coml~laint are insuffi- 
cient. Ibid.  

12. Samc-Debtor and Creditor-Receipts--CItecks.-TTTt[ere the creditor 
has received a check with entry thereon i t  was in fnll for services 
rendered, allegations of fraud in its procurement, that she could 
barely more than write her name, without avermenl. that  she was so 
situtlted a s  not to have the check read to her or otherwise inform 
herself of the contents, is insufficient to admit of para1 evidence to  the 
contrary. lb id .  

13. I'lcadi~lgs-Demurrcr - "Speakitlg" U e m w r e ~ ' .  - Coll:itruing pleadiug- 
upon demurrer, the allegations thereof are  admitted with all reason- 
able iuferences therefrom in favor of the pleader, and where to  sus- 
tain the demurrer i t  becomrs necessary to  set up further matter in 
defense, i t  is  had as  a speaking demurrer. W a y  v. Ralnsey,  549. 

14. PTeadit~gs-Deceit-To~t-~lllegatiot~s-Evidence.-It IS necessary that 
plaintiff allege sufficient facts to constitute the deceit or tort of de- 
fendant, causing damages in suit, to admit of evidence thereof. S t o ~ t e  
L'. AI I i l l i~~g  Co., 58.5. 

15. Plcadi~~gs-l~tszcers-Defenses-Coz~~zterclai~n~~~Vl~er~~ the answer to 
the complaint sets up no new matter, but its allegalions are  entirely 
in defense, a replication by the plaintiff is unnecesmry. C .  S., 5'25. 
Simoth e. Masters, 731. 

PLEAS II\' BAR. See Reference, 2. 

PLEDGES. See Debtor and Creditor, 1. 

POLICE POWERS. See Constitutional Law, 3 ; Statutes, S. 

POLICY. See Insurance. 1, 2, 3. 7, 9, 11, 13, 14, 15, 18, 20; Evidence, 15; 
Instructions, 7. 

POSSESSION. See Tenants in Common, 1; 1)ebtor and Creditor, 1 :  Mort- 
gages, 5, 6. 

POWERS. See Highways, 1 ;  Constitutional Law, 4 ;  State Highway Com- 
mission, 1, 2. 

PRI4:JUDICE. See Appeal and Error, 1: Courts, 1 ;  Instructions, 6. 

PREUIU>IS. See Insurance, 3, 7, 9, 10. 

PRESUJIPTIONS. See Carriers, 2 ;  Banks and Banking, 4 ;  Wills, 7 ;  Con- 
tracts, 10; Deeds and Conveyances, 6 ;  Injunction, 1 ;  Agpeal and Error, 
14 ; Executors and Administrators, 3 ; Reference, 7. 

PRIMA FACIE CASE. See Carriers, 1 ; Segligcnce, 16 ; Intoxicating Liquors. 
2. 

PRIMARIES. See hfandamus, 1,' 2. 
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PRISCIPAL ASD AGEST. See Agency: Schools. 7 ;  Insurance, 4, 10, 13: 
Actions, 2 ;  JIunicipal Corporations, 2 ; Co~itracts, 11, 17 : Mechanics' 
Liens. 1; Master and Servant, 1 5 :  Debtor and Creditor, 2 ;  Deeds am1 
Conve~ances. 16. 20 : Trespass. 2 : Religious Societies. 1 ; Corporations, 4. 

1. Principal cotd .-Igt~tt-C-~tdiuclosed Pt'incipal-Respo~tdeat Stc.perior.-A 
materialman who has furnished to the agent of the owner material 
for the construction or rel~air  of his building may hold the owner 
liable for the l~urc l~ase  price as an undisclosed l)rincipal, ~ n d  enforce 
his lien upon afterwards discovering this relationship. Lumber Co. 
v. Jfotor CO. .  37s. 

PRISC'IPAI, ASD STRETT. See Highways, 6.  10: Jlechanics' Liens, 4, 5,  6 :  
Banks and Banking. 25 : JIunicilml Corl~orat io~~s.  9 : Arrest. 6 ; Judg- 
ments, 1 ; Actions. 4, 6 :  Claim and Delivery, 1 ; Bills and Sotes, S :  
Equity, 4. 

1. Phcipcrl  n~td Sroet~--Rttref!~ Bottds-Defalcutiorr of Pi'iircipcil-Sotifi- 
catloit-iS'ubsta)rtial Contp1ia~tce.-The stipulatiol~ as  to immediate 
notification by the indemnified of defalcation of an employee covered 
by the bond to a company whose business is that of a surety, are  
coilstrued in case of ambiguity in its esl~ressioii more strongly against 
tlie company. ant1 colnpliance by the intleli~nified. so a s  to 1)nt it  upon 
reasonable notice, is held sufficient under the facts of this case. Locc~c 
Association v. Dcwis, 10s. 

2 .  Sante-Evid.e~~ce-C'o~rceccT~?~e~tt of Def(/lcccfiorl-Experts-dcco~iilf(c~rts. 
Where the iiide~nnified has substantially coml)lied with the stipula- 
tions of the boiid ill notifying the surety company within tlie time 
required by sl~ecifying the default witliin three classifications, it is 
competent to show by expert accountants who have made a personal 
investigation that certain transactions had the effect of covering ul, 
or concealiiip tlie tlefalcntion specified ill the notification to the de- 
fendant insurer. Ibid.  

3. Sccnze-8rlspicio1r (IS to Defalccctio~~.-The requirement in the written 
bond of indemnity that the insured notify the insurer company imme- 
diately upon defalcation of the principal in the bonds, is sufficiently 
coml)lird nit11 if the notiticatioii be giren within the time required after 
the insured Iia(1 I~een reasvnnl)ly satisfied. ul)1111 inr.estipation. of the 
fact, and it  is  not required that iininedintely ul~oii a snsgicion notice 
should hare been giren. Ibid. 

4. Game-I~tstr . t tc t io~t .~.-Ail  instruction upcln competent eridence that the 
insured had su0stantially coml)lied with the requirement to  imme- 
diately notify the surety company of the defalcation of the [~rincipal 
upon the bond, is held to be correct under the facts of this case. Ibid. 

5. Pri~rcipal alrd S r c t ~ e t ! / - E y c t i t ~ l - ~ / ~ a l i f ~  of Liabilitu-Roads a ~ l d  High-  
wu~s-State Highzcn~ C'or~bn~ission-State's Prisolt-Laborers alld 
3fnte1.iaTn~ei~.-JYhere a contractor with the State Highway Commis- 
sion has furnished a bond sufficient for the protection of laborers on 
and material furnished for a State highway, and the contractor 11as 
contracted with the State's prison to furnish hiin convict labor for 
the work, and having defaulted nnder his contract for the erection of 
the highway, owes for the work and labor done thereon, the equitable 
doctrine of equality will a l ~ ~ l y ,  and each surety will be equally liable 
with the other. the doctrine of primary and secondary liability among 
the sureties not applying. Nafe  Prisou z'. Bo~tdir~g Co.. 39'2. 
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PRITITT. See Attachment, 1 ; Deeds and Conveyances, 2 ; Wills, 20. 

PHISOSER. See Appeal and Error, 1 ; Courts, 1. 

PRITIES. See Estoppel, 2. 

PROBATE. See Deeds and Conveyances, 3, 4, 1 s ;  Tenants in Common, 4. 

PIIOCEDURE. See Estates, 3 ; Judgments, 7; Executors and Administrators, 
1 : Master and Servant, 9. 

PROCESS. See Insurance, 5 ;  Summons, 1. 
1. I'rocess--lctio~rs-Abrrse of Process.-Abuse of procesls is the unlawful 

use of the process regularly issued, in proper form, from the court. 
G f Q i n  v. Baker, 297. 

PROPERTY. See Claim and Delivery, 1 ;  Tasation, 1, 2 ;  Municipal Corpora- 
tions, 15. 

PROXIMATE CAUSE. See Segligence, 4, ,5, 6, 15, 16, 21 ; Master and Servant, 
5 ;  Railroads, 5. 

PUBLIC BUILDISGS. See JIunicipal Corporations, 9. 

PUBLIC UTILITIES. See Jlunicipal Corporations, 1 ; Highways, 10. 

PURCHASE 1IC)SET. 
1. P111.(,lttrsc~-JIo1fc!/ -UOI tyccge-Rc/fificcction.--1Vorcls in a subsequent mort- 

gage referring to a prior purchase-money deed of trust by declaring 
the land "free and clear of all  encumbrances, excr>pt one uote for 
purchase money due in 1922," is a mere reference, and does not 
amount to a ratification of the prior purchase-money deed so as  to  cure 
tlie purchase-money deed of invalidating defects of probate. Hardy 
v. Abdallah, 45. 

PURCHASER. See Bills and Sotes, 8 ;  Railroads, 3;  Taxation, 9. 

E'URCHASE PRICE. See Descent and Distribution, 1. 

QUESTIOSS ASD ASSWERS. See Appeal and Error, 1; Instructions, 1 ;  
Evidence, 19. 

Ql%STIOSS FOR .TTRT. See Segligence, 3. 4. 10, 16, 17, 20 ; Insurance, 16;  
Husband arid Wife, 1 ; Contracts, 24. 28 ; EIiglin-ays, 9, 12; Rewards, 1 ; 
Deeds and Conveyances, 17; Railroads, 5 : Judgments, IS ; Arrest, 4 ; Eri-  
dence, 17, 21; Master and Servant, 17, 22. 

QUESTIOSS O F  LAW. See Contracts, 17 : Highways. 12;  Appeal and Error, 
28 ; Deeds and Conve~.nnceq, 17 ; Instructions, 8 ; Judgments, 16, 18 ; 
Schools, 12 ; Evidence, 2-1. 

ItAILROADS. See Carriers. 3, 4, 3 ;  Segligence, 4, 17;  Delxds and Convey- 
ances, 9 ;  Government, 1. 

1. Railroads -Judgments - Consent  Jzidgnze~lts-Errscme~tts-Xotzce.-A 
paper-writing executed by the plaintiffs' predecessor in title, cluly 
registered, that tlie defendant should c,onstruct certain rlitcbes and 
keep them ol)en, etc., for the flow of the surface na te r ,  creates an 
rasemelit ul~on the plaintiff\' land, in acwmlance with the intent and 
purpow of tlie \\ riting. and gives notice to the plaintiffs' successorq in 
title, tlie ldaintiffs in the present action. C'lark c. R. R., 280. 
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RAILROADS-Continued. 
2. Same-Purchaser With Notice-Id Certum Est Quod Certum Reddi 

Protest.-Where certain easements are  created on lands in favor of a 
railroad in relation to maintaining ditches on lands, etc., those who 
afterwards acquire title are  fixed with knowledge of the location of 
these ditches and the extent of the easement acquired by the railroad, 
when the original location of the ditches, etc., may be definitely 
ascertained, under the principle of id certum est quod certum reddi 
protest. Ibid. 

3. Same-Sotice-Appeal and Error-New Trials.-In an action to recover 
damages to  crops, etc., against defendant railroad company, alleged 
to have been caused to plaintiffs' lands by ditches cut for carrying 
off surface waters, par01 evidence of such damages contrary t o  the 
easement granted by the plaintiffs' predecessor in title, of which plain- 
tiffs had constructive notice, is prejudicial to the defendant, and 
constitutes reversible error. Ibid. 

4. Railroads-Crossings-Negligence-Xotor Cars.-In the running of 
motor cars upon its tracks a railroad company is required to observe 
the same care in approaching a frequented highway or road crossing 
as  in the operation of its trains thereon. Franklin v. R. R., 717. 

5. Same - Evidence-Contributory Negligence-Prozirnate Cause-Ques- 
tions for Jury-Nonsuit.-Where there is evidence that a pedestrian 
upon a public road saw defendant railroad company's motor car 
standing upon one of its tracks about fifty or seventy-five yards from 
the point the road crossed the railroad tracks, and a t  this point he 
was a few minutes thereafter injured by the motor car coming without 
signal or warning and without his knowledge of its approach until i t  
was upon him, i t  is  for the jury to determine the question a s  to 
whether the negligence of the defendant or that 0.f the plaintiff was the 
proximate cause of the resulting injury, and to deny defendant's 
motion as  of nonsuit thereon. Ibid. 

6. Same-Warnings.-Testimony of the plaintiff that  he had not heard the 
required signals or warnings from a motor car of defendant railroad 
company as  it  approached on the defendant's track a frequented high- 
way or road crossing, is legal evidence that such warnings were not 
given. Ibid. 

7. Railroads-Crossings-Contributoru Seg1igence.-It is required of a 
person to make diligent use of his senses to discover whether there is 
danger in crossing a railroad track in constant use. Ibid. 

RAPE. See Appeal and Error, 1. 
1. Rape-Alibi-Evidence-Identifieation.-he the defense of an alibi 

is  relied upon on a trial for  rape, where the prosecutrix has positively 
identified the prisoner as  the man ,who committed the assault upon 
her, i t  is  competent a s  pars rei gestce for her to testify that shortly 
theretofore she had seen the prisoner slinking along the country road 
she was walking towards the scene of the crime, and that  she said to  
herself, "I wonder why that  negro is looking a t  me that way," identi- 
fying 'by her positive evidence this negro as  the one who shortly 
thereafter committed the assault upon her. S. v. Vansell, 20. 
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2. Same-Evidence-Corroborative E?;idence.-Where the identity of the 
prisoner is controlling in a n  action for rape, and the prosecuting 
witness has testified thereto, i t  is competent for the sheriff to testify 
a s  corroborative evidence former occasions, after the offense had been 
committed, on which in his presence the prosecutrix had identified the  
prisoner as  the one who made the assault. I b i d .  

3. Same.-Upon the question of identity of the prisoner on trial for rape 
and assault, where the other evidence is sufficient thereon, i t  is com- 
petent for  a witness to  testify that he had several times before the 
commission of the offense seen the prisoner "slinking" along the road 
in that locality, as tending to show the prisoner k m w  the place, etc., 
along with the other evidence tending to establish his identity. Ibid. 

4. Rape-Assault-Evidence-Ide~ltity.-Where in an action for rape the 
defense is an alibi, and the prosecutrix h. positively identified the 
prisoner a s  her assailnnt, and her testimony was corroborated by the 
other State's witnesses, evidence that the defendant was identified a s  
the assaulter the nest morning after he was arrested was not errone- 
ously admitted. 8. v. Jeffreys, 318. 

5. SamcDec1aratio)zs.-In an action for rape, testimony that  the prose- 
cuting witness said soon after the assault "she could hardly sit  up," 
is competent to show the assault had been committed, when the 
identity of the defendant has been shown. Ibid. 

RATIFICATION. See Insurance, 4 ;  Purchase Money, 1. 

REASOXABLE TIME. See Contracts, 14, 28;  Landlord and Tenant, 2. 

RECEIPT'S. See Deeds and Conveyances, 10;  Pleadings, 1 2  ; Carriers, 7 

RECEIVERS. See Ranks and Banking, 12, 17, 22, 27; Descent and Distribu- 
tion, 2. 

RECITALS. See Deeds and Conveyances, 10. 

RECORD. See Appeal and Error, 4, 20, 25, 31; Banks and Banking, 10;  
Estoppel, 2 ;  Habeas Corpus, 3 : Election of Remedies, 2 ; Reference, S. 

REFEIZER'CIC. See Deeds and Conreyances, 1; Contracts:, 8 ;  Appeal and 
Error, 13, 30; Banks and Banking, 21. 

1. Reffrotee-Stat~~tes.-IVheil the matter in dispute involves a long 
itemized accounting by the payee of a note for a pefiod of s i s  months 
in excess of fire hundred dollars, formerly cognizable by courts of 
equity: Held, a co~npulsory order of reference, over objection of a 
party, was proper under the provisions of C. S., 573 ( I ) ,  (5).  Havk 
v. XcCormick, 43. 

2. Sam-Pleas i n  Bar-Pleadings-Calm op Action.--A party to an 
action may not successfully object to  a compulsory r~fe rence  when the 
same is allowed by our statute, C. S., 573 ( I ) ,  ( 5 ) ,  and the complaint 
states a good cause of action, and no complete plea in bar to the 
entire cause is set up by him. Ihid. 

3. Reference-Exceptions-Trial, by Jury--Eridcncc.-Where a party to 
a n  action has duly excepted to a compulsory reference and has not 
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ItEFEREXCE-Contiflued. 
thereafter waived or lost his right to a trial ,by jury, he may have the 
issues raised by him passed upon by the jury upon the record and 
evidence taken before the referee. Ibid. 

4. Reference - Trial by Jury - Objections and Exceptio~zs-Iss/~es.-In 
order for either party to a coinpulwry refcwrice uiider our <tatute to 
preserve his right to a trial by jury. he must except to  the order a t  
the time it is made, and preserve this right by filing evceptions to 
the report of the reference, if adverse. and further tender proper 
issues and demand a jury trial thereon. If the report of the referee 
be favorable, he must tender issues and demand a jury trial on liis 
adversary's exceptions. Jertkins c. Parker, 188. 

5. Referer~ce-Finditzgs-~4ppeal and Error.-The findings of fact by the 
trial judge upon the report of a referee, supported by competent 
evidence, a re  not reviewable on appeal. Hardy v. Thornton, 296. 

6. Refcre~zce-Ecidence-Findiizgs of Fact-Appeal and Error-Revie%.-- 
Upon the coming in of the report of the referee, i t  is required of the 
trial judge to pass upon the evidence and the findings of fact, with the 
power to change or modify the findings upon supporting evidence, and 
when this is done in conformity with the law, the findings so made are  
not reviewable on appeal in the Supreme Court. Greer c. Comrs. of 
Watauga, 714. 

7. Sanze-I'trsutnptioi~s.-JVliere the Superior Court judge reverses the 
conclusions of law of the referee and the record is silent as to any 
findings of fact made by him, it will be presumed that he approved 
of the findings of fact by the referee set out in the record. Ibrd .  

8. Same-Co?lclusio?ts of Lazc-Record.-Where the plaintiff seeks to re- 
cover damages for the taking of his land for the use of a public high- 
way. \t.ithout co~npensation, and the cause has been referred to  a 
referee. who has found as  a fact that the special advantages will 
equally offset the value of the land so taken, a conclusion of law of 
the judge thereon awarding plaintiff additional damages without 
change in the referee's findings of fact is unsupported by the facts 
found, and the cause will be remanded to be proceeded with in the 
due course and practice of the courts. Ibid. 

REFORMATIOX O F  ISSTRUJIENTS. See Equity, 1. 

REGISTRATIOS. See Deeds and Convrj-ances, 3. 6, 18. 

RELEASE. See Estates, 4; Bills and Xotes, 21. 

RELIGIOUS SOCIETIES. See Taxation, 8 ;  Benevolent Societies. 
1. Religious Societies-Churches-Viiliuisters of the Gospel-Contracts- 

Principal and Agetit-Sa1uries.-A body of men constituting a re- 
ligious denomination is a quasi corporation, and confers upon its d u l ~  
appointed officers or trustees the power to make contracts with pastors 
or ministers of the Gospel to  take charge of its religious affairs, and 
when these properly constituted agencies, acting alone a s  such, make 
a contract of this character, they are  not liable individually for the 
payment of the salary agreed upon to be paid by the congregation 
they represent. 7 f  ag v. Ramsey, 549. 
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RELIGIOUS SOCIETIES-Contit~ued. 

2. Same.-A contract made by the congregation of a church for the pay- 
ment of the salary of their duly appointed minister of the Gospel is  
enforceable in certain instances. Zbid. 

REMAINDERS. See Wills, 9 ;  Estates, 4, 7 

REMEDIES. See Taxation, 4 ; Pleadings, 9. 

REJIOT'AL OF CAUSES. See Courts, 3. 
1. Removal of Causes-Federal Courts-Suficiency of Allegations-P eti- 

tion.-In a petition for removal, allegations that  the joinder of a 
resident and nonresident defendant was made for the purpose of 
preventing a removal, and mere statements that  the joinder was 
fraudulently made for this purpose are  not sufficient. Facts must be 
particularly alleged forcing the conclusion that  the action is separable 
and the joinder was fraudulent and without right. Patton v. Fibre 
Co., 48. 

2. Ganie-Matters of Defense.--A general denial of the liability of the 
resident defendant, and the pleading of the statute of limitations, are  
matters of defense, and canuot successfully be used to support a peti- 
tion for removal. Zbid. 

3. Nnm~c-Prior Actions.-In a petition for removal of a cwuw to the 
Federal Court, for diversity of citizenship, an allegation that a prior 
action on the same cause of action was brought aga nst the nonresi- 
dent defendant, removed to the Federal Court. and t l ~ a t  plaintiff took 
:I nonsuit therein, does not alone h a w  the effect ?f proving in a 
subsequent action wherein a resident defendant is  joined, that  the 
joinder was fraudulent. Z b i d .  

-1. Kcmovnl of Cnuaes-Federal Cour -SuisanceJmnt  To?-t-Severable 
('oi~tro?~o.s?/.-TTliere a town commits a nuisance to the plaintiff's 
special damage by emptying its sewage into a stream Bowing by plain- 
tiff's residence, and a nonresident defendant also commits a like 
nuisance hy maintainirig a tannery therrlon, and the i~uisance of them 
110th arc aggravated 11s the damming of the stream by ailother resi- 
dent defendant, the acts of the three, thus uniting, constitutes a joint 
tort. :1nc1 the nonresident defendant is not entitled to  have the cause 
removed from the State to the Federal Court on the ground that  the 
cause of action against i t  was severable. and complete relief could be 
afforded against it in the Federal Conrt, without reference to a 
f r a u d ~ ~ l e n t  joinder of the resident defendants for the purpose of 
defeating thc jurisdiction of the Federal Conrt. Illoses v. Norgantolt, 
102. 

3.  Rmfnz;nZ of Causes-Diverse Citizenship--Waiw.-Urtder the Federal 
statute the State and the Fetleral courts have concurrent jurisdiction 
over cnuws removable from the State to the Fedend Court, coming 
within its pro! isions between a citizen of this State and a nonresident 
drfendant corporation of another state, with the right of the defend- 
ant  to  remove the cause from the State to the Federal Court upon 
the filing of a proper petition and bond, according to i he requirements 
of the Federal statute, unless this right has in some recognized way 
been waived by it. Butler ti. Armour, 510. 
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REMOVAL OF CAUSES-Continued, 
6. Same-Corporations.-A corporation of another state, existing under its 

laws with the right of conducting its business in this jurisdiction, for 
the purpose of exercising the right in proper instances may remove a 
cause against it from the State to the Federal Court, under the 
Federal statute. Ibid. 

7. Removal of Causes-Courts-Jurisdiction-Pleading~-Waiver-Judg- 
ments-Estoppel.-Where, by consent of a nonresident defendant, a .  
cause is retained in the State court, and the judge thereunder has 
granted the nonresident defendant, within its discretion, time to 
answer the complaint beyond that which the State statute allows, 
3 C. S., 509, the nonresident waives his right to remove, and is  there- 
af ter  estopped from asserting it  by filing a proper petition and bond 
in conformity with the Federal Removal Act, relating to diverse citi- 
zenship. Ibid. 

8. Removal of Causes-Federal Court-Diverse Citizenship-dlisjoinder- 
Parties.-Where a nonresident defendant and its resident foremen a re  
liable for the negligent death of plaintiff's intestate, the former in  
failing to furnish reasonably safe instrumentalities and the latter in 
directing the continuance of the employment thereunder, the liability 
is joint and not severable, and defendant's motion to remove the case 
to the Federal Court for misjoinder of parties, under the Federal 
statutes, will be denied. Carroll v. Products Corpovation, 710. 

RENTS AND PROFITS. See Mortgages, 5. 

REORGASIZATION. See Banks and Banking, 29, 31. 

REPAIRS. See Landlord and Tenant, 1. 

REPEAL. See Statutes, 2, 5, 6. 

REPUTATION. See Criminal Law, 2. 

REQUESTS. See Instructions, 10, 15; Judgments, 15. 

REQUISITIONS. See Certiorari, 1. 

RESCISSION. See Contracts, 10. 

RESIDUARY CLAUSE. See Wills, 5. 

RES IPSA LOQUITUK. See Evidence, 12. 

RESOLUTION. See Banks and Banking, 26. 

RESPONDEAT SUPERIOR. See Contracts, 18; Principal and Agent, 1. 

RESTRAINT ON ALIESATION. See Deeds and Conveyances, 19. 

RESULTISG TRUSTS. See Tenants in Common, 4 ;  Trusts, 1. 

REVENUE. See Taxation, 1. 

REVERSAL. See Courts, 2. 

REVIEW. See Schools, 1 ;  Appeal and Error, 23, 25, 27;  Judgments, 16; 
Reference, 6 ;  Certiorari, 1. 



966 INDEX. 

ItEWARDS. See Appeal and Error, 2 l .  
1. l i e w a r d s - C r ~ m i n a l  Law - Evidence-Issf tee - Q u e s t i o m  f o r  Jur!!. - 

Where the proper municipal authorities have offered 1 reward for the 
arrest and conviction of the one who has committecl a murder, and 
there is evidence tending to show, and p e r  c o ~ z t r a ,  that the plaintiff, hy 
l~twuasion,  had induced th r  one aftcar\\ ards convicted of the offense to 
go with him ill his automobile, and thus delivered the murderer to the 
municipal authorities: H e l d ,  the rights of the plaintiff to the reward 
was properly made to depend upon whether the plaintiff's persuasion 
had induced the murderer to  give himself up, or whether he had other- 
wise vollintarily clone so, the issue to  be determined by the jury under 
conflicting evidence. Russe l l  v. TVilmington, 480. 

RIGHTS. See Mechanics' Liens, 2 ;  Rills and Notes, 22. 

RIGHT'S AND REMEDIES. See Government, I .  

ROADS APIJD HIGHWAYS. See Highways, 1, 3, 4, 6 ,  6 ;  Automobiles, 1 ;  
Principal and Surety, 5 ;  Government, 1. 

ROBBERY. 
1. Robl/er!/-Zt~drctmc~zt-Highu.nys-Forcible T a k i n g  of tc Thii lg of Valz~c. 

-Criminal Law.-As to  the place charged in the offense of highway 
robbery, it  is only necessary for tlw indictment to cbarge that it was 
conin~ittecl in or near a highway, and that the defendant charged 
therewith feloniously alld forcibly took from the State's prorccuting 
witne\s goods or money of any value by violence or putting him in 
fear, etc. 8. v. Holt,  490. 

2. S a m - S t a t u t e s - L f s s  Degrec of S u ~ n e  Crinee-Sssaz~lt--E2:ide?~ee-Wr- 
dirt.-,\n assault upon the person is a rlecessarj mgretlient to be 
chargcd in an indictment for highway robbery, and under an indict- 
me~lt  for this offensc the leswr ileqrec of crime of :ln assault with a 
dcadly weapon, where a pistol is used. is included in the greater 
offense charged, ant1 under conflicting evidence as  to whether highway 
robhcry or an assault only with a deadly weapon has been committed, 
the jury may find verdict for the lesser offense. C .  S., 4639. Ibid.  

3 Strnrr-In.strltctio,(\.-\\'here the indictment is sufficient and the evi- 
dence is conflicting as  to  nhether the defendant committed highway 
robbery or a11 assault with a ilendly weapon, the jury may End for 
the lesser offense, and it  is the duty of the trial judge to so instruct 
the jury, tllong11 a special request therefor had not been aptly ten- 
dered in writing. C. S., 563, 4630, 4640 Ib id .  

ROUTE. See State Highway Commission, 1. 

RULES O F  COURT. See Appeal and Error, 2, Ci, 13. 

RUIX OF PRUDENT hIAN. See Contracts, 22; Negligenc~. 13, 15, 17, 22; 
Jlaster and Servant, 18. 

RUIAE IN SHELT,ET'S CASE. See Estates. 10, 11. 

SAFE PLACE TO WORK. See Negligelice, 1, 19, 24;  Evidence, 16;  Master 
and Servant, 17, 18. 

SAFETY. See Courts, 1 ; Municipal Corporations, 11 ; Automobiles, 2 ; Master 
and Servant, 20, 22. 
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SALARIES. See Religious Societies, 1. 

SALES. See Mortgages, 1, 4 ;  Municipal Corporations. 2 ; Tenants in Common, 
3 ; Executors and Administrators, 1. 

SCHOOLS. See Jutlgments. 1; Statntes, 6. 7 ;  Xechanics' Liens. 4 ;  Taxa- 
tion, 9. 

1. Scl~ools-School Districts-4ppeal and Error-Findings of Pact-Re- 
rietc.-Upon appeal from a restraining order, the Supreme Court is 
not concluded by the facts found by the Superior Court judge in pass- 
ing npon the question as  to whether the county-wide plau of schools 
has been legally adopted as  the statute requires, and its effect upon 
its repeal of a cpecial school district theretofore existing untler special 
statutes relating to the schools of the county, and tlie Supreme Court 
may rerietr the evidence and make its own conclusions of law there- 
from. 3 C S , 5451 (1). Cnirse!/ c. G ~ ~ i l f o r d  Co~otty, 298. 

'7. S C ~ I O O T S - C O I I I ~ ~ I ~  Ilonvd of Cdicrtrfio)r-~lrr~~rgc ill Plnn-Soticc-Stat- 
zrtcs.-Our statute requirinq the connty board of education, before 
chaliginq the sybtem of the scliool~ from ml psisting one, to notify by 
publication, ptc.. interectetl patrons. and in a prescribed way the com- 
mitteernrn of the district included I n  the contemplated ch:mge, is only 
for their meeting to be I i~l t l  iu ml ndrisory capacity, not binding on 
tlie board, ant1 when the statute has been complied with before the 
adoption of wch plans, the action of the board is final without further 
notice, when the 1)rorisions of the statutes on the subject have been 
complied n itli. 3 C S , 5481 ( 2 ) .  Public Laws 1924, Es. Ses., ch. 121. 
Ibid. 

3, Sclroolq-Sckool Districts-Rtututcs-Srcrre~lder of Charter-Yeto Dis- 
trtcts.-Where, i n  conteinl~lation of making a change from a special 
charter district to one authorized under our general statute, the board 
of trustees of the elisting district passes a r~solut ion requesting the 
county lroard of eclucation of the proposed district to acsume full 
juristliction and directinr: tlie ~ ~ e c u t i o n  of quitclaim deed conveying 
title to itq school property, may operate as a surrender of its rharter,  
and ol~jection that the speci,ll district continues to exist and function 
is untenable. C.  R., 5430 Ibid. 

4. A'cltools-School Districts-I8idebtcd1iess of Bpeciol District Inclz~ded in 
Y e w  Otle-Stat~ctcs-Local T n r  Dintricfs.-Where a qpccinl qchool 
district with an existing indebtedness has been included in the crea- 
tion of a 1:irgcr district, the formation of the new district without 
prorision therefor in effect rcfains the indebtedness only on the 
special district incorporated therein. and is valid untler our general 
statutes on the wbject, the old district for the purpose becoming a 
local tax district. School Code, secs. 157. 238. 3 C. S ,  5565. Ibid. 

5. Schools-Comtif utiollcl~l Lazc-Sta tutrs.-The Legislature alone is given 
by our Constitution the power to provide by taxation and otherwise 
for a general and uniform system of public schools. Const. of N. C., 
Art. VII, see. 7. Tnte v. Board of Edwation, 516. 

6. Same-Vilnicipal Corporations-Cities and Towns.-Where, upon peti- 
tion by the school board, the board of county commissioners have 
approved the former finding as  to the necessity of additional school 
houses as  necessary to provide for a six months term therein for pub- 
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lic schools in certain of its districts, i t  is within the province of the 
Legislature to provide for the school buildings, and an issuance of 
bonds for this purpose, without statutory authority, is invalid. Const. 
of N. C., Art. IX, see. 3 ;  Art. V I I ,  sec. 7. Ibid. 

7. Snnte-Goverirnzcizt-Schoo2 Co?nmissionc.rs-P,inctpal and Bgott.-,4s 
a ministerial agent of the State, the duty of the county board of 
education is to maintain thc s i s  months terms of ~lublic schools re- 
quired by Art. VI I ,  see. 7, and determine the necessity therefor, though 
the power of taxation to erect buildings for this purpose is within the 
duty of the Legislature by enacting appropriate stalutes. Ibcd. 

8. Sam+Dc?nurrer.-Where the complaint fails to  show that the county 
commissioners, acting upon the recomn~endation of ;he school board, 
were with statutory poner to issue bonds for  the erection of addi 
tional school buildings to carry on six months terms in certain school 
districts; but to the contrary, a demurrer to the complaint is good. 
Ibid. 

9. Schools-Taxatio?z-Coullty-u*ide I'lans--Statutcs-Eloctio1zs-3~dtice- 
Bond Issues -Where a county-wide plan of education has been duly 
adopted under the provisions of our statute, 3 C. S., 5481, and an 
existing school district has been added to others in the formation ; and 
upon a proper petition the board of county commissioners have duly 
ordered a n  election to ascertain the will of the votei's upon the ques- 
tion of issuil~g bonds for school purposes therein, the result of the 
election approving the issuance of the bonds mill not he impaired upon 
the ground that notice of the election was only published twice in a 
newspaper, when the statute requires its publication three times, by 
reason of the fact that  the notice of the election and that  of regis- 
tration were published in the same issue of the newspaper, and there- 
fore not thus given thirty days a t  least before the election. ~vhen 
there is no suggestion that  the election would have been changed. 
Flake w. Comra. of Anson, 590. 

I 

10. San~c-lla,tdatory and Dircctoru &'tatzitcs.-Under our qtatute requiring 
the publication of notice three times in a newspaper pnhlisl~etl ill a 
county, the f in t  a t  least thirty days before an eleclion, to ascertain 
whether the electors of a school district approved the issuance of 
bonds therein for school purposes: Held, the reqnirrments of the 
statute as  to the first pub l ic~ t io~l  in a newspaper, ett' , aild the giving 
of the specified time are  mandatory if they affect the merits of the 
election, and directory if they do not. Ibid. 

11. Same-Tcc.111~ic.clI Error of Publishi~zg Notice ns  fo the Statute.-Where 
the board of county commissioners has ordered an election to he held 
in a new school district crmted under the provisions of 3 C. S , 5481, 
the ~ a l i d i t y  of the election approving the issuance of the bollcls will 
not be i~ecessnrily aff'ected 1)y the fact that the commissioiiers deter- 
mined that the election should be held under the provisions of one 
valid statute, and tht. published notice erroneously stated it  was to be 
held under a different one. 

12. Sanke-Question.? of Lazo-Issues-Jury.-Where it  appears from the 
judgment and the record on appeal that  the issuancv of school bonds 
for a certain new district were not invalid for the failure to publish 
the notice of the election in three issues, the first a t  least thirty days 
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before the  time of election, a s  a matter of law, no issue lipon th is  
question is  raised t h a t  requires the determination of a jury. In -  
stances where such districts a r e  consolidated, distinguished. Ibid. 

SCIENTER. See Contracts, 10. 

SEALS. See Deeds and Conveyances, 6. 

SEARCH WAKRAXT. See Homicide, 8. 

SECRETARY O F  STATE. See Insurance, 5. 

SEDUCTIOS. See Criminal Law, 8. 

SELF-DEFENSE.  See Homicide, 1,  3. 

SERT71CE. See Insurance, 5. 

SETTLEMENT. See Appeal and Error ,  18. 

SHAREHOLDERS. See Banks  and Banking, 11, 17. 

S H E R I F F .  See Attachment, 3 ; Claim and Delivery, 1. 

SIDEWALKS. See Municipal Corporations, 11. 

SIGNALS. See Carriers, 3 ; Automobiles, 1 

SPECIFIC LEGACIES. See Wills, 16. 

SPIRITUOUS LIQUOR. See Intoxicating Liquor 

ST'ATE BOARD. See Mandamus, 2 

STATE II IGHWAP COMMISSIOX. Sec Highways, 1 ,  3 ;  Principal and 
Surety, 5 ; Government, 1. 

1. Stcitc I l zg l t tmy  Conarnlsszo?~-Dzscret1o?lury Powers-Courts-Cha?~ge of 
IZofctc~Stuttctes-Higl~trn~/s-l~r)~c?zctzoi~.-\There t he  State Hiqhmay 
('ornniisiion ha$ taken o\ cr a i~er ta in  ~ u b l i c  road within :I county, a s  
a link in the Sta te  system of public highwars,  and t h r  county in 
nhich i t  is  si tuate has  ~on t rac t e t l  to loan the  S ta t e  Comrniision a 
certain nmourlt of money to 1~ expended on i t$ improvement, subject 
to the approval of the l o t e n  in issuing bolids for the  Ilnrpoie, and 
t h r i r  ih notliiriq in the c~)ntra i* t  that  would require the  rout(> of the 
existing load to continue a ?  i t  then was laid o u t :  IIeld,  thc discre- 
tionary power rested in the Sta te  Highway Commission a s  to c h a n g i ~ x  
the route, vestilly in tllenl by statute,  will not be interfered with by 
the court\ a t  t h r  snit  of the  taxlxljers rwiiling in a corpordtcd or 
unincorporated t o n u ,  contending t h a t  they would not have voted for 
the  bond iisue except upon r rprese~l ta t ion made to them that  the 
then clxiitinl: route noultl not 1)r chnnged. As to whether nn unin- 
corporated t o n n  i\  a "principcal town" n i th in  the  meaning of  the  
statute.  Qum r.  J o h i ~ s o r ~  c. Con~rs .  of W a k e ,  5G1. 

2. Snm~- ( ' o?1 t i~au t~ -4yreemo~t s  Made Beforehand a s  t o  Excrctse of Dis -  
r r e t i o n a ~ y  Po?cera.-The Sta te  Highway Commission, neither hy con- 
t rac t  nor otherwise, can he controlled beforehand in the  exercise of 
i t s  discretion, conferred on i t  by statute,  a s  to the change of location 
of a public highway. Ibid. 
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STATES. See 1)eeds ant1 Co~iveyances. 5. 

STATE'S PXISOS.  See Highways,  6 ;  Prirlcipnl i111cl Surety.  6.  

SThTU'I'I<S. See I ~ ~ s t r u c t i o ~ ~ s ,  1 ,  2, 5. 1 3 ;  \Tills, 7, 10, 12, 1 9 :  Deeds and  
C:oli\-eya~lctx 2. 2. 7. I S :  Highwnys. 1 ,  3. 4, 5,  7, 9 :  Refe:ence. 1 ; Estates,  
1,  ti: 111surn11c.e. 3. 17 : Claim a l ~ d  r ) e l i~e rS .  1 : (Irimi11:ll Ii:lw, 2, 8 ;  
J u d g m t ~ ~ ~ t s .  2, (i, 12. 21 : Taxa t io l~ ,  1 ,  4. 5 .  7 ; I'le:ldings, :!, 9 : Dcscrnt and 
1)istribution. 1. " lIl11licil1:11 ( : o ~ . ~ ~ o r a t i o ~ i s ,  4, 5, (i. 8. 15:  HnrlBs m i l  
I h ~ ~ I c i ~ i g .  17. 21, 22,  2.5: I%ills i ~ n d  A-otes, 12, 16, 19, 22 ; Fertilizers. 1 : 
Schools. 2, :1. 4, 5 ,  9. 10, 11 : A c t i o ~ ~ s ,  6; l l r cha~ i i c s '  I , i e ~ ~ s ,  5. i : C'orl~ora- 
tious. 2 : 1"tb11:111ts in C'onm~ou. ::, 4, 9, 12 : Evitleace, 9. 10, 11, l f i  ; ('on- 
flict of 1 ~ 1 w s .  1 : I ) r :~ i~ i : i a ,  1 )istricts, 1 : l h l~ i i t y ,  7 : G o r t > r ~ ~ m ~ ~ l t ,  1 : 
Hoinicitlr. S :  S c g l i g t ~ ~ ~ v c ~ .  16, I S :  Trus ts ,  1 : E:sec~~tors  ;ind Adniinistrn- 
tors, 1 : JInstcsr a11t1 Servaut,  S. 11: Robbery, 2 ; Sta t e  H;igh\ray Commis- 
s io~l .  1 : S I I ~ I I I ~ I I S ,  I : Arrest ,  3.  

I. Kttrtrctc's---(-'omtit trtioirrtl L,rccc.--1ir i'olitl iir I'nrt-I,c{j;.slntit.c Iiitcirt- 
C'oirstit~tliotitrI iic 1'tri.t.--\Vliere :I s ta tu te  iml)osts 21 liccsnsc tax  fo r  
I i u ~ ~ t i n g  g:lnle 1111ori t he  r e s i t l r ~ ~ t s  of the  coniity, a m  a larger  t a x  i s  
i i l~ l rowl  nlmll tl~c, r r s i t l e ~ ~ t s  of otllcr coluitic~s thereof, t l ~ c  legislative 
i ~ i t t ~ ~ i t  ~v i l l  1101 IN, (.011st1.11eil to lrtvl~lit t l ~ e  r ( 4 d e n t s  b~?yoiid t he  county 
I~om~tl :~r ics  t o  hunt the  g;tmc therc i~r  without the  yay~nei i t  of m y  t a s .  
a ~ ~ d  they a r c  rc,clniretl to  pay t l ~ c  s;ime t a x  iinposetl on t h e  residents 
of t he  c01111ty. h', r. l l trr7ilr~,  184. 

2. S t t r t n t c s - - ~ i ~ t c ~ i ~ p r ( ~ l a l i o i c - I : c ~ ~ c ~ r ~ l  7)!/ In~pZic~ntic~ir.-Tl~e 1:1w clors not 
f:?vor ;I co~lstructioil of n I :~ t e r  s ta tu te  t ha t  relienls a ~ r i o r  o i ~ c  on 
the  snme snt~ji'c.t-~n:lttvr 11y in~l~l ica t ion ,  or withont express words to  
t l ~ t  effcct, n ~ r d  will not so c ~ ~ n s t ~ ~ ~ r  i t  u~l less  i t  clearly appears t h a t  
t hc  lepisl;~ti\-c intent was  to tlo so, :~nt l  the11 only tc. the  e x t w t  t h a t  
is  nec4ctssilry to  111:1kr :I construc~tion of t he  two s t a tu t~ l s  coonsistent an11 
reasolli~lrlc. Litc'hficld L'. Kopc'r. 202. 

3. Strm-l~cricks tcirtl I~trir7~itt~/.-C, S.. 423, 1111tlc.r wl~ic l i  action must be 
11rolli.llt :~g :~ ins t  :I s toc~l~l~ol t l r r  of :I hnnli since 11econiing insolvc~nt to 
enforce, his i~ t l t l i t io~~;r l  l i i~bil i ty on his slinres of stock therrin,  1 C. S.. 
237: 3 C .  S.. 218 ( a ) .  219 ( a ) ,  is  by cl~ayrter 4. Public 1,ams 1921, 
cstentletl to an  action by  t h r  recrivcr to  r w o r e r  thewfor  t o  ten Sears 
from the  discor(,ry of t hc  cwntliticw of thc insn11-ent l~niili. ('. S., 240. 
Ibid.  

4. Ro?tbc-Ttrtcirt,-\171~ile Iry a c~ iml~ lc t c  or entire codification of the  laws 
npoll :I ~ ~ e r i f i c  snlrjwt. fo rmr r  s t a t ~ ~ t e s  u11o11 the  su l~ j ec t  may I,e con- 
strurt l  to  hart Ireell rrl)e:~lctl lry irnlrlic:ltio~l when not therein included, 
the  p r i~~e i l r l e  will ]lot i11)ply \rhen from a proper in te i 'pre ta t io~~ of the  
cwlifietl l a w  i t  :ll)lre:lrs tli:rt t he  lcy+lntirr intent \vu;i. only to  c~nlarge 
the  former 1i11r. 11)id. 

3. ~~(rr,rc-Rcpc~trlii~~/ Clarrsc'.-The ~ocl i f ic i~t io~l  of the  lavrs by legislative 
e~ lac tmrn t ,  rel~e:lling nll lnws in conflict therewith,  does not repeal a 
for111c.r 1:11r u p o ~ i  t h c  same snlrject-matter when i t  apl>ears by proper 
interprc'tation t11:rt the  l rg is la t iw intent by the  later law was  to 
erl1:rrge t l lr  provisiolls of tllc former one. Ihid.  

6. Stnt~rtcs-Xepc,trI-Rrhools-School Districts.-Hcld, i-he school code 
n ~ ~ d e r  whic~h :I county board of education may change from a n  exist ing 
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system of ~ u b l i c  schools to that  therein provided (Public Laws of 
1023. cli. 136. art .  6 ;  3 C. S., 5481), expressly repeals all former laws 
in such instances, including a provision in a special act providing that 
the school district therein created shall continue to be an illdepenilent 
school clstrict, and sliall hare  exclusive control of its public free 
schools. Cul t se~  1.. Gttilford Co?i)ztl/, 298. 

7. Statrrtes-Zi~tc~.p~-ctatio~l-Schools-iCchooZ Districts.-Statntes relating 
to ;i change of school districts within a county a re  to he liberally con- 
strued to effectuate the legislative intent. Ibid. 

8. rStatrctcpo-Vrc~iicipnl Co~.po~-atio?z,q-Police Powers-Coi~sti t l i t io~tal  Law 
-Di~rr~in~~i~rtrtioi~-Ccrtio~~ari~-~Vhere, in pursuance of authority con- 
ferred 11y s t :~tute  a city has divided its territory into cer ta i i~ zones or 
districts. giring an  insl~ecttrr certain judicial powers as  to kind or 
class of buildings to be erected therein, under a board of adjustmellt 
a l~t l  rrview. l~rovitlinp also for certiorari to issue from tlie courts, the 
rt~cliii~.rn~cnts for ri1c.h zonc or district 11nifi)rni 311c1 for the health. 
inorals alrtl strfrty of its citizrns. is a valid exercise of swll I>o\vers. 
both as  to tlie statute conferring the same and the ordi~iance, and is 
lint c.ontr:lry to o11r orqanic law inhibiting discrimination. :3 C. S.. 
25iG ( r -aa ) .  Hardei? c. Raleigh, 393. 

9. Satnc,- Orr.soli~rc-l.'illi~~g Stat io~is  - Autonrohilcs. - TVhere there has 
been unifolmity in the creation slid esercise of the authority under 
an ordinance l~asarti in pursuance of statute, in refusing to lxmiiit the 
errction of ;I gasoline filli~lg station in a proper district, there is no 
violation of the Constitution agaillst discrimination. Ibid. 

10. iStatlctcs--Declarntor~~ ~Stccttctc-Iiisicrn?zce, Life-Xedical Exarninatio?z. 
The anienil~nent by ch. 82, Public Laws of 1926, to C. S.. 64G0, was 
declaratory of tllr existing law with regard to tlie medical esamina- 
tion of tlie al~plicant for :I policy of life insurance. .IIcSeal r. 111s. Co.. 
450. 

11. S t a t l c t c s - I ~ t o ~ p ~ . e t ~ ~ t i o ~ ~ - C T e r k s  of Cowt--Certificates -Deeds and 
Co~crcllrri~c~r.?.-The reqnireinents of 3 C. S., 3306, that  the clerk of the 
court shall pass upon the sufficiency of the probate of a deed, is man- 
datory and not directory. TT700dTicf 1.. Toodlief. 635. 

STATUTE OF FRAUDS. See Contracts. 3. 

STATFTE OF I,IJIITbTIONS. See Mortgagrs. 6. 

STIPULATIONS. See Ins~irance, 18, 20, 21: Landlord and Tenant, 1. 

STOCK. See Corporations, 2 :  Wills, 15, 

STOCKHOLDER. See Corporations, 1. 

STRElSTS. See JIunicipal C'orlmrations. 3. 5, 6, 11. 15. 

SUEROGATION. See Banks and Ranking, 6, 7, 12, 14; Bills and Notes, 9; 
Equity, 3. 4 ; Mechanics' Liens, 3 ; Municipal Corporations, 9. 

SUBSCRIPTION. See Corporations, 2. 

SUBSTANTIVE EVIDEXCE. See Evidence, 6 :  Segligence. 14. 
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SUITS. See Pleadings. 2.  

SUJIMONS. 
1. Rumn~ons-Process-Statutes-Courts-Just of the Peac+Supcrior 

Courts-special Appearances-Alloti@tts.--me same rcLquirements a s  to 
a proper service of summons in a civil action issuing from the court 
of a jnstice of t h ~  peace mnst be observed by the process oficer as  
from the Superior Court, C. S., 1500, Rule 16, and where a copy thereof 
is not served a t  the time of its reading to the defendant, the service 
is invalid, and the action will k dismissed on special appearance and 
motion, when the defendant hac preserved this right by a like motion 
in the court of the justice of the peace. C. S., 1487, 1458; 3 C. S., 47% 
Pass v. Elias, 497. 

SUPERIOR COURTS. See Judgments, 7 ;  Summons, 1. 

SUPREME COURT. See Appeal and Error, 3 ;  Courts, :!; Pleadings, 3 ;  
Habeas Corpus, 3 ;  Federal Courts, 1. 

SURETY. See Bills and Kotes. 10;  Mechanics' Liens, 2, T 

SURREKDER O F  CHARTER. See Schools, 3. 

SCRTTVORSHIP. Sre Tenants in Common, 9. 

SUSPENSIOS OF JUDGUENT. See Criminal Law, 4. 

TAGS. See Bills and Xotes, 16. 

TAXATION. See XIunicipal Corporations. 1, 3 :  Schools. 4, !); ConstitntionaI 
Law, 6 ;  Game, 2.  

1. Taxatiot~CmtstitutimtaZ L~LL,--Statutes-Re~elztte-Jfachiiler~ Set- 
Count?/ Com?)%issionos-12eltnluation of Property.-A statute that pro- 
vides for the revaluation and equalization of the value of property 
by the colinty commissioners, to be lovied in accclrdance with an 
existing constitntional s ta lnt t~,  is not in its strict sense n revenue law, 
requiring the separate readings before each branch .om the Legislature 
upon the separate days, e tc ,  prescribed by Art. I1 sec. 14, of the 
State Constitution, but is in the nature of a machinery act, which 
does not fall within thiq con\titutional requirement. Hart  v. Conz~s. 
of Burke, 161. 

2. T n x n t i o n - C o ~ ~ ~ t r t ~ i f i o ~ t c t l  Lazc-Clnssificntio)~ of Property-L7nifwmill/. 
Under the provision.: of a statute authorizing the county commission- 
ers to  reassess, revalue and equalize property therein for the purpose 
of taxation, the determination of the commissioners thereunder is not 
objectionable a s  not being uniform when the assessmf'nt of each class 
of property is uniform within its onn  proper classificotioa. I b i d .  

3.  Taxntion-Cou1~tic~-~2s~es~~mr~~t-Rcval~~atio~~-3~otic~-Co1tstit~1tional 
Lnw-Where a statute aiithorizes a county through il s commissioners 
to revnlnt~ and rraksws the yrollertg therein for tr~sation, and ac- 
cordingly the board fixes n time therefor and adjourn!: for the purpose 
of having formulated the necessary information upon which they 
should act, and notice of the time for the taxpayers to be heard has 
been incorrectly published in a newspaper, and verb:~llg a t  a certain 
day of the week and month, and correction likewise made sufficient 
to appraise the taxpayers in time to appear before the board and be 
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heard : Held, the proceedings of the commissioners will not be de- 
clared invalid by reason of such error. Ibid. 

4. Taxatio~Counties-Statutes-Remedies-AppeaCourts-here the 
property owner is given sufficient notice to appear before the board of 
county commissioners and object to  the valuation placed on his prop- 
erty for taxation, and fails to do so and pursue his remedy by appeal 
in accordance with the remedy prescribed by the statute applicable, 
he may not by independent action proceed in our courts to object to  
the valuation on his property fixed by the commissioners. Ibid. 

5. Taxation-Automobiles-Local Agent-Sales Agent-Revenue Act of 
1925.-Where the local dealer in automobiles has paid the license tax 
of $500 required by section 78, Revenue Act of 1925, and in conformity 
with the statute has kept the license issued properly posted a t  its 
located place of business, the ten-dollar tax is not required to be issued 
to its sales agents within the territory prescribed for  the conduct of 
the business of a local agent, working directly thereunder. Trade 
Association v. Doughton, 384. 

6. Taxation - Payment of T m  - Actions-Injunction.-The plaintiff's 
remedy for contesting the validity of the ruling of the State Commis- 
sicner of Revenue in rrroneously classifying him as one buying and 
selling real estate under section 30, ch. 101, Revenue Act of 1925, is 
by paying the tax under protest and suing to recover it. C. S . ,  7979, 
there being no question a s  to the legality of the tax thus imposed, and 
there being no element of an equitable nature involved, the remedy 
by injunction is unavailable. C. S., 858. Ragan v. Doughton, 500. 

7. Taxution-Statutes-Exemptions-Interpretation.-laws exempting re- 
ligious, charitable, etc., organizations from a tax imposed are strictly 
construed, and require express statutory words or expressions to that 
effect, or the exemptions claimed follow by necessary implication from 
the language used in the statute. Rich v. Doughton, 604. 

8. Same-Inlcerita~tce Tax-Religious Organizations-Domestic Corpora- 
tions-Foreign Corporatiorrs.-Our statute exempting from the inheri- 
tance tax "legacies or property passing by will or otherwise . . . 
to religious," etc., corporations not conducted for profit in this State, 
applies only to such a s  are incorporated under the laws of our State, 
and not to those existing under the laws of other states or foreign 
countries, and only operating herein. Ibid. 

9. Taxation-Schools-Purchase of Lands-Bonds.-Without legislative 
authority, a board of education of a county may not purchase addi- 
tional land for school purposes, or the county commissioners issue 
bonds for the purpose, and an injunction will lie against their doing 
so. Eobertson v. Board of Education, 765. 

TAX DEEDS. See Deeds and Conveyances, 7. 

TELEGRAPHS ASD TELEPHOKES. See Contracts, 4, 6 ;  Criminal Law, 1. 

TENAN'S IN COMMON. See Estates, 6 ;  Issues, 3. 
1. Tenants in  Common - Deeds and Conveyat~ces - Possession-Title.- 

Where tenants in common divide the lands held among themselves by 
deed, the deed so given is for the purpose of severing the tenancy, and 
does not affect the title under which they hold. Qarris v. Tripp, 211. 
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TI~2SASTS I S  C'OlIMOS-Cotr tit! I ( (  d 
L~( ' cc t t rc - l f r~ . i td  atrtl 1T'ifc.-Tno sisters are  tenants in common of a 

tract of land:  one sister and her Iiusbmld releases a one-half interest 
therein by :I deed to tlie other sister and her husband: Held, only 
the tenancy is secured, and no new estate is created. Ihid. 

:: rl 'c~ci~tts rtr  ('ottrtnoi~-Sulc for Di~isioir-Pn?/ttlet~t of l'rcrchase Price- 
Il'itlc - (%ri?-1s - Jrtdgtnc irts - Dceds a ~ r d  Co~zz'e!jccrrces-Statrites - 
Where, under a petition of tenn~its  in common, lalids are  sold for 
tli\isio~r untlrr the provi~ions of ('. S .  3241, title to the lands held in 
common n ill not pass to the pnrc.haser until tlie purchase price has 
bcen paid, ant1 a deed r\wutc>d to the purchaser by the one appointed 
to sell rnlder the ordcr of the court. C?och-er c. T7atru, 422. 

4 S(z~trc-Hrrshtr~rd a ~ d  I17rfc-Eatafca 7 ) ~  E~~t i re t i e s -~T~rc~~?~~c i~ t s -Res lc l t -  
itrg Trztsts-1)ced~ arrd Cot~cc! jn1zf~e~-Prol )~r tc -~9tn t1  tts.-Where the 
wifc  lone i\ mtitletl to a cleccl in the severance of her intereqt as  a 
~ ( W I I I ~  in (aonlmou of l:ind< sold for (11vi<ion, un(1t~r C' S., 3241, and in 
ltroccwli~~g\ t l~ r rcm~t le r  it i* erroneonsl~ ndjudqetl b r  the court that  
tlie tlced be made to her and her husband by entireties, the title will 
innw onlj to licr untler a resulting trust,  and the husband cannot 
acquire b j  snrvi\ orsliip. IIcld f~ct-firer, that as such transaction falls 
~3 itliin the intent nnil nirwiin:. of ('. S., 2515, the special formalitirs of 
l 1 r o l ~ t c ~  of :I ( 'o~~ve>nncc h'twecn huihand ant1 n i f e  for him to acquire 
hvr titlc nould be lacking I b ~ d .  

5 Atrttrc-('olor of Tit7(--1dt~rsc I 'oqscsstOt~-?'~tZe-C~~~~~tr(~ct  to 1'1~1- 
clrrz\c -('olor of title for the wife's vqx~ra te  estate in lands tha t  will 
ripen title by :~tlrerse po~\ehhion in those claiming under the husband 
by survivor~hip, cannot he acquired under a. consent judgment condi- 
tioned upon the future D:L> ment of the purchase price in proceedings 
nndrr C S.. 3241. Ibid. 

G .  Snnic-brtdgn~c~nt-Estopp~7.-In proceediugs in clissolution of a part- 
nership hetwetxn tlie husband, who has no right of su .vivorsliip in his 
 wife'^ Imdq and another, it has been determined by judgment of the 
court that  tlie pnr tner~h ip  had purchwsecl only the i n t ~ r e s t  of the 
hnslt:~nd in the eqtate of his wife, held h ~ .  her in common with others. 
tlie question of the wife'\ title to  tllr Lands is not determined, and 
the doctrine of estoppel does not apply. Ib id .  

7 .  Nn~nc-4rctJptnort-C'olor of Tit7c-Pnrtttership-rlsscts -Where, in the 
dissolution of n lmrtner4iip upon the death of one of' its members, i t  
has heen ndjudqed by the court that the assets of tl e firm consisted 
in part of whatever i n t c w ~ t  the tleceasd hnshxnd may have had in 
certain lands his n i f e  held in common n i t h  others, and i t  is made to  
appear that  the husband had no ~ u c h  iuterest therein, such judgment 
may not be considered as  color of title that  will ripen the title under 
ntlrersc possewion. I7iid. 

8. Torn11ts i r ~  Coit~nro?z-Joint Te~zntzr.ic.s-needy nttd Cotzve~ances-The 
incidents of joint te~iancy, when the right of survivorship applies, 
arises by the contrwt of the parties, and a r e  of the fourfold character 
of the same interest acquired from the same party under the same 
conveyance, commencing a t  thb same time, and held by one and the 
same undivided possession. 13ut.totz v. C'ofieZd, 505. 



INDEX. 975 

TENANTS I S  COMMOS-Continued. 
9. Sa  wte-bus .-lccre8ce?~di-Rur%i2)ot-ship-Etat 1ites.-The act of 1784, now 

C. S., 1735, abolishes the right of survivorship in  fee i11 joint tenancies, 
but not joint estates for  life. Ibid. 

10. Satne-Cononzofl Leu.-Where the necessary elements thereof es is t  in 
the  conveyaim? of an  estate in lands, the  law favors the interpretation 
that  a joint tenancy is  conveyed under the  common-law rule, i n  the 
absence of statutory restriction, and of restrictive, esclusive or  e s -  
planatory words of the  conveyance manifesting a n  intention to  create 
a tenancy in  common. Ibid. 

11. Sen~c-Childreio-"Per Capitan-"Per Stirpesn-Deeds a)td Conucyances 
-TVills.-A deed or  devise of lands to the  two  daughters of the  
grantor or  testator for life, and then to their  children, without par- 
ticular ilesigiiation, but a s  a class, upon the  falling in of the particu- 
l a r  estate the  "c.hildre~l" of the life tenants take  per  cupita and not 
per stirpes. Ibid. 

12. Sut~la-Pnttit~oi~-8tntrctes.-IYhere the life tenants under a deed or  
will take  a i  joint tenants with remainder over to their  children, who 
t ake  per capita, t he  life tenants may not have their  estate in the 
lands divided under the  provisions of C. S., 3215, 1746. Ibid. 

13. P'e>icrnts in C'nn~niu1~-Oz~~e7ty-.Judgme~~t~-Li~~~itntio1~ of Actions- 
Sotice-Parties.-Where the commissioners to divide lands held by 
tenantb in ctomnioil award owelty to  one of them to  equalize h is  share  
with the  other, t he  ten-year s ta tu te  of limitations begins to run f rom 
the  confirmation of the report  by the  clerk, approved by the judge, 
('. S.. 3232. and the fac t  t ha t  the  clerk has  not docketed the  judgment 
in the  seven years, a s  between the  partieq having a t  least  constructive 
notice of the  proceedings, does not alone repel the  bar  of the  statute.  
C. S., 3230, 3231. Cochl-an 1;. Cotson, 663. 

14. Tena)tts i n  Common-Vortgnye,s-Ouster-Limitation of Actions.-- 
Where a mortgage is made to a tenant in common by the other tenants 
therein, it is  an  ouster t ha t  puts  them to  their  action aiid commences 
the running of the s ta tu te  of limitations, either under seven years 
color, C. S., 428, or under twenty years otherwise. C. S., 430. Crews 
O.  Crews, 679. 

TEXDER. See Vendor and Purchaser,  1. 

TIMBER. See Deeds and Conveyances, 13 : Equity, 5. 

TIME. See Insurance. 21. 

TITLE.  See Judgments, 2 ;  Deeds and Conveyances, 1, 19, 20; Evidence, 2 ;  
Mortgages, 6 ;  Tenants in  Common, 1. 3, 5 ;  Estoppel, 2. 

TOOLS AND APPLIANCES. See Master and Servant, 20, 22. 23. 

TORTS. See Master and Serrant ,  4 ;  Negligence, 6, 21;  Actions, 5, 6 ;  Plead- 
ings, 14. 

TRACKS. See Criminal Law, 7. 

TRAFFIC LAWS. See Automobiles, 4 ; R'egligence, 16. 

TRANSACTIONS W I T H  DECEDENT. See Evidence, 9, 10;  Wills, 12, 
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TRANSCRIPT. See Appeal and Error, 4. 

TRANSPORTAl'ION. See Carriers, 1 ; Arrest, 3 

TREASURER. See Highways, 7. 

TRESPASS. 
1. Trespass-Huband and Wife-Implied I?zvit~c.--A wife who accom- 

panies her husband in his automobile to the defendant's place of 
business in search of work, when the husband has been requested to  
do so by the defendant, or his authorized agent, and he has parked 
a t  the place used by the owner on his premises for that  purpose, is a n  
implied invitee. Brigman v. Constructior~ Co., 791. 

2. Same-Negligence-Master and Setwant--Employer and Employee- 
I'rincipal and Agent.-While ordinarily one who is a n  implied invitee 
on the premises of another cannot recover damages for a personal 
injury caused by conditions that  are not observable as  a danger or 
menace to safety, this rule is not applicable when the injury occurs 
through the positive act of negligence of the owner, or the act of his 
authorized agent when in the performance of his duty to the owner. 
Ibid. 

3. Same.-Where, a t  the request of the authorized agent of a manufac- 
turing corporation, one seeking employment has r12turned to the 
premises of the concern in an automobile, accompanied by his wife, 
and parked his car a t  the customary place therein, the defendant 
corporation is liable in damages in the wife's action therefor for the 
negligence of its employee driving a truck backing into the plaintiff's 
automoble, proximately causing a personal injury to  her. Ibid. 

TRIALS. See Election of Remedies, 2 ; Evidence, 26; Reference, 3, 4 ;  Banks 
and Banking, 21; Appeal and Error, 24, 25, 27. 

TRUCKS. See JIaster and Servant, 6. 

TRUSTS. See Ranks and Banking, 16; Wills, 11 ; Estates, 8 ; Deeds and 
Conveyances, 20. 

1. Trusts-Deeds and Conveuances-Resulting Trusts-Husband and Wife 
-Statutes.-When a deed from a husband to his wife is sought to be 
set aside by his creditors for fraud, C. S., 1005, 1007, evidence tending 
to show that  she had a resulting trust by reason of her having con- 
veyed the same land to her husband without consideration moving 
to her, is inadmissible under the principle that a grcmtor in a deed 
to lands may not engraft a resulting trust upon his coweyance of the 
fee-simple title with full covenants and warranty of title. Tire Co. 
v. Lester, 642. 

2. Same-Evidence-Burden of Proof.-It is upon the one seeking to 
engraft a par01 trust in his own favor upon a conveyance of the fee- 
simple title, when permissible, to establish his right by clear, strong, 
and convincing proof. Ibid. 

ULTRA VIRES ACTS. See Banks and Banking, 1 ; Municipal Corporations, 1. 

UNDUE INFLUENCE. See Wills, 14. 

UNIFORMITY. See Taxation, 2.  
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USES. See Bills and Notes, 10, 14;  Wills, 11; Estates, 8. 

TALUE. See Taxation, 1, 3 ; Bills and Sotes, 8 ; Robbery, 1 

VENDOR AND PURCHASER. See Deeds and Conveyances, 3 ; Contracts, 14, 
25, 26, 27, 2 8 ;  Bills and Notes, 1 3 ;  Constitutional Law, 1; Fertilizers, 2, 
3 ;  Judgments, 11, 13. 

1. T'etcdor a~ ld  Purchaser-l~~tomobiles-Co?zfract.r--Partial Pa!/ments- 
rl'cndcr-.lleasure of Dn-mugc.s.-Where a credit company, to whom a 
dealer had sold a contract and notes upon a partial payment plan, 
has possessed arid wrongfully sold the car after full payment of 
arrears had been tendered by the purchaser of the car, the measure 
of damages in the latter's action is the fair market value of the caf 
a t  the time of the refusal of the tender of payment, not exceeding 
the purchase price, less whatever amount he may still be due the 
seller under the terms of his contract. Epley v. Credit Co., 661. 

VERDICT. See Robbery. 2 : Criminal Law, 3 ;  Damages, 1 ;  Issues, 1, 2 ;  
llunicipal Corporations, 10; Evidence, 23 ; Judgments, 13 ;  Instructions, 
12. 

1. T70'dict-I5sltes-Ittte1prctntion -Where the verdict of the jury has de- 
termined that the leased premises was rendered unfit for the purposes 
of the lessee. which, under the terms of the instrument may terminate 
it, if of sufficient c20nsequence, the verdict to another i<sue that the 
repairs were made in n reasonaQle time should he construed to har- 
monize with the first one. Arc7~z'bald v. Swaringen. 756. 

TESTED ISTERES'I'S. See Wills, 2 ; Estates. 13. 

TESTED RIGHTS. See Courts, 2. 

WAIVER. See Courts, 4 :  Insurance, 2 0 ;  Evidence, 3 ; Appeal and Error, 1 7 ;  
Removal of Causes, 5, 7; Judgments, 18. 

WARSINGS. See Automobiles, 1 ; Railroads, 6 

\Y,IKRANTT. See Mortgages, 1 : Bills and Kotes, 14 ; Contracts, 16 ; Deeds 
nnd Conveyances, 21. 

W A Y S  O F  KECESSITY. See Highways. 8, 11. 

WIL1,S. See Limitation of Actions, 1: Estates, 13. 
1. Tl'ills-Iizterpretatio~z-I~tte~zt.-A will is interpreted in accordance with 

the intent of the testator, as  gathered from the language used in the 
entire instrument, which may he aided in proper instance from the 
circnmstances surrounding him a t  the time the will was executed. 
Scales v. Barringer, 94. 

2. TTiZls -Interpretation - Estates-Vested and Contingent Interests.- 
Where there is uncertainty as  to the time or person in the creation 
of a devise or bequest, the interest in the property is contingent and 
not vested. Ibid. 

8. Name-Descent and Distribution.-A devise of a certain described lot 
of land to the testator's daughter for  life, giving her the power of 
sale upon ascertainment of the value of her life estate with equal 
division of the proceeds among the testator's children or their repre- 
sentatives, and if she should not exercise the power, the land to be 
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sold aftor her clentl~ for a like cliriaion : Held, the estate in relxainder 
clotv 11ot vest until e i t l i ~ r  the power of sale under the mill has been 
oser~isr t l  117 the first taker, or  a t  her death;  and the children of the 
testator. or their "rrr)resc~ntativesSs' a s  thc caw may bc. who have 
( l i d  11rforr the happening of c i th r~ .  event, have no interest descendible 
to their I ~ r i r s  a t  lun- or su1rjec.t to their derise. Ihiil. 

4. 1T~ills-I1itc11f-l1rtci'~1rctntio1r-Srrri'or11~(7it1g Ci~'cro~tsfrc~~~:ea.-The intent 
of the tcstiittn.. ;IS ,-athered from the relcvant I i ingua~e uspcl in the 
will, co~is t ru r~ l  in its entirety. will control its interpr~'tntioii, ant1 his 
sni~rcnu~din:: circ~unstances will also be given considel,iltion that  may 
11:1rr c.lcnrly inflncwretl hinl in maltin,- a clisposition of his propertr. 
roir ,lt.it~klc 1'. Jlissio~inr!~ C I ~ ~ O I I ,  121. 

5. Str~~ic'-Kcsitlrtn,.!~ ('1rrrcsc.-A resitll~ary (,lause of n will. wherever 
11lacrtl thercii~, will he givc.11 effect :IS snch when hy correct interpre- 
tation it appears that it wils in conformity with the testator's intent, 
whether referc11c.e is tlierc~in made to i t  ns the residue of the estate 
: ~ f t r r  slwcific bequests or devises are provided for, or the words "rest" 
or " rcw~:~ i~~der . "  etc.. are  used by him. I l~id.  

6. I ~ i l l . s - T ~ i f c r g i ' c t r c t i r t i o t i - l 1 t . T 1  conrts will constr.ie a \ d l  a s  a 
whole. giving eac2h word al:d phrase effect to carry out the intent of 
the testator, and hnrmonize thc langnnge therein employed when such 
interl~retation is reasoi~ahl(~ for the purpose. Robo-ts z'. S'nut~ders, 191. 

7. Str~n.c'-Stcttrctcs-Fcc Sint.plc-Prcs~l~~~ptiorr.-The stnt.ltory presump- 
tion thnt a tlerise of liilld shall be cons t r~~ed  in fee. et:., gives way to 
thr. intent of thc testiitor 21s g:ttlierwl from the proper constrl~ction of 
the instrument ns a related Ivholr. C .  S.. 41GY. Zbid. 

8. Sotiic2-F:stccfr>s-Life Fsfutcs.-Under a devise to the tcstntor's wife of 
a11 of his "cstate, real anti p~rso i~a l . ' '  and 1ry a later paragraph all of 
the rest of the testator's property "as above stilted." dur i~ ig  her widow- 
liootl, and shoultl she rem:lrry her dower "accordi~ig to law" : Hcld, 
only ;I life estate. according to the testator's intent, is given to his 
witlo~v. trntl her coilveyinlc.e ctf a fee-si~uple title is ineffectual, the 
statutory presumption of a fee-sirul~le title being inoperative. Zbid. 

9. I~illn-r)ct:iscs-Hei~~s-Z~~~?rt~-E~~tftfcs-R~~n~niiider.~-Co~rtingo~t Limi- 
firtioris.-\\'here :I testator devises c3ert;iin of his lancls to his son "and 
his heirs." the tlerise will he c o ~ ~ s t r ~ i e t l  to convey to the son the fee- 
simple title, but were imnledirltely followed in the s a a e  item by the 
words "and if no heirs a t  his death, to return to his nearest relations," 
n different intent is evitlencetl. ~ 1 ~ 1  the words "heirs" in the latter 
c.lnuse will be intrrpretetl a s  children. and upon the h:ippening of the 
contingency his ncxarest relations will take under the application of 
the doctrine of springing or shifting uses. Jfllasseiigill v. -4bel1, 240. 

10. Satnc-Statutes.-\\'llerr a devise of lands is limited over should the 
first taker die withont heirs, evidencing that  the intent of the testator 
made the contingency to depend upon his dying without issue, C'. S:, 
1739, has no application. Zbid. 

11. Snme-Deeds ( L I I ~  C O ? ~ C C ! ~ ( L ? I ~ ~ ~ - C S P S  aria Trrtsts.-h devise of land to 
the testator's son and his heirs, and if no heirs. with limitation over: 
Held, the soil takes a fee simple, subject to he d e f e a t d  should he pie 
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WILLS-Con tinued. 
without leaving issue, in which event the limitation would take effect 
under the doctrine of springing or shifting uses, and he could not 
convey a fee-simple absolute title. Ibid. 

12. TT7ills-Evidence-Transactions and Communications-Deceased Persons 
-Statutes - Benelicr'uries - Executom and Administrators.-The rule 
that one interested in a will as  a beneficiary and executor may not 
testify to any transaction or communication with the deceased bene- 
ficial to his own interest, unless in rebuttal, under the inhibition of 
C. S., 1795, does not apply to his testifying to the identity of certain 
papers a s  being those which he had previously seen in the testator's 
presence; nor to the fact that  it  was the same "will." when only for 
the purpose and effect of the identification of the sheets in question. 
In re Mann, 248. 

13. Wills-Devise-Lands-Estates-"Heirs a t  Law"-Descent and Distri- 
bution-Personalty.-Where the testatrix had died leaving her surviv- 
ing no husband, nor lineal descendants, nor father, nor mother, nor 
brother, nor sister, nor issue of such, and has by the espress terms of 
her will devised certain residue in her lands, transmitted by descent 
from her father, to her "heirs a t  law," these heirs taking under the 
same tenure the same quality and quantity of the estate, acquire the 
lands a s  if transmitted to them under the Fourth Canon of Descent, 
and not as  purchasers under the will, and are  to be determined by 
their being of the same blood of the transmitting ancestor, the father, 
in exclusion of the collateral relations of the testatrix on her mother's 
side. As to personalty so devised, the next of kin would take under 
the statute of distribution. Yelvertota u. Yelverton, 614. 

14. 1Vills-Cndue Influence-Ewide~zce-Sonexpert Witnesses.-Evidence is 
incompetent from a nonespert witness that the testator, whose will 
mas being tried upon the issue of devisavit vel non, was under the 
undue influence of the wife when making the will in question in her 
favor. Where undue influence and mental incapacity are  in question, 
it  is better to  submit each under separate issues. I n  re  Craig, 656. 

15. Wills - Devise - Shares of Stock - Specific and General Legacies.- 
Whether the accretions of stock dividends are  to  go under a devise 
of the original shares to  the person specified therein, depends under 
a correct interpretation of the related items of a will upon whether 
the devise is  general or specific, and where so construed the identity 
of the shares bequeathed to the specific beneficiaries and owned by 
the testator a t  the time, is established, the devise is specific and the 
accretions accompanying it  a re  a part of the gift itself. Smith! 9. 
Smith, 687. 

16. Wills - Devise -Estates - Conditions-Contingent Limitaticnzs-Hus- 
band and Wife.-A devise of land by a father to his daughter for 
life, with limitation over to her children, but should her husband pre- 
decease her then to her in fee :  Held, construing the will as  a whole, 
the intent of the testator was to insure the benefit of the gift to her 
free from the control of her husband during his life, and the one 
fitting the description a t  the time of making the will and a t  the time of 
testator's death, was particularized as  if his name had been given. 
C. S., 4165. Gurley u. Wiggs, 726. 
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17. Wills-De~.ises-Estates-Contingent Interests-Deeds and Conveyances 
-Defeasible Fee.-A devise of his homestead to the testator's son "to 
him and the heirs of his body, if any, and if none then to his brothers 
and sisters, their heirs and assigns": Held, the devisee named in the 
will may acquire a fee-simple title by deed conveying their "interests 
both present, past and prospective, vested and contingent," from his 
living brothers and sisters and the children (all  of age) of such as  
a r e  deceased. O'Neul v. Borden, 170 N. C., 483, and other cases cited 
a s  controlling. Grace v. J o ~ ~ o ~ z ,  734. 

18. Wills-Zntwpretatio~+Zntent.-In construing a will, the intent of the 
testator, not in conflict with law, will control and be given effect in 
connection with the parts relating to  the same subject-matter, and 
in proper instances, with reference to other conditions existing a t  
the time, and which would reasonably have influenced him in making 
the disposition of his property. Walker v. l'rollingcv-, 744. 

19. Same-Estates-Rmindws-Co~~ditions-Statute-n estate to  the 
testator's wife for life, expressly providing that  s h ~  is to have one- 
half of the products of the land while she lives, without power of 
disposition of the estate, but to take care thereof with the timber 
thereon, and a t  her death to  his nephew, upon condition that he 
remain on the land, take care thereof with the timber and have a 
certain portion of the products thereof, without power t o  sell the 
lands in a certain time, also devising certain domestic articles and 
animals to her absolutely, together with evidence that the nephew 
remained with the testator and wife, etc.: Held, the wife and nephew 
were the primary consideration of the testator and the first objects 
of his bounty, and after the death of the wife, and the performance 
by him of the conditions set forth in the will, he I-ook a fee-simple 
title to the lands in preference to  the ulterior takers named in the 
will, to wit, the testator's brother and his children. C. S., 1734. Zbid. 

20. Wills-Interpretation-Vesting Estates in Prior Beneficiary-Constitu- 
tional Law-Statutes.-Where, by a correct interpretation of the will, 
i t  will reasonably be allowed, the law will favor t h ~  early vesting of 
estates against the interests of a contingent remainderman. Const., 
Art. I ,  secs. 30, 31;  C. S., 4162. Zbid. 

WITNESSES. See Homicide, 4 ; Evidence, 20. 

WORDS AND PHRASES. See Instructions, 34. 

WORK. See Master and Servant, 23, 24. 

WRITTEN INSTRUMENTS. See Contracts, 7, 8, 17, 23; Fraud, 2. 

WRONGFUL SEIZURE. See Claim and Delivery, 1. 

ZONING DISTRICTS. See Municipal Corporations, 8. 


