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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name af  the Reporter, 
counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and Taylor 2 Martin, br Conf. }...............as 1 N. c 

1 Haywood ............................ I d  c2 ,A 

2 " ............................. 3 I. 

1 and 2 Car. Law Re- 
pository & N. C. Term)"' '' ' '' 

1 Murphey ............................ II 5 ' 6  

2 " ............................ " 6 " 

3 " ............................ " 7 " 

1 Hawks ................................ " 8 " 

2 " ................................ " 9 " 

................................ " 10 “ 3 " 

4 " ................................ " 11 " 
1 Devereux Law .................... " 12 " 
2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 “ 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18 " 

2 " ................. " 19 " 

3&4" . . . . * . . . . . . . . . . . a  " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 
2 " " .................. (' 22 ' I  

1 Iredell Law ........................ " 23 I. 

2 " " ......................... 24 " 

3 " ' I  ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ......................... 28 " 

7 " " ........................ " 29 " 

8 " I' ........................ " 30 “ 

9 Iredell Law ...................... a s  31 N. C. 
10 " " ..................... " 32 " 

11 " " ..................... " 33 " 

6 " " ...................... " 41 " 

7 " " ...................... " 42 " 

8 " ...................... " 43 " 

Busbee Law .......................... 44 " 

' Eq. .......................... " 45 " 
1 Jones Law ........................ " 46 " 

2 " " ........................ " 47 " 

3 " 4 '  ........................ " 48 " 

4 ' 6  '4 ........................ " 49 " 

5 " 6 '  ........................ " 50 " 

6 "  U ........................ " 51 " 
7 " " ........................ " 52 " 
8 ' 6  6 '  ........................ " 53 " 

L " Eq. ........................ " 54 " 

2 ,, ........................ " 55 I' 

3 6 '  '6 ........................ " 56 " 

6 '  ' 4  ........................ " 59 " 

L and 2 Winston .................... " 60 " 

?hillips Law ........................ " 61 " 

........................ ' Eq. " 62 " 

In  quoting from the reprinted Reports, counsel will (cite always the 
marginal (4. e., the original) paging, except 1 N. C. and 20 N, C., which have 
been repaged throughout without marginal paging. 



JUSTICES  

OF THE 

SUPREME COURT OF NORTH CAROLINA 

FALL TERM, 1926 
SPRING TERM, 1927 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTOBNEY-QENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEY-GENERALS : 

FRANK NASH, 
CHAS. ROSS, 

OLIVER H. ALLEN. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERK OF THE SUPBEME COUBT: 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

MARSHALL DELANCEY HAYWOOD. 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Address 
W. M. BOND ................................................... s t  ............................... .Edenton. 

............. &I. V. BUNHILL ..................................... Second ............. ... Rocky Mount. 
G. E. MIDYETTE ................... .. ...................... Third ............................. Jackson. 
F. A. DANIELS ................................ -0. 

ROMULUS A. NUNN .................. .. .............. Fif th  ......................... New Bern. 
HENRY A. GRADY ......................... .. . . . . . .  Sixth ............................ .Clinton. 
W. C. HARRIS .............................................. Seventh ........................... Raleigh. 
E. H. CRANMER ............... .. ..................... Eighth ........................... Southport. 
N. A. SINCLAIR ............................................. Ninth ............................ ....Fayetteville. 
W. A. DEVIN ............................................ Tenth ............................. .Osford. 

EMERGEKCY JUDGES 
CLAYTON MOORE ................. .. ................................................................. 7Yilliamstol1. 

................................................................................. N. A. TOWNSEND DU~III.  

WESTERN DIVISION 

.......................... RAYMOND G. PARKER ............................... Eleventh Winston-Salem. 
........................... THOMAS J. SHAW ...................................... Twelfth Greensboro. 

A. M. STACK ............................................. Thirteenth ...................... Monroe. 
W. F. HARDING ...................... .. .............. Fourteenth ...................... Charlotte. 
JOHX M. OGLESBY ..................................... Fifteenth. ...................... Concord. 

.................... J. 1,. WEBB ...................................................... Sisteenth .. ..Shelby. 
............................................... ................. T. B. FINLEY Seventeenth Wilkesboro. 

...................... MICHAEL SCHENCK ...................................... Eighteenth Hendersonville. 
P. A. MCELROY ............... .... ................. Nineteenth ...................... Marshall. 
WALTER E. MOORE .................................... Twentieth ................... .... S ylva. 

EMERGENCY JUDGES 
H. HOYLE SINK .................................................................................. ..Lexington. 
THOMAS C. BOWIE .................................................................................. ,Jefferson. 



SOLICITORS 

EASTERN DIVISION 

Name Distr ict  Address  
WALTER L. SMALL ....................... .. ........ .libth City. 

.......................................... ............................. DONNELL GILLAM Second Tarboro. 
R. H. PARKER .............................................. Third ............................ Enfield. 
CLAWSON L. WILLIAMS Fourth ............................ Sanford. 
D. M. CLARK ............................................ Fifth ................................ Greenville. 
JAMES A. POWERS ...................... .................. Sixth ......................... .... Iiinstnn. 
L. S. BRASSFIELD ...................................... Seventh ............................ Raleigh. 
WOODUS I~ELLUV .................................... -1. 

.............................. T. A. ~SCKEILL ......................................... Ninth Lu~nberton. 
W. B. UMSTEAD ........................................... Tenth ............... .. ........... D u r h m .  

WESTERN DIVISION 

S. PORTER GRAVES .................................. Eleventh .......................... Mount Airy. 
J. F.  SPRUILL ............ ...... ............. d l f t h  ............................ Lexington. 
F. D. PHILLIPS ............. .... .................... T l i r t e e t  ..................... Rocltingham. 
JOHN G. CARPENTER ...................................... Fourteenth ...................... Gastonia. 

........................ ZEB. V. LONG Fifteenth Statesrille. 
........................ L. SPURGEON SPURLIKC ............................ Sixteenth Lenoir. 

................... ............................................. JNO.  R. JONES Seventeenth N. Wilkesboro. 
J. W. PLESS. JR ............................................. Eighteenth ........ .. ......... Marion. 

...................... ROBT. hS. WELLS ......................................... Nineteenth Asheville. 
. . . . . . . . . . . .  ......................................... GROVER C. DAVIS T\~entietl l , . , , . .  Waynesville. 



LICENSED ATTORNEYS 
SPRING TERM, 1927 

List  of applicants to whom license to practice law in North Carolina was  
granted by Supreme Court a t  Spring Term,  1927: 

ABERNATHY, WILLIAM HARRISON ................................... F o r t  L,xwn, S. C. 
ALLEN, WILLIAM HENRY .............. .. ....................................... Washir~gton, D. C. 
ANDERSON, F'RANKLIN VOORHEES ............ ..... ......................... Ellicott City, Md. 
BLACKSHEAR, PAUL DAVID ....................................................... Wilson, N. C. 
RLAYLOCK, SPENCER LORRAINE ............................... d e e n s o o ,  N. C. 
ROND, WALTER EDGAR .................................................................. Willow Springs, N. C. 
BOYER, WILLIAM HURD ....................... ......... . . . .  Winston-Salem, N. C. 
BRADY, IVEY O'NEAL ................. .. ............................................ Benson, N. C. 
RRITT, CASWELL PINKNEY ................................................... L u m b e t o n  N. C. 
BRITT, GEORGE ROBERT .............................................................. Mt. Olive, N. C. 
BRITT, HERBERT MARION L i t t l e  Rock, S. C. 
BROOKS, FREDERICK HOLLIDAY, JH .................. .... .... .. ....... SmitMleld, N. C. 
BROWN, JAMES LASALLE .................... .. .................................. Washington, D C .  
BRUTON, THOMAS WADE ................................................. a d o  N. C. 
ERYSON, EDWIN CONSTANT .............................................. s o  City, N. C. 
BUTLER, AMAN M ................................................................. Clinton, N. C. 
CREWS, NATHANIEL SULLIVAN ............................................... W a k e t o w n ,  N. C. 
CUMMINGS, THEODORE FRANKLIN ............................ . . . .  . . . . .  H i c k 0 7  N. C. 
DUNCAN, EDWARD ERNEST ................... .. ........... U e a u f o : t ,  N. C. 
FROOKS, EVERETT .................... .. ................................................. D u h a  N. C. 
FUSSELL, PRESTON RAY ........................................................... R o s e  Hill, N. C. 
GATES, CASWELL JERRY .............................................................. Henderson. N. C. 
GOODKOWITZ, ALI DAVID ........................................................... High Point, N. C. 
GRIFFIN, CHARLES MILLIARD, J R  .......................................... Rocky Mount, N. C. 
HAMMOND, WILLIAM HENRY ................................................. Trentor ,  N. C. 
HASTY, F'RED HENDERSON ....................................................... C h a r l o t t e ,  N. C. 
HICKS, BENJAMIN HORNER .............. ...... ............ e o n ,  N. C. 
HORTON, JACK ............................. .... -ha, S. C. 
JOHNSON, ALPHONZO GLENDON ................................................ V a i n ,  N. C. 
JONES, BAXTER COLUMBUS ................ .......... ................ s o n  City, N. C. 
JONES, SAMUEL ALEXANDER ........... .. .... ...... ...................... Raleigh, N. C. 
JONES, WILLIAM AVERY ............... .. ...... .. ...... W l e m ,  N. C. 
KING, JAMES CLIFTON, JR ....................................................... Wilmington, N. C. 
KING, THOMAS HENRY .......................................... Washington, D. C. 
KIRVEN, LAWRENCE ERASMUS ............. .. ............................... Winstoll-Salem, N. C. 
KUHNEL, GEORGE DANIEL ................................. h t o n ,  D. C. 
LEE, MARION G ......................... ... ..... .... ........................ o u r  O.3ks, N. C. 
LEE, STRONNIE FURMAN ............................................................. W o w  Springs, N. C. 
LIVINGSTON, THEODORE BURROUGHS, JR .............................. Ashevil.e, N. C. 
LYNN, CLAREXCE LEE .................. ........ .......... .st Durham,  N. C. 
MCGHEE, WILLIAM EDGAR ........................................................ Washington D. C. 
MCNAIRY, NOLLIE DALTON ................. .................................... Greensboro, N. C, 
MCQUEEN, MALCOLM M ............................................................. Fayetteville, N. C. 
MARCUS, MORRIS .............. ... .................................................... Columb:.a, S. C. 



LICENSED ATTORNEYS. vii 

MIDDLETON, ELLIS SPEAR Wash ing ton ,  D. C. 
MONTAGUE, GEORGE ERASTUS ............................. W o o d s d a l e ,  N. C. 
MOODY, HOWARD WYATT ....................................................... Murphy, N. C. 
MOORE, JACK ROSSER ................................................................... Asheville, h'. C. 
MURDOCK, WILLIAM HENRY .............................................. Durham,  N. C. 
PATTERSON, JOHN EARLE ........................................................... L e a k v l l e ,  N. C. 
PEELE, HERBERT OLIVER ........................................................... Williamston, N. C. 
PICKENS, RUPERT TARPLEY ..................................................... High Point, N. C. 
HHOE, HENRY OWEN .................... ... ..................................... Wilmington, N. C. 
RIERSON, JOHN SELBY ................................................................ \ITi1son, N. C. 
SCHINDLER, JULIUS ELI .......................................................... Washington, D. C. 
SHANNONHOUSE, JAMES MOORE .............................................. Charlotte, N. C. 
SHARPE, JOHN CLEVELAND ......................................................... Harmony, N. C. 
SHEPHERD, JAMES EDWARD ................................ L e g ,  N. C. 
SKINNER, HARRY ENNIS, JR ................................................... Elizabeth City, N. C. 
SPENCE, ELBERT RUDOLPH ......................................................... Elizabeth City, N. C. 
WALKER, DOUGALD VERNON ....................................................... Maxton, N. C. 
WALL, LONNIE LAFAYETTE ......................................................... Durham, N. C. 
WALL, TURNER SAMUEL, JR ................................................ Lexington, N. C. 
WHITE, THOMAS JACKSON ....................................................... Chapel Hill, N. C. 
WILLIAMS, SAMUEL LEONARD .................................................. I in s ton ,  N. C. 
TVINHOLTZ, ROY ABEDNEGO ........................................................ Washington, D. C. 

License Granted to the  following Comity Applicants: 

BROWN, RAYMOND F'ASSETT (f rom New York) ................... Durham, N. C. 
CURRY, THOMAS ALLEN (from Alabama) ............................ Asheville, N. C. 
I<ELU)GG, LINCOLN LEWIS (from New York) ....................... Asheville, N. C. 
LIPSCOMB, THOMAS WALKEB (f rom Georgia) .................... Asheville, N. C. 
MCINNES, JULIUS STEWARD (from South Carolina) ........... Raleigh, N. C. 

..................... MCCORMICK, CHARLES TILFORD (from Texas)  -el Hill, N. C. 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH CAROLINA DURING THE FALL TERM OF 1927 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Mor day in February 
and the last Monday in August of every year . The examination of applicants for 
license to practice law. to be conducted in writing. takes place one week before 
the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order: 

FALL TERM. 1927 

First District ............................................................................................... August 30 

Second District ........................................................................................... September 6 

Third and Fourth Districts ..................................................................... September 13 

Fifth District ........................................................................................... S e p t e m b e r  20 

Sisth District .............................................................................................. September 27 

Seventh District ...................................................................................... October 4 

Eighth and Ninth Districts .................................................................... October 11 

Tenth District ............................................................................................. October 18 

Eleventh District .................................................................................... October 25 

Twelfth District ........... .. ................. .. ... November 1 

Thirteenth District ...................................................................................... November 8 

Fourteenth District .................................................................................... November 15 

Fifteenth and Sixteenth Districts ................................................ November 22 

Seventeenth and Eighteenth Districts ............................................ November 29 

Nineteenth District ...............................December 6 

Twentieth District ................................December 13 



SUPERIOR COURTS, FALL TERM, 1927 

The parenthesis numerals following the date of a term indicate the number of 
weeks during which the term may hold. 

In  many instances the statutes apparently create conflicts in the terms of court. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

FALL TERM. 1927-Judge Midyetfe. 
Camden-Sept. 26. 
Beaufort-July 2 5 t ;  Oct. 3 t  (2) ;  Nov. 21; 

Dec. 17t .  
Gates-Aug. 1 ;  Dec. 12. 
Tyrrell-Nov. 28. 
Currituck-Sept. 5. 
Chowan-Sept. 12; Dee. 5 .  
Pasquotank-Sept. 1 9 t ;  Nov. 7; N&. 14t .  
Hyde-Oct. 17. 
Dare-Oct. 24. 
Perquimans-Oct. 31. 

SECOND JUDICIAL DISTRICT 

FALL TERM, 1927-Judge D a n i s l s .  
Washington-July 11; Oct. 24. 
Nash-Aug. 22' Oct. l o t ;  Nov. 28.. Dec. 5 t .  
Wilson-Sept. 5;'oct. 3 t ;  Oct. 3 l t  (2)'; Dec. 19. 
Edgecornbe-Sept. 12; Oct. 17t ;  Nov. 14t  (2).  
Martln-Sept. 19 (2) ;  Dec. 12. 

THIRD JUDICIAL DISTRICT 

FALL TERM. 1927-Judoe Nunn. 
~ortharnpton-i$ug."lt; Oet. 31  (2). 
Hertford-July 25.; Oct. 17 (2) ;  Nov. 28t  A 

(2): Dec. 127 (2). 
Halifax-Aug. 15 (2) ;  Oct. 3 t  A (2) ;  Nov. 28 

(2) ,-,. 
Bertie-Aug. 29 (2);  Sept. 1 2 t ;  Nov. 14 (2) 
Warren-Sept. 19 (2). 
Vance-Oct. 3.; Oct. lot. 

FOURTH JUDICIAL DISTRICT 

FALL TERM, 1927-Judge G r a d y .  
Lee-July 18 (2).  Sept. 1 9 t .  Oct. 31; Nov. 7 t .  
chatham-Aug.'lt (2) ;  0eL. 24.. 
Johnston-Aug. 15'; Sept. 267 (2); Dee. 12 (2).  
Wayne--Aug. 2 2 t ;  Aug. 29; Oct. l o t  (2) ;  Nov. 

711t. n,, K -- , , ---. ". 
Harnett-Sept. 5 ;  Oct. 3 t  A (2); Nov. 14t  (2) 

FIFTH JUDICIAL DISTRICT 

FALL TERM, 1927-Judge H a r r i n .  
Pitt-Aug. 22t .  Aug. 29: Sept. 1 2 t ;  Sept. 2 6 t ;  

Oct. 24t: Oct. 31: 
Craven-Sept. 5'; Oct. 3t (2) ;  Nov. 21t (2). 
Car tere t -ac t .  17; Dec. 5 t .  

Pamliro-Nov. 7 (2).  
Jones-Sept. 19. 
Greene-Dec. 12 (2) .  

SIXTH JUDICIAL DISTRICT 

FALL TERM, 1927-Judge Cranmer. 
Onslow-July 1 8 t ;  Oct. 10; Oct. 31t  A;  Nov. 

2 l t  (2). 
Duplin-July 11.; Aug. 29t (2) ;  Oct. 3': Der. 

5 ;  Dec. 12t.  
Sampson-Aug. 8 ( 2 ) ;  Sept. 12t (2) ;  Ort. 24' 

( 2 ) ;  Dec. 5 t  A. 
L~noir-Aug. 22'; Oct. 17; Nov. 7 t  (2) ;  Dec. 

12' A. 

SEVENTH JUDICIAL DISTRICT 

FALL TERM, 1927-Judge S'nc!air .  
Wake-July 11'; Sept. 12'; Sept. 19 ( 2 ) ;  Oct. 

3 t ;  Oct. 10'; Oct. 24t ( 2 ) ;  Nov. 7'; Nov. 281 (2) ;  
Dec. 12. (2). 

Franklin-Aug. 29t (2): Oct. 17*; Nov. 14t ( 2 ) .  

EIGHTH JUDICIAL DISTRICT 

FALL TERM. 1927-Judae D r v ~ n .  - - -  

New Hanover-July 25'; Sept. 12': Sept. 1 9 t ;  
Oct. 17t  (2) ;  Nov. 14'; Dec. 5 t  (2). 

Pender-Sept. 26; Oct. 31t  (2).  
Columbus-Aug. 22 (2) ;  Nov. 21t (2). 
Brunswlck-Sept. 5 t ;  Oct. 3. 

NINTH JUDICIAL DlSTRlCT 

FALL TERM. 1927-Judue Bcnl.  
Robeson-July 11' (2) ;  Sept. 5 t  (2) ;  Oct. 3 ( 2 ) ;  

Nov. 7*; Dee. 5 t  (2). 
Bladen-AUK. 8 t ;  Oct. 17. 
Hoke-Aug. 22; Nov. 14. 
Cumberland-Aug. 29*; S ~ p t .  19t (2) ;  Oct. 24t  

(2); Nov. 21.. 

TENTH JUDICIAL DISTRICT 

FALL TERM, 1 9 2 7 J u d g e  Barnhill. 
Alamance-Aug. 15'; Sept. 5 t  ( 2 ) ;  Nov. 28'. 
Durham-July 18.; Sept. 19t  (2); Oct. 10'; 

Oct. 31t  ( 2 ) ;  Dec. 5'. 
Granville-July 25; Oct. 2 4 t ;  Nov. 14 (2).  
Orange-Aug. 22 (2) ;  Ort .  3 t ;  Dee. 12. 
Person-Aug. 8 ;  Oct. 17. 



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDlClAL DISTRICT 
FALL TERM, 1927-Judge Stack. 

Ashe-July l l t  (2) ;  Oct. 17'. 
Forsyth-July 25. (2) ;  Sept. 12t  (2) ;  Oct. 3 (2) ;  

Nov. 7t. (2) ;  Dec. 5 t  A: Dec. 12'. 
Rockineham-Aun. 8. (2): Nov. 21t  (2).  
Casweli--Aug. 22;10ct. i j t  A; Dec. 5.' 
Alleghany-Sept. 26. 
Surry-Aug. 29 (2); Oct. 24 (2).  

TWELFTH JUDlClAL DISTRICT 
FALL TERM, 1927-Judge H n r d i n g .  

Davidson-July 1 8 t  (2) ;  Aug. 22'; Sept. 12t :  
Nov. 31 (2).  

Guilford-July 11' A; Aug. 1.; Aug. 8 t  (2) ;  
AUK. 29t (2) :  Sept. 19. (2) ;  Oct. 3 t  ( 2 ) ;  Oct. 24' 
A; Oct. 31t (2): Nov. 14'; Nov. 21t A (2); Dec. 
5 t  ( 2 ) ;  Der. 19.. 

Stokes-July l l t ;  Oct. 17'; Oct. 24t.  

THIRTEENTH JUDlClAL DISTRICT 
FALL TERM, 1927-Judge Oglesbzl. 

Stanly-July 11; Oct. lot: Nov. 31. 
Richmond-July 1 8 t ;  July 26.; Sept. 5 t ;  Oct. 

3.; Nov. 7 t .  
Union-Aug. 1': Aug. 22t (2) ;  Oct. 17;  Oct. 24t .  
Anson-Sept. 12.: Sept. 2 6 t ;  Nov. 14t.  
Moore--AUK. 15.; Sept. 1 9 t ;  Dec. 12t .  
Scotland--0ct. 3 1 t ;  Nov. 28 (2). 

FOURTEENTH JUDlClAL DISTRICT 
F.ALL TERM, 1927-Judge Webb. 

Mecklenburg-July 11' (2).  Aug. 29.. Sept 
5 t  (2); Oct. 3.; Oct. 1 0 t  (2) ;  0ct.  31t (2)'; Nov: 
14'; Nov. 21t  (2).  

Gaston-Aug. 1 5 t ;  Aug. 22'; Sept. l 9 t  (2); 
Oct. 24.; Dec. 5 t  (2). 

FIFTEENTH JUDICIAL DISTRICT 
FALL TERM, 1927-Judge Finley.  

Montgomery-July 11; Sepl. 20t ;  Oct. 3; Oct. 
31 t - - ,  . 

Randolph-July 1 s t  (2); Sept. 5.; Oct. lot; 
Dec. 5 (2). 

Iredell-Aug. 1 (2): Nov. 7 (2).  
Cabarrus-Aug. 15 (3) ;  Oct. 17 (2). 
Rowan-Sept. 12 (2): Oct. l o t ;  Nov. 21 (2) .  

SIXTEENTH JUDIC IAL DISTRICT 
FALL TERM, 1927-Judae Schenck. 

Catawba-July 4 (3) ;  Sept. 5 t  (2): Nov. 14'; 
Dec. 5 t  A. 

SEVENTEENTH JUDICIAL DISTRICT 
FALL TERM, 1927-Judge McElroy. 

Alexander-Sept. 19 (2) 
Yadkin-Aug. 22.; Dec 12t  (2) .  
Wilkes-Aug. 8 (2) ;  Occ 3 t  (2). 
Davie-Aug. 29: Der. 5 1. 
Watauaa-Sept. 5 (2) .  
Mitchell-July 2 5 t ;  No\.. 14 (2).  
Avery-July 4 t  (3); Oct. 17 (2). 

EIGHTEENTH JUDlClAL DISTRICT 
FALL TERM, 1927-Judge l foore .  

Transylvania-Aug. 1 ( 2 ) ;  Dec. 5 (2).  
Henderson-Oct. 10 (2) ;  Nov. 21t (2). 
Rutherford-Aug. 29t (:!): Nov. 7 (2) .  
McDowell-Julv l l t  (3) :  S e ~ t .  12 (2).  
Yancey-July 47; Oct. 24 (2j.  
Polk-Sept. 26 (2).  

NINETEENTH JUDICIAL DISTRICT 
FALL TERM. 1927-Judoe' Parkrr .  

~ u n c o m b k ~ u l y  llt"(2): July 25; Aug. I t  (2) :  
Aug. l 5 t ;  Sept. 5 t  (2) ;  Sept. 19; Oct. 3 t  (2); Oct. 
17; Nov. 7 t  (2) ;  Nov. 21; Dec. 5 t  (2) ;  Dec. 19. 

Madison-Aug. 22; Sept. 26; OcO. 24; Nov. 28. 

TWENTIETH JUDICIAL DISTRICT 

FALL TERM, 1927-Judge ,Show. 
Haywood-July 11 (2); Sept. 1 s t  (2); Nov. 

2R 121 -- ,-,. 
Cherokee--Aug. 8 (2) ;  Plov. 7 (2). 
Jackson--0ct. 10 (2). 
Swain-July 25 (2) ;  Oct. 24 (2). 
Graham-Sept. 5 (2). 
Clay-Sept. 2 6 t  A (2). 
Macon-Aug. 22 (2); N w .  21. 

'For criminal cases only. 
tFor civil cases only. 
$For jail and civil cases. 
A Special Judge to  be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern  DistTict-ISAAC hI. MEEKINS, Judge, Elizabeth City. 
Middle District-JOHNSON J. HAYES, Judge, Wilkesboro. 
Western Digtrict-JAMES E. BOYD, Judge, Greensboro. 
Western District-EDWIN YATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 

Temns-District courts a r e  held a t  the  t ime and place a s  follows: 
Raleigh, fourth Monday a f t e r  fourth Monday in  April and October, 

and a two weeks civil term beginning on the  second Monday in  
hIarch. S. A. ASHE, Clerk. 

qlizabeth City, second hIonday in April and  Octobcr. J .  E'. THOMP- 
SON, Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR ~ ~ A Y O .  

Deputy Clerk, Washington. 
Sew Bern, fourth Monday in April and October. GEORGE GREEN, 

Deputy Clerk, New Bern. 
Wilmington, second blonday a f t e r  the fourth Monday in April and 

October. H .  H. FORD, Deputy Clerk, Wilmington. 
Fayetteville, on the fourth hfonday in March and September. S. A. 

ASHE, Clerk, Raleigh. 
T17ilson, first hfonday in April and October. S. A. ASHE, Clerk, Raleigh. 
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ARGUED AND DETERMINED 

IN THE 

S U P R E M E  COURT 
OF 

N O R T H  C A R O L I N A  
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RALEIGH 

FALL TERM. 1926 

FIRST NATIONAL BANK O F  COLUMfiUS, GEORGIA, V. LEON ROCHA- 
MORA AKD MAX TAUB, PABTNEBS, DOING BUSINESS as THE ASHEVILLE 
CANDY COMPANY. 

(Filed 12 January, 1927.) 

1. Bills and  Notes--Negotiable Instrumen~Action9cParties-Statutes, 
The holder of a negotiable instrument in due course for value may main- 

tain an action thereon in his own name as  the real party in interest, and 
a payment to him is a discharge of the instrument, C. S., 3032; but when 
the holder in due course by endorsement is  a bank, and has received it  
only for collection, action on the instrument must be brought by the 
endorser. C. S., 446, 3017, 3018. 

2. S a m e B a n k s  and Banking-Agencies for Collection-Principal and 
Agent. 

Where a bank receives a negotiable bill of exchange from its depositor, 
and the instrument is endorsed to the bank, a s  in due course, the pre- 
sumption raised by the statute is that the bank, among other things, 
was a purchaser for value, and a prima facie case is  thereby raised 
sufficient to take the case .to the jury, with the burden of the issue re- 
maining with the bank, the plaintiff in the action. 

3. Same-Evidence--Questions f o r  Jury. 
Evidence that the plaintiff bank received from its depositor a bill of 

exchange endorsed to it, under the custom of taking such instruments 
with the right to receive the depositor's check in the event of nonpayment, 
and without any knowledge of o r  inquiry into the financial responsibility 
of the payor, is sufficient evidence to take the case to the jury upon the 
question as  to whether the bank accepted the instrument for collection 
only. 
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4. Instructions-Requests for Instructions--Appeal and Erro-bjec- 
tions and Exceptions. 

An instruction that in general terms correctly applies the law of the 
case arising from the evidence, will not be held for reversible error, it 
being for the appellee to offer a prayer for special instructions going into 
the particulars complained of, and to except to the refusal of the court 
to give it. 

APPEAL by plaintiff from Stack, J., and a jury, at  July  Term, 1936, 
of BUNCOMBE. N O  error. 

This was an action instituted by plaintiff against Leon Rochamora 
and Max Taub, partners, doing business as the Asheville Candy Com- 
pany, to recover of defendants the sum of $1,000, alleged to be due on a 
bill of exchange or trade acceptance given by defendants to Kaufman 
Brothers, on 25 November, 1924, for the purchase of candy, payable 
6 March, 1925. Plaintiff alleged i t  was endorsed "Kaufman Brothers- 
Sam Kaufman." The endorsement was denied by defendants. 

I t  was alleged by plaintiff (paragraph 4 of the complaint) : "That 
after said acceptance and said endorsement, before maturity, and for 
value, the plaintiff purchased said trade acceptance, and as such owner, 
forwarded same to Asheville for collection, and payment at  maturity, 
but payment thereof was refused, and the same was on 6' March, 1925, 
duly protested for nonpayment; that demand has been made for pay- 
ment, and payment refused, and there is due to the plaintiff the sum 
of one thousand dollars, with interest thereon from 6 March, 1925, by 
the defendants." 

The defendants answer that the allegations of paragraph 2 of the 
complaint are untrue, as therein set forth, and are denied. "The de- 
fendants admit, however, that they signed a paper-writing substantially 
similar to that set forth in  paragraph 2 of the complaint, but state 
further that any paper-writing signed by the defendants was signed 
upon an express agreement between the defendants rmd Kaufman 
Brothers, under which agreement the said Kaufman Brothers agreed to 
give credit to the defendants on said paper-writing for any defect in 
any goods shipped, and the defendants state that there was a defect in  
said goods, and that goods were not shipped which had been ordered by 
the defendants, and that the said Kaufman Brothers shipped other 
goods, which had not been ordered by the defendants, and are indebted 
to the defendants in at  least the sum of eight hundred dollars ($BOO), 
which sum .was to be credited on any paper-writing which may have 
been signed by the defendants under an express agreement in  writing 
between the defendants and the said Kaufman Brothers." 

Defendants answer paragraph 4 of the complaint, as follows: "The 
defendants are informed and believe that the allegations of para- 
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graph 4 of the complaint are untrue and are denied. The defendants 
admit that they have not paid a paper-writing substantially similar to 
that mentioned in  paragraph 2 of the plaintiff's complaint, which was, 
as the defendants are informed and believe, sent on for collection by 
Eaufman Brothers and which was owned bv Kaufman Brothers at  the 
time it became due, for the reasons hereinbefore set forth. Defendants 
expressly deny that they are indebted to the plaintiff in any sum what- 
soever." 

The issues submitted to the jury and their answers thereto were as 
follows : 
"1. I s  the plaintiff the owner of the trade acceptance in  due course 

as alleged in  the complaint? Answer : No. 
2. I f  so, in what amount, if any, is the defendant indebted to the 

 lai in tiff 2" 
There was a judgment signed in accordance with the verdict and 

plaintiff assigned numerous errors and appealed to the Supreme Court. 
The material facts and assignments of error will be considered in the 
opinion. 

Merrimom, A d a m  d A d a m  for plaintif. 
Jones, Williams & Jones for defendants. 

CLARKSON, 5. "If you find that the plaintiff bought the paper, that 
is, in  due course, as I have defined that term, and did not take i t  as an 
agent for collection, then your answer to the first issue would be 'yes'; 
if you do not so find, your answer to the first issue would be 'no.' I f  
as purchaser in due course, if the plaintiff has satisfied you by the 
greater weight of the evidence of that, your answer to the first issue 
would be 'yes,' if not, and you find that the bank accepted it as a col- 
lecting agent, your answer to the first issue would be 'no.' " Plaintiff 
assigns error. The main controversy hinges around the charge as stated 
above as incorrect in law, and there was no sufficient evidence to sup- 
port it. We think the charge correct, and that there was sufficient evi- 
dence to go to the jury to sustain it. 

C. S., 3108: "A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving it, re- 
quiring the person to whom i t  is addressed to pay on demand or at  a 
fixed or determinable future time a sum certain in money or order or to 
bearer." C. S., 3114. 

I n  the present action the "bill of exchange" or "trade acceptance," 
was a negotiable instrument. This is conceded on the record. Shmrill 
v. Trmst Co., 176 N. C., 591. 

The issue.submitted to the jury: "Is the plaintiff the owner of the 
trade acceptance in  due course, as alleged in the complaint ?" we think 
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the proper one under the pleadings. The plaintiff alleged that it, in  
due course, purchased the trade acceptance and as such owner forwarded 
same to Asheville for collection, etc. The defendants deny that plain- 
tiff purchased the paper-writing, and allege that Kaufman Brothers 
was the owner at  the time i t  became due and was sent on by them for 
collection. Defendants expressly deny that they are indebted to plain- 
tiff in  any sum. 

Brannan's Negotiable Instrument Law, 4 ed. (1926.1, sec. 51: "The 
holder of a negotiable instrument may sue thereon in his own name; 
and payment to him in due course discharges the instrument." This is 
the exact language of our C. S., 3032. I n  construing this section, the 
learned author, at  p. 352, says: "Although The Code requires an action 
to be brought in  the name of the real party in interest, yet under sec. 51, 
N. I. L., a holder even though he be a holder only for collection, may 
sue in his own name." And on p. 353: "In Third Nut. Bank v. Exum, 
163 N.  C., 199, 79 S. E., 498, S.  c.,-see. 37, the Court in saying that an 
endorsee for collection cannot maintain an  action, citing an old case, 
evidently overlooked secs. 51, 36 and 37 of the N. I. L." C. S., 3017-8; 
36 N. I. L. is C. S., 3017; 37 N. I. L. is C. S., 3018. 

Under our Code of Civil Procedure, "Every action must be prosecuted 
in  the name of the real party in interest," etc. C. S., 446. 

Construing the sections of the Negotiable Instrument Law referred to 
with the section under Civil Procedure, that says every action must be 
prosecuted in the name of the real party in intermt, we think C. S., 446, 
is mandatory and compelling. We think the decision of Bank v. Exum, 
163 N. C., 199, correct in principle and founded on a just and reason- 
able interpretation of the statutes applicable and cogcate. To say a 
collecting agency, because it is a bank, can sue in its own name would 
be to say that any attorney or any kind of clollecting agent can likewise 
enter suit by reason of the agency. We do not think our statute allows 
this construction as to favoritism. The contrary construction would 
permit the real owner of the instrument to defeat all equities of the 
maker by simply turning it over to an agent for collection. "Logic of 
words should yield to the logic of realities." Brandeis, tT., dissenting in 
Di Santo v. Penn., U .  S. Supreme Court opinion, 3 January, 1927. 

Allen, J., in Worth Co. v. Feed Go., 172 N. C., 335, speaking to the 
question involved, says, at  p. 341 : "The intervening bank was the holder 
of the draft duly endorsed, and as there is neither allegation nor proof 
that the title of the feed company, which negotiated the draft, was de- 
fective (Rev., see. 2204), (C. S., 3036), the only question presented by 
the appeal is whether his Honor correctly held, as matller of law, that 
the bank held the draft for collection and not as a prc,lzaser for value. 
I f  it was a purchaser for value, the draft became the property of the 
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bank, and the proceeds could not be attached in the hands of the Mur- 
chison Bank as the property of the feed company; but if a mere collect- 
ing agent, the proceeds would belong to the feed company and be the 
subject of attachment. (Italics ours.) The holder of a negotiable in- 
strument duly endorsed (and i t  is not contended that the draft was not 
negotiable) is, under the statute (Rev., see. 2201), (C. S., 3033) prima 
facie a purchaser for value, in good faith, before maturity, and without 
notice of any defect in the title of the person negotiating it. I f  the 
instrument is negotiable, the holder may, upon proof of the endorse- 
ment, rest his case, because the statute says, under such conditions and 
nothing else appearing, that he is a purchaser for value. Moon v. Simp- 
son, 170 N.  C., 336, and cases cited. I n  this last case the Court says: 
'The burden is upon the holder of a ;egotiable instrument payable to 
order, which has been endorsed, to prove the endorsement (Tyson v. 
Joyner, 139 N.  C., 69), and when he does so he is deemed prima facie 
to be a holder in due course (Rev., sec. 2208), (C. S., 3040), that is, he 
is deemed prima facie to be a purchaser in good faith for value, before 
maturity, and withovt notice of any infirmity in the instrument or of 
any defect in the title of the person negotiating it. Revisal, sec. 2201 
(C. S., 3033). H e  is not required to prove that he paid value for the 
instrument, as the statute furnishes this evidence for him. The follow- 
ing authorities and others sustain this position. Mfg. Co. v. Tierney, 
133 N.  C., 630; Evans v. Freeman, 142 N .  C., 61; Trust Co. v. Bank, 
167 N. C., 261; Bank c. Roberts, 168 K. C., 475'"; Bank v. Felton, 188 
N. C., at  p. 386. 

I n  Worth  Co. v. Feed Co., supra, at p. 342, it is said: "The rule pre- 
vails with us, and i t  is supported by the weight of authority elsewhere, 
that if a bank discounts a paper and places the amount, less the discount, 
to the credit of the endorser, with the right to check on it, and reserves 
the right to charge back the amount if the paper is not paid, by express 
agreement or one implied from the course of dealing, and not by reason 
of liability on the endorsement, the bank is an agent for collection and 
not a purchaser. Packi7tg Co. v. Davis, 118 N. C., 548; Cotton Mills v. 
TYeil, 129 N .  C., 452; Davis v. Lumber Co., 130 N. C., 176; and Bank v. 
Exum, 163 N. C., 202. . . . (p. 343). Was it the mutual under- 
standing and intention that the title should pass unconditionally to the 
bank, with no right to charge back except by .reason of endorsement, or 
was it the intention of the parties that the title should only pass condi- 
tionally, and that credit should be given temporarily for the convenience 
of the parties, with the right arising by express or implied agreement 
to charge back? If  the first, the bank would be a purchaser for value 
and the owner; and, if the second, it would be an agent for collection. 
I n  passing upon the question of the intention of the parties, i t  is compe- 
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tent to consider the course of dealing, the rate of discount, the state of 
the account, and other relevant circumstances." 

The plaintiff contends: (1) That on all the evidence it is entitled to 
recover on a peremptory instruction in  its favor; ( 2 )  that i t  is entitled 
to recover because the defendant did not introduce evidence of defenses 
against Kaufman Brothers, the original holders of the paper. We think 
neither position tenable, under the facts and circumstances of the 
present action. 

"If the bank in truth held the notes for collection, it could not main- 
tain this action. Abrams v. Cureton, 74 N.  C., p. 523." Bank v. Exum, 
supra. I f  held for collection, the plaintiff is not the real party in 
interest under our Statute of Civil Procedure. Chapman v. McLaw- 
horn, 150 N .  C., 166; Martin v. Mask, 158 N. C., p. 436-442. 

I n  Finance Co. v. Cotton Mills Co., 187 IT. C., at  p. 237, it is said: 
"The fact that the officers of the Finance Company testified that its com- 
pany is the owner of the note, and they purchased it in due course bona 
fide for value and before maturity, is not conclusive if the Mills Company 
should show by facts and circumstances to the contrary. The weight of 
the evidence, pro and con, was for the jury. . . . (p. 239.) All 
this and other matters of the dealings between the Finance Company 
and the Truck Company was more than a scintilla of efidence to go to 
the jury, its weight is for them to determine on this aspect of the case 
whether the bank is an agent for collection and not a holder or pur- 
chaser in due course." 

I n  the present action the bank introduced the trade acceptance, pi-oved 
its execution by defendants and endorsement by Kaufrnan Brothers- 
this made out a prima facie case, which it was entitled to have sub- 
mitted to the jury, that plaintiff was the holder or purchaser in due 
course. The defendants contend that from the facts an'l circumstances 
of the case and plaintiff's evidence, there was sufficient evidence, more 
than a scintilla, for the jury to consider and pass on that the plaintiff 
bank took, the trade acceptance merely as an agent for collection and 
not as a purchaser or holder in due course. 

Some of the facts and circumstances relied on by defendants: The 
following question was asked of and answered by the vice-president of 
the plaintiff bank: "Q. I t  mas your custom when you took one of these 
drafts from Kaufman Brothers to credit them with the net amount, and 
when the acceptance was not paid at  maturity, you reserved the right to 
charge i t  back to them, didn't you? Answer: Not necessarily; we 
usually send out and get a check for it, that is when we want them to 
take it up." The vice-president of the plaintiff bank zdso testified as 
follows: "I do not remember making any inquiry as to the financial 
standing of the Asheville Candy Company before the purchase of the 
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acceptance, but 1 looked up their rating afterwards in Dun's and found 
them to be well rated." 

Defendants contend that this evidence is sufficient to show that the 
bank was not making an outright purchase of the trade acceptance, but 
was handling it as an agent for collection for the convenience of Kauf- 
man Brothers; that the usual course of dealing between the bank and 
Kaufman Brothers was to take a paper of this character, collect it if 
possible, and if the paper for any reason was not paid, to return it to 
Kaufman Brothers and charge it back or collect it from Kaufman 
Brothers as a matter of course, not by reason of the endorsement, but 
as a matter of custom and general course of dealing; so that if the 
paper mas paid, no further entries need be made and no further charges 
against Kaufman Brothers. In addition, it is a strong circumstance 
that the bank in Columbus, G~org ia ,  did not make any investigation of 
the affairs of a concern in Asheville before taking the paper. Ordinary 
prudence mould have dictated that the bank make an investigation of a 
concern whose paper it was buying, and contends that no bank would 
buy outright paper of a concern in a distant city and state without 
making an inrestigation of the concern for the purpose of ascertaining if 
tho paper was good. This kind of evidence tended to show that the 
plaintiff bank did not purchase the paper outright, but took it merely as 
an agent for collection for Kaufman Brothers. There mere other cir- 
cumstances connected with the transaction favorable to defendants' 
view. We think the evidence, under all the facts and circumstances of 
this case, sufficient to be submitted to the jury and borne out by deci- 
sions in similar cases: Worth Co. v. Feed Co., 172 N. C., 335; S. c., 173 
N. C., ' i l l ;  11Ioon 2'. Nilling Co., 176 K. C., 407; Brooks v. Mill Co., 
182 hi. C., 255; ,lIangwm 2 , .  Grair~ Co., 184 N. C., 181; Sterling Mills z*. 
Milling Co., ih id . ,  461; Finance Co. v. Cotton Mills Co., 18'7 N .  C., '233 ; 
Bank T .  Xonroe, 188 K. C., 446. This whole matter is thoroughly dis- 
cussed and annotated, including the North Carolina decisions, in 42 
A. L. R., p. 487. 

The burden of the issue was on plaintiff, and the court below so 
charged correctly. Cotton 0i7 Po. v. R. R., 183 14'. C., 95; Hunt v. 
Eure,  189 K. C., 482; UcDaniel v. R. R. Co., 190 N. C., 474. To be 
sure, a prima facie case by the proof of the execution of the trade 
acceptance by defendants, its endorsement by Kaufman Brothers, and 
the possession of the trade acceptance by plaintiff bank, made out a 
prima facie case that plaintiff was the holder or purchaser in due course 
and not for collection. I f  plaintiff desired an instruction as to the 
effect of the prima facie evidence, i t  ought to have submitted prayer for 
specific instructions. 
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"Where the instruction i s  proper so f a r  as i t  goes, a par ty  desiring a 
more specific instruction must request it." See N. C, cases Anno. 10  
S. E. Digest (N. C. ed.), sec. 256, p. 12551 ; S i m m o m  v. Davenport, 
140 N .  C., 407; Gay v. Mitchell, 146 N. C., 509; Hard:/ v. Lumber Co., 
160 N.  C., 113; Webb v. Rosemond, 172 N. C., 848; Lumber Co. v. 
Lumber Co., 176 N.  C., 500-2; Baker v. Wimlow,  184 N. C., 1, 8. 

The  jury, under proper instructions, found for the defendant. They 
heard the  evidence and found that  plaintiff was not the owner of the 
trade acceptance in  due course. On  the whole record, we can find 

N o  error. 

GEORGE LOCKHART v. PILOT LIFE INSURANCE COMPANY, A N D  

FLORENCE HAILEY, INTERPLEADER. 

(Filed 12 January, 1927.) 

1. Insurance, Life-Policies-Contrwt5-Vested Rights. 
Where a life insurance policy is in f i l l  force a t  the time of the death 

of the insured, and issued in favor of a designated beneficiary by name, 
such beneficiary having acquired a vested right under the policy contract 
may recover thereon as against the right of another to whom the policy 
has on its face been attempted to have been changed, there being no 
evidence that the policy itself authorized a change of  this character 
to be made, or that the original beneficiar~ had thereto assented. 

2. Same--Change of Beneficiary-Evidence. 
Where a policy of life insurance has matured upon the death of the 

insured, and on its face the beneficiary appears to have been changed, 
the intbrpleader, relying upon this change, has the burden of proof to 
establish it. 

3. Same-Burden of Proof. 
Where a life insurance company acknowledges that it is obligated for 

the payment of its policy of insurance, but that it is claimed by two 
different persons as beneficiary, and one of them interpleads in the 
action, and founds her right to recover on the ground that the policy 
contract had been changed to her as the beneficiary, the burden rests 
upon her to establish her right. 

APPEAL by plaintiff from Lane, J., and a jury, a t  August Term, 
1926, of Umoiv. New trial. 

Plaintiff brought this action against defendant to recover $300 on an  
insurance policy, No. L51477, issued by i t  18 August, 1!)24, on the life 
of plaintiff's wife, Millie Lockhart. The  policy was made payable to  
plf int iff  on the death of his wife, who died 1 January ,  1926. Due  
proof of death, i n  accordance with terms of policy, was! furnished the 
defendant insurance company. The  plaintiff kept all the premiums 
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paid, as required by the policy, and the policy was in full force and 
effect at the death of Millie Lockhart. Demand was duly made by 
plaintiff on defendant for the amount of the policy, $300. These facts 
are not disputed by the defendant insurance company, but in its further 
answer it says: ('That prior to the death of the said Millie Lockhart, 
the beneficiary in said policy was changed or attempted to be changed 
to Florence Hailey, a sister of the said Millie Lockhart, and the said 
change in beneficiary was duly endorsed on the policy issued on the life 
of the said Millie Lockhart, and that the said Florence Hailey has 
made demand upon this defendant for the payment of said $300, the 
amount of the policy, to her. That the defendant admits that it is 
liable in the amount of three hundred dollars, the amount of said policy, 
either to George Lockhart the plaintiff, or to Florence Hailey, the other 
claimant, and that it is ready, willing and anxious to pay said amount 
to the proper party, but that demand has been made, both by the piain- 
tiff and the said Florence Hailey, each claiming as beneficiary under 
said policy, and this defendant is therefore advised and believes that it 
is necessary that the said Florence Hailey should be made a party to 
this proceedings, so that she may come in and assert her rights in said 
cause, so that the amount of the policy may be paid to the party en- 
titled thereto." 

Florence Hailey intervenes or interpleads, and says: "Prior to her 
death the said Millie Lockhart, with the consent of the Pilot Life Insur- 
ance Company, changed the beneficiary named in said policy, to wit, the 
plaintiff George Lockhart, to this .interpleader, and this interpleader 
is the beneficiary of said policy and is entitled to the proceeds thereof." 

I n  answer to the interplea, the plaintiff alleges: (1) Mental inca- 
pacity on part of Millie Lockhart and undue influence and fraud on 
part of Florence Hailey to induce Millie Lockhart to change the policy; 
(2) an agreement with his wife as to a policy on his life payable to her 
at his death; "and he, the plaintiff was to pay all the premiums, assess- 
ments or dues on said policy so long as she might live with the distinct 
understanding that the policy on the life of his said wife should be paid 
to him upon the death of his said wife, and he did keep all the assess- 
ments, dues or premiums on both of said policies paid to the death of 
his said wife in keeping with his said agreement, and therefore has the 
right to the benefit of said policy as the defendant should well know." 

On the trial the court below ruled that plaintiff proceed to prove his 
case-to this there was no exception by plaintiff. The plaintiff intro- 
duced the complaint and answer showing admissions as before set forth. 
This evidence was admitted against the insurance company, but not 
against the intervener. The plaintiff rested. 

Florence Hailey, the intervener, testified: That she was the person to 
whom the policy in question was alleged to have been changed; that she 
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never received anything from the defendant on said policy. She intro- 
duced paragraph one of the defendant's further defense and further 
answer, as-follows: "That it is true that on 18 August, 1924, it issued 
a p'olicy in the amount of $300 on the life of Millie Lockhart, payable to 
George Lockhart, her husband, as beneficiary, and that all premiums 
due on said policy were paid up to the time of the death of Millie Lock- 
har t ;  the defendant further says, however, that prior to the death of 
the said Millie Lockhart, the beneficiary in said policy was duly changed 
or attempted to be changed to Florence Railey, a sister of the said 
Millie Lockhart, and that the said Florence Hailey has made demand 
upon this defendant for the payment of the said $300, the amount of 
the policy, to her." The court stated that this paragraph was admitted 
as against the defendant, but not as against the plaintiff. Interpleader 
Florence Hailey rested. 

The plaintiff tendered issue as follows: '(In what amount, if any, is 
the defendant, Pilot Insurance Company, indebted to the plaintiff ?" 

The plaintiff requested the court to charge the jury ihat if they be- 
lieved the evidence, they would answer the above issue submitted by 
him "$300, with interest from 2 March, 1926, until paid." The court 
refused to submit the issue tendered or to give the instruction, to which 
ruling the plaintiff excepted and assigned error. 

The court submitted to the jury the issue, as follows: "In what 
amount, if any, is the Pilot Life Insurance Company jndebted to the 
interpleader, Florence Hailey 2" 

The court charged the jury that ,if they believed the evidence, they 
should answer the issue submitted that the defendant was indebted to 
the interpleader in the sum of $300 with interest from 1 January, 
1926. This was the only instruction given by the court to the jury. 
T O  the court's submitting the issue and instruction, the plaintiff ex- 
cepted and assigned error. 

The jury answered the issue according to the court's instruction in 
favor of the interpleader, to which plaintiff excepted and assigned error. 
Judgment was rendered on the verdict and plaintiff appealed to  the 
Supreme Court. 

R. B. Redwine for plaintiff. 
Van% & Milliken for  intervaner. 

CLARKSON, J. The defendant, Pilot Insurance Co., introduced no 
evidence, but admitted that it owed the amount of the policy either 
to plaintiff or the intervener. I t  made no appeal to this Court. The 
policy of insurance was not introduced in evidence by any of the liti- 
gants. Plaintiff's main contentions are:  "That he was entitled to an 
instruction that upon the whole evidence he should recover : (a )  Having 
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proved by admission of the defendant that the policy was issued; (b)  
that the plaintiff was the beneficiary; (c) that the insured was dead 
and the policy was in full force and effect; (d )  that this established 
a vested right in the plaintiff as beneficiary and there being no proof 
that the insured, much less the defendant company, had reserved any 
right to change the beneficiary and such attempt, if any was made, 
was void; (e) that the only evidence the interpleader offered was not 
admitted against the plaintiff and so announced by the court." 

The intervener contends: "The main question in this case is that of 
identity of beneficiary at the time of insured's death. The plaintiff 
proved that 'at the time of the issuance of the policy' he was bene- 
ficiary, and stopped his proof there." 

We think the only question involved in the appeal-who was entitled 
to the $300.00 on the death of plaintiff's wife. Millie Lockhart? The 
defendant Insurance Company admitted the policy, when issued, was 
payable on the death of Millie Lockhart, to plaintiff. So far as plain- 
tiff's rights are concerned there was no evidence introduced to show 
that the company had any provision in the policy to change the bene- 
ficiary. The mere fact that the Insurance Company alleges "that prior 
to the death of the said Millie Lockhart the beneficiary in said policy 
was duly changed or attempted to be changed to Florence Hailey," etc., 
cannot affect the plaintiff's vested right without proof. 

There is no allegation or proof in the record by the Insurance Com- 
pany or the intervener, to show that the Insurance Company had a 
right, under the provisions of the policy, to change the beneficiary from 
plaintiff in favor of the intervener, Florence Hailey. 

I n  Wooten v. Order of Odd Fellows, 176 N.  C., at p. 56, it is held: 
"The general rule is that the right to a policy of insurance, at  least 
to one of the ordinary character, and to the money which may become 
due under it, vests immediately, upon its being issued, in  the person 
who is named in it as beneficiary, and that this interest, being vested, 
cannot be transferred by the insured to any other person (Central Nu- 
tional Bunk c. Hume, 128 U .  s., 195) without his consent. This does 
not hold true, however, when the contract of insurance provides for a 
change of the beneficiary by the insured, or such a right arises in some 
other way, for in such a case the right of the beneficiary vests condi- 
tionally only, and is subject to be defeated by the terms of the very 
contract, or instrument, which created it, and is destroyed by the execu- 
tion of the reserved power. These principles, we take it, are well 
settled by the highest authority and great weight of judicial opinion," 
citing numerous cases. 

I t  is well settled by a long line of decisions that the burden is on 
the intervener and he or she is entitled to but one issue: "Does the 
fund belong to her?" Maynard v. Ins. Co., 132 N. C., p. 711. 
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I n  Hill v. Putillo, 187 N. C., at  p. 532, it is held: "In such a pro- 
ceeding the intervener is not called on or required, and indeed he is not 
permitted to question the validity of plaintiff's claim against defendant, 
nor to file any answer thereto which denies or tends to deny its validity. 
On the contrary, the intervener has himself become the actor in  the 
suit and on authority is restricted to the issue whether his claim of 
right and title is superior to that of the original plaintiff. Mitchell v. 
Talley, 182 N.  C., 683; Maynard v. Ins. Co., 132 N .  C.,  711; Cotton 
Mills v. Wed, 129 N.  C., 452." Sitterson v. Speller, 190 N.  C., p. 192. 

The fact that the court below put the burden on p:laintiff and he 
made no exception, is immaterial under the facts in  this case. The 
laboring oar was on the intervener to show title to the insurance money. 
From the evidence, plaintiff had vested interest in the fund and the 
burden was on the intervener to show, by competent evidence, that it 
was divested and she was entitled to it. This was not done and the 
charge of the court below cannot be sustained. 

I n  Lanier v. Insurance Company, 142 N .  C., at p. 18, it is held: 
'(Under the terms of the policy sued on, plaintiff had such an interest 
as entitled her to recover upon the death of the insured if the premiums 
had been paid and the policy was otherwise in force, unless the defend- 
ant company could show i t  had been lawfully surrendered by her con- 
sent, or that the insured had duly and legally exercised the power re- 
served in the clause quoted, entitled 'change of beneficiary.' . . . 
To successfully ~ e s i s t  a recovery upon such ground the burden of proof 
is on defendant to show a strict compliance by the insured with the 
provisions of such clause in the policy before the rights of the plaintiff 
could be divested without her consent." 

I n  its answer the insurance company is practically a stakeholder, 
admitting it owed either the plaintiff or the intervener. The burden 
was on the intervener. 

For the reasohs given there must be a 
New trial. 

STATE v. JIM WALDROOP. 

(Filed 12 January, 1927.) 

1. HomicidaJustifiable Hdcid~e l i -Def8n88- - - -Quest im~ for Jury. 
Where one, without blame on his part, is assaulted by another, and in 

the exercise of ordinary firmness he actually apprehends or has reasonable 
grounds to apprehend that his life is in danger, or he is in danger of great 
bodily harm, he may use such force as reasonably appearrl to him to be 
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necessary to save his life or to protect himself from great bodily harm, 
the necessity real or apparent being for the jury to determine upon the 
evidence; and should the jury so find the homicide is excusable. 

2. Same-Instructions-Appeal and Error. 
Where there is evidence that the prisoner on trial for a homicide was 

justifiable in taking the life of the deceased, it is reversible error for the 
judge to insufficiently charge upon the principle of self-defense. 

3. Instructions-Conflict-Apwal and Error. 
Where an instruction by the court to the jury is conflicting upon a 

material point, a new trial will be granted on appeal. 
STACY, C. J., and CLARKSON, J., dissenting. 

~ P Y E A L  by defendant from Harding, J., at August Term, 1926, of 
CHEROKEE. New trial. 

The defendant was indicted in the usual form for the murder of 
Sam Burgess, but the State did not ask for his conviction of murder 
in the first degree. H e  T V ~ S  convicted of manslaughter and from the 
judgment pronounced he appealed, assigning as error the following 
instructions on the question of self-defense. 

"A man cannot just make up his mind that he is going to be killed 
and haul off and kill somebody-he has got to have reasonable grounds 
for killing, and the burden is on him to show you that at  the time he 
fired that pistol that he not only believed that he was going to be killed, 
but that his belief and fear were based on reasonable grounds, and if he 
has satisfied you that he had reasonable grounds to believe he was about 
to be killed, and in  good faith did believe he was about to be killed, 
both elements have to enter into it-I may have reasonable grounds 
to believe I am going to be killed; if I don't believe i t  and haul off 
and shoot anyway, I am guilty of murder in the second degree, that 
is, if I shot with the intention to kill and do kill, or I may have reason- 
able grounds to believe there is danger, when there is no danger, but 
if I believe there is danger and shoot and kill, I would be justified 
in doing so. I may see certain demonstrations, hear certain accusa- 
tions, or hear certain words that would be reasonable grounds to lead 
me to believe a man was going to kill me right then, and yet the man 
might have no such thought, no thought of doing me any injury a t  all. 
So it is not whether the deceased intended to kill defendant if he got a 
chance, or whether he intended to assault him or whether he wanted 
to do it, that is not the issue in  the case. Did the force, the words, the 
things that took place there immediately before the firing of the pistol 
by the defendant, were they such as to give the defendant reasonable 
grounds to believe that he was about to be killed, and then did the de- 
fendant actually in good faith believe i t ?  If he did, then he had the 
right to use such force as appeared to him at that time to be reasonably 
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necessary to protect himself, and if he has satisfied you of that, that he 
used only such force as appeared to him at; that time to be reasonably 
necessary to protect himself, i t  would be sour duty to acquit him, but 
if he has failed to satisfy you that he did have reasonable grounds to 
believe that he was about to be killed, and did believe it, and did not 
use such force f o ~  that purpose, but because of the things done and said 
he was moved by the heat of passion, the inipulse of anger and without 
malice, he fired and shot the deceased, then he would be guilty of man- 
slaughter, but the burden is on the defendant to satisfy you that he shot 
under such circumstances, whether you convict him of manslaughter or 
whether you convict him of murder in  the second degree or whether you 
acquit him, he having admitted the killing with a pistol, that is murder 
in the second degree, and the burden shifts to him to satisfy you that he 
killed in justification. I f  he has so satisfied you, you wiK acquit him; if 
he has failed to so satisfy you, but has rebutted the presumption of 
malice, it would be your duty to convict him of manslaughter. You may 
retire, gentlemen, and render your verdict." 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

Moody d Moody for defendant. 

ADAMS, J. The record discloses evidence tending to establish each 
of the three degrees of felonious homicide as well as the defendant's 
right to acquittal on the ground of self-defense. There was a verdict 
for manslaughter; and the exception noted calls for an inspection of 
the instruction complained of with a view to ascertaining whether it 
was circumscribed or restricted to the prejudice of the defense. 

So often has the Court elucidated the principle of self-defense as i t  
prevails here that a review of the authorities on the subject would in- 
volve a tedious and superfluous task. The salient features of the prin- 
ciple as deduced from our decisions may be stated in concise terms. I f  
A. is assaulted and by reason of the assault, while free from blame in  
the matter and in the exercise of ordinary firmness, he a.ctually appre- 
hends and has reasonable ground for apprehending that his life is in 
danger or that he is in danger of great bodily harm he has a right to use 
such force as is necessary or such force as reasonably appears to him 
to be necessary to save his life or to protect himself from great bodily 
harm-such necessity real or apparent to be determined by the jury 
upon all the facts and circumstances as they reasonably appear to him 
at the time; and if under these conditions he takes the life of his 
assailant the homicide is excusable. Whether he actually apprehends 
loss of life or great bodily harm, whether he has reasonrtble cause for 
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such apprehension, whether under the circumstances as they appear to 
him it is necessary or apparently necessary to take human life-these 
are questions for the jury to determine from all the evidence. S. v. 
Harris, 46 N .  C., 190; S. Y. Dixon, 75 N. C., 275; 8. v. Barrett, 132 
N .  C., 1005; S.  v. Clark, 134 N.  C., 698; S. v. Blaclcu~ell, 162 N. C., 
672;  S. v. Johnson, 166 N .  C., 392; S. v. Brinkley, 183 X. C., 720; 
8.v. Johnson, 184 N.  C., 637. 

I t  may become necessary for the trial court in explaining the law 
of self-defense to enforce the exception to the general rule that a deadly 
weapon may not be used to repel a simple assault, or to draw the dis- 
tinction between a frlonious and an ordinary assault, or to recognize 
thc difference between fighting willingly in self-defense and entering 
into a combat willingly but with legal provocation; but these principles 
are of course easily to be applied. S. v. Pollard, 168 K. C., 116; S. v. 
F i l l ,  141 N. C., 769; S. v. Hough, 138 N. C., 663; S. v. Blevins, ibid. ,  
668; S.  v. Dizon, supm. 

I n  our opinion the instruction to which the defendant excepts falls 
short of that to which he was entitled. The exception is addressed not 
so much to an erroneous statement of the principle as far as it goes as 
to a defect or a material omission in  the instruction. I t  is said in the 
first paragraph that the burden was on the defendant to show that at 
the time he fired the pistol he not only believed he was going to be 
killed but that his fear had a reasonable basis; that if he had satisfied 
the jury that there was reasonable ground for his believing that he was 
about to be killed and in good faith did believe it, he was justified in  
taking the life of the deceased; that there musf have been both elements, 
the belief and a reasonable cause for it. The instruction proceeds: 
'(So it is not whether the deceased intendcd to kill the defendant if he 
got a chance, or whether he intended to assault him or whether he 
wanted to do it-that is not the issue in this case. Did the force, the 
words, the things that took place there immediately before the firing 
of the pistol by the defendant, were they such as to give the defendant 
reasonable grounds to believe that he mas about to be killed, and then 
did the defendant in good faith believe i t ?  I f  he did (i. e., if he be- 
lieved and had good cause to believe that he was about to be killed) 
then he had the right to use such force as appeared to him at that time 
to be reasonably necessary to protect himself, and if he has satisfied 
you that he used only such force as appeared to him at that time to be 
reasonably necessary to protect himself it would be your duty to acquit 
him; but if he has failed to satisfy you that he did have reasonable 
grounds to believe that he was about to be killed and did believe it and 
did not use such force for that purpose, but because of the things done 
and said he was moved by the heat of passion, the impulse of anger, 
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and without malice he fired and shot the deceased, then he would be 
guilty of manslaughter." 

Under this instruction the defendant's right of self-defense was made 
to depend entirely on a reasonable belief that he was about to be killed; 
throughout, this is the underlying thought-the reasonable apprehen- 
sion of death. The inference is that in the absence of such apprehension 
the homicide mould be manslaughter at least. The defect in the in- 
struction is the omission of any reference to the apprehension of bodily 
harm; still this is as much an element of defense as the apprehension 
of death. The question was not exclusively whether the defendant 
reasonably believed that his life was in danger, but also whether he 
reasonably apprehended the infliction of great bodily harm. The exact 
point was decided in X. v. ~Watthews, 78 N. C., 523, 538. There the 
Court said: "The instructions were erroneous in other particulars. 
The judge said: 'If it appeared from the circumstances of the case 
that Matthews had reasonable ground to apprehend that his life was 
in  imminent danger he was justified in taking the life of his assailant, 
but there must be a necessity for taking life from the fierceness of the 
assault before he could be excused on the ground of self-defense.' The 
judge omitted here to say that Matthews must have believed in the 
reality of the danger, and he omitted also a much more important por- 
tion of the rule which he undertook to lay down. I t  is: said in all the 
authorities, and cannot be doubted, that if a man who is assailed be- 
lieves and has reason to believe that, although his asfailant may not 
intend to take his life, yet he does intend and is about to do him some 
enormous bodily harm, such as maim for example, and under this 
reasonable belief he kills his assailant, it is homicide se defendendo and 
excusable." 

I t  is true that in the preceding paragraph his Honcr told the jury 
that as the use of the pistol raised a presumption of malice the burden 
was on the defendant to satisfy the jpry that he shot without malice, 
thereby reducing the homicide to manslaughter, and to show that he 
shot the deceased in self-defense, "that is, having reasonable grounds to 
believe and did believe that he was about to be killed or to receive great 
bodily harm from the hands of the deceased." But in the application 
of the principle the element of bodily harm was left out and the right 
of self-defense as we have said, was made to turn on the reasonable ap- 
prehension of death. Even if this paragraph be treated as an appli- 
cation of the correct rule, still the instruction complained of is ineon- 
sistent with i t  and in substance the two are contradictory-one includ- 
ing both elements and the other only one. "It is well settled that when 
there are conflicting instructions upon a material point a new trial 
must be granted, as the jury are not supposed to be able to determine 
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when the judge states the law correctly or when incorrectly. We must 
assume in passing upon the motion for a new trial that the jury were 
influenced in coming to a verdict by that portion of the charge-which 
was erroneous." Edwards v. R. R,., 132 N. C., 99; S. v. Barrett, supra. - .  

For error in the instruction a new trial is awarded. 
New trial. 

STACY, C. J., and CLARKSON, J., dissenting: The law as stated in 
the Court's opinion is not questioned, but we disagree with the inter- 
pretation placed upon the instruction held for error, when viewed in  the 
light of the whole charge. 

J. B. KILLIAN, ADMINISTRATOR OF ROY KILLIAN, DECEASED, V. J. HANNA, 
C. V. DEVAULT, W. H. LITTLE AND GEORGIA CASUALTY COM-. 
PANY. 

(Filed 12 January, 1927.) 

Action-MisjdndeHauses of Adion-Imranoe-Relea-Fraud- 
Pleadings-Demurre-Statutes. 

Where the complaint alleges two causes of action, one against a defend- 
ant for negligence in  proximately causing the injury in suit, and the other 
against an indemnity company whose policy of insurance covers the acci- 
dent, and certain of its employees, for fraudulently obtaining a release 
from liability set up as a defense: Held ,  though a recovery may not be 
had against the defendants under the second alleged cause of action, 
they are necessary parties to the same cause of action, and a demurrer for 
misjoinder of parties and causes of action is bad. C. S., 456, 507, 535. 

APPEAL by defendants from Lane, J . ,  at January Term, 1926 of 
CATAWBA (in Chambers, Morganton, IS. C., 31 May, 1926). Affirmed. 

The material facts will be stated in the opiniori. 

A. A. Whitener, Louie A. Whitener, T .  Manly Whitener and A. D. 
MacLean for plaintiff. 

Chas. A. Jonas and W .  C. Feimster for defendants. 

CLARKSON, J. This is an action for actionable negligence and to set 
aside a release alleged to have been procured by fraud, brought by J. B. 
Killian, administrator of Roy Killian. Two causes of action are set 
forth in the complaint: 

(1) The first cause of a d o l l  1s against the defendant, J. Hanna, for 
damages, who it is alleged in  the complaint, through gross negligence 
and reckless driving, which was the proximate cause, killed Roy Killian, 
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plaintiff's intestate, a t  the highway intersection in the village of Choco- 
winity, Beaufort County, N. C., on or about 6 November, 1925. 

( 2 )  The second cause of action is a repetition of the first cause of 
action for damages against the defendant, J. Hanna, for the negligent 
killing of plaintiff's intestate and against all the defendants for alleged 
fraud. The defendant, J. Hanna, had indemnity insurance against 
loss in defendant Georgia Casualty Co. I t  is alleged through fraud, 
in which all the defendants actively participated, with lrnowledge of the 
facts-gross negligence and reckless driving-as to how  lai in tiff's in- 
testate was killed, they had the plaintiff, an illiterate man who could 
neither read nor write, to qualify as administrator and take $500 as 
a contribution or donation to the family of the deceased, which was 
tendered back and the release or receipt asked to be canceled, which 
turned out to be in full settlement of liability. A11 the allegations of 
fraud are fully alleged and set forth (Storre v. MiZZing Co., 192 N. C., 
585). 

'The defendant, Hanna, demurs to the complaint on the ground: 
(1) "The complaint does not set forth facts sufficient to constitute a 
cause of action against this defendant in the second alleged cause of 
action"; (2) misjoinder of causes; (3) misjoinder of parties. 

The other defendants demur: (1) That the complrht does not set 
forth facts sufficient to constitute a cause of action; ( 2 )  that there is 
a misjoinder of causes of action; (3)  that there is a misjoinder of par- 
ties defendant. We think that none of the grounds of the demurrers 
can be sustained. 

I n  the first cause of action, J. B. Killian, plaintiff administrator, 
alleges an action for damages against J. Hanna for actionable negli- 
gence for the death of his intestate. The facts are fully set forth. This 
cause of action is not demurrable. I n  the second cause of action plain- 
tiff anticipated that defendant, J. Hanna, and the defendant, Georgia 
Casualty Go.-Hanna having indemnity insurance against loss in  the 
company-and the other defendants, agents of Georgia Casualty Co., 
C. V. DeVault and W. H. Little, all of whom it is alleged were active 
in getting an alleged release from plaintiff administrator, would set this 
so called release up in the answer as a bar to the action. Plaintiff 
alleges this release was obtained by fraud on the part of all the defend- 
ants, and asked that it be canceled. I f  the release was procured with- 
out fraud, this ends plaintiff's cause of action for actionable negligence. 
I f  it was procured by fraud, then plaintiff proceeds with his actionable 
negligence cause of action against J. Hanna. 

I n  Griffin v. Baker, 192 N. C., 298, i t  is said: ".4 demurrer to a 
pleading admits the facts stated therein for the purpose of passing 
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upon the questions raised by demurrer. On demurrer a complaint will 
be sustained if its allegations constitute a cause of action or if facts 
sufficient for this purpose are logically inferable therefrom under a 
liberal construction of its terms." Blackmore v. Winders, 144 N.  C., 
p. 212, and cases cited. 

C. S., 456, is as follows: "Any person may be made a defendant who 
has, or claims, an interest in the controversy adverse to the plaintiff, 
or who is a necessar?y party to a complete determination or settlement 
of the questions involved," etc. 

C. S., 507. "The plaintiff may unite in the same complaint several 
causes of action, of legal or equitable nature, or both, where they all 
arise out of:  (1) The same transaction, or transaction connected with 
the same subject of action; (3) injuries with or without force to person 
or property. . . . But the causes of action so united must all be- 
long to one of these classes, and, except in actions for the foreclosure 
of mortgages, must affect all the parties to the action, and not require 
different places of trial, and must be separately stated." 

C. S., 535, is as follows: "In the construction of a pleading for the 
purpose of determining its effect, its allegations shall be liberally con- 
strued with a view to substantial justice between the parties." 

I n  Sewing Machine Co. v. Burger, 181 N.  C., at  247, it is said: "One 
of the most important purposes o f ~ t h e  adoption of The Code system of 
pleading was to enable parties to determine and settle their differences 
in one action. The law favors the ending of litigation, and frowns 
upon the multiplicity of suits. Hence, whenerer possible, in the con- 
struction of statutes, this wise and wholesome policy should be ob- 
served." Quarry Co. v. Construction Co., 151 N. C., p. 345; Worth v. 
Trust  Co., 152 N.  C., p. 242; Wadford v. Davis, 192 N .  C., p. 484. 

I n  Chemical Co. v. Floyd, 158 N .  C., at  p. 461, where many cases 
are cited, there was held no misjoinder of parties defendant and causes 
of action. The facts in that case are "The cause of action is the re- 
covery of the value of the property misappropriated, and one of the 
remedies sought to be enforced is the setting aside of certain deeds 
alleged to have been executed fraudulently by one of the defendants. 
. . . (p. 462) to join a cause of action on a note of whom it was 
alleged the debtor had executed a fraudulent deed (Bank v. Harris, 84 
N. C., 206)." 

I n  Carswell v. Talley, 192 N.  C., p. 37, the facts were: '(Civil 
action by the receiver of the Charlotte Jiffy Company, an insolvent 
corporation, to recover of the defendants, directors and sole stockholders 
of said insolvent corporation, damages for the alleged negligent and 
reckless management of the company's business by the defendants, 
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and to set aside a deed, alleged to have been made by virtue of an 
order entered in  a friendly suit brought by Flora M. Kriminger 
against D. E. Kriminger for the purpose of having land owned by D. E. 
Kriminger in his individual right converted into an e!3tate by the en- 
tirety by conveying the title to the two as husband and wife, with the 
intent to hinder, delay and defraud the creditors of the said D. E. 
Kriminger, etc. A demurrer was interposed by the defendants on the 
ground of a misjoinder of both parties and causes of action. From a 
judgment overruling the demurrer, the defendants appeal." The judg- 
ment was sustained under authority of Chamical Co. v. Floyd, supra, 
and Robinson v. Williams, 189 N .  C., 256, and cases there cited. 

On the question of misjoinder of parties defendant, the defendants 
cite the following cases: Clark v. Bonsal, 157 N. C., 970; Hensley v. 
Furniture Co., 164 N.  C., 148; Nowton. v. Seeley, 177 N. C., 528. The 
above cases decide that the assured (employer) must actually sustain 
a loss before an action will lie upon the indemnifying policy, as this is 
expressly required by the terms. This principle does not apply here. 
The defendant Casualty Go., with the other defendants, are being sued 
to have an alleged release set aside for fraud. I f  this is done, the de- 
fendant Casualty Co. would not be subject to any judgment that plain- 
tiff may recover in  the present suit against Hanna, under the terms of 
the policy. See Harrison v. Transit Co., 192 N.  C., p. 545. 

Shora v. Holt, 185 N .  C., 313, cited by defendants, is not applicable: 
"Charles Shore is joined as a coplaintiff with his wfe ,  and, in  the 
present suit, coupled with his xvife's complaint, he has set up a sep- 
arate and independent cause of action, for services rendered by him 
and for an accounting for the eight months he was with the defendant. 
The basis of the demurrer is that there is n misjoinder both of parties 
and of causes of action. Where this occurs, it has been held with us 
that the demurrer should be sustained and the action dismissed. Robarts 
v. Mfg. Co., 181 N. C., 204; Thigpen v. C'otton Mills, 151 N.  C., 97. 
Clearly, the two causes of action are separate and distinct; and, if the 
feme plaintiff's husband has been improperly joined as 81 party plaintiff 
in her suit, the demurrer should be sustained and the action dismissed 
under authority of the cases just cited." 

We think the court below made no error in overruling the demurrers. 
For the reasons given, the judgment of the court below is 
Affirmed. 
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BOARD O F  DRAINAGE COMMISSIONERS OF' L I T T L E  S W I F T  C R E E K  
DRAINAGE D I S T R I C T  v. E A S T  CAROLINA LUMBER COMPANY. 

(Filed 12 January, 1927.) 

Drainage D i s t r i - G e n s c A s s e s s m e n t s - F o m c l o s ~ s  and Con- 
veyances--Actions. 

Where the lands of an owner within a drainage district formed under 
the provisions of C. S., ch. 94, subch. 3, are sold for the nonpayment of 
assessments for the cost of improvements made according to law, such 
owner is given under the terms of the statute applicable one year within 
which to pay the amount of the assessment, when the county buys them 
at  the sheriff's sale, with the costs, interest and other charges authorized 
by the statute, and this applies to his right against any purchaser whether 
he elects to exercise his statutory right to foreclose the lien or that of 
obtaining the sheriff's deed to the lands. C. S., 5361, 8010, 8024, 8033, 
8037, 8038, 8039. 

APPEAL by plaintiff from judgment of S v n n ,  J., at  Chambers, 3 
September, 1926. Affirmed. 

This action was heard upon a n  agreed statement of facts which is as 
follows : 

"1. That  plaintiff is a drainage corporation created by decree of 
Superior Court of Beaufort County, i n  a special proceeding, entitled, 
'C. B. Weatherington et al. v. G. A. Whitford et al.,' under chapter 94, 
subchapter 111, of the Consolidated Statutes of North Carolina, and 
amendments thereto; defendant corporation is  a landowner in said 
district, and is  one of the parties to the proceeding in  which the decree 
was rendered creating said district. 

"2. That  defendant is the owner of eight tracts of land in said district, 
described in  the complaint and that  the drainage assessments against the 
respective tracts aggregate for the year 1924 the sum of $4,923.89, and 
for the year 1925 the sum of $4,923.89. 

"3. That  the drainage assessments for the year 1924 became due on the 
first Monday in September, 1921, to wit:  1 September, 1924; said 
assessments were not paid, and on the first Monday in December, 1925, 
to wit, 7 December, 1925, after complying with all preliminary require- 
ments and after all required notices had been properly given, and after  
due advertisement, said lands were sold by the sheriff as provided by 
law and purchased by plaintiff for the amount of said drainage assess- 
ments then due, and tax certificates for each tract were duly issued by 
the sheriff on said date, a separate certificate being issued for each tract, 
giving the description and acreage of tract and amount for which i t  was 
sold. 



2 2 I N  T H E  SUPREME COURT. [I93 

('4. That the drainage assessments for 1925 became due on the first 
Monday i n  September, 1925, to wit, 7 September, 1935; said assess- 
ments were not paid, and on the first Monday in  Maay, 1926, to wit, 
3 May, 1926, after complying with all preliminary requirements and 
after all required notices had been properly given, anti after due ad- 
vertisement, said lands were sold as provided by law by the sheriff, and 
purchased by plaintiff for the amount of said drainage assessments and 
tax certificates were duly issued therefor on said date by the sheriff, a 
separate certificate being issued for each tract, giving the description and 
acreage of tract, and the amount for which it was sold. 

"5. That the ten days notice, preliminary to bringing this suit, was 
served on defendant on 24 July, 1926. 

"6. That pursuant to said notice, this action was instituted on 16 
August, 1926, to foreclose the said tax certificates for the taxes or assess- 
ments due for the years 1924 and 1925, under the prolisions of C. S., 
8037. 

"7. That defendant denies plaintiff's right to bring this suit at this 
time, insisting that a suit of this character cannot be brought to foreclose 
the tax certificates for the 1924 taxes, until one year from the date of the 
tax certificate, to wit, December, 1926; nor for the 1925 taxes until 
after 3 May, 1927. 

"8. That as the contentions between the parties invo've questions of 
law only, it was agreed that the controversy should he submitted to 
Hon. R. A. Nunn, judge, resident in the Fifth Judicial District, and 
holding the courts of the First Judicial District, for d~termination; it 
being agreed that he should hear and determine the same at chambers, 
at New Bern, N. C., with all the same force and effect as if heard at  
term in the Superior Court of Beaufort County, where the action is 
pending." 

Upon consideration of the facts set out in the agreed statement, the 
court was of opinion that this action cannot now be maintained, for that 
defendant is entitled to one year from the date of the issuance of the 
certificates of sale for taxes, within which to redeem said lands. It ap- 
pearing that one year had not elapsed from the date of the issuance of 
said certificates of sale to the date on which this action was commenced, 
it was ordered and adjudged that the action be and thcx same was dis- 
missed. 

Froin this judgment, plaintiff appealed to the Supreme Court. 

Ward & Grimes f o r  pla in t i f .  
Whitehurst & Barden for defendant. 

CONNOR, J. This appeal presents the question, whether there was error 
in holding that plaintiff cannot maintain this action to foreclose certifi- 
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cates of sale of real estate, issued by the sheriff, upon a sale of the lands 
described therein, and owned by defendant, for the collection of drainage 
assessments, for that one year had not elapsed from the date of said 
certificates to the date of the commencement of the action. The con- 
tentions of the parties hereto involve but one question, to wit: Does a 
cause of action under C. S., 8037 accrue in favor of the holder of a 
certificate issued by a sheriff upon the sale of land for taxes, at the date 
of such certificate, or only after a year has elapsed from said date? 
The decision of this question must necessarily be determined by pertinent 
statutory provisions. 

C. S., 5361 provides that drainage assessments shall constitute a first 
and paramount lien, second only to State and county taxes, upon lands 
assessed for the payment of same; and that they shall be collected in 
the same manner and by the same officers as State and county taxes are 
collected. I t  is further provided therein that "the existing tax law in 
force when the sales are made for delinquent assessments shall have 
application in  redeeming lands so sold, and that in all other aspects, 
except as to the time of sale of lands, the existing law as to the collection 
of State and county taxes shall apply to the collection of such drainage 
assessments." 

I n  section 3 of chapter 88, Public-Local Laws, 1923, amending C. S., 
5361, it is specifically provided that "the owner of said lands so sold, or 
any person having an estate therein, or having a lien thereon, may re- 
deem the same in the manner provided in C. S., 5038 and in C. S., 8039, 
or any amendment thereof; and if the board of drainage commissiorlers 
shall have been the purchaser of said lands, the amount paid in redemp- 
tion shall include the sum bid therefor plus the penalty." 

The statute relative to the sale of lands for the collection of State 
and county taxes, C. S., 8010 et seg., provides that it shall be the duty 
of the sheriff, who has the tax list in hand for collection, to sell the lands 
of a delinquent taxpayer, and to give to the purchaser a certificate, in 
writing, under his official seal, in  the form prescribed in C. S., 8024. 
At any time after one year, and within two years, from the day of sale, 
upon demand of the holder of such certificate, if the land has not been 
previously redeemed as allowed by law, the sheriff shall execute a deed 
conveying the land sold and described in the certificate to the purchaser, 
his heirs or assigns, C. S., 8030. Such deed shall be registered, and shall 
vest in the grantee, his heirs and assigns the  title to the prop.erty therein 
described, C. S., 8033. The holder of the certificate, instead of demand- 
ing a deed, to which he is entitled at the expiration of one year from the 
dav of sale. may institute an action in the nature of an action to fore- , . 
close a mortgage, and recover thereon a judgment for the sale of the land 
described in his certificate for the satisfaction of whatever sums may 
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be due him upon his certificate, or of any other amounts for which he 
has a lien upon said lands. This action must be commenced within two 
years from the date of the last certificate of sale held by plaintiff. The 
plaintiff, whether an individual or a corporation, either public or private, 
shall be entitled to recover interest at  the rate prescribed by statute, on 
all amounts paid out by him. "Such interest shall be computed from the 
date of each payment up to the time of redemption or final judgment." 
C. S., 8037. There is no express provision in the statute fixing the date 
at  which, or after which and within two years, the action to foreclose 
may be commenced. The right, however, of the landowner to redeem, as 
allowed by law, is expressly recognized. See T o w n s e d  v. Drainage 
Comrs., 174 N.  C., 566.  

The right of thk owner of land sold for taxes to redeem the same, at 
any time within one year after the day of stile, by paying to the sheriff 
for the use of the purchaser, the sum mentioned in the certificate issued 
to the purchaser by the sheriff, with interest thereon at the rate of twenty 
per centum per annum, together with all taxes subsequently paid, and 
all costs and expenditures, is secured by C. S., 8038 and C. S., 8039. 
This right is specifically extended to the owner of land, sold for the 
collection of drainage assessments. Chapter 88, Public-Local Laws, 
1923, see. 3. We cannot think that i t  was the intention of the General 
~ s s e k b l y  to leave the right of an owner of lands sold for taxes or for 
assessments, to redeem the same, within one year from the date of sale, 
dependent upon the choice of remedies by the holder of the certificate of 
sale. A reasonable construction of the statutes pertinent to the question 
presented by this record sustains the opinion in accordance with which 
the judgment herein was rendered. 

.4n action to foreclose a certificate of sale of real estate, authorized 
by C. S., 8037, cannot be maintained until after the expiration of one 
year from the date of the certificates; at any time within said year, the 
owner of the land may redeem the same by complying with-the pro- 
visions of C. s., 8038. The action must be brought within two years from 
said date. This leaves only one year within which the action may be 
brought. The construction of the statutes as contended by plaintiff would 
deprive the landowner of the right to redeem within one year-a right 
expressly secured by statute. Whether such limitation upon the gight of 
the purchaser to maintain an action to foreclose the certificates of sale. 
issued to him by the sheriff, is in accordance with a wise and just policy 
or not is for the General Assembly to determine. The judgment herein is 

Affirmed. 
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STATE v. W. L. ROSS. 

(Filed 12 January, 1927.) 

1. Appeal and Error-Criminal L a w - H o m i c i M r p u s  Delicti. 
Upon conviction of murder in the first degree, the record on appeal must 

show the corpus delicti. 

2. Homicide-Murde~-Ver(1lcMapital Felony. 
Where a prisoner is tried for murder in the first and second degrees, 

etc., a general verdict of guilty is insufficient under which to impose the 
death sentence, i t  being required that the verdict, under the evidence, 
specify the greater offense, if they so End the fact to be. C. S., 4200, 4642. 

3. Continuance - Criminal Law - Courts - Discretion - U o n s t i t u t i d  
Law. 

While ordinarily the continuance of the case to allow alleged offenders 
against the criminal law opportunity to prepare their defense, is a matter 
addressed to the sound discretion of the trial judge, the exercise of this 
discretion must not violate the provisions of Art. I, sec. 17, of our Consti- 
tution, stating that no person shall be deprived of his life or liberty, etc., 
but by the law of the land. 

4. Homicide-Mur&r--Capital Felony-Preconceived IntenGEvidence 
in Rebuttal-Drunkenness. 

There must be a preconceived intention to commit murder in the first 
degree, which may be rebutted by evidence that  the accused was too 
drunk to have formed it. 

ADAMS and CLARKSON, JJ.,  dissenting. 

APPEAL by  defendant f r o m  Cranmer, J., a t  M a y  Term,  1926, of 
WARREN. 

Cr imina l  prosecution t r ied upon  a n  indictment  charging t h e  prisoner 
wi th  a capi tal  felony, t o  wit, m u r d e r  i n  t h e  first degree. 

F r o m  a n  adverse verdict and  sentence of death entered thereon, t h e  
pr isoner  appeals, assigning errors. 

Attorney-General Brumlnitt and Assistant Attorney-General S a s h  for 
the State. 

Cooley & Bone for defendant. 

STACY, C. J. T h i s  case presents a number of difficult questions. 
I n  t h e  first place, the.pr isoner  is  under  a sentence of death f o r  the  

murder  of E u l a  Odum, a n d  there  i s  no evidence o r  admission on the  
record t h a t  a n y  such c r ime  was  ever committed. A11 evidence of t h e  
corpus delicti h a s  been omitted f r o m  t h e  case, a n d  i t  does not appear ,  
b y  agreement o r  otherwise, t h a t  this  was  proved on t h e  hearing. 7 
R. C. L., 774. In justice to the  t r i a l  court,  i t  should be said t h a t  t h e  
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only part of the statement of case on appeal, which he settled, is the 
charge. The balance was agreed upon by the solicitor for the State and 
counsel for the prisoner. 

I n  the next place, the exception addressed to the refuaal of the court 
to grant the prisoner's motion for a continuance, at least until the second 
week of the term, in order that he might prepare his defense, presents 
a question, which, if we were compelled to decide on the present record, 
would probably find us in disagreement. While, ordinarily, this is a 
matter resting in the sound discretion of the trial court, nevertheless it 
should be remembered that the prisoner has a constitutional right of 
confrontation, which cannot lawfully be taken from him, and this in- 
cludes the right of a fair opportunity to present his case. S. v. Harts- 
field, 188 N. C., 357. 

Again, in the record, as first certified to this Court, it ic~ stated that the 
jury returned the following verdict: "That the said W. L. Ross i s  
guilty of the felony and murder in manner and form as charged in the 
bill of indictment." I t  was said in S. v. l'ruc?sdake, 125 N. C., 696, that, 
since the act of 1893, now C. S., 4200 and 4649, dividing murder into 
two degrees, first and second, a verdict which fails specifically to find 
the prisoner guilty of murder in the first degree, will not support a death 
sentence. See, also, 8. v. Xurphy, 157 N. C., 614. Thinking that an 
error had probably crept into the record in making up the transcript 
on appeal, we directed a certiorari to the clerk, requiring another certifi- 
cate of the record as it appears in the Superior Court of Warren County. 
I n  response, the clerk has certified a complete transcript of the minutes 
of the trial. The only record of the verdict appears in the judgment, 
reciting that the jury "for their verdict have said that the said W. L. 
Ross is guilty of the felony and murder in the first degree as charged 
in the said bill of indictment," and the judgment is recorded as the 
minute of the day's proceeding. Whether this is a sufficient compliance 
with the requirements of the law (C. S., 959, subsec. E )  we need not 
now determine, as a new trial must be awarded on other grounds. 

These matters are mentioned, however, in passing, and attention is  
directed to them, in order that they may be guarded against in the 
future. I t  is fundamental with us and expressly vouchsafed in the bill 
of rights that no person shall be "deprived of his life, liberty or property 
but by the law of the land." Const., Art. I, see. 17. 

The prisoner, if permitted, would have testified that, on the day of 
the homicide, as well as the day preceding, he had been drinking "quite 
a bit," and that when he was under the influence of ardent spirits, "he 
lost his memory entirely." Sallie Bet Ross, the prisoner's adopted 
daughter and a witness for the State, would have testified on cross- 
examination, had she been permitted to do so, that the prisoner had 
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attempted to commit suicide on one occasion and that he would "talk 
foolish7' when under the influence of liquor, which he was in the habit 
of imbiding quite often. 

This evidence was competent on the question of alleged felonious 
intent. S. v. English, 164 N .  C., 498; S. v. ALlem, 186 N. C., 302. 

Speaking to the question in  S. v. Murphy, 157 N. C., 614, Hoke, J., 
correctly states the law applicable to the present case: "It is very gener- 
ally understood that voluntary drunkenness is no legal excuse for crime, 
and the position has been held controlling in many causes in this State 
and on indictments for homicide, as in S. v. Wilson, 104 N. C., 868; S. v. 
Potts, 100 N. C., 457. The principle, however, is not allowed to prevail 
where, in addition to the overt act, it is required that a definite specific 
intent be established as an essential feature of the crime. I n  CIark7s 
Criminal Law, p. 72, this limitation on the more general principle is 
thus succinctly stated: 'Where a specific intent is essential to constitute 
crime, the fact of intoxication may negative its existence.' Accordingly, 
since the statute dividing the crime of murder into two degrees and 
in cases where it becomes necessary, in order to convict an offender of 
murder in the first degree, to establish that the 'killing was deliberate 
and premeditated,' these terms contain, as an essential element of the 
crime of murder, 'a purpose to kill previously formed hfter weighing 
the matter' (8. v. Banks, 143 N.  C., 658; S. c. Dowden, 118 N. C., 
1148), a mental process, embodying a specific, definite intent, and if it 
is shown that an offender, charged with such crime, is so drunk that he is 
utterly unable to form or entertain this essential purpose he should not 
be convicted of the higher offense. I t  is said in some of the cases, and 
the statement has our unqualified approval, that the doctrine in question 
should be applied with great caution. I t  does not exist in reference to 
murder in the second degree nor a s  to manslaughter. Wharton on 
Homicide ( 3  ed.), 810. I t  has been excluded in well considered decisions 
where the facts show that the purpose to kill was deliberately formed 
when sober, though it was executed when drunk, a position presented in 
S. v. Kale, 124 N. C., 816, and approved and recognized in Arzrrm? v. 
Indiana, 123 Ind., 346, and it does not avail from the fact that an 
offender is, at  the time, under the, influence of intoxicants, ubless, as 
heretofore stated, his mind is so affected that he is unable to form or 
entertain the specified purpose referred to." 

For error, as indicated, in excluding the testimony, above mentioned, 
there must be a new trial, and it is so ordered. 

New trial. 

AD AM^ and CLARIISON, JJ., dissent. 
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FRED COX, BY HIS NEXT FRIEND, M. G .  STAMEY, v. WHI'TMER-PARSONS 
PULP AND LUMBER COMPANY, AND PECO SNEED. 

(Filed 12 January, 19.2'7.) 

1. Removal of Cause-Federal  court,^-Fraudulent Joinder-Separable 
Controversy-ComylaintDiverse Citizenship. 

Upon the question of whether an action against a nonresident and a 
resident defendant is severable, and whether the resident defendant was 
fraudulently joined to oust the statutory jurisdiction of the Federal Court, 
the matters relating thereto as  alleged in the complaint are  controlling 
upon the motion of the nonresident defendant to remove the cause to the 
Federal Court for diversity of citizenship. 

2. Same--Issues-Jurisdiction. 
I f  the petition of the nonresident defendant sufficiently alleges that  a 

resident defendant was joined by the plaintiff merely to defeat the juris- 
diction of the Federal Court, which is sufficiently controverted by the 
plaintiff, an issue of fact is raised for the determination of the Federal 
Court. 

3. Same--Que&ions of Law. 
Where a nonresident defenda6t seeks to remove a cause from the State 

to the Federal Court for fraudulent joinder of a resident defendant, he 
must set forth the facts constituting the fraud upon which he relies, and 
not its mere conclusion of law. 

4. Same--Master and Servant-Safe Place to Work-Sondelegable Duty 
of Master. 

Where the complaint alleges facts tending only to shlsw that the tort 
upon which he rests his action for damages arose from the nondelegable 
duty of a nonresident master, and that  there was no independent act of 
negligence attributable to the plaintiff's superior who was joined as  a 
resident defendant, upon the nonresident defendant's proper and sufficient 
petition and bond for the removal of the cause from the State to the 
Federal Court for diversity of citizenship, no sufficient ground for a 
fraudulent joinder to oust the jurisdiction of the Federal Court appears, 
and the cause will accordingly be ordered removed by the State court. 

STACY, C. J., and ADAMS, J. ,  dissenting. 

APPEAL by  plaintiff f r o m  order  of Harding, J., a t  Chambers, dated 
6 August,  1926. F r o m  HAYWOOD. Affirmed. 

Act ion t o  recover damages f o r  personal injuries, conimenced i n  t h e  
Superior  Cour t  of Haywood County. I n  a p t  time, defendant, Whi tmer -  
Parsons  P u l p  & Lumber  Company,  filed i t s  petition f o r  t h e  removal 
of the  action f r o m  t h e  Super ior  Cour t  of' Haywood County to t h e  
United States  Distr ic t  Cour t  f o r  the  Western Distr ic t  of N o r t h  Carolina. 
F r o m  order  directing t h e  removal of t h e  action i n  accordance with t h e  
prayer  of the  petition, plaintiff appealed t o  t h e  Supreme Court .  
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Xorgan (e. Ward for plaintiff. 
Thonlm S. Rollins f o r  defendant .  

CONSOR, J. Plaintiff i s  a citizen of h'orth Carolina, residing in Hay-  
wood County; defendant, Whitmer-Parsons Pu lp  6: Lumber Company, 
is a corporation, organized under the laws of the State of Delaware, and 
is  a citizen of said state; defendant, Peco Sneed, is  a citizen of North 
Carolina. The  amount involved in this action, which was commenced 
in the Superior Court of Haywood County, is $25,000, which sum plain- 
tiff seeks to recover of defendants as damages for personal injuries 
alleged to  have been caused by the joint negligence of defendants. 

At the time of his injury, plaintiff was an employee of defendant, 
Whitmer-Parsons Pu lp  & Lumber Company; he alleges that  defendant 
Peco Snred was the superintendent and foreman of said company, in 
charge of the construction of the trestle from which plaintiff fell. He 
further alleges that  he was ordered and directed by the said Peco Sneed 
as superintendent and foreman of his codefendant, to assist in laying steel 
rails across a high trestle. While a t  work, pursuant to such orders and 
clirections, he  fell and was injured. H e  alleges that  his injuries were 
caused by the negligence of defendants, and each of them, in that- 

" (a)  The  defendants and each of them negligently and carelessly pro- 
vided a dangerous and hazardous and unsafe place for the plaintiff 
to do the work then and there required of him, and failed and neglected 
to provide and furnish the plaintiff with a reasonably suitable and safe 
place to perform the work then and there required of h im;  

"(b) T h e  plaintiff, being then a minor of tender years, without any 
experience whatever, mas ordered and directed to go out on a high trestle, 
which had been negligently floored, arid on which one of the ties on which 
the plaintiff mas required to stand and work did not extend all the way 
across the said trestle, thereby leaving a hole which the plaintiff mas 
permitted and allowed to fall through without warning the plaintiff of 
the dangers incident thereto, and without using proper care in furnishing 
the plaintiff with a reasonably safe place to do and perform his work; 

"(c) Defendants furnished the plaintiff with a crowbar which was 
broken off, and which was too short to do and perform the work then 
and there required of him, and which by reason of being too short and 
broken off caused the plaintiff to fall through said hole which was 
negligently and careIessly left in said trestle; 

"(d) Defendants carelessly and negligently caused the plaintiff to fal l  
through said hole in  said trestle, which had been left by the negligence 
of the defendants in placing thereon a short tie, thereby causing the 
plaintiff's head to be bursted, mashed, lacerated, bruised and permanently 
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injured, and other parts of his body to be bruised and mashed, all to his 
great damage, as hereinafter stated." 

I n  its petition for the removal of the action from the Superior Court 
of this State to the United States District Court for the Western District 
of North Carolina for trial (Jud. Code, secs. 28 and 29; U. S. Comp. 
Stat., secs. 1010 and l o l l ) ,  defendant, Whitmer-Parsons Pulp & Lumber 
Company, alleges : 

"That plaintiff has wrongfully and fraudulently joined as a codefend- 
ant with your petitioner one Peco Sneed, who is an immaterial, un- 
necessary and improper party to this controversy, and that the contro- 
versy is one solely between the plaintiff and the petitioner for whom 
plaintiff was working as an employee, at  the time he was injured. 

"That the plaintiff was a common laborer and member of a section 
crew engaged in lining steel rails on a trestle at the time of his injury, 
and the said Peco Sneed mas the section foreman; that plaintiff was 
using a crowbar which was in good condition, and was doing the work 
in his own way at the time he stepped and fell from i,he trestle; that 
all of the crossties on the trestle ;ere the usual and ordinary length 
and were 10 feet and longer, and that the shortest crossties. which - ,  

were 10 feet in length, extended 21 inches on the outside of the rail on 
each side of the track; that some of the crossties were longer than 10 
feet and extended something like 3 or 3v2 feet on the outside of the rails. 

('That the  lai in tiff was standing on the end of one of the 10-foot - 
crossties, on the outside of the rail, and while using a crowbar in lining 
the rail, negligently, thoughtlessly and carelessly steppcd back without 
looking and fell from the end of the crosstie to the ground, a distance of 
20 to 22 feet, without any fault or negligenre on the part of defendants 
or of either of them. 

"That said Peco Sneed was not immediately present at the time plain- 
tiff stepped and fell, and the plaintiff was doing ordinary common labor, 
along with other section employees, in lining up the track; that the 
work plaintiff was engaged in mas the work of your petitioner, and not 
the work of the said Peco Sneed; that it was no part of ;he duty of said 
Peco Sneed to furnish the plaintiff with a reasonably safe place to work, 
reasonably safe tools and appliances, give the plaintif: warnings and 
instructions in constructing the trestle, but that it was a duty owed to the 
plaintiff by the petitioner, as the employer, and was not the duty of said 
Peco Sneed. 

"And your petitioner avers that the plaintiff has -wrongfully and 
fraudulently made these joint allegations of negligence against your 
petitioner and the said Peco Sneed and has wrongfully and fraudulently 
joined the said Peco Sneed with your petitioner for the fraudulent 
purpose of preventing a removal of this cause to the Federal Court, 
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which has rightful jurisdiction over this controversy and which can be 
fully tried out between them without the presence of said Peco Sneed; 
that  the plaintiff knew that  said allegations against Peco Sneed were 
untrue and with full  knowledge on his part, he  made the same, not in 
good faith, but for the wrongful and fraudulent purpose of preventing 
a removal.') 

Fo r  the purpose of determining whether the cause of action upon which 
plaintiff seeks to recover of defendants is separable, and therefore re- 
movable from the State court to the Federal Court, upon the petition 
of the nonresident defendant, the facts as alleged in the complaint are 
determinative. T i m b e r  Co. v. Ins. Co., 190 N. C., 801. I n  Snzith v. 
Quarries C'o., 164 K. C., 338, this Court has said: " I t  i s  the  approved 
position with us that  actions of this character may be prosecuted as for 
a joint wrong, and authoritative decisions hold that  when so stated in the 
complaint and made in good faith, the allegations riewed as a legal 
proposition must be considered and passed upon as  the complaint presents 
them, and in such case no  several controversy is presented which requires 
or  permits a renloval to the Federal Courts." I n  Hollifield v. Telephone 
Co., 172 N .  C., 714, it is  sa id :  "The plaintiff is entitled to h a r e  his cause 
of action considered as stated in the complaint. I f  there has been a joint 
tort committed, he may sue the wrongdoers jointly or separately, a t  his 
election, as  they are  liable to him in either form of action." These 
principles are approved in S w a i n  v. Cooperage Co., 189 N .  C., 588. I n  
his complaint filed in this action, plaintiff seeks to recover of defendants 
as joint tort-feasors; the cause of action is founded upon the joint wrong 
of defendants, and if the facts as stated in the complaint are alleged in 
good faith, the controversy is not separable, and, although between citi- 
zens of different states, is  not removable on that  ground. 

The  right of removal by a nonresident defendant with whom plaintiff 
has joined a resident defendant, cannot be defeated, if such joinder is  
fraudulent, i n  that  the resident defendant has no real connection with the 
controversy but was joined as  a defendant with the purpose of preventing 
a removal from the State to the Federal Court. "If in such a case, a 
resident defendant is joined, the joinder although fa i r  upon its face, may 
be shown to be only a sham or fraudulent device to prevent a rernoral; 
but the showing must bc made by a statement in the petition for remora1 
of facts rightly leading to the conclusion apart  from the pleader's deduc- 
tions." S x a i n  v. Cooperage Co., supra,  and cases cited. I f  the facts 
alleged in the petition, taken to be true, show that  the resident defendant 
has no real connection with the controversy, the petition for remol-a1 
must be granted by the State court ;  if they are  controverted by the plain- 
tiff, the issues must be determined in  the  Federal Court, which will re- 
mand or retain the action for trial, upon its findings of facts involved in 
the issues raised. Johnson  v. L u m b e r  Co., 189 N .  C., 81, and cases cited. 
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I n  the instant case, both plaintiff and the resident defendant were 
employees of the nonresident defendant; the negligence alleged as the 
cause of plaintiff's injuries was the breach of nondelega.ble duties owed 
by the nonresident defendant to plaintiff, by reason of their relationship 
as employer and employee; plaintiff and the resident defendant were 
coemployees of the nonresident defendant; the fact that the resident de- 
fendant was the foreman in charge of the work, upon which plaintiff 
was engaged at the time of his injury, does not ex v i  termini impose 
upon him the duties by the breach of which plaintiff alleges he was 
injured; petitioner alleges in its petition that; said foreman owed no duty 
to plaintiff, with respect to the place at  which he was at work or the 
tools and appliances furnished plaintiff by his employer with which to 
do his work, or with respect to warnings and instructions as to the - 
danger necessarily involved in  his work; that petitioner alone owed these 
duties to plaintiff. Said foreman, as appears from the petition, was not 
present when plaintiff was injured, and had given no specific orders or 
directions as to the place at  which plaintiff was working when he was 
injured, or as to the tools with which he was working. If the facts are 
as alleged in the petition for removal, Peco Sneed has no real connection 
with the controversy between plaintiff and his employer, the petitioner; 
he is, as alleged in the petition, an immaterial, unnecessary, and im- 
proper party to the action. The facts alleged in  the petition rightly lead 
to the conclusion that he was joined as a defendant, not in good faith, 
but for the purpose of preventing a removal of the action from the 
Superior Court of Haywood County to  the United States District Court. 

We find no error in the order of removal. I t  is 
Affirmed. 

STACY, C. J., and ADAMS, J., dissent. 

JOHN R. WENTZ .v. PIEDMONT LAND COMPANY, J. C. HURLEY, P. C. 
WHITLOCK, TRUSTEE, ALFRED W. BROWN, AND JOHN M. WILSON 
AHD J. M. PORTER, PARTNERS, TRADING UNDER THE FIRM NAME OF 

WILSON & PORTER. 
(Filed 12 January, 1927.) 

1. Injunction-Restraining Order--Continuance to Hearing. 
Where the plaintiff in injunction makes it to appear that his remedy 

at law is inadequate and that he may probably succeed in establishing 
that he would otherwise sustain irreparable loss, and ]:he rights of all 
parties preserved, the restraining order theretofore issued will be con- 
tinued to the hearing of the case. 
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2. Appeal and Error-In junction-Evidence-Review. 
Upon appeal the Supreme Court may review the evidence upon which 

the Superior Court judge has acted on the hearing before him, and con- 
tinued the restraining order. 

APPEAL by defendants from Schenck, J., Superior Court of MECK- 
LENBURQ County, continuing to the hearing a temporary injunction, 
heard at  Chambers, Gastonia, N. C., on 27 August, 1926. Affirmed. 

The order is as follows: "This cause by agreement of counsel coming 
on to be heard before me this day on the order of his Honor, R. A. 
Nunn, judge, to show cause why the injunction sued for be not continued 
to the hearing (the same having been continued from time to time by 
consent of counsel), and being heard upon the pleadings, exhibits and 
affidavits filed therein, after hearing of argument by counsel, and the 
court being of the opinion andpfinding as a fact from the pleadings, 
exhibits and affidavits that there is probable cause that the plaintiff will 
be able to make out his case on final hearing, and it appearing from the 
pleadings that serious questions of facts are raised to be passed on by a 
jury at  the final hearing: Xow, therefore, it is ordered and adjudged 
that the injunction heretofore granted be, and the same is continued in 
full force and effect to the hearing, that is to say, the defendant, P. C. 
Whitlock, trustee, is forbidden and restrained from consummating or 
taking any further action to consummate the foreclosure or sale under 
deed of trust of the tract of land described in paragraph four of the 
complaint herein, and also the contract attached to the complaint and 
marked 'Exhibit A'; that the defendants J. C. Hurley and A. W. Brown, 
and each of them are forbidden and restrained from selling, assigning, 
transferring or disposing of in any manner whatsoever, that certain 
promissory note dated 1 May, 1924, executed by W. C. Rankin, Howard 
L. Hopkins and T. Roach Garrison, payable to George Stephens on the 

day of after date in  the sum of seventy-five hundred 
dollars ($7,500.00), and endorsed by said George Stephens and now held 
by defendant, J. C. Hurley, or the defendant, Alfred W. Brown, as 
agent or trustee, for said J. C. Hurley, or both of them, and secured by a 
deed of trust described in paragraph two of the complaint, recorded in 
the office of the register of deeds for Mecklenburg County, in Book 570, 
page 220. This order shall become effective upon the plaintiff filing with 
the clerk of the Superior Court of Mecklenburg County a good and suffi- 
cient'bond in the sum of five thousand dollars ($5,000.00), conditioned 
upon his saving the defendants harmless from any loss or damage 
occasioned by the granting of this order if it shall hereafter be de- 
termined that the same was improvidently granted." The undertaking 
of John R. Wentz was duly given, in accordance with the order of 
Schenck, J. 
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The defendants' only assignment of error is "that the court erred in 
signing the order continuing the restraining order to the hearing." 

J.  Laurence Jones and J .  L. DeLaney for plaintif. 
Whitlock, Dockery & Shaw for defen.dunts J.  C. Hurley and P. C. 

Whitlock, trustee. 
Carswell & Ervin for defendant Piedmont Land Co. 

CLARKSOX, J. The rights of the parties to the controversy are compli- 
cated. Certain principles of law are applicable when the facts are 
ascertained. On the record, as to material facts, there is serious conflict. 
I n  injunction proceedings this Court has the power to find and review 
the findings of fact on appeal, but the burden is on the appellant to 
assign and show error, and there is a.presumption that the judgment 
and proceedings in the court below are correct. 

Plaintiff has given bond, in accordance with the order continuing the 
injunction to the hearing, "conditioned upon his saving the defendants 
harmless from any loss or damage,'' etc. 

From a careful study of the entire record, we can find no reversible 
error in  the order of the court below. 

I n  Seip z?. Wright, 173 S. C., at  p. 13, it is held : "Where it will not 
harm the defendant to continue the injunction, and may cause great 
injury to the plaintiff, if it is dissolved, the court generally will restrain 
the party until the hearing. ~VcCorklc v. Brem, 76 N.  C., 407; where 
serious questions were raised. Harringtolz v. Raulls, 131 N. C., 40; or 
where reasonably necessary to protect plaintiff's rights, IIeilig v. Stokes, 
63 N .  C., 612. . . . I f  the plaintiff has shown probable cause or it can 
reasonably be seen that he will be able to make out his case at the final 
hearing, the injunction will be continued is another way of stating the 
rule," and cases cited. Cab Co. v. Creasman, 185 N .  C., 1). 556; Johnson 
v. Jones, 186 N .  C., p. 233; Plott v. Comrs., 187 N .  C., p. 125; Brink- 
ley v. Norman, 190 N .  C., p. 551. 

I n  Humvitz v. Sand Co., 189 N.  C., p. 6, it is said: "A court of equity 
looks always towards doing justice to the parties and in good conscience 
protecting their rights until the final adjudication of the controversy 
through the courts. . . . The courts of equity are gradually ad- 
justing themselves to modern conditions and look to what in good con- 
science is for the best interest of the litigants, without resorting to any 
hard or fast rule." 

For the reasons given, the order of the court below is 
Affirmed. 
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BESSIE S. SPRINGER v. S. J. SPRIKGER. 

(Filed 12 January, 1927.) 

1. Husband amd Wife-Alimony-Statutes-Marriage. 
In the wife's application to the courts for alimony without divorce, 

C. S., 1667, it is not required that the judge find the facts upon which 
he bases his order allowing it. 

2. Appeal and Erro~-Casle-Dismissa1-Record Proper--Sffirmance of 
Judgment. 

Where the record on appeal contains no case settled, the appeal may 
be dismissed, or the Court may affirm the judgment of the lower court 
f if no error appears upon examination of the record proper. 

APPEAL by defendant from Lane, J., at May Term, 1926, of BURKE. 
Affirmed. 

Self & Bagley and Wright & Stevens for plaintiff. 
L. C. Grant and John D. Bellamy for defendant. 

ADAMS, J. The plaintiff brought suit for alimony without divorce. 
C. S., 1667. Pleadings were filed and Judge Lyon made an order that 
the defendant pay the plaintiff $250 on or before 20 August, 1925. and 
$75 a month until 1 January, 1926, and retained the cause for further 
orders. Thereafter Judge Lane made an order permitting the defendant 
to file an amended answer within thirty days, but he required the de- 
fendant to  pay to the clerk of the Superiox Court of Burke County a 
certain sum as an allowance for the plaintiff's attorneys. A provision 
allowing the defendant to raise this amount by a mortgage on his prop- 
erty was inserted in the order, the plaintiff says, at his request. Judge 
Lane's order is dated 7 June, 1926, and the notice of appeal was given on 
18 June, 1926. I n  this notice there is a request that the judge then 
find the facts, but no such request was made at the hearing; there is 
also a request that the judge direct that the pleadings, the findings of 
fact which were not made, the appeal bonds, and the notice constitute 
the  case on appeal. 

We find nothing in the record showing that the case was ever sub- 
mitted to the judge for settlement or for a compliance with the requests 
contained in  the notice. There is no c'ase on appeal and no error in the 
record proper. The judge was not required to find the facts under C. S., 
1667. Price v. P&ce, 188 N. C., 640. 

As the facts appear we could properly dismiss the appeal, but as no 
error appears in  the record we affirm the j9gment.  Smith v. Mfg. Co., 
151 N. C., 260. 

Affirmed. 
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CARLYLE ET ILL. V. STATE HIGEWAY COMMISSION. 

(Filed 12 January, 19n.) 

Roads and Highway-State Highway Cdsion-Statutes-Discre- 
tionary Powers--Reservation of Powere- -a t ion  of Highways-- 
County seats. 

The large discretion given by the Legislature to the State Highway 
Commission was limited by the express words of the statute to exclude 
the relocation of public highways connecting the various counties of the 
State, disconnecting them or making any change, alteration or discon- 
tinuance when such would exclude county seats existing along the high- 
ways, or the principal towns located along the route. 

The requirement of the statute that the public system of highways 
under the control of the State Highway Commission must "run to" and 
"connect" with county seats, is  mandatory, withdrawing from its large 
discretionary powers that of relocating one of these roads contrary t o  
this statutory provision. 

Same-Exercise of Discretionary Powem-Final-Statutes, 
Where the State Highway Commission has complied with the formalities 

prescribed by the statute with regard to a highway leading into and from 
a county seat, and has accordingly designated the existing roads as  ap- 
peared upon the map, a s  a part of the plan adopted, and according t o  
the terms of the statute has posted the map it  has made a t  the court- 
house door in the proper county, and has thereafter continued to so use 
the roads designated and by its conduct and acts has thus maintained 
them, its act in so doing is a final determination of ]:he fact that t h e  
roads so adopted a re  the most practical routes within the meaning of 
the statute, and the exercise thereafter of any discretion in making 
radical or substantial changes in the location is  ineffectual. 

Same-Map. 
When the Highway Commission has mapped, adopted, selected, estab- 

lished and maintained an existing highway a s  the sole, separate and 
independent line connecting two county seats, this is a location of the road 
by the commission, and no radical or substantial departure therefrom 
can be made. 

StatuteEcAmendmen+IInte~pretation-State Highway Commission. 
The amendment of the Legislature of 1921 to  the laws of 1919, he  

latter of which referred to county seats and principal t,owns, etc., by t h e  
use of the words "most practicable route," applies to the connection of 
the State's highways with the National highways in adjoining states, and 
not to  connecting the county seats, etc., in the manner required by t h e  
former act. 

Roads and Highways-State Highway Commission. 
A contract by a county to loan money to the State Highway Commissiorm 

upon the agreement that tbe latter should establish and maintain a high- 
way in its State system of roads, is ineffectual, Johmon u. H i g h w a ~  
Commiseion, 192 N. C., 561, cited and applied. 
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7. Sam-Adoption of Highway Into System. 
Where by its final determination the State Highway Commission has 

adopted a highway as a part of the State's system of roads connecting 
two county seats of the State, it may not as a discretionary measure, 
change this route thirteen miles from one of them and consolidate it with 
another highway which enters the county seat in question, upon the ground 
that it would be a saving of expense to the State. 

CLARKSON, J., concurring; STACY, C. J., and ADAMS, J., dissenting. 

CIVIL ACTION before Midyette, J., at Chambers, 7 September, 1926, 
from ROBESON. 

This was an action for an injunction to restrain the defendant from 
the alleged termination of route No. 70 at  Pates. 

Affidavits were filed by all parties. J. L. Prevatt and some one hun- 
dred and fifty others were permitted, without objection, to intervene 
in the cause. The interveners filed a brief, but they asked the same 
relief as the plaintiff. 

The trial judge found the facts, and, upon such findings, entered 
judgment in  favor of the plaintiffs. The judgment and findings of fact 
are lengthy, but by reason of public importance of the case, they are 
set out in full as follows: 

This cause coming on to be heard before his Honor, G. E. Midyette, 
judge presiding, at  chambers at Lumberton, N. C., on 7 September, 
1926, it being the return day of thg temporary restraining order here- 
tofore issued herein, and upon motion to continue said restraining order 
to the final hearing, and all parties being before the court and r e p r e  
sented by counsel, and the court having considered the pleadings, a 5 -  
davits and exhibits and having by consent made a personal inspection 
and view of the several highways involved in this controversy. 

The court now from the pleadings, affidavits, exhibits and admissions 
of the parties finds the following facts: 

1. The court allows an amendment to the complaint so as to allege 
that the individual plaintiffs are taxpayers of the county of Robeson 
and State of North Carolina as well as citizens of said county and 
State. Most of said individuals live along the route now designated by 
defendant as highway No. 70, being the route marked in red upon the 
map which is hereto attached, marked Exhibit "A" and made a part 
hereof. Some of said individuals live in  Lumberton but own property 
near and affected by said highway. 

2. Certain other citizens and taxpayers of Robeson County were 
allowed by the court to intervene and become parties to this action. 
These individuals live several miles north of present highway No. 70 
and near or along the road which is contended by them to be the true 
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location of the road as fixed by the legislative map, this being the road 
marked upon the map, Exhibit "A," as the route contended for by the 
interveners. 

3. There are three several routes involved in this controversy, all of 
which are shown upon the map, Exhibit "A" hereto, to wit, the route 
marked in yellow which is contended for by the defendant; the route 
marked in red which is contended for by the plaintiffs, and the route 
contended for by the interveners which is marked as such. 

4. Chapter 2, Public Laws of 1921, and the map thereto attached, 
provides for a State highway connecting the town of Raeford, county 
seat of Hoke County, with Lumberton, county seat of Robeson County, 
and this highway is indicated as running through the town of Red 
Springs, in  the county of Robeson. The defendant has heretofore con- 
structed a State highway along a part of said route, to wit, that part 
between Raeford and Red Springs, and is now proposing to construct 
the balance between Red Springs and Lumberton, and the construction 
of this part of said highway has produced the present controversy. 

5 .  Upon the organization of the defendant and ever since then, it has 
construed the route marked in red upon the map, Exhibit "A," hereto as 
the route laid down upon the legislatiye map of 1921, and ever since 
that time the defendant has kept up and maintained said highway 
along the red line, same being an integral part of State highway No. 70, 
and has always been marked and designated as such upon all maps 
issued by the defendant. 

6. That prior to the institution of this action, the defendant proposed 
to abandon several miles of the route shown in red, being a part of the 
present State highway No. 70, and in lieu thereof to construct a high- 
way from Philadelphus Church to a point near Pembroke, where it will 
connect the present hard surface highway No. 20, being the yellow 
route upon the map hereto attached, and were arranging to let the 
contract for the construction thereof, and would have let said contract 
had they not been stopped by the injunction issued herein. 

7. That prior to the institution of this action, a contract was entered 
into between the board of commissioners of Robeson County and the 
defendant, State Highway Commission, a copy whereof is hereto at- 
tached, marked Exhibit "B," and made a part hereof. 

8. Under this contract a hard surface road has already been built 
and completed from the South Carolina State line by way of Rowland 
to Lumberton, which highway intersects with highway No. 20, about 
three miles west of Lumberton; and the contract has been let for 
grading and surfacing a highway from Fairmont to Lumberton and 
work is now being done thereon and it is the purpose of the defendant 
to hard-surface said road in due course. 
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9. Acting under said contract, defendant proposes to abandon several 
miles of present State highway No. 70 (the red route) and to construct 
a highway from Philadelphus in a southerly direction to a point near 
the Indian school at  Pembroke, this being the route shown in yellow 
upon the map hereto attached. At  Pembroke said yellow route would 
connect with State highway No. 20, and persons coming to Lumberton 
would follow route No. 20 from Pembroke on into Lumberton, a dis- 
tance of thirteen miles. 

10. I f  the proposed road is constructed from Philadelphus to Pem- 
broke along the yellow line as proposed by the defendant, i t  will 
lengthen the distance between Red Springs and Philadelphus and Lum- 
berton by approximately three miles, but on account of the fact that 
highway No. 20 is already paved, the yellow route would be cheaper to 
construct than the red route, the difference in cost of cclnstruction being 
approximately $225,000.00. 

11. I f  the proposed highway was constructed along the red route, the 
present line of route 70, i t  will intersect with highway No. 20 at  a 
point about three miles west of Lumberton, and from that point into 
Lumberton routes 70 and 20 are identical, this part of the route being 
a natural stem from the location of the ground and the fact that the 
road for this distance runs near Lumber River and the swamp thereof, 
and for a distance of three miles of Lumberton present route No. 20 
also serves route No. 70, and for that distance the two highways are the 
same; but when a point is reached about three miles west of Lumberton, 
the direct route to Red Springs and Raeford lies in one direction, 
whereas route No. 20 lies in a different direction, as ill indicated upon 
the map hereto attached. 

12. I f  the proposed highway is constructed along the yellow route 
as proposed by the defendant, State highway No. 70, instead of inter- 
secting with highway No. 20 at a point three miles west of Lumberton 
and coming thence into Lumberton by a natural stem, will intersect 
State highway No. 20 at  a point near Pembroke, which is thirteen 
miles from Lumberton, and all persons traveling between Lumberton 
and Raeford, Lumberton and Red Springs, or Lumberton and Philadel- 
phus will have to travel via Pembroke and thus lengthen the distance 
to be traveled by approximately three miles. 

13. According to the legislative intent, as coutained in chapter 2, 
Public Laws of 1921, present route No. 70, the red route was intended 
to unite the town of Raeford, county seat of Hoke County, with Lum- 
berton, county seat of Robeson County, and as shown by the map at- 
tached to said act, said road was to be constructed via the town of Red 
Springs. Defendant has already constructed a highway along that part 
of said route between Raeford and Red Springs, and is now preparing 
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to construct the balance of the highway from Red Springs to Lumber- 
ton, but now proposes to abandon several miles of said highway, pres- 
ent route No. 70, between Red Springs and Lumberton, and to construct 
a new highway along the yellow route shown upon said map. 

14. If said highway is constructed along the yellow route as pro- 
posed by the defendant it will disconnect the towns of Raeford and 
Lumberton by thirteen miles, in  that, instead of following the direct 
route as indicated on the legislative map of 1921, the proposed yellow 
route deflects sharply to the south from Philadelphus Church to Pem- 
broke and there connects with highway No. 20, at  a point thirteen 
miles from Lumberton. 

15. That to allow the highway between Red Springs and Lumberton 
to be constructed along the yellow route would be to deprive the town 
of Lumberton of the service of a highway connecting i t  with Raeford as 
indicated upon the legislative map attached to chapter 2, Public Laws 
of 1921. 

16. That to allow several miles of present route No. 70 to be aban- 
doned and the highway to be deflected and diverted to a point several 
miles distant, as proposed by the yellow route, would deprive the citi- 
zens living along present route Wo. 70 or having property thereon of 
the rights and benefits conferred upon them under chapter 2, Public 
Laws of 1921. 

17. That to allow the abandonment of several miles of the present 
route 70, the red route, and the construction of the yellow route, would 
be to deprive the town of Lumberton of the service of said highway, 
and would cause certain travel from Red Springs and Philadelphus 
and that section to be diverted from Lumberton.to Pembroke, Maxton, 
Laurinburg and other points along highway No. 20. 

Upon consideration of the foregoing facts the court is of opinion 
that the defendant is without power under chapter 2, Public Laws of 
1921, and amendments thereto, to disconnect the county seats of Hoke 
and Robeson counties, as would be done by the construction of the 
route shown in  yellow on the map from Philadelphus to Pembroke, and 
by abandoning several miles of the present highway No. 70, the red 
route, and the defendant is  also without power to reduce the number 
of highways leading into the town of Lumberton from county seats 
of adjoining counties, and while the court does not undertake to control 
the location of State highways between county seats, principal towns 
and other termini named in the act of 1921, the court does have the 
power to prevent a disconnection of county seats and any abandon- 
ment of any such part of the route when such abandonment would 
work a disconnection of county seats. 
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I t  is, therefore, on motion of attorneys for plaintiffs, considered and 
adjudged that the defendant be, and it is hereby restrained and enjoined 
from letting a contract for the construction of the proposed highway 
along the yellow line, or from taking steps toward the construction 
thereof between Philadelphus and Lumberton via Pembroke, or from 
Philadelphus along the yellow line to a point in the vicinity of Pem- 
broke, and this order shall apply to all persons acting under, by or for 
the said defendant, to wit, its agents, servants, employees and attorneys 
until the final hearing of this cause. And this cause is retained for 
further orders. 

Referring to the fifth finding of fact, it was admitted by the defend- 
ant that, some time during the year 1921, it posted a map at the court- 
house door in Robeson County, showing the routes the State Highway 
Commission proposed to take over, and that the routis marked i n  red 
upon the map, Exhibit "A," was the route by which a connection was 
established between Lumberton and Red Springs, and that, thereafter, 
the defendant marked this route as a portion of Highway No. 70, and 
has since that time maintained it, and these facts constitute the basis 
for his Honor's finding. 

The defendant admits that the location from Philadelphus Church to 
Pembroke contemplated by it is not in accordance with the legislative 
map. This Philadelphus-Pembroke location is evidenced by the yellow 
line on Exhibit "8." 

That the words "natural stem," referred to in paragraphs eleven and 
twelve, do not indicate any route laid out by nature itself, but only 
refers to a flow of traffic over the route referred to as "a stem," and 
this flow of traffic uses this route because there is no other way yet con- 
structed for it to use, and so far  as the contour of the vicinity of Lum- 
berton is involved it is approachable from any angle or direction with 
a highway. 

Varser, Lawrence, Proctor & McIntyre and McLeczn d2 Stacy for 
plaintiff. 

T .  A .  McNeiZl, Prank MchTeill, F .  D. Hackett, Jr.,  and Lee d2 Lee for 
interveners. 

Attorney-General Brumrnitt and Assistant Attorne,ys-General Ross 
alzd Nash for defendant. 

BROQDEN, J. The Road Act, for the purposes therein specified, pro- 
vided for a State system of highways: 

(a )  "Running to all county seats and principal towns." (Sec. 2.)  
(b) "Connecting the various county seats, principal towns and cities." 

(Sec. 3.) 
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(c) "Forbidding any change, alteration or discontinuance of any 
road so as to disconnect county seats, principal towns, etc." (Proviso, 
see. 7.) 

So that the law requires that all roads in the system, designated by 
the act, shall run to and connect the county seats. And in order that 
the county-seat-to-county-seat nature of the system shall be preserved, 
safeguarded and guaranteed, i t  was further provided that county seats 
should not be disconnected. 

The record in this case presents two aspects of the same question, 
to wit: 

Does a highway "run to" a county seat when it terminates at a point 
thirteen miles from its corporate limits? Does a highway "connect" a 
county seat when it lacks thirteen miles of touching i t  at all? 

To ask these questions, nothing else appearing, is to answer them in 
the negative. 

Therefore, the inevitable conclusion is, that if the road, as proposed 
by the defendant, does not "run to" and "connect" the county seats 
involved in the controversy, there has been no compliance with the 
express terms of the law. And, if the road, as proposed by the defend- 
ant, disconnects a county seat, then, this also, would violate the express 
terms of the statute. 

Now the county seats involved are Raeford, in Hoke County, and 
Lumberton, in Robeson County. Between these two county seats is Red 
Springs, which is admittedly a principal town, or, at least, there is no 
controversy about that. The Road Act required that these two county 
seats and this principal town should be connected by a highway. I n  
obedience to the command of the law, the defendant undertook to estab- 
lish a connection between these two county seats by way of Red Springs, 
the principal town. There was a road already in existence and in use 
prior to the ratification of the Road *4ct and prior to the creation of 
the Highway Commission. This road ran to Lumberton from Raeford 
and Red Springs. The defendant, in compliance with section 7 of the 
Road Act, in the exercise of its discretion, proposed five roads to con- 
stitute "the roads in such county in the State system." I n  the exercise 
of its discretion, i t  went further. I t  designated or made these roads 
certain by making a map thereof and posting i t  at the courthouse door 
in Robeson County. The roads so mapped and designated by the de- 
fendant were as follows : 

(a )  From Elizabethtown, the county seat of Bladen, to Lumberton, 
entering Lumberton from the east. 

(b) From Columbus County, entering Lumberton from the south- 
east. 
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(c) From Fayetteville, the county seat of Cumberland, to Lumber- 
ton, entering Lumberton from the north. 

(d) From Laurinburg, the county seat of Scotland County, entering 
Lumberton from the west. 

(e) From Raeford, in Hoke County, to Lumberton, entering Lumber- 
ton from the northwest. 

Each of said roads was designated and mapped as a separate, dis- 
tinct and independent road. No  objection was made by the road-gov- 
erning body "of either Hoke or Robeson County," or by the "street-gov- 
erning body" of either Raeford, Red Springs or Lumberton. The law 
says: "In that case the said roads or streets, to which no objections are 
made, shall be and constitute links or parts of the State Highway 
System." I f  objection had been made by the designated parties, the 
defendant, after giving notice, would have heard the whole matter. I n  
such event, the law says : "And the decision of the State Highway Com- 
mission shall be final." But the matter did not stop here. The defend- 
ant, in  the exercise of its discretion, not only proposed and mapped this 
road as a part of the State Highway System, but i t  accepted it, as it 
existed, by taking it over and assuming control of it, and by maintain- 
ing it for more than five years. I t  gave it a name and called i t  Route 
No. 70. Under these circumstances, Route No. 70 was established by 
the defendant as a separate, distinct and independent road, constituting 
the sole and only connection between the county seats of Raeford and 
Lumberton. By identically the same process No. 20 was established as 
a separate, distinct and independent road, constituting the sole and only 
connection between the county seats of Laurinburg and Lumberton. 
No. 20 has been paved without material "change, alteration or discon- 
tinuance" so far  as this record discloses. 

Hence, the trial judge finds, as follows: "Referring to the fifth find- 
ing of fact, it was admitted by the defendant that some time during the 
year 1921 i t  posted a map at the courthouse door in Rzobeson County, 
showing the routes the State Highway Commission proposed to take 
over, and that the route marked in red, upon the map Exhibit 'A,' was 
the route by which a connection was established between Lumberton 
and Red Springs, and that, thereafter the defendant ms.rked this route 
as a portion of highway No. 70, and has since that time maintained it, 
and these facts constitute the basis for his Honor's findings. I t  (the 
defendant) has construed the route marked red upon the map Ex- 
hibit 'A' (hereto attached) as the route laid down upor. the legislative 
map of 1921." 

This finding by the trial judge settles four propositions: 
(1) That route, marked in red Exhibit "A," contended for by the 

plaintiff, was a road actually in existence and use, and not a random 
line upon a map dipping in swamps or scaling mountains, 
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( 2 )  The defendant, in  the exercise of its sound discretion, proposed 
this road as a part or link of the State System. 

( 3 )  The defendant, in the further exercise of its sound discretion, 
mapped this road and posted the map at the courthouse door in Robeson 
County, thus giving notice to the world "of the roads that are to be 
selected and made a part of the State System of Highways.'' 

(4) The defendant, in  the exercise of its sound discretion, selected 
this road as the identical road, shown on the legislative map attached 
to and being a part of the Act of 1921. 

Therefore, this road was proposed, designated, mapped, selected and 
established, by the defendant, in  the exercise of its sound discretion, as 
the connecting link of the State Highway System between Raeford, 
Red Springs and Lumberton. 

But, at this point the ways part asunder. 
The defendant says in  its answer "that subject to the limitations 

above referred to, the duty, obligation and authority is imposed upon 
the said defendant to change or relocate any existing roads to the end 
that the "most practicable routes will be finally established and con- 
structed." 

This proposition means that the essential requirement of the law is 
that the highway shall be built by the "most practicable routes." Who 
is to determine these practicable routes, the Legislature or the defend- 
a n t ?  The defendant says it has the sole power to decide this question. 
Suppose the defendant should determine that none of the existing roads, 
designated in accordance with the formalities required by the statute, 
were "practicable routes," then, by such reasoning, it cduld construct 
and establish an entirely and totally new system of highways for the 
State. Therefore, it would inevitably follow that with the right to 
construe the law and thereupon create a new system of roads in accord- 
ance with such construction,-the legislative and judicial functions of the 
State, with respect to roads, would disappear. 

The Road Act of 1921 was an amendment to chapter 189 of the 
Public Laws of 1919. The Act of 1919 provided, "for the construction 
and maintenance of a system of State highways which shall be con- 
structed so as to form a system of modern highways . . . connect- 
ing by the 'most practicable routes,' the various county seats and other 
principal towns of every county in  the State." Thus, it will appear 
that in the Act of 1919, the words: ('most practicable routes" referred 
directly to county seats and principal towns. But the Act of 1 9 2 1  used 
the words "most practicable routes" in a totally different connection, as 
will appear by reference to section 2  of the act. There, the words 
"most practicable routes" occur in a clause as follows: "And linking 
up with State highways of adjoining states and with national high- 
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ways into national forest reserves by the most practicrtble routes." I t  
is true the caption of the act uses the words "practicable routesn in 
connection with county seats and principal towns, but the caption of an 
act "cannot be used to extend or to restrain any positive provisions in 
the body of the act." S. v.  Patterson, 134 N. C., 612; Hadden v. Col- 
lector, 72 U. S., 107. But, however, this may be, the Legislature de- 
clared that this road was a "practicable route" when it. placed it on a 
map which was incorporated as a part of the statute. The defendant 
declared that it was a "practicable route" when it mapped this identical 
road and posted i t  at the courthouse door in Robeson County and noti- 
fied the authorities of the county and of the town that this 
route was "to be selected and made a part of the State System of High- 
ways." I t  is not to be assumed that the able and expert engineers of 
the defendant would have deliberately mapped and posted an existing 
road, and selected and accepted it, which they knew or had reason to 
believe was an "impracticable route." Upon the other hand, it is to be 
assumed that the defendant designated, mapped, selected, and assumed 
control and maintenance of it in good faith, and in the exercise of its 
sound judgment and discretion, as a "practicable routti" between Rae- 
ford and Lumberton. I t  cannot be contended that the law reauired the 
defendant to assume control of this road within sixty days. Section 8 of 
the statute provides that the State Highway Commission within sixty 
days from the ratification of the act "shall commence to assume control 
of the various links of road constituting the State Highway System and 
shall complete the assumption of control . . . as rapidly as practi- 
cable." Hence the statute, very wisely, set no time limit as to the 
assumption of control, leaving this matter to the sound judgment and 
discretion of the Commission, in order that it might have full oppor- 
tunity to investigate, among other questions, whether the route was 
"practicable" or not, or whether, if selected, the cost of paving would be 
reasonable, or whether the engineering features were favorable. 

There is another phase of the statute which is the subject of conflict- 
ing contentions. I t  is contended that the words of the statute "shall be 
and constitute links or parts of the State Highway System," and the 
words "the decision of the State Highway Commission shall be final" 
should not be construed according to their strict and mandatory import, 
because road building is a technical problem and in the natural course of 
events, a trained body of experts and expert engineers would find many 
changes and alterations desirable and which would promote the efficiency 
of the system. The legal effect of this contention is that the word "ten- 
tative" should be read into the law. Thus, the legislative map should be 
deemed in  all respects '(tentative." The county map made and posted 
by the defendant should be construed in all respects '(tentative." The 
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words "shall be and constitute links or parts of the State Highway 
Gystem" should be read: "shall be and constitute tentative links or parts 
of the State Highway System." Also, that the words: "decision of the 
State Highway Commission shall be final" should be read: "decision of 
the State Highway Commission shall be tentative." Whether or not 
the word "tentative" should be read into the statute is a question open 
to debate. But as to whether the courts or the Legislature should put 
the word there is not open to debate. The function of the court is to 
construe laws and not to make them. If the courts attempt to read into 
the law words of their own or read out of the law other words contrary 
to their conception of what the lam ought to be, then this would amount 
to erecting a legislative despotism of five'men, which would perhaps be 
more pernicious and subversive of the State's peace than the judicial 
despotism mentioned by Chief Justice Pearson in Brodnax v. Groom, 64 
AT. C., p. 244. 

I n  School Comi-s. 1,. Alderman, 158 S.  C., 191, Jusfice Hoke de- 
clares the following rule for construing statutes: "In other words, the 
statute must be interpreted literally. Even though the Court should 
be convinced that some other meaning was intended by the law-making 
power, and even though the literal interpretation should defeat the very 
purposes of the enactment, still the explicit declaration of the Legisla- 
ture is the law. and the courts must not deuart from it." 

So, in our case, there are explicit declarations by the Legislature, 
and under the rule announced by Justice Hoke these explicit declara- 
tions are the law, irrespective of what the Court tlliiiks as to their 
wisdom or unwisdom. 

Of course changes, alterations and discontinuances of proposed roads 
shown on the legislative map were authorized under certain linlitations, 
but vhen that map was actually fitted to the ground by the defendant 
through the map made by it and posted at the courthouse door, and by 
the exercise of its discretion in accepting, selecting and incorporating 
such road into the State system the explicit legislative declaration was 
"and the decision of the State Highway Commission shall be final." 

Justice Ruf in ,  in Pugh c. Grant, 86 N. C., 47, in discussing the 
interpretation of statutes, says: "The true rule for construing a statute, 
and we may say the only honest rule, for a court really seeking to 
obs~rve the will of the Legislature, is to consider and gire effect to the 
natural import of the words used. If they be explicit, and express a 
clear, definite meaning, then that meaning is the one ~ ~ h i c h  should be 
adopted, and no effort should be made by going outside of the words 
used, to limit or enlarge its operation. hbore all, it is not to be pre- 
sumed that the Legislature inteilded any part of a statute to be inopera- 
tive and mere surplusage." 
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Did the Legislature intend that the map attached to the statute and 
incorporated as a part thereof should be "inoperative and mere sur-. 
plusage" ? 

Did it intend that the words "shall be and constitute links or parts of 
the State Highway System" should "be inoperative and mere sur- 
plusage." 

Did it intend that the '(designation of all roads comprising the State 
Highway System as proposed by the State Highway Commission shall 
be mapped" was to "be inoperative and mere surplusage"? 

The word "designation," according to its "natural import," has an 
established meaning. The definition given in Webster's International 
Dictionary is : "A pointing out or showing; indication. Selection or ap- 
pointment for a purpose. That which designates; a distinguishing 
mark or name." This definition has been adopted and applied in Kim- 
ball v. Salisbury, 56 Pac., p. 975, and in  S. v. City of Red Lodge, 83 
Pac., 643. 

Thus, the "designation of all roads," etc., and the subsequent accept- 
ance and selection thereof was the method by which the statute required 
the defendant in the exercise of its discretion to point out, make known, 
designate and mark out the roads in each county which were to be 
"selected and made a part of the State System of Highways." 

Row, if the word '(tentative'' can be read into the ~ a r i o u s  clauses of 
the act, and the words "most practicable routes" can be construed to 
mean such routes as the defendant may from time to time determine, 
then the statute can be reduced to a simple minimum, to wit, that the 
State issued $50,000,000 in  bonds and in due course turned over said 
funds to the defendant to establish and construct such a system of high- 
ways for the county seats and principal towns and by such connections 
as the Highway Commission may, in its discretion, deem wise and 
proper. The Court has nothing to do with the question as to whether 
the delegation of such discretion would be wise or unwise. With us, 
the only question is, did the Legislature, by the language employed, 
actually delegate such discretion? We think not. 

We are, therefore, of the opinion that the statute means that when an 
existing highway has been designated, mapped, selected, established and 
accepted by the State Highway Commission as the sole and independent 
connection between two county seats in compliance with the formalities 
prescribed by the statute that this is a location of the road as a perma- 
nent link of the State System of Highways. 

Now Raeford, Red Springs and Lumberton, having been "connected," 
both by the formalities prescribed by law and by tht. exercise of the 
discretion of the defendant in accepting and adopting this highway 
marked in red upon Exhibit "A," as the sole, separate and independent 
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link between the two county seats, we are of the opinion that any radical 
or substantial departure therefrom would constitute a disconnection. 

Thus, in Newton v. Highway Commission, 192 N .  C., p. 54, the 
Court held: "We conclude that the Road Act itself connected the county 
seats according to the best judgment of the Legislature. A substantial 
departure from such connection so made by the sovereign power of the 
State must, of necessity, constitute a disconnection." 

The defendant, however, earnestly insists that the law ought not to 
be so declared for three reasons: 

(1) That the road proposed by i t  "runs to" and "connects" Lumber- 
ton because it enters No. 20 at Pates, near Pembroke, and while this 
point is thirteen miles from Lumberton, still No. 20 runs from Laurin- 
burg to Lumberton and is now a paved highway, and the public could 
travel from Raeford to Red Springs and from Red Springs to No. 20 
at Pates, and thence enter Lumberton from the same direction and at  
the same point. We assume that there can be no serious contention but 
that No. 70, the route in controversy, by virtue of the proposed change, 
would terminate at  Pates in KO. 20. Now, if No. 70 can be terminated 
in No. 20, thirteen miles from the county seat, and yet "run to7' and 
"connect" it, why could not the same result be achieved by terminating 
No. 70 fifteen miles distant, and, if fifteen miles, why not forty? A 
traveler from Raeford would still enter Lumberton from the same di- 
rection and at  the same point. I n  the exercise of the same discretion, 
why could not the road be built from Red Springs or Raeford to enter 
No. 20 at Laurinburg and "run to" and "connect" Lumberton through 
Laurinburg. Even in this event, a traveler from Raeford or Red 
Springs would still enter Lumberton from the same direction and at the 
same point, and thus under the guise of changes, alterations and dis- 
continuances, the entire system of highways could be consolidated into 
a few great thoroughfares. Evidently, the Legislature contemplated 
that Lumberton was entitled to these roads as independent entities. I f  
the proposed termination of No. 70 at Pates should be allowed, this 
would reduce the number of roads designated by the statute, and also 
by the defendant. There would be a conflict between the judgment of 
the Legislature and the judgment of the defendant. We are of the 
opinion that the judgment of the Legislature should abide. 

Ob~~iously, a road can only connect points between its origin and its 
terminus. So far as this controversy is concerned the origin of the 
road is Raeford and the terminus, under the proposed change, would 
be Pates, near Pembroke, thirteen miles from the objective. Hence, 
Lumberton would not be on the route of the road at  all. The law re- 
quired that the highways in the State system should "run to" and 
L( connect" the county seats at all events, and irrespective of any maps, 
proviso or discretion. 
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(2)  The second reason urged in behalf of the defendant is that this 
Court has heretofore established the law to the contrary. This proposi- 
tion requires an examination of the cases relating to the subject. There 
are three decisions bearing upon the construction of the Road Act, but 
only one of these decisions, to wit, the Newton case, undertook to deal 
with the question of connecting county seats, and the question involved 
in this appeal is the question of connecting county seats. 

The first case decided by the Court was Road Commission v. High- 
way Commission, 185 N. C., p. 56. I n  that case the Highway Com- 
mission, on 2 May, 1921, mapped a road as required by the statute 
running from Tarboro to Halifax, two county seats, by way of Speed 
and Hobgood. The county authorities within sixty days signified their 
approval. Thereupon, on 1 September, 1921, a shori, time after the 
sixty days had expired, "the Highway Commission, having had a hear- 
ing to determine whether finally to approve the route Eetween Scotland 
Neck and Tarboro, passing through Hobgood and Speed, abandoned the 
location of that part of the route between Moore's Crossing and Scot- 
land Neck, substituting a shorter, and, as it adjudged, a better route." 
The Court held: "It was evidently the intent of the statute that the 
posting at  the courthouse door was to give the State H-ghway Commis- 
sion an opportunity to pass upon objections which might be raised 
against the proposed location by the local authorities and the restric- 
tion of 60 days in  which such objection could be made was a restriction 
upon the local authorities only. I t  was not intended to take from the 
State Highway Commission the general discretionary authority con- 
ferred in section 7 to 'change, alter, add to, or discontinue' the roads 
shown on the map posted by the Highway Commission. 

The action of the Highway Commission complaired of consisted 
merely in shortening the road between Moore's Crossing and Scotland 
Neck (2 points on the road between Halifax and Tarboro). I t  does not 
appear that this was an abuse of the authority vested in  the Highway 
Commission, and the court below properly refused to grant a mandamus 
to compel the Highway Commission to adhere to the first or tentative 
location of the road. Neither by length of time nor long use, nor by the 
allegation of any other fact does it appear that the Highway Commis- 
sion exercised their discretionary power arbitrarily or abusively." 

An analysis of this opinion discloses, therefore: 
(a )  That the action complained of was the mere shortening of a 

road between two county seats involving neither a connection nor a dis- 
connection of either principal towns or county seats. 

(b) That the Highway Commission did not accept the road as 
mapped or incorporate it into the State System of Highways, but ex- 
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pressly declined to do so promptly, and after a public hearing in 
Raleigh on I September, 1921. The statute provided that it could hear 
objections and render a decision, and provided further: "And the de- 
cision of the State Highway Comn~ission shall be final." 

I n  the case now before us the action complained of is not the mere 
shortening of a road between two objectives, fixed by law, but it is the 
termination of it and the destruction of its identity thirteen miles before 
it reaches its objective; and, further, in our case, the Highway Commis- 
sion accepted the road in controrersy, incorporated it into the State 
system, and has nlaintained it as such for more than five years. 

Hence, the case of Road Corrumi&ion v. Highway Commission, supra, 
is not decisive of the principle of law involved in the present appeal. 

The next case, involving a construction of the Road Act, was 
Cameron v. Highway Commission, 188 N .  C., p. 84. This case and the 
Xewton case are the "apples of discord" in the road law. They both 
present an honest but fundamental divergence of opinion. The decision 
in the Cameron case was rendered by four Justices, the Chief Justice 
having been called to his reward before the case nTas decided. Three 
of the four Justicos wrote opinions. The divergence of opinion and of 
interpretation of the statute are fully reflected in the decision. For 
instance, the main opinion says: "We do not controvert the proposition 
that the defendants are clothed with certain discretionary powers; but, 
as we interpret the act, these powers do not include changing, altering, 
or discontinuing all roads in the exercise of a discretion which can be 
reviewed only in case of oppression or bad faith." The concurring 
opinion says: "In my opinion, it must be determined by the State High- 
way Commission in the exercise of a sound discretion, subject to judicial 
review only in case of abuse of discretion or when the authority re- 
posed in the Commission has been exercised in an arbitrary and un- 
reasonable manner." Another concurring opinion says: ':that the 
Legislature was not only not willing to confer such extended powers on 
the Commission, but they did not-they limited them in going from 
county-seat-to-county-seat, to go by principal towns." 

These declarations of law, with respect to the discretion delegated by 
the statute to the defendant, are as far apart as the zenith and the nadir. 

Again, the main opinion says : "To hold with the defendants that the 
right to determine what are principal towns is to be referred to the com- 
mission itself, and that their action is final, except in case of manifest 
abuse, would be the proper interpretation of the act if there had been 
no proviso." 

A concurring opinion, discussing the identical proposition, says: "TO 
my mind, principal towns, mentioned in the statute, and which may not 
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be disconnected from the State's System of Highways, are to be de- 
termined by the State Highway commission in the exer 'he  of a sound, 
but not arbitrary judgment." 

Bnother concurring opinion says: "The towns on the map were the 
principal towns in the mind of the Legislature when the act was passed." 

These declarations of law as to how a principal town could be identi- 
fied and determined are also as far  apart as the zenith and the nadir, and 
yet they are the utterances of three Jus t i ces  out of four ~ h o  participated 
in  the Cameron decision. The Cameron case went off upon the point 
that Stem was not a principal town, and, therefore, it was not neces- 
sary to connect i t  by the highway running from Oxford to Durham. 
The record in  the Cameron case discloses that i t  was alleged in that 
case and stressed at great length in the briefs that the road from Ox- 
ford to Durham had been mapped, and the map posted at  the court- 
house door; that no objection had been made by the governing au- 
thorities, and that the Highway Commission had thereupon taken the 
road over and maintained it for about three years. But the effect of 
posting the map at the courthouse door is not referred to i n  the opinion 
of the Court. The effect of the acceptance of the road and of the in- 
corporation of it into the State ~yste; of Eighways was not discussed 
or mentioned in  the opinion. The effect of explicit legislative declara- 
tions "shall be and constitute links or parts of the State Highway 
System" and the "decision of the State Highway Commission shall be 
final," are not mentioned or discussed. I t  would appear that this is 
sufficient evidence of the fact that the Court left these matters open for 
future determination, for the reason that it was not necessary to pass 
upon them if Stem was not a principal town, because, in  sich event, 
there was no requirement that Stem should be connected at  all with 
either the highway system or with Oxford and Durham, and if there 
was no requirement that Stem should be connected at  all, there was 
certainly nothing in the statute to prohibit or prevent a disconnection. 
An interesting sidelight disclosed by the Cameron case i3 the statement 
of engineers of defendant, as follows: "It is, therefo~e, my opinion 
that the engineering factors favor the Stem route. The margin is not 
great, and other factors, such as local service, opening up a new section, 
and land values, which favor the Creedmoor route. should be balanced 
against the engineering features and the advisability of changing the 
State Highway from its present location on the Stem route." I t  was 
further stated in briefs of plaintiff that an error of approximately 
$20,000.00 had been made in  the calculation of the estimated cost of 
the two routes with the result that the Creedmoor route, chosen by the 
defendant, was the more expensive construction. I n  other words, in 
the Cameron case, the defendant undertook to abandon the road even 
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though its engineering features were more favorable and the cost of 
construction less. At all events, however, the road was built to Durham 
and to Oxford, the county seats. There was no effort made to consoli- 
date the road with some other highway or to terminate it thirteen miles 
from Durham. 

As the writer interprets the Cameron case, there were three points 
upon which a majority of the Court agreed, to wit : 
1. Stem was not a principal town in  contemplation of the law. 
2. The language of the proviso of section 7 was mandatory and not 

discretionary. 
3. That the mar, attached to the legislative act could not "reasonably - 

be accepted as a legislative fiat to construct a system of highways in 
strict conformity with the roads proposed." 

Thtsc propositions are not decisive of the present case now under 
consideration. As to whether or not Stem was a principal town is 
immaterial to this appeal. I t  is agreed on all sides and in  all the cases 
that the language of the proriso is mandatory, and it is not intended 
in this Carlyle case that the highway should be pared in "strict con- 
formity" with the proposal shown on the legislative map but rather 
that when that map was fitted to the ground by the defendant with 
all the formalities prescribed by the statute, and thereupon an existing 
highway is selected, accepted and actually incorporated into the State 
syitem,. that the period of "proposing" ended and the period of per- 
manent links or parts of the State Highway System began. 

The third case dealing with the construction of the statute was 
N e w t o n  v. Highway Commission, 192 N .  C., p. 54. This case involved 
the nature of-the connection of the highway-system with the town of 
Newton. The connection through the town of Newton had been pro- 
posed, mapped, established, taken over, selected and designated as a 
part of route KO. 10 in  accordance with the formalities of the statute, 
and the Court held that the defendant was without power to make 
radical changes and departures from the connection so established. 

( 3 )  The last contention made in behalf of the defendant in  objection 
to construing the statute as indicated herein, is that the statute dele- 
gates to the defendant certain discretion in the location of a road which 
is not reviewable by the Courts. The general rule is stated thus in 
Y e w t o n  v. School Commi f tee ,  158 N. C., 187: "In numerous and 
repeated decisions the principle has been announced and sustained that 
courts may not interfere with the discretionary powers conferred on 
these local administrative boards for the public welfare unless their 
action is so clearly unreasonable as to amount to an oppression and 
manifest abuse of discretion." The X e w t o n  case grew out of the 
selection of a school site for a graded school in Charlotte. The case 
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of Newton v. School Committee was a companion case to School 
Comrs. v. Aldermen, 158 N.  C., 191. The aldermen of Charlotte con- 
tended that they had the right to approve the selection of school sites 
rather than the board of education. The Court held that the power 
to purchase sites and "do everything that is necessary and proper to 
open and conduct" the schools was broad enough and ample enough to 
clothe the school committee with sole and exclusive authority to select 
sites, and that for that very reason the "board of aldermen of Char- 
lotte are without discretion in the matter.'' There were no formalities 
prescribed by the statute as to proposed sites or other formalities pre- 
scribing how the proposed sites should become final. 

The other case most frequently cited in support of the discretion 
rule is B r o d m  v. Groom, 64 N. C., 244. That case involved the ques- 
tion as to what are the necessary expenses of a county. An act of the 
Legislature had been passed authorizing the commissioners of Rocking- 
ham County to levy and collect a special tax "for the purpose of build- 
ing and repairing bridges in  said county." The statute did not under- 
take to limit the discretion of the commissioners at all or to prescribe 
any formalities to be observed in the logation of bridges, but left the 
whole proposition wide open. The Road Act of 1921 did not leave the 
whole proposition wide open, but prescribed the formalities by which 
the location of the road in  controversy was to be determined by the 
defendant, and expressly declared that when those formalities were 
complied with in the selection and establishment of an existing highway 
as a connection between two county seats or principal towns that such 
selections should be and constitute '(links or parts of the State System." 

I n  the case now before us, no engineering difficulties or obstructions 
are alleged, and no reason given for abandoning the road, except that 
the defendant, i n  its discretion, desires to do so, because Robeson County 
loaned the defendant $1,000,000.00 under an agreement that route No. 
22, from Lumberton to Rowland, should be built and a portion of route 
No. 70, from Lumberton to Fairmont, and that this sum is not sufficient 
to construct these roads, and also the road in controversy, according to 
the original plan, and, therefore, in order to come within the amount 
of the fund provided by Robeson County the defendant proposes to lop 
off a substantial portion of the road and consolidate it with No. 20. 
This Court has recently held in the case of Johnson v. Aighway Com- 
mission, 192 N. C., p. 561, commonly known as the Varina case, that 
neither the defendant nor the County Commissioners of Robeson 
County had the legal right to enter into a contract as -to the location 
of the road. The Varina case contains a full discussion of the principle 
and the propositions of law therein contained, and will not be com- 
mented on here. 
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We, therefore, hold, upon the facts as disclosed by this record: 
1. That the defendant is without power to divwt Xo. 70 and termi- 

nate it at Pates, thirteen miles from Lumberton, because it has been 
mapped, established, accepted and incorporated ;is i t  exists as a per- 
manent link or part of the State Highway System. 

2. That the road, as proposed, does not run to and connect Lumber- 
ton as contemplated by the statute, and this requirement was manda- 
torg, and therefore excluded any exercise of discretion in that par- 
ticular. 

3. The Legislature has determined that the five independent roads re- 
ferred to constitute the contemplated service to t'le county seats. The 
defendant, in compliance with the formalities prescribed by law, has 
accepted and incorporated these roads into the State System, and i t  
has no power to diminish or reduce the service by destroying and con- 
solidating a separate and independent link or connection by which that 
service is to be delivered to the county seat. 

4. We hold further that the termination of the road at Pates, thir- 
teen miles from Lumberton, would constitute a d sconnection forbidden 
by the law. 

Therefore, we conclude that the judgment shodd be 
Affirmed. 

CLARKSON, J., concurring: I concur in the able and logical opinion 
of N r .  .lssociate Justice Rrogden, it may not be amiss to call attention 
to a few errors that the Chief Justice has fallen into in his dissenting 
opinion. He  seems to indicate that in road building the Legislature 
by statute cannot control its agency, the Highway Commission, in the 
building of State highways. That instead of the Legislature, the l a w  
making body, being supreme, the Highway Comn~ission is the master 
and the Legislature the servant, when the clear language of the legis- 
lative instruction and command to the High~i~a,y Commission was as 
follows: "A map showing the proposed roads to constitute the State 
Highway System is hereto attached to this bill and made a part hereof. 
The roads so sho~vn can be changed, altered, added to or discontinued 
by the State Highway Commission: Provide(i, no roads shall be 
changed, altered or d&continued so as to discortnect county seats, pm'llr 
&pal towns, State or National parks or forest reserves, principal State 
imf i fu t ions  and highuay systems of other statt?s." The Legislature, 
responsible to their constituents, took no chances. They had a map, 
naming the cities and towns on the map, and the roads are shown on 
the map going through these objectives, and that map was made a part 
of the act. 
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I n  the main opinion in the present action, Brogden, J., has fully and 
logically gone into the pertinent decisions of the Court in respect to the 
location of roads constituting the Highway System. Can it be supposed 
for one moment that the Legislature would put into the hands of ten 
men-if they had the wisdom of Solomon-$85,000,000, with no re- 
straint, but unbridled, to spend this money when and where they please 
in the State? Such a judicial dream comes not from the realities of 
life, but from the cloister of the confined student dealing in aircastles 
of kingly power, such as we read about in the story books long ago. The 
primary purpose of the State Highway Act was to take care of and 
foster the agricultural, commercial and industrial interests of the State. 
The Legislature, in the due exercise of its power, provided for ten 
Highway Commissioners, an administrative body, to carry out its will 
and mandate, giving this Highway Commission fixed, certain and 
limited powers. The largest appropriation ever made in the history of 
the State was made, and this enormous sum to be spent on roads was 
not left to a commission of ten, no matter how capable, efficient and 
honest they may be, without limitations. The mandate of the Legisla- 
ture was the building of a fixed system, mapped by i t  f m  the commis- 
sion. The Legislature, the creator, the commission, the agency. A 
map was attached to the act. I t  showed the 100 county seats, and 
marked on the map were the names of each county seat, without calling 
it a county seat. Also about 176 other places named on the map and 
the roads as shown on the map went through the county seats and the 
other places named, as set forth on the map. The general purpose as 
set forth in the act, was for the State to lay out, take over, establish 
and construct and assume control of approximately 5,500 miles of hard- 
surfaced and other dependable highways running to d l  county seats 
and to a17 principal towns, State parks and principal State institutions, 
etc., with special views of development of a,qriculture, commercial and 
natural resources of the State; and for the further purpose of permit- 
ting the State to assume control of the State highways, repair, construct 
and reconstruct and maintain them at the expense of the State and 
relieve the counties, cities and towns of the State of this burden. The 
intent mas to establish and maintain a State system to be hard-surfaced 
as rapidly as possible, of durable hard-surfaced, all-weather roads cow 
necting the various county seats, principal towns and czties. 

Since the Halifax Convention, the whole history of the State was 
contrary to unlimited or arbitrary power. That convention, on 12 
November, 1776, adopted the first Constitution of the State. The pre- 
amble is "A Declaration of Rights made by the Representatives of the 
Freemen of the State of North Carolina." The very first section was 
"That all political power is vested in and derived from the people only." 
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I t  took eight years before the surrender at Yorktown to make good 
that the divine right of kings to rule was at an end. I believe that this 
State will never recede from the principle, not only to make the "world" 
but "North Carolina" safe for democracy. No administrative body 
appointed by the law-making body with definite and fixed duties, by 
judicial decision can be given a monopoly of power and destroy any 
road, mapped, taken over and going through the county seats in the 
100 counties of the State and the principal towns. 

The dissenting opinion of the Chief J u s t i c e  proceeds upon the theory 
that the defendant, Highway Commission, should have more power. 
It does concede that there are limitations in the statute, but omits 
to point out what these limitations are or to give any effect to them. 
The defendant admitted that the location of the road from Philadel- 
phus Church to Pates is not in  accordance with the legislative map. I f  
so, the legislative map has been neither a hindrance nor an obstruction 
to tho full exercise of the discretion of the defendant. I f  the defendant 
did not locate the road in accordance with the legislative map, then it 
must necessarily follow that it located it in the exercise of its own dis- 
cretion and it ought not to complain of its own act and of the exercise 
of its deliberate judgment in selecting and incorporating into the State 
system, the highway in controversy. How many times did the statute 
contem~late that the defendant could exercise its discretion? I t  claims 
the right to exercise it in the same matter twice. I f  twice, why not a 
dozen times? I t  was to prevent this 1-ery uncertainty in regard to the 
location of highways that the statute provided the formalities which 
should be observed in locating highways, and it further provided "and 
the decision of the State Highway Commission shall be final." Citizens 
of the State had a right to rely upon these mandatory provisions of law, 
and they did rely upon them. They came upon these highways, bought 
property, built their stores and filling stations thereon with full faith 
that the General Assembly of this State knew what it was about in 
prescribing the formalitir?~ to be observed in establishing a fixed system 
of highways for the State and which would avoid the filling of the 
State with angry discord over the constant juggling of the roads of the 
highway system. But the dissenting opinion says "that the road has 
already been located, though unwittingly on the part of everybody." 
This language means that the Legislature unwittingly made a map and 
unwittingly incorporated it as a part of the Road Act; that thereupon 
the defendant unwittingly made a map of the roads in Robeson County, 
which it unwittingly proposed "to constitute links" in  the State High- 
way System; that thereafter the defendant unwittingly rendered a final 
decision in the matter and unwittingly took over, selected and assumed 
control of the road and has unwittingly maintained it for five years. I t  
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i s  doubted if the defendant will admit that it has so unwittingly per- 
formed its duty since its creation. 

Again, it is said, in referring to the legislative map: "A very re- 
markable map, indeed! I confess that it does not excite my admiration 
as a work of art, for it was never intended as such. I t  was prepared 
hurriedly by men in Raleigh who had no idea they were actually lo- 
cating roads 'by painting highways on a painted landscape.'" The 
suggestion is that the Legislature in making the map b;y declaring that 
the map "is hereto attached to this bill and made a part hereof," was 
doing a very ridiculous thing. The act was carefully prepared by a 
committee of the Good Roads Association of the State. I t  was care- 
fully prepared by the ablest men in the State then in the Legislature. 
It is considered over the Nation the most practicable piece of road 
legislation enacted. The two presedt dissenters do not agree with the " - 
combined judgment of that able body of public representatives. An 
examination of chapter 2, Public Laws 1921, will disclose a map. The 
legend upon the map is as follows: "Prepared in o.&e of State High- 
way Commission of Raleigh, N. C." I f  it is a bad map, defendant 
made it. If i t  falls short of being a work of art, the defendant alone is 
responsible. I f  it is a "painted highway on a painted landscape," 
then the defendant painted the landscape, presumably, according to its 
own notions of art. Evidently, the defendant, in  making this map at- 
tached to the act, assumed responsibility for i t  by putting its name 
thereon and claiming the authorship of it. I t  ought not to be permitted 
to disown its own child. At the time i t  was incorporated into the law, 
it was deemed sufficient as a basis of securing votes for the issuance 
of $50,000,000.00 of bonds. But i t  is further asserted that if the for- , , 

malities prescribed by the statute in locating roads should be upheld 
that this would in  effect amount to settling the location of highways by 
"legislatire fiat." Does this mean that the Legislature has no power 
to locate a road, but that its servant, the Highway Commission, can do 
so? I f  this reasoning is correct, then the servant becomes greater than 
the master; the part greater than the whole; and the creature greater 
than the creator. I s  there any reason why the Legislature could not 
locate a road by legislative decree? Every county in the State and 
every city in the State has been building highways for years by legis- 
lative fiat. The governing authorities of counties and cities have passed 
resolutions directing where streets and highways shoul'd be built and 
how they should be laid out and with what materials they should be 
paved. Doubtless, they never dreamed that this was building highways 
by legislative fiat and forbidden by the law. 

Now, if the governing authorities of cities and towns of the State 
can locate highways by legislative fiat, by what process of reason can it 
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be maintained that the governing authorities of the entire State, to 
wit, its Legislature, cannot wield these mighty powers? 

I t  is further contended that the Court is attempting to locate a road. 
I do not so construe the opinion. The Court holds that it has the right 
to determine when a highway runs to a county seat, and also to de- 
termine whether a county seat has been disconnected. I n  the Came~on. 
case, the Court very readily declared that it could determine what a 
principal town was, although it was a "mixed question of law and 
fact." But it is now suggested that the Court cannot determine what 
a disconnection is when there is no dispute as to the fact. I do not 
think that the processes of reason have changed since the Cameron 
case was written. 

I t  is further said that, "The State Highway Commission, with the 
aid of the commissioners of Robeson County and other local authori- 
ties, has determined that 'the most practicable route' from Red Springs 
to Lumberton is by way of Pembroke." The same defendant and the 
commissioners of Robeson County also determined in  1921 that the 
practicable route from Red Springs to Lumberton was the highway 
marked in  red upon Exhibit "A." So far as this record discloses the 
road now is just as it was in  1921. There has been no change in  the 
road. I t  is, therefore, just as practicable today as i t  was in  1921. 

The dissenting opinion by Mr.  Jus t ice  A d a m  sets up an  imaginary 
case as to what would happen if the termination of the road at  McNeill's 
Bridge had been presented for review. This would doubtless be an in- 
teresting proposition if presented, but i t  seems that no question was 
raised about this matter in  the trial court, all parties apparently being 
satisfied. The Court, in its opinion, undertook to pass upon the ques- 
tion presented which was, among other things, whether or not the 
termination of the road at  Pates amounted to a disconnection, and 
whether or not the express command of the Legislature that all roads 
in  the system should "run to" and "connect" county seats had been 
complied with. Therefore, all fine-spun theories about McNeill's Bridge 
is not pertinent to this case. 

The opinion says further: "The basic error pervading the opinion 
consists in  assuming jurisdiction of the question which the Legislature 
has referred to an administrative agency of the State." The bald 
proposition, then, is that no citizen of the State can assert or maintain 
any right with respect to highways because it is "basic error" to assume 
that such jurisdiction resides anywhere except in  the discretion of the 
defendant. Then again, it is said: "I think the fallacy implied in the 
questions quoted above lies in the assumption that by connecting with 
route 20 at  Pembroke, route 70 would terminate at  this place." Now, 
if route M does not terminate a t  Pates, where i t  intersects route 20, 
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what becomes of i t ?  Not another inch of grading or excavation can be 
done upon it. Not an inch of paving could be laid upon i t  beyond that 
point. I t  becomes a lost road. Does i t  take to the air at  Pates or is 
it in the contemplation of the mind deemed to continue an intangible 
ghostlike existence with No. 202 Aside from fine metaphysical dis- 
tinctions, I think the road as a practical proposition terminates at 
Pates. 

With all deference, I think the dissenting opinions do not undertake 
to meet, discuss or answer the propositions of law contained in the opin- 
ion of the Court, but may be fairly termed "confessions and avoidances" 
by academic discussion of questions not pertinent and an array of im- 
possible, illogical and impractical conclusions. 

The issue is clearly drawn. The dissenting opinions assert that the 
so-called and imaginary "gyves," "shackles" and "thraldom" imposed 
by law should be taken from the defendant, but if their prayer for re- 
lief is granted in the manner and for the reasons given therein, these 
same "gyves" and "shackles" and this same "thraldom" will be firmly 
riveted upon the citizens of this State so that they may ask but not be 
heard; they may knock but it will not be opened. I know not what 
course others may pursue, but as for me I will stand with undimmed 
faith for the privilege of the humblest citizen of this State to assert 
and maintain his rights with respect to the location of the highways. 

STACY, C. J., dissenting: I have an abiding confidence that soon or 
late the Court will recede from the position first taken in the Newton 
case and repeated and extended in principle here. The two cases are 
at  variance with the public policy of the State as estabhhed by a long 
line of decisions, extending over a period of more than half a century. 
Brodnax v. Groom, 64 N .  C., 244, decided in 1870, and followed in 
probably as many as two hundred cases since. See Shepard's Citations 
and Allen's Reported and Cited Cases, 1926. 

I t  is no duty of the ,courts to supervise, or to control, the discretion- 
ary powers of administrative bodies, except in  cases of oppression or 
manifest abuse, and they ought not to go out of their way hunting 
such tasks. Supwwkors v. Comrs., 169 N. C., 548. To do so, says 
Chief Justice Pearson in Brodnm v. Groom, supra, would be to erect 
a "despotism of five men, which is opposed to the fundamental prin- 
ciples of our government and the uses of all times past." This ex- 
pression is referred to in the Court's opinion, but apparently the fur- 
ther observation of the learned Chief Justice, made in the same con- 
nection, has been overlooked. Continuing, he said: ''This Court has 
no power, and is not capable if it had the power, of controlling the 
exercise of power conferred by the Constitution upon the legislative 
department of the government or upon the county authorities." The 
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wisdom of this statement would seem to be abundantly supported by our 
recent disagreements in cases dealing with the powers of the State 
Highway Commission. 

Speaking to the identical question in Peters v. Highway Commis- 
sion, 184 N .  C., 30, the late Chief Justice Clark said: "The courts 
are not empowered to supervise the action of administrative boards 
because of a difference of opinion as to the action taken or contem- 
plated by the officials charged with the duties of administration." And 
in  Newton v. School Committee, 158 N .  C., 186, Hoke, J., gave ex- 
pression to the same position in forceful and emphatic language, as 
follows: "In some of the opinions, decided intimation is given that in 
so far as the courts are concerned the action of these administrative 
boards must stand unless so arbitrary and unreasonable as to indicate 
malicious or wanton disregard of the rights of persons affected. I t  is 
undesirable and utterly impracticable for the courts to act on any other 
principle." 

Prior to the decision in Newton v. Highway Commission, 192 N. C., 
54, it was never thought that the State Highway Commission, clothed, 
as it is, with certain administrative and governmental functions, chiefly 
those enumerated in 3 C. S., 3846(j), has less discretion in the location 
of roads than a township road commission, a county highway com- 
mission, or a board of county commissioners. But such is the law as 
now declared. I know the majority opinion says that the Legislature 
has so commanded and we must obey. Quite true, if such be its man- 
date, but I do not so understand the language employed in the statute, 
and i t  is recalled that even in the Sewton  case something was said 
about "the letter killeth, but the spirit giveth life." 

Speaking to the question of authority in Road Commission v. Highway 
Commission, 185 N. C., 56, Clarlc, C. J., delivering the opinion of the 
Court, said: "It was evidently the intent of the statute that the posting 
at the courthouse door was to give the State Highway Commission an 
opportunity to pass upon objections which might be raised against the 
proposed location by the local authorities and the restriction of 60 days 
in which such objection could be made, was a restriction upon the local 
authorities only. I t  was not intended to take from the State Highway 
Commission the general discretionary authority conferred in section 7 
to 'change, alter, add to, or discontinue' the roads shown on the map 
posted by the Highway Commission." 

The provisions of the statute applicable are as follows : ('Fifty-five 
hundred (5500) miles shall be the approximate maximum limit of 
mileage of the State Highway System. The designation of all roads 
comprising the State Highway System as proposed by the State Righ- 
way Commission shall be mapped, and there shall be publicly posted 
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at the courthouse door in every county in the State a map of all the 
roads in such county in the State system, and the board of county 
commissioners or county road-governing body of each county, or street- 
governing body of each city or town in the State shall be notified of 
the routes that are to be selected and made a part of the State System 
of Highways; and if no objection or protest is made by the board of 
county commissioners of the county, road-governing body of any county, 
or street-governing body of any city or town i n  the s ta te  within 
sixty days after the notification before mentioned, then and in that - " 

case the said roads or streets, to which no objections are made, shall be 
and constitute links or parts of the State Highway System. I f  any 
objections are made by the board of county commissioners or county 
r ~ i d - ~ o v e r n i n ~  body of any county or street-governing body of the city 
or town, the whole matter shall be heard and determined by the State 
Highway Commission in session, under such rules and regulations as 
may be-laid down by the State Highway Commission, notice of the 
time and place of hearing to be given by the State Highway Commis- 
sion at the courthouse door in the county, and in some newspaper pub- 
lished in the county, at least ten days prior to the hearing, and the 
decision of the State Highway Commission shall be final. A map 
showing the proposed roads to constitute the State Highway system 
is hereto attaehed to this article and made a part hereof. The roads so 
shown can be changed, altered, added to or discontinued by the State 
Highway Commission: Provided, no roads shall be changed, altered 
or discontinued so as to disconnect county seats, principal towns, State 
or National parks or forest reserves, principal State institutions and 
highway systems of other states." 3 C. S., 3846(c). 

Construing the above provisions in Cameron, v. Highway Corn., 188 
N. C., 84, Adam, J., delivering the opinion of the Court, said: "We 
think it will appear, from a careful reading of those sections, that the 
roads outlined on the map were intended as a tentativl3 and not as a 
completed or final system of highways. Road Commissioners v. High- 
way Commission, 185 N. C., 56. They were referred t~ in the act as 
comprising a system 'proposed' by the commission, and again as roads 
'proposed' for the State Highway System. They were not intended 
to be unalterable. I n  section 7 the commission was given express 
power, subject to limitations, to change, alter, add to, amd discontinue 
roads; and, apparently, with a view to removing all doubt as to the 
scope of this power in  relation to the question under consideration, i t  
was vested with the specific right 'to change or relocate any existing 
roads that i t  may now own or may acquire.' These definite and s i p i f i  
cant provisions convince us that the map cannot reasonably be ac- 
cepted as a legislative fiat to construct a system of highways in  strict 
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conformity with the roads 'proposed,' and that the roads may be 
changed, altered, relocated and discontinued in the sound discretion 
of the commission, subject to the limitations prescribed by law." 

I t  will be observed that the finality of the decision of the State High- 
way Commission, mentioned in the statute, relates only to its decision 
on objections made by the local authorities within sixty days after a 
map of the proposed roads has been posted at the courthouse door. This 
is eminently proper, for such decision relates only to a preliminary or 
interlocutory question, and no appeal to the courts ought to be allowed or 
permitted until the final location of the road is to be determined. Then, 
as provided by 3 C. S., 3846(p), in cases calling for its application, 
"any party affected thereby shall be entitled to an appeal, and the pro- 
cedure for such appeal shall be the same as provided in chapter twenty- 
one for appeals from decisions and d$terminations of the Corporation 
Commission." The plaintiffs, however, are not proceeding under this 
section, nor is it a case for such procedure. c hey are seeking to enjoin 
the State Highway Commission from locating the road via Pembroke 
on the ground that such action is unlawful. This is the sole basis of - 
plaintiff's suit. We are therefore not now concerned with the wisdom 
or impolicy of the proposed change in the highway, but only with the 
legality of such change. 

An erroneous position once taken and adhered to is difficult to main- 
tain, and when such is the case, as here, elaboration not infrequently 
results in reductio ad absurdurn. How is the Highway Commission to 
proceed in the future? I t  is admitted that the road in the instant case, 
running from Philadelphus Church to McNeill's Bridge, heretofore 
designated as a part of route No. 70, is not the same as that shown on 
the legislative map of 1921. But it has been taken over as such, and, 
according to the logic of the Court's opinion, it cannot now be aban- 
doned or discontinued as a part of the State System. Why not? Ex- 
press statutory authority is given the Highway Commission to "change, 
alter, add to, or discontinue" any of the proposed roads shown upon the 
legislative map after they have been taken over as a part of the State 
system, subject only to the prohibition against disconnecting county 
seats, ~ r i n c i p a l  towns, State or National parks or forest reserves, prin- 
cipal State institutions and highway systems of other states. I n  the 
Cameron case, the entire road from Oxford to Durham, via Stem, was 
abandoned or discontinued, after i t  had been taken over and maintained 
as a part of the State System for three years, and an entirely different 
road, running by Creedmoor, was substituted in its place. This was 
held to be lawful, though Stem appeared on the legislative map, and 
Creedmoor did not. But i t  is now said that a much less deviation in 
Robeson County is unlawful. I s  the law different in Robeson from 
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what it is in the counties of Durham and Granville? Under this irr- 
terpretation it may be doubted as to whether a single one of the high- 
ways, going to make up the State System, has been built in strict com- 
pliance with the law's command. 

Speaking to the question in Johnson v.  Comrs., 192 N. C., 561, 
Connor, J., said: "No question or issue of fact involved in the de- 
cision of the Highway commission with respect to the location of route 
21 is raised by the pleadings requiring that it be eubmitted to or 
passed upon by a jury; whether the Highway Commission had the 
power to change the location of the road, presents a (question of law 
only to be determined by the Court. We are of the opinion that the 
Highway Commission had such power, and that upon the facts alleged 
in the complaint its exercise of such power is not subject to judicial 
review." 

I n  Newton v.  Highway Comm.iSsion, supra, it was said: "The 
Court cannot direct the location of the road." and this case is cited with 
approval in  the Court's opinion. I s  the Highway Commission, there- 
fore, to understand that the Court is not directing' the location of the 
present road, but is saying that the commission may not abandon or 
discontinue any part of the road heretofore taken over? I f  so, which 
holding is the Highway Commission to follow in the future, the one 
which says the Court will not direct the location of the road or the one 
which says the road heretofore taken over may not now be abandoned or 
discontinued? Has  not the Court in effect done in  the second breath 
what it said it would not do in the first? The location of the road is 
the point at  issue in  the, present suit, hence the two expressions are 
difficult to reconcile when it comes t~ applying the law to variant facts. 

I know the reply is, the road has already been located and the Court 
is not undertaking to locate the road, but only declaring what con- 
stitutes a permanent location under the statute. But what is the dif- 
ference, on the facts of the present record, between directing a location 
and declaring that a permanent location has already been made, when 
the location of the road is the very question at  issue? The plaintiffs 
say i t  should be located at one place, the interveners at  mother and the 
defendant at  still another. The Court says that the road has already 
been located, though unwittingly om the part of everybody, and that 
said location may not now be abandoned or discontinued. I n  the 
Newton case, the Court was careful to point out that i t  would not 
direct the location of roads. Then the question still remains: Does 
the Court intend to locate the present road by judicial decree or not? 
I f  i t  does not so intend to locate the road, the result is "confusion 
worse confounded." On the other hand, if the road 1s to run from 
Philadelphus Church to McNeill's Bridge as originally taken over, i t  
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will do so by judicial decree and not otherwise, for no one charged with 
the duty of designating the roads which are to constitute the State 
System, thinks i t  ought to go that way. So in  the end, i t  would seem, 
that in  the instant case the location of the road in  controversy is to be 
made by the Court, and not by the Highway Commission. 

The fundamental error in  this case lies in the fact that the Court is 
undertaking to deal with a matter which properly belongs to another 
tribunal. The location of the road in  question has been determined by 
the State Highway Commission in the exercise of authority conferred 
upon it by statute. There is no suggestion of any arbitrary action or 
abuse of discretion on its part. We are, therefore, concerned solely 
with the lawfulness of the proposed change, and nothing else. That it 
is in the interest of economy and produces a more practical and con- 
venient route is the judgment, not only of the Highway Commission, 
but of the local authorities as well. 

I n  the next place, the Court has erroneously assumed, it seems to me, 
that if the road from Philadelphus Church to McNeill's Bridge is run 
via Pembroke (even a t  an increased distance of 2.9 miles, but at  a 
saving in  cost of approximately $225,000.00) Raeford, the county seat 
of Hoke County, ips0 facto will be disconnected from Lumberton, the 
county seat of Robeson County, by a distance of thirteen miles, or the 
distance from Pembroke to Lumberton. The finding of the trial court, 
in this respect, is not supported by the evidence, and it is not binding 
on us if it were. The road is not going to stop at  Pembroke simply 
because that portion of it from Lumberton to Pembroke has already 
been hard-surfaced. The road from Lumberton to Pembroke will be- 
come as much a part of route No. 70, as it is now a part of route No. 
20, just as the road from Cary to Raleigh is a part of two routes and 
serves to connect both Durham, the county seat of Durham, and San- 
ford, the county seat of Lee, with Raleigh, the county seat of Wake. 

Clinton and Burgaw are connected with Wilmington by roads which 
converge a t  Castle Hayne. Smithfield and Goldsboro are connected 
with Wilson by roads which converge a t  Contentnea. The roads which 
connect Snow Hill  and Kinston with Goldsboro become common some 
distance east of Goldsboro. And the roads which connect New Bern 
and Greenville with Kinston intersect at  a point several miles north 
of Kinston. Without these and similar economies, i t  is reasonable to 
suppose that the county seats, principal towns and other termini men- 
tioned in  the Act of 1921, would never be linked together in one com- 
prehensive system of State highways. I t  is estimated that more than 
20,000 miles would be required to run a direct road from every county 
seat to every other county seat and principal town in the State. 
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CABLYLE t i .  HIGHWAY COMMISSION. 

Why should it be necessary to parallel these two roads, approximately 
a mile apart for a distance of ten miles a t  an increased cost of $225,- 
000.00 when a single road will serve all the traffic? One reason as- 
signed is that the proposed change is not in accord with the legislative 
map. Neither is the road that has been taken over. The map, there- 
fore, is to be used only to prevent a change in  location and not for the 
purpose of determining the correct location, otherwise the interveners 
might prevail. A very remarkable map, indeed! I confess that it does 
not excite my admiration as a work of art, for it was never intended as 
such. I t  was prepared hurriedly by men in  Raleigh, who had no idea 
they were actually locating roads "by painting highways on a painted 
landscape," and I cannot think the Legislature intended to adopt it as 
a work of finality, else the State Highway Commission would never 
have been given authority to employ engineers who use transit and 
tape. 

Speaking to this position, in  his excellent brief, the learned Assist- 
ant Attorney-General, Mr. Ross, well says: "These proposed roads, as 
said by Mr. Justice Adams in Cameron v. Highlway C!ommisswn, 188 
N. C.. 187. 'were not intended to be unalterable.' They were to be laid 
out 'by the most practical routes.' To attempt to view them as the then 
existing traveled highways-the majority of which had been built with- 
out engineering advice & all, and some had only followed the trail of 
the savage or the buffalo-would, in  the very beginning, have shackled 
the Highway Commission to a dead past." 

The case, in  its final analysis, presents but a single question. I t  is 
this.: Has the location of all the highways, going to mtlke up the State 
System, been settled in advance by legislative fiat, or is this a matter 
to be determined by the State Highway Commission? Before a road 
can be built, i t  must be located at some definite and specific place on 
the ground. Who is to say where that place shall be? I think the 
~en is la tu re  has wisely committed this auestion to the decision of the " 
State Highway Commission in the exercise of a sound but not arbi- 
trary judgment. I t  is undesirable and utterly impracticable to build 
roads in any other way. I t  is not to be presumed that the Legislature 
intended a policy of reckless extravagance rather than one of prudent 
economy in providing for the construction and maintenance of a State 
System of hard-surfaced and other dependable roads, connecting by 
the most practicable routes the various county seats and other principal 
towns of every county i n  the State. 

The State Highway Commission, with the aid of the commissioners 
of Robeson County and other local authorities, has (determined that 
"the most practical route" from Red Springs to Lumberton is by way 
of Pembroke. The wisdom of this decision is neither questioned nor 



N. C.] FALL TERM, 1926. 67 

denied; but i t  is alleged that another road between these two places 
has already been taken over and that i t  has now become a part of the 
State System and as such cannot be abandoned or discontinued. When 
did a sovereign state ever commit itself to such a policy before? 

There is another provision of the judgment deserving of attention. 
I t  is not only held that the entire road, heretofore taken over as route 
No. 70, has now become a part of the State System, and as such, may 
not be abandoned or diqcontinued, either in whole or in  part, but the 
defendant is also r ~ t r a i n e d  from building any road "from Philadel- 
p4us along the yellow line to a point in  the vicinity of Pembroke." 
Why this specific injunction? I s  the Highway Commission limited in 
its work to the construction and maintenance of roads shown upon the 
map, except in those cases where i t  has inadvertently taken over a road 
wbich does not appear thereon? I f  so, then the law sanctions an 
(6 ignorant9' departure from the map and condemns an "intelligent" 

one. 
I t  is specifically provided by 3,C. S., 3846(j) that the State Highway 

Commission shall have power "to locate and acquire rights of way for 
any new roads that may be necessary for a State Highway System, 
with full power to widen, relocate, change or alter the grade or location 
thereof; to change or relocate any existing roads that the State High- 
way Commission may now own or may acquire," etc. This language 
would seem to be too plain for debate or for any diversity of opinion. 
But for some reason not stated by the majority we construe it differ- 
ently. 

The road which connects Raeford, the county seat of Hoke County, 
with Lumberton, the county seat of Robeson County, runs by Red 
Springs, Philadelphus Church, thence east of Pembroke to McNeill's 
Bridge and on into Lumberton. As a more practical route it is pro- 
posed to run this same road by Red Springs, Philadelphus Church, 
Pembroke, thence to McNeill's Bridge and on into Lumberton. And 
yet i t  is seriously contended, and actually held for law, that, if that 
portion of the road between Philadelphus Church and McNeill's Bridge 
is deflected so as to run by Pembroke, this will disconnect the two 
county seats. I f  the two county seats are thus disconnected by the 
distance from Lumberton to Pembroke, why not by the distance from 
Lumberton to McNeill's Bridge, or by the distance from Lumberton 
to Philadelphus Church, or by the distance from Lumberton to Red 
Springs? What is there about Pembroke that a road cannot pass 
without stopping ? 

Under the statute, as now interpreted, it would seem that the State 
Highway Commission, instead of trying to serve all the people of the 
State, as i t  has been and is now doing, should have started at a given 
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point, moved as rapidly as it could, but taking care not to assume 
control of any road, either in  whole or in part, which, in its judgment, 
ought not to become a permanent link in the Highway System, for once 
having taken it over it could not thereafter be abandoned or discon- 
tinued. This would have given one section of the State a first and " 
prior advantage over other sections, to be equalized only as the work 
progressed, but it appears that, in no other way would it have been 
possible to comply with the statute as presently interpreted. I t  cer- 
tainly has not been complied with up to date, for heretofore i t  has been 
thought that it had quite a different meaning. Our own decisions have 
been otherwise. With due deference to my brethren, I think the in- 
terpretation now placed on the statute is, not only strained, but entirely 
at  variance with the intent of the Legislature. " 

I t  is conceded that when the meaning of a statute is plain and its - 
provisions susceptible of but one intepretation, its consequences, if ob- 
jectionable, can only be avoided by a change in the law itself. But 
where the purpose of the Legislature is not clearly expressed, it is 
always to be presumed that a statute was intended to have the mwt 
reasonable and beneficial operation permissible from the language 
used. And when a statute is ambiguous in terms, or fairly susceptible 
of two interpretations, the injustice, hardship, or inconvenience which 
is likely to follow the one construction, or the other, may be considered, 
and a construction of which the statute is fairly susceptible may be 
placed upon it, so as to avoid all such objectionable consequences and 
advance what must be presumed to be its true object and purpose. 25 
R. C. L., 1018. I n  short, it is well settled that if the language of a 
statute be obscure or ambiguous and its meaning not clearly designated, 
the effects and consequences of the one construction or the other may 
and ought to be resorted to as important aids in determining its true 
meaning and intent. 2 Lewis' Suth. Statutory Construction (2  ed.), 
sees. 488-490. 

But why pursue the matter at greater length? Cui bono? Enough 
has already been said to demonstrate the necessity of further legislative 
action in order that the State Highway Commission may proceed, in 
some workable way, with the construction of the State highways. With- 
out such relief, the Commission must now labor under the tyranny and 
thraldom of intolerable restrictions, which, in my opinion, were never 
intended by the Legislature; indeed, which cannot be observed if the 
highways of the State are to be constructed with any regard whatever 
for economy and the first principles of civil engineering. Nevertheless, 
the law is, as it is declared. And while all are compelled to bow to the 
present attitude of the majority, I do so with a firm cc~nviction that the 
judgment is erroneous, both in principle and result. 
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ADAMS, J., dissenting: I dissent from the opinion of the Court, not 
only because I believe i t  to be unsound i n  theory and unwise in policy, 
but because in  my judgment it is based upon fundamental error and 
upon a misconception of the purpose and spirit of the act by which the 
State Highway Commission was cre*ed. Moreover, excepting the 
Newton case, with which it may not in all respects accord, the opinion, 
as I read it, combats $1 previous decisions construing the statute, and 
cannot be harmonized with them through the medium of doubtful or 
refined distinctions. 

The basic error pervading the opinion consists in assuming jurisdic- 
tion of a question which the Legislature has referred to an adminis- 
trative agency of the State. I n  the determination of the present con- 
troversy this exercise of jurisdiction in effect sanctions three proposi- 
tions: (1) to deflect route 70 from B to C and back to D is necessarily 
to disconnect Raeford and Lumberton; (2) when a road is once taken 
over by the State Highway Commission i t  becomes permanently fixed, 
and cannot thereafter be changed, altered, or discontinued; ( 3 )  the dis- 
cretion of the Highway Commission is reduced to a narrow and rigidly 
limited compass. 

With respect to the first of these, the position of a majority of the 
Court is stated in this way: "Does a highway 'run to' a county seat 
when it terminates at a point thirteen miles from its corporate limits? 
Does a highway connect a county seat when i t  lacks thirteen miles of 
touching i t  a t  all? To ask these questions, nothing else appearing, is to 
answer them in the negative. Therefore, the inevitable conclusion is, 
that if the road as proposed by the defendant does not 'run to7 and 'con- 
nect the county seats involved,' there has been no compliance with the 
express terms of the law. And if the road, as proposed by the defend- 
ants, disconnects a county seat, then this also would violate the express 
terms of the statute." 

The force of this argument may be measured by referring to the 
record in connection with the map filed in the cause. The road "pro- 
posed by the defendant" diverges from the line marked route 70 at 
Philadelphus (B), extends to Pembroke (C) ,  connects with route 20, 
and proceeding along this route passes D and goes on to Lumberton. 
The question of principal towns is not involved. 

The trial judge held that to make the proposed change would "dis- 
connect the towns of Raeford and Lumberton by thirteen miles"; but as 
this conclusion involves a mixed question of law and fact, and as this 
is a proceeding in equity, the finding is subject to review. However, a 
majority of the Court approve the finding and decide as a matter of law 
that the defendant has no legal right to make the proposed change and 
must maintain route 70 from B to D. I t  may be argued with force that 



70 I N  THE S C P R E M E  COERT. 1-193 

in this way the decision in reality locates the road; in any event it 
refuses to permit a change. Now, what is the result? I t  is said in the 
opinion that prior to the ratification of the Road Act there was a road 
extending from Raeford to Lumberton r i a  Red Springs; that the High- 
way Commission took i t  over and called it route 70; that by the same 
process route 20 was established as a separate, distinct, and independent 
road, constituting the sole and only connection betyeen the county seats 
of Laurinburg and Lumberton; and that No. 20 has been paved without 
material "change, alteration, or discontinuance." I think the fallacy 
implied in the questions quoted above lies in the assumption that by 
connecting with route 20 at  Pembroke route 70 would terminate at  this 
place. Why should i t ?  I f  by making the proposed change route 70 
would terminate at Pembroke (C) ,  why by the same logical process 
does it not now terminate at McNeill's Bridge (D) ? If KO. 70 cannot 
extend along No. 20 from Pembroke to Lumberton, by what sort of 
logic can it extend along No. 20 from McNeill's Bridge to Lumberton? 
I f  No. 70 terminates at  D and does not extend along No. 20, then to 
change it would not disconnect Raeford and Lumberton. If S o .  70 
extended from Raeford to Lumberton before the Highway Commission 
was created, then under the reasoning in the opinion No. 20 running 
from Laurinburg terminates at McXeill's Bridge, where it connects 
with No. 70. Yet it is said in the opinion that No. 20 is the sole con- 
nection between Laurinburg and Lumberton. I f  Xos 70 and 20 can 
extend along the same roadbed from McNeill's Bridge (D) to Lumber- 
ton, why could they not extend along the same roadbed from Pembroke 
to Lumberton? Does one part of the statute apply to the road between 
Mch'eill's Bridge and Lumberton and another part to ihe road between 
Pembroke and Lumberton? I f  deflecting No. 70 as proposed would 
"disconnect the towns of Raeford and Lumberton by thirteen miles,'' 
the distance from Pembroke to Lumberton, why are these towns not 
already disconnected by three miles, the distance from McNeill's Bridge 
to Lumberton? For according to the logic of the opinion the deduction 
is that No. 70 or No. 20 must terminate at McKeill's Bridge; both can- 
not extend along one roadbed. But which shall it be? Obviously 
No. 70 because, says the Court, No. 20 connects Lumberton and Laurin- 
burg. These, i t  seems to me, are some of the inconsistencies which flow 
from an argument resting upon premises or propositions which cannot 
be maintained. Apparently they are the product of the Court's de- 
parture from the interpretation given the statute in former decisions, 
manifested first in the S e w f o n  c a w  and extended here far beyond any 
previous judicial utterance. The result is that the proposed change, 
which would increase the distance of the road in question only 2.9 miles 
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at an estimated saving of $225,000, is held for the first time to be beyond 
the powers conferred by law upon the defendant. 

-4s to the question whether taking over a road locates it, little need 
be said. I f  when this is done the "period of proposmg ends and the 
period of permanent links begins,'' unless section seven is without mean- 
ing the period of changing, altering, adding to, and discontinuing roads 
does not end. By the very terms of the statute the right "to change or 
relocate any existing roads that it (the defendant) may now own or 
may acquire" continues. This provision is as unambiguous as it is 
significant. Can it be said with any degree of plausibility that after 
the Highway Commission has taken over and assumed control of an 
existing county road, as in  this case, it is forever barred against chang- 
ing or discontinuing it by an imaginary "fitting of the map to the 
ground"? I f  so, a large proportion of the highways in this State have 
been constructed without authority of law. The building of roads in 
North Carolina is not a simple task; difficult problems must be solved; 
complex conditions must be met; unforeseen contingencies arise; pr:- 
vision is demanded; changes are imperative; and if the decision on this 
point must be adhered to, the work of the commission will hereafter 
move on as if fettered with gyves or shackles. 

The opinion contains repeated references to the defendant's exercise 
of discretion, from which it is possible to infer that its exercise of dis- 
cretion as previously declared by the Court is still recognized as a legal 
right; but a careful reading will show that the opinion restricts the 
defendant's discretion to such a narrow compass as to make its exercise 
for practical purposes well-nigh a nullity. The boundary prescribed 
for this imputed discretion it is not hard to discover. [n construing the 
statute the Court declares that after a road is once taken orer or 
accepted discretion ceases. This construction overlooks the fact that 
while in certain respects the defendant's discretion may not transgress 
prescribed bounds, in other respects it is enlarged by the statute beyond 
the border of discretionary powers generally conferred by law upon 
administrative boards. Reference is made to the divergence of opinion 
as reflected on the question in the Cameron case. On this point one of 
the opinions was in effect a dissent, and of course was not in accord with 
the opinion of the Court in that case. The other two opinions accord 
in saying that the State Highway Commission is clothed v i th  limited 
legal discretion, including the discretion expressly conferred by the 
statute, subject to the limitation contained in the proviso of section 
seven; also in saying that after a road is taken orer i; may be altered, 
change?, or discontinued. The substantial divergence had reference to 
another question, namely, whether the definition of a "principal town" 
involves law as well as fact or whether it is a question of fact determin- 
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able like many other questions in  the sound discretion of the Commis- 
sion. The excerpt taken from the opinion of Stacy, J., refers solely to 
this question. The opinion in  the case at  bar after quoting the clause 
from the opinion of the Court in  the Cameron case, comes to a full and 
permanent stop without any reference to the context, which shows full 
recognition of the discretion conferred upon the commission subject to 
the limitation in  the proviso which has been set out. I am unable to see 
why this difference of opinion on the legal question whether the term 
"principal towns" involves law and fact must occupy the vast expanse 
between zenith and nadir. 

The right to exercise discretion in  building highways should not be so 
limited as to make the Highway Commission an automatic mechanism; 
but so far  as my research discloses, the Court up to this time has never 
made a decision which limits the discretionary power of any similar 
administrative and governmental agency as the present decision limits 
the discretionary power of the defendant. The ultimate effect of these 
"intolerable restrictions" the future will reveal. 

LULA PENNELL v. LESTER BROOKSHIRE ET AL. 

(Filed 12 January, 192'7.) 

A grant from the State covering the land concerning which the title is 
in dispute, is not required to be registered before the commencement of 
the action when registered before the trial, when introduced by the 
plaintiff for the sole purpose of showing title out of the State, and he has 
pleaded and relied on title by adverse possession under "color." 

2. E v i d e n w O b j e c t i o n s  and Exceptions--Motions t o  Strike O u t A p p e a l  
a n d  Error. 

Where the question and answer of the witness testifying upon the trial 
are not duly objected to a t  the time, the appellant must move in apt time 
to have the evidence stricken out, for his exception to be considered 
on appeal. 

3. Appeal a n d  E r r o ~ G r o ~ d s  f o r  Appeal-Trials-Different Theories. 
Where the appellant has tried his case in the Superior Court on one 

theory, he may not successfully insist on appeal that  error was com- 
mitted by the lower court upon a n  entirely different one. 

4. Evidence-Title--"Color"-Adverse Possession. 
Where the plaintiff in the action involving title to lands relies upon ad- 

verse possession under "color," he may recover upon his evidence thereof 
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without the introduction of a grant from the State to the locus in quo for 
the purpose of showing that title was out of the State, under the presump- 
tion raised by our statute, C. S., 426, 3315, 7579. 

Appeal and Error-Unrespons~ive Answerb-Evidence->i&ions. 
Where an answer to a question asked a witness on cross-esamination is 

not responsive to the question asked, objection must be taken by motion 
to strike out the answer. and an exception to the denial thereof, for it 
to be considered on appeal. 

Evidence-Title-Adverse Possession-Grants - Statutes - Presnmp- 
tions. 

Where the plaintiff relies on adverse possession under color, and in the 
c~onveyaricr under which she claims color refers to the land as  "the 
('rouch tract." it is competent for a witness to testify that  the locus in 
quo was generally known by that name. 

Evidence - Title - Color - Adverse Possession - Restricted Pos- 
session-Deeds and Conveyanws-Boundaries. 

By his acts and declarations one claiming under title by ildrt~rse 
lrovsession may show that his claim is within the boundaries given in the 
deed under which he relies as  "color." 

Instructions-Appeal and Error. 
Where several phases of the charge of the judge to the jury come within 

R principle broadly applicable to the case, as, in this instance, the burden 
of' proof, it is not error for the judge to omit to charge upon this 
;.enera1 rule each time, when he has once correctly a ~ ~ d  clearly charqetl 
thereon. 

LIPPEAL by defendants f rom Lane,  J., a t  M a y  Term,  1926, of CALD- 
WELL. NO error .  

Action to recover damages f o r  trespass upon  lands. F r o m  judgment 
upon  verdict, defendants  appealed to  the  Supreme Court .  

Squires & Whisnant  f o r  pla in t i f .  
TI'. C. i i e w l a n d ,  Lawrence Wakefield f o r  defendants. 

COKROR, J. This action involves t i t le  t o  l and  s i tuate  i n  Caldwell 
County. Nei ther  plaintiff nor  defendants  claim t i t k  under  a g ran t  
f r o m  the  State ,  nor  do they claim f r o m  a common source. B o t h  rely 
upon  deeds offered i n  evidence, a s  color of tit le,  and  upon  adverse pos- 
session thereunder  fo r  t h e  t i m e  required by statute, to  7-est title, accord- 
i n g  t o  their  respective contentions. 

T h e  j u r y  found  t h a t  plaintiff i s  the  ow&r of t h e  l and  described i n  
the  complaint,  and  t h a t  defendants  have  wrongfully trespassed thereon 
by cut t ing t imber  growing on  said land.  T h e   damage,^ which plaintiff 
is  entitled t o  recover of defendants  were assessed a t  $20.00. Defendants  
contend t h a t  there was e r ror  i n  t h e  admission of evidence, to  which 
they objected i n  a p t  time, and  instructions t o  the jury,  t o  which they 
duly excepted. 
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Plaintiffs offered in  evidence a grant from the State, which was not 
registered a t  the time the action was begun, but which appeared to have 
been duly registered prior to the trial. This grant was offered only for 
the purpose of showing title out of the State; plaintiff's counsel stated 
in open court, at  the time same was offered, that they could not connect 
plaintiff's title with said grant, and that they did not claim under it. 
Plaintiff further offered evidence tending to sustain her contention that 
the land described in the grant was theusame land as that described in 
the complaint, and that she and those under whom she claimed had been 
in the adverse ~ossession thereof under color of title a t  the time the 
action was begun for the time required to vest title thereto in  her. 

Defendants objected to the introduction of the grant, for that same 
was not registered until after the action was begun, and for the further 
reason that plaintiff does not claim under said grant. The objection 
cannot be sustained upon either of the grounds stated at  the trial as 
appears in  the case on appeal. Defendants rely upon Morehead v. Hall, 
132 N.  C., 122. I n  that case plaintiff relied solely .upon the grant, 
which was not registered on the date the action was begun, as the source 
of his title. H e  conceded that at  the time the action was begun he had 
not acquired title by adverse possession, either with or without color of 
title. I n  the instant case plaintiff offered the grant, not as the source 
of her title, but soIely for the.purpose of showing title out of the State. 
Although not registered at  the commencement of the action, it was 
competent at  least for that purpose. I t  has been held that registration 
of a grant from the State is not necessary to give it validity for the pur- 
pose of passing title. Dew v. Pyke, 145 N. C., 300; Janney v. Black- 
well, 138 N. C., 437; C. s., 7579. As to registration of deeds of gift, 
see C. S., 3315. Although a grant was not registered at the commence- 
ment of the action if i t  is registered subsequent thereto, and prior to 
the trial, one who claims under the grant may connect himself there- 
with, and thereby show title in  himself. Herbert v. Development CO., 
170 N.  C., 622. A deed unregistered at  the time the action was begun, 
but registered at  the time of the trial, may be offered in  evidence to 
show title in one who claims thereunder at the beginning of the action. 
Brown v. Hutchiwon, 155 N.  C., 207; Burnett v. Lyman, 141 N. C., 501. 

The objection could not have been sustained upon the second ground 
assigned at the trial, to wit, that plaintiff did not claim under the grant. 
One of the various methods by which a plaintiff in  an action to recover 
land may meet the requirement of the law that he must recover, if at  all, 
on the strength of his own title, is that "he may show title out of the 
State by offering a grant to a stranger, without connecting himself with 
it, and then offer proof of open, notorious, continuous adverse possession, 
under color of title, in himself, and those under whom he claims, for seven 
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years before the action was brought." Moore v. Miller, 179 N. C., 396; 
Prevntt v. Harrelson, 132 K. C., 250; Moblry v. Griffin, 104 N .  C., 112. 

I n  their brief filed in this Court, defendants urge an additional reason 
why their objection to the introduction of the grant should have been 
sustained by the trial judge. I t  appears upon the face of the grant 
that it was not registered within two years after it was perfected. C. S., 
7579. Defendants contend that there was no statute in force at  the 
time the grant was registered, to wit, 3 December, 1924, extending the 
time for its registration. This mas not assigned in  the Superior Court 
as a ground for the objection. I t  has been held by this Court that a 
party to an action who has assigned specific grounds for an objection to 
evidence offered at the trial in the Superior Court will not be permitted 
to urge another ground in this Court, where the appeal is heard only 
upon assignments of error based upon exceptions set our; in the case on 
appeal. Profift  v. Ins. Co., 176 N. C., 680; Bnggett v. Lanier, 178 
N. C., 129 ; Ludwick v. Penny, 158 R. C., 104. Upon a similar princi- 
ple it is held that a party is not permitted to try his case in the Superior 
Court on one theory and then ask the Supreme Couri; to hear it on 
another and different theory. Shipp v. Stage Lines, 19.2 N. C., 475. 

I t  may be conceded that the registration of the grant on 3 December, 
1924, was not authorized by chapter 20, Public Laws 1924, Extra Ses- 
sion, entitled, "An act to extend the time for the registration of grants," 
etc., ratified 20 August, 1924. I t  is expressly provided therein that 
said act shall not affect pending litigation. This action, begun on 
5 May, 1924, was then pending. I f  the grant was not duly registered 
when offered in evidence, and there was error in its admission for that 
reason, i t  cannot be held that such error was prejudicjal. The grant 
was offered as evidence only that title to the land described therein had 
passed out of, and was no longer in the State; this, however, was con- 
clusively presumed, under chapter 195, Public Laws 1917, now C. s.. 
426. Plaintiff who relied upon adverse possession under color of title 
was not required to show title out of the State. She offered evidence of 
title in herself at  the time the action was begun, and did not show 
merely a line of deeds, as was the case in  lltoore v. Miller, 179 N .  C., 
396, where it was held that upon the facts in that case the presumption 
under C. S., 426, did not avail the plaintiff, who in the absence of evi- 
dence that title to the land in controversy had passed out of the State 
could not recover. 

We find no error either in the admission of evidence tending to 
locate the land in controversy, or in the instructions to the jury. Where 
the answer to a question on cross-examination is not responsive, or con- 
tains matter which is objectionable, an exception thereto cannot be con- 
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sidered on appeal to this Court, unless a motion to strike out is promptly 
made and denied. Young v .  Stewart ,  191 N. C., 297; 4 C. J., 703. I t  
was competent for a witness to testify that  people generally call the land 
in controversy "the Crouch tract"; the description of the land in  deeds 
offered by plaintiff contains references to the Jacob Crouch land. 
McNeely  v. Laxton, 149 N. C., 327. 

We do not deem it necessary to discuss assignments of error based 
upon exceptions to instructions to the jury. These instructions are well 
supported by authorities cited in plaintiff's brief. I n  Haddock v. Leary, 
148 N. C., 378, i t  is  said that  the occupant of land under color of title 
may restrict his constructive possession by his  acts and declarations, 
showing that  he does not make his claim of title by adverse possession 
coextensive with his  color of title. This principle was correctly applied 
in the instruction to which defendants excepted. 

The  court having fully and correctly instructed the jury with respect 
to the burden of proof, omission to repeat the'instruction i n  this regard 
with each succeeding instruction as  to  the law upon the varying facts as 
the jury might find-them to be from the evidence, cannot be held to be - .  

error. The  judgment is affirmed. 
N o  error. 

P. N. CRISP, ADMINISTRATOR, V. CHAMPION FIBRE COMPANY ET AL. 

(Filed 12 January, 1927.) 

1. Removal of Causes-Federal Courts-Jurisdiction-NegligenceTorts 
-PleadingdomplaintSeverable Controvemy-Partie% 

Where the amount is jurisdictional and a proper petition and bond has 
been filed, upon the nonresident defendants' motion to remove the cause 
from the State to the Federal Court for diversity of citizenship and 
fraudulent joinder of resident defendants, the complaint filed in good 
faith will determine the jurisdiction, alleging a joint tort as the basis 
of the plaintiff's action, when it therefrom appears that the tort alleged 
is both joint and severable. 

2. Sarn~Petitioner~Donclusions as to Fraudulent Joinder. 
Where the complaint in an action brought in the State court alleges 

a joint tort though the tort is both joint and severable, as the basis of 
the action against nonresident and resident defendants, and the non- 
resident has filed a petition in that court to remoTe it to the Federal 
Court for fraudulent joinder, to sustain his petition, i t  is necessary for 
the petitioner to set forth with particularity such facts as will sustain 
the conclusion of law therefrom that the joinder of the resident defendant 
was fraudulent and for the purpose of defeating the jurisdiction of the 
Federal Court. 



78 1S THE S U P R E M E  COURT. [I93 

CRISP v. FIBRE Co. 
- 

Where the c~mplaint alleges a joint tort against a noiiresident and resi- 
dent defendnnt, sufficient to retain the cause in the State court, the fact 
that these ailegations were inerelg for an ulterior had motire \\ill ilot 
alone defeat the jurisdiction of the State court. 

4. Same-Master and Servant-Sondelegable Duty of MasterJoint  Tort. 
I t  is the nondelegable duty of the master to furnish his servant a rcLa\oii- 

ably safe place to nork. and \vhere the complaint has sufficiently set u11 n 
g c ~ t l  cause of action in this resl~ect. nnd has further alleged a tort that 
\voultl make the servant intliridualiy liable for the plaintiff's injury 
arising from tht. neglect of the master combinetl therenith, a joint tort 
is allewd that nil1 defeat the nonresident's motion to remore the cnuw 
from the Statr to the Fec1er:tl Court oil the =round of fraudulent joindrr 
of parties. 

5. Same-Federal Courts-Motion to Remand. 
Where the 1)c~tition filed in accordnnce with the Fetleral statute takt~n in 

connection with the allegations of the complaint raise material issues of 
fact that SO to the substance of the motion to remove for alleged fraudu- 
lent joinder of parties, and nothing else appears upon the face of the 
rword that would defeat the petitioner's right, the case is removed 
instanter. nithout the juriqdiction of the State court to pass thereon. 
plaintiff's rightq if any he has, being to present the facts controverted in 
the Federal Court ul)on his motion therein to remand. 

L I P P E A L  by plaintiff from Harding, J., a t  J u l y  Term, 1926, of SWAIS. 
Motion to remove cause to the District Court of the L7nited States for  

the Western District of Xorth Carolina for trial. hlotion allowed, and 
plaintiff appeals. 

Thzrrman Leafhcrwood crnd Alley LC Alle~y for p1ainf;f 
Thomas S, Rollins for Champion F i b r ~  Pompany. 

STACY, C. J. Walter Grooms, a resident of Swain County, North 
Carolina, died intestate followillg an  in jury  received on 25 May, 1025. 
Plaintiff  duly qualified as administrator of the estate of the deceased, 
instituted this action and filed his complaiut i11 the Superior Court of 
Swain County, alleging liability for the wrongful death of his intestate 
by reason of the joint and concurrent nrygligence of the Champion 
Fibre Company, a corporation, citizen and resident of the State of 
Ohio, doing business at Canton and Smokemont, N. C., and C. S. 
Badgett, a citizen and resident of Haywood County, N C., and Rufus 
Speight and R. A. Jones, citizens and residents of Swain County, K. C. 
The plaintiff demands in his complaint the sum of $50,000.00 as dam- 
ages for the alleged wrongful death of his intestate. 

It is alleged in the complaint that  on and prior to 25 May, 1925. 
plaintiff's intestate was employed by the Champion Fibre Company 
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as a "woodpeeler" at  its tannic acid plant in Swain County and was 
under the immediate supervision and orders of C. S. Badgett, super- 
intendent over the wood department of the corporate defendant, and 
R. A. Jones, who was foreman over said department; that the said 
defendants jointly and severally failed, in the exercise of ordinary care, 
to furnish plaintiff's intestate a reasonably safe place to work and a 
reasonably safe and suitable place to perform the work he was em- 
ployed to do and reasonably safe tools with which to do the work as- 
signed to him, in that the wood, he was directed to peel, was carelessly 
and negligently piled in large quantities and in such manner as to 
render the place of work unsafe, without other implements for handling 
the wood, and notwithstanding repeated complaints from plaintiff's 
intestate and other employees, which met with promises of -improve- 
ment, but only to be delayed until after the injury and death of plain- 
tiff's intestate, in consequence of which all of the said defendants, it 
is alleged, were guilty of breaches of duty which they owed plaintiff's 
intestate, etc., and which resulted in  his injury and death. There are 
other allegations of negligence set out in the complaint but not deemed 
necessary to be enumerated for purposes of the present appeal. 

The Champion Fibre Company, in apt time, filed its duly verified 
petition, accompanied by proper bond, asking that the cause be removed 
to the District Court of the United States for the Western District of 
North Carolina for trial, alleging, among other things: 

('That the plaintiff has wrongfully and improperly joined with your 
petitioner, as codefendants, C. S. Badgett, Rufus Speight and R. A. 
Jones, for the sole and only purpose of preventing the removal of this 
case from the State court to the Federal Court, and for the sole and 
only cause of depriving the Federal Court of its rightful jurisdiction 
over this controv&sy, which is a controversy wholly between your pe- 
titioner and the plaintiff as administrator of Walter Grooms. 

"That the defendant, R. A. Jones, has not even been served with sum- 
mons in this case, and is an immaterial, unnecessary and improper party 
to this action. That the summons has been served upon the defendants, 
C. S. Badgett and Rufus Speight, but your petitioner respectfully 
shows to the Court that said C. S. Badgett was general superintendent 
of the wood operation of your petitioner at  the time of the accident, 
resulting in the death of the plaintiff's intestate, Walter Grooms, and 
had no direct connection with him whatever and was not present when 
the accident occurred and knew nothing about the accident until long 
after it happened. 

"That the said Walter Grooms was not injured or killed on account 
of the negligence of the defendants or any of them, and that none of 
the defendants were guilty of any of the negligence alleged against 
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them in the plaintiff's conlplaint, and that  said allegations of negli- 
gence alleged against the defendants are  untrue and are denied and such 
statements of negligence were alleged in thch complaint against the de- 
fendants with full  knowledge of their falsity and for the sole and only 
purpose of preventing their removal of this cause to the United States 
Court for trial." 

I t  is not seriously contended that  the motion to rernove should be 
allowed on the  ground of a separable controversy. The requisite separa- 
bility for removal does not exist where the defendants are jointly liable, 
either in tort or in contract. Timber Co. 2). Ins. Po., 190 N. C., 801, and 
cases there cited. And where this is the basis of the motion for removal, 
the plaintiff is entitled to have his cause of action considered as stated 
in the complaint. Swain  v.  Cooperage Co., 189 N. C., 528; Hollifield v. 
Tel. Co., 172 N. C., 714; Smith  v. Quarries Co., 164 N. C., 338; Lloyd 
v. R.  R., 162 h'. C., 485. 

I n  other words, when the motion to remove is made on the ground 
of an  alleged separable controversy, the question is to be determined 
by the manner in which the plaintiff has elected to state his cause of 
action, and, for this purpose, the allegations of the complaint are con- 
trolling. 2. R.  2%. Dolcell, 229 U. S., 102;  Hough v. R. R., 144 N. C., 
701, and Tobacco Co. a. Tobacco Co., ibid., 352. 

"For the purposes of determining the removability of ,I cause (on the 
ground of an  alleged separable controrersy) the case must be deemed 
to be such as  the plaintiff has made i t  in good fai th in his pleadings." 
Southern R!). Co. v.  ~Ifiller, 217 U. S., 209. 

Speaking to the question in L. & S. R. R. Co. v. Ide,  114 U. S., 52, 
Xr.  Chief Just ice TT'aite, delivering the opinion of the Court, said:  
"A defendant has no right to say that  an action shall be sereral which 
a plaintiff elects to make joint. Smith  v.  Rines, 2 Sumner, 348. A 
separate defense may defeat his own recovery, but i t  cannot deprive 
a plaintiff of his right to prosecute h is  own suit to final determination 
in  his own way." 

"The complaint is  the basis for determining the question of separ- 
ability"-Varser, J . ,  in Timber Co, v. Ins. Co., supra. 

Recognizing the rule as i t  obtains in regard to the removability of a 
cause on the ground of an  alleged separable controrersy and appre- 
ciating the force of plaintiff's allegations of a joint wrong, the peti- 
tioner, i n  the instant case, insists upon its application for a removal on 
the ground of an alleged fraudulent joinder of the resident defendants. 
Upon the filing of such petition, i n  apt  time, when the fraudulent 
joinder is  sufficiently alleged, the suit or action must be removed to 
the Federal Court, and if the plaintiff desires to traverse the jurisdic- 
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tional facts, he must do so in that tribunal on motion to remand. 
Smith  v. Quarries Co., 164 N.  C., 338. 

Where the right of removal arises because of certain facts alleged 
in the petition, the plaintiff may not controvert such allegations of fact 
in the State Court, but the Federal Court alone has jurisdiction to 
determine any issues of fact thereby raised. Carson v. Durham, 121 
U. S., 421; R. R. v. Daughtry, 138 U. S., 298; Huntley v. E z p e s s  Co., 
191 N. C., 696. 

But a general allegation of bad faith, or a mere denial of the allega- 
tions contained in the complaint, will not do. Lloyd v. R. R., 162 
N. C., 485. I n  order to warrant a removal on the ground of an alleged 
fraudulent joinder, the petition must contain a statement of the rele- 
vant facts and circumstances, with sufficient minuteness of detail, and 
be of sucL kind, as rightly to engender or compel the conclusion that 
the joinder has been made in bad faith and without right. Fore v. 
Tanning Co., 175 N. C., 583. The petition must not only allege a 
fraudulent joinder or one made in  bad faith, "but the showing must 
consist of a statement of facts rightly leading to that conclusion, apart 
from the pleader's deductions." Wilson v. Iron Co., 257 U. S., 92. The 
position should appear as a conclusion of law from the facts stated in 
the ~e t i t ion .  R. R. v. Willard, 220 U. S., 413. 

I n  R. R. v. Cockrell, 232 U. S., 146, i t  was held that a mere allega- 
tion of a fraudulent joinder was not enough, but there must be "a state- 
ment of facts rightly engendering that conclusion"; and further that 
'(merely to traverse the allegations upon which the liability of the 
resident defendant is rested, or to apply the epithet 'fraudulent' to the 
joinder will not suffice; the showing must be such as compels the con- 
clusion that the joinder is without right and mpde in  bad faith." And 
in R. R. v. Sheegog, 215 U. S., 308, i t  was said: "On the other hand, 
the mere epithet 'fraudulent' in a petition does not end the matter. I n  
the case of a tort which gives rise to a joint and several liability, the 
plaintiff has an absolute right to elect and to sue the tort-feasors jointly 
if he sees fit, no matter what his motive, and therefore an allegation 
that the joinder of one of the defendants was fraudulent, without other 
ground for the charge than that its only purpose was to prevent removal, 
would be bad on its face.'' To like effect is the decision in Patton v.  
Fibre Co., 192 N.  C., 48. 

Speaking to the question in Lloyd v. R. R., 162 N. C., 485, Hoke, J., 
delivering the opinion of the Court, said: ('On this question the au- 
thorities are to the effect that when viewed as a legal proposition the 
plaintiff is entitled to have his cause of action considered as he has 
presented it in his complaint (R. R. v. Miller, 217 U. S., 209; R. R. v.  
Thompson, 200 U. S., 206; Dougherty v. R. R., 126 Fed., 239), and 
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while a case may in proper instances be removed on the ground of 
false and fraudulent allegation of jurisdictional facts, the right does 
not exist, nor is the question raised by general allegation of bad fai th,  
but only when, in addition to the positive allegation of fraud,  there 
is full ant1 direct statement of the facts and circumstances of the trans- 
action sufficient, if true, to demonstrate 'that the adverse party is 
making a fraudulent attempt to impose upon the Court and so deprive 
the a p p l i ~ a n t  of his right of removal.' R e a  v. X i r r o r  Co.,  158 K. C., 
24-27, and authorities cited, notably, R. R. v. H e r m a n ,  187 U .  S., 63; 
Fos fer  I ? .  Gas and Electric Co., 185 Fed., 979; Shane  v. Electric Ry., 
1 3  Fetl., 801 ; X n u f t s  v. E l r c f r i c  R?j., 148 Fed., 73; T h o m a s  v. R. R., 
147 F d ,  53;  B o u g h  I * .  R. R. ,  144 27. C., 701; Tobacco Co.  v. Tobacco 
Co., 144 N .  C., 332; R. R. v. I l o u c l z i n ~ ,  121 Ky., 626; R. R. v. G~.uzz le ,  
124 Ga., 73.5. 

"Truc, it is now uniformly held that  when a rerified petition for 
remoral is filed, accompanied by a proper bond, and same contains 
facts sufficient to require a removal under the law, the jurisdiction of 
thc State court is at an end. ,Znd in  such case i t  is not for the State 
court to pass upon or decide the issues of fact so raised, but it may 
only consider and determine the sufficiency of the petition and the 
bond. Hcrrick v. R. R. ,  158 N. C., 307; Chesapeake u.  McCabe, 213 
U. S. ,  207; 1Vecker v. S a f u r a l  Enavzcling C'o., 204 U .  F., 176, etc. Bu t  
this position obtains only as to such issues of fact as control and de- 
termine the right of removal, and on an application for removal by 
reason of fraudulent joinder such an  issue is  not presented by merely 
stating the facts of the occurrence showing a right to remove, even 
though accompanied by general averment of fraud or bad faith, but, 
as heretofore stated, there must be full and direct statement of facts, 
sufficient, if true, to establish or demonstrate the fraudulent purpose. 
Hough v. R. R . ,  144 N .  C., 698; Tobacco Co. v. Tobacco Co., 144 N.  C., 
352; Shane  v. R. R., 1.50 Fed., 801." 

When the motion to remove is  made on the ground of an  alleged 
fraudulent joinder, the petitioner is entitled to have the question de- 
termined on the face of the record, so f a r  as the State Court is con- 
cerned, and, for this purpose the allegations of the pe~ i t ion  are to be 
taken as  truc. There can be no doubt ''that the allegations of fact, so 
f a r  as  material, in a petition to remove, if controverted, must be tried 
in the Court of the United States, and therefore must be taken to be 
truc when they fall to be considered in the State courts." R. R. v. 
Sheegog, 215 U. S., 308. 

Speaking to the question in Chehore z.. Ohio, etc., Ry. Co., 131 U.  S., 
240, N r .  Justice Har lan ,  delivering the opinion of the Court, sa id :  
"Upon the filing by either party, or by any one or more of the plaintiffs 
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or defendants, 'entitled to  remove any suit,' mentioned i n  the first or  
second sections of the act of 3 March, 1875, 18  Stat .  470, of the peti- 
tion and bond required by its third section, 'it shall then be the duty 
of the State Court to accept said petition and bond, and proceed no 
further in such suit.' The effect of filing the required petition and 
bond in '  a removable case is, as said in  Railroad v. Mississippi, 102 
U. S., 135, 141, that  the State Court is thereafter 'without jurisdiction' 
to proceed further in the suit ;  or in Railroad Co. v. Xoontz, 104 U .  S., 
5, 14, its rightful jurisdiction comes to 'an end'; or, in Steamship Co. v. 
Tugman, 106 U. S., 118, 122, 'upon the filing, therefore, of the petition 
and the bond-the suit being removable under the statute-the jurisdic- 
tion of the State Court absolutely ceased, and that  of the Circuit Court 
of the United States immediately attached.' I t  has, also, been repeat- 
edly held, particularly in Stone v. South Carolina, 117 U.  s., 430, 432, 
following substantially Railroad Po. v. Koontz, that  'a State Court is 
not bound to  surrender its jurisdiction of the suit on a petition for 
removal until a case has been made r h i c h  on i ts  face shows that  the 
petitioner has a right to the transfer';  and that, 'the mere filing of a 
petition for the removal of a suit, xhich  is not removable, does not 
work a transfer. T o  accomplish this the suit must be one that  may 
be rernoved, and the petition must show a right in the petitioner to 
demand the removal. This being made to appear on the record, and 
the necessary security having been giren, the power of the State Court 
in the case ends, and that  of the Circuit Court begins.' These de- 
cisions were in line with Insurance Po. v. Pechncr, 95 U. S., 183, 185, 
arisng under the judiciary act of 1789, in which it was held that  a 
'petition for removal when filed becomes a part  of the record in the 
cause'; that  the party seeking the removal should state 'facts, which, 
taken in connection with such as already appear, entitle him to trans- 
fer';  and that  if he fails in this, he has not, in law, shown to the 
Court that  it  cannot 'proceed further with the cause.' 

'i I t  thus appears that  a case is not, in law, removed from the State 
Court, upon the ground that  i t  involves a controrersy between citizens 
of different states, unless, a t  the time the application for removal is 
made, the record, upon its face, shows i t  to be one that  is removable. 
W e  say, upon its face, because 'the State Court is only a t  liberty to 
inquire whether, on the face of the record, a case has been made which 
requires i t  to proceed no further';  and 'all issues of fact made upon the 
petition for removal must be tried in  the Circuit Court.' Stone v. 
south Carolina, 117 IT. S., 430, 432; Carson v. Hyatt, 118 U. S., 279, 
287." 

I t  is the holding of a number of eases that  the filing of a petition 
for removal on the ground of a n  alleged fraudulent joinder, when ac- 
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companied by proper bond, presents to the State Court only the ques- 
tion of the sufficiency of the petition. Traction Co. v. Mining Co., 
196 U. S., 239; R. R. v. Dunn, 122 U.  S., 513; Carson v. Hyatt, 118 
U. S., 279; Stone v. South Carolina, 117 U. S., 430; Steamship Co. v. 
Tugnzan, 106 U. S., 118. 

I n  Cogdill v. Clayton, 170 N .  C., 526, the rules deducible from the 
authorities are stated by Allen, J., with his usual clearness, as follows: 

"1. That the petition for removal must state the facts upon which 
the motion is based, and not mere conclusions. 

"2. That the petition is insufficient if i t  does no more than deny the 
cause of action alleged in the complaint. 

"3. That the State court has jurisdiction for the purpose of de- 
termining if the facts alleged present a removable cause. 
"4. That the State courts cannot inquire into and (decide as to the 

truthfulness of the facts alleged in the petition. 
"5. That if the facts alleged in the petition are suflicient to justify 

a removal, it is the duty of the courts of the State to make the order 
for the removal, and that i t  is for the Federal Court to inquire into 
and determine the truth of the facts alleged upon a motion by the 
plaintiff in the Federal Court to remand to the State Court. He~ricL 
v. R. R., 158 N.  C., 307; Rea v. Mirror Co., 158 N. (1., 28; Hyder v. 
R. R., 167 N. C., 588; R. R. v. Cockrill, 232 U. S., 146." 

I f  the plaintiff has a right to sue one or more of the resident de- 
fendants jointly with the nonresident defendant and even though such 
resident defendant be joined solely for the purpose of defeating a re- 
moval, still such joinder cannot be said to be fraudulent in law, for the 
law will not give an absolute right and then declare its use or exercise 
a fraud. When the liability of the defendants is joint, as well as 
several, the plaintiff may, at  his election, sue both, and no motive can 
make his choice a fraud. R. R. v. Sheegog, supra. 

Here, the plaintiff has sued the Champion Fibre Company and its 
"General Superintendent of Wood Operation," C. S. Ijadgett, alleging 
a breach of one of the master's nondelegable duties, to wit, the duty in 
the exercise of ordinary care, to furnish plaintiff's intestate a reason- 
ably safe place to work and reasonably safe tools and appliances with 
which to do the work assigned to him, which failure, it is alleged, con- 
tinued after promise on the part of the wood superintendent to 
remedy, following complaint made by plaintiff's intestate and other 
employees. The performance of this duty was committed to C. S. 
Badgett. Hence, in  this respect, if no other, he was the alter ego, or 
vice-principal of the master. Tanner v. Lumber Co., 140 N. C., 475. 

Speaking to the question in Shives v. Cotton Mills, 151 N. C., 290, 
Brown, J., delivering the opinion of the Court, said: "The duty of 
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providing (in the exercise of ordinary care) a reasonably safe place 
in which to work is one of the primary or absolute duties of the master; 
and when the master delegates the discharge of such duty to a servant, 
whether he be called foreman, a superintendent, or what not, he repre- 
sents the master, and the latter will be held responsible for the manner 
in which the duty is discharged." 

Whenever i t  is sought to hold the master liable for the act or neglect 
of his servant, the question first to be considered is whether the negli- 
gence complained of relates to anything which i t  was the duty of the 
master to do. I f  it does, then the master is equally liable with the 
servant for he must see, at his peril, that his obligations to the work- 
men are properly discharged. Ross v. Walker,  139 Pa., 42; Cook v. 
Mfg. Co., 182 N. C., 205; S. c., 183 N. C., 48. 

The plaintiff, then, it would appear, had a right to join C. S. Badgett 
as a party defendant, and, although the plaintiff might have elected 
to sue the defendants separately, they are also liable to him jointly. 
Hough v. R. R., 144 N.  C., 692. This was so at  common law, as well 
as now. R. R. v. Dixon, 179 U. S., 137; Alpha Mills v. Engine Co., 116 
N. C., 797. 

The facts alleged in the petition for removal neither compel nor 
point unerringly to the conclusion that the joinder id the instant case 
is a fraudulent one and made without right. 

We hold, therefore : 
1. That when a motion to remove a suit or action from the State 

Court to the District Court of the United States for trial is made on 
the ground of an alleged separable controversy, the question of sepa- 
rability is to be determined by the manner in which the plaintiff has 
elected to state his cause of action, whetherrseparately or jointly, and, 
for this purpose, the allegations of the complaint are controlling. 
Morganton v. Hutton,  187 N.  C., 736. 

2. That when the motion to remove is made on the ground of an 
alleged fraudulent joinder, the petitioner is entitled to have the State 
court decide the question on the face of the record, taking, for this 
purpose, the allegations of the petition to be true. To  warrant a r e  
moval in such case, however, the facts alleged in the petition must lead 
unerringly to the conclusion, or rightly engender and compel the con- 
clusion, as a matter of law, aside from the deductions of the pleader, 
that the joinder is a fraudulent one in law and made without right. 
Fore v. Tanning Co., 175 N.  C., 584. 

3. That, viewed in the light of the above principles, the record in  
the instant case fails to disclose a right of removal. 

Reversed. 
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OVERMAN & COMPANY, INC., V. MARYLAND CASUALTY COMPANY, INC. 

(Filed 12 January, 1927.) 

Roads and Highways - State Highway Commission -- Principal and 
Snrrty-Contracts--"Riaterials." 

Where a surety is oblizatcld under the provision9 of its bond with the 
State Highway Commission to pay for the labor and material used in the 
construction of a State highway in default of the contractor to do so, 
and the road in question is through a section of the ~vounty malcins it  
desirable as  a good business proposition, and in conformity with qeneral 
usaqe of like contractors under the same or substantia ly the same con- 
ditions: Held, supplies of groceries furnished for the consumption of the 
laborers; gas and oil necessarily used for the machinery employed in its 
construction, and food for the teams engaged in the project, come within 
the intent and meaning of the words "materials used in the construction 
of the road," for the payment of nhich the surety is liable under its 
contract. 

Same-What Are Not Necessaries,. 
Candies, cigars. cigarettes, ginger ale and other soft drinlis sold by the 

contractor a t  a laborers' camp in the construction of a highwag for the 
State Highway Commission to be paid for by the contractor and charged 
in the pay roll against the laborers buying them, are not necessaries under 
the terms of the surety bond of the contract. 

Statutes-Roads and Highways - State Highway Conuniseion - Pre- 
sumptio~l-Prospective EffecGPresenting Claims. 

3 C. S., 3846(v),  making void a claim for material furnished the 
contractor for the building of a State highway, unless the claimant 
has presented it in writing, etc., to the State Highway Commission within 
s i s  months after the completion of the work, and making such failure 
a bar to the claimant's ,right to recover, falls within the rule of pre- 
sumption that the effect of the statute is to be prospec3tive only, in the 
absence of an espressed or clearly implied intent to the contrary. 

Same. 
And where the contract between the contractor and the State Highway 

Commission specified that payment thereunder shall be due a t  a certain 
time, the statute has no application if i ts operative effect is fixed therein 
for a later date. 

APPEAL by both plaintiff a n d  defendant  f r o m  McElroy,  J., a t  Sep- 
tember Term,  1926 of ROWAN. NO error .  

T h e  plaintiff is  a corporation engaged i n  t h e  wholesale feed a n d  
grocery business, with i ts  office i n  Salisbury, N. C. T h e  defendant i s  
a surety company. T h e  plaintiff brought  this action against defendant, 
t h e  surety company, on a construction bond given by  Ell iot t  & Sons  
t o  t h e  highway commission, t o  recover the  aggregate s u m  of $2,675.01. 

T h e  evidence of plaintiff was  t o  t h e  effect t h a t  t h e  work required 
by  the  contract made  it necessary f o r  El l iot t  & Sons t o  keep a n  average 
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number of 75 laborers or hands, 65 horses and mules, 14 trucks, and 2 
motor cars on the job. I t  was necessary for the contractors to main- 
tain a camp and commissary at the place of work to shelter and board 
their hands and care for their horses and mules. Such was the general 
custom and usage among highway contractors in the State. 

During the period between 30 January, 1922, and 2 February, 1923, 
plaintiff sold and delivered to Elliott & Sons $11,517.10 worth of ma- 
terials, of which there remains unpaid the sum of $2,675.01. All of 
these goods were used and wholly consumed in and about the construc- 
tion of project 525 and were necessary thereto. Plaintiff supplied the 
camp with the greater part of its needs during the time that this link 
of the State Highway System was under construction. The account 
is for part of the goods furnished up to 2 February, 1923. 

Project No. 525 began in the city of Lexington, ran through a 
sparsely settled country, and ended in the open country near the Rowau 
County line and on the bank of the Yadkin River. I t  neither ran 
through nor came near to any town or village during the whole of its 
course. The undisputed evidence shows that there was no town or 
village of any consequence other than Lexington (Thomasville was 8 
miles beyond Lexington and inaccessible) in Davidson County. From 
the place of work the best and nearest detour was the State highway 
detour, a distance of about 15 miles. I t  was impossible to travel over 
the regular route to Lexington while construction was going on. I n  
Rowan County the town of Spencer was 4 miles from the nearest place 
of work, and 14 miles from the furthest place of work. Salisbury was 
7 miles from the nearest place of work, and 17 miles from the furthest 
place of work. To  go from Rowan County to any part of the place of 
work it was necessary to go over a toll bridge over the Yadkin River, 
the toll being fifty cents a round trip for a truck or motor car. 

The hands used by Elliott & Sons were brought mostly from Georgia 
and South Carolina as Elliott & Sons could not obtain the necessary 
force in this State without undergoing the danger of home ties keeping 
the camp force perpetually depleted, for the further away from home 
they were the more likely would i t  be that they would stay in  camp 
and work. I t  was impossible to care for the hands any other way than 
by maintaining a camp for them. Sam Elliott, witness for plaintiff, 
testified to the effect that was the satisfactory and businesslike method 
of handling the men, for if they were not handled that way "you could 
not get the hands bunched together of a morning." 

Elliott & Sons provided in the camp all those things usually used 
and provided in  such camps, including a comparatively small quantity 
of tobacco and confections. The testimony was to the effect that unless 
such materials were supplied the negroes would not stay in  camp, and 
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that  i t  was the custom and usage of highway contractors to provide 
their hands with tobacco and confections. All such supplies and all 
groceries and provisions used by the men were charged up  to them and 
taken out of their wages. Elliott & Sons first charged the hands $4.00 
per week for board, but, finding they were losing money a t  that rate, 
raised it later to $4.50. This always went as part  of the weekly pay- 
roll. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Did plaintiff furnish Elliott & Sons hay, grain and foodstuffs 
for their horses and mules which was used and consumed in and about 
the construction of project No. 525, as alleged in the complaint, and, 
if so, what was the amount thereof 2 Answer: Yes, $1,007.43. 

2. Was said hay, grain and foodstuffs necessary in  the construction 
of project No. 525, as alleged in the complaint? Answer: Yes. 

3. Did plaintiff furnish Elliott 85 Sons oils and gas for their trucks 
and motor cars which mas used and consumed in and about the con- 
struction of the work on project No. 525, as alleged in the complaint, 
and, if so, what was the amount thereof? Answer: Yes, $203.91. 

4. Was said oil and gas necessary for the construction of the work 
on project No. 525, as alleged in  the complaint? Answer: Yes. 

5. Did plaintiff sell and deliver to Elliott & Sons candies, cigars, 
cigarettes, tobacco, ginger ale and other soft drinks, and if so, what 
was the amount thereof ? Answer : Yes, $549.34. 

6. Were said candies, cigars, cigarettes, tobacco, ginger ale and other 
soft drinks used in and about the construction of the work on project 
No. 525'2 Answer: Yes. 

7. Were said candies, cigars, cigarettes, tobacco, ginger ale and other 
soft drinks necessary ? Answer : Ro. 

8. Was it necessary for Elliott & Sons to maintain a camp and board 
and feed their hands as alleged in the complaint? Answer: Yes. 

9. During the time that  Elliott & Sons were engaged in the con- 
struction of project Xo. 525, was it the custom and usage of highway 
contractors to maintain a camp and commissary and board and feed 
their hands on construction projects similar to project No. 5251 
Answer: Yes. 

10. Did plaintiff furnish Elliott & Sons with groceries and provisions 
which mere used and consumed in  said camp i n  and about the construc- 
tion of project Ro. 525, as alleged in the complaint? Answer: Yes. 

11. I f  so, what was the amount of groceries and provisions sold 
Elliott 85 Sons by plaintiff ? Answer : $914.33. 

12. What was the date of the last item in plaintiff's account against 
Elliott & Sons? Answer: 1 April, 1923. 
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13. I s  plaintiff barred by section 3 of chapter 160 of the Public 
Laws of 1923, as alleged in the answer? Answer: No. 

14. I s  plaintiff barred by the decree entered in  the Federal Court, 
as alleged in the answer? Answer: No. 

15. I n  what sum is the defendant indebted to the plaintiff? Answer: 
$2,125.67, with interest from 1 April, 1923." 

The other material facts will be set forth in  the opinion. 

Lee Overman Gregory for plaintiff. 
Craige & Craige and Manning & Manning for defendant. 

CLARKSON, J. Elliott & Sons and R. E. Boggs, the contractors, with 
the Maryland Casualty Company, on 14 December, 1921, gave a bond 
to the State Highway Commission in the sum of $146,540.00. The 
material conditions of the bond, to be considered in this action, were: 

(1) "For the improvement of a certain section of highway known 
as State Highway Project No. 525, road between Lexington and Rowan 
County line, beginning at  station 0-00 and ending at  station 541-12, 
situated in the county of Davidson, North Carolina, being approxi- 
mately 10.24 miles long, approximately estimated to cost $293,080." 

(2)  "And shall well and truly, in a manner satisfactory to the State 
Highway Engineer, complete the work contracted for . . . and 
shall well and truly pay all and every person furnishing material or 
performing any labor in and about the construction of said roadway, 
all and every sum or sums of money, due him, them, or any of them, 
for all such labor and materials, for which the contractor is liable." 

There are only three main questions presented: 
(1) Defendant introduced no evidence, and a t  the close of plaintiff's 

evidence moved for judgment as in case of nonsuit. C. S., 567. The 
court below denied the motion and defendant assigned error. I n  this 
we think the court below correct. 

(2)  Were said candies, cigars, cigarettes, tobacco, ginger ale and 
other soft drinks, "materials furnished," within the meaning of the 
contract and bond? 

(3)  I s  plaintiff barred by section 3 of chapter 160 of the Public 
Laws of 1923, as alleged in the answer? 

I n  Brogan v. National Sure ty  Co., 246 U. S., 257, the Court aaid: 
"As shown by these cases, the act and the bonds given under it, must 
be construed liberally for the protection of those who furnish labor or 
materials for the prosecution of public work." This rule of construc- 
tion was adopted by this Court in Plyler v .  Elliott,  191 N. C., 54, in a 
case similar to the one at  bar. The plaintiffs in  both cases are whole- 
sale grocers of Salisbury, and both of them sold Elliott & Sons materiala 
for use in  their construction camp on State Highway Project NO. 525. 
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I n  Cornelius v.  Lampton, 189 N. C., at  p. 718, this Court said, in 
reference to the exact words of this bond: "It will be noted that the 
contract is elastic, it covers 'furnishing material or performing labor in 
and about the construction of said roadway.'" 

The general basis of liability is necessity. 
I n  Aderholt u.  Condon, 189 N. C., at p. 755, this Court said: "The 

bond was to pay for labor and material for which all the contractors 
were liable." This starldard of liability, in Plyler v .  Elliott,  supra, 
required that the materials must have been necessary. In Gravel Co. v.  
Casualty Co., 191 3. C., at 317, it was said: "The material was, there- 
fore, 'furnished' to tlie contractor, and, hence of necessity the contractor 
was liable for the purchase price. Therefore, the contractor being 
liable, the bond, by its express terms, guaranteed payment." 

On all the issues submitted to them the jury found that all of the 
goods sold Elliott 6: Sons by plaintiff were necessary and that they were 
wholly consumed in and about the coiistruction of the work on the 
project, except the 7th issue as to candies, cigars, cigarettes, tobacco, 
ginger ale and other soft drinks, which the court below instructed them 
to answer "Non-that they were not necessities. 

( A )  Groceries and provisions: 
The following cases hold that groceries and provisions furnished to 

the contractor and necessarily consumed in and about the construction 
of the work are protected by the bond: Plyler v.  Ellaott, supra, 131 
S. E.,  306; Brogan v.  S a t .  Surety Co., 246 U. S., 257 ,  62 L. Ed., 703, 
L. R. A., 1918d 776; Fidelity Deposit 6'0. of M d .  v.  Bailey (Va.), 133 
S. E., 797; Southern Surety Co. v.  Bank (Texas), 275 S .  W., 436; 
Clafsop County v .  Ir'eldschau (Ore.), 196 Pac., 379. 

( B )  H a y  and Grain: 
The following cases establish that foodstuffs for the horses and mules 

furnished to the contractor and necessarily consumed in and about the 
construction of the work is protected by the bond. Plyler v. Elliott, 
supra, 131 S. E., 306; Early & Daniel v. Surety Co. (Fourth Circuit), 
5 Fed. (2d Series), 670; U.  S., etc., v. Lou~rance (8th Circuit), 252 
Fed., 122; Franzen v. Surety Co. (Wyo.), 245 Pac. 30; Chappell v. 
Surety Co., 191 N.  C., 703, 133 S. E., 21. 

( C )  Gasoline and Lubricating Oil: 
This Court has never directly held that gas and oil are covered by 

the bond, although the case of Cornelius v. Lampton, S89 N.  C., 714, 
by analogy settles the question. I n  that case "the man power is ex- 
changed for the electric power." The following cases hold that gas 
and oil necessarily consumed in and about tlie construction of the work, 
and for which the contractor is liable, are protected by the bond. 
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State,  etc., L7. 8. F. (E G. Co., 10  Ohio App., 141; Bartles-Scott Oil 
Co. v. Western Sure ty  Co. (Minn.), 200 N .  W., 937; Smith v. Oosting 
(Mich.), 203 AT. W., 131;  Oil Co. v. Cornmary-Peterson Co., (Cal.), 
163 Pas., 702; Fuller v. Brooks (Okla.), 246 Pac., 369. 

MTe come now to consider "were said candies, cigars, cigarettes, to- 
bacco, ginger ale and other soft drinks necessary" within the meaning 
of the bond? 

Kecessary, defined by Webster: "Impossible to be otherwise, or to 
be dispensed with, without preventing the attainment of a desired re- 
sult ; indispensable ; requisite; essential." 

W e  would not term them necessaries or luxuries. They are in the 
twilight zone. I n  the Plyler case, supra, the testimony of Sam Elliott 
i n  regard to tobacco, etc., was:  "The few items of tobacco, cigarettes 
and candy included in the account sued on here were deducted from 
their wages. 1 guess they had to have these tlzinqs." This matter mas 
not passed on in that  case. W e  said, a t  p. 6 0 :  "For this reason, the 
question of the liability of defendant, Surety Company, as to pro- 
visions furnished to the hands, the necessity, and the amount due for 
feedstuffs must be submitted to a jury to determine the facts, unless 
the facts can be agreed upon." 3 s  a matter of law, we cannot hold 
that  they were necessary to be furnished under the language of the 
bond. I n  fact, the Court, i n  Clatsop Cou?zty v. Feldschau, supra, 
speaking to the subject says: "We are of the opinion that  tobacco, 
cigars and cigarettes furnished the men cannot be deemed supplies or 
provisions necessary to the prosecution of the work, and this item 
. . . is disallowed." 

The final proposition: "Is plaintiff barred by section 3 of chapter 
160, Public Laws of 1923, as alleged in the answer?" We cannot so 
hold. That  project S o .  523 was finished on 31 August, 1923, and that  
no work n a s  done on i t  thereafter, but that final estimates were made 
by the State Highway Commission on 4 September, 1923, is undisputed 
on the record. 

T h e  plaintiff offered in evidence the general provisions of the con- 
tract, including sectioiis 71 and 73, as follows: "Final Payment :  When- 
ever the improvement provided for by the contract shall have been 
completely performed on the part  of the contractor, and all parts of 
the work have been approved by the engineer, according to the contract, 
a final estimate showing the value of the work will be prepared by the 
engineer as soon as the necessary measurements can be made, all prior 
certificates of estimates upon which payments have been made being 
approximate only and subject to correction in  the final payment. The  
amount of this estimate, less any sums that  may have been deducted or 
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retained under the provisions of the contract, will be paid to the con- 
tractor within 30 days after the final estimate is forwarded by the en- 
gineer, provided that the contractor has properly maintained the road 
as hereinafter specified. Mainfenance: The contractor shall maintain 
the road in first-class condition for 30 days after it is completed, and 
15% of the final estimate will be retained by the State :Highway Com- 
mission to enforce this requirement; except that the engineer may, in 
his discretion, release the contractor from the further maintenance of 
sections of the road, not less than two miles in length, which have been 
satisfactorily maintained under traffic for at least 30 days, unless 
otherwise provided in 'Special Provisions.' " 

Public Laws 1923, section 3, chapter 160 (amendment adding an- 
other paragraph to Public Laws, 1921, chapter 2, section l 5 ) ,  is as 
follows : 

"Section 3. Amend section fifteen by adding another paragraph, 
which shall read as follows : 'Whenever any contractor engaged in 
working upon the State highway, and under contract with the State 
Highway Commission, shall incur liability for labor, material o,r other 
cause, and for which such contractor, or his bondsmen, may be liable, 
all such claims shall be presented in writing to said commission within 
six months after the completion of said work, and failure to file such 
claim within said time shall be a complete bar against recovery from 
said commission or any bondsmen: Provided, that this section shall 
not be in force and effect until six months from the ratification of this 
act."' Ratified 3 March, 1923. 3 C. S., 3846(v). 

I s  this act prospective or retrospective? We think it prospective. 
The matter is clearly stated in  25 R. C. L., p. 786, part sec. 35, under 
"Statutes": "Every law that takes away or impairs rights that have 
vested under existing laws is generally unjust and may be oppressive. 
Hence such laws have always been looked on with disfavor. . . 
While the Constitution of the United States and the constitutions of 
many of the states contain no provisions directly forbidding retrospec- 
tive laws, such laws are void if they impair the obligations of contracts 
or vested rights. Even though the Legislature may have the power to 
enact retrospective laws, a construction which gives to a statute a 
retroactive operation is not favored, and such effect will not be given 
unless it is distinctly expressed or clearly and necessarily implied that 
the statute is to have a retroactive effect. There is always a presump- 
tion that statutes are intended to operate prospectively only, and words 
ought not to have a retrospective operation unless they are so clear, 
strong, and imperative that no other meaning can be annexed to them, 
or unless the intention of the Legislature cannot be otherwise satisfied. 
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Every reasonable doubt is resolved against a retroactive operation of a 
statute." Hicks v .  Kearney, 189 N .  C., 316, and cases cited: Comrs. 
v. Blue, 190 N.  C., 638 and cases cited. See State Prison v. Bonding 
Co., 192 N .  C., a t  p. 394, construing this act. 

I n  T m s t  Co. v. Highway Com., 190 N .  C., p. 680, a t  p. 683, i t  is 
held: "An action on a bond given to the State Highway Commission, 
commenced since 10 September, 1925, must be brought in one of the 
counties in which the work and labor mas done and performed, and 
not elsewhere; only one action may now be brought on such bond. 
Reference is made to said chapter 260, Public Laws 1925, for the 
procedure in  such action. This statute amends, not C. S., 2445, but 
chapter 2, Public L a m  of 1921, which is the State Highway Act. I t  
does not a p p l y  fo  uctions commenced prior to 10 September, 1925." 

The language of the contract is, "whenever the improvement pro- 
vided for by the contract shall have been completely performed," etc., 
then provision is made for approval by engineer, final estimate, pay- 
ment, etc. We think, under the contract, that  the improvement was 
completely performed on 31 August, 1923. The record discloses that 
no other improrements were made after that date. We think i t  would 
be "sticking in the bark" under the language of the contract to hold 
the mork was not completed until approved by engineer, etc., although 
that  mas done after the improvement or mork was already completed. 
Under the surety bond, the work contracted for mas to be completed 
in a manner satisfactory to the State Highway Engineer. On 31 August, 
1923, the work was completed. On 4 September, 1923, the final esti- 
mate and acceptance mas made. J. JFT. Jenkins, the resident engineer 
for the Highway Commission, in his testimony, says: "I began work 
there in December, 1921, and stayed there until the work was completed 
the last of August, 1923." 

The statute became operative on 3 September, 1923, after the work 
was completed and a day before the final estimates and acceptance was 
made. Under the facts and circumstances of this case, we think the 
act was prospective-the work was completed before the act went into 
effect and the act has no application. 

The excellent brief of plaintiff's counsel has been helpful. 
We  can find in the judgment below 
No  error. 
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RONALD GREENE v. JOHN A. BECHTEL. 

(Filed 26 January, 1927.) 

1. Cont rac tWri t ing-Paro l  Evidence. 
Where a contract not required by law to be in  writin5 rests partly in 

parol, i t  is competent to show that part of the agreemelit of the parties 
not rcduced to writing, when it does not rarp,  alter, or contradict the 
written part. 

2. Arbitration and  Award-Estoppel - Extraneous Jlattchrs - Actions- 
Fraud-Architects. 

Where an architect for the erection of a hotel has agreed that  his com- 
pensation shall be paid partly in cash and partly in stock of a certain 
corporation to be formed for a land development by the owner, and under 
the terms of the contract a n  arbitration has been had awarding him 40 

much ill cash and so niuch in stock therein, and the defeudant sets up the 
award as  final, upon the plaintiff's allegation of fraud, i t  may be shown 
by  him that tlie defendant had not conveyed the land to the corporation 
designated accordinc to his ngrcement, but to another corporation, nntl 
that tlie charcs dcsirnntcxtl in the award nerc  worthless in concequence. 

3. Arbitration a n d  Award - Optional Wi th  Ei ther  Party - Contracts- 
Actions. 

Where a contract provides for arbitration in case of a dispute as  to 
c~ompensation between the owner of R building and his architect, to be 
demanded a t  the option of either party, the architect may maintain his 
action on the contract for services rendered by him therennder, when 
neither party has esercised this right. 

4. Sa1nr-Pleadings-.4rnendments - Objections and  E x c q t i o n s  - Con- 
tracts-Arbitration-Fraud. 

Where tlie defendant in an action upon contract defends solely upon 
the plaintiff's estoppel by a11 award by arbitration therein provided for, 
and without ehception the court has allowed the plaintiff to amend by 
setting up fraud resting by parol in connection with the subject, the 
defendant may not succes~fnlly resist judgment for plaintiff uuder the 
amended complaint. 

5. Appeal and  Error-Issues-Objections and Exceptions. 
Where the issues submitted by the court to the jury are fully deter- 

minative of the control-crsy without prejurlicc to either party, affording 
them opportunity to  introduce all legal evidence properly involved in the 
controversy, and are  sufficient to support a judgment, the appellant may 
not complain that  other issues should hare been submitted without being 
aptly tendered to the court. 

6. Actions-Damages-Eridence-Value of Lands Before and  After a 
Time Fixed. 

Where the reasonable market value of lands is relevant to the issue 
a s  to plaintiff's damages a t  a certain time, such value before and after 
that time, within reason, is competent. 
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APPEAL from Stack, J., and a jury, a t  Fall  Term, 1926, of B u ~ c o a r s ~ .  
No error. 

This  T i m  a civil action instituted by the plaintiff against the defend- 
ant  on 24 September, 1925, to recover $12,775.00 architect fees alleged 
to be due the plaintiff by the defendant under a ~ r r i t t e n  contract dated 
8 April, 1924. The  defendant denied the claim and set u p  as a further 
defense and as a bar to the action, the stipulation in thi? written contract 
to the effect that in case of dispute the matter should be submitted to 
arbitration, etc., and that  thrrcfore this case could not be maintained. 
Thc plaintiff thereupon agreed to arbitration, and the matter in dispute 
~ r a s  arbitrated and the arbitrators filed their award, a~vartling tlie plain- 
tiff $2,406.25 cash, and $3,456.25 in stock, of the Land O'Skp Develop- 
ment Coinpany. The plaintiff thereupon filed amended complaint and 
tlemand~tl the whole arnouut in cash and tlie defendant filed answer and 
denied that 11s n a s  due the entire amount in cash, anti tendered the 
amount of money and the amount of stock, according to the axmrd of 
thc arbitrators, mhirh plaintiff declined. 

The  issneq submitted to the jury ant1 tlicir answers thereto were as 
follo~rs : 

"I. Did the plaintiff and defendant make and enter into the written 
contract of 8 , lpril,  1024, as alleged in the a n s ~ r e r ?  ,Insm-er: (By con- 
i e r ~ t )  Yes. 

"2. nTaq the plaintiff induced to entrr  into the contract with the de- 
fendant and to perform said contract as architect, upon the p r o 1  agree- 
ment bv the dcfcndant, made at the time of the written contract, that  
he nould conTey thc Stradlcy AIountain lands (described in pleadings 
and of nhich  dcfrndant n a s  ovner of one-half undivided interest) to 
the I,nF:rycttc ?crelopnlrnt C'ompany (successor to the 'Land O'Sky 
Company') for  capital qtock in  the corporation, on the basis of $400 
valuation per acre for the 420 acres of land, as alleged in  the com- 
plaint ? A\nswer : Yes. 

''3. I f  so, did defendant fail to conTep ?aid land to the LaFayette 
D ~ T  clopmmt Company (sure~ssor  to 'Land O'Sky Derelopment Com- 
pany') and therel~y brrarh his  contract x i t h  plaintiff, as alleged in the 
amrndcd ansn er ? ,Insa er : Ycq. 

"4. What tlamagec, if any, is plaintiff elltitled to recover? -1nswer: 
$3,450.00 IT i th interest." 

There n a s  a judgment on the rerrlict, numerous assignments of error 
were made and appeal to Supreme Court. 

Additional facts mill he set forth in the opinion. 

Clinton X. Hughes and lllarlc TTJ. Brown for plaintiff. 
Thomas S. Rollins for defendant. 
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CLARKSOK, J. The plaintiff is an  architect and was employed by de- 
fendant to perform certain professional services, which "consist of the 
necessary conferences, the preparation of preliminary studies, working 
drawings, specifications, large scale and detail drawings," etc. 

The defendant was to erect a hotel building on Stradley Mountain, on 
certain land adjoining Pisgah Forest, seven miles from hsheville, N. C., 
on the Brevard Road. 

Plaintiff and defendant on 8 April, 1924, signed the "Standard Form 
of Agreement between owner and Architect." On 2 October, 1925, the 
defendant wrote plaintiff: "Under the contract entered into between us 
on 8 April, 1924, i t  was expressly p~ovided tha t :  '14. Arbitration: All 
questions in dispute under this agreement shall be submitted to arbitra- 
tion at  thc choice of either party,' etc. . . . This contract was 
signed by you and me, and a dispute having arisen between us in regard 
to what compensation, if any, you are cntitled to for services alleged to 
be rendered to me, I hereby demand an arbitration as provided by our 
contract," etc. 

The award was: "We award the plaintiff, Ronald (heene, six thou- 
sand nine hundred twelve dollars and fifty cents ($6,912.50), which 
amount under the terms of the contract is payable 50 per cent in cash 
and 50 per cent in  the stock of the Land O'Sky Development Company. 
We calculate that the said Ronald Greenc sliould now receive three thou- 
sand four hundred and fifty-six dollars and twenty-five cents ($3,456.25) 
in cash, less one thousand and fifty dollars ($1,050) previously paid in 
cash by the said John A Bechtel, making the cash settlement now due 
two thousand four hundred six dollars and twenty-five cents ($2,406.25) 
and the stock settlement three thousand four hundred and fifty-six dol- 
lars and twenty-five cents ($3,456.25), as per contract." 

The a~vard  was unanimous and signed on 27 October, 1925. Without 
exception, the record shows that  on 18 November, 1925, the following 
order mas made after reciting the award: "And that  defendant has 
failed to comply with the terms and conditions of said award: I t  is 
ordered that  plaintiff be allowed to file an amended complaint to the 
end that there may be a final determination of all matters in contro- 
versy between the parties and defendant is allowed twenty days there- 
after in  which to file answer." 

Plaintiff filed amended complaint on 20 November, 1925, and charged 
actionable fraud against the defendant. Plaintiff alleged, in substance, 
that, during the pendency of the action, there was an  arbitration and 
award; that  defendant had failed to comply with the terms of thc 
award; that plaintiff was induced to enter into the contract with defend- 
ant  and to accept stock in  the Land O'Sky Development Company for 
one-half of the amount to which he was entitled for services rendered 
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upon the assurance and representation by defendant that  the Stradley 
Mountain lands would be conveyed by defendant to the corporation a t  
$400 a n  acre for a n  equal amount of par value capital stock in the cor- 
poration, and after securing plaintiff's services on the fa i th  of tha t  
assurance, the defendant had fraudulently failed and refused to comply 
with his promise, and had fraudulently conveyed the lands to Stradley 
Mountain, Incorporated, and as  a result the Land O'Sky Development 
Company or LaFayette Dcvelopment Company, had no assets what- 
ever; had never orgaiized; had never had any meetings; had "never 
issued any capital stock, and if plaintiff should be required to accept 
worthless stock of said corporation for his  services so rendered upon the 
fai th of the false and fraudulent representations made by the defendant, 
the plaintiff would suffer great and irreparable injury." And it was 
further alleged that  if defendant had complied with his agreement and 
had conveyed the lands to the corporation chartered for that  purpose, 
the stock to which plaintiff was entitled under the award would have 
been worth in excess of $3,456.25. There is no question about the award 
in money, but the controversy was over the $3,456.23 stock in  the Land 
O'Sky Development Company. 

These allegations were denied by defendant, who says that  he  is ready, 
able and willing to comply with the terms of the award and tendered the 
cash and stock, but plaintiff refused and declined to accept the stock, 
but has expressed a willingness to accept the money-pleads estoppel, 
the arbitration and award in  bar of the action. 

There was conflicting evidence, the jury deciding the issues in favor 
of plaintiff. 

The  defendant contends, as a matter of law, that  the action cannot 
be maintained; that  the answer to the first issue ended the case as the 
contract prorided that  the decision of the arbitrators "shall be a condi- 
tion precedent to any right of legal action," but the Court submitted 
three additional issues over the objection and exception of the defendant. 

On the other hand, plaintiff contends that  the contract provided "Half 
of the fee to be paid in  cash and half in the stock of the Land O'Sky 
Development Company"; that  the written contract only fixed how this 
money is to be paid, that  is, i n  cash and in  stock; but he says there was 
a further par t  of the agreement in parol;  that  the stock that  he was to 
get should be in  the Land O'Sky Development Company, and that  the 
defendant agreed tha't he would convey to that  particular company 420 
acres of land a t  a certain ra lue ;  and he says that  that  part  of the con- 
tract was not reduced to writing. . . . The plaintiff further con- 
tends that  i n  violation of that  parol agreement, the defendant did not 
convey the 420 acres of land to the Land O'Sky Development Company, 
or its successors, the LaFayette Development Company, but that he con- 
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veyed it to another corporation, the Stradley Mountain, Incorporated; 
that  he thereby rendered the stock in the Land O'Sky Development 
Company worthless; that i t  lvas never organized; no stock in  i t  of any 
value. 

The  defendant requested the court to charge the jul-y, "That i n  no 
view of the evidence is the plaintiff entitled to recover." This  the court 
refused to do, and in this me think there was no error. This, we con- 
sider, is the main contention. T h e  question of arbitration is not mate- 
rial now. That  is, "water that  has passed over the tail race." T h e  
cases cited by defendant we need not consider-there was an  arbitration 
and award. 

The  court below charged the jury, to which there ~ v s s  no exception, 
as  fo l lom:  "When a contract is written, the law will not allow it to be 
altered, varied from that, or contradicted by parol evidence. When 
they put their contract in writing, that  is the contract, 'but when a par t  
of the contract is  written and a par t  of i t  is in parol or verbal, and the 
verbal par t  does not alter, vary or contradict the written part, then the 
party claiming that  parol agreement may show i t  by parol evidence. 
That  if the alleged parol contract i n  this case was made as claimed that  
i t  does not contradict or alter Exhibit A (the agreement between plain- 
tiff and defendant) and may be shown by verbal evidence; that  the 
alleged contract, if made a t  all, was not within an express agreement, 
and the plaintiff would not be estopped to 5c.t i t  u p  by the award of the 
arbitrators. As the Court construes the written contract between the 
parties, the arbitration was to fix the amount and the kind of compen- 
sation that  the plaintiff was to receive, and i t  does not embrace any 
further agreement in regard to conveying land to a certain corporation, 
and, therefore, parol evidence of any such alleged agreement would not 
m r y ,  alter or contradict the written contract in this case. T h e  arbitra- 
tion settled the amount of what the plaintiff is entitled to recover, so 
much cash and so much stock." 

b d e r  the facts and circumstances of this case we think the charge 
correct. I n  Anderson v. SichoTs,  187 N. C., at p. 809, c.iting numerous 
authorities, it  is held: "If the entire contract is not required in writing 
it may be partly written and partly oral ;  and in such case if the written 
contract be put in evidence the oral par t  also may be proved, if not a t  
variance with the written instrument. I t  was cohpeteqt to show that  
the title to the furniture was to rest in the defendant under the oral 
agreement, because i t  was not i n  conflict with the deed." Faust v. Rohr, 
167 X. C., p. 360; Miller v. Farmers Federation, 192 N .  C., 144. 

I t  mill be noted under Article 14  of the agreement i t  says: "All ques- 
tions in dispute under the agreement shall be submitted to arbitration 
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at tZ~e choice of either party." The plaintiff had the right to institute 
the action without demanding arbitration. After the action was insti- 
tuted, the defendant chose arbitration and the arbitration and award 
was ((as per contract." There was no exception to the order allowing 
the amended complaint. The defendant answered and plead estoppel 
and the arbitration and award in bar. On the par01 part of the con- 
tract, which is denied, he did not, if he could, ask for arbitration. This 
aspect was not considered by either party before the arbitrators. The 
case was tried out on the theory as set forth in the issues, the defendant 
Iost and cannot now complain to this Court. Shipp v. Stage Line, 192 
N.  C., p. 475. 

In Warren v. Susman, 168 N .  C., at p. 462, it is held: "It is sug- 
gested, though, with much confidence, that plaintiff made a binding and 
irrevocable election in the original complaint, and, therefore, the amend- 
ment, which is inconsistent with and repugnant to it, cannot be con- 
sidered; but no such objection was taken to the pleading by motion to 
strike out, demurrer, or in any other regular way, which is necessary to 
raise such a question; and, too, defendant, by not objecting, consented 
to the amendment and agreed to the submission of the issue as to the 
value of the land.?' 

The defendant chose for himself the field of W a t e r l o o h e  lost the 
battle. 

The witness testified as to the reasonable market value of the land on 
8 April, 1924, the date of the contract, and was asked its value 24 Sep- 
tember, 1925, when it was conveyed to Stradley Mountain, Inc. We 
think this evidence somewhat elastic, but competent. 

I n  DeLaney v. Henderson-Gilmer Co., 192 N.  C., at p. 652, it was 
held: "Proof of its ralue within a reasonable time under the circum- 
stances of the particular case, before and after the injury is competent. 
Newsom v. Cothrane, 185 N .  C., p. 161 ; 8 R. C. L., 487-8-9." I n  any 
aspect it was cured on cross-examination. Cook v. ~ U e b a ~ e ,  191 
N.  C., p. 1. 

If  thc defendant did not consider the issues submitted by the court 
proper or relevant, it was his duty to tender other issues, and having 
failed to do so, he cannot now complain. I n  Gmss v. McBrayer, 159 
hT. C., at p .  374, citing numerous authorities, it is said: "Plaintiff ob- 
jected to these issues, but tendered no issues himself. I t  seems to us 
that the issue submitted by the court were those made by the pleadings, 
and if the plaintiff desired any other issue, he should have tendered it. 
When issues embrace the real matters in dispute and afford an oppor- 
tunity for the parties to present and develop their contentions, and, 
when answered, are sufficient to determine the rights of the litigants 
and to support the judgment, they are sufficient within the requirement 
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of the statute." Erskins v. Motor Co., 187 N. C., p. 826; Hooper v. 
Trust  Co., 190 N. C., p. 423. 

I t  appears to us on the record, and the jury so found, tha t  the just- 
ness and merit of the controversy was with the plaintiff. 

From a careful review of the entire record, w; can find no prejudicial 
o r  reversible error. 

N o  error. 

L. P. LONDON, JR., v. COMMISSIONERS FOR YANCEY COUNTY. 

(Filed 26 January, 1927.) 

1. Counties-Highways-Contract+County Commissioners- Corporate 
Action-Minutes. 

In an action against the county by a road contractor for additional 
compensation under an alleged agreement that the coun1.y commissioners 
would pay the contractor an additional amount to the contract price for 
a material change made in the location of a highway, il: must be shown 
by the plaintiff that the commission acted in their official capacity at a 
lawful meeting held by them by resolution properly passed, though not 
necessarily recorded upon the minutes of their meeting. 

Held, upon the record of this appeal there was no sufficient evidence 
that the county commissioners acted in their corporate capacity in con- 
tracting to pay an additional sum for the change made in the relocation of 
the county hiqhnay, and the case is remanded. 

3. Appeal and Error-Reference-Evidence-Findings of F a c t R e v i e w .  
When exceptions have been filed to the referee's report and thereupon 

the judge finds the facts upon such exceptions, such Bndings are not 
reviewable in the Supreme Court on appeal if there is evidence to sup- 
port them. 

CIVIL ACTION before Stack, J., a t  March Term, 1926, of YANCEY. 
The plaintiff instituted a n  action against the defendants alleging that  

he was awarded a contract by the defendant to build a public road or 
highway in  said county, and that  after  he had entered upon the work 
under said contract that  the defendant stopped "the construction of the 
road as staked, and arbitrarily and unreasonably ordered the plaintiff 
to take a new and entirely different route." . . . Plaintiff refused 
to make this change under the terms of the contract, and so notified the  
defendant. "Whereupon, a t  a meeting between the plaintiff and the 
defendant . . . i t  was agreed between the plaintiff and the defend- 
ant  that  the plaintiff should build the road as changed, which was an  
entirely new road over a new route, and that  the additional expense and 
loss of time, expense involved in  maintaining the equipment and organi- 
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zation should be allowed to the plaintiff and that he should be paid for 
the same in a just and reasonable settlement to be had between the 
parties after the construction of said road." 

The plaintiff further alleged that he completed the work and that 
there is now due him $698.00 on the contract, and that there is due him 
an additional sum of $5,238.59 for other work, loss of time and expense 
incurred by reason of said change in the contract. 

The defendant denied that any material change had been made in the 
contract and denied that the county commissioners of Yancey County 
had made any new contract to compensate plaintiff for any changes in 
the work. The defendants admit that they owe the plaintiff the sum of 
$698, and tendered judgment for that amount. 

The cause was referred to a referee, who heard all the testimony, and 
thereafter submitted his report, containing his findings of fact and con- 
clusions of law. Exceptions were filed to the referee's report, and the 
cause came on for hearing before the trial judge. 

The judgment of the trial judge is as follows: 
"This cause coming on for hearing before the undersigned judge hold- 

ing the courts of the Eighteenth Judicial District, and being heard upon 
the report of the referee and the plaintiff's exceptions thereto; and the 
plaintiff upon his motion being allowed to make additional exceptions 
to findings of fact, this Court reviewed the whole cause and finds as 
follows : 

1. I n  addition to findings of fact No. 4, this court finds that plain- 
tiff's bid was made and let for the excavation for the whole of the road 
contracted for as staked by the State Engineer and shown to the plain- 
tiff by the representative of the county. 

2. As to paragraph No. 5, to which the plaintiff was allowed to make 
additional exceptions, the said finding is overruled in so far  as it is 
found that the commissioners promised to give plaintiff only 'all his 
contract called for,' and it is found that the commissioners by their 
action and action of the engineer and by their acquiescence in the writ- 
ten statement of the plaintiff, and by requiring the plaintiff to build the 
road upon a new route contracted to compensate him for his additional 
expense and loss by reason of such requirement. 

3. Finding No. 9 is approved, except the last clause, which is over- 
ruled and reversed. 

4. Finding of fact No. 11 is reversed in so far as it conflicts with the 
further findings herein in the foregoing and subsequent paragraphs. 

5. The last paragraph in finding 13 is overruled, and it is here found 
that such requirement of the engineer without compensation to the 
plaintiff was arbitrary and without regard to rights of plaintiff. I t  is 
further found in relation thereto that the change was to the great ad- 
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vantage of the county, resulted in the saving of more than six thousand 
dollars, and was reasonably worth to the county the sum of $2,400 in 
addition to the amount allowed by the engineer under the original con- 
tract price. 

6. Paragraph KO. 14 is confirmed, except in  so far  as it holds that 
the plaintiff is not entitled to recover the $2,400 there stated, and is en- 
titled to recover only $698, as to ~vhich finding the same is reversed 
and overruled. 

7. I find as a fact that the work of the plaintiff required to be done 
by the engineer and representati~es of the county on the road as changed 
from the stakes to the new route was a material change, not in contem- 
plation of the parties under the contract, required a large additional 
expense in amount equal to the amount allowed herein, was of advantage 
much greater to the county than the amount here allow:d, and Jvas rea- 
sonably worth such amount, and the plaintiff mas entitled to recover 
therefor the sum of $2,400, and the further sum of $698, with interest 
on last amount from 13 June, 1923. 

Upon the foregoing facts I find as a matter of law that the plaintiff 
is entitled to recover the said two sums of $2,400 and $698, with in- 
terest on the $698, as above, and the cost of this action, including $100 
allowed the referee and including $125 heretofore allvanced by the 
plaintiff, all of which shall be taxed by the clerk." 

Pless, Winborne  & Pless for p l a i n t i f .  
Charles Hutchins for defendant. 

BROGDEN, J. When exceptions have been filed to a referee's report 
and thereunder the judge finds the facts upon such exceptions, such find- 
ings are not reviewable in the Supreme Court, if there is evidence to 
support them. Miller  v. Groome,  109 N. C., 148; Dun~as v. Morrison, 
175 N.  C., 431; CaldwelZ v. Robinson, 179 N .  C., 518; H a r d y  v. T h o r n -  
ton, 192 N. C., 296; Greer v. Comrs.,  192 h'. C., 714. 

The referee found as a fact:  "No action was ever taken by the board 
of commissioners, acting as a body or in meeting assembled, changing 
or modifying the written contract." 

The judge overruled this finding of fact and found as follows: 
"And it is found that the commissioners, by their action and the 

action of the engineer and by their acquiescence in the written state- 
ment of plaintiff, and by requiring the plaintiff to build the road upon a 
new route contracted to compensate him for his additional expense and 
loss by reason of such requirement." 

The only question therefore to be determined is whether there is evi- 
dence to support this finding of fact, that the board of county commis- 
sioners made a supplemental contract with the plaintifF. 
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Certain letters are referred to in the record as exhibits. None of 
these exhibits, horerer ,  have been put in the record, and we arp unable 
to determine their probative value. A printed form of the contract is 
also sent, but there is nothing inserted in the blanks to enable us to de- 
termine what the written contract itself provided, other than the state- 
ments of witnesses. 

C. S., 1290, provides that  the powers delegated to counties by statute 
"can only bc exercised by the board of comnlissioners or in pursuance of 
a resolution adopted by them." K O  resolution providing for the supple- 
mental contract alleged by the plaintiff appears in the record. The  
fact, however, that  a resolution was not actually spread upon the 
minutes would not be conclusive. H c a r n e  u .  Comrs., 1 %  N. C., 45. 
But i n  order to make a valid and binding contract upon the county, the 
corriniissioners must act in their corporate ca l~xci ty  in a meeting duly 
held as prescribed by law. V e a r l z c  r. Corizrs., 185 N. C., 43;  F o ~ e  v. 
Feimsfer, 171 N. C., 551; TVrighf v. Kinney, 123 K. C., 618. 

Did the con~mi~sioners  act i n  their official capacity upon the ques- 
tion of this supplemental contract ? 

The plaintiff testified: "The change, taking me away from the stakes, 
was made before we reached station 120, through the hoard of commis- 
sioners. . . . I came to see the commissioners myself once or twice 
and explained the circumstances to them. N r .  Wheeler, X r .  Proffitt 
and Mr. Thomas, the commissioncrs, came dovn  to the work to make 
their decision; that  is, they agreed to do so, so as to untie me and let 
me go on. They did not decide that  clay, and put i t  off till 1 7  Narch  
in order to make a t r ip  to Raleigh to see mhethcr the State would 
accept i t  on the opposite side of the creek. They came back, and I met 
them on 1 9  March again, and they decided a t  that  time and gave me a 
letter of instruction to carry to X r .  Smith and his crew to proceed on 
the State survey. X r .  Smith arranged the meeting for us on the first 
Monday in X a r c h  x i t h  the commissioners or thc first Monday in April,  
. . . an(] we met in X r .  Smith's office, and Mr. Smith  told X r .  
Wheeler, chairman of the board of comnlissioners, and who TT-as activcly 
dealing with this road for the commissioners. 31r. Smith stated the 
situation to Mr. Wheeler. Others of the board were present, but he 
was talking generally to X r .  Wheeler, and told h im I objected to the 
change. . . . W e  argued awhile and Wheeler agreed he would bring 
his board and come dovn the nest week, and if I was justly due any 
compensation he ~vould give i t  to me." 

I t  appears then that  there mas some conversation between members 
of the board of county commissioners and the plaintiff in Mr. Smith's 
office. I t  does not appear whether this was a regular meeting of the 
board of county commissioners or not, or whether the commissioners at 
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the  t i m e  were act ing i n  the i r  official capacity, o r  whether  t h e  le t ter  of 
instructions referred t o  was authorized by  the  board, o r  as  t o  what  t h e  
contents of these various letters were. I n  this  uncertain s ta te  of t h e  
record we a r e  unwil l ing to  determine t h e  r ights  of the  parties. I f  the 
board of commissioners of Yancey  County were d u l y  assembled a n d  
made  t h e  alleged agreement with the  plaintiff,  o r  if t h e  board author-  
ized i t s  cha i rman or  a n y  other  person t o  give a letter of instructions 
directing t h e  work to be  changed, a n d  agreeing t o  p a y  a f a i r  compensa- 
t ion  therefor, then the plaintiff is  e n t i t k d  to  recover t h e  amount  
allowed. 

T h e  cause i s  remanded to t h e  Super ior  Cour t  of Yancey County f o r  
specific findings of fac t  as  t o  whether  t h e  board of commissioners of 
said county, i n  the i r  corporate capacity, made  the  supplemental  con- 
tract o r  authorized t h e  cha i rman or  a n y  other  persons t o  make  it .  

Remanded. 

WESTERN CAROLINA POWER COMPANY v. GEORGE W. HAYES AND 

HIS WIFE, SARAH HBYES. 

(Filed 26 January, 1927.) 

1. Pleadings-Discretion of Court-Amendments-Appeal and Error. 
The trial court in its discretion may allow the respondent to a petition 

to condemn his lands to be taken by a q~~asi-public corporation unless it 
is made to appear on appeal that this discretion has been abused. 

2. Eminent Domain-Condemnation-Damages. 
I n  proceedings for the taking of a part of the respondent's farming 

land in condemnation by a gunsi-public corporation for the purpose of 
huiltlinr a dam ant1 pontlinr water t h ~ r e o n ,  the rcslmnclc~nt mag Iwovcr 
as his damages not only the value of the land so taken a t  the institution 
of the proceedings, but also damages to the remainder of the tract caused 
by the ponding of water upon the part so used. 

3. Same--Evidence--Time At Which Damages Are to be .Iscertained. 
The respondent in proceedings to condemn his lands for ponding water 

thereon, may introduce evidence of its market value before and after the 
work had been commenced when relevant to its value a t  the time of the 
institution of the proceedings. 

4. Condemnation-Damages-Issues. 
Where damages for the taking of the owner's lands by condemnation 

:>re to be ascertained in the proceedings, the better practice is suggested 
that  a separate issue be submitted t o  the jury upon each distinctive 
element thereof. 
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APPEAL by petitioner from Lane, J., at  May Term, 1926, of CALD- 
WELL. N o  error. 

Proceeding for condemnation of land. The issue submitted to the 
jury mas answered as follows : 

"What compensation are the defendants, Geo. W. Hayes, and his  
wife, justly entitled to recover of the petitioner on account of the taking 
of the land described in the petition, and as compensation for the 
injury, if any, to the remaining l and?  Answer: $5,125.00." 

Judgment was rendered upon this rerdict, first, that  respondents re- 
corer of petitioricr the sum of five thousand one hundred twenty-five 
dollars ($5,125), with interest from 17 Nay,  1926, until paid;  second, 
that petitioner, upon payment of said sum, interest and cost, shall be 
permitted to enter upon, hold and use the land described in the peti- 
tion: and third, that  respondents shall thereupon be divested and barred 
of all right, interest and estate in said land. F rom this judgment peti- 
tioner appealed to the Supreme Court. 

TI7. S. O'R. Robinson, Jr., TT'. C. Nezu7and and Squires & TVhisnant 
f 07. petitimer. 

E. B. Clinfl,  C. E .  Cowan and  R. L. Huffman for respondents. 

CONSOR, J. This  proceeding to condemn land undpr the right of emi- 
ncnt domain was begun on 25 May, 1924. The  petitioner seeks to 
acquirp thereby land o~i~nerl  by respondents for the purpose of impound- 
ing ~va te r  thereon by means of a dam. The  land sought to be con- 
demned, as described in the petition, contains 29.5 acres, and is part  of 
a farm owned by respondents, containing in all 195 acres. , I t  the time 
this proceeding mas begun, the respondent, Geo. W. Hayes, had lived on 
this farm for more than fifty years;  he is now about serenty-five years of 
age. Thc  boundaries of thc 29.5 acres run  within about 80 feet of his 
dwelling-house, and within about 16  feet of a four-room tenant house 
on said farm. The spriug from which he got water for  domestic use 
is locatcd about 200 feet from his house, and is within the boundaries 
of the land sought to be condemned by the petitioner. Said land was 
partly covered by water a t  the time of the trial. Since the commence- 
ment of this proceeding, respondents have moved off their farm,  and 
harp  made their home elsewhere. More than two years h a r e  elapsed 
Gnce the land mas taken, under the right of eminent domain, conferred 
by the State upon petitioner; respondents have not yet rereived the 
just compensation to which they are entitled under the law. 

The right of the petitioner, as an  electric power company, to take 
said land and to impound water thereon, by means of a dam, upon mak- 
ing just compensation, is conceded. C. S., 1698. The only matter in 
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controversy is the sum which the petitioner shall be required to pay as  
compensation for the land taken, and as damages for the in jury  result- 
ing from the taking of same and from its use for impounding water 
thereon, to the remaining land. The jury has assessed this sum at  
$5,125. The petitioner, upon its appeal to this Court, contends tha t  i t  
is  entitled to a new trial of the issue for errors which i t  has duly 
assigned in  the ease on appeal. 

The first assignment of error is based upon an  exception to the order 
of the court permitting respondents to file an  amended answer to the 
petition. The  only effect of the amended answer filed on 8 September, 
1924, is to increase the sum which respondents allege they are entitled 
to recover of petitioner as damages for injuries to their f a rm resulting 
from the taking therefrom of 29.5 acres, and impounding water thereon. 
I n  the original answer filed on 10 June,  1924, this sum is alleged as  
$1,500; in the amended answer, i t  is increased to $3,500. I n  both the 
original answer, and in the amended answer, i t  is alleged that  the value 
of the 29.6 acres described ill the petition is $2,950. Counsel for peti- 
tioner in their brief say:  "Ordinarily, the action of the court in per- 
mitting an  amended or supplemental pleading to be filed is not a proper 
subject for an  exception. We contend, lio~i-ever, that  the discretion of 
the court was abused in this case." We find no facts in the record to 
support this contention. The  assignment of error is nor, sustained. 

B y  other assignments of error, petitioner presents i ts  contention that  
i t  was error for the court to admit as evidence, by ouer~ul ing  i ts  objec- 
tions thereto, testimony of n-itnesses as  to the difference in value of the 
f a rm before and after water was impounded on the 29.5 acres described 
in  the petition. The  petitioner contends that  the testimony should have 
been confined to the difference in  value a t  the time the proceeding mas 
begun. 

The dam by which the water was impounded was in  process of con- 
struction a t  the date of the commencement of the proc~eeding, to wit, 
28 May, 1924. I t  was completed on or about 1 January ,  1925; water 
was impounded on the land described in  the petition during the spring 
of 1925. The action v a s  tried upon appeal from the order of the clerk 
of the Superior Court, confirming the report of the commissioners, a t  
May  Term, 1926. There was evidence that  subsequent to the commence- 
ment of the proceeding the value of the f a rm owned by respondents 
had increased; there ~i-as no evidence that  such increase mas caused by 
the construction of the dam or the impounding of water thereby. There 
was a general increase in  land values in  the neighborhood due to gen- 
eral conditions; respondent's lands shared in this general increase of 
land values. 
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Authoritative decisions of this and other courts a re  to the effect that  
the owner of land, a par t  of which is taken under the right of eminent 
domain, may recover as compensation not only the value of the land 
taken, hut also thc damages thereby caused, if any, to the remaining 
land. R. R. I ? .  Land Co., 137 Pu'. C., 330, 68 L. R. A,, 3 3 3 ;  United 
Pfates 2'. Grizzard, 219 U. S., 180, 55  L. Ed., 165. I n  the opinion in  
the last citcd case, Lurton, .I., says: "Whenever there has been an  actual 
physical taking of a part of a distinct tract of land, the compensation 
to br  awarded includes not only the market value of that  par t  of the 
tract appropriated, but the damage to the remainder resulting from 
that taking, tmbracing, of course, the injury due to the use to which the 
part appropriated is  to be devoted." 

I t  has also been held that  for the purpose of determining the sum to 
be paid as compenwtion for land taken under the right of eminent 
domain, the value of thr  land taken should be ascertained as of the date 
of the taking, and that  the land is taken within the meaning of this 
principle 11-hen the proceeding is begun. I n  U n i t ~ d  States v. Chandler- 
D u n l m ~  IT. P. Po., 229 U. s., 51, Sf L. Ed., 1063, i t  is said:  "The value 
should bc fixed as of the date of the proceedings and with reference to 
the loss the owner sustains, considering the property in  its condition 
and situation a t  the time i t  is taken and not as enhanced by the pur- 
pose for which i t  is taken." Upon the same principle if the land de- 
creaws in value after the commencement of the proceedings for its con- 
drmnation, this d l  not be considered in dctermining the sum which 
the oviner is justlv entitled to recover as  compensation for its taking. 
"The fnndamcntal doctrine that  private property cannot be taken for 
public use, without just compensation, requires that  the owner shaIl 
rccriw the market value of his property a t  the time of the taking, un- 
affected by any subscquent change in the condition of the property." 
20 C. J.. 826. see. 262. 

Respondents are entitled to recorer as just compensation for the 29.5 
acrcs of land described in the petition its d u e  a t  the time i t  was taken, 
to wit, the date of the commencrment of the proceeding. N o  change in 
the value of said land after said date, whether caused by the  us^ for 
which it is to be condemned or not, can be considered in dctermining 
the amount nhich  respondents shall receive and petitioner shall pay as 
just conlpensation for same. Respondents allege in their answer to  the 

that  the value of the land was $2,950. They offered evidence 
tending to sustain this allegation. Petitioner offered evidence that  the 
valuc of the 29.5 acrm did not exceed $75 per acre. The  court sub- 
mitted the contentions x i t h  respect to  the value of the land actually 
taken to the jury, with full and correct instructions as to the law appli- 
cable to these contentions. 
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There was evidence sustaining the contention of respondents that  the 
land included in  their farm, remaining after the 29.5 acres had been 
taken by petitioner, was permanently injured by the impounding of 
water upon the land taken. This remaining land w m  taken for the 
purpose of determining the sum which respondents are  entitled to 
receive and the petitioners should be required to pay, as compensation 
for such injuries, at  the time water was impounded on the 29.5 acres. 
I n  his opinion i n  Pumpelly ?;. Canal Co., 80 U. S., 166, 20 L. Ed., 557, 
Justice i2i'iller says: "But there are numerous authorittes to sustain the 
doctrine that  a serious interruption to the c.ommon and necessary use of 
property may be, in the language of Mr. Angel1 in his work on water 
courses, equivalent to the taking of it,  and that under the constitutional 
provisions it is not necessary that  the land should be absolutely taken." 
See Rose's Botes, Vol. 7,  p. 645. I t  must follow that  for the purpose 
of determining the compensation to be paid for the taking of the re- 
maining land it is competent to show the difference in the value of 
such land before and after water was impounded on the land taken, 
which mas a part of the entire tract owned by respondents. The assign- 
ments of error based upon exceptions to the admission as evidence of 
testimony as to the difference in the value of the land before and after 
the impounding of the water, cannot be sustained. 

As said by Judge Hoke in Powell v. R. R., 178 N. (1., 243, the issue 
submitted to the jury mas very largely one of fact with the pertinent 
testimony very restricted in its nature, and the court after a full and 
fa i r  statement of the contentions of the parties concerning the matters 
involved in the issue, left it to the jury to determine the amount which 
respondents are entitled to receive and petitioner should be required to 
pay as just compensation, both for the 29.5 acres actimlly taken, and 
for the permanent injuries caused to the remaining land by the taking 
of the same. The assignment of error for that  the court failed to 
instruct the jury as to the meaning of "market value," as to the manner 
in which they should arrive at  a '(reasonable, fair  and just compensa- 
tion," and as to the time when compensation or darnages should be 
computed, cannot be sustained. The instructions contained in  the 
charge to the jury meet all reasonable requirements of the law. 

Where the aggregate sum which one party to an  action or proceed- 
ing is entitled to recover of the other, is to be determined by the appli- 
cation of different principles of lam, and there is evidence tending to 
establish facts to which such principles are applicable, respectively, 

suggest that  the better practice is to submit more than one issue to 
the jury, so that  by the answer to each issue, the jury may determine 
the amount to be recovered for each element of damage to be included 
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i n  t h e  total  recovery. I n  t h e  ins tan t  case, one issue was submitted, 
without  objection f r o m  either petitioner o r  respondents. T h e  court  i n  
t h e  charge t o  t h e  j u r y  differentiated the  facts  a n d  principles upon  
which respondents were entitled t o  recover compensation both f o r  t h e  
l and  actual ly taken a n d  f o r  the  permanent  in jur ies  caused t o  the  re- 
main ing  land  by  the  taking of a p a r t  thereof, a n d  using same for  im- 
pounding water  thereon. Separa te  issues, however, enable t h e  part ies  to  
present tllcir contentions both t o  the  j u r y  and  to the  court,  with greater  
clarity. 

W e  find n o  e r r o r ;  the judgment  i s  affirmed. 
N o  error. 

H. M. IRWIN AND LILA G. IRWIN, HIS WIFE, v. CITY OF CHARLOTTE 
AXD CHARLOTTE PARK AND RECREATION COMMISSION ET AL. 

(Filed 26 January, 1927.) 

1. Deeds and Conveyances--Land DevelopmenLMaps-Streets-Parks 
-Equity-Estoppel-Judgments. 

The purchaser of land in a development of the owners, with registered 
plat showing the lands to be divided into blocks with streets, parks, etc., 
have the equitable right to the use of such streets, parks, etc., and such 
purchasers may be estopped from claiming such rights by their acts and 
conduct, as  in this case by release and judgment to that  effect. 

2. Dedication - Acceptance - Municipal Corporations - Withdrawal of 
Dedication-StatutescParks. 

The prospective dedication of streets, parks, etc., in the sale of a de- 
velopment of lands is not- binding upon a city until acceptance, and 
neither the city nor the general public can acquire any rights thereunder 
against the owner of the land or purchasers from him where the offer of 
dedication has been withdrawn before acceptance, under the provisions 
of 3 C. S., 3846(rr).  

CLARKSON, J., not sitting. 

APPEAL by  t h e  ci ty  of Charlot te  and  t h e  Charlot te  P a r k  a n d  Recrea- 
t ion Commission f r o m  Schenck, J., a t  the  October Term,  1926, of 

T h e  issues were answered as  follows: 
1. W a s  p la t  recorded i n  Book 195, p. 663, registered by  or  with the  

knowledge and  consent of t h e  ~ l a i n t i f f s ?  Answer:  Yes. 
2. D i d  plaintiffs make  conveyances by  reference t o  said m a p  recorded 

i n  Book 195, p. 663?  Answer :  Yes. 
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3. Was the word "Park" placed upon the map recorded in Book 195, 
page 663, placed thereon by inadvertence or mistake? Answer: Yes. 

4. Has the legal and equitable owner of every lot shown on the map 
recorded in Book 195, page 663, register of deeds office for Mecklenburg 
County, executed a release to H.  M. Irwin or had j u d p e n t  by default 
final taken against him? Answer: Yes. 

5 .  Has  the Southern Power Company or the city of Charlotte ever 
executed a release to H.  M. Irwin or had judgment by default final 
taken against them or i t ?  Answer : No. 

6. Has the city of Charlotte ever adopted any reschtion accepting 
any dedication of the property described in the complaint? Answer : No. 

7. Has the city of Charlotte ever exercised any authority or control 
over the property described in  the complaint ? Answer : No. 

8. Has the Charlotte Park and Recreation Commission or its prede 
cessor, Charlotte Park and Tree Commission, ever passed any resolu- 
tion accepting any alleged dedication of the property described in the 
complaint ? Answer : No. 

9. Has the Charlotte Park  and Recreation Commission or its prede- 
cessor, Charlotte Park  and Tree Commission, ever exercised any super- 
vision or authority or control over the property described in the com- 
plaint ? Answer : No. 

10. Did the Charlotte Park  and Tree Commission refuse to accept 
the offer of dedication made in May, 1905, by H .  M. Irwin of the said 
property described in the complaint ? Answer : Yes. 

11. Has  the plaintiff, H .  M. Irwin, and his predecessors in title 
maintained an open, notorious, adverse and continuous possession of the 
property described in the complaint under known and visible boundaries 
for mofe than twenty years? Answer: Yes. 

12. Did the public generally accept any alleged offer of dedication 
of the lands described in the complaint ? Answer: No. 

13. Did the public generally maintain an  open) notorious, adverse and 
continuous possession of this property described in the  complaint under 
known and visible boundaries for more than twenty years? Answer : No. 

14. Was the paper-writing recorded in  Book 591, page 526, i n  the 
office of the register of deeds for Mecklenburg County filed by H. M. 
Irwin on 6 August, 1925, as alleged in the complaint 1 Answer: Yes. 

15. Was the map recorded in Map Book No. 3, page 47, in  the office 
of the register of deeds for Mecklenburg County filed for record by 
H. M. Irwin in May, 19232 Answer : Yes. 

I t  was thereupon adjudged that the plaintiff, H. M. Irwin, is the 
owner in fee of the land in controversy, free from any claim, right, 
title, interest, or easement of any nature whatsover, and that he recover 
his costs against the appealing defendants. 
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Preston d Ross for plaintiiff. 
Walter Clark for I rw in  Place, Inc.  
James  A. Lockhart and Frank M c S i n r h  for fhe  Board of School 

Commissioners of fhe City  of Charlotte. 
Fred B. IIclms and H. I,. Taylor for thr C i t y  of Charlotfe and the 

Charlotte Park a77d Reemation Commission. 

A ~ a x r s ,  J. I3arriet 11. I rwin  devised all her property to her hus- 
band for life, directinq that  after his death it should he equally divided 
among her children. Part i t ion was duly made and the plaintiff, H. M. 
I r n i n ,  acquirtd title to the land in  controrersy. He and his wife there- 
a f tw  contracted in vr i t ing  to s ~ l l  and convey this land to I rwin  Place, 
Inc., and subsequently tendered a deed which mas refused on the ground 
that  the plaintiff had caused to be recorded in the office of the register of 
d ~ c d s  a map of this and adjacent property showing lots. streets, allcys, 
and a park, and had t h e r e b ~  irrevocably dedicated the land in suit to 
he used as a park by the general public. 

I t  iq alleged, and thcre is e ~ i d e n c e  tending to shorn, that  in May, 
1905, t l l ~  plaintiff and the othcr heirs of Harriet  I rwin  tendered the 
property in controversy to the Charlotte P a r k  and Tree Commission 
(now the defendant P a r k  and Recreation Commission) to be used as a 
city park, a i d  that this tender, in like manner with one afternards 
made, was declined, and that  the plaintiff has since held the property 
claiming it as his own. The  map was registered in 1905, before parti- 
tion of the devised land was made. On 20 ,lugust, 1009, the children 
and de~isees  of Harriet  I rwin  executed a deed to the Durham and I l u r -  
phy Land Company, corcnanting that  retained lots and the land on the 
north side of Sixth Street opposite the lots between I rwin  Avenue and 
Sycamore Street should be subject, without cxception as to the time of 
completing the buildings, to the conditions and restrictions contained in 
this conveyance, and in Sorembe'r, 1909, a revised map was rcgistered. 
I n  answw to certain issues t h ~  jury found that  the word "park" had 
h c ~ n  placed upon the regis t~red  map by inadvertence or mistake; that  
thc o r n e r  of evcry lot shown on the registcrc,d map had been concluded 
as to the alleged easement either by executing a release or by judgment; 
that neither the city nor the P a r k  Commission had ever accepted the 
alleged dedication or exercised any control over the property; that  the 
plaintiff had had open, notorious, ad\ erse, and continuous possession of 
the property under known and visible lines and boundaries for more 
than twenty years before the beginning of the action; and that  the 
public had never accepted the offer of dedication. I t  was also found 
(issues 1 4  and 15) that the plaintiff had filed in the register's office a 
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map purporting to correct the inadvertence or mistake; also a declara- 
tion withdrawing the asserted dedication in accordance with the statute. 
3 C. S., 3846(rr). 

We understand it to be admitted that the board of school commis- 
sioners was made a party defendant only because it has contracted to 
purchase the land from the Irwin Place, Inc., and that the Park and 
Recreation Commission is interested, not by virtue of any special con- 
tractual relation, but because it is vested with the control and manage- 
ment of property in and near the city now used or afterward to be 
acquired and used for the purpose of a park. Private Laws 1905, 
ch. 32, sec. 9. 

I n  the voluminous record there are many assignments of error, but 
the controlling principles are few and free from special perplexity. 
There are decisions which hold that where the owner lays his land off 
into lots and streets with a view to making sales in reference to them 
and causes a plat or map of the lots, streets, alleys and parks to be 
registered and executes deeds referring to the map as a. part of the de- 
scription he thereby dedicates the streets, alleys and parks to the use 
of those who purchase the lots and under some circuinstances also to 
the use of the public. Conrad v. Land Co., 126 N .  C., 776; Hughes v. 
Clark. 134 N.  C.. 457. The reason of the rule is that the grantor - 
induces purchasers to believe that the streets, alleys and parks will be 
kept open for their benefit; but the principle is equitable in its nature 
and is founded upon the idea that it would be at least unjust for the 
landowner to question or limit the right of his grantees to the privileges 
and easements expressly given or implied from his conduct. Sexton v. 
Elizabeth City, 169 N.  C., 385. The doctrine is further elucidated in 
Wittson v. Dowling, 179 N .  C., 542, in  which it is said: "It is the 
recognized principle here and elsewhere that, when the owner of subur- 
ban property or other has the same platted, showing lots, parks, streets, 
alleys, etc., and sells off the lots or any of them, in reference to the 
plat, this, as between the parties, will constitute a dedication of the 
streets, etc., for public use, although not presently opened or accepted 
or used by the public. Elizabeth Ci ty  v. Commander, 176 N.  C., 26; 
Wheeler v. Construction Co., 170 N .  C., 427; Green. v. Miller, 161 
N.  C., 25. I n  many of the cases on the subject, this is spoken of as an 
irrevocable dedication, but the principle is dependent on the doctrine of 
equitable estoppel, giving the purchaser who has bought and taken 
title in referen& to the plat, to have the same observed in its integrity. 
I t  is through his position and by reason of it that the equity must be 
made effective, and so far  as examined, in all the cases where this ex- 
pression has been used, the purchasers, or some of them, were insisting 
on their rights in the matter, or were in a position to do so. Green v. 
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Miller, supra; Hughes v. Clark, 134 N. C., 457-463; Collins v. L a n d  
Co., 125 N. C., 563; Conrad v. L a n d  Co., 126 N.  C., $76; 8. v. Fisher, 
117 N. C., 733." 

I n  addition i t  is said that  so f a r  as the general public may be con- 
cerned, without reference to the claims and equities of the individual 
purchaser, a dedication is never complete unti l  acceptance; neither 
burdens nor benefits with attendant duties may be imposed upon the 
public unless i n  some proper way i t  has consented to assume them: 
and unti l  acceptance is established it should be termed a revocable offer 
of dedication. This principle is controlling in vie\\. of the verdict and 
of the fact that  each of the plaintiff's grantees is conclud~d, as stated, 
by judgment or releasc; from n-hich it results that  the defendants are 
not entitled to the property in question by virtue of the plaintiff's 
alleged dedication. This is the vital and decisive question, a minute 
discussion of which would inrolve an unrlecessarv renetition of decided " L 

cases and an  unnecessary review of established principles. 
A n  inspection of the record with reference to the specific assignments - 

of error discloses no comincine reason for awardine a new trial. 
u u 

several of the assignments having been made no doubt as a matter of - - 
precaution. The  serenth, to which the appellants attach importance, 
points out no rerersible error, since in  our opinion the rerdict is suffi- 
cient to sustain the judgment independently of C. S., 3546(r r ) ;  and 
those numbered 23-30 relate to matters which i t  was not imnroner for . . 
the jury to consider on the qucstiori of dedication. Assignment 30 is 
addressed to a ruling ~vhich  required counsel to file written powers of 
attorney. This  order applied to all counsel appearing in the case, and 
me are unable to discorer any just cause of complaint on the part  of 
the appellants. The  remaining assignments are to be determined by 
familiar principles and require no discussion. 

W e  a r e  satisfied that  upbn the record no rerersible error appears. 
N o  error. 

CLARKSON, J., not sitting. 

CORPORATIOK COMMISSION O F  NORTH CAROLIKA v. JIERCHAKTS 
BANK A N D  TRUST COMPANY ET AL. 

(Filed 26 January, 1927.) 

1. Banks and Banking~Receiveps-Assessment of Stockhold~rs-Assets 
-Liabilities. 

The shareholders in an insolvent bank in the hands of a receiver may 
riot be assessed by their additional liability to the par value of their 
shares until the value of the bank's assets in proportion to its debts has 
been ascertained. 



The right of action by the bank, and by it!: receivcr, in case of illsol- 
v(vi(-y for loss or del)rec9ntion of' the hank's nssrts. due to thc'ir wilful 
or negligent failure to pcrform their official duties. is O I I ~  r~~forc~%l) lo  f o r  
the benefit of the bank as well as for its creditors, and where the receirer 
I ins  swd the shnreholders of its stock for their additional or l)ersonal 
li;il)ilitp, the defendants setting up this defense as an asset of the bank. 
are entitled to hare the officers' or directors' liability determinet1 beforc 
the amount of their liability hy assessment may be fssed. C .  S.. 2:3i. 
230. 40. 3 C. S., 219(a). 

3. Same-mud-Jlisrepresentation in Sale of Shares. 
T'pon the issue raised in an action by the receiver of an insolvent bmik 

to enforce individual or personal liability of its shareliolderq: H r l d ,  the 
defense that his subscription mas obtained by the frauclulcnt represent;\- 
tions of an officer of the bank as to its solwncy, iq controlled by ( 'hnn17)o . -  
Inill v. Ti 'ogden,  145 K. C., 130. 

,\PFEAL by dcfcndants from Og7~shy .  J . ,  at  September' Term, 1926, of 
F O R ~ ~ T K .  

On  29 May, 1926,  the Corporation Commission of North Carolina 
brought suit in the Superior Court of Forsyth County against the Mer- 
chants Bank and Trust  Company of Winston-Salem, alleging its insol- 
vency, and obtaincd an order appointing the Wachoria Bank and Trus t  
Company temporary receirer of its assets, which appointment was later 
made permanent. Thereafter the receiver filcd its repo? alleging "that 
the assets of the Merchants Bank and Trust  Company are insufficiei~t to 
discharge its obligations, and that  i t  will be necessary to assess thc 
shares of stock, issued by said bank, to the full amount allowed by law." 
Whereupon it was ordered that  all the stockholders of the defunct bank 
he made parties defendant in this action, to thc end that their liabili- 
tics might be ascertained and determined as the Ian- directs. T m ~ f  PO. 
1 % .  L p g q p f f ,  191  N. C., 362. 

Thc said stockholders, in obedience to the order of court and in 
answer to the receiver's petition, do not deny their u'!tirnate liability, 
bnt the- allege that  shortly after the organization of the Merchants 
Bank and Trust  Company and continuously thereafter, the officer. and 
tlircctors of the said institution, through gross neglect and wilful mis- 
nianngcmcnt of the affairs of the corpora~ion,  brought about its insol- 
w ~ i c y  and wbsequent failure. Therefore they pray that  all the officer? 
ant1 directors of said banking corporation, not already parties herein, 
IF made parties to this proceeding and that the liability of said officers 
nncl directors be fixed and collected as an  asset of the bank before any 
:rssessment is levied on the shares of stock held by the appellants herein. 

I t  is further alleged by one of the defendants, E. J .  Bngelo, that some 
tn-clw nlonths prior to the institution of this action, he was induced 
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through the fraudulent representations of an  agent of the Merchantq 
Bank and Trust  Company to purchase ten sliares of stock in said cor- 
poratioli and executed in payment thereof his note in the sum of $1,000, 
~ r h i c h  he now asks to ha re  canceled. 

Tlie tr ial  court held that  the matters and things set u p  in the answers 
of the defeudants constitute no defense, either in law or i n  fact, to the 
complaint and petition of the receirer; whereupon judgment was ren- 
tlrred 011 the pleadings for the full "double liability" of the stockholders. 
From this judgment the stockholders appeal, assigning errors. 

,lIatily, Hcndren d Il'omblc for Il'achovia Hank and Trust  Cnmpany,  
receicer. 

floltoiz cC. H o l t o ~ ~  and Parrish d Deal for defendarlfs. 

STACY, C. J., after stating the case: The principal question presented 
is ~vhether the stockliolders of the Merchants Bank and Trust  Cornpan? 
are entitled to  h a ~ e  the tort liability of the officers and directors of said 
corporation ascertained, and collection enforced as far  as possible, before 
determining what assessment, if any. should be made on the shares of 
stock issued by said bank and held by appellants a t  the time of its ill- 
solvency and failure. I t  is alleged by the defendants that, if this lia- 
bility were reduced to judgment and collection enforced, the assets of 
the bank would be amp17 sufficient to discharge its obligations, t h e r e h  
rendering it unnecessary to assess any portion of tlie stockholder.' double 
liability under the statute. 

That  the right of action against the officers and directors of a bank- 
ing corporation, for loss or depletion of the company's assets, due to 
their v i l fu l  or negligent failure to perform their official duties, is a 
right accruing to the bank, enforceable by the bank itself prior to insol- 
rency, and hence enforceable by the receiver for the benefit of the hank, 
as well as for the benefit of its creditors, is the holding or rationale of 
all the decisions on the subject. Douglass v. Dau$son, 190 X. C., 438: 
Hcss~liew U .  Brown,  177 K. C., 65; Bane 1 % .  Pow~ll .  192 N. C., 3 8 7 ;  
('larli I * .  B a n k ,  '78 S .  E.  (TV. Va.),  755. 

That  such right of action is an asset of the bank is also the uniform 
holding of the cases. Clark I ? .  Rank ,  supra: B e n ~ d u m  1 . .  Rank ,  78 S.  E .  
(W. Ta . ) ,  656. Bolles, in his Modern Law of Banking, vol. 2, pp. 521- 
522, classifies both the liability of the directors for gross mismanage- 
ment, and the double liability of stockholders, as assets in the hands of 
an insolvent bank for the benefit of its creditors. 

This  chose in  action is an  equitable asset in the sense that  it is a 
right to recover for breach of trust, and it passes to the receiver along 
with tlie other assets of the bank. So  long as the bank is  able to pay 
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and does pay its creditors, no creditor can complain of' the officers' or 
directors' breach of duty towards the bank. But when the bank be- 
comes insolvent different principles come into play. Then the bank's 
assets are to be distributed ratably and equally among the creditors, 
having regard, of course, for priorities where they exist. Zane on Banks 
and Banking, sec. 86. 

I n  Hill v. Smathers, 173 K. C., 642, it was said that the word '(assets" 
as used in the statute "is broad enough to cover anything which is now 
or may be available to pay creditors"; but it was suggested that, as em- 
ployed in the statute, the term was not intended to include the double 
liability of stockholders, or else the expression "other assets" would 
have been used, as such liability is given only for the 'benefit of credi- 
tors and not for the benefit of the corporation. "The liability provided 
by the statute against the stockholders is not, as we hare  seen, consid- 
ered an asset or right of the corporation." Jordan, C. J., in Runner v. 
Dwiggins, 147 Ind., 243. And in Long v. Bank, 90 N .  C., 405, it was 
held that a suit on behalf of the creditors "could be brought, as soon as 
the corporation became insolvent, against it and the stoclrholders jointly, 
in order to secure the appropriation of its assets to its debts and other 
corporate liabilities, and then an assessment upon the stockholders 
within the limits of their obligation, to make up the deficiency to the 
creditors." 

I t  was said in Long c. Bank, supra, in ansurer to the suggestion that 
the resources of the corporation should first be exhausted before having 
recourse to the remedy against stockholders, quoting with approval 
from Terry v. Tubman, 92 U .  S., 156, that "the case is not so much like 
that of a guaranty of the collection of a debt where the previous pro- 
ceeding against the principal debtor is implied, as it is like a guaranty 
of payment where resort may be had at  once to the guarantor without 
a previous proceeding against the principal." 

But since the decision in the Long case, the banking law has been 
amended, ch. 25, Public-Local Laws 1911, the pertinent provisions of 
which are now sections 239 and 240 of the Consolidated Statutes. 

Construing the first of these sections in Corporation Commission v. 
Bank, 192 N.  C., 366, Connor, J . ,  speaking for the Court, said: 

"Assessments cannot be made, under the statute, until it has been ad- 
judged, upon the facts found, that a deficiency exists, and until the 
amount thereof has been determined. The amount of the deficiency 
cannot be determined until the sum which the receiver will, at least 
probably, receive from the sale and collection of the assets of the insol- 
vent bank has been found-there being no denial, as in the instant 
case-that the amount of the liabilities are as alleged by the receiver. 
I n  Smafhers z*. Bank, 135 N.  C., 410, decided at Spring Term, 1904, 
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it  was held that  a contention that  no assessment can be made until the 
assets are completely exhausted, could not be sustained; i t  is said, how- 
ever, i n  the opinion in that  case, that  the extent of the stockholders' 
liability cannot be absolutely fixed until the status of the assets and lia- 
bilities has been ascertained. The decision in Smathers v. Bank is not an 
authority for the contention now made that  the amount of the stock- 
holders' indebtedness to the receiver, under C. s . .  237. mav be ad- 
judged, without a finding, as to  the value of the assefs in the hands of 
the receiver, and not yet reduced to cash. Since the decision in 
Smathers v. Bank, the statute-C. S., 239-has been enacted. By its 
express terms, the amount of the deficiency between the liabilities and 
the assets shall be determined before assessments are made upon stock- 
holders, i n  order to enforce their liability. Fo r  this purpose an  account- 
ing may be had in the original action, after the stockholders have been 
made parties defendant. An allegation as  to the d u e  of the assets in 
his hands by the receiver, denied by the stockholders i n  their answers, 
raises an  issue of fact upon which stockholders are  entitled to a t r i a l  by 
jury. . . . The amount of their indebtedness cannot be adjudged 
until this issue has been determined. Jordan v. Farthing, 117 N. C.. 
181; Carr v. Askew, 94 3. C., 194; Ely  v. Early, 94 N .  C., 1. I t  is 
necessary to find the fact inrolred in the issue in order that  the account- 
ing may be had." 

True, the Court was there dealing with a controversy between the re- 
ceiver and the stockholders as t o  the value of the physical assets in the " 

hands of the receiver, but we perceive no difference in principle between 
that case and the one a t  bar. Whatever is  an  asset of the bank belongs 
to the receiver, and the stockholders are "individually responsible, 
equally and ratably, and not one for another, for all contracts, debts and 
engagements of such corporation"-for the excess of obligations oyer 
assets-"to the extent of the par  value of their stock in addition to the 
amount invested in  such shares." 1 C. S., 237; 3 C. S., 219(a ) ;  Lifch- 
field v. Roaer. 192 N.  C.. 202. 

Realizing, no doubt, that  the change in the law might entail some 
delay in ultimately assessing the "double liability" of stockholders, it  
was provided in the same statute, now C. S., 240, that  the receiver 
should ha7-e ten years, instead of three, n-ithin which to bring suits 
against the stockholders i n  order to reduce their stock-assessment lia- 
bility to final judgment. Litchfield v. Roper, supra. 

I t  is not contended by the defendants that the receiver must collect 
and disburse all the assets of the bank and onlv after the exhaustion of 
such assets can i t  proceed against the stockholders, but i t  is  their con- 
tention that  before ally assessment of double liability can be made on the 
shares of stock issued by the bank i t  must first be ascertained and de 
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termined that  the assets of the bank are insufficient to discharge its ob- 
ligations. This contention would seem to  be in  accord with the statutes 
on the subject. 

Wi th  respect to the additional defense of fraud,  alleged to have been 
practiced by the agents of the corporation on E. J. Angelo, and for 
which he asks a cancellation of his  note given for stock in  the corpora- 
tion, i n  view of the broad allegations contained in  his answer, it  would 
seem that  the san& should be determined according to the principles an- 
nounced in Chamberlain a. Trogden, 148 S. C., 139, cited in  a valuable 
note on the subject in 41 A. L. R., 674. 

Under the law as now written, we think the tr ial  court erred in sus- 
taining the demurrer and entering judgnlent on the pl~ladings. 

Error .  

WACHOVIA BAN< AND TRUST COJIPAST, AS TRUSTEE UKDER TIIE WILL 
OF GWYN EDWARDS, DECEASED, AND ASSIE MAT DUNCAS, WHO WAS 

WIDOW OF GWYN EDWARDS, DECEASED, v. WILLIAM EIITT'ARDS, JIARIi 
EDWARDS, GWESDOLTN EDWARDS, GARRETT EDWARDS AKD 

GWYN EDWARDS, JR., MINORS. BY THEIR GUARDIAS LITEM, LEICES- 
TER CHAPMAN, A N D  OTHERS SOT I N  BEITG ~ ' H O  11.4~ HERE~FTER T i m  
ISTEREST~ UKDER THE WILL OF GWYS EDWARDS, ~ F C R ~ C F D .  

(Filed 26 January, 1927.) 

1. Wills-Trusts-Executors and Administrators-Courts-Actions. 
Where trusts are inlposed by will upon an executor and involvt~ the 

construction of certain portions of a will, the executor may apply to the 
courts in their equitable jurisdiction for atlrice in the proper ntlminiqtrn- 
tion of the trusts. 

2. Wills-Intent-Interpretation. 
The entire will in its related parts will be co11struc.d as a w1101e to 

effectuate the testator's intention in the disposition of his property. 

3. SameTrus t+Powers  of Sde--'LHomt~ Place"-Cnimprovetl Son- 
income Yielding Lots-Deeds and Convc,yances. 

Where a will expressly confers upon the executor arid trustcstl tlicwin 
named the right to sell the asqets of the estate. reimest the ~~roccedq. 
etc., and expressly excludes from this power "income-yielding real eqt:ltr" : 
Hcld ,  the words excluding such real estate will not arlply to i~oninc*onlr 
producing lands snch as a devise to the nidon. of the honlc 1,l;rce on 
which there are one or more unproductive lotq, and the executor ;111tl the 
widow may sell the vacant lots and conrey a good title. 

- ~ P P E A I ,  f rom L a n c ,  ,T., and a jury, at October T c r n ~ ,  1926, of BT-S- 
CONBE. NO error. 
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"The plaintiff, Wachovia Bank and Trust  Company, seeks the advice 
and instruction of the court upon the following matters, to wi t :  I s  said 
Wachovia Bank and Trust  Company, trustee, authorized and enlpomered 
by the terms and provisions of the will of Gwyn Edwards, cleceased, to 
sell and convey in fee simple the remainder interest after the life estate 
of Annie May Duncan, widow of G v y n  Edwards and derisces of the 
life estate under said will, i n  aud to the real estate, or any part  thereof, 
located a t  the intersection of Haywood Road am1 Louisiana Avenue, in 
the city of Asheville, Buncombe County, North Carolina, and known as 
the Gwyn Edwards home place? The  conlplaint alleges that  offers ha re  
been received for portions of said property which represent the reason- 
able and fa i r  value thereof; that  said property conlprises about two 
acres of land, which is u n i m p r o ~ d  except for the residence of the tes- 
tator, which is located on Louisiana AT-enue a t  a distance of 105 feet or 
more from Haywood Road, so that  the Haywood Road frontage to a 
tleptll of 10.5 feet is racant  property; that  said property is located in a 
business section, and is quite d u a b l e  as a business propert.; that it 
xvould be for the best interest of the estate to sell the same and invest 
the proceeds, and that  the prospective purchasers aforesaid 11a1-e rrfusetl 
to accept deeds upon the ground that  said property is incornc-producing 
real estate, and that  the said n T ~ c h o v i a  Rank and Trust  Company. 
trustee, is not authorizrcl and empowered under the terms of the will of 
Gwyn Edwards to srll income-producing real estate, but i. expressly 
directed not to sell real estate of such drscriptioll. The  clefcndants are 
all the children of the. testator and the plaintiff, Annie Nay  D u n c r ~ l ,  
and defendants are all of the beneficiaries under said will." 

I t  is admitted in the pleadings: "That said testator, a t  thc time of 
his death, was the sole o n n w  of that  piece of r m l  estate in the citg of 
Asheville located a t  the rorner of I-Iaywood Road and Louisiana Are- 
nue, consisting of about two acrcq, with a frontagc on I-Iayn-ood Road 
of 227 feet and a frontage 011 Louisiana ,Irenuc of 388 feet; that  there 
Ivas prior to and a t  thr  timc of the death of said testator, and there is 
now on said land, only the residence known as 18 Louisiana Avenuc, 
and which fronts on said avenue, and which x i s  used and oc~cupied as 
the home of the testator and his family, m d  after  testator'^ death wns 
the home of his widow aucl children until the spring of 1023: that  thr  
part of said land lying betveen said residence aud Haynood Road is 
1-acant and unimprorrtl and ustd only a. rt paqtnrc in connection with 
said home." 

On  the tr ial  the issurs submitted to the jury a l ~ d  their aoqwers thereto 
n-ere as follows: 

"1. I s  the pricc for the property fronting on Haywood Street de- 
scribed in the complaint, to n i t ,  $400 per front foot, fa i r  and adrcluate 
price? Ansv er : Yes. 
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"2. I s  the party making the offer able and milling to comply with his 
said offer and to perform the same? Answer: Yes." 

There was ample evidence introduced on the hearing to warrant the 
answers to the above issues. 

The terms of the will bearing on the controversy are  I tem 2, I tem 3, 
subsections ( i )  and ( j ) ,  and I tem 4, which are as follows: 

"Second. I devise and bequeath to my  beloved wife, Annie May Ed-  
wards (now Duncan) the home I now occupy, known as No. 18 Louis- 
iana Avenue, corner Haywood Road, consisting of about; two acres, and 
all my household and kitchen furniture, and all personal effects in and 
around the home excepting moneys, bonds, notes and other securities, 
for her sole use and benefit for her natural life, and at  her death said 
property is to go to my children, share and share alike, as provided for 
in the third item hereof. My said wife is to pay insurance, taxes, up- 
keep and repairs on said property out of her part  of my estate and out 
of the moneys paid her of the net income from each child's part, as 
provided for in  item third, subsection (c) .  

"Third. ( i )  I direct my trustee to sell and convert into cash all the 
real estate owned by me at  my death jointly with W. E. Shuford or 
John Cole or any other person or persons, and invest the proceeds in 
good interest-bearing securities, such securities as are authorized by 
law for ,guardians and trustees, etc. 

" ( j )  As a large part  of my estate now consists of income-yielding 
real estate, and as it is my opinion that  i t  will increase in value from 
year to year, i t  is my wish and I hereby direct that such real estate, 
excepting the real estate held jointly with others mentioned in sub- 
section ( i )  be not sold, but be held by my  trustee and turned over to my 
children, as, and when, hereinbefore directed. 

'(Fourth. I nominate, constitute and appoint the Wachovia Bank and 
Trust Company to be my executor of this my last will and testament, 
and full power and authority is hereby given the said executor to sell 
any real or personal property a t  public or private sale as may seem 
best and to make title to the same; to change or alter any investments 
of the estate or the trusts herein created, if the interests of the estate 
or the trust funds appear to be benefited thereby, special care being 
taken in all cases to avoid speculation and to insure safe and profitable 
inrestments, due regard being giren by my trustee to the special instruc- 
tions not to sell certain real estate and to limitations as to the class of 
investments in  subsections ( i )  and ( j )  of item third. IT is further my 
desire and I direct that the said Trust  Company shall keep a clear, 
concise and separate record of all the transactions of the estate and the 
trusts herein created, which records shall at  all times be subject to the 
free inspection of the heirs under this will or the beneficiaries under the 
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trusts above named, and the Trust  Company shall receive as compensa- 
tion the usual commissions allowed by law." 

The widow, Annie May Duncan, joins the bank for the sale of the 
property. 

F r o m  judgment in favor of plaintiffs, defendants assign error and 
appeal to the Supreme Court. 

B o u r n e ,  P a r k e r  d2 Jones  for plaintif fs.  
Carter ,  S h u f o r d  a n d  H a r t s h o r n  for defendants .  

CLARKSON, J. I n  the construction of the will of Gwyn Edwards, 
plaintiff Wachovia Bank and Trust  Company seeks the advice and in- 
struction of the court. Undcr the facts of the case, we think it had 
this right. , 

" A s h e ,  J . ,  in AllsbrooX 1 % .  R e i d ,  89 N. C., p. 1.53, s a y s  'The former 
courts of equity entertained, and our S u p ~ r i o r  Courts still entertain ap- 
plications for advice and instructions from executors and other trustees, 
as to the discharge of trusts confided to them, and incidentally thereto, 
the construction and legal effect of the instrument by which they are 
created. Bu t  the courts of equity never exercised this advisory juris- 
diction when the estate devised is a legal one, and the question as to 
construction is purely legal. The jurisdiction is incident to that over 
trusts. Where there is  no trust or trustee to bc directed, the court of 
equity ncver takes jurisdiction.' R a n k  u .  Alezunder ,  188  K. C., 670." 
Ern111 2'. E m u l ,  191 S. C., at  p. 349. See Bals ley  v. Bals le~y,  116 K. C., 
1'. 472. 

The sole question involred in the controrersy is the meaning of 
"income-yielding real cstate," as used in subsection [ j )  of the v j l l  of 
Gwyn Edwards. 

The  clause of the will wliich has giren rise to this qurstion is set 
forth above. The property in controversy is his "home place." 

I n  construing a  ill, the intention of the testator must he ascertained 
from the instrument as a whole. 10 S. E. Digest (AT. C. Ed.) ,  a t  p. 
13232, sec. 470, citing many E o r t h  Carolina cases. 

Ful l  pover and authority is  expressly g i w n  to the trustee bank to sell 
and conwrt  into cash the real estate ornet1 jointly v i t h  others. The 
clear language of ( j )  is that  he did not \rant his "income-yielding real 
&ate" sold for the reason that  in his opinion it would increase in  value. 
He mentions the fact that  a 7arge part of his estate n o w  consists o f  
income-yie lding real e s f a f e ,  recognizing that  a part  is not. The  large 
pn~t-the income-yielding-cannot be sold, the other can. 

In Corse et a!. v.  C h a p n ~ a n  et al., 47 S. E .  Reporter (K. Y.), a t  p. 
,914, it i~ sa id :  "The appellants further urge a<  to the property No. SO 
Jane  Strrct, ill the city of Nen- fTork, that there Tvas an  unlawful sus- 
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pension of the power of alienation by reason of the life estate given the 
testator's widow therein. This  life estate had nothing to do with the 
trusts created by the will, and was alienable a t  any time by the widow. 
Bai ley  v. Bai ley ,  97 N .  Y., 470. . . . It is true that, while the tes- 
tator gave an express power t o  sell h i s  unimproved and unproductive 
real estate, he failed to provide i n  terms for a power to sell his pro- 
ductive real estate. I t  being essential to carry out the specific direc- 
tions of the testator to divide his real estate into eight equal parts, it  
may well be that  this duty, imposed upon the executors as trustees, car- 
ries mith it the implied power to  sell. W e  are of opinion tha t  this is a 
proper construction of the mill when read as  a whole." 

I n  Foi l  v. Xezcsome, 138 K. C., a t  p. 123, i t  was said:  "We are also of 
the opinion that  the trustee has by implication the power to sell the 
land for the purpose of converting i t  into a n  income-producing property. 
Thc usual rule adopted by the courts is  to find in  language imposing 
upon a n  executor or trustee the duty of disposing of a mixed fund or 
property, an  implied power to sell real estate to the end that  he may 
discharge such duty," citing cases. P o u e l l  v. W o o d ,  149 N .  C., p. 235. 

I t  appears from the admission in  the pleadings and the evidence that  
the land in controversy has never produced any income. .4s me construe 
the d l ,  the trustee bank is given full pox-er and authority by clear im- 
plication, to sell the nonincon~e-yielding real estate. 

We think the land, the "home place," can be sold under the language 
of the will, and in the judgment of the court below v e  (.an find 

N o  error. 

A l I E R I C B S  TRITST COJIPASY,  RECEIVER. Y. TXITED CASH STOlIE 
CO>f\IPANY ET AL. 

(Filed 26 January, 1927.) 

1. Hvidence - Hearsay - Letters - Appeal and Error -- Trials - Error 
Cured. 

Letters written by those who were not witnesses ~11011 the trial arr  
erroneously admitted as  hearsay, but may not be considered so if thcg 
are thereafter used in evidence or referred to without further objection 
from the appellant. 

2. Evidence-Issues-Fraud-Nonespert Witnesses- Appeal and Error. 
Where fraud in the procurement of a sale of stock is the issue ill the 

action, it is reversible error, for which a new trial will be granted on 
appeal, for the defendant's witness to broadly testify that no fraud was 
practiced therein, it being a question for the sole determination of the 
jury. and not falling ~T'itliin the rsception to the rule as to the atlinic-ioll 
of testimony of a nonespert witness 1111o11 a collective fact. 
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CIVIL ACTION, before Hai-ding, J., a t  N a y  Term, 1926, of MECIC- 
LENBURQ. 

On 13  May, 1923, the defendant, United Cash Store Co., executed 
and delivered a promissory note in words and figures as follows: 

"On 1 January ,  after date, we promise to pay to the order of Auto- 
matic Safety Car  Step Company four thousand and 00/100 dollars with 
interest thereon a t  the rate of six per cent per annum, payable annually 
from maturi ty of this note until paid. Each surety bond endorser herein 
waives notice of dishonor and presentment, notwithstanding any exten- 
sion of time granted by principal. Value received." 

The  payee in  said note, to  wit, Automatic Safety Car  Step Co., sold 
the note on 6 June,  1922, prior to its maturi ty to the Security Savings 
Bank. The  plaintiff, American Trust  Company, was appointed receiver 
for the Security Savings Bank in  August, 1'324, and brought this suit 
on said note as such receiver against the United Cash Store Co., Auto- 
matic Safety Car  Step Co., L. L. Caudle, John  S. Blake and Fred D. 
Blake. The  Security Savings Bank paid $4,000 for the note. The  de- 
fendant, TJnited Cash Store Co., and the defendant, R. C. Newsom, con- 
tended that  the note was secured by means of fraud and false repre- 
srntation, for that  the defendant, L. L. Caudle, was attempting to sell 
the defendant stock in the Automatic Safety Car Step Co., and that  the 
defcndant, United Cash Store Co., purchased stock in  said company and 
paid one thousand dollars i n  cash on the purchase price and executed 
said note for $4,000 for the balance of said purchase money. Tha t  a t  
the time the said deferidants purchased said stock the  said salesman 
"falsely and fraudulentlg represented to the said R. C. Kewsom that  
wid  Automatic Safety Car Step Company was a going concern and 
was solvent and did not on7e anything, and had sufficient reagy capital 
to rar ry  on its business and to manufacture a certain safety automatic 
car step covered by patents which i t  owned; that  the said corporation 
had a number of contracts calling for large quantities of car steps to be 
nlanufactured under said patents; that  various railroad men and their 
organizations, and practically all of the important railroads in  the 
r n i t e d  States, had decided to adopt the said car step. . . . That  
said corporation had acquired . . . a factory and equipment . . . 
which had been appraised a t  one-half million dollars. . . . That  
thc total of the stock to be issued by said llutomatic Safety Car Step 
Compaliy, including that which had been issued, was restricted to $250,- 
000. . . . Tha t  the stock which they proposed to sell to this defend- 
ant  was very valuable and would pay large dividends out of profits to 
be made from contracts then in existence as soon as its factory could 
begin operation, which \vould be not Iater than 1 July  of that  year." 
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The defendant further alleged and contmded that other representa- 
tions were made at  the time of securing said note, and that all of said 
representations were false and made with fraudulent intent of cheating 
and defrauding the defendant, and further, that said stock salesman had 
sold said stock to the defendant "without complying with the statutes of 
North Carolina, commonly known as the Blue Sky Law of said State." 

The issues and answers of the jury thereto were as follows: 
3.  Was the execution of the note sued on procured by the false and 

fraudulent representations as alleged in the answer? Answer: No. 
2. I f  so, did the plaintiff acquire said note in  due course for value 

and before maturity without actual notice of said false and fraudulent 
representations ? Answer : Yes. 

3. At the time of the sale of stock, did the salesman of the Automatic 
Car Company deliver to the defendant a contract in accordance with 
section 6367 of Consolidated Statutes of North Carolinrt? Answer: No. 

4. I f  not, did the plaintiff have notice of said fact?  Answer: No. 
5. At the time of the sale of said stock, was the Automatic Safety 

Car Step Company duly licensed to sell stock in North Carolina? An- 
swer : No. 

6. I f  not, did plaintiff at  the time of acquiring said note have notice 
of said fact?  Answer: No. 

7. At the time of the sale of said stock was the agent making such 
sale duly licensed as a stock salesman under the laws of North Caso- 
lina ? Answer : No. 

8. I f  not, did the plaintiff at the time of acquiring said note hare 
notice of such fact ? Answer : KO. 

9. I n  what amount, if any, is defendant indebted to plaintiff on 
account of said note ? Answer : $2,975.69. 

Ii. C. Jones and, TT'lzitlocX-, Dockery & Shaw for plaintiff. 
Pfrwurf ,  NcRae Le. Robhift and  James ,4. L o c k h a ~ f  for defendant. 

BROGDEX, J. The first assignment of error relates to the admission 
of a folder containing letters from railroad officials in regard to demon- 
strations of the car step and commendations thereof and estimates of 
~ a l n e  of the patent rights, together with letters from distinguished 
men, certifying to the good character of the officials of the Car Step 
Company. This testimony was incompetent as hearsay, but in several 
places in the record the contents of this folder were referred to by wit- 
nesses without objection, notably on pages 64, 75 and 8'7 of the printed 
record. So that, although the evidence was incompetent in the first 
instance, the subsequent references to it by both parties without objec- 
tion cured the error in its admission. Bryafet v. Bryant 178 N .  C., 77; 
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TRUST Co. v. STORE CO. 

Stanley v. Lumber Co., 1 8 4  N.  C., 302; Cook 2.. Mebane, 1 9 1  N .  C., 
p. 1 ;  Will is  v. N e w  Bern,  1 9 1  N.  C., 507. 

The  second assignment of error was to the following question and 
answer, elicited from the witness, Caudle, who sold the stock to the 
defendant and secured the note in  controversy: Q. Was there any fraud 
in connection with i t ?  A. There was not. 

The  general rule in regard to the expression of opinion by a witness 
is thus stated in  X a r k s  T .  Cotton Xi l l s ,  135  N .  C., 289 : ",I witness 
should state facts, the jury should find the facts, and the court should 
declare and explain the law. The functions of the three within their 
several spheres are clearly defined and should always be kept separate 
and distinct. Whether the speeder was so constructed as that  its opera- 
tion mas safe to the defendant's employees, was the yery question upon 
which the parties n7ere a t  issue and which the jury were impaneled to 
decide. T h e  witness' opinion upon that  question mas incompetent and 
the plaintiff's objection to i t  should h a r e  been sustained." This princi- 
ple was fully discussed and applied in  Marshall 21. Tel. Po., 181 
3. C., 292. 

I n  the .Marshall case, supra, the Court points out and discusses the 
exception to the general rule and the principle of law is thus declared: 
"There is, however, a well=recognized exception to the rule, and ' I t  
includes the evidence of common observers testifying the results of their 
observations made at the time in regard to common appearances, facts 
and conditioris which cannot be reproduced and made palpable to a 
jury.' Bri t t  v. R. I?., 145 S. C., 41." And further, that  "the exception 
has as its foundation, necessity arising from the difficulty, and fre- 
quently the impossibility of so placing a number of complicated facts 
before a jury that  the proper deduction may be drawn from them, when 
a single statement conwying the impression on the mind of the witness 
of all the facts, the combination considered together constituting a fact, 
could be easily understood, and the exception is  subject to the limita- 
tion tha t  the opinion or inference of the witness must not be on the 
exact issue to be determined by the jury." 

Again, quoting from McKelry on Evidence, the opinion declares: 
"The admissibility of such evidence does not extend the case where it 
would not prove helpful to the jury nor where its application would 
carry the witness into an expression of real opinion upon matters which 
it is the jury's province to decide." And further : "And the jury ought 
to have been permitted to draw the irifere~lces from the evidence instead 
of the witness." 

The principle declared in  the JIarshall case was reaffirmed in an  
opinion by Stacy,  J., in  Stanley v. Lumber Co., 1 8 4  N.  C., 307, as fol- 
lows: "The jury alone was summoned and selected to pass upon this 
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question, and the witness should not ha re  been permitted to expross an 
opinion up011 the very matter a t  issue between the parties." S. 2'. 

Rrodic, 190 N. C., 554;  I n  ye Craig. 192 S. C., 656. 
Llpplying these established priilciples to the exception presented by 

this record, we are constrained to hold that  the exception is well founded 
and that  tlic opinion of the vitness ought to have been excluded from 
consideration by the jury. 

The facts were not conlplicated but relatively simple, and there was 
no question involring the observation of complicated conditions. So 
that this case dom not fall within the exception poir ted out in the 
cases referred to. Then, too, the r e ry  point at issue in the case was 
whether or  not the contract was r i t iated by fraud.  This  was the verr  
qimtion for which the jury was impaneled to pass upon. 

We are, therefore, compelled to hold that ihis testimony was incompe- 
tent and that  the admission thereof constituted reversible error. 

S e w  trial. 

RATJ'H ROSEKRERQ r .  T H E  EQUITAR1.E LIFE ASSURASCE SOCIETY 
O F  THE U N I T E D  STATES.  

(Filed 26 January, 1927.) 

Insurance, Life-Convrrtible Term Policies-Options-Premiun~~-JIe~l- 
ical Examination. 

Where an insurance company has issnetl a convertible term life insnr- 
mire policy with privilege of eschange within a specified time. for a 
certain claw of policy (of which it issued two kinds) continuon~ly, ant1 
one gives a g r~n te r  rnlue to the insured than the other upon an increaqe 
of pr~milim. without requiring another medical examination. an option 
as to the kind of these policies is given the insnred, and he may elect to 
take the one of the greater value upon paying the add~tionnl premium. 
without a medical esamination. 

.\PPE.\T, by defcwtlal~t from T. J .  J ~ h m ~ n ,  E ~ ~ P I * c / I ~ c ~  J I I ~ ~ P ,  at  
September Term, 1926, of BTNCO~IBE. N O  error. 

Action to enforce specific performance of options contained in cer- 
tain ten-year term policics of insurance issued by defendant to plaintiff, 
by which plaintiff has the pririlege of exchanging said term policies for 
other policies to be issued by defendant upon the Ordinary Life. Lim- 
ited-Payment Life, or Endowment Plan .  Flaintiff has complied with 
all the requirements for the exercise of said options, and has requested 
defendant to issue to him policies on the Ordinary Life PIan  in cxchangr 
for his Term Policies. 

Plaintiff contends that  he is entitled to have included in said policies. 
or nttnchyd thereto, certain clauses; defendant admits that  plaintiff is 



entitled to policies on the Ordinary Life Plan ,  but denies that  it is  
'111 or required by the terms of the contract to include said clauses therc' 

to attach same thereto. 
Issues submitted to the jury were ansn-ered in accordance n-ith the 

contentions of plaintiff. From judgment upon the verdict, defendant 
appealed to the Supreme Court. 

JEerric7c, Barnard & Heazel for plaintif 
7louwi e, Parker  & J o n e s  for defendant .  

COAXOR, J. On 22 August, 1919, defendant ibsuetl and delivered to 
plaintiff three policies of insurance, knon-11 as Ten-Tear Term policies. 
Each policy was for the sun1 of $5,000; t h q  n7rrc all in the sanlc, n ords 
and figures. Each contained a p r o ~ i s i o n  as follo~vs : 

"Privilege of Exchange for Other Form of Policy. 

The insured (or assignee, if any) may a t  any time within seven e a r s  
from the register date h ~ r e o f ,  without medical reesaniiiiation, cscliangc 
this policy for a policy for the sarnc amount or any less amount. upon 
t l l ~  Ordinary Life, Limited Payment Life, or Endovment plan upon 
:rny aimirorsary of thiq policy, or within tlie thirty-one days of grace. 
hy surrentlcring this policy to tllr society at said home office, nit11 writ- 
ten notice of the election and by paying the premiums to he fixed by the 
age on tlie birthday nearest to the date of such exchange according to 
thc ratci of thr  society then in force. On such cxchange the society nil1 
apply SO per cent of the iiet value of iuch part  of this policy as is con- 
tiiiuetl under another form as above, computed in accordance with the 
,\mrrican Esprrirnce Table of Mortality, with 3 per cent interest per 
xlnlurn. together ~ ~ i t h  all dividends and accumul:rtion~, ton-arc1 the pay- 
nwnt of prcn~iumc 1111011 the new policy." 

A l t  the time plaintiff applied for said term policies defendant m.s 
issuing and selling, and it is  now issuing and selling a policy of insar- 
xnce, known ac an  "Ordinary Life Policy," to \vhich are :~ttacheil 
Diwbility and Double-Indmmity clausm, as alleged in the complaint. 

Plaintiff has in all respects complied with the terms, stipulations. 
provisions and conditions of each of the three policies issued to him hy 
defendant on 22 ,lugust, 1919, and said policies ncre  in all respects. O I I  

10 November, 1935, in full  force and effcct. 
On or about 10  No~cmber ,  1925, before the expiration of selcn years 

from the r ~ ~ i s t e r  date of said policies, and after fully complying n i t h  
all requirements i n  said policies therefor, plaintiff rcqu~sted  dcfeiidant 
to issue to Iiiin. in exchange for said Term Policies, a ~ i n g l e  policy for 
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the sum of $15,000, as of 15  November, 1924, that  being the nearest 
premium date on said policies, on the Ordinary Life Plan, with a Disa- 
bility clause and a Double-Indemnity clause, included therein or at- 
tached thereto. Defendant offered to issue to plaintiff, i n  exchange for 
said Term Policies, each for $5,000, a single policy for $15,000, on the 
Ordinary Life Plan,  but without the clauses known as  the "Disability 
Clause," and as  "The Double-Indemnity Clause." Plaintiff declined to 
accept said policy, contending that  he is entitled under the contract to a 
policy on the Ordinary Life Plan ,  with said cla~iscs included therein or 
attached thereto. This contention of plaintiff is denied by defendant. 
The  validity of this contention is the only matter in controversy to be 
determined by this action. 

At the time plaintiff applied for the Term policies, in 1919, and at 
the time he requested defendant to issue to him, in exchange for said 
policies, a policy on the Ordinary Life Plan,  in 1925, defendant was 
issuing and selling a policy of insurance, known as an "Ordinary Life 
Policy," containing Disability and Double-Indemnity calauses. I t  was 
also issuing and selling "Ordinary Life Policies," which did not contain 
these clauses. Policies containing these clauses were issued only to ap- 
plicants therefor, who had passed required medical or physical examina- 
tions. An  increased premium was charged by defendant for an  Ordi- 
nary Life Policy containing the clauses. Plaintiff has offered to pay 
such increased premium, but was unable to pass the medical or physical 
examination required a t  the t ime he  requested the  exchange of policies. 

I t  is expressly provided in the options under which plaintiff has the 
privilege of exchanging his Term Policies for pol ic ie~ upon another 
plan, that  such privilege may be exercised "without medical reexamina- 
tion." Plaintiff having complied with all the terms and provisions of 
the options, and made his election pursuant thereto, is; entitled to an  
"Ordinary Life Policy," such as defendant was issuing and selling both 
a t  the time the application was made for the Term Policies, and a t  the 
time the application was made for the exchange. H i s  right to any 
form of such policy cannot be affected by his failure to submit to and 
pass a medical or physical examination. Such examination was ex- 
pressly waived by defendant when i t  issued the Term Policies with the 
provision for an exchange of said policies for policies upon other plans, 
a t  the request of plaintiff. 

Plaintiff is entitled not only to a policy upon the Ordinary Lifc Plan  
in exchange for his term policies; he  is further entitled, a t  his election, 
and upon the payment of the premium charged therefor, to any form 
of such policy which defendant was issuing and selling both a t  the date 
of his application for the Term Policies, and a t  the date of his request 
for the exchange. Defendant admits in its answer to the complaint 
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that  a t  both dates i t  was issuing and selling a n  Ordinary Life Policy, 
containing both a Disability Clause and a Double-Indemnity Clause. 

I t  cannot be held as law that  an  insurance company which has con- 
L " 

tracted to issue and deliver a policy described in the contract by a general 
name, and which a t  the date of the contract issues such policy in two 
forms, one affording larger protection than the other, can perform its 
contract, or be discharged of liability thereon, by issuing a policy 
affording the less protection, when the person to be insured requests a 
policy affording the larger protection and offers to pay the premium 
charged therefor, the only consideration moving the company to issue 
one form of policy rather than the other being a difference in the 
premium. I n  such case, the person to be insured, and not the company, 
has the right of election. 

The  judgment from which defendant appealed may well have been 
rendered on the admissions in  the pleadings. I t  is not necessary, there- 
fore, to consider defendant's exceptions to the admission of evidence, 
over its objections, or to the instructions to the jury. Assignments of 
error, however, based upon these exceptions cannot be sustained. Evi- 
dence that  defendant had issued Ordinary Life Policies, such as i t  had 
agreed to  issue and deliver to plaintiff, i i  exchange for 'h is  Term Poli- 
cies, with the Disability Clause and the Double-Indemnity Clause con- 
tained therein, was competent for the purpose of showing the form of 
policy to which plaintiff was entitled under the contract to have issued 
to him by defendant in exchange for his Term Policy. The  term "Ordi- 
nary Life Policy," used in the written contract is ambiguous. We do 
not think that  the court misconceived the nature and scope of the ad- 
mission in  defendant's answer, "that a t  said time this defendant did 
issue the said several kinds of life insurance policies above mentioned, 
and did attach to some of them, in  certain special cases, when proper11 
applied for, and in consideration of increased charges or premiums paid 
therefor, and upon other special considerations, a clause or clauses 
known as Disability and Double Indemnity clauses of the kind described" 
in the complaint. Defendant's agent testified, "there is only one ordinary 
life policy tha t  we issue. I n  the ordinary life, when a man applies for it, 
he makm application and is entitled, if he can pass the physical exami- 
nation, to have added to the ordinary life policy sick benefit and double- 
indemnity features, that  is, he  applies for i t  a t  the time of making appli- 
cation. We call that  an  ordinary life policy with a double indemnity, 
ordinary life plan. The  policy with these additional features added 
belongs to the same plan as a n  ordinary life policy." 

The judgment rendered is  as follows : 
"It is, therefore, ordered, adjudged and decreed, that  the defendant, 

The  Equitable Life Assurance Society of the United States, forthwith 
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issue and deliver to the said Ralph Rosenberg in  exchange for policies 
numbered 2488879, 2488880 and 2488881, heretofore iss>ucd by said de- 
fendant to said plaintiff, and now held by said p la in t i3  and deposited 
with the clerk of this court, a policy of life insurance to be dated as of 
15 Sovernber, 1925, for the face amount of fifteen thousand dollars 
($13,000), on the ordinary life plan, containing a permanent disability 
clause and a clause p r o ~ i d i n g  for the payment of double indemnity in  
accordance with the terms of such clauses as are usually and ordinarily 
inserted in policies of like character issued by defendant ; said policy to 
provide for the payment of premiums semiannually, as  of 15  November 
and 15 May  of each year a t  the established prernium rate fixed by the 
said defendant i n  its regular schedule of premium ratcs on ordinary life 
plan policies coiitaining such clauses for pcmons of t h ~  age of thirty- 
seven years. 

And i t  is further ordered, adjudged and decreed, that  the plaintiff 
pay to the defendant upon delivery to h im of said policy of life insur- 
ance (and delivery is conditioned upon such payment) the premium to 
be fixed by the age on the birthday nearest to the date of such exchange 
according to the rates of the defendant then in force; and the defendant 
shall apply eighty per cent (80%) of the net value of the three five 
thousand-dollar policies above mentioned, to wit, policies numbered 
2488879, 2488880, 2488881, computed in accaordance with the Smer ican  
Experience Table of Xortal i ty with three per cent (3:7,) interest per 
annum computed to 1 5  Kovember, 1925, together with the sums paid 
by the plaintiff to the defendant for or on account of premiums on said 
three policies so surrendered in  exchange since 1 5  Kovernber, 1925. 

And i t  is furtiler ordered, adjudged and decreed that  the defendant 
pay the costs of this action to be taxed by the clerk." 

This  judgment is affirmed. We find 
No error. 

STATE v. R. B. CROJYDEII 

(Filed 26 January, 1927.) 

1. Criminal Luw-l~otion~dbatement-Pleit~-~~p1?~~al and Erro~.-Am- 
davits-Presumptions. 

Where the defendants in a criminal action befow trial more to  q u : ~ ~ l l  
the indictment in the bill upon affidavits not appearing on appeal to 
have been denied, and accepted in the Supreme Court by  the Attorney- 
General to be true, the appeal thereon will be detrrmined upon the allega- 
tions of the affidavit as a correct statement of the l ruth a s  t l ie~ . t . i~ i  
alleged. 
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2. Same---Grand Jury-Solicitor~olirts-App~al and Error. 

The grand jury in passing upon a criminal indictment act ilidrpe~itl- 
rntly of tlie solicitor, and receive such instructions as they may desire 
from the judge presiding, and when it is made to appear that the solicitor 
was present in the grand jury room assisting tlie grand jury by ~sl)lailiinir 
tlie evidence and the law, the defendant's plea in nbntt~me~it shoultl I j t ,  

~ m n t e d  upon a sufficient affidavit of tlie defendant upo~i nlotion made 
before the trial. 

,\PPEAL by defendant from Cranrner, J., a t  J u n r  Term, 1926, of 
VANCE. 

The  defendant mas convicted on several bills of indictment charging 
him with the embezzlement of certain funds, the property of the 
Farmers and Merchants Bank, and from the judgment pronounced he 
appealed, assigning among others the alleged errors herein set forth. 

Before pleading to the charge, the defendant upon affidavits which 
vere  not denied, moved to quash the several hills of indictment on two 
grounds: ( I )  that  the solicitor was in  the grand jury room and par- 
ticipated in the finding of the bills; ( 2 )  that  an  interested member of 
the grand jury participated in finding the bills. 

Before plrading the defciidant also filed a plea in abatement based 
upon affidavits which were not denied. I n  these affidavits it mas alleged 
that  the grand jury  gave only one hour and a half to the consideration 
of the eleven bills; that  they examined only one witness for the State, 
and that  he had no personal knouledge of the transactions charged 
against the defendant; that  the solicitor mas with the grand jury during 
one hour of this tinic, "participated in the examination of the witness 
and explained the testimony to the grand jury and advised and procured 
their action in  finding a true bill"; and that  one of the grand jurors 
was a depositor and creditor of the bank and interested in the settle- 
ment of its affairs. The  motion to quash and the motion in abatement 
vere  denied and the defendant excepted. 

Attorney-Q~neral  Brummi t t  and Assistant Lltto~.ney-General S a J i  
for  the State.  

l3. P. X c D u f i e  and Thomas  V. Pittrnan for def~ndccnt. 

 ADA^, J. I n  the brief of the Attorney-General it is said, "The State 
itself filed no affidavits contesting the allegations of fact in the defend- 
ant's affidarits," and in the defendant's brief i t  is affirmed: "There mas 
no denial of the allegations of the affidavits or the plea in abatement; 
tlie fact was not questioned and the motion was argued on both side< 
upon the assumption that  the same was true." 

It is  not our province to speculate as to the result had counter afIitli~- 
I its bee11 filed and had the facts been found, for as the argument 11erp 
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assumed the truth of the affidavits, we must consider the defendant's 
motions upon the theory that the allegations are admitted facts; and 
these allegations raise the decisive question whether advising and pro- 
curing the action of the grand jury in  returning a true bill is sufficient 
to sustain a plea in  abatement. 

Into  the origin, history and development of the grand jury we need 
not inquire. Whether it was anciently a body not only of accusers, but 
of triers, is immaterial; in  this country i t  is regarded as an informing 
and judicial tribunal, ex.ercising functions which are ol.igina1, complete 
and susceptible of being exercised upon its own motion and upon such 
knowledge as it may derive from any proper source. 28 C. J., 763; 
U.  S. v. Thompson, 251 U .  S., 406, 413; 64 Law Ed., 333, 342. 

The relation existing between a public prosecuting officer and the 
grand jury to whom he transmits his bills of indictment is not to be 
determined by any rule of universal application. The rules differ in 
various jurisdictions. Indeed, there is difference of opinion as to the 
practice at common law, one saying that the practice authorized the 
attendance of the prosecuting officer upon the sittings of the grand 
jury; another that he had no right to attend the sessions at  all; a third 
that at common law the grand jurors conducted the examination of wit- 
nesses themselves, not permitting the attorney for the crown to enter 
the room. 28 C. J., 802; U.  S. v. Wells, 163 Fed., 313, 324; The Grand 
Jury, Edwards, 127. I n  some States the prosecuting officer may be 
present except when the grand jurors are,  deliberating or voting; in 
others it is held to be improper for him to appear before them when 
they are in session; and still in others that i t  is proper for him to be 
present and to give such general instructioris as may be required. 

Which of these rules, if either, has been adopted in North Carolina? 
On this point our decisions, while relatively few, are very pronounced. 
Preliminary reference may be made to a statement written by Chief 
Justice Pearson: "The province of a grand jury is, not to try the party, 
but to inquire whether he ought to be put on trial; and the purpose is, 
to save the citizen the trouble, expense, and the disgrace of being ar- 
raigned and tried in public on a criminal charge unless there be suffi- 
cient cause for it." S.  v. Branch. 68 N.  C., 186. The method of ascer- 
taining whether the party should be put bn trial was pointed out by 
Bynum, J., in Lewis v. Comrs., 74 N.  C., 194: "Private individuals 
who may desire to prosecute offenders have the right; to inform the 
solicitor and have him to frame a bill of indictment aga:inst the accused, - 
endorsing upon it the name of the prosecutor, as such, with such other 
witnesses as he may desire, and send the bill with the witnesses to the 
grand jury." As to the prosecuting officer he observed in the same 
opinion: '(A solicitor is not a judicial officer. H e  cannot administer an 
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oath. H e  cannot declare the law. H e  cannot instruct the grand jury in 
the law. That function belongs to the judge alone. If the grand jury 
desire to be informed of the law or other of their duties, they must go 
into court and ask instructions from the bench. So the solicitor has no 
business in the grand jury room. H e  is not a component part of that 
body. I t  is true, the grand jury is a component part of the court, but it 
is an independent and self-acting body, clothed with the very highest 
functions and, as such, is responsible to the law and to society. None 
but witnesses have any business before them. No one can counsel them 
but the court. They do not communicate with the solicitor, but with 
the court, either directly or through an officer sworn for that purpose. 
They act upon their own knowledge or observation in  making present- 
ments. They act upon bills sent from the court with the witnesses. 
The examination of the witnesses is conducted by them without the 
advice or interference of others. Their findings must be their own, 
uninfluenced by the promptings or suggestions of others or the oppor- 
tunity thereof. We know there have been wide departures from the 
principles here announced, in this and perhaps in other judicial districts. 
I t  has become necessary, therefore, to review the ground, and recur to 
the earlier and more correct practice as it was established by those who 
have gone before us, and has been handed down by tradition and the 
recollection of the oldest members of the court." 

The case is cited with approval as to this point in a learned and 
trenchant concurring opinion written by Justice H. G. Connor in S. v. 
Leuis, 142 N. C., 636. 

I t  will be noted, then, that our decisions are to be classed among those 
which discountenance the custom of permitting the prosecuting attorney 
to attend the sessions of the grand jury. His right to be present while 
the grand jurors are deliberating or voting is denied by courts that ap- 
prove the custom; and it is held with practical unanimity that it is 
improper for him to attempt to influence the grand jury's action or 
decision. True, in some jurisdictions it has been held that his presence 
in the grand jury room and his active participation in the examination 
of witnesses is at most an irregularity; but in opinions written by jus- 
tices distinguished alike for their learning in the law and for their 
fidelity to the preservation of established principles this Court has em- 
phaticalIy disapproved the position. Nevertheless, we shouId be loath to 
hold that the mere presence of the solicitor in the grand jury room con- 
stitutes sufficient cause for abatement in the absence of some evidence 
of conduct or speech apparently prejudicial to the accused, or to suffer 
a bare unsubstantial technicality to defeat the administration of justice. 
But what shall be said of the allegation, not only that the solicitor was 
present with the grand jury one hour and participated in the examina- 
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tion of witnesses, but that he "explained the testimony to the grand 
jury and advised and procured their action in finding a true bill?" 
Here is a distinct averment that the defendant was prejudiced. I n  
Corn. v. Bradney,  126 Pa., 199, i t  is said in substance that the grand 
jury alone must consider and apply the evidence, and that the prose 
cuting officer must not attempt either to influence thl:ir action or to 
give effect to the evidence adduced. This, we think, is the uniform rule 
everywhere applied. Taking the affidavits to be true, as counsel have 
treated them in the briefs, and applying principles which have met with 
approval in practically all jurisdictions, we can reach only one con- 
clusion, that is, that the plea in abatement should have been sustained. 
To hold otherwise would be, not only to disregard the former decisions 
and the recognized policy of this Court, but to lay down a principle 
which has received almost universal disamroval. 

We may be assured that the diligent and  capable officer who prose- 
cuted these actions had in mind only a commendable purpose to render 
needed service in the performance of an official duty, a:nd that what he 
did was an inadvertent "departure from the principles here announced"; 
but it is far better that new bills be drafted than that these principles be 
rejected or disregarded. 

Error. 

JOHN A. GOODE v. C I T Y  O F  ASH.EVII,I,E. 

(Filed 26 January, 1927.) 

1. Municipal Corporations-Cities and Towns--Streets and Sidewalks- 
Damage to Property Owners--Special ReneAts-Off sets-Judgments 
-Appeal and Error. 

When the statute so provides, the owner of lands upon a street widened 
by a city may have his damages by reason thereof offset by the special 
benefits he will receive to the extent of such damages only, and where 
the verdict finds that the value of the special benefits exceeded the 
owner's damages, it is error to render judgment against the owner for 
the excess. 

?;. Same--StatuteHmstitutional Law. 
A statute or legislative charter is valid that provides that a city in 

widening its streets may have the damages sustained by the owner of 
lands abutting thereon diminished by the special benefits he may receive 
from the improvements so made, to be assessed by subagencies of tht. 
city, etc., with right of appeal to the courts. 

CIVIL ACTION, before McElroy,  J., of BUNCOMBE. 
This was a proceeding originally instituted by the city of Asheville 

against property owners on North Lexington Avenue to condemn prop- 
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erty for the purpose of widening the street. I t  is admitted that  ten feet 
mas cut off from the lots of plaintiff on said street, and that  the plain- 
tiff had a two-story brick building on the premises a t  the time of the 
condemnation proceeding, and that  a part of his building was cut off. 

I t  is further agreed that  the only matters involved in  this action are 
the amount of damages and reasonable cost of property taken for the 
widening of Lexington Avenue, and the amount of benefits accruing to 
the property of the plaintiff by virtue of the widening of said street. 

The  plaintiff appealed from the a ~ v a r d  to the Superior Court, and 
the following issues were submitted to the jury:  

1. what damages, if any, has the plaintiff sustained by rrason of thc 
taking of his property on Lexington Avenue? 

2. What  benefits, if any, will the plaintiff rcceire hy reason of widen- 
ing of Lexington Avenue? 

The jury answered the first issue, $9,900, and the second iswe. 
$11,520. 

Thereupon, as  the special benefits exceeded the value of the property 
taken, the tr ial  judge rendered the following judgment: 

I t  is  therefore ordered and adjudgcd that  thc sum of $1,630 bc 
assessed against the land of tho plaintiff described on the map or plan 
of this proceeding as lots 213, 214, 215 and 216, as provided by thr  
charter of the city of .'rsbcville, and that the defendant pay the costs of 
this action, to  be taxed by the clerk. 

Zeh F. Curtis for John .4. Gootle. 
Jon.es, Williams cf. dont~s for  C i f y  of ..lshedle. 

BROQ~EX,  J. The question is th is :  I n  condemnation procerdings for 
taking property, can special benefits to the particular piece of property 
be assessed in rxcvss of the amount of damages awarded the landowner? 

This  record discloses that  it was admitted that the proceeding was 
properly instituted and conducted. 

The  city of L\sheville has power, under its charter, to crcatc asst7ss- 
ment districts and to condemn property for widening streets and for 
making othrr public improrernents. -2 jury for condemnation is pro- 
rided for and notice to the property owner. 

Section 291 of the charter provides that  the jury shall view the land 
"and shall assess the damages, if any, to e w r y  one of the premises 
which they have viewed, and the special benefit, adoantage or enhanced 
d u e ,  if any, which will accrue by reason of said improrement." 

Section 296 provides that  the governing authorities of the city may 
decrease or increase assessments. And it is  further provided therein: 
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"and the lands condemned in said proceedings shall vest in said city so 
long as they may be used respectively for the purpose of said improve- 
ment, so soon as the amount of damages assessed to them respectively, 
decreased by the amount of special benefit, advantage and enhanced 
value, so assessed against them respectively, shall have been paid or 
tendered to the owner or owners of such premises respectively, or de- 
posited .as hereinafter provided." 

Section 298 provides for an appeal, and further provides as follows: 
"But it shall be lawful for it to enter upon and use the property so con- 
demned as and for such purpose at  any time after the expiration of two 
days from the date when the amount of damages assessed by the jury 
decreased by special benefits, advantage and enhanced value, as afore- 
said, shall have been paid." 

Section 301 provides that special benefits assessed against property, 
unless paid or set off by damages assessed thereon, shall become and be 
a lien in  favor of said city on said premises. 

I n  a condemnation proceeding the question to be determined is, what 
damages shall landowner receive as a result of the taking of his prop- 
erty? 

The measure of damages in such cases "is the difference in value 
before and after taking, less the special benefits, and that increased 
value to the land enjoyed in common with others affected by the im- 
provement is not a special benefit.'' Lanier v. Greenvdle, 174 N.  C., 
311 ; Campbell v. Comrs., 173 N.  C., 500; Elks v. Corr~rs., 179 N.  C., 
241; Rost a. Cabarrus, 152 N .  C., 531; R. R. c. Platt Land, 133 
N. C.. 266. 

The Legislature has power to provide by statute that the damages 
accruing to the landowner can be reduced not only by special benefits 
received by the landowner, but by all benefits accruing to him "either 
special or in common with others." Miller v. Asheville, 112 N .  C., 768; 
Lanier v. Greenville, 174 N. C., 311. 

I n  Stamey v. Burnsville, 189 N.  C., 39, the rule was thus declared: 
"It seems to be the general rule in this jurisdiction that the compensa- 
tion which ought justly to be made, just compensation, under our gen- 
eral statute is such compensation after special benefits peculiar to the 
land are set off against damages." 

I n  R. R. v. Platt Land, 133 N.  C., 266, the Court held that only 
special benefits can be deducted from the compensation or damage. 

The sections of the charter of Asheville contained in the record 
declare that the city shall be the owner of the property "so soon as the 
amount of damages . . . decreased by the amount of special benefit 
. . . shall have been paid. And furthkr, that special benefits become 
a lien only, unless paid or set off by damages assessed." 
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I t  would therefore seem to be clear from the authorities that in a 
condemnation proceeding special benefits are to be considered as an 
offset, deduction or counterclaim against damages accruing to the prop- 
erty owner in order to determine what sum, if any, the property owner 
shall receive for the land so taken. And further, that the law does not 
contemplate that a city can take the property of a landowner for public 
purposes, pay nothing for the land taken, and at  the same time recover 
a judgment against the owner for the privilege of having his land taken 
without compensation. I n  other words, special benefits are allowed by 
the law as an offset or deduction from the amount of damages to be 

u 

paid, for taking the property, and to the extent only of determining the 
amount the landowner shall receive for his property. A perusal of the 
provisions of the charter of Asheville, contained in this record, discloses 
that the amount of damages assessed are to be decreased by the amount 
of special benefit, advantage and enhanced value. Hence, in the charter. 
special benefits are ascertained for the purpose of decreasing the damage 
or as an offset to damage awarded a property owner. 

I t  does not seem to have been ex~resslv decided in this State as to 
whether, in the event the special benefits exceed the damages, that a 
judgment for the excess benefits can be awarded against the property 
owner. 

I n  Wa.de v. Highway Commission, 188 N. C., 210, the trial judge 
charged the jury as follows: "You have heard the evidence and it is 
for you to say whether or not the damage to the land has been greater 
than the special benefit accruing to it, and if you so find whatever 
amount you find will be your answer to this issue. But if you find the 
special benefit is greater than the damage you would answer the issue 
'nothing.' " 

This charge of the trial judge expressly held that if the special benefit 
exceeded the damage, the plaintiff should recover nothing, and there 
was no intimation that the defendant could recover the excess of special 
benefits over the damages sustained in taking plaintiff's property. This 
Court, in considering this charge, found it erroneous, but upon the sole 
ground that general as well as special benefits were to be permitted and 
allowed as offset to damages awarded the owner. 

We are therefore of the opinion, and so hold, that the plaintiff, 
Goode, is not liable for $1,650, special benefits awarded, and with this 
modification the judgment is affirmed. 

Modified and affirmed. 
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W A S H  S T E W A R T  v. BLACICWOOD LUMBER COMPANY AND 
LEONARD McCOY. 

(Filed 26 January, 1927.) 

~ilroads-Tramroads-Neg1l~nce-.Contribu h'egligence-Damagcs 
-Statutes--Master and ServanLEmployer and En~ployee-Fellow- 
Servant Act. 

A small narrow-gauge road running through the woods and used for 
the purpose only of transporting logs to the defendant's lumber plant or 
sawmill, xith the cars loaded with logs pulled up a grade by means of a 
steam skidder, the wire cables, operating around a drum upon the 
skidder, is a tram or logging road within the intent and meaning of 
C. S., 3470, amending C. S., 3467, aud an employee negligently injured by 
huch company is not barred of his right to recover damages when causrd 
hy a fellow-servant: and contributory negligence is only considered in  tle- 
termination of the amount of damages the injured elnployee has sus- 
tained. 

APYEAL from Harding, J., and a jury, at July-August Term, 1926, of 
S w ~ r x .  No  error. 

This was an action for actionable negligence, brought by plaintiff 
against defendants. The defendant lumber company, in its answer, 
pleaded contributory negligence, assumption of risk and the negligence 
of plaintiff's fellow-servant. 

The plaintiff's evidence, in substance : The plaintiff mas employed by 
defendant lumber company loading logs. The evidence was to the effect 
that the main plant of the lumber company is at  East LaPorte. The 
logs were gotten about fourteen miles back in the woods and transported 
to the main plant or sawmill over the main line and spur-track of de- 
fendant lumber company. The main line of the lumber company runs 
back from the main plant to the woods and in about one-half mile of 
where the lumber wai taken out of the moods. I t  had a railwav line. 
narrow-gauge road, leading up a steep grade back to the woods mhere 
the lumber was being taken out. A small rail track from the main line 
goes back up in the woods, up a branch, and it is so steep a train can- 
not run on it, and the cars have to be pulled up said incline spur-track 
by means of a steam skidder and wire cable, which was spooled or 
wound around the drum of said skidder as the cars were pulled up the 
track. The main logging road from the mill ran to a point about one- 
half mile from where plaintiff was injured. From the end of the rail- 
road an incline extended up to the point where the logs were loaded by 
the skidder machine. This car, after being loaded with logs by the 
loading machine, was let down off the incline to a point at the end of 
the standard gauge railroad. The logs were then picked up by another 
loading machine and loaded upon the railroad car arid were thence 
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hauled by locomotive to the mill. The plaintiff's duties were to work at 
the upper end of the incline with the loading crew; that on the day 
prior to plaintiff's injury, the defendants had pulled certain log cars up 
%aid incline by means of said steam skidder and wire cable and had 
loaded same with logs near the place where plaintiff was injured, the 
plaintiff hooking tongs for the loaderman and assisting to load said 
cxars; that after said logs mere loaded the defendants moved said steam 
skidder and loader machine a distance of about one hundred (100) feet 
back up said incline spur-track, and after said steam skidder was moved 
it mas necessary to lengthen the cable extending from the loader to the 
main line or landing for the reason that all the cable around the drum, 
which mas attached to the loader, had been used, and it was necessary to 
place more cable on this drum in order to let the aforesaid cars of logs 
down the main line or landing; that said cars of logs n7ere left standing 
on said track until the following day, the date of plaintiff's injury. At 
tho time plaintiff was injured, he was a member of a crew of men en- 
gaged in transporting and moring said log cars down and over said 
incline railroad, in that, he was helping to move a log to be placed under 
a spool so that said spool could be turned thereby taking the wire cable 
off said spool and placing the same around the drum attached to the 
loader; that plaintiff was ordered by the foreman of the defendant com- 
pany to hook tongs into said log, and as soon as plaintiff hooked said 
tongs the defendant, Leonard McCoy, negligently and carelessly jerked 
said log with said steam skidder without being signalled so to do, and 
before giving plaintiff time to get out of the way and to a place of 
eafety, thereby seriously and permanently injuring the plaintiff. 

The defendant lumber company tendered issues based on its answer: 
( I )  Contributory negligence; (2 )  assumption of risk; ( 3 )  negligence of 
a fellow-servant. The court below refused the issues as tendered by the 
lumber company, but submitted the usual issues of negligence, contribu- 
tory negligence and damages. The j u g  answered the issue of negli- 
gence "Yes," contributory negligence N NO,^' and damages "$7,500." 

There was a judgment on the verdict and appeal taken to the Su- 
preme Court and numerous errors assigned. 

Xoody d Moody and MciTinZey Edwards fol- plaintiff. 
Felix E. Alley and S. W .  BTack for defendanf, B7ackwood Lumber 

Company. 

CLARKSOT\', J. The lumber company contends that the plaintiff was 
not engaged in railroad service, and the incline at which plaintiff was 
working was not a railroad in contemplation of the statute. 

C. S., 3467 (Public Laws 1913, ch. 6, see. 2 ) ,  is as follows: "In all 
actions hereafter brought against any common carrier by railroad dam- 
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ages for personal injury to an employee, or where such injuries have 
resulted in his death, the fact that the employee may have been guilty 
of contributory negligence shall not bar a recovery, but the damages 
shall be diminished by the jury in proportion to the amount of negli- 
gence attributable to such employee: Provided, however, that no such 
employee who may be injured or killed shall be held to have been 
guilty of contributory negligence i n  any case where the violation by 
such common carrier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee." 

C. S., 3470 (Public Laws 1919, ch. 275) is as follows: "The pro- 
visions i n  this article relating to liability for damages shall also apply 
to logging and tramroads." 

The court below charged the jury as follows on this aspect of the case: 
"The court charges you that if you believe the evidence the incline or 
railroad on which the incline machine or loader was operated was a 
railroad or logging road within the meaning of the law governing 
actions brought by railroad employees against railroads for personal 
injuries, or actions of this nature." We think the charge correct. 

The spur-track or incline, in  discussion, consisted of a narrow-gauge 
track of steel rails laid on cross-ties and extended from the main 
line of the road about one-half mile u p  into the woods to get out logs. 
The cars on this narrow gauge were pulled up said incline or steep grade 
road by means of steam skidder and wire cable, which was spooled or 
wound around the drum of the skidder as the cars were pulled up the 
track. On the record it is not disputed that this spur-track or narrow 
gauge road was used exclusively for hauling logs out of the woods. 

In RTilliam v. M f g .  Co., 175 N. C., p. 226, decided 20 March, 
1918, the plaintiff was injured while working on a logging railroad of 
the defendant. The Court said: "All the evidence shows that the de- 
fendant is what is commonly called a logging railroad, which is held 
to be a private road constructed for the convenience and accommoda- 
tion of lumbermen. Thompkins v. Gardner Co., 69 Mich., 58. The 
defendant does not hold itself out to the public as a carrier of anything, 
either of freight or passengers, but was constructed and is operated 
solely as an aid to the manufacturing business of the defendant." After 
the Williams decision, the Legislature, Public Laws 1919, ch. 275 
(C. S., 3470), enacted, "The provisions in this article relating to lia- 
bility for damages shall also apply to logging roads and tramroads." 

The clear language of the Act of 1919, ch. 275, supra, says that the 
provisions of this article (Fellow-servant rule abrogated, C .  S., 3465)- 
contributory negligence no bar, but mitigates damages. (I. S., 3467, ap- 
plies to logging roads. 



N. C.] FALL TERM, 1926. 141 

I n  McKimzkh V. Lumber Co., 191 N. C., p. 836, this Court held:  
A logging road comes within the provision of our statute making con- 
tributory negligence of a n  employee a n  element of consideration by 
the jury in  assessing the amount of damages recoverable, and is  not a 
complete bar to the employee's recovery in  his action for damages. 

I n  Sigman v. R. R., 135 N. C., a t  p. 184, i t  is  said:  "It is settled 
that  the fellow-servant law, chapter 56, Pr iva te  Laws 1897, applies to 
railroad employees injured in  the course of their service or employ- 
ment with such corporation, whether they are running trains or render- 
ing any other service. I n  M o t t  v. R. R., 131 N. C., a t  p. 237, i t  is  said:  
'The language of the statute is  both comprehensive and explicit. I t  
embraces injuries sustained ( in  the words of the statute) by "any 
servant or  employee of any railroad company. . . . im the course o f  
h i s  service or ~mploymenf with said company." T h e  plaintiff was an  
employee and was injured i n  the course of his service or employment,' " 
citing numerous authorities. 

The  above decision was written before the provision of the statute 
was made applicable to logging roads and tramroads, but since the 
. k t  of 1919, ch. 275, C. S., 3470, same applies with equal force to 
logging roads and tramroads. 

T h e  entire evidence shows that  the plaintiff was injured "in the 
course of his services or employment with such company," etc. C. S., 
3465. 

We have gone through the record and read the charge with care, and 
can find 

N o  error. 

CHARLOTTE BANK AND TRUST COMPANY v. C. W. SMITH, H. L 
~ I ~ A S O R ' .  B. J. BLUhfE AND f. E. TOOLE. 

(Filed 26 January, 1927.) 

Bills and Notes--Negotiable Instrument&Banks and Banking-Re- 
newal Notes--Duress-F'raud-Evidence. 

Evidence that a bank agreed to give an extension of time by a renewal 
note it held against the plaintiff upon the condition that he would endorse 
another note it held from a different maker, and threatened to immedi- 
ately sue upon the past due note of the defendant, is only of a lawful act 
on the part of the bank, and is not sufficient of duress o r  fraud in the 
procurement of the defendant's endorsement of the note to the other 
payee to avoid the defendant's liability thereon as an endorser. 

Where the bank has the right to sue its payee upon a past due paper, 
its parol agreement to extend the time of payment by a renewal note is 
without consideration and unenforceable. 
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APPEAL by plaintiff from IIarding, J., at February Term, 1936, of 
NECKLEXBURQ. New trial. 

Actions to recover judgment upon two notes, one for $2,000, and one 
for $2,500, both executed by defendant, 0. W. Smith, and payable to 
the order of plaintiff, were consolidated for trial. Both notes were en- 
dorsed by defendants, H. L. Wilson, ,B. J. Blume and J. E. Toole. 
Neither was paid at maturity. 

The matters alleged in the answer of defendant, H L. Wilson, and 
relied upon by him in defense of the action, were submitted to the jury 
upon the fourth issue, which is as follows: 

"4th. Was the endorsement of the said notes by H.  L. Wilson, de- 
fendant, procured by fraud and undue influence exercised upon him by 
M. A. Turner, president of the plaintiff bank?" 

The jury answered this issue, "Yes." From judgment upon the 
verdict, that plaintiff recover nothing of the defendant, H. L. Wilson, 
and that said defendant recover of plaintiff his costs in said actions, 
plaintiff appealed to the Supreme Court. 

Walter Clark and James A .  Lockhart for plaintif. 
. I ? ~ ~ T P z o  Jo?yn~r, ,IT., and Shuping & Ha,mpton, for defendanf. 

CONNOR, J. The plaintiff in apt time requested the court, in writing, 
to instruct the jury as follows: 

"Upon the whole eridence, if the jury finds the facts to be as testified 
to by the witnesses, they should answer the fourth issue, 'No.' " 

The court refused to give this instruction; plaintiff excepted. On its 
appeal to this Court plaintiff relies chiefly upon its assignment of error 
based upon this exception. 

The evidence tends to show that on 4 December, 192P, plaintiff bank 
held two notes executed by defendant, H. L. Wilson, payable to the 
order of 13. J. Blurne, each in the sum of $2,500. Both these notes, 
endorsed by defendants, C. W. Smith and J. E. Toole, had been nego- 
tiated by the endorsement of B. J. Blume, payee therein, to plaintiff. 
Both notes were past due, and defendant, IT. L. Wilson, who resides in 
Guilford County, went to Charlotte for the purpose of procuring an 
extension of said notes. B. J. Blume went with defendant to the plain- 
tiff bank, and there had an interriew with Mr. Turner, its president. 

H. L. Wilson testified that an agreement mas entered into between 
Mr. Turner, Mr. Smith and Mr. Rlume ni th  respect to these notes. 
I t  was agreed that Mr. Blume and N r .  Smith would pay the two notes 
hy 1.3 December, 1929. Witness then returned to Gremsboro. -1 few 
days after his return he received s e ~ e r a l  letters and a telegram from 
Mr. Turner, in consequence of which he returned to Charlotte where he 
first called on Messrs. Rlume. Smith and Toole. He then vent v i th  
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Mr. Smith to Mr. Turner's home. Witness was there informed by Mr. 
Turner that the bank authorities mould not agree to hold his notes until 
15 December. Mr. Turner stated to witness that the bank held a small 
note of Mr. Smith's. H e  suggested to witness that some satisfactory 
arrangement might be made for the extension of defendant's notes. 
Turner, Wilson and Smith then went to the bank. Defendant testified 
as follows : 

"When we got to the bank Mr. Turner went around to his office and 
handed me out a $5,000 note already made out. I said to him, 'How 
about Toole and Blume signing this note?' Mr. Turner said, 'Mr. MTil- 
son if you mill sign that note I will guarantee to get Mr. Blume and 
Mr. Toole to sign it tomorrow.' I said, 'I d l  sign it provided you will 
do SO.' He  repeated that he would. 

''After I signed the $5,000 note Mr. Turner got out these two notes 
of C. TV. Smith, one for $2,000, and one for $2,500, and said, 'How 
about signing these notes?' I replied, 'I can't sign any more notes. I 
can't take care of any which I have already signed.' H e  said, 'Unless 
you sign these notes, I will have to sue you on the other.' There had 
already been arrangements made to carry the other notes to 15 Decem- 
ber. H e  said, 'Unless you sign these two notes, I cannot renew that 
$5,000 note.' I said, 'I can't hardly pay that $5,000 note and I can't 
put my signature on any more notes.' He  said, 'Unless you do, I mill 
hare to sue you right away.' Through his threats-I mas worried by 
his letters and telegrams-I signed the notes. He  threatened me, and 
T was excited, worried and nearly crazy. I went ahead and signed the 
two notes. I judge that JIr .  Turner talked with me about signing these 
notes of Smith's about ten or fifteen minutes. To force me to sign the 
notes sued on i11 this action, Mr. Turner threatened to sue me on that 
$5,000 note. That was the threat he made-the only threat. He had 
promised Mr. Rlume and Mr. Smith to wait until 15  December on my 
note. He v70uld not extend the period of payment on the $5,000 note 
un le~s  I signed these notcs of Smith." 

This is all the evidence submitted to the jury upon the fourth issue. 
The othcr issues v7ere answered "Yes" by consent. They were as fol- 
1OTl'S : 

1. Did the defendant endorse the note dated 21  November, 192-1, of 
$2,000. payable to plaintiff, signed by C. W. Smith and endorsed by 
R.  J. Blume and J. E. Toole as alleged? 

2. Did the defendant endorse the note dated 3 Dewmber, 1924, of 
$2,500, payable to plaintiff, signed by C. W. Smith, and endorsed by 
R. J. Blume and J. E. Toole, as alleged? 

3. Are said notes due plaintiff and unpaid? 
We fail to find in the testimony of defendant-which was the only 

cvitlcnw nffercd by h im pertinent to the fourth issue-anp evidence of 
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fraud or undue influence. The agreement to extend the time for the " 
payment of the notes executed by defendant, and held by plaintiff as 
holder in due course, was between plaintiff and the endorsers of the 
note. There is no evidence of any agreement on the part of the bank 
with defendant as maker of the notes. Nor was there any considera- 
tion for the agreement which defendant testified was made by the bank, 
and Messrs. Smith and Blume. 

Plaintiff therefore, until it accepted the note for $5,000 in renewal or 
in  payment of defendant's two notes for $2,500 each, both of which 
were then due, had the legal right to bring suit on said notes at  once. 
A threat to do what one has a legal right to do cannot constitute duress. 
13 C. J., 399. I t  is manifest that defendant endorsed the notes of C. W. 
Smith-his brother-in-law-in order to procure an extension of time 
for the Davment of his own notes. There is no evidence in this record 

A " 
sustaining the affirmative of the issue submitted to the jury. 

There was error in refusing to give the instruction as requested by 
plaintiff. There must be a 

New trial. 

ERNEST L. BARTON, PLAINTIFF, V. FRANK D. GRIST, COMMISSIONER OF 

LABOR A N D  PRINTIXG. 

(Filed 26 January, 1m7.) 

1. Constitutional Law-Statutes-Employment Agencies--Initial Fees-- 
In junction. 

The question of the constitutionality of a statute prohibiting employ- 
ment agencies to charge an initial fee for its services, does not arise upon 
the citation by the Commissioner of Labor and Printing to the ageucy to 
appear and show cause in court why the agency's license should not be 
revoked for the violation of the statute in this respect, it presently not 
appearing whether the agency had charged such fee or  the adverse action 
of the commissioner upon the question involved. 

2. Sam+Courts--Advisory Opinions. 
The courts will not anticipate questions of constiutional law in advance 

of the necessity of deciding them, or  give advisory opinions thereon. 

CIVIL ACTION, before Stack, J., at September Term, 1926, of MECK- 
LENBURG.  

This was an action instituted by the plaintiff for an injunction re- 
straining the defendant, Commissioner of Labor and Printing, from 
requiring the plaintiff to appear and show cause why the license issued 
by the Department of Labor and Printing to the plaintiff should not 
be revoked. 
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The plaintiff is engaged in conducting and operating an employment 
agency under the name of Queen City Employment Agency in the city 
of Charlotte, and a license has been duly issued to the plaintiff to 
operate such employment agency in accordance with the provision of 
chapter 127, Public Laws 1925. 

On 3 September, 1926, the defendant issued to the plaintiff the fol- 
lowing notice: ('Upon evidence on file in this department, it appears 
that the Queen City Employment Agency, Room 16-17, Brown Build- 
ing, Charlotte, N. C., has not been operating according to statute passed 
by the General Assembly, 1925, entitled An Act to Regulate Private 
Employment Agencies, being chapter 127, Private Laws of 1925. 

The evidence shows that the Queen City Employment Agency has 
violated subsection 1, section 1, of the aforesaid act by charging initial 
fee for services. Therefore you are hereby notified to appear at a hear- 
ing before the Commissioner of Labor and Printing of the State of 
North Carolina at  2 o'clock p.m., Tuesday, 21 September, 1926, at 
Mecklenburg County courthouse, in the city of Charlotte, N. C., to show 
cause why the license issued by the Department of Labor and Printing 
to the Queen City Employment Agency should not be revoked." 

Thereupon, the plaintiff instituted an action against the defendant 
for the purpose of restraining and enjoining said defendant from 
revoking the license issued to the plaintiff "upon the ground that the 
plaintiff charges an initial fee for services or has charged fees for 
services not as specified in said act." 

The court rendered the following judgment, from which judgment 
the plaintiff appealed : 

"This cause coming on to be heard before his Honor, A. 31. Stack, 
judge presiding, on motion to show cause why the temporary injunc- 
tion heretofore issued in this cause should not be made permanent, 
after hearing same, the court being of the opinion that the plaintiff 
has no right to charge an initial fee of $1.00, therefore dissolves the 
temporary irijunction, but the restraining order will continue in effect 
until the case can be heard in the Supreme Court upon the express un- 
derstanding and agreement on the part of the plaintiff that he will not 
charge the $1.00 fee until the question can be decided by the Supreme 
Court." 

Walter Clark for plaintiff. 
Attorney-General Brummitt and Assistant Attorneys-General Nash 

and Allen for defendant. 

BROGDEN, J. This action is brought to restrain the defendant from 
instituting a hearing to determine whether or not the plaintiff has vio- 
lated subsection l, section 1, chapter 127, Public Lams 1925, which pro- 
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vides "that the employment agency shall not charge any initial fee for 
i ts  services." I t  is not alleged in the complaint that  the plaintiff has  
charged an  initial fee for its service or the amount thereof. The  notice 
served upon plaintiff by the defendant intimates that  the defendant has 
violated subsection 1, section 1, of said act of the General Assembly by 
charging an  initial fee for services. The  judgment of the court declares 
"the court being of the opinion that  the plaintiff had no right to charge 
a n  initial fee of one dollar, therefore dissolves the temporary injunc- 
tion." Bu t  there is  no allegation in  the pleadings nor :my evidence in  
the record that  the plaintiff has  charged a n  initial fee or has  otherwise 
undertaken to violate subsection 1, section I, of said act. I n  its final 
analysis, as disclosed by this record, the basis of plaintiff's action is  the 
restraining of defendant from holding a hearing upon the question as 
to whether or  not the plaintiff has violated the law. The  relief asked 
is  that the court shall declare the act unconstitutional upon the ground 
that  the Legislature is without constitutional power to regulate compen- 
sation that  an  individual shall receive for certain personal services, and 
that  the Legislature is  further without constitutional power to specify 
the maximum amount that  an individual may contract for i n  rendering 
personal services. 

The  notice of the hearing limits the hearing to the determination as 
to whether or not subsection 1, section 1, of said act has been violated. 
I n  thc absence of any allegation or proof that  any initial fee is being 
charged by the plaintiff, or, if so, whether the amount is reasonable, 
tho constitutional questions invoked are  not properly raised upon the 
record. Fo r  the Court to declare invalid an unenforcel-l statute would 
be equivalent to passing upon a "mere abstraction." W d e m  v. Wash- 
ing f ( ln ,  109 S. C., 21; Scott I?. Smith, 121 N. C., 9-1; Paul v. Wash- 
ington.  134 N. C., 363: I i a r g ~ f f  v. Brll. 134 N. C., 395; S. v. R. R., 
145 IT. C., 521; Cratrford z'. Marion, 134 N. C., 73. 

The  Court cannot assume that  the defendant mill revoke the license 
of the plaintiff, certainly in the absence of any allegation or proof to 
the effect that  plaintiff has riolated the statute by charging an  initial 
fee. I n  this State the rule has  been universally adhered to, that  the 
courts never anticipate questions of constitutional law in advance of 
the necessity of deciding them, ('nor do they venture advisory opinions 
on constitutional questions." Sloore I,>. Bell, 191 S. C., 305; Person 2.. 

Iloughfon, 186 N. C., 723; S. v. Corprning, 191 K. C., 751; Wood v. 
Br~we71, 192 S. C., 588. 

While the judgment of the court declares "plaintiff has no right to 
charge a n  initial fee of one dollar," there is no allegation or proof to 
support such declaration of the judgment. The  judgment is  

Affirmed. 
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LUCY McINTURFF ET AL. V. W A D E  GAHAGAN ET AL. 

(Filed 26 January, 1927.) 

JudgmentEstoppel-Parties-Subject-Matter-Issues. 

Estoppel by judgment rests upon the identity of parties, subjcct-mat- 
ters and issues between the judgment relied upon and the relief sought 
in the present action. 

Same--Wills. 
Where the deceased nonresident payee of a note refers thereto in his 

will with the provision that the maker "hold what he owes until both of 
our deaths and pay the interest to my wife . . . to support her as 
long as  she lives" : Held, a judgment in the court of foreign jurisdiction 
~vherein the beneficiaries under the will were not made parties, that  the 
maker keep the note, properly secured, lacks the essential elements of an 
estoppel in this Court for want of necessary parties, and from the judg- 
ment relied on it  was impossible on this appeal to sufficiently determine 
the subject-matter. 

Bills a n d  Notes-Segotiable Instrumm&Extension of Time--Con- 
trbacts-Consideration. 

The time of payment of a negotiable instrument may be extended by 
a proper agreement between the parties upon a valuable consideration 
for a definite period of time. 

CIVIL ACTION before illcElroy, J., a t  March  Term,  1926, of NADIS~K. 
T h e  plaintiff,  Lucy McIn tur f f ,  is  t h e  duly appointed receiver of t h e  

personal property of S. S .  Sllelton, deceased, and her  coplaintiff, M a r y  
Hanipton,  is  executrix of t h e  will of S .  S. Shelton. 

O n  1 3  Kovember, 1916, and  on 1 4  November, 1916, Wi l l i am C. Cook 
and W a d e  Gahagan  executed a n d  delivered to S. S. Shelton promissory 
notes f o r  $1.000 and f o r  $530.00. T h e  form of the  notes a rp  alike and  
each note i s  i n  words and  figures a s  follows: "Without gracc, on 
1 4  November, 1917, f o r  value received, we, o r  e i ther  of us, promise t o  
pay to t h e  ordcr of S. S. Shelton, one thousand dollars. 

T e g o t i a b l e  arid payable a t  the  B a n k  of French  Broad,  Marshall,  
IT. C., with interest a t  6 per  cent per annum,  a f te r  matur i ty ,  unt i l  paid. 
T h e  drawers  arid endorsers sererally v a i r e  presentment f o r  payment, and 
notice of protest. a n d  n o n p a p e n t  of this  note, and a l l  defcriscs on the  
ground of extension of the  t ime of i ts  payment  t h a t  m a y  be given by t h e  
holder o r  holders to  them or  either of them." 

I n  1922, a f te r  m a t u r i t y  of said notes, S. S. Shelton, t h e  payee therein, 
died, domiciled i n  t h e  S t a t e  of Tennessee. T h e  will of S. S. Shelton was 
offered i n  evidence a t  the  t r i a l  and  contains th i s  clause pert inent  to  t h e  
controversy: "W. C. Cook to hold what  h e  owes un t i l  both of our  deaths 
and p a y  t h e  interest t o  m y  wife, Mrs.  S. S. Shelton, t o  support  her  a s  
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long as she lives." At her death, the defendant, Cook, was directed to 
pay out the money to the parties named in the will. 

The plaintiffs duly filed certified copy of their appointment as receiver 
and executrix of the will of S. S. Shelton in the Superior Court of 
Madison County, and an order was duly made approvmg the bond of 
the receiver and permitting her to institute an action against the de- 
fendant on said notas. These notes, at  the time of the death of S. S. 
Shelton, were in the hands of his wife, Margaret Bell Shelton, who sent 
them for collection to the Bank of French Broad, Marshall, N. C., the 
place of payment named in the notes. The notes were returned by the 
bank with the information that the executors of the Gahagan estate had 
refused to pay them. 

The trial judge found that the estate of Gahagan was solvent and 
intimated to the plaintiffs that they were not entitled to recover. Where  
upon, they excepted and appealed. 

John A. Hendricks for plaintifs. 
G. V .  Roberts, C. B. Mashburn and James E .  Rector for defendants. 

BROGDEX, J. The will of S. S. Shelton was construed by the Chancery 
Court of Greenville, Tennessee, in an action entitled, Mary Hampton, 
Executrix, v. Margaret Bell Shelton et al. The judgmert in that decree 
provided: "But in case of the W. C. Cook note, he will be allowed the 
preference to keep the amount, on condition he keeps it properly secured." 
I t  is contended that this is res adjudicata. Tt does not appear from the 
record that either the defendant, Cook, or thcs defendant, Gahagan, or his 
executors were parties to that suit. No document appears in the record 
except the judgment and it is impossible to determine what the subject- 
matter of the suit was. 

Estoppel by judgment arises upon the following essentials : 
1. Identity of parties; 2, identity of subject-matter; 3, identity of 

issues. Hardison v. Everett, 192 N. C., 371. 
No such identity sufficient to constitute estoppel by judgment appears 

upon this record. 
The controlling question presented to the trial court and upon this 

appeal, is whether or not the clause in S. S. Shelton'~ will, referring 
to the Cook note, legally extends or postpones the time of payment or 
collection of said notes until the death of the testator's wife. 

The notes were promissory notes, dated on 13 and l i  of November, 
1916, and due on 14 November, 1917. The language relied upon as 
constituting the agreement to extend the time of payment is the follow- 
ing words of the will of S.  S. Shelton, the payee, to wit: "W. C. Cook 
to hold what .he owes until both of our deaths and pay the interest 
to my wife, Mrs. S. S. Shelton, to support her as long as she lives." 
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The time of payment of promissory negotiable notes may be extended by 
a proper agreement upon a valuable consideration for a definite period 
of time. An analysis of this record will disclose, in the first place, that  
there has  been no  agreement to extend the time of payment of these 
notes. The  will of S. S. Shelton did not take effect until his death. 
There is no evidence of any agreement between the defendants, and the 
payee, Shelton, prior to his death, and a posthumous or ex parte declara- 
tion in a mill, which does not take effect until after  the death of the 
testator, could not be deemed an  agreement between the parties. Ncither 
can the language of the will be construed as a gift of the notes to the 
defendant, W. C. Cook, for the reason that  the parties who are to 
receive the proceeds of the notes are named and designated in the d l .  

Indeed, if the language of the will could be construed as an agreement 
to extend the time of payment, i t  would be unenforceable by 1-irtue of the 
fact that  i t  was without consideration. There is no element of benefit 
to the promisor or detriment to the promisee which would support the 
agreement. Scott v. Fisher, 110 N. C., 311; P i n e r  v. Britfain, 165 3. C., 
401; Institute v. Mebane, 165 N .  C., 648; Roberson v. Spain, 173 N .  C.. 
23; Exum v. Lynch, 188 N.  C., 392. 

Therefore, there being no valid and enforceable agreement to extend 
the time of payment of these negotiable instruments, the judgment is 

Reversed. 

MRS. ANNIE L. QUEEN, ADMINISTRATRIX. v. SUNCREST LUMBER 
COI\fPANY ET AIL 

(Filed 26 January, 1927.) 

Removal of Causes-State Court-JurisdlSction-Federal Caurt-Corn- 
plaintAllegation-Joint Tort. 

In an action of an employee against its nonresident employer, operating 
a lumber road by steam, allegations of the complaint that the death of her 
intestate was proximately caused by the defendant, and also by the 
negligence of its resident trainmaster, engineer and conductor by loading 
the defendant's train, on which the intestate was riding, in the course of 
his employment, too heavily, and that certain of the train's appliances 
and attachments necessary to its safe operation, were out of order, 
sufficiently alleges a joint tort, to deny the nonresident defendant's 
motion to remove the cause from the State to the Federal court for the 
fraudulent joinder of resident defendants, and to retain the cause in the 
State court. 

The  plaintiff alleges in  her complaint that  she is the duly appointed 
and qualified administratrix of T .  L. Queen, and that  the defendant, 
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Suncrest Lumber Company, is a foreign corporation, owning large 
boundaries of timber lands in  Haywood County, and in order to cut, 
manufacture and market said timber i t  used and ouera1;ed certain lines 
of railroad together with locomotives propelled by steam for the purpose 
of hauling logs, acids and pulp woods from the forest to its nlallufac- 
turing plant. 

The defendant, Salem Collins, was a resident of Haywood County a t  
the time of the death of daintiff 's  intestate and Tvas the engineer in 
charge of the engine owned and operated by the Suncrest Lumber Co. 
Thc  defendant, E d  Styles, is  a resident of Haywood Connty, and at the 
time of the death of plaintiff's intestate, was traininaster for the Su~icrest  
Lumber Co., and in charge of the trains running from the lumber plant 
and engaged in hauling logs to the plant of the Suncrest Lumber Co. 
The defendant, Walter Sherrill, is a resident of Swain County and u s  
conductor for the defendant, Suncrest Lumber Co., upon the logging 
train owned and operated by said nonresident corporatilsn. 

The plaintiff further alleged: "That on or about 20 January ,  1923, 
the defendant, Suncrest Lumber Co., made and entered into a contract 
with the Champion Fibre Co., by the terms of which the Champion 
Fibre  Co. was to cut and remove timber on the lands of the Suncrest 
Lumber Co., and that  the said Suncrest Lumber Co. was to haul  pro- 
visions for the Champion Fibre  Co., and its contractors, free of cost, from 
Sunburst to  the operations of Champion Fibre  Co., or its contractors 
engaged in the cutting and manufacturing of saicl wood, and that the 
interpretation placed on saicl contract Tvas that  all contractors, employees 
of contractors, and all others engaged in the manufacture of wood from 
the lands covered bv said contract and owned bv the Suncrest Lumber 
Co., should be transported free of charge over and acloss said line of 
railroad extending from Sunburst to the wood operations contracted to 
the Champion Fibre  Co., as hereinbefore stated." 

The  plaintiff further alleged that  after said contract was entered into 
between the Suncrest Lumber Co, and the Champion Fillre Co., that  the 
Champion Fibre Co. entered into a contract with T. 1,. Queen, plain- 
tiff's intestate, by the terms of which said Queen was to cut and 
manufacture the timber on the lands owned by the Suncoest Lumber Co. 

The plaintiff further alleged: Tha t  on 2 1  September, 1928, the 
$ainti@s intestate, "together with some employees, a t  the invitation 
and request of defendants and in pursuance to both an expressed and 
implied contract then existing between the  plaintiff's intestate and the 
defendant company, loaded a quarter of a beef on a car then owned by 
the defendant company, and thereupon plaintiff's intestate and certain 
employees and approximately forty-five employees of the defendant 
company got on the  train, consisting of an engine and one car, a t  the 
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defendant's station a t  Sunburs t  fo r  tlie purpose of being t ransferred to 
their  work some twelve r i d e s  u p  i n  the mountains." 

I ' l a i ~ ~ t i f f  f u r t h e r  alleged: "Tha t  said engine a n d  t ra in  \ \as  ~ ~ e g l i g c n t l y  
o l~cra tcd  by the  t rainrnaftcr ,  e l~g ineer  and conductor, loaded too hen\ lly, 
alicl t h a t  cer tain appl ia~ices  a r ~ d  attnclniier~ts nccaessnr,y to  thc  w f c  ollc'ra- 
tion of tlic t r a i n  n c r c  out of order or repair ,  and  that ,  aq a r ~ s u l t  thereof, 
the t ra in  n.as xrecked and  plaintiff's intci ta tc  k i l l d . "  

T\rllcwul)on, plaintift' tlewiantlcd jndgmeilt f o r  $75,000.00 clm~:rpcs. 
Tlic clefcntlmlt i n  a p t  t h e  tluly filed a petition for  re~i~ov:r l  t o  the  

Federal  Cour t  upon tllc grountl of f raudulent  joinder of tlw t l~ginet  r ,  
traillalaster and  conductor of snit1 t rain,  n h o  wcrc all  r : 4 c l i t i  of S o r t h  
Carolina. T h e  petition for  renlo\ a1 admits  tlmt the  i l e f c ~ ~ d a u t .  S a l ( m  
C'ollins, \ \ a s  t h e  engineer of the local t r a i n  a t  t h e  tililt of dt.railrt~cilt. 
a ~ t l  tllat the clefendant, Ed Styles, n a s  trai~lrriaster of said tr'lili, ant1 
that  tlica defendant, Wal te r  Sherr i l l ,  was co~icluctor of said trail1 

T h e  t r i a l  judge denied the  motion to rernore the  c:luscl ant1 rctainctl i t  
fo r  t r i a l  i n  t h e  S t a t e  court,  f r o m  n l i i c l ~  judglncnt t h e  defel~tlalit ,  Suncrest 
Lumber Co., appealed. 

JIorqan d W a r d  for plaintif. 
T h o m a s  S. Rollins for defendant. 

PLR CURIN.  T h e  allegationr of t h e  complaint  a r e  set out  a t  length 
ant1 allrge a joint tor t ,  a n d  therefore the plaintiff could h a \ ?  brought 
licr action against the nonrrsidcnt dcfentlaritc o r  against the  rcsitlcrit 
dcfcndarits separately, because the  resident defendants  w r e  i n  co~i t ro l  
of the  t r a i n  and  actively engaged i n  tlie operation thereof. 

T h i s  c a w  iq gorerned by the  case of IIozlg71 1%. R. R., 144 N. C., 602, 
and the  decisix-c principles a r e  ful ly  discussed a n d  deterniined ili the  case 
of Crisp v. Fibre Co., ante, 7 7 .  T h e  judgment is  

A\ffirrnetl. 

CHARLOTTE BANK AND T R U S T  COMPANY V .  H. 1,. WILSOS 

(Filed 26 January, 1927.) 

Bills and Note-Negotiable Instruments-Renewal-Payment-Fraud- 
VerdictEndorsement-Due Course. 

Two notes given by the maker with endorsements thereon were 
acquired for value and before maturity by plaintiff bank, which accepted 
the note in suit in tlieir places in a sum to cover the entire amount. The de- 
fense interposed was that plaintiff hank with notice of the fraud prac- 
ticed in the original note conspired to release the parties thereon bound 
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by taking the note in suit directly to itself with threats to bring suit 
upon the original two notes which the defendant could not withstand. 
Upon the verdict establishing that there was no fraud practiced in the 
procurement of the original two notes: Held, the plaintiff bank was a 
holder in due course and could maintain its action whether the note it 
had obtained was given either in renewal or in payment of the notes it 
replaced. 

APPEAL by defendant from Harding, J., at  February Term, 1926, of 
MECKLENBITRG. ITo error. 

Llction to recover judgment upon note for $5,000, executed by defend- 
ant, and payable to plaintiff or order. The said note was executed by 
defendant i n  renewal or in payment of two notes, each for $2,500, there- 
tofore executed by defendant and payable to the order of 13. J. Blume. 
Both of said notes were endorsed by C. W. Smith and .I. E. Toole, and 
thereafter negotiated by the endorsement of B.  J. Blume, the payee, to  
plaintiff, before maturi ty and for value. The note sued on was not paid 
a t  maturity. 

I n  defense of plaintiff's action upon the note for $5,000, defendant 
alleges thad the execution by him of each of the notes for $2,500, was 
procured by false and fraudulent representations, made to him by B. J. 
Blume, C. W. Smith and J. E. Toole; that  after said notes had been 
negotiated to  plaintiff by the endorsement of B. J. 13lume, payee in 
each, plaintiff, with knowledge of the fraud practiced upon him by 
B.  J. Blume, C. W. Smith and J. E. Toole, conspired with them to 
procure the execution by defendant of the note for $5,000, payable 
directly to plaintiff, in renewal of said two notes, for the purpose of 
releasing the said B.  J. Blume, C. W. Smith and J. E. Toole from 
liability to  i t  as endorsers on said two notes; and that  by means of 
threats to bring suit against defendant upon said notes, which were then 
past due and unpaid, and of intimidation which defendant was unable 
to withstand, plaintiff coerced defendant to execute said note for $5,000. 

From judgment upon the verdict, defendant appealed to the Supreme 
Court. 

TValfer Clark and J .  A. Lockhart for plaintiff. 
Andrew Joyner, Jr., and Xhuping & Hampton for defsndanf. 

Con-XOR, J. The  jury having found, as appears from the answer to 
the third issue, that  the execution of the two notes, each in the sum of 
$2,500, was not procured by fraud and misrepresentation, as alleged in 
the answer, it  is immaterial whether or not the note for $5,000, was 
executed in renewal or in payment of said two notes. The  jury has 
further found, as appears from the  answer to the fourt'h issue, that  de- 
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fendant  h a d  knowledge of all  the facts  which he  now alleges as  con- 
s t i tu t ing  f r a u d  a t  the  t ime  he executed t h e  note upon which th i s  action is 
brought. I n  r i e w  of these f i ~ ~ d i r i g s  and  of the admissions i n  t h e  answer, 
plaintiff n a s ,  a s  t h e  j u r y  found, a holder i n  due course of both notes 
f o r  $2,500; defendant  h a s  failed to show a n y  defense which would have 
arai led h i m  in a n  action by plaintiff t o  recover judgment upon these 
notes. T h e  defenses set u p  i n  the  a n s v e r  i n  this  action to recover 
judgrnent upon  t h e  note f o r  $5,000, whether t h e  same was given in re- 
n e ~ v a l  o r  i n  payrnclnt of said notes, cannot, therefore, avai l  defentlarlt, 
unless there n as  error  i n  t h e  adrnission or exclusiori of evidcnre, or ill the 
instructions pertinent to  t h e  th i rd  and  four th  issues. 

V e  h a r e  carefully considered t h e  exception? upon which tlefendant's 
assignmerits of error  a r e  based. They cannot be sustainrtl .  W c  (lo liot 
deem i t  necessary to  set out  these exceptions in detail  o r  to (lisruss them. 
T h e  execution of the notr  sued on by defendant is admi t ted ;  lie has  
failed to sustain t h e  allegations of t h e  answer, upon  which h e  relies f o r  
defense to  plaintiff's recovery. T h e  judgment must  be affirmed. Thcrc  is 

N o  error .  

C .  S. O'NEAL ET AL. V. T. J. hIAK\'N ET AL. 

(Filed 26 January, 1927.) 

1. Government-Constitutional Law-Drainage Districts - Branches of 
Government. 

The creation of the Mattarnuskeet Drainage District by the Legisla- 
ture and proriding for the assessments among the landowners therein 
according to benefits received under the proceedings in court provided 
by the statute, is not violative of our Constitution providing that  the 
legislative and judicial, etc., departments of our government shnll be 
separate and distinct from each other. Const. N. C., Art. I, see. 8 :  C. S., 
5312 et seq., ch. 04, Art. 5, subch. 3. 

2. Drainage Districts-Rlattamuskect Drainage D i s t r i c t C o u r t s  - 1'- 
cedure-Statutes. 

TJnder the statutory proceedings for the formation of the Nattamus- 
keet Drainage District, only the lands therein are  to be assessed accord- 
ing to benefits received, and no assecsments are  to  be made against lands 
riot benefited, and a party dissatisfied with the assessments against his 
lands may appeal, these matters to be determined by the court upon 
which jurisdiction is conferred by the statute. C. S., 6323, 5329, 5324. 

3. Same-Courts-Jud,gments-Mdions i n  the Causv. 
The proceedings prescribed by statute for the formation of the Matta- 

muskeet Drainage District is judicial and not administrative, the remedy 
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of such owners who claim their lands have been assessed without benefit 
being by motion in the cause after the judgment has been entered against 
them in the proceedings before the clerk. 

4. Drainage Districts - Mattamuskeet Drainage District - Quasi-Public 
Corporations-Government. 

The JIattamuskeet Drainage District is a s ta tutor j  organization in- 
volring ultimately the public interest, but is primarily for the benefit of 
the private owners of land therein, and forms them into a quasi-public 
corporation conferring the power of eminent domain, and is not strictly 
slwakinu a .wbaqency of the government in the administration of its 
local aff airs. 

5. Drainage Districts-Mattamuskeet Drainage District-Courts-Judg- 
m e n t R e s  Adjudicata-Estoppel-Assessments. 

IT'hile land under the provisions of the statute included in the Matta- 
~nuslieet Drainage District mny be included against the consent of the 
owners, i t  nlny not be aswwed unless in proportion to benefits conferred 
thereon, but mlien asws~ments  have I)een made in the r~roceedinzs in the 
cowt designated by the statute, and have been finally adjudicated therein, 
the final judgment is yes ndjudicatn a s  to snch assessment, and will 
opcr:tte as all e\toppel, unless changed or modified by a motion in the 
cause. 

Under the provisions of the statute crenting the JIattamuskeet Drain- 
age District, those who have their lands located withi11 the district and 
who hare  not signed the petition, become members of the corporation so 
formed involnntarily by virtue of the judgment entered, which has 
assessed all the lands according to the benefits conferred, in which those 
who have signed t h ~  petition have an interest arising from the fact that 
to disturb or diminish the assessments of those who claim no benefit to 
their land, would either increase the assessments or render the assess- 
ments laid in the proceedings ir~sufficient for the required purpose of the 
organization. 

7. Same-Vested Rights-Constitutional Law. 
The rights of landowuers in the Mattamnskeet Drainage District hav- 

ing been determined in a court having jurisdiction as  lo assessments in 
proportion to the benefits conferred, cannot be affected by chapter 7. 
Public Laws of 1921, providing that "the districts heretofore or here- 
after created nnder the law shall be :und constitute political subdivisions 
of the State," later enacted, for such would be to impair the vested 
rights of those whose property had been assessed by the final judgment. 

8. Same-Statutes-Retroactive Laws. 

The Legislature has no power to impair vested rights acquired by Iand- 
owners in the i\fattamuslteet Drainage District under the final judgment 
of the court in proceedings in conformity with the statutes, by after- 
wards declaring that the district was a political subdivision of govern- 
ment upon the ground that  over such agencies the Legislature has larger 
powers. Const. of N. C. ,  Art. VII, see. 1 2 ;  Art. VIII,  see. 1. 



N. C.] FALL TERM, 1926. 155 

APPEAL by plaintiffs from Grady ,  J., at  May Term, 1926, of H ~ n h .  
Reversed. 

Controversy without action, involving the ral idi ty of chapter 611, 
Public-Local L a m  1925, entitled "An Act Excluding Certain Lands from 
Mattamuslreet Drainage District." 

The court was of opinion, first, that  the enactment of said act was a 
valid cstrcise by thc General -Isseinbly of its leg is la t i~e  power. arid, 
second, that  lands of defendants, therefore included within said district, 
having been excluded therefrom by said act, are not liable for assess- 
ments made by tlie board of drainage commissioners for the maintenance 
of said district. 

Judgment n a s  thereupon rendered, perpetually restraining and ell- 
joining said board of drainage conimissionerc; from collecting any assess- 
merits mntle upon mid lands, hillre the ratification of said act. a n d  alqo 
from levying any further assessments thereon. 

From this judgment, plaintiffs appealrd to the Supreme Court. 

Tt ' .  L. Spencer for C. S.  O ' S e a l  et al.  
C. B. Spencer for N e w  Holland Corporation. 
8. S. X a n n  for T .  II. Jennet te .  
Sii~all, X a c L c a n  R. R o d m a n  for Board of  Drainage Cornmrs\ioners. 
W a r d  cC. Grinzes for defendants.  
S t e p h e n  C.  Bragaw amicus  cur&. 

C o s n o ~ ,  J. This appeal was docketed a t  the Spring Term, 19.36, of 
this Court, after the call of appeals from the Fi rs t  District, and shortly 
bcforc the expiration of said term. By conscnt of counsel, it n a s  sub- 
mitted n ithout oral argument, upon printed briefs of both sides. Rule 10. 
Al brief in support of tlie judgment of the Superior Court was filed by 
Hon. Stcplien C. Bragan-, with the permission of the Court, as amicus 
c z c r i ~ .  
Ah exaniinatiori of the record disclosed that  the question presented for 

decision n a s  of grare  importance not only to the parties to this cow 
troversy, but also to owners of lands included in  other drainage districts, 
established under the laws of this State. The  validity of an act of the 
General Assembly is involved by the contention of plaintiffs that  raitl act 
is  a n  exercise of judiciaI and not of legislative power, and is  therefore 
in contrayention of section 8 of Article I of the Constitution of North 
Carolina, in nhich i t  is declared that  "the legislative, executive and 
supreme judicial powers of the government ought to he forever separate 
and distinct from each other." At the conclusion of the Spring Tcrnl, 
the appeal was continued, upon an  adversari, to the Fal l  Term. 1026. 
I t  was ordered that  the appeal shonid then be heard upon oral arguinents. 
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These arguments have been heard;  we have been greatly aided in the 
consideration of the appeal and in the decision of the question presented, 
not only by the well prepared and exhaustive briefs filed, but also by the 
oral arguments of the learned counsel who appeared in behalf of the 
respectire parties to this controversy, in response to our request. 

The  question presented for our decision i s  th is :  H a s  the General 
Assembly of this State the power, by the enactment of a Public-Local 
statute, to exclude from a drainage district, established and organized 
under the laws of this State, certain lands described in  1;he statute, and 
theretofore included within the  district by the final order of the clerk 
of the Superior Court, made in  the  proceeding for the establishment of 
said district, upon the recital in the statute that  said lands have not 
received the benefits contemplated a t  the time the district was estab- 
lished? Are lands so excluded relieved of liability for assessments there- 
after made for the purpose of maintaining the district, with the result 
that assessments made upon the lands remaining therein for that  purpose 
are necessarily increased ? 

If i t  shall be held that  the General Assembly has such power, i t  is 
manifest that  i t  will be invoked, as it has been in  the instant case, by 
those whose lands have been included in a drainage distl-ict, established 
by law, upon a finding by the court that  the same will be benefited by 
the establishment of the district, and who thereafter wish to have said 
lands reliered of assessments for the maintenance of the district, upon 
the contention, that  the results from the establishment of the distEict 
were not as contemplated by the parties to the proceeding, and as the 
court, by whose order the district was established, found that  they 
would be. 

I f  chapter 611, Public-Local Laws 1925, mas enacted by the General 
Assembly in the valid exercise of i ts  legislative power, and the lands 
described therein are thereby excluded from said district for all purposes, 
except as provided therein, with respect to liability for bonds outstand- 
ing, it would seem to follow necessarily that  they are relieved of all 
assessments thereafter made for the maintenance of said district, and 
that  there mas no error in the judgment restraining and enjoining the 
board of drainage commissioners from collecting assessments upon the 
lands of defendants which are embraced in the boundaries of the land 
excluded, levied since the ratification of said act, or from levying further 
assessments upon said lands. The  only apparent purpose for the enact- 
ment of the statute was to reliere the lands described therein from 
liability for such assessments. I f  this purpose has been accomplished, 
it is agreed that  it will result in an increase of the assessments upon 
the lands of plaintiffs, and upon the lands of others remaining in said 
district. Manifestly the rights of owners of lands remaining in the 
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district are affected by the statute excluding certain lands therefrom; 
in order to justify this result, it  is recited in the statute that  the lands 
excluded have not received the benefits contemplated a t  the time the 
district was established. No opportunity has been afforded to those 
whose assessments will be increased, for a hearing upon the contention 
that  the excluded lands have not been benefited by the organization of the 
district and the improvements made therein; there has been no investiga- 
tion to determine the truth of the recital, relied upon as a justification 
of the statute. The  burdens upon the lands of plaintiffs, wliich it n a s  
required by statute should be assessed in proportion to the benefits re- 
ceived by said lands, and which i t  was contemplated mould be shared 
by the lands excluded, in proportion to the benefits which said lands 
mould also receive will necessarily be increased if chapter 611, Public- 
Local Laws 1925, shall be held valid. I t  is provided in the statute that  
the land excluded thereby "shall remain liable for its pro rata liability 
for said outstanding bonds of the district." I t  is agreed that  there are 
now no bonds of the district outstanding, all the bonds theretofore issued 
having been paid ;  the proviso, however, is evidence of a recognition by 
the General Lissen~bly that the statute would otherwise affect rested 
rights of bondholders. There is  no provision in the statute relative to 
the liability of the land excluded thereby for assessments authoriaed to 
be made for the maintenance of the district. I t  is contended by plaintiffs 
that  owners of lands remaining in the district have vested rights with 
respect to the liability of the lands excluded for assessments of which 
they cannot be deprived by an act of the General Assembly. 

The  Mattamuskeet Drainage District was established by a proceeding 
authorized by and conducted in full  compliance with the provisions of 
chapter 442, Public Laws 1909, which as amended is  now Article Q, sub- 
chapter 111, of chapter 94 of the Consolidated Statutes, 1919. This  
Court has held that  said act is constitutional, and that its enactment 
was a valid exercise of legislative power. Lumber Co. v. Drainage 
Comrs., 174 N .  C., 647; Drainage Cornrs. v. Nitchell, 170 N .  C., 324; 
Grifjin v. Drainage Comrs., 169 N.  C., 642; Shelton v. White ,  163 N. C., 
90;  -Yewby v. Drainage District, 163 N.  C., 24; Sanderlin v. Luken., 
153 N. C., 738; Kinston v. Loft in,  149 N .  C., 255. The  State Board of 
Education, a t  that  time the owner of the land known as "The Lake 
Bottom," was a party to  the proceeding for the establishment of the 
district, as authorized by chapter 509, Public Laws 1909. The plaintiff, 
New Holland Corporation, is  now the owner of said Lake Bottom, claim- 
ing under the Sta te  Board of Education; the other individual plaintiffs 
a re  owners of lands which are not embraced in  the boundaries of the land 
excluded by the statute, but which were included in the district when 
established by the final order of the clerk of the Superior Court of 
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Hyde County. Defendants are owners of lands included in the district 
when it was established; these lands are embraced within the land 
excluded by the statute. 

If the proceeding under which Mattamuekeet Drainage District was 
established was a judicial proceeding, in which the rights of all the 
parties were finally adjudicated, then each of said parties is bound by 
the orders and judgments made therein; all rnatters which were required 
by statute to be finally determined before the district was established, 
are as to said parties, and as to those claiming under them, res ad- 
judicata. They are estopped from thereafter questioning by independent 
suit, or otherwise, except by mdion in the cause, made upon well 
recognized grounds for such motions, the judgment ~stablishing the 
district, or the validity or amount of assessments made jn the cause, or 
the matter of burdens and benefits affecting the lands mcluded in the 
district at the time of its organization. I t  has been held by this Court 
that such orders and judgments are estoppels of record upon the parties 
to the proceeding, and that matters determined theresy are res ad- 
judicata; this conclusion was reached, because the proceeding for the 
establishment of a drainage district, authorized by the statute, was held 
to be a judicial proceeding. Spencer v. Wills, 179 N. C., 175; Craven v. 
Drainage Comrs., 176 N. C., 531; Lumber C'o. v. Drainage Comrs., 174 
N.  C., 647; Banks v. Lane, 170 N.  C., 41, and on rehearing, 171 N. C., 
505; Griffin v. Comrs., 169 N. C., 642; Newby v. Drainage District, 
163 N.  C., 24; Shelton v. White,  163 N. C., 90. I n  Spencer v. Wills, 
supra, TIoke, J., says: "These and other like rulings must be challenged 
at the proper time, and in the course of the proceedings, and unless ob- 
jection is successfully maintained, the parties are concluded." 

I t  is expressly provided by statute that no lands included in a drainage 
district, established thereunder, shall be assessed for drainage tax, unless 
the court shall find that such lands will be benefited by the establishment 
of the district, C. S., 5323, and that all lands so includcd, which the 
court shall find will be benefited, shall be assessed in  proportion to the 
benefits received. C. S., 5329. The right of appeal from an order in- 
cluding lands in the district to the Superior Court of the county, in 
term time, is secured to any party who thinks that his land, included in 
the district, will not be benefited by its establishment and organization. 
C. S., 5324. The statute under which the Mattamuekeet Drainage 
District was established clearly provides that the question as to whether 
or not lands included therein will be benefited by the district, and 
therefore liable for assessments for its maintwance, shall be determined 
by the court upon which jurisdiction is conferred for that purpose. I n  
recognition of this principle, and also to provide for the relief of a land- 
owner, with respect to whose land experience had shown lhat the results 
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contemplated had not been realized, the General Assembly euacted 
chapter 439, Public-Local Lams 1923. I t  is therein prorided that  where 
i t  has been found from experience, that  one or more tracts of land in- 
cluded in any drainage district established in Hyde County, cannot be 
successfully drained for agricultural purposes, such lailtis may be ex- 
cluded from the district, upon petition to the board of drainage com- 
missioners, and thereafter relieved of assessments for the mainteliance 
of the district. I f  upon application to the board of drainage comnlis- 
sioners, relief is denied, an appeal may be taken by tlie petitioner to the 
Superior Court of Hyde County, "which shall have full power and 
authority to find the facts and grant relief as in other w i t s  in equity." 
This statute is a clear indication that  the General -\ssembly rccoguized 
that  tlic proceeding under which hIattaniuskeet Drainage District was 
established was a judicial proceeding, and that  relief, such as defendants 
now seek, n as properly to be had by petition filed in said p r o c ~ ~ d i n g .  

I t  is contended, hon-ever. on behalf of defendants, and in support of 
the judgment of the Superior Court, that  a proceeding for thc establish- 
merit of a drainage district, under the statute appl~cablc to this ~011- 
troversy, is riot a judicial proceeding in nhich tlie rights of the partics 
with respect to the matters i n~o lved  therein are finally adjudicated, but 
is merely an administrative proceeding, authorized by the General -\sscnl- 
bly, and rwulting in the organization of a governmental agency, within 
a political subdirision of the State, wliose boundaries are determined in 
such proceeding, as in the case of a county, city or t o ~ v ~ r .  or  a school 
district or road district; that a drainage district, established under 
statutory authority, is rnerelg an ii~strunicnt for the accon~plishlntwt 
of a governmental purpose; that  conceding that  there are decision.; of 
this Court to the contrary, holding that  drainage districts, organized 
under an  act of 1909, as amended, are not mere governrnentnl agcncie~, 
but are quasi-public corporations, created for private benefit, and en- 
dowed with the power of eniinent domain and other governmental func- 
tions for the public benefit (Canal Co. 7:. W h i t l e y ,  172 N. C., 100 arid 
I'afe 21. Bunks, 178 S. C., 139),  the purpose and effect of chapter 7, 
Public L a m  1921, is to cons t i t u t~  such districts, both those established 
since aud those established prior to the enactment of said statute, political 
subdivisions of the State, a i d  therefore subject to the exercise of legisla- 
t ire power with respect to their boundaries as well as ~ i t h  respect to  
other matters affecting said districts. If these drainage districts are mere 
political subdivisions of the State, organized as governmental agencies, 
for the accomplishment, chiefly of governmental purposes, and only inci- 
dentally for private benefit, these contentions seem to be well founded. 
There are authoritative decisions of this Court which sustain the con- 
tentions of defendants that  drainage districts, if they are governmental 
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agencies, established for governmental purposes, are subject to the legis- 
la t i re  power of the  General Assembly, with respect to their boundaries. 

The  General Assembly has the power, by statute, to create or to 
proride for the creation of a political subdirision of the State, and for 
the government thereof, to the end tha t  same may function as an agency 
of the State, for the accomplishment of some well rezognized g-overn- 
mental purpose. T h e  State may thus provide in the exercise of its police 
power for the protection of the public health. Reed v. Engineering Co., 
188 N. C., 39. A statute enacted for the accomplishment of a govern- 
mental purpose by the creation of a governmental agency, within a 
political subdivision of the State, even if such agency is constituted a 
corporation, involves no sort of contract between the General Assembly, 
on the one part ,  and citizens of the locality affected, on the other part. 
Such governmental agency, even if a municipal corporation, is under the 
control, in all respects, of the  General Assembly and is subject as to all 
matters which affect such agency or such corporation to its legislative 
will, restricted only by pertinent constitutional provisiolis. The  General 
Assembly may by statute alter, amend or repeal, without the approval 
and contrary to the wishes of persons affected thereby, any statute under 
which a public corporation, created as a governmental agency for a 
public purpose, was organized. This  power arises from a different princi- 
ple from that  by which the General Assembly is authorized to alter, 
amend or repeal a statute under which a private corporation may ha re  
been organized. The  power in the latter instance is expressly reserved 
in the Constitution of this State. Art .  VIIT. sec. 1. 

The  distinction between a public and a private corporation in this 
respect is  clearly drawn by Pearson, J., i n  Mills v. TBill,iams, 33 N. C., 
558. H e  says, '(The substantial distinction is th is :  So:me corporations 
are created by the mere mill of the Legislature, there being i o  other 
party interested or concerned. T o  this body a portion of the power of the 
Legislature is delegated to be exercised for the public good, and subject 
a t  all times to  be modified, changed or annulled. Other corporations 
are the result of contract. The  Legislature is not the only party inter- 
ested, for, although i t  has a public purpose to be accomplished, it chooses 
to do i t  by the instrumentality of a second party. These two parties 
make a contract. The Legislature, for  and in consideration of certain 
labor, and outlay of money, confers upon the party of the second part  
the privilege of being a corporation, with certain powers and capacities. 
The expectation of benefit to the public is the moving consideration on 
one side; that  of expected remuneration for the outlay is the considera- 
tion on the other. I t  is a contract and therefore cannot be modified, 
changed or annulled without the consent of both parties." Since the 
Constitution of 1868, the last statement must be modified, for while 
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i t  is therein provided that  corporations may be formed under general 
l a m ,  or, in certain instances, under special acts, power to alter, from 
time to time, o r  to repeal such general laws or special acts is  expressly 
reserved. The  distinction, however, as drawn so clearly by Pearson, J., 
has been uniformly recognized and the pri l~ciple underlying it has been 
consistently applied in decisions of this Court. 

I n  Xan ly  c. Raleigh, 57 N. C., 370, it was held that the General 
Assembly has power to incorporate a town or to extend or contract tht. 
limits of one already incorporated, whenever, in its opinion public policy 
requires it to be done. I n  It'a.rd v. Elizabeth City, 1 2 1  K. C., 3, Clark, J.,  
says: '(The Legislature, a t  its discretion can abolish counties (Mills z.. 
Williams, 33 3. C., 5 5 8 )  and, of course, cities and to~vns  (Lilly 21. Taylor, 
88 N. C., 4 8 9 )  and also all other corporations (Const., Art .  V I I ,  sec. 1 2  
and Art. V I I I ,  sec. 1) since they are all alike creatures of its will, and 
exist only a t  its pleasure." I n  Luttcrloh 1 , .  Fayettecille, 1-19 X. C., 65, 
Brown, J., says:  "We ha re  held in common with all the courts of thi:: 
country tha t  municipal corporations, in the absence of constitutional 
restrictions, are the creatures of the legislative will and are subject 
to its control; the sole object being the public good, and that rests in 
legislative discretion." 

This  Court has  uniformly held in decisions sustaining the constitu- 
tionality of chapter 442, Public Laws 1909, as amended by subsequent 
statutes, that  a drainage district, established by a proceeding in accord- 
ance with the provisions of said statute is  not a municipal corporatio~l 
falling under the classification which includes counties, cities or to~vns, 
school districts or road districts; but that  such district is a quasi- 
public corporation, created for private behefit. The primary purpose of 
such districts is the drainage of lands included therein for agricultural 
purposes; this is not a public purpose, to be accomplished by a gorenl- 
mental agency. The  benefits chiefly contemplated accrue to the owner of 
the land from its increased productivity, resulting from drainage. Only 
lands which are benefited are subject to assessments; but all lands in- 
cluded in  the district, which are benefited, are subject to assessments, 
the amount of the assessment upon the land of each owner being de- 
termined by the benefit which the said land receives. A drainage district 
may be established under the statute only upon a petition signed by a 
majority of the resident landowners in the proposed district, or by the 
owners of three-fifths of all the lands which will be affected or assessed 
for the expense of the proposed improvements. C. S., 5314. Landowners 
who sign the petition become voluntarily members of the corporation 
upon its organization pursuant to the final order in the proceeding in 
which the petition is filed. 
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Lands embraced i11 the boundaries of a proposed district whosr o w ~ c r .  
are unwilling to join in the petition or who oppose tlie e s t ah l i shn~c~~t  of 
the district, may be included therein only upoil a finding by thc csourt 
that such lands will be benefited by the drainage resulting from the 
establishment and organization of the district; the cou1.t has tlie polver 
to include such lands in the district, and to assess them For their propor- 
tionate share of the expense, only because of the benefits which they will 
receive. Power is conferred upon courts to include lands \vl~osr O \ V I I P ~ \  

arc unwilling to  join in the  petition, or  ~ h o  are  opposed to the establisli- 
ment of the district, because in  addition to the private bencfit, there i q  

also a public benefit contemplated from the establishment of a tlrainagc 
district. I t  is declared by statute '(that the drainage of swamp landq 
ant1 tllc drainage of surface water from agricultural lands and the rec- 
lamation of tidal marshes shall be considered a public use and benefit 
and conducive to the public health, convenience and welfare." I t  is 
hecause of the benefits which accrue to the public from the mtablisli- 
nient of a drainage district under the statute, that  loomer ronferretl 
thereby upon the court to include lands of owners who are unwilling 
to sign the petition, or who oppose the establishment of the district is 
sustained. 

With respect to landowners who sign the petition, and therchy ro1n11- 
tarily become members of the corporation organized within the district. 
the corporation is for  a private purpose and is therefore a private cwr- 
poration; but with respect to landowners, who do not sign the petition, 
and who become members by virtue of the order or judpnen; of thc 
court, the corporation partakes of the nature of a puhlic corporation. 
These latter become members not voluntarily, but by r i r t u ~  of a judg- 
nient of a court, which hears before it adjudges. The  right to condemn 
lands for purposes of right of ways and other purpoGies is conferred 
upon the corporation, because it serves t h ~  public intwest. . l d q u a t e  
compensation must be made for private property taken by the corpora- 
tion, under the power of eminent domain. 

This Court has found it necessary in the consideration of questions 
presented for decision, in which these drainage distrietr; were inrolved, 
to determine their nature. I n  C a m 1  Go. I ? .  Whifley, 172 N. C., 100, it 
is said by Brown, J., writing for the Cour t :  "Drainage districts are re- 
garded as quasi-public corporations created for private benefit but en- 
do~ved with the power of eminent domain and other governmental 
functions for the public benefit, Sanderlin 19. L u h n .  152 N. C.. 738; 
Drainage Comrs. v. F a r m  Ass%., 165  N .  C., 697." I n  Pate v. BanX,s. 
178 N. C., 139, Clark,  C. J., says: "The drainage system was deemed by 
the Legislature a measure required for the public benefit. While a - 
drainage district is not a governmental agency like a township, or county 
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(Sanded in  1..  Luken,  152 N. C., 741; Drainage Comrs. v. W e b h ,  160 
N. C., 594; L ~ a r y  v. Drainage Conlrs., 172 N.  C., 261, it is  a geographical 
cluasi-public corporation, and the bonds issusd by i t  for t h ~  improvcrnentb 
of the district, like bonds issued for public roads or other purposes, be- 
come an  indebtedness of the district and not of any landowner therein." 
In  Lung v. Development Co., 169 N. C., 662, Hoke,  J., says: "It has long 
been recognized that  our lowlands, particularly iu the eastern part  of 
the State, are of such extended area and give such promise of productive 
fertility and their proper drainage affects the public weal to such a 
degree that  the poaer of e~ninent  domain, when properly safeguarded. 
may xvell be conferred upon corporations or companies engaged ill thiq 
work vhen  in a give11 case, i t  is of such extent that  the exercise of thc 
power is  requircd for the efficient carrying out of the enterprisc." 111 
Leary v. Comrs., 172 N .  C., 25, i t  is held that  a drainage district created 
untler the drainage statute is not a political agency of the State, ant1 is 
liable for the wrongful diversion of water to the damage of a lover 
proprietor of lands lying beyond the boundaries of the district, n1ie11 
those claiming such damages are in no wise claiming untler such pro- 
ceedings or under any party thereto. ( ' lark,  C.  J . ,  says: " D r a i ~ ~ a g t >  
districts a re  farored because of the public benefit, but none the less thtl 
prime motive in organizing them is  the pecuniary benefit to the corpora- 
tions. The  State confers on them the right of eminent domain, but call- 
not exempt them from taxation, or exempt them from liability. 'I'hcxy 
are on the same footing in these respects with other pasi-public corpora- 
tions." Again, "These drair~age districts are created for the benefit of 
the people of the locality and are favored with certain pr i~i legcs  of 
eminent domain and otherwise because of the general benefit to thc 
public. But  they are not exempt from liability for t h ~ i r  torts or (TI I I -  

tracts." I n  Gawyer v. Drainage Districf .  179 N. C., 182, H o X e .  .I., 
says: "It is hold ill this jurisdiction that  these drainage districts, ~s ta l j -  
lished under the provisions of our present statutes, are liable for wrollg. 
and torts committed on the property of adjoining proprietors whosr. 
lands are not embraced in the district. While they may h a w  certain 
municipal powers bestoved upon them, the better to carry out their 
purpose, being organized primarily for the benefit of individual owners, 
they are not regarded as nlunicipal corporations in the constitutional 
sense of the term, nor protected as governmental agencies from suits by 
individuals except when the same may be authorized by law. T11q are 
classed rather with railroads and other quasi-public corporations, and 
may be held liable, as stated, for wroiigful invasion of the ~ r o p r i e t a r y  
rights of thir$persons." Leary v. Comrs., 172 N.  C., 25; Sou.  Ass~mbl! l  
1 % .  Palmer, 166 N. C., 75, and other cases cited. 
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Upon authoritative decisions of this Court, and after full consideration 
of the principles upon which those decisions were made, we are of the 
opinion that Mattamuskeet Drainage District was not, upon its organiza- 
tion under chapter 442, Public Laws 1909, a public or municipal corpora- 
tion, functioning as a governmental agency, within a political subdivision 
of the State. 

Defendants contend, however, that the General Bssembly by chapter '7, 
Public Laws 1921, has declared that said district, is a political sub- 
division of the State and that, therefore, i t  should now be held that said 
district is a governmental agency for a public purpose, that the corpora- 
tion is a public or municipal corporation, and is subject in all respects 
to the legislative will. Whatever may have been the purpose of the 
General Assembly in enacting this statute, and thereby amending chapter 
442, Public Laws 1909, it cannot be held to have affected the nature or 
character of a district established prior to its enactment. I t  is provided 
in the statute that "the districts heretofore and hereafter created under 
the law shall be and constitute political subdivisions of the State." 
Parties to a proceeding instituted prior to the enactment of the act of 
1921, whose rights under the statute then in force have been adjudicated 
and finally determined by orders and judgments therein, cannot be de- 
prived of such rights by a legislative declaration as to the nature of 
the district established by the proceeding. That such was not the purpose 
of the General Assembly we think is manifest, for at its next session 
it enacted chapter 439, Public-Local Laws 1923, which is a recognition 
by the General Assembly that the proceeding under which this district 
was established was a judicial proceeding, and that parties thereto who 
had acquired rights under orders and judgments therein could not be 
deprived of such rights without an opportunity to be heard in said 
proceeding. See Cole v. Sorborne Land Drainage District, 46 Sup. Ct. 
Reporter, 196, opinion of Nr .  Justice Holmes, filed 1 Februray, 1926. 

The Mattamuskeet Drainage District is now, as it has been since its 
organization, a quasi-public corporation, organized primarily for the 
benefit of owners of lands included therein, serving, however, to promote 
the public welfare, and therefore organized without regsrd to whether 
all the landowners consented to its organization. I t  is not, therefore, sub- 
ject to the legislative will of the General Assembly with regard to its 
boundaries; such boundaries can be neither extended nor contracted 
by statute. Whether or not lands included in the districi; have received 
benefits from the establishment and maintenance thereof, and shall 
therefore be assessed in proportion to said benefits, or be relieved of 
further assessments, because of a failure to receive benefits, may be 
determined upon petition filed in the proceeding as provided in chapter 
439, Public-Local Laws 1923. The court has ample power to determine 
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what the facts a re  upon a contention that  lands in the district have 
not been benefited, and to  afford adequate relief if the contention is  
sustained. The  recital i n  chapter 611, Public-Local Laws 1925, that  the 
lands described therein have received no benefits is not conclusive up011 
parties to the  proceeding, or upon those who claim under such parties; 
a finding by the court, however, after a hearing upon notice. will be 
conclusive and binding upon all parties. 

W e  are  further of the opinion that  chapter 611, Public-Local Laws 
1925, cannot be held ral id as an exercise of power reserved by section 
1, Art. V I I I  of the Constitution to alter, amend, or repeal any general 
law or special act, providing for the formation of a corporation, other 
than municipal. This statute does not purport to alter or amend tlic. 
general law under which Mattamuskeet Drainage District n a s  fornicd, 
as affecting the corporation; its effect, if valid, is-to discriminate betwee11 
owners of lands thereby excluded, and owners of lands remaining in tlw 
district, relieving the former of burdens imposed by law, upon a judicial 
finding of fact, and increasing the burdens imposed thereby upon the 
latter. I t  deprives each of the landowners, whose lands remaill ill 
the district of the right to have all the lands included in the district, at 
the time same was established to share in the burden of maintaining 
the district, in proportion t o  benefits received. T h e  power of tllc General 
Assembly, under section 1, Art. V I P 1  of the Constitution, with respect to 
amendments of general laws or special acts, providing for the formation 
of corporations other than  municipal, is  subject to limitation. Sucli 
power cannot be exercised for the purpose, or with the effect of depriving 
individuals of rights acquired under the law. S. u. ;CIorri.s, $7 n'. C., 512;  
Power Co. v. Elizabeth C'ity, 188 N. C., 278. See Garey c. S f .   jot^ 

Mining Co. (Utah ) ,  12  L. R. A, N. S., 554. 
W e  do not concur in the opinion of the Superior Court that tllc criact- 

ment of chapter 611, Public-Local Laws 1925, was a valid exrrcisc of 
legislative power. There are decisions ill other. jurisdictions which suq- 

tain this opinion, based upon the holdings of the courts of these juris- 
dictions as to the nature of drainage districts organized under stntutrs 111 

force therein. Our  decision is in accord with the lloldings of this ("ourt 
with respect to the nature of a drainage district organized under chapter 
442, Public Laws 1909, as amended, and is, we think, supported not ouly 
by these decisions, but also by principles which are fuildanlental and 
applicable to the question presented by this appral. I r r  a cco rda~rc~~  with 
this opinion, the judgment must be 

Reversed. 
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LENWOOD E. CLARK v. F E D E R A L  L I F E  ISS'IJRANCE CORIPAST. 

(Filed 26 January, 1927.) 

1. Insurance, AccidentPolicies-Contracts-Receipts fo r  P r e n ~ i u m e  
Instructions--Appeal a n d  Error .  

The printed matter upon the back of a receipt given to the insured 
under a n  accident policy a s  to the value of the policy issned, is no part 
of the contract and cannot effect an increased liability on the part of the 
insurer for a loss arising thereunder, and error in admitting i t  in evi- 
dence is cured by a n  instruction of the court making the liability of the 
insurer dependent entirely upon the terms of the policy contract. 

2. Insurance, Accident-Delay by Insurer  to Deliver Policy to t h r  In-  
sured-Actions. 

Where a policy of accident insurance has been issued before the ncci- 
dent in suit, and its delivery by error or oversight of the insurer has 
been delayed beyond that time, and the premiums have been paid, the 
action thereon may be maintained. 

3. Appeal a n d  Error--Insurance, AccidentMisi-eprcsentations. 
Where a policy of accident insurance has been issued and accepted by 

the insured, nothing else appearing, the insured may not contend on 
appeal that  the policy differed materially from the one applied for, rnhe~i 
such right has not been properly presented upon the trial. 

4. Insurance, Accident-Stipulations a s  t o  Delay i n  Amputating Foot- 
Valid Provisions. 

Where among other things in a policy of accident insurance, that  to 
recover for the loss of a foot, i t  is provided that the fool: must have been 
amputated within thirty days from the date of the acchident: Held, the 
stipulation is a valid and enforceable one, whatever the insured's reason 
for  a delay in amputating the foot may hare been, when not consented to 
by the insurer. 

5. Insurance, Accident-Policies-Contracts-Provisions - Approval of 
Insurance Commissioner-Evidence. 

The approval of the Insurance Commissioner of a form of accident 
insurance is weighty evidence of the validity of its provisions, hut, not 
controlling upon the courts. C. S., ch. 106, subch. 5, ar t .  23. 

6. Insurance, Accident - Policies - Contracts - Provisions - Alternate 
Liability. 

Where an accident insurance policy creates a liability for loss of time 
and a foot, but restricts the right of the insured to recover loss on only 
one of them: Held, the provision is valid. and he map not recover for 
both in his action. 

%. Tcnde~PaymenGChecks-Insurance, Accident. 
A check given by the insurer to the insured in payment for an acknowl- 

edged liability, a s  to a pnrt of its liability is not a legal tender to sup- 
port a plea of payment. 
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,\PPEAL by defendant from L a n e ,  J.,  a t  May Term, 1926, of CALDWFLL. 
New trial. 

Action upon policy of accident insurance, dated 21 April,  192.5. Plaill- 
tiff contends that  under the provisions of said policy defendant is liable 
to h im in  the sum of $1,000, for the  loss of a foot, resulting from injurieb 
received on 28 June,  1925, caused by the nrecking of an automobile ~ I I  

which plaintiff was r iding;  also in the sum of $260.00 for neekly 111- 

demnity, i n  accordance with the proTisions of the policy. 
Defendant denies liability on account of the loss by plaintiff of h l ~  

foot, and pleads payment of the sum of $260.00 in  full d i s c h a r g ~  of all 
liability under the policy. 

T h e  issue submitted to the jury mas answered as follows: "Whet 
amount, if any, is  plaintiff entitled to recover of defendant? Anrxc r :  
$l,000.00." 

From judgment on the verdict, defendant appealetl to t h ~  S n p r c ~ ~ ~ ~ c ~  
Court. 

W .  C. Newland and Squires di Whisnant for plaintiff. 
Sf. H. Yount,  Pou & Pou and J .  L. Emanuel for defendanf. 

CONNOR, J. There was no conflict in the e d e n c e  offered up011 thch 
tr ial  of this action. The  uncontroverted facts pertinent to tl1c issue s u b  
mitted to the jury, without objection from either plaintiff or tl<xfrnda~~t. 
were as follows : 

1. On  21  April, 1925, defendant issued to plaintiff a receipt, ill writing. 
in form as  follows : 

Roceived of Linwood E. Clark the sum of two and no/100 in pay~nent  
of the annual premium for a Federalized Travel Accident Policy, maill- 
taining said policy in force for one year from date of its issuance. 

This  receipt is not valid unlcss signed by a duly authorized rc;)n*- 
sen tatire. 

C'IAREKCE E. LACKEY, FEDERAL LIFE IP~SURAXCE COMPASY, 
Duly Authorized Representative. 0. E. MARLEY, Treasurer. 

011 the back of this receipt is printed the following: 
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FEDERAL TRAVEL ACCIDEST POLICY 
See What Two Dollars Will Do 

For  injuries due to wrecking or disablement of any private or public 
automobile, street car, railroad train, or steamboat while insured is 
therein, or is thrown therefrom, or while in a burning building: 

Loss or life $2,000.00 
Loss of 2 limbs or 2 eyes 2,000.00 
Loss of 1 limb or 1 eye 1,000.00 
Weekly indemnity of $20.00 per week, limit 13 weeks. 
Loss of life $ 500.00 

caused by being struck, or knocked down, or run over, while walking 
or standing on a public highway, by automobile, horse-drawn vehicle, 
street car or train. 

A11 for only $2.00 per year. 
FEDERAL LIFE INSURANCE COMPANY, 

Chicago 
ISAAC MILLER HAMILTON, President. 

2. On 28 June, 1928, an automobile in which plaintiff was riding 
with friends, was wrecked by an accident. The automobile turned over 
and caught fire. Plaintiff was injured, his leg being badlay burned below 
the knee. Because of the injuries then and there sustained, plaintiff 
was taken to a hospital, where he received medical and surgical treat- 
ment for his injuries. H e  was wholly unable and prevented by said 
injuries from performing any duty pertaining to any kind of businrw, 
labor or occupation continuously for more than thirteen weeks. 

Plaintiff's leg was so badly burned in the wreck of the automobile that 
fragments of flesh were trimmed off by the surgeon within a week after 
his injury. H e  was advised by a physician to have the leg amputated, 
but objected to the amputation, because of his suffering, and also because 
he hoped that his leg might be saved. The flesh began to decay, and the 
tendons of his leg sloughed off, exposing the bone. Finally, on 1 7  August. 
1025, the leg was amputated by a surgeon, six inches below the knee. 
The amputation was necessary because of the injuries reclGved by   la in- 
tiff in the auton~obile wreck. Plaintiff has suffered the loss of a foot. 
from an injury received while riding in an automobile, which was 
wrecked by an accident; the foot was amputated above the ankle, more 
than thirty days after the injury was sustained. 

3 No policy of insurance had been delivered to plaintiff or issued by 
defendant at  the time plaintiff was injured, to wit: 28 June, 1925. 
The application for the policy, signed by plaintiff on 21 A l p ~ i l ,  1925, 
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the day on which the premium was paid and the receipt delivered, hat1 ill 
some way been mislaid or overlooked by defendant. A claim was filed 
by plaintiff with defendant after 28 June,  1925, on account of injuries 
received by him on said date, and on 28 July,  1925, defendant issued ant1 
delivered to plaintiff a policy of insurance, bearing date 21 .lpril, 1925. 
This policy bears on i ts  face the words, "Federalized Travel Alccitlent 
Policy." I t  is in the form filed with and approved by the Insuranct~ 
Commissioner of the State of Kor th  Carolina. This policy was receiwd 
and accepted by plaintiff after 17  August, 1925, the day on which his leg 
was amputated by the surgeon. I t  was offered in evidnwe at the trial 1,- 
plaintiff. 

By the terms of this policy, defendant insured plaintiff, "against 
death or disability resulting directly and independeritly of all other 
causes from bodily injuries sustained through external, ~ i o l r n t  ant1 
accidental means, subject to the limitations and conditions Iierei11 roll- 
tained." 

Pertinent provisions of the policy are  as follows: P a r t  I. "If the ill- 
surect by the wrecking or disablement . . . of a motor drlr.en car 
. . . suffer any of the specific losses set forth below in  this P a r t  I, the 
company will pay the sum set opposite such loss : 

For  loss of 
Life Two thousand dollars ($2,000.00) 
Both hands Two thousand dollars ($2,000.00) 
Both feet Two thousand dollars ($2,000.00) 
Sight of both eyes Two thousand dollars ($2,000.00) 
Either foot One thousand dollars ($1,000.00)" 

P a r t  111. "If the insured sustains injuries in any manner specified ill 
Pa r t  I which shall not prove fatal, or cause loss as aforesaid, but shall 
immediately, conti~iuously, and wholly disable and prevent the insured 
from performing each and every duty pertaining to any and every kind 
of business, labor or ocrupation during t h ~  term of such disablemelit. 
but not exceeding three consecutive months, the cornpan? will paT 
indemnity a t  the rate of twenty dollars ($20.00) per meek." 

General Provisions: "(1) I n  every case referred to in  this policy. 
the loss of any member or members shall mean loss by severance at or 
above the ankle or wrist joints; and the ldss of sight of eye or eyes shall 
mean the total and irrecoverable loss of the entire sight thereof." 

"(2) Not more than one of the indemnities qpecified above shall lw 
payable as the result of any one accident." 

" ( 3 )  NO indemnity will be paid for death raused by other meam or 
othfr  conditions than those set forth in P a r t  I or 11, nor will indemnity 
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be paid for loss of limb or sight caused by other means or under other 
conditions than those set forth in P a r t  I, nor in any case where death 
or such other loss does not occur within thirty days from the date of the 
accident. No indemnity will be paid for disability caused by any othcr 
means, or under other conditions than those specified in P a r t  111. I n  
event of specific loss no indemnity shall be paid for loss of tirne." 

4. After the policy mas issued by defendant, and delivered to ant1 
accepted by plaintiff, and a t  a date prior to 21 Kovember, 1925, dc- 
fendant issued and delivered to plaintiff its check for $260.00, in dis- 
charge of its liability under the policy on account of the weekly in- 
derniiity, which it aclniitted; plaintiff did not return said check, tior 11ab 
110 e ~ d o r s e d  it .  I\t the time of the trial, ill May, 1926, the check wah 
in the possession of plaintiff's attorney. Neither plaintiff nor his  a t t o r ~ ~ v  
has offered to return the check to defendant. 

This  is 110 contention that said check, if properly endorsed autl 
presented for payment, will not be paid, according to its tenor. Plaintiff 
has not endorsed the check and presented it for payment berause he roll- 
tends that defendant is liable to him not only for the amount of the 
check, but also for the sum of $1,000.00, on :iccou~it of the loss of hi< 
foot. 

Upon the foregoing facts, the rights of plaintiff and the liabilities of 
defendant, with respect to the subject-matter of this action, are to be 
determined, as correctly held by the tr ial  judge, hy the terms and pro- 
visions of the policy and not by the  receipt. 

The receipt was primarily an acknowledgment by tlt.fendant of tht, 
payment by plaintiff of thc annual p rcmiun~  for a "Federalized Travel 
Aiccident Policy," to be in force for one year from the date of its issnai~cc~. 
I t  is also evidence of a contract by which defendant agreed to issue to 
plaintiff, a policy of insurance such as that  described therein. Tt is ill 
the nature of a "binder," or "niemorandum," such as was lieltl valid ill 
Lea v. Ins. Co., 168 X. C., 475. I t  does not purport to be a policy of 
insurance, or to contain the terms and conditions of a contract of i l l -  

surance. Whether defendant became liable under the tcrrns of the policy 
for which plaintiff paid the premium, on the date of t h ~  rcceipt, or 011 

the date of the actual issuancc of the policy, is not presel~ted by ally 
contention upon this record, for  defendant at the time of its i s sua~~vc  
dated the policy 21 April,  1923. Defendant concedd that it becan~t. 
liable to plaintiff in accordance with the provisions of its Federa l izd  
Trare l  Alccident Policy, on 21 ,\pril, 102.5. I t  therefore dated the policy 
issued thereafter on said date. This  policy was  accep td  by plaintiff. 
up011 its delivery to him after the date on which his foot was amputated. 
and was introduced as evidence upon the trial of this action by plaintiff. 
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I n  his complaint, plaintiff alleges that the policy issued by defendant, 
differed in  material respects from the policy which defendant had agreed 
to issue. This  allegation was denied in the answer of defendant. S o  
issue with respect to this matter was tendered for submission to the jury. 
I n  the absence of a finding by the jury, i n  answer to an  appropriate 
issue, tha t  said policy mas not i n  all respects the identical policy whirl1 
defendant had agreed to issue for the premium paid by plaintiff on 
21 April, 1923, i t  must be held upon all the facts shown by the evidence, 
that  by the issuance and delivery of said policy, defendant complied fully 
with its contract dated 21 April,  1925. The statement printed on the 
back of the receipt, showing in general terms the specific sums which 
mill be paid for specific losses, is no part  of the contract of insurance. 
Graltam v. Ins. Po., 176 S. C., 816. The admission of the statement as 
evidence was error;  i t  was not, however, prejudicial, for t h ~  court ill- 
structed the jury that  defendant's liability to plaintiff for any claim or 
claims for loss resulting from injuries sustained in the wreck of the 
automobile on 28 June,  1925, must be de t~ rmined  by the prorisions of 
the policy, and not by the statenlent printed on the back of the reccipt. 
The  fact that  the policy was actually issued subseqaeiitly to the datcx 
on which the illjuries were sustained, is immaterial upon the facts of this 
case. Rayburn v. C'asualty C'o., 138 3. C., 370. 

Wi th  respect to the claim for loss by plaintiff of his foot, i t  should be 
noted that  the policy provides that  no indemnity shall be paid for loss 
of a limb where such loss does not occur within thirty days from t h ~  
date of the accident. The  accident resulting in injuries to plaintiff's 
foot occurred on 28 June, 1925; the foot mas amputated by the surge011 
on 17 August, 1925. This  was more than thir ty days after the accident. 
r t  is  further provided in the policy that  the loss of a member shall meall 
the loss by sererance a t  or above the ankle or wrist joints. Defendant 
is therefore not liable under the express prorisions of the policy for tht, 
loss of plaintiff's foot, unless such loss was the result of its severance 
within thir ty days from the accident. I t  cannot bc held upon the facts 
established by the eridenee in this case that  there was a loss of a foot 
prior to 17  L4ugust, 1925; defendant is not liable for the loss on said date 
if the provisions of the policy, with respect to the time within which t h ~  
loss shall occur after the accident, are valid. 

The  court instructed the jury tha t  the prorision in the policy that 
defendant should not be liable for a loss of limb by severance unless surh 
loss occurred within thir ty days after the accident, was unreasonable 
and against public policy, and therefore void. The  form of the policy was 
submitted to and approved by the Insurance Commissioner of the Sta te  
of North Carolina as  required by statute. Chapter 106, Consolidated 
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Statutes, subchap. V, Art. 23. Such approval is not conclusive either 
upon the insured or upon the courts of this State; it is, however, entitled 
to great weight upon the contention that it is unreasonable and against 
public policy. We are unable to perceive upon what valid ground the 
limitation upon the insurer's liability can be held void. I n  view of thth 
small premium received by the company for the policy, and the limited 
protection which the insured evidently desired, the provision is not u11- 
reasonable. There was error in the instruction that the provisiol~ in th(. 
policy, relied upon by defendant as determining its liability on account 
of the loss of plaintiff's foot, was void. Defendant's assignment of 1 ~ 1 ~ 1 ~  

based upon its exception to this instruction is sustained. 
Upon all the facts established by the evidence, defendant is not liatd(1 

under its policy to plaintiff for the loss of his foot. I t  i n  liable, howe~er .  
for his loss of time and plaintiff is entitled to recover the sum of $260 
as the weekly indemnity provided in  the policy. Defendant admitted 
its liability for this sum and tendered its check in payment. The check, 
however, although i t  may be that when properly endorsed and presented 
for payment i t  will be paid, is not such legal tender as will sustain the 
plea of payment. Lumber Co. v. Priuette, 178 N. C., 37. Upon all thca 
evidence, the jury should have been instructed to answer the issue<, 
"$260.00, with interest from the date on which said sum. was due." 

I n  view of our decision of the questions presented by defendant's 
appeal, it is not necessary to discuss the assignments of error upon 
plaintiff's appeal. Under the provisions of the policy, there can be a 
recovery of only one indemnity provided for therein. Plaintiff is not 
entitled to recover for the loss of his foot; if upon the facts hc mas 
entitled to recover for such loss, he could not recover for both loss of 
his foot and loss of tinie. He  is entitled to recover indemnity for lnss of 
time only. 

I t  is apparent that there was no error in refusing defendant's ~notiori 
for judgment as of nonsuit. .There must be a 

New trial. 

W. D, MEYER v. W. PERRY REAVES. 

(Filed 26 January, 1!327.) 

Deeds and Conveyances-AlleyeEstoppel In Pais. 
Where the original owner of land in a city block has divided the same 

into business lots through which he has run a ten-foot alley with right of its 
use for the purposes of a hotel he constructed thereon, and has conveyed 
to an owner of a different lot adjoining the alley the right of a like use 
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therein, and has sold one or more of the subdivided lots to a purchaser 
who took with implied notice under registered deeds of the rights in the 
alleyway so conveyed, and also with actual notice, and has permitted the 
purchaser of the alleyway rights to use the same for a period of years, 
and to make heavy expenditures in contemplation of such use: Held, the 
purchaser of the lots adjoining the alley, is estopped in equity to deny 
the rights of the purchaser of the easement to use the same, and the 
principles applying to easements appendent, or appurtenant to lands or 
in gross is not controlling. 

,IPPEAL from Bryson, J., a t  March Term, 1926, of GT-ILFORD. Reversed. 
The facts will be stated ill the opinion. 

King, Sapp & King for plaintif. 
Noyle & Ilar7-ison avd Brooks, Parker & Smith for defendant. 

CLARKSOK, J. C. D. Benbow, on 1 July ,  1909, on-iled a block of land 
in the city of Greensboro, N. C., in the southwest intersection of South 
Elm and West Sycamore streets, about 269 feet on South Elm Strcet 
and 168 feet on West Sycamore Street. This  was subdivided into six 
lots, with an alleyway 10 feet wide in  rear of the six lots that  face 
on South Elm Street, the alley having its mouth in Sycamore Street. 
We are only concerned in this action with lots 1 and 2, as shown on map. 
The first lot 25.6 by 168 feet lies on the south side and is adjacent to 
West Sycamore Street, arid the second lot, 41 by 168 feet adjacent to the 
first lot, and both lie on the west side of and adjacent to South Elm 
Street. The rear lines, over which is the 10-foot alley easement, of both 
lots 1 and 2 facing on South Elm Street, ran to the Lindsay line ( the  
Lindsay land now owned by defendant Reares) and thence with the 
Lindsay line in a northwardly direction. 

C. D. Benbow, on 1 July,  1909, deeded lots 1 and 2 : (1)  Lot 1 to L. H. 
Hole, predecessor in title to Meyer; ( 2 )  Lot 2 to S. B. Adams and W. R. 
Land, predecessors in title to Meyrr. I n  the deed to lot 1 is the followinq 
in regard to the alleyway: "There being hereby reserved for the benefit 
of the grantor, his heirs and assigns, an  easement over, along and upon 
a 10-foot alley in  the rear of the Benbow Hotel building and along thc 
western boundary of the land hereinbefore described, for  purposes of 
ingress and egress, with wagons, buggies or other vehicles, and for all 
necessary purposes. The easement and right of way hereby reserved 
being for the benefit of the grantors hereunder and of all owners of thc 
Benbow Hotel property and their heirs and assigns forever." 

The  following in regard to Lot 2 :  "There being reserved for  the 
benefit of the grantors and his heirs and assigns an  easement over, along 
and upon a ten-foot alley in  the rear of the Benbow Hotel building and 
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along the western boundary of the land liereinbefore described for pur- 
poses of ingress and egress with wagons, buggies or any other vehicles, 
and for all necessary purposes. T o  have and to hold the above-described 
premises, together with the buildings situated thereon and the ease- 
ments and appurtenances thereunto belonging to them, the said party 
of the second part, their heirs and assigns forever. . . . Tha t  the 
easement or right of Tvay over the alley hereinbefore described shall be 
perpetual." 

On 10 July,  1913, W. 13. Stone, J r . ,  was tlic oJvner of Lot 2 with the 
nllcyway right, as set forth above. Deeds from Adams and Land to 
Logan, Logan to Jcunings, Jennings e f  al .  to TT'. IT. Stone, J r .  

W. H. Stone, J r . ,  on that  date purchased an  additional easenient to 
the tcn-foot alley to West Sycaniore Street froin C. D. Benhon. antl 
\rife, which was duly rccorded in Book 245, p. 547. The contract settine 
forth the facts ancl the purchase of Lot 2 by Stone goes on and says: 
"And whereas the Benbow Hotel property formr~rly belonged to Charles 
D. Benbom, and upon sale of the several portions thereof to different 
parties there was a reservation to the said Benhon- of a tell-foot alley 
along the old Lindsay line in tlie rear of the Re~~bon-  Hotel, for the 
benefit of the said Benbow, his heirs arid assigns, and such other person- 
or corporations as were then or should a f t e r ~ w r d s  become ownrrq of 
any part  of said property, known as the Hotel Benbou- property, the 
said Stone har ing  purchased with this reserration of record, but desir- 
ing a grant  of such easernciit to himself as one of tlie owners of a part 
of the Benhow Hotcl property, . . . have giren, granted, bargained, 
sold, and by these prcyents do give, grant, bargain and sell a prrpetual 
easenlerit and right of way over, along, in and upoii an alleyway from 
the rear of the Hotcl Benbow property, city of Greensboro, N. C., ap- 
proximately ten feet wide, running along the old Lindsay line to Warl- 
dell's south line and opening on Sycamore Street, for the purpose of 
ingress and egress, and regress, wit11 wagons, bugqies and other vehicles, 
and for other purposci: of ingress and egress. 7'0 haz*r a n d  f o  hold t o  
fhe  said TV. H.  S tone ,  Jr. .  h i s  heirs and assigns forcwr." 

On 18 October, 1915, TJT. H .  Stone, J r . ,  and xvife (antl L. J .  Duffy,  
viho had a contract from Stone to convey to hiin) joined in  a deed to 
the plaintiff, W. D. IIeyer, recorded in Book 272, p. 597. I n  this deed 
is the following: "Together with a perpetual easement and right of v a y  
over, along and upon a11 alley at the rear of the Hotel Benbow property 
in tlie city of Greensboro, N. C., approximately ten feet wide, running 
along the old Lindsay line to Waddell's south line, and opening in Syca- 
more Street, for the purposes of ingress, egress and regress 71-it11 n agons, 
buggies and other vehicles, and for other purposes of ingress and egress, 
and for a tlefinite clescription of vhicli we deed Benbom and r i f e  to 
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W. H. Stone, Jr . ,  recorded in office of register of deeds of Guilford 
County, in Book 245, page 547. There being hereby reserved for the 
benefit of the owners of the Benbow Hotel property, their heirs and 
assigns, an  easement over, along and upon a ten-foot alley a t  the west 
end of the above-described land, and running along the old Lindsay line, 
for the purposes of ingress, egress and regress with wagons, buggies and 
other vehicles, it  being the easement referred to i n  the deed from S. B. 
Adams and wife et al. to W .  H. Stone, J r . ,  recorded in  the office of 
register of deeds of Guilford County in Book 245 a t  page 542(7), and 
subject to easement i n  deed of Stone to Reaves, Book 272, page 301." 
The  easement conveyed to plaintiff was such as was acquired (1)  under 
mesne conveyances from S. B. Adams and others to W. H. Stone, J r . ;  
( 2 )  Benbow and wife to W. H. Stone, J r . ,  10 July ,  1913. This  convey- 
ance from W. H. Stone, Jr . ,  to plaintiff, W. D. Meyer, was subjeci t o  
easement in deed from Stone to Reaves, which is  as follows: "And 
whereas, the property of the parties of the first par t  (W. H. Stone, 
J r . )  extends back to the property of the party of the second par t  
(W. Pe r ry  Reaves) ; and whereas there is a t  present upon, over and 
through the back end of the property of the parties of the first par t  a 
ten-foot alley abutting par t  of the lot of the party of the second par t  
hereinbefore described, said alley running over the property of certain 
other parties and out to Sycamore Street; and, whereas, the party of 
the second part  is preparing to erect a building on his said lot herein- 
before described, and is desirous of securing a right of way and ease- 
ment over, under and along said alley, and is  especially desirous that  
said alley should never be closed or built upon or over i n  any way so as 
to interfere or obstruct the light of the party of the second pa r t :  NOW, 
therefore, in consideration of the premises and the sum of $150 paid by 
the party of the second part, the receipt of which is hereby acknowl- 
edged, the said parties of the first par t  hereby grant and convey to the 
said party of the second part, his heirs and assigns, a perpetual right 
of way and easenzent over, under and along the said alley leading 
out to Sycamore Streef, as aforesaid, and the said pa:rties of the first 
part hereby contract and agree for themselves, their hairs and assigns, 
that they will never obstruct or build over said alley in any way, the 
parties hereof being fo leave uizobstwded and clear the light and air 
space of ten feet for the bmefit of the part,y of the second part and his 
heirs and assigns, and the party of the second part for the considera- 
tion aforesaid agrees on h i s  part thaf he, i n  like manner, will not obstruct 
the light of the parties of the first part by any structure upon said 
alley." 

I t  will be noted that  the contract or deed of Stone to Reaves was 
dated 1 May, 1915, and duly recorded on 30 June,  11915, Book 372, 



N. (2.1 FALL TERM, 1926. 177 

p. 301. O n  29 October, 1916, the deed was made from Stone to Meyer, 
the plaintiff, and in that deed is set forth the following: "and subject to  
easement in deed of S t o n e  t o  Reaves ,  Book  279, p. 301." 

This deed or contract gave to Reaves (1) what rights Stone obtained 
under the original deed to the ten-foot alley easement, from S. B. 
Adams et al., through mesne conveyances to him; (2)  and also what 
rights that Benbow could convey to Stone under deed or contract dated 
10 July, 1913, recorded 11 July, 1913, Book 245, p. 547. When W. D. 
Meyer bought of W. H. Stone, Jr . ,  Lot 2, he had actual and record 
notice of defendant's rights in the alley and how claimed, and took 
Lot 2 subject to the easement by express terms-"a perpetual right of 
way and easement over, undw and along the said alley leading out to 
Sycamore Street." 

On 30 October, 1917, E. P. Wharton deeded Lot 1 to plaintiff, W. D. 
Meyer, that he acquired through mesne conveyances from Benbow to 
Hole. I n  this deed the same language is used as to alleyway rights as 
used in deed from Benbow to Hole and the mesne conveyances sub- 
stantially the same. 

This action was instituted 4 November, 1925, some eight years after 
the deed to Lot 1 from Wharton to plaintiff. The interesting question 
as to what interest the original owner, C. D. Benbow had, by the 
language used in the deeds in reference to the tcn-foot alley easement 
that he could conrey to Stone, xve think immaterial on this record. To 
be sure, the Reaves property was never a part of the Benbow property, 
and Reaves claims under title from other than Benbow as to the fee 
simple in the land, but his claim to go over the ten-foot alley easement, 
so far  as plaintiff is concerned, is by way of estoppel. Plaintiff pur- 
chased Lot 2 mith full notice of defendant's right to go over the alley 
from Lot 2 to West Sycan~ore Strcet and subject to that easement. 
He  purchased Lot 1 after he had purchased Lot 2, mith full recognition 
that he had made when he purchased Lot 2 that Reaves had a right 
over the alley. He  also had actual and record notice of the deed or 
contract from Benbow, the original owner, to Stone conveying what 
rights he had in the alley which under conveyance to defendant enured 
to his benefit. Whatever right Benbom had by the language in his 
deeds, to convey an easement to Stone, was done after he had conveyed 
all his property and the fee in the alley to the Lindsay (afterwards 
Reaves) line. I t  is not disputed that plaintiff took his deed to Lot 1 
with actual and record notice of a claim of right by Reaves to the 
easement. Plaintiff for some eight years, according to the record, 
recognized the rights of defendant to ingress and egress to the ten-foot 
alley easement opening into West Sycamore Street. 



178 I N  T H E  SUPREME COURT. [I93 

The principle as set forth by plaintiff, as follows, does not apply 
here:  I n  Jones on Easements (ed. 1598)) secs. 25 and 360, the doctrine 
is stated as follows: "Sec. 25. *In appurtenant easernent cannot be con- 
veprd by the party entitled to it separate from the land in which i t  is  
appurtcnalit. I t  can be conveyed only by a conveyance of such land. 
I t  adheres in the land and cannot exist separate from ir. I t  cannot be 
con\-erted into an  easeruent in gross." "Sec. 360: One having a right 
of 11 ny appurtenant to certain land cannot use i t  for the benefit of other 
lancl to which the right is not attached, although such other land is  
within the same inclosure with that  to which the easement belongs. 
Esccpt for this rule the burden upon the s e r ~ i c n t  estate might be in- 
creased at the pleasure of the owner of the donlinant estate. This  rule 
is, therefore, applicable nhethcr the n a y  was created by grant, reserva- 
tion, prescription, or as a way of necessity. I n  either case the way is  
created by grant ,  either express, presumed, or implied. The way is  
granted for the benefit of the particular land, and its use is limited to 
sucll land. I t s  use cannot be estendccl to other land, nor can the way 
be conrerted into a publlc way without the consent of the owner of the 
scrvient estate." W o o d  v. ITTood~ay ,  160 N. C., a t  p. 1 9 ;  Hales v. 
R. R. ,  172 N. C.,  104;  Mordecai's Law Lectures, 2 ed., p. 469. The 
principle of "increasing the servitude" does not apply, but that  of 
estoppel does. 

"TFThere a recital is intended to be an agreement of both parties to 
admit n fact, i t  estops both parties." Bigc.10~ on E s t ~ p p e l ,  6 ed., p. 
401; F o r t  7!. . l l l c n ,  110 N. C., p. 183; Had?/  v.  ~ t b d a l l a h ,  198 N. C., 
p. 43. 

Plaintiff then took deed to Lot 2 under a distinct c,lear agreement 
that it was subject to an  easement that  defendant had ingress and egress 
over the ten-foot alley opening into XTest Sycamore Street. When he  
purchased Lot 1 he had already recognized and agreed that  defendant 
had a tcn-foot nllcy cagemcnt to West Sycamore Street ; therefore, by 
his solemn agreement, he  is  estopped to deny t h ~  fact. 

"Wliere a person has, with k n o ~ l e d g e  of the facts, acted or conducted 
hiniself i n  a particular manner, or asserted a particular claim, title, or  
right, he cannot after~vards assume a position inconsi5,tent with such 
act, claim, or conduct to the p r c j u d i c ~  of another." 18 Cyc., p. 785; 
I I o l l o m a n  c. R. R., 172 PI'. C., 376;  C o o k  I*. Sink,  190 Y. C., a t  p. 626. 
See Freeman v.  Ramsa?~, 189 N. C., 790; 21 C. J., p. 1202. 

Although as to Lot 1 there may be no privity or privy in  title, yet 
plaintiff, as to Lot 2, took it subject to clear recital and agreement that  
defendant had right of contract, called easement, that  affected Lot 1, 
and he purchased Lot 1 with full  knowledge of all the facts and had 
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agreed to the  use of the  alley by Reaves before h e  purchased Lot  1. I n  

good conscience, i n  l aw and  equity, he  is  not now permit ted to  repudiate  
his  accepted agreement a s  to  the  use of. t h e  alley over Lot  1 a n d  take  a 
position prejudicial  to the  r igh ts  of defendant. As to  Lots 1 and  2, 
plaintiff is estopped to make  th i s  claim. 

F o r  the reasons giren,  t h e  judgment  is 
Reversed. 

B. R .  LACY, TREASCRER OF THE STATE OF NORTH CAROLISA. v. H A R T F O R D  
ACCIDENT AND I N D E N N I l Y  C O l I P A S T  A X D  NATIOSAL SURETY 
COJIPANP. 

(Filed 26 January, 1027.) 

Ey special contract I~etween the bailor and bailee, the liability of the 
latter mag be enlarged to that of insurer, and he may he held responsible 
for cotton %tored bj- it in its ~varehouse as  bailee, and stolen therefrom. 

Where iuitler a coi~tract of hnilinent the hnilee receives certain bales of 
cotton and stores them in his warehouse. under agreement to return the 
identical bales upon return of the warehouse receipts in the manner pro- 
ritlcd in the contract, the liability of the hailee is that  of insurer, and it  
is linhlr in damages when it is prevented by theft from performing its 
contract, though without negligence on itq part. 

3. Same-Statutes-Cotton Warehouses-State Treasurer.  
Under the provisions of the stntute to provide improred marketing 

facilities for cotton, C.  S ,  JW7 et scq., and the rules and regulations 
made by the State Roard of Agrivulture in pursuance thercof. 3 C'. S.. 
4925(h), arid the warehouse receipts. made negotiable by statute, etc., 
C. S., 4926(k) ,  thc warehousemnn's liability to the State after it  has paid 
the bnilor for his stolen cotton, or the one entitled by the proper transfer 
of the certificate, is not dependent upon the e ~ e r c i s e  of clue care by the 
~varehonseman, or the abcence of negligence by its employees or agents, 
for within the intent and meanir~g of the statute the liability of the 
mnre11ousem:rn is that of insurer. 

APPEAL by plaintiff f r o m  Barnhi l l ,  J., a t  th i rd  Apr i l  Term,  1986, of 
WAKE. N e w  tr ia l .  

A l t  the  session of 1919 t h e  General  Assembly enacted a lam entitled, 
"An act to  1)rovitle improved market ing facilities f o r  cotton" (Publ ic  
Laws 1919, cll. 1 6 8 ;  C. S., 4907 et  seq.), a n d  i n  1921  passed a n  act  
under  the  same title enlarging the  fo rmer  act  and  providing i n  sec- 
tion 21, "Chapter 168 of the  Publ ic  L a m  of one thousand nine hundred 
a n d  nineteen, and  al l  other l a m  and  clauses of laws i n  so f a r  only as  they 
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conflict with the provisions of this act are hereby repealed." Public Laws 
1921, ch. 137; 3 C. S., 4925a and 492511. Pursuant to ihis act a ware- 
house was organized in the town of Benson, in Johnston County, and 
bonded as a warehouse under the North Carolina State Warehouse 
System, with Simon P. Honeycutt as local manager or warehouseman. 
On 1 September, 1923, Honeycutt, in compliance with the act and the 
rules and regulations authorized and adopted thereunder executed his 
bond in the sum of $6,000 with the defendant National Surety Com- 
pany as surety, and on 10 November, 1923, executed a similar bond in 
the sum of $4,000, with the defendant Hartford Accident and Indem- 
nity Company, as surety. The condition of each bond was as follows: 
"Now, therefore, if the said principal shall faithfully perform all his 
obligations as a warehouseman under said act, and such additional obli- 
gations as a warehouseman arising during the period of such license, or 
any renewal thereof, as may be assumed by him under contracts with 
the respective depositors of cotton in such warehouse, tben this obliga- 
tion shall be null and void and of no effect; otherwise to be and 
remain in full force and virtue." 

On 3 November, 1923, the North Carolina Cotton Growers Coopera- 
tive Association of Raleigh deposited with Honeycutt, the local manager, 
fifty-six bales of cotton, and Charles Johnson 85 Brother, of Benson, one 
bale, all which were received by Honeycutt and stored in the Renson 
Cotton Warehouse. Receipts or certificates were issued to the deposi- 
tors in accordance with the provisions of the act. Some time thereafter 
these depositors, being ready, able, and willing to pay d l  charges, lia- 
bilities and liens due the local manager or the warehouseman and to 
surrender the receipts or certificates, demanded  deliver,^ of the cotton 
deposited by them and the local manager or warehouseman failed to 
return the cotton to the depositors or to either of them. The depositors 
then made demand upon the plaintiff, and he paid to the North Caro- 
lina Cotton Growers Cooperative Sssociation $7,966.46, and to Charles 
Johnson & Brother $158.93, in consequence of the failure of the local 
manager or warehouseman to return the cotton which they had deposited 
in the warehouse at  Benson. 

The defendants alleged in their further defense that the cotton had 
been lost or destroyed, but not by any act, neglect, or default of the 
local manager or of the warehouse, but notwithstanding the exercise of 
due care the local manager was not able to make delivery of the cotton 
and could not be held to respond in damages. 

The verdict and judgment were as follows: 
This cause coming on to be heard and being heard before his Honor, 

M. V. Barnhill, judge, and jury, at  the Third April Term, 1926, of this 
court, issues were submitted to and answered by the jury as follows: 
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1. Were the fifty-seven bales of cotton delivered to the warehouse 
under contract of the North Carolina and United States Warehouse 
Act and regulation for cotton warehouses thereunder and receipts 
issued therefor? Answer : Yes. 

2. I f  so, did said Warehouse Company fail to redeliver said cotton 
upon tender of said receipts and payment of charges, etc.? Answer: 
Yes. 

3. Was the failure of said Warehouse Company to redeliver cotton 
due to causes other than default or neglect on the part of said mare- 
houseman, S. P. Honeycutt ? Answer : Yes. 

4. Was the failure of said Warehouse Company to redeliver said 
cotton caused by breach by Honeycutt of any of the terms of said 
warehousing act or regulations adopted thereunder or the terms of said 
contract as embraced within said receipts? Answer: Xo. 

I t  is thereupon considered, ordered and adjudged that plaintiff re- 
cover nothing of the defendants in this action, and that defendants go 
without day and recover of the plaintiff their costs to be taxed by the 
clerk of this court. 

The plaintiff excepted and appealed. 

Attorney-General Brumrnitt and Assistant Attorney-General h'ash 
and I .  M .  Bailey for, plaintiff. 

S. Brown Shepherd and Ruarlc & Fletcher for defendants. 

ADAMS, J. I t  is insisted by the defendants that the relation existing 
between the owners of the cbtton and the warehouseman was that of 
bailor and bailee, and that there is not sufficient evidence to subject the 
warehouseman's bond to liability for loss of the bales which were re- 
ceived and stored. The circumstances tend to show that the cotton mas 
stolen-the defendants say without any default or neglect of the local 
manager and without any act subjecting them to liability in damages; 
and according to the verdict the warehouseman's failure to deliver the 
cotton upon demand of the owners was not due to his neglect or default. 
The plaintiff contends that the warehouseman by virtue of a special 
contract became liable as an insurer; that the first and second issues 
should determine the controversy; and not only that the third and 
fourth were unnecessary, but that the instruction in reference to them 
is not free from error. I n  our owinion the larceny or loss of the cotton 
does not relieve the warehouseman's bond of liability. 

Tn Hanes v. Shapiro, 168 N.  C., 24, 29, i t  is said: "In all ordinary 
classes of bailment losses occurring without negligence on the part of 
the bailee fall upon the bailor. The bailee's liability turns upon the 
presence or absence of negligence. I n  some exceptional kinds of bail- 
ments, as in case of carriers or innkeepers, there is a special liability, 
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approximating that  of an insurer, but, generally speaking, there can be 
no recovery against a bailee for loss or  damage to the property, in the 
absence of negligence." But  the responsibility usually imposed by the 
lam upon a bailee may be enlarged or diminished by sptxial agreement. 
B y  express contract he may make himself an  insurer;  and as a rule he 
does this when he binds himself in a penal bond to perform the duties 
of his office without exception. '(There is an established difference be- 
tween a duty created merely by lam and one to which is added the obli- 
gation of an  express undertaking. The  law does not compel to impossi- 
bilities; but it is a settled rule that  if performance of an express en- 
gagement becomes impossible by reason of anything occurring after the 
contract was made, though unforeseen by the contracting party, and 
not within his control, he  will not be excused." Boyden I:. U .  S., 13  
Wallace, 17, 20 Law Ed., 527. 

The  principle is approved in  our o ~ v n  decisions. I n  Robertson I:. 
Lumber Co., 165 N .  C., 4, the defendant hired the plaintiff's boat and 
agreed to keep i t  in good repair and return it in good condition. An 
employee of the defendant ran  the boat over an obstruction in the river 
and damaged i t ;  and with respect to the defendant's liability Brown, J., 
said:  "This is sufficient evidence of negligence, even if it  is necessary 
to prove negligence. But  under the contract as testified to by Hopkins, 
i t  is only necessary to prove a breach of the contract, viz., that  the boat 
was not kept i n  good repair nor returned in good condilion." True,  i n  
this case there was an af f i rmat i~e  answer to the issue of negligence, and 
this is referred to in Sawyer 2). Wilkimon, 166 N. C., 497. Nevertheless 
the binding force of a special contract is  there recognized and indeed 
is  stressed later i n  the case of Cooke v. Venr7er Co., 169 N. C., 493. I n  
the latter case the Court remarked: "The parties may, h o ~ ~ e v e r ,  substi- 
tute a special contract for  the contract implied in lam. I n  such cases 
the express agreement determines the rights and liabilities arising from 
the bailment. The  bailee may be relieved of all liabi::ity, or he may 
become an  insurer. A bailee may thus become liable, irrespective of 
negligence or fraud for a breach of the bailment contract. . . . I t  
is stated in the record that  the "defendant agreed to redeliver the barge 
in  as good condition as when received, ordinary wear and tear excepted." 
Under such contract the defendant is  liable for the return of the barge - 

i n  as good condition as when received, unless prevented by the act of 
God or the King's enemy." See, also, Be71 v. Bowen, 46 N .  C., 316; 
Martin v. Cuthbertson, 64 N.  C., 328; Austin v. Miller, 74 N.  C., 274; 
Clark v. Whitehurst, 171 N.  C., 1. 

The immediate question, then, is this:  Does the record disclose a 
special contract which enlarges the responsibility of the warehouseman 
beyond the principles usually applied to the bailment relation? 
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The  purpose of the statutes should be clearly understood. Onr  object 
is to gire the cotton crop the standing to which i t  is  entitlcd '(as col- 
lateral in the commercinl world." C. S., -1925(a). I n  administering 
the statutory proxisions the  board of agriculture is eniponeretl to make 
and enforce such rules and regulations as may be ncce5sarg to make 
effective the purpose s f  the law and to prescribe reasonable charges for 
storage. Sec. -1925(b). Bonds arc  reqnired of thc superintendent and 
enlploycc~s; an11 to l ) r o \ i t l ~  an i~itlemnif,vinp fund to cover ally loss iiot 
corrrcd by the boiltls arid to p r o ~ i d e  for inakii~g the n-arehouse receipt 
unirtrsal ly acceptable as collateral, on each bale of cotton ginned in 
Sort11 Carolina during a spcrificd time tnenty-fire cents to bc collected 
by the ginner mas to be paid illto the Statc treasury. Secs. 4!3'35(d) 
and 1 9 X ( e ) .  I t  is important to note in this coni~ectiori that the tax 
to provide a11 indemiiifyirig fund is not tlie priinary source from which 
any default is to be made good. The  tax is  intended to corer any 10s; 
not covcred by the bonds, thus constituting the bonds, as was said by 
Jusficc H o k e ,  "the primary fund from nhich  to make good the default 
of their respective principals." Lacy c. Indemkzity Co., 189 S. C., 24, 
33. Any person ovming cotton may store i t  and receive all the benefits 
accruing from State management; and vhen  the owner stores it the local 
nmiager shall, if not preriously clone, have it graded ancl stapled. Fo r  
cotton thus stored an  official negotiable receipt, of the form and design 
approved by the board of agriculture, shall be issued under the seal and 
ill the name of tlie S ta te  of Kor th  Carolina, upon the surrerider of 
which the warehouseman shall deliver the identical cotton for which the 
reccipt is given. Secs. 4925(i) and 49251k). These receipts are trans- 
ferable by written assignment and actual delivery and the cotton vhich  
they represent is to be delirerable only uhcn they are  physically pre- 
sented for cancellation. Each official negotiable receipt carries the ab- 
solute title to the cotton i t  represents. See. 4925(1). The  superin- 
tendent shall insure, or shall require the local manager to insure, and 
to keep insured for its full value all cotton on storage, and shall aid and 
assist the owner to secure and negotiate loans upon the receipts issued. 
Secs. 4925(q), 4925(r) .  

Complpi~ig with section 4925(b), the board of agriculture made and 
promulgated certain rules ancl regulations governing the administra- 
tion of the warehouse system, announcing as one of the benefits that  
cotton stored in varehouses licensed under the State system should be 
fully protected a t  all times from loss by fire or  theft, and providing in  
the original negotiable warehouse receipt that  upon the return of the 
receipt properly endorsed and the payment of all charges and liabili- 
ties due the local manager, the cotton for which it was issued should be 
returned to the depositor or his order, the State guaranteeing the integ- 
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r i ty of the receipt. The  obligation of the bond extends to and includes 
contracts whiah may be made by the warehouseman with those who 
store their cotton; and the express agreement in  the receipt to return 
the cotton evidently refers to the "identical cotton" mentioned in section 
4925(k).  While not inadvertent to the general rule stated above that  
a mere promise to return the cotton would not indicate an  intention to 
enlarge the ordinary liability of a warehouseman as bailee, we are con- 
vinced that  the act of 1921 ( 3  C. s., 4925(a) et seq.), together with 
the bond, the receipt, and the rules and regulations which are made a 
part  of the record, and which the appellees say is a part  of the act, was 
intended to make the warehouse receipt, not only negotiable, but in the 
words of the statute, "universally acceptable as collateral." Sec. 4925 (e). 
Manifestly the Legislature did not intend that  this object should be 
defeated, or that  the guaranty of the State should incur the hazard of 
loss, by holding the warehouseman to a rule of liability no more exact- 
ing than that  of exercising due care. The  special coqtract enlarged 
the responsibility of the warehouseman beyond the rule which usually 
prerails in the law of bailment. The  act of 1921 contemplates the 
operation of a warehouse system without profit or loss b,y the State and 
emphasizes the necessity of insuring the security of the system "beyond 
any reasonable possibility of loss." Sec. 4925(p) ; Lac,y v. Indemnity 
Co., supra. 

We are  referred by the appellees to the United States Warehouse Act, 
particularly to section 21, which provides that  the warehouseman shall 
deliver the stored product upon demand made by the holder of the 
receipt "in the absence of such lawful excuse." It is only necessary to 
cite section 29 : "Nothing in this act shall be construed to conflict with, 
or  to authorize any conflict with, or  i n  any way to impair  or limit the 
effect or  operation of the laws of any State relating to warehouses." 
U. S. Compiled Statutes, 1918, sec. 87473/4jj; ibzd., 1925, sec. 
87473/4mm. We are likewise referred to C. S., 4048 and 4061, providing 
respectively that  the warehouseman must deliver the goods "in the ab- 
sence of some lawful excuse provided in  this act," and that  he shall be 
liable for any loss or in jury  to the goods caused by hie failure to use 
reasonable care;  but these sections are a part  of the law applicable to 
warehouses generally under the law of bailment, and these restrictive 
clauses were no doubt purposely omitted from the act 3f 1921, which 
repealed all conflictihg laws and clauses. 

We think the defendants are liable as insurers, and upon this theory 
the case should be tried and determined. 

New trial. 
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R. J. HOLLOWAY, ADMIXISTRATOR OF WATTS HOLLOWAY, V.  A. ELSIE 
MOSER. 

(Filed 26 January, 1927.) 

The guard has no authority to kill one convicted of a misdemeanor 
while fleeing to escape, without his offering resistance or showing any 
menace or show of force in doing so, or doing anything that would sug- 
gest danger to  the person of the guard. 

2. Sam-Actions--Civil Liability. 
A civil action will lie to recover damages of a guard for unlawfully 

killing n convict under his charge convicted of a misdemeanor, ~ ~ I l i l e  the 
deceased mas endeavoring to escape. C. S., 160. 

3. Same-Statutes-Felons-Misdemeano-Common Law. 
The provisions of C. S., 7745, relate to the authority of a convict guard 

in preTenting the escape of those under his control, who are convicted of 
a felony justifying the guard in using any means neceswry to pre\ent an 
escnpe even to the taking of human life, under justifiable circumstances, 
and does not apply when the one attempting to escape has been only 
convicted of a misdemeanor, the common law applying in such instances. 

4. Criminal Law-Statutes-3fisdemeanorf+-Common Law-Declaratory 
Statutes. 

The offense of breaking prison after being lawfully confined, C. S., 
4404, making it  a misdemeanor, is in caqe of imprisonment for a misde- 
meanor, and is declaratory of the commor~ law. 

5. Convicts-Felons-Misdemeanants--Clothing-Escape. 

One of the intentions of the Legislature in enacting C. S., 7730, 7731, 
requiring a distinct difference in dress between those convicted of a 
felony and misdmeanants, was to apprise the guard over them of this 
difference, and where the guard has unlawfully killed one in the latter 
class while endeavoring to escape, he may not avoid the consequences of 
his act upon the ground that he could not tell for which offense the 
prisoner had been sentenced. 

L ~ P ~ E A L  by  plaintiff f r o m  Oglesby, J., a t  September Term,  1926, of 
F ~ R S ~ T I ~ .  

Civil action to  recover damages f o r  the  death of pIaintiff's intestate, 
alleged to have  been caused by  the  wrongful  act, neglect o r  defaul t  of 
the  defendant. 

O n  motion of t h e  defendant, made  a t  t h e  close of plaintiff's evidence, 
judgment  was entered a s  in case of nonsuit,  f r o m  which t h e  plaintiff 
appeals,  assigning error. 

J .  F .  Jordan and F.  B. Hendren for plainfig. 
Swink, Clewwnt, Hutchins & Feirnster for defendant. 
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STACY, C. J. The facts are these: On 1 June,  1925, plaintiff's intes- 
tate, Watts  Holloway, was tried in the recorder's couri; of the city of 
Winston-Salem, conricted of carrying a concealed weapon in riolation 
of law, and sentenced, under a special statute, to six months on the 
county roads of Forsyth County. H e  was assigned to Camp No. 1, 
orer which the defendant was superintendent and guard. The  defend- 
ant  was also a deputy sheriff of the county. Two days thereafter, on 
3 June ,  while ~vorking onc of the roads of the county, the defendant 
ordered the guards in cllargc to take the force of convicts, about forty 
in  number, including plaintiff's intestatc, to a place of' safety until a 
blast of dynamite could be discharged. On returning to their work, 
f o l l o ~ i n g  the csplosion of the dynamite, Watts  Holloway attempted to 
escape by running across tllc field and into a thicket about one hundred 
pards a r a y .  One of the guards, F. %I. Reid, callcd thrce or four times 
to thc plaintiff's intestate to halt,  and shot a t  him as 1 1 ~  ran alvay, but 
missed him. Tlic d ~ f e n d a n t  thereupon ran  out by the side of the road, 
called to plaintiff's illtestate to halt, nhich  he failed to do, and just as  
he was entering the thicket, running at full speed, the defendant shot 
him in the back and killed him almost instantly. The  father of the 
deceased brings this action as administrator to recorer of the superin- 
tendent and guard of the convict camp damages for the death of his  son, 
which he alleges was caused by the ~vroagful  act, neglect or default of 
the defendant. C. S., 160. 

The only question presented by the appeal is vihether plaintiff, under 
the evidence adduced, is entitled to have his case submitted to the jury. 
We think he is. iSue17 v. Derricotf, 161 Ma., 259, 23 L. R .  A. 
(3. S.), 996. 

Let i t  be observed a t  the outset that  plaintiff's intestate mas not a 
felon. nor was he offering forcible resistance to the guards or under- 
taking to escape by overpowering them. H e  was a 6,sdemeanant at- 
tempting to escape by flight, without endangering the life or limb of 
those who had him in l a d u l  custody a t  the time. 

I t  is  provided by C. S., 7745, that  when a convict, or several com- 
b i n d ,  shall offer violence to any officer, overseer or guard, or Pother 
convict, or attempt to do any in jury  to the building or workshops of 
the State prison, or shall attempt to escapt; or shall resist or disobey 
any lawful command, the officer, overseer or guard shall use any means 
necessary to defend himself, to e n f o ~ c e  the observance of discipline, to + .  
secure the person of the offender and to prevent an escape. 

Under this enactment it is no doubt the law that  a guard or overseer - 
of penitentiary convicts would be justified in  using a r y  means neces- 
sary to prevent an escape, even to the taking of the convict's life, if 
need be. Jackson v. State, 76 Ga., 473; 30 C. J., 42. Bu t  this statute, 
we apprehend, was intended to apply only to the management of con- 
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ricts  who are felons, or  who hare  been sentenced to the State prison- 
all of ~ r - ? ~ o n ~  are  felons, C. s., 4171--and has no application to the dis- 
cil3line of misdemeanants who have been sentenced to tlie county roads. 
We are tliereforc rcnlittctl to the common law, in the absence of any 
statntc cowring thc subject, for guidance in asccrtaininq the rights and 
linbilitieq of the parties under circumstances such as t l~ose  disrlosed by 
thc p r iwn t  rccord. 

By the, conlinon law an officer, in s cnsc of felony, n7as perinittcd to 
use all force nccesqnry to capture the felon, eren to slaying him  hen 
in  flight. I n  t h ~  case of a m i s t l e m ~ a ~ ~ o r ,  hovprcr, the nrle Tras dif- 
fcrcmt. 7'hc officer could dcfentl himself, if resisted, even to the tak- 
ing of life, but if the offender werc simply fleeing and not resisting, he 
had no right to kill. I t   as thought that  to permit the life of one 
charged with a mt rc  midemcanor  to be taken. ~vhen  not resiqting, hut 
only fleciiig. noultl, aside from its inhu~nani ty ,  be productive of more 
coil than good. 

The reaqon for thc distinction is ohrious. Ordinarily, the security of 
person and property is  not endangered b r  a misdemcanant hcing a t  
large, n.11ile the safety and security of society require the speedy arrest 
and punishment of a felon. 

Bishop says : "The justification of homicide happening in the arrest 
of persons charged with misdemeanors, or breaches of the peace, is 
subject to a different rule from that  which we hare  been laying d o r n  in 
respect to cases of felony; for, generally speakina, in misdemeanors it 
17-ill he murder to kill the party accused for flying from the arrest, 
though he cannot otherwise be overtaken, and though there be a war- 
rant  to apprehend h im;  but m d c r  circumstance?. it  map  amount only 
to manslaughter, if it appear that  death was not intended. . . . 

"But in misdemeanors and breaches of the peace, as ~ r c l l  as in casrs 
of felony, if the officcr meet ~15th  resistance and the offender is killed in 
the struggle, the killing will be justified." 2 Bishop on Criminal Law, 
sees. 662-3. 

The  same rule may be found in the works of the other common-law 
writers. 

Hale  in hi9 Pleas of tlie Crown, p. 481, says: "If a gaoler be 
assaulted by his prisoner, or if the sheriff or his minister be assaulted 
in  the execution of his office, he is  not bound to give back to the wall; 
but if he kills the assailant, it  is in law adjudged se d~fendendo, though 
he  gires not back to the wall; the like of a constable or watchman, for 
they are ministers of justice, and under a more special protection in  
the execution of their ofice, than private persons. 

"But if the prisoner makes no resistance, but flies, yet the officer, 
either for fear ;hat he, or some other of his party will rescue the pris- 
oner, strikes the prisoner, whereof he  dies, this is murder, for  here was 
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no assault first made by the prisoner, and so i t  cannot be se defendendo 
in the officer. 

"And here is the difference between civil actions and felonies. I f  a 
man be in danger of arrest by a capias in debt or trespass, and he flies, 
and the bailiff kills him, i t  is murder;  but if a felon flies, and he  cannot 
be otherwise taken, if he be killed, i t  is no felony, and in that case the 
officer so killing forfeits nothing, but the person so assaulted and killed 
forfeits his goods." 

I t  mas suggested on the argument that  a distinction should be made 
between a case where a person is attempting to avoid arrest, and where 
he i~ endeavoring to escape after arrest. I f ,  however, the offender be 
in flight, and is offering no resistance to the officers a t  the time, then 
we apprehend the law to be the same whether he flee to avoid arrest or 
to escape from custodv. Bishop on Criminal Lam, sec. 664; Wharton on 
Homicide, secs. 212-214. 

Forcible resistance to the esecution of legal warrants, whether by 
felons or misdmeanants, is not allowed in this jurisdiction. As against 
those who defy its decrees and threaten violence to its officers, the law 
commands that  its writs be executed, peaceably, if they can; forcibly, if 
they must. S.  v. Garrett, 60 N.  C., 144. An officer, in making a n  
arrest or preventing an escape, either in case of felony or misdemeanor, 
may meet force with force, sufficient to overcome it, even to the taking 
of life, if necessary. S. v. Dunning, 177 N .  C., 559. And he is not 
required, under such circumstances, to afford the accused equal oppor- 
tunities with him in the struggle. R e  is rightfully the aggressor, and 
he may use such force as is necessary to overcome any resistance. H e  
is not bound to put off the arrest until a more favoral~le time. S. v. 
McMahan, 103 N .  C., 379; S. v. Gosnell, 74 Fed., 734. "His duty i s  to 
overcome all resistance, and bring the party to be arrested under physi- 
cal restraint, and the means he  may use must be coextensive with the 
duty, and so the law is written." Black, J . ,  in S. v. Fuller, 96 Mo., 
165. I f  the offender put the life of the officer in  jeopardy, the latter 
may se defendendo slay h im;  but he  must be careful not to use any 
greater force than is reasonably and apparently necessary under the 
circumstances, for necessity is the ground upon which the law permits 
the taking of life in such cases. Head v. Martin, 85 K,y., 480. I t  has 
been said, however, that where officers of the law, engaged in  making 
arrests, are acting in good faith, and force is required to  be used, their 
conduct should not be weighed in  golden scales. S. v. Pugh, 101 N.  C., 
737; S. v. Mc-Winch, 90 N.  C., 696. 

Animadverting generally on the subject in S. v. Bryant, 65 N. C., 
327, wherein the right of a private citizen to arrest a felon without a 
warrant was involved, Reade, J., delivering the opinion of the  Court, 
said : 
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"Extreme measures, therefore, which might be resorted to  in capital 
felonies, would shock us if resorted to in inferior felonies. But, in any 
case where extreme measures are resorted to in making arrests, i t  must 
appear that  they were necessary, and that  the felon could not be other- 
wise taken. I t  should be noted, also, that  the cases where extreme 
measures have been justified have usually been cases where the felon has 
actually resisted. No man mould attempt to arrest a felon if he were 
not allowed the advantage of orercoming the resistance without sub- 
jecting himself to peril. H e  need not, therefore, engage with the felon 
on equal terms, but may overcome resistance with superior force, even 
to the extent of killing the felon if i t  be necessary. Yet i t  is said:  ' I t  
behooveth them to be very careful that  they do not misbehave themselves 
in the discharge of their duty, for if they do, they may forfeit this 
special protection.' Foster, ch. 8, sec. 18, p. 319. 

"In the quotation from Hale, supra, i t  i s  said that  killing the felon 
may be justified if he 'resists or  flies.' This  would seem to put resist- 
ance and flight upon the same footing. Bu t  this must be understood 
with some modification. I n  case of resistance and conflict, the resistance 
must be overcome then and there, because, not only is the arrest of the 
felon involved, but the safety of him who is  rightfully making the 
arrest. ~ b t  ordinarily there is not the same urgency in  case of flight; 
for, although he be not arrested then and there, yet he may be arrested 
at another time and place. So i t  would seem that, a t  any rate, there 
ought to be pursuit, or a certainty of escape, before killing could be 
justified; else how does i t  appear that  he 'could not be otherwise 
arrested?' " See, also, i n  this connection, S .  v. Stancill, 128 N. C.,  610, 
and S.  v. Campbell, 107 N .  C., 953. 

I t  is  universally held that  an  officer has no right to kill one who 
merely flees to avoid arrest for a misdemeanor or to effect an  escape 
from such arrest, even though it may appear that  by no other means 
can the accused be taken or recaptured. 13 R. C. L., 875. I t  is better 
that  he be permitted to escape altogether than tha t  his  life be forfeited, 
while unresisting, for such a trivial ofl'ense. Caldzvell v. State, 41 Tes., 
86. "The law values human life too highly to,give an  officer the right to 
proceed to the extremity of shooting one whom he  is  attempting to 
arrest for  a violation of a municipal ordinance in  order to prevent his 
escape, even though the offender cannot be taken otherwise." Hill, C. J., 
in Holmes v. State, 5 Ga. App., 166, 62 S. E., 716. 

There would seem to be no difference in principle between the duty 
of an  officer, and the means he may employ, to hold a misdemeanant, 
after arrest and before conviction, and the duty  of a guard to prevent 
his escape after he has been convicted and committed to h is  custody. 
Reneau v. State, 2 Lea (Tenn.), 720, 31 Am. Rep., 626; U .  S .  v. Clark, 
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31 Fed., 710; Thomas v. Kinkead, 55 Ark., 502, 15  L. R. :I., 558; 
S. v. Turlington, 102 Mo., 642 ; 2 Brill's Cyclopedia Grim. Lam, see. 692. 

True, i n  S. v. Sigman, 106 N .  C., 728, i t  was said:  "After an  accused 
person has been arrested, an officer is justified in using the amount of 
force necessary to detain him in custody, arid he may kill his prisoner 
to prevent his escape; provided, i t  becomes necessary ( 1  Bishop Cr. Pr.,  
see. 618)) whether he be charged with a felony or a misdemeanor." Bu t  
this language, i t  should be remembered, was used in  refu-ence to a case 
where one under arrest makes forcible effort to free himself. I n  the 
case then before the Court the prisoner sought to be apprehended by the 
officers had entirely escaped, and was fleeing to avoid arrest, when one 
of the offibers, being unable to overtake him, fired a t  the accused. This  
was held to be an  unlawful assault on the part  of the officer. Hence, 
there was no occasion for deciding whether the shooting would have 
been justified if it  had heen done in  an effort to prevent an escape by 
flight. Indeed, in the very same case it was also said : ''But a r e ry  
different principle prevails where a party charged with a misdemeanor 
flees from an  officer, who is entrusted with a criminal warrant, or  
r.apias, i n  order to avoid arrest. T h e  accused is  shielded in that  event, 
even from an  attempt to kill with a gun or pistol, by the merciful rule 
~vhich forbids the risk of human life or the shedding of blood in order 
to bring to justice one who is charged with so trivial an offense, when i t  
is probable that  he can be arrested another day and htlld to answer." 
Similar rulings were approved in S.  v. Dunning, 177 N .  C., 539; Sossa- 
mon v. Cruse, 133 N. C., 470; S.  v.  S t a n d ,  125 K. C., 606; S. v. 
Pugh, 101 N. C., 737; S. I ? .  XcSinch,  90 N. C., 605; S. v. Bryant, 65 
N.  C., 327, and S. v. Stalcup, 24 N .  C., 50. See, also, S. v. Finch, 177 
X. C., 509, for a valuable discussion of these principles. 

In Rrnca11 1.. S fa f e ,  2 Lea (Tenn.) ,  720, the facts were that  one 
Vineprct  Thomas was committed to jail for  failure to pay a fine and 
cost in assault and battery, a misdemeanor, and in  the execution of a 
~nitiinalis, issuccl by the justice of the peace for the purpose, Reneau, a 
constable, started with Thomas to the county jail, accompanied by 
another as guard. On the route Thomas started to run  and make his 
escape. Sei ther  officer pursued, but after commanding him three times 
to halt, and not being obeyed, Reneau fired t ~ v o  shots a t  Thomas, one of 
which took effect, killing him almost instantly. The oificer was tried 
and convicted of an unlawful homicide, manslaughter, and this was 
affirmed on appeal. 

Speaking to the subject i n  Brown u.  Weaver, 76 l\.Iiss., 7, Whit- 
field, J., says: "In Mr.  Bishop's new Criminal Law (8th ed., sec. 647, 
par. 3, note I ) ,  Mr .  Bishop cites Jackson v. State, 76 G-a., 473, to the 
proposition that  'after an  arrest, whether for felony or miedemeanor, or  
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during an  imprisonment, the life of the prisoner may be taken, if neces- 
sary to prevent the escape.' That  was the case of a guard killing a con- 
vict in the penitentiary, who, he supposed, was trying to escape. I t  sup- 
ports the proposition that  an  officer may kill a convicted felon trying to 
escape from imprisonment for felony, but it furnishes no support to the 
doctrine that  an  officer may kill a misdeineariant who is  merely effecting 
his escape after arrest, or from imprisonment for mere misdemeanor, 
by simply running array. I f  Mr. Bishop means merely to say that mhen 
a misdemeanant, after arrest, tries to 'break away,' violently resisting 
or assaulting the officer, the officer may kill him, as in self-defense, to 
prewnt  the infliction of a felony upon himself, the doctrine is sound, 
and not in conflict with the cases he criticizes. But  if he means to say, 
as we understand him, that  an  officer may kill a misdemeanant whom 
lie has arrested, and who eludes the officer, and gets away from him 
~vitliout resisting the officer, and n-ithout employing any force, while 
such misdemeanant is effecting his  escape merely by rurming away, 
thcn such doctrine is not sound, in our judgnwnt, and is unsupported 
by the authorities. 3 Russell or1 Crimes ( 6  ed.), p. 132, Ilolro1jd, J., 
saying: 'An officer must not kill for  an  escape, vhere  the party is i n  
custody for a misdemeanor.' XcLain,  in his  Criminal Law (1507), 
fee. 298, approvcs Rcn~nu 7'. Sfate, supra, criticized by Mr.  Bishop, 
and lays d o ~ r n  the doctrine we h a w  annonnced, and points out the very 
distinction we hare  just above d ra~vn ,  as being the only ground of sup- 
port for N r .  Bishop's docstrine. saying : 'It is probable, liowe~-er, that  
e ~ r n  as to preventing escape, the officer is justified in taking life only 
to prerent escape for felony, or ~vhcre. the offense being a misdemeanor, 
in resisting force with force, his ov7n life is put in peril, and not ~ r h e r e  
h~ takc.3 life merely to prerent escape of one charged with a misde- 
memior.' Substituting for '~vhcre his own life is put in peril,' 'where, 
in killing, he does so to save his own life, or prevent tlic infliction of a 
felony upon himself,' this is tlie sound doctrine." 

I t  is p r o ~ i d e d  by C. S., 4404, that  if any person shall break prison, 
being lawfully confined therein, or shall escape from the custody of any 
snpcrinteuderit, guard or officer, he shall be guilty of a misdemeanor. 
'I'hiq, it appear;, is only tleclaratory of the common lam, so far  as mis- 
demeanauts are concerned, and has thr  effect, as held in S. e. Brown, 
82 S. C., 585 ,  of reducing tlie common-lax- felony of prison-breaking 
to a misdemeanor. 

As we have seen, at the common law, r i t h  its regard for human life, 
a n  officer attempting to arrest an offender for a misdemeanor, or  to 
prevent his escape after arrest, was not permitted to kill mhen the 
accused Tvas simply fleeing. And i t  is  not believed that  the law in  this 
respect has lost any of i ts  humanity. We have found no expression of 
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the law-making body in this State which would seem to make it more 
rigorous or to restrain its mercy. C. S., 4393, was not intended to 
have such effect. Certainly, without legislative authority, the severity 
of a remote age ought not to be exceeded in  dealing with those convicted 
only of small offenses. 

The suggestion that the defendant could not tell whether plaintiff's 
intestate was a felon or a misdemeanant, and that he acted in good 
faith, thinking that he had a right to shoot, cannot excuse him, if, in 
fact, he had no such right under the law. Campbell v. People, 55 Col., 
302, 133 Pac., 1043. I t  was no fault of plaintiff's intestate that the d e  
fendant failed to observe the class of criminals to which he belonged. 
By C. S., 7730, it is made the duty of the several judicirtl officers of the 
State, in assigning any person to work the public roads of any county, 
to designate in each judgment that such as may be convicted of a felony 
shall wear felon's stripes, and such as are convicted of a misdemeanor 
shall not wear felon stripes. 9 n d  by C. S., 7731, it is made unlawful 
for any superintendent of convicts, or other person in authority, to 
work persons convicted of a felony in other than the uniform of a 
felon, or to clothe a person convicted of a misdemeanor in the uniform 
of a felon. No doubt, one of the purposes of the Legislai,ure in enacting 
these statutes, and requiring that felons and misdemeanants be dressed 
differently, was to enable those having them in charge to distinguish at 
a glance the class to which each belongs. Such measure3 should be em- 
ployed to secure misdemeanants, assigned to work on the public roads, 
as will enable the guards to hold them in custody without resorting to 
unlawful means. 

There was error in entering judgment as of nonsuit. This will be 
reversed and the cause remanded for trial before a jury. 

Reversed. 

STATE v. L. E. REVIS. 

(Filed 26 January, 1927.) 

1. Statutes-State Policy-Convicts-PunishmentConstitutiona Law. 
The policy of the State involving the power of the Legislature to au- 

thorize corporal punishment to be administered to refractory or unruly 
convicts sentenced to work on the county roads, is for the Legislature to 
determine, and whether there is any constitutional restraint thereon, is 
a matter for the courts to decide. 

2. Constitutional Law-Convicts-Corporal PunishmentStatutes. 
Where a public-local law provides for whipping to be administered to 

convicts sentenced to work upon the roads as an extreme necessary 
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means to enforce discipline, safeguarded in respect to its being humanely 
administered after due notice to the offender, under proper rules and 
regulations, with report to the commissioners of the county to which 
the local law applies, making it a misdemeanor for the one designated to 
do so brutally or without mercy: Held, the statute is not inhibited by 
any provision of our Constitution and is a valid enactment. C. S., 7723. 
7728; Constitution, Art. XI, see. 1. 

APPEAL by defendant from judgment rendered on a special verdict 
by Stuck, J., a t  August Term, 1926, of BUNCOMBE. 

Criminal prosecution tried upon a n  indictment charging the defend- 
ant  with an  assault upon one Lee Cody, 16  August, 1926. 

I t  was shown on the t r ia l :  
1. That  the defendant is  now, and has  been for the past six years, 

superintendent of the prison camps d 3uncombe County. 
2. Tha t  all prisoners confined in  the prison barracks or prison camps 

of said county are divided into three classes, based on their conduct, as  
follows : 

"Class A. Shall  include all those prisoners who have given evidence 
that  they will, or who i t  is  believed will observe the rules and regula- 
tions and work diligently and are likely to maintain themselves by 
honest industry after their discharge. 

"Class B. Shall  include those prisoners who have not as yet given 
evidence that  they can be trusted, but are competent to work and are 
reasonably obedient to the rules and regulations of the institution. 

"Class C. Shall include those prisoners who ha re  demonstrated that 
they are incorrigible, have no respect for  the rules and regulations and 
seriously interfere with the discipline and effectiveness of the labor of 
the other prisoners." 

This  classification is identical with that  set out in C. S., 7723, for the 
governance of penitentiary convicts. 

,Is a reward for good behavior, prisoners are entitled to be promoted 
from a lower to a higher class with progressively larger freedom; and, 
as evidence of demerit for  bad conduct, they are subject to demission 
from a higher to a lower class. 

3. Tha t  only convicts assigned to "Class C," under the above rules, 
are subject to corporal punishment as provided by chapter 328, Public- 
Local Laws 1923, and only then after all other means of discipline have 
failed of proper results. 

4. That  Lee Cody was conricted of highway robbery, assault, and 
prison breach, sentenced to the common jail of Buncombe County for a 
term of twelve months and assigned to work upon the public roads of 
said county, and on 22 March, 1926, was sent to the prison camp of 
which the defendant is  superintendent. 
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5 .  That  on or about 1 July,  1936, the said convict, who was strong 
and able-bodied, well and capable of working, having previously been 
assigned to "Class C,j7 as above designated, became mutinous and un- 
ruly, refused to work or labor as he was required to do, refused to obey 
orders of the guards (used obscene language in  the hearing of women 
travelers on the highway), declined to observe the prison rules, and con- 
tended that  the superintendent had no right to whip hinl or  to disciplinc 
him for his misconduct. 

6. That  the rules of the camp, adopted and prolr~ulgated by the 
county board of commissioners, under authority of and agreeable with 
the provisions of the statute, were well known to the recalcitrant pris- 
oner, and he was duly warned of the results to follow if he continued 
to persist in his course of mischievous wrongdoing. 

7 .  That  after all other means of discipline had failed, it being ap- 
parent that  the prisoner, by his  unruliness, was determined to test the 
right of the defendant to whip him, thereby rendering i t  necessary to do 
so in order to maintain authority in the camp, the defendant, in strict 
conformity with th r  provisions of the statute and the rules adopted 
in pursuance thereof, proceeded to whip the prisoner privately, in the 
presence of two persons of good moral character, with a leather strap 
two feet in length, two inches wide and one-eighth of an  inch thick, 
striking the prisoner, who was dressed in his prison clothes, six licks 
across his back and hips. 
8. That  the whipping so administered wai i ~ o t  done in a crurl or un- 

merciful manner. 
9. Tha t  the superiritendent made and kept a record of the offrnsrs for 

which the prisoner was whipped, the number of h lom inflicted, tllr 
names of the witnesses present, and reported the same, within ten days 
thereafter, to the board of commissioners of the  count,^ for prcserra- 
ticn as a public record and to be kept open to public i~ spcction, as rc- 
quired by the statute. 

Upon thr facts found and declared by the jury, a special verdict of 
guilty was rendered under appropriate instructions from the court, not 
because the whipping was c r u d  or unmerciful, but for  he reason that. 
in t h r  opinion of the presiding judge, all corporal punishmrnt of con- 
\-icts is illegal, even ~~-1 len  administered under statutory authority and 
in strict complinnce therewith. From the judgment entered on tlic 
wrdict ,  the defendant appeals, assigning error. C. S., 4649. 

Attorney-Gcncral Bmmvti f t  and l s s i s t a n f  ALfforne!/-Gcnera7 S a s h  
for the State. 

J .  TI'. H a p r s  and Ma14 I T V .  H ~ o w n  for defendant. 
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STACY, C. J., after stating the case: The  immediate question pre- 
sented is whether the Legislature has the power to authorize the mhip- 
ping of convicts as a necessary means of discipline in the management 
of able-bodied men convicted of crime and assigned to  work on the 
public roads of Buiicombe County. I n  its ultimate effect, the case in- 
volves the power of the Legislature to deal, in a similar manner, with 
the management of incorrigible and unruly convicts throughout the 
State. Thc  constitutionality of sections 8 and 9 of chapter 328, Public- 
Local L a w  1923, is  tlie only point raised by the appeal. 

Let i t  bc observed in the outset that  the question for decision is not 
oue of wisdom or policy, but one of power. The  Legislature alone may 
determine the policy of the State, arid its will is supreme, except where 
limited by constitutional inhibition, which exception or limitation, 
when invoked, presents a question of power for tlie courts to decide. 
- 1 I n r b u ~ y  v.  X a d i s o n ,  1 Cranch, 137. But  even then the courts do not 
undertake to say what the law ought to be; they only declare what it is. 
ITTood L I .  Braszc~ell, 192 N. C., 588. To interpret, expound, or declare 
n-hat the law is or has been, and to adjudicate the rights of litigants arcx 
judicial powers; to say what the law shall be is  "legislative." Chisholrn 
1 % .  Gcorgia,  2 Dall., 432; I i i l h o u ~ n  c. l ' h o r n p ~ o n ,  103 U. S., 192. 

This results necessarily from the character of the structure which ha.+ 
been ordained and established by the people for the government of the 
Statc. Every student knows that ,  in North Carolina, those who mwkt 
the laws determine their expediency and wisdom, but they do not ad- 
minister therri. The  chief magistrate, who executes them, is no: 
allowed to judge them. To another tribunal, the judiciary, is give11 the 
,lutliority to pass upon their constitutional ralidity, "to the end that  it 
be a gorernment of l a m  arid not of men." Long  v .  IT'afts, 183 K. C., 99. 

I t  can make no difference whether the judges, as individuals, think 
111 or well of the manner in  which the Legislature has dealt with x given 
cubject, for, so long as the law-making body stays n-ithiii the b o u ~ ~ d s  of 
ihc Constitution, its acts are free from judicial interference. 3fusX.1.cri 
1 % .  c'. X.. 219 U. S., 3.26. I t  is  only when the General Assembly under- 
takes to excced t h ~  grant of legislative authority, made to it in the 
organic Ian-, that  thc~ courts are directed to restrain its action. S. r .  
Lewis, 148 S. C., 626. Such is one of the functions of the judiciary 
under a constitutional form of government like ours, but it can go no 
furthcr in this respect. I - ' P ~ S O T L  21. D o u y h f o n ,  186 K. C., p. 725. 

Speaking to the question in S. v .  U u m e t f ,  170 N. C., 735, I l o k . ~ .  J . ,  
said:  "It is the accepted position in this State that our Constitution ill 
vesting the General Assembly with legislative authority, conferred and 
intended to confer upon that  body all the 'legislative porrrers of thp 
English Parliament or other government of a free people,' except where 
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restrained by express constitutional provision or necessary implication 
therefrom," citing Thomas v. Sanderlin, 173 N.  C., 329, S. v .  Lewis, 142 
N. C., 626, Black Constitutional Law ( 3  ed.), sec. 351, as authorities 
in support of the position. 

The courts are limited to the exercise of judicial power by the same 
instrument which limits the Legislature to a given field of operation. 
R. R. v. Cherokee County, 177 N .  C., 86. Unconstitutional acts of the 
Legislature may be rendered harmless by the courts in individual cases, 
when properly presented, but for the courts to strike down valid acts 
of the Legislature would be wholly repugnant to, and at variance with, 
the genius of our institutions. For this reason, every presumption is 
indulged in favor of the validity of an act of the law-making body. 
.ldkins v. Children's Hoswital. 261 U.  S.. 525. 

L C  

Again, it should be remembered that we are dealing with a case 
where all other means of discipline had failed of proper results, and it 
is the judgment of the Legislature, as well as of the responsible authori- 
ties in charge, that, in such a case, corporal punishment should be ad- 
ministered as a necessary means of maintaining order and authority in " 
the convict camps. I t  seems to have been the deliberate purpose of the 
rrfractory prisoner to defy the law and to challenge its authority. 
Roone v. State, 76 Tenn., 739. His  conduct was highly reprehensible, 
and, if the statute be valid, the treatment accorded him was not unlaw- 
ful. (See paragraphs 5 and 6 of statment of facts above.) 

As pertinent to the instant case, the declaration of policy by the 
Legislature has been made in no uncertain terms, as witness the follow- 
ing from chapter 328, Public-Local Laws 1923, applicable to Bun- 
combe County : 

"Sec. 8. That when any prisoner or convict committed to or being 
worked on said roads becomes unruly, so as to make it necessary to 
whip said prisoner or convict, the superintendent in charge of the camp 
shall call in two persons of good moral character to witness the whip- 
ping, and the superintendent shall keep a record of the offense for 
which said prisoner was whipped, the number of blows idlicted, and the 
names of the witnesses present, and report the same within ten days to 
the commissioners of the countv of Buncombe: Provided, no guard or - 
other person in charge, except the superintendent, shall whip a prisoner 
or convict; and any superintendent who shall whip a cor~vict or prisoner 
in a cruel and unmerciful manner shall be guilty of a misdemeanor and - " 

fined or imprisoned, in the discretion of the court. 
"Sec. 9. That a complete record shall be kept by the superintendent in 

charge of all whippings, and his reports, required by this act to be 
made to the commissioners of the county of Buncombe, shall be filed and 
maintained as public records and open to public inspection." 
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I t  is conceded that if the Legislature had the power to enact this 
statute, containing the above provisions, then the defendant ought to be 
acquitted, for, with respect to the whipping administered to Lee Cody, 
it is admitted that he did no more than the statute allows. McDonald 
v. State, 6 Ga. ilpp., 339. We are, therefore, face to fac? with the 
bare question as to whether "flogging," which is administered in neither 
a cruel nor unmerciful manner, may be employed, with legislative sanc- 
tion and after fair  notice, as a necessary means of discipline in the 
management of unruly or refractory convicts. Westbrook v.  State, 133 
Ga., 578, 18 Ann. Cas., 295, 26 1;. R. A. (I. S.) ,  591; 21  R. C. L., 
1178. We can find nothing in the Constitution which prohibits the 
Legislature from pursuing such a policy, and this is the only question 
presented bv the defendant's appeal. People v. TT'right, 10  X. I-. 
Sup., 288. 

I t  ought to be observed, however, that the permission to prescribe such 
discipline and to administer corporal punishment, as a dernier ressort, 
is not unlimited by the statute. His  Honor was in error in assuming, 
as it appears from his judgment he did assume, that the whole matter, 
including the adoption of rules, as well as their enforcement, is to be 
turned over to "irresponsible guards." I t  is expressly provided that no 
guard or other person in charge, except the superintendent, shall whip 
a prisoner or convict; and it is further provided that if any superin- 
tendent shall whip a convict or prisoner in a cruel and unmerciful man- 
ner, he shall be guilty of a misdemeanor and fined or imprisoned, in 
the discretion of the court. 

Article XI, sec. 1, of the Constitution provides: "The following pun- 
ishments only shall be known to the lams of this State, viz. : Death, im- 
prisonment with or without hard labor, fines, removal from office, and 
disqualification to hold and enjoy any office of honor, trust or profit 
under this State." 

There are those who question the wisdom, and even the right, of the 
State to take life, or to inflict the death penalty, as a punishment for 
crime, but, in the face of the above prorision and the number of electro- 
cutions that take place annually in this State, none can deny the power 
of the Legislature to prescribe the death penalty. Indeed, capital pun- 
ishment is a fact accomplished in North Carolina, and i t  is not l i k ~ l p  
to be abolished soon. 

A constitutional grant carries with it the necessary power of esecu- 
tion, and in the absence of specific prohibition, the Legislature may 
employ such means of execution as, in its judgment, may seem needful, 
advantageous, or appropriate. XcCullock c. Maryland, 4 Wheat, 407; 
Breuteri~s v.  Day, 265 U .  S., 545. 
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By the same token, the power of the Legislature to prescribe inipris- 
onment with hard labor as a punishment for crime must be conceded. 
This is also a fact accomplished under numerous laws of the State. 
But  it is  said that  the word "only," appearing in the above quotation, 
piohibits any punishment not therein designated. Can it be that  under 
this section, the Sta te  may proride for the arrest and tr ial  of criminals, 
sentence them, after conviction, to '(imprisonment with hard labor," 
and then be forced to stop with the judgment pronounced, because i t  
has no power to execute its decrees? W e  cannot think so. Such a hold- 
ing by this Court would be to declare unlawful every kind of prison 
discipline of a punitory nature whatsoever, and to announce a doctrine at 
once palsied and impotent, so f a r  as the management of convicts is  con- 
c3erned. Even the most ardent opponents of corporal punishment as a 
means of prison discipline would not go so far ,  and yet such would be 
the logical result, if the Court should declare the present act unconstitu- 
tional. I t  would stay the hand of the Legislature in  dealing with the 
subject of prison discipline in any manner looking to the adoption of 
punitory measures. '(This constitutional provision has no direct appli- 
cation to the discipline required in our jails and penitentiaries, for if 
so i t  would prevent solitary confinement, restriction of rations, and 
other reasonable punishments that  are in customary use in prisons and 
penitentiaries." Cladc, C. J., in  S. v. X i p p e r ,  166 3. CI., 272.  

T h e  argument directed against the constitutionality of the act proves 
too much;  it is like "a vaulting ambition which o'erleaps itself and 
falls on t'other side.'' 

The  very next sentence in  the Constitution, following the one above 
quoted, clearly sanctions the employment of disciplinary means as a 
matter separate and distinct from the punishment prescribed in the 
judgment of the court. I t  says : "The foregoing provision for imprison- 
ment with hard labor shall be construed to authorize the employment 
of such convict labor on public works or highways,.or other labor for 
public benefit, and the farming out thereof, . . . Provided, that 
no coririct whose labor may be farmed out shall be punished for ally 
failure of duty as a laborer, except by :I responsible officer of the 
State," etc. 

The Legislature has interpreted this provision to mean that  prison 
discipline of a punitory nature may be authorized and committed to 
responsible officers for enforcement. 111 consequence of this construc- 
tion, we find sections 77-23 and 77-28 of the Consolidatcd Statutes con- 
ferring such authority on officials of the State prison in certain clesig- 
nated cases. T h e  statute now before us, applicable to Buncombe County, 
was enacted in 1923. Similar statutes hare  been passed for other 
counties. 
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There are several expressions in  our Reports to the effect that, i n  the 
opinion of some of the judges, corporal punishment by flogging cannot 
be upheld as a lawful practice in  the absence of direct statutory au- 
thority. S.  v. ~ l l i n r h e r ,  172 N. C., 895;  S. c. Norris ,  166 hT. C., 441; 
S. v. S ipper ,  ibid., 272. Bu t  w e n  in  these cases, a majority of the 
Court was not willing to go so far .  l I o k e ,  J . ,  nr i t ing  the prevailing 
opinion in  S i p p . ' ~  case, said:  "These statutes clearly contemplate that  
the control and discipline of convicts and particularly in reference to 
their punishrncnt, corporal or other, shall be pursuant to rules forinally 
made and published by the board of county cominissioners, or their 
duly authorized agents, arid I would not liesitate to hold that  these 
rules should be humane, reasonably designed to affect the well ordered 
governance of convicts, a i d  that, in their prominent features, they 
should be made known bfforehand to each and every prisoner, tliat they 
may live and act wit11 kuonlcdge of the penalties attendant on diso- 
bedience. I11 applying such a stantlard, I arn not prepared to sag that  
nelrer, under any circumstances, ir corporal punishment permissihle, 
or that  carefully prepared rules, looking to such result, are, i n  all 
instances, unla~vful ;  but the question is not presented 011 this appeal, 
for there is  no proof or suggestion that  there were any rules or regula- 
tions of any kind whirh authorized. the punishment inflicted in the 
present case." 

&\nd i11 X i n r h e ~ ' s  cuso, 13mu~1, .J., delivering the opinion of the Court, 
iaid:  "The kind of ~unisl imeii t  that  may be i~iflictecl i n  order to enforce 
obedience to discipliiie upoil tlic part  of c o n ~ i c t s  engaged in ~vorking 
the public roads of the Sta te  is a difficult problem of serious importance 
addressed to the ~visdonl of the General Ilssembly. . . . I f  the con- 
vict is  returned to iail because hc  will not vork ,  he acconi~lishes his 
purpose. I t  is  what he desires, and i t  destroys entirely the efficiency of 
a sentence to hard labor upon tlic roads. I f  the convict system of work- 
ing the puklic roads is to bc maintained, some kind of summary punish- 
rnent must be inflicted in order to corri~wl the unruly conrict to work and 
in order to enforce discipline arid obedience to autiloritv. I f  this cannot 
be done, the system mag as well be abolished." 

Tlir reasons assigned by the leariled tr ial  judge for holding t h .  
present statute uiicor~stitlition:il are, n P think, niore properly ndtlrcssetl 
to tllr question of policy, vhicll is a matter for the Legislature, than to 
the qucstion of poner, ~ ~ l i i c h  alone tlic court? map consider. We hold 
that  the statute. here cliallengetl, is a valid exercise of the legislatiw 
power. l lny  objection to its provisions, on the ground of alleged im- 
policr, should be addressed to t l ~ c  legislative branch of the gorernment. 

Let the cause be remanded with direction tliat a verdict of not guilty 
Iw entered on the sprcial findings of tlic jurc. ,C. I , .  Xoorc,  29 S. C., 228. 

R ~ r e r s e d .  
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STATE O F  NORTH CAROLINA, o x  RELATION OF SALISBURY JIORXIS PLAX 
COMPANY, AND THE SALISBURY MORRIS PLAN COMPANY v. J O H S  
JIcCANLESS A N D  CHARLES &fcCANLESS, ADMI~IS~RATORS O F  S B 
JICCANLESS; TV. A. McCANI,ESS, SURETY; AIRS. G. I?. 1IcC.INLESS. 
WIDOW ; JOHN McCANLESS, CHARLES JIcCANLESS, AIRS LENA 
BUSBY, MRS. MARY KORWOOD, X R S .  KATE HEGE,  'AT. F. JIcCAN- 
LESS, W. A. McCANLESS, MRS. CARRIE HAJIMEII, S. B. AlcCAN- 
LESS, JR., HEIRS AT LAW AND DISTRIBUTEES OF K .  R JICCAKLESS, DE- 
CEASED. 

(Filed 26 January,  1927.) 

Courts-Equity-Superior Courts--Jurisdiction-Actions - Executors  
and Adminis t ra tors-Final  Accounts-Clerks of Courts-Demurrer. 

Under the  equitable principles and  the  provisions of C. S., 135, con- 
firmatory thereof, a suit  may be maintained in the  Superior Court to 
enforce a judgment against  t he  personal representatives of the  decedent 
af ter  final account has  been filed with the  clerk of the  court having 
jurisdiction of the  administration of the  estate to surcharge and falsify 
the  final account filed therein, and a demurrer to the  complaint sufficiently 
alleging the  fac ts  t h a t  fa l l  within this principal on the  ground that  the  
clerk of t he  court  had  exclusive jurisdiction, i s  bad. 

S a m e P a r t i e s .  
Held ,  under the  facts of th is  case, where i t  is  alleged tha t  the adminis- 

trators,  the  widow of the  deceased, his heirs a t  law,  received of the 
falsified final account filed with and accepted by the clerk, a benefit, by 
reason of which the  plaintiff's judgment against  the  administrator re- 
mained unpaid, the  joinder of the administrators personally and indi- 
vidually, the sureties on the  administration bond, and the  widow a n d  
heirs a t  law, was  proper, and a demurrer on tha t  ground was bad. 
C. S., 355, 135. 

Pleadings-Demurrer. 
,Upon demurrer t o  the complaint only the  fac ts  alleged in the  pleadillgs 

will be considered by the courts, and the  additional allegations of the. 
defendant i n  his demurrer mill be considered a s  a speaking demurrer.  
C. S., 5 l l ( B ) .  

Actions-Parties-Subject-Matter - D e m u r r e r  - Pleadings - .411ientl- 
ments-Statutes-Severance of Action. 

An action will not be dismissed upon demurrer to  he complilint on 
account of a misjoinder of parties and causes of xction when the causes 
of action alleged against  the  several defendants grow out of a common 
liability, or  the  same subject of action or  transaction connected with th r  
same subject of action, and in proper instances the  court will require the 
pleadings to  be made more definite by amendment, C. S., 537, or the court 
may decide t h a t  several causes of action have been improperly joined ant1 
allolT the  pleadings to conform thereto upon such terms a s  a r e  just, ant1 
order the  action t o  be divided into a s  many actions a s  ;Ire necessary for 
the  proper determination of the  controversy. C. S , 510. 
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APPEAL from B~.yson, J., a t  May Term, 1926, of ROWAN. Reversrd. 
Complaint, in substance: (1)  Plaintiff is a corporation doing a 

general Morris P l a n  business; (2)  defendants, J o h n  and Charles McCan- 
less duly qualified as administrators of estate of N. B. XcCanless and 
gave bond with W. A. McCanless and J. D. N o r ~ ~ o o d  as  sureties. (3 )  
The other defenclants are the heirs a t  lam of 3. B. McCanless, deceased, 
and Mrs. C. F. NcCanless, the widow. (4)  On 14  July,  1923, the ad- 
ministrators, John  and Charles McCanless, filed in  the clerk's office a 
purported final settlement of N. B. McCanless' estate. (5)  On 11 July,  
1923, the plaintiff instituted an  action in  the Superior Court of Roman 
County against John  and Charles NcCanless, administrators of N. B. 
McCanless. At  May Term, 1925, a judgment was obtained against the 
defendants, administrators, for the sum of $4,000 and interest. ( 6 )  
That  on 1 February, 1922, the administrators filed with the proper 
State and United States officials the inheritance tax and Internal  
Revenue tax inventory; that  the inheritance tax inventory sworn to bv 
the administrators, filed with the clerk of Rowan County and with 
State Revenue Commissioner, showed that  the real and personal prop- 
erty of the intestate, S. B. McCanless, amounted to $212,216.68. 
(7)  Tha t  according to what purports to be the "final settlement" filed 
by said administrators i n  the clerk's office of Rowan County, personal 
estate aggregated $12,148.62, of which $1,114.80 refund on Federal tax. 
Paid  to clerk for State inheritance tax $1,952.73, for U. S. $4,283.68. 
T o  calculate the tax, i t  was based on the personal estate of the deceased 
to be worth $146,065.68, after deducting debts, etc. That  according to 
inheritance tax inventories the administrators paid to the heirs a t  law. 
including themselres, about $20,000 each. (8 )  That  defendants, ad- 
ministrators, and as il~dividuals, wrongfully and contrary to law only 
charged themselves with personal estate less than $11,000, and then 
unlawfully and wrongfully gave credit as disbursements $1,953.73 
inheritance tax paid State and $4,283.68 paid the United States Gov- 
ernment-taking nearly on?-half for purpose of paying inheritance 
tax;  paid themselres $111.48 exclusive of about $20,000 paid each; that  
this is all shown on purported "fiiial settlement"; that  the settlement is 
incorrect and not according to law mid the full amount of their intes- 
tate's estate has not been accounted for. (9)  That  plaintiff at May 
Tcrm, 1925, Rowan County Superior Court, obtained judgment against 
said administrators for $4,000 and interest. It Tvas found under issue 
presented that the administrators did not a d ~ e r t i s e  for creditors, as 
required by C. S., 45; that  the defendants collectively and jointly are 
liable and indebted to the plaintiff i n  the amount of said judgment; 
that defendants, W. A., Charles and John l\lcCanless are liable and 
indebted to plaintiff for amount of said judgment; that  purported final 
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settlement filed by the  administrators should be set aside, declared in- 
correct and void. They should be charged as individuals with amounts 
$1,952.73 and $4,283.68 paid by them as  inheritance tax f rom personal 
estate of their intestate; that  W. A. NcCanless is ndebted to and 
liable to plaintiff on the aforesaid administrators' bond to extent of said 
judgment. J. D. Norwood, the other surety, is insolvent and is  not 
made a party. (10) That  the sums before mentioned, $1,952.73 and 
$4,883, charged against the estate as  inheritance taxes, and $111.48 
paid to defendants as distributees should be declared assets belonging to 
the estate so f a r  as the judgment is concerncld and required to refund to 
the administrators to use and benefit of the plaintiff !o the extent of 
$4,000, interest ant1 cost. I f  defendants fail and refuse to pay into 
court or  pay plaintiffs' judgment, then plaintiff recover a n  individual 
judgment against John  and Charles McCanless, as administrators, and 
their surety, W. 3. McCanless, to the extent of $4,000, interest and cost, 
and according to the terms and conditions set out i n  bond of adminis- 
trat ion;  that  plaintiff also recover a joint judgment against each of de- 
fendants to be discharged upon payment of the amount due plaintiff as 
l ierethore stated; '(that plaintiff is entitled to a joint judgment against 
each of the defendants, as provided by section 59 of the Consolidated 
Statutes of Kor th  Carolina, and is further entitled to an  individual 
judgment against John Xccanless,  Charles NcCanless, and W. A. 
McCanless, pursuant to the bond of administration filed by them in 
the clerk's office of Roman Superior Court;  that  the d~fendants ,  John 
McCanless and Charles McCanless, as administrators of the estate of 
N. B. BIcCanless, having misapplied the assets of the estate of their 
intestate, and having failed to account for all the personal estate of said 
intestate, and having paid inheritance taxes as set forth in this com- 
plaint, which they should not have paid, and having failed to charge 
tliemselves up  with the $20,000 paid each of the tlistributees, as set 
forth in their inheritance tax inventory, antl having charged the estate 
the sum of $1,054.i3, as commissions for administering said estate, and 
then having paid each of the distributees $111.48, the aforesaid com- 
missions amounting to $1,034.73, should be disallowed antl should be 
ordered paid into court to be applied, together with the aforesaid 
items, on the aforesaid judgment of the plaintiff. Wherefore, plaintiff 
demands judgment: (1 )  Tha t  it recover julgment against the defend- 
it~lts, John  NcCanless, Charles McCanless, antl W. A. McCanless, on 
tho aforesaid administration bond the sum of fifty thousand dollars to 
be discharged by paying plaintiff the sum of $4,000 costs and interest, 
; ~ n d  the cost of this action. ( 2 )  Tha t  it recover judgment against the 
defendants jointly for the sum of $4,000, cost and interest, as set out in 
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judgment marked Exhibit 13, rendered a t  N a y  Term, 1925, of Rowan 
Superior Court, and that  each be required to pay into court his  pro 
rnta par t  to the extent of said judgment, and costs of this action. 
(3)  Tha t  the purported final settlement filed by the aforesaid adminis- 
trators be set aside and declared void, and that  said administrators and 
their bondsrlien he charged with the actual amount belonging to the 
estate of their intestate. (4) Tha t  plaintiff recover a n  indiridual judg- 
ment against each of the defendants as qet forth in  the complaint; for 
costs, and for such other and further relief to which the plaintiff may 
be entitled, either in law or equity." 

The  following judgment was rendered by the court below: 
"(I) That  the court has no jurirdictiorl of the person of the defend- 

antq or of the subject of the actioil for the reason that  plaintiff in its 
complaint is seckiug to collatcmlly attack n final settlemrllt filed by thtl 
administrators of N. B. XcCanless, deceased, in the office of the clerk 
of the Superior Court of Roman County; and for the further reason that 
the clerk of the Superior Court of Rowan Couuty has exclusive original 
,jurisdiction to correct, modify, surcharge, or set aside a final settlement 
of administrators of a deceased. 

(2)  On the ground that  the complaint does not state facts sufficient - 

to constitute a cause of action for the reason that  the complaint does 
not allege and sho~i- that  demand has been made upon the administrators 
to  correct their final settlement filed before the clerk, and that  the said 
administrators ha7-e failed or refused to correct the same; or that 
clrmand has been made upon the clerk to set aside final settlement, or 
that the clrrk had rrfused to do so; and that  no exceptions or appeal 
hare  been taken before the clerk, and no notice to reopen mas given 
either to the administrators or to the clerk of the Superior Court;  and 
for the further reason that  the plaintiff is seeking to compel contribu- 
tion against the heirs of the deceased without alleging that  the personal 
(>state of the deceased has been exhausted, but, on the contrary, alleges 
that  there is ample and sufficient personal estate to pap plaintiff's claim. 

The  court being of thc opinion that said deniurrer should be sus- 
tained, i t  is now, therefore, ordered and adjudged that  the defendants' 
demurrer to said complaint be, and the same is hereby sustained, and 
that  plaintiff's action is  hereby dismissed a t  the cost of the plaintiff." 

The  plaintiff assigned error in suqtnining the demnrrer and dismiss- 
ing the action, and appealed to the Supreme Court. 

P. S. Carltoa and R. Lee Wr igh t  for plaintiff. 
Walter H .  Woodson, John C. Busby and Hmyden Clement for de- 

fendants. 
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CLARKSON, J. The defendants demur: (1) That the court has no 
jurisdiction of the person of the defendants or of the subject of the 
action; (2) the complaint does not state facts sufficient to constitute a 
cause of action. 

Defendants contend as to the first ground of demurrer: That plain- 
tiff in its complaint is seeking to attack collaterally a final settlement 
filed by the administrators of N. B. McCanless, deceased, before the 
clerk of the Superior Court of Rowan County, and that the clerk alone 
has exclusive original jurisdiction to correct, modify, surcharge or set 
aside a final settlement of the administrators. 

I n  Horney v. Mills, 189 N.  C., at p. 728, it is said: ('If the facts 
alleged in  the complaint, admitted to be true, upon consideration of the 
demurrer, and construed liberally, with every reasonable intendment 
and presumption in favor of plaintiff, constitute a cause of action, in 
favor of plaintiff and against defendant, the demurrer must be over- 
ruled; otherwise the demurrer must be sustained." Smith v. Smith, 190 
N. C., p. 764. 

I n  Houston v. Dalton, 70 N. C., at  p. 664, Bynum, J., held: "The 
allegations of the complaint present a case of equitable jurisdiction only, 
according to our old judicial system, and when such is the case, thc 
action is properly instituted in the Superior Court. So a bill to sur- 
charge and falsify an account, which is the nature of the action now 
before us, was always brought in the court of equity. Adams' Eq., 222 ; 
X u r p l ~ y  v. Harrison, 65 N. C., 246." 

Public Laws, 1876-7, ch. 241, sec. 6, is now C. S., 135, which is as 
follows: "In addition to the remedy by special proceeding, actions 
against executors, administrators, collectors and guardians may be 
brought originally to the Superior Court at  term time; and in all such 
cascs it is competent for the court in which said actions are pending to 
order an account to be, taken by such person or persons as said court 
may designate, and to adjudge the application or distribution of the 
fund ascertained, or to grant other relief, as the nature (of the case map 
require." 

Connor, J., in Fisher v. Trust Co., 138 X. C., p. 98, said: "The juris- 
diction of courts of equity to entertain administration suits, at the 
instance of creditors, devisees or legatees has been uniformly recog- 
nized and frequently excrcised. Such suits are less frequent since the 
distinction between legal and equitable assets has been abolished and 
full powers in the settlement of estates conferred upon courts of pro- 
bate. Whatever doubt may have existed in  respect to the jurisdiction 
after the establishment of our present judicial system, was remored by 
the act of 1876, ch. 241, Code, sec. 1511 (C. S., 135) ; Haywood v. Hay- 
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wood, 79 N.  C., 42; Pegram v. Amnstrong, 82 N.  C., 326.)' Bratton v. 
Davidson, 79 I$. C., 423; Shober v. Wheeler, 144 N .  C., 409; Oldham v. 
Rhger, 145 N .  C., 254; Clark v. Homes, 189 N .  C., 703. 

I n  the present action the administrators and sureties on their bond, 
the administrators personally, heirs at law and distributees and widow 
of N. B. McCanless, are all made parties defendant. Plaintiff has ob- 
tained a judgment of $4,000 and interest against the administrators and 
it is unpaid. As to surety, see C. S., 358. The action is in the nature 
of a bill to surcharge and falsify the account. I t  was well settled under 
the old practice that an action of this kind could be brought in the 
court of equity. C. S., 135 (ch. 241, see. 6, Laws 1876-7), supra, is in 
confirmation. We think the Superior Court had jurisdiction of the de- 
fendants and the subject of the action. 

As to the second ground of demurrer, that the complaint does not 
state farts sufficient to constitute a cause of action, this cannot be sus- 
tained. 

I n  Bank v. Felton, 188 N. C., at  p. 385, it mas held: "The contention 
by thc defendants that the plaintiffs should have sued M. J. Belton, 
executor of Thomas Felton, and not the defendants, legatees and bene- 
ficiaries under the will of Thomas Felton, cannot be sustained. The 
record shows, and it is not disputed, that &I. J. Felton was duly ap- 
pointed and qualified as executor of the last will and testament of 
Thomas Felton. As executor, he advertised, as required by law, and, 
after the expiration of the year, filed a final account with the clerk of 
the Superior Court and settled with the legatees and beneficiaries. The 
suit is allowable by statute in such cases for the debts of such decedent 
unpaid and the extent of liability fixed. Consolidated Statutes on the 
subject are as follows: sections 45, 59, 60, 76 and 101." 

When suit was brought against the administrators by plaintiff, at 
May Term, 1925, an issue was found that the administrators did not 
advertise for creditors as required by C. S., 45. 

We can consider on a demurrer only such facts as appear in the 
complaint. Any other facts make it a "speaking demurrer." Such 
extrinsic matters cannot be considered. Way v. Ramsey, 192 h'. C., 
549; Brick Co. v. Gentry, 191 N .  C., 636. The defendants contend 
that the plaintiff's complaint is in violation of C. S., 511, subsec. 5, as 
follows: "Sec. 511. The defendant may demur to the complaint, when 
it appears upon the face thereof, either that . . . (5)  Several causes 
of action have been improperly united." 

Defendants in their brief, after setting out the several alleged causes 
of action relied on by plaintiff, contend that they are improperly united 
and say: "This, briefly, is a concise statement of the alleged causes of 
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action that plaintiff has joined in one single cause of action in a com- 
plaint both voluminous and ambiguous." - 

"If irrelerant or redundant matter is inserted in a pleading, it may 
be stricken out on motion of any person aggrieved thereby, but this 
motion must be made before answer or demurrer, or before an extension 
of time to plead is granted. When the allegations of' a pleading are 
so indefinite or uncertain that the precise nature ojC the charge or 
defense is  not apparenf, the courf may  require the p l~ading to hc  made 
definite and cerfain b y  amendment." C. S., 537. 

The causes of action are thrown together in no very logical way, but 
they are not deniurrable as they are all bottomed on a common lia- 
bility-all in  some way interested in the subject of action or trans- 
action connected with same subject of action. Under our Code the 
restrictions or joinder have been relieved somewhat by a liberal inter- 
pretation of the "same transaction." The modern decisions tend to 
freedom of joinder, a d  elementary restricxtions on joinder of actions 
in both complaints and counterclaims. If any of the causes of action 
are good, the demurrer cannot be sustained. 

I n  Blackmore v. Winders, 144 N. C., at p. 218, it is said: "Pomeroy 
on Rem., see. 577: 'Where a demurrer is filed to several causes of 
action o; to more than one defense, on the ground that no cause of 
action or no defense is stated, if there is a good cause of action in the 
one case or one sufficient defense in the other, the demurrer will be 
overruled as to all, and the same rule (the author says) also applies to 
a demurrer, for want of sufficient facts, by two or more defendants 
jointly; it will be overruled as to all who unite in it, if the complaint 
or petition states a good cause of action against even one of them.' " 
Griff in v. Baker, 192 IT. C., 298. 

It may be noted in cases of misjoinder, C. S., 516, is as follows: "If 
the demurrer is sustained for the reason that several causes of action 
have been improperly united, the judge shall, upon such terms as are 
just, order the action to be divided into as many actions as are neces- 
sary for the proper determination of the causes of action therein men- 
tioned." 

As heretofore said, the Superior Court has equitable jurisdiction in 
matters of this kind, as well as under C. S., 135, but it may also be 
noted that the concluding part of C. S., 135, is very broad and says 
"or to grant other relief as the nature of the case may require." This 
indicates elastic power. See Killian u .  Hanna, anfe ,  1). 17. T h r  de- 
murrer must be 

Reversed. 
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13. J. ASGICLO, HARRY P H I L L I P S  M I )  C .  E. \T'AT,I,. TRADISG AS PHILLIPS 
MEAT IIAKICET: R. 1,. POTTER. TRADISG A S  STAR MARKET: J. S. IIOSER. 
TKADISG AS IIOSER C.\SII. STORE: R. I?. P,ENSET'T 9x11 T. S. RISSSETT. 
TRADIXG AS BENNETT BROTIIERS: IT. S. TILI,I<P Asn E. It. LINVIL1,E. 
TRADIXG -4s TILLEY 8: LINTILLE: A. L. TCRKER A N D  ;\I. B. TVILSOX, 
TRADIXG AS TUB~YER & WILSOS; IT. A. COOI'ER, TRADISG AS S.~YITARY 
MARKET; RASRETERIA. Ixc.:  W H I T E  HOUSE 1\IARKET, I s c . :  E .  G. 
SELF,  J. H. MUSE, G. n'. HAWIi ISS ,  c. 11. WILLIAJIS. J. A. LITTLE.  
R. S. JIOSER. 0 .  G. A4LLES, 0. F. BROWS, nr. E. ROWES,  A. 1,. 
I<IItRT A K D  R. C. RIGHT r. CITY O F  ITISSTON-SAT.EB1, THOBIAS 
IXAREEIt, R I A Y ~ R  OF TIIF: C I ~  OF WINST~N-SALF.?II. AT11 .T. A.  THOMAIS, 
CFIIEF OF TIIE  P01 .1~~ :  OF THE CITY OF TTTIXSTOS-SAI.FM. 

(Filed 26 January.  1Mi.) 

1. Health-R1 unicipal Corporations-Cities and Towns - O~uli n;%nces- 
Markets-Perishable Goods. 

A city in the  exercise of 5tatutory authority 1n:iy ~ii:i(T a rnlid 1~n:il  
ordinance a s  affecting the  health of i t s  citizens, :rnd untler i ts  lmlice 
power. require that  mea ty  fish, oysters and perishnble n i : ~ t t ~ r  he sold a t  
a sanitary market hniltling containine refrigeration x n ~ l  other cnl~i targ  
method-, under groper inq)ection. where :idcvlnatc :rcto~~l~nocl:rtiot iuny 

obtained a t  n reasoiiablc rental ,  and mag exclutle \rich l~u \ i a r s s  n i t l i i~ t  
:r prescribed terri tory therrfrom, the  location of the marhct Iionw 1wi11c 
reasonably wi t ab le  to  the  hnsincss or  trades specifiotl 

a. Courts-Judicial Sotic-Health-Police P o w n ~  - Pc.rishablv \It-i.- 
chandise. 

'I%e courts will takc juclicii~l notice that  the w l e  of mr1:rts. tisli. vtyet:i 
bles, e t c ,  within the limits of a pol~ulonu 14ty affectq t l ~ c  l t ~ n l t l ~  of it. 
citizens mid falls within i t s  police powcrf 

Where in conformity with :I vitlid city ordinance dealr,rs in meats. 
fish, oysters, etc., have made sanitary provision for their  sale, e\l)endinf 
monegs, ~ t c . .  for  the purpose. a Inter ordin:ulce n-hich esclutlcs their 
location f rom one p re~r r i twd  dors not deprive such dealer of tht. p r o p  
e r t r  r ights under our Co~i~ t i tu t ion ,  wliere aniple means and farilities a re  
]?rol)erly provided to txke care of ill1 nlio nlny apply. ant1 a t  a rr .nc;o~~:~hl(~ 
rental. 

I .  Appeal and Emor-1n.iunction- Evidence - Conclusions of Fact- 
Burden of Proof. 

111 the  Supreme Court, an  apl~cul  in injunction is not confii~ecl to the 
facts found by the  Snperior Court judge upoii the  evidence of r t w r d .  
ba t  the  burden is  on the  appellant t o  shorn error  therefrom. 

APPEAL by plaintiffs f r o m  L a n ~ ,  J., re fus ing  t o  g r a n t  pe rmnuen t  

r e s t r a in ing  order ,  6 Sep tember ,  1926,  of FORSYTII. Liffirmed. 
This is an ac t ion  ins t i t u t ed  in t h e  S u p e r i o r  C o u r t  of F o r s y t h  C o u n t y  

by pla int i f fs ,  r e t a i l  f reqh m e a t  and fish dealers,  f o r  t h e  pu rpose  of obta in-  
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ing an order permanently restraining the defendants'from enforcing an 
ordinance of the city of Winston-Salem, adopted 18 J-une, 1926, pro- 
hibiting the sale of fresh meats or fish within a defined area of the city 
except at the municipal market, the ordinance to become effective on and 
after 1 December, 1926. From a judgment of the court below refusing 
such permanent restraining order, the plaintiffs assigned error and ap- 
pealed to the Supreme Court. 

The necessary facts will be considered ill the opinion. 

Wallace (e. Wells and Raymond G. P a r k ~ r  for plaintiffs. 
Parrish & Deal for defendants. 

CLARKSON, J. The charter of the city of Winston-Salem (chapter 
180, Private Laws 1915, see. 44), provides: "The board of aldermen 
shall have the power to enact ordinances in such form as they may 
deem advisable, as follows: . . . T o  establish, regulate and control 
the markets or market building; to fix the location of any market build- 
ing, prescribe the time and manner and place within the city wherein 
marketable articles, such as meats, perishable veyetables, fish, game, and 
all other kinds of perishable food or diet shall be bought or sold: . . . 
On behalf of the general welfare of the city of Winston-Salem, and for 
the good order and government thereof, the board of aldermen may, in 
addition to the foregoing powers, pass or ordain any resolution or ordi- 
nance, and enforce the same by proper punishment or penalty, which it 
may consider wise or proper, not inconsistent with the Constitution and 
laws of the State." C. S., 2674, 2787, see. 20, 2791, 2794. 

The ordinance of Winston-Salem, enacted 18 June, 1926, is as fol- 
lows: "Section 630. Adopted 18 June, 1926. B-3827. 

"Be it ordained, (a )  That, for the protection of the public health, 
and in order to facilitate inspection of fresh meats and sea-food, for the 
enforcement of sanitary regulations, and for the general welfare of the 
community, it shall be unlawful for any person to sell or offer or expose 
for sale at  retail any fresh meats or fowl, as defined in section 499 of 
the general ordinances, or fish, oysters or other fresh flea-food, but not 
including wild game, at any place within that portion of the city herein- 
after described, except at  a stall or stand in the city market at  the 
corner of Sixth and Cherry streets, duly licensed for that purpose. 
(b) That this section shall apply to the following territory (estimated 
from record by court) : Such area extending approximately four-fifths 
of a mile from the new city market in evcry direction, and containing 
an area of 2.1 square miles. The total area of the city is 12.33 square 
miles. (c) That this section shall not affect or modify the provisions 
of sections 500 and 503 of the general ordinances, relating to the sale 
of fresh meats at wholesale, the sale as a whole of calves, hogs, goats or 
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sheep, and the sale of sausage and other meat products as therein pro- 
vided. ( d )  That  this section shall be in  effect from and after 1 Decem- 
ber, 1926." 

The  dcfendants allege and contend, i n  substance: That  prior to 
1 July,  1925, the city maintained a public market a t  the old city hall 
on Four th  and N a i n  streets. This  market had become inadequate, and 
the eity undertook the erection of a new and adequate municipal mar- 
ket, completing the same 1 July ,  1925, a t  the following cost: 

Grounds $133,787.00 
Buildings 224,813.19 
Equipment 88,819.56 

Total  $443,419.73 

This  market building i s  splendidly designed and equipped. I t  is 
located on a lot 175 feet by 420 feet. I t  is built of brick and concrete, 
of fireproof construction. I t  is approximately 100 feet wide and 245 
deep. The grounds are equipped with refrigerators and refrigerator 
counters for meat markets, an adequat? number of stalls equipped as  
fish markets, and an  adequate number of grocery and provision stalls. 
I t  also contains ample space to meet all needs for a long time to come. 
The  offices of the meat inspectors of the city are located on the main floor 
of the market building. The  basement of the market contains storage 
rooms and refrigerating and heating equipment. I t  contains a modern 
ammonia-compressor refrigerating system which will maintain low 
temperature in every refrigerator and refrigerator countel: in the mar- 
ket, with which each market stand in the market is equipped. The 
photographs filed as exhibits, showing the exterior and interior and 
equipment of the market building, fully corroborate the above state- 
ments. 

The  market building is conveniently and c ~ n t r a l l y  located. I t  is 
located as  nearly in  the center of the eity as i t  is possible for i t  to be, on 
Sixth and Cherry streets, each of which are 60 feet in width, which is  
the width of all business streets i n  the city of Winston-Salem. I t  is 
within one block of the Robert E. Lee Hotel;  within t ~ o  blocks of the 
eighteen-story Nissen building, the largest building in  the eity; one and 
one-half blocks of North Liberty Street, one of the most important 
streets in the eity of Winston-Salem, on which is located a street ear 
line; and three and one-half blocks from the courthouse square. 

The  rentals for spaces in  the market have been fixed by the board of 
aldermen a t  fa i r  and reasonable rates. Efficient management has been 
provided for the market. Reasonable and proper ordinances for the 
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purpose of maintaining the market in  a sanitary condition have been 
adopted and machinery provided for their enforcement. 

While the record does not show that existing markets in the terri- 
tory affected by the ordinance in  question are insanitary or are operated 
in violation of ordinances at  present in effect, i t  does show that  the 
conditions in the markets in  such territory do not compare favorably 
v i th  conditions in  the city market, as to buildings, equipment and 
general sanitary conditions; that  the inspection of the meat market can 
l ~ c  much more easily and eficirntly performed by the meat inspectors of 
tlle health department by renqon of the fact that all markets in the 
cm~tra l  portion of the city will be located in the city market. 

This market is not operated by the city for the purpose of revenue or 
profit, but for the purpose of protecting the health and promoting the 
gencral nclfare of the city. Assuming the market operated at  full 
capacity, there ~ o u l d  still be a deficit to be met out of the general funds 
of the city. 

On 18 June,  1926, the board of aldermen of the city of Winston- 
Salem enacted an  ordinance which will after 1 December, 1926, make 
it unlawful to sell a t  retail fresh meats or sea-foods a t  any place within 
a defined area of the city except in  the city market, such area extending 
approximately four-fifths of a mile from the new city market in every 
direction, and containing an  area of 2.1 square miles. The  total area 
of the city is 12.33 square miles. 

This zone includes the main business and retail parts of the citv. 
Retail meat and fish markets hare  been maintained in i t  for years, and, 
of course, sanitary regulations have been in effect as to such places of 
business for a long time. Ordinances of the city already in effect prior 
to 18 June,  1926, are set out in  the complaint. 

No licenses or permits have been issued bg the city to tlle plaintiffs, 
or to any other persons to engage in the business of retail meat or fish 
dealers within such area after 1 December, 1926. 

The court below took judicial notice of the fact that  it is one of the 
prime duties of a municipality to protect the health of its inhabitants 
by means of careful inspection of perishable foods, such as meats and 
fish, by means of the enactment of adequate sanitary regulations and 
their proper enforcement; also that while particular individuals may 
operate meat and fish markets in  an  entirely sanitary manner, yet, this 
business in  gencral is one which requires careful inspection and super- 
~ i s i o n  or abuses will arise greatly to the detriment of the public. Prac- 
tically all legislative bodies having jurisdiction over this subject have 
enacted such legislation. 

The plaintiffs, on the other hand, allege and contend, in substance: 
That this action is by twenty-one market owners, who have invested 
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$71,134, and whose good will and going business is worth $50,000, 
handling fresh meat and sea-food in Winston-Salem, asking that the 
defendants be permanently restrained from putting into effect an ordi- 
nance of the city of Winston-Salem adopted by the board of aldermen 
on 18 June, 1926. The ordinance provides a zone, covering only a part 
of the incorporation of Winston-Salem, in which territoi-y are the places 
of business of the plaintiffs, and attempts to legislate them out of busi- 
ness, wrecking their businesses, rendering valueless large investments 
and destroying their vested rights, by providing that after 1 December, 
1926, no market or place of business handling fresh meat or fresh sea- 
food shall be carried on, except in a market building owned by the city. 
Prior to the adoption of the ordinance in question, the (city of Winston- 
Salem passed the most rigid ordinances relative to the handling of such 
food and requiring the most up-to-date sanitary and refrigerating equip- 
ment. I n  accordance with these ordinances the plaintiffs invested large 
amounts of money and freely complied with them. Th12reafter the city 
built a municipal building, in an out-of-the-way location, in the midst of 
farmers tobacco warehouses, livery stables, guano dealers and wholesale 
houses, away from all street car lines, some distance from the nearest 
jitney route, and approached by extremely narrow streets which are 
crowded and congested with traffic. This market building proved un- 
popular, the people not patronizing it. Then it was that the city de- 
sired to ruin plaintiffs by passing the ordinance of 18 June, 1926. 'Rfany 
citizens appeared in person before the board of aldermen and more than 
11,000 (7,000 white and 4,000 colored) petitioned that the said ordi- 
nance be not enacted. 

An injunction can be sought in an action of this kind and the rule is 
conceded by the parties to this action as set forth in Pierce et  al. v. 
Society of the Sisters, etc., 268 U .  S., 510, 45 Sup. Ct. Rep., 571, 69 
L. Ed., 1070, known as the School case from Oregon: "But they have 
business and property for which they claim protection. These are 
threatened with destruction through the unwarranted compulsion which 
appellants are exercising over present and prospective patrons of their 
schools. And this Court has gone very far  to protect against loss threat- 
ened by such action. Traux v. Raich, 239 U. s., 33; . . . Traux 
v. Corm'gan, 267 U.  S., 312; . . . Terrace v. Thompson, 263 U. S., 
197," . . . Tzirver 71. Sew Bern, 187 N .  C., 541 (concurring opinion) ; 
.4d~*ertising Co. v. As11e~dle, 189 N. C., p. 7:37; Moore v. Bell, 191 N.  C., 
305;  W o o d  v. Braszoell, 192 N. C., 588. 

The court below found no facts, but "ordered, adjudged and decreed 
that the plaintiffs' application be and the same is hereby denied and the 
plaintiffs' action is hereby dismissed," and allowed a temporary re- 
straining order until the action could be heard by the Supreme Court. 
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I n  Wentz v. Land Co., ante, 32, i t  is said:  "In injunction proceedings 
this Court has the power to find and review the findings of fact on 
appeal, but the burden is on the appellant to assign and show error, and 
there is a presumption that  the judgment and proceedings in the court 
below are correct." Sanders v. Ins. Co., 183 N. C., p. 66; Davenport v. 
Board of Education, 183 N .  C., 670. 

A market-house has always been held in this S ta te  to be a necessary 
expense for a municipality. Smith v. Xew Bern, 70 N. C., 1 4 ;  Wade v. 
iVew Bern, 77 S. C., 460; Swinson 1 ' .  Xf. O l i ~ e ,  147 X. C., 611; 
LeRoy 1 ) .  Elizabeth City, 166 PI'. C., 93. 

Whatever we may think of the hardship involved, the ordinance is  a 
valid exercise of police powers vested in  the board of aldermen of 
Winston-Salem under the decisions of this Court. The  learned attor- 
neys for the plaintiffs realize this, and in  their brief say:  "If this Court 
should be of the opinion that  this case falls under the decisions of the 
Perry and P~ndergrass cases, . . . then they should be overruled." 

I n  8. v. I'endergrass, 106 N.  C., p. 664, the ordinance was, "No 
person shall sell any fresh meats within the corporate limits of the 
town of Durham outside the market-house of said town: Provided, that  
this ordinance shall not apply to persons selling beef of their own rais- 
ing by the quarter." ,I suitable and convenient market-house had been 
provided. This mas held to be a valid ex~rc ise  of the police power. The  
ordinance is general in its character and applies to all alike. 

I n  S.  v. Perry, 151 N .  C., p. 661, the ordinance was a s  follows: "No 
person shall sell any fresh fish within the incorporated limits of the 
city of Fayetterille, outside of said market-11ouc;e in  said ci ty:  Pro- 
vided, that  fresh fish which are  caught in the streams and waters in 
Cumberland County, when offered for sale in a fresh condition, shortly 
after they are caught, may be sold within the said city, a t  such places 
and points as may not be prohibited by law." This  ordinance was held 
to be a ral id cxercise of the police power. Ifufchins 1 ) .  Durham, 118 
X. C., 437; JIcInfyrr v. X u r p h ~ / ,  1 7 7  S. C., 300. 

I n  JTataT v. Louisiana, 139 U .  S., 621, 35 L. Xd., 293, Xr.  Justice 
Gray, speaking to the question, says: "The plaintiffs in error contended 
in the recorder's court, and afterwards assigned for error, that  their 
privileges and immunities as citizens of the United States had been 
abridged, and that  they had been deprived of liberty and property with- 
out due process of law, and had been denied the equal protection of the 
laws, contrary to the Fourteenth Amendment of the Constitution of the 
United States. The  case is  too plain for discussion. B y  the law of 
Louisiana, as i n  States where the common lam prevails, the regulation 
and control of markets for the sale of provisions, including the places 
and the distances from each other a t  which they may  be kept, are mat- 



214 I N  THE S U P R E M E  COURT. [I93 

ters of municipal police, and may be intrusted by the Legislature to a 
city council, to be exercised as in its discretion the public health and 
convenience may require. (Citing numerous authorities.) The ordi- 
nance of the city of New Orleans, prohibiting the keeping of a private 
market within six squares of any public market of the city, under 
penalty of a fine of twenty-five dollars, and of imprisonment for not 
more than thirty days if the fine is not paid, was within the authority 
constitutionally conferred upon the city council by the Legislature of 
the State.'' 

I n  E x  pa& Byrd, 84 Xa . ,  17, 20, 5 Am. St. Rep., 325, the Court 
said: "While the power 'to regulate' does not authorize prohibition in  a 
general sense, for the very essence of the regulation is the existence of 
something to be regulated, yet the weight of authority is to the effect 
that this power confers the authority to confine the business referred to 
to certain hours of the day, to certain localities or buildings in the city, 
and to the manner of its prosecution within those hours, localities and 
buildings." 

Supporting the principle set forth in the opinions above quoted, are 
McQuillin, Municipal Corporations, sees. 965, 6;  Dillon, Municipal 
Corporations, 5 ed., see. 705; C i f y  of JTew Odeam 21. Faber, 29 So., 
507, 105 La., 208; Tomassi v. City of Sun Antonio, 268, S. W., 273; 
S. v.  Gisch, 31 La., Ann., 544; City of Nezu Orleans v. Grafina, 27 So., 
590, 52 La. &Inn., 1082; Sheltom v.  Mayor of Mobi l~ ,  30 Ala., 540; 
Jacksonville v. Ledwith, 26 Fla., 163, 23 Am. St. Rep., 558, 9 L. R.  A., 
69; Xew Orleans v. Stafford, 27 La. Ann., 417, 21 A n .  St. Rep., 563; 
En. p a ~ f c  Canto, 21 Tex. App., 61, 57 dni.  Rep., 609, I 7  S. W., 1.55; 
Winnsboro v. Smart, 11 Rich Law (S. C.), 551. 

I n  Bizzell v. Goldsboro, 192 N .  C., at p. 354, this Court held, quot- 
ing from S .  v. Bass, 171 N.  C., 781 : ''An ordinance to be valid must be 
uniform in  its application to all citizens and aford equal protection to 
all alikc. I t  must no f  discriminate in  favor of  one person or class of 
persons over others. To be valid i t  must furnhlz a uniform rule of 
action. (Italics ours.) 8. v. Tenant, 110 N.  C., 612. I t  must operate 
equally upon all persons, as well as for their equal benefit and protec- 
tion, who come or live within the corporate limits. 1 Dillon Mun. 
Gorp., sec. 380; S .  I?. Pendargrass, 106 N. C., 664; 8. 3. Summerfield, 
107 N. C., 898." 

The present ordinance comes within t h ~  principle above enunciated. 
The ordinance is a regulation applicable to all in prewribed limits. 

I n  Turner v. City of  3 e w  Bern, 187 N .  C., p. 541, the principle was 
laid down: "Under the provisions of C. S., 2787, and under the pro- 
visions of its charter authorizing a city to pass needful ordinances for 
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~ t s  government not inconsistent with law to secure, tlw hcdth ,  qu~ i%,  
safcty-general welfare clause-within its limits, etc., it  is nithi11 the 
d i d  discretionary exercise of the police powers of the municipality to 
pass a n  ordinance forbidding the erection of lurnbcr yards uitliin a 
long established, csclusirely residential portion, ant1 lien this discre- 
tionary power has not been abused the courts will not intcrfcrc." I n  . . 

the T u m w  case, s r ~ p r a ,  there \\ere prescribed limits applicable to all. 
Rtate  e.r rcl. S a t .  Oil Il'orXs o f  L a .  1). JIcShnnc .  J l a y i r . .  159 La., 7 2 3 ,  
106 Sou. Rep., 252;  Hizzt.11 T. Goldsl~oro, n u p r a ,  at p. 357. 

I n  1910, according to the United States Census, the population of 
Winston-Salem was 22,700; in 1920 i t  was over double-48,395. &Is a 
matter of commou knowledge, i t  is  increming perhaps near11 in the 
same ratio. The  hoard of aldernlen has left about firc-sixths of the 
area of the city ill nliich the plaintiffs are yet free to locate their 
husinesses. 

The  petition against the ordinance mas signed hg  perhaps one-seventh 
of the present population. This  large number shoultl, and no doubt 
did, have persuasive, but not necessarily binding, effect on the board of 
aldermen. The  other conditions set forth bg plaintiffs should, and no 
doubt did, h a r e  n eight with the board of aldermen. I t  n as n liardship 
on plaintiffs, but the Ian- in this State, and the p e a t  weight of authori- 
ties in the nation, under the facts and circumstances of this casc, a rc  
against the contelltion of plaintiffs. I t  is to he noted that  thc ordinance 
mas passed on I S  June,  1026, antl \vent iuto effect I December, 1926. 
The board of aldi~rmen realizing the hardship on plaintiffs, gave them 
time to close out their businesses as  dealers in fresh meat and sea-food. 
SO that  if they desired they could rent places ill the city market and 
sell fresh meat antl sea-food or rent places for thcir b~~sinesscs outside 
the four-fifths of a mile area from the city market. 

Wc have taken time to consitler thoroughly a qo far-rrac*hing ant1 im- 
portant matter affecting the rights of plaintiffs. 

From a careful r e ~ i e n .  of the decisions of this State, the Cnited 
States decisions and those of other states, and from the facts arid cir- 
cumstances of this cast,, thc forum of p1:iilitiffs w a s  v i t h  the governing 
body of Winston-Salem-the power way girt11 th tm by legislative ellact- 
1nen t . 

The casc was argued here by able attorneyr on hotli sidei and tlie 
hriefs covered every pllase of the contentions. 

TJnder tlie law, the judgment of the court bclon is 
.\firmed. 
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CLARA N. ELLIS v. W. B. ELLIS. 

(Filed 28 January, 1927.) 

1. J u d ~ e n t s - N u l l i t ~ 4 0 u r t s ~  
Where i t  appears from the record in the case that  the judgment is 

void, i t  will be considered as a nullity by the court without life or effect 
given It. 

2. ,Ju*tlnts-Consent4ontracts-Approval of Court. 
A consent judgment rests by the agreement of the parties 1q)on its 

subject-matter, and is given the effect of a judgment of the court in 
:~ccordance with its terms, with the approval of the trial judge. 

3. Same--Vacated Upon Consent. 
A consent judgment heing founded upon the contra,-t of the parties 

may not be amended or made ineffectual by the court without like assent 
of the parties. 

4. Same-Married Women-Husband a n d  Wife-Deeds and  Conveyances 
-Statutes. 

While a consent judgment must be in conformity with C. S.. 2515, that 
transfers the wife's title in her separate realty to her llnsband, upon 
her executing and delivering her deed thereto in conformity with the 
statutory provisions, the hu+and map claim title under his valid deed. 

5. Same-Annnities-Estoppel. 

Where hy consent judgment n divisiou of lands is made between thc 
l~usbanii and wife under which the lands of the wife were charged with 
the pnymcnt of an annnity to the husband, upon the husband's motion to 
vacate the judgmellt, the wife insisting upon the validity of the judg- 
ment assumes the burden upon the lands cvnveyed to 11er. and ic: bountl 
by the judgment. 

6. Deeds a n d  Conveyances-Delivery of Deed-Issues -- Qut~stions for 
Jury.  

No title lliisses 1)y ;I deed to 1t111ds until its tlelivrr) i111t1 t ~ c ~ t y ) t i ~ l ~ c r .  
:mtl where all issue is properly raised as  to this fact, the question is one 
for the jury. 

CIVIL ACTIOX, before Bryson, J., a t  F a l l  Term,  1996, of FORSYTH. 
Remanded. 

O n  20 February ,  1901, the  defendant, W. B. Ellis,  conveyed to the  
plaintiff, C la ra  N. Ellis,  his  wife, f o u r  lots o r  parcels of l and  d e  
scribed i n  said deed. Thereafter ,  pr ior  to  25 May,  1923, the  defendant  
undertook to t ake  possession of said l and  and  the  plaintiff brought  a n  
action against the defendant i n  the  Superior  Cour t  of Forsy th  County, 
seeking to h a w  the  title to  al l  of said property adjudged to be i n  
herself. 

A t  the  M a r c h  Term,  1925, pending t h e  taking of testimony, the  fol- 
lowing judgment was e ~ l t e r e d :  "This  cause coming on to be heard, and  
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being heard before Michael Schenck, judge presiding, and a jury, a t  
the March Term, 1925, of the Superlor Court, Forsyth County, and 
pending the tr ial  of said cause, arid before the close of the evidence the 
plaintiff and defendant compromised and settled their differences. 

"I t  is, therefore, by and with the consent of the parties ordered, ad- 
judged and decreed that  the plaintiff is the owner and entitled to the 
immediate and exclusive possession of the real estate described in the 
pleadings, as follows, to wi t :  

"The following described tract of land known as the J .  A. Butner 
Factory property in Salem, N. C." (describing the lot). 

I t  i s  further ordered, considered and adjudged and decreed that  the 
defendant, TV. B. Ellis, is  the owner and entitled to the immediate and 
exclusive possession of the following lands or parcels of real estate set 
out in the pleadings and described as follows: 

"Situated on Main Street in the town of Salem, N. C." (describing 
the lots). 

I t  is  further considered, ordered and adjudged and decreed that  the 
lot adjudged to be the property of the plaintiff shall pay annually to 
the defendant W. B. Ellis the sum of fifteen hundred dollars ($1,500), 
payable in twelve equal installments, beginning 1 April, 1925, until 
1 August, 1928, should he live so long, and thereafter said lot of land 
shall pay to the said TIT. B.  Ellis the sum of two thousand dollars an- 
nually during the life of the said W. B. Ellis, payable in equal monthly 
installments, with the proviso, however, that  should the rent on the 
property a t  the expiration of the present lease to Brown 6- Williamson 
Tobacco Company, to wit, 1 August, 1930, be increased beyond the 
sum of six thousand dollars ($6,000) annually, then i t  is considered, 
ordered and adjudged and decreed that  the annuity to be paid to 
TIT. B.  Ellis as  hereinbefore recited, shall be proportionately increased, 
and should the rent on said property, after the date aforesaid, be 
rrrluced, then the annuity hereinbefore recited shall be proportionately 
reduced; i n  no erent, however, shall the annual payments or annuity 
h c r ~ i n  p r o d e d  to be paid to the said W. B. Ellis be less than the sum 
of fifteen hundred dollars ($1,500), payable as hereinbefore set forth. 

I t  is further ordered that  should the said Clara X. Ellis, or  her assigns 
erect a building or buildings upon the racant  portion of said lot or 
that part  not occupied by the brick structure situated thereon, then and 
in that  event, the annuity to be paid to the said TV. B. Ellis shall not 
be increased by the rental value according to said property by the 
erection of said new buildings or structures. 

I t  is further ordered and decreed that  should the plaintiff elect to 
sell alid convey said property within the life time of W. B. Ellis then 
and in that erent, it  is orderez that  the plaintiff shall ha re  leare to sell 
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and convey said property arid out of the proceeds from said sale, she 
shall pay to W. B. Ellis, at his option, tht> cash value of said annuity 
calculated upon the rent then being paid for said building at the time 
of sale, the cash value of said annuity, however, when so computed, 
shall be on a basis of not less than two thousand dollars ($2,000), an- 
nually, or at the election of TV. B. Ellis, the plaintiff shall file bond 
with surety to be approved by the judge of the Superior Court of 
Forsyth County, conditioned to pay W. B. Ellis the annuity herein pro- 
vided for during the period of his natural life, said annuity payment 
whereof to be secured by said bond shall not be less t h m  two thousand 
dollars ($2,000) annually. I n  the event the said W .  B. Ellis shall 
elect to take the cash value of said annuity at  the time of sale, the 
cash value of said annuity shall be computed according to the mortuary 
tables as now exists under the law of the State of North Carolina and 
upon security being provided as aforesaid for the payment of the an- 
nuity aforesaid, or upon the payment of cash value of said annuity as 
herein set forth, then in that event said property so conwyed shall be dis- 
charged of all liens and encumbrances fixed by this decree, and upon 
notice to both parties a supplemental decree shall be entered by the 
judge of the Superior Court of Forsyth County so declaring, and this 
cause be retained only for such orders. 

I t  is further considered, ordered and adjudged that the property 
aforesaid decreed to be the property of said Clara X. Ellis shall be 
charged with a lien for the payment of the annuities herein set forth. 

I t  is further ordered, adjudged and decreed that the plaintiff, Clara 
N. Ellis, execute and deliver to the defendant, W. B. Ellis, a deed of 
conveyance to all the property herein decreed to be the property of the 
said W. B. Ellis, which said deed shall be executed by the plaintiff and 
duly probated and recorded in accordance with the statutes of North 
Carolina regulating conveyances by married women to their husbands. 

I t  is further ordered and adjudged that each party pay his or her 
own cost and that the court cost be divided equally between the parties. 
Michael Schenck, Judge Presiding. Alpproved and consented to : Swink, 
Clement Cu Hutchins, Manly, Hendren & Womble, attorneys for plain- 
tiff. Walter E .  Brocli, T. L. Caudle, P. W. Glidewell, L. V. Scott and 
Graves Cu G r a ~ e s ,  attorneys for defendant. Alpproved and consented to :  
Clara N. Ellis, TV. D. Ellis. 

I n  pursuance of said consent judgment, on 1 2  hIarch, 1925, the plain- 
tiff, Clara N. Ellis, executed a deed in fee simple to the defendant for 
the land designated in said consent judgment as the property of W. B. 
Ellis. This deed recites that i t  is made "l~ursuant to order, judgment 
and decree of the Superior Court of Forsyth County in a civil action 
therein pcnding entitled 'Clara K. Ellis I-. W. B. Ellis.' " This deed 
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was duly acknowledged before a notary public and also in accordance 
with C. S., 2515. I t  further appears that the defendant has received 
the payments directed in said consent judgment to be paid by the plain- 
tiff to him. 

Prior to the March Term, 1926,,defendant duly made a motion to 
vacate the consent judgment hereinbefore referred to. After hearing 
the motion to vacate said consent judgment, Bryson, J., entered the fol- 
lowing judgment: ((This cause coming on to be heard and being heard 
before the undersigned at chambers in Greensboro, N. C., on Saturday, 
27 March, 1926, said hearing being by and with the consent of the 
parties, as appears in the record, and after hearing the evidence and 
the argument of counsel, the court being of the opinion that the de- 
fendant is not entitled to the relief prayed, it is ordered and adjudged 
that said action be and the same is hereby denied, and that the cost of 
this motion and hearing be taxed against the defendant, W. B. Ellis." 

From the order declining to set aside said consent judgment, the 
defendant appealed. 

Swink,  C l ~ m e n f ,  Hutchim d Feimsfcr and Manly, Hendren d Womble 
f o ~  plaintiff. 

W .  B. Ellis, i n  p~opria  persona, for defendant. 

BROGDEN, J. IS the consent judgment, March Term, 1925, in com- 
promise and settlement of the differences existing between the plaintiff 
and the defendant void? 

Unquestionably, "a void judgment is without life or force, and the 
court will quash it on motion, or ex nzero motu. Indeed, when it ap- 
pears to be void, it may and will be ignored everywhere, and treated as 
a mere nullity." C a r t c ~  v. Rounti-ee, 109 N .  C., 29; ~lloo~.c v. Paciccr, 
174 N.  C., 665; Reynolds v. Cotton Mills, 177 N.  C., 412. 

I t  will be observed that the judgment sought to be vacated is a con- 
sent judgment. "A judgment or decree entered by consent is not the 
judgment or decree of the court, so much as the jud,pent or decree of 
the parties, entered upon its record with the sanction and permission of 
the court, and being the judgment of the parties, it cannot be set aside 
or entered without their consent." 1larn;ison v. Dill, 169 N .  C., 544; 
Eelcher v. Cobb, 169 hT. C., 689; Bunn  v. R T C I S Z O ~ ~ ~ ,  139 N. C., 135; 
Rank v. JfcEwen, 160 N. C., 414; Simnzons 21. I11cC7 Uin, 163 N. C., 
409; Gardiner v. ilIay, 172 N .  C., 191; Norris v. Patterson, 180 N. C., 
484; Distributing Co. v. Carraway. 189 N .  C., 420; Bank v. Xitchell, 
191 N. C., 190. 

At the time this consent judgment was entered, the plaintiff and the 
defendant mere husband and wife. The plaintiff had been granted a 
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decree of absolute divorce from the defendant, but this decree of divorce 
was held to be void in  the case of Ellis c. E'llis, 190 N.  C., 418. Now, 
if the consent judgment is, as a matter of law, the contract of the par- 
ties, and the parties were, a t  the time said judgment was entered, man 
and wife, the law required compliance with C. S., 2515. This  con- 
tract of the parties, referred to as the consent judgment, did not comply 
with C. S., 2515, for the reason that  there is no  private examination of 
the wife and no certificate to the effect that  the contract was not un- 
reasonable or injurious to her. Therefore, if the title to the land de- 
scribed in  the consent judgment i s  vested by reason of said judgment, 
such title would be invalid for the reasons given. However, i t  appears 
that, after  said consent judgment was rendered, the plaintiff executed a 
deed to the defendant for the land described therein. This  deed was 
esecuted in  full compliance with C. S., 2515. I f  this deed was delivered 
to the defendant, and he accepted it, defendant's title would be valid by 
virtue of the deed itself, and irrespective of any contract between 
husband and wife. 

On the other hand, the plaintiff, Clara N. Ellis, holds title to all the 
land described in the deed from W. B. Ellis to Clara N. Ellis, dated 
20 February, 1901, and duly recorded. Plaintiff, therefore, claims 
under the deed itself, made to her in 1901 by the defendant, and her 
title to her portion of the property is valid by virtue of that  deed and 
irrespective of the consent judgment. Plaintiff, Clara N. Ellis, filed an  
affidavit in this cause, resisting the motion of the defendant to set aside 
said consent judgment and declaring that  she approved the judgment, 
and she is in this proceeding requesting the court to enforce the judg- 
ment which carries with i t  the payment of the annuities prescribed 
therein by the plaintiff to the defendant. The plaintiff, at  the time this 
affidavit was filed, and a t  the time this motion was made by the de- 
fendant, was under no disability, and her conduct in  thus appearing in 
this cause will bar her from questioning the obligation imposed of pay- 
ing said annuities. "A claim made or position taken in  a former 
action or judicial proceeding will estop the party to make a n  inconsis- 
tent claim or take a conflicting position, i n  a subsequent action or 
judicial proceeding to the prejudice of the adverse prirty, where the 
parties are the same and the same questions are involved." lrIolloman 
v. R. R., 172 N. C., 372; Brantlcy I:. Kee, 58 N. C., 332; Williams z. 
Scott, 122 N. C., 545. 

The defendant contends that  the deed from Clara I\;'. Ellis to him, 
dated 12 March, 1925, was never delivered to him or accepted by him. 
There is evidence in the record to the contrary, but this is a disputed 
fact, and the defendant is entitled to have this fact found by the court. 
I f  the court shall find that the deed from the plaintiff to the defendant, 
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dated 1 2  March, 1925, was duly delivered to the defendant, then the 
title to the respective portions of property, referred to in said consent 
judgment, is valid as to both plaintiff and defendant. 

Therefore, this cause is remanded to the Superior Court of Forsyth 
County to the end that further proceedings may be had in accordance 
with this opinion. 

I t  is further ordered that the cost of this appeal be divided equally 
between the parties. 

Remanded. 
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MRS. VIOLA BURGESS, ADI~IXI~TRATRIS, v. NORTH ('AROLINA 
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(Filed 23 February, 1027.) 

Master a n d  S e r v a n G E m p l o r e r  a n d  Employee - Negligence - Duty of 
M a s t e ~ S a f e  Instrumentalities-Inspection-Evidence--Nonsuit. 

Where there is evidence that  a lineman of an electric transmi%ion, ctc., 
company is required in the courqe of his ernplojmelit to climb poles 
erected to support the orerhead wires, by the use of steel spurs or "climb- 
ers" strapped to his feet which would probably slip on imperfect poles anil 
cause him to fall to the ground to his injury, and the poles Iiad been 
selected by the defendant or its agents, :tnd under the foreman's require- 
ments the lineman attempted to climb a defectire yolc, and fell :rnd was 
fatally injured by reason of a n  improper pole, under the principle that 
the master is required by ordinary care to inspect the instrurnentalities 
it  provides in such instances, it is sufficient for the determination of the 
jury upon the issue of the defendant's actionable negligence, a ~ l d  without 
further evidence the questions of contributory negligeuce and assumption 
of risks do not arise. 

APPEAL by defendant f r o m  SchencX, J., a t  September Term, 1926, of 
STJNCORZRE. ITTo error. 

Act ion to recover damages f o r  t h e  wrongful death of plaintiff's intes- 
tate, who  at t h e  t i m e  of h i s  death was engaged i n  the  performance of 
his duties as n l ineman,  employed by defendant. H i s  death was  t h e  
result of in jur ies  sustained by h i m  \$*hen h e  fell  f r o m  a pole, which he  
was climbing i n  order t o  do h i s  work a s  a l ineman.  
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The pole from which plaintiff's intestate fell had been recently in- 
stalled in a new line which defendant was constructing for the trans- 
mission of electricity by means of wires strung on cross-arms placed near 
the top of the poles in said line. I n  order to perform his duties as a 
lineman, plaintiff's intestate was required to climb the poles and to 
work on the cross-arms. To  enable him to climb the poles, he used, as 
defendant well knew, metal appliances, known as '(climbers," mhich 
were strapped to his feet and legs; each "climber" contained a sharp 
spike, which when forced into the pole, supported h i n ~  as he climbed 
the pole. I f  the pole was sound and firm, the spikes, as they were alter- 
nately forced into the pole, would hold, and support h:s weight, as he 
climbed toward the top of the pole; if i t  was not sound and firm, the 
spike upon which he rested his weight would not hold, but mould tear 
loose, leaving him hanging on the pole, without support. I n  this situa- 
tion there was great probability tha t  he would fall to the ground, and 
thereby be injured. 

Plaintiff alleges that  the pole from which her intestllte fell was de- 
fective in that  at  the time i t  was selected for use in  defendant's line it 
was too soft to hold his spikes as he climbed i t ;  that  when he had 
climbed the  pole a distance of 20 or 25 feet from the ground, the spike 
upon which he was supporting his weight tore loose from the pole, 
because the pole was too soft to hold it, thus causing him to fal l  and to 
sustain the injuries from mhich he died; that  defendant knew or  would 
have known, had i t  made a reasonable inspection at  ihe time of its 
selection, that  the pole was then defective in the respect mhich caused 
the spike to tear loose; that  defendant was negligent in using this de- 
fective pole in its line, and that  such negligence was the proximate cause 
of the fall, resulting in the fatal  injuries. 

Defendant denied that the pole was defective as alleged in the com- 
plaint, or that, if the pole was too soft, it was negligent n selecting and 
using the pole in its line; i n  defense of plaintiff's recovery defendant 
pleads contributory negligence and assumption of risk by plaintiff's 
intestate. 

The issues submitted to the jury were answered as follows: 
1. Was the plaintiff's intestate, John  Harper  Burgess, injured by the 

negligence of the defendant, the North Carolina Electrical Power Com- 
pany, as alleged in  the complaint? Answer: Yes. 

2. Did the plaintiff's intestate, John Harper  Burgess, contribute to 
his injuries by his own negligence, as alkged in the answer? An- 
swer: No. 

3. Did the plaintiff's intestate, John  Harper Burgess, assume the 
risk of being injured in  the manner and way in which he was injured, 
as alleged in  the answer? Answer : No. 
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4. What  damages, if any, is the plaintiff, Viola Burgess, administra- 
trix, entitled to recover of the defendant, the North Carolina Electrical 
Power Company? Answer : $8,000. 

From the judgment rendered upon this verdict, defendant appealed to 
the Supreme Court. 

George X. Pri fchard ,  M c l i i n l c y  P ~ i l c h a d  and Oscar Stanton f07' 
p1aAtiff. 

M e r ~ i m o n ,  Adams d d d a m s  for defendant. 

Coxn-ox, J. There was evidence tending to sustain the allegation in 
the complaint that  the pole from which plaintiff's intestate fell, while 
?ngaged in the performancc of his duties as a lineman, employed by 
defendant, was soft, and that  this condition of the pole was the cause of 
his fall, resulting in injuries from which he died. 

There was no eridence from which the jury could find that  defend- 
ant knev,  a t  the time the pole was selected for use in its line, or a t  the 
time plaintiff's intestate undertook to climb the pole, in the perform- 
ance of his duties as a linenmn, that  the pole was defective in this 
respect. Want  of knowledge, howcrer, by ancmploycr of a defect in an 
appliance or instrumentality furnished by him to bc used by his  em- 
ployce, in tlie perfornlance of his duties, does not necessarilv relieve 
thc employer of liability for damages resulting from injuries sustained 
by the employee, because of such defect. I t  is  ordinarily the duty of 
tlie employer to make a reasonable inspection of the appliance or instru- 
mentality, a t  least at the time of its selection, in order to determine 
whether or not i t  is free from defects discoverable by such inspection. 
A breach of this duty is negligelice and if such breach results in dam- 
age, the negligence is actionable. 

Thrre  mas evidence from which the jury could f i ~ d  that  defendant's 
foreman, who was in charge of the construction of the new line, and 
under whom plaintiff's intestate was at vork,  inspected the pole from 
wl~ich  plaintiff's intestate fell, in order to ascertain whether or not it 
x7as a proper and suitable pole to be used in its line. Whether or not, 
upon all the evidence, such inspection as the jury might find was made 
by said foreman, was a reasonable inspection and a performancc by de- 
fendant of its duty to plaintiff's intestate, to exercise rcasonable care in 
the selection and use of said pole, was properIy submitted to the jury, 
unless upon the facts of this case clefendant owed no  duty to plaintiff's 
intestate to malre a n  inspection of thc pole, a t  the time of its selection 
for use in the line, in the construction of which plaintiff's intestate was 
employed as a lineman. 

Upon its motion, a t  the close of all the e~irlence, for  judgment dis- 
missing the action as upon nonsuit (C. S., 5 6 7 ) )  defendant contended 
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that  i t  owed no duty to plaintiff's intestate, an  experienced lineman in 
its employment, to  inspect the pole, either a t  the timlv said intestate 
undertook to climb the nole. or a t  the time it was selected for use in its . , 
line, in order that  i t  might discover whether or not the pole was too soft 
to hold his climbers. I t  contends tha t  because of the peculiar duties 
which a lineman undertakes to perform for his  employer the duty of 
inspecting poles which he is required to climb, and upon which he  is 
required to v-ork, is inlposed by law upon the lineman and not upon his 
employer. 
h similar conte~ition made by the defendant in Terrell v. Washington, 

15s N. C., 282, was not sustained bv this Court. Plainliff i n  that  case 
was a lineman; while he mas a t  work as an  clmployee of defendant, near 
tlie top of a pole, supporting liinlself by a belt around his body, fas- 
tencd to the pole, and by spikes strapped to his feet, and driven into the 
pole, the pole fell to the ground, causing him serious injuries. There 
v a s  cridence tending to show that  the pole was rotten and in very bad 
condition several inches under the ground, and that  it broke 3 or 4 
i nc l i~s  belon- tlie surface of the ground. The pole had been standing 
three years. There was evidence also tending to show that  the pole was 
not sound or strong a t  the time i t  mas selected for use by defendant, and 
that this fact could have been discovered by ordinary inspection. De- 
fendant contended that  the duty of inspection rested upon plaintiff, a 
lineman, and not upon defendant, his  employer. Referring to authori- 
ties cited by defelidant's counsel in support of this contention, it is said 
in tlie opinion of the Court by Walker, J., "We believe that  they all hold 
that this principle does not apply if the pole was originally unsound and 
unfit for use, and that  i t  is the duty of a telegraph, or telephone, or 
electric light conlpany, ~ r l i en  i t  selects a pole for use in  its line, to 
inspect it for the purpose of ascertaining if it is sound and fit." I n  the 
Casc S o t e  to be found in 2 1  L. R. A .  (S. S.). 774. it is  said:  "The 
prcat weight of authority supports conclusion reached in the above case 
(Lytlclb v. Traction, Co., 153 Nich., 174, 116  S. Mr., 083))  that  an ex- 
periellced lineman assumes the risk of the breaking of any pole he is 
c a l l d  upon to climb in the course of his employment, if the defect mhich 
caused the pole to break was not of original construction, and that  
therefore his  employer owes him no duty to inspect the pole hefore 
wlt l ing him upon it." See cases cited. 

'The evidence in the instant case tended to show that  the defect in the 
pol? mliich caused plaintiff's intestate to  fall existed at the time the pole 
was selected by defendant's foreman for use in the linv in  process of 
construction, and that  it could have been discovered l)y an  ordinary 
inspection. The  foreman selected the pole, and directed plaintiff's intes- 
tat; and other employees of defendant to  use the pole. Before selecting 
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said pole it was the duty of defendant's foreman to make a reasonable 
inspection of the pole, having in mind that  linemen in  the employment 
of defendant ~vould be required to climb tlle pole after i t  was installed 
by using spikes strapped to their feet. The  failure to make such inspec- 
tion, if found by the jury, was negligence, and defendant is liable for 
damages resulting from such negligence. I t  cannot be held, upon all 
the rr idmce,  as a matter of law, that  plaintiff's intestate by his own 
ncgligc~icr contributed to his injuries, or by his contract of employment 
assumed tlie risk of snch injuries. Issues involving these defenses were 
properly snbmitted to the jury. 

There n a s  no error in o ~ e r r u l i n g  the motion for judgment dismissing 
tllc action as in case of nonsuit. Defendant's assignment of error based 
u1)on its exception to the ruling upon said motion is not sustained. 

Other a s ~ i g n m ~ ~ l t ' i  of error based upon exceptions to the admission or 
rxclusion of t e s t i n ~ o u ~  as rridence, and. upon exceptions to instructions 
in tlle cliarge to the jury have been carefully considered; they cannot 
I)c sustained. The jutlpnient is affirnwd. We find 

No error. 

MILES JIUSI: r. THOMAS H. HATHAWAY IW A L .  

(Filed 23 February, 1927.) 

1. Limitation of Actions-Deeds and Conveyances-Reformation-Equity 
-FYand-Mistake-Statutes. 

While a deed reservinq a life estate in the grantors mag he reformed 
for fraud, mutual mistake, etc,  so as to show that in fact it was a inort 
garc with the defeasnnce clause omitted, and permit those claiming titlv 
under the mortgagor after his death to have an accounting in proper 
instances, t h ~ y  must do so n ithin three J ears from the discovery of the 
fraud, etc,  or n h e n  they qhoultl reasonably hale discovered it, duri~i:: the 
contiiiu~nce of tlie life estate or thercafter. under the pro\iiioni of 
C. S , 441 (9) and 43'7 (4) .  

2. Reformation of Instrumnts-Equity-Burden of Proof. 
The burden of proof is on the party seeking to reform a deed ahiolnte 

upon its face into a mortgage. 
3. S a r n e D e e d s  and Convej ances-Evidence. 

It ic: necessary for a party seeking to reform a deed absolute upoil it< 
face into a mortgage to show facts and circumstances dehors the deetl 
inconsistent with its terms a s  to entitle him to the relief sought for. 

 air^^^^ by plaintiff from Sunn ,  J., at  September Term, 1926, of 
CHOTVAN. 
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Muse v. HATHAWAY. 

The verdict was as follows: 
1. I s  defendant's action barred by the statute of limitations as alleged 

in plaintiff's reply? Answer : KO. 
2. Was the  deed of John and Rebecca Hathaway to Miles Muse, dated 

22 August, 1918, intended to operate as a mortgage and the clause of 
defeasance omitted from said deed through mutual mistake of parties 
or mistake of grantors induced by fraud of said Muse as alleged in the 
answer of defendants? Answer : Yes. 

Judgment for the defendants. Exception and appeal by the plaintiff. 

14'. D. Pruden for plaintiff. 
H .  R. Leary and Ehringllaus B Bal l  for defendant. 

h a m ,  J. On 22 August, 1918, John Hathaway and Rebecca, his 
wife, who were seized by entireties of the land in controversy, executed 
and delivered to the plaintiff a written instrument purporting to be a 
deed therefor, expressly reserving to themselves an estate for life. The 
paper was registered the next day. John died in November, 1918, leav- 
ing his surviving widow the sole owner of the reserved estate, and she 
died on 21 April, 1925. Davis v. Bass, 188 N. C., 200. 

After the death of Rebecca and the consequent termination of the 
life estate, that is, on 2 June, 1925, the plaintiff instituted this action 
against the defendants, who are Rebecca's heirs at law, to recover posses- 
sion of the land; and they resisted recovery upon the ground that  the 
instrument, though executed in the form of a deed, was intended as a 
security for debt, or a mortgage, and that  the clause of defeasance had 
been omitted by the mutual mistake of the parties, or by the inadvert- 
ence of the draftsman, or by the mistake of the grantors induced by the 
fraud of the plaintiff. They prayed that  the paper be reformed, that 
an  accounting be had, and that  they be permitted to redeem. 

The plaintiff filed a reply, alleging that  the grantors and the de- 
fendants knew that the paper was intended as a deed, and had knowledge 
of its contents and of the circumstances under which it was executed; 
and that in any event, if its execution was subject to impeachment as 
alleged, they knew or should hare  known of the fraud or mistake for 
more than three years preceding the commencement of the action, and 
that their cross-action for reformation is barred by the E)tatute of limi- 
tations. 

With respect to the bar of the statute two questions are to be con- 
sidered: (1)  Whether an  action to reform a deed and to convert it into 

\ ,  

a mortgage by engrafting a clause of defeasance which has been omitted 
by mutual mistake or by fraud and mistake is barred in  ten or in  three 
years, and (2)  whether, if the three-year statute applies, there mas error 
in the instructions given the jury. 
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The defendants say that the deed in question was intended by the 
parties to be effective as a mortgage; that the redemption of the mort- 
gage is the main relief which they seek; that reformation of the deed is 
incidental, and that their cause of action is not barred within ten 
years. C. S., 437(4). They cite Prifchard v. Williams, 175 N. C., 319, 
as authority for their position; but there is an obvious distinction be- 
tween that case and this. There the doctrine discussed is whether the 
right of a remainderman to have a par01 trust in land declared during 
the existence of the life interest is inconsistent with his right to bring 
suit after the falling in of the life estate to declare the trust and to 
recover possession of the land; and it was held that a remainderman's 
right, to equitable relief whene~er necessary to protect his interest 
against loss or injury is in the nature of a bill to perpetuate testimony 
with the additional element of a declaration of trust; that the two rights 
are not inconsistent, and that as the plaintiffs had brought their action 
within the prescribed period after the termination of the life estate 
their cause was not barred. There is no suggestion that their right to 
have the trust declared during the continuance of the life interest would 
have been barred by any statute not applicable to the main relief, which 
was the recovery of the land as well as the declaration of a trust. 

I n  the case before us the circumstances are entirely different. I f  the 
deed was a mortgage in fact and in law, it was subject to be redeemed 
at any time within ten years; but an action for relief on the ground of 
fraud or mistake must be brought within three years from the time the 
cause accrues, the words "relief on the ground of fraud" having a 
meaning broader than that which is denoted in ordinary actions at  law 
for fraud and deceit. C. S., 441(9) ; Little v. Bank, 187 N. C., 1. There 
can be no doubt that the language of the statute is sufficiently compre- 
hensive to include the "mutual mistake" or the "fraud and mistake" 
alleged as a basis of the prayer for reformation; and the principle con- 
trolling upon this theory is enounced in the case last cited. The plain- 
tiff in that action sought to impress a trust upon certain property con- 
veyed to the defendant's intestate for the reason that the execution of 
the conveyance had been procured by fraud; and in the opinion it was 
said that the alleged right to impress the trust (which would be barred 
in ten years) was dependent upon the validity or invalidity of the deed 
made by the plaintiff (which must be determined in  three years) ; and 
if the right to assail the deed was barred, all claims to the proceeds in 
possession and control of the grantee or his successors were likewise 
barred. Little v. Bank, supra. 

We cannot accede to the defendants' contention that the reformation 
of the deed for fraud or mistake is merely incidental to the redemption 
of the mortgage. Mutual mistake or mistake induced by fraud is essen- 
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tial to the correction of the deed; it is the vital element. Enless the deed 
is reformed by inserting the omitted clause of defeasance it remains a 
deed; it can be reformed only by establishing mutual mistake or fraud 
and mistake; and an action for either of these causes must be prose- 
cuted within three years after accrual. To Pay that reforming the deed 
is only an incident in the process of redeeming the mortgage is equiva- 
lent to saying that contrary to the statute relief on the ground of fraud 
or mistake may be had at any time during the ten-year period allowed 
for the redemption of the mortgage. 

The next question is whether there was error in  the instruction given 
the jury in reference to the three-year statute of limitations. If it be 
granted that reserving a life estate to the makers of ihe deed is not 
inconsistent with the notion or conception of a mortgage, still if the 
makers knew that the mutual intent was to execute a mortgage the 
reserved estate did not prwlude them, or the s u r r i ~ o r ,  from seeking 
relief in a court of equity. The life interest did not prevent the statute 
from running. I n  view of this principle, the plaintiff excepted to the 
following instruction: "The burden is upon the defendants to satisfy 
you from the evidence and its greater weight that their cross-action mas 
commenced within three years from the t ime of the alleged discovery 
by them of the alleged mutual mistake or fraud, or within three years 
from the time they, by the exercise of ordinary diligence, should have 
discovered such mutual mistake or fraud. I f  the defendants have so 
satisfied you from the evidence you should answer the first issue 'h'o'; if 
the defendants have failed to so satisfy you from the evidence, you 
should answer the first issue 'Yes.' " 

I n  effect, this is an instruction that the statute did riot run against 
Rebecca, the surviving grantor and sole owner of the alleged equity of 
redemption. But there is evidence tending to show that Jackson 
Rumble, "acting for Rebecca," tried to get the property back three or 
four,days after John Hathaway's death; anti the plaintiff requested an 
instruction that the statute would run against her. Certainly, if 
Rebecca was barred, the defendants also were barred; but the jury was 
not permitted to consider this phase of the evidence. 

We cannot say there was no evidence to support the cross-action, and 
for this reason the daintiff's motion for nonsuit must be denied: but 
we call attention to the principle that in  order to reform a deed and 
convert it into a mortgage the intention of the parties must be estab- 
lished, not merely by proof of declarations, but by proof of facts and 
circumstances dehors the deed inconsistent with an absolute purchase. 
Streator v. Jones, 10 N. C., 423; Kelly v. Bryan, 41 N. (3.) 283; Sowell 
v. Barrett, 45 N .  C., 50; Crawford v. Willoughby, 192 N C., 269. 

New trial. 
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(Filed 23 February, 1927.) 

1. Evidence-Letters-Proof Required-Primary and Secondar) Evidence. 
Letters offered as evidence upon matters directly relating to question.; 

in controversy arld not collateral thereto, must be sufficiently identified 
as genuine, and where the letter itself i.; not produced, its :~bsencr or losi 
must be sufficiently accounted for to admit evidence of itb contenti 

2. Same-Hearsay-Bills and Noteeh'egotiable Instruments-Notice of 
Infirmity of Instrument. 

Where a bank claims a negotiable instrument as holder ill due course 
for value, without notice of its infirmity, a letter purporting to hare beell 
written by the president of the hank showing notice of the infirmity 
alleged in defense of its action thereon, is incompetent as hearsay in the 
absence of evidence of its genuineness. 

CIVIL ACTIOK, tried before ATunn, J . ,  at  November Term, 1986, of 
TYRRELL. 

The  evidence disclosed that  on 11 November, 1920, the defendant 
Brickhouse executed his promissory note for $750, payable "to the order 
of myself, . . . value received and without offset," and said note was 
duly endorsed by said defendant Brickhouse on the back thereof. On 
11 November, 1920, the defendant Cohoon executed a promissory note 
for $500, payable "to the order of nlyrelf, . . . value received and 
without offset," and on the same date said defendant Cohoon issued his 
promissory note for $750 in  the same language as the note above re- 
ferred to and duly endorsed the same on the hack thereof. A11 of these 
notes were delirered to the Phos-Pho Germ Manufacturing Corporation 
in payment of purchase price for certain stock of said corporation. 
These notes were taken by the Phos-Pho Germ Corporation to the plain- 
tiff American National Bank, and hypothecated with the plaintiff as 
collateral security for a line of credit adranced by plaintiff to the Phos- 
P h o  Germ Manufacturing Corporation. The  Phos-Pho Germ Manu- 
facturing Corporation had become insolvent and the plaintiff contends 
that  there is $7,264.64 due by the Phos-Pho Germ Manufacturing Cor- 
poration to i t  upon the line of credit for which the notes in coutrorersy 
were pledged as security. 

The  evidence of defendants tended to show that  the notes xe re  secured 
by means of f raud and fraudulent representation made by the agents of 
the Phos-Pho Germ Manufacturing Corporation in a stock-selling 
scheme, and that  said notes were executed and delivered by the defend- 
ants to  the agent of the Phos-Pho Germ Manufacturing Corporation 
for the purchase price of stock in said corporation. Tha t  a t  the time 
said notes were issued by the defendants, the agent of the Phos-Pho 
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Germ Manufacturing Corporation represented that said company was 
a going concern, had paid large dividends, and the company had a large 
quantity of fertilizer on hand, and that they had factories in Richmond 
and a large quantity of manufactured fertilizer ready for shipment at 
New Bern. That all of these representations were false, and that the 
defendants relied upon said representations. 

The defendants further allege that Phos-Pho Germ Manufacturing 
Corporation had not complied with the Blue-sky Law and that Mr. 
0. J. Sands, president of the plaintiff bank, was director in  the Phos-Pho 
Germ Manufacturing Corporation, and that the plaintiff bank was not 
the purchaser of said notes in due course and without notice. 

The issues and answers of the jury thereto were as follows: 
1. Did defendants execute the notes sued on in this action, as alleged 

in the complaint ? Answer : Yes. 
2. Were defendants induced to execute said notes by fraud and mis- 

representation on the part of Phos-Pho Germ Company, as alleged by 
defendants ? Answer : Yes. 

3. Did plaintiff American National Bank take said notes for value 
before their maturity and without knowledge of such fraud, as alleged? 
Answer : No. 

4. What amount is due on the J. G. Brickhouse notes? Answer: 
Nothing. 

5. What amount is due on the E .  P. Cohoon notes? Answer: Nothing. 
From the judgment upon the rerdict plaintiff appealed. 

W .  L. Whitley for plaintif. 
Thompson & Wilson for defendant. 

BROQDEN, J. Exceptions eight and twelve present this question : 
Can a witness testify as to the contents of a letter received by him with- 
out proof of the genuineness of the original letter and without evidence 
as to the loss thereof? 

I t  is a general rule of evidence that the best evidence which the nature 
of the case admits of must be produced. When the nonproduction of 
the best evidence is properly accounted for, then the nexi; best evidence 
in the party's power is required. But before secondary evidence of the 
contents of a letter can be given in evidence, the letter itself must be 
properly identified by proof of the signature, and if the letter has been 
lost, the loss must be properly shown before evidence of the contents 
thereof is admissible. Du~nds v. Powell, 14 N .  C., 104; h'mith v. R. R., 
68 N. C., 107; Gillis v. R. R., 108 N. C., 441; Avery v. Stewart, 134 
N. 0., 257; Arndt v. Ins. Co., 176 N.  C., 652; Mahoney v. Osborne, 189 
N. C., 445. 
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I n  the case now under consideration, the record shows the following 
facts: The  defendant Cohoon testified that  the agent of the Phos-Pho 
Germ Manufacturing Corporation "had a letter from Mr. Sands, signed 
by Mr. Sands. (Question by the court) : A11 you know is that it pur- 
ported to be from Mr. Sands?  Answer: Yes, s i r ;  and written on a 
letterhead, written by Mr. Sands, president of the bank. (By the 
court) : Did his name appear on the printed stationery? Answer : Yes, 
sir. Wi th  a great many of the other bank associates? Answer: H e  told 
me that  some other concern which did a big trunk and box business, 
who were stockholders i n  this business, and had a letter from them, 
saying what a success it was, and what a wonderful investment i t  was, 
and what a wonderful product they had, surpassing all other fertilizers 
i n  making crop yields." I n  the charge to the jury the court referred 
to the letter as follows: "And that  he showed him, or offered evidence 
to show, that  he is also an officer i n  the Phos-Pho Germ Xanufacturing 
Corporation." 

T h e  witness did not testify that  he knew the handwriting of Mr. 
Sands, and there was no evidence whatever to identify the letter. With- 
out such proof the letter mas inadmissible. Even if the letter had been 
genuine and properly identified and proven, the best evidence of its 
contents would have been the letter itself, and certainly, i n  the absence 
of eridence that  the letter had been lost or  misplaced by the witness, 
the contents thereof were inadmissible. Then, too, the contents of letters 
mould h a ~ e  been clearly incompetent as hearsay. Arndt v. Ins. CO., 
176 N .  C., 6 5 2 ;  Mahonpy u. Osbome,  supra;  Bider v. Bri t ton ,  192 
N .  C., 199. 

These letters related to matters in issue and were not collateral to the 
question in  controversy. 

There are  other exceptions in  the record, but, as a new tr ial  must be 
awarded for the error specified, i t  is therefore unnecessary to discuss 
these exceptions. 

Kew trial. 

CORIAIERCIAL INVESTMENT TRUST,  IYC.. v. FRANK G A I S E S  AXD 

DAVID GAIKES, J O H N  P. BISHOP,  REX F. R I S H O P  A m  JOHK F .  
FULTON, TRA~IKG AS T H E  MOTOR COJIPANT. 

(Filed 23 February, 1927.) 

Actions-Fo~ign Corporations-Statutes-Doing Business in This State 
-Principal and Agent-Evidence. 

Evidence that a nonresident defendant corporation engaged in the busi- 
ness of purchasing in its state of residence lien notes from automobile 
dealers in this State taken by the latter from purchasers of automobiles, 
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COMMERCIAL TRUST 'l?. GAISES. 

is not alone sufficient to bring it within the intent and .meaning of C. S., 
1181, requiring as a prerequisite to doing business here the filing of a 
copy of its charter, etc. 

APPEAL by defendants froin judgment of Superior Court of GUILFOXD, 
at April Term, 1926, before Shaw, J. KO error. 

Action to recover amount due on note executed by drfendants Frank 
Gaines and David Gaines, payable to their codefendants, trading as 
The Motor Company, or order. Plaintiff, a corporation organized 
under the laws of the State of Xew York, is now the holder of said 
note. Payment of said note mas guaranteed in writing by defendants 
John P. Bishop, Rex F. Bishop, and John F. Fulton, as individuals, 
prior to the purchase of the note by plaintif?. 

Defendants deny liability on said note; they contend that plaintiff, a 
foreign corporation, having failed to comply with statutes relative to 
foreign corporations doing business in  this State, cannot maintain this 
action. David Gaines haring died since the commencement of the 
action, plaintiff submitted to a nonsuit as to him. 

The issue submitted to the jury was answered as follows: 
"Are the defendants indebted to plaintiff, and if so, in what amount Y 

Answer: Yes; $198.04, with interest from 30 September, 1924." 
From judgment upon this rerdict, defendants appealed to the Supreme 

Court. 

Shuping d Hampton for plainti f;  
11. B. Stanley for defendants. 

cox so^, J. Plaintiff is a corporation, organized under the laws of 
the State of Xew York, with its principal office and place of business 
in said state. Defendants are citizens and residents of the State of 
Xorth Carolina. 

On 30 August, 1924, defendants Frank Gaines and D,lvid Gaines, at 
Greensboro, N. C., executed their promissory note, negotiable in form, 
by which they promised to pay to The Motor Companl, or order, the 
sun1 of $245.04, in accordance with the terms set out therein. The 
Motor Company is a partnership, engaged in business as a dealer in 
automobiles at  Greensboro, X. C., and composed of defendants John P. 
Bishop, Rex F. Bishop, and John F. Fulton. The consideration of said 
note was the balance due on the purchase price of an automobile sold 
by The Motor Company to the makers of said note. 

Plaintiff purchased the said note from The Xotor Company, in due 
rourse of business. Prior to said purchase, John P. Bishop, Rex F. 
Bishop, and John F. Fulton, in writing, guaranteed its payment. Cer- 
tain payments, made on said note, have been duly credited; the balance 
due, at  the commencement of this action, was $198.04. 
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With  respect to defendant's contention that  plaintiff, a foreign corpo- 
ration, could not maintain the action for that  i t  had not complied ~ v i t h  
thc provisions of C. S., 1181, and therefore under the provisions of sub- 
section 16,  section 52, ch. 34, Public L a m  1921, the transaction upon 
TI-hich plaintiff relics for its right of action, is wholly void, the court 
inqtructed the jury as follows: 

"There is an  interesting question of Ian in  this case, gentlemen, but 
after considering thc argument of counsel and hearing the authorities 
read, the court is  of the opinion that  there is not sufficient evidence to go 
to the jury that  plaintiffs engaged in  business in Nor th  Carolina." 

Defendants excepted to this instruction, and assign same as error. 
I t  has been generally held that a foreign corporation cannot be held 

to be doing business in a state, and therefore subject to its laws, unless it 
shall be found as a fact tha t  such corporation has entered the state in 
v-hich i t  is alleged to be doing business, and there transacted, by its 
officers, agents, or other persons authorized to act for it, the business in 
which i t  is  authorized to engage by the state under whose laws i t  was 
created and organized. The  presence ~ ~ i t h i n  the state of such officers, 
agents, or other persons, engaged in  the transaction of the corporation's 
h r i n e s s  with citizens of the state, is generally held as determinative of 
the question as to whether the corporation is  doing business in  the state. 
Timber Po. 1 ' .  Ins. Co., 192 N. C., 57, 133 8.  E., 424; R. R. v.  cob!^. 
190 Pu'. C., 373; L z i t z c c f o ~ d  v. A s s o c i a f i o n ,  190 S. C., 314. 

"The general rule is that  when a foreign corporation transacts some 
iubstantial part  of its ordinary business in a state, i t  is  doing, trans- 
acting, carrying on, or engaging in  business therein, within the meaning 
of the statutes under consideration." 14a C. J., p. 1270, see. 3977. 

The evidence in the instant case tends to show that  plaintiff is engaged 
in the busincss of purchasing notes, executed by purchasers of automo- 
biles, in par t  payment of thc purchase of, mid secured by liens or chattel 
mortgages on the automobile ~ u r c h a s e d ;  that  these notes are purchased 
from dealers, residing and doing busine3s in states other than New York ;  
that  the notes offered for sale by said dealers are sent to  plaintiff in 
S e w  York, and there purchased or rejected as  plaintiff may determine 
ill each instance; that  said notes are payable in New York, a t  the offices 
of plaintiff. 

There is  no wideace that  any officer, agent or other person has pur- 
chased such note i n  the State of North Carolina, or  has ever come into 
said State for the purpose of purchasing such notes. There was evidence 
that  plaintiff has purchased many notes from dealers, residing and doing 
business in  Nor th  Carolina, all such notes, hovever, having been pur- 
chased in  S e w  York;  there mas also evidence that  plaintiff has brought 
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suits to recover upon notes not paid by the makers a t  maturity, and in 
some instances to recorer possession of the automobile upon which there 
was a lien for the note. 

I t  is well settled tha t  the bringing of actions by a corporation created 
arid organized under the laws of one state, in the courts (of another state, 
to enforce collection of debts alleged to be due to such corporation from 
citizens and residents of the latter state, or the engaging in l i t igatioi~ 
with citizens and residents of such state, in its courts, doss not constitute 
"doing business" in said state, within the meaning of statutes similar 
to that invoked by defendants in support of their conter,tion that  plain- 
tiff, a foreign corporation, cannot maintain this action, because it is 
doing business in this State, without having complied with the provi- 
sions of C. S., 1181, 14a C. J., p. 1276, sec. 3983. 

W e  concur in thc opinion of the learned judge who presided a t  the 
trial of this action in the Superior Court, that  there was no evidence 
from,which the jury could find that  plaintiff was doing business in this 
State. 

The  provision contained in subsection 16, section 82, ch. 34, Public 
Laws 1921, which also appears i n  subsection 15, section 89, ch. 4, Public 
Laws 1923, does ]lot apply to the plaintiff in this action for the reason 
that although plaintiff, a nonresident corporation, has  not complied 
with C. S., 1181, it is not doing business in this State. Tt may be noted 
that said provision does not appear i n  subsection 15, section 89, ch. 101, 
Public Laws 1925. The General Assembly has eliminated this provision 
from the statute entitled '(*In act to raise rerenue." We do not therefore 
consider the many interesting questions discussed in  thrb briefs filed in 
this Court. They are not material to the disposition of this appeal, 
and need not be discussed or decided. The  assignment of error relied 

u 

upon by appellants cannot be sustained. The  judgment is affirmed. 
There is 

N o  error. 

STATE v. J O H N  COLSOR'. 

(Filed 23 February, 1927.) 

1. Evidence-Witnesses-Characteidriminal Law-Ins1,ructions - Ap- 
peal and Error. 

Upon a trial for violating the prohibition law, the defendant does not 
place his own character in evidence as to the particular offense charged 
against him merely by taking the witness stand, and a charge of the 
court that a bad reputation of this kind if so found by the jury could be 
considered as corroborative evidence of the State's witnesses, is reversi- 
ble error to the defendant's prejudice. 
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Before evidence as to the character or general reputation of a party is 
admissible, the witness should first testify as to his knowledge; and if 
upon direct examination he testifies in the affirmative, the following 
questions should be directed to general character, permitting the witness 
to specify; and on cross-examination questioils as to particular matters 
may be asked and the answer of the witness is not subject to contra- 
diction. 

APPEAL by defendant from Xunn, J., at  November Term, 1926, of 
PERQUIMANS. 

Criminal prosecution, tried upon indictment charging the defendant 
with purchasing, selling, and transporting intoxicating liquors, etc., in 
violation of law. 

T h e  principal evidence offered by the State was the testimony of one 
J. H. Metts, a detective, who operated under the name of J. J. Bell. 
H e  testified that  in April,  1926, he went to the home of the defendant 
and, by falsely representing his  business, purchased a gallon of whiskey 
from him in  the presence of the defendant's wife and small son, Bruce. 
The  witness further testified that  on the following day he returned to 
the home of the defendant and bought four quarts of liquor from the 
defendant's wife and son, the defendant himself not being present a t  
this time. These purchases were deposited with J. W. Darden, a justice 
of the peace, and request made that  a warrant  be issued for the de- 
fendant. 

The evidence of the State's witness was denied in all i ts  essential 
features by the defendant, his wife and their son. 

I n  rebuttal, and over objection, the State offered evidence tending to 
show that  the defendant's general reputation was bad "for dealing in 
liquor." 

With  respect to this evidence, the following 'excerpt, taken from the 
court's charge, forms the basis of one of the defendant's exceptive assign- 
ments of error : 

"The court instructs you that  you should not convict the defendant 
on his reputation for  selling liquor, if you should find from the evidence 
that  he has such a general reputation, but evidence of the defendant's 
general reputation is competent to be considered by you i n  this case, as 
he has testified in  his own behalf, and evidence of his  general reputation 
for selling liquor, or  violating the prohibition law, is  competent as  a 
circumstance tending to corroborate the testimony of Mr. Metts that  he  
found intoxicating liquor a t  the home of the defendant, and purchased 
liquor from the defendant. The  evidence of defendant's reputation for 
selling or possessing or transporting liquor is  allowed to go to you for the 
purpose of corroborating Netts, and the whiskey which has  been offered 
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in evidence is admitted for the purpose of corroborating Mr. Metts and 
Judge Darden, if you find it corroborates them, and such evidence is 
admitted for the purpose of corroboration only, and not as substantive 
evidence." 

From an adverse verdict and judgment of twelve months on the roads, 
the defendant appeals, assigning errors. 

Attorney-Geneva1 Brummitt and Assistant Attorney-General Nash for 
the State. 

Aydlett & Simpson fo~. def~ndan f .  

STACY, C. J., after stating the case: The court's instruction that the 
evidence tending to impeach the general reputation and character of the 
defendant was to be considered by the jury as corroborative of the testi- 
mony of the State's witness, J. H. Xetts, and only as such, is not in 
accord with precedent. I t  is contended, however, that a new trial should 
not be awarded for this deviation from the usual formula, because, it is 
said, to assail the credibility of the defendant's testimony, by showing 
him to be a man of bad character, is, in effect, but to strengthen or to 
corroborate the testimony of the State's witness. We aye unable to take 
this view of the matter. Suppose the jury were inclined to disbelieve 
the defendant's testimony, because of the cvidence tending to impeach 
his general reputation and character, but were not willing to accept the 
eridence of the State's witness without corroboration-a position not at 
all improbable-~rould not a verdict of acquittal be the result, the State 
not having established the guilt of the defendant beyond a reasonable 
doubt? To ask this question suggests an answer in the r~ffirmatire. We 
cannot say the error was harmless; its natnral effect would seem to be 
otherwise. 

I n  all criminal prosscutions, certainly those involving moral turpi- 
tude, the defendant may elect to put his character in issue, and thus 
produce evidence of his good reputatioi~ and standing in the community 
(8. v. Hice, 117 K. C., 782) ; but if this bc. not clone, the State cannot 
offer evidence of his bad character, unless and until he has been examined 
as a witness in his own behalf, and even then-the defendant not electing 
to put his character in i s s u e t h e  impeaching testimony is permitted to 
affect only his credibility as a witness, and not the queskion of his guilt 
or innocence. Marcom v. A d a m ,  122 N. C., 222 ; 8. v. Traylor, 121 
N. C., 674. Of course, in proper instances, in criminal cases, where the 
defendant chooses to put his character in issue, the pertinent evidence, 
pro and con, then becomes substantive proof, and may be considered by 
the jury as such. S. v. lVorse, 171 N. C., 777; 8. v. Cloninger, 149 
N. C., 567; In re McXay, 183 N.  C., 226. 
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Here, the defendant offered no evidence of his good character, though 
he did testify in his own behalf. Evidence of his bad character, there- 
fore, was competent only for the purpose of impeaching the credibility 
of his testimony. S. v. Cloninger, 149 N .  C., 571; S. v. Atwood,  176 
I\'. C., 704; S. v. Xoore ,  185 N. C., 637; 8. v. Loce,  189 N.  C., 766. 

There are other exceptions directed to the admission of evidence 
tending to impeach the general reputation and character of the defend- 
ant on the ground that the witnesses had failed to qualify as competent 
witnesses before testifying on the subject, but as these exceptions are not 
likely to be taken on another hearing, we shall not pass upon them now. 

The rule is that where an impeaching or sustaining character witness 
is called, he must first qualify himself by saying whether he knows the 
general reputation or character of the witness or party about v+ich he 
proposes to testify. I f  he answer that he does not, he should be stood 
aside without being cross-examined on the subject. And if he reply in 
the affirmative, he should be confined to general reputation or character. 
8. 7.. P u ~ k s ,  25 N. C., 296. 

Speaking to the question in Edward3 v. PT-ice, 162 N .  C., 241, Clark, 
C. J., delivering the opinion of the Court, said: "The rule as to this 
nlattcr has been fully settled by many decisions in this Court. I t  is 
this: The party himself, when he goes upon the witness stand, can be 
asked questions as to particular acts, impeaching his character, but as to 
other witnesses it is only competent to ask the witness if he 'knows the 
general character of the party.' I f  he answers 'No,' he must be stood 
aside. I f  he answers 'Yes,' then the ~vitness can, of his own accord, 
qualify his testimony as to what extent the character of the party 
attacked is good or bad. The other side, on cross-examination, can ask 
as to the general character of the party for particular vices or virtues. 
But it is not permissible either to show distinct acts of a collateral 
nature nor a general reputation for having committed such specified act. 
McKelway ET., secs. 123, 125; 1 Gr. Ev., see. 461-b. To permit this 
mould protract trials to an indefinite extent by permitting the investiga- 
tion of numerous incidents, if not indeed the whole life of the party, 
and mould distract the attention of the jury from the real points at 
issue in the case and turn the trial into an investigation of the character 
of the party. I t  is important to confine the rule strictly as above stated. 
both to concentrate the attention of the jury upon the matters in issue 
and to avoid unnecessary length of trials." See, also, S. v. IlIi17s, 184 
K. C., 695; 8. v. Huywood,  182 S. C., 815; S. v. Xillian, 173 K. C., 796; 
I'illotson v. Curr in ,  176 N .  C., 484; S. v. Robertson, 166 N .  C., 356; 
S. v. Hol ly ,  155 N .  C., 485; S. c. Ussery, 118 N. C., 1177; S. v.  Cole?/, 
114 N .  C., 879, and S. v. Gee, 92 N. C., 760. 
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For  the error, as  indicated, in misdirecting the jury as to how they 
should consider the evidence tending to impeach the general reputation 
and character of the defendant, a new tr ial  must be awarded; and i t  is 
so ordered. 

New trial. 

W. H. WHITLEY, CHARLES SPRUILL A N D  CHAIIIIES A. l?T,I'NN v. THE 
CITY O F  WASHINGTON, R'ORTH CAROLIR'A. AKI)  J. R. JIEEKISS, 
CITY CLERK O F  WASIIINGTOS, ~ O R T I I  CAROI.INA. 

(Filed 23 February, 1927.) 

Taxat ion-ScI~oo l~Ba~k  Taxc-StBtllte~-Constitutional Law. 
A city without legislative authority may not levy a back t a s  to reiiu- 

burse itself for moneys it has paid on the interest of its bonded debt, on 
a part of the district that has escaped tasation by reason of inadvertence 
or error of the proper authorities in listing the property of the owners 
for that purpose, and an ordinance to that effect is void as inhibited by 
the State Constitution and statute requiring that tases :shall be uniforin 
and ad valorem. Const., Art. VII, sec. 9 ;  C. S., 2678. 

APPEAL by defendants from Sunn,  J., at  December 'Term, 1926, of 
BEAUFORT. Affirmed. 

Controversy without action. Main  facts : 
The Washington Public School District embraces the city of Wash- 

ington, N. C., and also a considerable territory outside oE said city, and 
said city is authorized by law to levy the taxes for said public school 
district. I n  1922 bonds were issued for said school district in the 
amount of $300,000, and in  1923-24-25, a tax was levied for the purpose 
of paying the interest on these bonds, but said tax was levied only on 
the property inside the corporate limits of the city of Washington, and 
was not levied on the property outside the city of Washulgton, nor has 
any tax ever been collected on said property for the purpose of paying 
the interest on the bonds, the result being that  the property inside the 
corporate h i t s  of the city of Washington has borne the expense of this 
interest, and that  the property outside has never contributed its pro ra ta  
share for this purpose. This  error was discovered and thi taxing 
authorities of the city of Washington, N. C., are now attempting to levy 
for the year 1926-27 a tax on the property outside of the city of Wash- 
ington to reimburse the city of the tax which i t  has pa!d on behalf of 
the outside landowners. 

B t  a meeting of the board of aldermen on 8 September, 1926, a tax 
levy was made covering all of the property within the entire boundaries 
of the Washington Public School District of 35 cents for maintenance 
and operation and 21  cents for school bond interest. 
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On 7 October, 1926, the city of Washington, N. C., adopted a resolu- 
tion levying a tax on the part  of Washington Public School District 
outside of the corporate limits of said city for maintenance and operation 
of schools, 35 cents, and for bond interest for 1923-26, 66%; total, 
$1.017~. 

The following resolution mas duly adopted by them: 
"Whereas the auditors, when making the regular annual audit of the 

books, accounts, and records of the city of Washington, discovered that  
the school district outside of the corporate limits of the city of Wash- 
ington had not been paying its pro ra ta  portion of the school bond inter- 
est since the bonds were issued on 1 January,  1923 ; and 

"Whereas the taxpayers of the city of Washington have been paying 
the interest on these bonds sincc the bonds were issued; and 

"Whereas the rate of taxation necessary to corer this charge against 
the district is 1635 cents per year, and the total amount chargeable 
against the district as a ~vhole is $15,000 per year, $1,666.67 is charge- 
able against that  portion outside the corporate limits; and 

"Whereas the district outside the corporate limits has never paid any 
portion of said interest, and is, therefore, chargeable with thiee years 
interest, or $3,000.01, for the ycars 1923, 1924, and 1925, or 50 cents 
per $100 valuation. This, with the charge of 16% cents per $100 for 
the current year's interest, makes i t  imperatire to levy a tax of 6635 
cents per $100 raluation for bond interest on all property outside the 
corporatc limits subject to school tax for the Washington Public Schools: 
Therefore, the rate of taxation for that  part  of the Washington Public 
School District outside thc corporate limits of the city of Washington 
for the year will be as follo\i~s: 

Maintenance and operation $0.35 
Bond interest. 1923-1926, both inclusire .6624 

Total $1.012,~ 

"XOW, therefore, be it resolved by the board of aldermen of the city 
of Washington, State of North Carolina, that  there shall be levied and 
collected on all property, both real and personal, i n  said district outside 
the corporate limits of the said city, a tax of 66% cents per $100 valua- 
tion, for the purpose of paying the bond interest for  the current year, 
and to reimburse the city of Washington for that  portion of bond 
interest paid by the said city, which was properly chargeable against 
the said district outside the corporate limits as hereinbefore set out." 

In the case agreed, i t  was admitted that  plaintiffs owned real estate 
outside of the city of Washington, but inside the public school district, 
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and tliat two of them bought their property in 1926, and the other has  
owned his for three years. The  property was duly listed for taxes. 

The following judgment was rendered i n  the court below: 
" I t  is considered, ordered, adjudged, and decreed, . . . that  the taxes 

levied by the board of aldermen of the city of Washingtor+ on 7 October, 
1926, :~inounting to $1.019$, on property within the Washington School 
District, but applying only to property in said district outside of the 
city of Washington, were wroiigfully and illegally levied and assessed 
on said property outside of the corporate limits of the city of Washing- 
ton;  said rate of taxation being upon a different basis from that  levied 
upon property in the city of Washington, and inside of the said school 
district for tlie year 1926; the court being of the opinion that  all taxes 
levied must be equal, uniform, and ad calo?wn, applying equally to all 
property witliiii the tased area. I t  is, therefore, considered, ordered, 
ant1 adjudged tliat said levy of the city of Washingto11 of 7 October, 
1926, as set out i n  a resolution made a part  of the case submitted, is 
illegal and void, and the said city and J. R. Meekins, city clerk, be and 
t h y  hereby are enjoined from ~ssc~ssiilg and collecting the same. 

"Tliis judgment is suhjcc3t to esceptio~l that  said city of Washington 
and said city clerk shall be allowed to assess and col lx t  against the " 
prol~cr ty  of tlic plaintiffs and other taspayers outside of the city of 
V a ~ h i n g t o n ,  for school bo~ld  interc~st for the year 1026, 16y3 cents, the 
sanlc rate of taxation levied ant1 assessed against the prcperty inside of 
the c'orl)o~ntc limits of thc tlefenclant city of JVasliingto~~. 

( 'This jutlgrncnt is 11 itliout prejudice to thcl right of thc city of Wash- 
ington Scliool District to collcrt such taxes levied and assessed against 
tlic lwoperty of the plaintiffs and other taxpayers outsids of the city of 
11-asl~ington ant1 within mid school district for school bond interest for  
tllc ,wars 1923. 1024, mid 102.i, as tlic~y are legally authorized to collect 
by reason of such levies and asscssnients as have been lawfully made. 
The question :is to the fact of such levies, or ilw legality of the same, not 
bring l ~ r c s c ~ ~ t c d  to t l ~ c  court in this action, the same v e r c  not passed 
upon ill this jnrlgincnt, and neither thc plaintiff nor the defendants, in 
rrspect tlicreto, sllall he bound hereby." 

From the jutlglncnt rcndercd, defendants assign error and appeal to 
tlie Supi-eme Court. 

t1nm.g Illc;Mullan for ~ l a i n f i f s .  
TI .  C .  Carfer for defendants. 

C ~ a n s s o x ,  J. Const., Art .  711, sec. 9 (C. S., 2678), is as follows: 
",I11 taxes lcried by any county, city, town, or township shall be uniform 
and ad valorem upon all property in the same, except property exempted 
by this Constitution." 
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Burwell, J., i n  Loam dsso. v. Comrs., 115 N.  C., p. 413, construing 
this provision, says: '(Hence, if there is any statute . . . that  attempts 
to make the burden of taxation i t  bears greater or less than  that which 
is laid on other property of the same situs and value, such legislation 
is unconstitutional and void." I n  Hart  v. Comrs., 192 N .  C., 165, i t  is  
held:  "With reference to locality, a tax  is uniform when i t  operates 
with equal force and effect i n  every place where the subject of i t  is found, 
and with reference to classification, it is uuiform when i t  operates mith- 
out distinction or discrimination upon all persons composing the de- 
scribed class," citing cases. 

The  right to levy the tax  on 8 September, 1926, is conceded. As to the 
right under the resolution of i October, 1926, the defendants cite a case 
that  refers to the cases of Wilrningforr c. Cronly, 122 N .  C., pp. 383 
autl 389. The  first case, in substance, decides: I t  is competent for  
the Gencral Llssembly to pro1 idc for the collection of arrearages of taxes 
due for past years when ascertained in  the mode prescribed by law. 
Neither the three nor the ten years statutr  of limitations applies to an  
act authorixillg the Statc or :r coui~ty  or city to rccovcr tlelinquent taxes, 
unless such act expressly so pro\-id~s.  See J l a m i n g  v. R. R., 188 IY. C., 
p. 665; ATew Hanover C o u n t y  u. TT'hit??zan, 190 K. C., p. 332. 

I n  the prescut action the attempted levy of i October, 1926, i n  the 
legal situs or boundaries in the school district in and outside of the city 
of Warhirigton, N. C., v n s  not uniform and ad valorem; therefore, 
unconstitutional and ~ ~ o i d .  There x i s  no statute cited that  gave any 
right to l ~ r y  for back t a w s  (Il'ilnzington, I > .  Cronly ,  supra) ,  nor one 
cited that  gave any right to  lev^ a t  the time i t  n.as done; therefore, the 
attenipted levy of 7 October, 1026, was illrgal. 

I11 11mnvtond v .  X c R a r ,  182 K. C., 11. 754, i t  is said:  " I t  may be well 
to  note that  as to all liahilitics theretofore incurred, and all bonds there- 
tofore issued under statutes or elections requiring the levy of a tax on 
both property and poll, the pov er and obligation to l e ~  y the tax on both 
d l  continue. for a State, no more by constitutional amendment than  by 
statntc, c:r~ impair  the vestcd rights held by thc creditors in assurance 
of hi5 debt. Nnt7ih v. Conzrs., anic ,  149, citing, among others, Port of 
dlobile v .  TT7afsou, 116 U. S., 259." ri'pifzcr c. Conzrs., 188 N. C., p. 30. 

I n  the prcseut case t 1 1 ~  city of T'Tashington has paid the interest on 
the bonds, and the levy of T October, 1926, is  to reimburse the city. 

Chapter 102, Public Laws 1925, scc. 72, makes provision for commis- 
sioners to enter property escaping taxation, "When no assessment has  
bee11 made for tllc years in which said property has so escaped taxation, 
the board of comnlissioners shall be authorized to value and assess the 
same for those years : Provided, this shall not apply beyond five years." 
Carstarphen v.  Plymouth,  186 N .  C., p. 90. 
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We have been cited to no legislative authority or case, and we have no 
knowledge of any, tha t  allows a levy for  back taxes under the facts and 
circumstances of this case. 

F o r  the reasons given, the judgment of the court below is  
Affirmed. 

F. M. NEWBY, JR., v. M. P. GALLOP, TRUSTEE. 

(Filed 23 February, 1927.) 

1. Sales-Mortgages-Raised Bids-Clerks of CourtResales--Statutes 
-Deeds and Conveyances. 

Under the express provisions of C. S., 2591, the amount of the raise of 
the bid on lands sold under a mortgage must be paid to the clerk of the 
Superior Court of the county within ten days from the time of the fore- 
closure sale; and where the same has been erroneously paid to the mort- 
gagee or trustee within the time specified, it is insufficient, and the pur- 
chaser at the foreclosure sale is entitled to his deed upon the payment of 
the purchase price. 

Where a raised bid of the price brought a t  a foreclomre sale of land 
under mortgage has not been made as required by statute, the mortgagors 
are properly denied the right of intervening on the ground that they had 
been misled by the payment required by the statute to be made to the 
clerk of the court having been made to the mortgagee. 

AGREED CASE, heard by Daniels, J., at  J anua ry  Term, of PASQUOTANK. 
J. T. Brothers owned a tract of land in Pasquotank County, contain- 

ing about ninety acres. On 17 April,  1922, he executed E mortgage upon 
the land to the Federal Land Bank of Columbia, S. C., for $4,000. On  
19 May, 1022, he executed to the defendant M. P. Gallop, trustee, a 
deed of trust  on the land to  secure notes aggregating $2,000. O n  1 Sep- 
tember, 1924, he executed and delivered to the Gallop-Sawyer Realty 
Corporation a mortgage securing notes for $6,000. The notes described 
in said lien were due and unpaid. Thereupon Gallop, trustee in the 
second deed of trust, duly advertised and sold the land a! the courthouse 
door in  the county on 13  November, 1926, a t  which time and place the 
plaintiff Yewby became the purchaser of said property. The  purchase 
price paid by Newby mas not more than sufficient to pay off the first 
lien and the second lien, under which the land was sold, leaving nothing 
to be applied to the indebtcdiiess of the Gallop-Sawyer Realty Corpora- 
tion, the holders of the third lien. 

On 20 November, 1926, hl. B. Sawyer, secretary of Gallop-Sawyer 
Realty Company, mortgagee, deposited with the trustee, the defendant 
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M. P. Gallop, a check for $320.25 for the purpose of raising the bid on 
said land. No report of said sale, or of said raised bid, was made to the 
clerk of the Superior Court within ten days from the date of said sale. 
However, on 24 November, 1926, the trustee told the clerk that the bid 
had been raised and check deposited with him as said trustee. There- 
after, on 27 November, a written report of said sale and of said proposed 
raised bid was made to the clerk of the Superior Court, but no raised 
bid was ever deposited with the clerk of the Superior Court of Pasquo- 
tank County. The plaintiff Newby demanded a deed for the premises, 
and the trustee declined to make the deed upon the ground, presumably, 
that the bid of the plaintiff had been properly raised. 

The trial judge held "that the plaintiff's bid for the lands described 
in the agreed facts had not been legally and properly raised," and fur- 
ther ordered that the defendant trustee execute and deliver a deed to 
the plaintiff upon payment of the purchase price. The owner of the 
land, J. T. Brothers, appeared before the judge, requesting that he be 
permitted to intervene in the cause, and declaring by affidavit that he 
would have raised the bid on his property but was informed by the 
defendant trustee that the bid had been raised, and further, that the 
purchase p i c e  bid by the plaintiff was inadequate. The judge declined 
to permit the said Brothers to intervene in said cause. 

George J .  Spence and McMullan & LeRoy for plaintiff.  
Walter L. S m l l  for defendant. 

BROQDEN, J. TWO questions are presented for determination: 
1. Must the increased bid at a trustee's sale of land under a deed of 

trust or mortgage be paid to the clerk of the Superior Court or to the 
trustee ? 

2. Was the owner of the land, to wit, J. T.  Brothers, entitled to inter- 
vene in the cause at  the hearing? 

C. S., 2591, provides in express terms that the sale of property under 
a mortgage or deed of trust "shall not be deemed to be closed under ten 
days. I f  in ten days from the date of the sale the sale price is increased 
ten per cent, where the price does not exceed $500, and five per cent 
where the price exceeds $500, and the same is paid to the clerk of the 
Superior Court, the mortgagee, trustee, executor, or person offering the 
real estate for sale shall reopen the sale of said property and advertise 
the same in the same manner as in the first instance. . . . Where-the 
bid or offer is raised, as prescribed herein, and the amount paid to the 
clerk, he shall issue an order to the mortgagee," etc. 

A reading of the statute will disclose that the law, as now written, 
prescribes the payment of an increased bid to the clerk and not to the 
trustee, mortgagee, or other person offering the land for sale. The pay- 
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ment of the  increased bid to  t h e  t rustee mas ineffectual, and,  therefore, 
t h e  bid, not having been raised as  required by  law, the  plaintiff i s  
entitled t o  a deed f o r  the  premises. I I ~  rp Ware, 187  N. C., 693. 

I t  must  then inevitably follow that ,  if the  plaintiff i s  entitled t o  a 
deed under  t h e  facts  disclosed by  th i s  record, t h e  intervener, J. T. 
Brothers ,  h a d  n o  r igh t  t o  intervene a t  t h e  hearing,  a n d  t h e  judgment  
denying his  motion to intcrrene was correct. 

Affirmed. 

STATE v. JAMES hIARAGOUSIS, Ar,ras J. B. MALLOS. 

(Filed 23 February, 1927.) 

1. Instructions-Evidence-Appeal and Error .  
Where testimony upon a criminal trial is properly escl~tded upon motion 

of the objecting  part^ to strike out, and thereafter in his charse the 
judqe has referred to i t  as  a part of the testimony, the error is prejudicial 
and a new trial will be granted on appeal. 

2. Criminal Law - Embezzlement - Evidence - Principal a n d  A g e n t  
Questions fo r  Jury. 

Evidence on a trial for embezzlemerlt under a proper indictment, that 
the defendant ohtailled money on a check of the prosecuttng witness given 
him to buy a certain business for the witness and converted it  to his own 
use, is sufficient to take the case to the jury. 

3. Criminal Law-Unrelated Offense-Evidence-Appeal a n d  Error .  
Where the tiefendant is tried for embezzlement, evidence that in a n  

unrelated instance the defendant was guilty of a s imihr  offense is im- 
properly admitted and constitutes prejudicial error. 

4. Evidence-Credibility-Questions for  Jury. 
The weight and credibility of competent evidence are questions for the 

jury. 
6.  Appeal and Erro-EvidencoObjections and Exceptions. 

The Supreme Court on appeal mill not pass upon the question of the 
admissibility of evidence not objected to  on the trial. 

APPEAL by defendant f r o m  Grady, J., at October 'Term, 1926, of 
EDGECOIIBE. N e w  tr ia l .  

Ind ic tment  f o r  embezzlement. Verd ic t :  Guilty. F r o m  judgment t h a t  
defc'ndant be confined i n  t h e  State's P r i s o n  f o r  a t e rm of' three years, a t  
h a r d  labor, defendant  appealed t o  t h e  Supreme Court .  

Attorney-General Brummitt and Assistant Attorney-General Nash f o r  
the State. 

R. N. Simms ( in the Supreme Court only) for defendant. 
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C o s r o ~ .  1. !&fendant is charged in the iildictment with the einhez- 
zleincnt, on or about 2; Xarcli,  1933, of the sum of $750, the property 
of Elias Apostolou. Both the prosecutor and the defendant arc Greeks. 
They h a w  cacli lired in the T n i t c ~ l  States for about ten p r y ,  during 
n.hich time thcy ha re  each been engaged in the busincss of operating 
cafe<. They first met ill thii: Stntc in Octolm, 1033, since which time 
they hare  had many mutual  bu~iiiess transactions. Their  social rcla- 
tioris h a w  also been more or ICSS intimate. 

The  prosecutor, as a witness for the State, testified that on or about 
27 March, 1923, a t  Tarboro. S. C., he gare  to defrndailt his  check for 
the sum of $750; that dr~f(~irt1rnit collcctetl this check, r t ~ e i r i u g  the 
money therefor as agelit for the prosecutor; that tlefeiulant had agreed 
to purchase a cafe at TVilliari~iton. S. C!., for the prosecutor. mid that  
the check v a s  giren to him a i d  the money received by him as agent of 
tlie prowcutor to make said purchase; that dcfcndmlt did not purchasc 
the cafe, hut retained the iiloney derived from the collection of the 
check and converted it to his own use. 

Defenclant, testifying as a ~ ~ i t i i e s s  i n  his own behalf, admitted that he 
r e c e i r d  the check and collected the money; he denied that  there n-as any 
agreement betn-een him and the prosecutor ~ i t h  referelice to the pur- 
chase of a cafe at TTilliamston for the prosecutor, or that the money 
n.as rcceired hy him as ngeiit for this purpose; he t~st if ied that the 
prosecutor ga re  him the chcck in part  payment of the anlourit due the 
defendant by the prosecutor i n  the adjustment of certain partnership 
dealings b c t ~ e e n  them with respect to a cafe a t  Tarhoro, K. C. 

While testifying as a IT-itncss for the State, the prosecutor dctniled 
at great length a conversation n.hicl-i he testified hc  had IT-ith the de- 
fendant a t  Roanoke, Va., in 1023, relative to tlie purchase by defendant 
of certain property in Raleigh, S. C., to be used as a hotel. This testi- 
mony was highly prejudicial to defendant, in that it tended to show 
grare  moral turpitude on the part  of defendant. Defendant objected 
to this testimony, and moved the court to strike i t  from thc record. 
The objection was sustained. 

The court, ho~verr r ,  i n  his charge to the jury, in reciting the conten- 
tionq of the State with respect to the frauduleiit intent of defendant, 
wlio had admitted the receipt of the check and the collection of the 
money by him in Xarch,  192.5, referred to this testimony in detail as 
tending to support the said contentions. Defendant excepted to the 
reference by the court to this testimony, and assigned same as error upon 
his appeal to this Court. 

This assignment of error must be sustained. The  error inadvertently 
made by the learned judge who presided a t  the tr ial  was, we think, in 
view of facts and circumstances disclosed by the court, highly prejudicial 
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to the defendant. This  error entitles the defendant to a new tr ial  under 
the authority of S. v. Love, 187 N. C., 32. 

W e  cannot sustain, however, the assignment of error based upon 
defendant's exception to the refusal of his motion made a t  the close of 
al l  the evidence for judgment as of nonsuit. There  was evidence f rom 
which the jury could find the facts necessary to a conviction for embez- 
zlement; it  was properly submitted to the jury. I t s  credibility and 
w i g h t  was a matter for the jury  and not for the court. 

There are other assignments of error which we w e d  not discuss, 
inasmuch as me are of the opinion that  defendant is  entitled to a new 
trial for the error pointed out above. The  record discloses that  defend- 
ant  mas not represented during his  tr ial  i n  the Superior Court by counsel 
licensed as an  attorney a t  lam to practice in the courts of this State, and 
it is manifest that  he was not well advised as to his rights under the 
laws of this State. Testimony was offered and submitted to the jury 
as evidence which, upon objection made in apt  time, would have been 
excluded by the learned judge who presided a t  the trial. I n  the absence 
of exceptions to this testimony, duly taken, and made the grounds of 
assignments of error upon defendant's appeal to this Court, we cannot 
pass upon the competency of this evidence. The  court was not called 
upon to rule upon the admissibility of this testimony by objections, in 
accordance with the rules of practice in this State. 

Defendant filed a motion in  this Court for an  arrest of judgment for 
that  the indictment does not charge that  the property alleged therein to 
have been embezzled was either money or a valuable security, or a check, 
and that  there is a variance in the proof. This motion is denied, upon 
the authority of S. v. Fain, 106 N. C., 760. See, also, (7. S., 4268, and 
c. S., 4620. 

The  indictment is not defective, as contended by defendant; i t  charges 
that  "defendant, being an agent of El ias  Apostolou, did take into his 
possession the sum of $750, the property of said Apostolou, his principal, 
and said money then and there did feloniously and wi'llfully embezzle 
and convert to his own use, etc." Defendant, however, is entitled to a 

New trial. 

LYNN BOND AND WIFE. RUTH BOND, v. TOWN O F  TARBORO. 

(Filed 23 February, 1927.) 

1. Constitutional Law-Exemptions-"Homes"-Mortgages. 
Art. V, sec. 3, of the State Constitution relieving from taxation a mort- 

gage on a home given in good faith, to build, repair or purchase a home 
when the loan so secured does not exceed eight thousand dollars, applies 
to taxation by cities and towns. 
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2. Same--Injunction. 
The imposition of an unconstitutional tax upon money borrowed to 

repair or build a "hoinr," may he contestetl either l ) ~  first  aging the 
tax under protest and action to recover it, or by injunction other~vise 
against its collection. C .  S., 535, 7979. 

APPEAL by defendant from Barnhill, J., at December Term, 1926, of 
EDGECOMBE. Affirmed. 

The necessary facts will be stated in  the opinion. 

Giltiam & Bond for plaintif. 
Geor,qe Af. Founfain for defendant. 

CLARKSOU, .T. As tenants by the entireties, the plaintiffs own a home 
in the town of Tarboro, in which they reside. Said home is appraised 
for county and city taxation purposes a t  the value of $6,500. Plaintiffs, 
in good fai th and for the purpose of building said home, executed sundry 
notes to  various persons, in thc aggregate sum of $8,000. Said notes 
are secured by a deed of trust on the home. The  notes are owned by 
citizens of Edgecombe County, who are not citizens of Tarboro, and 
hence the notes are listed for county taxation, but not for city taxation. 
Thc  county has giren to both the owners of the notes and the plaintiffs 
a tax exemption of 50 per cent of the ralue of said notes. The  plaintiffs 
contcnd that the city is also required to girc them a like exemption. 
Thc city contends that  it is not required to so do. W e  think the city is  
required to g i re  the exemption. 

The plaintiffs paid the tax under protest, and in  the time allowed by 
and ill compliance n i t h  the statute brought this action claiming that  
the tax levied or assessed was invalid. C. S., 7979. Carsfarphen v. 
PZ?ymouth, 186 N.  C., 90. 

I n  Purnell 1 ~ .  Page, 133 N .  C. ,  p. 129, Clark, C. J. ,  said: "Whether 
the can maintain an injunction against the sale of h is  property 
under an  illegal tax, or must pay thc tax under protest and sue to recover 
it back, it is equally well settled that  he can pursue either remedy," citing 
cases. C. S., 858; R. R. 7 % .  Comrs., 188 S. C., 11. 265. 

Article V, see. 3, of Const. of N. C., i n  part ,  is as follows: "Laws shall 
be passed taxing, by a uniform rule, all moneys, credits, investments i n  
bonds, stocks, joint-stock companies, or  otherwise; and, also, all real and 
personal property, according to its t rue value in money: Provided, notes, 
mortgages, and all other evidences of indebtedness, or  any renewal thereof, 
given in  good fa i th  to build, repair, or purchase a home, when said 
loan does not exceed eight thousand dollars ($8,000), and said notes and 
mortgages and other evidences of indebtedness, or any renewal thereof, 
shall be made to run  for not less than one nor more than thirty-three 
years, shall be exempt from taxation of every kind for fifty per cent of 
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the value of the notes and mortgages: Provided,  the holder of said note 
or notes must reside in  the county where the land lies, ,md there listed 
for taxation: I'vovided further ,  that  when said notes anll mortgages are  
hcld and tnxcd in  the county d e r c  the home is situated, then the owner 
of tho homc ~ h n l l  111. c i c n ~ p f  fr.o1,7 fa.ratioil of ci*rr.l/ 1, inc7 for f i f f ? y  p r  
cent o f  t h e  caluc of said notes and nzortgnqes. T h e  word 'home' is  
defincd to nlean lands, whcther consisting of a building lot or larger 
tract, together v i t h  all the buildings and outbuildings which the owner 
in  good fai th intcntls to USP a$ a dwelling-place for hiniself or herself, 
n-hich shall be conclusively established by the actual use and occupancy 
of such premises as n dwelling-place of the purchaser or owner for a 
period of three months," etc. Thc  Legislature has passed an act, in the  
esnct language of the constitutional provisioi~, to put into force that  par t  
of the Constitution creating this exemption. Chapter 108, Public Laws 
of 1923. "Exempt fro111 tasntion of ererg kind" ilicludes ~nunicipal  tasa-  
tion. The  nimning of tlie lnnguagc i.; too clear for discusciou. The  policy 
is  not for us, but the people of the State. I n  discussing the principle 
of inlieritnncc tax, 1 1 7  r.e Dacis ,  190 S. C., p. 359, it is said:  "Appel- 
lants in their brief sag- that this p ro~ i s ion  has been held for 30 years to 
require all taxes levicd upon property to be upon a uniform rule. 
This principle is 9ound. I t  is a wholeso~nr provision-there should be 
no discrimination in tasntion. ,111 classes should be taxed alike: there 
should be no farori tcs;  but equality and uniformity. :Equal rights to 
all, special privileges to none. These are fundamental principles of all 
stable government. The  only exemption from the uniform rule in  the 
above article was that  in regard to homes, submitted to the people under 
Public Laws of N. C., 1983, ch. 240, and adopted a t  the 1924 fall elec- 
tion. This  as to encourage home ovning, to make government more 
enduring by helping to create a land of home owners. The  home is the  
foundation of our civilization. I t  is the slogan of the l ln~er ican  Build- 
ing and Loan Association: 'The American home is the safeguard of 
American liberties.' " 

From time immemorial the home has ever been the subject of protec- 
tion. I n  tlie famous S r r n u y n ~  case ( 5  Coke, 91 (IGO;)), is the chief 
authority for tlic popular legal maxim which says that  "erery man's 
house is his castle." 

The Const., Art .  X, sec. 2, prorides that  every homestead, or  any lot 
in a city, town, or village, and the dwelling and buildings used thereon, 
not exceeding in value $1,000, owned and occupied by m y  resident of 
this State, shall be exempt from sale under execution f x  debt. After  
the death of the ovner, this exemption extends to the minority of the  
children, and for the benefit of the widow during her widowhood. 
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The purpose of the recent amendment was twofold: first, to encourage 
the inxs tment  of moneys in the building of homes, and, secondly, to 
enable tllc prospective home owner to obtain moneys on favorable terms, 
and to c2scape n portion of tases, until the money was repaid. It creates 
an eacmption in f a lo r  of the home onner as  well as the note holder. 
I n  encouraging the o~v?iership of homes within the State, counties and 
tonns, i t  d l  more than likely offset any temporary decrease in taxable 
 due.. I n  fact, it  nil1 encourage builtling homes on vacant property. 
ant1 thus increase taaable ~ a l u e s .  The  purpose of the amendment was 
lauclahle and praisenorthy. 

Vrc think'the judgment in  the court below correct, and it is hereby 
Affirmed. 

1)R.  JOHN SA1,IBA v. MOTHER JI. AGKES ET AT,. 

(Filed 23 February. 1027.) 

Attachment partakes of the nature of an execution before judgment. 
civinq the sheriff an interest in the property seized for the protection of 
a11 thc partics therein interested, and giving the defendant the rirht to 
replevin by conforming to the requirements of the statute. C .  S., 507. 

2. Same-Preservation of Property-Plaintiff's Use of the Proparky- 
Indemnity. 

I t  is the intent of our statutes to preserve property attached, to the 
end that its value may not he diminished and subject to be sold only 
uiltler certain statutory provisions; and an order of the trial judge per- 
inittiilg the plaintiff to repossess anti use the property under an indemnity 
bond. pending the litigation, is reversible error. C. S., 807, 824, 812. 

,IPPF,_IL by defendants from Nunn, J., a t  September Term, 1926, of 
P a i s ~ r o ~ A \ s ~ i .  

Civil action by plaintiff, owner of a hospital building and grounds, to  
recover of defendants, members of a sisterhood, etc., rents alleged to be 
due for said hospital, or r1arn:lges for breach of the rental contract. 

A writ of nttachrnrnt was issued at the institution of the suit, and the 
sheriff took into hi? possession, under said 77-rit, among othrr  articles of 
personal property, thP furnishings of the hospital, including an X-ray 
machine, wliicll is the subject of this appeal. 

The  sheriff of Pasquotank County, at the request of the plaintiff 
herrin, turned over to the plaintiff the property seized under said attach- 
ment ;  whereupon, at the September Term, 1926, Pasquotank Superior 
Court, the defendants, through their attorney, lodged a motion to require 
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the sheriff to repossess himself of the property, which he had taken under 
the writ of attachment issued herein, and this motion was at first 
allowed, but later, during the same term, upon motion c~f the plaintiff, 
the following order was entered in regard to the possession of said 
property: 

"This cause coming on now to be heard, and being heard, upon de- 
fendants' motion to require the sheriff of pasquotank County to resume 
possession of the property seized in this action, and further to require the 
plaintiff to restore such possession to said sheriff; 

"And it appearing to the court that, under an agreement heretofore 
entered into between said sheriff and the plaintiff, acting in'good faith, 
the $aid sheriff has entrusted the custody of the property seized in this 
action to the plaintiff, to be used during the pendency of this action, in 
consideration of the execution by the plaintiff of a good and sufficient 
bond, in the sum of $2,000, considered for the safe custody and return 
of said property ; 

" L h d  it further appearing to the court, and the court so finding as a 
fact for the purposes of this motion, that the plaintiff bona fide claims 
to bc the owner of a certain one-fifth undivided interest in and to that 
certain X-ray machine seized in this action, and that, at the time of the 
institution of this action, the defendants, or some of them, were about 
to remove the same beyond the jurisdiction of this couri,: 

'(NOW, therefore, it is ordered by the court that the order heretofore 
made at  this term be set aside, and that the sheriff shall immediately 
resume possession of all the property seized in this action, except said 
X-ray machine, and the plaintiff is required to permit the sheriff to 
forthwith retake the same, upon demand. It is further ordered that, 
during the pendency of this action, plaintiff be and he is hereby author- 
ized and permitted to retain possession of said X-ray machine, and to use 
the same, upon his execution of a good and sufficient bond in the sum 
of $4,000, payable to said sheriff, conditioned to indemnify and hold 
harmless said sheriff from any and all damages, by virtue of plaintiff's 
possession and use of said machine." 

From this order the defendants appeal, exception having been duly 
entered for the purpose. 

P. W. McMullan f o r  plaindif. 
Ehringhaus & Hall f o r  defendants. 

STACY, C. J., after stating the case: Attachment partakes of the 
nature of an execution before judgment (Johnson v. Whilden, 166 N. C., 
104), and the sheriff, upon the service of the writ, acquires a special 
interest in the property attached, which he may enforce for the protec- 
tion of the rights of all concerned, and "he is liable fo:r the care and 
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custody of such property, as if it  had been seized under execution." 
C. S., 807; Hambley v. White, 192 N .  C., 31; Peck v. Jenness, 48 U. S., 
612. Bu t  we are aware of no provision of law whereby the sheriff, or  
the court having jurisdiction over the case, may allow or permit the 
plaintiff to use the property, such as here attached, pending the litiga- 
tion, upon the execution of an  indemnity bond. Should the plaintiff 
finally prevail in the action, the attached property is  to be sold to satisfy 
the judgment, as prescribed by C. S., 824, but the defendants, i t  would 
seem, are entitled to have the property preserved in the meantime so 
that  i t  may bring its ful l  value a t  the sale, and if i t  cannot be held with- 
out material deterioration, pending the litigation, it is to be sold as 
provided by C. S., 512, and the proceeds held to await final judgment. 

Let the cause be remanded for further proceedings, not inconsistent 
with this opinion. 

Error,  and remanded. 

STATE v. LEh'ORA ANDERSON. 

(Filed 23 February, 1927.) 

Criminal Law-Burning-Dwelling-Statutes-Evidence-Questions for 
Jury. 

Threats of the tenant in and former owner of the house that she mould 
destroy the house she lived in before the owner by purchase at n fore- 
closure sale should get the possession he demanded, with the other evi- 
dence in this case tending to show the guilt of the defendant, is held 
sufficient to convict her of its burning under the provisions of C. S., 4245. 

APPEAL by defendant from ~Vunn ,  J., at October Term, 1926, of HYDE. 
The defendant was indicted for the ~ d l f u l ,  wanton, and fraudulent 

burning of a dwelling-house, i n  breach of C. S., 4245, and from the 
judgment pronounced upon her conviction she appealed to the Supreme 
Court, assigning error. 

Attorney-General Brummitt and AsSistant Attorney-General Nash for 
the State. 

Walter L. Spencer and S .  S .  Xann for the defendant. 

PER CURIAM. The defendant's motion to dismiss as i n  case of non- 
suit raises the question whether there is sufficient evidence to sustain the 
verdict and judgment. T h e  house, formerly owned by the defendant, 
was purchased by S. L. Gray a t  public auction in  1924 or 1925. When 
he told her that  he had a deed for the property, she asked whether he  
would put  her out, and remarked, "I would rather see i t  i n  ashes than 
messed u p  like this"; and when informed that  she might be imprisoned 
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if she burnt the house, she answered, '(I don't care if I am." She said 
she would stay there until the end of the year;  that  the house would 
never do Gray any good, and he would never move in  i t ;  that  when she 
moved away i t  would be "clean as your hand." The  fire occurred about 
seven o'clock in  the evening of 31 December, 1925. The defendant was 
seen coming from that  direction about ten or fifteen minutes after the 
light was discovered. The  roof was burning. She admitted that  i t  was 
the house she had occupied, and said she and Babe, a little girl,  had tried 
to put the fire out but had failed. She made no outcry, gave no alarm, 
and refused to go back to the fire. When she declared that  the house 
would never do Gray any good she "seemed to be in  a fit of passion." 

I n  our opinion, the motion to dismiss was properly denied. The  other 
assignments of error are without merit. AS. v. Thompson,  192 N.  C., 
704; S. v. Xat theux ,  162 n'. C., 612;  S. v. H a w k o n ,  145 N .  C., 408. 

Xo  error. 

R. H. WEAVER v. H. C .  NORMBN. 

(Filed 23 February, 10'77.) 

Trusts-MorQages-Sales-Par01 Trmsts. 
Where the mortgagor of lands has afterwards become a bankrupt and 

the trustee therein has diiclaimed title to the propertr, owing to the 
excessive amount of the debt it secured, and the successfi~l bidder tit the 
foreclosure sale has agreed with the mortgagor that he would bid in the 
mortgaged lands for him upon condition that the mortgagee pay the 
ainonnt of the mortcnge to him: IIeld,  upon performanve of the condi- 
tion the title to the property vests in the mortgagor as :cgreed by parol, 
though the title to a part of the lands was defective as when the pur- 
chaser at the sale made the agreement with knowledge thereof. 

APPEAL by defendant from Barnhill, J., a t  September 'Term, 1926, of 
MARTIN. N O  error. 

Action to have defendant declared a trustec for plaintiff, with respect 
to certain lands described in the complaint. 

Issues submitted to the jury were answered as follows: 
1. Did the defendant H. C. S o r m a n  take title to the lands and prem- 

ises described in  the deed from A. R .  Dunning, trustee, and others, to 
H .  C. Norman, recorded in  Book R-2, page 164, under and by virtue of 
an  agreement with plaintiff that  he  should hold same in  trust to be re- 
conveyed to plaintiff upon the plaintiff executing and delivering to the 
defendant and the Harrison %holesale Company morigages thereon 
securing the then existing mortgage debts i n  favor of defendant Norman 
and Harrison Wholesale Company ? Answer : Yes. 
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2. I f  so, was the plaintiff ready, able, and willing, and did he offer to 
execute notes and mortgages in accordance v i t h  said agreement? -4n- 
s m r  : Yes. 

3. If so, did defendaut breach said contract ? Answer : Yes. 
F rom judgment upon this verdict, defendant appealed to the Supreme 

Court. 

Xar t in ,  tO Peele and S. J .  Everett for plaint i f  
B. A. Critcher for defendant. 

Cosuo~c,  J .  P r io r  to 20 December, 1923, plaintiff, by two deeds of 
trust, had con~egfd t h e  tracts of land, situate in A h t i n  County, to 
trustees to secure the payment of notes executed by h im and payable to 
drfcndant and the IIarrison Vholesale Company, respectively. Plain- 
tiff thcrcnfter filed a ~ o l u n t a r y  petition in bankruptcy, upon which he 
na.; iidjudged a bankrupt. H i s  trustee in bankruptcy, upon ascertaining 
that  plaintiff's equity of redemption in said lands was of no d u e ,  for 
the rcnson that  hi? indebtedness swuretl by the deeds of trust exceeded 
the ~ a l u c  of the lands, tlisclaimecl any title to or estate in said lands. 
The  trustees in the deeds of trust thereafter sold the said lands under 
tllc povers of sale coi~tnincd ill their respective deeds, and on 20 Decem- 
ber, 1923, colire;vcd thc same to clefrnrlant, H. C. Xorninn, n7ho v a s  the 
laqt and highest bidtlrr a t  tlic salc. 

Defc~idant does not deny t l ~ t  he hntl an agreement with plaintiff with 
respect to his purchase of thc land? at the sale to be made by the trustees; 
11e dcnicy ho~vevcr, that tlw agreement n as as allegetl in the complaint. 
There was evidence sustaining plaintiff's allegation that  defendant, prior 
to thr, i n k ,  agreetl to pure ha^(^ tllc lnntls and to hold the same in  trust for 
plaintiff, as alleged. Tllc motion for judgment as of nonsuit was prop- 
erly denied. 

Upon complia~iee 1, plaintiff a ~ i ( l  defendant n i t h  the terms of the 
judgment anti tlecrec rendered upon the rcmlict, defendant will have 
the same security for his debt that he had before the sale. This is in 
accordancr n i t h  the agreeizient as foulid by the jury. 

I t  is admitted that  after the e~ecu t ion  of the decds of trust by plain- 
tiff, it  was discovcrrd that  plaintiff had no title to one of the tracts of 
land conreyed therein; defendant, honerer,  knew that  a t  the time he 
cutered into the agreement nit11 thc plaintiff, with respect to the pur- 
chase of said land.;, a t  the sale by the trustees. Having purchased with 
knowledge of the condition of thc titlc, he cannot rely upon plaintiff's 
want of title as a defense to plaintiff's recoaery in  this action. The  
judgment is affirmed. Cunningham u. Long, 186 N. C., 526; S. e., 188 
N. C., 613. 

N o  error. 
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ICELEAN PAILIN, ADMINISTRATRIX, V. RICHMOND CEDAR WORKS. 

(Filed 23 February, 1927.) 

Judgments-DefaultMotions to Set Aside - Excusable Neglect - At- 
torney and ClientPrincipal and AgentStatutes .  

Where a nonresident defendant has been properly served with summons 
under the provisions of C. S., 600, and refers the defense of the action to 
its nonresident attorneys, and a judgment by default is rendered for the 
failure of the nonresident attorneys to employ attorneys practicing law 
in this State, the nonresident attorneys are to be considered pro hnc vice 
as agents for the defendant, and their laches are attributable to it upon 
defendant's motion to set the judgment aside for surprise, mistake or 
excusable neglect. 

APPEAL by defendant from Nunn, J., at November Term, 1926, of 
TYRRELL. 

Motion to set aside judgment by default and inquiry, rendered in this 
case by the clerk of the Superior Court of Tyrrell Couni y. 

By consent, the motion was heard, in the first instance, by the judge 
of the Superior Court, who found from the evidence offered the follow- 
ing facts : 

"1. That the plaintiff is a resident and citizen of Tyrrell County, 
N. C., and that the defendant is a corporation, duly organized under 
the laws of the State of Virginia. 

"2. That on 2 June, 1926, a summons in due form, duly issued in said 
cause from the Superior Court of Tyrrell County, and that, at said time 
and place, a duly verified complaint was duly filed in said cause. 

"3. That on 7 June, 1926, said summons and said verified complaint 
were duly served on the defendant, by reading same to and leaving copies 
of same with R.  W. Winston, defendant's duly appointed process agent 
in said State. 

"4. That said R. W. Winston immediately forwarded said copies of 
said summons and complaint to the defendant, which received the same, 
at  its Richmond office, on 9 June, 1926. 

"5 .  That on said 9 June, 1926, or shortly thereafter, H. R. Parrish, 
vice-president of the defendant, delivered or transmitted said copies to 
R. R. Parrish, general counsel of the defendant, with the request that he 
give the matter attention. 

"6. That said R. R. Parrish is, and was at all said ximes herein re- 
ferred to, a resident of the city of Richmond, in the State of Virginia, 
and an attorney at law, duly licensed to practice and regularly practicing 
in  said State of Virginia; but that said R.  R. Parrish was not at  said 
times licensed to practice in the State of North Carolina, and had not 
theretofore, and was not at  said times practicing regularly or specially 
in the courts of Tyrrell County. 
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"7. Tha t  a t  and prior to said timw, the firm of Thompson & Wilson, 
attorneys, resident at Elizabeth City, N. C., and licensed to practice iu 
said State, generally represented the defendant in all litigated matters 
i n  the First  Judicial District, and in  the Federal Court, holding a t  
Elizabeth Ci ty ;  but that  said firm held no retainer from said company, 
and represented said company only in those cases instituted in  said 
district, or i n  said Federal Court, which were specifically referred to said 
firm for attention, which said cases included the greater part, but not 
all, of the litigation in said territory, i n  which the defendant was inter- 
ested as a party. 
"8. That  the ahoue-entitled cause was not referred to said firm of 

Thon~pson & TITilson for attention, nor T T - ~ S  said firm advised by the 
defendant of the existence or the pendency of same, nor did said firm 
know of the existence or pendency of same, until 8 October, 1926. 

"9. That  the defendant has a meritorious defense to said action." 
Upon tlie foregoing facts, the court, being of opinion that  the defend- 

ant  had shown no mistake, inadrertence, surprise, or excusable neglect, 
such as would entitle i t  to the relief sought, denied the motion, and from 
this ruling the defendant appeals. 

h'am 8. Woodley and XcMullan & LeRoy for plaintiff. 
Thompson d? Wilson and Xanning & Manning for defendant 

STACY, C. J .  Upon tlie facts found by the judge, supported as they 
are by competent evidence, i t  must be conceded, we think, that  the 
defendant is not entitled to hare  the judgment set aside on the ground 
of "mistake, inadrertence, surprise, or  excusable neglect." Seawell v. 
Lumber Co., 172 S. C., 320. Under the decisions construing the statute 
applicable, C. S., 600, if a party who is  sued employ nonresident counsel, 
not to appear i n  the case himself, but nhose duty is merely to select 
other counsel to attend to the matter, and he fai l  to make such selection, 
the first-named counsel is to be considered as'an agent pro hac vice of the 
defendant, whose negligence will be imputed to the party himself, and 
hence not excusable. Vanning  v. R. R., 122 N. C., 824; Bank v. Palmer, 
153 N.  C., 503; Edu~ards v. Butler, 186 K. C., 201; Schiele v. Ins. Co., 
171 X. C., 426. 

This position is not seriously combatted by the defendant, but i t  was 
argued on the hearing that  the judgment should be set aside for irregu- 
lari ty and for want of sufficient allegation of negligence. These con- 
tentions, i t  would seem, are  not presented on the present record, but i t  
may be doubted as to whether they could avail the defendant, even if 
properly before us. Finger v. Smith, 191 N. C., 818; Livestock Co. v.  
Atkinson, 189 N.  C., 250; Ellis v. Ellis, 190 3. C., 418. 

The  motion was correctly denied. 
Affirmed. 



I S  THE SUPREXE COURT. 

(Filed 23 February, 1927.) 

Ar~*cst and Bail-Partnership-3Iisapproprintion of Funds-Accounting 
-Reference,. 

111 matters of partnersl~ip one of the parties may not recover in an 
action against the other for misappropriation of partnci-ship funds until 
a balance has been struck, or some definite amount has been legally 
ascertained to be due the plaintiff, and where the controversy requir~s n 
reference to ascertain whether any ninount is due bx thc defendant, it is 
reversible error for the trial judge to order his arrest, n u d  require a bail 
bond from him. 

CIVIL ACTION, before S u m ,  J., a t  December Term, 1926, of CAJIDEN. 
The plaintiff alleged that  he and the defendant entered into a part- 

nership agreement in  January,  1926, for the purpose of contracting 
with farmers to raise I r i sh  potatoes for said partnership during the 
year of 1026. Tha t  they were to pay the farmers raising potatoes a 
certain price and should furnish the potatoes, fertilizers, barrels and 
barrel covers i n  equal amounts; that  the potatoes should be shipped in  
the name of the defendant, who was to receive the proceeds from the 
sale thereof, and that  out of the proceeds, a f t w  deducting the full  amount 
of expenses for fertilizers, potatoes, barrels and barrel 'covers, that  the 
profit should be equally divided between the plaintiff and the defend- 
ant, and any loss should be borne equally. That  according to the terms 
of tlie agreement the plaintiff was to furnish fertilizer and the defend- 
ant  was to furnish potatoes at cost, and that  each O F  said partners 
should pay one-half of the other expenses. I t  was further alleged on 
the par t  of plaintiff that  there were outstanding debts for potatoes and 
barrels and other expenses amounting to several thousand dollars, and 
that the defendant collected the proceeds from the s,tle of potatoes 
amounting to $82,244.47, and has "wrongfully and unlawfully converted 
the same to his  own use and refused to pay over to the plaintiff the 
amount due upon the indebtedness under the contract, and to the plain- 
tiff his par t  thereof. That  he clainls he has spent the money and has 
not applied i t  as lie was compelled to do under the contract and under 
the law," and that  the defendant "has wrongfully and unlawfully and 
fraudulently taken the proceeds from the said potatoes and converted 
rhr same to his own use and used the same for his own purposes." 

The plaintiff further allrged '(that i t  is  nwessary to have an account 
taken of the dealings between the plaintiff and the deftlndant showing 
tllr amount that  is due to tlie different parties under the contract in 
this case. That  a balance shall he struck showing tlie ainount of funds 
iu thc hands of defendant u n d c ~  this contract, and that  judgment should 
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be rendered against him in  f a ro r  of plaintiff for the full amount of 
moneys in  his  hands, wrongfully, unlawfully and fraudulently con- 
verted to his own use, and that  the proceeds therefrom shall be used 
first to pay any amounts that  may be due to the parties under this 
contract for  raising the potatoes, for  barrels furnished, for hauling, and 
for fertilizer, and after the payment thereof for one-half the net pro- 
ceeds under this contract between the plaintiff and the defendant. 

Wherefore, the plaiiitiff prays the court that  an  account be taken 
showing the amounts advanced by each party, the amounts due under 
this contract to various partirs, the anlount of money received by the 
dcfeuda~it, the arnouiit hc lias paid out and that  judgmcnt shall be ren- 
dered against him for twelve thousand dollars, the amount due to the 
plaintiff, and for the cost of this action, and for such other and further 
relief as the i1atm.c arid circumsta~lces of the case nlay demand." 

The defendant answered, admitting the contract of partnership and 
that the potatocs were to be sold in the name of the defendant, and 
that the net profit, after the payment of all expenses and the usual com- 
1 l i i 4on  for making sales, should hc dirided equally between the plaintiff 
ant1 the defendant, and further that  certain moneys mere expended by 
the parties under the superrision of the plaintiff, who "has failed and 
refused to render a statement or account thereof." Tha t  "at the time of 
said dealings between said parties, the plaintiff was engaged in selling 
seed potatoes, barrels and barrel covers, as well as fertilizer, on his own 
account and for his  indi7-idual profit, and  as further engaged in  bug- 
ing I r i sh  potatoes for and on account of this defendant; that, after said 
contract was made, the defendant not only furnished and delirered 

barrels, corers and seed potatoes, . . . but also a large 
t~uinber of barrels of seed potatocs and barrel corers in addition thereto, 
. . . and because of plaintiff's failure to render a statement or 
account of his dealings as aforesaid, the defendant has no knowledge or 
information sufficient to form a belief as to the number or value of the 
barrels of seed potatoes or barrel corers used to carry said contract into 
effect. . . . That  during the period of dealings between himself and 
the plaintiff lie has t u r n d  over to the plaintiff from time to time large 
sums of money for whith, as aforesaid, plaintiff has failed to render to 
the defendant any statement or account." 

The defendant further denied that  he has failed or refused to pay 
orer to the plaintiff any amount due him, and avers "that no portion 
is  or  call be due to the plaintiff until there has been a full accounting 
and settlement of the partnership affairs so as to ascertain whether the 
same resulted in a profit or  loss." 

-After filing the complaint, the plaintiff made an  affidavit and secured 
an  order of arrest for the defendant from the clerk of the Superior 
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Court of Camden County, in which order of arrest the defendant was 
held to bail in the sum of ten thousand dollars. Thereupon, the defend- 
ant made a motion to vacate the order of arrest and to release and dis- 
charge the defendant and his sureties "from any and all obligations 
under and by reason of their execution of the bond heretofore executed 
in said cause." Thereupon, the motion to vacate said order of arrest 
mas heard by the judge, who declined to vacate the order of arrest or 
discharge the defendant and his sureties. 

Whereupon, from this judgment, the defendant appeded to the Su- 
preme Court. 

Aydlett & Simpson for plaintiff. 
XcMullan & LeRoy for defendant. 

BROGDEN, J. The question of law presented is this : Has  one partner 
the right to have the other partner arrested for an alleged wrongful 
conversion of partnership funds in a civil action brought for an 
accounting ? 

The general rule is that one partner cannot sue anolher partner at 
law until there has been a complete settlement of the partnership affairs 
and a balance struck. Graham v. Holt, 25 N. C., 300;  Newb?j v. Har- 
?.ell, 99 N.  C., 149;  Loan. Association v. Ferrell, 114 N C.,  301;  Led- 
ford v. Emerson, 140 N.  C., 288;  Dowd v. Holbroolc, 152 N .  C., 547; 
Xartin v. McBryde, 182 N. C., 175. 

Thus, in Loan Association v. Ferrell, supra, the follc~wing principle 
of law was approved: "It is well settled in this State, as elsewhere, that 
one partner cannot sue another upon a demand arising out of the part- 
nership transaction in the absence of a settlement of the accounts." 
Again, in Ledford v. Emerson, supra, Justice Hoke declares the law 
thus: "It is a well recognized principle that during the continuance of 
a partnership, one partner cannot sue another on any special transac- 
tion which may be made an item of charge or discharge in  a general 
partnership account. This has sometimes been put on the ground that 
such a suit would necessitate that the party complained of should be 
both plaintiff and defendant. But I apprehend a reason of more moment 
is that as to such a transaction, till a full accounting is had, i t  cannot 
be ascertained or declared what portion of such claims belong to the one 
or the other; and so i t  is true that one partner, during the continuance 
of the partnership, cannot ordinarily bring trover or trespass against 
the other by reason of acts concerning partnership property, unless the 
same be destroyed or removed entirely beyond the reach or control of 
the complaining party, for one has no more right to deal with the prop- 
erty than the other." This general rule is supported by the decided 
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weight of authority. Many of the leading authorities are collected in 
a valuable note found in 21 A. L. R., p. 12. 

There are, however, well established exceptions to the general rule. 
A partner may maintain an action at law against his copartner upon 
claims growing out of the following state of facts : 

1. Claims not connected with the partnership. 
2. Claims for an agreed final balance. 
3. Claims upon express personal contracts between the partners. 
4. Failure to comply with an agreement constituting a condition prec- 

edent to the formation of the partnership. 
5 .  Where the partnership is terminated, all debts paid, and the part- 

nership affairs otherwise adjusted with nothing remaining to be done 
but to pay over the amount due by one to the other, such amount involr- 
ing no complicated reckoning. 

6. Vhere  the partnership is for a single venture or special purpose 
which has been accomplished, and nothing remains to be done except to 
pay over the claimant's share. 

7. When the joint property has been I\-rongfully destroyed or con- 
verted. 

8. When one partner has been guilty of fraud in contracting the 
debt or in incurring the obligation or by concealing the property or by 
other device defeating the rights of the complaining party. Xewby v. 
Harrell, supra; Ledford v. Emerson, supra; Har t in  v. McBryde, supra; 
Owen v. Meroney, 136 N .  C., 475. 

I n  the case now under consideration the trial judge found no facts, 
but it clearly appears from the pleadings that there are serious disputes 
of fact between the parties, the settlement of which will require a more 
or less complicated reckoning. By fair interpretation, the complaint is 
based upon the theory of an accounting between the parties. There is 
no allegation of fraud in the making of the contract itself, as appeared 
in the case of Ledford v.  Emerson, supra, and, as the entire case rests 
upon the theory of an accounting and an adjustment of contrary de- 
mands between the ~ a r t i e s ,  it does not fall within the boundaries of any 
of the exceptions recognized by law. Hence, it cannot be ascertained 
what portion of the money in controversy belongs to each of the parties 
or whether, indeed, any part thereof would belong to the plaintiff. 

Therefore, we are of the opinion that the arrest of the defendant was 
improvidently granted, and that the trial judge was in error in refusing 
to vacate the order of arrest made in the cause. 

Reversed. 
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T. J. FLEMING V. CHARLOTTE ELECTRIC RAILKAY COiHPASP A N D  

SOUTHERN PUBLIC UTILITIES  COMPANY. 

(Filed 23 February, 1927.) 

1. S e g l i g e n c d t r e e t  Railways-Collisions-Automobiles. 
An electric street railway company, through its employees on a car 

operating upon its tracks upon the streets of a city is held to the eser- 
cise of due care under the circu~nstances in avoiding a collision with an 
automobile crossing its tracks in front of the car, and where the evidence 
is conflicting as  to whether the driver of the automobile reasonably 
thought that the defendant's car had about stopped at  the wrong place 
to let passengers off, ant1 suddenly and witl~out ~ r a r n i n g  started ahead, 
and thereby caused the collision, which would not have occurred had the 
defendant's motorman kept a lookout in front of him, and esercisrd due 
care, defendant's request for a directed rcrclict in its J'wror is properly 
refused. 

2. Instructions-Negligence-Proximate Cause. 
While in an action to recover damages for an injury alleged to have 

been negligently inflicted, the judge should orclinarily define the meaning 
of "proximate cause" as  :tp~lied to the evidence of the case, his omission 
to do so will not be considered as  reversible error to the defendant's 
prejudice, when he has not done so with reference to the issue of con- 
tributory negligence, and the jury could not have misunderstood the prin- 
ciples under the general charge. 

3. Same--Excerpts from Charge-Considered as a Whole - Appeal and 
Error. 

Instructions if correct when considered as :i whole will not be held as 
reversible on appeal because of seeming error, when regarded in its dis- 
jointed or fragmentary parts. 

APPEAL by  defendants  f r o m  Hard ing ,  J. ,  a n d  a jury,  a t  N a y  Term,  
1926, of MECKLEXBURO. NO error .  

T h i s  i s  a n  action f o r  actionable negligence by  plaintiff against de- 
fendants  f o r  in jur ies  sustained i n  a collision wi th  a slreet ca r  of de- 
fendants. Plaint i f f ' s  allegations were to  t h e  effect: t h a t  the  street ca r  
of defendants, on t h e  evening of 13 May,  1925, a t  about 8:30 o'clock 
p.m. was  being operated over i t s  t racks on  South  T r y o n  Street .  I t  had  
to  t u r n  a t  West  Bland  Street .  T h a t  t h e  mor torman i n  charge of the  
street ca r  had  practically '(brought same a t  o r  almost near  to  a stand- 
still  a s  i f  to  le t  off two passengers, which said passengers were then 
aboard said street rai lway car, a n d  h a d  gone to t h e  f r o n t  of said street 
rai lway car  as  if t o  al ight  therefrom," al though the  w g u l a r  stoppage 
was a round  the c u r r e  and  on Wes t  B l a n d  Street.  T h a t  plaintiff mas 
dr iving a n  automobile going south on h i s  way home and,  believing t h a t  
defendant was stopping i ts  ca r  f o r  t h e  purpose of letting passengers off, 
and  believing i t  would remain  stopped long enough t o  allow the two 
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passengers to alight, proceeded with due care to continue his travel on 
South Tryon Street towards his home, and when he got about mid- 
center of the defendant's track the defendant, through i ts  agent the 
motorman, suddenly and without -\varning or notice started u p  the street 
car. Tha t  by keeping a proper lookout he saw, or in the exercise of 
ordinary care could h a ~ e  swn, plaintiff crossing the track, and did wil- 
fully, wantonly and negligently run  the street car into plaintiff's auto- 
mobile and pushed i t  some 15 or 20 feet down its track and jammed the 
plaintiff's automobile in nhich  11e \\-as sitting against a pole, nrecking 
the car and seriously injuring plaintiff. 

,Iniong the allegations of defendants' negligence was the fact that  
after striking plaintiff's automobile, defendant failed to stop the street 
car, but continued to push the automobile some 13 or 20 feet against 
the lighting pole and injured plaintiff. That  defendant was negligently 
stoppirlg its car  '(at the wrong place, thereby subtly luring, misleading 
and deceiving plaintiff, making said plaintiff believe that  the said de- 
fendants were going to stop one hundred feet or  more this side of said 
regular stopping place," etc. 

These allegations of plaintiff were denied by tlefenda~lts. Defendants 
allege that  instead of defendants running into the plaintiff, the plaintiff 
r an  his autonlobile into the street car of defendants. "That the plain- 
tiff undertook to ovcrtnke said street car m ~ l  get ahead of it before i t  
made the tu rn  into West Bland Street, and in doing so r an  into the 
street car as it was making thc turn  nud knocked off the front  door of 
said street car." Defendants, as a further defense, set u p  the plea of 
contributory negligence. 

The  issucs submitted to the jury and their answers thereto nere  as 
follows : 

"1. Was  the plaintiff injul*ed by the neglige~ice of the defenclant as 
alleged in the complaint ? - h s ~ v c r  : Yes. 

"2. Did the plaintiff by his o n n  negligence contribute to his injury 
as alleged in the ansn-er ! Answer : No. 

"8. What damages, if ally, is the plaintiff entitled to recover? A i ~ 3 -  

swer : Ten thousand dollars ($10,000) ." 
Kumerous assignn~ents of error were made by defendants and appeal 

taken to the Supreme Court. The  material ones and necessary factr 
will be considered in  the opinion. 

2'. L .  KirX.patt.icX: and J .  A.  Lockhart f o ~  pla in t i f .  
'ITr. 8. O'U. R O I I ~ I I S ~ I L ,  ,TI*., for de fendan t s .  

CLARKSOX, J. The first contention of defendant i s :  "His Honor 
erred in refusing to instruct thc jury that if they found the facts to be 
as testified to hp the n-itnesscs and as  disclosed by the evidence, they 
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should answer the first issue in the negative, as requested by the defend- 
ants' first prayer for instructions; and also in  refusing to instruct the 
jury that if they found the facts to be as testified to by the witnesses 
and as disclosed by the evidence, they should answer the second issue in 
the affirmative as requested by the defendants' second prayer for in- 
structions." We think the court below correct in refusing to instruct 
the jury as requested by defendants. 

For example, as to plaintiff's contention of defendants' negligence, 
one of his witnesses, John Robinson, testified as follows;: "I know Mr. 
Fleming. . . . I came along West Bland Street near the intersec- 
tion of West Bland Street and Tryon on 13 May, 1925, about 8:30 p.m. 
. . . I saw Mr. Fleming's car and the street car, the street car and 
the automobile coming down the street. The street car came nearly to a 
standstill. I t  was not far from the corner, and just was rolling. Mr. 
Fleming was crossing the track, and the street car started up. I t  pushed 
the car around the corner. I couldn't tell how fast the sireet car started 
up. I t  pushed the car around the corner, up against the post about fif- 
teen feet." 

ATumerous witnesses testified, including plaintiff, that the occurrence 
was as testified to by the above witness. The defendants' numerous wit- 
nesses disputed these facts and testified to the effect that plaintiff in 
trying to get ahead of the street car before it made the turn into Bland 
Street ran into the street car and knocked off its front door. 

Plaintiff contends that he drove his automobile ahead of the street 
car and upon the track. The motorman, without gir i rg  any warning 
whatever, suddenly speeded up the street car and struck plaintiff's auto- 
mobile. At the rate of speed at  which he was traveling, he could have 
stopped the street car almost instantly, certainly in a distance of three 
or four feet, but after striking plaintiff's automobile, he continued to 
run the street car and pushed the plaintiff's car a distance of 1.5 to 18 
feet and jammed it against a light post and then  inflicted the injuries 
here  complained of. 

I n  Ingle v. Power Co., 172 N. C., at p. 753, it is said: "The motor- 
man is required to run at a lower rate of speed and observe a more 
careful lookout for persons who may cross, and ordinarily are crossing, 
a street car track at all hours. The street car company has no right to 
the exclusive use of the street, and it must respect the rights of pedes- 
trians and drivers of vehicles of all kinds, who have the same right to 
use the streets as themselves. ,Vorrnan, v. R. R., 167 N. C., 537; Moore 
v. Street R. R., 128 K. C., 4.58.)' Han,es v. Utilities Co., 191 K. C., 13. 

The principle is thus stated in Heinel v. People's X!y. Co., 67 At. 
Rep., :,l p. 173 (22 Del., 428) : "Both the plaintiff and the defendant 
had a right to use it (street) for all purposes of a public highway. The 
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right of each must be exercised mith a regard to the rights of the other, 
and in a reasonable and careful manner, so as not unreasonably to 
abridge or interfere mith the rights of the other. . . . Therefore, 
if the plaintiff had negligently gone upon or near the car track without 
looking, and Tvas so standing there with his back to the car at the time 
of the accident, yet if the motorman saw, or by the reasonable use of his 
sense could have seen, the plaintiff so standing in time to stop the car 
and avoid the accident, it was his duty to do so, and if he failed'to do 
so the company would be liable. I f ,  however, the plaintiff moved from 
a position of safety to a position of danger near or upon the track of 
the railway on which the car was running so suddenly as to make it 
impossible for the motorman to stop the car before the collision, the de- 
fendant cannot be held liable for the resulting injury to the plaintiff; 
SO, if the motorman, after he saw, or by the exercise of reasonable care 
could have seen, the plaintiff in a position of danger, did everything 
that a reasonably careful and prudent man would do under like circum- 
stances to prevent the accident, the defendant mould not be liable." 

The evidence is to be taken in the light most favorable to plaintiff, 
and he is entitled to the benefit of erery reasonable intendment upon the 
evidence, and every reasonable inference to be drawn therefrom. 

We think there was evidence sufficient to justify plaintiff's contention 
and the court below in submitting the matter to the jury. 

Altl~ough not tried out on the theory of last clear chance, yet the 
allegations of plaintiff in the complaint would also have entitled him 
to the issue and the evidence is plenary to support it. 

I n  the celebrated case of Davies v. Xann ,  Vol. 10, hf. &- W. Reports, 
p. 546,  park^, H., all the Judges concurring, held to be "perfectly cor- 
rcct" Lord Ersliine's charge: ('The learned j ~ ~ d g e  told the jury that, 
though the act of the plaintiff, in learing the donkey on the highway 
so fettrred as to prevent his gctting out of the v a y  of carriages traveling 
along it, might be illegal, still, if the proximate cause of the injury was 
attributable to the want of pr&er conduct on the part of the driver of 
the wagon, the action was maintainable against the defendant; and his 
Lordship directed them, if they thought that the accident might hare 
been avoided by the exercise of ordinary care on the part of the driver, 
to find for the plaintiff." Casada v. Ford, 189 N. C., at p. 746 and 
cases cited. 

Defendant further contends: '(His Honor erred in failing to declare 
and explain to the jury the meaning of the term 'proximate cause'; or 
to instruct the jury what facts they must find in order to arrive at a 
verdict that the negligence of the defendant TI-as the proximate cause 
of the plaintiff's injury." 
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I11 the case of Davies v. Mann, supra, proximate cause was not de- 
fined. I t  ordinarily should be, but in the present case i t  will not be 
held prejudicial error, as i t  was not defined as a n  element either in neg- 
ligence or contributory negligence. 

I n  Construction Co. 2.. R. R., 184 S. C., p.  179, the charge on con- 
tributory negligence in the court below was:  " 'If you anaver the first 
issue "Yes," you will then consider the second issue; the burden is on 
the defendant i n  that  issuc to prove by the greater weight of the evi- 
dence tha t  the plaintiff's servant driving the truck, wa'3 negligent, and 
that  h is  negligence contributed to  the injury.' . . . Counsel for 
plaintiff requested the court to add to his  charge the further instruction 
that, unless such ~iegligence on the  par t  of plaintiff's dr i rer  was the 
proximate cause of t he  i n j u ~ y ,  they would answer the second issue 
'No.' This was declined. . . . I t  would seem that  the plaintiff was 
wti t led to this additional i~~s t ruc t io i~ . "  Campbe l l  I * .  L n u n d l y ,  190 
N.  C., 619. The error i n  the ConsLrucfion Co. case, supra, was in not 
charging that  i t  must be the proximate cause. The  definition was not 
requested. 

-1s to the other assignments of error (3d and 4th),  in reference to the 
charge of the court belo~v, the two excerpts cannot be sustained. The 
charge must be considered and esamined as a whole. 

10 S. E. Digest, N. C. Ed., Trials, p. 12589: "Instrilctions must be 
considered as a whole, and if, as a whole, they state the law correctly, 
there is no reversible error, although a part of the instructions consid- 
ered alone may be erroneous," citing numerous S o r t h  Carolina cases. 

-1s said in  Davis v. Long, 189 K. C., a t  p. 137: "The (case is  not com- 
plicated as  to the law or facts. T h e  jurors are presumed to be men of 
'good moral character and sufficient intelligence.' T h ~ y  could easily 
understand the lam as applied to the facts." I i ~ p l e y  c. K i r k ,  191 hT. C., 
p. 690. W e  can find 

N o  error. 

ED, 11. LUTTRELL v. R. H. HARDIN. 

(Filed 23 February, 1927.) 

1. Principal and Surety-Negligence-Insurance - Indemnity - Loss- 
Contracts-Actions. 

The surety on an indemnity bond ngaiust loss resulting to another 
from the negligence of the owner in driving his automobile, is not liable 
unless a loss has been snstaiaed before action brought, mllen this lia- 
bility is excluded by the terms of the bond. 
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Same-Evidence. 
Where a surety is on a bond of the owner of an automobile indemnify- 

ing him against loss for his negligence, evidence of the suretyship is in- 
admissible in an action brought against the owner, when under the terms 
of the bond the surety carmot be held liable in the action until the owner 
has sustained a loss. 

Appeal and Error-Evidence-Motions to Strike Out Evidence-Ex- 
ceptions. 

Where a question asked a witness on the trial of an action is compt.- 
tent, exception to his answer when incompetent in part, should be taken 
by motion to strike oat the part that is objectionable, and an appeal then 
taken to the refusal of the judge to do so. 
Negligenc~d~itomobilcs-Statutes-Sped Limits-Accident-Proxi- 
mate Cause-Concurring Cause-Evidence-Questions for Jury. 

While exceeding the speed limit in d r i~ ing  an automobile upon the 
highway is negligence pcr se, it must he the proximate concurring cause 
of an injury alleged to hare been negligently inflicted to render the owner 
liable in damages to a guest in  his car, and under conflicting evidence as 
to whether the injur) solely resulted from an unforeieeable or unavoid- 
able accident, the question is one for the jury under p r o ~ e r  instructionr 
from the court. 

 PEAL by plaintiff from Lane, J., and a jury, a t  J u l y  Term, 1926, of 
A ~ E R Y .  No error. 

Material allegations of plaintiff: On  the night of 27 November, 1924, 
he became a passenger in  an  automobile owned and driven by defendant, 
with the intention to d r i ~ e  from his home at Shull's Mill, N .  C., to Ban- 
ners Elk, IT. C., and from there to Linville, N. C., i n  order that  defend- 
ant, rvho is a licensed and practicing physician, might render profes- 
sional serrices to plaintiff's brother. Between nine and ten o'clock in 
the evening of said 27 K o ~ ~ e m b e r ,  1924, a t  a point in the county of 
Avery, near Banners Elk,  the automobile in which plaintiff mas riding 
with dcfmdant and another was orertnrned at a curve in  the highway 
and plaintiff was thrown therefrom and suffered serious bodily injuries. 
That  plaintiff's injuries v e r e  caused ~ ~ l l o l l y  and proximately by the 
negligence of dcfendant, i n  t ha t :  ( a )  Defendant negligently and reck- 
lessly operated his car i n  violation of the laws of North Carolina; (b)  
defendant i n  approaching said curve was driving a t  a speed greater than 
was reasonable and proper and in  excess of the speed of ten miles per 
hour ;  (c) dcfendant failed to keep a proper Iookout for his safety and 
the safety of h is  guests; ((1) defendant failed to keep his  motor car 
under control a t  all times, as required by law. Plaintiff therefore 
prays judgment, etc. 

Defendant i n  his answer denied the material allegations of negligence, 
and says: That  a t  the time of the accident the defendant was driving 
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a comparatively new Buick car with the plaintiff and one Mrs. Bradley 
in the car with him, and that he was running a t  a very moderate speed 
when for some cause unknown to the defendant the lights i n  the car 
suddenly went ou t ;  that it  was dark and foggy, and when the lights 
went out the defendant was unable to see the road, and before the car 
could be stopped i t  slipped off the lower bank of the road;  that  after 
the lights went out the car did not move more than six or eight feet 
until i t  went over the embankment; that  the defendant had been driv- 
ing the car and keeping it in good condition, and the lights had always 
been good and had never given any trouble before prior to  this night 
and the defendant believes that  the switch controlling the lights mas 
accidentally touched by either the plaintiff or Mrs. Bradley and sud- 
denly turned off, and said in jury  was caused by no fault of defendant, 
but mas an  unavoidable accident; that  the plaintiff himself informed 
this defendant that  his in jury  was in no may due to any negligent act 
on the par t  of the defendant, and has repeatedly told a number of people 
other than  the defendant that  i t  was a pure accident m d  unavoidable, 
and tha t  he attached no blame whateyer to  the defendant; that  the plain- 
tiff was voluntarily riding with the defendant, merely as an  accommo- 
dation to ,him, and has not paid and mas not expected to pay anything 
for the services; that  the defendant was not a carrier of passengers for 
hire and had no right to transport passengers for hire. 

The  issues submitted to the jury, and their answers thereto, were as 
~ O ~ ~ O T V S  : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in  the complaint ? Answer : KO. 

"2 .  What  damages, if any, is the plaintiff entitled to recover? N o  
answer." 

Thc  other material facts necessary for the decision of' the case will be 
set forth in the opinion. 

Plaintiff assigned numerous errors and appealed to the Supreme Court. 

Squires & Whisnant and Johnson. J .  Hayes for plainiilff. 
Frank A. L i n n q ,  IT'. C. S c ~ ( ~ l a ~ / c l ,  8. J .  Ervin and S. J .  Ervin, Jr., 

for defendant. 

CLARKSOIY, J. The  first group of assignments of error on the part  of 
plaintiff is  to the exclusion of certain evidence by the court below, which 
the plaintiff contends, if not a direct admission, was by inference an 
admission of liability. 

From careful analysis of tllesc assignments of error, we think the 
court below was corrrct in holding the evidence incompetent. The  evi- 
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dence appears to be an indirect method to get before the jury that de- 
fendant had indemnity insurance. As an example, from the group 
(fourth assignment) : "Q. I will ask you if you told Mr. George Robbins 
that if the suit had been brought for only $25,000 you would have had 
no complaint? A. I told him that this dainagc suit was brought against 
me for more insurance than I had; that if they should get judgment 
against me for more insurance than I am covered by, that I would not 
hare the money to pay it. I told him I didn't object to Ed. getting 
some money if it didn't bother me, but as to the amount, I don't know. 
He  was talking to me about it, and I was sorry of it, but I couldn't help 
it, but I don't mean to admit that I was lioble by saying that, for I 
mas not." 

I t  is well settled in this jurisdiction: "That the assured . . . must 
actually sustain a loss before an action will lie upon the indemnity 
policy, as this is espressly required by the terms." Killian v. Hanna, 
ante, p. 20. I t  has been rcpcatedly held that the fact that a de- 
fendant in an actionable negligence action carried indemnity inbur- 
ance could not be sholvn on the trial. Such evidence is incompetent. 
Lytton v. illfg. Co., 157 K. C., 331; Featherstone v. Cotton Hills, 159 
N. C., 429; Hensley v. Furniture Co., 164 N .  C., 148; Starr v. Oil Co., 
165 N.  C., 587; IIolf  v. Xfg. Co., 177 K. C., 170; Stanley v. Lumber 
Co., 184 N .  C., 302; Bryant v. Furniture Co., 186 N. C., 441; -411en v. 
Garibaldi, 157 K. C., 798; Fulcher v. Lumber Co., 191 N .  C., 408. 

The following question was asked defendant: "What rate of speed 
were you traveling?" To which he answered: "I couldn't say. I was 
driving moderately. I was not going over fifteen miles an hour. I don't 
know that I was going that much. I just don't know exactly, but I was 
not going over 15 miles. I mas going at what I thought was a safe 
speed relatire to the road." 

Conceding, but not deciding that defendant's answer, "What I thought 
was a safe speed relative to the road," was incompetent. The question 
propounded witness was competent, and defendant should have asked 
that the incompetent part of the answer be stricken out. This he did 
not do. 

I n  Gilland 7'. Stone Co., 189 K. C., at p. 756, it is said: "If defend- 
ant deemed the statement of the witness, which was not in response to 
the qucstion directed to him by counsel, but voluntarily made, incompe- 
tent and prejudicial, it should have directed its objection to the court, 
accompanied by a motion to strike the objectionable statement from 
the record, and by a request for an instruction, if desired, to the jury 
that the statement had beeh stricken from the record and should not be 
considered as evidence. To a ruling upon this motion an exception 
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mould lie as a basis for a n  assignment of error upon appeal to this 
Court. Huffman v. Lumber Co., 169 N. C., 239; lIJooten v. Order of 
O d d  Fellozos, 176 h'. C., 52; S. v. Green, 187 K\'. C., 466." Hodges v. 
Wilson, 165 N. C., 323; 170ung v. Stewad,  191 N .  C., p. 302. 

We come now to the main controversy below. Plaintiff claiming 
actionable negligence-defendant claiming sudden emergency or acci- 
dent. E. 31. Luttrell, Dr.  R. H. Hardin  and Mrs. Bettie Bradley, the 
latter who was working a t  Grace Hospital at Bannem Elk, were in  a 
Ruick roadster, six cylinder car, driven by Dr .  Hardin,  going from 
Shull's Mills, via Valle Crucis, to Banners Elk .  Plaintiff mas going to  
see a sick brother who Dr .  I Iard in  was to give medical attention next 
n~orning.  The car went off the road about 9 :00 o'clock p.m., 27 Novem- 
ber, 1924. Plaintiff testified, in p a r t :  "Before Tve arrived on this turn  
where the wreck happened, I noticed Doctor was running too close to 
the left hand side of the road, and I told him he had better haul  his car 
in, and he made no reply, and ~vlien we got up  two or two and a half car 
lengths of where we went over the bank, I said, 'My God, Doctor, hold 
your ca r ;  we mill go off the road,' and he made an  attempt to hold the 
car in the road, and he made an attempt to back his car. There was a 

. sharp elbow curve in the road a t  that  point. I t  was between twenty and 
thir ty fret from the break of the ditch bank to the break of the road. 
We were traveling a t  about eighteen miles an hour. The  car went over 
tllc bank and I got smashed up. . . . The accident took place be- 
tween Ed.  Shoemaker's home and Banners Elk. There mas a winding 
curve and a r e ry  high bank and looked like a straight road from that  
curve to the next place. We had not entered the c u r v  when I again 
called Dr .  Hardin's attention that  his car was too close to  the edge of 
the road, about 200 feet or  more and within two and one-half car 
lengths \\.hen I again called h is  attention to haul  his  car in. H e  was 
acquainted with the road and went over it at all times of the night. H e  
mas drir ing a Buick roadster. The  curre  was from 20 to 30 feet wide. 
There was a bank on the right and the road mas SO ccnstructed i t  was 
on a level to where the car swerved I would say sixteen feet. The car 
left the road about the center of the curve. Dr .  Hardin  had time enough 
to stop his car the first time and sufficient time to stop it the second. At 
the rate of speed he was running he would not have run  over four feet 
until he could h a r e  stopped his car dead still. I have never driven a 
Buick, but I know the distance i t  would take to stop a Buick of that 
type, and a t  fifteen miles an  hour he could h a r e  brought his car to a 
dead stop in  four feet." Luttrell testified further that the lights were 
oit and had been all the way up. Dr .  Hardin  had had no trouble with 
the lights before that. 
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The following witnesses testified for defendant: 
Mrs. Bettie Bradley: "We saw the lights of the hospital, and xlTe went 

around this turn,  and lights went off and we were off of the bank. The 
lights went out and we ment off. Dr.  Hardin  tried to stop the car." 

Dr .  R. H. Hard in :  "Luttrell got in my car in front of his home 
(Shrill's Xil ls) ,  and my  car was a t  that  time, as f a r  as I know, in good 
shape. I had had i t  inspc.ctrd by the garage man, and so f a r  as I knew 
it was all right. We started off to Banners Elk. . . . We were 
going u p  the Bowers Mountain, and we noticed tlle lights flickered down 
right around tlie cnrre, and I jarred the switch on and off, and vorked 
with it, and they came back strong, and we went on, and all a t  once the 
lights dimmed off again, and I put my foot on the brakes and tried to 
stop and could not, and went off of the currc. I v a s  about the center of 
the road when the lights went off. There is a sharp c u r v .  I was just 
approaching this curre when the lights ment off. . . . When the 
lights went off X r .  Luttrell said, 'Can't you put i t  in,' and he said, 'Dock, 
we are gone.' H e  said that  just as we went off. I had not heard him 
makc any statement before we started off, because there was not time. 
H e  told me to pull i t  o v r ,  as i t  went off the bank, after we struck tlie 
soft dirt.  I tried all the time to stop the car. When we started off I 
put n ~ y  foot on the brake, possibly too harcl-I don't know-just as  
hard as I could." 

Henry  Voncannon testified that  plaintiff did not state how it occurred, 
but stated that  he didn't put any blame on Dr .  Hard in ;  that  the acci- 
dent was unaroidable, nobody \\-as to blame. . . . H e  said he ~ v a s  
not (h i r ing  recklessly. 

T. C. Allison: "I went to visit plaintiff a t  the hospital, about t l l r e ~  or 
four days after the accident, and he told me that  they were riding along 
slow arid the lights went out, and they went off the road." 

Xrs .  Shoemaker: That  she l i d  close by, and that  Dr. IIardin came 
to her home about 9 o'clock to get a lantern;  "Whrn I got to the car 
the lights were 

Xrs .  Mont Johnson: "I had a conversation with tlle plaintiff, Ed.  
Luttrell, after the in jury;  me and h im were talking about i t ;  hc said he 
could not blame Dr .  Hardin  because it mas an  accidental wreck." 

W. G. Drawn:  "I heard h im say that  i t  was an  accident that  Dr .  
Hardin  could not help. Heard him say i t  three or four times." 

Press Jennings was at the place soon after car went off road and testi- 
fied: "Heard Luttrell make a statement when he  and Mrs. Bradley mere 
in the truck;  I was between tlie two, and Nrs .  Bradley said, 'Press if we 
die, we don't want anybody to  think hard of Dr .  Hardin  or to think he 
was at fault, for  i t  was an  unaroidable accident,' and Mr. Luttrell said, 



272 I N  T H E  SUPREME COURT. [I93 

'That is right; I don't want Dr. Hardin blamed, because the lights went 
off, and i t  could not be prevented.' " 

Dr. Tate:  ('Plaintiff made a statement to me; said he did not feel 
that Dr. Hardin was to blame, and that it was an unavoidable acci- 
dent." 

J i m  Shoemaker: "I asked him how that wreck happened, and he told 
me that the lights went off on the turn of the curre and that caused the 
yreck." 

Bynum Banner: "They were driving slow; the lights went, and all 
he knew was that they went off the bank." 

Charlie Coffey: '(Best I remember, I asked him how the accident 
occurred, and he said that they were just coming along and that the 
lights went off, and the next thing he knew they were off the road. That 
is about all he said. He  did not say anything about Dr. Hardin, only he 
said it was an unavoidable accident." 

The court below charged fully the law of the road; called attention 
to the different statutes applicable to the facts of the case; that failure 
on the part of the defendant to do what the lam required was negligence 
per se, and under the disputed facts left it for the jury to say what the 
facts were and, if defendant mas negligent, whether or not such negli- 
gence was the proximate cause or one of the proximate causes of the 
plaintiff's injury. dlbrittom v. Hill, 190 N. C., p. 4!29; Fleming v. 
Holleman, 190 N. C., 449. 

I n  1 Thompson's Commentaries on the Lam of Negligence, see. 68, it 
is said: ((Where an injury is the combined result of tbe negligence of 
the defendant, and an accident for which neither the plaintiff nor the 
defendant is responsible, the defendant must pay damages, unless the 
injury would have happened if he had not been negligent." Lawrence v. 
Power Co., 190 N.  C., p. 664. 

The defendant's defense, in substance, was: That the cause of the 
wreck was not an excessive rate of speed; that if defendant was driving 
at more than ten miles an hour (the law of the road at ]:hat time), that 
was not the proximate cause of the injury to plaintiff, although it was 
a violation of the statute. That the sole proximate cause of the injury 
was the going out of the lights suddenly and accidentall:?, and that that 
was due to no lack of care on the part of defendant; thal; he had his car 
inspected a short time before that, and that his lights were burning 
properly, and that his lights suddenly went out and caused him to 
drive to a portion of that road that looked straight, when in fact it was 
a curve; that the sudden going out of his lights was the sole and only 
proximate cause of the injury, due to no fault of his, and not due to any 
way in which he was driving the car, and that that is the dominant, 
efficient cause, the cause without which the injury would not have 
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occurred, was the going out of the lights; that if the lights had stayed 
on, that he had the car under proper control, and that the injury mould 
not have occurred. 

I n  Lee v. Donnelly, 95 Vt., 121, it is said: "If he (the driver of an 
automobile confronted with a sudden emergency) acted in the light of 
all the surrounding circumstances as a careful and prudent man would 
reasonably act under like circumstances, he did all the law required of 
him. Whether he did this was a question for the jury." Gmvel v. 
Roberge, 134 Atl. Reporter (Me.), at p. 375; Massie v. Barker, 224 
Mass., 423. 

3 Babbitt on the Law Applied to Motor Vehicles, p. 832, see. 1311, 
says: "The court may instruct the jury that if they find that the injuries 
resulted from an unavoidable accident unmixed with negligence, the 
verdict should be for the defendant, as where the motor dies suddenly 
without zmrning, leaving a car i n  a dangerous situation, and a charge 
is correct which states that defendant is not liable in case of an acci- 
dent, and that an accident is such an unexpected catastrophe as occurs 
without any one being to blame for it." 

An accident is defined in Thomas v. Lawrence, 189 N .  C., at p. 524, 
as:  "An unforeseen event occurring without the will or design of the 
person whose mere act causes i t ;  an unexpected, unusual or undesigned 
occurrence; the effect of an unknown cause, or the cause being known, 
an unprecedented consequence of i t ;  a casualty. Black's Law Diction- 
arr.  Crutchfield v. R. R., 76 N. C., 320. ',In employer is not responsi- 
ble for an accident simply because it happened, but only when he has 
contributed to i t  by some act or omission of duty.' Martin v. X f g .  
Co., 125 N. C., 264; Simpson v. R. R., 154 N. C., 51; Lloyd v. R .  R., 
168 K. C., 646; Bradley v. Coal Co., 169 N. C., 255." 

Plaintiff contends, however, that defendant got in this unfortunate 
position of danger by violating the speed limit and concedes that the 
car would have remained in the road if the lights had not gone out, still 
it would have stopped before reaching the bank if it had been moving 
at the lanful speed. Therefore the violation of the speed regulations 
by the defendant was the proximate cause of the injury, and it would not 
have happened if the law had been obeyed. The prayers for instruction 
by plaintiff mere not given in the language asked for, but in substance 
by the court below, and the charge as a whole covered every aspect relied 
on by both plaintiff and defendant. The law was clearly set forth by 
the court below and the facts left to the jury on every attitude and 
phase of the case. The jury found for the defendant. On the whole 
record we can find no reversible or prejudicial error. 

No error. 
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J O H S  D. SPIXKS v. PERCY H. FEREBEE, MAYOR, A N D  S. E. COVER, 
J. W. BROWN, W. W. ASHE AND G. B. HOBLITZELL, COMMISSIONERS 
OF TIIE T~~~ O F  ANDREWS, LEDLOIT' ESGINEERS, .[Nc., AND J. L. 
LUDLOW. 

(Filed 23 February, 1927.) 

1. -4ctions-Pleadings-Several Defendants-Nonsuit a s  t o  One. 
Where the complaint in an action against a town and a private cor- 

poration by a fair  and reasonable interpretation alleges a separable cause 
of action against each, and a judgment as of nonsuit is entered as  to the 
to~vii upon the evidence, uncler the provisions of C. S., 2831-2960, it does 
not affect the liability of the town. 

2. Appeal and  Erro-Instructions-Record-Presumptio~ls. 
Kliere upon appeal to the Supreme Court the charge of the trial judge 

tloec: not appear of record, it is presumed to have been correctly given. 

3. Contracts-Breach-Damage-PartnershipPrincipal and  Agent. 
Where there is evidence that the plaintiff is a civil engineer in the 

business of laying out mid constructing hydro-electric \cater plants for 
m~uiicipal corporations, and after the preliminary work has agreed with 
the defendant construction company that he would bid for the work upon 
an eslmise and profit sharing basis, and the defendant has agreed to put 
in  a bid for both, but has, nnknown to the plaintiff a t  t i e  time, secured 
the contract for itself: I lc ld ,  the defendant is liable to the plaintiff in 
the amount the plaintiff ~vould have received for his share of the profits 
]lad the defendant actcd in good faith under the agreement they had 
entered into. 

4. Pleadings-Sonsnit-Amendments. 

The trial judge may in his discretion allow an amendment to pleadings 
after a jutlgment a s  of nonsuit ~ R S  been entered as  to  one of the defend- 
;lilts, when a good cause of action is alleged as to the other, C. s., 517, and 
likewiw the Supreme Court on appeal, under C. S., 1114. 

6. Appeal and  Error-Review. 
Ordinarily the Supreme Court can only review the case upon matters 

of law or legal inference. 

APPEAL by defendants, Ludlow Engineers, Inc.,  a n d  J. L. Ludlow, 
f r o m  I h r d i n q ,  J . .  a n d  a jury,  a t  August  'Term, 1926, of CHEROKEE. 
KO error .  

Plaintiff is  a c i r i l  and  consulting engineer and engaged i n  the  business 
of laying out municipal  a n d  industr ia l  enterprises, hydro-electric power 
plants  and  municipal  waterworks. Ludlow Engineers, Inc. ,  a r e  engaged 
i n  like business, and  J .  L. Ludlow is  general manager .  P e r c y  R. Fere-  
bee is mayor,  a n d  the  other  defendants conlmissioners of t h e  town of 
Andrews, S. C. 

Plaintiff alleges, i n  substance, tha t  on or about  5 February ,  1923, 
t h e  defendants, P e r c y  B. Ferebee, mayor,  S. E. Corer ,  J. W. Brown,  
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W. W. Ashe and J. B. Hoblitzell, commissioners of the town of Andrews, 
made and entered into a contract with the plaintiff, John  D. Spinks, 
who was a n  independent contractor, together with the defendant, the 
Ludlow Engineers, Inc., and the defendant, J. L. Ludlow, which parties 
the plaintiff, John  D. Spinks, called in, which contract provided, in 
substance, that  the plaintiff, together with the defendant, Ludlow Engi- 
neers, Inc., and J. L. Ludlow, would make a preliminary survey of the 
proposed hydro-electric power plant, which the town of ilndrews desired 
developed, and submit the same, together ~ i t h  an  estimate of the cost of 
developing the said proposed hydro-electric power for the said town of 
Xndrews, under and by terms of which said contract the said John  D. 
Spinks, and his associates, were to receive for the preliminary report 
the sum of $800, and in  case the report was favorable, that  then for the 
supervisibq of the construction of said hydro-electric plant, the said 
plaintiff and his associates should receive the sum of six per cent of the 
cost of construction, and if such construction should take more than 
twelve nionths, then the said plaintiff' and his associates should receive, 
in addition to the six per cent on the cost of construction $500 per 
month for each month over t ~ w l r e  months required to complete the 
project. 

That  in accordance with said contract, plaintiff proceeded with the 
work of making preliminary survey and report of same; this done i t  
was decided by the mayor and comniissioners that  construction of the 
plant should proceed; and thereupon Ludlov- Engineers, Inc., and Lud- 
low procerded to Andrews, and in conjunction with the mayor and com- 
missioners, prepared a new contract with Ludlow Engineers, Inc., and 
Ludlow, thereby breaching the contract made with Spinks;  that this 
mas done for the purpose of depriving plaintiff of his rights under the 
first named contract, undcr which plaintiff had done his part  of the 
contract and was and has a t  all times been ready, able and willing to 
car ry  out every provision in the contract; but the mayor and commis- 
sioners, and Ludlo~v Engir~eers, Inc., and Ludlow, with the intent and 
purpose of depriving plaintiff of his rights in the contract and his fees 
arising thereunder, have proceeded with no reference to this plaintiff 
with the construction of said plant, and the mayor and commissioners 
have l p i d  to Ludlow Engineers, Iiic., and Ludlow, all the fees arising 
under the contract, as same hare  accrued, notwithstanding the fact that  
notice has been given them to hold and retain for plaintiff's benefit fifty 
per cent of all fees accruing by virtue of the construction of the plant, 
being six per cent on the cost of construction, being that  portion of the 
fees that  plaintiff is entitled to under the contract; that  the cost of con- 
struction mas not less than  $300,000, and one-half of six per cent thereof, 
to which this plaintiff is entitled, amounts to  $9,000, etc. 
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Plaintiff demanded judgment against the defendants and for general 
relief. The material allegations of the plaintiff were denied by defend- 
ants. 

At the close of plaintiff's evidence the defendant, town of Andrews 
and its commissioners, officially and individually, made a motion for 
judgment as in case of nonsuit, which was sustained. A similar motion 
was made by Ludlow Engineers, Inc., and J. L. Ludlow, which was 
refused. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Did the plaintiff, John D. Spinks, and the defendants, Ludlow 
Engineers, Inc., and J. L. Ludlow, enter into a contract with each other 
that the plaintiff and the said defendants would make a preliminary 
survey of the proposed hydro-electric power plant which the town of 
Andrews desired developed, and submit the same, together with an esti- 
mate of the cost of development of said hydro-electric plant, and super- 
vise the construction of the same upon the terms and cortditions set out 
in the complaint ? Snswer : Yes. 

"2. Did the defendants, Ludlow Engineers, Inc., and J. L. Ludlow 
breach said contracts, as alleged in the complaint? Answer: Yes. 

"3. What damage, if any, is plaintiff entitled to recover of the de- 
fendants, Ludlow Engineers, Inc., and J. L. Ludlow? Answer: $3,000." 

Judgment was duly rendered on the verdict. The defendants, Ludlow 
Engineers, Inc., and J. L. Ludlow, assigned many errors and appealed 
to the Supreme Court. 

Necessary material facts will be stated in the opinion. 

Walter  E. Brock, Joha  H.  Dillard and M .  W .  Bell f o ~  plaintifl. 
Brysolt & Bryson and Moody & Moody for defendants. 

CLARKSON, J. We think the main assignment of error of the defend- 
ants, Ludlow Engineers, Inc., and J. L. Ludlow, relates to the refusal of 
the court below to nonsuit the plaintiff at  the close of all the evidence. 
The issues tendered by them are in support of this contention. 

The complaint, although alleging a cause of action against the town 
of Andrews, by fair and reasonable interpretation, also alleges a cause 
of action against Ludlow Engineers, Inc., and J. L. Ludlm.  When the 
town of Andrews went out of the action by nonsuit (see C. S., 2831- 
2960, certain restrictions upou municipal contracts), it did not neces- 
sarily carry the Ludlow Engineers, Inc., and J. L. Ludlow. We think, 
from a careful inspection of the record, that there was sufficient allega- 
tions in the complaint and evidence to support the issues tendered by 
the court below. 
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The charge of the court below is not in the record, the presumption 
of law is that it was correct, and the court charged the law in accord- 
ance with the evidence. The evidence of plaintiff tended to show that 
Ludlow Engineers, Inc., and J. L. Ludlow, its general manager, sup- 
planted the plaintiff; that the plaintiff originated the business with the 
town of Andrews and took Ludlow Engineers, Inc., and J. L. Ludlow 
in with him. 

J. D. Spinks testified: "I suggested to them in the conference (board 
of commissioners of town of Andrews) that Ludlow Engineers, Inc., 
and I would do this work jointly if they would join me in the enter- 
prise; they were agreeable to it. I left next morning for Winston-Salem 
and went to see Mr. Ludlow as soon as I got back, and Mr. Justin, and 
discussed my visit to Andrews. We agreed to divide the profits and 
operating expenses equally; we agreed to go into this matter jointly and 
divide the profits, that is deduct the expenses, and divide the profits 
50-50. We agreed to bear the expenses equally." Joel D. Justin, hydro- 
electric engineer for Ludlow Engineers, Inc., was sent to Andrews and 
closed the job with the town of Andrews. Telegram from Andrews, 
N. C., 5 February, 1923, to J. D. Spinks: "Job closed, including con- 
tract for engineering, if work goes ahead," etc. 5 February, 1923, Justin 
to Spinks: "As per my wire we closed contract tonight," etc. 7 Febru- 
ary, 1923, Justin to Spinks: "In recent letter I stated that I would mail 
contract to you. I am unable to do this as they have placed drawing 
of the forma1 contract in the hands of a local attorney. . . . At the 
present rate it will be two days before he gets i t  finished. The phrase- 
ology that he argues about does not amount to anything, but I do not 
propose to let him put anything over. However, I will bring signed 
contract in with me without doubt as the whole thing has been agreed 
to in  substance." Contract was dated 10 February, 1923, by and be- 
tween town of Andrem, N. C., of first part, and J. D. Spinks, of county 
of Forsyth and State of North Carolina, and the Ludlow Engineers, 
Inc., etc., of the second part. The original contract was changed-April 
inserted for February and February was marked out, and the name of 
J. D. Spinks marked out. I n  the attestation clause the name of J. D. 
Spinks was marked out. This contract originally dated 10 February, 
1923, with February and Spinks marked out, was signed on 10 April, 
1923, "The Ludlow Engineers, Inc. (Seal), by J. L. Ludlow, Prest." 
On 27 April, 1923, Percy B. Ferebee, mayor, wrote Spinks, in answer 
to his letter, as follows: "Mr. Ludlow, when he met with us, stated that 
as you were not a t  all familiar with hydro-electric work, and as it would 
be they who would take the responsibility of the work, that he was 
going to ask the board to make the contract to the Ludlow Engineers, 
Inc., without mention of your name; that the matter was brought to his 
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attention by you, and as you advised him that you had the job, or prac- 
tically had it, he would not make a competitive bid. He further stated 
that the fwo of you had a working agreement where you were t o  work 
join fljy, and fha f  he  could adjusf t h e  nzaffer fo ?tour en f in .  safisfarfion." 

The Ludlom Engineers, Iac., and J. L. Ludlow, defedants,  denied 
any supplanting of Spinks, and alleged that the town of Andrews gave 
the contract to the Ludlow Engineers, Inc., and the plaintiff had no 
interest in i t ;  that plaintiff mas paid in full for preliminary survey. 

The evidence introduced on both sides showed that the contest waged 
around the issues submitted. The pleadings, liberally construed with a 
~ i e w  to substantial justice between the parties, permitted the issues sub- 
mitted by the court. They embodied proper inquiries as to all essential 
matters or determinative facts of the controversy. The complaining de- 
fendants fully understood plaintiff's cause of action and were in no 
way misled. The case was tried upon its merits. No substantial rights 
of defendauts were in any way affected by a liberal construction of the 
pleadings or the issues submitted. 

I t  mas said, in speaking to the question in Sewing Nuchine Co. v. 
Burger, 181 N .  C., at p. 247: "One of the most important purposes of 
the adoption of The Code system of pleading was to enable parties to 
determine and settle their differences in one action. The law favors the 
ending of litigation, and frowns upon the multiplicity of suits." 

The court below, under C. S., 547, had, under certain circumstances, 
a right to allow plaintiff to amend; so has this Court, under C. S., 1414, 
but we think, under the pleadings, liberally construed, it was not neces- 
sary. Jones v. .Jlial, 82 N .  C., at  p. 2 5 7 ;  Ricks v. Brooks, 179 N. C., 
p. 204; Killien 71. Hanna, ante, p. 17; S.  I:. ~IicCanless, ante, 200. 

I n  this Court we cannot pass on the facts. We can o d y  review de- 
cisions of the court below "upon any matter of law or legal inference." 
The jury below has found the issues in the plaintiff's favor. From a 
careful review of the record and the briefs, we can find in law 

No error. 

C. L. BOOTH, TRUSTEE O F  ELIZABETH JAMES ET AL., V. SAMUEL 
HAIRSTON. 

(Filed 23 February, 1927.) 

1. Deeds and Conveyances-Gifts - Parent and Child - :Registration- 
Statutes. 

A deed of gift of lands from a mother to her son is void ab initio unless 
registered in two gears under the provisions of our statute, C. S., 3315. 
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2. Same-Wills--Devise. 
And where the son has failed to register his deed as the statute requires, 

for whatever reason, he may not successfully claim the lands against a 
deviw tliertwf to hi.; iiiter's child uuder the  ill of her grantlmotllcr, it 
appearing that the mother ('ontinned for Inorc. tlinn t ~ o  years to e~ercise 
ahsolute onricrship over t l ~ e  I,ii~tli u ~ ~ t i l  the date of her death. 

5. Same--Curative Statutes. 
Wlierc a mother has made a deed of gift of her lands to her son, nho 

has failed to h a ~ e  it registered in the time required by C. S., 3315, and 
it is for that reason void, a later curative statute extending the time for 
registration cannot revive the void tleecl to the son. rntler the filcts. 
vested rights thereunder Iiave been acquired. ('onstitutiou of Sort11 Caro- 
lina, Art. I, sec. 17. 

STACY, C. J., and ADAMS, J., dissenting. 

,IPPEAL by defendant from Shalt, J., and a jury, a t  May Term, 1926, 
of G~ILFORD.  X o  error. 

The  material facts will be set forth in the opinion. 

M e a d e  & X e a d e  and  K i n g ,  Sapp & King for 
Brooks, P a r k e r  & Smith, A n d r e w  J o y n e r  and  Xalcoriz B o r n e  for 

de fendan t .  

CLARKSOPI', J. This action was brought by plaintiffs against the defend- 
ant to set aside a deed made by Mrs. A. E. George to her son Samuel 
Hairston, defendant, to certain land in  the city of Greensboro. Mrs. 
George's first husband was George Hairston, father of defendant. The  
deed in  controversy bears the date of 21 February, 1921, and purports 
to convey to the defendant, Samuel Hairston, the l a r d  in litigation in 
fee simple. The  deed was acknowledged before J. L. Bagby, commis- 
sioner of deeds of North Carolina, in Richmond, Va., on the above date, 
and was filed for registration in the office of the register of deeds of 
Guilford County on 15 January ,  1924. 

I t  was alleged in the complaint that  the deed was without considera- 
tion, void and of no effect, and a cloud on plaintiffs' title arid prayer 
that  i t  be canceled of record. The  defendant i n  regard to  the circum- 
stances of the execution of the deed to him, in h is  answer says: ",It the 
same time she produced a deed to  this defendant, which paper she had 
and which had never been seen by this defendant before, and as to 
which this defendant had no sort of knowledge of any kind or character, 
and Mrs. A. E. George then stated that  as he, the defendant, knew, she 
had always intended to give to him a fa i r  proportion of her estate that  
she greatly appreciated his  lifelong consideration of her and her feelings; 
that  she had had this deed prepared for the purpose of carrying out her 
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desire that he should have this property in Greensboro." That the "same 
was legal, valid and effectual for every purpose and was .then and there 
delivered by Mrs. A. E .  George to this defendant. . . . And the 
transaction was simply one of mother desiring to give to her son certain 
property she owned and executed deed therefor in due course. . . . 
That after receiving this deed, this defendant saw no reason for hurrying 
in having it recorded and deposited same in his safety deposit box in 
The First National Bank with the intention of allowing i t  to remain 
until convenient opportunity should arise in a short time i) forward it to 
Guilford County to be placed on record." That for the reason of illness 
and not having any occasion to do so, he did not go to Greensboro until 
15 January, 1924, to attend a business meeting, when he took the deed 
and had it recorded on that date. The answer shows that the deed was 
one of gift. 

I n  the court below it was tried out on an issue founl  by the jury 
against the defendant. The defendant assigned numerous errors in the 
trial below and appealed to this Court. The plaintiffs, appellees in this 
Court, filed a supplemental brief and contend that the deed was one of 
gift and void because not registered within two years, and cites C. S., 
3315, which is as follows: "All deeds of gift of any estate of any nature 
shall within two years after the making thereof be proved in due form 
and registered, or otherwise shall be void, and shall be good against 
creditors and purchasers for value only from the time of registration." 

The deed which plaintiffs are attacking bears date and was signed on 
21 February, 1921, and was recorded on 15 January, 1924--two years, 
ten months and 25 days after the record evidence discloses that it was 
signed, and ten months and 25 days after the time allowed by the statute 
for recording. 

I t  is contended by plaintiffs, therefore, that it had been void under 
the foregoing statute ten months and twenty-five days at the time it was 
put on record. Plaintiffs further contend that if the deed under which 
defendant is claiming title had been a valid and bona fide deed of gift, 
as contended by defendant, and even if it were not absolutely void by 
reason of the way it was obtained, as contended by plaintiffs in the 
court below, then the deed became void by the very terms of the statute in 
consequence of the defendant keeping it in his lock box for more than 
two years after its delivery without placing it on record. That it was 
necessary in order for the defendant to obtain title under this deed 
of gift to place it upon record. The statute made that a condition 
precedent and title to the property did not vest in him until it was 
recorded in accordance with the terms of the statute, ,snd plaintiffs 
insist that by reason of defendant's failure to comply with the statute 
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aforesaid the deed under which he claims is absolutely void and no 
title to the land ever vested in the defendant. The statute itself declares 
that it shall be void. 

The defendant, in answer to the position taken by plaintiffs in their 
supplemental brief contends that the plaintiffs cannot for the first time 
upon appeal raise the question as to the application of C. S., 3315, supra. 
The fact that there is no allegation made by the plaintiffs in their com- 
plaint to the effect that the deed in question is void under the statute, 
or that the statute is relied upon by the plaintiffs, and therefore the 
statute has never become an issue in this case. 

I t  is said in Xhipp v.  Stage Lines, 192 N. C., p. 478: "A party is not 
permitted to try his case jn the Superior Court on one theory and then 
ask the Supreme Court to hear it on another and different theory. 
Warren. v. Susman, 168 X. C., 457." 

This position is sound and wise, but has no application to the facts 
in the present action. The pleadings, both complaint and answer, show 
that the deed in controversy was one of gift. The plaintiffs allege it was 
without consideration, void and of no eff~ct.  I f  it was one of gift and 
under the statute void, as contended by plaintiffs why consider defend- 
ant's assignments of error in the court below on the issue therc tried out. 
Cui bono? I f  error should be found and a new trial granted, how ~ ~ o u l d  
i t  profit the defendant? On the entire record the facts are admitted and 
a question of law alone arises. I f  a new trial was awarded, no different 
result could follow. By analogy where a charge of the trial court is 
erroneous, but the entire testimony relevant to the inquiry was before 
the court, it being perfectly apparent that in no aspect of it is there any 
defense available, our decisions are to the effect that a new trial should 
not be granted. Our system of appeals is founded on public policy and 
appellate courts will not encourage litigation by granting a new trial 
which could not benefit the litigant and the result changed upon a new 
trial, and the nongranting was not prejudicial to his rights. Bateman 
v. L u m b e ~  Co., 154 N. C., p. 253; Rierson v. Iron Co., 184 N.  C., p. 363 ; 
Davis v. Storage Co., 186 N .  C., 676. "They will only interfere therefore, 
where there is a prospect of ultimate benefit." Cauble v. Express Co., 
182 N. C., p. 451. 

The defendant further contends that the statute, Public Laws 1924, 
Extra Session, ch. 20, ratified 20 August, 1924, extends the time of regis- 
tration and cures the defect. "That the time is hereby extended untiI 
September first, one thousand nine hundred and twenty-six, for the 
proving and registering of all deeds of gift, grants from the State," etc. 
I t  further provides: "All such instruments which have heretofore been 
or may be probated and registered before the expiration of the period 
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herein limited, shall be held and deemed from and after such registration 
to have been probated and registered in due time if proved in due form 
and registration thereof be in other respects valid." Plaintiffs say the 
deed having become void under the statute, cannot be validated by the 
act of 1924. . . . That in order for the defendant to acquire title 
under the deed it must have been recorded within two years, otherwise it 
is void. That i t  was void before the act of 1924 was passed and the 
act cannot constitutionally validate a void deed and thus3 disturb vested 
rights. When this enabling or curative act mas passed, Mrs. A. E. George 
had willed the property in controversy to plaintiffs- on 24 April, 1923- 
after the two years for registration had expired. Of ~-.ourse the will 
speaks at  her death. C. S., 4165. She died on 1 January 1925, and her 
will was duly probated. Plaintiffs claim title under the mill in this 
action and the same land is claimed by deed of gift by defmdant that was 
willed to plaintiffs. 

Before and after the deed of gift was executed, and until her death, 
the rents of the property were paid each month to Mrs. A. E. George. 
The insurance on the building was in her name. The property was on the 
tax books listed in her name. Thus, after t h ~  deed was made, and up to 
her death, Mrs. George exercised dominion over the property-all with 
the knowledge and adverse to defendant. For example: 

"Checks of ,Irmour & Company, payable to Mrs. Ann E. George, the 
first of said checks being in words and figures as follows, to wit: 

Auditor's KO. 203834. Treasurer's No. 73009. 

Chicago, Ill., 23 December, 1920. 

Pay  to the orde,r of Mrs. Ann E. George $150.00 

One hundred and fifty and 00/100 dollars. 
(H.W.) - ~ R J I O U R  & COMPANY 

To Continental & Comml. Nat. Bank, Cummings. 

Payable at  Chicago, Ill. 
Messrs. Kountz Bros. Bankers. 

Endorsed: Mrs. Ann E. George, also endorsed by the Federal Reserve 
Bank of Chicago, and Commercial Bank of Danville, Va., C. L. Booth, 
Cashier." 

The last check ('dated Chicago, Ill., 21 November, 1924. Armour & 
Co., to Mrs. Ann E. George, amount $150.00-To C'mtinental and 
Commercial Nat. Bank, Chicago, Ill. Payable to Messrs. Kountz Bros. 
Bankers, N. Y. C. Endorsed by Vrs .  Ann E.  George," etc. 

There arc forty-four of these checks for $130.00, each payable to Mrs. 
Ann E. George and endorsed by her, in the record. 
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We think uilder the facts and circun~stances of this case that Mrs. 
Ann E. George had such vested right to the property and that she had 
the right to will it to plaintiffs, and that  defendant by his acts and con- 
duct is  lion. estopped to claim under the deed of gif t  r ~ g i s t w e d  after the 
two years;  arid the validating statute, if coilstitut&nal, cannot be invoked 
to impair the vested right. 

It'alker, J.,  i n  Dell' 1 . .  Pyke, 145 N.  C., 1-1. 303, points out t l ~ c  difference 
between the two statutes as to grants arid gifts and construes tllrnl a i d  
says: "It is provided that  a deed of gift shall be proved and registtred 
within two ycars after i ts  execution. So far  the statute is like that in the 
case of gra~i ts .  Bu t  the Legislature did not think this language sufficient 
to invalidate the deed of gif t  if the provision as to registration was not 
complied with by the donee, so it took t h t  precaution to add that if the 
deed is not registered within two years i t  shall be void, 'and shall be good 
against creditors, and purcliasers for ralue, only from the time of 
registration.' I f  the requirement that  the deed of gift should be registered 
within two years after its execution was intended as a condition. non- 
compliance with which should invalidate it, why superadd the words 
'or otherwise ( i t )  shall be void'? Revisal, see. 986. (C. S., 3315.) This  
may be considered as a legislative construction of the words 'shall be 
registered within two years after its execution,' to the effect that if the 
instrument is not so registered i t  shall not be evidence. unless the time - 
for registration is extended and a new authority to register i t  is thereby 
given. . . . But  it will be observed that the enrollment is annexed 
as  a condition to the passing of the title, as in the case under our statutes 
of mortgages, deed of gifts and the other instruments above enumerated. 
This  is all very significant, arid plainly evinces, what we have confidently 
asserted to have been the intention, that  the material difference in 
language should produce a marked unlikeness in meaning, and what 
difference could there be i n  the sense of the two statutes other than that, 
in the one case a failure to register the instrument within the specified 
time should invalidate it, and in the other i t  should not?  This reasoning 
is supported by the view of the law manifestly entertained by Ru,fin, J .  
(afterwards C h i ~ f  Justice) in Jones z.. Sasser, 14  N .  C., 378, for he 
recognizes the existence of the very distinction we have made between the 
act which there declared that  gifts of slaves should not be good and 
available unless registered within one year after their execution, and the 
general statute merely requiring registration within a given time of other 
instruments." 

I n  the case of Robinson v. Barfield, 6 N. C., p. 420, the feme r o ~ e r t  
was never privately examined, and the law declares the  deed a mere 
nullity and void. The  Legislature passed an act confirming the title 
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notwithstanding the fema oovert was not privately examined. This Court 
declared that this could not be done. Ssawell and Daniel, JJ., both 
delivering opinions. 

I n  Hicks v.  Kearney, 189 N. C., p. 319, it was said: "And in Lowe v. 
Harris, 112 E. C., 473: 'But the Legislature of N o ~ t h  Carolina is 
restrained by Article I, section 10, of the Constitution of the United 
States, and Article I, see. 17, of the Constitution of North Carolina, not 
only from passing any law that will divest title to land out of one person 
and vest it in another (except where it is taken for public purposes after 
giring just compensation to the owner), but from enforcing any statute 
which would enable one person to evade or avoid the binding force of his 
contracts with another, whether executed or executory," citing numerous 
authorities including the Robinson case, supra. 

No law can he held valid which dirests property cut of one and 
gives it to another, without consent of the owner. This: is a universal 
rule in the states of the union. Stanmire v. Taylor, 48 N. C., 207; 
Loue v. Harris, supra. I n  certain exceptiond cases of necessity and for 
public purposes, prirate property may be taken upon payment of "just 
compensation." 

"Judge Patterson, in the case of Vanhorner, lessee, v. L)owance, 2 Dal- 
las, 310, says: 'The Legislature has no authority to make an act divest- 
ing one citizen of his freehold and vesting it in another, without a just 
compensation; i t  is inconsistent with the principles of reason, justice and 
rectitude; it is incompatible with the comfort, peace and happiness of 
mankind; it is contrary to the principles of social alliance in every free 
government, and lastly, it is both contrary to the letter and spirit of the 
Constitution. I n  short, it is what every one would think unreasonable 
and unjust in his own case.'" Robinson v. Barfield, supra; Hicks v. 
Rearney, supra. 

I t  will be interesting to call attention to some of the cases in regard 
to vested rights and retrospective or retroactive statutes, other than those 
already referred to. 

I n  University v. Foy, 5 N. C., p. 58: "The 41st section of the 
Constitution declares that 'schools shall be established by the Legisla- 
ture for the convenient instruction of youth, with such salaries to the 
masters, paid by the public, as may enable them to instruct at low 
prices, and all useful learning shall be duly encouraged and promoted in 
one or more universities.'-In obedience to this injunction of the Consti- 
tution, the Legislature established the University, and in the year 1789, 
granted to the trustees of the University, 'all the property that had there- 
tofore or should thereafter escheat to the State.' I n  the year 1800, the 
Legislature repealed this grant.-(Locke, J., for the Court held in sub- 
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stance) : This repealing act is void, it being in violation of the 10th sec- 
tion of the bill of rights, which is a part of the Constitution and declares 
'that no freeman ought to be taken, imprisoned or disseized of his free- 
hold, liberties or privileges, or outlawed or in any manner destroyed 
or deprived of his life, liberty or property, but by the law of the land.' " 

Jones v. Sasser, 14 N .  C., p. 378, the facts. "The plaintiff claimed the 
slave in dispute under a deed of gift from his father, Arthur Jones, Sr., 
dated 5 April, 1827, which was not registered until 20 February, 1830. 
The defendant claimed under a deed from the same person, dated 5 
August, 1829, which was registered 10 January, 1830. His  Honor in- 
structed the jury that, as the plaintiff claimed under a deed of gift, no 
title passed by it until it was registered, and, until that took place, 
that the title remained in his father; that if the latter retained the 
possession until the deed of August, 1828, the execution of that deed, 
and its prior registration, gave the defendant title which would not be 
divested by the subsequent registration of the deed to the plaintiff. 
A verdict was returned for the defendant, and the plaintiff appealed." 
Rufin ,  J., said: "By the act of 1806, R. c., 701, no gift of slaves is good 
or available unless made in writing. 'Neither,' the act continues, 'shall 
such act be valid unless the writing shall be proved or acknowledged, and 
registered within one year after the execution thereof.' These words seem 
to denote a purpose in the Legislature, then, to make the registry acts 
effectual, at  least in reference to the gift of slaves." The judgment of 
the court below was affirmed. Gregory v. PerkGns, 15 N .  C., p. 50. 

I n  the case of Tooley v. Lucas, 48 N. C., p. 146, the headnote discloses 
the nature of that action : "Par01 evidence of the contents of a deed con- 
veying a slave, is not admissible, if it was not proved and registered, 
although full proof has been made of the loss or destruction of the 
instrument, and proper notice given of the intention to offer secondary 
proof of its contents." 

I n  Spivey v.  Rose, 120 N .  C., p. 165, Montgomery, J., said: "The 
plaintiff further objected to the admissibility of the deed on the ground 
that it was void in law, in that it appeared to be voluntary on its face, 
being a deed of gift and had not been registered within two years after 
its execution. His  Honor committed no error in overruling this objec- 
tion. The General Assembly has regularly, every two years, enacted 
statutes extending the time for the registration of conveyances of real 
estate, since the execution of this deed up to the time of its registration, 
the first one on 31 March, 1871, before the death of the testator-even 
before the will was made. Such acts have been declared by this Court 
to be in the discretion of the Legislature, and deeds of gift embraced in 
their provision. Jones v. Sasser, 14 N .  C., 378; Scales v. Fezcell, 10 
N. C., 18." 
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I t  will be noted that in the above case the enabling registration act 
was passed before the two years for registration h a d  expired and the 
deed of gift had become void. This proposition is not disputed. 

The enabling act was ratified 20 August, 1924, and extended the time 
until 1 September, 1926. The deed in question had been void one year, 
five months and twenty-nine days at that time and we think that this 
statute has no retroactive operation and that the Legislature has no 
power to pass an act affecting vested rights. "Especially will a statute 
be regarded as operating prospectively when it is in derogation of a 
common-law right, or the effect of giving it retroactive operation will be 
to destroy a vested right or to render the statute unconstitutional. 25 
R. C. L., 787; Black on Interpretation of Lams, 252." Hzcks 71. K e a r n ~ y ,  
supra. 

I n  Campbell v. Holt, 115 T7. S., p. 623, it is said: "It may, therefore, 
very well be held that, in an action to recover real or personal property, 
where the question is as to the remora1 of the bar of the statute of 
limitations by a legislative act passed after the bar has become perfect, 
such act deprives the party of his property without due process of law. 
The reason is, that, by the law in existence before the reoealing act, the 
property had become the defendant's. Both the legal title and the real 
ownership had become vested in him, and to give the act the effect of 
transferring this title to plaintiff, mould be to deprive him of the prop- 
erty, without due process of law." See Dzinn 2%.  Beamm, 126 S. C., 
p. 770. 

These secret gifts by deed, most frequently to a member of a family, 
often to the exclusion of others, a good sound public policy enacted into 
law requires that within two years they should be recorded so that 
notice be given to the world-"or otherwise shall be void." " 

Under the facts and circumstances of this case the enabling or curative " 
statute in regard to registration could not validate the void deed, and 
the statute had no power to resuscitate so as to affect the rights of Mrs. 
A. E. George. Upon the record we can find 

KO error. 

STACY, C. J. and A~aars ,  J., dissenting. 

STACY, C. J., dissenting: The decision in this case, as I understand it, 
is put upon the ground that the deed of gift from Mrs. A .  E. George to 
her son, Samuel Hairston, is void because not registered within two 
years after its making, and that the Legislature is without power, follow- 
ing a hiatus of one year fire months and twenty-nine days after it was 
declared void under the terms of C. S., 3315, to authorize its registration 
and render it valid as between the parties by the curative or extending 
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act of 1924. I respectfully dissent from this position, for the reasons so 
clearly stated by Ru,@n, J. ,  i n  Jones v.  Sasser, 1 4  N.  C., 378: "The 
Legislature has certainly the power to enlarge the time for registration, 
and to pronounce its effect, and if to them it secm good, the courts must 
execute their will. From time to time, acts giving further time for regis- 
tration have been passed; and in each, deeds of gift, and indped all 
conveyances, except mortgages and deeds of trust-, are expressly included; 
and it is enacted that  they shall be as good and valid as if they had been 
proven and registered within the time before allowed by law. . . . 
Ilcts of this character have always receired a literal construction; in fact, 
they are susceptible of nolie other. The  only exception i s  the case of 
Scales r.. Frwel(, 10 K. C., 18, in which there was an  hiatus of one 
year between tlie extending acts of 1816 and 1821, and during the interval 
rights vested in  other persons. The  Court thought tlle last act was not 
intended to defeat such vested rights. Rut  i n  every other caqe deeds 
rogistrred at ever so remote a period have been held, by force of the new 
registry acts, to be as opcrativc as if registered within the periods 
prescribed by rlie acts of 1715 or 1806, or any other general statute." 

I t  will bc observed that iri the casr of Scale3 2,. F~zr~cll ,  above mentioned, 
the Court held the bill of sale, there registered after the time required 
for its validity under tlie act of 1715, good as betneen the parties, by 
virtue of the enabling act of 1821, subject only to interrening vested 
rights of tliird persons. Hall, J . ,  speaking of the effect of the extending 
act, said:  "I tliink that that  act comprehended a11d ralidatetl the regir- 
trntion of thc decd in question as to all future tra~~sactionq,  yet I do 
not think that  it divested rights (of third persons) under the execution 
n hich had x estetl before that time." 

The case of Robi7ico7~ z'. Rcrrfic.lt1. 6 S. C.,  391, is also cited for the 
position that  a deed by a f c m c  torert, not privately examined as required 
by thc act of 1751, could not he validatctl by a subseqnent act of the 
Legislature. This  casr was corrwtly decided, because in the mealltime 
tho frme c o w r t  dicd, and vestcd rights intervened. The case of Burrett 
zt. H a ~ w f f ,  120 N. C., 127, on the other hand, where no vested rights 
of third persons had inter\ ened, i i  directly opposite: "The Legislature 
has powcr to pass, repeal or nlotlifp t h ~  lams regulating the manner of 
executing, proving or recordir~g conveyances, and the exercise of such 
p o n w  to cure defectire coml~liancc nit11 former statutes cannot be an 
interference with vested rights as between the parties to such instru- 
nients. Tafom v. M'hite, 95 N .  C., 453, 459. I t  only becomes so when 
third parties have acquired rights which uould be impaired by the act 
which is intended to cure the defective execution, probate or registration. 
. . . I t  is  competent for the Legislature to provide what mode of 
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probate shall be valid, and when it does so it can affect past as well as 
future probates, except that the rights of third partien, claiming prior 
to the validating act, cannot be divested. Retrospective legislation is not 
necessarily invalid." 

To like effect is the decision in Steger v.  B z ~ i l d i n ~  Asso., 208 Ill., 
236, where a mortgage deed, void for want of proper probate, was 
validated by subsequent statute, the Court saying: "The Legislature 
may ratify and confirm any act which it might lawfullg have authorized 
in the first instance, where the defect arises out of the neglect of some 
legal formality and the curative act interferes with no vested rights." 
U .  S .  Mortg. Co. v.  Gross, 93 Ill., 483. 

"If the thing wanting or which failed to be done, and which constitutes 
the defect in the proceedings, is something the necessity for which the 
Legislature might have dispensed with by prior statute, then it is not 
beyond the power of the Legislature to dispense with it by subsequent 
statute. And if the irregularity consists in doing some scat, or in the mode 
or manner of doing some act, which the Legislature might have made 
immaterial by prior law, it is equally competent to make the same 
immaterial by a subsequent law." Cooley's Const. Lim. (7  ed.), p. 531. 

The Supreme Court of the United States, in M ~ t t i n ~ y l y  v. District of 
Columbia, 97 U .  S., 687, speaking of the power of the Legislature in 
such cases, tersely states the same principle, as follows : "It may, there- 
fore, cure irregularities, and confirm proceedings which, without the 
confirmation, would be void because unauthorized, provided such con- 
firmation does not interfere with intervening rights." 

See, also, Fibre Co. v. Cozad, 183 N .  C., 600; Andtrson v. W i l k i m ,  
142 N .  C., 157; Janney v.  Blackwell, 138 N .  C., 437; Lowe v. Harris, 
112 N.  C., 472; Board of Education v.  Comrs., 183 X. C., 300. 

The last sentence of the quotation made by the Court from Justice 
Walker's opinion in  Dew v. Pyke ,  145 N .  C., 300, is very significant: 
"This may be considered as a legislative construction of the words 'shall 
be registered within two years after its execution,' to the effect that if 
the instrument is not so registered it shall not be evidence, unless the 
time for registration is extended and a new authority to register it is 
thereby given." 

There is a distinction made in some of the cases between the force 
and effect of an act which undertakes to validate a deed, void ab initio, 
and one which simply extends the time for registering a deed, but for 
which it would be declared void under the statute requiring its regis- 
tration. Dever v.  Cornwell, 10 N.  D., 123, 6 A. & E. Enc. of Law (2 ed.), 
940; 24 A. 8: E. Enc. of Law (2 ed.), 111; Cooley's Const. Lim. (7 ed.), 
528 et seq. 
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But it is the uniform holding, for example, that the invalidity of a 
mortgage or conveyance of the homestead exemption, executed by the 
husband alone, may be cured by a subsequent act of the Legislature, if 
no third persons have acquired vested rights in the land prior to such 
enactment. Wildes v. Vanl'oorhis, 15 Gray (Mass.), 139; note, 45 
A. L. R., p. 436. I n  so validating a deed, the Legislature is only giving 
effect "to the act of the parties according to their intent," says the 
Supreme Court of Arkansas in the case of Sidway v. Lausson, 58 Ark., 
117. 

The status of unregistered deeds and those registered under extension 
acts is thus succinctly stated i11 Phifer v. Barmhart, 88 N .  C., 333 (second 
and third head-notes) : 

"2.  The bargainee in an unregistered deed has a legal title which, 
though incomplete, cannot be defeated by the mere act of the bargainor 
in executing another deed to a third party, without notice and whose 
deed is registered. 

('3. Although such deed cannot be given in evidence until registered, 
and does not therefore convey a perfect legal title, yet, when registered, 
it relates to the time of its execution, and the title bcomes complete." 

These conclusions are supported by numerous authorities cited in the 
opinion, and the case itself has been followed and cited with approval in 
a number of later decisions. See Shephard7s Citations and Allen's Re- 
ported & Cited Cases, 1926. 

Speaking to the question in Tooley v. Lz~cas, 48 N. C., 146, A-ash, C. J., 
said: "To the legislative department of the government, belongs the 
power to enact laws, by which the people are to be governed, and to the 
judiciary, the right to expound them. While acting within the scope 
of their legitimate authority, their will is to be obeyed; none have a right 
to disobey it. Where the language of an act is plain and perspicuous, 
the act must speak for itself, unless its enactment transcends the power 
of the Legislature. I n  this case the Legislature has left no doubt upon 
the question presented to us. 'All sales of slares shall be in writing, 
attested by at least one credible witness, or otherwise shall not be deemed 
valid; and all bills of sale of slaves shall within twelve months after the 
making thereof, be proved in due form, and recorded; and all bills of 
sale, and deeds of gift, not authenticated and perpetuated in manner 
by this act directed, shall be void and of n o  force whatever.' Rev. Stat., 
ch. 37, sec. 19. I need not refer to the proviso in that section. I n  the 
succeeding section provision is made for the registration of such convey- 
ances. Here, there is no ambiguity; no room for construction. I f  not 
authenticated and perpetuated as directed, that is, duly proved and 
recorded as directed, the conveyance is declared not to be deemed valid, 
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but to be void and of no effect. S o  important is  this enactment, that  
from session to session of the Legislature, i t  is  an  invariable practice 
to pass a law enlarging the time for proving all such conveyances. I f  a 
hiatus occurs in the link of this chain of acts, and a subsequent act 
should be passed, the deed may be proved and autheniicatcd under the 
latter, but when so proved and authenticated, it has no relation back; 
so that  a n  execution against the bargainor may be levied upon the prop- 
erty contained in it. Scales v. Fewall, 10 N .  C., 18." 

I n  1 2  C. J., 1097, the law on the subject of curative acts i s  sum- 
marized as follows: "Deeds, probates, or other instrumsnts void because 
of lack of registration or defective registration may be made ~ a l i d  by 
subsequent legislation as between the parties, but not for the purpose of 
impairing rights acquired by third persons before the passage of the 
statute." 

I think the act of 1924 is valid, and that, under it, the dced in ques- 
tion is  good as between the parties. The  fact tha t  Mr3. George, i n  the 
meantime, had executed a mill, devising the property to others, ipso f ac fo  
vested no right in them, and cannot affect the present suit, for she was 
living a t  the time of the passage of the extending act, and under the lam, 
as now written, a will speaks and takes effect as if i t  had been executed 
immediately before the death of the testator, unless a contrary intention 
shall appear by the will. C. S., 4165. 

STATE v. WILLIAM FOWLER. 

(Filed 23 February, 1927.) 

1. Constitutional Law-Criminal Law-PunishmentDiscrimination. 
Under provisions of C. S., 3110, applying to all counties of the State, a 

violation of the prohibition law, upon conviction, is punishable in all 
counties of the State by fine or imprisonment, within the discretion of the 
trial judge, and a statute, applying only to five counties, making the 
punishment a fine only in certain instances, is in violation of our Consti- 
tution, and void. Const., Art. I, sec. 7. 

Where the indictment for the violation of our prohibition law is drawn 
under the provisions of C. S., 3410, and there is an existing statute apply- 
ing to a county wherein the trial is had making the defendant in case of 
the first offense punishable only by a fine, and imprisonment for the 
second offense, and is void in the former instance, as to which the indict- 
ment would otherwise be defective, a sentence under the general statutt! 
is properly entered, upon conviction. 
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i 4 ~ ~ ~ ~ ~  by defendant from Stack, J., at Spring Term, 1926, of POLK. 
The defendant was indicted and convicted of having intoxicating 

liquor in  his possession i n  violation of law. The  General Assenlbly a t  
the session of 1925 passed a Public-Local law applicable to the counties 
of Transylvania, Jackson, Clay, Graham and Polk. Public-Local Laws 
1925, ch. 114. Section 1 provides that  certain officers, charged with the 
duty of enforcing the criminal laws of the State, who shall produce 
evidence convicting any person of manufacturing liquor, selling, trans- 
porting, buying or having i t  on hand, etc., shall receive a reward of 
$25 to be paid by the person convicted, etc. Section 2 : "That any person 
or persons who shall be convicted of any of the offenses hereinbefore 
mentioned (manufacturing, selling or offering for sale, transporting, buy- 
ing, or having liquors on hand for the purpose of sale or  any other 
violation of the prohibition lam) shall be guilty of a misdemeanor and 
shall, for the first offense, be fined not less than fifty dollars nor more 
than one hundred dollars. and for a second or further similar offense 
shall be imprisoned not less than six months nor more than two years, 
and shall be required to pay all costs and sums taxed as a reward against 
such convicted person in addition to such fine or imprisonment as herein 
mentioned." The other sections are not material. 

The  indictment contains counts charging the defendant ~ i t h  the 
offenses enumerated. Upon conviction he was sentenced to imprisonment 
for six months to be worked on the public roads of Henderson County, 
and he appealed, assigning error. 

Attorney-Gencmzl Brummitt and Assistant Attorney-General S a s h  
for the Stafe.  

Quinn, Ilamrich- & Harris for defendant. 

BDAMS, J. F o r  the first offense section 2 imposes a fine; for the serond 
or further similar offense, imprisonment for a term not less than  six 
months nor more than two years. The  defendant admitted that  he  had 
previously been convicted in the Federal Court;  and for this reason, 
according to a recital in the judgment, he  was sentenced to imprisonment 
in  the present case; but the aggravated punishment prescribed for a 
subsequent conviction cannot be imposed unless the prior conviction, 
which is  an essential part  of the description of the second offense, i s  
charged in the indictment. C. S., 4617; S. v. Davidson, 124 N.  C., 839; 
8. v .  Dunlap, 159 N. C., 491; 8. v. Walker, 179 N. C., 730; S. v. Clark, 
183 N. C., 733. 

T h e  Sta te  contends, however, that  under the general law any person 
who violates the provisions of the prohibition act may be fined o r  
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imprisoned or both fined and imprisoned in the discretion of the court 
(C. S., 3410) ; that the act of 1925 (Public-Local Laws, ch. 114), con- 
fers upon residents of the five counties to which it applies a privilege or 
immunity not enjoyed by other residents of the State; and that such 
privilege or immunity is inhibited by the organic law. 

I n  theory constitutional government is based upon equality of rights, 
privileges and protection. The Fourteenth hmendmerlt provides : "No 
State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States, or deprive any person of 
life, liberty, or property without due process of law, or deny to any 
person within its jurisdiction the equal protection of the laws"; and, 
as said by Mr. Justice Field, these provisions intend "that in  the adminis- 
tration of criminal justice no different or higher punishment should be 
imposed upon one than such as is prescribed to all for like offenses." 
Barbier v. Cortnolly, 113 U. S., 27, 28 I,. Ed., 923. That the State 
Constitution rests upon the same theory is made obvious by reference 
to the Declaration of Rights. There are constitutions which provide in 
express terms that general laws shall have a uniform operation; ours 
embodies the principle in the following language : "No man or set of men 
are entitled to exclusi~e or separate emoluments or privileges from the 
community but in consideration of public services.'' Const., Art. I, see. 7. 
This provision, we think, is a guaranty that every valid enactment of 
a general law applicable to the whole State shall operate uniformly upon 
persons and property, giving to all under like circumstances equal pro- 
tection and security and neither laying burdens nor conEerring privileges 
upon any person that are not laid or conferred upon others under the 
same circumstances or conditions. 6 R. C. L., 369, see. 364; 36 Cyc., 992; 
12 C. J., 1187, see. 955; 1 6  C. J., 1352, sec. 3189; S.  v. Bargus, 53 
A. S. R. (Ohio), 628; Jones v. R. R., 121 A. S. R. (Il l .) ,  313; Cooley's 
Const. Em. ,  554 et seq. A practical application of the provision in civil 
actions may be found in Simonton v. Laluier, 71  N. C., 498 and Rozoland 
v. B. & L. Asso., 116 N. C., 878, in which the purported grant of a right 
to charge more than the statutory rate of interest is condemned as an 
exclusive or separate privilege. Elizabeth City v. Power Co., 188 N .  C., 
278. 

This principle, it should be understood, was not designed to interfere 
and does not interfere with the police power of the State, the object of 
which is to promote the health, peace, morals and good order of the 
people, to increase the industries of the State, to develop its resources, 
and to add to its wealth and prosperity. Barbier v. Sonnolly, supra; 
12 C. J., 1185, see. 953. Legislation of this character is a necessity; but 
in the exercise of the police power classification must be natural, not 
arbitrary; it "must always rest upon some difference which bears a 
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reasonable and just relation to the act in respect to which the classifica- 
tion is proposed, and can never be made arbitrarily and without any 
such basis." Gulf Co. v. Ellis, 165 U .  S., 150, 41 L. Ed., 666; Connolly 
v. Pipe Co., 184 U. S., 539, 559, 46 L. Ed., 679, 690; Su f ton  v. State, 
33 L. R. A. (Tenn.), 589; S. v. Joyner, 81 N .  C., 534; S. v. Stovall, 
103 N.  C., 416; 8. v. Moore, 104 N.  C., 714; Broadfoot v. Fayetteville, 
121 K. C., 418. See, also, Ex  parte Schatz, 38 A. L. R., 1032, 1035. 

But the statute under consideration cannot be sustained on the ground - 
that it was enacted in the exercise of the police power. The question 
is whether it shall supersede "the law of the land,"-the general public 
law which was designed to operate without exception or partiality 
throughout the State. I t  is needful to remember that the indictment was 
drafted under the general law, and that the decisive question is whether 
offenders in the fire counties referred to may lawfully be exempted from 
the punishment prescribed by the general law; whether they shall be 
subject only to a fine when the offenders in ninety-five other counties may 
be punished by imprisonment. I n  our judgment this part of section 2 is 
neither equal protection of the laws nor the protection of equal laws 
(Connolly v. Pipe Co., supra) ; i t  is the grant of a special exemption 
from punishment or an exclusive or separate privilege which is forbidden 
by the cited provision. This conclusion is upheld in principle in our own 
decisions and in those of other jurisdictions. I n  the case of William W. 
Jilz ,  3 Mo. Appeal R., 243, the Court said: "The general law applicable 
to the State prescribed as the punishment for the offense of which the 
petitioner was convicted, imprisonment in the county jail not exceeding 
one year, or a fine not exceeding $500, or both such fine and imprison- 
ment. A law prescribing a different punishment from this in St. Louis 
County is clearly unconstitutional." At the special session of 1880 the 
General Assembly of North Carolina, enacted a statute applicable to 
twelve counties, purporting to make the killing or injury of livestock by 
a car or an engine a misdemeanor and providing that the engineer, the 
conductor, and the superintendent of the railroad should be indictable. 
The Code, 2327 et sep. The Court, holding that the act was unconstitu- 
tional, remarked: "We do not say, that there may not be local legisla- 
tion, for it is very common in our statute books, but that an act divested 
of any peculiar circumstances, and per se made indictable, should be 
so throughout the State, as essential to that equality and uniformity 
which are fundamental conditions of all just and constitutional legisla- 
tion." S .  v. Divine, 98 N. C., 778. The principle of uniformity in the 
operation of a general law extends to the punishment and denounces 
as arbitrary and unreasonable the imposition in one county of any kind 
of punishment which is different from that which is prescribed under 
the general law to all who may be guilty of the same offense. I t  follows 
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tha t  the provision limiting the punishment for the first offense to a 
fine must be regarded as an  arbitrary class distinction which cannot be 
sustained because forbidden by the fundamental law and the judgment 
which was pronounced by authority of the general law must be upheld. 
We find no reversible error. 

N o  error. 

BARNES DANIEL, ADMINISTRATOR C. T. A. OF NANCY DANIEL, v. CELIA 
BASS ET AL. 

(Filed 2 March, 1927.) 

Wills-Devise--Rule in Shelley's Case--Remainders. 
A devise to the sisters of the testator and their heirs forever, if any, if 

not to the heirs of certain other of the testator's sisters, to them and 
their assigns, forever, does not create a remainder or the semblance of a 
remainder, and is not within the rule in Shelley's cace. 

Same--"Heirs"-Interpretation. 
In a devise to a specified sister and brother of the testator's lands to 

them and their heirs forever, if any, if not to the heirs of certain other 
of the testator's brothers and sisters, the word "heirs" unexplained by 
other expressions of the will is to be construed in its technical sense as 
heirs who take as if by descent under the canons general, and not that of 
children, carrying the fee-simple title to the brother and sisters first 
named. 

W i l l + E s t a t e s - C o n ~ n t  and Springing Uses - Repugnan-Fee 
Limlted After a Fee. 

While under C. S., 1740, under the doctrine of contingent and springing 
uses (27 Henry VIII) ,  a fee may be limited after a fee by devise of lands, 
there must have been created a supervening contingent event which may 
shorten the continuation of the estate granted in fee, and upon which the 
uses may operate, and otherwise a fee limited after r l  fee is repugnant 
and the limitation is void. 

APPEAL by C. L. Rowe and other defendants from Barnhill, J., a t  
November Term, 1926, of WILSON. 

Isaac  Daniel had two brothers and seven sisters: John  Daniel, Jacob 
Daniel, Nancy Daniel, Mahala Daniel, Celia Bass, Sallie Rowe, Delphia 
Daniel, Mary J a n e  Hathaway, and Harr ie t  Tomlinson. T h e  last two 
died in the lifetime of Isaac, leaving children; the others survived him. 
H e  died 1 April, 1926, leaving a will, the second item of which is  as 
follows : 

"I give and devise to my  beloved sisters, Nancy Dsmiel and Mahala 
Daniel, equally, the tract or parcel of land I drew from m y  father's 
estate, containing 16 acres, known as the Josiah Daniel land, and all 
other property in  my  possession a t  my death, to them and their heirs 
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forever, if any. If not, to the heirs of my sisters, Mary Jane Hathaway, 
Celia Bass, and Sallie Rowe, to them and their assigns forever." 

His sister Kancy Daniel died 7 *\pril, 1926, leaving a will, the second 
item being as follows : 

"I give and devise to my beloved sister, Nahala Daniel, and brother, 
Isaac Daniel, equally the tract or parcel of land I drew from my father's 
estate, containing 1 6  acres, known as the Josiah Daniel land, and all 
other property in my possession at my death, to them and their heirs 
forcver, if any. I f  not, to the heirs of my beloved sisters, Mary Jane 
Hathaway, Celia Bass, and Sallic Rowe, to them and their assigns for- 
ever." 

The plaintiff's object in bringing suit was to get the advice of the 
court as to the construction of the wills and as to his duty in the admin- 
istration of the estate. Bank v. Alexander, 188 P;. C., 667. The de- 
fendants are the surviving brothers and sisters, the surviving children 
of Mary Jane Hathaway and Harriet Tomlinson, and the children of 
Celia Bass and Sallie Rowe. The appellants are Celia7s and Sallie7s 
children. 

Isaac, Nancy, and Mahala lived together on a farm which they in- 
herited from their father. On 28 September, 190.5, each of them exe- 
cuted a mill, the respective devises being almost identical, except as to 
the names of the devisees-Isaac naming Nancy and Mahala as his 
beneficiaries, Nancy naming Isaac and Mahala, and Mahala naming 
Isaac arid K a n ~ y .  Neither Isaac nor Nancy ever married; Mahala 
married Barnes Daniel, the administrator, and is now living. 

The appellants contend : 
1. That the real property devised to Mahala Daniel and Nancy Daniel 

in the last will and testament of Isaac 13. Daniel went to Mahala Daniel 
and Nancy Daniel for life only, with remainder to the heirs or children 
of Mary Jane Hathaway, Celia Bass, and Sallie Rowe. 

2. That the personal property in the last will and testament of Isaac 
B. Daniel likewise went to Nancy Daniel and MahalafDaniel for life 
only, with remainder to the heirs or children of Mary Jane Hathaway, 
Celia Bass, and Sallie Rowe. 

3. That the devise to Xahala Daniel in the last will and testament of 
Nancy Daniel, of one-half of her individual real estate, went to Mahala 
Daniel for life, with remainder in the event of hfahala Daniel's death 
without issue to the heirs or children of Mary Jaue Hathaway, Celia 
Bass, and Sallie Rowe. 

4. That the personalty bequeathed in the will of Nancy Daniel to 
Mahala Dauiel went to Mahala Daniel for life, and in the event that 
Mahala Daniel died without issue, with remainder to the heirs of or 
children of Mary Jane Hathaway, Celia Bass, and Sallie Rowe. 
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5. That the devise in the last will and testament of Nancy Daniel to 
her brother, Isaac B. Daniel, who predeceased her, lapsed, and both the 
real and personal property contained in  that devise went to the distribu- 
tees or next of kin generally of Nancy Daniel. 

Mahala Daniel, appellee, submits four theses: 
1. That under the rule in Shelley's case Mahala Daniel takes a fee- 

simple and absolute estate in the entire property. 
2. That under the rule in Wild's case Mahala Daniel takes a fee-simple 

and absolute estate in the entire property. 
3. The gift to the first taker being absolute in its character, if it should 

be construed that there is a gift over, that such gift over is void because 
of repugnancy. 

4. I f  it should be held that there was a contingent limitation, the 
death of the testator was the proper time to determine when the fee- 
simple and absolute estate should vest. 

His  Honor adjudged : 
1. That Mahala Daniel is the owner in fee of all the property, real 

and personal, of which Isaac Daniel and Nancy Daniel died seized and 
possessed. 

2. That the administrator, out of the personal estate, pay the debts 
of Isaac and Nancy, respectively, etc. 

C. L. Rowe and other defendants excepted and appealed. 

Connor & Hi17 for plaintiff. 
M'oodard & Rand and Brooks, Parker, Smith & Hayes for Mahala 

Daniel. 
Lucas, Barnes & Jennings for appellants. 

ADAMS, J. With the exception of the devisees therein named, the 
second item in each of the three wills is substantially the same, and as 
Isaac Daniel predeceased his two sisters, we may first consider the words 
in which he expressed his devise : "To my beloved sisters, Nancy Daniel 
and Mahala Daniel, . . . to them and their heirs forever, if any. If not, 
to the heirs of my sisters, Mary Jane Hathaway, Celia Bass, and Sallie 
Rowe, to them and their assigns forever." 

I t  may be said, in the first place, that the devise is not within the 
scope or provisions of the rule in Shelley's case. I n  Coke's definition 
of the rule the word "remainder" does not appear (1  Coke, 104)) but in 
Preston's it does: "When a person takes an estate of freehold, legally 
or equitably, under a deed, will, or other writing, and afterwards in the 
same dwd, will or writing there is a limitation by w ~ ~ y  of remainder, 
with or without the interposition of any other estate, of an interest of 
the same quality, as legal or equitable, to his heirs gene~ally or his heirs 
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of his body by that  name in  deeds or writings of conveyance, and by that  
o r  some such name in wills, and as  a class or denomination of persons 
to  take in succession, from generation to generation, the limitation to  the 
heirs will entitle the person or ancestor himself to the estate or interest 
imported by that  limitation." 1 Preston on Estate, 263, et seq. This  
language was abridged by Chancellor Kent as follows : "When a person 
takes an estate of freehold, legally or equitably, under a deed, will, or  
other writing, and in the same instrument there i s  a limitation by way 
of remainder, either with or without the interposition of another estate, 
of an  interest of the same legal or  equitable quality, to his  heirs, or 
heirs of his body, as a class of persons to take in  succession, from genera- 
tion to generation, the limitation to the heirs entitles the ancestor to the 
 hole estate." 4 Kent's Com., 215. 

The  doctrine that a remainder, or the "similitude of a remainder," 
i s  an element essential to the rule has been approved in  numerous deci- 
sions, including J o n ~ s  v. Whichard, 163 N.  C., 241; Reid z.. Seal,  182 
X. C., 192; 1T'illis v. Trust Co., 183 N.  C., 267; Hnmpton v. Griggs, 184 
N .  C.,  13 ;  Shephard z.. Horfon, 188 N .  C., 787; Renfon c. Baucom, 192 
N .  C., 630. See, also, Hamilton v. Sidwell, 29 L. R .  ,4. (N. S . ) ,  961, 
and annotation, 973. I n  the wills under consideration, neither devise 
creates a remainder, or reflects the semblance of a remainder, and the 
rule in Shelley's case is excluded. 

We are likewise of opinion that  Wild's case has  no application. 6 
Coke, 16b;  77 Eng. Reports, 277. There the special verdict was to this 
effect: Land mas derised to A, for life, the remainder to B. and the 
heirs of his body, the remainder to "Rowland Wild and his mife, and 
after their decease, to their children," Rowland and his wife then having 
issue, a son and daughter; afterwards the devisor died; and after his 
decease A. died; B. died without issue; Rowland and his mife died, and 
the son had issue, a daughter, and died. Whether the daughter should 
have the land was the question; and i t  consisted only upon the considera- 
tion what estate Rowland Wild and his  wife had-whether they had a n  
estate tail or an  estate for life, with remainder to their children for life. 
I t  was resolved that  Rowland and his wife had but an  estate for life, 
wit11 remainder to their children for life, and no estate ta i l ;  that  the 
derisor's intent, not his words only, ought to make an  estate tai l ;  and 
that  no such intent appeared. Therefore, this difference was resolved 
for good law: "If A. devises his lands to B. and his children or issue, 
and he ha th  not any issue a t  the time of the devise, that  the same is an 
estate ta i l ;  for the intent of the devisor is  manifest and certain that  his 
children or issue should take, and as immediate devisees they cannot 
take, because they are not i n  rerum natura, and by way of remainder 
they cannot take, for  that was not his intent. . . . B u t  if a man devises 



298 I K  T H E  SUPREME COURT. [I93 

land to A. and to his children or issue, and they then have issue of their 
bodies, . . . they shall have but a joint estate." 

Illustrations of this rule and instances of its practical application may 
be seen by reference to a course of decisions beginning with Avoore v. 
Leach, 50 X. C., 88, and continuing in  an unbroken line to Boyd  v. 
Campbell, 192 IT. C., 398. But we find nothing in  either will which 
attracts this principle. I t  is evident that "heirs" in the clause "to them 
and their heirs forever" is not synonymous with "children"; the word 
as used by the devisors means "the heirs designated by the law to take 
from their ancestors." Wool  v. Fleetwood. 136 X. C., 460, 469. 

But the third proposition advanced by Mahala Daniel is not without 
merit-that is, under each devise the *st taker acquired a fee, and the 
purported limitation over is void for repugnancy. This, of course, i s  
inconsistent with the appellants' position that Nancy snd Mahala took 
only a life estate, with remainder to the designated children, and that 
under Nancy's will Mahala took a half-interest for life, with such 
remainder in the event of her death without issue. 

The word "heir" has a technical meaning, and must ordinarily be 
interpreted according to its technical sense. At commcn law it signifies 
a person who succeeds by descent to real estate upon the death of his 
ancestor. True, the meaning may be explained or controlled by the 
context, but there is nothing in either will which requires or permits the 
application of this doctrine. I n  the expression "to them and their heirs 
forever" the word "heirs" must be given its technical meaning. Wool  
v. Fleetwood, supra. The result is that under Isaac's devise of his prop- 
erty to Kancy and Mahala equally, "to them and their heirs forever," 
the devisees took an estate in fee as tenants in common; and the addi- 
tional words, "if any," do not change the quantity of the estate. The 
devise of a fee, "if any," is still the devise of a fee. These words can 
appropriately be considered only as related to the succeeding clause: 
"If not, to the heirs of my sisters," etc. The appellants say that the 
fee, if acquired by the first taker, was subject to the asc;erted limitation, 
and therefore defeasible. 

At common law a freehold could not be transferred without livery 
of seizin, and for this reason a fee could not be limited after a fee; but 
after 27 Henry V I I I  (C. S., 1740) was enacted, the doctrine of spring- 
ing and shifting uses arose, by virtue of which a fee mag be limited after 
a fee by deed or will. S m i t h  v. Brisson, 90 N .  C., 284; W i l l i s  v. T r u s t  
Co., supra. But there can be no limitation of a fee after a fee unless 
there be some contingency which defeats the estate of the first taker. 
The prior estate may be a fee defeasible or determinable by the con- 
tingency on which it is limited; but such supervening contingency is 
essential, and it must operate to defeat, abridge, or cut down the prior 
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estate in order to make room for the limitation. McDaniel v. McDaniel, 
58 AT. C., 3.51; Boyd v. Campbell, supra. 

I n  the wills under consideration, we discover no such contingency. 
There is no limitation over in the event of the first taker's death without 
childrrn or issue; and herein, if in no other respect, the devise differs 
from that in 111assengill v.  Abell, 192 N .  C., 241. The intent to which 
we must give heed is not that which the testator may have had in mind 
if at variance with the obvious meaning of his words, but that which is 
expressed in the language he has used. XcIver v. McKinney, 184 N.  C., 
393; Gordon v. Ehm'ngghaus, 190 N. C., 147. By devising a fee in the 
first clause, the testator parted with his entire interest and could not 
destroy the devised estate by means of a totally repugnant clause. The 
principle, which in the case before us applies to the testator's real and 
personal property, is stated in Sewland v. Xewland, 46 N. C., 463, 467: 
"If a devise be to A. and his heirs, and if he dies without heirs, then 
to B., the remainder is repugnant to the estate in  fee, and void." Roane 
v. Robinson, 189 IN. C., 628; Carroll v. Herring, 180 N .  C., 369; Null v. 
Robinson, 56 N.  C., 348. 

The trial court erred, however, in adjudging that Mahala Daniel is 
the owner in fee of all the property and estate of which Isaac and Nancy 
died seized and possessed. Upon the death of Isaac Daniel, his entire 
estate vested in  Nancy and Mahala as joint owners, but as Isaac pre- 
deceased Nancy, the interest which he would have taken under h'ancy's 
will had he survived her lapsed, and in the absence of a residuary clause, 
the real and personal property given to him vests in Nancy's heirs at  law 
and distributees, there being no provision for survivorship, as in Korne- 
gay v. Cunningkam, 174 N .  C., 209, and similar cases. Johnson v. 
Jolznson, 38 N.  C., 426; Winston v. Webb, 62 N .  C., 1 ;  Robinson v. 
McIver, 63 N. C., 645; Ttoitty v. Martin, 90 N .  C., 643; Reid v. Neal, 
supra. 

As thus modified the judgment is affirmed. 
Modified and affirmed. 

GARLAND POLSON, THROUGH HIS NEXT FRIEND, G. L. POLSON, V. J .  M. 
STRICKLAND, THE TEXAS OIL COMPANY, A CORPORATIOX, AND E. V. 
CARTER. 

(Filed 2 March, 1927.) 

Claim and Delivery - Judgments - Damages - Motion to Reinstate - 
Pleadings. 

While the succesqful plaintiff in claim and delivery is entitled to recover 
the property when it can be returned, together with damages for its de- 
preciation, C. S.,  836, after a judgment for the delivery of the p r o ~ r t g  
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alone, a motion to reinstate the action for the purpose of inquiry as to 
damages for its depreciation cannot be allowed when the pleadings and 
evidence sustain the issues submitted upon which the ,judgment has been 
rendered, the judgment in that case being final and not interlocutory. 

APPEAL by defendants from Grady, J.. at October Term, 1926, of 
NASH. Reversed. 

The necessary facts will be set forth in the opinion. 

J.  A. Edgerton and Thorne & I'horne for plaintiff. 
E.  B. Granthanz and Cooley & Bone for defendants. 

CLARKSON, J. This was an action to recover of defendants a Ford 
automobile. The ancillary proceeding or provisional remedy of claim 
and delivery was resorted to, and the Ford automobile seized, and defend- 
ants gave replevin or undertaking as required by the statute. C. s., 836. 

Plaintiff prayed, in substance, that he be declared. the owner and 
entitled to the immediate possession of a Ford car, describing it, and 
that he recover of the defendants J. M. Strickland arid the Texas Oil 
Company, and their surety, M. J. Hedrick, the cost of this action, to be 
taxed by the clerk; but if for any reason the possession of the said Ford 
car cannot be had, then the plaintiff prays the court for judgment 
against the said parties in the amount of $250, together with the cost, 
etc., and for such other and further relief as the plaintiff is entitled. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. I s  the plaintiff, Garland Polson, the owner of ihe Ford car, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. What is the value of the car?  Answer: '$250.' " 
These were the material issues raised by the pleadings and prayers of 

plaintiff. 
LZ judgment was rendered on the verdict, February Term, 1926: 

"That the plaintiff recover of the defendants the Ford automobile de- 
scribed in  the pleadings, and in the event actual delivery of said auto- 
mobile cannot be made to the plaintiff, then plaintiff shall have and 
recover of the defendants and M. J. Hedrick, surety on their replevin 
bond, the value thereof, $250, and the costs of this action." I t  may be 
noted that M. J. Hedrick was not made a party to the action. 

At October Term, 1926, the plaintiff made a motion that the action be 
reinstated on the docket of the court, and an issue as to damages for the 
deterioration and detention of the car be submitted to the jury-the facts 
in  respect of the damages to the property not being known to the plain- 
tiff in the action; and the fact of the damages becoming known to the 
plaintiff only after execution issued on the judgment for the possession 
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of the property, and the property placed in the hands of the plaintiff, 
when he had his first chance to know the fact of damage by reason of 
deterioration and detention. 

Defendants contend that plaintiff's position is untenable; that final 
judgment had already been rendered, based upon the issues submitted at  
the trial by the court, without objection upon the part of the plaintiff, 
and the case had gone off the docket. 

The plaintiff could have retained the action on the docket to determine 
"if delivery can be had, what were plaintiff's damages for deterioration 
and detention." C. S., 836 ; Xoore v. Edwards, 192 N .  C., p. 446. This 
aspect was entirely overlooked and judgment was for the recovery of the 
Ford automobile, or its value and costs. See Trust Co. v. Hayes, 191 
N. C., p. 543, as to form of judgment in claim and delivery proceeding. 
C. S., 610. 

"A judgment is either interlocutory or the final determination of the 
rights of the parties in the action." C. S., 592. 

A judgment is decisive of the points raised by the pleadings, or which 
might be properly predicated upon them, and does not include matters 
which might have been brought in, but which were not joined or em- 
braced in the pleadings. 

The judgment is final in the present action, in so far  as the pleadings 
and issues are determinative of the facts in dispute. The court below 
was without power to make the order to reinstate on the trial docket. 
C. S., 600, allows a judgment, within one year after notice thereof, to 
be set aside for mistake, inadvertence, surprise, or excusable neglect. 
See Foster v. Allison Gorp., 191 N. C., p. 166; 44 A. L. R., p. 610. 

I t  may be noted that where a separate action was instituted under 
similar facts as here, we said, in Mqore v. Edwards, supra, at pp. 448- 
449: "We can find no statutory prorision prohibiting separate actions 
in a case of this kind. I t  is, no doubt, better practice to try out the 
entire controversy in one action. . . . I t  will readily be seen by the 
issues and judgment in the former action of Moora v. Mitchell that 
plenary issues were not submitted. The condition in the bond was 'with 
damages for its deterioration and detention, and the cost, if delivery 
can be had.' No issue was submitted, 'If delivery can be had, what were 
plaintiff's damages for deterioration and detention?' Under the issues 
and judgment, we cannot hold that in the present action the plea of 
estoppel or res judicata can avail defendant." McInturf v. Gahagan, 
ante, p. 147. 

For the reasons given, the judgment below is 
Reversed. 
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STATE v. MOSES GREEN. 

(Filed 2 March, 1927.) 

Evidence-Declarations-Hearsay-Appeal and Error-,Prejudice. 
Where the evidence upon trial for murder is that two men went to- 

gether to the store of decGased, one waited at  the door and the other 
entered and assumed to purchase merchandise from the deceased, and 
shot and killed him without warning, declarations b,g one of them in 
whose favor a verdict of not guilty was directed, not ma.de in the presence 
of the other, identifying the other as the guilty one, are incompetent as 
hearsay evidence, and their admission as evidence constitutes prejudicial 
and reversible error. 

APPEAL by defendant from Grady, J., at September. Term, 1926, of 
WILSON. 

Criminal prosecution, tried upon an indictment charging the prisoner 
with a capital felony, to wit, murder in  the first degree. 

From an adverse verdict, and sentence of death entered thereon, the 
prisoner appeals, assigning errors. 

A t  torney-General Brummitt and Assistad Attorney-Creneral Nash fo r  
the State.  

Hugh Dortch and Bryca Lit t le  for defendant. 

STACY, C. J. There is evidence on behalf of the State tending to 
show that about ten o'clock on the night of 15 May, 1936, Moses Green 
and Leroy Wingate, two colored men, went to the stoi-e of one David 
Peele, a merchant at  Bycock's Crossing, in Wilson County, and entered 
his place of business ostensibly for the purpose of making a purchase of 
a shirt and a pair of pants. Wingate stood at the door while Green 
went into the store, though the State's witness was somewhat equivocal 
as to which one entered the store and which one stood at the door. A 
shirt was selected and a pair of pants examined, but the latter did not 
prove satisfactory. As the merchant turned to wrap up the shirt, the 
prisoner, Moses Green, whipped out his pistol, shot Peele just above the 
heart and killed him almost instantly. No warning was given by the 
prisoner of his purpose prior to the shooting, and both colored men left 
the store immediately. 

During the time Green and Wingate were in jail awaiting trial, both 
made statements to the sheriff, in the absence of each other, as to how 
the homicide occurred, each contending that the other did the shooting. 
A11 the evidence was to the effect that the one who entered the store, 
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whether Green or Wingate, and not the one who remained at the door, 
shot the deceased. 

At the close of the evidence, a verdict of "Not guilty" was directed 
in  favor of the defendant Leroy Wingate. 

With respect to the following statement made by Wingate to the 
sheriff and his deputy, while in jail, the prisoner, Noses Green, duly 
objected, and asked that i t  be excluded as evidence against him. 

The officer testified: "He (Wingate) said that Green went into the 
store and called for a shirt, a blue shirt with a collar, and also a pair 
of pants; that he couldn't find any pants to suit him, but said he would 
take the shirt, and asked the man to wrap it up;  that he (Wingate) 
called Green and said 'Let's go,' and when he looked, Green pulled his 
pistol out and fired; that he (Wingate) ran, and never saw Green any 
more until they brought him up to the jail." 

This evidence was incompetent as against the prisoner, Moses Green, 
and should have been excluded as to him. I t  was highly prejudicial, we 
think, in view of the uncertainty of the State's witness as to which one 
of the defendants entered the st&e and did the shooting. Also, it would 
seem, that the prejudicial effect of the statement was accentuated by the 
court's action in directing a verdict of not guilty as to Leroy Wingate. 

I t  is a rule, too firmly established to admit of debate. that the declara- 
tion of a third person, not an agent of the party sought to be affected, 
made in the absence of such party, is inadmissible as hearsay. Daniel 
v. Dixon. 161 N. C.. 377; R e d m a n  v. Roberts.  23 N.  C.. 479. R e s  in ter  
alios ucta ul ter i  nocere non debet. "Things done between strangers 
ought not to injure those who are not parties to them." Co. Litt., 132; 
McEelvey on Evidence, pp. 129 and 203. 

Speaking to the question in S. v. Lmsi ter ,  191 K. C., 210, Brogden,  J., 
delivering the opinion of the Court, said: "The inherent vice of hear- 
say testimony consists in the fact that it derives its value, not from the 
credibility of the witness himself, but depends upon the veracity and 
credibility of some other person from whom the witness got his informa- 
tion." This is the general rule, supported by all the authorities on the 
subject. There are, of course, exceptions to the rule, not now necessary 
to be considered, as the evidence here complained of falls under none of 
them. 

For the error, as indicated, there must be a new trial; and it is so 
ordered. 

New trial. 
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STATE v. JOHN K. HARTLEY. 

(Filed 2 March, 1927.) 

1. Courts-Recorders' Courts--County Commissioners -- Appointment of 
Substitute RecordelLCoram Non Judice. 

Where a substitpte recorder of the county court is elected by the 
county commissioners under statutory authority prov:.ding that it may 
be so done when the recorder is absent from the county or unable to per- 
form the duties of the court, the former may hear and determine a 
criminal case coming within the jurisdiction of the court when the latter 
refuses to act upon the ground that he is related by blo'2d to the prosecut- 
ing witness, and objection that the prosecution was coram wort judice is 
untenable, and a writ of certiorari in habeas corpus proceedings will be 
denied in the Supreme Court, when the motion is based on this ground 
alone. 

a. Criminal Law-Libel-WarrantIndictmnt. 
Held, objection that warrant in this case was not sufficient to charge a 

criminal offense untenable. 

PETITION for certiorari, in lieu of appeal, to review judgment of 
Crammer, J., rendered 22 October, 1926, a t  Goldsboro, on return to writ 
of habeas corpus, refusing to discharge the petitioner from custody. 

S ttorney-General Bmmmitt and Assistant Attorney-General Nash for 
the State. 

Abell & Shepard, Wellons & Wellons, and F .  H.  Brocks for defendant. 

STACY, C. J. The material allegations, upon which the petitioner 
bases his application for a writ of certiorari, are as follows: 

1. That he was tried in the recorder's court of Johnston County, 
before James Raynor, Esq., substitute recorder, on 20 October, 1926, 
convicted of criminal libel, and sentenced to thirty days in jail, etc. 

2. That the said James Raynor was elected substitute recorder on 
19 October, 1926, for the remainder of the term of the duly elected 
recorder, Ezra Parker, under and by virtue of authority vested in the 
board of county commissioners of Johnston County by chapter 269, 
Public-Local Laws 1911, as amended by chapter 554, Public-Local Laws 
1921, said amendment, in so far  as material, being as follows: "The 
said board of county commissioners may elect a substitute recorder, who 
shall act as recorder during the absence from the county of the recorder 
mentioned herein, or at  any time when he is unable to perform said 
duties, and at such times shall exercise all the powere of recorder and 
be subject to the same rules and requirements impoiled upon the re- 
corder." 
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3. Tha t  on 20 October, 1926, the duly elected recorder of Johnston 
County, Ez ra  Parker,  was present in the county and able to perfornl 
his duties, hut declined to t r y  the petitioner because of his relationship 
by blood, brother, to the prosecuting witness, against whom the libel 
is alleged to have been published. 

4. That  the warrant  upon which the petitioner was tried is  defective, 
in that  i t  fails to charge a criminal offense. 

Upon these, the allegations chiefly pertinent, the petitioner contends 
that  the judgment against him is void, in that  the prosecution was corarn 
non judice,  and the warrant, upon which he was tried, failed to charge 
any offense against the criminal law of the State. 

The  first ground upon which the petitioner assails the validity of the 
judgment, to wit, that  the prosecution was coram n o n  judice,  is unten- 
able. 33 C. J., 1005. A correct sense of propriety and a due regard 
for the eternal fitness of things ought not to be held for unrighteousness 
on the record now before us. I t  was not unlawful for the recorder to 
recuse himself under the circumstances here disclosed. T u r n e y  v. Ohio ,  
71 L. Ed., decided 7 Xarch,  1947. There is a modicum of truth in the 
couplet : 

"If self the wavering balance shake, 
It's rarely right adjusted."-Bu)nll.s. 

The  second ground of assault upon the judgment, that  the warrant 
fails to charge any criminal offense, is without merit, on the record as 
presented. A'. v. E d w a r d s ,  192 X. C., 321. 

H i s  Honor properly refused to discharge the petitioner from custody. 
The  application for writ of certiorari is denied. 
Cert iorari  disallowed. 

G.  TIr. WRIGHT AND WIFE, AMY S. WRIGHT, v. PHILLIPS FERTILIZER 
COMPANY ET AL. 

(Filed 2 March, 1927.) 

1. Corporations-lfinutes of Meeting-Directors-Estoppel. 
Where a director of a corporation has attended a meeting a t  which by 

resolution he has written himself, properly passed, his monthly salary 
has been fixed in a certain sum for the period of a year, and he has con- 
tinued his employment thereunder without objection, he is by his acquies- 
cence estopped to deny that the salary so fixed for the period stated in 
the ordinance was f o r  a period of five years, and after several years 
maintain his action to recover the difference for that period and the 
smaller sum he has continued thereafter to draw. 
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2. Same-Mismanagement-i'S~rplus Fund." 

Where a director of a corporation has acquiesced in a resolution drawn 
by himself. properly passed and recorded, providing fo r  the issuance of 
preferred stock to corer a loss alleged to have been ~~ustained by mis- 
management of the former officers or directors of the corporation, he is 
estopped to recover his proportionate part of the alleged loss. 

3. Same-Pam1 Evidence. 
The principle that the written minutes of the meetings of a board of 

directors of a corporation may he corrected by parol evidence to speak 
the truth, does not apply when n member of the board is estopped b~ his 
acts and conduct in giving assent to the resolution in question. 

CIVII, ACTIOS, before Sunn ,  J., at  October Term, 1926, of BEAUFOKT. 
T h e  defendant, Phillips Fertilizer Company, was organized in 1915. 

At  the time of the organization of the company the sbockholders were 
George A. Phillips, Fenner T. Phillips and Amy S. Wright. The  plain- 
tiff, George W. MTright, acted as prosy for his wife a t  all meetings of 
the directors and stockholders. The plaintiff, George TT. Wright,  was a 
nephew of the other stockholders, G. A. Phillips and Fenner T .  Phillips, 
and was employed by the company upon its incorpcration. At  the 
annual meeting of the directors of the conlpany on 2 January ,  1917, the 
minutes show that  on motion, duly adopted, G. W. Wright was to be 
paid a salary of $1,500 for the year 1917. At a meeting, held on Tues- 
day, 8 January ,  1918, the minutes shom: "On motion, duly seconded, i t  
was ordered that  G. W. Wright be paid a s a l a ~ y  of $2,500 for the year 
1918." , I t  the meeting of the directors on 7 January ,  1919, the minutes 
shom t h a t :  "It mas ordered tha t  George W. Wright be paid a salary of 
$5,000 for the year 1919." At  a s tockho ld~~s '  meeting held on 6 J anu-  
ary, 1920, there was an increase of the capital stock, and G. W. Wright 
subscribed for forty shares thereof. The  minutes of this meeting further 
disclosed that  the plaintiff, G. W. Wright,  was elected vice-president of 
the company; and, further, that  "on motion, duly ~econded,  i t  was 
ordered that  G. IS. Wright be paid a salary of $6,500 for the year 
1920." 

The by-laws of the company provided that directors should be elected 
and officers should be elected for the term of one year and until their 
surcessors shall have been elected and qualified, and further,  that  "all 
directors, officers and employees in  accepting position or employment 
shall be understood to agree that  they may be dismissed in this manner 
( that  is, by a rote of two-thirds in number of all the directors). When 
a director, officer or employee shall be discharged in  the manner pre- 
scribed herein, he shall have . . . no claim for sl?rvices after the 
date of his  discharge." 

The plaintiff was paid his salary upon a basis of $6,500 per year 
until on or about 4 November, 1920. G. A. Phillips, who was the owner 
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of about two hundred shares of the capital stock, and who was the 
financial support of the company, became heavily involred as an  en- 
dorser for the company. I n  the fall of 1920 he was bound upon approxi- 
mately $135,000 of the company's liabilities. The  cost of material had 
declined during the pear 1920, and the company was facing a tremen- 
dous loss by reason of business depression. G. A. Phillips sold his  
interest in the corporation to the defendants, Flynn, Leach and Winslow. 
Phillips had advanced to the company from time to time about $69,000, 
and this was set u p  on the books of the company as a surplus, although 
the company owed this amount to Phillips for advances so made by 
him from time to time. I n  the sale of his stock to Winslow and others 
Phillips also sold his interest in this so-called surplus account. Plain- 
tiff contended that  $5,000 of this surplus account was borrowed by 
Phillips fl.om the Eureka Lumber Company and loaned to the defendant 
corporation, and that ,  when Flynn, Leach and Winslow bought the stock 
of Phillips, they should hare  assumed payment of this $5,000 indebted- 
ness; whereas, as  a matter of fact, it  was paid from the assets of the 
corporation, and the plaintiffs, therefore, contend that, as they were the 
owners of one-fifth of thc stock, the payment of this $5,000 indebtedness 
to the Eureka Lumber Company constituted a di~rersion of the funds 
of the corporation, and that  the plaintiff should be entitled to one-fifth 
of tha t  amount, to wit, the sum of $1,000. 

One of the creditors of the corporation, to wit, -1. F. Pringle, Inc., 
brought a suit i n  the Federal Court in 1 9 2 1  against F l p n ,  Leach and 
Winslow, F. T. Phillips, plaintiff, G. TfT. Wright, and G. A. Phillips. 
I n  paragraph fourteen of the complaint in said action it was alleged: 
"That there is grave and serious dissension among the stockholders and 
directors of said corporation, seriously affecting the proper carrying on 
of the business of the corporation and thc preservation of its assets. 
. . . And these complainants further allege that  if the assets which 
properly belong to the said corporation which the said Flynn, Leach 
and Winslow have diverted and tortiously taken for their own use and 
are attempting wrongfully to convert and take to their own use, are 
restored to the corporation and the further dirersion thereof prevented, 
that the said corporation would be solvent . . . but that  if the said 
Flynn, Leach and Winslow are  not restrained by this honorable court and 
are permitted to sell said cotton and convert the other assets claimed by 
them as their individual property, . . . though belonging to the 
said corporation, and are not compelled to restore the moneys and assets 
of the corporation which have already wrongfully been used, that  then 
the company will be insolvent." 

I n  paragraph fifteen of said petition or complaint i t  was alleged i n  
substance that  the defendants, Flynn, Leach and Window, were taking 
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the assets of the company held by them as directors in trust for the 
benefit of creditors and applying the same to the liquiclati~n of their 
individual liability assumed by them at the time the said stock was 
taken over from G. A. Phillips. 

The plaintiff, Wright, and F. T. Phillips, answering the petition, 
admitted the allegations contained in paragraph fourteen of the peti- 
tion, and further alleged "that there are grave, serious and funda- 
mental dissensions between the stockholders of the Phillips Fertilizer 
Company and the defendants, G. W. Wright and F .  T.  Phillips, and 
their associates. After a hearing in Wilson before Hon. H. G. Connor, 
U .  S .  District Judge, the action brought by Pringle, Inc., was dismissed 
by a decree containing this declaration: "And it further appearing to 
the Court that all matters under controversy between and among the 
plaintiff and the defendants have been compromised and adjusted to the 
mutual satisfaction of all parties, it is ordered and decreed that this 
action be dismissed at  plaintiff's cost." Thereafter, at  a meeting of the 
stockholders of the company, it was ordered that settlement be made 
with Pringle, Inc., in accordance with the judgment of .E. G. Connor, 
District Judge. At the same meeting i t  was ordered that $60,000 pre- 
ferred stock be issued, of which amount $5,000 was to be issued to A. F. 
Pringle, Inc., and $55,000 to Flynn, Leach and Winslow. The minutes 
of this meeting were signed by G. W. Wright, who is plaintiff in this 
action. This issue of preferred stock was to cover the silrplus account 
above referred to. 

I n  November, 1920, after business depression had set in the com- 
pany paid the plaintiff $150 a month until on or about January, 1922, 
when he was paid $175 per month, and mas discharged in  March, 1923. 

The plaintiff asserts that in December, 1919, the Phillips Fertilizer 
Company employed him for a period of five years, commmcing 1 Janu- 
ary, 1920, at a salary of $6,500 a year, and that he was paid at this 
rate until November, 1920, when the payments to him were reduced to 
$1,800 a year, and afterwards increased to $2,100 per year, and he 
brings,suit for the sum of $7,870.77, balance due on salary and for the 
further sum of $1,000, same being one-fifth of the so-called surplus 
account involved in  the Eureka Lumber Conlpany transaction, and for 
the further sum of $804.58 for interest paid on notes for stock in the 
corporation. 

At the conclusion of plaintiff's evidence there was judgment of non- 
suit, and from this judgment the plaintiff appealed. 

Wiley C. Rodman for plaintiff. 
Small, XacLean & Rodman and Ward & Grimes for defendants. 
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BROGDEN, J. TWO questions of law are presented upon the record: 
1. I s  the plaintiff estopped from asserting his claim for salary under 

the facts of this case? 
2. I s  the judgment of the District Court res adjudicata? 
The plaintiff alleges that in December, 1919, at a regular meeting of 

the directors of the corporation, he was employed for a period of five 
years at a salary of $5,000 a year. The minutes of the corporation, 
however, for that meeting declare that it was "ordered that Geo. W. 
Wright be paid a salary of $5,000 for the pear 1919." The plaintiff, 
George W. Wright, who x7rote the minutes of the meeting, testified: "I 
put domn what they said; I didn't say anything to the contrary; I 
already had an understanding; I didn't have anything to say about it. 
I wrote it down as they fixed it. I was at  the meeting and wrote domn 
the minutes as passed at that meeting. There were no written records 
of the transaction of that meeting except the minutes. I kept the 
minutes." 

At the meeting of the directors of the company, held on 6 January, 
1920, the following entry appears: "On motion, duly seconded, it was 
ordered that G. W. Wright be paid a salary of $6,500 for the year 
1920." I n  regard to this entry in the minutes, plaintiff testified: "I 
prepared the minutes of the meeting on 6 January, 1920, when my 
salary was fixed at  $6,500 for the year 1920. I t  was done according to 
custom. I wrote the record of the minute book, and Fenner Phillips 
signed it as secretary. I drew that salary for ten months of 1920. I 
drew 'like I always did. Some of it was paid in paper. For the remain- 
ing two months they paid me $150. I t  was paid at  a different rate after 
October, 1920. I drew out all that was allowed me. I took what they 
gave me. . . . Up to November, 1920, I think all the records in  
the minute book were \nit ten by m;, except the signatures of Fenner T. 
Phillips." 

Prom this testimony of the plaintiff it is apparent that the minutes 
of the corporation, prepared by the plaintiff, show that the salary of 
$6,500 was confined to the year 1920. H e  is now claiming in this 
action the balance of his salary at $6,500 per year subsequent to 1920. 
I t  is a well settled principle of law that a failure to enter a resolution 
of the stockholders of a corporation on its minute book at the time it 
was adopted does not affect its validity. Such corporate acts can be 
proved by parol testimony where they are not recorded. Bailey v. Has- 
sell, 184 N.  C., 458; Everett v. Staton, 192 N.  C., 216. 

However, the question presented here is not whether the proceedings 
of the meetings can be established by parol evidence, but whether or not 
the minutes as written by the plaintiff himself estop him from claiming 
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an amount in excess of that specified in the written record. On 6 Janu- 
ary, 1920, when the meeting was held, the plaintiff was vice-president 
of the corporation and participated in that meeting and wrote the 
minutes thereof. "It is well understood that a stockholder in a private 
corporation is bound by a corporate resolution regularly passed in 
accordance with its charter and by-laws, and although attended with 
some irregularities a member who is present when a measure is for- 
mally passed and votes for the same, or fails to make  rotes st, is ordi- 
narily concluded." Hoke, J., in Meisenheimer v. dlexander, 162 N. C., 
227; Winstead v. Hearne, 173 N. C., 606. 

I f  the plaintiff had a valid contract with the corporatiolz for five years 
service, it was his duty to give notice of his contentionrl and not wait 
until the corporation passed into the hands of other parties, and after a 
lapse of four years to assert in court a claim for services in excess of 
the amount specified in the resolution by the directors in a meeting in 
which he participated. After Norember, 1920, the plaintiff was paid 
the sum of $150 a month. He  made no protest, but accepted this small 
payment, and when asked about the matter, replied: "I will take what 
they give me, but I will contend for what they owe me." After plain- 
tiff's salary was increased to $175 per month, and until his discharge in 
1923, the record does not disclose that he made any protest or gave any 
notice whatever to the corporation as to his contention that he had a 
five-year contract for $6,500 per year. 

The principle applicable to this state of facts is thus declared in 
Hill v. R. R., 143 N. C., 557:. "It is a general rule of law, as wid1 as 
of good morals and fair dealing, that if a party is silent when he should 
speak or supine when he should act, he will not afterwards be permitted 
to either speak when he should be silent or to act when he has failed to 
do so at the first proper and opportu;le moment." 

Applying these principles of law to the facts appearing upon the 
record, n.e hold that the plaintiff cannot now be heard to claim this 
excess salary. 

The same principles of law control the rights of plaintiff with respect 
to his claim for one-fifth of the so-called surplus account. After the 
suit with Pringle had been settled, the plaintiff participated in a corpo- 
rate meeting held on 7 January, 1922, and acted as secretary of the 
meeting, and, as such, recorded the minutes thereof. The minutes show 
that preferred stock was issued to Flynn, Leach and Winslow for $55,000 
by reason of the so-called surplus account. The plaintifF made no pro- 
test until the suit was brought in January, 1925, and he cannot now be 
heard to attack this transaction. Winstead v. Hearne, supra; Xeisen- 
heimer v. Alexander, supra. 
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I t  is not necessary to decide whether or not the decree of the Federal 
Court operated as an  estoppel by judgment. The  pleadings apparently 
are broad enough to have such effect, but, as we hold that  the plaintiff is 
estopped upon the facts and principles of law heretofore declared, it 
would be useless to discuss the effect of the decree of Judge Connor. 

The judgment as  rendered is 
Affirmed. 

JAMES E. CRAT'EIY r .  EFFIE CRAVES CAT'ISESS. 

(Filed '7 Rlarcli, 1027.) 

One claiming lands under a will is put to his election to take the tract 
described in the will, and is estopped from claiming i~idepe~identlg a part 
of the lands devised to another beneficiary. 

APPEAL by plaintiff from Cranmer, J . ,  at Ju ly  Term, 1926, of LEE. 
Affirmed. 

This  was an action brought by plaintiff against defendant for the 
recovery of a tract of land and to remove cloud upon plaintiff's title. 
Defendant pleads sole seizin and says, in part  : Tha t  she is the owner in  
fee simple and in  the possession of a tract of 90 acres of land lying in  
Pocket Townsllip, Lee County, Kor th  Carolina, on the waters of Gover- 
nor's Creek, and which is fully described by metes and bounds in the 
will of E l i  A. Craren, deceased, and is therein devised to her ;  that  she 
is the grand-daughter of testator and the Effa Jane  (Craven) therein 
referred to, and said land is further delineated upon a map attached to 
the original of said will as  "The Effa Tract." She  denies that  plaintiff 
is the owner thereof, or has any interest therein, but admits that  the 
plaintiff, Janles E. Craven, takes the interest d e ~ i s e d  to him by the 
said d l  in the lands described therein in the item making a devise to 
hirn, and which are like~vise delineated upon said map hereinbefore re- 
ferrcil t o ;  and this defendant disclaim. title to tlic lands therein dr- 
scribed and derised to James E. Craren, reference being made to the 
description in said will and said map for the boundaries of said land so 
devised to James  E. Craven, etc. 

Defendant further pleads estoppel that both plaintiff and defendant 
took under the mill of E l i  A. Craven. "There was devised to the plain- 
tiff James  E. Craven, as therein set out, the interest which he holds in 
two tracts of land fully described in  said will, and under the said mill 
the said James E. Craren was also bequeathed and devised certain other 
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rights and benefits and things of value; that  the said two tracts of land 
are  the lands described in plaintiff's complaint, other than the 90 acres 
of defendant, which she is advised he has attempted to include in said 
description." That  the will of El i  A. Craven mas regularly probated 
in  solemn form and plaintiff and defendant were parties to the pro- 
ceeding. "The said will and every part  thereof was established as the 
last will and testament of E l i  A. Craven, deceased, and upon appeal to 
the Supreme Court of Xorth Carolina the judgment sustaining said 
will was affirmed." That  plaintiff,has elected to take porrsession of the 
property under the will and is bound thereby and estopped to claim title 
to the 90 acres devised to defendant and such election is a bar to this 
action. Certain statutes of limitation are also pleaded; and, further, 
that  plaintiff claims adverse to defendant, wliich is a cloud on defeud- 
ant's title, etc. 

The following judgment was rendered by the court below: "This 
cause being regularly reached upon the trial calendar, and being heard 
upon motion of Effie Craven Cavincss for a judgment on the pleadings, 
as to the 90 acres of land described in  the third paragraph of the will 
of El i  A. Craven, and it appearing that E l i  A. C r a ~ e n  in said para- 
graph devised said 90 acres to said Effie Craven, now Effie Craven Cavi- 
ness, and by the same will devised and bequeathed things of value to 
the plaintiff: James E. Craven, who has received and is enjoying the 
same, said facts appearing from the pleadings, upon m2tion of Effie 
Craven Caviness, i t  is decreed, ordered and adjudged: Thai; the plaintiff, 
James E .  Craven, is not the owner and has no interest i n  the 90 acres 
described in  the third paragraph of the will of E l i  A. Craven; that  
Effie Craven Caviness is the owner thereof; that the grantees and mort- 
gagees mentioned in the supplemental answer of Effie Craven Caviness, 
taking and claiming under James E. Craven, have no in3;erest therein, 
and that  the  said conveyance and mortgages therein mentioned and set 
out be canceled of record as clouds on the title of Effie Craven Caviness; 
that  the said James E. Craven and his said grantees be, and they are 
perpetually restrained and enjoined from trespassing on ,;aid 90 acres, 
and that the plaintiffs James E. Craven and his said grartees as afore- 
said claiming under him pay the costs of this action, tc~ be taxed by 
the clerk." 

Seazcell & McPherson  for plaintiff 
Hoy le  & H o y l e  for defendant .  

PER CURIAM. The question of the validity of a codicil to the will of 
E l i  A. Craven was here upon appeal of caveators. This Court affirmed 
the judgment of the court below, declaring the will and codicil to be 
valid. I n  r e  Craven,  169 N. C., p. 561. 
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From a careful consideration of the facts as admitted of record, we 
think that  the principle both of election and estoppel apply. This is a 
conclusion of law. Plaintiff was sui juris. 

I n  ljlmore v. Byrd, 180 N.  C., p. 120, Walker, J., fully sets forth in  
a n  exhaustive opinion concerning the principle of the doctrine of elec- 
tion. 

I n  Cook v. Sink,  190 N .  C., a t  p. 625-6, it is said:  "They cannot 'blow 
hot and cold in the same breath.' i h y  other view would be inequitable 
and unconscionable. Plaintiff or the other devisees cannot take incon- 
sistent positions. 'Upon a principle similar to that  applied to persons 
taking under wills, beneficiaries under a trust are estopped, by claiming 
under it,  to attack any of its provisions. . . . So, also, one who 
accepts the terms of a deed or other contract must accept the same as a 
whole; one cannot accept par t  and reject the rest.' Bigelow on Estop- 
pel, 6 ed., p. 744. Fort v. Allen, 110 K. C., 191 ; Chard v. Warren, 122 
N.  C., 86;  Freeman v. Ramsey, 189 Y. C., 790." The judgment is 

Affirmed. 

STATE v. CHARLES BLACIiWELL. 

(Filed 9 March, 1927.) 

Homicide-Murder-EvidencoDying Declarations-Defenses. 
Dying declarations on a trial for murder made by the deceased with 

knowledge of approaching death resulting from a pistol shot i n  the hands 
of the defendant, which caused the death. are admissible in behalf of the 
defendant as tending to shorn that the death resulted from an accident. 

APPEAL by defendant from Cranmer, J., a t  J anua ry  Term, 1927, of 
CRAVEN. 

The  defendant was indicted for murder and conricted of man- 
slaughter. New trial. 

Attorney-General Brummitl and Assistant Attcrney-General Sash for 
the State. 

J .  H.  Davis and D. H.  Willis f o ~  defendant. 

A~anrs ,  J. The State did not ask for the defendant's conviction of 
murder i n  the first degree, but offered eridence tending to show and 
requested a verdict for murder i n  the second degree. The  defense was 
honlicide per infortmiurn, or hy misadventure. The  defendant testified 
i n  substance that he had known the deceased for more than a year;  that  
the two were on friendly terms; that  the deceased when drinking turned 
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his pistol over to the defendant and requested him to keep i t ;  that the 
defendant afterwards in the act of returning the pistol took i t  from 
under the seat of his car, when i t  accidentally exploded and wounded 
the deceased. I n  support of his defense he offered the following testi- 
mony of Dr.  Fisher, who attended the deceased: 

"Q. Did you see him in his last sickness there? A. Yes, sir. 
"Q. How long before he died were you in his presence? About how 

long, if you know? A. About two hours, I guess. 
"Q. Did he make any statement to you the last time that  you saw 

h i m ?  A. Not the last time. 
"Q. The time before the las t?  A. Yes, sir, several times. 
"Q. Did he make this statement in  view of impending death? Did he  

know he was going to d ie?  A. Yes, sir. 
"Q. H e  knew he mas going to d ie?  A. H e  told me that  he did. I 

don't know that lie knew. 
"Q. H e  said he was going to d ie?  A. Yes, he said he mas going to die. 
"Q. SOW, what mere those statements?" 
The State's objection to the last question was sustained, but the wit- 

ness mould have ans~rered, "That the defendant went to hand him the 
gun and i t  fired." 

The eridence was excluded probably on the theory that  dying declara- 
tions are admissible only against the defendant and not i n  his favor;  
but the general rule is that they are restricted to the act of killing and 
the circumstances immediately attending the act and are admissible in 
behalf of the defense and not confined to their introduction by the  
prosecution. Wharton says : '(The dying declarations of the deceased 
may be received in favor of the defendant. Upon an indictment for 
manslaughter a surgeon stated that  the deceased seemed perfectly sensi- 
ble of the dangerous state in which he was, and said he knew he  could 
not get better, and afterwards said, 'I don't think h s  (defendant) 
would hare  struck me if I had not provoked him.' Colerzdg~ J., at  first 
expressed some doubt whether h e  ought to receire the statement, but 
afterwards admitted it, observing that  i t  might have an  influence on the 
grade of guilt. But  such declarations must be made under a sense of 
impcnciing dissolution, and they must be r e l e ~ a n t  to the immediate fact 
of killing. Hence unless part of the yes g e s t f ~ ,  they cannot be received 
to prove the defendant's insanity." 1 Cr. Ev., page 226, sec. 304. And 
17ndr~hi l l :  "The dying declaration may be introduced not only as eri- 
dencc against the accused, but in  his favor as well." Cr. Ev., page 138, 
sec. 110. I n  X a t f o x  c. United States, 146 U. S., 140, 153, 36 Law Ed., 
917, 921, the Court said:  '(Dying declarations are admissible on a trial 
for murder as to the fact of the homicide, and the  person by whom i t  
was committed in  favor of the defendant as ~ 1 1  as against him. 1 East, 
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P. C., 353; Rex v. Schaife, 1 Mood. & R., 551; United States v. Taylor, 
4 Cranch C. C., 338; X o o r e  v. State, 12 Ala., 764; Corn. v. Matthews, 
89 Ky., 287." See, also, 30 C. J., 251, see. 493, with citation of the 
leading cases which uphold the principle. 

I n  the exclusion of the proposed evidence there mas error which en- 
titles the defendant to a new trial. This  is  admitted in the brief filed 
on behalf of the State. 

Kew trial. 

R. GORDOK FIXSET, RECEIVER, v. C. A. CORBETT ET AL 

(Filed 9 Alarch, 1927.) 

Actions-Controvrrsies Submitted Without Action-Statutes--Interprrta- 
tion. 

The requirements of our statute, C .  S., 626, must be strictly observed 
to submit a controversy without action to the court for decision, and 
wl~cre it does not sufficiently appear, among other things, that the con- 
troversy was real or in good faith, it will be dismissed. 

This  proceeding was submitted upon what purports to be a contro- 
versy ~vithout action to C. C. Lyon, Judge Presiding, a t  the November 
Special Term, 1925, of the Superior Court of JOHXSTOK County, and 
judgment signed on 16 November, 1925. 

The plaintiff, Finney, was receiver of the First  National Bank of 
Selma, S. C., and in the purported controversy without action entered 
into an  agreement of compromise with the defendants, who were in- 
debted to the bank a t  the time of its failure in  a large amount. 

On 13 November, 1926, certain stockholders and creditors of the bank 
filed a petition in the cause to set aside said compromise judgment upon 
the ground that  the compronlise judgment, while it purported to be a 
controversy nithout action. was in fact a compromise between the re- 
ceiver and the defendants, Worlcy and Corbett. The  motion to set aside 
said judgment came on for hearing before Cranmer, judge, a t  the De- 
cember Term, 1026, who rendcrcd the following judgment : 

"This cause coming on to be heard a t  this term of court upon the 
motion of certain depositors and stockholders i n  the Fi rs t  National 
Bank of Selma, for leare to be made parties to this action, and to set 
aside the purported judgment herein as signed in Sovember, 1925, the 
court orders that  said parties, to wit, K. B. Snipes, J. T .  Wilkins, G.  L. 
Scott, T .  R. Fulglium, X. G. Waddell, B. E. Langston, J. Ransom 
Crecch and R. J. Nobles be made parties hereto as of 13  Sovember, 
1926, the date of filing their petition and motion; and the court finding 
that  said purported judgment was entered contrary to the course and 
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practice of the court, in that the alleged controversy without action was 
not a real controversy, but an attempted compromise, and same was in- 
jurious to creditors and stockholders of the bank; and, further, that the 
affidavits supporting said alleged controversy without action do not set 
out that the same was a real controversy and in good faith, as pro- 
vided by C. s., 626, the said judgment as signed 16 November, 1925, 
and filed herein, is hereby adjudged to be void, and is hereby set aside 
and ordered to be stricken out." 

The controversy without action relied upon was not supported by 
affidavit as required by C. S., 626. 

To the foregoing judgment the defendants appealed. 

1T'ellons d2 Wellons for plaintiffs. 
J .  IT'. Bailey and A. X. Soble for interveners. 

BROGDEN, J. The interveners contend that the judgment of Lyon, J., 
rendered in a controversy without action on 16 November, 1925, should 
be set aside for the reason that the record does not disclose a "contro- 
versy without action" as contemplated by law. 

What constitutes a controversy without action as contemplated by 
C. S., 6261 

The essentials of such a proceeding are: 
1. The existence of a "question in difference." 
2. The esistence of an adverse claim. 
3. The proceeding must be brought in good faith. 
These essentials to jurisdiction must appear by affidavit. 
The statute, C. S., 626, provides: "But it must aprear by affidavit 

that the controversy is real, and the proceedings in good faith to de- 
termine the rights of the parties." Such an affidavii, as the statute 
requires is a prerequisite to the exercise of jurisdiction. Furthermore, 
to confer jurisdiction in such cases the requirements of the statute must 
be strictly obserred. Grant v. ATewsom, 81 N .  C., 36; Jones v. Cornrs., 
88 N .  C., 56; Arnold v. Porter, 119 N. C., 123; Grand:/ v.  Gulley, 120 
N.  C., 176; Waters v. Boyd, 179 N. C., 180; Burton, v. Realty Co., 188 
N. C., 473. 

I n  Waters v. Boyd, supra, the affidavit declared that :  "The contro- 
versy between them is genuine and is submitted to the court to determine 
the rights of the parties." The Court held that such an affidavit was 
not in compliance with the statute and dismissed the action. I n  Burton 
v. Realty Co., supra, the action was dismissed witki the following 
declaration: ('While, upon the facts presented, the title would seem to 
be valid, me must dismiss the proceeding for want of a real contro- 
versy." 
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I n  the case now under consideration there is no affidavit a t  all. Even 
if the purported controversy without action itself should be treated as 
an  affidavit, there is no allegation that  the controversy is real or that  
the proceeding is brought i n  good faith. The  record shows that  the 
controversy without action submitted to Judge Lyon mas verified in  
the following language: "R. Gordon Finney, Receiver of the First  
National Bank of Selma, K. C., being duly sworn, deposes and says the 
foregoing agreed statement of facts and submission of controversy with- 
out action is true of his own knowledge, except as to matters therein 
stated upon information and belief, and as to those matters he  believes 
it to be ;rue." 

The  proceeding, therefore, did not comply with the statute, and the 
judgment of Cranmer, J., is 

Affirmed. 

JI. E. HART, EXECUTOR, v. ATLANTIC COAST 

(Filed 9 March, 1927.) 

LINE RAILROAD. 

1. Negligence-Railroads-Evidence-Duty of Decewed to Avoid Injury 
-Duty of Engineel~Instructions-Appeal and Error. 

In :In action to recover damages of a railroad company for the negli- 
gent killing of the deceased and his cow, it is reversible error for the 
judge to charge the jury upon the e\ideilce that if the deceased was driv- 
ing his cow in front of the defendant's running train, the clefendant's engi- 
neer would be justified in assuming that the testate would drive the cow 
off the track if  he was appareiitly in full  charge and possession of his 
faculties, and he would not be required to stop the train or slacken its 
speed, as this instruction omits the duty of the engineer to exercise, 
under the circumstances, ordinary care to hare avoided the injury. 

Under the evidence in this case, viewed in the light most favorable to 
the plaintiff, defendant's motion as of nonsuit was properly denied. 

APPEAL by plaintiff from Sinclair. J., at  September Term, 1926, of 
PITT. 

Civil action to recover damages for the death of plaintiff's testate and 
for the killing of his cow, both alleged to have been caused by one and 
the same wrongful act, neglect or default of the defendant. 

From a judgment of nonsuit on the cause of actiou for the alleged 
mrongful death of plaintiff's testate, and an adverse verdict and judg- 
ment in favor of defendant on the cause of action for the alleged wrong- 
ful  killing of plaintiff's testate's cow, the plaintiff appeals, assigning 
errors. 
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31. B. Prescott and S. J .  Everett for plaintiff. 
Skinner, Cooper & Whedbee for defendant. 

STACY, C. J. Without stating the facts, some of which are  in  dispute, 
we are convinced, from a careful perusal of the recol-d, viewing the 
evidence in its most favorable light for  the plaintiff, the accepted posi- 
tion on a motion to nonsuit, that  both causes of action should have been 
submitted to  the jury. N o  benefit would be d e r i ~ e d  from detailing the 
evidence, as the only question presented, orb this phase of the case, is  
whether i t  is sufficient to go to the jury, and we think i t  is. 

With  respect to the second cause of action, the following excerpt, 
taken from the charge, forms the basis of one of plaintiff's exceptive 
assignments of error : 

"I charge you that, if you shall find from the evidence and by i ts  
greater weight that  the engineer on defendant's t rain salv the cow upon 
the track coming toward the train, and further saw MI.. H a r t  driving 
said cow, and that  Mr. H a r t  was in apparent full  possession and control 
of his faculties, that  the engineer of defendant would be justified i n  
assuming that  Mr. H a r t  \vould drive said co\w off the track and there 
would be no duty upon the part  of the defendant to  stop its t rain or 
slacken its speed, and you should answer the first issue, 'N 0.' " 

This instruction was erroneous, i n  that  it relieved the defendant from 
the duty of exercising ordinary care to avoid the injury. Lay G. R. R., 
106 R. C., 404. 

Kern trial. 

FRED WILSON v. SUDIE WILSOS BURROUGHS ET AI.. 

(Filed 9 SIarcli, 1927.) 

Appeal and Error-Partition-Conflicting Finding-Reversal Without 
Prejudice. 

Where a tenant in common of lands peuding proceedings for division 
has conveyed his interest to a stranger, by deed duly rworcled, and the 
question is whether the purchaser took without actual or constructive 
notice of an owelty charge against it, and the findings of the trial judge 
are conflicting as  to whether the purchaser took with implied notice in 
the pending proceedings for partition, the judgment of the court as s 
matter of law that the purchaser took with notice of tl e owelty charge 
will be reversed, ~ ~ i t h o u t  prejudice to the parties, to apply for more 
definite or specific findings of facts. 

APPEAL by Henry  C. Smith from Cranmer, J., a t  ;January Term, 
1927, of PITT. Reversed. 
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S. f J .  Evere t t  for the petit ioner. 
Albion D u n n  for appel lant .  

A i ~ ~ l z l s ,  J. The heirs at lam of I. K. Worthington instituted a pro- 
ceeding for the partition of land before the clerk of the Superior Court 
of P i t t  County. The  entries on the record are as follows: "Petition for 
partition filed 29 November, 1921. Summons issued 29 November, 
1921, returnable 12  December, 192 1. Summons served 29 November, 
1921. Order appointing B. A. Gardner, Sam Johnson and Asa Jones 
commissioners to diride the land made 13 December, 1921. Order to 
cupply report made 21 October, 1926." 

The  special proceeding docket does not s h o ~  that partition has been 
matlc or that  the report of the commissioners has been confirmed: 
indeed, so f a r  a s  the record discloses no order of confirmation has been 
signed or made. The  report purports to charge oweltp in the sun1 of 
$150 against lot Ko. 2 in  favor of lot S o .  -1; but no judgment has heen 
indexed as required by C. S., 3232. 

On 18 January,  1922, Fred  Wilson executed and delirered to H .  C. 
Ssnitll a dccd conreying his '(interest in the dirision of the I. K. Torth- 
ington lands." The  deed was registered the next day, and a t  this time 
there TX-as nothing on record to indicate a dirision of the Worthington 
p r o p ~ r t y  in thc special proceeding then pending or the charge of o ~ e l t y  
against the land he bought. H e  paid d u e  for the land and had no 
notice of the alleged owelty. 

The  foregoing facts were found by the clerk, and upon appeal the 
judge affirming and approring the clerk's findings and judgment found 
as additional facts that the special proceeding was pending when the 
deed was made and that Fred Wilson "coin-eyed to Henry  C. Smith his 
share and allotinciit of land in this qpfcial proceeding, and the same 
being referred to and set forth in the said deed dated 18 January ,  1922, 
as thc interest in I. K. Worthington land d i~ i s ion ,  and the said share 
of lalid so assigned and allotted Fred TT'ilson, and lot S o .  2 having an 
olvclty lien upon i t  for $150 in fayor of lot No. 4, as set forth on the 
land dirision docket assigned and allotted Sophronia Wilson, and the 
said Henry  C. Smith har ing  taken a rlecd thereto pending the said pro- 
ccrdings, he thereby waived notice of all other proceedings and orders 
therein, har ing become the o w n u  of the share of land assigned the said 
Fred TITilqon and bring hound by the record and proceedings therein, 
and the order and findings of the clerk are hereby in all respects con- 
firmed and approved." 

I f  his Honor intended to  say that lot S o .  2 was specifically described 
in the deed, the finding is in direct conflict with the clerk's finding which 
he approred. H i s  further findillg that  Smith became "the owner of the 
share of land assigned the said Fred Wilson, being bound by the record 
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and proceedings," for the reason that  he took a deed pending the pro- 
ceedings, conflicts with the further finding that  when Smith  took his  
deed there was nothing of record to indicate that  the I. K. Worthington 
lands were being divided in the special proceeding. Whether partition 
of the land was made before or after Smith received his  deed, or whether 
the report was filed before or after does not appear. I f  partition was 
made after his deed was registered why was not he made a party and 
given an  opportunity to be heard?  H e  was never served with summons, 
and some of the findings show he had neither actual nor constructive 
notice of the proceeding. As the record now appears we think there 
was error. The  judgment is reversed without prejudice to either party 
to apply for a more definite and specific finding of the facts. 

Reversed. 

EASTERN BANK AND TRUST COMPANY ET AL. V. HERBERT 
BROUGHTON ET AL. 

(Filed 9 March, 1927.) 

1. Mortgages-Purchase-Money-Liens-Husband and Wife - Estates-  
Entireties-Husband's Conveyance-Deeds and Conveyances. 

Where the husband alone signs a purchase-money nol:e and mortgage, 
the latter duly registered, on lands conveyed to him and his wife by en- 
tireties, it is prior in lien to that of a later registered mortgage on the 
same lands made by them with another for borrowed money. 

2. Mortgages-Liens-Foreclosure-Sales. 
The holder of a second mortgage lien on lands is ent:~tled to have the 

same foreclosed upon or after maturity of the note it secures, subject to 
the first mortgage. 

APPEAL by plaintiff from Sinclair, J., a t  Fal l  Term, 1926, of PAMLICO. 
Civil action to foreclose a mortgage and to  h a ~ e  a prior mortgage de- 

clared void and removed as a cloud on title. 
From the facts found by the judge-a jury tr ial  bsing waived by 

consent of the parties-a foreclosure was ordered as to ;a11 the property 
covered by the mortgage held by plaintiff, except a 30-acre tract of land 
covered by a prior purchase-money mortgage. 

Plaintiff appeals. 

2. V .  Rawb for plaintiff. 
F.  C.  Brimon, for defendant. 

STACY, C. J. Stripped of all redundant, matter, th83 determinative 
facts, bearing on the question presented, are as follows: 
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1. On  6 October, 1916, Asa W. Lee and wife, Richilda Lee, conveyed, 
by proper warranty deed, to Herbert Broughton and wife, Alzetta 
Broughton, as tenants by the entirety, a 30-acre tract of land, and, to 
secure the purchase price of said property, Asa W. Lee took from Her- 
bert Broughton his note for $800, secured by mortgage on the premises, 
which said mortgage was duly executed by Herbert Broughton, but 
neither the note nor the mortgage was signed by his  wife, Alzetta 
Broughton. 

2. On  24 February, 1920, Herbert Broughton and wife, Alzetta 
Broughton, duly executed a mortgage on this same property, along with 
other property, to secure their joint obligation to H a r r y  Rawls, who in 
turn  transferred, assigned and conveyed the same to the plaintiff, 
Eastern Bank and Trust  Company. 

This  suit is to foreclose the mortgage assigned to plaintiff, and i t  is 
contended that  the purchase-money mortgage given by Herbert Rrough- 
ton to Asa W. Lee is void and constitutes no prior encumbrance on the 
30-acre entirety estate. Gray v. Bailcy, 117 N .  C., 439. 

H i s  Honor held that  the purchase-money mortgage, though signed by 
the husband alone, was a valid prior encumbrance to plaintiff's mortgage 
and ordered a foreclosure of the second mortgage by sale of "the lands 
described in  the pleadings, except the 30-acre tract." 

The  purchase-money mortgage given by Herbert Broughton to Asa 
W. Lee is a prior encumbrance to the extent of its worth under author- 
i ty of the decisions in I$ood v. Xercer, 150 N .  C., 699, Dorsey v. Kirk- 
land, 177 N. C., 520, Greenville v. Gornfo, 161 N .  C., 342, and Bynum 
v. IVicker, 141 N. C., 95. See, also, Johnson v. Leavitt, 188 N .  C., 682, 
and Davis 2). Bass, ibid., 200. I n  this respect the plaintiff is in no posi- 
tion to complain a t  the ruling made. Bu t  the judgment must be modi- 
fied so as to permit a sale of the 30-acre tract under the second mortgage, 
subject only to the rights of the holder of the purchase-money mortgage. 

Modified and affirmed. 

STATE v. ZhCK LEE. 

(Filed 9 March, 1927.) 

1. Homicide-Instructions--Evidence-Appeal and Error. 
Where the defendant on trial for a homicide pleads a perfect self- 

defense upou evidence tending to show that deceased drove into the yard 
of his home, used abusive language to him and threatened his life, and 
he fired the deadly shot after the deceased had drawn a pistol on him, a 
charge of the court baqed upon the deceased's assaulting the prisoner 
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with his hands, choking him, etc., of which there was no evidence, and 
upon the theory of a killing without malice, is reversible error to the 
defendant's prejudice. 

2. Appeal and Error-Instruction~cRRcord-Presumptions. 
Upon appeal from an exception to the instructions of the court, the 

charge as appears of record will be taken as correct when it is not therein 
set out in full. 

,IPPEAL by defendant from Cranmer, J., a t  September Term, 1926, 
of HARKETT. 

Criminal prosecution tried upon a n  indictment char,ging the defend- 
ant with a capital felony, to wit, murder i n  the first degree. 

From a ~ e r d i c t  finding the defendant guilty of murder i n  the second 
degree and a sentence a t  hard labor in the State's prison for a term of 
six years, the defendant appeals, assigning errors. 

-Zftorney-General Brummitt and Assistant Attorney-UeneraZ Naslt for 
the Sfufe. 

Y o u n g  d Young and Clifford & Tozonsmd for defendant. 

STACY, C. J. The evidence on behalf of the defendant, so f a r  as ma- 
terial to an  understanding of the exceptions presented, is  to the effect 
that about the hour of noon, 7 Ju ly ,  1026, while the defendant wns in 
his house writing a letter, and his sick wife resting on the porch, P a u l  
Griffin came by in a buggy, stopped in  defendant's front  yard, and 
began to upbraid Xrs .  Lee for having told the defendant of the im- 
proper relations existing between the two. Griffin refused to Ieare, 
though requested to do so by defendant's wife, and made threats against 
both thc defendant and his wife; mhereulmn the defendant, who had 
heard the entire conversation, came out of the houqc, v i t h  a shotenn in 
his hands, and ordered Griffin away. At  this command, Griffin raised 
up in his buggy, thrurt  his hand into his hip pocket and said to the 
dcfcndant, "I done  hat I ~vanted  to, and G- d- if I don't kill you 
too." a consequence, the defendant shoi Griffin and killed him. 

The evidence on behalf of the State is to the effect thnt the dccrneed 
mas shot from ambush vhi le  driving along the road in  front of the de- 
fendant's house. 

The  follo~ving excerpt, taken from the charge, forms the basis of one 
of defendant's exceptive assignments of error : 

"If, however, the deceased assaulted the prisoner, tha t  is, if he  laid 
his hands upon him against his will, and struck him, or choked him, 
and the ~ r i s o n e r  killed the deceased in the heat of passion caused by 
the assault, and not from deliberation and premeditaticn, and not from 
malice, he would not be guilty of more than the crime of manslaughter." 
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The vice of this instruction lies in  the fact that i t  is not pertinent to 
the facts of the present case, and is misleading. S. v. Waldroop, ante, 
12. The assault on the part of the deceased, necessary to reduce the 
killing to manslaughter, is limited to laying hands upon the prisoner 
against his mill and striking or choking him. None of these things 
occurred, but, according to the defendant's testimony, he was assaulted 
by the deceased in  such manner as reasonably to put him in fear of 
losing his life or of suffering great bodily harm a t  the hands of the 
deceased. And while the jury did not accept his plea of perfect self- 
defense, they might have found, had the evidence been submitted to 
them in a proper light, that, though acting in  self-defense, he used ex- 
cessive force, rendering him guilty of an  unlawful homicide or man- 
slaughter. S. v. Robinson, 188  N .  C., 784; S. v. Cox, 153 N. C., 638. 
The jury evidently did not accept the State's theory of a killing by 
means of "lying in wait." C. S., 4200. 

The whole case seems to have been fought out on the question as to 
whether the defendant mas assaulted by the deceased, or his life or 
limb endangered, just before the fatal  shot. I t  mas error to limit the 
definition to a battery, such as laying hands upon the defendant, against 
his will, or striking or choking him. 

The entire charge is not in the record, and the case was not settled 
by the judge, but we must consider i t  as presented on the appeal. 

For  the error, as indicated, there must be a new trial, and it is so 
ordercd. 

ATcm trial. 

JAMES MOSTFORD ET AT. T. JIOSE STJIJIONS KT AL 

(Filed 9 JInrch, 1927.) 

Actions-Executors and Adininistrat~rs-Courts-Jurisdiction-Transfer 
of Causes-Remosal of Cnuws-Motions. 

An action against one who has qualified as administrator of the de- 
cwsed to recoyer money collccted upon liic: policy of life insurance, among 
other things for ser\ices rendered the deceased by the plaintiffs during 
his life time, is an action against the defendant in his capacity of ad- 
ministrator, and not against him personally, and should be removed on 
proper motion to the court in the county wherein letters testamentary 
mere granted. C. S., 465. 

CIVIL ACTION, before Harris, J., at  January  Term, 1927, of HARNETT. 
The plaintiff alleged that  in  1900 a negro boy named Sam Humphrey 

was deserted by his father and driven away from home by his mother, 
Mag Humphrey; that he went to the home of Handy and Dilcy Mont- 
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ford, who took him into their home and cared for him. The boy there- 
upon changed his name to William Montford, and war3 thereafter known 
as William Montford. The reputed mother of William Montford, to 
wit, Mag Humphrey, without being divorced, married or went to live 
with one Mose Simmons as his wife. William Montfxd enlisted in the 
army and died or was killed in France, and at  the time of his death 
had a policy of war risk insurance, amounting to $10,000, said policy 
being payable to Dilcy Montford, his foster mother, as beneficiary. 
Dilcy Montford, foster mother of said William Montford, died on 19 
May, 1924, and her husband, Handy Montford, qualified as her ad- 
ministrator. I n  a few months Handy Montford also died, leaving the 
plaintiffs in this action as his and his wife's sole heirs at  law and dis- 
tributees. The defendant, J. W. Burton, duly qualified as administrator 
of William Montford and as such administrator has collected on said 
insurance policy, and now has in his hands the sum of $7,839.00. 

The said Burton qualified as administrator of William Montford in  
Onslow County and is a resident of said county. This action was 
brought in Harnett County. I n  apt time the defendant, Burton, ad- 
ministrator, filed an affidavit requesting that the suit be removed to 
Onslow County. The plaintiffs resisted the motion to remove the case 
to Onslow County on the ground that the administrator was not sued 
in his official capacity. The motion for removal was heard by the clerk 
of the Superior Court of Harnett County, who declined to remove the 
cause, and thereupon the matter was transferred to the judge for de- 
termination. 

The following judgment was rendered: "This caus13 coming on to be 
heard, and having been heard on the motion of the counsel for defend- 
ants to have the said cause removed to the Superior Court of Onslow 
County, for the reason that the said J. W. Burton qualified as adminis- 
trator in the county of Onslow, and that the said action is against him 
in his official capacity. 

I t  is ordered that the order of L. M. Chaffin, clerk of the Superior 
Court of Harnett County, denying said motion be, and the same is 
hereby affirmed." 

From the foregoing judgment the defendant, Burton, appealed. 

Young & Young  for plaintiffs. 
Varser, Lawrence, Proctor & McIntyre for defendcmts. 

BROODEN, J. I s  a suit against an administrator b y  parties claiming 
all the funds comprising the estate of an intestate, a suit against the 
administrator in his "official capacity" within the meaning of C. S., 
465 ? 
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C. S., 465, provides that "all actions upon official bonds or against 
executors and administrators in their official capacity must be instituted 
in the county where the bonds were given," etc. 

The defendant, Burton, qualified as administrator in  Onslow County 
and letters of administration were duly issued to him in said county, 
and this action was instituted in Harnett County. The controversy, 
therefore, is confined to the question as to whether or not this suit is 
against the administrator in his official capacity. 

When does an action involve official capacity? The essential elements 
thereof, established by the decisions in this State, are as follows: 

1. Where the action undertakes to assert a debt or claim against the 
estate of the intestate. 

2. When the action involves the settlement of the accounts of the 
administrator. 

3. Where the action involves the distribution of the estate to the 
parties entitled thereto. Stanley v. Mason, 69 N .  C., 1 ;  Clark v. Peebles, 
100 N.  C., 348; Roberts v. Connor, 125 N .  C., 45; Perry v. Perry, 172 
N.  C., 62; Craven v. Hunger,  170 N.  C., 424; Hannon v. Power Co., 
173 N .  C., 520; Lumber Co. v. Currie, 180 N .  C., 391. 

I n  Stanley v. Mason, supra, it is declared that :  "The object of the 
statute was to have suits against these persons, whether upon their bonds 
or not, in the county where they took out letters, and where they make 
their returns and settlements, and transact all the business of the estate 
in their hands." The same principle is recognized and approved in 
Lumber Co. v. Currie, 180 N.  C., 391, in this language: "It is well set- 
tled in this State that an administrator or executor must be sued in the 
county in which he took out letters of administration or letters testa- 
mentary, provided he, or any of his sureties, lives in that county, 
whether he is sued on his bond or simply as administrator or executor.'' 

The plaintiffs allege that they are the next of kin of Dilcy Montford, 
"and by reason of same, are the owners of and entitled to possession of 
the insurance money in the hands of J. W. Burton, administrator." The 
plaintiffs further allege that the deceased, William Montford, promised 
and agreed to pay his foster parents, Handy and Dilcy Montford, "for 
keeping him during his infancy and for raising him to manhood." The 
record further discloses that the plaintiffs "pray judgment that they 
recover of the defendants and each of them the sum of $7,839 with 
interest." Therefore, it appears that the plaintiffs seek to obtain a 
judgment against the administrator for the entire funds in his hands, 
and, further, that the plaintiffs are seeking to enforce a promise made 
by the intestate to pay Handy and Dilcy Montford for his maintenance 
during his minority, and also to assert a claim against the administrator 
for the distribution of the entire fund in his hands. The assertion of 
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these claims necessarily involves the discharge of official duties by the 
administrator, and, therefore, under the statute and under the decisions 
of this Court, the suit should have been removed to Orislow County. 

Plaintiffs rely upon the cases of Roberts v. Connor, 125 N.  C., 46, 
and Craven v.  Munger, 170 N .  C., 425. I n  the Craven case the suit was 
not brought against Mrs. Munger as executrix at all, but was brought 
against her personally for personal services rendered her in the dis- 
charge of her duties an executrix of her husband. I n  .:he opinion of the 
Court it is specifically pointed out that the suit was not brought for a 
settlement of her accounts as administratrix or execuxrix or even for a 
debt of her intestate. So that the Craven case, in its final analysis, sup- 
ports the contention of defendant. I n  the Roberts v. C'onnor case it was 
held that :  "There are no allegations in the complaint charging or sug- 
gesting that the action is founded on a debt or a liability of 'A. 
Branch,' nor is it suggested that the defendant has violated any of the 
trusts imposed on him by the terms of the will of 'A. :Branch.' I f  these 
things had been alleged in the complaint, it would have been a proper 
caw for removal." 

The present action is based upon a claim against the estate of the 
intestate and involves a settlement of the accounts of the administrator 
and the distribution of funds in his hands. This suit, therefore, is a 
suit against the defendant in his official capacity. 

Reversed. 

PASQUOTANK DRAINAGE DISTRICT, No. 1, v. W. 1,. CAHOON, A. F. 
STAFFORD, E. C. BRITE, CADER RIGGS AND WILLIAM GRIFFIN. 

(Filed 9 March, 1927.) 

1. Drainage Districts - Assessments - Benefits - Enlarging Districts- 
Judments-Res Judicata. 

When under the provisions of C. S., 5320 a drainage district has been 
formed within certain boundaries with the assessmertts of the lands of 
the owners therein regularly made in accordance with the benefits to be 
acquired, and the matter proceeds to final judgment as the statute pre- 
scribes, excluding the locus in quo from the assessmlmt rolls, the ques- 
tion of benefits is re8 judicata, and a supplementary petition to enlarge 
the boundaries of the established district so as to include contiguous 
lands and to subject them to assessment for benefits received may not be 
entertained, and a demurrer ore tenus and a motion i:o dismiss the peti- 
tion for want of authority will be sustained. 3 C. S., 5373(a). 

2. Same--Interpretation of Statutes. 
While statutes establishing drainage districts are to be liberally con- 

strued (C. s., 5379) and many corrections necessarily made as the work 
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progresses, and the proceedings subject to the filing of supplementary 
petitions, bringing the proceedings forward by interlocutory orders upon 
notice, etc., this does not extend to the final judgment determining the 
question of assessme~!ts of owners of land as to benefits received, or to 
permit the enlargement of the district to take in the owners of adjoining 
lands. 

APPEAL by petitioner, or plaintiff, from Daniels, J., at January 
Term, 1927, of PASQUOTANIL Affirmed. 

Avd7ett dc Simpson fo r  plaintif, petitioner. 
Ehringhuus dc Hall f o r  def~ndunts,  respondents. 

CLARKSON, J. A petition was duly filed under chapter 442, Public 
Laws 1909, and amendments thereto, Public Laws 1911, ch. 67, etc., and 
especially by virtue of that certain amendment, chapter 76, Public 
Laws 1921, to establish a drainage district in Pasquotank County, N. C., 
2 and 3 C. S., ch. 94. The petition described the boundaries of the 
land, excluding the land now in controversy. The petitioner alleged 
that the drainage district would afford a much needed and adequate 
public highway; that the lands within the district mill be greatly im- 
prored and the public health greatly conserved. The canal to be approxi- 
matply seven miles in length from the eastern edge of the Dismal Swamp 
to its mouth in Pasquotank River. 

The proceedings seem to be carefully prepared and in accordance 
with the statute : (1) Bond for cost given ; (2) Summons ; the respond- 
ents in this summons numbering more than 100, include the petitioner 
and respondents in the present proceedings; ( 3 )  Order appointing view- 
ers: ( 4 )  Preliminary report of the board of viewers; (5)  Order fixing 
date of hearing upon preliminary report of viewers; (6 )  Affidavits of 
posting and printing notices of hearing of preliminary report; (7) 
Order of clerk on hearing of preliminary report establishing drainage 
district; (8 )  Final report of engineer and viewers. This detail report, 
complete in every respect, giving location of district, area of district 
7,146.4 acres, classification of lands, estimated cost of land per acre in 
each class; ( 9 )  Affidavits of posting and printing notices of hearing of 
final report; (10) adjudication of the final report. "The Court finds 
that the benefits which will accrue to the lands to be affected by the pro- 
poqed drainage will far exceed the cost of construction of the proposed 
canal, and the Court hereby and in all respects confirms the report of 
the board of viewers," etc. 

The classification of the land in the drainage district includes certain 
lands belonging to the respondents, or defendants, in the present cause, 
but excludes the land which is now sought to be included i n  and made a 
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part of t h e  dra.inage dis tr ic t ,  and which land lies "immediately con- 
tiguous to the lands included in said drainage district, and division line 
running through respondent's tracts." 

I n  the original cause, the elections for drainage commissioners were 
regularly and properly held and commissioners elected, duly qualified as 
provided by law. The assessment roll for drainage assessments were 
regularly and properly prepared and certain lands belonging to the 
respondents in the present cause were included in said assessment roll, 
b u t  the  lands  of respondents  n o w  sought  to  be included in said drainage 
dis tr ic t  were  excluded f r o m  said assessment roll .  

The adjudication of the final report was dated 22 November, 1921. 
An order was made 5 September, 1925, all parties being represented 
before the court, that the boqrd of commissioners of the said drainage 
district be allowed to amend their assessment roll to meet certain in- 
debtedness, there being a deficit. The additional assessment roll was 
duly allowed, including certain of the lands belonging to the respondents, 
or defendants, in this cause, bu t  excluded t h e  lands  o f  respondents  n o w  
s o i ~ q h  t t o  be  included in said drainage district .  

The plaintiff, or petitioner, filed a petition in the Pasquotank Drain- 
age District No. 1, the original cause, and alleged that respondents', or 
defendants' lands, about 400 acres, are greatly benefited by reason of 
the drainage and that said lands (describing same) be taken in  the 
district. "That the boundaries of said drainage district be enlarged so 
as to include the lands set out above, and that the viewers may be sent 
upon said lands to classify the same, and to assess the same for the pro- 
rata part of the expense and for such other and furiher relief as may 
seem just and proper to the court." 

Defendants, respondents, moved "to dismiss the said petition and d e  
murred ore t e n u s  to the same, for that this court is without jurisdiction 
to hear the same, and for that there is no authority in the statutes of 
North Carolina for such proceeding, and for that the parties to this 
petition and respondents and said drainage district itself are concluded 
by the judgment heretofore rendered in this proceeding, and to which 
reference is made in said petition, and for that on its face this petition 
seeks to reopen the amount of assessment against said respondents and 
also the question of what lands are benefited by the drainage therein 
contemplated and provided for, both of which matters are concluded by 
the previous judgments and orders in said cause, and that said questions 
cannot be here and now further inquired into, and for that this court 
is without jurisdiction to hear any of the matters averred in said pe- 
tit'on." 

The court below sustained the demurrer from which plaintiff appealed. 
We think the court below correct in its decision. 
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Plaintiff, the petitioner, contends that the sole question: Under the 
drainage law after a drainage district has been established, commis- 
sioners appointed and the ditches dug, can the commissioners in the 
proceeding file a supplemental petition and maintain the same to extend 
the boundaries of the district so as to include about four hundred acres 
more land which are benefited by the drainage district, and which now 
drain into the canals cut by the district, or is the final judgment estab- 
lishing the district res judicata and conclusire of the rights of the par- 
ties for all time? 

C. S., 5320, is as follows: "The board of viewers shall proceed to 
examine the land described in the petition, and other land if necessary 
to locate properly such improvement or improvements as are petitioned 
for, along the route described in the petition, or any other route answer- 
ing the same purpose if found more practicable or feasible, and may 
make surveys as may be necessary to determine the boundaries and 
elevation of the several parts of the district, and shall make and return 
to the clerk of the Superior Court within thirty days, unless the time 
shall be extended by the court, a written report, which shall set forth: 
1. Whether the proposed drainage is practicable or not. 2. Whether it 
will benefit the public health or any public highway or be conducive to 
the gencral welfare of the community. 3. Whether the improvement 
proposed will benefit the lands sought to be benefited. 4. Whether or not 
all the lands that are benefited are included in the proposed drainage 
district. They shall also file with this report a map of the proposed 
drainage district, showing the location of the ditch or ditches or other 
improvement to be constructed and the lands that will be affected 
thereby, and such other information as they may have collected that 
will tend to show the correctness of their 'findings." 

The viewers, under section 4, supra, must seeto i t  that "all the lands 
that are benefit~d are included in the proposed drainage district." I n  the 
present case the land sought to be brought in the drainage district, the 
question of benefits mas adjudicated in the original cause and the land 
excluded. 

The Drainage Act has been materially amended to make a more per- 
fect law to meet different situations since chapter 442, Public Laws 
1909, when the first comprehensive system was invoked for the State. 
See Public Laws 1923, ch. 217 and 231. The latter chapter makes cer- 
tain provision for maintenance and improvement,  and provides that the 
board of drainage commissioners file petition, etc. 3 C. S., part 
sec. 5373(a) : "Setting forth the facts that the canals in their districts 
are not sufficient to afford proper drainage, and that, in the opinion of 
the board, the said canals need to be recleaned, widened, deepened, or 
lengthened, or that additional canals should be cut in certain places," etc. 
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I n  S ta fon  v. Staton, 148 N.  C., at p. 491, the following is held: '[This 
is in effect a motion in the cause. From the nature of the proceeding, 
the judgment in 1886 is not a final judgment, conclusive of the rights of 
the parties for all time, as in a litigated matter. But it is a proceeding 
in rcm, which can be brought forward from time to time, upon notice to 
all the parties to be affected, for orders in the cause, dividing (as here 
sought) the amount to be paid by each of the new tracts into which a 
former tract has been divided by partition or by sale; to amend the 
assessments, when for any cause the amount previously assessed should 
be increased or diminished, for repairs; for enlarging and deepening the 
canal or for other purposes, or to extend the canal and bring in other 
parties. I t  is a flexible proceeding, and to be modified and moulded by 
decrees from time to time to promote the objects of the proceeding. The 
whole matter remains in the control of the court. I t  is not necessary, 
however, to keep such cases on the docket, but they can be brought for- 
ward from time to time, upon notice to the parties, upon supplementary 
petition filed therein, and further decrees made to conform to the 
exigencies and changes which may arise." Forehand v. Taylor, 155 
N.  C., 355; Newby v. Drainage District, 163 N. C., 24; Shelton v. White ,  
163 N. C., 90; In. re Lyon Swamp,  175 N.  C., 270; see Banks v. Lane, 
170 N. C., p. 14. 

I n  re Lyon Swamp Drainage District, supra, i t  is said, at p. 272: 
"Subsequent events, such as the silting up of a cana'l, or washouts by 
reason of torrential rains, or other causes, may cause a necessity for 
some changes in the plans originally adopted, or experience may point 
out unforeseen defects, and for this and other causes the corporate body 
itself can make proper changes in its plans, or they can be ordered upon 
supplementary petition before the clerk, subject, however, in both 
cases to the rule that there can be no radical change made in the plan 
marked out in the original proceedings, or any  that will be a detriment 
to fhe  rights of the bondholders or to the other propri'etors within said 
district." (Italics ours.) 

I n  examining the authorities elsewhere, we find S q m w  Creek Drain- 
age District v. Turney ,  235 Missouri, p. 80, it is there held that under 
the Act of 1905, providing that any drainage district organized under 
article 3 of the drainage law "may  be enlarged and the boundaries ex- 
tended so as to include other lands contiguous thereto," a drainage dis- 
trict may be enlarged to include lands not heretofore embraced within 
its boundaries. Machinery is provided for notice, consideration of bene- 
fits, etc. The Court said, at p. 86: "Up to the time of the passage of 
the act approved 8 April, 1905, amending the provisions of article 111, 
ch. 122, of the Revised Statutes then in force relatirg to swamp and 
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overflowed lands, there seems to have been no way by which they could 
enlarge the territorial scope of their undertaking." 

This case was cited and approved in Cole et al. v. Norborne, Land 
Drainage District, 270 U .  S., p. 45 (46 Supreme Court Reporter, p. 196), 
a case likewise from Missouri: "The grounds on which relief is sought 
are that section 40 of the drainage l a r s  of 1913 (Laws 1913, p. 254), 
under which the plaintiff's lands were brought into the drainage district, 
is contrary to the Fourteenth Amendment, and that the inclusion of 
their lands was an arbitrary exercise of power for the purpose of mak- 
ing the plaintiffs pay for benefits they did not share." The U. S. Court 
held: "Under the laws of the State a drainage district was incorporated 
which originally contained, it is said, 14,400 acres. I n  a later year, upon 
petition of the supervisors of the district, the boundaries were enlarged 
in due statutory form so as to take in nearly 24,000 acres more of ad- 
joining land, inchding that now concerned. I t  is not disputed that the 
original district was lawful in  all respects. I n  general there can be no 
doubt that a State has power to add more land that shares the benefit of 
a scheme, to the lawfully constituted district that has to pay for it, and 
to do so against the will of the owners. Houch v. Little River Drainage 
District, 239 U. S., 254; 262, 36 S. Ct., 58, 60 L. Ed., 266; Squaw Creek 
nrainage District v. Turney, 235 Mo., 80, 138 S. W., 12; Hudd a. St .  
Francis Drainage District, 117 Ark., 30, 173 S. W., 825; Faithorn v. 
Thompson, 242 Ill., 508, 90 N. E., 303." 

Under the facts and circumstances of this case we can find no author- 
ity under the decisions of this State construing the Drainage Statutes 
giving any right to plaintiff to sustain this action. I n  the Squaw Creek 
Drainage District case, s u p ,  the act was passed to meet certain condi- 
tions relative to contiguous lands. I n  that case i t  was contended that 
"The decree of the court excluding defendant's said land from the 
original proceedings for the incorporation of said drainage district was 
not res adjudicata, and was and is no bar to this proceeding. NO topo- 
graphical survey had at  that time been made. No scheme or plan of 
drainage had been formulated or adopted and no work or improvement 
had been commenced or completed and no lands had been benefited or 
improved." I n  the present case the questions of benefits were adjudi- 
cated and the statute so required. Whether, under our Constitution and 
the principle of vested rights, a retroactive act could be passed, is not 
before us. 

In  O'iVeal v. illarm, ante, 153, controversy involving the validity 
of chapter 611, Public Laws 1925, entitled "An act excluding certain 
lands from Mattamuskeet Drainage District," this Court, Justice 
Connor, writing an able opinion founded on fundamental principles, 
held the act invalid. As bearing on the present controversy, the opinion 
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says: "Lands embraced in the boundaries of a proposed district, whose 
owners are unwilling to join in the petition, or who oppose the estab- 
lishment of the district, may be included therein only upon a finding by 
the court that such lands will be benefited by the drainage resulting 
from the establishment and organization of the district; the court has 
the power to include such lands in the district, and to assess them for 
their porportionate share of the expense, only because of the benefits 
which they will receive." 

I n  the original cause this very question was decided that the land 
sought here to be taken in was not benefited. I t  is provided, C. S., 5379, 
that the Drainage Act "shall be liberally construed to promote the levee- 
ing, ditching, draining, and reclamation of wet and overflowed lands." 
. . . The remedies provided for in the act "shall exclude all other 
remedies." 

The drainage acts of the State have been of great selvice in the cre- 
ation of wealth and the promotion of health. Perhaps n'3 legislation has 
been of more value in  certain sections of the State to increase the pro- 
ductiveness of lands, and thus crop values, and the health of the citizens, 
than these drainage acts. The acts are well within the police power of 
the State. The drainage of wet lands not only promot's public health, 
welfare and render the land fit for habitation and use, but the lands are 
made more productive and the crop values materially increased. 

So, important acts for the benefit of health and the production of 
wealth should be liberally construed, but in so doing, we should not 
forget certain well-founded governmental principles that no land can 
be taken without being benefited. I n  the original controversy it was 
found as a fact that the land was not benefited, and therefore excluded. 
There is no legislative enactment allowing a proceeding of this kind to 
be reopened to determine the question. 

From a careful consideration, the judgment below is 
Affirmed. 

J. T. JEFFREPS v. B. A. HOCU'IT AND LUCILE HOCUTT, HIS WIFE, AND 
J. D. JEFFREYS AND NANCY JEFFREYS, HIS WIFE. 

(Filed 9 March, 1927.) 

ExecutionJud~ents-Lims-Levy-Shdffs-De and Conveyances 
-Return Day-Void Deeds. 

A judgment is a lien upon lands of the defendant, and upon issuance 
of an execution the sheriff has such an interest as clothes him with the 
power to sell only until the date of its return to the court; and a sale 



N. C.] SPRING TERM, 1927. 333 

made thereafter is void, and the sheriff's deed conveys no title to this 
grantee. C.  S., 614, 672. The distinction pointed out as to execution 
sales of personal property where the sheriff takes and delivers possession 
under fieri facias and venditioni exponas. 

APPEAL by defendants from Sinelair, J., a t  April Term, 1926, of 
JOHNSTON. Affirmed. 

Civil action to recover the possession of land, etc. B t  the September 
Term, 1921, of the Superior Court of Johnston County, Bryant Ray- 
born recovered a judgment against the plaintiff, who at that time owned 
a life estate in the land in controversy. The judgment was duly dock- 
eted, and execution was issued on 14 December, 1921, returnable to the 
February Term, 1922, of thc Superior Court of Johnston. After due 
advertisement the land was sold under this execution by the sheriff on 
Monday, 13 March, 1922, which was the first day of the regular'March 
term. By virtue of this sale the sheriff executed and delivered to the 
defendant, J. D. Jeffreys, as purchaser, a deed purporting to convey 
title to the land, and the defendant Hocutt in good faith purchased 
from Jeffreys. 

The February Term, 1922, scheduled for two weeks, began on 20 Feb- 
ruary and extended through Saturday, 4 March. The regular March 
Term began on 13 March. The sheriff's deed is dated 25 March, 1922. 

The case was heard upon an agreed statement of facts, and it was 
adjudged that the plaintiff is the owner and entitled to the possession 
of the land, that the sheriff's deed be canceled, and that the cause be 
retained for the purpose of determining the value of the rents and 
profits. The defendants excepted and appealed. 

Parker & Martin f o r  plaintif. 
Leon G. Sfevens and Winfield H.  Lyon for defendants. 

ADAMS, J. The execution issued on 14 December, 1921, was return- 
able to the February Term, 1922. This term began on Monday, 20 Feb- 
ruary, and ended on Saturday, 4 March. The sale was made on the first 
day of the next term, which was 13 March, the plaintiff laying no claim 
to a homestead exemption. Whether the sale was valid is the sole ques- 
tion for decision. 

At common law the king had a right of execution against lands as 
well as goods, because the debtor held mediately or immediately from 
the king and was regarded as bound, not only in person, but as the 
tenant of a feud; but lands were not subject to execution for the debt 
of any private citizen. As the writ of fieri facias extended only to the 
goods and chattels of the judgment debtor and the growing profits of his 
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land, and did not run against the land itself, relief was sought in the 
writ of Elegit (Westm. 2, 13 ed., I), by which, if the debtor's goods and 
chattels were not sufficient, one-half of his freehold lands were delivered 
to the creditor. 2 Freeman on Executions, see. 172; Coombs v. Jordan, 
22 A.D. (Md.), 236, 256; 3 Bl., 415; Smith  v. Spencer, 25 N .  C., 256. 
When some of our earlier decisions were rendered a sirnilar statute was 
in force in this State. I t  was provided that lands should be chargeable 
with debts and should be subject to the same process and remedies that 
personal estate was subject to;  also that it should be in the election of 
the judgment creditor to have a writ of fi. fa. directing the sheriff to 
levy on the debtor's lands and goods, or to deliver to the creditor the 
chattels of the debtor, except such as were exempt from execution, and 
one-half his land, "until the debt or damage be levied, upon a reasonable 
extent br price." Revised Statutes, ch. 45, see. 3. I f  the creditor elected 
to issue the writ of fi. fa. the officer, contrary to the rule at  common law, 
could lelyy upon real as well as personal property. Burden v. McKinne, 
11 N .  C., 279; Xarkinton 11. Alexander, 19 K. C., 87. Personal property, 
if seized, could be sold after the return of the writ and at  any distance 
of time; that is, if a levy of goods was made in due time the sheriff 
could complete the levy by selling them after the return day; but after 
the return day he could not make the levy. Lanier v. Stone, 8 N. C., 
329 ; Barden v.  XcKinne, supra; Smith v. Spencer, supra. The reason 
given by the Court was this: By the seizure of goods and chattels the 
sheriff acquired a qualified property in  them and could maintain an 
action founded on this right. H e  could sell by virtue of this property 
though his writ had been returned; he did not need a imbsequent order 
of sale, for the goods were i n  custodia legis. Burden v. McKinne, 
szcpra; Seawell 71. Bank, 14 N .  C., 279; Tarliinton v. Alexander, supra; 
Samuel v. Zachery, 26 N. C., 377. 

I t  was not so, holyever, as to land, concwning the sale of which the 
Court said: "The sheriff makes no seizure; is not liable for the value; 
the debtor is not discharged to that or any amount; the sheriff acquires 
no possession. H e  only sells the defendant's estate in the lands. He  
does not deliver possession to the purchaser as he does in the sale of 
goods, but only clothes him with the defendant's estate, and leaves him 
to acquire possession as he can. This shows very clearlg: that the sheriff 
sells (land) by virtue of a power, and not by virtue of a special prop- 
erty of any kind." Seazcell v. Bank, supru. Accordingly, it mas held 
that if the sheriff levied upon land under a fi. fa. and returned his ~ v r i t  
he could not thereafter sell the land without a vendition; exponas, which 
continued the lien and the authority to sell. Smith  v. Spencer, supra; 
1Valton v. Jordan, 6 5  N .  C., 170; Baldwin v. York, 71 N. C., 463. As 
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he was authorized to sell only by virtue of a power, when his power 
ceased his right to sell also ceased; and i t  was decided that the day on 
which the execution was returnable was '(the utmost time allowed by 
the law to execute it" (Lanier v. Stone, supra), although a sale of land 
could be made on the return day. Tayloe v. Gaskins, 12 N.  C., 295. Upon 
this principle the Court adjudged that a sale of land made after the 
writ had expired was void. Loue v. Gates, 24 N. C., 15. These decisions 
are to the effect that when the mandate expires by limitation the officer's 
authority to sell real property comes to an end. 

I n  this respect the law now in force is no less stringent than the 
statutes which controlled the former practice. A judgment recovered in  
the Superior Court for the payment of money is a lien on land from 
the moment it is docketed, and executions issued to enforce collection 
are returnable to the next term of the court beginning not less than 
forty days after they are issued. With the return day the mandate 
expires and the power to sell land under the particular writ is the re  
after withheld. C. S., 614, 672. The principle is expressed in Rogers u. 
Cawood, 55 AD. 729, 732: "He (the sheriff) acts, in the levy and sale 
of land, under a mere naked power conferred by the execution, and to 
be exercised in conformity to its directions. The power ceases at  the 
return of the writ, and until i t  shall be renewed no valid sale can be 
made. Overton v. Perkins, 10 Yerg., 329, is in point to this conclusion. 
There is no difference in this respect between the fieri facias and vendi- 
tzoni exponas. The same reason and principle should apply to both." 

I n  the present case at the end of the February Term the execution, as 
said by Chzef Justice Taylor, was dead in law; and as no alias was 
issued the sheriff had no authority to sell the plaintiff's land. His deed 
conveyed no title; J. D. Jeffreys was not a purchaser under an irregular 
execution, but a purchaser at  a sale which was made without an execu- 
tion. Burden v. Mcliinne, supm. The cases on which the appellants 
rely are applicable to executions or sales which are merely irregular, not 
to those which are void. I n  Xordecai u. Speight, 14 N. C., 425, the 
sheriff did not sell on the return day, but on the day following, and 
during the term to which the writ was returnable. The sale was sus- 
tained under Lanier v. Stone, supra, because the statute in respect to 
the postponement was directory and the delay did not invalidate the 
sale. Brooks v. Batcliff, 33 IT. C., 321. The other cases are distinguish- 
able and require no discussion. The judgment is 

Affirmed. 
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S T A T E  v. GEORGE F R A N K  BAZEMORE. 

(Filed 16 March, 1927.) 

1. Homicide-Evidence-IdentiAcation. 
Upon the question of the identity of the defendant on trial for a homi- 

cide as the oue who had committed the crime, the hesi1:ancy of the wit- 
ness to identify him, followed by his positive and unequivocal testimony 
that the prisoner was the one, is properly admitted over the defendant's 
exception. 

2. Homicide-Circumstantial Evidence-Nonsuit. 
A conviction of murder in the first degree may be had upon sufficient 

circumstantial evidence. 
3. Homicide--Murder in the First DweoPresence of Judge-Constitu- 

tional Law. 
For a conviction of murder in the first degree under our statutes, C. S., 

4200, 4642, the jury must find specifically under the evidence that this 
degree of crime has been committed by the defendant, and the verdict 
must be received in open court in the presence of the presiding judge 
under Constitutional Mandate, Const., Art. I, secs. 13, 17, which right 
may not be waived. 

APPEAL by defendant from Stack, J., at December Term, 1926, of 
GREEPI'E. 

Criminal prosecution tried upon an  indictment charging the defend- 
ant  with a capital felony, to wit, murder i n  the first degree. 

From an  adverse verdict and sentence of death entered thereon, the 
defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Hash for 
the Stat?. 

J .  Paul Frizzelle for defendant. 

STACY, C. J. I t  appears from the State's evidence tha t  on 5 Novem- 
ber, 1926, Gordon Yelverton, a young white man, s t a r t e j  from his home 
in  Martin County with a truck-load of tobacco to be sold on the Wilson 
market. The  prisoner, a colored man, was with him on the truck. Yel- 
verton was shot in the back of the head and killed just inside the Greene 
County line on the Greenrille-Wilson highway. H i s  body was found in  
a clump of moods a short distance from the road. The prisoner pro- 
ceeded with the truck of tobacco and sold the same as his  own on the 
Farmville market. H e  was arrested three days later and placed i n  the 
Wilson County jail for safe-keeping. While there, a number of wit- 
nesses went to the jail to identify the prisoner. W. P. Daniels, over 
objection of the prisoner, testified as follows: 
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"I am chief of police in Williamston. I was called on to go to Wilson 
to identify George Frank Bazemore. I was accompanied by Sheriff 
Roberson and Mr. J. W. Hardy. I saw the defendant there. H e  was 
among others, I suppose twelve or fifteen, whose ages ranged from 
eighteen to thirty-five years. The sheriff called them out. Mr. Hardy 
said that when he was coming over to Wilson he didp't know whether he 
could identify the negro who had come into his store on the morning of 
5 November with the white boy who was driving the truck or not, except 
that he had on a light hat. Speaking to the defendant, I said, 'George, 
go get your hat,' and he went and brought his hat. Mr. Hardy then 
said, 'that looks like the negro, but he hasn't got the hat fixed the same 
way.' He  was in the habit of wearing it pushed in all 'round, and I 
said, 'George, fix your hat like you usually wear it,' and he did it. Then 
Mr. Hardy said, 'that's him; I ~ ~ o u l d  swear to him anywhere in the 
world.' " 

This evidence was competent. S. v. Godette, 188 N.  C., p: 503; S. v. 
Graham, 74 N. C., 646. J. W. Hardy had previously testified to the 
same state of facts. 

The prisoner also insists upon his exception directed to the refusal of 
the court to grant his motion, duly made under C. S., 4643, for judg- 
ment as of nonsuit. The evidence, while largely circumstantial, was 
sufficient to carry the case to the jury and to warrant a conviction of 
murder in the first degree. S. v. Melton, 187 N. C., 481; S. v. Mutthews, 
66 N. C., 106. 

We regret that this opinion cannot be closed here, for no error seems 
to have been committed on the trial of the cause prior to the rendition of 
the verdict. An irregularity, however, appears on the face of the record 
which makes it necessary to remand the case for a new trial. I n  the 
record as first certified to this Court, it is stated that the jury "for their 
verdict return into open court and say, and each for himself saith, that 
the defendant, George Frank Bazemore, is guilty of the felony and 
murder whereof he stands charged." Upon the verdict a sentence of 
death was entered. I t  was said in S. v. T~ucsdale ,  125 N.  C., 696, that 
since the ,let of 1593, now C. S., 4200 and 4642, diriding murder into 
two degrees, first and second, a verdict which fails specifically to find the 
prisoner guilty of murder in the first degree will not support a death 
sentence. And to like effect is the decision in S. v .  Jefferson, 125 N. C., 
712. See, also, S. 2%. Murphy, 157 N. C., 614, and S. v. Ross, ante, 
25. I t  was specified in the Act of 1893 that no alteration or modifica- 
tion of the then existing form of indictment for murder should be re- 
quired, but that "the jury before whom the offender is tried shall de- 
termine in their rerdict whether the crime is murder in the first or 
second degree." 
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Thinking that  an  error had probably crept into the record in  making 
up the transcript on appeal, we directed a certiorari to  the clerk, requir- 
ing another certificate of the verdict as  taken and recorded in  the Supe- 
rior Court of Greene County. I n  response, the clerk certifies that  the 
following appears upon the minutes of the court : 

"After hearing the evidence, both for the State and the defendant, the 
argument of the solicitor and counsel for  the defendant, and his  Honor's 
charge, the jury rcpaircd to their room for deliberation, and the court 
takes a recess until 9 3 0  o'clock Thursday morning. The court leaves 
instruction that, if the jury agree, the clerk of the court Ahall take the 
~ e r d i c t ,  conditioned on the solicitor and the defendant and his  counsel 
being present in court at the time. At  5 :I0 o'clock the jury return into 
court, each juror answers to his name when called by the clerk, and 
when asked by the clerk, 'Hare  you all agreed upon your verdict 1' the 
jury respond, 'We hare.' The clerk asks, 'Who shall speak for you?' 
The  jury answer, 'J, hl. dlbritton. '  Then the clerk adllressed the pris- 
oner, George F rank  Bazemore, 'IIold u p  your right hand.' The clerk 
said to the jury, 'Gentlemen of the jury, look upon the prisoner. What  
sap you?  I s  he guilty of the felony and murder whereof he stands 
indicted or not guilty?' They say, 'Guilty of murder i n  the first degree.' 
The  clerk then said to the jury, 'Hearken to your verdict as the court 
recordeth. You say that  George F rank  Bazemore is  guilty of the felony 
and murder whereof he stands charged. So say you al l? '  The  defendant 
and the defendant's counsel a w e  present i n  court." 

It is obserred, i n  passing, but no point is made of the discrepancy, 
that when the jury were commanded to hearken to their verdict as the 
court recordeth, the expression "guilty of t h ~  felony and murder whereof 
lie stands charged" was substituted for "guilty of murder in the first 
degree," as used by the foreman. Speaking to the manner of receiving 
1-erdicts i n  capital cases, Faircloth, ,T., delivering the opinion of the 
Court in 8. I>. Y o u n g ,  77 K. C., 495, said:  "When the rerdict has been 
received from the foreman and entered, i t  is  the duty of the clerk to 
cause the jury to hearken to their verdict as the court has it recorded, 
and to read it to them and say, 'So say you al l? '  At this time any juror 
can retract on the ground of conscientious scruples, mistake, fraud,  or 
otherwise, and his dissent would then be effectual. This  right is surely 
O W  of the best safeguards for the protection of the accused, and as an 
incident to jury trials mould seem to be a constitutional right, and its 
c w ~ c i s c  is only a mode, more satisfactory to the prisoner, of ascertain- 
ing the fucf that  it is the verdict of the whole jury." In S. v. Bagley. 
1.3 N. C., p. 610, it was held to be the duty of the presiding judge to 
look after the form and substance of a verdict so as to prevent a doubt- 
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ful or insufficient finding from passing into the records of the court. 
See, also, S .  v. McKay, 150 N. C., 813, and S .  v. Godtoin, 138 N .  C., 
583. 

But the overshadowing objection to the verdict is that it was not taken 
in the presence of the presiding judge at all. I t  was received by the 
clerk in his absence, presumably with the consent of the prisoner and 
his counsel, as no exception was taken at  the time, though this does not 
definitely appear. However, without regard to this circumstanee, it is 
the universal holding that, in capital cases, the verdict must be taken 
in the presence of the presiding judge and in  open court. "No person 
shall be convicted of any crime but by the unanimous verdict of a jury 
of good and lawful men in open court." Const., Art. I, sec. 13. His 
Honor, therefore, was without authority, in the instant case, to delegate 
to the clerk the power to accept the verdict of the jury in his absence. 
S. v. Jackson, 21 S .  D., 494, 16 Ann. Cas., 87, and note; Allen v. State, 
13 Okla. Grim., 533; L. R. A., 1917 E, 1085, and note; Waller v. State, 
40 Ma., 332; ,\'omape v. People, 1 Ill., 145, 12 Am. Dec., 157; McClure 
c. State, 77 Ind., 287; 8. v. Jefferson, 66 N .  C., 309; 27 R. C. L., 841. 

Animadverting on the subject in  8. v. Austin, 108 N.  C., 780, 
Clark, J., said: "The defendants had the right to have the'verdict ren- 
dered in the presence of the judge, and it is best that it should always be 
done. But it is certainly competent, except in capital cases, for it to be 
received by the clerk if no exception is made, and the opportunity is 
given the defendant to object, 'and such practice is very common.' 
Pearson, C. J., in Houston v. Potts, 65 N .  C., 41. Indeed, in all cases 
not capital the defendant may even waive his own right to be present, 
either expressly ( 8 .  v. Epps, 76 N .  C., 55) or by voluntarily withdraw- 
ing himself from the jurisdiction of the court ( S .  v. Kelly, 97 N. C., 
404; S .  v. Jacobs, 107 N. C., 772), though his counsel cannot waive it 
for him. S .  v. Jenkins, 84 N. C., 812." 

The prisoner's motion for a new trial should have been allowed be- 
cause of the irregularity in receiving the verdict in the absence of the 
judge. This was an inadvertence on the part of the learned judge who 
presided at  the trial, but the right is one to which the prisoner is en- 
titled under the law. His motion not haring been allowed in the court 
below, it will be granted here. 

But it may be said that no possible harm has come to the prisoner, 
and hence the verdict ought to be allowed to stand. The answer to this 
is, the Constitution provides that no person shall be '(deprived of his life, 
liberty or property, but by the law of the land" (Const., Art. I, sec. 17), 
and the verdict, as here rendered, is not sanctioned by the law as ad- 
ministered in our courts. 8. v. Jackson, supra. 

New trial. 
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ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN OF SANFORD, 
NORltH CAROLINA, W. H. FITTS, ~IAYOR, J. R. RIVES, I<. L. BALD- 
WIN, L. M. SPIVEY AND E. P. WICKER, ALDERMEN OF TOWN OF SAN- 
FORD. 

(Filed 16 March, 1927.) 

Municipal Corporations--Cities and Towns--Street Improvements--As- 
sessments-InterestInjunction-Damages-Statutes. 

Where the statute provides that interest on the amourk of assessments 
made by the municipality against lands of owners abutting a street im- 
proved shall bear interest at a specified rate from the date of final find- 
ings by the board of aldermen, and the pending proceedings have been 
stopped by injunction of one of such land owners, the interest will begin 
to run from the date of the final Endings of the board, when sustained 
by the court, the damages caused by the injunctive delay being otherwiqe 
provided for by C. S., 854. 

APPEAL from Sincluir, J., a t  September Term, 1926, of LEE. N O  
error. 

The  judgment in the court below was as follows: 
"This cause coming on to be heard, and being heard before the under- 

signed judge presiding, a t  the September Term, 1926, of the Superior 
Court of Lee County, and a jury duly empaneled upon exceptions filed 
to the assessment for street improvement costs levied by the town of 
Sanford against the Atlantic Coast Line Railroad Company, in Paving 
District No. 1, Division A and B, as laid out and created by ordinances 
of said town, and the court having submitted to the jur,y the following 
issues : 

'1. Does the Atlantic Coast Line Railroad Company's property abut 
upon the western side of Chatham Street, between the south line of 
Harrington Street and Hickory Avenue, and, if so, for what distance? 
Answer: Yes, 285 feet. 

'2. Does the Atlantic Coast Line Railroad Company's property abut 
upon the western side of Chatham Street, between the north line of 
Hickory Avenue and the corporate limits of the town of' Sanford, and, 
if so, for  what distance? Answer: Yes, 2,483.5 feet. 

'3. Does the Atlantic Coast Line Railroad Company's property abut 
upon the western side of Chatham Street and north of the south line of 
Harrington Street, and, if so, for what distance? A4r~swer: Yes, 96 
feet.' 

,Ind the jury for its verdict say, in answer to the first Issue, 'Yes, 285 
feet'; and in answer to the second issue, 'Yes, 2,483.5 feet, and in answer 
to the third issue, 'Yes, 06 feet.' 

And it appearing to the court that  the board of aldermen of said 
town of Sanford had heretofore ascertained, determined and declared 
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the total cost of street improvement work in said Paving District No. 1, 
Division A and B, to be $42,281.37; that the assessments upon property 
abutting along and upon the eastern side of Chatham Street in  Division 
B, lying north of the south line of Harrington Street and opposite the 
property of the Atlantic Coast Line Railroad Company, representing 
one-third of the actual cost of such street improvement is $4.859753 for 
each foot of property abutting thereon; and that the assessment abutting 
against property abutting along and upon the eastern side of Chatham 
Street, and opposite the side upon which the property of Atlantic Coast 
Line Railroad Company abuts, in that portion of Division A, lying 
between the south line of Harrington Street and Hickory Avenue, rep- 
resenting one-third of the actual cost of such street improvement is 
$4.339492 for each foot to property abutting thereon. 

And it further appearing to the court that, after notice to Atlantic 
Coast Line Railroad Company, as required by law, the board of alder- 
men of the town of Sanford did, on 22 August, 1925, make final assess- 
ment against the property of the Atlantic Coast Line Railroad Company 
abutting Chatham Street, lying in Paving District No. 1, Division A 
and B, and from such assessment an appeal was taken to the Superior 
Court of Lee County by said Atlantic Coast Line Railroad Company. 

And it further appearing to the court that all proceedings, ordinances 
and resolutions had by the board of aldermen of said town were had and 
perfected in the manner and in  all respects as required by law, it is 

Considered, ordered and adjudged, that the assessment of costs here- 
tofore made and levied against the Atlantic Coast Line Railroad Com- 
pany and its property abutting on the west side of Chatham Street, for 
street improvement work done in Paving District No. 1, extending along 
Chatham street in the town of Sanford, Division A and B, of such dis- 
trict, be and the same are hereby in all respects ratified and confirmed, 
and that the said town of Sanford do have and recover of the Atlantic 
Coast Line Railroad Company the sum of $10,795.07, together with 
interest thereon from and after 22 August, 1925, at  the rate of five and 
three-quarters of one per cent per annum, until paid, of which amount 
the sum of four hundred, sixty-six and 54/100 dollars represents assess- 
ment of cost of improvement against property of Atlantic Coast Line 
Railroad Company abutting 96 feet on Chatham Street, north of the 
south line of Harrington Street, the sum of one thousand, two hundred, 
thirty-six and 75/100 dollars represents assessments of costs of im- 
provement against property of the said Atlantic Coast Line Railroad 
Company abutting 285 feet on Chatham Street between the south line 
of Harrington Street and the north line of Hickory Avenue, and the 
sum of nine thousand, ninety-one and 78/100 dollars, representing assess- 
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ment of costs of improvement against property of the Atlantic Coast 
Line Railroad Company abutting 2,483.5 feet on Chatham Street, b e  
tween the north line of Hickory Avenue and the Southern corporate 
limits of the town of Sanford, and it is further 

Considered, ordered and adjudged, that the Atlantic Coast Line Rail- 
road Company pay the costs of this action, to be taxed by the clerk of 
this court." 

The town of Sanford excepted and assigned as error the judgment 
as rendered, and appealed to the Supreme Court. 

Rose  CE Lyon and Hoyle & Hoyle for plaintiff. 
Williams & WiTliams and Seazuell & McPherson for defendant, Town 

of Sanford. 

CLARKSON, J. The statute under which these assessments are made 
has been construed by this Court in Gunter v. Sanford, 186 N .  C., 
p. 452. The town of Sanford issued notices to the Atlantic Coast Line 
Railroad Company to show cause on 15 May, 1923, if any it had, why 
the assessments against the property for paving impro~ements should 
not be made final. Action at  this time was stopped at the instance of 
plaintiff, by an injunction issued by Horton, J., and the assessments 
mere not made. On appeal to this Court (R. R. v. Sanford, 186 N.  C., 
p. 466), the injunction was dissolved. The decision reveming the court 
below was filed in this Court 14 November, 1923. The town of San- 
ford, without any notice or hearing, on 20 November, 1923, and before 
the case was certified to the Superior Court (R.  R. v. Sanford, 188 
N. C., 218), attempted to make the assessment final, and thereunder ad- 
vertised the railroad company's property for sale. The railroad applied 
to and obtained from Midyette, J., a restraining order preventing a sale 
of its property and requiring that the town of Sanford give the notices 
and hearing required by chapter 15, Private Laws, Extra Session, 1921, 
sec. 5. From the judgment the town of Sanford appealed to this Court 
and the contention of the railroad was sustained. See R. R. v. Sanford, 
.supra. The notices were then given, on 5 August, 1925, for a hearing on 
15 August, and continued to 22 August, 1925, and on that date the 
assessments were made against plaintiff's property, totaling $10,795.07. 

3 synopsis of the pertinent portions of chapter 15, Private Lams, 
1921, Extra Session, for a decision in the case, are as follows: 

"Sec. 2. Provides that the board of aldermen shall befoi-e commencing 
the st*eet work or improvement estimate the total cost. 

"Sec. 3. Provides that such estimated cost shall become a lien on 
abutting property from the date of filing with the street committee. 
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"Sec. 4. Provides that when the work is completed the town engineer 
or other person or committee of the board of aldermen in  charge of such 
work, shall make a report of the total actual cost of such improvement, 
and that the estimated cost shall be adjusted in  accordance therewith, 
and this sum shall be and remain a lien on abutting property. 

"Sec. 5. Provides for serving a written notice 'at least ten days before 
the final assessments provided for in this act are made,' with pro- 
visions as to the contents of such notice requiring all property owners to 
show cause, if any they have, why said assessments should not be made, 
and providing machinery for an appeal therefrom. 

"Sec. 10. Provides that the assessments when made and determined 
shall bear interest at a specified rate ' f r om  t h e  date of final findings' b y  
said board of aldermen as herein provided." 

The only question involved in this appeal is whether or not the town 
of Sanford can recover interest on certain paving assessments from the 
date of findings on 22 August, 1925, as final pursuant to section 10, 
ch. 15, Private Laws, Extra Session, 1921, which provides that such 
assessment shall bear interest "from the date of final findings by said 
board of aldermen as herein provided," or can it recorer interest from 
15 May, 1923, when such assessments would have been made final pur- 
suant to proper notice except for the interrention of plaintiff by injunc- 
tion restraining such action, which upon appeal to the Supreme Court 
was dissolved ? 

We think the clear language of the act means what it says, that the 
assessment shall bear interest "from the date of final findings," 22 
August, 1925. I t  may be noted the record says: "Thereafter, on 22 
August, 1925, the board of aldermen adopted the following ordinances, 
to wit:  'Order making final paring assessment.' " There is nothing in 
the statute giving a retroactive effect. I n  injunctire proceedings, an 
undertaking with sufficient sureties must be given for damages to the 
party enjoined that may be sustained by reason of the injunction being 
wrongfully issued. C. S., 854. McAden v. W a f k i n s ,  191 N.  C., p. 105. 

I t  appears in the record that "the defendant, town of Sanford, ten- 
dered the motion as appeared of record, to submit an issue as to what 
damage, if any, is the town of Sanford entitled to recorer from the 
Atlantic Coast Line Railroad by reason of the restraining order issued 
in this cause by Horton, J., dated 14 May, 1923, before the actual sign- 
ing of the final judgment in the cause. Motion continued to be heard at 
the next term of this court, to which plaintiff esrepts." This matter is 
interlocutory and not before us. I n  the judgment below there is 

No error. 
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RODNEY ARRINGTOS v. CONTISESTAL LIFE INSURANCE COMPAST. 

(Filed 16 March, 1927.) 

Insurance, Life--Payment of Premiums-Waiver-Policies-Contracts. 
A life insurance company may waive the strict conditions in its policy 

as to payment of premiums at stated periods, by accepting payment for 
arrearages, and thus restore the vitality or enforcement of the policy 
which otherwise would be void. 

APPEAL by defendant from Ward, J., at Fall  Term, 1926, of HALIFAX. 
No error. 

Action by plaintiff, the beneficiary named therein, upon policy of 
insurance issued by defendant upon the life of Pattie Arrington. The 
action was begun in the court of a justice of the peace of Halifax 
County, and was tried in the Superior Court of said county upon appeal 
from judgment rendered therein. 

Issues submitted to the jury were answered as follows: 
"1. Was the policy sued on four weeks in arrears at  \;he time of the 

$3.00 payment on 23 March, 1926 ? Answer : Yes.. 
"2. Did the defendant waive the alleged lapse of the policy by reason 

of the alleged nonpayment of the premium? Answer: Yes. 
"3. I n  what sum, if any, is the defendant indebted to the plaintiff? 

Answer : $185.00." 
From judgment upon the foregoing verdict, defendant appealed to the 

Supreme Court. 

Travis & Travis for plaintif. 
George C. Green for defendant. 

CONEOR, J. The policy sued on in this action was issued 17 October, 
1921. According to its terms, a weekly premium of twenty-five cents 
was due and payable thereon on or before each Monday during its con- 
tinuance. I t  is provided in the policy that upon the failure of the 
insured to pay a weekly premium within four Mondays from the date 
on which it was due, the policy shall become void; however, should the 
death of the insured occur when any premium is in arrears not exceed- 
ing four Mondays, defendant will nevertheless pay the policy, subject to 
its conditions. 

The insured, Pattie Arrington, died on 30 March, 1926. Plaintiff 
contended that on 23 March, 1926, all premiums had been paid on the 
policy up to and including 8 March, 1926; that on said date insured, 
who resided in Halifax, N. C., sent by mail to defendant, at  its home 
office in Richmond, Va., a cashier's check for three dollars in payment 



N. C.] S P R I N G  TERM, 1927. 345 

of premiums then due and to become due thereafter up to and including 
12 April, 1926; that said check was accepted by defendant as such pay- 
ment and thereafter duly collected by defendant. 

Defendant contended that the last premium paid prior to the death 
of insured was due on 8 January, 1926. I t  admitted that it received 
the check for three dollars on 23 March, 1926, and thereafter collected 
same, but denied that i t  accepted the check or the proceeds of same in 
payment of premiums then due and to become due thereafter. I t  con- 
tended that it held said sum of three dollars in suspense in accordance 
with the provisions of the policy, and that after the death of insured it 
returned said sum to plaintiff. Plaintiff testified that he had declined 
to accept defendant's check for three dollars, as tendered to him. 

The first issue having been answered by the jury in  the affirmative, 
the policy had lapsed prior to the receipt of the check for three dollars, 
on 23 March, 1926, and was therefore void at the date of the death of 
insured; plaintiff, the beneficiary named therein, cannot recover on the 
policy unless defendant waived provisions of the policy relative to the 
time and manner in  which the premiums should be paid. 

Defendant excepted to the submission by the court of the second 
issue, and also to instructions in the charge to the jury with respect to 
said issue. I t  contends that there was no evidence upon which the jury 
could answer the said issue in the affirmative, and that the burden upon 
said issue being on plaintiff, it was error to submit said issue and to 
instruct the jury with respect thereto. 

There was evidence tending to show that the check for three dollars, 
payable to its order, was received by defendant on 23 March, 1926, and 
thereafter collected; that said check was accepted by defendant as an 
unconditional payment of all premiums due on the policy, from 8 March, 
1926, up to and including 12 April, 1926; that said check was sent by 
insured and received by defendant in  conformity with the course of 
dealing between them theretofore had with respect to the payment of 
premiums on said policy; that there was printed in the Premium 
Receipt Book, furnished by defendant to the insured, a notice to the 
effect that if premiums are paid when more than four weeks in arrears, 
they will be received by defendant, only on condition that insured is then 
in good health and sound bodily. There was evidence that insured mas 
in good health and sound bodily on 23 March, 1926, the date on which 
the check was received. The insured suffered a stroke of apoplexy on 
25 March, 1926, and died thereafter on 30 March, 1926. 

I n  Clifton v. Insurance Co., 1 6 8  N .  C., 499, Brown, J., says: "It is 
elemental law that the payment of the premium is requisite to keep the 
policy of insurance in force. I f  the premium is not paid in the manner 
prescribed in the policy, the policy is forfeited. . . . The insurer 
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may waive such conditions, and the unqualified, uncondit~ onal receipt of 
a past-due premium is a waiver." 

I n  Jfurphy v. Insurance Co., 167  N.  C., 334, Hoke, J., says: "I t  is 
also held by well considered cases on the subject here and elsewhere that  
this provision as to forfeiture, being inserted for the benefit of the com- 
pany, may be waived by it, and such a waiver will be considered estab- 
lished and a forfeiture prevented whenever i t  is  shown, as indicated, 
that  there has been a valid agreement to postpone payment o r  that  the 
company has so f a r  recognized an  agreement to that  effe1:t or  otherwise 
acted in  reference to the matter as to induce the policy-holder, in the 
exercise of reasonable business prudence, to believe that  prompt pay- 
ment is not expected, and that  the forfeiture on that  account will not 
be ik i s t ed  upon." 

A statement of the principle applicable in  this case in  the following 
words was approved by this Court in Pad  v. In.surartce Co., 183 
N. C., 159: 

"A course of action on the par t  of the insurance company which 
leads the party insured honestly to believe that  by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due con- 
formity on his part, will estop the company from inskting upon the 
forfeiture, though it might be claimed under the express letter of the 
contract.'' Coile v. Commercial Travelers, 161 N. C., 104; Ins. Co. v.  
Eggleston, 26 U.  S., 577; Ins. Co. v. Sortofi ,  96 U .  S., 234. 

Defendant's assignments of error cannot be sustained. There was no 
error i n  the submission of the second issue, or i n  the instructions of the 
court with respect to said issue. T h e  instructions are well supported 
by authoritative decisions of this Court. The judgment is  affirmed. 
There is 

N o  error. 

PEARL GILLIS, sr HER NEST FRIESD. V. TRANSIT CORPORATIOS 
OF NORFOLK. 

(Filed 16 March, 1927.) 
1. Pleadings-Negligence. 

Where damages are sought in an action on the ground of defendant's 
negligence, the fact of negligence must be so specifically alleged as to 
afford the defendant opportunity to reply, and a broad allegation of neg- 
ligence is insufficient. 

2. Segligtmce-Automobiles-Highways-Violation of Statutes--Causal 
Connection-Negligence Per Se. 

While it may be negligence per se to drive 2111 auto-rehicle on the won:: 
side of a public highway, and a t  a speed prohibited hy statute (Public 
Laws 1924. Extra Session, ch. 61, sec. a ) ,  the negligence lo be actionithlr 
must have a causal connection with the injury inflicted. 
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3. SwnsAccidenGDefense-Proximate Cause. 
Where a defense in an action to recover damages for the defendant's 

negligence is that the injury in suit was attributable to an accident, any 
negligence on the part of the defendant which was the proximate cause 
of the injury, will overthrow the defense set up. 

4. IrJegligencsAutomobiles-Statutes-Rul of the Road-Instructions 
-Substantial Compliance-Appeal and Error. 

An instruction as to the requirements of motor vehicles passing to the 
right of others met upon the public highways need not be in the esact 
language of our statute, Public-Local Laws of 1924, Extra Session, ch. 61, 
see. a, if when considered in connectiou with allegations of the complaint 
and evidence, it is in substantial compliance therewith. 

6. I)lamages-Negligenc~Instructions-JIi~iority-Parent and Child- 
Appeal and Error. 

An instruction as to the amount of compensatory damages ~ a s t ,  present 
and prospective, the plaintiff is entitled to recover, caused by the defend- 
ant's negligence, is erroneous that does not take into consideration the 
minority of the plaintiff, suing by her nest friend, without, evidence of 
the parent's emancipation of the child. 

APPEAL by defendant from Ward,  Xprcial Judge, a t  October Term, 
1926, of HALIFAX. 

George C.  Green for plaintiff. 
John IV. Hester and Travis & Traz*is f o r  defendants. 

XDAMS, J. The plaintiff brought suit to recover damages for per- 
sonal in jury  alleged to have been caused by the negligence of the defend- 
ant. She  introduced evidence tending to show that  about 8 p.m. on 
12 June ,  1926, she was going from Halifax to  Weldon in a Dodge sedan 
owned by her father and driven by another; that  her father and her 
brother were on the front seat with the driver and that  she, Mrs. Marks, 
and two others occupied the seat in the rear ;  that  the car passed over 
a bridge and came to a stop on the right side of the road;  and that  the 
defendant's bus, moving i n  the opposite direction, came round the curve 
a t  the rate of forty or forty-five miles an  hour, struck the car, hurled i t  
against the bridge, and injured the plaintiff. 

There was evidence for the defendant tending to show that  the speed 
of the bus, when approaching the bridge, did not exceed fifteen miles an  
hour;  that  the driver had the bus under control, gave the usual signals 
and observed due care; that  the sedan came down the opposite hill very 
rapidly, ran  upon the bridge "more than midway the  road," lurched, 
swerved toward the other side, and caused the collision. 

There was no plea hf contributory negligence, and the two issues of 
negligence and compensatory damages mere answered in  favor of the 
plaintiff, for whom judgment was accordingly given. 
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With respect to negligence the allegations are these: (1) "When the 
car in  which the plaintiff mas riding had crossed the second branch 
between Weldon and Halifax, known as Dry Pond Branch, the car 
stopped on the extreme right-hand side of the highway to await the pass- 
ing of the bus of the defendant, which was approachtng at a rapid and 
unlawful rate of speed, to wit, between 40 and 45 miles per hour; (2)  
that the defendant's bus was being driven at an unlawful rate of speed 
and was negligently, wantonly and recklessly driven into the car in 
which the plaintiff was riding, wrecking the car and injuring the plain- 
tiff; ( 3 )  that the defendant was guilty of gross, wilful, criminal and 
wanton negligence and was utterly and criminally indifferent to the 
rights of the plaintiff ." 

An allegation of negligence must be sufficiently specific to give infor- 
mation of the particular acts complained of ;  a general allegation with- 
out such particularity does not set out the nature of the plaintiff's de- 
mand sufficiently to enable the defendant to prepare his) defense. Con- 
l ey  v. R'. R., 109 N. C., 692; Lassiter v. Roper, 114 N. C., 17. Under 
this principle the only specific allegations of negligence are that the bus 
was driven at an unlawful rate of speed and on the wrong side of the 
road at the time of the collision. As to the latter allegation this instruc- 
tion was given the jury: "If a person in operating a motor vehicle hits 
another car or person to the left of the center of the road in the direc- 
tion he is going, that of itself is negligence, irrespective of the speed of 
the car." The appellant excepted. The instruction was not given in  the 
terms of the statute, but when considered in  connection with the allega- 
tions and the evidence, we cannot say that i t  constitutes reversible error. 
The amended statute is: "That all operators of motor vehicles on the 
public roads, in meeting a motor vehicle in operation, shall pass on the 
right of the road in such a manner that all said vehicles, and the load 
thereof, shall be on the right of the center of the road." Public Laws 
1924, Extra Session, ch. 61, sec. a. The breach of a statute is negligence 
per se, but there must be a causal connection between the disregard of 
the statute and the injury inflicted. Ledbetter v. Englzsh, 166 N. C., 
125. After giving the foregoing instruction and referrin,g to the statute 
regulating the rate of speed, the judge properly instructed the jury as to 
negligence in each respect and applied the doctrine of proximate cause 
to each phase of the alleged negligence. 

The eighth exception is without merit. The first part of the instruc- 
tion to which it is addressed has reference to the question whether the 
collision was an accident, and lays down the implied proposition that it 
was not an accident if the defendant was negligent in m y  particular, 
which is correct; and the second part is addressed to the sole negligence 
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of the driver of the Dodge car. I f  the collision was due solely to his 
negligence, of course it was not due to any negligence on the part of the 
defendant. So with respect to exceptions 15% and 17. 

The appellant says the trial court failed to tell the jury that in order 
to recover the plaintiff must prove the particular acts of negligence set 
out in the complaint; but the evidence points only to the two phases 
alleged in the complaint, and we do not see that the jury could have 
been misled in this respect. Besides, the issue was confined to "the negli- 
gence of the defendant as alleged in the complaint." The instruction 
concerning "any degree of causal negligence" is sustained in Earwood v. 
R. R., 192 N. C., 27, and White v. Realty Co., 182 N .  C., 536. 

The appellant complains that the jury was not instructed to answer 
the issue as to negligence in the negative unless it was found that the 
sedan had stopped on the right hand side of the road and was struck by 
the bus while in  that position. There was evidence tending to show 
that the car had stopped, also that i t  was slowly moving; and para- 
graphs 3 and 4 of the complaint are sufficient to cover these two phases 
of the evidence. The instruction was therefore properly refused. 

There was error, however, in the instruction as to the measure of 
damages. At the trial two other suits were tried with the one now 
under consideration, one being that of Jennie S. Marks. The instruc- 
tion complained of was as follows: "The measure of damages which I 
will lay down to you controls the second issue (as to the compensatory 
damages of Mrs. Marks) and the fifth issue (as to the compensatory 
damages of the plaintiff), because the measure of damages is the same 
in  each case. I f  either of these plaintiffs is entitled to recover 'at all she 
is entitled to recover one compensation in a lump sum for all damages, 
past and prospective, which are the immediate results of the negligence 
of the defendant. These are said to embrace loss of bodily or mental 
powers, suffering both body and mind, decreased capacity for labor, loss 
of time, medical expenses, and nursing expenses." 

The plaintiff is a minor, and there is no evidence of her emancipation, 
but the jury was permitted to consider as an element of damages for 
the injury suffered both her loss of time and her diminished earning 
capacity during her minority. A statement of the opposite principle 
with citation of autho+ities is given in  Shipp v. Stage Lines, 192 N. C., 
475. For this error there must be a 

New trial. 
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A. T. GRIFFIS JIANUFACTURING COMPAST v. T. B. RRAT ET AL. 

(Filed 16 March, 19X.) 

1. Evidence-Telephone anversations-Principal and Agent-Repre- 
sentations. 

In order to bind an alleged partnershi11 for a contract of purchase 
made by a supposed copartner by telephone, it is necessary to identify by 
the voice of the party speaking and representing himself' to be a member 
of the firm, when sole reliance is made thereon; and evidence that the 
witness was uncertain thereof, but that the speaker representing himself 
as such, is alone insufficient to take the case to the jury. 

2. Mechanics' Liens-Liens-Municipal Corporations-Ca~ntracts-Princi- 
pal and Agent-Evidence. 

A material furnisher to a subcontractor, who has used the material in 
the construction of a public school buildinq, can acquire no lien on the 
building, and where'the contractor has been found by the verdict of the 
jury not to be liable, the materialmnn cannot recover the amount with- 
held by the school board in settlement with the contractor on account of 
the pendency of the litigation, on the g ro~~nd  that the material was so 
used. 

CIVIL ACTION, before Cronwzcr, J., a t  August Term, 1926, of 
CHATHAM. 

The  plaintiff sold material for a public school building in  Siler City. 
The  defendant, T. B. Bray, and others compose the board of education 
of Chatham County, and the defendant, C. N. Bray,  is chairman of the 
board of school trustees of Siler City. 

The  evidence tended to show that  the material was shipped to the 
North State Covering Company and not to the contractors, Hancock 
& Davis, but the contention of the plaintiff was that  E. F. Eure,  who 
was trading as the Kor th  State Covering Company, bought the material 
as agent for the contractors, Hancock & Davis. The  agency of E u r e  
was denied by the  contractors. T h e  evidence fur ther  showed that  the 
school board retained in i ts  possession the sum of $1,350.32, which was 
the balance due on plaintiff's claim. 

The  following issue was submitted to the jury:  
What sum, if any, are the defendants, ~ a n c b c k  8: 'Davis, indebted 

to the plaintiff, A. T. Griffin Manufacturing Company? 
The  jury answered the issue, No. 
Judgment was thereupon entered in  favor of the defendant, and the 

plaintiff appealed. 

Siler & Barber and Dickinson & Freeman for plaintiff. 
C. R .  Wheatly,  and Ruark & Fletcher for defendants. 
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BROGDEN, J. What is  the law with respect to the admissibility and 
competency of telephone conversations ? 

The question of laiv raised by the record is based upon the following 
excerpt from the record : 

"In regard to the telephone conversation with Hancock Bt Davis 
about some of this material, go ahead and state what happened?" 

(A). "I had a phone call, and a gentleman that said it was Mr. 
Davis, and whose voice I had no right to doubt, said to ship himv-the 
defendants, Hancock and Davis objected on the ground that the witness 
had not qualified as being familiar with Mr. Davis' voice, whereupon 
the witness, upon being further questioned, stated-'(I think I had met 
Mr. Davis the first time in  May of that year, and I had heard him talk 
quite a bit. I would not say that I would know his voice over the tele- 
phone. Whoever it was at  the other end of the phone said he was Mr. 
Davis, and he further identified himself by saying that he was of the 
firm of Hancock & Davis. There was nothing about his voice that led 
me to believe that it was any other person than Mr. Davis and I think 
it was he." 

"The courts of justice recognize the useful intercommunication in 
modern life of the telephone. They are now installed in  almost every 
home and place of business. They have become a necessity, as a medium 
to the conduct of business." Clarlcson, J., in Sanders v. Grifin, 191 
N. C., 450. Dean Wigmore in  his Treatise on Evidence, 2 ed., sec. 2155, 
declares : "It is generally conceded that a person may be recognized and 
identified by his voice if the hearer is acquainted with the speaker's 
roice. . . . No one has even contended that, if the person first call- 
ing u p  is the very one to be identified, his mere purporting to be h is 
sufficient, any more than the mere purporting signature of A to a letter 
would be sufficient." 

The same principle is declared in  Atlantic Coast Realty Co. v. Rob- 
ertsm, Exrs., 135 Va., 247, as follows: "So fa r  as the rule has been for- 
mulated, it is that they are (telephone conversations) governed by the 
same general rules of evidence which govern the admission of oral 
statements made in  original conversations, except, of course, that the 
party against whom the conversation is sought to be used must be identi- 
fied; but the identity of the other party to the conversation may be 
established either by direct or circumstantial evidence." Lumber Co. v. 
A s k m ,  185 N. C., 87. 

The whole question, therefore, resolves itself into the inquiry as to 
whether or not there was sufficient identity of Mr. Davis to render the 
conversation competent and admissible as against him. 

The plaintiff testified: "I could not say that I would know his voice 
over the telephone. Whoever it was a t  the other end of the phone said 
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he was Mr. Davis, and he further identified himself by saying that he 
was of the firm of Hancock & Davis." 

We are of the opinion that the evidence was inadmissible and properly 
excluded from consideration by the jury, for the reason that there was 
not such identity of the party charged with liability as contemplated 
by law. 

The plaintiff contends, however, that the contractors, Hancock 81 
Davis, should be held liable at all events, bwause the material was actu- 
ally used in  the building. The record does not disclose that any surety 
bond was given for the performance of the contract as required by C. S., 
2445 and amendments thereto. Under the decisions of this Court no 
lien could be acquired upon the school building, and, as no bond was 
given, the plaintiff's remedy is against the contractors, Ilancock 8: Davis, 
or E .  F. Eure, trading as North State Covering Company, to whom the 
material was sold. Warner v. Halyburton, 187 N.  C., 414; hTo7and v. 
Trustees, 190 N. C., 250; Robinson Mfg. Co. v. Blalock, 192 N. C., 407. 

The liability of Hancock & Davis, the contractors, was submitted to 
the jury and the jury has answered the issue against the plaintiff. Eure, 
trading as North State Covering Company, was not a party to the 
action, and we discover no error in  the trial of the cause. 

No error. 

MATTIE J. GILLIKEN, EXECUTRIX, ET AL. v. GEORGE D. SORCOJI ET AL. 

(Filed 16 March, 1!)27.) 

Removal of Causes-Transfer of Cause-Local PrejudiceCourts-Dis- 
cretion-Appeal and Error. 

Where a party moves for the removal of a cause to another county 
than the one in which it had been brought, upon the grounds that he 
cannot obtain a fair and impartial trial therein, C. S., 471, 472, and upon 
affidavits filed therein that the case had been generally discussed and 
that the movant could not proceed therein and obtain tin impartial trial, 
upon which the judge so finds the facts. the order removing the case 
according to the requirements of the statute is within his sound discre- 
tion, and not reviewable on appeal, though he further states in his order 
that his findings were based on his personal .observation. 

CIVIL ACTION, before Stack, J., at December Term, 1926, of OARTERET. 
This was a civil action instituted for the purpose of setting aside a 

deed made to the defendant by the testatrix of the plaintiff. I n  apt 
time a motion for removal was made by the plaintiff .upon the ground 
that "a fair and impartial trial of the action cannot be had in Car- 
teret County." Affidavits were filed by botJh parties to the controversy, 
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and at the hearing upon the motion the following judgment was ren- 
dered, removing the case to Craven County: 

"This cause, by consent of the parties, coming on to be heard in 
Greene County, and being heard upon the plaintiffs' and defendants' 
affidavits to remove the case to another county, the court finds that there 
are probable grounds to believe that a fair and impartial trial of the 
action cannot be had in  Carteret County, and the court came to this 
conclusion upon personal observation during his term of court there and 
while trying two causes between these parties, to wit, Gilliken, Norcom 
et al., concerning personal property and Gilliken and Norcom, etc., con- 
cerning real estate; and it is found as a fact that the surrounding cir- 
cumstances are such and the court is of the opinion that a fair and 
impartial trial cannot be had in Carteret County: 

I t  is further found as a fact that the case has been discussed to such 
an extent that i t  would be difficult to find a sufficient number of jurors 
who have not formed an opinion in the cause, and in order that the 
ends of justice would be promoted by the change, it is, therefore, ordered, 
considered and adjudged that the cause be removed to Craven County 
for trial, State of North Carolina, and that the clerk of the court of 
Carteret County send the original papers and a certified copy of this 
order to Craven County, and that further ~ r o c e e d i n ~ s  be had according 
to law.)' 

A b m e t h y  & Abernefhy, M.  Leslie Davis and Ward & Ward for 
plaintiff. 

C. R. Wheatley and J .  F. Duncan f o r  defendant. 

BROQDEN, J. IS an order of removal upon the ground that a party 
cannot secure a fair and impartial trial reviewable in  the Supreme 
Court ? 

The plaintiff asked for removal of the cause under C. S., 471 and 
472. Affidavits were filed in behalf of plaintiff, reciting in substance 
that the case had been discussed generally in Carteret County to such an 
extent that "the whole population have formed or expressed an opinion 
one way or the other." A large number of affidavits were filed in be- 
half of defendants, contradicting and controverting the affidavits filed 
by the plaintiff and asserting that a fair trial of the cause could be had 
in the county in which the action was instituted. The order of removal 
recites: "The court finds that there are probable grounds to believe that 
a fair and impartial trial of the action cannot be had in Carteret 
County, and the court came to this conclusion upon personal observa- 
tion during his term of court there while trying two cases between these 
parties.'' The statutes upon which the motion is based contemplates 
that affidavits for removal must "set forth particularly in detail the 
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ground of the application." The rule of law governing motions for 
removal for the causes specified, is thus declared in  Pl~illips v. Lentz, 
83 N .  C., 240: "The distinction seems to he where there are no facts 
stated in the affidavit as grounds for the removal, the ruling of the court 
below may be reviewed; but where there are facts set forth, their suffi- 
ciency rests in the discretion of the judge and his decision upon them 
is final." S.  v. Smarr, 121 N .  C., 672; S. v. Turner, I43 N .  C., 641; 
Garrett v. Bear, 144 N.  C., 23; Oettinger v. Live Stock Co., 170 N .  C., 
153; Byrd v. Spruce Co., 170 N. C., 429. 

I n  Oettinger v. Live Stock Co., s u p ,  the rule was declared to be: 
"The Supreme Court will not review the denial of the Superior Court 
judge of a motion to remove for the convenience of witnesses or for that 
the ends of justice will be promoted." To the same effect is the rule 
declared in Byrd v. Spruce Co., supra, Jz~stice Allen observing: "The 
motion to remove the action for trial to another county i n  the interest of 
justice was addressed to the discretion of the court and is not review- 
able." 

Applying these rules of law, it appears from the record that, while 
the judge stated in the order of removal, "the court cam,: to this conclu- 
sion upon personal observation," etc., yet the order of removal further 
recites "and it is found as a fact that the surrounding circumstances are 
such and the court is of the opinion that a fair and impartial trial can- 
not be had in Carteret County." I t  is further found as a fact,'(that the 
case has been discussed to such an extent that it woubi be difficult to 
find a sufficient number of jurors who have not formed an opinion in the 
cause," etc. 

I t  is apparent, therefore, that the trial judge found sufficient facts to 
warrant the removal and that sufficient facts appeared in the affidavits 
to support the finding and order. The judgment is 

Affirmed. 

E. H. AND M. I?. WALLER r. C. A. DUDLEY, JH. 

(Filed 16 March, 1927.) 

1. Appeal and Error--Time Agreed for Settlement Of Case-Rules of 
Courtcorder of Cour-ertiorari-350tions. 

Where the parties to an action have agreed, or the judge at their re- 
quest has allowed an extension of time for service of case and counter- 
case, etc., that will prevent its being docketed in the time prescribed by 
Rule 5, regulating the docketing of appeals, and consequmtly no case has 
been get settled by the trial judge, appellant's motion in the Supreme 
C'ourt for a writ of certiorari mill be denied. 
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2. Supreme Court--Certiorari-Discretion-Appeal and Error-Rules of 
Court-Practice. 

The granting or refusal of a motion for a certiorari to bring up a case 
to the Supreme Court for review, when not contravening the fixed and 
uniformly applied rules of the Court, is within the discretion of that 
Court. 

MOTION for c e r t i o r a r i  to have case brought up from LENOIR Superior 
Court and heard on appeal. 

Shaw & J o n a s  f o r  de fendan t ,  m o v a n t .  

STACY, C. J. This was an action in trespass to recover damages for 
an alleged wrongful cutting of plaintiff's timber. A question of bound- 
ary being involved, the cause was referred under the statute to Hon 
D. M. Clark, who found the facts and reported same, together with his 
conclusions of law, to the court. I n  said report, the dividing line between 
the lands of the plaintiffs and the defendant was established and the 
plaintiffs awarded $796 as damages for the wrongful cutting of their 
timber by the defendant. On exceptions duly filed and demand for a 
jury trial, issues were submitted at the November Term, 1926 (which 
convened 9 November and continued for two weeks), Lenoir Superior 
Court, Ron. W. A. Devin, judge presiding, and answered as follows: 

''1. Did the defendant trespass upon the lands of the plaintiffs and cut 
and remove therefrom cord wood and timber trees as alleged? Answer: 
Yes. 

"2. I f  so, what damages, if any, are plaintiffs entitled to recover? 
Answer : $450.00." 

From a judgment on the verdict in  favor of plaintiffs, the defendant 
gave notice of appeal to the Supreme Court. By consent of counsel and 
by order duly entered in the cause, the defendant was allowed sixty days 
within which to prepare and serve statement of case on appeal, and the 
plaintiffs were allowed sixty days thereafter to file exceptions or counter 
statement of case. This application for c e r t i o r a r i  was made 8 March, 
1927, for the reason "that said case on appeal has not yet been settled." 

The defendant served his statement of case on appeal 19 January, 
1927, and it 'does not appear that the plaintiffs have filed any exceptions 
or counter statement of case, the time for doing so not having expired 
when the motion for c e r t i o r a r i  was made in  this Court. There is noth- 
ing on the record to suggest the necessity of any unusual time in pre- 
paring the case bn appeal. 

Under our settled rules of procedure an appeal from a judgment ren- 
dered prior to the commencement of a term of the Supreme Court must 
be brought to the next succeeding term; and, to provide for a hearing in 
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regular order, it is required that the same shall be docketed here four- 
teen days before entering upon the call of the district to which it 
belongs, with the proviso that appeals in civil cases (but not so in 
criminal cases) from the First, Second, Third and Fourth Districts, 
tried between the first day of January and the first Monday in  Feb- 
ruary, or between the first day of August and the fourth Monday in 
August, are not required to be docketed at  the immediately succeeding 
term of this Court, though if docketed in time for hearing at said first 
term, the appeal will stand regularly for argument. Rule 5, vol. 192, 
p. 841. 

We again call the attention of the profession to the fact that the 
rules appeals are mandatory-and not directory. The Court 
has not only found it necessary to adopt them, but equally necessary to 
enforce them and to enforce them uniformly. Finch. v. Comrs., 190 
. C., 154. The single modification sanctioned by the decisions is that 
where, from lack of sufficient time or other cogentreason, the case is not 
ready for hearing, it is permissible for the appellant, within the time 
prescribed, to docket the record proper and move for certaoram', which 
motion may be allowed by the Court in its discretion, o:n sufficient show- 
ing made, but such writ is not one to which the moving party is entitled 
as a matter of right. S. v. Farmer, 188 N. C., 243. 

Nor is the situation bettered when the time for serving statement of 
case on appeal and exceptions thereto or counter statement of case is 
enlarged by order of the judge trying the case as he is authorized, in his 
discretion, under C. S., 643, as amended by chapter 97, Public Laws 
1921, to do, for this statute gives him no more authority to abrogate the 
rules of the Supreme Court than litigants or counsel would have to 
impinge upon them by consent or agreement. Coope~m v. Comrs., 184 
X. C., 615, 

For the convenience of counsel, litigants and the Court, a fixed sched- 
ule is arranged for each term and a time set apart for the call of the 
docket from each of the judicial districts of the State. The calls are 
made in  the order in which the districts are numbered. I t  can readily 
be seen, therefore, that, unless appeals are ready for itrgument during 
the time allotted to the district from which they came, it necessarily 
works a disarrangement of the calendar, and this not infrequently 
results in delay and sometimes in  serious inconvenience. The work of 
the Court is constantly increasing, and, if i t  is to keep up with its 
docket, which i t  is earnestly striving to do, an orderly pi-ocedure, marked 
by a strict observance of the rules, must be maintained. When litigants 
resort to the judiciary for the settlement of their disputes, they are 
invoking a public agency, and they should not forget that rules of pro- 
cedure are necessary, and must be observed, in order to enable the courts 
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properly t o  discharge their  duties. Battle v. Mercer, 188 N.  C., 116. 
The rules have been revised and  annotated a n d  are republished i n  t h e  
192nd Report .  

I t  will be observed t h a t  t h e  defendant  i n  t h e  present case b y  agreeing 
to such a long extension of t i m e  a n d  by  tak ing  practically t h e  f u l l  s ixty 

days allowed to h i m  f o r  p repar ing  a n d  serving his s tatement  of case on  
appeal,  thereby p u t  i t  ou t  of his power to  have t h e  case ready f o r  
hear ing  as required by  the  rules  of t h e  Supreme Court .  Like situations 

were presented i n  t h e  recent cases of Trust Co. v. Parks, 1 9 1  K. C., 
263, a n d  Finch v. Comrs., 190  N. C., 154, where s imilar  motions were 

denied. See, also, S. v. Surety Co., 192  N. C., 52. 
Certiorari disallowed. 

J. W. ELLIS, ADMINISTRATOR OF BENNIE HIGHTOWER ELLIS, r. THE; 
CAROLINA POWER AND LIGHT COMPANY. 

(Filed 16 March, 1927.) 

Upon a motion a s  of nonsuit under our statute the evidence is to be 
taken in the light most favorable to the plaintiff, with every reasonable 
intendment, and every reasonable inference to be drawn therefrom. 

2. Negligenoe-Electricity-Dangerous Instrumentalities. 
Those who furnish electric light and power are  held to  a high degree of 

care, commensurate with the dangerous character of the instrumentality 
in the erection and inspection of the poles and wires carrying a deadly 
current of electricity, which they transmit and furnish to  the public for 
compensation. 

3. Evidence - Negligence - NonsuitInstruction~~Electricit  j-Da11ger- 
ous Instrumentalities. 

Evidence that the 9-year-old intestate of plaintiff found dead with 
the uninsulated end of the defendant electric company's live wire in his 
hands; that this was on an abandoned side line connected with the main 
line carrying a deadly voltage, and ran some fifteen feet from a fre- 
quented pathway used by the family of the intestate, which the intestate 
had used on this occasion in going home from Sunday school; that on 
prior occasions these wires had shocked others, and the defendant should 
have known thereof by reasonable inspection, and that  close to the place 
where the intestate's hands had clasped the deadly uninsulated wire there 
was a glass insulator around which the wire had been wrapped, and 
which was on a rotten cross-arm that  had been supported by the pole, is 
held sufficient to  take the case to the jury upon the defendant's motion 
as  of nonsuit, and to deny its request for a peremptory instruction in its 
favor upon the issue of actionable negligence. 
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APPEAL by defendant from Cranmer, J., and a jury, at  September 
Term, 1926, of JOHXSTON. NO error. 

Necessary facts stated in the opinion. 

Wellons & Wellons for plaintiff. 
W. L. Currie, Pou & Pou and Abell d Shepnrd for defendant. 

CLARICSOX, J. This is an action for actionable negligence brought by 
plaintiff, administrator of his son, Bennie, against defendant for caus- 
ing his son's death, he being electrocuted by coming in contact with a 
lire wire belonging to defendant company. 

The issues were the usual ones in a case of this kind. All were an- 
swered in plaintiff's favor and damages awarded. 

The sole question presented by the defendant's assignments of error 
in this appeal is:  Whether or not his Honor erred in refusing to grant 
defendant's motion to nonsuit at  the close of plaintiff's evidence, and 
again at  the close of all the evidence, and in refusing to grant defend- 
ant's prayer for peremptory instruction that the jury should answer the 
issue as to defendant's negligence "No." 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. 

The material facts are:  The State had moved its St,ite School for the 
Blind from inside to the outskirts of Raleigh, near Pullen Park. The 
grounds, although somewhat rough and rocky, all the underbrush had 
been cut out. Into these grounds and grove defendant power company 
ran a switch line from its main line to furnish electricity to the persons 
and companies that had contracted to construct the buildings. The 
side line was put into the school grounds about 1917, when a contract 
was made to build three buildings, then the World War came on. I n  
May, 1923, a gymnasium and swimming pool was being built on the 
school grounds, but the power line was not being used at  the time and 
had not been used for six or eight months. The power was transmitted 
in the open school grounds on three poles, in the urmal way. J. W. 
Ellis, the father of Bennie, had been living in  a house on the grounds 
about a month and a half before the killing and was working on the 
farm. The switch line ran near the house plaintiff was living in and 
went up in the school grounds in the grove. The bo<y was killed near 
the pole between the pole the transformer was on and the main line. 
W. R. Hart,  who was excavating for the swimming pool, caused a stump 
to be blown up and a part of it came down between ihe two poles and 
cut the wires in two and they fell on the ground. This was Thursday, 
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3 Nay. After this, Mr. Hart,  with some gloves on his hands, and on 
a horse, tied the wires back 12 or 1 5  feet above the ground, in order to 
get around that pole with his teams. The wires were 30 or 40 yards 
from the gymnasium where the swimming pool was located. Workmen 
noticed the wire being down on the side of the pole in passing. On 
Saturday, about 10 o'clock a.m., a nrgro marl working with other hands, 
passing in some way got knocked down and shocked by the wire, "the 
negro 'staggered' around there." 

The pole where the plaintiff's son was electrocuted was about 100 
feet from the transformer pole. There were no weeds or undergrowth 
around the pole where he was killed. On Sunday, 6 May, about 9 
o'clock in the morning, plaintiff's son, Bennie, about 9 years of age, 
went to Sunday school. On his way he had to pass the death place, 
which was about 60 to 75 yards from his home. On his way he went 
along a pathway, 1 2  or 15 feet from the live wires hanging down on 
the ground and the ends 6 or 7 inches uninsulat~d. After Sunday school 
he started back to his home. About 11 o'clock he was found lying three 
feet from the pole dead, with the end of the wire uninsulated in his 
right hand. There were two wires down, one small one and one large 
one, he had the larger one in his hand. The wires were hanging down 
from the top of the cross-arm position of the power line pole, and both 
of the wires were on the ground. The end of the wire, for 6 or 7 inches, 
was not insulated; this end the boy had in his hand. The other wire 
that was on the ground was attached to the end, a pin with glass on it, 
and the wire was fastened around the glass; 6 or 7 inches of the wire 
was beyond the insulation. The cross-arm that had been on the trans- 
former pole was lying on the ground at the foot of the pole. "It was 
rotten and the pins had fallen out. There was one pin on one of the 
mires, and the rest of the pins had fallen out of the arm on the ground, 
and was lying around the arm." Something like half an hour after the 
boy was found electrocuted the power was cut off. A witness testified 
that he "could hear the meat frying in his hand," as he lay on the 
ground dead with the wire in his hand. The negative evidence was 
that no one was ever seen to repair or inspect the line. 

Was there sufficient eridence-more than a scintilla-to go to the 
jury? I n  our opinion there was. 

From the evidence, the place where the death occurred was on the 
uew grounds of the State School for the Blind. These grounds had 
been cleared up and three buildings erected on it. Plaintiff and his 
family, including the boy that was killed, was living in a house on the 
grounds, and laborers with their teams mere working on the grounds. 
The defendant company had not used this side-line for 6 or 8 months, yet 
this dead end mas heavily charged with electricity, by infereuce some 
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2300 voltage-sufficient to kill. The wires so charged were lying on the 
ground for several days within 12 or 15 feet from the path leading to 
and from plaintiff's home. A negro was knocked down by the live wire 
on Saturday before the young boy was electrocuted on Sunday, in the 
presence and well known to the workmen. Lying on the ground was 
the glass on which was the wire heavily charged, near the pathway; 
this, as a matter of common knowledge would attract a child and the 
natural consequence to pick it up. 

Under the facts and circumstances of this case. we think there was 
sufficient evidence of negligence, more than a scintilla, to be submitted 
to the jury, and no evidence of contributory negligence, 

I n  Graham v.  Power Co., 189 N. C., at  p. 381, we gave a synopsis 
of the decision in Haynes v.  Gas Co., 114 N. C., 203, as follows: "In 
Haynes v. Gas Co., 114 N.  C., 203, Burwell, J., i t  was hl:ld that John W. 
Haynes, about 10 years of age, who was 'a very healthy, intelligent, moral 
and industrious boy, well educated for his age,' who was killed by tak- 
ing hold of a 'live wire,' on or near the sidewalk over which he was 
passing in the city of Raleigh-the principle of res ipsa loquitur applied. 
' A  complete prima facie case of negligence was made out,' . . . and 
'we are clearly of the opinion that there was no evidcmce of contribu- 
tory negligence.' " 

I n  the Haynes ca.se, the live wire was on or near the sidewalk; here 
it was in open grounds near a pathway accustomed and necessary to be 
traveled for ingress and egress. 

"The owner or operator of an electric plant is bound to exercise a 
reasonable degree of care in erecting pole lines, selecting appliances, 
insulating the wire wherever people have a right to go and ar0 liable to 
come in contact with them, and in maintaining a system of inspection 
by which any change which has occurred in the physical conditions sur- 
rounding the plant, poles, or lines of wire, which would tend to create 
or increase the danger to persow lawfully in pursuit of their business 
or pleasure, m a y  be reasonably discovered. I t  would 'hardly do to say 
that the defendant can only be required to exercise due diligence after 
it received notice of any defect in its appliances or of any change in  the 
physical conditions surrounding them, for this would be placing a pre- 
mium upon negligent ignorance." (Italics ours.) Bourke v. Butte 
Elec. & Power Co., 33 Mont., 267, 83 Pac., 473. See TacEett v. Hen- 
derson, 12 Cal. App., at p. 663. 

I n  Love v.  Power Co., 86 W .  Va., at  p. 397, citing numerous authori- 
ties, it is held: "A company maintaining electric lines over which a cur- 
ren, of high voltage is carried is bound to exercise the necessary care 
and prudence to prevent injury at  places where others have the right to 
go either for work, business or pleasure." 
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ELLIS a. POWEB Co. 

I n  B a t o n ,  v.  Public-Service Corp., 165 N. C., at  p. 356, Brown, J., 
said: "It is well settled by the decisions of this and other courts that 
those who deal in electricity, and furnish it for use, are held to the 
highest degree of care in the maintenance and inspection of their wires 
through which the electric current passes." 

I t  is said in Alabama City G. & A. Ry. Co. v. Appleton, 54 Sou. Rep. 
(Ala.), p. 640: "It is also the duty of such company to make reasonable 
and proper inspection of its appliances. This duty does not contem- 
plate such inspection as would absolutely forestall injuries. Whether 
in a given case the duty to inspect, as reasonable care, prudence and 
foresight would suggest, has been performed is a question for the jury 
to determine under all the facts and circumstances of the event. 1 Joyce, 
see. 438B, and notes thereto." 

"The danger is great and care and watchfulness must be commensu- 
rate to it." Haynes v .  Gas Co., supra. 

"In Ins. Co. v. Boone, 95 U .  S., 117, it is said: 'The proximate cause 
is the dominant cause, not the one which is incidental to that cause, its 
mere instrument, though the latter may be nearest in place and time t6 
the loss. . . . The inquiry must always be whether there was an 
intermediate cause disconnected from the primary fault and self-operat- 
ing, which produced the injury.' Inge v. R. R., 192 N. C., at  p. 530. 
'A cause that produced the result in continuous sequence and without 
which it could not hare occurred, and one from which any man of 
ordinary prudence could have foreseen that such a result was probable 
under the facts as they existed. Ramsbottom v. R. R., 138 N. C., 38.' 
Lea 21. Utilities Co., 175 K. C., at  p. 463. I n  Hudson v. R. R., 176 
N. C., p. 492, Allen, J., confirming the above rule, says: 'To which we 
adhere, with the modification contained in Drum v. Miller, 135 N .  C., 
204, and many other cases, that it is not required that the particular 
injury should be foreseen, and is sufficient if it could be reasonably 
anticipated that injury or harm might follow the wrongful act.' 
DeLaney c. Henderson-Gilmer Co., 192 N. C., 647." Clinard v. Elec- 
tric Co., 192 N. C., at p. 740. 

I t  may not be amiss to note that the Haynes case, so ably written by 
Jusfice Burwell, one of the greatest of this Bench, is quoted over the 
nation as a leading case in regard to the duty and measure of care 
resting on and required of electric companies. Those who are engaged 
in the electrical business are held by the courts to the highest degree of 
care in the manufacture, distribution, maintenance and inspection. 

Lying on the ground, almost in the frequented path that the young 
lad, 9 years old, had to travel to and from his home, was this invisible, 
deadly live current in the wire, within 6 or i inches from its end unin- 
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sulated. This deadly wire was taken hold of by the young lad and pro- 
duced instant death-2300 roltage. I t , l a y  there, perhaps several days, 
like a serpent. The rattle-snake warns its victim, but not so with this 
subtle, invisible and death-producing power. I t  is a matter of common 
knowledge that  this wonderful force is of untold benefit to our indus- 
trial life. Electric power is a n  industry-producing agency, and the 
hydro-electric development has been one of the greatest factors in the 
State's progress, and especially i ts  industrial expansion. Every legiti- 
mate encouragement should be given to its manufacture and distribu- 
tion for use by public utility corporations, manufacturing plants, homes 
and elsewhere. On the other hand, the highest degree of care should be 
required in  the manufacture and distribution of this deadly energy and 
in the maintenance and inspection of the instrumentalities and appli- 
ances used in  transmitting this invisible and subtle power. 

The charge of the court below is not in  the record. The presumption 
is that the court below charged fully the law applicable to the facts. 

The matter has been discussed recently by this Court and numerous 
cases are cited in  GraJlam v. Power Co., supra. ,211 interesting case 
has been recently written by Whitfield, J., Sfarke zl. Lloltzclaw, 105 
Sou. Rep. (Fla.)  ( 2 5  July,  1923), p. 330, citing authlxities applicable. 

For  the reasons given, there is 
No  error. 

R'OIITH CAROLINA RAILROAD COMPAKP v. C. D. STORY, SHERIFF OF 

ALAMAKCE COUNTY, XORTH CAROLIRA, A N D  P. 31. KI\:G. ADMIXISTRATOR 
OF JIAGGIE BARBER, DECEASED. 

(Filed 16 March, 1927.) 

1 .  ~Judgments-Railroads-Carriers-War--Execution--Res Judicata. 

The Federal Control Act of 29 August, 1916, does not forbid a judg- 
ment being taken against a carrier for injury caused by its negligent act 
in the operation of its railroad by the Government during war conditions. 
I~nt only an esecution and lery against its ~ r o ~ e r t y ,  which cannot take 
]?lace nntil after judgment. and this cannot be consideiwl as t'r.u jrrdicntn 
in the action in which the judginrnt agiinst the carrier had I ~ P I I  lam- 
tleretl, the remedy being ~nltler the Frder:il Statute of 1W0. 

2. Cou~.ts-Railroads-Wa-Federal Courts. 
The decision of the Supreme Court of the Cnited States is co~~trolling 

over that of the State court upon the issuance of lery  and esecution 
against the property of a railroad, under a judgment rendered as to the 
time the railroad was in control of the government :IS a war measure. 
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APPEAL by defendants from Bryson, J., at March Term, 1927, of 
GLTILFORD. No error. 

Facts: On 21 March, 1921, P. X. King, as administrator of Maggie 
Barber, recovered a judgment for $2,500 in the Superior Court of Guil- 
ford County, against the North Carolina Railroad Company for the 
negligent killing of his intestate. This judgment not being paid, the 
said administrator on 8 February, 1922, brought an action upon this 
judgment in said Superior Court, and at  April Term, 1922, said court 
rendered judgment in his favor against the defendant therein (the 
present plaintiff) for $2,595.65, interest and costs. The North Carolina 
Railroad Company appealed from said judgment to this Court where, 
on 29 December, 1922, i t  was affirmed (184 K. C., 442). There was 
nothing done by the present plaintiff to have this judgment reviewed by 
the Supreme Court of the vnited States. 

At March Term, 1923, of said Superior Court, Hon. A. M. Stack, 
judge presiding, made an order in said case, pursuant to C. S., 659. I t  
recited that the judgment therein had, upon appeal, been affirmed by 
this Court, and gave judgment directing and ordering that execution of 
said judgment do proceed. The North Carolina Railroad Company 
thereupon caused the following entry to be made on the record: "From 
the above judgment th'e defendant appeals to the Supreme Court, said 
defendant resisting and objecting to the signing of said judgment. 
Notice of appeal waived. Appeal bond fixed at  $50.00." No further 
steps were taken to perfect this appeal. 

Thereafter, in April, 1923, P. hl. King, administrator, pursuant to 
said order, sued out an execution from said Superior Court upon said 
judgment, and delivered the same to C. D. Story, sheriff of Alamance 
County, who, acting thereunder, levied upon certain real property of 
the North Carolina Railroad Company in Alamance County and ad- 
rertised the same for sale in the manner provided by l a r ,  to satisfy said 
execution. 

On 5 May, 1923, the North Carolina Railroad Company brought the 
present action against C. D. Story, sheriff, and P. M. King, adminis- 
trator, for an illjunction against further proceedings under said execu- 
tion. I t  alleged certain facts, as to the former litigation between said 
administrator and itself, stating that  the North Carolina Railroad Com- 
pany had property in Alamance County subject to execution and claim- 
ing that its said property was exempt from execution upon the judgment 
in which it was issued by virtue of various acts of Congress of the 
United States; it further alleged as grounds for injunction relief the 
prorisions of the Federal Control Act and of the Transportation Act 
(1920)) and especially section 206g. A11 these matters had been set up 
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and relied upon by the North Carolina Railroad Company in  its an- 
swers filed in the two former actions between P. M. King, administrator, 
and itself, in which judgments had been rendered against it. The 
prayer was that an order issue restraining and permanently enjoining 
defendants from taking any further steps to satisfy the execution. On 
said 5 May, 1923, plaintiff herein applied to Harding, J., then by ex- 
change presiding over Guilford Superior Court, and obtained from him 
an order for the defendants to show cause before Shaw, J., at Winston- 
Salem on 22 May, 1923, why an injunction should not be issued restrain- 
ing them from taking any further steps to satisfy said execution, and 
in the meantime restraining them from any further action under the said 
execution until the return day. On 17 May, 1923, defendants answered, 
and among other things they alleged: "That all the matters and things 
alleged in the complaint as grounds for injunction or other relief in the 
present action have been heretofore adjudicated between the plaintiff 
and the defendant, P. M. King, administrator of Maggie Barber, de- 
ceased, both by the Superior Court of Guilford County and by the 
Supreme Court of North Carolina, and are as between them res ad- 
judicata and cannot be again litigated in  the present action." 

On 22 May, 1923, Judge Harding's order to show cause was heard at 
Winston-Salem, before Shaw, J., who thereupon ordered and adjudged 
"that the motion of plaintiff to continue and make permanent the tem- 
porary restraining order issued by Judge Harding be, and i t  is hereby 
denied." The plaintiff appealed from the order of the Superior Court. 
This order, on 20 February, 1924, was affirmed by this Court, 187 
N. C., 184. 

Upon writ of certiorari the Supreme Court of the United States re- 
viewed the judgment of this Court and reversed it, remanding the 
cause "for further proceedings not inconsistent with the opinion of the 
Supreme Court of the ITnited States." When the mandate of the Su- 
preme Court of the United States was filed in this Court, King, adminis- 
trator, filed a motion, and upon that motion the Court heard oral argu- 
ment, and thereafter directed that the cause be certified to the Superior 
Court of Guilford County to be proceeded with according to law. 

The case came on to be heard at March Term, 1926, of Guilford 
County Superior Court before Bryson, Judge, and a jury, upon the 
issues raised by the pleadings. 

The following issue was submitted to the jury: "Is the plaintiff 
estopped from prosecuting the present action to restrain and enjoin 
proceedings under the execution issued upon the judgment rendered by 
said court in the case of P. M. King, as administrator of Maggie Bar- 
ber, the above named defendant, against the S o r t h  Carolina Railroad 
Company, above named plaintiff, by the order and judgment of said 
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court made in  said case at March Term, 1923, directing that the execu- 
tion of said judgment do proceed?" 

The court charged the jury as follows: "That upon all the evidence, 
if believed by you, it becomes your duty, under the instruction of the 
court, to determine and declare by your verdict or answer to the issue 
that the plaintiff is not estopped and to answer the issue 'NO.'" The 
jury answered the issue "No," and judgment was entered accordingly. 
The defendants excepted and appealed to this Court, assigning for 
error his Honor's said instruction. 

Manly,  Hendren & Womble  for plaintiff. 
R. C .  S truduick  for defendants. 

CLARKSON, J. I t  may appear to be a hardship that P. M..King, ad- 
ministrator of Maggie Barber, cannot enforce the collection by execu- 
tion and levy the judgment obtained against the North Carolina Rail- 
road Company. We must consider the setting: The United States Gov- 
ernment put forth every effort to aid her allies and to help win the 
World War ;  to meet certain situations that arose during this period 
Congress passed what is known as the Transportation Act of 1920. 

Sec. 206(g) is as follows: "No execution of process, other than on a 
judgment recovered by the United States against a carrier, shall be 
levied upon t h e  property of any carrier where the cause of action on 
account of which the judgment mas obtained grew out of the possession, 
use, control, or operation of any railroad or system of transportation 
by the President under Federal control." The war emergency forced 
Congress to take the railroads from their owners and they were operated 
under Federal control. Under the act, the roads were taken over under 
the proclamation of the President. Sec. 206(g), supra, .forbids execu- 
tion to be levied on any carrier's property when the cause of action arose 
under Federal control. 

King, the administrator, has, by pleading and otherwise, consistently 
taken the position that this matter is res adjudicata; that the doctrine 
of estoppel is applicable, and that "execution of said judgment do pro- 
ceed"; order of Stack, J., at March Term, 1923, from which an appeal 
was taken but not perfected, is a finality. We cannot now so hold. 
Under the decision in hTorth Carolina Railroad Co. v. Story ,  288 U. S., 
Supreme Court Rep., p. 287, upon writ of certiorari reversing this 
Court (187 N. C., 184) it is said at  p. 293: "Coming now to the merits, 
it may be conceded that the first judgment against the company in favor 
of the administrator, however erroneous it was in  view of the cases of 
Missouri P. R. Co. v. Aul t ,  256 U. S., 554, 65 L. Ed., 1087, 41 Sup. Ct. 
Rep., 593, and X o r f h  Carolina R. Co. v. Lee, 260 U .  S., 16, 67 L. Ed., 
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104, 43 Sup. Ct. Rep., 2, not having been appealed from, was res judi- 
cata. Xor could sec. 206(g) prevent the second judgml-.nt. I t  was not 
directed against judgments. I t  was intended to protect the property of 
the company, not by preventing a judgment, but by preventing an execu- 
tion to satisfy a judgment for injury by government operation of its 
road, whether that judgment was rendered against the carrier which 
leased the road, against the carrier which owned the road, or against the 
government itself. . . . By virtue of a law of Congress plainly 
within its power, a distinction was thus made between the judgment 
and the execution. The State S u ~ r e m e  Court decided that the right to " 
a judgment as between the plaintiff and the railroad company in the 
second case was established by the first judgment, not that a right to 
execution thereon was established. 184 N. C., 442, 115 S. E., 172. 
. . . I t  is well settled that the principlr. of res judicata is only ap- 
plicable to the point adjudged and not to points only collaterally under 
consideration, or incidentally under cognizance, or only to be inferred 
by arguing from the degree (citing cases). . . . The reasoning and 
opinion of the court are not res judicata unless the s~bject-matter in 
issue be definitely disposed of by the decree," citing cases. 

King, administrator, had a remedy under section 206(a), of the 
Transportation Act of 1920, which reads as follows: "Actions at law, 
suits in equity, and proceeding in admiralty, based on causes of action 
arising out of the p&ession, use of operation by the :President of the 
railroad system of transportation of any carrier (under the provisions 
of the Federal Control Act, or of the Act of 29 August, 1916)) of such 
character as prior to Federal control could have been brought against 
such carrier, may, after the termination of Federal control, be brought 
against an agent designated by the President for such purpose, which 
agent shall be designated by the President within thirty days after the 
passage of this act." 

A careful analysis of the controversy will disclose that the gist of the 
contentions in the end is simple. The plaintiff contends that the ques- 
tion here could not be an issuable matter in the action for actionable 
negligence for King's intestate's death; that the question of execution 
and levy under the Federal Act did not arise until there was an actual 
levy upon the property; this may never happen, therefore, there could 
be no res judicata or estoppel. The Stack, J., order "that  execution of 
said judgment do proceed" was pro forma under C. S., 6219 ; that plaintiff 
had no equity on which to base an application for relief to restrain de- 
fendants until an actual execution and levy. This qul:stion could not 
be in issue in the actionable negligence case during that controversy-it 
was not born and had no life, therefore there could be no estoppel res 
,judicata--its birthday was the execution and levy. 
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W e  have studied with ca re  t h e  decisions cited by  defendants, but  we 
th ink  the  United States  S u p r e m e  Cour t  reversing th i s  Cour t  settled 
every contention against defendants. A s  said i n  the  brief of plaint i f f :  
"Unquestionably t h e  S u p r e m e  Cour t  of the Uni ted  S ta tes  took cogni- 
zance of t h e  case, exercised i t s  power a n d  jurisdiction, and  h a s  adjudged 
the  r ights  of the  parties." W e  c a n  find 

N o  error .  

GREEN RIVER RIANUFACTURIr\'G COJIPAST v. F. D. RE1,T. 

(Filed 16 March, 1927.) 

1. Corporations--Deeds and Cmx~egances--Offirrx.s--elf-Interest-llirer- 
to-Resolution9-Meetings. 

Where the president and secretary of a corporation control a majority 
of its stock, and with three others constitute the hoard of directors, :I 
deed executed in proper corporate form by them to the qecretary. for an 
adequate consideration, in good faith and in the absence of fraud, mndn 
a full discretionary power given to the president by the directors by reso- 
lution properly passed, is not absolutely void under the principle that a11 
officer of a corporation may not deal with it in hiq official capacity for 
his own gain or profit. 

And where authority for such transaction has not been given by the 
corporation, it  is only voidable a t  the election of the company, and niay Iw 
afterwards ratified by proper corporate action. 

3. Corporations-Dii*ecto-Records-&wlutionPaol Evidence. 
T h e r e  authorization for the sale and couyeyance of corporate lands has 

not been fully recorded in the record of its stockholders mecting. the 
omitted parts may be shown by parol evidence. 

4. Corporations--Deeds and Conveyances-Officers-Self-Interest-Good 
Faith-Fraud-Burden of Proof-EvidenceQuestions for Jury. 

The presumption is against the validity of a deed to corporate laud- 
made by the president of a corporation to its secretary, with the burdel~ 
on the grantee to show that  the purchase mas fair, open and free from 
imposition, undue advantage or actual or constructire fraud. the questin11 
being for the jury to determine. 

Evidence that  the directors of a corporation were individually con- 
sulted a s  to the conveyance of the corporate lands by the president and 
secretary to the latter, is held competent. under the facti: of thic: cnse. 
only upon the question of "good faith" in the transaction. 

CIVIL AVTIOX before P ~ r r y ,  Emergency Judge,  H ~ x n ~ ~ s o h -  Superlor  
Court .  

The plaintiff is  a corporation and  was the  o~r-ner of cer tain lands in  
said county. 
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The plaintiff conveyed to the defendant, F. D. Bell, as follows, to wit : 
(a )  28 August, 1922, deed for certain land and water rights. 
(b) 20 February, 1924, deed for 33 1/5 acres of land. 
(c) 15 September, 1923, lease for 1 2/3 acres of land for a period 

of five years. 
(d )  10 June, 1924, option for one acre of land. 
,411 of the foregoing deeds were signed as fol101r.r;: "Green River 

Manufacturing Co. By J. 0. Bell, Vice-President. Attest : F. D. Bell, 
Secretary." 

At the time said conveyances were made J. 0. Bell yas  vice-president 
and treasurer of plaintiff company, and the grantee in said deeds, to wit, 
the defendant, F. D. Bell, was the secretary of said company. On 4 
September, 1920, at a meeting of the stockholders of plaintiff company 
a resolution was adopted containing this language: 

"On motion, made, seconded and carried, J. 0. Bell was authorized, 
directed and empowered to use his own judgment and discretion in the 
sale of lots and sites, options and leases, and when siatisfied that the 
company's interest would be served, to sell and make full warranty 
deeds, to rent lands, and houses, to lease, option, contract, and to give 
such water rights, easements and privileges as he thought wise and best, 
and would serve the mutual interest of all concerned. 

Mr. Tanner made the suggestion that as Mr. Bell mas on the grounds, 
naturally he would be more conversant with the situation, the needs and 
requirements and better qualified to decide and take action than any one 
else as the occasion arose on all such matters." 

On the same date the directors of plainiiff company passed a resolu- 
tion containing the following clause: "On motion duly made, seconded 
and carried, the treasurer was instructed, authorized and empowered 
and directed, using his own best judgment and discretion to make such 
sale of lots, sites and camp sites, giving warranty deeds, making such 
prices, terms and contracts to rent lands, and houses, to lease and make 
such options, and contracts, to give such water rights, easements and 
privileges and inducements as would best serve the combined interest of 
all concerned. That being on the grounds and thoroug:nly familiar with 
conditions, he was in  better ~os i t ion  to set prices and make terms to 
suit each individual case than any one else." 

At the time said resolutions were adopted J. 0. Bell owned a majority - - 
of the stock of the corporation, and theresolutions mould not have been 
passed except for the vote of J. 0. Bell and his son, F. D. Bell. The 
corporation had fire directors and three constituted a quorum. J. 0. 
Bell sold his stock in the corporation in. July, 1924, to Mr. Vann Ness 
for thirty cents on the dollar. J. 0. Bell testified that a resolution had 
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bcen passed in 1022, ratifying arid authorizing the sale of the property 
in controversy to certain persons, but that  this rcsolution had bcen lost. 
Thc  witness was shown a resolution dated 16  September, 1922, which 
was not offered in evitlpncc, and the witness Bell testified that  this reso- 
lution was not complete-that it was "just a sketch of the minutes." 
During the examination of the witness Bell the court intimated to 
counsel that  i n  the opinion of the court "it was a question of law as to 
whether or not the plaintiff was entitled to elect to aroid the transac- 
tions represented by the deeds referred to in the pleadings and the evi- 
dence irrespective as to whrtlier the property brought a fa i r  price, and 
the transactions were made openly and in good faith. Thereupon, the 
case was withdrawn from the jury and the following judgment en- 
tered : 

"This cause coming on to be heard before his Honor, B. 11. P e r r j ,  
judge presiding, and a jury, a t  this term and pending trial, and after 
the cross-examination of J. 0. Bell, and during the redirect examina- 
tion of that  witness, his Honor stated to counsel for plaintiff and de- 
fendant that  he desired argument on the question as to the right of tlle 
plaintiff to avoid the six instruments offered in  evidence regardless of 
the questions of good fai th of all parties connected with the transactions 
and of adequate considerations paid by defendant to plaintiff for the 
lands and rights conveyed by said instruments, and after arguments of 
counsel, the court being of the opiiiion that  upon the resolutions of the 
stockholders and directors offered in evidence and upon the records of 
the corporation, and tlie admissions of the defendant that  J. 0. Bell 
was vice-president and treasurer and a director of the Green River 
Xanufacturing Company, and that  a t  the time said resolutions were 
passed and the directors elected that  J. 0. Bell and his  immediate 
family owned more than one-half of the outstanding capital stock of 
said corporation, and i t  further appearing that  F rank  D. Bell, the de- 
fendant, was a director of the Green R i re r  Manufacturing Company 
and the secretary of the corporation, and that  the said F rank  D. Bell is 
a son of J. 0. Bell, and that  J. 0. Bell was the active manager of the 
plaintiff and the only resident director of the plaintiff with the excep- 
tion of tlie defendant, and that  the four deeds and two options offered 
in  evidence were executed by the plaintiff pursuant to the resolutions 
above stated so signed by J. 0. Bell as vice-president and attested by 
F rank  D. Bell as secretary. 

Upon tlle foregoing facts the court holds that  the plaintiff is entitled 
to have the six instruments mentioned and described in  the complaint 
and offered in e~ idence  as Exhibits 1, 2, 3, 4, 5, and 6 set aside, the 
same being voidable at the option of the plaintiff, even though the same 
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were executed in good faith, openly and for a full, fa i r  and adequate 
consideration : 

I t  is, therefore, adjudged and decreed by the court of its own motion 
that the plaintiff, Green River Manufacturing Compan,y, is  entitled to 
have the four deeds and the two leases or options, referred to in  the com- 
plaint, surrendered u p  for cancellation upon paying to  the defendant the 
purchase price heretofore tendered said defendant by the plaintiff before 
the institution of this action, and it is accordingly decreed that  the said 
defendant surrender up  to the court for cancellation the four said deeds 
and two leases or options specifically referred to in the complaint, and 
that the same be accordingly canceled pursuant to the foregoing decree, 
and that  a t  the same time the plaintiff pay into court for the use of the 
defendant the said sum of $4,300, with interest thereon from the date 
or dates when the same was paid by the defendant to the plaintiff, here- 
tofore tendered said defendant as a par t  of the purchase price for said 
land, together with the defendant's promissory notes, representing the 
balance of said purchase price of said lands. 

I t  is  further adjudged that  the issues as to the rental value of said 
lands and the issue as to betterments, if any, to which the defendant may 
as a matter of law and fact he declared to be entitled to, be reserved for 
further determination before a jury of said county and tha t  i n  the 
meantime this cause be held and remain on the civil issue docket for 
that purpose." 

From the foregoing judgment the defendant appealed. 

E~r~bank,  W h i t m i r e  (e. R'eeks and Cansler & Cansler for plaintifl 
S h i p m a n  cP. J u s f i c ~  and illark W .  B r o w n  for defendant. 

BROGDEK, J. The question of law is this:  Are the deeds, lease and 
option executed to the defendant void or voidable a t  the election of the 
company without reference to the adequacy of the consideration or the 
absence of fraud ? 

The plaintiff contends that  the conveyances referred lo, the lease and 
the option are void by reason of the fact that  the deeds were executed 
in the name of the plaintiff by J. 0. Bell, vice-president of the plaintiff 
company, to F. D. Bell, secretary of plaintiff company, and that  by 
7 irtuc of this fiduciary relationship the attempted conveyances are void. 

The effect of conveyances or leases made by a corporation to one of 
its officers or directors is thus expressed in  Hospital  Co.  v. Nicholson, 
1 8 9  N. C., p. 44: "When an  officer or director of a corporation pur- 
chases or leases its property, the transaction is  voidable, not void, and 
will be sustairied only when openly and fair ly made For an  adequate 
co~~sitlcration. The presumption is  against the validity of such contract, 
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and when it is attacked the purchaser or lessee must show that  it is  fa i r  
and free from oppression, imposition and actual or constructive fraud.  
Firmly established in our jurisprudence is the doctrine that a person 
occupying a place of trust should not ,put  himself in a position in which 
self-interest conflicts with any duty he owes to those for whom he acts; 
and as a general rule he will not be permitted to make a profit by pur- 
chasing or leasing the property of those toward whom he  occupies a 
fiduciary relation without affirmatively showing full disclosure and 
fair  dealing. Vpon this principle it is held that  a director who exer- 
cises a controlling influence over codirectors cannot defend a purchase 
by him of corporate property on the grounds that  his action was ap- 
proved by them." XcIver  v. Hardzcare Co., 144 N .  C., 478; Crocketf v. 
Bmy.  1 5 1  N. C., 615; Pender c. Speight, 159 N .  C., 612; Wall v. Roth- 
m-X., 171  N. C., 388; C'aldu~ell v. Robinson, 179 N. C., 518. 

The controllii~g principles of law with respect to validity of deeds 
made by a corporation to its officers or  directors may be summarized as 
follows : 

1 .  The conveyance of the property must be authorized by the cor- 
poration or ratified by it. 

2. The  law presumes that  such conveyances are invalid and imposes 
upon the purchaser the burden of establishing that  the purchase is fa i r ,  
open and free from imposition, undue advantage, actual or  constructive 
fraud. 

3. Such conveyances will not be declared void as a matter of law, 
but it is a question for the jury to determine upon all the evidence as to 
n-hether the vitiating elements enter into the particular transaction. 

I n  this case it appears that  a resolution-was adopted prior to the 
execution of said conreyances, authorizing the vice-president to make 
:t sale of the land in accordance with his best judgment. "The courts 
of this country have generally adopted the common-law principle that  if 
H I I  act is to be done by an  incorporated body, the law, resolution, or ordi- 
nance authorizing it to be done is valid if passed by a majority of those 
present at a regular meeting." Cotton A4ills u .  Cornrs., 108 N .  C. ,  6 7 8 ;  
E ~ w e f t  v. S f a f o n ,  192 N .  C., 216 ;  Respess v. Spinning Co., 191 
S. C., 809. 

The record in  this case discloses that  the resolution authorizing the 
sales was adopted by a majority of those present a t  a legal meeting. 
There was evidence tending to show that  a resolution had been adopted 
in 1922 ratifying the sales, and that  this resolution had been lost. There- 
upon the witness was shown a resolution purporting to be adopted on 
1 6  September, 1922, which was not offered in  evidence. Referring to 
this resolution the witness testified that  no reference was made to the 
price a t  which the lots mere sold or to the prospective purchaser, but 
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that the resolution was not complete because it was "just a slrctch of the 
minutes." Thereupon the witness was pcrmittcd to teslify as to con- 
rcrsations with the other officers who approvcd the sales, though not in 
a corporate meeting. This evidence v a s  admitted for the purpose of 
showing good fa i th  only. &It  this point the tr ial  judge int i~nated,  "it 
was a question of law as to whether or  not the plaintiff was entitled 
to elect to void the transactions represented by the dceds rcfcrred to ill 
the pleadings and evidence, irrespective as to whether the property 
brought a fa i r  price and the transactions were made open and in good 
faith." Thereupon the court held that  as a matter of law plaintiff was 
entitled to judgment. 

I n  this ruling of the court there was error, which must necessitatr a 
new trial. 

I f  the corporate minutes referred to did not show all the transactio~is 
that  took place a t  the corporate meeting, or if they were not complrte in 
this particular, as testified to by the witness, then the omission could be 
supplied by parol testimony. This  principle of law was thus declared 
in  Motor Co. v. Scotton, 190 PIT. C., 194:  "The general ~ w l e  is that  t11c 
recorded minutes of a corporation are  presumed to cover the e n t i r ~  sub- 
ject-matter or  transaction and constitute the best evidence. Bu t  if thr, 
entire transaction is  not recorded or the record is incomplete and frag- 
mentary the presumption is not conclusive and parol e~ idence  may ht, 
introduced to show what in fact was done. The  incomplete records of 
private corporations are generally open to explanation by p a r d  cvi- 
dence." Bailey v. Hasel l ,  184 N. C., 458; Everett v. Staton, 102 
N. C., 216. 

Under the principles of law pertinent to such transac:tions it was n 
question for the jury as to whether or not the conveyances were prop- 
erly authorized by the corporation and made i n  good fa i th  for a f a i r  
consideration and free from the taint of imposition, undue advantage 
or fraud. 

Reversed. 

II'ILET B R Y A N T  ET AL. V. % A S H  BRYAS'I'. 

(Filed 16 March, 1827.) 

1. Estates-Entireties-Husbmd and Wif-Murder-Equity-Trusts. 
Where husband and wife hold estate by entireties, and the husband ha.; 

murdered the wife, and her espectnncy of life has been legally determined 
to have been longer than his own, equity will decree that he hold the legnl 
title to lands held by them in entireties in trust for her heirs a t  law 
until his death, subject to his right of management and the use of the. 
rents and profits for his own life. C. S., 2 5 2 ,  is not applical~le. 
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2. Same--Injunctions. 
Where a husband has murdered his wife, and is attempting to sell lands 

held by them in entireties and to convey the legal title under the prin- 
ciple of survivorship, equity will afford injunctive relief in favor of the 
wife's heirs at law, for whom he holds as trustee. 

APPEAL by defendant from a final judgment signed by Cranmer, J., 
in Johnston County, in an action pending in the county of HARNETT. 
The parties consented that the judge should find the facts upon the 
plcadings and the admissions of the parties and render a final judgment 
in the cause out of term and outside the county in which the action was 
pending. The facts are as follows: 

1. The plaintiffs are the children of the defendant, Wash Bryant, 
and, his late wife, Ida Bryant, who died on 12 January, 1920. 

2. On 14 February, 1913, W. W. Scott and wife conveyed to Wash 
Bryant and wife, Ida Bryant, one hundred and thirteen acres of land 
located in Harnett County, North Carolina, by deed which has been 
duly registered in Book 177, page 506, which deed and the said record 
thereof are made a part of this finding of fact for full description of 
the land so conveyed and under said deed. The land was held by said 
husband and wife as tenants by entireties up to the date of the death 
of said Ida Bryant. 

3. Said Ida Bryant was feloniously murdered and slain on 12 Janu-  
ary, 1920, by her husband, Wash Bryant, defendant herein. 

4. Said Wash Bryant was convicted of the murder of his wife at  the 
September Term, 1923, of Harnett Superior Court, being convicted of 
murder in the second degree, and is now serving a term in the State 
prison on account of same. 

5. At the time of the death of said Ida Bryant she was in good health, 
was younger than her husband, was free from dissipation, while her 
husband was addicted to the use of strong drink, and under the mor- 
tuary table she had a longer expectancy of life than her husband. 

6. The defendant, Wash Bryant, at the institution of this action and 
the granting of the temporary restraining order herein had employed 
an auction company and was offering said tract of land for sale, claim- 
ing to be seized thereof in fee simple. 

Upon these facts it was adjudged that the defendant holds the legal 
title to the land conveyed to him and his wife in trust for the benefit of 
the plaintiffs, his heirs at  law, and that they are the equitable owners 
and entitled to the actual possession thereof freed and discharged from 
the claims of the defendant; that the defendant convey the land to the 
plaintiffs, and upon failure to do so that the judgment should be regis- 
tered in the office of the register of deeds of Harnett County, and should 
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operate as such conveyance; and that the defendant account to the plain- 
tiffs for the rents and profits received by him. The cause was retained 
for a statement of the account. The defendant, assigning error, ex- 
cepted and appealed. Modified and affirmed. 

Clawson L. W i l l i m ,  Clifford & Townsend, and Young & Young for 
plaintiffs. 

H.  L. Godwin for defendant. 

ADAMS, J. The deed executed by W. W. Scott and his wife on 14 Feb- 
ruary, 1913, conveyed to the defendant and his wife an estate by entire- 
ties. When the defendant put his wife to death, to what extent did his 
felonious act affect his interest in the land? This is the question pro- 
posed for solution. 

A review of the cases involving the legal effect of felcnious homicide 
upon the title claimed by the slayer to the property of the deceased dis- 
closes three lines of argument : (1)  The legal title does not pass to the 
murderer as heir or devisee; ( 2 )  the legal title passes to the murderer 
and may be retained by him in spite of his crime; (3) the legal title 
passes to the murderer, but equity will treat him as a constructive trus- 
tee of the title because of the unconscionable mode of its acquisition, 
and compel him to convey it to the heirs of the deceased, exclusive of 
the murderer. Ames, Lectures on Legal History, 311. 

The first of these positibns was maintaintld in Riggs v. Palmer, 115 
N. Y., 506, and in Shellertberger v. Ransom, 31 Kebraska, 61. I n  the 
Riggs case the facts were that Francis B. Palmer made his will in which 
he gave small legacies to his two daughters, the plaintiffs in  the action, 
and the remainder to his grandson, the defendant, subject to the sup- 
port of his mother, with a gift over to the two daughterrr, subject to the 
support of the mother, in  case the grandson should die under age, un- 
married, and without issue. The grandson, sixteen years of age, lived 
with the testator as a member of his family, and to prevent a revocation 
of the will took the life of the testator by means of poison. The Court 
held that the legal title did not pass to the defendant; that by reason 
of his crime he was deprived of any interest in the devise, and that he 
should be enjoined from using any part of the estate left him by the 
testator. The holding that no legal title passed and that the defendant 
had no interest in the devise was criticised; and a few years afterwards 
in  Ellerson v. Westcott, 148 N .  Y. ,  149, the Court of Appeals said that 
Riggs V .  Palmer must not be interpreted as holding that the will was 
revoked; that instead of being revoked and made inoperative by reason 
of the crime the devise took effect and transferred the legal title, the 
relief to which the plaintiffs were entitled being equitable and injunc- 
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t ire.  I n  the exercise of its equitable jurisdiction the court declared that  
the devisee should not retain and enjoy his ill-acquired title. 

I n  Shellenberger v. Ransomz, supra, the question was whether Leander 
Shellenberger, who d f u l l y  took the life of his daughter for the pur- 
pose of getting her property, acquired title to her estate, the facts being 
that  she died intestate and that  except for his crime he would ha re  
taken her estate by inheritance. The  Court, following Riggs 2;. Palmer, 
supra, said that  Leander Shellenberger took no estate from his daughter 
and that  her title passed to her brother. Cpon a rehearing this decision 
was reversed, and it was held that  the title to the daughter's estate 
vested in  the criminal by operation of law and was dependent upon no 
condition, not even his acceptance. Shellenberger v. Ransom, 41 Neb., 
631. Referring to these two cases i t  has been said:  "Unfortunately the 
second opinion was more unsatisfactory than the first. For, although 
both disregarded legal principles, the first was against, while the second 
was in  f a ~ o r  of the murderer." Amrs, supra, 312, note. 

Among the cases which sustain the position that  the legal title vests 
i n  the murderer arid may be retained by him despite his crime, a r r  
Shellenberger v. Ransom, supra, decided on the rehearing; Beem I-. -I f i l-  
liken, 6 Ohio, C. C., 357; and I n  re Carpenter's Estate, 170 Pa., 203, 
32 At., 637. I n  the case last cited i t  was shonn that  James Carpenter 
was murdered by his son so that  the son might get immediate possessiorl 
of the father's estate under the statute of distributions. After the com- 
mission of the crime the son and the widow, who had become an acces- 
sory after the fact, conveyed their interest in the property to the attor- 
ney who defended them in  the prosecution for murder. The  collateral 
heirs of the decedent contended that  neither the mother nor the son 
under these circumstances had a beneficial interest in the estate. 

The  Supreme Court, disallowing the claim of the collateral heirs, 
arrived a t  its conclusion upon the following reasoning : "The Legislature 
has never imposed any penalty of corruption of blood or forfeiture of 
estate for the crime of murder, and therefore no such penalty has any 
legal existence. I n  the case now under consideration it is  asked by the 
appellant that  this Court shall decree that i n  case of the murder of a 
father by his son the inheritable quality of the son's blood shall be 
taken from him, and that  his estate, under the statute of distributions, 
shall be forfeited to others. We are unwilling to make any such decree, 
for the plain reason that we have no lawful power so to do. The intrs- 
tate law in the plainest words designates the persons who shall succeed 
to the estates of deceased intestates. I t  is impossible for the courts to 
designate any different persons to take such estates without violating the 
law. . . . I t  is  argued, however, that  i t  would be contrary to public 
policy to allow a parricide to inherit his father's estate. Where is the 
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authority for such a contention? HOW can such a proposition be main- 
tained when there is a positive statute which disposes of the whole sub- 
ject? How can there be a public policy leading to one conclusion when 
there is a positive statute which disposes of the whole subject? How 
can there be a public policy leading to one conclusion when there is 
a positive statute directing a precisely opposite conclusion? I n  other 
words, when the imperative language of a statute prescr.,bes that upon 
the death of a person his estate shall vest in his children, in the absence 
of a will, how can any doctrine, or principle, or other thing, callcd 
'public policy,' take away the estate of a child, and give i t  to some 
other person? The intestate law casts the estate upon certain desig- 
nated persons, and this is absolute and peremptory; and the estate can- 
not be diverted from those persons, and given to other persons, without 
violating the statute. There can be no public policy which contravenes 
the positive language of a statute." 

I n  the opinion the Court cites Owens v. Owens, 100 14'. C., 242, to 
which we shall hereafter refer, Shellenberger v .  Riamom, supra, Riggs 
v. Palmer, supra, and noting a distinction between desceni; and a dcviqe, 
which involves the operation of a private grant, differentiates Insur-  
ance Co. v .  A m t r o n g ,  117 U .  S., 591, 29 Law Ed., 997, rind Cleaver v. 
Association, 1 Q. B., 147, as decisions based entirely upon the grould 
of fraud perpetrated in breach of contract rights. 

But if we concede as a matter of law that the docti-ine of public 
policy cannot affect the imperative language of a statute which directs 
the course of descent, we are confronted with the question whether this 
or any other doctrine prevents the application of the familiar equitable 
principle that, when the legal title passes in case of descent or devise, 
the wrongdoer may be treated as a constructive trustee of the title he 
has unlawfully acquired. To this question, in our opinion, a negativc 
answer must be given. 

The scope of constructive trusts is thus outlined by Pomeroy: "Con- 
structive trusts include all those instances in which a trust is raised by 
the doctrines of equity for the purpose of working out justice in the 
most efficient manner where there is no intention of the parties to create 
such a relation, and in most cases contrary to the intention of the one 
holding the legal title, and where there is no express or implied, written 
or verbal, declaration of the trust. They arise when the legal title to 
property is obtained by a person in violation, expressed or implied, of 
some duty owed to the one who is equitably entitled, and when the prop- 
erty thus obtained is held in hostility to his beneficial rights of owner- 
ship. As the trusts of this class are imposed by equity, contrary 
to the trustee's intention and will, upon property in his hands, they are 
often termed trusts i n  invitum; and this phrase furnishes a criterion 
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generally accurate and sufficient for determining what trusts are truly 
'constructive.' S n  exhaustive analysis would show, I think, that  all 
instances of construct'i~re trusts properly so called may be referred to 
what equity denominates fraud. either actual or  constructire, as an 

A " 

essential element, and as their final source. . . . This  notion of 
fraud enters into the conception in  all its possible degrees. Certain 
species of the constructive trusts arise from actual f r aud ;  many others 
spring from the riolation of some positive fiduciary obligation; in all 
the rcmaining instances there is, latent perhaps, but none the less real, 
the necessary element of that  unconscientious conduct which equity 
calls cons t ruc t i~e  fraud." 3 Porneroy's Eq.  Jurisprudence, scc. 1044. 

After saying that  if the legal title to property has been obtained 
through actual fraud,  undue influcnce. or duress, or under any other - 
similar circumstances which rcnder i t  unconscientious for the holder of 
the legal title to retain and enjoy the beneficial interest, equity im- 
presses a constructive trust on the property thus acquired in  favor of 
the one who is  truly and equitably entitled to it, although he may ncver 
h a w  had the legal estate, the author proceeds: ''The forms and rarie-  
ties of these trusts, which are termed ex maleficio or ex delicto, are  prac- 
tically without limit. The principle is  applied wherever it is necessary 
for  the obtaining of complete justice, although the law may also give 
the remedy of damages against the wrongdoer." Ibid., sec. 1053. ,4nd 
with respect to a derise or bequest procured by fraud i t  is said:  "I t  is 
astonishing that  the numerous cases holding that  no exception can be 
made to the statutes of wills or  of descent for  the case where the testator 
or ancestor is murdered by his devisee, legatee or heir, have orcrlooked 
the plain analogy to the principle of the above paragraph. Unfortu- 
nately, the opinions in  most of those cases show no eridence that  this 
analogy was considered by the court, or  even brbught to the court's atten- 
tion. That  the principle should be applied in this class of cases, and 
the criminal held a constructive trustee of the fruits  of his crime 
seems too plain for argument. See Wellner v. Eckstein, 105 Xfinn., 
444, 117 N. W., 830 (opinion by Elliott,  J.); Perry v. Strawbridge, 
209 Mo., 621, 123 A. S. R., 510, 14  Ann. Cas., 92, 16 L. R .  A. (N. S . ) ,  
244, 108 S. W., 641. Fo r  a typical case ignoring the equitable view, 
see McAllister v. Fair, 72  Kan., 533, 115 A. S. R., 233, 7 Ann. Cas., 
973, 3 L. R. A. (N.  S.) ,  '726, and note, 84 Pac., 112." Ibid., see. 1054, 
note b, p. 2411. Several of the "typical cases" were cited and re6ewed 
in  34 Am. Law Register, page 636. 

The  equitable doctrine is this:  A s  a question of common law the 
l~onlicide docs not prevent the legal title from passing to the criminal 
as the heir or devisee of his victim, but equity, acting in personmn, 
compcls the wrongdoer who has acquired the w s ,  to hold i t  as a con- 
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structire trustee of the person wronged, or of his representatives, if he 
be dead; and this result follows although the homicide may not have 
been committed for the express purpose of acquiring title, if by reason 
of the homicide the title would have passed to the criminal under the 
common law. This, we think, is the principle which should be applied 
in the case before us; it not only makes unnecessary the attempted dis- 
tinction between cases of devise or beauest and cases of descent: it 
obviates the reproach of permitting an atrocious criminal to profit by 
his perfidy. See 30 A. L. Review, 130; 4 Harvard L. Review, 394. 

I t  is altogether reasonable that the appellant should rely upon the 
decision i11 Owens v. O u ~ c m .  100 N.  C.. 240, for it was cited bv the 
Supreme Court of Pennsylvania in support of the condusion reached 
in the Carpenter case. I n  re Carpenter's Eslate, supra. I n  the Owens 
case the question was whether the criminal act of participating in the 
murder of her husband deprived the widow of her right to have dower 
allotted in the estate of which he had died seized, and it was held that it 
did not. I t  is apparent, however, that the appeal was treated as pre- 
senting nothing more than a question of law, in reference to which the 
Court said as the law gives dower and makes no provision for its for- 
feiture for crime, adultery being the only har (The Code, sec. 1844), 
no obstacle stood in the way of the widow's seeking what the law had 
given. There is an intimation that she was entitled to share in the u 

personal estate of her husband as a distributee; but this also was dealt 
with as a question of law. The Court remarked, "We have searched in 
vain for an authority or ruling on the question and we find no adjudged 
case." I t  does not appear what the decision would have been if the 
equitable jurisdiction of the court had been invoked fclr the adminis- 
tration of the doctrine to which we have adverted; for as suggested by 
Pomery, this is one of those cases in which the equitable principle was 
not brought to the attention of the Court. 

If the doctrine is applicable, how does it affect the appellant's title? 
The answer depends upon the nature of an estate by entireties. I n  such 
case by a legal fiction the husband and wife hold the title as one person. 
Whenever the fictitious unity of person is severed by the death of either 
the survivor has the title, the deceased leaving no in1,erest which is 
descendible or devisable. During its continuance neither the husband - 
nor the wife can convey or encumber the estate so as to destroy the 
right of the survivor, but the husband has the control and use of the 
property and is entitled to the possession, income, and usufruct thereof 
during their joint lives. Bruce v. ATTicholsove, 109 N .  C., 204; Bank v. 
McEwen, 160 N .  C., 414; Dorsey v. Kirkland, 177 N .  C., 520; Davis v. 
Bass, 188 N.  C., 200. I t  is therefore manifest that if the deceased wife 
mere now living the appellant could not be deprived of his interest in 
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the estate by an arbitrary judgment of the court. None the less is he 
entitled to the enjoyment of such interest after her death; but for the 
benefit of her heirs at law a court of equity will interpose its protecting 
shield. This principle is illustrated by Ames, supra, 321: "Similar 
reasoning would be applicable if land bought by B. and C. had been 
conveyed to them as joint tenants in fee simple, and C. were then to 
murder B. Each joint tenant has a vested interest in a moiety of the 
land so long as he lives, and a contingent right to the whole upon sur- 
viving his fellow. The vested interest of C., the murderer, cannot be 
taken from him even by a court of equity. But C. having by his crime 
taken away B.'s rested interest must hold that as a constructive trustee 
for the heir of B." 

I n  the application of this principle a court of equity mill not deprive 
the appellant of his interest in the estate, but the appellant by his crime 
took away his wife's interest, and as to this he must be held a con- 
structive trustee for the benefit of her heirs, the judge in effect having 
found as a fact that the deceased would have survived him. Even in 
the absence of such finding, equity would probably give the victim's 
representatives the benefit of the doubt. Smes, supra, 321. 

o u r  conclusion is that the appellant holds the interest of his deceased 
wife in  the property as a trustee for her heirs at law; that he should be 
perpetually enjoined from conreying the property in fee; that the plain- 
tiffs should be adjudged the sole owners, upon the appellant's death, of 
the entire property as the heirs of their deceased mother; and that the 
iudpment as thus modified should be affirmed. ,, - 

As our decision is based upon equitable ~rinciples,  it is not necessary 
to determine whether the provisions of C. S., 2522, in reference to the 
felonious slaying of the husband or wife, which was enacted after the 
decision in Owens ?;. Oulens, supra, embraces estates held by entireties. 
Laws 1889, ch. 499. 

Modified and affirmed. 

JAMES E .  HAYES, AND R U T H  HAYES AXD LOIS  HAYES. sr THEIR XEST 
FRIEND, JAMES E. HBYES, v. E. A. BENTON, J .  L. HOFLER,  J. C. 
HOLLAND, J. A f .  GLENN, C. D.  GATLING, T. B. PARKER,  D. A. 
WII,EY, T. J. JESSUP, BOARD O F  EDUCATION O F  GATES COUKTT, AND THE 

GATES CONSOLIDATED SCHOOL. 

(Filed 16 March, 1927.) 

1. Education-Counties-Statutes-Limits for Transportation of School 
Children-Discretionary Powers. 

Under the express provisions of statutes, 2 C. S., 5412, 3 C. S., 5489, the 
county board of education has the power, within its sound discretion, to 
prescribe and define the lines of demarcation within which children of 
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the public school age may be transported by the county to a given public 
schoolhouse, and have it applied in general terms to all such children 
living beyond the lines so fixed. 

2. Mandamus-Pleadings-Demurrer. 

Mandamus is an extraordinary remedy allowed in civil matters to com- 
pel a public officer to perform some legal duty clearly required of him by 
law, when no other rem'edy is available, and the complaining party must 
clearly establish the violation of his right to obtain the relief sought. 

CLARICSON, J., dissenting. 

APPEAL by plaintiffs from Nunn, J., at December Term, 1926, of 
GATES. Affirmed. 

The substance of the material allegations in the complaint may be 
stated as follows: Benton, Hofler and Holland compose the board of 
education; Glenn is superintendent of public instruction; Jessup is 
principal, and Gatling, Parker and Wiley are the school committee. 
Ruth Hayes, 16 years of age, and Lois Hayes, 6 years of age, children 
of James E. Hayes, reside within the bounds of the consolidated dis- 
trict, are of good moral character, and are entitled to attend the con- 
solidated school. The school comprises a large territory in the north- 
west section of the county, and transportation is necessary to enable 
many of the children to go to and from the school building. Four busses 
are employed, for the use of which the board of count,y commissioners 
provided funds at  the request of the county board of education. Ruth 
and Lois Hayes began to attend the school at  the fall session of 1926, 
and continued to attend until 8 November, when they were dismissed 
from school by the principal under direction of the county board for 
violating the transportation rules made by this board. I t  is alleged 
also : 

12. That Lois Hayes is a minor, 6 years of age, and that Ruth Hayes, 
who is sixteen years of age, is afflicted, and has been operated on at  the 
hospital, and because of the condition of her feet, and because of the 
age of Lois, they reside at  a distance too far from the school to attend 
without being transported, and that the said board of education and 
committee have provided a bus which passes the home of plaintiffs, and 
which can take these j la in tiffs to and from school, and which, until 
8 November, 1926, did take them to and from school; that the said bus 
takes other children in said district to said school. 

13. That the board of education, as  lai in tiffs a informed and 
bclicve, have had the said children dismissed from the said school be- 
cause they rode on this bus with the other school children, and not 
because of any ~riolation of the rules of the said school. 
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14. That  the said James E. Hayes is a man of limited means; that  he 
is a farmer ;  that  "he is  not able to furnish transportation to  the said 
Ru th  and Lois Hayes, and they are prohibited from attending the said 
school and from deriving the benefits of an education by reason of the 
conduct of the board of education of Gates County, which is wrongful 
and unlawful, and injurious to the plaintiffs, and deprives them of their 
rights to attend said school and receive the benefits which they are en- 
titled to from the said public school of Gates County, and said conduct 
prohibits the said James  E. IIayes furnishing to his children the neces- 
sary school advantages as provided by law. 

15. Tha t  the defendants gave no excuse for their wrongful conduct, 
except that  they say that  the two children specifically set out above, 
live within two and one-half miles of the said school building by about 
fifty yards. 

16. That  the defendants know that  Ru th  Hayes is afflicted, and has 
been from infancy, and is  not able to walk to school, and that Lois 
Hayes is  just 6 years of age, and the distance is  too great for her to 
attend school without transportation; that  the said James E. Hayes 
does not ask the privilege of his other four children riding in the school 
bus, and they attend school regularly, and walk to and from school. 

The  prayer is that  the defendants be compelled to permit Ru th  and 
Lois Hayes to be conveyed in  the bus to a i d  from the school, etc. 

The  defendants filed an  answer denying the material allegations of 
the complaint and setting u p  the plaintiffs' alleged failure to state a 
cause of action in  that  i t  appears from the complaint that  there is no 
allegation of bad fai th on the part  of the defendants or any plain duty 
imposed upon them for which mandamus would lie in the eoeqt of their 
refusal; but that  it does appear that  the defendants acted within a rea- 
sonable and legal discretion vested in them under the law. There was a 
judgment dismissing the action, to which the plaintiffs excepted and 
from which they appealed. 

A. P. Godwin and Aydlett & Simpson for plaintiffs. 
E'hringhaus CG Hall for defendants. 

XDAMS, J. The General Assembly has provided that  the county board 
of education upon consolidating two or more school districts into one 
shall be authorized and empowered to  make prorision for the transpor- 
tation of pupils in the consolidated district who reside too f a r  from the 
schoolhouse to attend without transportation; also that  the expense of 
transportation, when included in  the budget and duly approved, shall 
be paid out of funds provided by the  board of county commissioners. 
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3 C. S., 5489. Pursuant to these provisions the board of education in  
Gates County provided for the transportation of pupils within the 
boundaries of the consolidated district who reside more than two miles 
and a half from the school building. The  plaintiffs allege that  they live 
not quite this distance from the schoolhouse, but that  Ru th  and Lois 
Hayes, despite this fact, have the legal right to be conv2yed in  the bus 
to and from the school, and that  they are entitled to rz writ of man- 
damus to compel the enforcement of their alleged right. 

Mandamus is  an  action or proceeding of a civil nature extraordinary 
in the sense that  it can be maintained only when there is  no other ade- 
quate remedy and designed to enforce clear legal rights or the per- 
formance of ministerial duties which are en,joined by law; but the writ 
will not be issued to enforce a n  alleged right which is i n  doubt. Not 
only must the plaintiff show that  he has a clear legal r ight;  he must 
show that  the opposing party is  under legal obligation to perform the 
act or to grant  the relief for the performance or enforcement of which 
the action is prosecuted. 38 C. J., 541; J o h n s f o n  r .  Board  of E lec t ions .  
172 N. C., 162;  R r i t f  v. Board  of Canuassers,  ibid., 797; Person  v. 
TT7atfs, 184 N.  C., 499, 505; Person u. D o u g h t o n ,  l e 6  N.  C., 723; 
Cmstead  v. Board of E l e c f i o n s ,  192 N. C., 139; L e w i . ~ ,  Treasu~-e l* .  c. 
Comrs. ,  ibid., 456. 

I t  is important to note that  the action was not brought to con~pel the 
defendants to exercise their jurisdiction or discretion, or to perform a 
duty which is merely ministerial; it  was instituted for the purpose of 
compelling the defendants to abrogate or to disregard a rule which the 
board of education had established by express authority of law. 2 C. S., 
5412, School Code, sees. 29, 30;  3 C. S., 548!3; School Code, see. 81. I t  
is, therefore, evident that  the plaintiffs7 allegations, if admitted, are 
not sufficient to establish a clear legal right to have the writ issued. The 
Legislature, in authorizing the county board of education to provide 
for the transportation of pupils, gave it power in  the exercise of its 
sound discretion to fix and designate the geographic lint. between those 
who do and those 157110 do not reside too far  from the schoolhouse to 
attend without transportation. The  line thus established is the final 
determination of the boundary beyond which the use of the bus is neces- 
sary;  and in  the absence of abuse the discretion exercised by the board 
in fixing the dividing line cannot be set aside or controlled by the courts. 
I n  Y e w t o n  v. School  C o m m i t t e e ,  158 N .  C., 187, i t  is said:  "In numer- 
ous and repeated decisions the principle has been announced and sus- 
tained that  courts may not interfere with discretionary powers con- 
ferred on these local administrative boards for the public welfare unless 
their action is so clearly unreasonablr as to amount tc an  oppressive 
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and manifest abuse of discretion. Jeffvess v .  Greenville, 154 N.  C., 
499; Board of Education v .  Board of Commissioners, 150 S. C., 116; 
Rosanfhal  v. Goldsboro, 149 N. C., 128; W a r d  v. Comrs., 146 N. C., 
534; Small v. Edenton ,  146 N.  C., 527; T a t e  v. Greensboro, 114 N .  C., 
392; Brodnax: v .  Groom, 64 N.  C., 244." 

I t  is necessary to bear i n  mind the reason assigned for dismissing the 
children from school-their ~e r s i s t en t  violatiol; of the rule made bv 
the board for the transportation of pupils. They were denied transpor- 
tation only because they resided within two and one-half miles from 
the schoolhouse. The  principal of the school said that  he regretted the 
necessity, but was compelled-to dismiss them for this cause. - They did 
not base their alleged right to transportation 011 the ground that  Ru th  
Hayes is  afflicted; they insisted upon the unconditional transportation 
of both children. There is no evidence that  they have ever requested the 
board of education to modify the rule by providing for the &ansporta- 
tion of afflicted pupils who reside within the prescribed boundary. I n  
the complaint there is a n  intimation that  the-principal and the 'school 
committee favor the change, "provided such afflictioil-renders said child 
unable to walk the distance and is  so adjudged by a competent physi- 
cian"; but i t  is not alleged that  a certificate has been secured, possibly 
because, as suggested in  the argument, Ru th  Hayes has heretofore 
"demonstrated her ability to walk to school." The  plaintiffs do not 
contend that  the action of the defendants was corrupt or arbitrary. I n  
its ultimate analysis their appeal presents one question : Shall pupils 
within the prescribed boundary make use of the bus to the exclusion of 
those who, under the rule made by the county board of education, ad- 
mittedlv reside too f a r  from the schoolhousr to atteud unless trans- 
ported? T o  this questioil there can be only one answer. The  writ of 
mandamus must be denied because the plaintiffs have failed to show a 
clear legal right to the relief demanded, in that  the rule made by the 
county board of education was authorized by law a i d  the discretion of 
the board in  determining the line of separation is not subject to the 
control of the courts. The  judgment is 

Affirmed. 

CLARKSON, J., dissenting: This is  a demurrer and the facts are taken 
to be true. Under 3 C. S., 5489, provision for the transportation 
of pupils was made in this consolidated district. On  account of the ex- 
pense, the limit was fixed so that  only children outside of two and a 
half miles from the school could be transported in the four busses. 
Plaintiff's two childreil-one 6 years of age and the other 16-lived with 
their father about fifty yards just inside the two and a haIf mile radius 
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and the bus passed the home of these children each day on the way to 
and from school. When school opened in the fall of 1926 these children 
were taken in the bus to school without objection. On 8 November, 
1926, they were dismissed from school without any reason whatsoever, 
but solely because they had been riding in the bus to school, which was 
claimed to be against the rules. The principal of the school and the 
school committee of the district are willing that the two children shall 
attend school and have so espressed themselves7 but the fiat of the board 
of education is to the contrary. This action of mandamus was brought 
to compel defendants to permit these children to attend school and to 
transport them to and from school in the bus which is provided and 
passes their home. 

So far  as the little 6-year-old girl, Lois, is concerned, I think that 
she would hare no right to go in the bus, as the compulsory attendance 
law is between the ages of 7 and 14. 3 C. S., 5757. She would be on 
a footing with all other children in  the district. 

The record shows on the demurrer that Ruth is 16 years of agc3. She 
is afflicted, and has been operated on in a hospital, and because of the 
condition of her feet she is unable to walk to school and cannot attend 
without being transported. She is a cripple, and has been afflicted since 
infancy. 

Law has many definitions. Blackstone says: ((Law is a rule of civil 
conduct prescribed by the supreme power." "Law," according to an 
ancient maxim, "is good sense, and what is contrary to good sense is not 
good law." "Law is the enforcement of justice among men." "Law is 
a mode of human action respecting society, and must 'oe governed by 
the same rules of equity which govern every private action." 

There is nothing in the record to show that there was no room in the 
bus; in fact, Ruth had been, up to 8 November, 1926, taken to school 
in the bus. We hare  this picture: A little cripple child sitting by the 
roadside appealing to be taken with her more fortunate companions, 
who are not afflicted, to school. With room in the bus, defendants, 
board of education, command that it shall pass her by. Of all entitled 
to the benefits of the school, i t  should be this cripple. We can find 
nothing in the school law that gives any right to defendants to refuse a 
cripple, where there is room in the bus, to be taken to and from school. 
The bad example to the other children, as they see this cripple passed 
by, with room in the bus, is contrary to all sense of humanity and 
justice. I think she has a clear right. We hear now as of old the cry 
that drove Her to the manger "because there was no room for them in 
the inn." 

I t  is admitted in  the case that the father of the little cripple girl is 
unable to furnish transportation, and there is no other public school in 
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the county to send her to. The father is a farmer of limited means, 
with a wife and nine children to support, and desires to educate his 
children. This little cripple, %horn the finger of God has touched,'' is 
unable to enjoy the sports and play of other children, but she can be 
educated, and the light of knowledge will help her bear the burden of 
affliction. But, with room in the bus, defendants pass her by and plead 
discretion. The humiliation-this cripple, naturally sensitive, being dis- 
missed from school solely because she could not walk but rode in the 
bus. The principal of the school and the local school committee are 
willing, but the central body, the board of education, commands dis- 
missal of the cripple. 

"Law is considered the perfection of reason and founded on justice 
and common sense." In this case there is no reason, justice or common 
sense in the conduct of the defendants, board of education, in regard to 
this cripple. 

DAVID 31. RAYKOR ET US. V. JEFB'ERSOX STAT\.'DARD LIFE 
IKSURANCE COMPAiYY. 

(Filed 16 March, 1927.) 

Appeal and Error--Division as to  Opinion-Jadgments. 
Where the Justices of the Supreme Court are equally divided in their 

opirliorls on appeal, the judgment of the Superior Court will be affirmed. 
( 'ONNOK, J., not sitting. 

APPEAL by defendant from Devin, J., at September Term, 1926, of 
SAMPSON. 

Civil action to recover disability benefits under a policy of insurance 
issued by the defendant to plaintiffs. 

From a verdict and judgment in favor of the feme plaintiff, the de- 
fendant appeals, assigning errors. 

H .  E. Faison, R. D. Johnson and Faircloth & Fisher for plaintiffs. 
Bufler & Herring and Brooks, P a ~ k e r ,  Smith & Hayas for defendant. 

PER CURIAM. The Court being evenly divided in opinion, Connor, J., 
not sitting, the judgment of the Iower court is affirmed and stands, 
according to the uniform practice of appellate courts, as the decision in 
this case, but without becoming a precedent. Jenkins v. Lumber Co., 
187 N .  C., 864. 

No error. 
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J. ill. IYILSOS ET AI,. v. BOARD OF COMMISSIONERS OF GUILFORD 
COUR'TP ET AL. 

(Filed 1 G  March, 1927.) 

a p p e a l  a n d  Error-Statutes-Repealing Statutes-Constitutional Law. 
Tlw lnter repeal of a statute attacked for its alleged unconstitution- 

ality renders unnecessary the decision of the Supreme Court on the facts 
of this case. 

CIVIL ACTIOE, before Lyon, J., a t  M a r c h  Term,  1926, of GUILFORD. 
T h i s  action was instituted to  test the  constitutionality of chapter  559, 

Public-Local Laws  of 1923. F r o m  judgment, declaring the  act  unconsti- 
t i o r d ,  the  defendants  appeal.  

King, S a p p  & K i n g  f o ~  plaintif fs.  
J a m e s  J .  I i o g e  and E. S.  Parker, JT. ,  for defendants .  

PER CURIAM. Since th i s  case was argued in th i s  Court ,  chapter  559, 
Public-Local Laws  of 1925, was repealed by House  Bill 53, Sena te  Bill 
114, duly enacted by  t h e  General  Assembly of 1927. T h e  question 
therefore presented by  t h e  record is  now merely academic and  the  de- 
cision thereof by  th i s  Cour t  would be a useless performance, a n d  the  
appeal  is  

Dismissed. 
- 

(Filed 23 March, 1927.) 

1. Bills and  Notes-Negotiable Instruments-Payment--Endorsement 
Holder i n  Due Course-Actions-Parties-Pleadings-Demurrer. 

Where there are  allegations and evidence thnt an attorney a t  law 
lends his money and secures tlie note given therefor by a mortgage on the 
maker's lands, and nfter maturity the plaintiff becomes I he holder in due 
course for rnlue by endorsement from the original payee, and the maker 
has paitl tlie note to tlie original payee and the papers hare been cnn- 
celed of record, and nfter personal notice, the plaintiff has collected 
certain payments from the payee of the note and credited them upon 
his other obligations to the plaintiff: Held, sufficient to i.aise the issue of 
election by the plaintiff to proceed against the original payee of the note, 
or the maker of the note and mortgage. 

2. Instructions-Determinative Principles of Law-Requests fo r  Special 
Instructions-Appeal a n d  Error-Statutes. 

Where from the pleadings and evidence an issue is raised for the jury 
to determine whether the holder for value of a mortgage note has elected 
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to sue the original payee instead of the maker and mortgagee, under the 
provisions of our statute, C. S., 564, it is required of the trial judge that 
he charge the jury upon the phase of the case, material to the determina- 
tion of the controversy, upon the principles of law thereto applying, 
without the necessity of a prayer for special instruction covering them. 

CIVIL ACTION, before Matthews, Emergency Judge, at  December 
Term, 1926, of LEXOIR. 

The  evidence tended to show that  on 27 January,  1919, J o h n  D. Baker 
and wife executed and delivered their promissory negotiable note to 
G. G. Moore, an  attorney of Kinston, N.  C., for the sum of $1,000, said 
note being due and payable on 31 December, 1919. The defendant, in 
order to secure the payment of said note, executed a deed of trust upon 
property owned by the defendant to J. F. Liles, trustee, which said 
deed of trust was duly recorded in Book 5 7 ,  page 614, in the office of the 
registcr of decds of Lcnoir County. *lfter said note had matured, to wit, 
on 7 February, 1920, the plaintiff purchased said note from G. G. Moore, 
the payee therein, and the said payee duly endorsed the note to the 
plaintiff. The  defendant contended that  on 23 February, 1920, he paid 
G. G. Moore, attorney, the full amount of said note, and that  Moore 
went to the office of the register of deeds of Lenoir County and made 
the following entry upon said deed of t rus t :  "Satisfied 23 February, 
1920. G. G. Moore. Witness: C. W. Pridgen, Register of Deeds." The  
defcndant contends that  t ~ o  years after the note had been paid and the 
purported cancellation entered upon the record, the plaintiff made 
demand upon the defendant for the payment of said note. The  defend- 
ant thereupon told plaintiff's agent that  he had paid the note to 31r. 
Xoore and went u i t h  plaintiff's agent to see Moore. Moore thereupon 
informed them that  the defendant did not owe anything on the papers. 
Thereupon the plaintiff eniplopd an attorney to collect the amount of 
the note from Noore. Moore made certain payments, which were cred- 
itcd by the plaintiff upon some unsecured claims, and afterwards left 
the country. The defendant contended that  he heard no more about the 
matter until the suit n a s  brought on 3 July,  1925. 

There was evidence that $160.00 had been paid on said paper prior to 
the time plaintiff had acquircd title thereto, and this was admitted by 
the plaintiff as a credit upon said paper, leaving a balance due of $900. 

The issues and the answers of the jury thereto were as follows: 
1. I s  the  lai in tiff the owner and holder of the note sued on in  due 

course? -1. Yes. 
2. What  amount, if anything, is the defendant indebted to plaintiff 

on said note? A. $900 with interest. 
3. Was G. G. Moore the agent of the plaintiff in the collection of said 

note and in  the cancellation of said deed of t rus t?  A. NO 
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Upon the verdict there was judgment for plaintiff, in which said 
juclgmctnt a commissioner was appointed to sell the defendant's land and 
apply tlie proceeds of the sale to the payment of said note. 

Froin the judgment so rendered the defendants appeal. 

Rouse d2 R o u s e  for p la i l~ t i f f .  
~ C u f f o t ~  (6 G w e n r  for drf m d a n  fs. 

B ~ o a n t : ~ ,  J. The defendants allege, "that upon being informcd of 
the paymcnt of said note as aforesaid to the said G. G. Moore, the payee 
thereof and attorney of plaintiff, it was the duty of the plaintiff, if she 
arus thc~ owner mcl Iloldw of said note and had given the said Moore no 
authority to collect the sanlc for her, whicah is denied, to elect whether 
shr would look to tlie said Xoore for the payment of said note, or would 
continue to assert her said alleged claim against these ctcfcndants." The 
defendants further allogc that tllr pl;lintiff, after notice of the collection 
of said note by said Moorc, i~ccep t~d  paynients from him on said in- 
rlcl)trtl~~rss, and that such coiitl~lct was :t ratification of any unauthorized 

, act of Moore in collectii~g said note. 
There mas arnple evidence to support the allegations of defendants. 

Plaintiff mas asked this question: "The whole truth i3, you were look- 
ing to Guy Moore for your money?" (A.)  "Yes, sir. I knew he had 
collected it after it mas too Iatc.. Beforc then I employ~d Mr. Denton to 
collect this money from him. I did not at any time cvcr demand pay- 
ment of John Baker or liis wife on this paper until this year. I bought 
them in 1920, and I reckon about the middle of last year when I brought 
suit was the first time I demanded it.  1 did not tell Mr. Moore to loan 
this $1,000. I t  was my money to start with." Plaintiff also testified: 
"I stated to Mr. John Drnton that Mr. Guy Moore had collected this 
m o w y  for ma, h u t  did  lzot turn it over  t o  me." The plaintiff testified 
further that she ernployed Mr. Denton to collect this particular money 
frorn Mr. Moorc after she had notice that the defendant Bakcr contended 
that hc had paid Moore the full amount of the paper, and further that 
Moore had made certain payments to said attorney, but that plaintiff 
had credited these payments on some unsecured indebtedness due her 
by Moore. 

So that, it appears from the record that there was proper allegation 
as to ratification of the transaction by the plaintiff ~ n d  sufficient evi- 
d(mce to be submitted to the jury upon that phase of the case. An ex- 
 mina nation of the charge of the court discloses that this phase of the 
case and the legal effect of plaintiff's conduct after notice of the unau- 
thorized act of Moore was not suljmitted to the jury either by stating 
such contention or by positive instruction. While no issue was sub- 



N. C.] S P R I N G  TERM, 1927. 389 

mitted by the defendant and no special instruction requested, still i t  
was the duty of the judge under C. S., 564, to "state i n  a plain and 
correct manner the evidence given in  the case and declare and explain 
the law arising thereon." 

We are of the opinion that  the charge of the court does not comply 
with the law in  the particular mentioned. 

I n  iVicho7s v. Fibre Co., 190 N.  C., 1, Connor, J., said : "While counsel 
may argue the law of the case to the jury, both plaintiff and defendant 
are entitled, as a matter of right, to have the judge declare and explain 
the law arising on the eridence. A failure to comply with the statute 
must be held as error. The  error was not waived in  this case by failure 
of defendant to request special instructions." Fursf v. Merritt, 190 
N.  C., 397; 8. 21. Melton, 187 IT. C., 481; Bowen v. Schnibben, 184 
N.  C., 248; Hauser v. Furniture Co., 174 N .  C., 463; Worthington v. 
Jolly, 174 N. C., 266. 

Upon the whole record, therefore, we hold that  a new tr ial  should be 
awarded. 

New trial. 

C .  G. MORRIS, TRADING AS C. G. MORRIS AND COMPANY, V. D. TV. CLEVE 
ASD W. A. CLEVE, PARTNERS, T H E  B A h X  OF WASHINGTON, T H E  
FEDERAL RESERVE BANK OF RICHMOND, VA., T H E  NATIONAL 
BANK O F  NEW BERN, A N D  H. P. WHITEHURST,  RECEIVER OF THE 

BAXK OF VANCEBORO. 
(Filed 23 March, 1927.) 

Actions-Parties-Bills and Notes-Negotiable Instrument-Holder- 
Endorsements-Pleadings-Demurrer. 

Only the holder in due course can maintain an action on an unpaid 
check given by the maker of the note, and where it affirmatively appears 
from the complaint in an action by the original payees who hare dis- 
counted the note a t  the plaintiff's bank with the payee's endorsement, 
that the check so given remained unpaid on account of the insolvency of 
the bank on which it was drawn, without further alleqation that plaintiff 
had made good the check or otherwise had suffered loss, a demurrcr 
thereto will be sustained, the right of action being alone to the bank who 
had discounted the note and had received the unpaid check. 

APPEAL by plaintiff from Nunn,  J., a t  December Term, 1926, of 
BEAUFORT. Affirmed. 

Defendants, D. W. Cleve and W. A. Cleve, demurred to the complaint 
i n  this action, for that  said complaint does not state facts sufficient to 
constitute a cause of action against them or either of them. F rom 
judgment sustaining the demurrer, plaintiff appealed to the Supreme 
Court. 
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H .  C. Carter and Ward & Grimes for plaintiff. 
W. C. Rodman and Guion & Guion for defendants. 

CONNOR, J. The facts stated in the complaint, as a cause of action, 
upon which plaintiff demands judgment that he recober of defendants 
the sum of $2,000, are as follows: 

First. Some time prior to day of December, 1923, defendants, 
1). W. Cleve and W. B. Cleve, residing at  Vanceboro, in Craven County, 
W. C., executed their promissory note for the sum of $2,000, payable to 
the order of plaintiff; said note mas thereafter discounted by plaintiff 
with the Bank of Washington, located at Washington, in Beaufort 
County, IT. C. 

Second. On day of December, 1923, defendants, D. W. Cleve and 
'8. A. Cleve, makers of said note, sent to the Bank of 'Washington their 
check for the sum of $2,000, drawn on the 13mk of Vanceboro, at Vance- 
boro, N. C., to be applied to the payment of said note; at  the request of 
the Bank of Washington, plaintiff endorsed said chec'i; thereupon the 
note was marked "Paid," and delivered to defendants, D. W. Cleve and 
W. A. Cleve. 

Third. The Bank of Washington forwarded said check to the Federal 
Reserve Bank of Richmond, Va., for collection; the Federal Reserve 
Bank of Richmond then forwarded said check to the Bank of Vance- 
boro, on which i t  was drawn, for payment; the Bank of Vanceboro 
thereupon sent its check drawn on the National Bank of New Bern, 
N. C., to the Federal Reserve Baiik of Richmond, in payment of defend- 
ant's check on said Bank of Vanceboro; the Federal Reserve Bank of 
Richmond then sent the check of the Bank of Vanceboro to the National 
Bank of New Bern for payment; the Sational Bank of New Bern failed 
and refused to pay the check drawn by the Bank of Vanceboro on said 
National Bank of New Bern; the failure and refusal of the National 
Bank of Xew Bern to pay said check of the Bank of Vanceboro, payable 
to the order of the Federal Reserve Bank of Richmond, was wrongful 
and unlawful. 

Fourth. When defendants, D. W. Cleve and W. A. Cleve, sent their 
check for $2,000 to the Bank of Washington to be applied in payment 
of their note, payable to the order of plaintiff, and discounted by plain- 
tiff to said Bank of Washington, the Bank of Vancebcro was in active 
operation; the Bank of Washington and the Federal Reserve Bank of 
Richmond failed to use due diligence in the collection of defendant's 
check for $2,000; the failure of the Bank of Washington to collect said 
check was due to its negligence and the negligence of the Federal 
Reserve Bank of Richmond, in handling said check for collection. 
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Fifth.  The Bank of Vanceboro, during the time of these transactions, 
was insolvent; it has been so adjudged, and defendant, H. P. Whitehurst, 
has been duIy appointed receikr of said Bank of Vanceboro; said 
receiver is now engaged in the performance of the duties of his office; 
the assets in his hands, available for the payment of its indebtedness, 
are merely nominal. 

Sixth. the check drawn by the Bank of Vanceboro on the 
National Bank of New Bern, payable to the order of the Federal Reserve 
Bank of Richmond; nor the check drawn by defendants, D. W. Cleve 
aud W. A. Cleve on the Bank of Tranceboro, and sent by them to the 
Bank of Washington to be applied to the payment of their note; nor 
the note executed by said defendants, payable to the order of plaintiff, 
and discounted by plaintiff with the Bank of Washington, has been 
paid; the indebtedness of defendants, D. W. Cleve and TV. 3. Cleve, 
evidenced by said note and check, is now due and unpaid. 

Plaintiff alleges that by reason of the wrongs and negligences set out 
in the complaint he has been damaged in the sum of $2,000; he demands 
judgment that he recover of defendant, D. W. Cleve and W. A. Cleve 
on the indebtedness represented by the note and by the check the sum 
of $2,000, and interest, and that he recover of the defendants, the Bank 
of T;lTashington, the Federal Reserve Bank of Richmond and the Kational 
Bank of New Bern the sum of $2,000 as damages,. 

Upon the facts alleged in the complaint, and to be taken as true upon 
consideration of defendant's demurrer, the court was of the opinion 
that plaintiff had failed to state a cause of action against defendants, 
D. W. Cleve and W. A. Clere, and therefore sustained their demurrer. 
I n  this we find no error. 

Plaintiff cannot recover of the defendants, D. W. Clere and W. A. 
Cleve, on the note executed by them, and payable to plaintiff, for the 
reason that it appears affirmatively on the face of the complaint, that 
plaintiff has discounted said note with the Bank of Washington; plain- 
tiff is not now and was not at  the commencement of this action the 
holder of said note. I t  is immaterial whether said note has in fact been 
paid or not; the Bank of Washington, as the holder of the note, if it 
has not been paid, can alone recover of defendants, as makers of the 
note, the amount due thereon. 

Plaintiff cannot recover on the check drawn by defendants on the 
Bank of Vanceboro; this check was sent by defendants to the Bank of 
Washington, in payment of the note then owned by said bank; plaintiff 
is not now, and has never been the owner of said check; it does not 
appear that plaintiff has been called upon by the Bank of Washington to 
pay said check, because of his liability as endorser thereon. I t  is imma- 
terial whether said check has in fact been paid by the Bank of Vance- 
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boro, on which i t  was drawn, or not ;  the Bank of Washington, as holder 
of said check, if it  has not been paid, can alone recover of defendants as 
drawers of the check, the amount due thereon. 

N o  facts are alleged in  the complaint which constitute negligence on 
the part  of these defendants, nor is i t  alleged that  plaintiff has sustained 
any damage by reason of any act or acts of these defendants. N o  action- 
able negligence on the part  of these defendants is  alleged in the com- 
plaint. 

The  judgment sustaining the  demurrer of defendants, D. W. Cleve 
and W. A. Clere, to the complaint is 

Affirmed. 

Principal and Agent -Railroads-Claim Agent-Ph~sicians and Sur- 
geons-Scope of Agent's Authority-Evidence. 

A principal is not only bound by the acts of his agent within his ex- 
press authority, but also within his implied authority, which latter may 
be evidenced by the acts of the particular agent in the same or similar 
circumstances. And< where a physician or surgeon hrls previously been 
called in by the claim agent of a railroad company to operate or render 
professional services to persons injured by its train, and the company 
has paid the physician for them, it may not thereafter deny liability for 
similar services so rendered, without having given in some recognized 
way notice of the lack of its agc~nt's authority. 

APPEAL by defendant from Nunn, J., at  8eptembe.r Term, 1026, of 
PASQUOTARK. N O  error. 

,Iction to recover the d u e  of professional services rendered by plain- 
tiff, a physician and surgeon, to one Lewis Hoffler, :it the request of 
defendant, and upon defendant's express promise to pay for same. 

Plaintiff allcges that thc contract sued upon was made on behalf of 
defrndant by a claim adjuster in its employment. 

Defendant denies that  its claim adjuster made the contract as alleged 
by plaintiff; it  further denies that  said claim adjuster had authority to 
make a contract on its behalf for the payment of professional services 
to be rendered by plaintiff to Lewis Hoffler. 

T h e  only issue submitted to the jury was answered as follows: 
"Is the defendant indebted to plaintiff ; if so, i n  what amount ? d n -  - -  s w x  : Y es. $500 without interest." , 
F r o m  judgment on the verdict, defendant appealed to  the Supreme 

Court. 
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Walter L. Small  f o r  plainti f .  
T1zompso.n Le. Wilson for  defendant. 

CONNOR, J. I n  December, 1921, plaintiff, a physician and surgeon, 
performed a n  operation on one Lcwis Hoffler, in a hospital a t  Elizabeth 
City, X. C., and thereafter attended him professionally unti l  he had 
fully recovcred, and was discharged by plaintiff. The  jury has found 
that  the value of the services rendered by plaintiff to Hoffler is $500. 
The  jury has further found, from the evidence and under the instruc- 
tions of the court, that  said services were rendered by plaintiff a t  the 
request of a claim adjuster, i n  the employment of defendant; that  said 
claim adjuster made said request as agent of defendant; and that  as 
such agent the claim adjuster had authority to make said request on 
behalf of defendant, who thereby became liable for the ~ a l u e  of said 
services. By its answer to the issue submitted, the jury has found that  
plaintiff is entitled to recorer of defendant the sum of $500, the value 
of said services. 

Upon its appeal to this Court defendant contends that  there was 
error in the refusal of the tr ial  judge to allow its motion for judgment 
as of nonsuit, for that  there was no evidence from which the jury could 
find that  the claim adjuster had authority, actual or apparent, to make 
the contract on its behalf, as alleged by plaintiff. 

Plaintiff does not contend that  the claim adjuster was authorized 
merely by his employment as such, to make the contract on behalf of 
defendant for professional services to be rendered to Lewis Hoffler. H e  
contcnds that defendant had expressly authorized the claim adjuster to 
make contracts such as that upon which he seeks to hold defendant liable 
in this action, or that  if i n  fact defendant had not conferred upon its 
claim adjuster such express authority, i t  had given him an apparent 
authority to so contract, because defendant had theretofore ratified 
similar contracts made by the claim adjuster with plaintiff and had paid 
plaintiff for services rendered to other persons, similar to those rendered 
to Lewis Hofflcr. 

The evidence tended to show that Lewis Hoffler had been found, on 
the night of 3 December, 1921, near the station of defendant, a t  Eliza- 
beth City, K. C., suffering from a serious in jury  upon his  head; that  
he had been taken by friends to the hospital, and that  plaintiff had been 
called to see him about midnight. A day or two after Hoffler had been 
admitted to the hospital, the claim adjuster employed by defendant to 
investigate accidents out of which claims might arise against defendant 
for damages, called a t  the hospital to see Lewis Hoffler. Upon learning 
that Hoffler was unconscious, and in  grave danger because of the injuries 
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from which he was suffering, the claim adjuster instrxcted plaintiff to 
perform the operation which plaintiff advised was recessary for the 
relief of Hoffler. A t  this time neither the claim adjuster nor the plain- 
tiff knew whether Hoffler mas an employee of defendant or a trespasser 
a t  the time he was injured. ,411 that  either knew was that he had been 
injured while riding on a freight train of defendant and tha t  he had 
been discovered, a short time after the train had passe'& near the track 
in a n  unconscious condition, caused by a compound, compressed fracture 
of the frontal bone of his head. Upon several occasions prior to this 
plaintiff had given professional attention to persons injured on defend- 
ant's trains a t  the request of this claim adjuster. H i s  bills for services to 
these persons had been sent to defendant, in accordance with instruc- 
tions of the claim adjuster, and had been paid by defendant. Plaintiff, 
relying upon the instructions of the claim adjuster with r ~ s p e c t  to this 
operation, and upon the ratification by defendant of similar instructions, 
with respect to injured persons on previous occasionri, performed the 
operation oil Lewis Hoffler. He contends that  the evidence showing 
thrse facts was properly submitted to the jury upon hiis contention that  
the claiin adjuster hat1 apparent authority to make the contract on 
behalf of defendant upon which he has sued in this action. 

I t  is not denied that the relation of principal and agent existed be- 
tween defendant and thc claiin adjuster a t  the time plaintiff was in- 
structed by the claim adjuster to perform the operation, and that  a t  this 
time the claim adjuster was engaged in the pcrforinance of duties 
within the scope of his agency. Defendant as pr inc ipd mas bound by 
the acts of its agent within the scope of his actual au t l~o r i ty ;  it  is like- 
wise bound by his  acts within the scope of his apparent authority. De- 
fendant h a ~ i n g  theretofore held this claim adjuster out as having au- 
thority as i ts  agent to contract with plaintiff for  professional services 
rendered to persons injured by the operation of its trains, cannot now 
be heard to deny that  the claim adjuster had authority as its agent to  
make the contract in reliance upon which plaintiff performed services 
which the jury has found were of the value of $500. Miller v. Cornell, 
187 N. C., 550; Latham v. Ficld, 163 N. C., 356. 

There was no error in refusing to allow defendant's inotion for judg- 
ment as of nonsuit. 

The  interesting question as to whether a claim agent employed by a 
railroad company to adjust claims for personal injuries resulting from 
the operation of its trains has authority implied from the nature of the 
duties of his  ~mploymen t  to engage a physician or surgeon to render 
services to the injured person, and thereby to bind the railroad com- 
pany for the payment of such services, is not presentec by this appeal. 
I t  has been held that  upon the facts of certain cases, such authority i s  
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implied, and that  the physician or surgeon, who has rendered such 
services, upon such employment, may recover of the company the value 
of his services. See L. R. A., 1918-F, note, sec. 32, p. 60. 

Other assignments of error have been carefully considered. They 
cannot be sustained. The judgment is affirmed. There is 

No error. 

I. E. RAMSEY v. LAURA G .  DAVIS ET AL. 

(Filed 23 March, 1927.) 

1. Deeds and Conveyances-Principal and Agent--4ttorneys in P a c e  
Execution of Instruments. 

A deed by an attorney in fact to pass title to his principal's land. must 
not only expressly show that its esecution was that of the principal, but 
it must also appear from the signature that it was the act and deed of 
the principal executed by the agent in  his name. 

Where in a partition for the division of lands among tenants in corn- 
moll, sole seizin by one of them is set up under a deed purporting to have 
been executed by an attorney in fact of the others, but the deed is insuffi- 
cient to convey the title of the principals fo r  want of stating this fact 
sufficiently in the body of the deed and i11 its esecution, in the absence 
of allegation for equitable relief in behalf of the grantee in the supposed 
deed, and of necessary parties, the courts will not declare that the instru- 
meut operates in  equity as a contract to convey under the doctrine that 
such courts will regard that as done which should have been done. 

APPEAL by plaintiff from Sinclair, J., at  October Term, 1926, of 
CARTERET. 

T h e  plaintiff instituted a proceeding before the clerk for the parti- 
tion of land and alleged that  he and the defendants, Laura G. Davis, 
W. B. Blades, George J. Brooks, C. R. Wheatley, and J. F. Duncan, 
were the owners and in possession; that  his interest was three-eighths, 
Mrs. Davis's one-half, and that  the other defendants one-eighth; and 
that  the land could not be divided to advantage and should be sold for 
partition. 

Mrs. Davis filed an  answer denying the plaintiff's allegations and 
pleading sole seizin. There was evidence that  Mrs. Rhodes and her 
husband, Mrs. Shelton and her husband, and Mrs. Laura C. Davis 
(Hamlin)  executed a power of attorney constituting J. H. Davis their 
attorney in  fact to sell and convey their real estate. H e  signed a paper- 
writing purporting to be a deed executed "by J. H. Davis, attorney in 
fact for Fanny  Rhodes and husband, and Laura C. Davis," etc., to 
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Laura  G. Davis. The  paper "witnesscth, that  J. IT. Davis, a t tormy in  
fact," etc., sells and conveys the l m d ;  "J. 11. Ihv i s ,  attorney in fact, 
etc., covenants," etc.; aid "J. 11. Davis, nttorricy in  fact," signed his 
name under seal. 

Thc  appellant admits that  he has no intorest in the land if the title 
of Fanny  Rhodes and Idaura C. Davis (Hamlin)  was (conveyed by the 
alleged deed; but he contends that  it does not purport cln its face or by 
its terms to be the deed of the principals and that  their interest in the 
land was not conveyed to the defendant Laura G. Davis. O n  appeal 
from the clerk the tr ial  judge held tha t  Laura G. Davis i s  sole seized 
and gave judgment accordingly. The plaintiff excepted and appealed. 

C. R. W h e a t l e y  a n d  J .  P. D u n c a n  for appel lant .  
G u i o n  & G u i o n  f o ~  appellees. 

ADAMS, J. The  decision in Cadel l  v. Al len ,  99 N. C., 5.22, is con- 
trolling in the case a t  bar. There the "indenture mas bctween D .  Cuth- 
bertson, attorney for Stephen Lacy, and Aaron Stegall," and was signed 
"D. Cuthbertson, attorney for Stephcn Lacy." I n  reference to the 
sufficiency of the deed the Court said:  "But if the power of attorney 
mere sufficient the deed in  question was not executed in pursuance of 
and in the proper exercise of the power. I t  everywhere in  the body of 
i t  purported in terms to be that  of 'D. Cuthbertson-attorney of 
Stephen Lacy,' etc.; he-not his  principal-purported to convey the 
titlc, and as a consequence no title passed, for he had none to convey. 
The deed should, by its effective terms of conveyance, be and purport 
to be that  of the principal, executed by his  attorney, and to con17ey the 
estate of the principal. I t  is  not sufficient that  the attorney intended to 
convey his principal's estate, he must have done so, by apt  words, hotv- 
ever informally expressed, to effectuate that  purpose. The  distinct pur- 
pose of the principal to conrep and the necessary form and operative 
words to convey his estate must appenr in the body of the deed in all 
essential connections. H i s  name should be signed, and purport to be 
signed, and his seal affixed by the attorney, but the signing will be 
sufficicnt, if i t  be by the attorney for the principal. I u  Ol iver  v .  Dix, 
21 N .  C., 158, the deed in  question, very much like the one before us, 
ran  throughout in the name of 'Thomas Dix, attorney in fact for  James  
Dix,' and was signed and sealed in the same way. Chief Jus t i ce  Ru , f in ,  
delivering the opinion of the Court, said:  ' I t  is clear. that  the deed 
offered to the plaintiff is  altogether insufficient. N o  doubt the  defend- 
ant intended to  comply with the contract, and both he and the plaintiff 
thought he was doing so. Bu t  the deed does not purport to be the deed 
of James Dix, the owner, but of Thomas, as the attorney; allusion is 
not had to the method of signing only. I t  may not be r a t e r i a l  whether 
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it be signed J. D., by T. D., or T. D. for J. D. But the instrument must 
profess in its terms to be the act of the principal.' To the same effect 
are Scott v. McAlpin ,  4 N .  C., 587; Locke v. Alexander, 8 N .  C., 412; 
Redmond v. Coffin, 17 N .  C., 437; Ducal v. Craig, 2 Wheaton, 45, and 
note on page 56; Appleton v. Brinks,  5 East., 148." 

See, also, Woodbury v. King ,  152 N. C., 676; Tiger  11. Land Co., 41 
L. R. A. (N. D.),  805, and annotation. I t  mill be noted that the 
acknowledgment in the present case is not that of the principals, but of 
"J. H. Davis, attorney in fact." 

The appellees contend that if this be granted, the defective instru- 
ment operates as a contract to convey and vests in the grantee an 
equitable title to the land. I t  is true that equity, regarding that as 
done which ought to be done, will protect and enforce rights arising 
from instruments which are defectively executed on the ground that 
they may operate as contracts to convey. Wil l i s  v. Anderson, 188 N.  C., 
479; Vaught v. Williams, 177 N .  C., 77;  Robinson v. Daughtry, 171 
N.  C., 200; Woodbury v. Xing, supra; Rogerson v. Leggett, 145 N .  C., 7. 
This principle applies when equity is pleaded or facts as a basis of the 
equity are sufficiently alleged and all the parties to be affected are 
before the court. I n  the case before us, as in Cadell v. Allen, supra, no 
equitable cause of action is alleged; no equitable relief is demanded in 
the answer. Here, as was said by Merrimon, J., "the action and the 
cause of action are simply at  law," and so far as the record shows, 
neither J. H. Davis nor Fanny Rhodes nor Laura C. Davis (Hamlin) 
is a party to the present proceeding. The instrument therefore is not 
enforceable as a contract to convey. The judgment is 

Reversed. 

I N  THE MATTER O F  THE WILL O F  K. W. PERRY, DECEASED. 

(Filed 23 March, 1927.) 

Wills--Holograph Wills--Ado Testandi-Statutes. 
For a memorandum written and signed by the testator to take effect 

as his will, it must, among other requisites, show that it was made animo 
testandi, and where the other formalities have been observed, a "pack" 
or slips of paper pinned to a note in his favor, with the endorsement 
written thereon, and signed by him, a long time prior to his death. "I want 
S. W. ha~le this pack," will not operate either as a valid holograph will or 
codicil. C. S., 4131. 

APPEAL by caveators from Bond,  J., at August Term, 1926, o$ 
FRANKLIN. 
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Issue of devisavit vel non, raised by a caveat to a paper-writing pro- 
pounded as the last will and testament of I<. W. Perry, deceased. 

From a verdict and judgment in favor of propounders, the caveators 
appeal, assigning errors. 

G. M .  Beam and W .  M .  Person for caveators. 
W .  H.  Yarborough for propounder. 

STACY, C. J. K. W. Perry, a resident of Franklin County, died in 
January, 1922. Soon thereafter an administrator was appointed who 
duly qualified and entered upon the administration of his estate. I n  
November, 1925, Mrs. Siddie Williams, a daughter of the deceased, pre- 
sented to the clerk of the Superior Court for probate, as the last will 
and testament of her father, a note for $1,500, executed under seal by 
her husband, J. R. Williams, and W. H.  Allen to K. W. Perry, 18 March, 
1915, due and payable one year after date, which said note had pinned 
to it a small slip of paper, with the following notation, in  the hand- 
writing of the deceased, written in pencil thereon : 

"I want Siddie Williams have this pack. K. W. Perry." 
I t  is the contention of the propounders that this memorandum con- 

stitutes a valid testamentary disposition of the accompanying note, as 
above described. For this position, they rely upon the cases of Alex- 
ander v. Johnston, 171 N .  C., 468, I n  re Harrison, '183 N.  C., 457, 
In  re Edwards' Will, 172 N.  C., 369, and Smith v. Eason, 49 N.  C., 34. 

Conceding for the moment that the paper-writing is in the hand- 
writing of the deceased, with his name subscribed thereto, and that it 
was found after his death among his valuable papers and effects (C. S., 
4131), still there is not sufficient evidence on the record to show that i t  
was intended as a testamenfury disposition of the "p~ck"  or note to 
which it is attached. '(The distinguishing feature of all genuine testa- 
mentary instruments, whatever their form, is that the paper-writing 
must appear to be written unimo tesfandi. I t  is essential that it should 
appear from the character of the instrument, and the circumstances 
under which it is made, that the testator intended it should operate as 
his will, or as a codicil to it."-Brown, J., in Spencer v. Spencer, 163 
N.  C., 83. Or as said by Furches, J., in Alston v. Davis, 118 N. C., 
214, "a man cannot make a will 'onbenowins' to himself.'' 

I t  will be observed that the language used is simply, "I want Siddie 
Williams have this pack," and there is nothing to indicate when he 
wanted her to have it. He  does not say he wants her to have i t  at his 
death or in case of his death. A will is a disposition of property to 
take effect on or after the death of the owner. I n  re Edwards' Will, 
supra; Payne v. Sale, 22 N.  C., 457. 
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I t  is provided by C. S., 4131, that  no holograph will shall be good or 
sufficient, i n  law, to convey or give any estate, real or personal, unless 
such will be found among the valuable papers and effects of the deceased 
person, or shall have been lodged i n  the hands of some person for safe- 
keeping, and the same shall be in  the handwriting of such deceased per- 
son; with his name subscribed thereto or inserted in some part thereof. 
St.  John's Lodge v. Callender, 26 N. C., 335; Simms v. Simms, 27 
N.  C., 684. 

The memorandum in question must have been written several years 
before the deceased's death, for he was paralyzed in 1920, and was not 
able to write thereafter. H i s  notes and papers, including the ones here 
offered for probate, were taken from his trunk in June,  1921, by his 
children, and placed in a safety deposit box where they mere kept until 
a guardian was appointed some time thereafter. The deceased lost his 
mind in February, 1921, and i t  is not contended that  he lodged the 
script in the hands of any person for safe-keeping as a will. I n  re 
Jenkins. 15'7 N.  C.. 429. 

We think the caveators were entitled to the peremptory instruction 
as asked, that  the paper-writing propounded is not the last will and 
testament of the deceased. 

New trial. 

STATE V. MABLE ASWELT, AND J O E  SMITH 

(Filed 23 March, 1927.) 

Criminal Law - Evidenc~Forn ic r t t ion  and Adultery - Prostitution- 
Husband and Wife--New Trials. 

On a trial of the defendants for the criminal offense of prostitution, 
assignation, and fornication and adultery, mere neighborhood rumors are 
incompetent; and the wife may not testify to the acts and conduct of her 
husband, the codefendant, that tend to convict him of the crime charged. 

CRIMIKAL ACTION, before Stack, J., a t  December Term, 1926, of 
GREENE. 

The  defendants were tried upon a warrant charging them with pros- 
titution and assignation, and fornication and adultery. The cause was 
transferred to the county court of Greene County, and the defendants 
were convicted and appealed to the Superior Court. Upon trial i n  the 
Superior Court they were convicted and the defendant, J o e  Smith, sen- 
tenced to work the public roads. 

The evidence tended to show that  the defendant, Joe  Smith, had been 
a minister for sixteen years, serving churches in Wayne and Greene 
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counties; that he had been married for over thirty years. The defend- 
ant, Mable Aswell, was a member of the same church of which the de- 
fendant, Smith, was pastor. The husband of Mrs. Aswell died in 1924, 
and the defendant Smith and his wife went to live at the home of Mrs. 
Aswell, where they remained about three months during the year 1925, 
and thereafter moved away. 

The evidence further tended to show that prior to the death of her 
husband the defendant, Mable Aswell, had been a res~lected and loved 
woman in her neighborhood. 

Attorney-General Brummitt a d  Assistant Attorney-General Nash for 
the State. 

N o  counsel for defendants. 

BROGDEN, J. Exception Xo. 1 is to a portion of the testimony of a 
witness for the State as follows: "Soon aftm Joe Smith and wife came 
to live there, I spoke to him about a report that was circulated in the 
community. (Q.) What was the report? (A.) The people in the com- 
munity said that it was improper for Joe Smith to live in the house 
with Mrs. Aswell." 

Exception KO. 2 was to the testimony of another State's witness as 
follows: "Soon after the death of Mr. John Aswell reports were circu- 
lated in the neighborhood. (Q.) What was this report? (A.) I t  was 
reported that he was frequently seen in company with Mrs. Aswell." 

The defendants in apt time objected to the testimony, and it was 
admitted as evidence in the case. 

The evidence objected to is no more than mere neighborhood rumor 
and community gossip, and was incompetent. Hopkins v. Hopkins, 132 
N.  C., 25; S. v. Holly, 155 N .  C., 486; S .  v .  Jefreys,  192 N.  C., 190. 

The third exception relates to testimony of the wife of the defendant, 
Joe Smith, who mas asked the following question : "(Q.) What presents, 
if any, did Mrs. Aswell give your husband? (A,)  Just before conference 
she gave to him a Ford automobile and a suit of clothes. (Q.) After you 
moved back to Wayne County did you ever see your husband in com- 
pany with Mrs. Aswell? (A.) Yes, after we moved back to Wayne 
County Mrs. Aswell would often drive by our house, which was situated 
on the Goldsboro-Snow Hill Highway; she would blow and my husband 
would go out to the car and talk to her.'' 

Even if this evidence had any probative value at  all or constituted a 
link in a chain of circumstances, it would be inadmissible, for the reason 
that the wife cannot testify against the husband in  a case of this sort. 
S. v. Ruby, 121 N.  C., 682; Grant v. Mitchell, 156 N.  C., 15; Powell v. 
Stm'ckland, 163 N .  C., 393. 
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WILLIAMS 2). Cox. 

The Assistant Attorney-General, with his usual candor, confesses error 
in the particulars mentioned. Indeed, there was no evidence warranting 
a submission of this case to the jury, and the motion for nonsuit should 
have been allowed. 

Reversed. 

H. G. WILLIAMS ET AL. v. H. EUGENE COX, ADMISISTRATOR OF 

A. G .  COX ET AL. 

(Filed 23 March, 1927.) 

Appeal and Error - Pleadings - Evidence - Insufficient Record-New 
Trials. 

I t  appearing in this case on appeal that taking the allegations of the 
complaint into consideration with the indefiniteness of the record of the 
trial upon the question of want of authority for the  cancellation of a 
mortgage on the books of the register of deeds creating a lien upon lands 
subsequently conveyed, that a disposition of the case would be unsatisfac- 
tory, a new trial is ordered. 

APPEAL by the defendant Albert Williams from Sinclair ,  J., at J anu-  
ary  Term, 1927, of DUPWN. New trial. 

Langston,  A l l en  & Ta?ylor for appellees. 
A. 8. Grady and  D.  H .  B land  for appel lant .  

ADAMS, J. On 30 September, 1920, the intestate, A. G. Cox, con- 
veyed to M. W. Pope, one of the defendants, a tract of land in Duplin 
County, and accepted from Pope and his wife a mortgage deed securing 
notes aggregating $12,200. One of these, the note sued on, was endorsed 
in blank by A. G. Cox, and transferred to the plaintiffs before maturity. 

I n  1922 Pope surrendered possession of the land to Cox, but executed 
no deed; and the next year Pope was adjudged a bankrupt, and the 
land was listed in his schedule as assets and liabilities. Some time during 
the latter year Pope and his wife and A. G. Cox, the mortgagee, con- 
veyed the land to the defendant, lZlbert Williams. The  mortgage was 
registered, and i t  is alleged by the plaintiffs that  on the margin of the 
registry there is an entry purporting to have canceled the security, but 
that  the purported cancellation was made without authority. D. G. 
Rhodes, one of the defendants, held a prior mortgage on the land secur- 
ing an  indebtedness of $2,000. 

Two issues were submitted: (1)  "Are the plaintiffs the owners and 
holders for value and before maturi ty of the note sued upon? (2) Does 
the mortgage securing said note, recorded in Book 217, page 574, Duplin 
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County, registry, constitute a valid lien upon the lands therein de- 
scribed?" The  jurors n-ere instructed to answer the fimt issue "Yes," 
if they found the facts to be as shown by the record evidence and testi- 
fied to by the witnesses and to answer the wcond, "Yes" if they found 
the factq to he as shown hv tlir record eridence. 

The rc.ord purporting cancellation of the mortgage was not formally 
introduced, but the allegation of the plaintiif i s  that the attempted can- 
cellation of the mortgage ~ v a s  unauthorizetl and there20re illegal and 
yoid. The  obiretion seems to be not so much the form of the marginal 
entry as the ~vnn t  of authority to malie it. P a r t  of the record, when 
considered in connection with the allegations, is indefinite, and we are 
of opinion that  a vttisfnctory disposition of the controwrsy requires a 
morh complete development of the facts under pertinent issues and 
instructions, pnrticularly ~ v i t h  reference to the question of authority 
for the 1mrported cancel la t io~~ a ~ d ,  in r iew of the outstanding note, of 
the  transfer of title to the defendant Williams. 

New trial. 

C. H. FOWLER r. H. H. UNDERWOOD. 

(Filed 23 March, i027.) 

Negligmc~Automobiles-Higl~w~ys-Intersectiw By-ways-Collisions 
-Consequent Damages-Proximate Cause. 

I n  eppronching a highway from n yard the driver (of an automobile 
must hare his car under control, and not exceed n speed of ten miles an 
hour, nnrl also rive time17 sicnnls of'itq approach, C. S., 2616, and evidence 
of hiq ftlilnre to do so causing a11 accitlent to another cnr being properly 
driven an the highwny. is snfficient of nctiolix1)le neg1ir:enc.e to tnlre the 
case to the jury; and the fact that this neqligence did not nctually result 
in a collision of the two cnrs, but proximately caused the injury in the 
reasonable effort of the driver of the plaintiff's car to :iroid it, does not 
rary the application of the rule. 

- ~ P P E A L  by plaintiff from Bond, J., at  December Term, 1926, of 
WAKE. 

nounlass & Douglass for plaintiff. 
Parker & Martin and W .  R. Jones for defendant. 

ADAMS, J. The  plaintiff instituted this action to recover damages for 
personal in jury  alleged to ha re  been caused by the negligence of the de- 
fendant. At  the close of the eridence the defendant's motion for non- 
suit was granted and from the judgment rendered the plaintiff appealed. 
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There was evidence tending to show that on 28 June, 1925, the plain- 
tiff was riding with others on the public highway near Smithfield in his 
own car, which was driven by Milton Bradley at the speed of fifteen or 
twenty miles an hour; that the defendant drove his car at  the rate of 
twenty or thirty miles an hour into the right side of the highway from 
an adjacent yard; that the defendant's car was concealed from the 
occupants of the plaintiff's car by a hedgerow IT-hich extended almost to 
the road; that the defendant did not sound his horn or give any other 
signal or warning of his entrance into the highway; that the plaintiff's 
car was carefully operated on the right side of the road; that the driver 
first saw the defendant's car at  a distance of ten or fifteen steps, and 
then in order to aroid a collision turned the plaintiff's car to the right, 
struck a mail box, lost control, wrecked the car, and injured the plain- 
tiff. The defendant offered evidence which was in direct conflict with 
that of the daintiff. 

The evidence tends to establish the allegations in the complaint, and 
when considered in the light most farorable to the plaintiff, as i t  must 
be in case of nonsuit, it is strong enough to admit of its submission to 
the jury on an issue as to the defendant's negligence. Upon approach- 
ing an intersecting highway any person operating a motor vehicle must 
give a timely signal, have his car under control, and operate it at  a 
speed not to exceed ten miles an hour. C. S., 2616. The word "inter- 
secting" has been construed as synonymous with "joining" or "touching" 
or "entering into." Xanly v. Llbernafhy, 167 N. C., 220. I n  coming 
from the yard the defendant therefore mas in the act of approaching an 
intersecting highway. True, there was no actual collision of the cars, 
but this was not indispensable to the plaintiff's cause of action. I f  the 
plaintiff was suddenly confronted by peril through the negligence of the 
defendant and the plaintiff's driver, under reasonable apprehension that 
a collision would occur if he did not turn his car to the right, acted as 
a reasonably prudent person would hare acted under the same or similar 
conditions in an effort to extricate his car from the danger, and the car 
in consequence was wrecked and the plaintiff was injured, the injury 
would be regarded as the direct consequence of the defendant's negli- 
gence. Crampton v. Ivie, 124 N .  C., 591, in  which a rehearing was 
granted on another point in 126 N. C., 894; Johnson, v. R. R., 163 N. C., 
431, 444; Hinton, v. R. R., 172 N. C., 587; Bowen v. Schnibben, 184 
N.  C., 248; Dreher v. Devine, 192 N.  C., 325. 

We think the plaintiff is entitled to have the appropriate issues sub- 
mitted to the jury. 

Reversed. 
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T H E  ROYAL IKSURASCE COJIPAKP ET AL. v. ATLANTIC COAST L I N E  
RAILROAD COMPANY. 

(Filed 23 March, 1927.) 

1. Insurance, Fire--Payment of Loss-Subrogation-Actions. 
A fire insurance company which has paid the damagw for a fire loss 

covered by its policy, is subrogated to the rights of the insured to main- 
tain an action against the railroad company for its negligence in setting 
out the fire which caused the loss. 

2. Issues-Contributory Negligence-Evidence-Appeal and Error. 
Where the evidence is conflicting as to the contributory negligence of 

the insured in an action to recover damages sustaine~l in the loss of 
goods by fire. alleged to have been caused by the defendant's negligence, 
and the issue properly arises in the case, it is error for the trial judge to 
refuse an issue thereon to the jury. 

APPEAL by defendant from Devin, J., a t  September Term, 1926, of 
SAMPSON. 

Civil action to recover damages for an  alleged negligent burning of 
cotton, insured by plaintiffs and paid for by them under their policies 
of insurance. Plaintiffs base their right of action on the theory of sub- 
rogation. Upon denial of liability and issues joined, the jury returned 
the following verdict : 

"1, Was the cotton of Bethune-Colwell Company (which mas insured 
by the plaintiffs and loss of which mas paid for by them) burned by the 
negligence of the defendant, as  alleged in the complain:? A. Yes. 

"2. What  damage, if any, are the plaintiffs entitled to recover? 
A. $9,075.86, with interest from time pol ic i~s  mere paid." 

From a judgment on the rerdict i n  favor of plaintiffs, the defendant 
appeals, assigning errors. 

Butler (e. Herring for plainfiffs. 
A. McL. Graham and Rouniree (e. C a w  for defendanf. 

STACY, C. J. I n  bar of plaintiff's right to recover, the defendant 
pleads, and, at the trial, offered evidence tending to show that  the burn- 
ing of the cotton in  question was due to the contributory negligence of 
the owner, Bethune-Colwell 8: Company. I n  apt  time, the defendant 
tendered the following issue : 

"2. Was Bethune-Colwell 8: Company guilty of negligence which con- 
tributed to the damages for which this action is brought to recover, as 
alleged in  the answer 1" 

H i s  Honor declined to submit this issue, doubtless for the reason that  
the testimony of a number of the defendant's witnesses was to the effect 
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that  the agents of the assured, Bethune-Colwell 85 Company, or the 
owner of the cotton, had cleaned the platform where the cotton was 
stored, just a short while before the fire, and, hence, if this evidence 
were believed, no contributory negligence had been shown on the part  of 
the owner. The vice of this ruling lies in  the fact that  other evidence 
offered by the defendant was to the contrary. The  conflict i n  the evi- 
dence must have been overlooked by the learned judge while busily en- 
gaged in the trial of the cause. Smith v. Conch I i n e ,  191 N .  C., 589; 
Shell v. Roseman, 155 N. C., 90. 

On the record, we think the defendant is entitled to have the issue of 
contributory negligence submitted to the jury. W i l s o n  v. Bush, 70 
W. Qa., 26, 73 S. E., 59;  Scea Ins. Co. v. Vicksburg S.  & P. Ry. Co., 
153 Fed., 774. 

I n  the case last cited i t  was held (as stated in  the first head-note) : 
",4n insurance company, which paid a loss to the owners of cotton de- 
stroyed by fire, is subrogated to the right of such owners to maintain an  
action against a railroad company to recover damages, on the ground 
that  the fire mas caused by its negligence, such action being subject to 
the same defenses that might be invoked against the owners of the 
cotton had i t  been brought by them." 

For  the error, as indicated, there must be a new trial, and it i s  so 
ordered. 

New trial. 

T V .  .J. WINSTEAD AND WIFE, IOLA WINSTEAD, J. C. n71NSTEAD AND 

WIFE, DELLA RTIh'STEAD, TV. E. TVINSTEAD A N D  WIFE, PAUTJINE 
WINSTEAD, R. S. WINSTEAD A X D  WIFE, J I A R P  WISSTEAD,  B E T T I E  
WINSTEAD ALF'ORD AND HUSBAND. %. T.  ALFORD, A X D  GRACIE 
\TTINST'EAD v. LULA D. FARMER. EXECUTRIX OF TIIE ESTATE OF TVILEY 
W. FARMER, AXD LULA D. FARJIER.  

(Filed 23 March, 1927.) 

1. Contracts-Estoppel-Wills-Devise. 
The deceased haring taken lands by devise subject to n charge of five 

hundred dollars in favor of BI., and by purchase from B. a certain other 
tract of land, died leaving a will by which he bequeathed the heirs at  lam 
of M. now deceased intestate, certain sums of money in lieu of their 
shares in the said five hundred dollars, with further provision that should 
said heirs at  law be paid moneys by him during his life, it would be in 
lieu of the amount they mould receive under his will: Held, a receipt 
signed by such heirs at  law, of full age, for sums of money so paid, was 
an estoppel by contract to declare a parol trust in favor of M., their 
ancestor. The modern doctrine of estoppel and election discussed by 
CLARKSON. J. 
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2. SameReceipts.  
Where the testator devises certain sums of money to be accepted by 

the heirs at law of M., deceased, in lieu of a charge nlnde upon lands 
previously devised to him by the ancestor of M., with provision that 
moneys devised to said heirs by the testator were to be received by them 
in satisfaction of that given to them respectively, moneys so accepted by 
them in the testator's lifetime when the devisees mere of age, and receipt 
ziren with reference to the will, will impute to them Bnowledce of the 
provisions of the mill, and mill operate against them as; a11 estoppel by 
contract. 

CONKOR, J., not sitting. 

APPEAL by defendants from Bumhill ,  J., at  November Term, 1926, 
of WILSON. Nodified and affirmed. 

The necessary facts mill be set forth in the opinion. 

11'. A. Finch, X .  8. Strickland, Woodard R. Rand, and Manning & 
Manning for plaintiffs. 

S .  G. Xewborn and Connor (e. Hi71 for defendants. 

CLARKSOPI', J. (1 )  Adelphia Farmer  died prior to 27 November, 
1899, learing a last will and testament dated 18 Januzry,  1881, duly 
probated in Wilson County, N .  C., i n  which she devised to Wiley W.  
Farmer a certain tract of land in said county, subject to a charge of 
$500 to be paid Mary F. Winstead upon her arrival at  the age of 
21 years. Adelphia Farmer was the grandmother and Wiley W. Farmer 
the uncle of Mary F. Winstead. 

(2)  Mary F. Winstead died in  August, 1906, and lcft surviving J. C. 
Winstead, her husband (who since married Della Winstead), and the 
following children: ( a )  W.  J. Winstcad, (b) W. E. TTTinstead, (c)  R.  S. 
Winstead, (d)  Gracie Winstead, (e)  Bettie Winstcad Alford, all of 
whom, with their respective wives and husband, and one unmarried, are 
plaintiffs in this action. 

( 3 )  Lula D. Farmer has duly qualified as executrix of the last will 
and testament of her husband, Wiley TV. Farmer, and in  her official and 
individual capacity is defendant in this action. 

(41 John F. Bruton, commissioner, sold on 27 November, 1899, to 
Wiley W. Farmer, for $425, a tract of land in  fee simple purchased by 
him as the highest bidder at  commissioner's sale. Deed for the said land 
was executed 21 December, 1899, and duly recorded. This was a tract 
of land containing about seventy acres, and a partition proceeding was 
brought by Wiley W. Farmer, who owned two-fifths undivided interest, 
against the Joyners, who owned three-fifths interest. Wiley W. Farmer 
died in February, 1924, leaving the said tract of lancl to defendant, 
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Lula D. Farmer.  At the time Wiley W. Farmer  purchased this land 
Mary F .  Winstead had reached the age of 21 years. 

T h e  content ions :  Plaintiffs allege that  the land was purchased by 
Wileg W. Farmer from John  F .  Bruton, commissioner, ~ i t h  the money 
lcft by Adelphia Farmer  and held in trust by him for Mary F. Winstead 
and her heirs; that it  was agreed between Mary F. Winstead and TViley 
W. Farmer that  title mas to be taken in her name, but through inad- 
I-ertel~cc or niistalie it was taken in Wiley W. Farmer's name;  that  imme- 
diately after tlle purchase she and her husband morcd on the land and 
paid the tax;  that  in 1906 X a r y  F. Winstead died and her husband, 
in 1909, moved off the land and went to Elm City, N. C., to live; that 
Wiley W. Fariner repeatedly stated that he was holding the land for 
the use and benefit of Mary F .  Winstead, and a t  her death reiterated 
th(1 statement for her childrrw, plaintiff's in this action. I t  is alleged 
tlmt he had frecluently promised to rcconrey the land. 

Defendant denied the allegatio~is of plaintiffs and alleged that  as to 
N a r y  F. Winstcad l ir ing on the land x i t h  her husband, J. C. Winstead, 
it mas brcause they had several cliiltireu and had no lancl; that  it  was 
the agreemcwt that  they should lil-c there without rent and pay the tax 
in lieu of Wiley W. Farmer  paying interest on the $500; that they lived 
on the land until 1906, nhen  Mary F. Yinsteacl died and lwr husband, 
in 1000, left it, and Wilcy TV. Farrricr took imnlediatc possession of the 
land and rcceived the rents until his death, and no demand was ever 
made on him for the land by Mary F .  Winstead before her death or by 
the plaintiffs, her husband and heirs at  lanr; that  Wiley W. Farmer  
had been in  tlle possession of the lancl some fifteen years after AIary 3'. 
Winstead's death before this  action n.as brought. 

Wiley W. Farmer made his last will and testament on 22 August, 
1912. ,lmong other thiligs mentioned, ill I tem 3, he recites the fact of 
the $300 left by Aldelphia Farmer,  and says: "It will be seen that  my 
nrother dcriscd certain land to  me aiicl directed that I should pay to 1 x 1 ~  

niece, Mary Florence Farmer,  who afterwards married Jesse C. Win- 
stead, the sum of $500; during the life of the said l i a r ?  Florence 
MTinsteatl, she and her husband occnpied a tract of land owned by me 
for u-hich I charged no rcnt, upon the agreement with her that  the sum 
of $500 should not b ~ a r  intcrcst; the said Mary Florence Winstead and 
her h u ~ b a n d  occupied the tract of land until 1 January ,  1909, under 
t h ~  ag re~men t  aforesaid for this reason, in fixing the said date the date 
from ~ ~ l i i c h  interest on the sum of $500 is to be calculated, and it is my  
purpose that  the sum of $500 herein directed to be paid to the issue of 
the said Mary Florence Winstead, shall be in  full  payment and satis- 
faction of any and all claims which she or any one claiming under her 
now has, or may hare  against my estate or against the land devised to 
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me by my mother as aforesaid, and the acceptance by the issue of the 
said Mary Florence Winstead of the said sum, as well as of the further 
sum of one-third of the proceeds of the sale of the said f a rm shall be, 
and shall be deemed a full release of my estate and of the tract of land 
devised to me by my mother therein of all claims which they or any 
one of them shall have against my estate." 

I n  a codicil dated 24 December, 1913, he recites that  he has sold the 
land mentioned in I tem 3 of the will, and in lieu in I tem 1: "I direct 
my executrix named in  said will out of any money in  he]. hands belong- 
ing to my estate, to pay to the issue living at  my death of my deceased 
niece, Mary Florence Winstead, wife of Jesse C. Winstead, per stirpes 
and not per capita, the sum of $500, with interest thereon at  the rate of 
six per cent from 1 January,  1909, until paid, and if said sum, with 
interest. does not amount to $1,000, then I direct my said executrix to 
add thereto a sufficient amount to make the amount paid to the said 
issue of my deceased niece $1,000; the said sum to be accepted and 
received by the said issue in full settlement, satisfaction and discharge 
of any and all claims which they may have against me or my lands by 
reason of the matters and things set out in said I tem 3 of said will." 

I n  a codicil dated 10 June, 1916, he recites: "Wherearl, by Item 1 of 
the said codicil, dated 24 December, 1913, I directed by executrix to 
pay to the issue living at  my death of my deceased niece, Mary Florence 
Winstead, per stirpes and not per capita, a sum of money therein ex- 
pressed; in  any event not less than one thousand dollars; and, whereas, 
now some of the children of my niece have arrived or are about to 
arrive at  the age of twenty-one, and have called upon me for money, 
and I have paid or contemplate paying them or some of them certain 
sums in lieu of their interests or the interests of their issue in said sum 
named in said I tem 1 of said codicil. Now, therefore, in the event that  
I shall pay to any child or children of my deceased niece any sum of 
money during my lifetime and shall take receipt for Sam?, I direct that 
my executrix shall not pay to such child or to the issue of such child, or 
to such children or to the issue of such children, any share or shares in  
said sum, but as to such child or children or to the issue of such 
children, the legacy shall be deemed r e ~ o k e d ;  provided, however, he, she 
or they shall be considered in  determining the number of shares into 
which the same shall be divided, and my executrix is dirlxted to pay to 
such child or children or the issue of such child or children to whom I 
have paid any sums during my lifetime, his, her or their share, as pro- 
vided in I tem 1 of said codicil." 

We have set forth the reference to the $500 in the will and codicils. 
The will and codicil of 24 December, 1913, are especially material upon 
the plea of estoppel made by defendant. Three of the plaintiffs, after 
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the execution of the will and codicils, (1 )  W. E. Winstead, on 16 Sep- 
tember, 1916, for $146.50; (2 )  W. J. Winstead on 8 August, 1917, for 
$151.50; ( 3 )  Bettie W. Sl ford  on 23 October, 1920, for $182.54, signed, 
sealed and delivered to Wiley W.  Farmer  the following paper-writings, 
all duly witnessed, all similar to the W. E. Winstead except the amounts : 

"Received of W. W. Farmer,  one hundred forty-six and 50/100 dollars 
i n  full payment of any sum due me as a child of Mary Florence Win- 
stead, by the said W. W. Farmer, by virtue of the last will and testa- 
ment of Adclphia Farmer,  and in  satisfaction of any interest that  I may 
have in any legacy contained in the last will of the said W. W. Farmer.  
Witness my  hand and seal this 6 September, 1916. W. E. Winstead. 
(Seal.) Witness, E. A. Darden." 

The record shows that  the court below charged the jury correctly, and 
there are no exceptions to tlw charge: "The only question presented by 
this appeal is the exception and assignment of error to the judgment 
remiwed, and the refusal of the tr ial  judge to sign the judgment ten- 
dered by the defendant, and the controversy is  as to the force and effect 
of the receipts and releases executed by the plaintiffs, who are the real 
parties in interest, set out in the defendant's answer and found by the 
jury to have been executed." 

Tho following issue was answered by the jury "Yes" : 
"Did Wiley W. Farmer receive title to the premises described in the 

complaint under deed dated 21 December, 1899, recorded in Book 55, 
at page 335 in trust for the use and benefit of Mary Florence Winstpad, 
as  alleged?" 

I t  is admitted that  J. C. Winstead, the husband of Mary F. Winstead, 
who held a life estate, as  tenant by the curtesy, was barred and he and 
his  second wife, Della, plaintiffs in the present action, submitted to a 
voluntary nonsuit. 

The judgment of the court below, in  part, was as follo~vs: "Thc court 
is of the opinion, and so holds, that  the receipts of W. E. Winstead, 
W. J. Winstrad and Bettie Winstead dlford,  respectively, of the several 
amounts paid ill by W. W. Farmer,  deceased, and the signing by them of 
the receipts as determined by the jury, mas not an election of r r m d y  on 
the part  of thr  said plaintiffs, and the court is further of the opinion 
and so holds, that  said respectiye plaintiffs are not estopped thereby 
from prosecuting this action." 

We think that  W.  E. Winstead, W. J. Winstead and Bettie W. a l fo rd  
are a11 estopped. They were all sui juris. The  language of the paper- 
writings is clear and explicit, and they knew, or by the use of due care 
should have known the provisions in  the will and codicils of Wiley W. 
Farmer. The  will and codicils set forth in  detail the whole history of 
the $500 legacy left by Adelphia Farmer. There was no fraud or mutual 
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mistake invoked. The  receipts, which are under seal, state in plain 
English that  the amount is in  full payment (1 )  any sum due as a child 
of Mary Florence Winstead by virtue of the will and testament of 
Lltlclld~ia Fa rmer ;  (2 )  in satisfaction of any interest in any legaty the 
party may h a w  contained in the last mill of said Farmer. 

At the time this money was paid by Wilcy W. Farmer  to the three 
cllildre~i of Mary F. Winstcntl, there was no suggestion by them, so f a r  
as the record shows, that  the land Wiley W. Farmer  purchased from 
John F. Bruton, commissio~ier, mas held in trust. The  recital i n  the 
will and codicil which they knew or ought to have known by the exer- 
cise of ordinary care when they signed the paper-writings under seal, 
(1 )  sliows that  he did not purchase the land in trust ;  (5) that  the sum 
in money paid them "to be accepted and received by the said issue in 
full seftlerncnf, satisfaction and discharqe of any  and a!l clainzs which 
thcp may have against m c  or my lands b?j wason of thc matters and 
things set out in said I tem 3 of said will." 

I11 Yoti71g 2'. Grotc, 4 Bing., 253 (1827), Shirley's Leading Cases, 
3 ed., 11. 400, it is said:  "Estoppels (which Lord Cokl? considered 'a 
curious and cscellent sort of learning'), a rc  of tllrcc kinds: ( I )  B y  
nlattcr of record; (2)  by deed; (3)  by conduct (otherwise known as i n  
p i s )  . . . (p.  402). The  cloctrille of estoppel by conduct as es- 
tractcd from Pickard 1.. Sca,s ,  6 A. 6: E. ,  469, and Frewnan v. Cool~e ,  
2 Es., 654, may, without attempting scientific precision, be thus stated: 
Where one person by his words or conduct represents a certain state of 
things to esist, and thercby induces-no matter whether he intended it 
o r  not-another to alter his position, that other is not to be prejudiced 
by the pcrfidy or fickleness of the first person." X e ! j ~ r  2 ) .  E ~ U I I P C ,  ante,  
at  p. 178. 

n ip lo rn  on Estoppel, 6th cd. (1013), undor Estoppel ;n Pais ,  ch. 13, 
p. 459, speaking to the subject, says: "Estoppel i?b pais arises (1 )  from 
contract; (2)  independently of contract, from act or conduot which has 
i n d u c d  a change of position in accordance with the real or apparent 
intention of the party against whom the estoppel is alleged; and it desig- 
nates some present or past fact fised by or in virtue of ihe contract, o r  
of thc act or  conduct in question. . . . (13. 491). The  whole sub- 
ject, as we have intimated, is modern, and, rejecting most of the old 
nomenclature, may be considcred under two or three heads having 
modern names. One class of cases is  designated in this work as Estop- 
pel by Contract, a term which is  intended to ernbrace (1)  all classes i n  
which there is a n  actual or virtual undertaking f o  treat a fact as settled, 
so that  i f  must  stand specifically as agreed, (italics ours) and (2)  all 
cases i n  which an  estoppel grows out of the performance of the contract 
by operation of law. Whether all the cases here referred to ought to be 



N. C.] S P R I N G  T E R M ,  1927. 411 

called rstoppels is now probably too late to inquire, for i t  would be vain 
to resist the current. lrIuch of i t  must certainly have fallen without the 
lines of estoppel as laid down by Coke; llow some of it,  had i t  arisen, 
would have been disposed of, is  not clear. The  t ru th  appears to be that  
the rcquiremcnts of modern society could not have been expressed in the 
terms of the old lam, and the band had to be unloosed. . . . (p.  492). 
Besides these t750 classes of cases, the doctrine, or at least the name, of 
estoppel has been estendetl during the present century, and eqpecially 
within thir ty or forty Fears past, to a variety of cases, embraced in the 
prwent work under the heads of Election, and Inconsistent Positions, 
hcrcin called (;)~tasi-Estol~pel, and follows thc t n o  subjects before men- 
tioned. . . . Thus  in the case of waiver of rights, which is often 
called a case of estoppel by conduct, tlw ground upon which the waiver 
rests i ~ ,  at least in ordinary cases, knowledge by b o f h  parties of the 
facts; it  is not to he supposcd that  by calling the case 'estoppel by con- 
duct' knowledge of facts on the part of the one clainling the waiver is 
fatal, as in the typical example of estoppel by conduct, to n i t ,  mixrepre- 
sentation of some fact (p. 403). Thiq i~ e~iough to indiratr  that thew 
may be dangcr in using the term (estoppel' freely. I t  is common enough 
at prcscnt to speak of accpiescence and ratification ar  an  estoppel. 
Keither the one nor the other, h o ~ ~ e v e r ,  can be more than part of an 
estoppel, a t  best. ,111 estoppel is certain, being a legal infcrcnce or con- 
clusion arising from acts or conduct; while acquiescence and ratification, 
like waiver, arc but matters of fact ~vhich  might h a w  been found other- 
wise." 

There arc so nlany variant attitudes of mtoppel that  7%-e quote fully 
from X r .  Bigelon-. Thc  kind we consider applicable in the present 
action is a liberal and motlcrn viev, founded on agrermcnt or coutract. 

I t  has been said ((,In cqtoppel i n  pais is to bp resorted to solely as a 
meamre to prcrent injustice-alwavs as a shield, but rimer as a sword." 

Tn 0 1 . w a l l  Co. v. IIolmes, 186 S. C., at p. 431, among the definitions 
gircn of contract, is the following: ('Contract is  the agreement of t ~ r o  
mind., thc coming together of two mind? on a thing done or to br  done." 

The  language of the psprr-vri t ing,  in the present case, is the '(coming 
t o g ~ t h c r  of t n o  minds." The settlement by partics of full age, m i  jztris, 
with full knowledge of their rights. The paper-writing in controversy 
shows a complete offer and acceptance and an adjustment and satis- 
faction. 

I n  the case of Kerr v. Sanders, 122 N. C., a t  p. 635, drfendants sent 
plaintiff a check on which was written "in full for  services." Plaintiff 
endorsed on the check ('Accepted for one month's services," etc. The  
Court said:  "The plaintiff must have k ~ i o ~ ~ n  what a a s  meant by the 
words written on the face of the check 'in full for  services,' enclosed in 
the letter discharging him from the serrice of defendants. I t  is certain 
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he was not inadvertent to this language, 'in full for services,' as he would 
not have endorsed on it 'accepted for one month's service,' etc., and the 
jury hare found against him. The plaintiff had no right to change this 
check or to accept it for any other purpose than that stated in the letter 
and check. Long v. Miller, 93 N. C., 233; Prudem v. R. R., 121 N. C., 
509. This doctrine is based on the idea of contract. ' I t  takes two to 
make a contract.' The offer of the defendants and the acceptance by 
the plaintiff was a contract-a meeting of minds." DeLoache v. De- 
Loarhe, 189 N. C., 394; Colt v. Rimball, 190 N. C., at  p. 172; Refining 
Corp. v. Sanders, ibid., at p. 209; Cook v.  Pink, ibid., at p. 631; Scho- 
f i ~ l d  I ) .  Bacon, 191 PIT. C., 253. 

I t  is said in Freeman 11. Ramsey, 189 N. C., at p. 796, citing numer- 
ous authorities: "When the facts recited in deeds are of the essence of 
the contract, and where the intent of the parties to place a fact beyond 
question or to make it the basis of the contract is clear, the recital is 
effectual and operates as an estoppel against parties and privies." Hays 
1.. Ad-ew, 50 N. C., 63; Mqer  c. Realsm, ante, 172. 

In Tl'righf 2 % .  Fertilizer Co., ante, 305, Mr. Justire Rro,gden, in 
a well considered opinion, held that the plaintiff Wright could not 
recover. The facts disclose that Wright kept the minutes of the cor- 
poration, and at  a regular meeting in 1919 in the minutes had written 
the following: "Ordered that George W. Wright be paid a salary of 
$5,000 for the year 1919." At a meeting of the directors in 1920 he 
wrote in the minutes, "On motion, duly seconded, i t  wm ordered that 
G. W. Wright be paid a salary of $6,500 for the year 1920." The salary 
was paid for 1919, and he drew the pro rata salary for ten months of 
1920 at the fixed amount of $6,500 for the year and the remaining two 
months he drew $150 a month. Wright brought suit dleging that in 
December, 1919, the Fertilizer Company employed him for a period of 
five years, beginning 1 January, 1920, at  a salary of $6,500 a year; that 
he was paid at this rate until November, 1920, when the payments to 
him were reduced to $1,800 a year, and afterwards increased to $2,100 
a year. H e  was discharged in March, 1923. The suit was brought for 
$7,870.77, balance due on salary, etc. Plaintiff did not assert his right 
until after lapse of some four years, gave no notice to the corporation of 
his claim for five years at  $6,500 a year before suit, and waited until 
the corporation passed into the hands of other parties. Plaintiff's salary 
was changed, which he accepted until he was discharged, and the record 
does not disclose that he made any protest or gave any notice whatever 
to the corporation as to his contention that he had a file-year contract 
for $6,500 a year. "The principle applicable to this state of facts is 
thus declared in Hill v. R. R., 143 N. C., 557: ' I t  is a general rule of 
law, as well as of good morals and fair dealing, that if a party is silent 
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when he should speak or supine when he should act, he will not after- 
v a r d s  be permitted to either speak when he  should be silent or to act 
when he has failed to do so a t  the first proper and opportune moment.' 
Applying these principles of law to the facts appearing upon the record, 
we hold that  the plaintiff cannot now be heard to claim his excess 
salary." 

The  paper-writings in the present action were signed by W. E. Win- 
stead, W. J. Winstead and Bettie W. Alford, in 1916, 1917 and 1920, 
respectively. The  present action was begun 20 August, 1925-many 
years after the paper-writings mere given. 

Taking into c&sideration the language of the paper-writings and the 
setting of the parties, xvc think the paper-writings wcrr clear and ex- 
plicit and an estoppel by tontract. 

There is nothing more important than the keeping of contracts. h 
high compliment among incn of honor is the expression that  "He is  a 
man of his word." I n  the present case, as so often said, "The xvritteii 
word abides.'' 

The  judgment below is modified according to this opinion. 
Modified and affirmed. 

CONNOR, J., not sitting. 

A. D. WADFORD, GUARDIAS, v. W. P. GILLETTE, TRUSTEE, ET AT.. 

(Filed 23 March, 1927.) 

1. Appeal and Error-Referenc~Evidence-Review-Presumptions. 
The facts found by the referee upon sufficient legal evidence, approvrtl 

by the trial judge, are not reriewable by the Supreme Court on appeal, 
and where the evidence is nor set out in the record, the findings by the 
trial judge are presumed to be sustained by sufficient evidence. 

2. Contracts-Insane Persons - Adjudication of Insanity - Void Con- 
tracts. 

Contracts made with onc after she has been officially adjudged to be 
insane and lacking in mental capacity to execute them are void, and 
voidable only when made before such official determination. 

3. Same--Voidable Contracts - Restitution of Consideration - Status 
Quo--Equity. 

One dealing with a person linowing her to be insane. or of insufficient 
mental capacity to make a contract, is deemed to have l~erpctrated a 
frand upon her and her rights; but where the person thus dealing with 
her does so in good faith without notice of her mental incapacity, and 
pays a valuable consideration which cannot be restored or the parties 
cannot be put in stcctu q ~ r o ,  the contract so executed is valid and en- 
forceable. 
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Where the mental incapacity or insanity of the party to  a contract 
sued on has been shown in evidence in a n  action thereon, the burden is 
on the party claiming thereunder to show, when relied on, that he was 
ignorant of the fact of such incapacity, and without notice of such facts 
as  would put a reasonnbly prudent man upon i n ~ u i r y ;  that the transac- 
tion was fair and no adralltnge was taken, and that r~xt i tut ion of the 
consideration or adequate compensation could not be made. 

5. Contracts-Insane Persons-Mental Incapacity-Husband and Wife 
-Consideration-Equit-Estate by Entireties. 

TVherc the in.anity or ineiltal incapacity of n married momnn is set up 
in a suit to declare a mortgage void executed by her and her husband on 
her separate lands, the fact that in the course of the t ra  isaction slle had 
ncquired an estate to lands in entireties with her husband, had lived 
thereon for years enjoying IT-it11 him the profits therecf, and that her 
sc~pa~.ate lnnds had been appreciably relieved of certain mortmqe liens, 
is sufficient consideration to he considered by a court of equity upoil the 
doctrine of restitution in placing the partiec: in atatu g t t c .  

6. Mortgages-Deeds and Conveynnces-Assumption of Mortgage Debt 
-Principal and Surety. 

Wliere lnnds are  encninbcretl with a mortgage and the mortgaqor con- 
veys then1 to a third pelson who nssnmes the outstanding inortzaqe a s  
between the mortgacor and the purchaser, the mortgagor occupies the 
plnce of surety against whom the mortgagee may procecvl to collect the 
deficiency of the price the land had brought n t  the foreclosure snle. 

7. Contracts-Insane Persons-Rills and Not,es-Negotiable Instruments 
-Due Course. 

The same principles that control contracts of insane l~ersons apply to 
negotiable instruments in the hands of a n  innocent holdjx in due course 
for value. C. S., 3033. 

8. Reference--Appeal and Error--Referee's Report - Interpretation- 
Findings of Fact-Conclusions of Law. 

Whether an item of the report of a referee is a finding of fact or con- 
clusion of law may be determined by the Supreme Court on appeal from 
an interpretation of his report set out in the record. 

CIVIL ACTION, before Barnhill, J., a t  November Term,  1926, of NASH. 
T h e  action was instituted by  A. D. Wadford,  guard ian  of Rachael  

Frances  Baker ,  v. W. P. Gillette, trustee i n  t h e  deed of t rust ,  which 
was the  subject of controversy, a n d  J a m e s  T. Gillette, payee i n  t h e  note  
i n  controversy, a n d  S t a t e  B a n k  of Por t smouth ,  Va., the holder of said 
note. 

T h e  cause was  by  consent of counsel referred t o  H. G. Connor as 
referee to  find t h e  facts  a n d  s tate  t h e  conclusions of law. A f t e r  hearing 
the  evidence a n d  a rgument  of counsel t h e  referee made  h i s  report.  c hi 
findings of fac t  by t h e  referee a r e  voluminous, but  a r e  clear a n d  succinct, 
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presenting every phase of the controversy, and for that  reason the entire 
report is set out in full and is as follows: 

1. That  prior to 1 January ,  1921, Rachael Frances Baker, the x i f e  
of J. W. Baker, was the owner in  fee simple and in the possession of a 
certain tract of land lying and being in  Nash County, S o r t h  Carolina, 
S o r t h  Whitakers Township, and being lot KO.  3 of the J. D. Wadford 
Farm,  the said Rachael Frances Bakcr har ing  inherited said farm from 
her father, D. J. Wadford, the said Rachael Frances Baker haring mar- 
ried John  W. Baker, and on said date was living ypon said farm with 
her husband. 

2. That  prior to 1 January ,  1921, P. Roy Ricks owned and was in the 
possession of a certain tract of land in  Southampton County, Virginia, 
Drewryville Magisterial District, containing 21i1h acres, more or less. 

3. That  on 1 January ,  1921, the folio\\-ing liens existed as 1-alid, mb- 
sistinp licns against the 21714 acres of land. in Southa~npton County, 
Virginia, owned by P. Roy Ricks, i n  the following order:  

( a )  311 indebtedness clue the Federal Land Bank, of Baltimore, Nd., 
of $3,800, dated 5 June, 1919, recorded in the office of the clerk of the 
Circuit Court of Southampton County, Virginia, in Nortgage Book 19, 
p. 236. 

(b )  ,I deed of trust securing an  indebtedness to James T .  Gillette, 
guardian, of $6,000, dated 9 June,  1919, and recorded in Deed of Trust  
Book Xo. 19, page 253. 

(c)  A deed of trust securing an  indebtedness of J. 11. Leigh for $1,200, 
dated 9 June ,  1919, and recordrd in Deed of Trust  Book S o .  19, p. 233. 

4. That  James T.  Gillette, guardian, had as additional security for 
the $6,000 above mentioned a mortgage or deed of trust upon two other 
tracts of land in said State, coul~ty and magisterial district, being lots 
Nos. 8 and 9 of the C. P. Grizzard Home Place, containing 87 and 74 
acres, respectively, the said mortgage or deed of trust having been given 
by D. C. Ricks and was duly recorded, the said D. C. Ricks being a 
brother of P. Roy Ricks. 

5. Tha t  certain negotiations had been between Joshua Leigh and 
P. Roy Ricks, resulting in  the giving of an option by P. Roy Ricks to 
the said Leigh for the said 2171h aacres of land. 

6. That  some time during the year 1920, J. W. Raker, the husband of 
Rachael Frances Baker, went to Southampton County, Virginia, and 
took from Joshua Leigh an  option upon the Ricks place, upon the fol- 
lowing terms: he paid $200 at the time of the taking of the option; was 
to pay $4,500 additional, making $5,000 in  all, by 1 December, 1920, 
and was to assume the indebtedness of $11,000 upon the place. 

7. This option mas closed in the office of J. T.  Gillette, who was an  
attorney, the $500 mas paid and went into the hands of J. T. Gillette, 
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who credited the same upon the interest due him as guardian, on the 
$6,000 note which he held against P. Roy Ricks. 

8. Tha t  i n  the fal l  of 1920 J o h n  Mr. Baker failed to take u p  the 
option and pay the $4,500, and forfeited the $500 previously paid. 

9. Upon the failure of J o h n  W. Baker to take u p  the option, Joshua 
Leigh had no further interest in the matter. 

10. When J. T .  Gillette ascertained that  John  W. Baker had failed to 
take up  the option, he came to Xor th  Carolina to see and did see John  W. 
Baker and his  wife, this visit being made a t  the inst,ince of P. Roy 
Ricks and D. C. Ricgs. 

11. I n  consequence of this visit, J. T. Gillette arranged with the First  
National Bank of Portsmouth, Virginia, for a loan of $3,600 for 
John 11'. Baker, which mas to be arranged as follows: J o h n  W. Baker 
and wife, Rachael Frances Baker, were to give a deed of trust upon Mrs. 
Baker's land in North Carolina, securing a note of $3.500; J. T. Gil- 
lette mas to endorse this note as collateral to his note to the bank. 

12. T h e  price of the land was abated to $15,000. 13y the arrange- 
ment above set out, $4,000 was to be paid in cash, made u p  by the 
$3,500 loan and the $500 which had been previously patd and John W. 
Baker was to assume the mortgage indebtedness on the P. Roy Ricks 
land in  Southampton County, Virginia. 

13. I n  consequence of these negotiations, J. T. Gillette came to the 
home of John  W. Baker and his wife and prepared a 'deed of trust to 
W. P. Gillette, Jr . ,  securing a note for $3,750, payable to Jas .  T. Gil- 
lette. John  W. Baker and his  wife, Rachael Frances Baker, signed the 
deed of trust and the note. J. T. Gillette returned to Virginia, and in 
about ten days the deed of trust and note were sent him, the probate 
having been taken by T .  E. Powell, a justice of the peace of Nash 
County, now dead; the deed of trust was on 21 January ,  1921, recorded 
in  Book 219, page 317, in the office of the register of deeds of Nash 
County. The  note was taken for $3,750, $3,500 to be used in  the pur- 
chase of the Ricks land and $250 was Gillette's fee for negotiating and 
financing the deal. 

14. Pursuant to arrangements which had been made, Jas.  T. Gillette 
endorsed the $3,750 note of Rachael Frances Baker a r d  her husband, 
John  W. Baker, attached it to his note of $3,500, and s,ent i t  to Ports- 
mouth, Virginia, and the defendant, State Bank of Portsniouth, dis- 
counted Gillette's note for $3,500 and came into the possession of the 
$3,750 Baker note only a few days after the note was given, and long 
prior to its due date. 

15. The  proceeds of the $3,500 note given by Jas.  T. G.illette, with the 
$3,750 note as collateral thereto, was used by him as a payment upon 
the $6,000 note held by him as guardian. 
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16. Thereupon, P. Roy Ricks and wife executed and delivered unto 
John  W. Baker and wife, Rachael Frances Baker, a deed of conveyance, 
conveying unto them as "joint owners" the 217% acres of land in  South- 
ampton County, Virginia, subject to the three encumbrances or liens 
hereinbefore set out i n  Finding of Fact  No. 3, amounting to $11,000, 
the said deed was duly recorded in  Deed Book 68, page 540, i n  the 
clerk's office of the Circuit Court of Southampton County, Virginia;  
and John  W. Baker and wife, Rachael Frances Baker, moved from 
North Carolina to Virginia and upon said lands, and lived there for 
several years. 

17. James T.  Gillette had agreed with D. C. Ricks and P. Roy Ricks 
that  upon the payment of the sum of $4,000, lots Nos. 8 and 9 of the 
C. P. Grizzard Home Place, which had been mortgaged to secure his 
note as guardian for $6,000 would be released, and thereupon, on 30 
April, 1921, James T. Gillette as trustee and as guardian, executed and 
delivered unto D. C. Ricks a deed of release by which lots Nos. 8 and 9 
of the C. P. Grizzard Home Place were r~ leased  from the deed of trust 
securing the $6,000 note, the said release hilving been duly recorded in 
Release Deed Book No. 1, page 524. 

18. There is  no evidence as to whether or  not John  W. Baker and 
wife, Rachael Frances Baker, were cognizant of or knew anything about 
the agreement between James T .  Gillette and D. C. Ricks as to the 
release by Gillette of lots Kos. 8 and 9 of the Grizzard F a r m  and the 
referee, therefore, is unable to find as a fact that  J o h n  W. Baker and 
Rachael Frances Baker were cognizant of the agreement to and the sub- 
sequent release of these two tracts of land, and the referee finds that  
Rachael Frances Baker mas not cognizant of the agreement. 

19. There is no evidence as to the value of lots Nos. 8 and 9 of the 
Grizzard Home Place, the referee, therefore, is  unable to find what 
these two tracts of land were worth a t  the time of the execution of the 
release above mentioned. 

20. John  W. Baker defaulted in  the payment of the interest and 
taxes upon the lands in Southampton County, Virginia, and James T.  
Gillette in order to protect himself, was compelled to pay the interest 
and taxes as they accrued, with tho exception of $268.72, which was paid 
to him by J o h n  W. Baker. 

21. James T .  Gillette was compelled to and did pay to the sheriff of 
Xash County $182.75 on 8 February, 1924, being the taxes upon the 
Baker land in Nash County. 

22. Baker har ing  defaulted, the lands in Southampton County, Vir- 
ginia, were finally sold by the Federal Land Bank of Baltimore, and 
hid in  by one Peter  Thomas for $7,000, Thomas now being in  possession 
thereof. The  evidence is that  this purchase has not yet been consum- 
mated. 
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23. That on the day that Rachael Frances Baker executed the note of 
$3,750 and the deed of trust to W. P. Gillette, Jr., securing the same, 
and for some time prior thereto, she was mentally incapable of entering 
into a contract so as to bind her separate estate. 

24. That neither James T. Gillette nor W. P. Gillette, Jr., knew of 
the mental incapacity of Rachael Frances Baker on the date that she 
executed the note and mortgage. 

25. That the State Bank of Portsmouth, Va., had no knowledge of 
the want of capacity of Rachael Frances Baker at  the time she executed 
the note of $3,750, and the deed of trust securing the same; that it took 
the said note as collateral to the $3,500 note of James T.  Gillette in the 
following circumstances : 

1. The instrument was complete and regular upon its face. 
2. The bank became the holder of it before it was overdue and with- 

out notice of previous dishonor. 
3. The bank took i t  for good faith and vdue. 
4. That at the time the bank took the note it had no notice of any 

infirmities in  the instrument or defect in  the title of the person nego- 
tiating it. 

26. That when James T.  Gillette took the note of $3,7!50, and the deed 
of trust securing the same, he had no intention of driving an  unconscion- 
able bargain with Rachael Frances Baker or her husband, John W. 
Baker, and did not attempt to take advantage of either one of them. 

27. There is no evidence before the referee as to the value of the 
217% acres of land in Southampton County, Virginia, at  the time of 
the conveyance of the same to John W. Baker and wife, Ixachael Frances 
Baker by P. Roy Ricks, and the referee therefore is unable to find as a 
fact what was the value of the land at  that time and r a k e s  no finding 
with reference thereto, there being no evidence before him from which 
he can make any finding. 

28. Upon admissions made before the referee, the referee finds that 
Rachael Frances Baker owns no property other than her interest in the 
farm in Nash County, being lot No. 3 of the J. D. Wadford land, and 
that her husband, John W. Baker, owns no property whatsoever. 

29. That some time between the date upon which the note for $3,750 
and the deed of trust securing the same were given, and the institution 
of this action, Rachael Frances Baker was duly adjudged incompetent 
by the Superior Court of Nash County, a court having jurisdiction, and 
the plaintiff, A. D. Wadford, has been duly appointed guardian of her 
estate and has qualified as such, and in such capacity has instituted 
this action. 

30. Rachael Frances Baker has received no such valuable considera- 
tion for the $3,750 note signed by her and her husband and the deed of 
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trust securing the same as is necessaryeto bind the estate of a person 
nom compos mentis, and no property of any appreciable value has ever 
passed to her or been paid to her estate in exchange for the said note. 
The deed from P. Roy Ricks and wife for the 217% acres of land cre- 
ated an estate by the entireties on John W. Baker and his wife, Rachael 
Frances Baker, and was subject to encumbrance amounting to $11,000; 
whatever interest Rachael Frances Baker may have acquired in this 
land was of small money value and in no wise equal to $3,750, as she 
was not a party to, knew nothing of and received no benefits from the 
release given by J. T .  Gillette as trustee and guardian, to D. C. Ricks 
for lots Nos. 8 and 9 of the C. P. Grizzard home place, her rights and 
interests are in no wise affected by such release. 

From the foregoing findings of fact the referee arrires at  the follow- 
ing conclusions of lam : 

1. That the bringing of this action by A. D. Wadford, guardian of 
Rachael Frances Baker, is a repudiation by him for her of the note for 
$3,750 to J. T.  Gillette, and the deed of trust conveying her lands in 
Nash County, North Carolina, being lot No. 3 of the J. D. Wadford 
land, to W. P. Gillette, Jr . ,  securing said note. 

2. That the paper-writing in the form of a note in the sum of $3,750, 
signed by John W. Baker and wife, Rachael Frances Baker, and the 
paper-writing in the form of a deed of trust to W. P. Gillette, Jr . ,  secur- 
ing said note, in so far as they affect the property of Rachael Frances 
Baker, should be canceled. 

8. The rights of the holder of the note to proceed against John W. 
Baker cannot be passed upon, as he is not a party to this action. 

4. As the payment by J. T. Gillette of $182.75 on 8 February, 1924, 
to the sheriff of Nash County, North Carolina, for taxes then due upon 
the lands of R a c h e l  Frances Baker in Nash County, being lot No. 3 of 
the J. D. Wadford land inured to the benefit of the said Rachael Frances 
Baker, J. T.  Gillette is entitled to recover from A. D. Wadford, guardian 
of Rachael Frances Baker, the sum of $182.75, with interest from 
8 February, 1921." 

From the foregoing judgment the defendants appeal. 
The defendants agreed to waive $250 of said indebtedness, so that the 

amount now in controversy is $3,500. 

E. B. Grantham and Finch & Vaughan for plaintiff. 
Spruill& Spruill and Cootey & Bone for defendant. 

RROQDEN, J. Two questions of law are presented for determination: 
1. What is the legal status of a negotiable note executed by an insane 

person and secured by deed of trust upon the property of such person, 
when the payee in the note and the trustee in the deed of trust had no 
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knowledge of the mental incapacity of the maker of said note or of the 
grantor in said deed of trust, and when the entire transaction was in 
good faith and free from fraud? 

2. I s  such a note enforceable by a holder in due course? 
The evidence supporting the findings of fact by thi3 referee is not 

included in the record, but the trial judge approved the findings of fact 
and conclusions of law contained in the referee's report. Therefore, the 
findings of fact are not reviewable in this Court if there was evidence 
to support them, and as the evidence is not included in the case on 
appeal, it must be presumed that the evidence supported the findings. 
Miller v. Groome, 109 N .  C., 148;  Thompson v. Smith, 156 N .  C., 345;  
Dumas v.  morriso on, 175 N. C., 431;  Caldu>ell v. Robinson, 179 N .  C., 
518;  Hardy v. Thornton, 192 N.  C., 296. 

The principle of law governing contracts of insane persons may be 
stated substantially as follows : 

1. The contract of a person not judicially declared to be insane is 
voidable and not void. I f  the insanity has been formally adjudicated, 
subsequent contracts made by such person are void. 

2. A party dealing with an insane person, knowing his mental condi- 
tion, is deemed to perpetrate a fraud upon such insane Ferson, and upon 
his rights. 

3. When a contract with an insane person is executed and completed, 
and is fair and made in good faith, without notice of mental incapacity, 
and the parties cannot again be put i n  statu quo, such (contract is valid 
and enforceable. 

4. However, when mental incapacity is shown, the burden is so far  
shifted that the agreement will be set aside unless the party claiming 
under the contract, by proper proof, establishes the fsct that he was 
ignorant of the mental incapacity, and had no notice thereof which 
would put a reasonably prudent person upon inquiry, and that no unfair 
advantage was taken, and that the insane person is not able to restore 
the consideration or to make adequate compensation therefor. Carr 0. 
Holliday, 21 N. C., 344; Odom v. Riddick, 104 N .  C., 515; Creekmore 
v. Raxter, 121  N.  C., 31;  Sp~inkle  v. Wellhom, 140 N .  C., 163;  Heeson 
v. Smith, 149 N.  C., 142;  West v. R. R., 151  N .  C., 231; Godwin v. 
Parker, 152 N.  C., 672; Ipock v. R.  R ,  1.58 N.  C., 445; Cruddock v. 
Brinkley, 177 N.  C., 125. 

The referee, in his 30th finding of fact, devlared that "Rachael Frances 
Baker has received no such valuable consideration for the $3,750 note 
signed by her and her husband and the deed of trust securing the same 
as is necessary to bind the estate of a person non compos mentis, and no 
property of any appreciable value has ever passed to her, or been paid 
to her estate in exchange for the said note." 
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If  this statement of the referee should be construed as a finding of 
fact, exclusively, then it would be necessary to affirm the judgment as 
such finding has been approved by the judge, and is therefore not review- 
able; but as all the facts are set out in the referee's report, this finding, 
upon fair construction, would seem to be a conclusion of law. So that 
it becomes necessary to ascertain whether or not, under the facts as 
found by the referee, Rachael Frances Baker actually received a fair 
consideration for the note executed by her and secured by deed of trust 
upon her property in Nash County. 

What, then, was the consideration that Rachael Frances Baker re- 
ceived from the transaction? I n  the first place, she received an estate 
by entirety under and by virtue of the deed for the Virginia land, 
executed by P. Roy Ricks and wife. She and her husband moved upon 
this land and lived thereupon for several years, enjoying the rents and 
profits of the land. The brief for plaintiff states: "It will be noted 
the deed to the Ricks land in Virginia was made to J. W. Baker and his 
wife, plaintiff's ward, as tenants by entireties, but only for a remainder 
interest, said deed reciting on its face that said land was subject to a 
first, second, and third mortgage, and attempted to bind grantees to pay 
off said three mortgages as a part of the considerations for said con- 
veyance." Hence it appears that the deed to plaintiffs provided that 
the plaintiffs, as grantees therein, should assume and pay off the out- 
standing mortgage indebtedness existing on the Virginia farm. In-  
cluded in this outstanding indebtedness was a note of $6,000, payable to 
the defendant James T.  Gillette, guardian, and secured by deed of trust 
on said property. The proceeds of the note made by John W:Baker 
and his wife, Rachael Frances Baker, and secured by a deed of trust 
on her land in Nash County, was applied to this $6,000 lien. Rachael 
Frances Baker therefore received the full consideration for this credit 
for the reason that, having assumed the indebtedness on the Virginia 
farm in the event of a sale of such farm at a sum less than the out- 
standing liens, then John W. Baker and Rachael Frances Baker would 
have been liable for the deficiency and the reduction of the $6,000 
liability by applying the $3,500 diminished to that extent, the contingent 
liability of Rachael Frances Baker. The rule of law applicable is thus 
stated in Baber v. Hanie, 163 N. C., 591, as follows: "The doctrine of 
equity is that when the grantee in a deed assumes the payment of the 
mortgage debt, he is to be regarded as the principal debtor, and the 
mortgagor occupies the position of a surety, as between themselves, and 
the mortgagee is permitted to resort to the grantee to recover the defi- 
ciency after applying the proceeds of a sale of the mortgaged premises, 
by the equitable rule that the creditor is entitled to the benefit of all the 
collateral securities which his debtor has obtained to reinforce the prin- 
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cipal obligation, though this right is strictly an equitable one, and its 
exercise at  law has been refused." Jones on Mortgages, 7 ed., vol. 3, 
sec. 1713; Bank v. Watson, 187 N.  C., 107; Parlier v. illiller, 186 N.  C., 
501. 

We are therefore of the opinion that Rachael Frances Baker received 
such consideration for the note in controversy as the law contemplates 
in order to constitute an enforceable contract. 

The referee finds that neither John W. Baker nor 'Rachael Frances 
Baker has any property except the Nash County property of Rachael 
Frances Baker. I t  is therefore apparent that Rachael Frances Baker 
cannot restore the consideration or place the defendants i n  statu quo. 
Hence, upon the entire record, i t  appears that Rachael Frances Baker 
received full consideration for the note in  controversy; that she cannot 
restore the consideration or place the parties i n  statu quo; that the con- 
tract was fully executed, and that there was an entire lack of knowledge 
of her mental condition or of such facts as to put a reasonably prudent 
person upon inquiry. Moreover, it appears that there was no fraud or 
unfair advantage, but the whole transaction was begun and completed in 
good faith and in full accord with the principles of fair dealing. 

The referee finds that the defendant, State Bank of Portsmouth, 
Virginia, took the note of Rachael Prances Baker as collateral to the 
$3,500 note of the defendant James T. Oillette under such conditions 
as to constitute said bank a holder in due course. C. 8., 3033. 

The same principles that control contracts of insane persons apply to 
negotiable instruments. Bank v. Moore, 78 Pa. St., 407, cited with 
approval in Odom v. Riddick, 104 N.  C., 522; Host!er v. Beard, 54 
Ohio St., 398, cited with approval in  Ipock v. R.  R., 15!3 N. C., 449. 

For the reasons given, the judgment is 
Reversed. 

H. C. RIPPLE, TRUSTEE IN BANKRUPTCY OF GEORGE H. WILLARD MOTOR COM- 
PANY, V. MORTGAGE AND ACCEPTANCE CORPORATION. 

(Filed 23 March, 1927.) 

1. Usury-Actions-Parties-Bankruptcy-Trustee. 
A right of action to recover the penalty for a usury charge is in the 

nature of an action for debt, and is a wrongful detention of, or injury to 
the estate of the bankrupt which passes to his trustee in bankruptcy. 
0. S., 2306. 

Where a finance corporation loans money for the puwhase of automo- 
biles sold in this State to be paid for herein at a greater rate of interest 
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than six per cent, the transaction is an usurious one coming within the 
inhibition of our statute and the penalty it imposes, though the contract 
is couched in the language of bargain and sale in order to evade our 
usury law. C. S., 2306. 

3. Sam-Place of Payment. 
Where in fact a contract for the payment of usurious interest in viola- 

tion of C .  S., 2305, was made and payable in this State, the fact that it 
appeared from the face of the contract that it was payable in another 
state, does not relieve it of its usurious charge of interest contrary to the 
statute of this State. 

APPEAL by defendant from Oglesby, J., at September Term, 1926, of 
FORSYTH. Affirmed. 

Action by plaintiff trustee in bankruptcy to recover of defendant twice 
the amount paid to defendant by the bankrupt prior to its adjudication, 
upon the allegation that said amount was usury. 

The action was begun and tried in Forsyth County Court, before 
Parker, J., and a jury. The issue submitted to the jury at  said trial 
were answered as follows: 

"1. Were the contracts sued upon executed in the State of Naryland, 
as alleged in  the answer? Answer : (No.' 

"2. Were the contracts to be performed in the State of Maryland, 
as alleged in the answer? Answer : 'No.' 

"3. Did the defendant own and sell the automobiles to the George H. 
Willard Motor Company, and take conditional sales contracts therefor, 
as alleged in the answer? Answer: 'No.' 

"4. Did the defendant knowingly take, receive, reserve, or charge the 
George H. Willard Motor Company a greater rate of interest than six 
per cent per annum, as alleged in the complaint Z Answer: 'Yes.' 

"5. What amount of penalty, if any, is the plaintiff entitled to recover 
of the defendant for usurious interest paid? Answer: '$2,290.80.' " 

From judgment on the verdict, defendant appealed to the Superior 
Court of Forsyth County. Upon said appeal, its assignments of error, 
based upon exceptions taken during the trial in the county court, were 
not sustained. 

From judgment of the Superior Court affirming the judgment of the 
county court, defendant appealed to the Supreme Court. Upon its 
appeal to this Court, defendant assigns as error, first, the refusal of the 
judge of the Superior Court to sustain its assignments of error, based 
upon exceptions taken during the trial in the county court, and, second, 
the signing of the judgment affirming the judgment of the county court. 

R. M. W e a v e r  and Hast ings & Booe for plaintiff .  
W .  T .  Wi l son ,  E d w a ~ d  D u f f y ,  and A. B. Just ice  for defendant.  
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CONNOR, J. Interest is the compensation allowed by law, or fixed by 
the parties for the use, or forbearance, or cletention of money. Black's 
Law Dictionary. 

The legal rate of interest in North Carolina is six per cent per annum 
for such time as interest may accrue, and no more. C?. S., 2305. An 
agreement by the parties for the payment of interest in  excess of the 
legal rate, made in this State and to be performed therein, is unlawful; 
such an agreement is in violation of the statute and is contrary to the 
public policy of this State, as declared by its General Assembly. No  
cause of action founded upon such an agreement can be maintained in 
the courts of this State. The agreement-is void: there can be no recov- " 
ery in any court in  North Carolina upon a promise or agreement by a 
borrower to pay as compensation for the use of money a sum in excess 
of interest at  the,legal rate, where such agreement is made within this 
State, and both parties contemplate that i t  shall be pe~.formed therein. 
The law in this respect is well settled, and generally understood by all 
persons, firms, or corporations doing business in North Carolina. From 
time to time, however, our courts are called upon to determine whether 
or not the law has been successfully evaded by those who are not content 
to lend money in North Carolina at  the legal rate of interest. Attempts 
to evade the law have not been generally successful. Our courts do not 
hesitate to look beneath the forms of transactions alleged to be usurious 
in order to determine whether or not such transactions rwe in truth and 
in reality usurious. I n  Bank v. Wysong, 177 N. C., 380, Justice Walker, 
speaking of a transaction alleged to be usurious, says: "This kind of 
usurious agreement has been cast in various forms, but the courts have 
invariably stripped i t  of its flimsy disguises, and decided according to its 
substance, and its tendency and effect, when the purpose and intent of 
the lender is unmistakable. This is the correct rule." See Lumber Co. 
v. Trust Co., 179 N.  C., 211; Monk v. Goldstein, 172 N.  C., 516; Riley 
v. Sears, 154 N.  C., 509 ; Burwell v. Burgwyn, 100 N. C.:, 389. Where a 
transaction is in reality a loan of money, whatever may be its form, and 
the lender charges for the use of his money a sum in excess of interest 
at  the legal rate, by whatever name the charge may be called, the trans- 
action will be held to be usurious. The law considers the substance and 
not the mere form or outward appearance of the transaction in order to 
determine what it in reality is. I f  this were not so, the usury laws of 
the State would easily be evaded by lenders of money who would exact 
from borrowers with impunity compensation for money :loaned in excess 
of interest at the legal rate. 

I-1 N x t h  Carolina the penalty, as prescribed by statute, for taking, 
receiving, reserving, or charging for the use of money s sum in excess 
of interest at the legal rate is forfeiture of the entire interest which the 



N. C.] S P R I N G  TERM, 1927. 425 

note or other evidence of debt carries with it, or which has been agreed 
to be paid. The forfeiture will be enforced against the usurer, when 
he seeks to recover upon the usurious contract or transaction. His debt 
will be stripped of all its interest-bearing quality, and he will be per- 
mitted to recover only the principal sum loaned. I f  a sum in excess 
of interest at  the legal rate has not only been charged by the lender, but 
has also been paid by the borrower for the use of money, then the person, 
or his legal representative, or the corporation by whom the same has 
been paid, may recover twice the amount paid in an action in the nature 
of action for debt. C. S., 2306. Sloan v. Ins. Co., 189 N.  C., 690; 
Waters v. Garris, 188 N. C., 305. 

This action is for the recovery of twice the amount paid by the 
George H. Willard Motor Company, a corporation organized under the 
laws of the State of North Carolina, with its principal place of business 
at Winston-Salem, N. C., to defendant, a corporation organized under 
the laws of the State of Delaware, with its principal place of business 
in the city of Baltimore, in  the State of Maryland, as compensation for 
the use of money, the amount so paid being in  excess of interest at  the 
legal rate upon the amounts loaned. The transactions upon which the 
several amounts were paid extended from 23 June, 1924, to 23 January, 
1925. The aggregate of the amounts so paid between said dates is 
$1,145.40. The George H. Willard Motor Company was adjudged a 
bankrupt on 6 March, 1925, and plaintiff, a resident of Forsyth County, 
has been duly appointed a trustee in bankruptcy for said company. 
This action was begun on 22 April, 1925. 

Defendant's first assignment of error, upon its appeal to the Superior 
Court, was based upon its exception to the,refusal of the county court 
to sustain its motion made in said court, before the jury was empaneled, 
that the action be dismissed on the ground that plaintiff, trustee in 
bankruptcy, cannot maintain the action, it being for the recovery of a 
penalty prescribed by statute. Defendant contends that this penalty 
can be recovered only by the person or corporation by whom usury has 
been paid, and that the right to recover same does not pass to or vest 
in the trustee in bankruptcy of such person or corporation. Upon its 
appeal to this Court, defendant assigns as error the refusal of the judge 
presiding in the Superior Court to sustain this assignment of error. 

Upon the facts alleged in the complaint, the George H. Willard Motor 
Company, by the express provisions of the statute--C. S., 2306-at the 
date of its adjudication as a bankrupt, had a right of action, in the 
nature of an action for debt, against the defendant for the recovery of 
the amount demanded in the complaint. This right of action, together 
with all other rights of action arising upon contract, or from the unlaw- 
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ful taking or detention of, or injury to the property of the bankrupt, 
passed to and vested in the trustee in bankruptcy, upon his appointment 
and qualification as such trustee. National Bankruptcy Act, see. 70. 
The cause of action alleged in the complaint is founded upon a statute; 
the statute, however, defines the action as one in the nature of an action 
for debt. I t  is for the recovery of twice the amount unlawfully taken 
by defendant from the bankrupt. The amount so taken is wrongfully 
detained by defendant, to the injury of the estate of the bankrupt. The 
right to recoyer twice this amount, by operation of law, has vested in  
the plaintiff, who as trustee in bankruptcy may maintain the action. 

I n  Black on Bankruptcy, the author says: ('A right of action under 
a state statute to recover back usurious interest paid (or double the 
amount of it, or a penalty for exacting it, as the case may be) will vest 
in the trustee in bankruptcy of the borrower, since the injury done by 
the usurer is an injury to the property or estate of the borrower, and 
not a personal tort." Sec. 344. 

This statement of the law, taken from the text, is supported by authori- 
ties cited in the note. The identical question presented by defendant's 
assignment of error was decided in Reed v. American-German National 
Banlc, 155 Fed., 233. I t  is there held that a trustee in 3ankruptcy may 
maintain an  action to recover usurious interest paid by the bankrupt. 
I n  Lasater v. First National Banlc, 96 Tex., 345, 72 S. W., 1057, it is 
held that a right of action for the recovery of a statutory penalty for 
taking usurious interest passes to the trustee in  bankruptcy. I n  the 
opinion of the Court in that case, i t  is said that "the weight of authority 
sustains the proposition that when a cause of action as that asserted has 
accrued, i t  will, upon the bankruptcy of the owner, pam to the trustee 
in bankruptcy." See, also, Collier'on Bankruptcy, 1925 ed., p. 1724. 

I n  Cleland v. Anderson, 6 6  Neb., 252, 92 N. W., 306, 5 L. R. A. 
(N. S.), 136, i t  was held by the Supreme Court of Nebraska that a right 
of action, founded upon a statute of that state, for the recovery of 
damages resulting from a conspiracy to injure the bankrupt's business, 
or property, passed to his trustee in  bankruptcy, under the provisions of 
the National Bankruptcy Act. I n  the instant case, the right of action, 
founded upon the statute, having accrued at  the date of the adjudication, 
passed to the plaintiff, who as trustee in  bankruptcy, may maintain the 
action, which is in  the nature of action for debt. The arnount recovered 
becomes an asset in the hands of the trustee, to be administered by him 
as property belonging to the estate of the bankrupt. There was no 
error in the refusal of the judge presiding in the Superior Court to 
sustain defendant's first assignment of error upon its appeal from the 
judgment of the county court. 
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I n  answer to the third and fourth issues, submitted at  the trial in  the 
county court, the jury has found that defendant did not own and sell the 
automobiles described in  the conditional sales contracts offered in evi- 
dence; that the consideration for the notes executed by the said motor 
company, payable to [he order of defendant, and thereafter paid by said 
company to defendant, was money loaned; and that defendant knowingly 
took, received, reserved, and charged said motor company, as compensa- 
tion for money loaned, sums in excess of interest thereon at the legal 
rate. 

We find no error in  the refusal of the judge of the Superior Court to 
sustain defendant's assignments of error with respect to these issues. 
All the evidence was to the effect that the George H. Willard Motor 
Company purchased the automobiles from the manufacturer, who 
shipped the same from the factory to the motor company, at  Winston- 
Salem, N. C., upon bills of lading, with drafts attached for the purchase 
price of the said automobiles; that these drafts were paid by the motor 
company by checks drawn on its bank account, and that upon payment 
of said drafts, the said automobiles were delivered by the railroad com- 
pany to the motor company. The title to said automobiles never passed 
to or vested in defendant, either actually or constructively. The con- 
ditional sales contracts, in which defendant is described as vendor and 
the motor company as purchaser of said automobiles, were manifestly 
used for the purpose of concealing the real nature of these transactions. 
These transactions involred loans of money by defendant to the motor 
company; they were not sales of automobiles by defendant to the motor 
company. 

Defendant admits that upon these various transactions, extending 
from 23 June, 1924, to 23 January, 1925, the motor company paid to 
it sums of money aggregating $1,145.40. These sums were called 
"finance charges"; they >$-ere in fact charges for the use of money, and 
exceeded interest at  the legal rate upon the amounts loaned. The 
transactions were clearly usurious; they were admittedly entered into in  
North Carolina, and not in the State of Maryland. 

Defendant, at the trial in the county court, relied chiefly upon its 
contention that the contracts upon which the motor company to it, as 
compensation for the use of money, sums in excess of interest at  the legal 
rate, were to be performed in the State of Maryland, and not in the 
State of North Carolina, and that therefore there could be no recovery 
in this action. 

Plaintiff contended that although the notes which were executed by 
the motor company were, upon their face, payable in  the city of Balti- 
more, it was contemplated by both defendant and said coinpany that they 
were to be paid in  North Carolina. 
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After stating the contentions of both plaintiff and defendant, with 
respect to the second issue, the court instructed the jury as follows: 

"Now, gentlemen of the jury, if the place of payment was specified 
as in the State of Maryland, for the purpose of avoiding the usury laws 
of North Carolina, and if it were a scheme or method to avoid the usury 
laws of North Carolina, and that was the reason for the place of pay- 
ment being provided in Maryland, then your answer to the second issue 
would be 'No'; that they were not to be performed in Maryland, because 
if providing the place of payment as Maryland was a scheme to evade 
and whip around the usury laws of North Carolina, and was not done 
in good faith, then the place of payment, so far as the law is concerned, 
would not be in Maryland." 

I n  Meroney v. Building and Loan Asso., 112 N.  C., 842, it was said 
by this Court that "if it is true, as plaintiff alleges, that the contract 
set out in  the complaint was made payable in the State of Georgia to 
avoid the usury laws of this State, that contract will bt? adjudged to be 
usurious, whatever may be the law of that State." There was no error 
in the foregoing instruction, and defendant's exception thereto was 
properly not sustained upon its appeal to the Superior Court. 

We find no error in the trial of this action in the county court. Upon 
the facts as found by the jury, plaintiff is entitled to recover of defend- 
ant twice the amount paid by the George H.  Willard 'Motor Company 
to the defendant for the use of money loaned, said amount being in 
excess of interest at  the legal rate upon the amounts loaned. The judg- 
ment is 

Affirmed. 

Z. V. RAWLS v. E. S. LUPTON. 

(Filed 23 March, 1927.) 

1. Appeal amd Error-Presumptions - Burden of Proof - E v i d e n c e  
Questions and Answers--Unanswered Questions. 

The presumptions are in favor of the correctness of the rulings of law 
of the Superior Court, with the burden upon appellant to show error 
therein, and upon the refusal of the trial judge to admit in evidence 
answers to questions asked of the witness, it must be made to appear 
what the answers of the witness would have been so that the Supreme 
Court may pass upon its relevancy and mnteriality. 

2. Appeal and Erro-Instructions-Exceptions - Statutes - Rules of 
Court. 

Exceptions to the charge of the court must specifically relate to the 
complete portions upon which the appellant bases his exceptions, with 
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each separately numbered in relation to the distinct principle upon which 
exception is taken, and it must be made to appear in some appropriate 
and recognized way that the point is fully presented by the exception, or 
it will be ineffectual as being a broadside exception. C. S., 643. 

3. AppeaI and Error--Questions of Law or Legal Inferenre--Constitu- 
tional Lam. 

Where the record discloses no error of law or legal inference made 
upon the trial, the Supreme Court on appeal cannot consider whether a 
miscarriage of justice has resulted in the case appealed. Const. of Sorth 
Carolina, Art. IV, see. 8. 

APPEAL by plaintiff from S i n d a i r ,  J., and a jury, a t  the Fal l  Term, 
1926, of PAMLICO. NO error. 

D. L. W a r d ,  G u i o n  & Guion ,  and L. I .  Moore for plaintif. 
N o  coumel  for defendant .  

CLARKSON, J. This is  an  action for assault and battery, brought by 
p l ~ i n t i f f  against defendant. The  plaintiff alleges that  the assault and 
battery was willful, wanton, and malicious, and in  his prayer for judg- 
ment demands punitive as well as actual damages. 

The  issues submitted to the jury, and their answws thereto, are as 
follows : 

"1. Did the defendant wrongfully and unlawfully assault and injure 
the plaintiff, as alleged in his complaint? Answer: 'Yes.' 

"2. Was said assault willful, wanton, and malicious, as alleged in the 
complaint ? answer  : 'No.' 

"3. What  damages, if any, is  plaintiff entitled to recover from de- 
fendant 1 Answer : '$600, less $140 doctor bill-$460.' " 

The  plaintiff testified as to the occurrence, in pa r t :  "After he 
(speaking of defendant) asked me  about the letter, he made the state- 
ment, similar to this, if not the exact words, he said, 'Don't you think 
you have bedeviled me enough in the last four years?' I said, 'Sheriff, 
the courts have sustained every matter I have had the last four years, 
and I don't see why you have taken this attitude.' I said, 'But for the 
fact that  I agreed to a partial compromise of the money you owe the 
county, you would probably be in  the penitentiary today.' H e  then 
jumped toward me like an  angry bull, giving me a severe blow, struck 
the base of my  nose between the eye and nose. I don't know how long 
I was unconscious,~but the next I remember was standing in the hallway 
of the register of deeds' office; I was knocked down from the blow." 
Plaintiff's nose was broken from the severity of the assault and battery. 

Defendant contended that  he struck him through sudden anger on 
account of sudden provocation. 
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There are numerous exceptions and assignments of error made by 
plaintiff as to the refusal of the court below to admit certain evidence. 
There is nothing in  the record to indicate or disclose what the answers 
would have been to the question ~ropounded the witnesses. We cannot 
assume that they would have been favorable to plaintiff. The burden 
is on the appellant to show error; therefore, the record must set forth 
and disclose the materiality and competency of the evidence. The record 
is silent. A long line of unbroken authorities, civil and criminal, sup- 
port the position here taken. Snyder v. Ashboro, 182 N.  C., 708; S. v. 
Jestes, 185 N.  C., 738; Layton v. Godwin, 186 N .  C., 312; Hosiery Co. 
v. Express Co., ibid., 556; Barbee v. Davis, 187 N .  C!., 78, 85; S.  v. 
Ashburn, ibid., 717; Smith v. Myers, 188 N .  C., 551; E'. v. Collins, 189 
N. C., 15; Newbern v. Hinton, 190 N. C., 108; Hooper v. Trust Co., 
ibid., 423; Pace v. 1CifcAde7t, 191 N.  C., 137. 

C. S., 643, is as follows: "The appellant shall cause to be prepared 
a concise statement of the case, embodying the instructions of the judge 
as signed by him, if there be an exception thereto, and the request of the 
counsel of the parties for instructions if there be any exception on 
account of the granting or withholding thereof, and stating separately, 
i n  articles numbered, the errors alleged. A copy of thiai statement shall 
be served on the respondent within fifteen days from i,he entry of the 
appeal taken; within ten days after such service the I-espondent shall 
return the copy with his approval or specific amendments endorsed or 
attached; if the case be approved by the respondent, it shall be filed with 
the clerk as a part of the record; if not returned with objections within 
the time prescribed, it shall be deemed approved." (Italics ours.) 

I n  Gwaltney v. Assurance Society, 132 N.  C., p. 930 (rehearing de- 
nied, 134 N. C., 553)) construing this statute, this Court said: "Each 
exception to the charge is required by the statute (The Code, see. 550, 
now C. S., 643)) to be stated separately in articles 'numbered,' and no 
exception should contain more than one proposition, else i t  is not 
'specific,' and must be disregarded." 

Errors must be specifically assigned. An ''unpointed, broadside" ex- 
ception to the '(charge as given" will not be considered McKinnon v. 
Morrison, 104 N.  C., 354. Exception to the charge of the court in 
general terms, not sufficiently specific to call the attention of the court 
to the  articular point claimed to be erroneous, cannot be considered by 
an appellate court. 8. v. Webster, 121 N.  C., 586; Pieme v. R. R., 124 
N. C., 83; Mitchell v. Baker, 129 N. C., 63; Sigman v. R. R., 135 N. C., 
181; Davis v. Keen, 143 N .  C., 496; Streator v. Streator, 145 N.  C., 337; 
Jackson v. Williams, 152 N.  C., 203; Lumber Co. v. Mofitt, 157 N. C., 
568; Sigmon v. Shell, 165 N .  C., 582; Barefoot v. Lee, 168 N.  C., 89; 
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LYance v. Tel. Co., 177 N. C., 313; Bank v. Pack, 178 N .  C., 388; Lanier 
v. Pullman Co., 180 K. C., 406; Hale v. Rocky Mount Mills, 186 N. C., 
49. 

Under C. S., 643, supra, and the decisions of this Court, the appellant 
must make "specific" exceptions to the charge of the court below, stating 
separately in  articles numbered the errors alleged. 

For example: Suppose the court below instructed or charged the 
jury as follo~vs : ("The principle is well established that not only is a 
person who offers or attempts by violence to injure the person of another 
guilty of an assault, but no one, by the show of violence, has the right 
to put another in fear and thereby force him to leave a place where he 
has the right to be.") To the foregoing charge in brackets or quotation, 
as the case may be, the plaintiff or defendant, as the case may be, 
excepted. 

Exception No. 1. 
Battery is ("Any unlawful beating, or other wrongful physical vio- 

lence or constraint, inflicted on a human being without his consent.") 
To the foregoing charge in brackets or quotation, plaintiff or defendant, 
as the case may be, excepted. 

Exception No. 2. 
("The actual offer to use force to the injury of another is assault; the 

use of it is battery; hence, the two terms are commonly combined in the 
term 'assault and battery.'") To the foregoing charge in brackets or 
quotation the plaintiff or defendant, as the case may be, excepted. 

Exception No. 3. 
Of course, i t  goes without saying that appellant shall also set out in 

the assignments of error any exceptions taken during the trial in apt 
time to the admission or exclusion of testimony, or to rulings of the 
court on other matters. Those exceptions relating to the exclusion or 
admission of testimony, when brought forward into the assignments of 
error, shall reiterate, verbatim, such testimony. Exceptions to the charge 
can, if desired, be lettered a, b, c, etc. 

1. The court erred in charging or instructing the jury as follows: 
"The principle is well established that not only is a person who offers 
or attempts by violence to injure the person of another guilty of an 
assault, but no one, by the show of violence, has the right to put another 
in fear, and thereby force him to leave a place where he has the right 
to be," as shown by plaintiff or defendant's exception No. 1. (R. p. .) 

I n  the present case, the statute has not been complied with. We do 
not mean to say that litigants cannot, by consent, eliminate so much of 
the charge as they do not think necessary for a decision of the legal 
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matters in dispute. Continuity of the charge is necessary with the 
"specific" exceptions. Anything else is unfair to the trial judge-to 
have his charge cut up in piecemeal and disconnected. I n  the assign- 
ments of error, so much of the charge as is excepted to and numbered 
with reference to the page of the record, is necessary. We continue to 
point a way which it is hoped will be kindly considered and substantially 
followed. We have frequently long records to read a.nd re-read, and 
unless the statute is followed, and s e ~ i a t i m  exceptions to the charge are 
made and numbered, with assignments of error numbered, and g i ~ i n g  
record page, it is tedious and burdensome to '(fish out" of the charge the 
nurnero&assignments of error. ('In this way the scope of our inquiry 
is narrowed to the identical points which the appellant thinks are m a t e  
rial and essential, and the Court is not sent scurrying through the entire 
record to find the matters complained of." Byrd v. Southerland, 186 
N .  C., p. 385. 

The rules of practice, both of the Supreme and Supe~ior  Courts, have 
been carefully regxamined and all modifications incorporated and are 
printed in 192 N. C., p. 837, with annotations. 

Notwithstanding that the statute has not been complied with yet, we 
have examined the charge, and, as a whole, we can find no reversible or 
prejudicial error. 

I n  plaintiff's brief it is said: '(This matter thus far  has been a great 
miscarriage of justice." The facts were passed upon b y  the jury in the 
court below. We have no power here except to "review upon appeal 
any decision of the courts below, upon any  matter of law or legal infer-  
ence." Const. of N. C., part Art. IT, sec. 8. 

On the record, we can find 
No error. 

TOWN OF CLINTOK, AND HENRY VANN, MAYOR, AND J. A. POWELL, 
F. L. TURLIKGTON, D. 1,. BONEY, A N D  v. R.  JOHNSON, COYMIS- 
SIONERS OF SAID TOWN OF CLINTON, V. STANDARD OIL COMPANY. 

(Filed 23 March, 1927.) 

Municipal Corporations-Cities and Towns-Fire Dist~.icts-Ordinances 
-Discrimination-Constitutional Law-Monopolies. 

Ordinances for the erection and maintenance of filling stations within 
a prescribed fire limit of a town must be of uniform application and in- 
discriminatory, and where there are several such stations conductins busi- 
ness within such fire IimXs, an ordinance prohibiting the erecting of 
another filling station of the same kind as esisting therein is void, as  
tending to create a monopoly forbidden by our State Constitution, Art I, 
sec. 31; Const. 1776, Declaration of Rights, sec. 23. 
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APPEAL by  lai in tiffs from G r a d y ,  J., at  chambers in Clinton, 20 
h'ovcmber, 1926. From SAMPSON. Affirmed. 

Fairc lo th  R- Fisher  and  B u t l e r  d H e r r i n g  for plaintif fs.  
G r a h a m  (6 G r a d y  and P o u  c f  P o u  for de fendan t .  

C'LARKSOX, J. This is an  action brought by plaintiffs against defend- 
ant, seeking injunctive relief and praying that a permanent restraining 
order be granted enjoining the defendant from erecting and operating a 
filling station for storing and retailing kerosene oil, gasoline and oils, 
within the fire district or fire limits of the town of Clinton, contrary to 
an  ordinance of the town of Clinton. 

The  sole question involved is the validity of an  ordinance of the town 
of Clinton, N. C., adopted 1 Auguit, 192.5, as follons: 

"Resolved,  t h a t  ?LO n zow filling s f a f i o n s  for s tor ing and  retailing Izcro- 
sene oil ,  gasoline and  oil be permit ted to  be erecfed and m a i n f a i n a d  
wifl7in t h p  f irr d is f l - ic f  of t h e  totcn of C l in lun  heretofore esfahlished and 
described." 

A violation of the ordinance is made punishable by fine, not exceed- 
ing $30, or imprisonment according to law ( v l ~ i c h  could not exceed 30 
days), in the discretion of the mayor. 

I t  appears from th r  findings of fact by the court below that  there are 
nous .six places ins ide  f h c  iire clisfrict or  fire l i m i f s  where gasoline i s  sold. 

"This Court has held that  the businesi: of dealing in  gasoline and oil 
is  legitimate business in municipalities, and not a nuisance per se, so all 
persons ha1.c the right to engage in  this business upon equal terms and 
conditions." B i z ~ e l l  zl. Goldshoro, 192 N. C., p. 3 5 5 .  I Ianes  c. Carol ina 
Cadi l lac  Po.. 176 N. C., 351; 97ternza1~ c. I;ct>ingston, 128 X. Y. Sup., 
581; Il'rare? 1.. I'almer Bros .  Po.,  46 Sup. Court. Rep., p. 320, decided 
8 March, 1026. 

Blasllfield Cyc. Aiuto~nobile Law (1927), 1-01. 3, p. 2675, citing the 
H a n e s  case, supra ,  says: "The business of conducting an automobilc 
garage, or a supply .;tation for automobilt~s, is not generally regarded 
by the courts as a nuisance prr se ,  but, on the contrary, is considered a 
legitimate and necessary industry. One Court has said that  public 
garages are absolutely neccssar?- to the progrws of the community, and 
that  each member must suffer the incidental darnage and liability to 
danger which arises from their nonnegligent use." 

Plaintiffs argue that  the fire district ordinances prescribe the limits 
of the district and prohibit further cicc2ion or repair of any building 
within these limits unless of brick, etc., without a word as to use a i d  
operation of wood or frame buildings already within said district. I s  
the fire district ordinance for this reaqon void? I f  not, is the ordi- 
nance in question void? Surely. it  is the policy under such fire 
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district ordinances, that as wood and frame buildinys are destroyed 
or rcniored, they must be replaced by fireproof buildings, and as filling 
and storage stations already in  the district pass cut, they cannot 
return. I s  not the principle the same in both cases? I t  is a bad 
rule that  will not work both n-aps. The  r ice of plaintiffs' contention 
i~ patent. The  fire district ordinances regulate. A11 who build or 
i.cpnir must (lo so usually out of certain fircyroof material, and all come 
under the regulations. N o  discriminntion or favoritisnl. Theqe regula- 
tions ~v i l l  apply to defendant if it  builds in the limits. T h e  fire limit 
regulations are sane and sensible fire prevent io~i~ .  and within the police 
1)0tvw, ancl a grcat protection to the public. C. S., M ~ n i c i p a l  Corpora- 
t i o l ~ ~ ,  *\rt.  11, i n c i ~ t i o n ~  them: '(Regulation of Buildings." The present 
ordinnncc docs not regulate, but Beeps d i r e  the six gasoline places inside 
the. fir? limits where gasoline is sold, and prohibits defendant from 
carrying on a like lrgitimatc buzinms in thc same limits. I t  discrimi- 
nates against defendant and gircs a 111011opoly to those now carrying on 
the business in the district. I t  is no rcgulation; i t  is a prohibition. 

i( 9 frequent recurrcnee to funtlamentnl principles is absolutely ncces- 

snry to preserve the blessing of libcrtv." Const. S. C. (186S), Art. I, 
see. 20. Const. l i 7 6 ,  Decl. Rights, see. 21. "Perpetuities and monopo- 
lips are contrary to the ganius of a frce state, and ought not to be 
allotved." Const. N. C., 1568, , l r t .  I, scc. 31: Const. 1776, Deel. Rights, 
see. 23. 

I n  T u y r n a n  2.. City of Chicago,  75 Ill.  Reports, p. 109, the Court, 
speaking to the subject, sags: "If one of the citizens of Chicago is 
permitted to engage in the business of slaughtering animals in a certain 
locality, an ordinance mhich ~ r o u l d  prerent, under a penalty, another 
from cngngiiig in the same business, ~t-ould not only be unrea~onable,  
ancl, for  that  reason, roicl. but its direct tendency ~vould be to create a 
monopoly, which the law TT-ill not toleratc. The  fact that certain per- 
sons were engnged in the business within the district tlcsignatcd in the 
orclii~ance at the time of i ts  adoption gare  thein no right to monopolize 
the business, nor would such fact authorize the board of heal tb taqrovide  
that such pcrsons might ~ o n t i n u c  the aroc:ltion, vhi le  others should be 
t lcpr i~cd of a like privilege who should engage in the business a t  a later 
period. . . . Ai rcgulation of this character, to be binding upon the 
citizen, must not only be general, but it should be uniform in  its opera- 
tion." Pit!/ of Lakc View 1 % .  T a f e ,  100 Ill. ,  p. 2.27; People v. Vil lage of 
Oak Park ,  266 Ill., p. 36,5; I i i l l i n g s  I>. Cook ,  35 l lont . ,  p. 95;  JIa?y I ) .  

P e o p l ~ ,  7 Colo. App., lji, 27 Pac.  Rep., 1010. 
I n  Cro~r, ley  v.  W e s t ,  47 Law Rep. (63 La. Ann., 526), at p. 655, the 

Court, speaking to the question, said:  ''We have, then a case in which 
i t  appears that  a person engaged in  a business which is conceded to be 
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lanful ,  in which four other persons or firms are engaged, in the same 
town, and which, so f a r  as the record discloses, is conducted properly 
and inoffensively, is nererth~less,  by the operation of a municipal ordi- 
nance, arrested and fined because he has failed to establish his said 
businrss in part  of thc to~vn  remote from the buGness center, rather than 
a t  the place which he considers most adrantageous; and i t  further 
appears that  the other four persons or firms engaged in  the same busi- 
ncss are not to be affectrd by thc ordinance, but are to be permitted to 
conduct tlieir business where they please, and that  it naturally pleases 
thcm to remain in the central par t  of the toun,  from 11-hich the defend- 
ant  is to be permanently excluded. The proposition that  the defendant 
can be thus discriminated against, and that  his  four competitors in 
business can be thus secured the n~onopoly in  perpetuity of the livery- 
stable busineqs in Crowlcy, cannot be seriously entertained," citing 
numerous authorities. 

The  principle is well settled that  ordinances must be uniform, fair ,  and 
impartial in thcir operation. Tlwy must be leayonable and not arbi- 
trary. There can be no discrimination against thosr of the same class. 
The  regulation must apply to all of a class. An ordinance that  grants 
rights-the enjoyment must be to all, upon the same terms and condi- 
tions. , In ordinance cannot penalize one and for the same act, done 
under similar circumstances, impose no penalty. N o  ordinance i s  en- 
forceable in matters of this kind, a lavful  business, that  does not make 
a general or uniform rule of equal rights to all and applicable to all 
alike-then thcre can be no special l~r i r i lege  or favoritism. The right 
of iridiritiunls to engage in a lawful calling and use their property for 
lawful purposes is guaranteed to them. Burger v. Smith ,  156 K. C., 
p. 323; Bizzell v. Goldsboro, supra; S. v.  Fowler, ante, 290; McQuillin 
Municipal Ordinances, sec. 193; Dillon on Municipal Corporations, 5 ed., 
vol. 2, see. 693; TT'eadocX .c. Judge, 156 Mich., 376; Los Angeles County 
v. Hollywood Ccmefery iissn., 124 Cal., 344; C'zfy of Seattle v. Deneker, 
58 Wash., 501. 

'One of the able and distinguished attorneys for the defendant, Stand- 
ard Oil Company, who argued the case in this Court, with persuasive 
logic, contentled that  monopoly came from t ~ v o  Greek vords meaning 
"sole-seller"; that  the six present sellers would be the sole sellers for all 
time i n  perpetuity, excluding the Standard Oil Company, and this was 
a monopoly-a vrong done to n legitimate business, so declared by this 
Court. T o  all of which we agree. I t  may be said, in reference to 
defendant, by way of pleasantry: 

"The Devil utas sick-fhe Devil a monk would be ,  
The Devil was well-the Devil a monk was he." 
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We will not discuss the anomoly of plaintiff's bringing an  action to  
enforce its own ordinance, praying injunctive relief; but decide the case 
on its merits, as the point is not raised by the parties. 

Fo r  the reasons given, the ordinance is void. T h e  judgment of the 
court below is 

Affirmed. 
-- 

I). L. CARAWAY v. E. H. A X D  J. A. MEADOWS COJIPAST 

(Filed 23 March, 1927.) 

Held ,  under the facts of this case, the injury for which damages are 
sought arose solely from an accident, and not through det'endant's negli- 
gence. 

APPEAL by plaintiff from Sinclair, J., at  November Term, 1926, of 
PAMLICO. Affirmed. 

Action to recover damages for personal injuries alleged to have been 
caused by the negligence of defendant. 

From judgment dismissing the action, upon motion of defendant for 
nonsuit, a t  the close of the evidence offered by plaintiff, plaintiff ap- 
pealed to the Supreme Court. 

J .  R. P. Carawan, F .  C.  Brinson, and Ward & Ward fcr plaintiff 
Xoore & Dunn a n d  Guion Le. Guion for defendanf. 

PER CURIAJI. 811 the evidence was to the effect that  plaintiff's inju- 
ries resulted from an  accident; there was no evidence from which the 
jury could have found that plaintiff was injured by the negligence of the  
driver of defendant's truck, as alleged in the complaint. 

The  sudden switching of the tongue of the trailer, which plaintiff had 
undertaken to guide, while the driver of the truck war; pushing the 
trailer into the d a c e  where nlaintiff wished the fertilizer on the trailer 
to be unloaded, was caused by the soft earth beneath the nheels, and not 
by the manner in  which the driver was operating the truck. Plaintiff 
was thrown by the sudden switching of the tongue against the barn, and 
thus injured.- H i s  injuries were not caused by the negligence of de- 
fendant's driver. Defendant is therefore not liable in damages to plain- 
tiff on account of his injuries. 

The judgment dismissing the action is 
Affirmed. 
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BENJAMIN W. BOBBITT v. S. PIERSON. 

(Filed 23 March, 1927.) 

Estates-Remrtinders-L'Iss~~e"-Childre~l  in Shelley's Case. 
A devise to B. for his use or benefit as long as  he lives, and a t  the 

time of his death to go to his issue: Held, the word "issue" is construed 
as  children who take in remainder by purchase, the rule in Shelley's case 
not applying. 

APPEAL by both parties from Culvert ,  J., a t  November Term, 1926, 
of HALIFAX. Affirmed. 

The  court was of opinion, upon the statement of agreed facts sub- 
mitted by the parties to this controversy without action, C. s., 626, that  
Benjamin W. Bobbitt is not seized of an  estate in fee simple in and to 
the lot of land, which he  has contracted to convey to S. Pierson, but tha t  
he is  seized only of an  estate for his  life in and to said lot, with remain- 
der to his children. 

From judgment in accordance mith this opinion, both parties ap- 
pealed to the Supreme Court. 

D u n n  c6 Johnson  for plaintif f .  
3'0 counsel for defendant .  

PER CURIAM. Benjamin W. Bobbitt claims title to the lot of land 
which he  has contracted to convey to S. Pierson, under the will of his  
grandfather, Walter V. Bobbitt. The  said lot is therein devised to 
Benjamin W. Bobbitt, '(for his own use and benefit as long as he lives, 
and a t  the time of his death, to go to his issue." 

We concur in the opinion of the court below that  Benjamin W. Bobbitt 
is not seized, by virtue of this devise, of a n  estate i n  fee simple in the 
lot of land which he has contracted to convey to defendant. H e  has an  
estate therein only for his life, mith remainder to his  issue. The  word 
"issues," appearing in this will, must, i n  accordance with authoritative 
decisions of this Court, be construed as meaning children. Ether idge  
v. R e a l t y  Co., 179 N. C., 407; F o r d  v. M c B r a y e r ,  171 N. C., 420; Faison  
v. Odom, 144 N. C., 108. 

The  rule in Shelley's case does not apply. T h e  children of Benjamin 
W. Bobbitt, as his issue, take the remainder, after his death, as pur- 
chasers. Benjamin W. Bobbitt cannot convey to S. Pierson a fee-simple 
estate i n  and to the lot of land. The  judgment is 

Affirmed. 
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CLARENCE MADDEN v. J. F. MULLIGAN COBIPANY, A CORPORATIO~. 

(Filed 23 March, 1927.) 

Negligence-Master and ServantEvidence--Safe Place to Work. 
Evidence tending to show that plaintiff mas employed to carry sacks 

of cement from one to the other side of a part of a highw,ay left open for 
passing vehicles, and was struck ill so doing by an automobile, is insuffi- 
cient upon the issue of defendant's actionable negligence in failing to 
furnish liim a safe place to work. 

, ~ P P E A L  by plaintiff from Sinclair, J., a t  October Term, 1926, of 
CARTERET. Affirmed. 

Action to recover damages for personal injuries alleged to h a r e  been 
caused by the negligence of defendant. 

From judgment dismissing the action, upon motion of defendant for 
nonsuit at  the close of the evidence offered by plaintiff, plaintiff appealed 
to the Supreme Court. 

W .  C. Gorham, Luther Hamilton, and Abernetlzy & Abernethy for 
plaint if. 

Xoore & Dunn for defendant. 

PER CCRIAM. Plaintiff, in the performance of his duties as an em- 
ployee of defendant, picked up  a bag of cement, lying on the side of the 
road, which was under construction by defendant, and started across 
the road to the concrete-mixing machine, which was 'located on the 
opposite side of the road. H e  was struck by a passing automobile, 
knocked down, and severely injured. Defendant had located its concrete- 
mixing machine on one side of the road, and had piled sand and cement 
on the opposite side, to be used in making concrete for ui;e in  construct- 
ing the road. The space between the mixing machine and the sand and 
cement was about twelve feet;  this space mas kept open for travel. 

Plaintiff alleges that  defendant, his employer, was negligent in that  
i t  failed to exercise due care to furnish him a reasonab1,y safe place to 
work, or to warn him of the approach of the automobile which struck 
and injured him, and that  this negligence was the proximate cause of 
his injuries. The court was of opinion that upon all the evidence plain- 
tiff could not recover of defendant, and, therefore, upon defendant's 
motion, rendered judgment dismissing the action as upon nonsuit. I n  
this me find no error. The judgment is 

Affirmed. 
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C A R 0  SORRELL ET AL. V. RACHEL AIARIE SORRELL ET AI.. 

(Filed 30 March, 1927.) 

1. l~7ills-Parent and Child - After-born Child - Statutes-Insurance, 
Life. 

Where a child is born nfter the father has made a mill. m ~ d  no pro- 
vision for the child is therein m:~de, the mere fact that the father insureil 
his life for the benefit of the child is insufficient to show the  purpose of 
the testator to innkc provision in this way for the after-boni child. ;111cl 

the latter will share in t l ~ c  est;lte of his fzther nncler the prorisioiis of 
our statute, C. S., 4160. 

2. Parent and Child-Adopted Child-Statutes-Descent and Distribu- 
tion-Wills-Testacy. 

IVhere the l~etitioner adopt? n chiltl for life. C. S., 153. the latter is not 
entitletl to share in the persor~al eitnte by virtue of the  i~dol~tion ;rloiie, 
when the adopting parent has died testate. 

3. Kills-Parent and Child-dftcr-born Child-Adoption of Child-Re- 
vocation-Statutes. 

The subsequent birth of a child or the adoption of one under our 
statute, does not revoke the will of the father, C. S., 4135, as in case of 
subsequent marriage, ('. S., 413-1. 

APPEAL by defendants from Cira71nzcr, J., at  Sovember Term, 1926, 
of HARNETT. 

From a judgment on the pleadings in fa~ror  of plaintiffs the dcfend- 
ants appeal, assigning errors. 

Cli f ford c6 Toansend for plaintif fs.  
JIacX 31. Jernigan for defendants. 

STACY, C. J. The material facts allcgcd iri the complaint, n~hich  are 
admittvd, or not clcnicd by tlic ansxver, are as follows: 

1. On L l n g n s t ,  1910, A. I,. Sorrcll, a resident of Harnctt  County, 
made a will in which hc tlcviseil and bequeathed all of his property, 
real and prrsonal (valued at  $40,000). to his 11-ife, Caro Sorrell, save 
and ewel)t a small tract of land contlitionally devised to Ernest Ennis. 

2. A l t  tlic time of thc cverution and publication of the d l  aforesaid, 
the testator and his wife had no children. 

3. On 31 December, 1013, by regular proceedings in  Ea rne t t  Supe- 
rior Court, thr. infant defendant, Rachel Nar ie  Sorrcll, x a s  duly 
adopted for life as the daughter of the testator and his wife. 

4. Thereafter a child was born to the testator and his wife, said 
child, Johri Collier Sorrcll, being a t  present about three years of age 
and a defendant in this cause, duly represented by guardian. 
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5. On  5 July,  1923, immediately after the birth of John Collier Sor- 
rell, the testator caused two policies of insurance to be issued on his  
l i fe;  the one i n  the sum of $2,500 for the benefit of his  adopted 
daughter, and the other in a like sum for t h ~  benefit of his  infant  son, 
each policy containing a double indenmity clause in the event of 
assured's death by accident. 

6. The  teitator, A. L. Sorrell, died on 30 June ,  1926, as the result of 
an  accident, and the sum of $5,000 on each policy was paid to the 
guardian of said children for their benefit. 

Upon thesq the facts chiefly pertinent, two questions arise: First ,  as 
to whether the procurement by A. L. Sorrell of a policy of insurance 
for $2,500, with double indemnity in case of his death by accident, pay- 
able to his infant  son as sole beneficiary, was such a "provision" for 
said son as to exclude him from sharing in his father's estate under 
C. S., 4169, it appearing that  no provision was made for the after-born 
child in the testator's will or by codicil added thereto; and, second, as 
to whether the adopted child, Rachel Marie Sorrell, stands in the same 
position as a child born after the making of i t s  parent's will. 

The statute provides: '(Children born after the making (of the parent's 
will, and whose parent shall die without making any prorision for them, 
shall be entitled to such share and proportion of the parent's estate as if 
he or she had died intestate, and the rights of any such after-born child 
shall bc a lien on evcrp part of the parent's estate, until his several 
share thereof is set apart  in the manner prescribed in this chapter." 

Without deciding whether the "provision" for after-born children, 
which mill exclude them from sharing in  the parent's estate, entirely 
disposed of by prior mill, must be made in the will itself, or by codicil 
added thereto, or whether the same result would follow if such proviqion 
were made by gift, settlement, or otherwise (Flnnner 21. F l a n n ~ r ,  160 
N. C., 126; N ~ a r e s  v. JIeares, 26 N .  C., 192),  we are of opinion that, 
on thc facts of the present record, it mas not the purpose of the testator 
to make p ro~ i s ion  for his son, and thus exclude him from sharing in 
his estate by taking out and carrying for his benefit the policy of life 
insurance above mentioned, nor mas such in fact a provision for him as 
contemplated by the statute, but rather, me think, the testator, through 
inadwrtence, or perhaps a correct understanding of the effect of the 
birth of a child after the making of his will, when no provision is made 
for each child, neglected or omittecl to make any alteration in his last 
will and testament as originally executed and published in 1910. Thoma- 
son v. Julian, 133 N .  C., 309; Note, Ann. Cas., 1913D, 1328. 

I t  was said in Meares 2;. Meares, supra, that  the provision made for 
the after-born child, which will exclude such child from taking under 
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the statute, must be ex provisione parentis, and not otherwise. Such 
would seem to be in keeping with tlie clear meaning of the statute. 

Undrr this view it follows that  the defendant, J o h n  Collier Sorrell, is 
entitled to share in his father's estate, the same as if his father had died 
intestate. Razcls I , .  Ins. Co.. 189 S. C., 368; Dizon v. Pender, 188 
N .  C., p. 794. 

I t  is contended that  what has been said in regard to the policy of 
insurance, taken out for  the benefit of the testator's son, applies equally 
to the policy issued in favor of his adopted daughter, and that she, too, 
under the statute, C. S., 182-her adoption being for life--is entitled to 
all the rights belonging to the relationship of parent and child. The  
argument is not without its sympathetic appeal, but Rachel Marie Sor- 
rell, the a d o p t ~ d  daughter, on the facts of the present record, is not en- 
titled to a child's sliarfl of tlir tc.stator7s e s t a t ~ ,  for, while qlie is endowed 
"with all the duties, powers and rights bc long i~~g  to the relationship of 
parent and cshild," under tlie lan. relativc to the adoption of minors, 
yet, bp the express terms of the statute, it  is only in case the adoption be 
for the life of the child "and the prtitionrr die intestate" that the order 
of adoption is to have the effect of enabling "such child to inherit the 
real estate ant1 entitle i t  to the personal estate of the petitioner i11 the 
same mauner and to the same r s t ~ n t  such child would hare  been m- 
titled to  if such child had been the actual child of the person adopting 
it." This same statute also provides: "The child shall not inherit and 
br entitled to the personal estate, if the petitioner specially sets forth in 
hi., petition such to be his desire and intention." Thc record is silent on 
this latter point;  however, the question i i  not material. 

Here, tlie adoptilig parent, or petitioner as above designated, dicd tes- 
tate, hence the right of inheritance or the right to a distributive share 
of the personal estate of tlie parent, does not arise or enure to the benefit 
of the adopted child. 28 R. C. L., 192. 

I n  this jurisdiction, the subsequent birth of issue, or adoption of a 
child, does not revoke a will, as does a subsequent marriage in certain 
cases. C. S., 4134. " S o  will shall be revoked by any presun~ption of 
an  intention on tlie ground of an alteration in circumstances." C. S., 
1135. 

Accordingly, as the law is now ~vrit ten,  the one shall share, and the 
other shall not. This may seem an inequality, but i t  was ever thus. 
Even so, "Two women shall be grinding at the mill; the one shall be 
taken. and the other left." Mat. 24:41. 

Let the cause be remanded, to the end that  further proceedings may be 
had as the lam directs and the rights of the parties require. 

E r ro r  and remanded. 
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TOM ODOhZ, ADMISI~TRAT~R,  v. ATLAKTIC COAST LISE 
RAILROAD COMPANY. 

(Filed 30 March, 1927.) 

1. NegligenccAutomobiles-Third Persons - Railroads - Crossings- 
Collisions. 

I.:vitlence that plaintiff's intestate was riding on the running board of 
nn auto-truck with the implied permission of the driver, who waq in full 
control of its ope ratio^^, does not tend to establish the r'esponsil~ility of 
the intestate for the negligence of the driver in crossing a railroad track, 
;~nt l  the lrillinq of the iliteitate in coilscqucncc of a collision of the truck 
with the dcfcndant railroad company's train. 

2. SamcImminent  Peril-Place of Safety-Contributory K e g l i g e n c c  
Questions of Law-Courts. 

The iml?roviclent act of one placed in irnminent peril ot his life hy the 
tieqligent act of another, under circumstances requiring (luicli decision 
for the preservation of his life, does not alone bar his right of action 
upon the issue of co~~tr ibutory negligence, when the intectate, by :1 fortu- 
nate circunist:~~icc~ could 11:lve remailled ill a 111:lce of safety. 

3. SamcEvidencoQuest ions  for Jury. 
The plaintiff's intestate, by implied invitatiori of the d r  ver of an auto- 

truck, was riding oli the rmil~ing board of tlie trnclr w l i e ~ ~  it crossed tle- 
fentiant's railroad tracli, where it was struck by the clefcndant's passine 
train after its flagmail or a member of its crew had signalled thc driver 
of the tracli to cross, which the truck safely did, but the intestate, ill 
i~n~uil ient  peril of his life, jumped from the truck and mas ltilled by the 
train : H e l d ,  the issue of contributory negligence sl~ould have Iwcn  sub- 
mitted to the jury. 

APPEAI. by  plaintiff f r o m  Xidyc t te ,  J., a t  October Term,  1026, of 
CCNBERLAXD. 

Civil action to recover damages f o r  the death of plaintiff's intestate, 
alleged to h a w  been caused by the  wrongful  act, neglect o r  defaul t  of 
tho defendant. 

There  is  evidence oil behalf of the  plaintiff tending to shorn t h a t  t h e  
witness, Preston Cope, a n d  the  deceased, Ernes t  Skeen, were both em- 
p l o y e  of the , l l a b a n ~ a  Concrete Produc ts  Company, nhicl i  company 
h a d  a contract to  place one of the  concrete S t a t e  h i g h ~ v a y s  near  t h e  c i ty  
of Fayettcville. Cope was a t ruck  driver  and  t h e  deceased worked a t  
the concrete m i s i n g  machine. I t  was  t h e  custom of the  deceased t o  
catch a r ide out  on the road to t h e  mixing plant  on somr. of t h e  t rucks 
operated by  tllc drivers of the  concrete company. O n  t h e  morning of 
2 1  August,  1924, Cope was dr iving a n  empty  t ruck along Chance Street ,  
i n  tlie c i ty  of F a y e t t e ~ i l l c ,  going westmardly and  h a d  to cross f o u r  
t racks of t h e  Atlant ic  Coast L ine  Rai lroad Company to reach the  plant  
of t h e  ooncrcte company on the  west side of the rai l road track, located 
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on Orange Street. When Cope stopped the truck a t  the "S. C. Stop" 
sign the deceased jumped on the r k i n g  board of the Ford truck on 
the left-hand side of the truck, and then the tn.o started to cross the 
railroad tracks. Cope drove slowly tovard  the crossing, and after arriv- 
ing within about two and one-half feet of the track upon which i t  later 
appeared the train was   as sing, he heard some one "holler" "Look Out !" 
trio or three timrs. Looking, he first saw nothing, but looking again to 
the left and on the side of thrx truck xihere Skeen was riding, he saxT a 
freight train coiniilg a t  a speed of 12 to 1.5 miles per hour, backing to- 
ward the crossinp. The  truck x i s  still a t  a standstill about t ~ v o  and a 
half fcct from the track, when the brakeman, or man on the train, 
"waved" to them and told thmm to procced acroqs the track, and before 
the truck had yet movecl, the brakemnn rrpeated his direction to go 
across three or four times. Cope, thc d r iwr ,  finally, in obedience to 
this direction proceeded across, nhen,  just as the train v a s  about to 
collide nit11 the truck, and on the side where Skeen was riding, Skeen 
junlped from the truck and -\I as caught by the train and instantly killed. 
The tr~1.k cleared thc track and was not struck. No ~ r h i s t l ~  n-as sounded. 
S o  bell was rung on the train. The  ~ri tness,  Gregory, an ex-railroad 
man, testificd that the train could have been stopped after the truclr 
started across before i t  reached the point where the truck xTas crossing. 

On  motion of the defendant, made a t  the close of plaintiff's cvidcnce, 
judgment was entered as i11 case of nonsuit, dismissing the action, from 
xr-hich the plaintiff appeals, assigning error. 

STACY, C. ,J., after stntinq the caqe: The facts of the inqtant case 
arn so nearly like those in the case of Parkcr 11. R. R.. 181 N. C., 95, 
and the principles of lam applicable are so thorougl~ly discuwed in that 
cnsc. with full citation of authorities, that  v e  deem i t  unneceqsary to 
(lo more than refer to the ParX,~r casc, authority for r e r e r ~ i n g  the 
prescnt judqnlent of nonsuit. Ser, also, XcLcllan c. R. R., 3.55 N. C., 1 .  

Tht. critlmcc of negligence is plrnarx, and even though Cope, the 
drircr  of the truck, may hare  bem guilty of negligence, which also con- 
tributctl to the plaintiff's intr.;tatels injury and death, still the plaintiff 
noultl be cntitltd to ha re  the rase submitted to  the jury, for. in this 
jurisdiction, the negligence of the d r i ~ e r  of a public or private conr-ey- 
ance is not imputed to a passenger for hire or a guest therein, unless 
such passenger or guest exercise some kind of control or authority over 
the driver of the conveyance. Duaal v. R. R., 131 N. C., 331; lVhi fe  v. 
Realty Co., 182 N. C., 536; 20 R .  C. L., 163. 
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X o r  can  i t  be said, as  a mat te r  of law, f r o m  the  evidence appear ing  
on  t h e  present record, t h a t  plaintiff's intestate's alleged contr ibutory 
negligence was  such as  to  bar  a recovery. I n  D?yer v. Erie Ry. Co., 7 1  
N. Y., 228, i t  was held ( a s  s tated i n  t h e  last head-note) : "The mere  
fact  t h a t  a person jumps  f r o m  a vehicle i n  which h e  is traveling, where 
there i s  imminent  danger  of i t s  coming i n  collision wi th  a n  approaching 
t r a i n  a t  a crossing, does not b a r  a recovery against  t h e  rai l road cor- 
poration, although i t  appears  t h a t  h e  made  a mistake and  would have  
escaped i n j u r y  h a d  he  remained quiet." 

T h i s  position is  directly upheld i n  Parker v. R. R., supra, a n d  i s  
supported, i n  tendency a t  least, by what  was said i n  .Yorris v. R. R., 
152 h'. C., 513. 

T h c r e  was e r ror  i n  enter ing judgment  as  of nonsuit.  T h i s  will be 
reversed and the cause remanded f o r  t r i a l  before a jury.  

Reversed. 

JAMES C. DAVIS, DIRECTOR-GENERAL OF RAILROADS, V. MRS. LULA S. FORD, 
ADMINISTRATRIX OF G. W. FORD. 

(Filed 30 March, 1927.) 

1. Cerriers-Railroads-Freight Charges-Consignor a n d  Consigne- 
Contracts. 

A railroad company, unless by special provision of the contract of car- 
riage, either pawl or written, expressed or implied in the course of mutual 
dealings, may recover its freight charges for the tr:~nsportation of a 
shipment from the consignee thereof. 

2. Sam-Bnrden of Proof-Evidence-Questions f o r  Jury. 
The burden is on the consignor of a shipment by rnil to show a special 

contract by which the company should look to the consignee for the pay- 
ment of the freight charges thereon, and where relied on, i t  is  a question 
for the jury to determine under the evidence. 

8. Government-liimitation of Actions-U7ar - Carrier!$ - Railroads - 
Director-General. 

The placing of carriers under Federal control a s  a war measure was 
the creation of a governmental agency under the Director-Genernl of 
Ilailronds, and the statute of limitations will not run against the collec- 
tion of unpaid freight charges in an action of such Drector-General to 
recover them against the consignee of the shipment. 

APPEAL by  plaintiff f r o m  Bond, J., a t  August  Term,  1926, of FRANK- 
IJY. Reversed. 

T h e  complaint  is  t h a t  defendant  i s  indebted t o  plaintiff i n  t h e  sum of 
$99.68, freight  charges o n  a shipment  of lumber. I n  M a y ,  1918, while 
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the Seaboard Air  Line Railway Company was being operated by the 
Uuited States Government, acting through the Director-General of Rail- 
roads, G. W. Ford shipped a car of lumber to George W. Xontgomery, 
Commanding Officer, Frankford Arsenal, Philadelphia, P a .  The  freight 
was not paid either by consignor or consignee. The  action is against 
the administratrix of consignor. 

Defendant denied liability and plead the statute of limitation. De- 
fendant also set u p  plea of express or special contract with plaintiff that  
consignee mas to pay the freight before delivery. At  the conclusion of 
plaintiff's eridence defendant moved the court for judgment as in case 
of nonsuit, which was allowed, and plaintiff excepted, assigned error 
and appealed to the Supreme Court. 

Xurra?/ d 7len for plaintif. 
17. X. Yarborough for defendant. 

CLARKSON, J. "The general rule is that  stipulations in a bill of lad- 
ing that  the goods are to be delivered to the consignee 'he or they paying 
freight,' or any  similar provisions, are for the benefit of the carrier, so 
that  delivery to the consignee without collection of the frright will not 
release the consignor from liability therefor, unless there is some special 
stipulation amounting to an express agreement by which the consignor 
is f o  be exonerated." (Italics ours.) Note:  24 A. L. R., 1163, anno- 
tated under N .  Y. Central RI. R .  Co. 2). Warren Ross Lumber Co., 234 
N.  Y., 261; Railway Co. v.  Coal and Coke Co. (W. Va.),  65 L. R .  A. 
(N. S.) ,  663; Spencer v. White,  23 N. C., p. 236; R. R. v. Latham, 176 
N. C.,.!. 417. The  United States Supreme Court and the weight 
authorities sustain the above rule. 

"The obligation to require payment for the goods, as a condition of 
their delirery, does not arise from the implied duty of the carricr. I t  
must rest upon contract, either express or implied from the circum- 
stances. . . . And such contract may be verbal, and need not be 
incorporated in the carrier's receipt." Vol. 2, Hutchinson on Carriers, 
3 ed., p. 811. See discussion in  this work, pages 806 to 811. 

The  defendant contends that  there was an express or special contract 
on the part  of the railroad company with defendant's intestate that  i t  
would collect the freight from the consignee before the delirery of the 
lumber. Tha t  the case does not t u rn  upon any general rule or upon the 
terms of any particular bill of lading, but must be determined in accord- 
ance with the agreement of the parties under the express or special 
contract made by them in respect to this particular shipment. 

The  defendant further contends that  plaintiff's evidence showed, by 
direct, circumstantial and implication, that  there was a special or 
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express contract t h a t  t h e  carr ier  was to  collect the  freight  f r o m  the  con- 
signee before delivery, and  t h a t  a l l  t h e  evidence introduced was  to t h a t  
effect, therefore the  nonsuit of t h e  court  below was correct. 

O n  t h e  other  hand ,  i t  is  contended by  t h e  plaintiff t h a t  as  t o  whether  
o r  not  there was a special o r  express contract was a question of fact  t o  
be determined by  the  j u r y  f r o m  t h e  evidence; t h a t  th i s  special o r  
express contract was a mat te r  i n  dispute. 

Wi thout  commenting on  t h e  probative force of t h e  evidence, we th ink  
t h e  question of fac t  should have  been lef t  f o r  t h e  determinat ion of a 
jury. 

O n  t h e  question of t h e  s tatute  of l imi ta t ion :  T h e  Supreme Cour t  of 
the  United S ta tes  h a s  held i n  E. I. DuPont DeNemours Co. v. Davis, 
Director-General of Railroads, 264 U. S., 456, a n d  i n  13avis, Director- 
General of Railroads v. Corona Coal Co., 265 U. s., 219, t h a t  a n  action 
by t h e  Director-General of Rai lroads is a n  action on behalf of t h e  
United S ta tes  i n  i t s  governmental capacity, a n d  i s  subject to  no t i m e  
l imitat ion i n  t h e  absence of congressional enactment  clearly imposing it .  

F o r  t h e  reasons given, t h e  judgment of nonsuit is  
Reversed. 

KIRBY SJIITH ET AL. v. NATIONAL BEN FRANKLIN FIRE 
INSURANCE COMPANY. 

(Filed 30 March, 1927.) 

1. Insurance, Fire-Policies-Contracts-Breach of Condition That In- 
validates the Policy-Waiver. 

A breach of the condition of n policy of fire insurance, statutory form 
(C. S., 6437), that  the policy is void if the insured has not the sole and 
unconditional title is valid and enforceable by the comrlany without the 
necessity of disclaiming liability upon notic3e or knowledge of its infrac- 
tion, and inaction on its part in this rcspcct is not n waiver thereof. 

2. Same-Mortgages-Notice to Company. 
Where a policy of fire insurance upon a dwelling contains the condition 

making the policy void if the ownership of the propertg is not sole and 
uncondftiona1, and the property is mortgaged a t  the time with the loss 
payable clause incorporated, notice to  the agent of a second mortgage 
on the dwelling given some time after the stvond mortgage was given, 
but before the occurrence of the fire occasioning the loss, will not alone 
render the insurer liable on the policy contract. 

3. Insurance, FirpPrincipal and AgentConditions-Waiver. 
The rule that  the agent of a fire insurance company may waive condi- 

tions affecting the validity of a policy generally apply to such conditions 
existing a t  the time of the issuance of the policy. 
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SMITH v. ISSURISCE Co. 

CIVIL ACTION, before Cmnmer,  J . ,  at  October Term, 1926, of WAYNE. 
On 21 September, 1924, the plaintiff secured a policy of firr insur- 

ance for $3,000 from the defendant upon his dwelling and houschold 
and kitchen furniture. The plaintiff resided about eight miles from 
Golilsboro. The  form of thc policy ~ r a s  in zccordance irith thr  pro- 
visioris of C. s . ,  613'7, and expired a t  noon on 21 September, 1963. On 
10  January,  1921, the plaintiff and his  n i f e  executed a deed of trust to 
Ju l i an  Price, trustec, for the benefit of the Jefferson Stantl:~rd Life 
Insurance Company. On 26 February, 1921, the defendant and his 
wife executed a mortgage on the premises to 11. l3. Parkcr  to secure an 
indcbteclness of $206.00. Dcfanlt m s  made in the payment of tlle in- 
debtedness due the Jrfferson Standard Lifc Insurance Company and 
said company adrertised and sold the property of the plaintiff on 19 
May, 1925, and the deed for the property was made by Jul ian  Price, 
truatee, to H. B. Parker  under and by virtue of the terms of said deed 
of trust. On the morning of 20 September, 1923, the d~ell ing-house 
and barn and stables of plaintiff were destroyed by fire. The plaintiff 
testifirtl that  more than thir ty days prior to 20 Septrmbcr, 1925, he 
notified Z. T. Brown, agent of the defenilant, that  the Jefferson Stand- 
ard  Life Insurance Company r a s  offering his  property for sale, and that  
he further notifietl the agent of the Parker  mortgage. This mas the first 
notice the plaintiff had given of tlle Parker mortgage, and Il7as given 
after  the land had been sold under deed of trust, and the deed therefor 
delivered to H. B. Parker.  

At  the conclusion of thc evidence the tr ial  judge allowed a motion of 
nonsuit, and the plaintiff appea lp i  

,J. Faison Thornson for plaintiff. 
D. C. Humphrey, Diekinson cC- Freeman for defendant. 

BROGDEN, J. The policy of insurance in controversy contained, in 
accordance with statutory requirement, the usual clauses rendering the 
policy void if thr  interest of thc insured should be other than uncondi- 
tiorial and sole onnership or of sale of the propcrty by reason of any 
mortgage or deed of trust. I n  order to obviatc the legal effect of these 
clauses the plaintiff relies upon the doctrine of waiver. This  contention 
rests upon the fact that  a short time prior to the fire, and long after the 
policy had been issued, the plaintiff had notified the agent of the de- 
fendant of the existence of the Parker  mortgage and the advertisement 
of the property. I n  Hardin v. Insurance Co., 189 N.  C., 423, Adams, J., 
states the rule of law applicable, as follows: "It has been held in a num- 
ber of cases that  i n  case of a breach of condition which invalidates the 
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policy, the company is not bound a t  its peril, upon notice of such breach, 
to declare the policy forfeited or to do or say anything to make the 
forfeiture effectual, and a waiver will not be inferred from mere 
silence or inaction on its part. I t  may wait until claim is  made under 
the policy, and then rely on the forfeiture in denial thereof or in 
defense of a suit brought to enforce payment of it." 

The  notice given by plaintiff to the agent was not a t  the time the 
policy was written and delivered, but long after i t  had keen in force. 

The  rule applying to such a state of facts is thus stated in  Bullard v. 
Insurance Co., 189 N. C., 34: "The provision restricting the agent's 
power to waive conditions does not, as  a general rule, refer to or 
include conditions existing a t  the inception of the contract, but to those 
arising after the policy is issued. Conditions which form a part  of the 
contract of insurance a t  its inception may be waived by the agent of the 
insurer, although they are embraced in the policy when it is delivered; 
and the local agent's knowledge of such conclitions is deemed to be the 
knowledge of his principal." Hayes v. Ins. Co., 132 N .  C., 702; Wed- 
dington v. Ins. Co., 141 N .  C., 234; Johnson  v. Ins. Co., 1172 K. C.: 142; 
Ins. Co. v. Lumber Co., 186 N .  C., 269. 

Applying the well established rules of law to the facts as disclosed 
by the record, we conclude that  the judgment of nonsuit was correct. 

Affirmed. 

(Filed 30 March, 1927.) 

1. Indian Legislative Committee-Administrative Boards. 
The legislative committee appointed to p:~ss upon the admissibility of 

persons applying for permission to enter the Indian schools of Robeson 
County is an administrative board and not a court, and has the power to 
reinvestigate the matter of qualification of an applicant, and reverse their 
former conclusion that he was eligible. 

2. Judgments-Estoppel-Res Adjudicata-Courts. 
The plea of re8 adjudicata must be raised and insisted upon in the 

proceedings before a board exercising judicial  function:^, or it will be 
deemed to have been waived. 

APPEAL by petitioners from Midye t te ,  J . ,  a t  October 'Term, 19i6, of 
ROBESON. 

This  appeal involves the right of the petitioners to attend the Indian  
Public Schools of Robeson County. The  matter reachesd the Superior 
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Court by appeal from a decision of the Legislative Committee for the 
Indian race in said county. 

The facts are succinctly set out in the judgment of the Superior Court 
and are as follows : 

"Upon the hearing, the petitioners having announced that all ques- 
tions involvcd in this appeal from the Legislative Committee to the 
Superior Court are abandoned, except the plea of estoppel raised by the 
petitioners upon the record and evidence offered before the court upon 
such plea; and, upon such hearing, the court finds the following facts: 

"1. That, under an act of the Legislature of North Carolina. Public- 
Local Laws 1921, ch. 426, a committee was authorized to pass upon the 
admissibility of persons applying for permission to enter the Indian 
schools of Robeson County. 

"2. That, objection having been made to the admission of the peti- 
tioners to the Indian schools of Robeson County, the Legislative Com- 
mittee, after notice to all parties, proceeded to hold a hearing to pass 
upon the rights of the petitioners to enter the said Indian schools of 
Robeson County, said hearing having been held on 11 April, 1925. At 
such hearing the Legislatiye Committee admitted said children to the 
Indian schools of Robeson County. 

"3. Thereafter, upon further information, the committee notified the 
petitioners and respondents that a further hearing would be held to pass 
upon the rights of the petitioners to attend the Indian schools of Robe- 
son County, and such hearing would be held 18 April, 1925. On 18 
April, 1925, at the appointed time, in response to the notice given, the 
petitioners and the respondents appcai-ed before the committee. 

"4. Both petitioners and respondents appeared before the committee 
on 18 April, 1925, at the place named, and both announced their readi- 
ness for a hearing. The respondents and petitioners both offered evi- 
dence as to the rights of the said petitioners to enter the Indian schools 
of Robeson County. K O  plea of res adjudicata was made by the peti- 
tioners at the second hearing, but they appeared before the committee, 
recognized the rights of the committee to hear the matter and offered 
evidence upon their contention as to the right of petitioners to enter the 
Indian schools of Robeson County. 

"5. At such hearing had on 18 April, 1925, after hearing the evidence 
of petitioners and respondents, the committee found, as a fact, that the 
said petitioners were not Indians and were not entitled to enter the 
Indian schools of Robeson County, and, by unanimous vote, ordered 
that the said petitioners be not admitted to the said Indian schools of 
Robeson County. 

"From the judgment of 18 April, 1925, the petitioners appealed to the 
Superior Court of Robeson County. 



450 I N  THE SUPREME COURT. [I93 

"Upon the foregoing facts, the court being of the o.pinion that the 
plea of estoppel now raised by the petitioners cannot be sustained, i t  is 
thereupon ordered, adjudged and decreed that the action of the Legisla- 
tive Committee, debarring the said petitioners from the Indian schools 
of Robeson County, be affirmed and ratified, and i t  is ordered that the 
said petitioners are not entitled to the benefits of the Irldian schools of 
Robeson County." 

From this judgment the petitioners appeal, assigning error. 

John B .  McLeod, W .  P. Floyd and Johnson & Johnson for petitioners. 
Dickson JlcLean, H.  E. Stacy, C .  W. Pridgen, Jr., T .  A. McNeill and 

W .  8. Britt for respondents. 

STACY, C. J. I t  is the position of the petitioners, appellants, that 
when the Legislative Committee decided to admit them. to the Indian 
schools of Robeson County on 11 April, 1925, the said committee was 
thereafter functus officio and without authority to reopen the matter, 
and that the contrary decision rendered on a subsequent hearing is a 
nullity. 

The trial court correctly held that the plea of res adjudicata was not 
available to the petitioners. In.  the first place, the Legidative Commit- 
tee, created by chapter 426, Public-Local Laws 1921, is an administra- 
tive board and not a court; and, in the second place, even if said com- 
mittee were clothed with judicial powers, the plea of res adjudicata, 
not having been insisted upon before the committee, is deemed to have 
been waived. Blackwell v. Dibbrell, 103 N .  C., 270. 

The judgment will be upheld. 
Affirmed. 

IN RE NELLIE BARTLETT CHASE. 

(Filed 30 March, 1927.) 

1. Habeas Corpus-Insanity-Legality of Detention of Petitioner. 
The question to be determined by the judge in I~abea8 corpus proceed- 

ings is the legality of the restraint of the petitioner, and such proceedings 
nre not available as a means of reviewing and correcting mere errors as 
distinguished from defects of jurisdiction. C. S., 2234, 51235. 

When the petitioner in habeas corpzcs has been adjudged insane and her 
detention is ordered by a court of lunacy of another state, the judge of 
the Superior Court in this State by whom the proceedings of habeas 
corpus is heard should determine the validity of the order of the adjudi- 



N. C.] SPRING TERM,  1927. 451 

cation of insanity when the same is properly presented to him, and this 
is the determinative question involved, and upon failure to have done 
so the case will be remanded. 

3. S a m H o u r t s  - Temporary Orders - Restraint - Inquisition of In- 
sanity. 

When the judge before whom proceedings in habeas corpus are had, 
involving the question of the petitioner's detention upon the validity of 
an inquisition of lunacy in another state: Held, should the matter be 
remanded and the proceedings in lunacy be held invalid, and it appears 
to the trial judge that the petitioner should be restrained on account of 
present insanity, he may issue a temporary order for her safety and wel- 
fare pending proceedings lawfully to be held in such instances. 

APPEAL by petitioner from an  order of Schenck ,  J., refusing the peti- 
tioner's release upon habeas corpus. From BUNCOMBE. The material 
facts a re  stated in  the opinion. 

J o h n  N e a l  Campbe l l ,  Wells, Blackstock & T a y l o r  and  Joseph  W .  
L i f f l e  for petit ioner.  

X a r k  W .  B r o w n  for petition8erJs guardiaa.  

ADAMS, J. The case mas brought to this Court by certiorari to 
review a judgment denying the petitioner's discharge upon a writ of 
habeas corpus. I t  is  alleged in  the petition that  Mrs. Chase is detained 
in a hospital in the city of Asheville under the pretense that  she is  
insane; that  no proper commitment can be found; and that  her restraint 
is without authority of lair-. The  writ was duly returned and a n  answer 
was filed by her guardian, who alleged not only that  she is  insane, but 
that  her detention was expressly authorized by a judgment given in  an  
inquisition of lunacy. I t  appears from the record that  i n  May, 1926, 
such an  inquisition was instituted i n  the county court of Dade County, 
in the State of Florida, and that  the petitioner was formally adjudged to 
be insane. Her  brother was appointed guardian of her person and 
estate, and she was put in his care and custody "to be admitted to a 
private hospital for the indigent insane for care, maintenance and treat- 
ment." Thereafter she was brought to Asherille and confined in  the 
hospital from which she now seeks to be released. 

When the petition was heard affidavits, record evidence, oral testi- 
mony and letters were introduced, and the judge found certain facts 
upon which the judgment was based. These facts embody the inquisi- 
tion in Florida, the appointment there of a guardian of the petitioner's 
person and estate, her commitment to  the hospital i n  Asheville, and her 
present insanity, together with the specific finding that  the petitioner 
"could not be discharged and allowed to go a t  large without endanger- 
ing  the safety of herself and the safety of others." Upon the facts i t  
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was adjudged that the petition be denied and the petitioner be com- 
mitted to the care and custody of the Appalachian Htlll for treatment. 

The petitioner was first committed under an inquisition of lunacy 
prosecuted outside this State, and upon the hearing before the judge and 
in the argument here she assailed the inquisition upon the ground that 
it is void upon its face, or if not, that upon all the evidence it should 
be declared void. Her deduction is that her restraint is therefore illegal. 
There is nothing in the judge's order which disposes of this question- 
no adjudication that the inquisition is suficient in law to justify the 
commitment. The fact that the petitioner is insane dolss not necessarily 
imply that her detention has the sanction of law. To have the legality 
of her restraint inquired into and the validity of the inquisition deter- 
mined is the cardinal purpose of her petition. I t  is provided that the 
court or judge before whom the party is brought on a writ of habeas 
corpus shall examine into the facts and into the cause of the confine- 
ment, and shall discharge the party if no legal cause be shown for the 
restraint. C. S., 2234, 2235. 

Habeas corwus is in the nature of a writ of error to the extent of 
examining into the legality of a person's detention, but it is not avail- 
able as a means of reviewing and correcting mere errom as distinguished 
from defects of jurisdiction. S. v. Edwards, 192 N. C., 321. The in- 
quiry is not addressed to errors, but to the question whether the pro- 
ceeding and judgment are nullities or whether they are warranted by 
law. In  re Holley, 154 N. C., 163. So at the hearing the judge was 
confined to the question whether the petitioner was unlawfully restrained 
of her liberty, or whether she had been committed to the hospital in 
consequence bf proceedings legally and properly constituted for that 
purpose; for at  the hearing it was not permissible to convert the writ 
into a proceeding in the nature of an inquisition of lunacy for the pur- 
pose of adjudging, as cause for continued restraint: the petitioner's 
present mental condition. Apparently, this was the pi-actical result, as 
the foundation of the judgment is a finding of insanity. 

The cause will be remanded to the Superior Court of Buncombe 
County with instructions to determine whether the petitioner is unlaw- 
fully restrained of her liberty. I f  it should be adjudged that her con- 
finement is unlawful, and that she'is now insane, a temporary order may 
be made for her safety and welfare pending such further inquiry or 
action as may be deemed necessary or expedient in  the premises. 

Remanded. 
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LENNON F. FOLEY v. J. Q. IVEY m AL. 

(Filed 30 March, 1927.) 

EstateeRule in Shelley's Case--Fee Simple--Deeds and Conveyances. 
Where in the premises of a deed lands are conveyed to B., "and to his 

heirs and assigns forever," and after the description of the land, "to and 
for B. during his natural life, and after that to the heirs of his body 
only, followed by the habendum "to have and to hold . . . unto the 
said party of the second part, his heirs and assigns forever": H e l d ,  
B. takes an estate in fee. 

APPEAL by defendants from Barnhill,  J., a t  February Term, 1927, of 
ROBESON. 

Dickson McLean, H.  E. S tacy  and C. TV. Pridgen, Jr., for appellants. 
W .  Osborne Lee and Robel-t E.  Lee for appellees. 

ADAMS, J. This  is  a controversy without action. C. S., 626. The  
plaintiff contracted to sell and the defendants to buy a tract of land a t  
the agreed price of six hundred dollars; but when a deed properly exe- 
cuted and sufficient i n  form was tendered, the defendants declined to 
accept i t  or  to make payment on the ground that  the plaintiff has only 
a life estate in the land. The land was conveyed by the elder Frederick 
Bass and his  wife to Frederick Bass, Jr . ,  and afterwards to the plaintiff 
by Frederick Bass, J r . ,  and his wife. The single question is  whether 
the younger Frederick acquired a title i n  fee; if so, the plaintiff like- 
wise has the fee and the defendants must comply with their contract. 
I t  was adjudged a t  the hearing that  the plaintiff has a title in fee and 
that  the defendants must pay the purchase price. 

I n  the premises the deed purports to convey the land to Frederick 
Bass, J r . ,  "and to his  heirs and assigns forever." The  description is 
followed by the clause, "this deed shall hold good to and for the said 
Frederick Bass, J r . ,  during his natural  life and after that  to the heirs of 
his body only"; and this is succeeded by the Izabendum, "To have and 
to hold . . . unto the said party of the second part, his heirs and 
assigns forever.'' 

The  words used i n  the premises and in the habendum clearly import 
a fee; and in  the intervening clause the limitation by may of remainder 
after the life of Frederick Bass, Jr . ,  "to the heirs of his body only," 
under the rule in  Shelley's case, entitled the ancestor to the whole 
estate. Daniel v. Bass, ante, 294;  Benton v. Balccom, 192 N.  C., 630. 
I n  our opinion the addition to the usual formula of the word "only7' 
is not sufficient to justify the conclusion that  the phrase "heirs of 
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his body" was not employed in the usual technical sense, but on the 
other hand as indicating issue or children. I t  will be noted that there 
is no limitation over in the event of the grantee's death. without "bodily 
heirs," or "heirs of his body," or "lawful heirs," and in this respect 
several of the cases cited in the appellants' brief are distinguishable 
from the case under consideration. 

Affirmed. 

J. F. SIMPSON, TRUSTEE, V. BEAUFORT COUNTS! LUMBER 
COMPANY ET At. 

(Filed 30 Bfarch, 1027.) 

Contract-Statute of Frauds--SnWcient Writings-Principal and Agent. 
A series of written letters, telegrams or other papew, documents, etc., 

sigued by the parties or their authorized agents relating to the subject- 
matter of the transaction, will be construed together, and when the con- 
tract appears to be complete, the omissions in some of the writings sup- 
plied by others, it is sufficient in contemplation of the statute of frauds 
to be binding upon the parties thereto. 

APPEAL by plaintiff from Bond, J., at Chambers, Wilmington, N. C. 
From BRUNSWICK. 

Civil action for specific performance of an alleged contract to buy 
timber, brought by plaintiff, vendor, against the vendee or purchaser. 
A jury trial was waived, and, by consent of both parties, the case was 
heard and determined by the judge without a jury. The action was dis- 
missed, because, in the opinion of the presiding judge, the plaintiff 
failed to show a compliance with the statute of frauds. From such 
judgment the plaintiff appeals, assigning error. 

Wright & Stevens for plaintiff. 
C. Ed. Taylor, Dickson McLea.n, H.  E. Stacy a.nd C'arl W .  Pridgen, 

Jr., f o r  defendants. 

STACY, C. J. Following negotiations had between the duly accred- 
ited agents of the parties, relative to the sale and purchase of a tract of 
timber situate in Brunswick County, the agent of the plaintiff, on 
30 May, 1925, wired the agent of the defendant as follows: 

"My people accept your offer nine thousand for the timber. Will 
write Monday." 

This telegram was confirmed by letter (undated) the following Mon- 
day, in which reference was made to three timber deeds, descriptive of 
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the timber to be sold, and said letter also contained a request that the 
defendant have its attorney examine title, prepare deeds, and report 
without delay. 

On 5 June following, the general superintendent and agent of the 
defendant wrote the agent of plaintiff as follows: 

('Your letter without date received. I have been away from town 
ever since Sunday, and it has just come to my attention. S m  also in 
receipt of your telegram advising that your people accepted our offer. 
We will place this matter in our lawyer's hands, and as soon as we have 
been able to get report from him will let you hear from us further. 

Yours truly, 
BEAUFORT COUNTY LUMBER COMPANY. 

E. M. DEWEY, General Supt." 

The title was duly approved by defendant's attorney; whereupon 
proper deeds were executed by plaintiff and tendered to the defendant 
with demand for payment in accordance with the contract. 

Upon defendant's refusal to accept the deeds and pay thc purchase 
price, plaintiff brings this action to compel performance. There was 
other correspondence between the agents of the parties, from which the 
following, signed by the defendant's general superintendent and ad- 
dressed to plaintiff's agent, under date of 18 August, 1925, is taken: 
"I mill do just what I have promised you I mould do in regard to this 
matter, and try to expedite the'final closing of this matter all possible." 

Has  plaintiff shown a sufficient memorandum in writing, signed by 
the party to be charged therewith, or by some other person by it thereto 
lawfully authorized, as requircd by the statute of frauds? C. S., 988. 
We think he has. A valid contract, within the statute of frauds, "may 
consist of one or many pieces of paper, provided the several pieces are 
so connected physically or by internal reference that there can be no 
uncertainty as to the meaning and effect when taken together. But this 
connection cannot be shown by extrinsic evidence." Hayer v. Adrian, 
77 N. C., 83; M f g .  Co. v. Hendricks, 106 K. C., 485; Gordon v. Collett, 
102 N. C., 532; Neaves v. Mining Co., 90 N. C., 412. 

The law on the subject is stated in 27 C. J., 259-261, as follows: 
"The note or nmnorandum required by the statute of frauds need not 
be contained in a single document. nor. when contained in two or more - , , 

papers, need each paper be sufficient in contents and signature to satisfy 
the statute. Two or more writings properly connected may be consid- 
ered together, matters missing or uncertain in  one may be supplied a * 

rendered certain by the other, and their sufficiency will depend upon 
whether, taken together, they meet the requirements of the statute as to 
contents and signature. The rule is frequeiltly applied to two or more, 
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or  a series of letters or  telegrams, or  letters and telegrams sufficiently 
connected to allow their consideration together. ~ u i j  the rule is  not " 
confined in  its application to letters and telegrams; any other documents 
can be read together when one refers to the other. The  rule has  been 
applied so as  to allow the consideration together, when properly con- 
nected, of a letter and an  order of court, a letter and a n  order for goods, 
letters and undelivered deeds, correspondence and accompanying papers, 
a check and a letter, a receipt and a check, a memorandum of agree- 
ment and a deed, and a contract, deed, and instructions to a depositary 
in escrow. Matters not contained in one paper, or  not stated therein 
with sufficient definiteness and certainty, such as the name of a party, 
a description of the subject-matter, a statement of the consideration, or  
the terms of payment, are frequently found to be adequately stated in  
another paper which is sufficiently connected with the former paper to 
justify their consideration together." 

The correspondence in the instant case is quite as plain and explicit 
as  that  held to be sufficient to meet the requirements of the statute of 
frauds in  Dowdy v. White, 128 N. C., 17. 

Let the cause be remanded for further proceedings not inconsistent 
with this opinion. 

Error.  
- 

UNION CENTRAL L I F E  INSURANCE COJIPANY A N D  LOUIS RREILING 
v. ADA G. CATES AND HER HUSBAND, PAUL CATES, M. U. HODGES, AND 

J. R. WOOLARD. 
(Filed 30 March, 1927.) 

1. Deeds and Conveyances-Mortgages-Forgeries. 
Where pending negotiations in sale of the fee-simple unincumbered 

title to lands, the attorney for the proposed purchaser discovers a duly 
registered mortgage against the lands unmnceled of r(xord in the office 
of the register of deeds, and the attorney for the owner agrees to have 
the same canceled of record; and thereafter surreptitiously obtains the 
cancellation stamp of the register of deeds and forger; his signature so 
that apparently the mortgage was canceled under the ~lrovisions of C. S., 
2504, subsec. 2, and relying thcreon the proposed purcbhaser accepts the 
deed and pays the consideration: Held, the supposed cancellation of the 
mortgage was void as against the mortgagee who had no notice thereof 
until immediately before bringing his action to have the supposed mn- 
cellation declared void. 

2. Same--Burden of Proof. 
111 the mortgagee's suit to have declared void the forged cancellation 

of his mortgage appearing by endorsement on the books of the register 
of deeds, the burden is on the plaintiff to establish t'he forgery by the 
preponderance or greater weight of the evidence. 
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3. SamsInstructions-Appeal and Error--Harmless Error. 
A11 instruction that the plaintiff had the burden of proving his case by 

clear, strong and cogent proof, when he is only required to do so by the 
preponderance of the evidence, is not reversible error to defendant's 
prejudice. 

4. Instructions-Directing VerdictEvidence. 
Where only one reasonable inference can be drawn from all the evi- 

dence in the case, an instruction directing a verdict accordingly if the 
jury so find the facts. is proper. 

5. Deeds and Conveyances - Consideration - Assumption of Mortgage 
DebtMortgages-Foreclosure-Equity-Exoneration. 

Where a mortgage on lands describes two separate tracts of land in 
their order as No. 1 and No. 2, and the owner has since conveyed No. 2 
to a grantee who has assumed the mortgage debt as a part of the con- 
sideration he has paid for the deed, the doctrine of equality is equity 
does not apply, and in a judgment of foreclosure the second tract should 
first be sold, and the proceeds applied to the satisfaction of the mortgage 
debt in favor of the purchaser of the first tract, in whose deed there was 
no such provision. 

APPEAL by defendant M. U. Hodges from Nunn, J., a t  October Term, 
1926, of BEAUFORT. N O  error. 

Action to have cancellation of deed of trust, appearing on the record 
in  the office of the register of deeds of Beaufort County, N. C., declared 
null and void, on the ground that  said cancellation is a forgery, and for 
decree that  the lands conveyed by said deed of trust be sold for the pay- 
ment of the indebtedness secured therein. 

Issues submitted to the jury were answered as follows: 
1. Was the cancellation of the deed of trust from Ada G. Cates and 

her husband to Louis Breiling, dated 31 January,  1918, appearing in  
Book 203, a t  page 360, register's office of Beaufort County, forged by 
N .  L. Simmons ? Answer : Yes. 

2. I s  the defendant M. U. Hodges a purchaser for value of the land 
described in his deed from Lena Swain and husband, and without notice 
of such forgery, as alleged in  the answer? Answer : Yes. 

3. I s  the defendant J. R. Woolard a purchaser for value of the land 
described i n  his deed from Ada G. Cates and husband, and without notice 
of such forgery? Answer : Yes. 

From judgment upon the rerdict, and upon admissions of the parties, 
made during the trial, defendant M. U. Hodges appealed to the Supreme 
Court. 

II. C. Carter for plaintiffs. 
Small, JlacLean & Rodman for defendant M.  U .  Hodges. 
Wiley C. Rodman for defendant J .  R.  Woolard. 



45 8 I N  THE S U P R E M E  COURT. [I93 

CONNOR, J. On 31 January, 1918, defendants Ada G. Cates and her 
husband, Paul  Cates, executed a deed of trust, conveying to plaintiff 
Louis Breiling lands described therein, for the purpose of securing the 
payment of certain notes, executed by the grantors, aggregating the sum 
of $2,000, and payable to the Union Central Life Insurance Company. 
The lands conveyed by said deed of trust are situate in 'I3eaufort County; 
they are described therein as the first tract, contairing seven acres, 
known as the La Barbe Summer Residence, and as the second tract, con- 
taining sixty acres, known as the Stallings land. The deed of trust was 
duly recorded in the office of the register of deeds of 13eaufort County. 
The notes secured therein have not been paid in full; the amount now 
due on said notes is $1,693.52, with interest thereon from 1 Sovember, 
1923. 

On 19 October, 1919, the defendants Ada G. Cates and her husband, 
Paul  Cates, executed a deed, conveying the second tract of land, described 
in said deed of trust, to Luke Jackson. This deed was duly recorded on 
84 October, 1919. I t  recites a consideration of $10 a r d  other valuable 
considerations, and contains a clause in  words as follows: 

"But this deed is made by the parties of the first part and is accepted 
by the party of the second part, subject to an existing mortgage indebt- 
edness of the parties of the first part to the Union Central Life Insurance 
Company of $2,000, secured by deed of trust of the parties of the first 
part to Louis Breiling, dated 31 January, 1918, the balance of which 
indebtedness the said party of the second part hereby assumes and agrees 
to pay and discharge as part  of the purchase price of *-he tract of land 
above described; and the party of the second part hereby agrees to 
protect the parties of the first part from any liability whatever under 
said mortgage by reason of its containing a certain tract of seven acres, 
known as the La Barbe Summer Residence." 

Defendant M. U. Hodges has by meme conveyances become the owner 
of said second tract, claiming title thereto under the deed from Ada G. 
Cates and her husband to Luke Jackson; he claims title immediately 
under deed from Lena Swain and her husband, to whom Luke Jackson 
conveyed said land by deed duly recorded on 12 April, 1923; the deed 
from Lena Swain and her husband to defendant M. U. Hodges was duly 
recorded on 21 December, 1923. M. U. Hodges is a purchaser for value 
of said land; he relied in good faith upon the validity of the cancellation 
of the deed of trust from Ada G. Cates and her husband to Louis Breil- 
ing, as same appeared upon the record in the office of the register of 
deeds at  the time he paid the purchase price for said land to Lena Swairt 
and her husband, his grantors. 

On 2 November, 1922, the defendants Ada G. Cates and her husband, 
Paul  Cates, executed a deed, conveying to defendant J. R. Woolard the 
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first tract of land described in said deed of trust, known as the La Barbe 
Summer Residence. This deed was duly recorded on 5 April, 1923; 
it was delivered on said day to said J. R.  Woolard, who, upon delivery 
of same, paid the purchase price for said land to the said Ada G. Cates 
and her husband, his grantors. J. R.  Woolard is a purchaser for value 
of said land; he relied in good faith upon the validity of the cancella- 
tion of the deed of trust from ,4da G. Cates and her husband to Louis 
Breiling, as same appeared upon the record in the office of the register 
of deeds, at the time he paid the purchase price for said land to his 
grantors. 

Upon the record of the deed of trust from Ada G. Cates and her hus- 
band to Louis Breiling, in  the office of the register of deeds of Beaufort 
County, the following words and figures, stamped and written thereon, 
purporting to be a cancellation of said deed of trust, appear: 

"Satisfaction of this mortgage or deed of trust is this day entered by 
me in pursuance of Revisal of 1905, section 1046. 

"4-4-23. G. RI-MLEY, 
J. L. M., 

Register of Deeds." 

On 4 April, 19.23, the day on which this entry was made on said 
record, G. Rumley was the register of deeds of Beaufort County; J. L. 
Morgan was his deputy. The entry was made on said record by S. L. 
Simmons, T V ~ O  used for that purpose a stamp, kept in his office by the 
register of deeds, for the cancellation of mortgages and deeds of trust, 
pursuant to the provisions of section 1046 of the Revisal of 1905 (now 
C. S., 2594, subsection 2), which is in the follo~ving words: 

"2. Upon the exhibition of any mortgage, deed of trust, or other in- 
strument intended to secure the payment of money, accompanied with 
the bond or note, to the register of deeds or his deputy, where the same 
is registered, with the endorsement of payment and satisfaction appear- 
ing thereon by the payee, mortgagee, trustee, or assignee of the same, or 
by any chartered active banking institution in the State of North Caro- 
lina, when so endorsed in the name of the bank by an officer thereof, 
the register or his deputy shall cancel the mortgage or other instrument 
by entry of 'satisfaction' on the margin of the record; and the person 
so claiming to have satisfied the debt may retain possession of the bond 
or mortgage or other instrument. But if the register or his deputy 
requires it, he shall file a receipt to him showing by whose authority the 
mortgage or other instrument was canceled." 

The date and name of the register of deeds, as same appear upon the 
record, were written by the said N. L. Simmons. Neither G. Rumley, 
the register of deeds, nor J. L. Morgan, his deputy, authorized the said 
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N. L. Simmons to use said stamp, or to write the name "G. Rumley" or 
the initials "J. L. 11." on said record.   he said cancellation was not 
authorized by either of the plaintiffs; neither of them knew, until 
shortly before this action was begun, that said cancellation appeared 
upon the record. 

The jury has found, in answer to the first issue, that the cancellation 
of the deed of trust from Ada G. Cates and her husband, to Louis Breil- 
ing, as same appears upon the record of said deed of trust, in the office 
of the register of deeds, was forged by N. L. Simmons. There was no 
allegation of any conduct on the part of plaintiffs, with respect to said 
cancellation, out of which any equities arise in favor of defendants M. U. 
Hodges or J. R. Woolard, and against the plaintiffs, or either of them. 

Upon the verdict of the jury, and upon admissions of the parties, 
made during the trial, it was ordered and adjudged that plaintiff, Union 
Central Life Insurance Company, recover of defendant Paul Cates the 
sum of $1,693.52, with interest thereon from 1 November, 1923, this 
being the sum now due on the notes secured in said deed of trust. Sum- 
mons had not been served on defendant Ada G. Cates; no judgment was 
therefore rendered against her. 

I t  was further ordered, adjudged, and decreed that t'qe cancellation 
appearing upon the record of the deed of trust from Ada G. Cates and 
her husband to Louis Breiling, on page 360, in Book' 203, office of the 
register of deeds of Beaufort County, is null and void, and that plaintiffs, 
by virtue of said deed of trust, have a first lien upon the 'lands described 
therein. 

I t  was further ordered, adjudged, and decreed that the said lands be 
sold by the commissioner named in said decree, and that out of the pro- 
ceeds of the said sale the judgment rendered herein be paid. The com- 
missioner was directed in said decree as follows : 

"The said commissioner is hereby directed to first sell the tract of land 
described in said deed of trust as the second tract, and if said land shall 
fail to bring an amount sufficient to pay off and discharge this judgment, 
together with the costs, and the costs of sale, including c~ommissions to 
the commissioner for his services, then the said commissioner is directed 
to sell the first tract of land described in said deed of .:rust. I f  said 
lands shall bring an amount more than sufficient to pay this judgment 
and the costs of sale, the commissioner is directed to pay the same into 
the hands of the clerk of the Superior Court of Beaufort County." 

Defendant N. U. Hodges, upon his appeal to this Court, assigns as 
error the instruction of the court to the jury, with respect to the first 
issue. This instruction was in the following words: 

"If you believe the evidence, and if you are satisfied that the evidence 
is clear, strong and convincing that Simmons forged the cancellation of 
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the deed of trust, you will answer the first issue 'Yes'; if you are not 
so satisfied, you will answer it 'No.' " 

Although we cannot approve the form of this instruction, we find no 
substantial error therein prejudicial to defendant. All the evidence 
tended to sustain the contention of plaintiffs that the issue should be 
answered in the affirmative. The jury so answered it. There was no 
evidence to the contrary. Only the credibility of the testimony and the 
probative force of the evidence mere to be determined by the jury. The 
instruction, however, is erroneous in that plaintiffs are required thereby 
to establish the affirmative of the issue by evidence which the jury shall 
find is clear, strong, and convincing. I n  Jones v. Coleman, 188 N. C., 
631, me said: "The affirmative of an issue involving only the question 
as to whether a written instrument has been executed, may be sustained 
by the greater weight or preponderance of the evidence; when, however, 
the execution of the instrument is admitted, and its integrity or legal 
effect is attacked, the party who carries the burden of the issue must 
establish his contention by eridence clear, strong, and convincing." 
The error, however, in imposing upon the plaintiffs a burden with 
respect to the quality of the evidence greater than that required by the 
law mas not prejudicial to defendant. His assignment of error, based 
upon his exceition to this instruction, is not sustained. 

The defendant further assigns as error the instruction of the court to 
the jury upon the third issue. This instruction mas as follows: 

"If you believe the evidence, you will answer the third issue 'Yes.' " 
The evidence was to the effect that the defendant J. R. Woolard 

entered into negotiations with Ada G. Cates and her husband for the 
purchase of the La Barbe Summer Residence, during the fall of 1922. 
These negotiations were conducted on the part of the defendants Cates 
by N. L. Simmons. An examination of the records, by the attorney of 
defendant J. R. Woolard, disclosed that the deed of trust from Ada G. 
Cates and her husband to Louis Breiling, then duly recorded, had not 
been canceled. N. L. Simmons, acting for the defendants Cates, agreed 
to procure the cancellation of the said deed of trust. The defendant 
Woolard, pursuant to an agreement with the said N. L. Simmons, deliv- 
ered his check for $500 to his attorney as part payment of the purchase 
price for said land. This check was held by said attorney, pending the 
cancellation of the deed of trust, until 5 April, 1923. On said date this 
check, together with three notes, executed by the said Woolard, payable 
to Ada G. Cates, each for the sum of $500, was delivered by said attorney 
to Ada G. Cates. The cancellation of the deed of trust, purporting to 
have been made by the register of deeds, pursuant to the statute, was 
entered on the record on 4 April, 1923. Neither defendant Woolard 
nor his attorney had any notice that said cancellation had been forged 
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by N. L. Simmons. The check for $500 was paid by the bank on which 
it was drawn on 5 April, 1923, or soon thereafter. The notes, given 
for 'the deferred payments on the purchase price of the land, have since 
been transferred to an innocent purchaser. The deed conveying the 
said land to J. R.  Woolard was delivered to him shordy after it was 
recorded on 5 April, 1923. R e  went into possession of the land con- 
veyed by the said deed immediately upon its delivery to him, and has 
since remained in possession of the same. We find no error in the 
instruction to the jury that if they believed the evidence, they should 
answer the third issue "Yes." 

However, neither the defendant I f .  U. Rodges nor the defendant 
J. R. Woolard acquired any rights in  or to the lands conveyed to him 
under his deed superior to the rights of plaintiffs, under the deed of 
trust, which was duly recorded prior to the conveyances to said defend- 
ants. The fact that the jury has found that each is ti purchaser for 
value of the land described in his deed, without notice that the cancella- 
tion of the deed of trust, appearing on the record at  the time he pur- 
chased the land conveyed to him, was a forgery, is immaterial, as 
affecting the rights of the plaintiffs. The cancellation is a nullity; it 
has no force or effect. The principle, applicable to the facts in this 
case, is stated in  41 C. J., at  page 585, as follows: 

"As between a mortgagee, whose mortgage has been discharged of 
record solely through the act of a third person, whose act was unauthor- 
ized by the mortgagee, and for which he is in no way responsible, and a 
person who has been induced by such cancellation to believe that the 
mortgage has been canceled in good faith, and has dealt with the prop- 
erty by purchasing the title, or accepting a mortgage thereon as security 
for a loan, the equities are balanced, and the lien of the prior mortgage, 
being first in order of time, is superior. I f ,  however, the owner of the 
mortgage is responsible for the mortgage being released of record, as 
when the entry of satisfaction is made possible by his own neglect, or 
misplaced confidence, or his own mistake, or where he is shown to have 
received actual satisfaction, or to have accepted the beneSt of the trans- 
action which resulted in the release, he will not be permitted to establish 
his lien to the detriment of one who has innocently dealt with the prop- 
erty in the belief that the mortgage was satisfied." This statement of 
the law is abundantly supported by authorities cited in the notes. I n  
Heyder  v. Excelsior B. and L. Association, 42 N .  J. Eq., 403, 8 Atl., 310, 
59 Am. R., 49, i t  is very justly said: "The security afforded by registry 
should remain undisturbed by a cancellation effected through mistake, 
accident, or fraud of third persons, even if by such cancellation subse- 
quent mortgagees or purchasers are made to suffer loss\. Such after- 
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acquired rights ought not to prevail against the just claims of an  inno- 
cent, nonnegligent incumbrancer, because the record has been wror~gly 
effaced." 

Defendant M. U. Hodges further contends that  there is error in  the 
judgment, i n  that  the co&nissioner is therein directed to sell first the 
tract of land now owned by him, the same being the second tract de- 
scribed in  the deed of trust, and not to sell the tract of land now owned 
by defendant J. R. Voolard, the same being the first tract described in 
the deed of trust, unless the second tract directed to be sold first shall 
fail to bring a n  amount sufficient for the payment in  full of the judg- 
ment herein rendered. 

The second tract, containing sixty acres, and lrnown as the Stallings 
land, was first sold and conveyed by the grantors in the deed of trust. 
The first tract, containing seven acres, and known as the La Barbe 
Summer Residence, was retained by said grantors and subsequently sold 
and conveyed by them to the defendant J. R. Woolard. Hov7e~-er, the 
grantee in  the deed for the second tract, which v a s  first conveyed by 
the grantors in  the deed of trust, expressly assumed the payment of the 
indebtedness secured by the deed of trust, i n  part payment of the pur- 
chase price of the tract bought by him, and agreed to protect his grantors 
from all liability on account of said indebtedness, and thus cause the 
release of the La Barbe Summer Residence from the deed of trust. 
This agreement appears upon the face of the deed to Luke Jackson, 
mhich was duly recorded at  the time J. R.  Woolard purchased the 
La Barbe Summer Residence from Ada G. Cates and her huqband. 
M. U. EIodges claims under this deed; he purchased the land with full 
notice frog the record of said agreement.- " 

I n  support of his contention, defendant relies upon the rule which is 
said to prevail i n  a majority of the states that as between successive 
purchasers of separate tracts of land, all of which are subject to a 
mortgage executed by their common grantor, the separate tracts, upon 
default of the mortgagor in  the payment of the indebtedness secured 
by the mortgage, should be sold for the payment of said indebtedness 
in the inrerse order in which they were conveyed, so that  the tract last " ,  

conveyed is primarily liable for the indebtedness, and must be sold before 
rwoursc can be had to the tract next in  order. 41 C. J . ,  764. This 
rule i s  an  exception to the  general principle that  equality is equity. 
I t  has no application, however, where the grantee of one of the separate 
tracts has assumed the payment of the entire indebtedness secured by 
the mortgage on all the tracts which have been subsequently conveyed 
to successive purchasers by the mortgagor. 

I n  18 R. C. L., a t  p. 475, i t  is said: "If the grantee of any parcel 
expressly assumes the payment of the lien, or agrees with the grantor 
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that  the part  he buys shall be subject to the lien, and that  the amount 
thereof shall be a par t  of the consideration for the portion he buys, 
equity will not interpose to protect him by subjecting the part  of the 
premises remaining in  the owner to be first sold. If the purchaser 
assumes the payment of the lien, the parcel thus purchased becomes, in 
the hands of the grantee and those holding under him, primarily charge- 
able with the lien debt as against the gran'tor, and consequently as 
against all subsequent grantees, or as against other parcels subsequently 
conveyed by the grantor." 

The  second tract described in the deed of trust was :onveyed by the 
grantors therein to Luke Jackson upon his c3spress agreement to pay off 
and discharge the indebtedness secured by the deed of trust i n  esonera- 
tion of the first tract, which was retained by said grantors, from the 
claims of the plaintiffs under the deed of trust;  as between Ada G. Cates 
and her husband on the one hand and Luke Jackson on the other, the 
second tract mas liable for the payment of the notes held by the plaintiff, 
the Union Central Life Insurance Company; the La Barbe Summer 
Residence was as between them released from the deed of trust. 

Defendant M. U. Hodges is now the owner of the second tract, claim- 
ing under Luke Jackson; defendant J. R. M7oolard is the owner of the 
first tract, claiming under Ada G. Cates and her husband. Both these 
defendants had notice from the records at  the time the said tracts mere 
conveyed to them, respectively, of the equity growing out of tht. agree- 
ment between their respective grantors. If. U. Hodges holds his title 
to the second tract subject to the equity of J. R. Woolard, as owner of 
the first tract, to have the second tract first sold for the payment of the 
judgment rendered herein, and in exoneration of the firc,t tract from the 
claims of the plaintiffs by reason of the deed of trust. 

The contention of the defendant M. U. Hodges that  i t  mas error to 
direct the commissioner to sell first the second tract of land, now owned 
by him, cannot be sustained. The judgment of the Superior Court is 
i n  accord with well settled principles, and must be affirmed. There is 

No  error. 

JAMES CRUMP V. J O H N  H. LOVE. 

(Filed 30 March, 1927.) 

1. Judgments-Estoppel-Res Adjudicata-Claim and Ibelivery-Posses- 
sion-Injury to Property-Actions. 

Where a judgment by default is rendered against the defendant in 
claim and delivery, without having submitted the Issu~e of damages for 
the detention or-deterioration of the property as prescribed by the statute, 
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and thereafter the defendant has paid tli? plaintiff tlir nmonnt of the 
debt, principal, interest and cost, alitl obtained the ~mssessioii of tlic l1ro1)- 
erty, the judgment in  claim and tlelivery is not rcn ctd.jztdicutc~ i n  the 
defendant's later action against the former plaintiff to recover the darn- 
ages alleged to have been caused the property I)y his negligei~t or wrong- 
fu l  use while in his possession. 

2. Same-Insurer. 
The plaintiff in possession of propc~t> under claiiii and delivery is prac- 

tic all^ liablc :IS n i l  insurer uiider the terms. of his bontl. 

CIVIL ACTIOS, tried before Sinclair. J., at  Second Janua ry  Term, 1926, 
of W A I ~  

On 22 September, 1921, James Crump executed a note for $100, 
payable to G. E. Sicholson or1 23 October, 1924. ,It the time of tlie 
~ s s u e  of said note, Grump executed a chattcl mortgage upon two horses 
to secure the same. The note a i d  mortgage were duly transferred and 
assigned by Kicliolson to John  11. Love. Default having been made in 
the p a y n i ~ n t  of said indebtcdiiess, tllereafter, on 4 i\larch, 1926, John 11. 
Lore instituted an actiov in the city court of Raleigh, entitled ('John H. 
Lore, Assignee. 1.. Jarncs Crnmp," for the purpose of enforcing the 
collection of said note. The  plaintiff Love seizetl the property described 
in said cliattel mortgage untler claim and delirery proceedings, and gave 
a bond in the lmial  sum of $600, co~~di t io l~et l  as requircd by statute "for 
tlie return of tlic propcrty of the de f~ndan t ,  with tlamages for its 
dctcrioratiol~ and d c t m t i o ~ ~ ,  if such return is adjudged and can be had," 
etc. Tlic t lc fcnda~~t  Crump, up011 rendition of jutlgment against him, 
paid off tlw jutlgmcnt on 2S *lpri l ,  1926, including principal. interest, 
cost, and espcnse for kce1)ing: thc liorees. Therwftcr  Crump, the de- 
f endm~t  ill the forrncr action, iilstit~ited the present action against 
John  11. L o ~ e  in May, 1926, alleging that  onc of the horses ~vhich had 
been seized in claim and dclircrg proceedings, a l~ t l  n hich hat1 been 
returnd to him upon settlenient of the judgrilent in that proceedirig, 
had been damaged by the defcndaiit in this action, who ~ : l s  the ~ ~ l a i l i -  
tiff in the former action, by reason of the fact that  the said Lore, vrhile 
in possession of said horse under said claim and delivery proct~dings,  
knowing that said horse n a s  a race horse and unfit for use as a draft 
animal, had, r~ot - \v i t l~s tn~~ding,  worked said horse to a heavy lumber 
wagon, ((and that  hg virtue of the defcnclant's knowingly, wrongfully, 
and unlawfully making use of said race horse as a draft  horse, said 
horse has been irreparably damaged, and has bcen rendered unfit and 
useless as a race horse, to the great illjury of the plaintiff," and that 
plaintiff did not ascertain the damage done to the animal until after 
he had received it back into his possession. The  plaintiff alleges that  
he has beeii damaged in tlie sun1 of $450 by the u ~ ~ l a v f u l  arid wrongful 
conduct of the defendant as aforesaid. 
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T l l ~  defendant den~urred  to the complaint of the plaintiff in this 
action as follows : "The defendant demurs to the complaint filed in the 
abo\v-cntitled action, for that the said complaint does not upon its face 
state, n came of action in favor of the plaintiff against the dcfcntlant, 
for that  : 

" (a )  Sxid complaint sliovs upon its face that all matters and things 
in c.ontrorcr>y 11creii1 h a w  heell fully adjudicated in tlie city court of 
Ral('igl1. n11tl s::itl action is res adjudicata. 

'.( h) Saitl c o m p l a i ~ ~ t  S~IOTYS upon its face that  if any cause eyer ex- 
istctl, tlic same ha. been fully coniproniised and settlwl between the 
partics thereto. 

"Wlirwfore, clefcntlnnt aqlis that  this action be t1ismis;ecl; that  lie go 
hciit~c witliout day and recorer his costs." 

Tli(\ t lcn~urrcr  was o~c r ru l r t l  by thc judge of the city court of Raleigh, 
:rml thereupoil the defendant appealed to the Superior Court of Wake 
County, mid a t  the scco~id t c r n ~  of tlie J anua ry  Court, 3 926, to wit, on 
81 January ,  1026, thr  judge of the Superior Court sustained the tle- 
nlnrrer, and the plaintiff :ippcalctl. 

I ~ u ~ i n  cE Awndell for  plaintif. 
I17illiam R. Jones for  clcfe~?tlant. 

Iirtonnas, J. I f  pe r~ona l  property is seized in a claim and delivery 
~woc~ccding and final judpncnt rendered, and thereupon the owner of 
the property pays the judgnient and the property is rcstorcd to him, can 
SLIC~I  owi r r  nlaintain an action for clamages for tlie impairmrnt or 
tlrtcrioration of the property during tlic time it was so held by the 
atlwrse pa r ty?  

TYhcw property is taken 1)y a party in claim and delircry proceerlings, 
Ile t11ereul)on becomes practically an insurer under the terms of the 
bond required in such case.. Rui1rlo7ph 2.. JlcGor~.a~zs,  174 N. C., 203; 
d l o i o ~  Co. 1 % .  S'anr7s. 186 S. C., ;:12. Therefore, tlie p a r t -  holding tlie 
property muat ailsn-rr for its impairment or deterioration ~ r h i l e  in his 
custody. 

I n  tlic case now under consitlcrhtion, the defendant contends that the 
payment of the former judgment by the plaintiff in this : d o n ,  ~ v h o  mas 
the tlrfcntlant in the former artion, is an estoppel, or ~ c s  juclicafa, and 
for this rcaaon the plaintiff has no cause of action. The  .record dis- 
closes, in the former netio11 of Lovc  1 , .  C , t i m p ,  tlie judgment u-as a 
tlcfault judgnlcnt, dccrcc'ing tlixt the plaintiff Love should take orcr and 
sell said horses at public auction according to l a~v .  SO issue JI-as sub- 
mitted in tlie former artion ns to tlie presrnt plaintiff's claniages for the 
tletcrioration and detention of the property. Hence, no estoppel arises. 
Ilavdison v. Everett,  192 N. C., 374; Whitaker v. Garpen, 167 R. C., 
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655; Pt.;cc v. E d w a r d s .  178 S. C., 493. Therefore, it  necessarily follo~l-s 
that  the plaintiff lias stated a cause of action, and that  the demurrer 
should h a r e  heen orerrnled. 1T'oody 1 % .  J o r d a n ,  69 PI'. C.,  189; A s h e r  
1 ) .  R ~ i z c n s f c i n ,  103 S. C'., 213; Bouten v. K i n g ,  146 N. C., 389; Jloore  v. 
Edlcvrds ,  192 X. C., -146; Polson v. S f r i c k l a n d ,  a n f e ,  300. 

Indeetl, the case of X o o r e  v. Bdzt;a?ds, slrprn, is  directly in point, and 
is dctcrmin:ltire of this controversy. I n  that case, ClarX,son, J . ,  speak- 
ing for the Court, said:  "It will readily bc seen by the issues and juclg- 
nierlt in the former action of Jloore  2 ) .  I l I i t ~ h e l l ,  that  plenary issues were 
~ i o t  suhinitted. The  condition in the bond n-as 'n i th  damages for its 
clcteriorntion and tlctent~on, and the costs, if delivery can be had.' 
K O  iqsne v a s  submittetl, 'If d c l i ~ e r y  can be had, what vere  plaintiff's 
damagcs for detcrioration and detention?' Untler the issues and judg- 
mcnt, T ~ C  cannot llold that in the prcsent action the plea of estoppel, or 

s judicnfa ,  can avail defendant." 
Rerersetl. 

STBTE A N D  GLOSSIE BRILET r. WILT,IE CARSEGIE 

(Filed 30 March, 1927.) 

Bastardy-Principal and Suretg-Appearance Bond-Appeal and Error. 
Thr mrety on  the nppenralice bond of the ilrfendant in  hastardy pro- 

ceetlil~qs aplwnled from a justice of the pe:rt.P to the connty court ant1 
there remnnded for wnnt of juristlic+ion, inay il~sist upon the exact tt~rms 
of his bond ;  and wlierc the tlefendn~it has Iwcw legnlly coirvictctl ant1 has 
served his term :is the law prol-iclcs on  failin:. to pay t l l c t  :lllo\v:~nce matle 
to the prosecutrix, costs. etc., the prori~iolis in the a1q)enrancc bond as to 
the surety's liability has been (liscli:~rged. C. S.. 267, 270; 3 C. S., 273. 

1 1 ~ ~ ~ ~ ~ ~  by defendant and surety, M. G. Duke, from Sinclair ,  J., at  
October Term, 1926, of PITT. Reversed. 

Tllc controrersy is succinctly stated in the Statr's brief, as f01101~s: 
"Procecdings in bastardy were talren out by Glossie Briley bcforc. 

Justice of the Peace John  I .  Smith.  On the tr ial  the juqtice of the 
p c a ~ e  foulid that  the defendant Carnegie was the father of the child, 
ant1 required him to pay Glossie Briley $100 a i d  the costs of the action. 
The  def~ntlarit appealed, and the papers were sent to the county court 
of P i t t  County. On the matter being called to the attention of the 
judge of the county court, he. realizing that  the appeal was improperly 
takcn in his court, rernanded the cause to John I. Smith, the justice of 
the peace who tried it, this on the ground that  the statute creating said 
court, section 12, subsection ( a ) ,  of chapter 681, Public-Local Lams of 
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1915, gare  this court concurrent jurisdiction with the justice of the 
peace in all civil matters, actions, and proceedings 'which are now or 
may hereafter be given to justices of the peace of P i t t  County.' 

"It is manifest from this that  in such c i ~ i l  actions thele was no right 
of appeal to the county court, but the appeal must be taken directly to 
the Superior Court. When the cause came u p  for hearing again before 
John  I. Smith, justice of the peace, Carnegie withclrem the appeal, and 
he was committed to jail unti l  allowance and cost i n  the cause were 
paid. Motion was then made by the plaintiff for judgment on the 
original bond, giren a t  the time that  the appeal was taken to the county 
court. This  motion was denied by the justice of the peace, and the 
plaintiff appealed to the Superior Court. I n  the Superior Court his 
Honor, Judge Sinclair, reversed the ruling of the justice of the peace, 
and entered up judgment against the surety of Carnegie, 31. G. Duke. 
This  bond is in the usual form of such bond provided in Elimms' Manual 
of Law and Forms, p. 351 of 1924 edition. His  Honor places his judg- 
ment upon the terms used in the bond: 'And abide by and perform the 
ordw of the court.' The  contention of the defendant was that  he did 
abide by and perform the order of tlie county court, which remanded the 
case to the justice of the peace, and he did appear before the justice of 
the peace; consequently, all the conditions of this recogi~izance on this 
appeal in bastardy has been conformed to.'' 

The  material par t  of the bond giren is as follows: 
"We, M. G. Duke and Willie Carnegie, of said country, acknowledge 

ourselves bound to the State of North Carolina in the sum of one hun- 
dred and twenty-fire dollars. The  condition of this obl gation is such 
that  if the said Willie Carnegie shall personally apprar ai' fhe nest term 
of county court to be held in and f o ~  the counf!~ of Pit t ,  on the second 
~Tfonday i n  March n e x f ,  and to abide by and perform tl le order of the 
cozwf, fhen and there fo  answer a charge preferred against Willie 
Camegie for bastardy, then this obligation to be null and void; other- 
wise, to renzain in  full force and effect. M. G. Duke (Seal) ,  Willie 
Carnegie (Seal)  ." 

Aftorn~y-General B ~ u m m i f t  and Assistant . l t to~n~y-General  Sash for 
the State. 

Jz~lius Brown for Gloss i~  B ~ i l c y .  
J .  C. Lanier for M .  G. Duke, bondsman. 

CLARKSOX, J. The  State's brief says, "Upon this statement of facts, 
we submit the case to the Court." 

"Bastardy proceedings are civil and not criminal in their nature, and 
are intended merely for the enforcement of a police regu'ation." Rich- 
ardson v. Egerton, 186 N .  C., p. 291. 
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3 C. S., 273, is as follows: "When the issue of paternity is found 
against the putative fatiler, or whe11 he admits the paternity, the judge 
or justice shall make an  allowance to the woman not exceeding the 
sum of two hundred dollars, to be paid in  such installments as the judge 
or justice shall see fit, and he shall give bond to indemnify the county 
as prescribed by law; and in default of such payment he shall be com- 
mitted to prison." 

C. S., 270, is as follows: "When an appeal is taken, the justice shall 
recognize the person accused of being the father of the child with suffi- 
cient surety for his appearance a t  the nest term of the Superior Court 
l o r  the county, and to abide by and perform the order of the court. The  
justice shall also recognize the woman and other u-itnesses to appear a t  
the Superior .Court, and shall return to the court the original papers i n  
the proceeding and a transcript of his proceedings as required in  other 
cases of appeal. I f  the putative father fails to appear, unless for good 
cause shown, the judge shall direct the issue of paternity to be tried. 
I f  the issue is found against the person accused, he  shall order a capias 
or attachment to be issued for the father, and may also enter u p  judg- 
ment against the father and his surety on his  recognizance." 

North Carolina Manual of Law and Forms (Simms, 8th ed., 1924), 
No. 155, is a form of bond with surety payable to  State to maintain 
the child and indemnify county. C. S., 267. No. 156 is a form of a 
bond with surety for maintenance or allowancr to mother or child, not 
exceeding $200. C. S., 273, supra.  No. 137  is a form of bond with 
surety payable to State on appeal in bastardy, and is practically the 
same language as used in the bond in the present case, "and to abide by 
and perform the order of the court," etc. C'. S., 270, supra. 

I n  the present case, Willie Cariiegie appeared a t  the county court, and 
complied with the bond in  accordance with its exact terms. The case 
was remanded to the justice of the peace, and he appeared there, and was 
committed to jail until allowaricr and cost was paid. The bond, in 
accordance with its precise terms, has been fully complied with. Willie 
Carnegie was committed to jail, paying the price for his wrongful 
conduct. 

In Ins. Co. v. Durham, 190 N.  C., p. 61, this  Court, speaking to the 
question, and citing a wealth of authorities, said : "The contract, as 
written, and not otherwise, fixes the rights and determines the liability 
of the surety. Sureties have a right to stand on the terms of their con- 
tract, and, having consented to be bound to the extent expressed therein, 
their liability must be found therein and strictly construed." 

F o r  the reasons given, the judgment of the court below is  
Reversed. 
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XATIONAL BANK O F  SUFFOLR V. A. R .  WINS]-,OW. 

(Filed 30 March, 1927.) 

1. Negotiable Instruments-Contracts, Written-Evidence - Par01 Evi- 
dence-Notice-Equities.. 
.i bank discounting a note with notice that the payee has on hand mer- 

chandise of the maker which was to be sold for the payment of the note, 
takes the note subject to this particular mode of payment, and parol evi- 
dence of this agreement in the holder's action thereon against the maker 
is not contrary to the rule of evidence, that a written instrument may not 
be varied, altered or contradicted by parol. 

The holder of a negotiable instrument by endorsement, with knowledge 
of the maker's equities against. the uayee as to the particular method of 
payment, and who has thus purchased the paper, takes subject to the 
equities esisting between the original parties. 

Where the holder of a negotiable in strum el^^ given oy LLE mamr con- 
taining the words "without off-set," takes with knowledge that it is to 
be paid out of the proceeds of sale of the maker's property in the h~inils 
of the payee, and thus subject to the equities of the maker, the words 
"without off-set" taken in their proper significance, does not relieve the 
holder of his obligation to recognize the equities of the maker as to the 
particular manner in which the instrument should be paid. 

CIVIL ACTION, tried before G ~ a d y ,  J., at  August Speci:J Term, 1926, 
of PERQUIMANS. 

The  evidence tended to show that  the defendant was engaged in buying 
and raising peanuts i n  Perquimans County. I n  the fall of 1921 the 
defendant made an  agreement with T .  H. Birdsong, trading as  Birdsong 
Storage Company, tha t  the defendant was to ship the said Birdsong 
peanuts raised and purchased by him, and the said Birdsong mas to 
handle said peanuts on a commission basis. I t  was furtber agreed that  
as  the defendant should ship peanuts to Birdsong, he would dram drafts  
on Birdsong, or the Birdsong Storage Company, for sixty-five or seventy- 
five per cent of the cost of the peanuts so shipped and delivered. Pr ior  
to 16  November, 1921, the defendant drew a draft  for  $13,000 on Bird- 
song, which he deposited in a bank a t  Hertford, and this draft  came 
into the possession of the plaintiff. There was delay in paying the 
draft, and the defendant went to Suffolk to see Birdsong, and Birdsong 
and the defendant went to the plaintiff bank to make inquiry about said 
draft. A t  that  time Birdsong was an  inactive vice-president of plaintiff 
bank. The defendant and Birdsong went into the plaintiff bank and 
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Mr. Woolford, cashier, stated to them that  the plaintiff had the draft ,  
and Birdsong requested the cashier to pay the draft, but was informed 
by the cashier, "I cannot pay that  draft  that  way. I f  I pay that  draft ,  
I must charge it to somebody, or must hare  some consideration for it." 
Thereupor1 Birdsong suggested to the defendant that  the defendant give 
a note for $8,000, the amount of the draft, payable to the Birdsong 
Storage Company. At the time of this conrersation, the cashier of the 
plaintiff was sitting a t  his desk eight or ten feet from nhere  this con- 
versation took place. The  defendant executed the note, and Birdsong 
duly endorsed it and handed i t  to the cashier, stating: "I am going to 
pay it right away out of my o n n  money or out of Mr. TVinslow's pea- 
nuts." Mr. Woolford said, "Xr .  Uirdsong, that  is all right. I don't 
know Mr. Winslow; I don't know ~ ~ h e t l ~ e r  he is  rcsponsihle or not, and 
I shall look to you for the money." Plaintiff said:  ('You gentlemen 
don't llarc to harc  my word for my responsibility-Mr. Birdsong has 
my responsibility with him." Birdsoiig tolcl Woolford: "I am the man 
to pay it. I have X r .  Winslon's peanuts, plenty to pay it t ~ o  or three 
times orer." That  he would either pay the note himself or sell tlicsc 
two thousand bags right then, in a few days. Ele  tolcl X r .  TT'oolford 
thnt he and I h a d  a g r e ~ d  thnt  t h e  n o f e  should be  paid out o f  t h e  peanuts. 
I Ie  said lie nould sell the peas and pay it himself." T h r  defrnclant was 
a stranger to the officials of the hank. 

The evidence tended to show further that the defendant had shipped 
to Birdsong about tnenty  cars of peanuts, .rvhich, a t  the market price, 
n oultl h a w  paid off and discharged all of defendant's indebtedness and 
left a large sum in excess thereof. Upon delirery of the note so made 
by the defendant and endorsed by said Birdsong, the plaintiff haul; paid 
tlie $8,000 draft .  The  note was in words and figures as follows: 
"$5,000.00. Suffolk, Va., 1 6  November, 1921. On demand days 
after date, I promise to pay to Birdsong Storage Company, or order, 
negotiable and payable without offset a t  the Xational Bank of Suffolk, 
Suffolk, Va., eight thousand and no/100 dollars, for value receired, with 
ten ppr cent, for cost of collection; and it is  agreed upon by the parties 
that the intcrest on this note shall be payable in advance, and we, prin- 
cipal and endorsers, hereby waive the benefit of our homestead exemption 
as to this debt. (Signed) A. R. Winslow, Winfall,  N. C." 

Birdsong paid the interest on the note and $2,000 on the principal, 
but upon failure to pay the balance, the plaintiff instituted this action 
against the defendant, Birdsong not being a party to the suit. 

The  issues and the answers of the jury thereto were as follows: 
1. At  the time of the execution of the $8,000 note, was it understood 

and agreed between A. R .  Winslow and the Birdsong Storage Company 
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that  said note was to be paid from the sale of peauuts the11 i n  the posses- 
sion of said Birdsong Storage Company, belonging to A. R. Winslow? 
,h swer  : Yes. 

2. I f  so, did the National Bank of Suffolk have actual notice of said 
agreement a t  the time said note was endorsed to i t  by said Birdsong 
Storage Company? Answer : Yes. 

3. Did the defendant CVinslom have with the said Birdsong Storage 
Company a sufficient amount of peanuts to  pay said m t e ?  Answer: 
Yes. 

4. I n  what amount, if anything, is the defendant indebted to the 
plaintiff on account of said note? Answer: Nothing. 

Judgment was elltered up011 the verdict i n  f a ro r  of defendant, and the 
plaintiff appealed. 

Ehringhaus & Hall for plaintiff. , 
McMullan & Leroy for defendant. 

BROGDEN, J. Three questions of law arise upon the e~ idence  : 
1. I n  an  action between the holder and the maker of a negotiable 

instrument, is parol e~ idence  admissible to establish a n  agreement be- 
tween the maker and the payee creating a particular mode of payment? 

2. I f  so, does an endorsee taking such note, with actual knowledge 
of the agreement, hold i t  subject to the maker's equities arising on said 
agreement 2 

3. What  is  the effect of the words "without offset" c o ~ t a i n e d  in the 
note in controversy 1 

The reason for  excluding parol evidence, tending to establish a col- 
lateral agreement, as a part  of a negotiable instrument, is that  such 
evidence would contradict or vary the written iiistrumeni. The  law is 
firmly established that  parol evidence is  inadmissible to contradict or 
vary the terms of a negotiable instrument, but this rule does not apply 
to a parol agreement made contemporaneously with the writing provid- 
ing  a mode of payment. This  rule rests upon the theory that  a contract 
may consist of both written and unwritten terms, and if the unwritten 
portion does not actually vary or contradict the written portion, the 
whole contract will be received in evidence. The rule is thus stated 
in Evans v. Freeman, 142 N. C., 62 : "The competency of such evidence 
for the purpose of establishing the other and unwritten par t  of the con- 
tract, or  even of showing a collateral agreement made contc>mporaneously 
with the execution of the writing, has been thoroughly settled by the 
decisions of this Court. Indeed, i t  seems to us tha t  the very question we 
are now considering has been passed upon by this Court several times. 
Applying the rule we have laid down, i t  has been adjudged competent 
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to show by oral evidence a collateral agreement as to how an instrument 
for the payment of money should in  fact be paid, though the instrument 
is necessarily in writing and the promise it contains is to pay so many 
dollars." 

I n  Brown on Parol  Evidence, see. 117, i t  is held that  "par01 evidence 
is adnlissible to shorn an  agreed mode of payment and discharge other 
than that  specified in the bond." And in Typeuirifer Co. v. TIardzcare 
Po., 143 N .  C., 97, i t  was held that  when a promissory note is given, 
~ a y a b l e  in money, par01 evidence may be received tending to establish as 
21 par t  of the contract a contemporaneous agreement that a different 
method of payment should be accepted. Carrington v. W a f ,  112 N.  C., 
116; Quinn 11. Scxton, 125 N .  C., 447; Xa7,fin v.  Maslr, 158 hT. C., 436 8; 
Jlfq.  Po. 1..  Mfg. Po., 161 N. C., 431; Piwcc v.  Cohb, 161 N. C., 300; 
TIuntcr 1.. Sherron, 176 N. C., 226. 

The jury has found from competent evidence that  the plaintiff had 
"actual notice of said agreement at the time said note was endorsed to i t  
hy said Birdsong Storage Company." Therefore, the plaintiff held the 
note subject to the terms of the agreement and equities therein created. 
Xe~.chnpr c. McRac, 80 K. C., 219; Carrington v. IVa f ,  112 N. C., 116; 
Evans v. Freeman, 142 N .  C., 62. 

The note in controversy contained the language ('negotiable and paya- 
ble without offset a t  the National Bank of Suffolk." The plaintiff con- 
tends that the words '(without offset" inserted in this instrument pre- 
vents the application of the rule declared in Evans v. F r ~ e m a n ,  supra, 
for the reason that  i t  amounted to a declaration by the maker, the 
defendant ill this action, that he would not plead a set-off or counter- 
claim to said note. I t  thercfore becomes 'ncccssary to determine whether 
or not the defense interposed by the defendant is  or  coristitutes an offset 
or  a set-off as contemplated by law. Set-off has been dcfined to bp ('a 
mode of defense mhercby the defendant acknowledges the justice of the 
plaintiff's demand on the one hand, but on the other sets u p  a demand 
of his own to counter-balance it, either in whole or in part. Technically 
speaking, a set-off is a counter-demand which the defendant holds against 
the plaintiff, arising out of a transaction extrinsic to the plaintiff's cause 
of action." Waterman on Set-off, Recoupment and Counter-claim, secs. 
1 and 2. 

The  first case in our own State to define a set-off is iVcDowell v. Tate ,  
12 N. C., 249, and the definition is as follows: "A set-off is a mutual  
independent claim, which still continues to exist as such, and one which 
the parties did not intend should be appropriated t o  the satisfaction of 
a n  existing demand, but that  each should have mutual  causes of action, 
and of course mutual  actions, if they pleased, against each other." 
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Again, in I iurs t  v. Everett,  91 S. C., 309, :1 set-off is thus dcfined: "A 
set-off, as originally p r o ~ i d e d  by statute, was the right (of a defendant 
vhcn  sued for a debt to counter-balance it,  in whole or in part ,  by setting 
1111 as a rlcfense a dernand of his own against the plaintiff." 

definrd and interpretsd by the decisions, a set-off :~pplies only to  
mutual independent claims betwcen the parties, and must arise out of a 
t r ansac t io~~  estrinsic to the cause of action asserted bv the plaintiff. I t  
is not such a clcmanrl as can be made the subject of affirmative relief, 
and this constitutss the distinction between a counter-claim proper and 
a set-off. Elcctvic Co. 2!.  Tl'illiams, 123 N. C., 51 ; Smith v. F T E I Z C ~ ~ ,  141 
S. C., 6 ;  S ~ u - i n q  A~Iachinc Po. v. Burger, 181 S. C., 241;  lt'illiams v. 
Willianzs, 192 S. C., 405. 

&Ipplying the principles of law deduced from the authorities to the 
facts of this case, i t  would seem apparent that  the collateral agreement 
rclictl ~ 1 , 0 1 1  IK thc. dcfcl~dant as a defense to the action cannot be deemed 
or corls;herej an  offsct as defined by the courts. The  defense, by a f a i r  
interpretation, partakes nlorcs of the nature of payment than of offset. 
",I payincnt is, by consent of tlic parties, either express or implied, 
approl)rintcd to thc tlischarge of :I debt." VcDozr>ell v. Tatc, supra; 
SIL(I(IS v. Watson ,  101 S. C., 188. 

The  jury has fount1 that the agre'ement was made as alleged by the 
defendant; that  thc plaintiff had actual notice of thc cgreement, and 
that  a t  tlic time the note in controversy was delivered to the plaintiff 
in accortlance with the terms of the agreement that  the Birdsong Storage 
Company had a sufficient amount of peanuts on hand belongi~ig to the 
defendant to pay the note. 

We therefore conclude that  the case has been properly tried, and that, 
the judgment as relidered should be affirmed. 

error. 

RUBY R. SWINDELL v. B. H. STEPHENS ET AL. 

(Filed 30 March, 1927.) 

As against the mortgagee of a third mortgage given on the same lands 
to secure borrowed money, the wrongful cancellation by a forged entry 
on the margin in the registration book is a nullity, and the lien continues 
until the payment of the debt it secures, as prior to that of the third 
mortgage, when the second mortgage lien has lawfully been canceled of 
record. C. S., 2594(2).  
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-~PIJEAT,  by defendant Sort11 Carolina Joint-stock Land Bank from 
S u n n ,  J . ,  at October Term, 1926, of BEAUPORT. Affirmed. 

Action to have cancrllation of deed of trust, appearing on the record 
in tlie office of the rrgister of derds of neaufort  County, declared null 
anil ~ o i d ,  on tlic ground that  same is a forgery, ant1 for decree of fore- 
closure of said deed of trust. 

From ju(1gmcnt up011 statement of agreed facts, defendant, Xorth 
Carolina Joint-Stock Lancl Bank, nppraled to the Supreme Court. 

L. C.  Tl'arren and H .  C. Carter  for plaintif. 
Il'cirrl cl: G~.irnc.s for tZcf(~ntlaizf A .  11'. Jjakcr. 
. I l len il: Duncan artrl I I a r r ~ j  ? l l f r~ l /u l la t~  for defendant  S. C. Jo in t -  

S f o c k  1,nnd R a n k .  

C o x ~ o ~ ,  J. Plaintiff, Ruby R .  Swintlell, is 110~-  the holder iu due 
conrsr of four notes, executed by l3. H. Stephens, and payable to the 
order of Mr. H. Hooker, LL W. Baker, anil N. L. Sirnmons, trustee. 
Thosc notes, cnciorsctl by the payccs r lnln~d thercin, \i7err transferred, 
before maturity, to thc plaintiff, as eollnteral scwri ty  for a not? executed 
by the l17ashington-Beallfort Land Company, payable to plaintiff, which 
is non. due and unpaid. They are secured by a derd of t ru i t ,  executed by 
I3. 13. Stc$~cas to TV. I,. TTaughii. t rustw, dated 15 January,  1 9 0 .  
The land conrcyed by said deed of trust is situate in Braufort County; 
tlic dcctl of trust is duly recorded in tllc office of the registrr of depds of 
said county. i n  tlie spring of 1923, an entry was made upon the record 
in the oEcr of the register of deeds purporting to be a cancrllation of the 
derd of trust from Stephens to Vaughn, trustee, by the register of derds 
of Rcnufort County, under the provisions of the R e ~ i s a l  of 1903, section 
1046 (now C. S., 2594, subscc. 2 ) .  This cancellation is a forgery; it 
was not eutrred by the register of deeds or by his deputy. I t  was entered 
bp N. I;. Simmous without the knowledge or consent of the rpgister of 
dertls or of his deputy. * i t  t h r  date of the said forged cancellation, tlie 
plaintiff n-as in possession of said deed of trust, and of the notes secured 
thereby; she had no knowledge that  said deed of trust had been canceled 
upon the record until Norembrr, 1924. This action was begun on 
23 January ,  1925. 

Subsequent to the registration of his said deed of trust to W. L. 
Vanglln, trustee, B. H. Steplleris conveyed the land described therein to 
the Washington-Beaufort Land Company, by deed dated 21 Xovember, 
1921. Thereafter, by deed dated 14  January ,  1922, the Washington- 
Beaufort Land Compaiiy conveyed the said land, together with other 
lands, to F rank  Cuthrell. Both said deeds were duly recorded in the 
office of the register of deeds of Beaufort County. 
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At the date of the execution of the deed to him by said land company, 
Frank Cuthrell executed a deed of trust, by which he conveyed to W. L. 
Vaughn, trustee, the land conveyed to him by said land company to 
secure the payment of his note to the said land company, aggregating 
the sum of $6,000. This deed of trust was duly recorded in the office of 
the register of deeds of Beaufort County. On 20 February, 1923, the 
Washington-Beaufort Land Company transferred to J. H. Howard, as 
collateral security for its note to the said Howard, in the sum of $3,500, 
the deed of trust from Frank Cuthrell to W. L. Vaughn, trustee, together 
with duplicates of the notes secured therein, which N. L. Simmons, 
president of said land company, had procured by fraudulent representa- 
tions from Frank Cuthrell. Thereafter, the register of deeds of Beau- 
fort County, without the consent of J. H.  Howard, or of W. L. Vaughn, 
trustee, canceled the deed of trust from Frank Cuthrell to W. L. Vaughn, 
trustee, by an  entry on the record of same in the following words: 

"The original of this instrument, together with the notes secured 
thereby having been presented to the undersigned marked 'Fully paid 
and satisfied' by the mortgagee, I hereby cancel the same of record under 
and by virtue of authority contained in paragraph 2, tiection 2394, of 
the Consolidated Statutes of North Carolina. This 25 October, 1923. 

G. RUMLEY, 
Register of Deeds." 

On 27 June, 1923, Frank Cuthrell executed a deed of trust, by which 
he conveyed to defendant First Kational Trust Company, trustee, the 
land described in the deed of trust from B. H. Stephens to W. L. 
Vaughn, trustee, and subsequently conveyed to him by the Washington- 
Beaufort Land Company to secure his note for $3,000, payable to the 
order of the North Carolina Joint-stock Land Bank. This deed of trust 
was duly recorded in the office of the register of deeds of Beaufort 
County on 10 August, 1923. The note secured in said deed of trust is 
now due and unpaid. 

Neither the First National Trust Company nor the North Carolina 
Joint-stock Land Bank had actual notice, at the time of the execution 
of the deed of trust by Frank Cuthrell, or at  the time the loan, evidenced 
by this note secured therein, was made, that the cancellation of the deed 
of trust from B. H. Stephens to W. L. Vaughn, trustee, was a forgery, 
or that there was any irregularity in the cancellation of the deed of trust 
from Frank Cuthrell to W. L. Vaughn, trustee. Each relied, in good 
faith, upon the record in the office of the register of deeds of Beaufort 
County, showing that both said deeds of trust had been canceled in 
accordance with the provisions of the statute. 
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Upon consideration of the facts agreed, it was considered and adjudged 
by the court : 

1. Tha t  the cancellation of the deed of trust executed by B. H. 
Stephens to W. L. Vaughn, trustee, securing the notes now held by 
plaintiff, is void and of no effect, for  that  same is a forgery; and that  
plaintiff has the first lien upon the lands described in  said deed of trust 
for the amount due upon the notes secured therein, now owned by her. 

2. Tha t  the cancellation of the deed of trust executed by F rank  Cuth- 
re11 to W. L. Vaughn, trustee, securing the notes recited therein, dupli- 
cates of which are held by J. H. Howard, is a valid discharge of the 
land described therein, from said deed of trust, in so f a r  as the North 
Carolina Joint-stock Land Bank is  concerned. 

I t  was further ordered and decreed that  the land described in the 
deed of trust from B. H. Stephens to TV. L. Vaughn, trustee, be sold by 
con~missioners appointed in said dccree, and that  out of the proceeds of 
said sale, the commissioners, after paying the costs of the sale, and 
taxes due upon said land, pay to plaintiff amount of the judgment 
rendered in her behalf against the maker and endorsers of the notes 
held by he r ;  and that  the balance, if any, remaining in their hands be 
paid by them to the clerk of the Superior Court of Beaufort County, to 
be held by him subject to further orders of the court. 

The  exception of defendant North Carolina Joint-stock Land Bank to 
the judgment cannot be sustained. 

I t  is agreed that  the cancellation of the deed of trust from Stephens to 
Vaughn, trustee, is a forgery. I t  is therefore void and of no effect. 
Ins. Co. v. Cates, ante, 456. 

I t  is further agreed that  the cancellation of the deed of trust from 
Cuthrell to Vaughn, trustee, was entered on the record by the register 
of deeds, who mas authorized by statute to cancel the deed of trust, upon 
the exhibition to him of the deed of trust, with the notes secured thereby, 
endorsed by the trustee, in the deed of trust, or by the payee of the notes 
secured thereby, "Paid and satisfied." This cancellation, as same ap- 
pears upon the record, i s  regular in all respects; it  is a discharge of the 
land from the lien of the deed of trust, certainly in so f a r  as the North 
Carolina Joint-stock Land Bank is concerned. Guano Co. 7;. Walston, 
187 N. C., 667. 

Defendant's sole assignment of error, based upon its exception to the 
judgment, is  not sustained. The judgment is  

Affirmed. 
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J. C. CARTER AND WIFE, ROSE CARTEI1, V. J. W. OXENDINE. 

(Filed 6 April, 1927.) 

1. Husband and Wife-Estates-Entireties-Gift-Par01 Trusts-Trusts 
-Deeds and Conveyances. 

Where a husband pays for lands and has a deed therefor made to the 
wife, the law presumes thnt he has made a gift to her of the lands so 
conveyed. 

2. Same-Statutes-Separate Examination of Wife--Probate. 
Our Constitution and statute require of a conyeyance of lands by the 

wife, for her protection, that her written co~~sent and p ,ivy examination 
be taken, and a par01 trust in  lands pureh:lse(l with hela own moner, or 
partly so purchased, cannot be engrafted on a deed, made snb~cquently, 
at her request by the seller to her and her husband, or create an eqtate 
by entireties so thnt the estate survi\,ing to tlie hnsbanc will descend to 
his heirs a t  law. 

CIVIL ACTION, before M i d y e f f e ,  J., at  December Term, 1926, of 
ROBESON. 

The evidence tended to show that  prior to 1915 Joseph W. Oxendine 
and Ru th  E. Osendine, his wife, owned about 66 35/10C1 acres of land; 
25 1 /4  acres of this land was the property of Joseph W. Oxendine, the 
husband, through inheritance from his anct.stors. The  wife, Ru th  E. 
Oxendine, was the owner of 41 1/10 acres of said land, the purchase 
money for which had been pnid from the joint earningl3 of the family 
and deed made to her. 

The plaintiff, John  Carter, is the son of Ruth  E. Osendine, and was 
born before her marriage to the defendant. The  defendant had one 
son, Joseph W. Owncline, J r . ,  by his first wife. Defendant and his 
wife, Ruth,  had no children born of their marriage. 

John  Carter and his wife and Ruth  E. Oxendine an'3 her husband, 
Joseph Oxendine, lived together as one family, and bc ng desirous of 
acquiring a tract of land upon an improved highway, they sold the 
66-acre tract and purchased with the proceeds thereof 115 acres of land 
lying on both sides of the hard-surface road running to I'embroke. The  
sale of the land and t h ~  purchase of the tract on an improred highway 
was negotiated by C. 11. Darker. TEic sale and purchase constituted 
one transaction, and all papers bore the same date. Barker testified 
that  Ruth  Osendine said to him that  "she and tlie defendant mere getting 
old, and said they had morlrcd hard, and that  she wanled these deeds 
made so it would protect or give her and the defendant a home. Said 
if they could get the deeds made where they mould be pi-otected with a 
home, or guarantee them a honic, or something to that  effect, that  she 
mould make the deed for her land and take this over." I said, "Ruth, 
I will tell you what I will do. We will make the deed to the right-hand 
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side of the road to you and Carter's wife," and I says, "You and Carter's 
wife will not have to sign the mortgage upon the land on the left-hand 
side of the road." She said, "Jodie (meaning the defendant) and 
myself ha re  worked hard and gotten old. I want to have the deeds 
made in  a way by ~rhic l i  it  nould g i re  us a home." . . . "She was an 
intelligent woman, and the reason that  n a s  done v a s  to protect a home, 
as she said, for both of them. She nent  further then and said John 
and n i f c  (plaintiffs) had worked hard, not only for her and the defend- 
ant ,  but for thcmselrcs. I told her the wires woultl not hare  to sign 
the mortgage. Mortgage was given on the lands on the opposite side of 
the road, ~ ~ l l i c h  lind been co11.r-eyed to the men." I n  accordance with 
this col~rersation, deed for 33 1 /2  acres of land was made to Ru th  
Osclitlinc and Rosaline or Rose Carter jointly for all the land 011 the 
right-hanct side of the i m p r o ~ ~ e d  highway, and a deed to the land on the 
left-hand side of the highn-ay was esecuted to the defentlant, Joseph W. 
Oxcndine, and the plaintiff, Jolm Carter. The  dcfendant, Joseph W. 
Osencline, and the plaintiff, John  Carter, executed a mortgage for 
$1.500 for the balance of the purchase price on the tract so conveyed to 
them. This mortgage has been paid. Ruth  Oxendine died intestate 
about the ycar 1025. The  plaintiff, John Cartcr, claims a one-half 
interest in the 53 1/2-acre tract on the right-hand side of the road as 
heir at law of his mother, Ru th  Oxendine. The defendant, the husband 
of Ruth  Oxendine, dec~ased,  claims the half-interest in said land by 
reason of ~ r h a t  he alleges was a parol trust impressed upon said land by 
Ruth  Oxendine at the time the deed n a s  made to her and Rosaline 
Carter. 

,It the conclusion of the evidence, the trial jutlgc sustained a motion 
to d isni i~s  the defendant's cause of action as upon nonsuit, and signed 
jutlgment clccrreiag that  the plaintiffs are the lcgal owners and elititled 
to the possession of the half interest of Ruth  Osendine in and to said 
tract of land, froin which j u d g m e ~ ~ t  the defendant appealed. 

V a m c r ,  Lawrence,  PI-octor (6 M c I n t y r e  f o r  plaint i f f s .  
T .  A. X c S ( d 1  and  Johnson, Joh, lson ci? Il fcLeod for dcf(3ndant. 

B n o a n ~ s ,  J .  Can a married woman create a p r o 1  trust in her land 
in favor of her husband? 

The dcfendant alleged as a d e f ~ n s ~  to the action instituted by the 
plxiritiffs that  the communication betxcen Ruth  E. Oxendine and Barker 
constitutrd a trust i n  f a ro r  of defendant. The allegation of the answer 
asserting this defense is as follon-s: ('That a t  and prior to  the time the 
land set forth and described in paragraph one of the complaint were 
purchased, a parol agreement was entered into between the defendant, 
Joseph W. Oxendine, and his wife, Ru th  E. Oxendine, to the effect that  
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t,he lands described in the complaint would be ~urchase t l  and held as a 
home for the said parties, the same not to be mortgaged or encumbered, 
but to belong to the said Joseph W. Osendine and wife, Ru th  E. Oxen- 
dine, and owned by them as-a  permanent home. . . . That by virtue 
of said understanding and agreement the said property hecame and was 
the property of Joseph W. Osendine and wife, Ru th  E. Oxendine, and 
that  i t  amounted to tenancy by the entirety, and that  upon the death of 
said Ru th  E. Oxendine, the said property, by virtue of the understand- 
ing and agreement between the parties, vested absolutely in the defend- 
ant, Joseph W. Oxendine, and that  by virtue of said parol trust agree- 
ment the said Joseph W. Oxendine is  now the owner of said property 
in  fee siniplc." 

The defendants, in their brief, assert that,: " I t  is not contended by 
the defendant in this case that  there is any resulting trust in his favor." 
So that  thc naked question presented is whether the wife, in the light of 
the evitlcnce, created a parol trust in said land in favor of her husband, 
or that  she held her half interest in said land as a tenant by the entirety. 
There is 110 allegation of mistake of the parties or  of the draftsman of 
said deed, and no correction or reformation thereof is sought in this 
action. 

I t  is  thorouglily established by law in this S ta te  that  if a husband 
conveys land to h is  wife, or procures the title to hk made to her by 
another, that  the law presumes it is a gif t  to  the wife. Singleton v. 
Cherry, 168 N. C., 402; Xelson v. Xelson, 176 N.  C., 191; Tire Co. v. 
Lesfev, 190 N. C., 416. 

The  facts, in their final analysis, present a situation in  which the wife, 
with her own money, seeks to purchase land, and, while the deed is made 
to  her, she undertakes to impress upon the title a parol trust in favor of 
her husband in the event he should survire her. The  rule relating to 
the creation of a parol trust by a married woman in favor of her hus- 
band is thus expressed in Mordecai's Law Lectures, vol. 2, p. 1067: 
"A feme covert cannot create n parol trust in land, for to permit such a 
thing would be a subterfuge to evade the Constitution and statutes made 
for her protection. However, this rule may apply to her own property 
only, and not to property in which she has no beneficial interest. T o  
create a trust in l and i s ,  i n  effect, the conveyance of an  interest therein; 
and in  order to convey an  interest i n  her land the written consent of the 
husband, as required by the Constitution and statute, ~ r n d  her private 
examination as required by the statutes, are essential." Farthing V .  

Shields, 106 N. C., 289; Thurber v. LaRoque, 105 N.  C., 301; R i c h  v. 
Wilson, 154 h'. C., 287. 

T h e  defendants rely upon the cases of Ray v. Long, '132 N. C., 891, 
and Murchison v. Fogleman. 165 N .  C., 397. I n  both of' these cases the 
title was taken in the name of the husband, although the purchase money 
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in both instances was paid jointly by the husband and the wife. Undcr 
these circumstances the Court held that  the wife could enforce her 
equity against her husband, but, as we interpret the decisions, they do 
not sustain the position that  the husband could enforce a like equity 
against the wife under the circumstances as disclosed by the facts. As 
the money which Ru th  E. Osendine paid for the land belonged to her, 
even though the deed had been made to her and her husband, a t  her 
request, constituting an  estate by entirety, still the husband could not 
retain the land by survivorship for the reason that  "if the wife alone 
be entitled to a conveyance, and i t  is  made to her and her husband 
jointly, the latter will not be allowed to retain the whole by survivorship. 
And it matters not if the conveyance is so made a t  her request, because 
being a married woman, she is presumed to have acted under the coercion 
of her husband." Clark, C. J., in Deese v. Deese, 176 N. C., 527; 
Sprinkle v. Spainhour, 149 N. C., 223; Speas v.  TVoodhouse, 162 N. C., 
6 9 ;  Crocker v. Vann, 192 N. C., 422; Garris v. Tripp,  192 N. C., 211. 

We are therefore of the opinion, under all the facts disclosed in the 
record, that  the judgment was correct and should be upheld. 

Affirmed. 

R. A. T U R L I S G T O S  A N D  H. J. TURLINGTON, ADMINISTRATORS OF RICHARD 
C. TUItLIh'GTOS, r .  J IETROI 'OLITBS L I F E  Ih 'SUI l .~SCE COJIPASI' .  

(Filed 6 April, 1927.) 

1. Insurance, LifoPolicies-Applications-Stipulations. 

A stipulation in the application for a policy of life insurance that the 
policy applied for will only be valid if the application is accepted by the 
insurer and delivered while the applicant is alive, and the first premium 
thereon paid, is a reasonable one, and valid. 

2. Samc-Death of Insured Prior to Delivery of Policy. 
TVhen the local agent of a life insurance company has received n n  

application for insurance, stipulating in effect, among other things, that 
it would not be enforceable unless delirered to the applicant in his life. 
and when the local agent received the policy applied for, he returned it to 
the company on account of the death of the applicant, no delivery has 
been made that mould give effect to the proposed policy contract. 

3. Same--Principal and Agent-Payment of Premium-Implied Author- 
ity. 

An undisclosrd agreement, made between the agent of one applying for 
a policy of life insurance and the local agent of the company, that a c r ~ d i t  
would be given for professional services personally owed by the local 
agent of the insurer to the agent of the applicant, the latter's son, and 
which was so given at the time of the application for the policy, covering 
full payment of the premium, is not binding upon the insurer, unless 
acquiesced in by il. 
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4. Same-RatiAcation-Premium Notice. 
Where a local agent of a life insurance company has received a credit 

on his own personal account for the premium to become due on the 
insurer's acceptance of an application for life insurance, the fact that the 
insurer without notice or knowledge of this fact sent the applicant a 
notice of a second payment to become due if the policy were alive and in 
force is not a ratification of the unauthorized act ck' the local agent. 

APPEAL by defendant from Cran,mer, J., at October Term, 1926, of 
WAYKE. Reversed. 

Action upon policy of life insurance. Defendant denies liability 
under the policy alleged to have been issued by defendant upon the life 
of Richard C. Turlington; i t  alleges that it has never iimed any policy 
of insurance upon the life of the said Richard C. Turlington, and that 
it is not liable as an insurer of his life, by reason of his application to 
defendant for a policy of insurance upon his life. 

On 2 February, 1924, Richard C. Turlington signed an application 
to defendant for a policy of insurance upon his life, in the sum of $1,000, 
payable at his death to his estate. He  died on 9 February, 1924. 

Plaintiffs allege that at the date of said application, the first quarterly 
premium on the policy applied for was paid by Dr. R. 13. Turlington, a 
son of Richard C. Turlington, the applicant; and that said application 
was thereafter received, approved, and accepted by defendant, at its 
home office in New York City, prior to the death of Richard C. Turling- 
ton. Plaintiffs contend that by reason of said paymznt, and of the 
acceptance of said application, during the lifetime of Richard C. Tur- 
lington, defendant is liable to them for the amount of the policy applied 
for by Richard C. Turlington. 

Defendant denies each of these allegations. I t  allege13 that it did not 
approve and accept said application until after the death of Richard C. 
Turlington. I t  contends that it is not liable to plaintiffs on account of 
such acceptance by it of the application for a policy of insurance upon 
the life of said Richard C. Turlington. 

The only issue submitted to the jury was answered as follows: 
"Is the defendant indebted to plaintiffs, and if so, in what amount? 

Answer : '$1,000.' " 
From judgment on this verdict, defendant appealed to the Supreme 

Court. 

D. Z. Bland for plaintiffs. 
Dawson (e. Jones and Langstoa, Allen & Taylor for defendant. 

cox so^, J. On 2 February, 1924, Richard C. Turlington signed, at  
Goldsboro, K. C., an application to defendant for a pol cy of insurance 
on his life, in the sum of $1,000, payable to his estate. 
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This application was forwarded promptly by defendant's agent at 
Goldsboro, N. C., to defendant, a t  its home office in  New York City. I t  
was approved and accepted by defendant on 1.5 February, 1924. A 
policy of insurance, i n  accordance with said application, dated 15 Feb- 
ruary, 1924, was thereupon sent by defendant, through the mail, to 
defendant's agent a t  Goldsboro, N. C., to be delivered to Richard C. 
Turlington by said agent upon payment of the first quarterly premium, 
as stipulated in said policy. The  agent a t  Goldsboro received said 
policy; having learned that Richard C. Turlington had died on 9 Feb- 
ruary, 1924, the said agent returned the policy to defendant. I t  was 
not issued and delivered to Richard C. Turlington, or to anyone for 
him, during his lifetime; nor was the premium as stipulated i n  the 
policy evw paid to defendant by Richard C. Turlington, or by anyone 
for him. 

All the evidence offered a t  the trial, with respect to the issuance and 
delivery of the policy upon which plaintiffs seek to recover in this action, 
tcnds to establish the facts to be as above stated; upon these facts 
plaintiff cannot recover upon the policy. I t  is  expressly stipulated in 
the application therefor "that the company shall incur no liability 
under this application until i t  has been received, approved, and a 
policy issued and delivered, and the full first premium stipulated in  the 
policy has actually been paid to and accepted by the conlpany during 
the lifetime of the applicant." This is a valid stipulation; plaintiffs, 
having failed to shorn by the evidrncc that  the policy rued on mas issued 
and delircred during the lifetime of Richard C. Turlington, cannot 
recover thereon. Ross v. 171s. CO., 124 N. C., 395. 

Upon their allegations that  the first quarterly premium on the policy 
applied for by Richard C. Turlington was paid by his son, Dr. C. S. 
Turlington, a t  the time said application mas signed, and that  said 
application was approved and accepted by defendant prior to the death 
of Richard C. Turlington, plaintiffs contend that  defendant is liable to 
them for the amount of the policy applied for, notwithstanding such 
I~olicy was not issued and delivered during the lifetime of Richard C. 
Turlington. 

The evidence offered by plaintiffs i n  support of their allegation that 
the premium was paid a t  the date of the application tends to show that  
on 2 February, 1924, the date of the application, Dr .  C. S. Turlington, 
a son of the applicant, credited his account for professional services 
rendered to the agent of defendant, who solicited said insurance, with 
thc amount of the first quarterly premium on the policy applied for by 
Richard C. Turlington; that  this credit was given upon an express 
agreement between the said agent and Dr .  Turlington, approved by 
Richard C. Turlington, that  the first premium on the policy applied for 
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should thereby be paid in advance, and that if the application was 
approved and accepted by defendant, the policy issued pursuant thereto 
should be in full force and effect from and after 2 Febr~lary, 1924. 

No evidence was offered, however, by plaintiffs tending to show that 
the agent was authorized by defendant to accept a credit upon his indi- 
vidual indebtedness in payment of the premium on tEe policy applied 
for by Richard C. Turlington and to be issued by defendant, upon its 
approval and acceptance of the application. An agent for an insurance 
company has no implied authority from his principal to accept a credit 
upon his individual indebtedness to an applicant for a policy of insur- 
ance, or to anyone else, in payment of the premium on the policy 
applied for. I n  the absence of express authority, an agreement by the 
agent to accept such credit as payment of the premiuin is not binding 
on the company, and such credit cannot be held to be a payment of the 
premium. An agent cannot accept a credit on his personal indebted- 
ness as payment on a sum due or to be due to his principal by his 
creditor, and thereby bind his principal, unless the principal has ex- 
pressly authorized the agent to do so. All persons dealing with an agent 
do so with notice of this salutary principle of the law of principal and 
agent, which is too well established to require citation of authorities. 

During the trial, plaintiffs offered in evidence, for the purpose of 
showing that a policy of insurance upon the life of Richard C. Turling- 
ton had been issued by defendant pursuant to his application therefor, a 
printed notice received by plaintiffs, after the death of Richard C. 
Turlington, through the mail, to the effect that a quarterly premium on 
a policy issued by defendant to said Richard C. Turlington, dated 
15 February, 1924, would be due on 15 May, 1924, "if said policy was 
then in force." 

The court was of opinion that if the jury should find that defendant 
sent this notice, it was evidence of its ratification of' the transaction 
between Dr. C. S. Turlington and defendant's agent, wlth respect to the 
payment of the premium at the date of the application. There was no 
evidence, however, that at the time defendant sent said notice, if i t  did 
send same, it had any knowledge of such transaction. I n  the absence 
of such eridence, the act of defendant could not be a ratification of the 
unauthorized act of its agent. 

There was error in refusing to allow defendant's motion, at  the close 
of all the evidence, for judgment dismissing plaintiffs' action as upon 
nonsuit. The judgment herein must be reversed and the action dis- 
missed, for the reason that upon all the evidence pla.ntiffs cannot re- 
cover of defendant in this action. 

Reversed. 
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HECTOR HARRIS v. PROVIDEKT LIFE AND ACCIDEKT INSURANCE 
COMPANY. 

(Filed 6 April, 1927.) 

Insurance, AccidentPolicy-Contracts-Sole Cause of Injury-Evidence 
---Questions for Jury-Nonsuit. 

Where a policy of accident insurance provides that the insurer will not 
be liable unless the injury resulted directly and exclusively of all other 
causes from bodily injuries sustained, etc., evidence that the i~isured had 
sustained an injury from a gun-shot mound of some twenty years before 
that had healed, and there was no causal connection between it and the 
injury complained of, and evidence per contra, raises an issue for the 
jury, and the defendant's motion as of nonsuit should be denied. 

CIVIL ACTION, before Midyette, J., at  November Term, 1926, of HOKE. 
The evidence tended to show that  the defendant issued an  accident 

insurance policy to the plaintiff in December, 1923; that  on or about 
October, 1924, while said policy was in force, the plaintiff accidentally 
slipped into a hole and as a result suffered serious injury, and has not 
been able to work since'the accident. 

The  plaintiff testified tha t  about twenty years prior to taking out the 
policy he  had suffered a gun-shot wound in his hip, and that  a t  the time 
defendant's agent solicited him for insurance he notified the agent of his 
injury, and of the further fact that  he was a "sort of a cripple by 
reason of the fact that  one leg was shorter than the other. . . . I told 
him about my  wound and that  i t  had been cured u p  twenty years ago. 
I told him i t  was a gun-shot wound. H e  took my  money and gave me 
a note for it,  and in  about three or four days the policy came back." 
At the time of the tr ial  the plaintiff was suffering from a chronic pus 
and infection of the bone in  his right leg. 

The defendant contended that  plaintiff's in jury  was not due to the 
accident in falling in a stump hole, but was due to the gun-shot wound. 
I n  this connection, plaintiff testified : "After the gun-shot wound cured 
up, I did not suffer any from it.  . . . That  wound began to run  about a 
month after I fell in the hole. This  leg had not hur t  me in  twenty 
years before. I t  gave me pain several times when I would work, and 
in about four weeks after the accident i t  began to run. . . . I f  any skin 
was broken, i t  was on the inside. I would not say whether it broke 
any bones or not, some shattered or thin pieces of bone came out." 

Dr .  Murray,  witness for the defendant, testified that  plaintiff '(claimed 
he fell and injured his  leg and i t  started u p  some old trouble that  he had 
before from a gun-shot wound. . . . I could not tell how long this 
wound had been running. I do not have an  opinion as to how long it 
had been running;or whether i t  was an old or new wound. . . . Falling 
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into this hole, as he claimed to you he did, could have caused this trouble. 
H e  told me that this old gun-shot wound had not given him any trouble 
prior to the injury in several years. Taking into ,consideration his 
statement to me, the primary cause of the running condition was the 
gun-shot wound. I t  started up the old trouble." 

At the conclusion of the evidence, the motion for normit made by the 
defendant was sustained, and the plaintiff appealed. 

H.  W .  B. W h i t l e y  for plaintiff .  
S m i t h  & McQueen  for defendant .  

BROGDEN, J. The accident policy upon which the plaintiff brings this 
suit insures the plaintiff against "the effects resulting directly and ex- 
clusively of all other causes from bodily injury sustitined during the 
life of this policy, solely through external, violent, and accidental 
means," etc. 

Viewing plaintiff's evidence in its most favorable light, as we are 
required to do in cases of nonsuit, the question to be determined is 
whether or not plaintiff's injury "resulted directly and exclusively of all 
other causes . . . solely through external, violent and axidental means." 
The rule of law governing the cause of action is thus summarized by 
Just ice  W a l k e r  in P e n n  v. Ins. Co., 160 N.  C., 404 : 

"1. When an accident caused a diseased condition, which together 
with the accident resulted in the injury or death complained of, the 
accident alone is to be considered the cause of the injury or death. 

"2. When at the time of the accident the insured wits suffering from 
some disease, but the disease had no causal connection with the injury 
or death resulting from the accident, the accident is to be considered 
as the sole cause. 

"3. When at the time of the accident there was an existing disease, 
which, coijperating with the accident, resulted in the injury or death, 
the accident cannot be considered as the sole cause, or as the cause 
independent of all other causes." P e n n  v. Ins. Co., 158 N.  C., 2 9 ;  
Fishblate  v. Fide l i t y  Co., 140 N .  C., 593. 

The plaintiff asserts that there was no causal connecntion between the 
gun-shot wound and the accidental injury. Upon the contrary, the 
defendant asserts that the plaintiff's injury mas the result of the pre- 
existing injury occasioned by the gun-shot wound. The evidence of the 
plaintiff tended to show that the gun-shot wound was thoroughly cured 
at  the time of the accident. The evidence of the defendant was to the 
contrary. Conflicting testimony does not warrant a withdrawal of the 
case from the jury. I t  is for the jury to determine what weight shall 
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be given to t h e  eridence. Shell v. Roseman, 1 5 5  N.  C., 90 ;  Chrisfman 
v. Hilliard, 167  K. C., 5;  Lee v. Brotherhood, 1 9 1  N.  C., 359;  Smith v. 
Coach Line, 1 9 1  N.  C., 589. 

W e  conclude, upon  t h e  whole record, t h a t  there mas sufficient evidence 
to  be submitted to  t h e  j u r y  upon  the  issues ar is ing upon  the pleadings. 

Reversed. 

STATE v. DASIEL GIBSON, HENRY BAKER, A ~ D  ,JOHK BAIiEI:. 

(Filed 6 April, 1927.) 

1. Criminal Law-Evidence-Identity-Questions for Jury-Nonsuit. 
Evideuce of identity of the defendants as  the ones who committed ail 

assault upon the prosecutor with a deadly weapon, C. S., 4 X 3 ,  iiiflictin:: 
injury, is sufficient, which tends to show that  the defendants visited him, 
the prosecutor, a t  his home, used abusive and threatening language, were 
traced and found together by the officers of the law sooil after the assault. 
one of them made false statements a s  to the direction from which they 
had come; the shotgun they had was warm from firing, and thc shells 
found there were identical with shells which had becn fired arid wcre 
found a t  the place of the injury, etc., is sufficient to take the case to the 
jury, upon defendants' motion a s  of nonsuit thereon. 

2. Criminal Law-Erictence-Malice. 
Where nlalice is an ingredient of a criminal offense charged ill the 

indictment, previous threats are admissible thereof, though not admissible 
a s  substantive evidence. 

APPEAL by  defendants  f r o m  Xidyefte, J., a t  August  Term,  1926, of 
HOKE. 

T h e  defendants were indicted f o r  a secret assault upon  J. A. Brock 
with a deadly weapon with intent  t o  kill, i n  breach of C. S., 4213, and  
mere convicted of a n  assault n-ith a deadly weapon. F r o m  t h e  judgment 
pronounced, they appealed, assigning error. 

Attorney-General B~.urnmitt and Assistant Atfomey-General Xmh for 
the State. 

Smith & McQue~n for defendants. 

, 4 ~ ~ a r s ,  J. T h e  defendants, introducing no testimony, moved to dis- 
miss the actioil on the  ground t h a t  the  State's evidence did not war ran t  
t h e  verdict. T o  establish t h e  ident i ty  of t h e  defendants, the prosecution 
relied upon circumstant ial  evidence; and  as  there is  no exception t o  the  
instructions, the question is  whether  t h e  er idencr  is  of sufficient proba- 
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tive strength to sustain the finding of the jury. On this point a concise 
statement of the proof is essential. 

The prosecutor, J. A. Brock, mas married to Mrs. W. R. Gibson in 
September, 1925. The land of her former husband descended to their 
children upon his death, subject to her "life estate" 01- "dower rights.'' 
Brock cut-some logs or t imber  on the land, and two weeks before the 
alleged assault, Daniel Gibson and Henry Baker, with two others, went 
to his home, "raised a fuss," cursed him when ordered to leave the place, 
and said they would see him later. On Saturday night, 12 June, 1926,  
between twelve and one o'clock. when Brock. his-wife. and his two sons 
were asleep, his house was attacked and he mas shot in the foot. H e  
testified that when he awoke guns were firing and ('bullets were raining 
in there just like hail." When the firing ceased, he went to Raeford 
and sent officers to "the scene of action." Arriving. about two o'clock, 

u 

the officers found blood on the bed, panes out of the windows, glass on 
the floor, and pistol balls and buckshot to the number of 195 in the 
mantelpiece and in other places; and twenty feet to the north of the 
house they discovered men's tracks, one of which they followed up the 
road to the mailbox on the turnpike or highway. Returning to the 
house, they saw two other tracks, one pointing in  the same direction, 
and afterwards turning and leading side by side with another track to 
the east. These two tracks went through a field and a wood into an 

u 

old road, half a mile from Brock's house. Here were seen fresh car 
tracks at  the side of tlie road, and evidence of oil that had leaked- 
tracks made by a nonskid tire going from this place into the turnpike 
or highway and on by the mailbox, where, it was testified, the car had 
stopped. The car track led to Henry Baker's house, and there in a 
shelter a car was found having the same nonskid tires. The water and 
the radiator were warm. ~ h ~ t h r e e  defendants were together in Henry 
Baker's house when the officers arrived early in the morning. Henry 
said it was John's car, and that i t  had been driven in at  seven o'clock 
on the evening before; John admitted the car mas h s, and said that 
he had brought i t  in at seven or eight on the preceding day by way of 
Blue's Bridge; but when the officer suggested that he was mistaken, he 
admitted that his statement was not true, and that he had come from 
Wagram. The arrest was made about eleven or twelve o'clock; guns in 
Henry Baker's house mere examined and showed indications of having 
recently been shot; and the shells in  the gun and those taken from 
Baker's trunk corresponded with the shells which were found at Brock's 
house. 

The assault was not questioned; and this recital contains evidence 
which, considered most favorably for the State, was sufficient to justify 
the jury in identifying the defendants as the assailants. The motion 
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to dismiss the action was therefore properly denied. Snider v. Newell, 
132 N. C., 614; Newby v. Realty Co., 182 N .  C., 34. 

The  first six exceptions, together with those designated 32 and 38 and 
56 to 61 are  eliminated; the seventh is  without merit ;  and those num- 
bered 8 to 15  relate to testimony offered to show malice and motive. 
True, ordinarily previous threats are not admissible as substantive evi- 
dence in a prosecution for assault and battery, but the rule is  otherwise 
where malice, as here, is a n  ingredient of the offense charged in  the 
indictment. S. v. Norton, 82 N .  C., 629; S. v. Kimbrell, 151 N .  C., 702. 
The  evidence to which exceptions 17  to 29 are addressed was expressly 
withdrawn from the jury. S. v. Green, 92 N .  C., 779; S. v. Turner, 
143 N.  C., 642; S. v. Stratford, 149 N.  C., 483; Cooper v. R. R., 163 
N. C., 150. Exceptions 30 and 31 and 39 to 55 impeach the effect of 
the evidence rather than its competency, that  which is  the subject of 
the  51st exception har ing  been afterwards elicited by the defendants. 
The  motion to strike out all eridence. relating to the bloodhound was 
made by the defendants, and as i t  was finally granted, we discover no 
way in  which they were prejudiced, no sound reason why they should 
now complain. W e  find 

N o  error. 
- 

STATE v. ERNEST WALKER. 

(Filed 6 April, 1927.) 

1. Criminal Law - Instructions - Excerpts from Charge - Appeal and 
Error. 

While the State is bound to show beyond a reasonable doubt every 
material element of the offense charged, an instruction to the jury will 
not be held for error if contextually construed as a whole, but not dis- 
jointedly as to excerpts from its various parts, the rule of law has been 
followed by the Court. 

2. Homicide-RZurdcr-Capital Felony-Instructions-Burden of Proof. 
Where the prisoner is on trial for murder in the first degree, burglary 

and rape, and there is evidence to support a verdict for each of these 
offenses, an instruction is proper, when construed as a whole, that the 
burden of proof was on the State to show beyond a reasoilable doubt an 
unlawful killing with mnlicc and with premeditation and deliberation, or 
murder committed in the perpetration, or attempt to perpetrate. other 
felonies ~ a m e d .  

3. Homicide - Evidence - Presumptions - Malice - Deadly Weapon- 
Murder. 

Where there is evidence that the prisoner on trig1 for a homicide killed 
the decensed by striking him on the head with an axe, a deadly weapon, 
the law raises the presumption that the killing was with malice at least 
sufficient to sustain a verdict of murder in the second degree. 
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4. Homicide-Drunkenness-Intoxication. 

As to the defense for committing a homicide, that i t  was done under the 
influence of voluntary intoxication or drunkenness, upon the question of 
mental incapacity, apply S. v. Ross, ante, 25, and other cases cited in that 
opinion. 

APPEAL by defendant from Lyon, Emergcxcy Judge, at October Term, 
1926, of DURHAM. 

Criminal prosecution, tried upon an  indictment charging the defend- 
ant  with a capital felony, to wit, murder in the first degree. 

Verdict: Guilty of murder in the first degree (as sho~vn by return to 
writ of certiorari). 

Judgment : Death by electrocution. 
Defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-(feneral -ITash for 
the State. 

illel. J .  Thompson and B. Ray  Olive for defendant. 

STACY, C. J. There is evidence on behalf of the State tending to show 
that  on the night of 25 July,  1926, the prisoner, Ernest P. Walker, a 
colored man, burglariously entered a dwelling-house in  the city of 
Durham, in the night time, with intent to steal the goods and chattels 
of another then being in said dwelling-house, ravished Louie Cassidy, 
a colored woman, one of the occupants therein, murde.*ed her husband, 
Joseph Cassidy, also an  occupant of the house, by striking him three 
times on the head with an axe, successfully made his  escape, and was 
arrested a t  h is  home three or four days thereafter. 'The murder, for  
which alone the prisoner has been tried and convicted, was committed 
in  the of rape, robbery, and burglary. The  charge is not 
denied; in fact, the corpus delicti, with all of its attendant atrociousness, 
i s  admitted. The  defense interposed by the prisoner amounts to a plea 
of insanity, alleged to have been aggravated by intoxication or drunken- 
ness a t  the time. The etidence tending to support this plea was prop- 
erly submitted to the jury, and was rejected or found to be unsatisfac- 
tory. S. v. Campbell, 184 N. C., 765; S. v. Terry, 173 N .  C., 761. 

I t  is well settled, by a long line of decisions, that, i n  this jurisdiction, 
as well as  in many others, in a criminal prosecution, where insanity is  
interposed as a defense, thc burden of proof is on the defendant, who 
sets it up, to prove such insanity, not beyond a reasonable doubt, but to 
the satisfaction of the jury. S. v. Jones, 191 X. C., 752, and cases there 
cited. 

The  only questions presented by the defendant's appeal relate to the 
correctness of certain instructions contained in  the court's charge to the 
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jury, and to the refusal of his Honor to give, without modification, as 
requested, two of the prisoner's prayers for special instructions. 

The first exception is directed to the following portion of the charge: 
"Now. before vou can convict the defendant of murder in the first 

degree, you must be satisfied beyond a reasonable doubt (and the burden 
is on the State to satisfy you that the killing was either done in pre- 
meditation and deliberation, or was done in the commission, or attempt 
to commit, some other felony, burglary, rape, or arson)." 

The prisoner excepts and assigns as error only that part of the in- 
struction in parenthesis. I f  the part to which the prisoner excepts 
contained all that the judge said in regard to the burden of proof, which 
it does not, clearly the instruction would be erroneous, for, in every 
criminal prosecution, the prisoner's plea of traverse casts upon the State 
the burden of establishing his guilt beyond a reasonable doubt before a 
verdict can be rendered against him. S. v. Tucker, 190 N .  C., 708 ; 8. v. 
Singleton, 183 N .  C., $38; Spcas v. Bank, 188 N. C., 524. But the 
prisoner is not permitted to take parts of sentences, or select detached 
portions of the charge, and assign errors as to them, when, if considered 
with other portions, they are readily explained, and the charge in  its 
entirety appears to be correct. Every instruction must be considered 
with reference to what precedes and follo~i~s it. I n  other words, it must 
be taken in its setting. As has so often been said, the court's charge 
is to be considered contextually and not disjointedly. S. v. Lee, 192 
N. C., 225 ; In re JIardee, 187 I\'. C., 381 ; i?filling Co. v. IIighzuay Com- 
mission, 190 N .  C., p. 697, and cases there cited. 

By correct interpr&ation, we think the court, in the above instruction, 
meant to say, and, when read in the light of the whole charge, did say, 
that before the prisoner could be convicted of murder in the first degree, 
the burden was on the State to satisfy the jury beyond a reasonable doubt 
of every element necessary to constitute an unlawful killing with malice 
and with premeditation and deliberation, or a murder committed in the 
perpetration, or attempt to perpetrate, some other felony, such as arson, 
rape, or burglary. As thus understood, the instruction is in keeping 
with the language of the statute, C. S., 4200, and accords with the 
pertinent decisions on the subject. Hence, the prisoner has no valid 
ground for complaint, so far as this instruction is concerned. S. v. 
Steele, 190 N. C., 506; S. v. Eenson, 183 K. C., 795. 

The court also instructed the jury, to which exception is taken, that 
when a killing with a deadly weapon is admitted or established by the 
evidence, the law raises two presumptions against the slayer: first, that 
the killing was unlawful, and, second, that it was done with malice, and 
that an unlawful killing with malice is murder in the second degree. 
This instruction is free from error. S. v. Benson, supra; S, v. Fowler, 
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151 N. C., 732. An  axe, when viciously used, as under the circum- 
stances of this case, is certainly a deadly weapon, and the tr ial  court 
was fully justified in  so instructing the jury. S. v. Smi th ,  187 N .  C., 
469, and cases there cited. 

The  special instructions, relative to the prisoner's alleged intoxication, 
or  voluntary drunkenness, were properly modified so as to conform to 
the law as declared in S. v. Ross, ante, 25; S. v. Allen, 186 N.  C., 
302; S .  v. English, 164 N. C., 498, and S. v. Murphy,  157 N .  C., 614. 
The  court committed no error in this respect. 

A careful scrutiny of the record convinces us that  the prisoner has had 
a f a i r  and impart ial  trial-one entirely free from re~e r s ib l e  error or 
valid criticism. 

T h e  verdict and judgment must be upheld. 
N o  error. 

ANNA VINCENT v. UNICE IDRA VINCENT. 

(Filed 6 April, 1927.) 

Divorce--Alimony Pendente Lite--Counsel Fee-Statutes-Evidence- 
Appeal and Error--Record. 

Under express provisioils of 3 C. S., 1667, the wife, in her action for 
divorce a ?nema  et tlioro, may apply to the court for alimony or subsist- 
ence to be allowed her pendente l i te ,  and for her counsel Sees in accorda~ice 
with tlie value of her husband's estate considered with her lack of sepa- 
rate means. When sufficient allegation is made by her in her complaint, 
a denial in the answer raising an issue for a later determination of the 
jury before final decree in the proceeding for the divorce sought by her in 
her action, and on this appeal by the husband: Held,  it does not appear of 
record that he was not afforded opportunity to introduce his evidence, and 
the temporary order allowing her alimony is sustained. 

AFPEAL by defendant from Daniels, J., at  October Term, 1926, of 
PERSON. 

Cooper Hall for appellant. 
Luther d l .  Carlton for appellee. 

ADAMS, J. The  appellee, after due notice to the appellant, filed her 
petition for alimony without divorce, as provided in  3 (2. S., 1667, and 
a t  the hearing his Honor found the following facts:  The  petitioner and 
the defendant were married on 4 February, 1926, and lived together 
unti l  2 June ,  1926; the conduct of the defendant towards the petitioner 
mas as alleged in sections three and five of the petition; the defendant is 
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a farmer, thirty-two years of age, in good health, and has an  earning 
capacity of $600 a year;  the petitioner has no property or estate of her 
own, and will soon be confined. The petition sets out a good cause of 
action for divorce from bed and board. Umon these facts, i t  was ordered 
that the defendant pay the petitioner until the final determination of the 
cause the amount allowed as subsistence, together with a designated fee 
for her counsel. 

The  facts are sufficient to support the order, but the defendant says 
that the order is invalid because he had no opportunity to be heard, or to 
produce his  evidence, and in support of his contention relies chiefly on 
the entry in the record that  '(the defendant offered the following answer 
and affidavit, which was declined to be heard by the judge." 

I t  is provided in the statute above cited that  the wife may institute 
an action to secure a reasonable subsisteuce and counsel fees from the 
estate or earnings of her husband, ( I )  if he shall separate himself from 
her and fail to provide for her and their children the necessary sub- 
sistence according to his means and condition; (2 )  if he shall be a 
drunkard or spendthrift; (3)  if he shall be guilty of any  misconduct or 
acts which would be cause for dirorce, absolute or from bed and board. 
The  issuable facts raised by the pleadings are to be determined by the 
jury a t  the final hearing. Skiftletharpe v.  Slcittletharpe, 130 N .  C., 72;  
Hooper v. Hooper, 164 N. C., 1 ;  Crezcs v. Creus, 175 N. C., 168. I t  
should be observed, however, that  these decisions mere made prior to the 
amendments of 1919, 1921, and 1923. Laws 1919, ch. 24; ibid., 1921, 
ch. 123; ibid., 1923, ch. 52. 

Before the aniendment of 1919, there was no provision in the statute 
for an  allowance pcndente lite; but now there is express provision that  
pending the trial and final determination of the issues i t  shall be lawful 
for the judge to cause the husband to secure for the benefit of t h r  wife 
and children so much of his estate as may be proper under the circum- 
stances. For  the purpose of deciding whether subsistence should be 
allowed the judge may make a preliminary finding of the facts without 
prejudice to the rights of the parties to a tr ial  before the jury on t h ~  
issues joined, although i t  is not required that the facts be found as a 
basis for his order. Price v. Price, 188 N. C., 640. 

I n  a suit for alimony pendenfe lite under section 1666, the allowance 
may be made when a married woman applies for divorce, either from 
the bonds of matrimony or from bed and board, and alleges facts which 
are sufficient to entitle her to the relief demanded, and are found by 
the judge to be true upon her application, if she has not sufficient means 
whereon to subsist during the prosecution of the suit. The  judge is  
not required to determine the issues joined by the pleadings, and usually 
the only effect of the defendant's answer is to raise the issues. I t  does 
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not affect the rule stated by Walker, J., in  construing section 1666: 
('The plaintiff applies for divorce a mensa, and sets forth sufficient facts 
i n  her complaint which, if finally found to be true, will entitle her to 
the relief for  which she prays, and the judge finds her  allegations to be 
true, and that  she has not sufficient means whereon to subsist during the 
prosecution of the suit, and to defray the necessary and proper expenses 
thereof. This  entitles her to alimony, as  ordered by the judge." Hennis 
v. Hennis, 150 N. C., 606. We see no satisfactory reason why a more 
rigid rule should be applied to section 1667, for i ts  provisions are no 
less comprehensive than those of 1666. Here, as i n  Hennis v, Hennis, 
supra, the   la in tiff made allegations which, if finally found to be the 
facts, will entitle her to the relief prayed, and for the  purpose of deter- 
mining her right to subsistence pending the action, the judge found her 
allegations to be true. Evidently he proceeded on the principle that  the 
defendant's answer simply raised issues to be heard an11 determined by 
the jury;  that  as  the burden was on the plaintiff, her allegations were 
deemed to be denied; and that  the evidence which was heard and upon 
which he based his  findings of fact entitle the plaintiff to  temporary 
relief. W e  find nothing in the record to warrant  the conclusion that  the 
defendant was not permitted to  introduce other evidence, or that  he  was 
denied the due process of law. 

The  judgment is  
Affirmed. 

IN THE MATTER O F  WILL OF KORA D. IFOY. 

(Piled 6 April, 1927.) 

1. Wills-Deceased Persons-Transactions and Communications - Evi- 
dence--Statutes. 

The facts that upon the trial of a caveat to a holograph will the testa- 
trix had placed the paper-writing in a tin bos  in her trunk, with her 
other valuable papers and effects, enumerating them ; that the deceased 
carried the keys of the trunk, and these keys were given the witness, a 
beneficiary under the will, by some of the "women folks" when testatrix 
died, etc., are of transactions within the personal knowledge of the wit- 
ness, and evidence thereof is not forbidden by our statute, excluding 
personal communications and transactions with deceased persons. 

A bequest of personal property in a trunk which contained the holograph 
will and other valuable papers of the deceased, after removing certain 
articles specifically bequeathed to others, is not a revocation of her will 
by the testatrix. C. S., 4133, et seq. 
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CIVIL ACTION, before Grady, J., at November Term, 1926, of PENDEE. 
This was a caveat to the will of Nora D. Foy. The will was executed 

on 11 August, 1921. The testatrix died on Friday, and on Monday 
after her death R. L. Foy, chief beneficiary and executor named in the 
will, together with a neighbor, went to the room of the deceased, unlocked 
her trunk and found her will in a tin box in the tray of the trunk. The 
will was contained in  an  envelope, marked on the outside, "The Will of 
Nora D. Foy." The tin box in which the will was found contained 
insurance papers, some gold pieces, returns from real estate, and records 
of her business transactions. The wedding rings of the deceased were 
also in the trunk. The deceased had an iron safe in another room of 
the house, and also had a lock box at the bank. There was abundant 
evidence to the effect that the paper-writing, and every part thereof, 
including the notation on the back of the envelope, and also including 
certain interlineations, were all in the handwriting of the deceased. 

The issues and the answers of the jury thereto were as follows: 
1. I s  the paper-writing offered for probate, and each and every part 

thereof, in the genuine handwriting of Nora D. Foy; and was said 
paper-writing found among her valuable papers and effects after her 
death ? Answer : Yes. 

2. I s  the paper-writing offered for probate, and each and every part 
thereof, the last will and testament of Nora D. Foy ? Answer : Yes. 

From judgment upon the verdict, the caveators appealed. 

Bryan & Campbell for propounders. 
John D. Bellamy & Sons for caveators. 

BROQDEN, J. The careators assign as error testimony of a devisee in 
regard to: (1)  handwriting of the testatrix; (2) that he found the 
script propounded, in a tin box in the tray of a trunk in  the room 
occupied by the deceased; ( 3 )  that the deceased carried the keys of the 
trunk; (4) that the keys to the trunk were given to witness "by some of 
the women-folks that were in the room the morning" testatrix died; (5) 
that the tin box in which the paper-writing was found contained insur- 
ance policies, gold pieces and returns from real estate; (6) that all the 
business transactions of deceased were kept in the tray of the trunk in 
which the will was found. 

The trial judge properly admitted the testimony. Cornelius v. Braw- 
ley, 109 N. C., 542; I n  re Jenkins, 157 N .  C., 429;  I n  re Cole, 171 
N.  C., 74; McEwan v. Brown, 176 N. C., 249;  I n  re Saunders, 177 
N. C., 156; I n  re Westfeldt, 188 N.  C., 702. 

I t  is urged that the testimony relating to the keys of the trunk and the 
record of business transactions contained therein must have been based 
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upon personal transactions with the deceased. W e  do not think this 
contention can be maintained. These were independent facts, and, so 
f a r  as the record discloses, were based upon independent knowledge, not 
derived from any transaction or communication with the deceased. 
Sutton v. Wells, 175 N. C., 3 ;  I n  re Will of h'aunders, 177 N.  C., 156. 

I n  item eleven of the will, the testatrix, among other bequests, be- 
queathed to Melvina or Mellie D. Foy, one of the caveators, "my trunk 
with its contents, after taking out the articles that  I have mentioned for 
others.'' I n  connection with this bequest, the caveators requested the 
court to charge as follows: "That if the jury shall find from the e~ idence  
that  the will was found in  her trunk, and that  under the terms of the 
will the jury shall find that  the trunk and its'contentg were given to 
Mrs. Melvina Foy, the jury have the right to consider this as a n  intent 
to give the will to her that  she might destroy or do with i t  as she 
pleased, and that  she did not intend it to operate as a will." 

The  court properly declined to give this instruction. The  legal effect 
of such an  instruction would be equivalent to holding t'iat a will could 
be reroked by gif t  of the receptable in which the mill was found. T h e  
acts which constitute a rerocation of a will are defined and prescribed 
by statute. C. S., 4133, et  seq. 

We hold that  the case was properly tried, and the judgment as ren- 
dered must stand. 

N o  error. 

R. S. HINTON, ON BEHALF O F  HIMSELF AND OTHER TASPAIE:RS O F  THE STATE 
OF NORTH CAROLINA, v. B. R. LACY, AS STATE TREASURER, AXD W. N. 
EVERETT, TI'. A. GRAHAM, DEKKIS G. BRUJIMITT, FllASK D. 
GRIST AiVD B. R. LACY, AS J~EMBERS O F  THE BOARD OF ADVISORS, CRE- 
ATED BY CHAPTER 155, PUBLIC LAWS OF 10'25, A N D  JOHN H. iIIANSISG, 
AS COMMISSIONER O F  THE VETERANS LOAN IFuND CNDER ISAID CHAPTER. 

(Filed 6 April, 1927.) 

1. Constitutional Law-Statutes-Courts. 
The courts will not declare a statute unconstitutional where its validity 

may be sustained by a reasonable construction, or its invalidity by such 
interpretation thereby unmistakably appears. 

2. Constitutional Law-Taxation-Bonds - War - Faith and C r e d i t  
Loans to Veterans-Public Purpose. 

A statute for the purpose of issuing bo~~ds ,  passed by the Legislature 
in accordance with the constitutional provision as to t l ~  "aye" and "no" 
vote, and its passage upon the separate days by each branch of legislation, 
and which has been approved by the vote of the people of the State a t  an 
election duly had for the purpose, Const., Art. V, see. 4, providing for an 
issuance and sale of State bonds for the purpose of lending the proceeds 
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on mortgage to a certain amount of the value of the land to tlie ~ e t e r m s  
of the World 7Yar to help them in 1)roriclirig homes for tliemvlr*e\, i.: 
the pledging of the credit of the State for a public purpose, and is a v:~litl 
exercise of statutory authority. Const., S r t .  V I I ,  sec. 7. 

3. Same-Class Legislation-ZTniformity of Taxation. 
It is not uiicon~titutional as class leeislation for a statute provicli~~g for 

the sale of State hoiids for the purpoce of aidinc reteraiis of tlie TVorld 
War in acquiring homes by loaning them moriej under mortgage, for the 
act to exclude those who liad not engaged in active military scrrice or 
who had been dishonorably discharged, or who had secured poiitions 
under the Government during the war that  had not exposed or tended to 
exposr them to danger in the fishtiny territory. Const. of 3 C ,  -1rt I, 
sec. 26; Art XI I ,  sec. 1. 

4. Same-Curative Statutes-"Aye" a n d  "No" Vote-Separate Days. 
Where a stntnte. plcdqirrq the faith mid credit of the State ill issninc 

State bonds, has riot been passed in accortlnrice n ith the  provision^ of our 
State Con\titntion, Art. 11, sec. 14, and are therefore invalid. its in\-alidity 
may be cared by a Inter statute passed as  the Constitution requires, rrfer- 
ring to the former statute, a ~ i d  supplying tile omissions, and the lmnds 
thereunder iusued after the qu~stioli  has been submi t t~d  to and approred 
by the voters of the State, a s  the statute required, a re  valid 

5. Same-Government-Federal Government. 
Under our system of government, n clcclaratinu of by Congress and 

the draftinq of soldiers, is an act on the part of each State in thc Uninli, 
and is for the interest of all, and does not affect the validity of a State 
bond issue providing money to aid the citizens of the State who had 
performed active military service in the war so declared, which is other- 
wise valid under the Constitution of the State enacting the ctntute 

A ~ r ~ a r ,  by plaintiff f r o m  Dwin, J . .  a t  J a n u a r y  T e r m ,  1927, of 
WAKE. Affirmed. 

T h i s  aption was brought to  restrain the defendants f r o m  act ing under  
a n d  car ry ing  out t h e  provisions of chapter  155, Publ ic  Laws  of 1925, 
known a s  t h e  World W a r  Veterans Loan Act. T h e  act  prorides f o r  the  
issuancc of $2,000,000 i n  bonds by  t h e  S t a t e  of N o r t h  Carol ina a n d  the 
use of this sum i n  rnak i l~g  loans to  re te rans  of tlie Wor ld  W a r ,  the loans 
not to  be i n  excess of $3,000 to a n y  one pcrson, a n d  not to  exceed 
seventy-five per  cent of the  appraised value of t h e  real  estate offered a s  
security. T h e  proposition was submitted under  the  terms of the  act  to  
the  electors of the  S t a t e  a t  the  general  election held on 2 Kovember, 
1926, a n d  was carried f o r  t h e  issuance of the  said bonds by a major i ty  
of 39,867 of the  votes cast on t h e  proposal. 

T h e  plaintiff brings this  action to restrain the  issuance of the bonds. 
H e  alleges t h a t  t h e  act authorizing the  bonds i s  unconstitutional and  
void f o r  t h a t  taxes and  public revenues can  be levied only f o r  public 
purposes;  f o r  t h a t  it  r iolates  Art icle  I, scc. 17, of the  Constitution, 
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wliicli provides that  no person shall be deprircd of his  property except 
by tlic lan. of the land;  for that  it is class ltgislation and confers privi- 
lcgrs n ~ i d  cliioluinents upon a set of nieii iiot in consideration of public 
scrvircs in violation of l\rticlc I, sec. i of the Co~lstitution, and for 
that it violntcs the spirit of ,\rticalc I, src. 26, and -\rticle SII, sec. 1, 
of the Constitutioil; a i d  for tlie reason that tlie act does not specifically 
tleclarc that tlic full faith, credit mid taxing pover of the State arc  
plctlgotl to tlic l )ayi ic~r t  of tlie priiicilxd and iritcwst of the bonds, and 
tlie 13oard of A\driscrs is without parer or authority to resolve that  
each bond sliall rccitc upo11 its face that  the full faith, credit and tax- 
i ~ i g  p o ~ w r  of tlic State nre pletlgecl to tlic p a y m c ~ ~ t  of tlie principal and 
iiitcrcst tlicwof. The other iicccssary facts aud colitmtions will be 
stated in tlic opinion. 

1:11?113 cfi Alre?zdell f o r  p/aintifs. 
.Itturt~cy-Gctlcral Ui.zcmmiff, ,Issistaizf .ittortze!j-Gei1ci.a1 S a s h  and 

J o h n  11. Xanni?zg for  defetztlants. 

PLARKSOS, J. The Lcpislatnrc of 1013 passcd an  act known as the 
"TVorld V a r  TTeterniis' Loan ,\cnt," Public Laws 1923, cli. 190. The 
purpose of the act was to rnakc loans to proride urban znd rural  homes 
upon favorable terms for veterans who scrve11 wit11 the n d i t a r y  or naval 
forces of tlic Uiiited States ill the recent ~ v a r  nit11 Gcrinaiiy aud the 
other Central Poners.  T o  carry out the provisions of the act the 
question of coiitracting a $2,000;000 b o n h l  indcbtedncss of the State 
of North Carolilia was submitted to a ~ o t e  of tlle people of tlie State a t  
tlie gcilernl electiou in 1924. The  ~ o t e  for the bonded indebtedness mas 
143,013, against 62,261-a majority of 80,754 of tlie ~ o t e s  cast. The  
qumtio~l arose as to whctlier the ar t  as subn~it tcd r e q u i r d  a majority of 
the q~~a l i f i ed  electors or a majority of the votes cast cln the proposal. 
This Court, in I'aftrrson L'. Erewt f ,  189 1. C., p. 328, under the inter- 
pretation given to the act, dccitlctl that the authority to issue the bonds 
had to be approved by a majority of the qualified electors of the State 
and not of the votes cast. I t  was conceded that  this ~ v s ~ s  not done, and 
the bonds tlicrcfore, if issued, would not be valid and binding obliga- 
tions of the State. The  tlecision states that  "The parties having re- 
quested a derision in this r aw during the l~rescnt session of the Legis- 
lature, to the end that  further action may be had upon the subject, if 
fourid necessary." The decision was rendered 25 February, 1925. 

I n  consequence the Legislature of 1923, then in  session, again sub- 
mitted the proposition to the people of the State-qualified electors-at 
the November, 1926, election. The  proposal submitted required a ma- 
jority of the vo t e s  cast, the adoption was by a major it;^ of 39,867. 
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The ideals of the two acts are practically the same. We hare  under 
coiisitlw:rtiori in this case, therefore, a proposition which has received 
the calm, deliberate approval of t n o  General Assemblies, was passed 
1)r both in accortlaiice with the constitutional requirements, and has 
bccn c~alnily a11d deliberately corisitlered hy the people of this common- 
~ i ~ a l t l i  in tn  o general r~lcctions, and in both of these elections the people 
ha l e  ~aiictioneil thi:, measure by an  orer~r.heln~ing majority of tbose 
rotirlg on tlic proposal submitted. 

Sec. 2 of the act (Public I d a m  1925, ch. 155),  says: "The purpose of 
this act is, in recognition of military senice,  for tlic cncouragenlcnt of 
patriotism, and to promote the ouncrship of homes, to pro\ide a means 
by -\\liich qoldiers. qailors, niarines and others who served with the 
armctl forcm of the Vnitetl States ill the recent ~ ~ ~ o r l d  W a r  against the 
central power? may acquire urban honles or farms upon farorable 
ternlq." 

At a Congrr~ss of the rrpresentatives of the Freerncn of the State of 
Sor t l i  Carolina. assembled at Halifax on 17 December, ll.T). 1776, a 
clcclnration of rights n a s  read three times, and ratified in open Con- 
gress, ant1 on 1 S l)ccerribt.r, A\ . I ) .  1776, the firqt State Constitution was 
ratified in the same manner, and "the declaration of rights is hereby 
d e c l a r d  to he a part  of tlie Constitution of this State and ought never 
to be 1 iolatcd on any prctcnse nhaterer." (Sec. 44.) This State, on 
2 1  Kolernbcr, 1789. ratified the Constitution of the United States. At 
S e n -  Bern, Sorember  Term, 1737, in Nayarc1 c. single to?^, 1 S. C., 42, 
an  act of the General ,\ssemblp of 17Sq5 n a s  declared unconstitutional 
and roid-"stand as abrogated and without any effect." This power 
lias since consistently been recognized in this State. 

Speaking to the subject, this Court, i n  S. G. K n i g h t ,  169 N. C., at  
1). 332, said:  "Between these cases that  are cited, running from the 
first rolume of our Reports to the 160th, covering a period of one hun- 
dred and twenty-fire years, tliere could bc cited fifty or more cases in 
~ i l l i ch  acts of tlie General Assemblv hare  been declared unconstitutional. 
and we can find no judicial opinion to the contrary." 

I n  Sutton 1%. Phi l l ips ,  116 S. C., a t  p. 504, speaking to thc question, 
this Court said : "While tlie courts hare  the power, and it is their duty, 
in proper cases to declare an  act of the Legislature unconstitutional it 
is a well recognized principle that  the courts will not declare that this 
coSirclinate branch of the gorerriment has exceeded the powers rested in - 
it unless it is plainly and clearly the case. If there  i s  any  reasonable 
doubt  it zcill be resolced i n  favor of t h e  lawfu l  exercise of the i r  p o w ~ r s  
b y  t h e  representatives of t h e  people. (Italics ours) . . . (p. 505). 
I t  cannot be said that  this act is plainly and clearly unconstitutional. 
The  doubt, if any, must be resolved in faror  of the General Assembly." 
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S. v. Bmlcerville, 141 N .  C., 818; I n  re Watson, 157 IT. C., a t  349; 
S. v. Klzight, 169 K. C., a t  352; Faison v.  Comrs., 171 N.  C., 415; 
S. v. Perley, 173 N .  C., '790; R. R. v.  Cherokee County, 177 N .  C., 88; 
Coblc v. Comrs., 154 N.  C., 342; S.  c. Xelly,  186 S. C., 377; R. R. c. 
Forbes, 188 N. C., 155. 

Every presumption is  i n  favor of tlle co~istitutionalit;; of an act of 
the Legislature, and without the clearest showing to t le contrary i t  
should be sustained. I t  is to be presumed that  the lawmaking body 
were mindful of their oaths and acted with integrity arid honest pur- 
pose to keep within tlic constitutional limitations and re~trict ions.  The  
breach of the Constitution must be so manifcst as to l e a ~ e  no room for  
reasonable doubt. 

Mr. Banks Arendell, an  ex-service World W a r  reterim (lieutenant 
who went over seas), r~present ing  plaintiff, in an  able argument and 
brief, contends : 

(1)  "The purpose of the act is not n public purpose, and violates a 
fundamental principle, and also Article I, sec. 17, of the Constitution. 
Thc  act violates Art. I, sec. 7, of tlle Constitution. Privileges granted 
are not in consideration of public serrice." 

Const., Art .  I, sec. 17, is as fo l lo~m:  "No person ought to be taken, 
imprisoned, or  disseized of his freehold, liberties or privileges, or out- 
lawed or exiled, or in any manner deprived of his life, liberty or prop- 
erty, but by the law of the land." Compare Const. of U. s., Art. X I V ,  
sec. 1-due process clause. 

The  principle laid down in Comrs. v .  State Treasurer, 174 N.  C., a t  
p. 146, is cited: " I t  is a fundamental principle in  the law of taxation 
that  taxes may only be levied for public purposes and for the benefit of 
the public on whom they are imposed, and to lay these burdens upon 
one district for  benefits appertaining solely to another is in clear viola- 
tion of established principles of right and contrary to the express pro- 
visions of our Constitution, Art. I, sec. 17, which f o ~ b i d s  that  any per- 
son shall be disseized of his freehold, liberties and privileges or in any 
manner deprived of his life, liberty or proporty but by the law of the  
land." This  principle has been reiterated in Ellis I * .  Green, 191 N .  C., 
a t  p. 765. 

The question is also presented by plaintiff: I s  payment to a Federal 
soldier a public purpose of the S ta t e?  I s  payment of a reward o r  
gratuity to any soldier, Federal or State, a public purpocse of the Sta te  
if made after the war is over, and not under any promise, express o r  
implied, which would have encouraged enlistment? 

On  the other hand, it is  admitted by defendants that  "Taxes and 
public revenues can be levied only for public purposes. T h a t  the pur- 
pose of this act is public rather than private. I t  does n3t grant  privi- 
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leges and emoluments but in consideration of public services. The  de- 
fendants contend that this measure is  in line with the well settled policy 
of the Sta te ;  that  it  is for a public purpose; is in consideration of 
public service and not in any sense class legislation. The  act does not 
propose any gift to those for whose benefit it  mas passed. I t  simply 
proposes to aid them in the acquirement of homes. The  money to be 
loaned is 75-ell protected in that the amount which can be loaned to any 
one person is limited to $3,000 and cannot exceed seventy-fire per cent 
of the appraised value of the real estate offered as security. Fo r  the 
promotion of agriculture, the Federal Government has established F a r m  
Loan Banks, and this act is modeled after the act of Congress on that  - 
subject. This  State now does many things for the promotion of agri- 
culture and its industries. I t  has never becn suggested or held that  such 
was class legislation. The  State has granted pensions to Confedcrate 
soldiers, involving the payment of large sums of money in the agqre- 
gate, and even the present General Assembly made a substantial increase 
in appropriations for this purpose. The  payment of pensions to Con- 
federate soldiers has been approved by popular sentiment since the first 
legislative enactment, and the authority so to do has never been denied 
by this Court. At this time pensions to Confederate soldiers are larger 
per capita and in the aggregate than ever before in  the history of the 
State, and such payments are sanctioned by the almost unanimous voice 
of the people." We agree ~ i t h  the contention of the defendants, arid 
are of the opinion that  the purpose of the act is public. 

This proposal has becn passed upon twice by the Legislature and 
twice a majority of the qualified votes cast a t  general elections have 
approved the purpose, the ballot voted being ' T o r  World W a r  Veterans' 
Loan Bonds." 

The first section of "A declaration of rights" of the people of the 
Statc, ratified 17  December, 1776, says: "That all political power is 
vested in and derived from the people only." 

The second section of Article I of the present Constitution (1868) 
says: "That all political po~ver is vested in, and derived from, the peo- 
ple: all government of right originates from the people, is founded 
upon their will only, and is instituted solely for the good of the whole.'' 

The  will of the people has been twice expressed by solemn ballot. 
The  present act, we think, is  not only for a public purpose, but is for 
the good of the whole, and comes clearly within the limitations and 
restrictions of the Constitution of this State. 

Even in Article V, par t  see. 4, where there is restriction upon the 
increase of the public debt, it  is set for th :  "And the General Assembly 
shall have no p&er to give or lend the credit of the State i n  aid of any 
person, association or corporation, except to aid in  completion of such 
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railroad as may be unfinished a t  the time of the adoption of this Consti- 
tution, or in which the State has a direct pecuniary interest, unless the 
subject be submitted to a direct vote of the people of the State, and be 
approved by a majority of those ai'lro shall cote thereon." Gallozoay v. 
R. R., 63 N. C., p. 147. 

I n  Ilzdson v. Greensboro, 185 K. C., p. 503, "the statutes authoriz- 
ing a city to issue its bonds and lend the proceeds of thcir sale to a rail- 
road company to build a depot within its limits, when the question has 
been submitted to and approved by its voters, does not contravene the 
State Constitution, and is valid." Clark, J., "We find that  the under- 
taking is for a public purpose." 

I n  Ketchie ?). Hedrick, 186 N.  C., p. 392, i t  is held, in substance, that  
under Article V I I ,  see. 7 of our State Constitution, restricting the 
p o w r  of the Legislature from allowing counties, cities, towns, or other 
municipal corporations to contract a debt, pledge i ts  fa i th  or loan i ts  
credit, or to levy or collect any tax except for the necessary espense 
thereof, does not authorize an  appropriation of a certain per cent of 
taxes levied upon their taxpayers for the use or disposition of a chamber 
of commerce of a city, without the approval of the qualified voters 
therein ascertained by an election duly held for that  purpose. 

From the reference it appears that  our Constitution is  liberal and 
the dccisions of this Court go f a r  in upholding questions where the 
matter has been submitted to the rote of the qualified electors-the 
people-carrying out the spirit,  "and keep in mind that  this is a govern- 
ment of the people, by the people, for the people, founded upon the will 
of the people and in which the mill of the people legally expressed must 
control." Quinn v. Laftin~ore, 120 N. C., at  p. 425. 

Since the World War  legislative enactments for bonuses, loans and 
welfare bonds for the World W a r  veterans have been the subject of 
judicial decisions in many of the states of the Union. 

Wsconsin: Known as "Soldiers' Bonus Law" (cash) estimated 
$15,000,000, voted on by the electors of the State in thca affirmative a t  
election held on 2 September, 1919. The purpose of the act was held to 
be public and not*private, therefore constitutional. S .  v Johnson (170 
Wis., 218), 175 N. W. Rep., p. 589. "Educational Bonus Act" is a 
public purpose and constitutional. S .  v. Johnson (170 Wis., 251), 176 
N. W. Rep., p. 224. 

State of Washington: "The Veterans' Equalized Compensation Act" 
of $11,000,000 was approved by the electors of the State a t  an election 
held 2 November, 1920. The act provided for a bonus. 'The purpose of 
the act was held to be public and not private, therefore constitutional. 
S. v. Clausen (113 Wash., 570)) 194 Pac .  Rep., p. 793. See, also, S.  v. 
Clausen, 201 Pac.  Rep., p. 30. 
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Jfinnesofa: Known as "Soldiers' Bonus Law" of $20,000,000, passed 
by Legislature ~vitliout a xotc of the people. The  purposc of the act 
was lield to be public ant1 not privatc, therefore cmistitutional. G u ~ f a f -  
son 7,. R1l/i~low ( I 1 4  X i r i ~ ~ . ,  4151, 175 N. Mr. R q . ,  13. 903. 

X i s s o u r i  Klronn as "State of Missouri MTorld W a r  Soldirr Bonus 
Bondq," $13,000,000, I-otcd on bv pccple in the affirmatire. The  pur- 
poqe of tlw act \\as lwld to bc public and not privatc, thcrcfore consti- 
tutiolial. Fa? /c / l  1. .  I l a r k m a n n  (291 Missouri, 351), 237 S. W., p. 7#52. 

Illinois: Klionil as ((Soldicrs' Compensation $.i5,000,000, passed 
by both h r n l ~ c l ~ r s  of t l~r ,  I,cg~slature nitliout a disseuting rote. At t h ~  
el(,ction 1.220,813 rotcd for it a11d 502,372 against it. Tlic purpose of 
thc act was held to be public nut1 not priratc', tllcrsforc constitotional. 
H a y l c ~  r.. Smal l  (307 Ill. ,  460). 138 K. E. Rep., p. 849. 

I021 a .  Soldiers' Bonus ,let, $%,000,000, submitted to a vote of the 
people and duly ratified a t  gsncral election held 7 Kovrnihcr, 1922. Thc  
1311rposr of tllc act ~ m s  lieltl to be p u b l i ~ .  and tliereforc collstitutioi~al. 
Grortf 1%. I<cnrlull (195 10x1 a, 467). 19". IT., 1). 529. 

l i n n w \ :  I inoni l  as " K a ~ ~ s n s  Soldicrs' ant1 Stlilors' ,let," $25,000,000, 
submittctl to peoplc by Legislature of 1931. LLdo~>ted by pcoplr hy con- 
stitutional majority. Held to bc for  public purposc. and  therefore tori- 
stitutiol~al. S. 1 . .  Dal>is (113 I i n ~ i . ,  4 ) ,  218 P:lc. Rep., 171. 

Cnii fo?.uia.  ' T r t t~ rans '  Tlrclf:w(' T3ond ,k t , "  $10,000,000. 1021, sub- 
mitted to Toters of State and adopted. To  bc used ('to ncquirc fa rms or 
homrq." TIcltl vnlitl cxpentliturc, public. money for public purpose. 
TYcfcrans' ITTc7farc 12oa/-tl 7.. J o d a n ,  199 Cal., p. 124. 

Most of the states gal c bonuses to those n ho serrcd longer than two 
n ~ o n t h r  m~t l  lionorably tlischarged, ant1 n.110 ncJre in the iervice bctneen 
6 April,  1917, and 11 Sovcmber, 1918, n l l e~ i  n a r  Tras cleclaretl, ant1 
Arn l i~ t i cc  Day. 

-\-el(- I7orX.: 13onus Act of 1020, providing for  issuc of $45,000,000, 
bonus for  World T a r  Vetcrans of S e w  York, xote for  1,454,940, against 
673,292. The  majority of the Court held i t  invalid under Constitution 
of S e w  Tork-Cardoza and Poziizd, J.J., dissenting. People ~ 1 .  TT'esf- 
rhecter (231 X. I-., 4 G ) ,  132 Pu'. E. Rep., p. 241. Following the de- 
cision, tlip Lcgis la tur~  of S r w  T o r k  submitted a constitutional amend- 
mnl t  to the people of the State, on 28 February,  1923, autliorizirlg 
issuance not to exceed $45,000,000 in  bonds with which to pay a cash 
banns to World War  Vrterans;  this amendment was adopted at  general 
elwtion 6 Sorembcr ,  1923, by a substantial majority. 

Jfaryland:  I n  Brawner z'. Curran  (141 Nd., 586), 119 3 t l .  Rep., 
p. 250, $9,000,000. Soldiers' Bonus Act held unconstitutional, but the 
Court said, a t  p. 255: "We are keenly conscious of the  sacrifices which 
the soldiers, sailors, and nurses f rom this S ta te  made in  the Great War ,  
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of the hardships they endured, of the high service they rendered, of the 
value of that  service to the State and i ts  people, and of their just claim 
to the grateful consideration of this State. I t  is unfor t i~nate  that  this 
legislation through which the State attempted in  some measure to recog- 
nize that  claim must fall." 

Jfonfann:  Soldiers' Compensation ,Ict not public purpose. S. v. 
Dircon (66 Mont., 76), 213 Pac., 227. 

(2)  I t  is contended that  it violates &\rticle I, see. 7, of the Constitu- 
tion, which is as follows: "No man or set of men are entitled to ex- 
clusive or s ~ p a r a t e  emoluments or privileges from the tommunity but 
in consideration of public scr~ices."  

The cases cited by plaintiff-like Simonfon I*. Lanl'er, 71 N .  C., 
p. 503-are not applicable. The Simonfon case mas a private purpose, 
special privilege. "The c.hartcr of the Bank of Statesvill(> was given the 
special privilege to lend money at a higher rate than the general State 
law. Referring to .Irticle I, secs. 7 and 31, supra, B?jnum, J . ,  sa id :  
'The wisdom and foresight of our ancestorv is nowher,. more clearly 
shown than in providing these fundamental safeguards against part ial  
and class legislation, the insidious and ever-working foes of free and 
equal government.' " This principal has been approved it1 P O I ~ P T  CO. v. 
Elizabefh City,  188 IT. C., a t  p. 288, and a t  this term in S. v. Fowler, 
ante, p. 290. 

We think the spirit of this section, as well as the langulge "considrra- 
tion of public services," must be construed in  the light of the past. The  
philosophy of the life and conduct of t h ~  people of this S ta te  and its 
history has ever been generous and grateful to its heroic defenders in 
t h e  of war, from its foundation to the preiont hour. 

Fo7. emampl~.  Captain Johnston Rlalrely, a North Carolinian, com- 
mander of United St;itcs sloop of mar, V a s p ,  which defeated the British 
sloops of war, Reintlr~?.  and Avon,  in 1814 ( in  the W a r  of 1812), and 
soon thereafter tlisappearctl with all on board-one of the mysteries of 
the sea. H e  left an infant daughter, Udney Maria, and she was edu- 
cated at the espense of the State in the best schools; an appropriation 
of $600 a year was made for her education and support, totalling 
$7.600. The  Legislature autliorized a superb sword, appropriately 
adorned, to be presented to Captain Blakely, but on his death the Legis- 
lature changed the gift nnd presented a set of tea plates, costing $500, 
to his daughter. The Gcncral ,\ssembly of 1817 voted a sword and 
$230 annually for seven years to James Forsythe, eight-*year-old son of 
Lieutenant-Colonel Benjamin Forsythe, of Stokes County, who served 
with distinction in  the United States Army during the W a r  of 1812, 
and was killed near Odelltown, Canada, in 1814. Forsyth County is  
named in his honor. 
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All through the history of the State are appropriations for pensions, 
etc., for the soldiers and sailors engaged in the different wars-monu- 
ments and other patriotic remcmbrances too numerous to mention. The 
legality of the appropriations have never been questioned. 

A promise can be express or implied from surrounding circumstances. 
The serrice was pub l i c ,  the consideration is  implied, as pensions and the 
like to soldiers and sailors h a w  always been granted in this common- 
wealth sincc its origin, and the construction is based on the  previous 
setting. We think this is the just and righteous construction of the 
language of the Constitution. 

X r .  Rrummitt, the able and distinguishecl Attorney-General, in a 
logical and eloquent argument before this Court, in part, said:  "Since 
the damn of civilization the nations of the earth have always recognized 
an obligation to those of its citizens who bore arms in their defense. 
This  obligation has been fulfillcd in many ways. Appropriate recogni- 
tion of it has always served to cncourage patriotism and the promotion 
of public welfare." H e  stated on the argument that, in his opinion, 
from a thorough examination of the Constitution antl authorities, there 
was no question as to the legality of the act under consideration. 

( 3 )  I t  is contended that  the classification is improper antl unreason- 
able. Thc disabled are not compensated or rewarded. Religious dis- 
crimination voids the act under ( a )  Const., I, see. 26 :  "All men 
have a natural  and inalienable right to worship Almighty God accord- 
ing to the dictates of their own conscience, and no human authority 
should, in any case whatever, control or interfere with the rights of 
conscience." (b)  Const., Art. X I I ,  see. 1 : "A11 able-bodied male citi- 
zens of the State of North Carolina, between the ages of twenty-one and 
forty years, who are citizens of the United States, shall be liable to 
duty in the mili t ia:  Pror idcd ,  that  all persons who may be averse to 
bearing arms, from religious scruples, shall be exempt therefrom." 

Sections 3 and 1 of the act (Public Laws 192.5, ch. 155) are as fol- 
lows : 

"Sec. 3. E r e r y  person who n a s  enlisted, inducted, warranted or com- 
missionrd, and who served honorably in active duty in the military or 
nara l  service of the United States a t  any time between the sixth day of 
April,  one thousand nine hundred and serenteen, and the elerenth day of 
November, one thousand nine hundred arid eighteen, and who, a t  the 
time of entering such service, was a resident of the State of North Caro- 
lina, and who is honorably separated or discharged from such service, or 
who 1s still in active service, or has been retired, or who has been fur-  
loughed to a reserve, and who was in such service for a period of longer 
than sixty days, shall be entitled to borrow money from the fund pro- 
vided by this act upon filing application and otherwise complying with 
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the ternis hereof so loiig as and to the extent that the funds herein pro- 
vided for are available for that  purpose. 

"Sco. 4. The  bencfits of this act shall not hc estended to the following 
classes of persons : 

"(a)  Those w l ~ o  were dishonorably discharged or discharged without 
honor; or 

"(b) Those nlio, being in the inilitary or naval service, refused on 
conscinitious, political, or other grounds to subject tl~emselves to dis- 
cipline or to render unqualifietl service; or 

"(c)  Those n.110, though in the service, did civilian work a t  civilian 
pay ;  or 

" (d)  Those whose military service was confined to taking trailling in 
ally students army or navy training corps." 

I t  will be noted, u i i d ~ r  section 3, s u p ~ a ,  that there is no tliscrirnina- 
tion between the able mid disabled in regard to obtainin,; the hentfit of 
the loan fund-tlir1,v have equal rights under tlie act. It may be that  
the disabled should have estra compensation or reward, but this is not 
for us to tlctcrniinc. .is to religious discrimination lnalring tlie act 
void, we cannot so interpret it. The  statute follows tlie Constitution 
aiitl tlrprircs certain classes of tlie benefits of the act. Ilis to those 1vho 
~ w r c  'Lbon~b-proof" ant1 tool; no chances, they cannot complain. I n  
each class all are treated alike. I t  is well settled that  'such legislation 
is not improper or unreasonable. 

I t  is contended that  the bonds violate the legislative ~ c t  in pledging 
the faith, credit and tasing power of the State, Const., I l~r t .  11, stc. 1 4 :  
T o  law shall be p a ~ s e d  to raise Inonex on tlie credit of the State, or to 
pledge the fa i th  of the State, directly or indirectly, for the payment of 
any debt, or to impose ally tax upon thc people of the State, or allow 
the counties, cities or towns to do so, ui~less the bill for the purpose 
shall have been read three several times in each house of the General 
.lswmbly and passed three several readings, which readings shall have 
been 011 three different days, aud agreed to by each house respectively, 
and unless the yeas and nays on the second and third readings of the 
bill shall h a r e  been cntered oil the journal." This contention has been 
elirninated. Since this case has been argued, the Legislature, H. B. 
934, S .  B. 1169, ratified 4 March, 192'7, has passed an act in compliance 
with the provisions of the above article of the Constitution, of which me 
take judicial notice. Sections 1 and 2 are as follows: 

'(Sw. 1, This act shall be known and may be cited as the 'World W a r  
Veterans Supplemental Act.' 

"Sec. 2. The full faith, credit and taxing power of the State are 
hereby pledged for tlie payment of the principal and intwest of the two 
million dollars ($2,000,000) State of S o r t h  Carolina World W a r  Vet- 
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e ram Loall Bonds, authorized by chapter one fifty-five, Public L a w  of 
nineteen hundred and tnenty-fixe, and for the payment of the principal 
arid interest of any notes issued in accordance with this act in anticipa- 
tion of the sale of said bonds or any of them. W h n ~  tllc Board of 
Ldviw-q shall direct the State Trcnsurer to issue any of said bonds he 
s l~al l  sell the same at one timc or from timc to time a t  the best price 
obtai~lablc, hut in no caic for less than par and accrued intrrest, and 
when tht, conditions artJ ccjual, he shall g i ~ e  the preference of purchase 
to the citizcns of North Carolina. The  manner in nhich  said bonds 
shall be ofl'wetl for sale shall he tl(~tc~rnlir~cd. by the Governor and Council 
of Statc, cit11r.r by publishi~rg noticcs in ctr tain newspapers a d  firian- 
cia1 journals, or by niailirrg notiws, or by inviting bids by corres- 
pondence or otherwise. ,111 expenseq necessarily incurrccl in the prepa- 
ration ant1 sale of the I)oritls shall be paid from the proccetlq of such 
sale." 

(-1) It is rontcndetl that the act is paternalistic and estravagar~t.  
Plaintiff's attorney, a courageous cs-qbr\icc, ioltlier, n h o  n a s  orer seas, 
says: "Finally, ill both thcor-  and practice, the purpose of this act ib 
too paternalistic. I t  tentls to kill the inccn t i~e  on the part of its benc- 
ficiaric.; to work for n h a t  they get. ,In able-hotlied ex-soldier, sailor or 
ninri~ic, ought not to need tllc sort of \ring-sht ltcring that this proposed 
bond issup col~tcrnplates. I f  this bontl issue is ratified by this Court, 
especially during thr  nilcl orgy of bond issues which n e  h a w  gone 
tl~rougll t l u r i ~ g  the last few years, who knows but that qome politician 
biddilig for tht' c-x-qoldier votc, n ill propose another izsue to equip these 
homes contcmplatcd under this presmt bontl issue with rictrolas, radios 
a d  frigidaircs, and possibly even new autornohiles for the ex-service 
nicn? I n  fact, it might fall out that  those of us of less iridescent 
dreams, might, a t  some fu ture  time, rise up  and shout in unison, ' Q u o s  
T'adimus.'" The  nistlom of the legislation or the soundness of the 
economic policy involved is not within our province. 

I n  the caws cited orer the nation, the enorniouq bond issues approved 
h a w  bcc.11 almoit all for bonuses.  ,I case somewhat similar to the one 
a t  bar, heretofore referred to, was from California-"to acquire farms 
and homes." It is held in South Dakota that  a statute authorizing 
loans to war reterans to enable them to purchase land is not a personal 
gratuity or donation, forbidden by the Constitution. W h e e l o n  v. Soutlz 
Dukofa  L a d  S e t t l ~ i n w t  Board, 43 S.  D., 551, 181 N.  W., 359; 14  
A. L. R., 1143. 

The present act is not a gift or gratuity, but a loan to worthy ret-  
erans-an easy method, financed by the State, to acquire homes. The  
selective draft  took the young men first-just entering on their life- 
work, a t  the threshold of manhood, crippled their opportunities, gave 
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small remuneration and made i t  practically impossible for them to 
acquire homes for themselves or families. The  majority called to the 
colors were in service several years. Those that  were not called, although 
"keeping the home fires burning," had chances for accumulation of 
wealth as never in the history of the country. Those that  were called 
were the p r ~ t e c t o r s  of the life and property of the people of the Union 
of indivisible states. T h e  contract for service under the selective draft  
mas not n~u tua l ,  but one-sided, fixed by the Government, and those 
called were compelled to respond and accept what wam3 allowed them. 
Heretofore the wars that h a w  been fought mere m o s . 1 ~  on our own 
soil and continent and close to homes, but in the history of the world 
no men have ever gone with more willingness and patriotic resolve 
(though some were drafted),  thousands of miles from Eome and native 
land, across the Atlantic to another continent, to fight to destroy autoc- 
racy and make democracy. I t  mas the world's crucial struggle. I t  is  
held by the United States Supreme Court, and the almost unanimous 
holding in the states of the Union, that  there is  an ohligation, call i t  
x h a t  you may, an  implied contract, a lcgal or  moral obligation. to 
recompense, reward and pension war veterans. I n  the World lTrar this 
should extend to regulars, volunteers and those drafted from the re- 
spective states. I n  the present case i t  is merely a loan, requiring 
security, and must be paid back. 

I n  United Stafes v. Hall, 98 U. S., a t  p. 346, i t  is said:  "Power to 
grant pensions is not controverted, nor can it well be, as it was exercised 
by thc states and by the Coiltinental Congress during the W a r  of the 
Revolution; and the exercise of the power is coeval wi:h the organiza- 
tion of the government under the present Constitution, and has been 
continued without interruption or question to the pmsent time. . . . 
(p.  350). Such laws had their origin in  the patriotic service, great 
hardship, severe suffering, and physical disabilities contracted while in 
the public service by thc officers, soldiers, and seaman who spent their 
property, lost their health, and gave their time for their country in  the 
great struggle for liberty and independence, without adequate or sub- 
stantial compensation. . . . (p.  351). Bounties may be offered to 
pron~ote  enlistments, and pensions to the wounded and disabled may be 
promised as like inducements. Pas t  services may also be compensated, 
and pensions may also be granted to those who were wounded, disabled, 
or otherwise rendered invalids while in the public service, even in cases 
where no prior promise was made or antecedent inducement held out." 

Cooky, Taxation, Vol. I ( 4  ed.), a t  p. 459-460, says: "In most of the 
states, however, especially in  the later decisions involving bounties to 
~ e t e r a n s  of the World War ,  such bounties or bonuses have been upheld 
as being imposed for a public purpose, especially where the bonus i s  
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merely an  educational bonus; and this includes bounties to Confederate 
veterans after the Civil War ,  to retcraris of the 1916 Mesicall trouble, 
and to veterans of the late T o r l d  War .  So an  appropriation for the 
support of ex-army nurses and certain female relatives of veterans of 
the Civil War ,  in a Woman's Relief Corps Home, is held to be for a 
public purpose. The  basis for upholding such legislation in favor of 
veterans has been variously ascribed to gratitude, benefits to the people 
of the State by protecting life and property, and the existelice of a 
moral obligation to compensate for the public services rendered; and it 
makes no difference that  the services were rendered primarily in bclialf 
of the Federal and not of the State gorernment." 

What  is a public purposrJ or ecncral welfare or for "good of the 9 
whole" has giren rise to no little judicial intcrprctatiou and considera- 
tion. Some courts have taken a liberal view, and to a great extent left 
it  to the deterniinatioli of the Legislature and referendum of popular 
rote, but we should ever be mindful that  the Constitution to a great 
extent is the rudder to keep the ship of State from off the rocks and 
reefs. The  question is Fetlcral as well as state-the taking of money 
by taxation for private instead of public purposes is a violation of both 
the State and Federal Constitution (14th Amendment U. S .  Const.). 

The Supreme Court of the United States, i n  Green v. Frazier, 253 
U. S . ,  p. 233, sustained the Home Building Act of Nor th  Dakota, and 
held this lfgislation not to amount to a taking of property without due 
process of lam. 

Our own Court, in R. R. c. Forbes, s u p m ,  IS8 K. C., a t  p. 155, said:  
"The Constitution, 11, see. 7,  directs that  beueficent provision be 
made for the poor, the unfortunate, and tlie orphan, and tlie Court has 
said that  the law providing pensions for persons disabled in war, and 
their widows, was enacted in  the discharge of a legal as w\.ell as a moral 
obligation. Board of Educafion V .  Conzrs., 113 K. C., 379, 383." 

Finally, the plaintiff puts the query:  "Is payment to a Federal soldier 
a public purpose of the State?" W e  are now considering those Federal 
soldiers, sailors and marines, drafted from the State, also regulars and 
volunteers mobilized to serve our allies in the World War .  The  cases 
heretofore cited holding the bonuscs and loans valid, all answer in the 
affirmatirc. Our gov~rnment  is  a dual system-a wheel within a 
wheel-a union of indivisible states-a family of states. The  Constitu- 
tion of the United States is the golden cord that  binds the states 
together-"Gnited we stand, divided Tve fall." This is the conception 
of our government. Any attack upon the Government of the United 
States by insurrection or invasion, in its broad sense, is also an  attack 
on each and every state government in the Union. I t  is the duty of 
each state to furnish her quota to repel the attack, although Congress 
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can alone declare war. The  army and na ry  when raised and put into 
action, though the army and navy of the Union, is recruited by the 
states. T o  put down insurrection or inrasion is a public benefit to every 
state as well as the Union. The mar involvetl the safety and defense of 
erery state and the Union. We are citizens of both our State and the 
United States. From the interwoven relation between the states and 
the Union, we are driven to the conclusion that  payment to a soldier, 
sailor or marine serring in the American . b m y  or N a r y  during the 
World W a r  to repel invasion, under a liberal and just interpretation, 
is a public purp& of the State. 

A n i m a d r ~ r t i n g  to the question, i t  is well said in S. v. ( l laz~sr17,  supra 
(194 Pac.  R P ~ . ,  a t  p. 796) : "In  the spring of the year 1 9 1 1  the aggrcs- 
sions of the Imperial  German government had reached the point where 
the integrity of our institutions and the lires and property of the citi- 
zens of this country were in grave peril. Our ships had been sunk 
without cause upon the high seas, and our citizens killed while pur- 
suing their lawful occupations. The  matter, perhaps, cannot be better 
summcd up thnn in the language of President Wilson in h is  address to 
thr  joint wssion of the t~ \ -o  liouses of Congress in ( 2 )  ,2pril. 1017, 
wherein, after reciting the illegal acts of the German nation, it was 
mid :  ' I t  is a war against all nations. American ships 1-are been sunk, 
,Imerican li7-es taken, in nays  which i t  has stirred us r e ry  deeply to 
learn of, but the ships and people of other neutral and friendly nations 
h a ~ c  bcm sunk and orermhelmed in the watcw in the salne way. There 
has been no discrimination. The  challenge is to all ma lkind.' I n  the 
same address the President further said:  'We are accepting this chal- 
lenge of hostile purpose because we know that  in such a government, 
fol lo~ring such methods, we can never h a r e  a friend, and that  in the 
presence of its organized power, always lying in wait to accomplish we 
know not what purpose, there can be no assured security for the demo- 
cratic governments of the world.' Accordingly, on 6 , lpri l  following, 
mar was declared. and under acts of Congress the resources of this 
country, manual, economical, and financial, were coiirtlinated for the 
purpose of meeting and orercoming thc threatened peril and preserving 
the institutions of this country, and protecting the lives and property of 
the citizens thereof. I t  was into this cause that  the mrn who are to 
receive compensation under the act i n  question entwed under the 
selective draft. Serrices rendered in such a cause must necessarily be 
a aublic service." 

I n  this famous war message, President Wilson proclaimed these prin- 
ciples as the ideals for  which ,Imerica would fight: "Our subject now, 
as then, is to vindicate the principles of peace and justice in the life of 
the world as  against selfish and autocratic power, and to set u p  among 
the really.free and self-governed peoples of the world such a concert of 
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purpose and of action as nil1 henceforth insure the obserrance of those 
principles. . . . The world must be made safe for democracy. I t s  
peace must be planted upon the tested founclations of political liberty. 
We hare  no selfish ends to s e r ~ e .  W e  desire no conquests, no dominion. 
TTe seek no indemnities for ours el^ PS, no material compensation for the 
sacrifices we shall freely malie. We are but one of the chalnpions of the 
rights of manliind. W e  shall be satisfied when those rights h a w  been 
made as secure as tlie fai th and thc freedom of nations can niake thcrn." 

I n  8. 1 % .  Johnson, szcpru (176 S. W. Rep., at 1). 2B5), the l~atriot ic 
~ t t ~ r a n c e  is as  follows: ('It. purpose n a s  to show by niaterial means, of 
such character and such proportion that  it could not be inisunderstood 
as mere idle expressions, the deep gratitude of the people of the Statc to 
tliosc who so signally and heroically performed the task that called 
tlicln illto a c t i o ~ ~ ,  and I r  ho starnped the h i e r i c a n ,  the Wisco~~sin ,  soldier 
as of the b r a ~ t s t  and most cfficinit among the soldicw of the world. 
But thiq purpose, though public, appropriate, alid laurlablc, n a s  not tlle 
sole or wcri the main purpose of the act. The  main purpose was to  
stimulate patriotism, to quicken the perception in  our c i t i~ens  that there 
is a iacrctl duty to tlcfend tlie gorernnlent in tirnt of r~ced, a? ~ w l l  as to 
c~cmonstrate that such dcfcnse is appreciated; that  rel~ublics are not 
ungrateful." 

11 P soon f o ~ g r t :  I!1 the most stupcnclous mar eyer waged on this 
c~arth, n e  takc statisties from thc 'CT~iitetl States W a r  Department, com- 
piled 25 February, 1924: Total n~obilizctl forces of the Alllics nere  
42,1SS,S10, of ~ r h i c h  4,355,000 were Americans. Total casualties 
93,091,900, aTerage per cent .i2.3-over one-half. Total mobilized 
forces of the Central Powers, Germany and others, 23,850,000; total 
casualties 15,404,477, average pr3r cent 67.1--orer two-thirds. Grand 
total forces mobilizcd 65,038.810; grand total casualties 37,499.377- 
average pcr cent 37.6. ,Irnerican -1rmy battle casualties, killed in action 
37,563; died of woul~ds received in  action 12,942; wounded, not mor- 
tally, 182,674; total 233,154. 

L~af  z c ~  f o rge t :  North CaroIina furnished S6,.i50; total casualties 
6,i7::-about 1/14th of those called to tlle colors. 

Hintlenburg made a line nhich  he heliered no troops or1 this earth 
could break. I t  is an accreditcd fact that it  mas the 30th Division, 
composed almost entirely of North Carolina, South Carolina, and Ten- 
neusee troops that  first made the objective and broke this line-(117th, 
113t11, 119th and 120th Infant ry) .  T o  lead the assault for the 30th 
Division, the 119th and 120th were chosell-a majority S o r t h  Carolina 
men. 

Gmcral  John  J. Pershing, Commander of the American Expedi- 
tioiiary Forces, in his final report, says: "The Second Army Corps, 
3lajor-General Read commanding, with the 27th and 30th Dis~isions on 
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the British front, was assigned the task, in coijperation with the Aus- 
tralian Corps, of breaking the Hindenburg line a t  Le Cateau, where the 
S a n  Quentin Canal passes through a tunnel under a ridge. I n  this 
attack, carried out on 29 September and 1 October (3918))  the 30th 
Division speedily broke through the main line of clefen<e ancl captured 
all of its objectiues, while the 27th progressed until some of its elements 
reached Guoy." 

General S i r  John  Monash. Commander of the ,lustralian Corus. 
A ,  

said:  ''The Corps Commander desires to make known to you this appre- 
ciation of the splendid fighting qualities of your division, and of the 
results accomplished in  their par t  i n  breaking this formidable portion 
of the llindenhurg line. I t  is undoubtedly clue to tlre troops of this 
corps that the lim ua.s broken and the operations now going on made 
possiblc. The  unflinching determination of these men, their gallantry 
in battle and the results accomplished are an example for the future. 
Thcy will have their place in history ancl must al~vhys be a source of 
pride to your people." 

S i r  Douglas Haig,  Commander-in-Chief of the British, said : "On 
the 30th of September you took part  mith distinction ill the great and 
critical at fack which shattered the enemy's rc~sistnncr? in  the Hindenburg 
Line, and opened the road to final victory. The  deeds of the 27th and 
30th dmerican Divisions, v h o  on that day took Bellicourt and Sauroy ,  
and so gallantly sustained the desperate struggle for Bony, will rank 
with the highest achievements of the war. They will always be remeni- 
bered by the British regiments that  fought besihe you. I rejoice a t  the 
success which has attended your efforts, and an1 proud to have had you 
under my command." 

Lest zoe forget: Seventy-eight Congressional medals of honor were 
given in the World W a r  Isy the United States Government "For con- 
spicuous gallantry and intrepidity above and beyond the call of duty in 
action mith the enemy." Twelve men in the 30th Divisi'm from North 
Carolina, South Carolina and Tennessee received this medal-more than 
any other division. The three states, out of forty-eight in the Union, 
receiving 13 1/06 of the entire number. " 

Like the ex-soldier who argued this  case for plaintiff, the American 
soldier responded to the call to colors, mith a noble purpose to destroy 
the divine right of kings to rule, threatening the r e ry  life of this Re- 
public, and to enthrone democracy-that equal rights and opportunities 
might prevail among all the people of the world, and that  aristocracy 
of character may be the goal. Their  reward was duty well done. A 
grateful people should ever remember their protectors. 'This is a legal 
and moral obligation, binding in law and conscience, and so considered 
from the foundation of this government, both in State and Nation. 
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CORP~RATIOX COMMISSION v. TRUST Co.; DEPOSIT Co. v. POISSON. 

This commonwealth has given no bonuses. A loan to purchase homes, 
to help make a State of home-owners, the foundation of stable govern- 
ment, is  small recompense. Ten years ago the colors, the stars and 
stripes, were unfurled. Like the Crusaders of old, the heart of the 
Nation was stirred as never before, with the idea of service and sacri- 
fice, that  this gigantic struggle might end war by destroying autocracy 
and making democracy. The vision of the old prophet was the inspira- 
t ion:  "And he shall judge among the nations, and shall rebuke many 
people; and they shall beat their swords into plowshares, and their 
spears into pruninghooks; nation shall not lift u p  sword against nation, 
neither shall they learn mar any more." And again the hope of ful- 
filling the ideal, when the world tuned in, and from H t a r e n  was heard:  
"On earth, peace, good will toward men." 

Our  W a r  President said, "The people of the world want peace, and 
they want it now, not merely by conquest of mars, but by agreement of 
mind. I t  was this uncomparably great object that  brought me over 
seas." H e  died a martyr to this heroic purpose. Three thousand miles 
away, in the soil of France, rests the bodies of 30,000 Americans. I n  
obedience they fell. Shall  he and those heroes who died, die in va in?  

"To you from falling lia~ids me throw 
The torch. Be yours to hold it high! 
If you break faith l i t h  us who die, 
We shall not sleep, though poppies grow 

In Flanders Field." 

Looking back we have a gesture towards a World Covenant of Peace, 
i n  which fifty-six nations hare  joined in a League of Nations, and only 
Russia, Mexico and the United States are outside. Like murder, the 
nations of the earth, by covenant, shall outlaw war. 

The Loan Act for the World W a r  Veterans, we think, constitutional. 
The  judgment of the court below is 
Affirmed. 

NORTH CAROLINA CORPORATIOX COAIMISSIOK v. CITIZENS UAKK 
AND TRUST COMPANY; FIDELITY AND DEPOSIT COMPANY OF 
XARYLAND, PETITIONER, V. LOUIS J. POISSON AXD NORMAN C. 
SHEPARD, RECEIVERS. 

(Filed 6 April, 1927.) 

1. States--Government - Sovereign Powers - Prerogative - Statutes- 
Banks-Receivers-Depositors-Debtor and Creditor - Priority of 
State's Claim. 

The English common law, giviig a debt due to the sovereign a prefer- 
ence to the debts due to others, is abrogated by our statute, and is not in 
force in North Carolina, as applied to a debt due to the State. C. S., 970. 
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2. S a m d r i n c i p a l  and Surety-Indemnity Bonds-Equity - Subroga- 
tion. 

Where the State Treasurer has money on deposit in a bank that has 
since become insolvent, and in a receiver's hands, and the State has trans- 
ferred a11 of its rights to a surety on an indemnity bond the Treawrer 
has required from the bank, the surety, oil paying the State deposit to the 
Treasurer, cannot acquire by su1)rogation a priority of payment ox el. the 
general depositors or creditors of tlie tlefuilct bank, a s  no such rioht 
elisted in the favor of the sovereign State, especially, as in this case, t l ~ e  
State Treasurer had not asserted it before the nppointmer~t of the receiver. 

STACY, C. J., took no part in the consideration or decision of this case. 

, ~ P P E A L  by the Fidelity and Deposit Company of i\[aryland, inter- 
rening petitioner, from a judgment of Grady, J., giver, on 14  Decem- 
ber, 192G, denying the relief prayed. The petitioner asks that  it be 
subrogntrd to all the rights, equities nnd rcnicdies of t11~ State Treas- 
urer and given priority of payment out of the effects of thc insolvent 
Citizens Bank and Trust  Con ipny ,  which it is contencleJ the State had 
by reason of its sorereignty. These arc the  greed facts 

1. That  the Citizens Bank and Trust  Company v a s  a banking cor- 
poration under thc laws of the State of Worth Carolina, and that  on or 
about 1 5  Sovernber, 1924, the said bank w i s  closed by -In order of the 
Xorth Carolina Corporation Commission, and thereafter temporary 
rereiwrs were appointed by an  order entered in  the above-entitled cause 
instituted for the purpose of appointment of receivers, and that  on or 
about 18  December, 1984, these defendants were duly appointed perma- 
nent receivers in  an  order entered in the said cause, and have qualified 
according to law and are now acting in that  capacity. 

2. That  the Citizens Bank and Trust  Company was a duly designated 
depository for State funds. and a t  the time of the closing of the Citizens 
Bank and Trust  Con~pany  in Korember, 1924, there was on deposit i n  
the name of Benjamin R. Lacy, Treasurer of the State of S o r t h  Caro- 
lina, $47,619.68; that the said sum of $47,619.68 was a gencral deposit 
and checkiug account of the Treasurer of the State of North Carolina, 
but there was on hand at the closing of the said bank lms than $1,000 
in cash. 

3. That  the Citizens Bank and Trust  Company was required by the 
Treasurer of the State of Xor th  Carolina to file an  indclmnity bond in  
the sum of $30,000 for the protection of the said Treasurer because of 
said deposits, and that  tlie said bond was furnished by the Citizens 
Bank and Trust  Company with the Fidelity and Deposit Company of 
Maryland as surety. 

4. That  the Citizens Bank and Trust  Company applied to the Fidelity 
and Deposit Company of Naryland for the indemnity bond required by 
the Treasurer of the State of North Carolina, and before signing the 
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said bond as  surety, the Fidelity and Deposit Company of X a r ~ l a n d ,  
by exalnination and otherwise, satisfied itself of the financial responsi- 
bility of the Citizens Bank and Trust  Company, and thereupon executed 
the said indemnity bond conditioned as aforesaid for the protection of 
the Treasurer of the State of Nor th  Carolina, the Fidelity and Deposit 
Company of Xaryland charging for the esecution of the said bond as  
surety the usual premium charged for indemnity bonds of like amount, 
arid 110 allowance was made in the premium so charged because the 
bond n a s  executed by the Citizens Bank and Trust  Company for the 
indemnification of the Treasurer of thc State of North Carolina because 
of deposits in said b a l k  

5 .  That  a t  the time of the closing of the bank in  Norember, 1924, 
and a t  the date of t l ~ e  appointment of temporary receivers by an  order 
of court thereaftrr, and the appointment of permanent receivers on 
18 December, 1924, there had bcen no claim made by tlie State of North 
Carolina for tlie repayment of its deposit, nor had any action been 
tnlrcn seckiiig to cnforcc priority rights in the paynlent thereof before 
the payinents to othcr depositors a i d  creditors of said bank, and the 
Fidelity and Deposit Company made no demand nor took any action 
weking to enforce such priority before the filing of the petition herein 
on or about the day of April, 1925. 

6. That  Benjamin R. Lacy, Treasurer of the State of S o r t h  Carolina, 
called upon the Fidelity and Deposit Company of Biaryland to perform 
its obligations in  accordance n i t h  the terms of the said bond, and that  
thereafter on or about 20 March, 1923, tlie Fidelity and Deposit Com- 
pany of Xaryland did pay to the said Benjamin R. Lacy, Treasurer of 
the State of Nor th  Carolina, in performance of the terms of the said 
bond, the principal sum of $47,619.65, together with accrued interest of 
$708.47; and the said Benjamin R. Lacy, Treasurer of the State of 
Korth Carolina, did on or about the said date assign the said deposits 
in the said bank, together with all rights, equities and remedies grow- 
ing out of tlic same, to the Fidelity and Deposit Company of Maryland. 

The condition of the iridemriity bond was as follom : 
"Sow, the condition of the above obligation is such, that  if the above 

bound, the Citizens Bank and Trust  Company of Wilmington, North 
Carolina, shall well and faithfully pay over upon demand all moneys 
belonging to said Benjamin R. Lacy, personally or as treasurer, or to 
those to whom he may, from time to time, personally or as treasurer, 
by check or draft  or bill of exchange, direct payment to be made, all 
moneys which said Benjamin R. Lacy may, either personally or as  
Treasurer of the State of Nor th  Carolina, deposit with said the Citi- 
zens Bank and Trust  Company, of Wilmington, N. C., which may in  
any manner come into i ts  custody or possession, while acting as said 
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State depository, then this obligation to be vcid; otherwise to remain 
in full force and effect." 

The Treasurer's assignment to the petitioner was in these words: 
'(NOW, therefore, for and in consideration of the premises, and in the 

further consideration of $48,328.15, paid to the party of the first part by 
the party of the second part, the receipt of which is hereby acknowledged, 
the said party of the first part has transferred, assigned and set over, 
and by these presents does transfer, assign and set over to the party of 
the second part, its successors and assigns, all of the said deposits herein- 
before referred to, together with all rights, equities and remedies grow- 
ing out of said deposits, by reason of the contractual relations between 
the party of the first part and the said Citizens Bank and Trust Com- 
pany, but without abridgment or limitation of any rights, equities or 
remedies which the party of the second part may have independent of 
this agreement, and which it could have mforced by virtue of law if 
this agreement had not been made.'' 

Judge Grady was of opinion that the petitioner mas not entitled to 
have its claim filed with the receivers of the insolvent bank as a prefer- 
ence, the deposits being on open account, and that the State has no 
priority as an attribute of sovereignty in  the collection of its debts; 
furthermore, that the receivers having been appointed and qualified 
before any claim was made or any proceeding was instituted took the 
assignment of the assets of the bank free from any lawful claim of 
priority. Thereupon it was adjudged that the petition be dismissed 
and that the receivers accept the petitioner's claim against the assets 
of the bank as one unsecured, to share pro rata with other general 
claims in the distribution of the bank's assets. 

The intervening petitioner excepted and. appealed. 

Rountree  & Carr  for appellartt. 
E d  S. Abell and L V o ~ a n  C.  S h e p r d  for appellee. 

ADA~IS,  J. The appeal presents for review the ruling of the trial 
court on these two questions: 1. Under the principles of the common 
law has the State, by reason of its sovereignty, the prerogative right to 
prefer its claim over the claims of other like depositors, for its deposits 
made on open account in a bank which has become insolvent? 2. I f  so, 
is the appellant, upon paying the amount due the State by the insolvent 
bank, entitled to be subrogated to the preferred rights of the State? The 
second question need not be considered if the first is answered in the 
negative. 

Since the right, if cxistcnt, is' derived by the State from the common 
law, we may first inquire into its origin and into the theory upon which 
i t  is founded. In r~ference to the royal prerogative, Coke says: "As 
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to the third protection cum clausula volumus, the king by his prerogative 
regularly is to be preferred in payment of his duty or debt by his debtor 
before any subject, although the king's debt or duty be the latter; and 
the reason hereof is, for that thesaurus regis est fundamentum belli, e f  
firmamenturn pacis. And thereupon the law gave the king remedy by 
writ of protection to protect his debtor, that he should not be sued or 
attached until he paid the king's debt. But hereof grew some incon- 
venience, for to delay other men of their suits, the king's debts were the 
more slowly paid. And for remedie thereof it is enacted by the statute 
of 25 E .  3, that the other creditors may have their actions against the 
king's debtor, and proceed to judgment, but not to execution, unless he 
will take upon him to pay the king's debt, and then he shall have execu- 
tion against the king's debtor for both the two debts." Coke upon L., 
p. 131 b (1). See, also, Bacon's Abrd., 91; Giles v.  Grover, 11 Eng. 
Rul. Cases, 549. 

Whether the doctrine of the king's right to be preferred in the pay- 
ment of debts due him was abrogated when the common law was adopted 
as the basis of American jurisprudence, or whether the functions and 
powers exercised by him in this respect devolve upon the several states, 
is a question concerning which there is divergence of opinion. The 
existence of the right has been maintained by the courts of New York, 
Montana, Minnesota, Georgia, West Virginia, Maryland, and others, and 
with equal emphasis it has been denied in New Jersey, Michigan, South 
Carolina, Mississippi, and others. R e  Carnegie Trust  Co. (N.  Y.),  46 
L. R. ,4. (N. S.), 260; Narshall v. People, 244 U.  S., 380, 65 Law Ed., 
315; B t n a  Co. v. Miller (Mont.), L. R. A., 1918 C, 954; Fidelity and 
Guaranty Co. v. Rainey, 120 Tenn., 357; Freeholders v. State Bank, 29 
N. J. Eq. Rep., 268; 8. c., 30 3. J. Eq. Rep., 311; S. v. Harris, 16 
S. C., 598; S. v. Cleary, 2 Hill (S. C.), 267, 600; Corn, of Banking v.  
Bank,  161 Mich., 691, 705; Potter v. B. and D. Co., 101 Miss., 823; 
Annotation to S.  v. Foster, 29 I,. R. A., 243. 

The theory on which the prerogative is upheld is thus stated in the 
case of Carnegie Trust  Co., supra: "The king, therefore, and the pre- 
rogatives that were personal to him, being repugnant to our Constitution, 
are abrogated. But his sovereignty, powers, functions, and duties, in so 
far as they pertain to civil government, now devolve upon the people of 
the State, and consequently are not in conflict with any of the provisions 
of our Constitution. Inasmuch, therefore, as the claims or moneys due 
the king for the support and maintenance of the government, whether 
derived from taxes or other sources of income, were preferred over the 
claims of others, it follows that, under the first subdivision of the provi- 
sion of the Constitution of 1777, quoted, such preference became a part 
of the comr$on law of our State, and is so continued under our present 
Constitution." 
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On the other hand, in Central Trust  Co. v. Third ilve. R. CO., 186 
Fed., 291, the Circuit Court of Appeals of the Second Clircuit, affirming 
an order of the Circuit Court of the United States for the Southern 
District of New York, said: "We regard it as settled law in this State 
that the State does not succeed as sovereign to all the prerogatives of 
the British crown, among others, the right to a preference for debts due 
it over all other creditors." This conclusion was approved by the 
Circuit Court of Appeals, Ninth Circuit, in Brown v. Am. Bonding Co.. 
210 Fed., 844. 

Courts denying the right say that it should not be sustained in our 
jurisprudence as an attribute of sovereignty; that it is in fact an attri- 
bute of a despotic government; that it is contrary to the spirit of our 
institutions; that it is antagonistic to the fundamental principles of a 
government established by the people for their protection and security; 
and that it involves questions which call for the exercise of legislative 
power as an expression of the sovereign will. 

As the doctrine under consideration springs from the ancient pre- 
rogative of the sovereign of England to prefer debts d.le the crown, it 
becomes necessary to ascertain whether the doctrine as embedded in 
the English law is a part of the common law as adopted in North Caro- 
lina; for all matters relative to its adoption in this country were left to 
the several states for determination, each state adopting such part of 
the common law as was consonant with its use and customs. 5 R. C. L., 
811 ; Van Ness v. Pacard, 2 Peters, 137, 7 Law. Ed., 374. 

I n  1715 a statute was enacted for the Province of Carolina, declaring, 
"That the laws of England are the laws of this Government, so far  as 
they are compatible with our way of living and trade" (23 State Rec- 
ords, 38, 39) ; and on 22 December, 1776, a few days after the adoption 
of the Constitution at Halifax, it was ordained that s~lch parts of the 
common law theretofore in use and not destructive of, repugnant to, or 
inconsistent with the freedom and independence of the State, not abro- 
gated, repealed, expired, or become obsolete should continue in force. 
23 State Records, 992. Substantially the same provisions were in the 
Act of 1778 (24 State Records, 162), and are now in section 970 of the 
Consolidated Statutes. 

As the earlier statutes went into effect, i t  became apparent that por- 
tions of the common law were inconsistent with the government estab- 
lished under the Constitution, and several decisions to this effect were 
rendered by the Supreme Court. B&er v. Long, 2 N. C., 1 ;  Sherrod 
v. Davis, ibid., 283; White  v .  Frost, 10 N.  C., 251; Barfield v. Combs, 
15 N.  C., 514. I n  B t n a  Co. v. Miller, szyn-a, Hoke v. Henderson, 14 
N.  C., 12, is cited as holding that sundry prerogatives ascribed to the 
king at  common law had passed to the states; and in Fidelity and Guar- 
anty Co. v. Rainey, supra, i t  is said that in Hoke v. Henderson the right 
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of the sovereign to priority of satisfaction out of the goods of the debtor 
is recognized. I n  IIolie's case the Court referred to "a string of cases 
cited to show that  the execution of the king i s  entitled to the first satis- 
faction, unless the debtor's goods be actually sold under the subject's 
process, before the sovereign's is delivered." T h e  question for decision, 
i t  mas said, was different; and while the language may be construed as 
approving the general doctrine, i t  was not only obiter, but was followed 
by the declaration that "if the subject hath sold the goods of the king's 
debtor before the sovereign sues execution. the sale is not disturbed." " 

Our research has disclosed no case in which the prerogative has been 
applied by this Court as the controlling principle of decision under facts 
similar to those appearing in the record; and as suggested in  Freeholders 
v. S fa f e  Bank, supra, the fact that  the right of preference has not been 
actually executed under such circumstances since the adoption of the 
Constitution of 1776 would seem to negative its existence in this State. 
E r e n  if the right existed, there is strong reason for holding that  upon 
appointment of the receivers the State lost its priority. ~Vatural Surety 
Co. v. Pizton, 208 Pac., 878; B f n a  Co. v. Xoore, 181 Pac., 40;  State v. 
Bank, L. R. A. (1918 A) ,  391; Freeholders v. Stafe Bank, supra. For  
the reasons given, i t  is  unnecessary to consider the latter of the two ques- 
tions presented for review. 

The  judgment is  
Affirmed. 

STACY, C. J., took no par t  in the consideration or decision of this case. 

BOARD O F  EDUCATION O F  ORANGE COUNTY v. THOMAS J .  FORREST 
AND JAMES 0'. WEBB. 

(Filed 6 April, 1927.) 

1. Statutes-Condemnation. 
The statutory authority given the county board of education to condemn 

land for school purposes is in derogation of a common-law right, and its 
terms will be strictly construcd as to the extent or limit of the power 
given. 

2. Eminent Domain - Condemnation - Appeal and Error - Schools-- 
Board of Education-Party Agmieved. 

In an action brought by a county board of education to condemn lands 
for public school purposes, where the statute has been regularly followed 
as to the procedure, and accordingly the appraisers appointed have viewed 
the lands and made a report of the amount of damages to be paid to the 
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owner: Held, the board of education does not come nithin the meaning 
of the words "party aggrieved" as contemplated by the statute, and in the 
absence of statutory provision allowing it, the board is not entitled to 
appeal to the courts on the ground of excessive damages, and the award 
so made is final. 3 C. S., 5469. 

3. SamoAppeal  and Error. 
Under the provisions of 3 C. S., 5469, relating to appeals in the proceed- 

ings for condernnation of lands by the county board of education for public 
school purposes, b~ requiring that on appeal the party aggrieved b~ the 
award of the appraisers give to the board a bond on appeal, is construed 
to apply in case of appeal only to the person or persons whose land is so 
taken. C. S., 1715-1'723, has no application to this case. 

4. Constitutional Law-Trial by Jury-Stat,utes-Legislative Powers. 
The policy for the preservation of the right to  a trial by jury provided 

for by Art. I, see. 19, of the State Constitution, respecting property rights, 
is ordinarily for the Legislature to declare. 

BROGDEN, J., having been of counsel, took no part in the consideration or 
decision of this case. 

APPEAL by plaintiff from Lyon, J., at  October Term, 1926, of ORANGE. 
Affirmed. 

T h e  facts appear sufficiently in the judgment of the court below, as 
follows : 

"This cause coming on for hearing upon a n  appeal and exceptions 
filed by the plaintiff to the award of appraisers in connection with the 
taking of a school site by the plaintiff, the court fin'-1s the following 
facts : 

"1. Tha t  upon motion of Gattis & Gattis, attorneys f l ~ r  plaintiff, duly 
made before the clerk of this court i n  accordance with a n  order of 
Hon. W. A. Devin, judge, duly signed a t  the March Term, 1926, of 
the Superior Court of Orange County, said clerk did, on 27 March, 
1926, duly appoint and designate H. J. Walker, S. T .  Latta, Jr . ,  and 
G. G. Bivins as appraisers t o  assess the  value of the lot or tract of land 
described in  the petition filed in  this cause, containing a little over one 
acre of land belonging to the defendants. 

"2. Tha t  i n  accordance with said appointment, the appraisers above 
named, to wit, H. J. Walker, G. G. Bivins, and S .  T. Latta, Jr . ,  did, on 
29 March, 1926, submit a report i n  words and figures as follows: 'After 
being notified of our appointment, we proceeded, on 29 March, 1926, to 
go upon the premises described in  the petition in  this proceeding and 
appraised the said lot a t  the sum of $925; metes and bounds of said lot 
being the same as set out in the pleadings in  this proceeding.' Said 
report was duly signed by each of the appraisers above named. 

"3. Tha t  on 30 March, 1926, the clerk of the Superio:r Court, without 
notice to either party, did in  all respects approve and confirm said 
report. 
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"4. That on 7 April, 1926, the plaintiff excepted to the report of the 
appraisers for the reasons, first, that said report gave too high a valua- 
tion, and that, second, said report did not appraise the lands as of the 
day of notice of lis pendens were filed, and from the order of the clerk 
confirming the said report, and appealed to the Superior Court at term. 

" 5 .  That on April, 1926, the plaintiff deposited with the clerk of 
the Superior Court of Orange County the amount of $925, but did at 
said time instruct said clerk to retain possession of said money until this 
matter was finally determined. That immediately upon depositing said 
money in the office of the clerk of the Superior Court, the plaintiff did 
take physical actual control of the land described in the petition, having 
same leveled over and using same for its own purposes since that time. 

"That the plaintiff in this matter is proceeding under the provisions 
and authority given by section 61 of chapter 136 of the Public Laws of 
1923, which is now section 5469 of the Consolidated Statutes of North 
Carolina, as set forth in volume 3 thereof. 

"Upon the foregoing facts found, the court being of the opinion that 
said section does not contemplate or provide for appeal by county board 
of education in cases similar to the one now under consideration, and 
that in such cases the award of the appraisers is final so far as the board 
of education is concerned, said board having the right to accept said 
appraisal, or if the same is unsatisfactory, then to not accept the land 
in question. 

"It is therefore accordingly ordered, adjudged, and decreed that the 
defendants, T.  J. Forrest and James.0. Webb, having judgment against 
the board of education of Orange County in the amount of $925, together 
with interest on said sum from 30 March, 1926, until paid, and for the 
costs of this action as taxed by the clerk." 

Gatfis & Gattis for plaintiff. 
R. 0. Everett and A. R. Graham for defendant. 

CI,ARICSON, J. ,This is a special proceedings, brought by plaintiff to 
condemn for school purposes certain lands of the defendants, under the 
provision and authority given by section 61 of chapter 136, Public Laws 
of 1923, 3 C. S., 5469. The sole question inrolved in the appeal is, 
Does the statute above, or the general law, give the right of appeal to 
the board of education from the valuation placed upon the land by the 
appraisers, or is the valuation final so far  as the board of education is 
concerned? We are of the opinion the board of education has no right 
to appeal. 

The language to be construed, upon the right of the board of educa- 
tion to appeal, is as follows: "The county board of education may 
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receive by gift or by purchase suitable sites for schoolhouses or other 
school buildings. But whenever the board is unable to obtain a suitable 
site for a school or school building by gift or purchase, the board shall 
report to the county superintendent of public instruction, who shall, 
upon five days notice to the owner or owners of the lend, apply to the 
clerk of the Superior Court of the county in which the land is situated 
for the appointment of three appraisers, who shall lay off by metes and 
bounds not more than ten acres, arid shall assess the value thereof. 
They shall make a written report of their proceedings, to be signed by 
them, or by a majority of them, to the clerk within five days of their 
appointment, who shall enter the same up011 the records of the court. 
The appraisers and officers shall serve without compensation. If the 
report is confirmed by the clerk, the chairman and the secretary of the 
board shall issue an order on the treasurer of the county school fund, 
in favor of the owiier of the land thus laid off, and uFon the payment, 
or offer of payment, of this order, the title to such land shall vest in fee 
simple in the corporation. Any person aggrieved b y  the  ac t ion  of t h e  
appraisers  m a y  appeal  t o  the S u p e r i o r  Cour t  in t e r m ,  u p o n  giv ing bond 
t o  secure t h e  board against such  costs as  m a y  be incurred o n  account  of 
t h e  appeal  no t  being prosecuted w i t h  eff'ect." 3 C.  S.,  part of sec. 5469. 

The board of education is the actor. I t  is taking private property 
for public purpose. Acts of this nature are strictly construed. 

I n  Grif j i th  v. R. R., 191 N. C., 84, at  p. 89, Brogden ,  J., in writing 
the opinion of the Court, says: "The rule is stated thus in R. R. v. 
L u m b e r  Co., 132 N .  C., 652: 'In construing statutes which are claimed 
to authorize the exercise of the power of eminent domain, a strict rather 
than liberal construction is the rule: Such statutes assume to call into 
active operation a power which, however essential to the existence of 
the Government, is a derogation of the ordinary rights clf private owner- 
ship and the control which the owner usually has of his property.' " 

Construing a statute somewhat similar, in R. R. v. Jones ,  23 N .  C., 
p. 24, Gaston,  J., said: "The mode of proceeding was intended to be 
summary, cheap, and expeditious." 

Plaintiff in its prayer says: '(Wherefore, plaintiff (board of educa- 
tion of Orange County) prays the court to appoint three disinterested 
persons as appraisers to lay off said lot by metes and bmnds and assess 
the value thereof, and that the same be declared to be the property of 
the plaintiff, and for such other relief as it may be entitled." All this 
was done on the petition of plaintiff. 

Aggrieved does not apply to the board of education, as the statute 
plainly says the person aggrieved can appeal, by giving bond to secure 
the board, clearly meaning the board of education. The statute gave 
no right to the board of education to appeal. 
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C. S., 3949 (6) .  Rules of Construction of Statutes, i n  part, is as 
follows: "The word 'person' shall extend and be applied to bodies 
politic and corporate, as well as to individuals, unless the context clearly 
shows to the contrary." We think the context clearly s h o w  to the 
contrary. 

The Const. of N. C., Art. I, see. 19, says: "In all controversies a t  
law respecting property, the ancient mode of tr ial  by jury is one of the 
best securities of the rights of the people, and ought to remain sacred and 
inviolable." The policy respecting property is for  the Legislative De- 
partment of Government, which should ever be mindful of the wisdom 
of agcs as expressed in the Constitution. 

I n  Diclcson v. Perkins, 172 N. C., p. 362, speaking to the question, i t  
is sa id :  "It is  further insisted that  the statute is invalid because no 
proper provision is made for a n  appeal on the question of damages. I f  
this be conceded as the correct interpretation of the statute, i t  is very 
generally held that, unless in violation of some express constitutional 
provision, the Legislature may make the award of appraisers final as to 
the amount of damages. R. R, v. Ely, 95 N. C., 77 ;  R .  R. v. Jones, 23 
n'. C., 24;  Ross v. Board Sup., 128 Iowa, 427; 2 Lewis Eminent Domain, 
see. 787." Hartsfielcl v. f lew Bern, 186 N. C., p. 142. 

I t  is  contended that  the clerk approved and confirmed the award of 
the appraisers ~vithout notice. I t  is always important that  notice be 
given, but in the present case i t  mas waived. Plaintiff took actual 
poss~ssion-pedis possessio-of the land from defendants, and deposited 
the amount of award with the clerk. I n  re Baker, 187 N. C., p. 287. 

The  general law under "Eminent Domain," C. S., 17151723, is  i n  no 
wise applicable. Plaintiffs' rights are controlled by authority given in 
3 C. S., 5460. The allegations in the pleadings all show the pro- 
ceedings mere instituted under and plaintiff relied on C. s., 5469, supra. 
I n  fact, C. S., 1715, refers to corporations enumerated in C. S., 1706, 
among them-(5). County boards of education, "in order to obtain a 
pure and adequate water supply for such school," etc. 

C. S., 1723, says: ". . . The  corporation, or  any person interested 
in the said land, may file exceptions to said report," and again, "Either 
party to the proceedings may appeal . . ." Nor does C. S., 1723, pro- 
vide that  a bond shall be given by a persm appealing to protect the 
board, as does C. S., 5469, supra. This case was here before-see Board 
of Education v. Forrest, 190 N. C., p. 753. 

We can find no error i n  the judgment of the court below. 
Affirmed. 

BROODEN, J., having been of counsel, took no par t  i n  the consideration 
or decision of this case. 
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STATE OF NORTH CAROLINA Es REL. GHEESE COIJNTP, ETC., v .  
NATIONAL BANK O F  SNOW HILL, RECEIVER, LT AX.. 

(Filed 13 April, 1927.) 

1. Debtor and Creditor-Contracts-Guarantor of Payment-Assignment. 
Where the parties contract to pay a particular or specified debt of 

another, it is a guaranty of payment, and assignable by the one to whom 
it has been made. 

2. S a m e B a n k s  and Banking-State Deposit-Principal and Surety- 
Indemnity Bonds-Statutes. 

Where tlie State Highway Commission has received money from a 
county to build a certain road therein, and has required from a local bank 
in which the deposit had been made a bond indemnifying it against loss, 
and after abandoning the project has transferred the fund to the county 
assigning to the latter the security of the bond : Held ,  the sureties on the 
bond are liable to the county for the loss of the funds upon the failure of 
the bank of deposit, or of its successor bank, after its reorganization, that 
had assumed its liabilities. 

3. Contracts-Indemnity Bonds-Courts-Intent - Interpretation -Ex- 
pression of the Parties. 

The interpretation of a bond of indemnity reciting the purpose for which 
it was taken will ordinarily be given controlling significance by the Court 
in construing the intent of the parties thereto. 

A demurrer to the evidence will not be sustained if it iir sufficient under 
a liberal construction to sustain the plaintiff's action. C .  13.. 535. 

APPEAL by individual defendants from Nunn, J., a t  zhambers, New 
Bern, N.  C., 27 December, 1926. F rom GREENE. 

Civil action to recover a deposit of $300,000, and to hold the defendants 
liable for the payment thereof, first, by reason of the official bond, in the 
penal sum of $25,000, given by the financial agent of Greene County 
with the Fidelity and Deposit Company of Maryland as  surety thereon, 
and, second, because of the following terms vontained in a surety bond, 
given for the full amount of said deposit and duly signed by the indi- 
vidual defendants, appellants herein : 

"The condition of this bond is  such that, whereas the North Carolina 
State Highway Commission has on deposit in the First  National Bank 
of Snow Hill,  North Carolina, the sum of three hundred thousand dol- 
lars ($300,000)) and we, the undersigned, jointly and severally under- 
take, promise, and agree to save harmless, in all respects, the Nor th  
Carolina State Highway Commission, because and on account of any 
deposit that  has been, is  now on deposit, or niay hereafter be made with 
the Fi rs t  National Bank of Snow Hill,  North Carolina, and we hereby 
guarantee unto the said North Carolina State Highway Cfommission the 
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payment, upon demand, of any funds of the North Carolina State High- 
way Commission now deposited in the First  National Bank of Snow 
Hill,  North Carolina, or  that  may hereafter be deposited therein by the 
North Carolina State Highway Commission, or any authorized officer 
thereof, i t  being the purpose and intention of the undersigned, by these 
presents, to bind ourselres, and each of them jointly and severally, to the 
payment of any funds now on deposit, or that  may hereafter be put on 
deposit in the First  National Bank of Snow Hill,  North Carolina, by the 
North Carolina State Highway Commissio~i." 

The  facts are that  on 29 November, 1922, thc commissioners of Greene 
County placed to the credit of the State Highway Commission, in the 
First  National Bank of Snow Hill,  the sum of $300,000, to be used in 
the construction of certain roads in  said county. .t month later, as 
appears from the date of the bond, the State Highway Commission 
caused the said First  National Rank of Snow Hi l l  to have prepared 
and executed the bond aforesaid, and delivered to it as a protection 
against loss on account of or  by reason of said deposit. 

L a t ~ r ,  the First  National Bank of Snow Hill,  by action of its directors, 
went out of business, and the Rank of Greene mas organized arid took 
over all of its assets and assumed all of its liabilities. 

I n  July,  1925, the State Highway Commission and the county of 
Greene entered into an agreement whereby the State Highway Commis- 
sion was relieved of its obligation to build said roads as aforesaid, and 
the commission thereupon returned or transferred and assigned to the 
county of Greene the deposit aborr  mcntioiied, antl, a t  the same time, by 
written memorandum, duly transferred and assigned to the county of 
Greene the bond executed by the individual defendants as a protection 
against loss on account of or by reason of said deposit as aforesaid. 
I n  August following, the county made demand upon the Bank of Greene, 
successor to the First  National Bank, for the said deposit, and accrued 
interest thereon, but the bank failed and refused to make payment. 
This  suit is to enforce collection. 

I t  is further alleged that  thcl Ballk of Greerle is utterly in.;olrent; 
that the First  National Bank of Snow Hill  no longer exists; and that  
the directors of the Bank of Greene "are all, or  in large part, the same 
as the sureties on the ~pec ia l  bond hereinbefore set forth," etc. 

F rom a judgment sustaining the demurrer interposed by the Fidelity 
and Deposit Company of Maryland (presumably ore  tenus, as the record 
discIoses no written demurrer by said defendant, though reference is 
made in the judgment to "the demurrer of the Fidelity and Deposit 
Company of Maryland herein filed"), and overruling the written de- 
murrer filed by the individual defendants, the said individual defendants 
appeal, assigning error. 
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J. A. Albritton, Albion Dunn, and Cowper, Whitalcer & Allen for 
plaintiffs. 

J. Paul  Frizzelle and L. I. Moore for defendants. 

STACY, C. J . ,  after stating the case: The answer to the question 
raised by the demurrer of the individual defendants depends upon 
whether the bond signed by them is one of strict suretyship, specially 
limited to the State Highway Commission, and therefore nonassignable, 
or whether it is a general guaranty of payment, assignable with the 
transfer of the deposit it was given to secure. 

We concur in the view taken by the trial court, that the bond in ques- 
tion partakes of the nature of a general guaranty of payment, and is 
assignable with the debt it was given to secure. 2 R. C. L., 593-601; 
Trust  Po. v. Construction Po., 191 S. C., p. 667. For present purposes, it 
is sufficient to say that a guaranty of payment is an absolute or uncondi- 
tional promise to pay some particular debt, if not paid by the principal 
debtor at maturity (Jonas v. Ashford, 79 K. C., 173)) and i t  is generally 
held that such a guaranty is assignable and enforcealde by the same 
persons who are entitled to enforce the principal obligation, which it is 
given to secure. 25 C. J . ,  950; 5 C. J., 945; Sykes v. Ezerett, 167 N. C., 
p. 605; Bank v. Libbey, 101 Wis., 193; E1lszuorth v. Harmon, 101 Ill., 
274; Claflin v. Ostrom, 54 W. Y., 581; Stillman v. Nortizrup, 109 N. Y., 
475; Everson v. Gere, 122 N. Y., 290; Lane a. Duchas, 73 Wis., 655; 
Xirnball Co. v. Mellon, 80 Wis., 143. 

Speaking of the distinction between a guaranty of payment and a 
guaranty of collection in Cowan v. Roberts, 134 N. C., 415, Walker, J., 
delivering the opinion of the Court, said: "A guaranty is a promise to 
answer for the payment of some debt, or the performance of some duty, 
in case of the failure of another person who is himself in  the first 
instance liable to such payment or performance. Carpenter v. Wall, 20 
N. C., 279. There is a well-defined distinction between a guaranty of 
payment and a guaranty for the collection of a debt, the former being 
an absolute promise to pay the debt at  maturity, if not paid by the 
principal debtor, when the guarantee may bring an action at once against 
the guarantor, and the latter being a promise to pay the debt upon 
condition that the guarantee diligently prosecuted the orincipal debtor 
for the recovery of the debt, without success. Jones v. Ashford, 79 
N. C., 172; Jenkins v. Wilkinson, 107 N. C., 707; 22 An?. St., 911." 

I t  would seem that the conversion of the First National Bank of Snow 
Hill into the Bank of Greene, viewing the allegations of the complaint 
in this respect as true, did not destroy or affect the guaranty of the 
individual defendants so far as their liability had become fixed at  the 
time when the First National Bank of Snow Hill gave up its charter 
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under the national law and assumed the status of a State bank under 
the Sta te  lam. C i t y  S a t .  Bank of Poughkeepsie v. Phelps, 86 N. Y., 
484; First Soc. X .  E. Clzurch v. Brownell, 6 Hun., 464. 

I t  will be observed that  in the latter part of the "condition" of the 
bond, as above set out, the partics themselves undertake to place an 
interpretation upon its meaning, "it being the purpose and intent of the 
undersigned, by these presents, to bind ourselves, and each of them 
joiutly and severally to the payment of any funds now on d~pos i t ,  or 
that  may hereafter be put on deposit in the First  Sa t ional  Bank of S11on- 
Hil l ,  S o r t h  Carolina, by the S o A  Carolina IIighway Comnlission," 
nhich would seem to i n ~ p o r t  ni thout rlouht a gmcral  guaranty of pay- 
ment, and it is the general rule of construction that  where, from the 
language en~ployed in a contract, a question of doubtful meaning arises, 
and i t  appears that  the parties thenlselves ha re  interpreted their con- 
tract, practically or otherwise, the court? will ordinarily follow surh 
interpretation, for i t  is to be presumed that the parties to a contract 
know best what was nleant by its terms, and are least liable to be mis- 
taken as to its purpose and intent. Il'earn v. R. B., 191 X. C., p. 580; 
Lewis v. S u n n ,  180 S. C., 164; Guy 21. Bullartl, 178 N .  C., 228; Plumh- 
ing Co. v. Ilall, 136 N. C., 530; 2 Williston on Contracts, sec. 623; 13  
C. J. ,  5-16; 6 R. C. L., 832. 

The  liability of the individual defendants, we apprehend, is not 
affected by the fact that  the bond in suit was not signed by the principal, 
though this question v a s  not debated on the argument, nor is it  discussed 
in the briefs. Clark v. Banli of IIennessey, 1-1 Okla., 572; 2 Ann. Cas., 
319, and note. See, also, Notes : 22 Ann. Cas., 1014; Ann. Cas. 1917 C, 
1073. 

We forcgo any further discussion of the case, as it is here on demurrer, 
and the defendants have not yet answered. They may plead, for aught 
we knon., that  the bond in suit was intended to be personal to the State 
Highway Commission, and ask for a reformation in  its terms. Stillman 
v. Xorfhrzip, 109 N: Y., 473. Furtherinore, when the language of an  
instrument is ambiguous and does not furnish conclusive evidence of its 
meaning, the courts are permitted to look a t  all the circumstances of the 
case and arrive a t  the intention of the parties from these sources of 
information. Evansville S a f .  Rank z'. Xaufmann,. 93 N. Y., 273. Bu t  
when a case is presented on demurrer, we are required by the statute, 
C. S., 535, to construe the complaint liberally, "vith a view to substan- 
tial justice between the parties," and in  enforcing this provision we have 
adopted the rule "that if in any portion of it or to any extent i t  presents 
facts sufficient to constitute a cause of action, 'or if facts sufficient for  
that  purpose can be fair ly gathered from it, the pleading will stand, 
however inartificially i t  may have been drawn or however uncertain, 
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defective and redundant may  be i ts  statements, for, contrary to the  
common-law rule, every reasonable intendment and pre3umption must 
be made in favor of the pleader." Dizon v. Green, 178 N .  C., p. 209. 
See, also, Lee v. l'hornton, 171 N. C., 209; Renn v. R. R, 170 N. C., 128; 
Brewer v. Wynne, 154 N .  C., 467; Ulackrnore v. Winders, 144 N. C., 212. 

It follows, therefore, from what is  said above, that  the demurrer 
interposed by the appealing defendants was properly overruled. Mudge 
v. Varner, 146 T(T. C., 147; Vood~ees v. Porter, 134 N .  C., 591; Jenkins 
v. I.T'ilkinson, 107 N. C., 707. 

Affirmed. 

PAGE T R U S T  COMPANY v. AJIERICAN A'ATIONAL BASK ET nr.. 

(Filed 13 April, 1027.) 

Evidence-DemurrercEquity-Reformation of Instruments - Cross-Ac- 
tion-Defenses. 

Where equity is sought to remove a cloud upon title to lands by those 
claiming the reformation of their conveyance into a deed conveying n fee 
simple absolute title by reason of judgmknt liens against the former owner 
obtained subsequent to the registration of the plaintiff's deed, and the 
defendants, the judgment creditors, set up a cross-action asking atfirmatire 
relief on the grounds of fraud against their rights, and therefore no title 
had passed to the plaintiff, with evidence to support their allegations, 
plaintiff's demurrer to the defendant's evidence admits every material 
fact reasonably to be inferred therefrom, and the validity of the plaintiff's 
title being directly involved, the plaintiff's demurrer thus intwposed is 
bad, and is properly denied. 

STACY, C. J., not sitting. 

CIVIL ACTION, tried before Bond, J . ,  a t  Spr ing  Term, 1927, of NEW 
HANOVER. 

I t  was alleged in  the complaint that  on 31 December, 1919, William 
H. Duls and wife conveyed the land in controversy to J. C. Rourk, 
trustee. This  deed was duly recorded. J. (2. Rourk, trustee, conveyed 
the land to W. H. Sanders, trustee, by deed dated 12 March, 1923, and 
duly recorded. W. H. Sanders, trustee, conveyed the land to plaintiff, 
Page Trust  Company, by deed dated 10  Norember, 1936, and duly 
recorded. 

Paragraph six of the complaint is as follows: "That the plaintiff is  
informed and believes, ,and upon such information and belief alleges 
that  the said J. C. Rourk, trustee, i n  taking title to the said lands and 
premises described in  the said deed from William H. Duls and wife, 
Theresa Marshall Duls, took said lands, and all of them, . . . as trustee 
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for the said J. C. Rourk and Thomas E. Cooper, and for no other person, 
firm, corporation, or individual." 

Plaintiff further alleged "that when the said J. C. Rourk, trustee, 
conveyed the lands and premises described in the third article of this 
complaint to TV. H. Sanders, trustee, by deed dated 12 March, 1923, that  
he was requested, directed, and instructed so to do by the said Thomas E. 
Cooper and the said J. C. Rourk, cesfui  que trustents, and that  their 
failure to join ill the execution of said deed with the said J. C. Rourk, 
trustee, together with their wires, was an  inadvertence and oversight, 
and contrary to their firm intention and purpose so to do;  that  the said 
J. C. Rourk, trustee, and the said defendants, Thomas E. Cooper and 
J. C. Rourk, intended to convey the lands and premises in fee simple, 
including erery interest therein, to the said W. H. Sanders, trustee; 
that  said lands and premises were conveyed by said J. C. Rourk, trustee, 
to said W. H. Sanders, trustee, for a valuable consideration, i t  b ~ i n g  the 
purpose of said J. C. Rourk, trustee, to vest in the said W. 11. Sanders, 
trustee, the legal and equitable title to the same, pursuant to the author- 
i ty  vested in him a i d  in  accordance with the directions of his cestui que 
f rus tmfs . "  

Plaintiff further alleged that  th'e defendant American National Bank. 
L, 

and a number of other creditors, were judgment creditors of Thomas E. 
Cooper and J. C. Rourk, "having acquired judgments since the date aud 
registration of the deed from Joseph C. Rourk, trustee, to TV. H. Sanders, 
trustee, aforesaid." Plaintiff further alleged that  these judgments 
constituted a cloud upon its title, and prayed that  a decree be entered 
removing said cloud upon its title, and declaring the plaintiff to be the 
owner in fee simple of the lands described, and that  said Thomas E. 
Cooper and J. C. Rourk and wife, and all of said judgment creditors, 
be forever barred from asserting any right or title whatsoever in the 
land. 

The American National Bank filed an  answer, alleging in substance: 
(1 )  Tha t  Thomas E. Cooper and J. C. Rourk are still the owners of said 
property, and have never conveyed the same; (2 )  that  the conveyance 
from W. H. Sanders, trustee, to the plaintiff was not a genuine convey- 
ance in  law and equity, and that  no legal or equitable title passed from 
said J. C. Rourk, trustee, to Sanders, trustee, or from ~ a n i e r s ,  trustee, 
to plaintiff. 

The  Citizens Bank and Trust  Company, another judgment creditor, 
filed a n  answer, alleging in substance: (1) That  the conveyance from 
J. C. Rourk, trustee, to W. H. Sanders, trustee, was without considera- 
tion, and "for the purpose of securing the payment of past-due debt in 
fraud of other creditors of said Thomas E. Cooper and J. C. Rourk;  
(2)  that  there was no misunderstanding, inadvertence, oversight, or  
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mistake in the execution of said deed, and that  the judgment taken by i t  
against Cooper and Rourk mas for indebtedness past dus and owing a t  
tlie time of the execution of the deed from Rourk, trustee, to Sanders, 
trustee; ( 0 )  tliat both Rourk and Cooper were insolvent, and that  the 
land in controversy was the only avaiIabIe assets; (4) tha t  the plaintiff 
i n  this action acquired title to said land from Sanders, trustee, with 
full kiio~vledge of all tlie facts and circumstances. 

Thereupon the judgineiit creditors prayed that  the d e d  from Rourk, 
truster, to Sanders, trustee, be set aside, and that  Rourk and Cooper be 
adjudged to be the owners of the land. 

Thc  plaintiff filed d ~ m u r r e r s  to the further defense set u p  by the 
judgrnc~it creditors, Aln~er ican  National Bank and Citizens Bank and 
Trust  Company. The demurrers asserted that the judgment creditors 
wm. ncitlicr the onncrs of a legal nor equitable estate or interest in the 
lands in controvcrsp, and that  thcir further defense coiistituted a col- 
lateral attack upon the deed. The tr ial  judge overruled the demurrers 
and refused to strilic out the further defense and cross-tlills asserted by 
the jutlgment creditors, and the plaintiff appealed. 

J o s e p h  W .  L i t t l e  for  p la in t i f j .  
I,. J .  Po i s son  a n d  N o ~ - u m n  C .  S h e p u r d  for. d e f e n d a n t s .  
Gmmcff  11. Bel lunzy  i n  Oe1~alf of dmericxn S a f i o n a l  B a n k  of Rich- 

m o n d ,  T'n. 

Brtoc:n~s, J. The gist of the action instituted by plaintiff is to reform 
thc t l t d  in rontroversy to remove the lien of the dockcted judgments, 
wliicli i t  allcges constitutes a cloud upon the titlc. 

Tlic, judgment creditors allcgc as a defense to said action, and as a 
basis for  affirmative relief, that the deed froni Rourk, trustee, to Sanders 
was (wcuted  without consideration and in  fraud of creditors, and that, 
as a matter of fact, the land in controversy still belong:; to Thomas E .  
Cooper and J. C. Rourk, who are insolvent, and that this parcel of larid 
constitutrs the only al-ailable assets owned by said insolv~nts.  

Tho demulwrs to the cross-action of defendant admit the t ru th  of said 
allegations. I t  has been repeatedly held by this Court tliat "a demurrer 
to an  action admits as true e w r g  material fact alleged in the answer to 
the same extent and u-it11 the eanie force as :2 demurrer to a complaint." 
l 'r trst  Po .  I - .  I l ' i l s ~ n .  1P2 S. C., 168 ;  R e a l  1Sstate C o .  7%. F o w l e r ,  191 
=\'. C., 616. 

Therefore, assuming these allegations to be true, the defendant would 
liare the right to have the land in controversy subjected to the payment 
of their judgments in accordance with law. X u r c h i s o n  v. W i l l i a m s ,  71 
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X. C., 135; B r y a n  v. Durn, 120 N.  C., 36;  E a t o n  v. Doub, 190 N. C., 
14 ;  Farrou v. Ins. Co., 192 N.  C., 148. 

Moreover, the cross-bill of defendant d'oes not constitute a collateral 
attack upon the deed. I n  defining a "direct proceeding," in Houser v. 
Bonsai, 149 N.  C., p. 57, H o k e ,  J., sa id :  "That under our present sys- 
tem, where courts are empowered to administer full relief in one and the 
same action, when all the parties to be affected by the decree are before 
the court, and a judgment is  set u p  in bar and directly assailed in the 
proceedillg for fraud, this is a direct and proper proceeding to determine 
i ts  ralidity." 

So, in this case the plaintiff comes into a court of equity alleging 
that  his (Ired i s  defectire, and praying for equitable relief for the pur- 
pose of reforming it, i n  order to remow a cloud upon the title. There- 
upon, in the same action, the defendant asserts that  the deed was giren 
witliout consideration and in fraud of creditors, the plaintiff having 
notice thereof. 

We are of the opinion that  this is not a collateral attack upon the deed 
and that  the demurrers were properly overruled. 

dffirmrd. 

STACY, C. J., not sitting. 

L I B E R T Y  CH,4IR COJIPAKY r. TV. S. C R A W F O R D  ET AT. 

(Filed 13 April, 1927.) 

Evidence-Letters-Carbon Copies. 
Unsigned carbon copies of letters are incompetent evidence of their 

contents without identification as to the person against whose interest on  
the trial they are sought to be introduced. The general requirements ac: 
to the competency of letters aq evidence, when mailed, the identification of 
the writer, their mailing and receipt, notice to produce, etc., stated by 
BROGDEN, J. 

CIVIL ACTION, tried before Daniels, J., a t  November Term. 1926, of 
L l ~ ~ ~ ~ ~ ~ ~ ~ .  

The  plaintiff instituted an  action against the defendants to recover the 
sum of $1,003 upon a n  open account and upon notes executed by the 
defendants to the plaintiff. The  defendants admitted the execution of 
the notes, but set u p  a counterclainl for damages for breach of contract. 
T h e  case was tried in  the county court of Alamance, and judgment 
rendered for the plaintiff. 
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The defendants assigned certain errors, growing out of the trial in the 
county court, and these assignments of error were heard by Daniels, J., 
at the November Term of the Superior Court. Judge Daniels sustained 
exceptions one, five, and six filed by the defendants, and awarded a new 
trial, remanding the case to the county court for such purpose. 

From the order of the Superior Court, the plaintiff appealed. 

Carroll & Carroll for plaintiff. 
Xo  counsel for defendants. 

BROGDEN, J. Are unsigned carbon copies of letters admissible in 
evidence ? 

The record discloses that in the trial court nine unsigned carbon copies 
of letters were introduced in evidence, purporting to be written by the 
plaintiff to the defendants. The trial court, over the objection of the 
defendants, admitted the letters in evidence, and upon hearing said 
objection before Judge Daniels, he sustained defendants' objection and 
awarded a new trial upon the ground that said evidence was incompetent. 

The courts have established certain fundamental principles regulating 
the introduction of letters, and copies thereof. Some of the controlling 
principles declared by this Court are : 

(1) When a letter is properly addressed, with the required postage 
thereon, and properly placed in the mail, it is presumed that it was 
received by the person to whom it was addressed. Beard v. R.  R.,  143 
N. C., 137; Mahoney v. Osborne, 189 IS. C., 445. 

(2) When the writing is in the possession of the adverse party, who 
refuses to produce it, secondary evidence of its contents may be given, 
even when the contents are directly in issue. S. v. Wilkerson, 98  N. C., 
696; Pollock v. 'lYilcox, 68 N.  C., 47; Nahoney v. Osbome, 189 N. C., 
445. 

(3) I f  the writing is in the possession of the adverse party, notice to 
produce it must be given to authorize the introduction of secondary 
evidence thereof. Nicholson v.  Hilliard, 6 N. C., 270; Overman v. 
Clemrnons, 19 N. C., 185; Robards v. XcLean, 30 h'. C., 522; Ivey v. 
Cotton Mills, 143 N. C., 189. 

(4) I f  a letter has been received and lost, par01 evidence of its con- 
tents is admissible, provided the party offering the contents can show 
affirmatively to the satisfaction of the court the loss thereof, proper and 
sufficient search therefor, and the existence of all such facts as are neces- 
sary to make secondary evidence competent. Gillis v. R .  R., 108 N. C., 
444; Avery v. Stewart, 134 N. C., 287; Mitchell v. Garrcltt, 140 N. C., 
397; Greene v. Grocery Co., 159 N. C., 121; Bank v. Brickhouse, 
ante, 231. 



N. C.] S P R I N G  TERM,  1927. 533 

CHAIR Co. v. CRAWFORD. 

(5 )  Reasonable and timely notice to produce letters must be given the 
adverse party. Scrnzons v. Al len,  184 N. C., 127; X a h o n e y  v. Osbome,  
189 N. C., 445. 

(6 )  A letter received in  due course of mail, purporting to be written 
by a person in answer to a letter proved to hare  been sent him, is prima 
facie genuine, and is admissible in  evidence without proof of the hand- 
writing, or further proof of its authenticity. Echerd v. Viele ,  164 
N. C., 122. 

(7 )  While the presumption is that  a n  addressee receives a letter that 
is properly addressed, stamped and mailed, yet the receipt of a letter 
purporting to be signed by a person is no evidence that i t  mas written 
by such person. Beard c. R. R., 143 N. C., 136; A r n d t  v. Ins .  Co., 176 
K. C., 652. 

(8) ,4 letter is not admissible in evidence until satisfactory proof has 
first been made of its authenticity. A m d f  71. Ins .  CO., 176 N.  C., 632; 
B u n k  v. Brickhouse, ante, 231. 

(9 )  I f  a person admits that a copy shown him is a correct transcript 
of the original, then, as against him, i t  should be admissible in  eridence. 
Beard v. R. R., 143 N. C., 136. 

(10) Carbon copies of letters made a t  the same time and by the same 
mechanical operation as the original are  considered as duplicate origi- 
nals, and are therefore admissible in  evidence without notice to produce 
the original. Gravel Po. v. Casualty Co., 191 N. C., 313; H c L e n d o n  
v.  Ebbs,  173 N. C., 603; Beard v .  R. R., 143 N. C., 136. I t  has also been 
held that a letter-press copy is a duplicate original. 

The carbon copies of the letters offered in  evidence by the plaintiff 
were unsigned, and there was no evidence that they were made a t  the 
same time or by the same mechanical operation as the originals, or that  
the originals had been properly mailed, stamped and addressed to the 
defendants, or that they had received them, and there mas no notice to 
the defendants to produce the originals. The  only evidence of identifi- 
cation was the following statement of a witness for the plaintiff: "This 
correspondence is letters from me and from Crawford and Straughn in  
regard to this matter." 

We are of the opinion, and so hold, that the evidence of identification 
of the carbon copies n7as not sufficient, and that  Judge Daniels was 
correct in sustaining the objection of defendants to their introduction 
in  evidence. 

Affirmed. 
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NEW BERK TIRE COMPANY v. KIRKMAN & COBB.. INC.. AND B. TV. 

(Filed 13 April, 1927.) 

Corporations-Issuance of Shares of Stock for an Existing Business- 
Shareholders-Individual Liability. 

In the absence of fraud, the determiuation of the board of directors as 
to the value of the business of a partnership to the partners of which 
shares of stock had been issued therefor, is conclusive, in an action to 
enforce individual liability against the partners upon the qround that the 
assets were of insufficient value to purchase the shares of stock. 

Sam-Burden of Proof. 
The burden of proof is upon the partners to show that the partnership 

business given for the shares of stock issued by a corpor:ition formed to 
take it over, was a sufficient consideration for the transaction. 

APPEAL by plaintiff from Sinclair, J., at October Term, 1926, of 
C R A ~ E X .  No error. 

Upon the verdict rendered upon the trial of this action, plaintiff is 
entitled to recover of defendant, Kirkman R. Cobb, Inc., a corporation 
organized and doing business under the laws of the State of North 
Carolina, the sum of $354, with interest from 2 December, 1923. 

The liability of the individual defendants, stockholders in said corpo- 
ration, to plaintiff for said sum was determined by the answer of the 
jury to the eighth issue, which was as follows: 

"8. Did the defendants, individuals, pay into the defendant company 
eight thousand dollars in money, or money's worth, at the time of the 
incorporation ? Answer : 'Yes.' " 

From judgment that plaintiff recover of the corporation the sum of 
$354, with interest from 2 December, 1923, and that the individual 
defendants go without day and recover of plaintiff their costs, to be 
taxed by the clerk, plaintiff appealed to the Supreme Court, assigning 
as error the instruction of the court to the jury with respect to the 
eighth issue. 

Guion d? Guion f o r  plaintiff. 
Ward & Ward f o r  defendants. 

CONNOR, J. For  about one year prior to January, 1923, the individ- 
ual defendants in this action were engaged in the business of buying 
and selling automobiles at  Greensboro, N. C., as partners, under the 
firm name of Kirkman 8: Cobb. Upon the formation of said partner- 
ship, in February, 1922, each of the four partners had paid in, as his 
contribution to the capital of said partnership, the sun1 of $1,000 in 
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cash. The  business conducted by the partnership was successful. An  
inventory taken in  December, 1922, showed that  a t  that  time its assets 
exceeded its liabilities by something more than $8,000. 

I n  January,  1923, a corporation was organized pursuant to a certifi- 
cate of incorporation issued by the Secretary of State of Nor th  Carolina. 
The  name of tliis corporation was Kirkman & Cobb, Inc. ;  its capital 
stock \\-as subscribed for by thc individual defendants herein, each 
defendant subscribing for 20 shares, of the par value of $2,000. The  
corporation was organized for the purpose of taking over the business 
of tho partnership. 

A l t  the first meeting of the stockholders of the corporation, a resolution 
mas adopted, and entered upon the rniriutes of the meeting, authorizing 
the directors to accept the offer of the partnership to &ll i ts  assets, 
including its good mill, to the corporation for $8,000, the purchase price 
to be paid for in stock. This  resolution recites that  the assets of the 
partnership had been appraised as worth $8,000. 

Pursunnt to said resolution, the directors, a t  their first niecting, 
accepted the said offer of the partnership, arid authorized, empowered, 
and directed the president and secretary and treasurer of said corpora- 
tion to deliwr to each of tlie partners a certificate for 20 shares of the 
ca1)ital stock of said cornoration. Tlicse certificates were thereafter 
issued; the corporation thus acquired all the assets of the partnership, 
paying therefor tlie sum of $8,000, by ccrtificates of stock, aggregating 
thc sum of $8,000. 

T<irkman & Cobh, Inc., was iiot successful in the conduct of its busi- 
ness as a dealer in automobiles; it  lost money, and ceased to do business 
during January ,  1024. Both transactions upon ~vhich  plaintiff recov- 
e r d  in tliis action occurred after the organization of the corporation. 

Vpon the eighth issue, the court instructed the jury that  the burden 
n-as upon defendants to show that  the property which they sold and 
dtxliwred to the corporation, i n  exchange for its stock, was worth the 
sum of $8,000, the par value of the stock subscribed for by tlwin; that  
u ~ ~ d e r  thc proxisions of tlie statute the judgment of the directors of the 
corporation as to the value of the property purchased by the corpora- 
tion and paid for by its stock TI-as final and conclusive, in the absence 
of actual fraud.  

The  court further instructed the jury that  there was no evidence of 
actual fraud,  and that  if they found the facts to be as shown by all the 
evidence, they would answer the eighth issue "Yes." - 

Plaintiff's assignment of error, based upon his exception to this 
instruction, cannot be sustained. I f  the jury should find from all the 
evidence that  the directors, a t  the time they accepted the offer of the 
partnership to sell the corporation its assets in exchange for its stock of 



536 I N  THE SUPREME COURT.  [ I93  

the par value of $8,000, found that  the assets were worth the sum of 
$8,000, then the judgment of the directors, as to the value of the assets, 
is final and conclusive. This  evidence, offered by defendants by virtue 
of the statute, required an affirmative answer to the issue, unless there 
was evidence from which the jury could find actual fraud in  the trans- 
action. We concur with the court that  there was no evidence from 
which the jury could find that  there was actual fraud.  

I n  Goodman v.  whit^, 174 IT. C., 399, Brown, J., says: "The burden 
of proof upon a plea of payment is on the one pleading i t ,  the defendant 
in this case. H e  admits that  the stock was not paid for in money, but 
in property. H e  must therefore establish that  the property was taken 
in payment a t  its true value; and further, that  such value was approved 
by the board of directors, acting independently in the interest of the 
corporation, w h s e  judgment is conclusive, except i n  ca* of fraud." 

I n  Gover v. Malever, 187 N. C., 774. i t  is said in  the opinion of the 
Court:  "I t  will be observed that  the statute gives to the defendant's 
evidence, when his case is brought within its terms, as i t  is  here, an 
arbitrary and artificial weight, making the judgment of the directors as 
to the value of the property, etc., conclusiw~ in the absence of fraud. 
Hence, in the absence of any evidence tending to shon fraud in the 
transaction, there would be no mooted question for the jury." 

The instruction of the court is  well supported by authoritative deci- 
sions of this Court, construing and applying (1. S., 1157, and C. S., 1158. 
Gover v. Malever, 187 N. C., 774; Goodman, v. Whife ,  1'74 K. C., 399; 
TVl~if lock v. Alexander, 160 N. C., 465. 

,4ny corporation organized under the laws of this State may purchase 
property necessary for its business and pay for said property by stock 
issued to the amount of the value of the property. The  stock so issued 
is  full-paid stock; i t  is not liable to any further call, nor is the owner 
thereof liable for any further payment. I n  the absence of actual fraud, 
the judgment of the directors as to the value of the property so pur- 
chased and paid for is conclusive. ,4 stockholder who has sold and 
delivered his property to a corporation in  exchange for its stock is  
protected from demands for further payments on account of such stock 
when he  shows that  his property was accepted by the corporation in  
payment for his stock a t  a valuation determined by the board of direc- 
tors. H e  forfeits this protection only when actual fraud in  the trans- 
action is  shown by one who alleges that  he has not paid for his stock in  
money, or  money's worth. 

The  judgment herein is affirmed. We find 
N o  error. 
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IT. W. CHRISTIAS ET AL. v. W. F. CARTER, JR. ,  EXECUTOR, ET AL. 

(Filed 13 April, 1927.) 

Parent and Child-Wills-After-born Child-Statutes. 
The beneficent provisions of C. S., 41G9, providing for a child born after 

the execution of the will of the father, whe~l the father has faikd to do  so, 
is not affected by the presumptive knowledge of the father, from the 
condition of his wife, that at the time he made the will he must have 
anticipated the birth, but upon the fact that the child was born thereafter. 

APPEAL by defendants from F i d e y ,  J., at  February Term, 1927, of 
SURRY. 

Controversy without action. The substance of the agreed facts is  as 
follows : 

I. J. E. Carter and Anne Fulton were married on 4 October, 1922. 
2. J. E. Carter died in  Surry  County on 11 May, 1923, leaving a will, 

dated 1 February, 1923, in which he devised all his property to his  wife, 
appointing W. F. Carter, J r . ,  his executor. 

3. When the will was made his wife was enceinte, but neither he nor 
she knew her condition, and the child was born on 23 September, 1923. 

4. W. F. Carter, J r . ,  as executor of the estate of the deceased, and 
Anne Fulton Carter, executed and delivered to the plaintiffs a deed for 
lots 54 and 5 5  of Fairr iew Heights, which Jwre a part  of the testator's 
estate. 

Judge Finley was of opinion that  the deed is  invalid as to the interest 
of the posthumous child, and that  the child is entitled to such part  of 
the estate of her father as she would have been entitled to if he had died 
intestate. I t  mas so adjudged, and the defendants excepted and ap- 
pealed. Affirmed. 

Carter & Carter for appellants. 

A D A ~  J. The will was executed 1 February, 1923 ; the testator died 
11 May, 1923; Anne Hollingsworth Carter, his only child, was born 
23 September, 1923. The statute provides that  children born after the 
making of the parent's will, and whose parent shall die without making 
any provision for them, shall be entitled to such share and proportion 
of the parent's estate as if he or she had died intestate. C. S., 4169. 
Th i s  statute, and the decisions construing it,  must control i n  the disposi- 
tion of the present appeal. Sorrel1 c. Sorrell, ante, 439; Sicholson 
v. Nicholson, 190 N. C., 122; Howe v. Hqnd, 180 N.  C., 103; Flanner 
v. Flanner, 160 N. C., 126. I n  Howe's case, Mrs. Howe devised the land 
to her husband; the will was executed before the birth of the children; 
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the husband conveged the land, and the children recovered i t  after the 
purchaser had been in  possession for ten years 

The appellants do not claim that  provision x-as made for the after- 
born child, as  in Raulls I . .  Ins. Po., 189 S. C., 368, or thai, the child was 
excluded by the terms of the will, as i n  l'homason v. Julian, 133 3. C., 
300, but they contend that the statute has no application to tlie present 
case because the testator had no knowledge oE his wife's condition. T o  
sustain this position, they cite as authority Flanner v. Flanner, supra, to 
the effcct that  the law was intended to apply only ~vheri the omission 
to provide for a n  after-born child resulted from inadvertellce or mistake; 
but this, we apprehend, does not necessarily imply the parent's actual 
knon-ledge that the child is in esse. At conimon lam-, !he subsequent 
birth of a child did not work a revocation of the parent5  will; but the  
civil law adopted and applied a different rule, which apparently was 
bnsctl upon tlie presumetl oversight or inadvertence of the parent in 
providing for an  existing or a contingent situation. I t  has been sug- 
gested that  the object of the l a x  is to secure the moral influence of hav- 
ing bcforc tllc nlintl of the tcstator a contingent event so momentous as 
thc birth of a child. Ellis v. Daden ,  I1 L. R. A. (Ga.), 51; Annotation, 
An. Cas., 1913 D, 1315. I t  is the subsequent birth, not the father's 
knowledge, which effects the part ial  revocation. Accordingly, i t  has 
been said by the Court, Cliicf Justice Ruf in  delivering the opinion: 
"When it happens that  a will is made by a parent who did not contem- 
plate the birth of a child subsequently, and in consequenc2e of that  gave 
away all of his estate to his other children, or to other pl3rsons, thereby 
leaving an  after-born child destitute, the lam interposes this provision 
beneficially as supplying that  which it presumes the parent must have 
intendctl to make and mould have made after the birth of' the child had 
not death surprised him, or a mistake as to the effect of his will, or an  
unaccountable supineness prevented him from making the alteration 
dictated by natural  affection." Jleares v. Meares, 26  N .  C!., 192. 

The  judgment is 
Affirmed. 

MATTIE H. MOORE v. LAFAYETTE LIFE INSURANCE COi\IPAZJP. 

(Filed 13 April, 1927.) 

Evidence-Nonsuit-Questions for Jury-Insurance, Life - Payment of 
Premiums. 

Where there is a provision in a policy of industrial insurance that tlie 
policy would be "in benefit" only upon the payment at a certain time 
weekly of a specified amount, and there is some evidence from which the 
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jury may reasonably infer that this condition had been complied with by 
the insured, the issue should be answered by the jury, and a judgment as 
of nonsuit upon the evidence in the case is erroneously entered. 

~ P F A L  by plaintiff from Oglesby, J., at  September Term, 1926, of 
F o ~ s r ~ r r .  

Ciri l  action to recover on a contract of insurance. 
On  2.5 S h y ,  1925, the defmdant,  in consideration of weekly premiums 

of tnwlty-five cents rash, to be paid on every Monday thereafter, issued 
to James B. Xoore a life insurance policy in the amount of $175, paya- 
ble to plaintiff (x i f e  of the assurcd) upon the death of the a sv red ,  
providccl said policy was then "in benefit7'; that  is, provided the pre- 
miums were fully paid, or "in arrcars not exceeding four weeks," a t  the 
time of the death of the assured. Otherwise, the policy, by its own 
terms, n-as to be null and void. 

The assured died 28 December, 1923. Plaintiff testified that  the 
policy was in the possession of the assured and in bencfit a t  the time of 
his death. She further oiferetl a receipt for premiums paid by the 
assured, purporting to bear date "12-1'7-25'' (17 December, 1925). 
There was other evidence given by the defendant's agent tending to 
show that  the last payment was made on 9 November, 1925. 

At  the close of plaintiff's evidence, on motion of defendant, judgment 
was rntered as i n  case of nonsuit. Plaintiff appeals, assigning errors. 

IT'allace & lTTells for ~laint i ir f .  
I ~ E I Z ~ I O L C ,  I f a l l  d? Benbow for defendant. 

S ~ a c ~ ,  C. J., after stating the case: Thc evidence offered by the 
plaintiff was sufficient to carry the case t o  the jury. I t  is true, the 
evidence is conflicting as to whether the premiums were or were not in 
arrears more than four weeks a t  the time of the assured's death, but 
this did not v a r r a n t  the xithdrawal of the case from the jury. JIyers 
v. Kirk ,  192 S. C., 700;  Smif l~ v. Coach Line, 191 N. C., 589; Shell v. 
Roseman, 155 N. C., 90. I f  the plaintiff be entitled to recover under 
any view of the eridence, the motion for judgment as of nonsuit should 
be overrulcd. I t  is when-and only when-the plaintiff is not entitled 
to recover in any  aspect of the case that  such motion should be allowed. 
Christman v. Hilliard, 167 X .  C., 4. 

Reversed. 
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WALTER E. BROCK ET AL. v. W. B. ELLIS. 

(Filed 13 April, 1927.) 

Appeal and Error-Certiorari-Motions-Record Proper. 
I t  is uniformly required that the statute must be complied with that the 

appellant aptly file a record proper in the case appealed from as a pre- 
requisite for the Supreme Court to grant his motion for a certiorari to 
bring up the case for review. 

MOTIOK by plaintiffs to docket and dismiss defendant's appeal under 
Rule 17. Counter motion by defendant for certioral-; to have case 
brought up from FORSYTR Superior Court and heard on appeal. 

Manly, Wendyen & TVomble for plaintiffs. 
ITr. B .  Ellis in propria persona. 

STACY, C. J. This case was heard at  the November Term, 1926, 
Forsyth Superior Court, and resulted in the affirmance of a judgment in 
favor of the plaintiffs rendered on a verdict in the Forsyth County 
Court, from which the defendant had appealed to the Superior Court, 
as was his right under the lam. Barton v. Barton, 192 N. C., 453; 
Chemical Co. v. Turner, 190 n'. C., 471; Xnzith v. Winston-Salem, 189 
N. C., 178. 

No notice of appeal to this Court was given by the defendant at the 
November Term, Forsyth Superior Court, but at  the following December 
Term of said court entries of appeal were permitted to be made by the 
defendant, and the court, purporting to act in its discretion, "allowed 
the defendant forty-five days in which to make up and serve case on 
appeal, and plaintiffs forty-five days thereafter to serve counter-case, or 
file exceptions." These entries were made in the absence of counsel for 
plaintiffs and without their consent. 

Without deciding whether the entries of appeal, made at the December 
Term, 1926, Forsyth Superior Court, were of any force or effect, i t  is 
sufficient to say that, up to the present time, no statement of case on 
appeal to this Court has been prepared or served by the defendant as 
required by the statute, nor has the record proper, or any part thereof, 
been filed in this Court, without which a motion for certiorari may not 
be entertained. Baker v. Hare, 192 K. C., 788; Murphy v. Electric Co., 
174 N. C., 782. 

Plaintiffs are clearly within their rights, and they are entitled to have 
the appeal dismissed at  the cost of the defendant. Cox v. Lumber Co., 
177 N. C., 227. The defendant's motion for certiorari must be denied. 
Waller v. Dudley,  ante, 354. 

Certiorari disallowed. Appeal dismissed. 
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TV. T. CARSTARPHEX r. EZELLE CARSTARPHEN AND JOHX RANDOLPH 
CARSTARPHEN. 

(Filed 13 April, 1927.) 

1. Sales-Execution-Homestead - Exccss - Judgments-Evidence - 
Statutes. 

Where the controversy in the action is made to depend upon the issue 
arising from the pleadings and evidence introduced upon the trial between 
the purchaser a t  an esecution sale and the heir a t  law of the judgment 
debtor, as  to whether the homestead allotted in the action embraced the 
home tract of the deceased. or whether it  included an adjoining tract of 
land of the deceased judgment debtor, the original return of the appear- 
ance, or copy thereof on file in the proceedings, to lay off the home5trad 
found in the judgment will coiitrol, and the further proceedings in the 
matter are  competent evidence, without the necessity of registration 
C. S., 731. 

2. Homestead-Allotment Less Than  $1000-Irregularity of Appraisc- 
m e n t s t a t u t e s .  

An allotment of a homestead to the value of $800, laid off under execu- 
tion, does not render the allotment void, especially when the plaintiff in 
an independent action contesting its validity has introduced the former 
record containing the proceedings for laying off the homestead, and con- 
tends on appeal that  it  was erroneously admitted in the trial court. 
C. S., 740. 

3. Instructions-Directing Verdict-Evidenc+Excess Over Homestead 
-Execution-Sales-Burden of Proof. 

Where the purchaser of land sold under execution contends that he is 
the owner by virtue thereof of the locus i n  quo in the present action as the 
surplus after laying off the homestead of the defendant's predecessor in 
title, the burden of proof is upon him, and a directed verdict in his favor 
is  properly denied in the trial court, and he must depend upon the strength 
of his own title and not the weakness of that  of the defendant in eject- 
ment. 

4. Appeal a n d  Error-Presumptions-Burden of Proof. 
On appeal to the Supreme Court, the presumption is in favor of the 

correctness of the trial in the Superior Court, with the burden on appel- 
lant to show error. 

5. S a m e p r e j u d i c i a l  Error .  
In  order for appellant to be awarded a new trial on appeal to the 

Supreme Court, i t  must not only be made to appear that  technical error 
has been conimittrd in the lower court, but that  it was of a character so 
prejudicial to appellant that a different verdict might otherwiqe reason- 
ably have been rendered. As to whether an estoppel should have been 
pleaded in this action of ejectment, qucere. 

6. Instructions-Evidence-Directing Verdict. 
Where, by every reasonable intendment, the evidence and admissions 

on the trial should be resolved in appellee's favor, a directed verdict 
thereon against the defendant is not erroneous. 
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APPEAL by plaintiff from Calvert, J., and a jury, at  November Term, 
1926, of NORTHAMPTON. NO error. 

Facts mill be stated in  the opinion. 

A. 6. Gay and McMullan. & LeRoy for plaintiff. 
Bzcrgwyn & ,??orfleet and Travis & Travis for defendants. 

CLARKSON, J. (1) Captain John R. Carstarphen was first married to 
Willie E. Carstarphen, and had by this marriage one son, Dr. W. T. 
Carstarphen, the plaintiff in this action. She died in 1909 intestate. 
(2)  After his first wife's death, he married Ezelle Carstarphen, on 11 
November, 1911. By this marriage he had one son, John Randolph 
Carstarphen, born in 1912. Both his second wife and youngest son, who 
is a minor defended by guardian ad litem, are defendants in this action. 

The action is brought by half-brother against a minor half-brother and 
his father's widow by the second marriage, to recover certain land alleged 
to have belonged to his mother, Willie E. Carstarphen. Capt. John R. 
Carstarphen mas a man of considerable wealth, but engaged in the mer- 
cantile business, and about 1887 became heavily involved in debt. Many 
judgments were taken against him. At the time he owned real estate 
consisting of :  

(1) Dr. William Carstarphen's (father of John R. Carstarphen) 
home place-about 570 acres. 

( 2 )  The "Bass tract," about 100 acres. 
( 3 )  "Sykes Old Store Place," about 250 acres (90 acres conveyed to 

W. W. Smith, over which there is no dispute). 
(4) John R. Carstarphen's "home place." 
After the death of Dr. William Carstarphen, the tracts :tbove, one, two 

and three, which belonged to Dr. William Carstarphen, were acquired 
by John R. Carstarphen, who died 13 October, 1922, leating a last will 
and testament, in which he bequeathed and devised his property to the 
defendants. 

This is an action of ejectment, brought by plaintiff tc, recover three 
tracts of land: (1)  John R. Carstarphen "home placev-the part in 
excess of the homestead; ( 2 )  the "Bass tract"; (3)  the "Sykes Old Store 
Place." The plaintiff 'claims title by virtue of sale under sundry execu- 
tions issued 5 May, 1887, on certain judgments against John R. Carstar- 
phen. At the sale the land was purchased (after the homestead was 
allotted to John R. Carstarphen on 11 May, 1887) by P. H. Booth. The 
sale was made and the deeds were dated 1 August, 1887, from M. F. 
Stancell, sheriff, to P. H. Booth, and P. H. Booth and wife, years after- 
wards, on 31 March, 1893, and 6 October, 1893, conveyed the land to 
W. (Willie) E. Carstarphen, wife of John R. Carstarphen, who died 
intestate in 1909, leaving plaintiff her only son and heir at law. 
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The issues submitted, first three only material, and the answers thereto, 
were as follows : 

"1. IS the plaintiff the owner and entitled to the possession of the tract 
of land known as the 'Sykes (Old) Store Place,' described in subsection 3 
of section 1 of the complaint ? Answer : 'Yes.' 

"2. I s  the plaintiff the owner of and entitled to the possession of the 
John  R. Carstarphen Home Place, described in subsection 2 of section 1 
of the complaint, excepting therefrom the land allotted to the said 
J o h n  R. Carstarphen as a homestcad? ,Insver : 'No.' 

"3. I s  the plaintiff the owner and entitled to the possession of the Bass 
tract of land, described in subsection 1 of section 1 of the complaint? 
Answer : 'NO.' " 

We consider now the controversy between the parties : Plaintiff intro- 
duced two decds, duly recorded, from X. F. Stancell, sheriff, dated 
1 August, 1887, to P. H. Booth, the land described as follows: 

First  deed-(a) One certain tract of land lying in  Northampton 
County, aforesaid, on which John  R. Carstarphen resides, bounded by 
the lands of W. H. Colins, Xiss  Ju l ia  Rodges, G. G. Daniel, and others, 
containing 2'75 acres, excepting therefronl the homestead of said Carstar- 
phen, which was recently set apar t  to him, consisting of 200 acres of said 
tract and the dwelling thereon. 

( b )  Allso one other tract in said county known as the "Sykes Old 
Store Placr," bounded by the lands of Martha Xoody, J. R. Roberson, 
and others, containing 230 acres, more or less. 

Second deed--(a) One tract of land lying in said county, bounded by 
the lands of Martha Moody, by the public road, and by the lands of 
Mrs. Lee and others, containing 100 acres, more or less. 

(b )  One tract of land lying in said county, bounded by the land of 
John  R. Carstarphen, by the Squire land and others, i t  being the tract 
lately omned and occupied as residence of the late Dr.  William Carstar- 
phen, containing 500 acres, more or less. 

The  deeds are in regular and proper form, executed pursuant to sale 
under execution, properly and regularly made and conducted, and duly 
recorded. 

Two deeds from P. H. Booth and wife to MT. (Willie) E. Carstarpheri, 
dated 31 March, 1893, and 6 October, 1893, duly recorded. The  identi- 
cal lands which were conveyed by the sheriff to Booth. 

Plaintiff also introduced complaint, answer, case agreed, and judgment 
in case of P. H. Booth v. John  R. Carstarphen and others, instituted 
15 August, 1887. Plaintiff showed that  W. (Willie) E. Carstarphen 
was dead and that  he was the only heir a t  law. 

Defendants denied all the allegations of plaintiff's complaint, and 
contended the purchase money was furnished by J o h n  R. Carstarphen, 
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under an agreement that W. (Willie) E .  Carstarphen should hold the 
land in trust for him. At the close of the evidence, the court below held 
that defendants had not introduced sufficient evidence to establish a par01 
trust, and withdrew the issue from the jury. 

As to the Dr. William Carstarphen "homt: tract," which was conveyed 
by the sheriff to Booth and from Booth and wife to W. (Willie) E. 
Carstarphen, mother of plaintiff, containing about 570 (Icres, Dr. W. T.  
Carstarphen, the plaintiff, came to an agreement with his father, J. R. 
Carstarphen, 3 July, 1917 (the land surveyed out 570 acres), he to have 
380 acres and his father 190 acres in fee (less two acres sold Pres. 
Garner), deeds made accordingly. The 570-acre tract ia out of the con- 
troversy, except sb far as it may be evidence on the contentions. 

As to the "Sykes Old Store Place" tract, the court below charged the 
jury as follows: "The plaintiff haring introduced a clem record title to 
the land known as 'Sykes Old Store Place,' and the defendants having 
offered no evidence in rebuttal thereof, and there being r o  such evidence, 
the court charges you that in view of the evidence and upon the whole 
thereof it would be your duty to answer the first issue 'YI:~.' " 

The real battle was waged around the second and third issues, con- 
cerning the "Bass Tract" and the John R. Carstarphen "home place." 
The plaintiff prayed for special instructions: "(1) I n  any view of the 
evidence, and upon the whole thereof, the court charges you that it is 
your duty to answer the second issue 'Yes."' (2) Defendants are 
estopped-Booth v. Carstarphen and others record shows an estoppel. 
( 3 )  "If you believe the evidence and find the facts to be as testified to by 
all the witnesses, then the court charges you to answer the third issue 
'Yes.' " These instructions were refused, to which exceptions were taken 
by plaintiff. 

The gist of the controversy on these two issues is one of fact. Plain- 
tiff contends, (1) That he is entitled to all the land in the John R. Cars- 
tarphen "home place," that is, the excess over the land allotted as a 
homestead. (2) The "Bass Tract" of about 100 acres. Defendants con- 
tend that John R. Carstarphen's "home place" was about 275 acres, and 
included the "Bass Tract," and all the land was laid off as the home- 
stead, and there was no excess. That originally these two tracts were 
separate. When John R. Carstarphen acquired the "B,ass Tract" from 
his father it was adjoining his home place, and the two tracts were 
treated as one-thrown together and worked together. As evidence of 
the fact, defendants introduced execution dated 5 May, 1887, in favor of 
Booth v. John R. Carstarphen and others. M. J. Squire, J. A. Squire, 
and D. B. Zollicoffer were the appraisers, who were regularly summoned 
and qualified, and laid off John R. Carstarphen's "homc~stead," and the 
levy of the sheriff was on the excess. The homestead appraisers' return 
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recites and describes the land as follows: "We have viewed and ap- 
praised the homestead of the said John  R .  Carstarphen, and the dwell- 
ings and buildings thereon, owned and occupied by said John  R. Cars- 
tarphen as a homestead, to be $800, and that  the entire tract, bounded by 
the lands of Xrs .  Susan T. Ellis and Mrs. J in l  Brewer on the north, and 
J. W. Morgan on south, Ju l i a  A. Hodges and the land of Dr .  William 
~ a r s t a r ~ h e n  estate on the east, and the old Petersburg County road on 
the west, said to contain 200 acres, is therefore exempted from sale under 
execution according to lam." This  description included all the John R. 
Carstarphen home place and the "Bass Tract7'-an entirety. 

That  plaintiff and his father, John  R .  Carstarphen, recital in deed, 
"have come upon an  agreement" in regard to the Dr .  William Carstar- 
phen home place, 570 acres, and exchange deeds were made 3 July,  1917. 
S o  contention was made by plaintiff that  he has any interest i n  the other 
lands. Plaintiff knew that  although the land was taken in  his  mother's .- 
name, his father paid for it. That  after he and his father came to an 
agreement, his father made a will, on 20 September, 1919, and willed the 
land now claimed by plaintiff, dealing with it as his own, to defendants, 
his widow and son. 

That  the entire tract included the John  R. Carstarphen "home tract" 
and the "Bass Tract," were one aqld laid off by the appraisers as the 
homestead, and there was no excess to be sold. That  plaintiff claims the 
"Bass Tract" under sheriff's deed to Booth and from Booth and wife to 
his mother, W. (Willie) E. Carstarphen, under description as follows: 
"One tract of land lying in said county, bounded by the lands of Martha 
Moody, by the public road, and by the lands of Mrs. Lee and others, 
containing 100 acres, more or less." 

On  thevother hand, defendants contend that  the levy under which sale 
of sheriff to Booth and from Booth and wife to plaintiff's mother, the 
land mas described: "One other tract adjoining Mrs. Martha Moody, 
Mrs. Lee and others, containing 10.0 acres," and nothing said about "Bass 
Tract." This levy does not fit description or cover the "Bass Tract"; 
therefore, plaintiff has shown no title. 

Defendants further contend that  the sheriff's deed to Booth and plain- 
tiff's own complaint described the home tract as containing 275 acres, 
and contend that  by actual surrey the home tract, including the Bass 
tract, contained only 246 acres. Without the Bass tract, i t  would con- 
tain only 146 acres. Tha t  the Bass tract and what plaintiff called the 
home tract were all i n  one body, the cultivated land all forming one field 
and opening, all cultivated together, without any separation or dividing 
line. Defendants also contended that  the boundaries of the homestead. 
as set out i n  the original return of the appraisers, embraced the Bass 
tract. This  return states that  the homestead is bounded on the north by 
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the lands of Nrs .  Susan Ellis and Mrs. J in l  Brewer. Defendant's wit- 
nesses testified that  these lands bounded the Bass tract 011 the north, and 
that  without the Bass tract they would not touch the Carstarphen land a t  
all. Tlie return also calls for the lands of Ju l ia  A. Hodges as one of the 
boundaries of the homestead. I t  was shown that  her and bounds the 
Bass tract on one side for its entire length. 

Tlie plaintiff introduced evidence in  c o n t ~ ~ ~ d i c t i o n  of this, so that  the 
controversy as to the Bass tract resolved itst>lf into a qusstion of fact as 
to whether the description relied on by plaintiff did or did not cover the 
Bass tract. The jury found that  i t  did not. The  question as to the 
John  R. Carstarpliea home tract the jury found against plaintiff. The  
second and third issues, found in favor of defendants, determilled the 
fact that  plaintiff failed to make out title to the J o h n  R. Carstarphen 
home place, or any part  of same, and the homestead, as allotted by the 
appraisers, was the entire John R. Carstarphen home place-no excess, 
and the Bass tract included. 

There were numerous facts and circun~stances to support the conten- 
tions of the respective parties. Should the verdict be disturbed? We 
think not. 

The first legal position taken by plaintiff :  "Was the paper-writing 
purporting to be a 'homestead appraisers' return' proptlrly admitted in 
evidence, and the question of its validity properly snbniitted to the 
jury 2" 

Plaintiff contends: (1 )  That  i t  had not been registered; ( 2 )  that  i t  
was not found in the judgment roll; ( 3 )  that  i t  was not in fact the 
return of the appraisers. 

Dr .  D. B. Zollicoffer, the only one of the appraisers now living, testi- 
fied that  it was the return of the appraisers, a d  i t  contained the return 
of the sheriff showing that  he summoned and qualified the three apprais- 
ers, who signed i t  on 11 May, 1887, and that  on the same day he levied 
on the excess. I t  was found in  the file of "Executions" in  the office of 
the clerk of the Superior Court, filed with the executions under which i t  
was allotted. These execution also eon ta ind  the she r iPs  return to the 
effect that  he had summoned these nien to lay off the homestead, and that  
they had allotted it on 11 May, 1887, and that on said day he had levied 
on all lands in excess. Also contained his return of the sales. 

R. hl. Beale, deputy clerk, testified: "These original papers, execu- 
tions and return were found in the proper files. I marked the home- 
stead return with m y  initials, so that  I could identify i t ;  this is the 
return." 

C. S., 731, i n  reference to du ty  of appraisers; proceeding on return, 
latter part  of said section, is as follows: "In all judicial proceedings the 
original return, or a certified copy, may be read in  evidence." 
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Return need not be registered in  county where homestead situated if i t  
is  filed in the judgment roll of the action. The  filing of the return in  the 
judgment roll is  constructive notice. Becan v. Ellis, 121 N. C., p. 224. 
Registration of allotment is  not necessary, except when made on petition 
of homesteader. Crouch v. C~ouch,  160 N. C., p. 447. 

We think the evidence was competent-its probative force was for the 
jury. 

Plaintiff rontends the homestead allotment was invalid, being for $800, 
instead of $1,000. The irregularity, we do not think, makes the allot- 
ment void; if there was any question, the judgment in the action of 
Booth r. Carstarphen and others, record introduced by plaintiff, cured 
any  irregularity. C. S., 740-procedure as to exception to valuation 
and allotment. 

As to the second contention of plaintiff: "Was the court below cor- 
rect i n  those certain portions of its charge, duly excepted to, relating to 
said return, to the burden of proof, and the general effect of the testi- 
mony, particularly the record in Booth v. Carstarphen?" And the th ird 
contention: "Was the plaintiff cntitled to a directed verdict upon the 
second and third issues '2" 

From a careful reriew of the charge of the court below, we think these 
contentions cannot be sustained, and that  plaintiff on the second and 
third issues was not entitled to a directed verdict. S e e  defendants' 
appeal. The  burden lTas on the plaintiff. I t  was an  issue of fact for  
the jury to determine, not the court. 

The  entire controversy, as to the second and third issue, is  practically 
onr of fact, and the probative force for the jury. The court below 
charged the jury:  "The burden of proof is upon the plaintiff to satisfy 
the jury by the greater weight of the evidence that  he is the owner and 
entitled to the possession of the John  R .  Carstarphen home place, except- 
ing therefrom the homestead allotment, and upon the plaintiff to satisfy 
the jury by the greater weight of the evidence that  he is the owner and 
entitled to the possession of the Bass tract." The  allegation of plaintiff 
was that  he was the owner, "excepting therefrom the homestead of John 
R. Carstarphen, deceased, consisting of the dwelling-house and 
acres." This  was denied by defendants. 

I t  is well settled that  in an action of ejectment a party must recover 
upon the strength of his own title and not the weakness of his adversary. 
Brock v. Wells, 165 N. C., 170. 

I n  Noore v. Miller, 179 N. C., 396, the various methods of showing 
title by mhich the requirements can be met are specifically set forth. 

The  presumption on appeal to this Court is that  there i s  no error com- 
mitted in  the tr ial  i n  the court below. The  appellant must show error, 
and then a new tr ial  is  granted only where the  error is material and 
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prejudicial, amounting to a denial of substantial justice, Appellant 
must show prejudicial and reversible error. A sound public policy looks 
to the speedy ending of litigation. Courts never encourage litigation, 
but look with favor on adjustment of differences, and this is especially 
true in family disputes. I n  the present case, it is an elder brother 
against a minor brother, who is defended by guardian ad litem. The 
jury has settled the disputed facts in law wt: can find in plaintiff's appeal 

No error. 
DEFENDAXTS' APPEAL. 

APPEAL by defendants from Culvert, J., and a jury, at November 
Term, 1926, of NORTHAMPTON. NO error. 

We have considered plaintiff's appeal in this action, and now come to 
defendants'. 

The question presented by defendants: "This was an action in eject- 
ment, and involves the question whether, under the evidence, his Honor 
could properly direct a verdict for the plaintiff, on whom the burden of 
proof rested." 

The first issue, material only to be considered, and the answer thereto 
is as follows: "Is the plaintiff the owner and entitled to the possession 
of the tract of land known as the 'Sykes Old Store Place,' described in 
subsection 3 of section 1 of the complaint? Answer : 'Yes.' " 

On this issue the court charged : "The court charges you that in view 
of the evidence, and upon the whole thereof, it would be your duty to 
answer the first issue 'Yes'; that is, that the plaintiff 1s the owner and 
entitled to the possession of the tract of land known as 'Sykes Old Store 
Place,' described in subsection 3 of section 1 of the complaint." 

Defendants contend that plaintiff introduced, over the objection of 
defendants, the record in the case of P. H. Eooth v. John R. Carstarphen 
and others, in order to show an estoppel against defendants. That this 
was incompetent, as no estoppel was pleaded. I n  Upton v. Ferebee, 178 
N.  C., p. 196, Allen., J., says: " 'An estoppel which "13hutteth a man's 
mouth to speak the truth" should be pleaded with certainty and particu- 
larity. 8 Enc. P1. and Pr. ,  11. The court should be able to see from the 
pleadings what facts are relied upon to work the estoppel.' (Porter v. 
Armstrong, 134 N. C., 455.) And this case does not come within the 
exception to the rule, holding that it is not necessary to plead an estop- 
pel when i t  is apparent on the face of the record, or when the pleadings 
are general, as in ejectment or trespass, and the party h , ~  had no oppor- 
tunity to enter the plea (Wilkins v. Suttle, 114 N. C., 556) ; Weeks v. 
McPhail, 129 N.  C., 73, because in his answer the defendant alleges the 
tenancy and his claim as landlord, thus affording the opportunity to 
meet these allegations by pleading the facts relied on to create the 
estoppel." 
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I n  Fleming  v .  Sex ton ,  172 N. C., at p. 253, the same judge says: "It 
has been held, under certain conditions, that evidence of an estoppel may 
be offered by the defendant without pleading it ( W e e k s  a. McPhai l ,  129 
IT. C., 73), and that i t  is competent, under a general denial, to  how that 
any deed in the chain of title of the plaintiff is void because made con- 
trary to statute, or by a grantor mentally incapable, or for fraud in the 
factum. ;2fobley v. G r i f i n ,  104 N. C., 116; Aaer i t t  v.  E l l io t t ,  109 N .  C., 
564." 

Conceding, but not deciding, that the estoppel, the action being for 
ejectment, should have been pleaded, the burden being on plaintiff, was 
error, yet we cannot on the entire record hold it as reversible error. ,411 
the evldence on the extire record was one way in regard to the "Sykes 
Old Store Place." Defendants introduced in evidence a description of 
the lands of J. R. Carstarphrn l e ~ i e d  upon by the sheriff, and which were 
sold in excess of the homestead. Among the tracts is the " S y k e s  Old 
S f o r e  Place," 350 acres. This tract was bought at  the sheriff's sale by 
Booth and deeded by Booth and ~ i f e  to W. (Willie) E. Carstarphen, 
mother of plaintiff. 

I n  B o o t h  v. Hairston,  a n f e ,  281, it was held: "Our system of 
appeals is founded on public policy and appellate courts will not en- 
courage litigation by granting a new trial, which could not benefit the 
litigant and the result changed upon a new trial, and the nongranting 
\%as not prejudicial to his rights. B a t e m a n  T. L u m b e r  Co., 154 N. C., 
253; Rierson  v. I r o n  Co., 184 N. C., 363; Davis  v .  Storage Co., 186 
N .  C., 676. 'They will only interfere, therefore, where there is a pros- 
pect of ultimate benefit.' C'auble v. Express  Co.,  182 K. C., p. 451." 

The next vice in the charge complained of by the defendants is that the 
verdict is a directed one, and this cannot be done when the burden of 
proof was on plaintiff; i t  was an issue of fact for the jury, and not for 
the court to determine, citing C o x  v .  R. R., 123 N. C., 611; B a n k  v. 
School Commi t tee ,  121 N. C., 109. Conceding this contention is correct, 
yet the defendants' evidence, by every reasonable interpretation, and that 
unobjected to introduced on the part of plaintiff, all show that the title 
to the "Sykes Old Store Place" was in plaintiff. See Trust Co. v. T r u s t  
Co., 190 N. C., p. 468. 

We find in defendants' appeal 
No error. 
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IT;. W. MICHAUX, ADMINISTRATOR OF BERNARD P. VADES, JR., v. CITY O F  
ROCKY MOUNT. 

(Filed 13 April, 19'27.) 

1. IIIunicipal Corporations-Cities a n d  Towns-Negligence-Streets a n d  
Sidewalks--Defects-Supervision and  Inspection-Ihmages. 

Cities a re  held to the requirement of rensonnbly safegnartlilis their 
streets by proper signals or warnings of dangerous places therein, includ- 
ing defective bridges, and are  liable in damages when they hare had 
sutficient knowledge or implied notice in the exercise of reasonable super- 
vision and inspection in which to have made the necessary repairs. 

'2. Sam-Highway tCommission-Negligence-Damages -Interpretation 
of Statutes. 

Where, under legislative authority, n city has extended its limits so 8s to 
include the part of a public highway entering therein, and by its acts has 
accepted the highway, it thereby becomes respol~sible for its upkeep as  a 
part of its streets, under the principle requiring it  to keep it  in a reason- 
ably safe condition, and another statute giring its main:enance to a high- 
way commission, drawing on separate funds for its cosl, will not be con- 
strued to be in conflict therewith, when such interpretation is in nccord 
with the intent of the statute under proper construction; or to relieve the 
city from the consequence of its negligence in failing to safegunrd a clnn- 
gerous place, or open space in a bridge thercon, which proximately cnuses 
the injury in suit. 

APPEAL by defendant  f r o m  Barnhill, J., a t  November T e r m ,  1926, of 
EDGECOMBE. KO error .  

Civi l  action to  recover damages f o r  the  death of the  plaintiff's intes- 
tate. T h e  issues of negligence, contr ibutory negligencw, a n d  damages 
were answered i n  favor  of t h e  plaintiff.  J u d g m e n t  on  the  verdict. Ap-  
peal by  defendant  on exceptions appear ing  of record T h e  mater ial  
facts  a r e  s tated i n  t h e  opinion. 

S p i l l  & Spruill and Ramsey & Kerr for plaintiff. 
L. V .  Bassett, B. H.  Thomas, T .  T .  Thorne, Gilliam & Bond, and 

Thorp Le. Thorp for defendant. 

ADAMS, J. I n  1907 t h e  General  Assembly amended t h e  char te r  of the  
ci ty  of Rocky Mount ,  investing i t  wi th  al l  the  property,  rights,  f r a n -  
chises, a n d  powers of the  town of Rocky Mount ,  a n d  conferr ing a l l  other  
powers, rights,  a n d  privileges requisite o r  per taining to municipal  corpo- 
rations. P r i v a t e  Laws 1907, ch. 209. T h e r e  is  a public highway which 
extends f r o m  Wilson t o  a place i n  t h e  c i ty  of Rocky Mount ,  where t h e  
Cokey road  crosses t h e  Norfolk a n d  Carol ina Rai l road ;  a n d  i n  1913 the  
boundaries of the  c i ty  were extended so a s  to  include, wi th  other terr i -  
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tory, that  par t  of the Wilson road lying between the railroad and a prong 
of Tyancokey Swamp. Pr iva te  Laws 1913, ch. 208. I t  i s  admitted that  
this is one of the principal public roads leading into Rocky Mount, and 
that  the part  of it between the railroad and the bridge where the intes- 
tate's death occurred is  within the corporate limits of the city, the corpo- 
rate line extending to the middle of the stream. 

Owing to a heavy rainfall, the bridge, which mas a concrete structure, 
g a w  way and fell into the ~va te r  on hIonday morning, 29 September, 
1924, leaving above the water an  open space of thir ty feet. Two days 
afterwards, about 8 o'clock in the evening, while it was misty and dark. 
J. R. Houck and the deceased started from Rocky Mount to Wilson in  a 
Ford coupe. The  deceased was a t  the wheel. Apprehending no danger, 
he drove upon the bridge and into the open space; the car went into the 
natcr ,  upside down, and "filled u p  like a bucket." Houck escaped; the 
deceased was drowned. The city had erected no barrier, had displayed 
no light, had given no warning of the defect in the bridge. The  plaintiff 
alleged, and by its verdict the jury said that  the intestate's death mas 
caused by the city's negligence. The  specific allegations of negligence 
relate to the defective bridge and the failure to repair it, or to inspect it,  
or to warn the public of the danger. 

The tluty imposed upon a municipal corporation nit11 respect to 
thoroughfares within its corporate limits has been prescribed by a num- 
ber of our decisions, and the principles upon which i t  rests have been 
plainly stated. The  governing authorities are charged with the duty of 
escrcising due care to keep the streets, sidewalks, drains, and bridges in  
a reasonably safe condition, and this includes the exercise of due care as  
to inspection and continuing supervision. I f  in a street there is a pit, 
ditch, excavation, or other defect which menaces danger to the public, 
the authorities must esercise ordinary care in guarding the place by 
nlsans of barriers, or  lights, or such other instrumentality as may be 
reasonably sufficient for this purpose. They are not insurers, of coursk; 
they do not warrant  the safc condition of the streets; but they are held 
to the responsibility of exercising proper care to keep and maintain them 
in a reasonably safe conditio~i. A breach of tluty occurs if with actual 
or constructive knowledge of the peril they fai l  to exercise the degree of 
care imposed upon them by the law. Fitzgerald v. Concord, 140 N .  C., 
110; Bailey v. Winston, 157 N .  C., 253; Srr~ith v. Winston, 162 N.  C., 
50;  Foster v. Tryon, 169 N .  C., 182; Pehorn v. Charlotte, 171 N.  C., 540; 
Dowel1 v. RaTeigh, 173 N. C., 197; Bailey v. dsheville, 180 N.  C., 645; 
Tinsley v. Winston, 192 N. C., 597. See Annotation to Elam v. Mt. 
Sterling, 20 L. R.  ,I. (N. S . ) ,  515. 

The  defendant, we understand, without impeaching the soundness of 
these principles, takes the position that  they are not applicable to the 
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present case for the reasons now to be givcm I n  190;' the Legislature 
established the Rocky Mount Road District i n  the counties of Nash and 
Edgecornbe. Public Laws 1907, ch. 514. The district embraces several 
hundred square miles. The  road commission was given supervision and 
control of the convict force and supervision of all public roads in  the 
district. The  road tax n-as set aside as a special fund :o be used in  the 
construction, improvement, and maintenance of the public roads in the 
district and bridges that were not to cost more than fifty dollars. I n  
section 15 i t  is provided: "No nloney shall be expellded by t l i ~  said 
road commission on any street of any incorporated t o ~ i n  or city within 
said road district: Provided,  however, that  this section shall not apply 
to that  portion of any main road or thoroughfare directly leading from 
or into Rocky Mount one-half mile and more from the center of said 
town or city of Rocky Mount, and for the purpose of this act the middle 
of the main track of the Atlantic Coast Line Railroad directly in front 
of the middle of the passenger station is  declared to be the center of 
Rocky Mount." 

There is evidence tending to show that  upon tlie passage of this act the 
road commission took control of the part  of tlie Wilson road which lies 
between tlie run  of Tyancokey Swamp and the Cokey road, and exercised 
control over i t  continuously thereafter unti l  the day of the alleged in jury  
and death;  and that  when the concrete bridge was built, the road crossing 
the swamp was changed and reopened about twenty feet west of the place 
occupied by the old road, the par t  recently constructed extending about 
one hundred and seventy-five yards. The defendant contends that  the 
road commission had exclusive control of the road;  that  there was no 
causal connection between the city's failure to keep the road in repair 
and the death of the intestate; and that  liability a t t ach , ?~  only when the 
duty to repair and to safeguard the public resides in a single govern- 
mental agency. These contentions present the specific question whether 
the act creating the road commission relieves the city, having actual 
or constructive notice of the danger, of the obligation to give notice of 
the peril. 

We should be reluctant to accede to the proposition that the duty of 
inspection and maintenance devolved exclusively upon the road commis- 
sion. Perhaps  i t  was thus imposed before the corporate limits of the city 
were extended, but after the parts of the road in question was taken into 
the city limits, was there no change in the si tuation? "A. public highway 
in  rure,  upon its inclusion by incorporation or annexation, within the 
municipal boundaries, becomes ipso facto a street, and subject to munici- 
pal control." 28 Cyc., 837. I n  Moore v. Meroney,  154 N .  C., 158, i t  i s  
said : "When a public highway enters an  incorporated town, or such town 
builds up  on one already existent, it  usually follows that  the highway, or  
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so much of it as is within the corporate limits, comes under the regula- 
tion and control of the corporate authorities as a par t  of the' public 
streets. Elliott on Streets and Roads, sees. 415 and 416. I n  the absence 
of constitutional restraint, these authorities may hare  powcr to vacate or 
discontinue a street or public way, but when such street has been once 
established thcy can only do so by legislative sanction expressly giren or 
necessarily implied from powers which are so conferred, and t h ~ n  com- 
pensation must be made to abutting owners whose property is injured. 
Noose c. Carson, 104 N. C., 431; Chair  Co. 1 % .  Henderson, 121 Ga., 399." 
-1nd in G u n f ~ r  1 . .  Sunford, 186 N. C., 452: "When a new governmental 
instrumentality is  established, such as a municipal corporation, it takes 
control of the territory and affairs ovcr which it is given authority to the 
exclusion of other local governmental instrumentalities. The  fact that  a 
highway es te l~ds  through the corporate limits of a tow11 or city docs not 
deprire the municipality of its exclusire control over the streets or 
relieve it of the duty of improving and keeping them in repair. 'The 
object of incorporating a tomn or city is to inrest the inhabitants of tlir 
locality with the  go^-ernme~~t of all matters that are of special municipal 
concern, and certainly the streets are as much of special and local con- 
cern as anything connected with a town or city can wcll be. I t  ought, 
therefore, to be presumed that  they pass under the exclusive control of 
the rnuncipality as soon as it comes into existence under the lam.' 
1 Elliott on Roads and Strects, see. 505; 2 Cooley on Taxation, 1251." 
See, also, Gasfonia 1 % .  Cloningw, 157 hi. C., 765. 

I t  is t rue that  thc municipality takes the land and corporate responsi- 
bilitv therefor i n  the condition in which it existed at the date of inclu- 
sion (25 Cyc., supra) ,  but there is reason to doubt whether the general 
rule we h a r e  giren is affected by the act establishing the road roinmis- 
sion. The case of Il'ay?iescille 2.. Satterthtcait, 136 S. C., 226, seems 
to bc authority against the defendant's position. There the board of 
aldermen of Waynesville were empowered by special act to lay off, widen 
and straighten n e x  streets in the tomn when in their opinion the public 
interest required the exercise of such power. By the prorisions of 
another ac t  the rommissioners of ~ a v i o o d  County were authorized, 
when the proposition mas approved, to issue and sell bonds of Waynes- 
rille Township for the purpose of macadamizing, grading and improv- 
ing the public roads, etc. The  road con~missioners were given absolute 
control and management of the public roads of the township and were 
empowered to expend the funds arising from the sale of bonds for the 
purpose indicated. This  act provided that  i t  should be the duty of the 
road commissioners to begin improvements a t  the courthouse on the 
four main roads in said township. Referring to the apparent conflict of 
authority between the road commissioners and the governing authorities 
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of the  tomn, the Court, after remarking that  it was not necessary t o  
express an  opinion upon the right of the Legislature to confer upon a 
board of commissioners or  other agency composed of persons not re- 
quired to be residents of the tomn, the power to enter its corporate 
limits and relocate or open streets therein, said:  "Any divided con- 
trol or authority in regard to them must necessarily result in conflict 
and confusion. The  courts will always enclca~or to ascertain the inten- 
tion of the Legislature by a careful examination of the statute and 
its several parts, taking into consideration the purpose and scope of 
the legislation, the present status of the subject-matte-, and the rights 
and interest affected. They d l  also endeavor to so construe the 
act that  no conflict with existing statutes oc3cur further than is  expressly 
or by necessary implication made necessary. The  courts will never 
bring into question the ponrr  of the Legishture until t icy find no other 
reasonable way of deciding the question presented. Ll,rarcl~e v. F c l f o n ,  
61 K, C., 279. The  question presented by this record to be first con- 
sidered is wlietl~er the Legislature has by the Act of 1903 coliferred 
upon the defendant commissioners the 'absolute control' of any of the 
streets in the town of W a y n e s d e .  (If such is the effect of the statute, 
i t  must, in respect to such streets, repeal by implication section 16 of the 
charter. Ccrtainly the board of aldermen and the defendant commis- 
sioners cannot a t  the same time have and exercise 'abr;olute control' of 
the same street." The concl~s ion was that  the words "shall begin im- 
provements at the courthouse on the four main roads in said tow~~ship ,"  
could be given effect by requiring the road commission<m to begin their 
work a t  the boundary of the corporation leading to the courthouse, thus 
leaving the city of Waynesville i n  the csc~lusire control of i t?  streets. 

W e  do not deem it necessary, ho~i-ever, definitely to decidc this ques- 
tion or to say whethcr the repugnant section of the act establishing the 
road district was abrogated by the repealing clause of the act amending 
thc charter of the city. I f  it  be granted that  after t h ~  road was taken 
into the corporate limits the road commission still had power to keep 
i t  up, this would not in itself absolve the city from liability for its neg- 
ligence. Dual liability, joint or primary and secondar,y, has  frequently 
been approved and enforced. B r o w n  v. Louisburg.  126 N. C'., 701; 
Xiusey  E .  X i n s f o n ,  145 N. C., 106; Seagraves 2%. W i n s t o n ,  170 N. C., 
618; I I a r d y  v. Cons f ruc t ion  Co., 174 N .  C., 320. Th2 city recognized 
the road as a public thoroughfare, laid mains in it, put signs on it, and 
evidently held i t  out to the public as one of its streets. This  was a t  
least evidence of acceptance. 18  C. J., 84 (52). That  the old road 
was changed a t  the swamp when the concrc>te bridge was built is imma- 
terial. The  authorities of the city had not only constructive, but actual 
notice of the fallen bridge in ample time to give due warning to people 
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having occasion to cross tlie stream. T h e  superintendent of t h e  street 
department  "saw a m a n  go into t h e  hole i n  t h e  d a y  time, and  did not 
do a~ ly t l i ing  to barr icade it." E v e n  if t h e  roads were to  be maintained 
by taxes levied i n  the  district a n d  disbursed by  t h e  road commission the  
public safety nevertheless demanded t h a t  the  governing authorities of 
the ci ty  should exercise d u e  care to  gil-e timely warn ing  of the  g rea t  
dai1gc.r to  which travclers.were exposed. Il'illis v. l T e w  Bern, 1 9 1  N. C., 
507. I n  this,  as  shonrl by the  vcrdict, the  ci ty  failcd and  should not 
now be pernlittcd to escape liability f o r  its negligence. T h a t  we have 
said tlispows of all  the exceptions, including those to  the refusal  to g ran t  
jurlgmcnt of nonsuit and  t o  t h c  inr t ruct ions g i r e n  t h e  jury. TTe have 
given to t h e  cases cited f r o m  other jurisdictions the  consideration which 
the importance of tlie appeal  demantls, but we have discovered n o  con- 
vincing reason f o r  d e p a r t i l ~ g  f r o m  t h e  principles announccd nnil ad- 
hered to i n  our  own decisions. We find 

No error .  

AIART HATCH HARRISON ET AL. V. THE C I T Y  O F  XEW R E R X  ET AT,. 

(Filed 13 April, 1027.) 

1. Trial by Jury-Agreement by Parties-Waiver - Evidence - Appeal 
and Error-Constitntional Law. 

Wherc thc parties to an action agree that the trial judqe find the facts, 
they thereby waive a trial by jury, a ~ ~ d  the facts so found by hi111 up011 
supporting evidence are  conclusive on appeal. 

2. Municipal Corporations-Cities and Touns-Cemeteries-Deeds and 
Conveyances-Statutes-Equity-Injunction. 

Wlierc the  roper authorities of a city have purchased lands for a 
Seero ccnlctery in excciq of the fifty acres allowed by C. S . 2623 ill gootl 
fa i t l~ ,  to meet a neceqsary need therefor, and a t  a reaqonablc price, nnd 
have paid therefor and accepted a deed from the omnerq, injunctive relief 
a t  the suit of the taxpayers will be denied. 

3. Same-Suits-Taxpayers-Ewss of Lands for Cemetery Purposes- 
Procedure. 

Where the proper authorities of a city have, in good faith and a t  a fair 
price, purcliaqed an ucreaqe of lands in excess: of that allowed b) C S ,  
2623, have paid the pnrchnse price and received the deed, in a suit to 
enjoin the transaction brought by the taxpayers: Held. the relief sought 
to declare the transaction void and to place the parties in s t c r t ~  quo will 
be denied, and a judgment requiring the city, within a stated time, either 
to sell the excess or to use it for proper city Durposes, e t c ,  retaining the 
cause for further orders, is proper. 
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4. Municipal Corporations-Citics and Towns-Statutes--BudgetCeme- 
teries-Actions-Injunction-Taxpayers. 

The failure of the board of aldermen of a city to make provision in 
their budget for moneys for the purchase of' a city cemetery gives the tas- 
payers no right to injunctive relief after the transaction has been closed, 
the remedy being by direct action by the State as to the right of the 
municipality to hold the title thus vested in it. 

APPEAL by ~ l a i n t i f f  from Sinclair, J., at  October Term, 1926, of 
CRAVEX. Affirmed. 

On 6 March, 1926, the defendant, the city of New Bern, purchased 
of defendants, L. H. Cannon and R. L. Stallings, two tracts of land, 
located about three miles from the corporate limits of said city, con- 
taining in all about 93 acres, paying thcwfor the sum of $13,500. 
These tracts of land were conveyed to said city by deeds of L. H. Can- 
non and wife, and R. L. Stallings and wifcl, which were duly recorded 
on 8 March, 1926. 

I n  this action, begun on 28 April,  1926, plaintiffs allege that  said 
tracts of land were purchased by said city to be used as a cemetery for 
the burial of persons of the negro race; that  such use of said tracts of 
land  ill injuriously affect the value of other lands adjacent to said 
tracts in which plaintiffs a re  interested, and that  by reason of their 
location a t  a distance of three miles from the city, the said lands are 
not suitable for a cemetery in  which to bury negroes who die in said 
city. 

Upon these allegations plaintiffs pray judgment that  the city of 
Xew Bern, its mayor and board of aldermen be restrained and enjoined 
perpetually from using said tracts of land as a cemeter ,~  for the burial 
of persons of the negro race. 

Plaintiffs further allege tha t  the purchase of said tracts of land, con- 
taining in all 93 acres, was unlawful for that  (1)  the city of New 
Bern is without authority to purchase and hold more than 50 acres of 
land, whether within or without its corporate limits, for. the purpose of 
a cemetery (C. S., 2623, sub-sec. 3 )  ; (2)  no provision was made in  the 
budget of said city for the fiscal year, including the month of March, 
1926, for a n  appropriation for the purchase of said tracts of land 
(C. S., 2922 et seq.) ; and ( 3 )  the purchase of said t r a d s  of land was a 
fraud upon the said city, i n  which its mayor, the chairrqan of the com- 
mittee on cemeteries of its board of aldermen, and the defendants, L. H. 
Cannon and R. L. Stallings, participated. 

Upon these allegations plaintiffs pray judgment that  said purchase 
be declared unlawful and roid, and that  defendants, L. H. Cannon and 
R. L. Stallings, be required to pay back to the city of New Bern the 
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sums of money paid to them, respectirely, as the purchase price for said 
tracts of land, and that  the said city be required to reconvey said 
tracts of land to said L. H. Carmoll a n d  R. L. Stallings, or that  their 
deeds to the city be declared void and ordered canceled. 

A tr ial  by jury was duly waired by the parties hereto, and it mas 
agrced that  the judge should find the facts from the affidal-its filed and 
the testimony of witnesses, and render judgment thereon. 

F rom the judgrnrnt upon the facts found by the judge, plaintiffs ap- 
pealed to the Supreme Court. 

Ward R- Il'ard and TBlzif~hur.sf & Earden for. p7aintifs. 
Moore R- Dunn  for fhe Cif?y of S e w  R w n .  
Ernest X .  Green f o r  defendant, L. H. C a m o n .  
Guion R- Guion for defendant, R. L. Stallings. 

CONEOR, J .  Plaintiffs filed twenty-eight exceptions to the findings 
of fact made by Sinclair, J., and to his judgment rendered thereon. 
Fifteen of these esceptions are that  his Honor failed to find the facts 
set out in each of said exceptions; six of the exceptions are that  his  
Honor found the facts as set out therein. Sei ther  of these exceptions 
can be sustained. 

There -was evidence to support each of the findings of fact as made 
by his Honor. Where the parties waire a trial by jury and agree that  
the judge may hear the evidence, and find the facts therefrom, a finding 
of fact by the judge is as conclusive, when there is evidence to support 
such finding, as a finding of fact by a referee or by a jury. I n  
Buchunan v. Clark, 164 N .  C., 56 ,  Walker, J., says: "Parties cml have 
their causes tried by a jury, by reference, or by the court. They may 
waive the right of tr ial  by jury by consenting that  the judge may t ry  
the case without a jury, in which event he finds the facts and declares 
the law arising thereon. H i s  findings of fact are conclusive, unless 
proper excrption is  made in  apt  time, ant1 there is no evidence to sup- 
port his findings or any one or more of them." This principle is well 
settled. 

The  facts set out in plaintiffs' exceptions, and which they contend the 
judge should have found from the evidence, were either admitted in the 
pleadings, controverted by the defendants, or immaterial. As to those 
controverted by defendants, there was a conflict in the evidence, and the 
judge's failure to find the facts to  be as contended by plaintiffs cannot 
be held a s  error. The  plaintiffs had agreed that  the judge should hear 
the evidence and find the facts. The  judge by reason of such agreement 
passed upon both the credibility of thetevidence and its weight, in de- 
termining the facts upon which he should render judgment. 
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The facts which are determinative of the rights of the parties to this 
action, as found by the judge, and upon which he rendered the judg- 
ment to which plaintiffs excepted, are as follows: 

1. "That the city of New Bern is a thriving, growmg town, with a 
large colored population." 

2. "That there is and was an actual, instant and imperative need of 
lands for a cemetery for the burial of the colored dead of the city of 
Kew Bern." 

3. "That said lands were the onlv available and suitable lands for 
such purposes and are as conveniently situated as the said city could 
reasonably obtain." 

4. "That the use of said lands for cemetery purposes need not be a 
nuisance, and at the time of bringing this action, and, of the hearing, 
no objectionable use has been made of said lands by the city." 

Upon the foregoing facts, there is no error in the judgment dissolv- 
ing the temporary restraining order theretofore issued in this action 
and refusing to restrain and enjoin the city of New Bern, its mayor 
and board of aldermen from using not exceeding fifty acres of said land 
for cemetery purposes. 

I n  further support of the judgment the judge found facts as follows: 
1. "That no provision was made in the budget for the payment of the 

purchase price for said lands, but the acquisition of lands for use as a 
cemetery was immediately necessary, and the city officials were justified 
in acting upon such an emergency." 

2. "That in such an emergency the city officers acted for the best 
interests of the city in purchasing the lands described in the complaint." 

3. "That the price paid by the city for said lands i s  reasonable and 
in keeping with the price of adjacent and adjoining lands." 

4. "That there was no moral turpitude or fraud on the part of any 
of the defendants or of any of the city officials of ihe city of New 
Bern." 

5. "That the purchase of the land as set forth in the complaint is no 
longer an executory contract, but is an executed contract, fully com- 
pleted, and the whole purchase money paid." 

Upon the foregoing facts, "it was ordered, adjudged and decreed that 
the defendant, the city of New Bern, is seized in fee simple of the lands 
described in the complaint, and that the said city be and it is now au- 
thorized and empowered to select so much as fifty acres of said land to 
be used by it for cemetery purposes; that the defendant, the city of 
New Bern, be and it is hereby authorized now to elect either to appro- 
priate and use the residue of the lands for city purposes other than 
cemetery purposes, or to sell the same at public or private sale at a 
price and on terms to be submitted to and ttpproved by this court. 
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This  cause is retained to the end hereinqbove provided, and in  the 
event the city elects to retain the residue of the property after allot- 
ment of so much as not more than fifty acres thereof for cemetery pur- 
poses, such election shall, within the period of sixty days, be duly certi- 
fied in this cause; and in the event the city elects to sell the residue of 
said property, it  shall ~vi th in  a period of sixty days from the date hereof 
proceed to obtain bids, either at public or private sale, and submit same 
to this court. 

This cause is retained, and the plaintiffs are adjudged to pay the 
cost." 

T h r  judge having found that  there was no f raud in  the tran?action, 
tvhich resulted in the purchase by the city of the lands described in the 
complaint, and in  the conveyance of said lantls to the city by deeds duly 
recorded, either on the par t  of the officials who acted therein for the 
city, or on the part of defendants, who sold and conrcyed the same to 
thh city, ant1 that  said transaction was completed prior to the comrnence- 
nicnt of this action, there is no error i n  the judgnlcnt denying the 
plaintiffs the relief which they seek i n  this action against defendants, 
L. H. Canlion and R. L. Stallings. ,Uthouph its acts i n  purchasing said 
lands and paying therefor were ultm vires, the city of g e w  Bern, upon 
the facts found by the judge, could not maintain an  action to rescind or 
set aside the transaction. The principle is stated, with many authori- 
ties to sustain the statement, in 14a, C. J., 319, as follows: 

('The gcneral rule is that uliru vires transactions are recognized as 
unassailable, and are pcrmitted to stand as the foundation of rights 
acquired under them, after they have been fully performed. . . . A. 
frequently repeatctl judicial doctrine is that executed dealings of a cor- 
poration must be allowed to stand for and against both parties where the 
plainest rules of good fai th require it." 

Plaintiffs as taxpayers and residents of the city are  not entitled to 
relief as against these defendants, which ~vould be denied to the city. 

Although the purchase of the lands for the purpose of a cemetery, 
and the payment of the purchase price therefor by the city were ultra 
vires, for that  said lands contained more than fifty acres (C. S., 2623, 
subs~c .  3 ) ,  and no provision had been nlade in  the city's budget for an  
appropriation for the payment therefor (C.  S., 2923 et seg., and C. S., 
2960), it  does not follow that  plaintiffs, as taxpayers and residents of the 
city, are rntiled to the relief sought i n  this action against the city of 
S e w  Bern. The  principle applicable to the facts is stated in 25 Cyc., 
632, as follours: 

"Where a municipal corporation, having power under its charter to 
acquire and hold real estate for some purposes, takes a conveyance of 
property for a n  unauthorized purpose, although the transaction is ultra 
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c i ~ e s ,  the deed is not void, but vests title i n  the corporation, and i ts  
power to hold the property can be question only by the S;ate in a direct 
proceeding for that  purpose." 

Upon all the facts found by the judge we find no error in the judg- 
ment. 

B y  i ts  terms the city will hold and use, as i t  is authorized by statute 
to do, not exceeding fifty acres of land purcllased by i t  for  the purpose 
of a cemetery. 

While the board of aldermen has made an appropriatioll of money 
for which no provision was made in the budget, and has paid same out 
of the city's treasury, in violation of the statute, the city has received 
full  r-alue for  said moneg.. This  money was paid by the city to defend- 
ants, L. H. Cannon and R. L. Stallings, who received the same in good 
faith, prior to the commencement of this action. The  phintiffs, as tax- 
payers, a rc  not entitled to judgment requiring these defendants to 
return the money to the city. The  judgment is 

Affirmed. 

L. EI. CALDWELL v. 8. C .  BLC)UR'T ET AL. 

(Filed 13 April, 1927.) 

1. Deeds and Conveyances-Husband and Wife--Wife's Deed to Husband 
-Statutes. 

The validity of a deed to lands made by the wife to hw husband rests 
solely by statute, which is to remove the csomn~on-law irrebutt;tble ire-  
sumption thnt such was for the husband's benefit, and in order to effectu- 
ate the intent of the statute, the conclusion by special probate of the officer 
must state that the conveyance to her husband of the wife s .ellarate lm~ds  
was not unreasonable, as well as injurious to her. C. S., 2515. 

2. SameIn te rp re t a t ion  of Statutes-Derogation of Common-Law Right. 
The statute permitting a conveyance of her separate lands by the wife to 

the husband must be strictly construed, being in derogation of her common- 
law right, as to whether its terms are substantially complied with. C. S., 
2515. 

Where the husband has had childre11 by the wife of his first marriage, 
and he has received an invalid deed from her of her separate lands, after 
her death he has only an estate for life therein as tenant by the curtesy, 
and under foreclosure sale under a mortgage given by himself and his 
second wife, only such life estate may be conveyed tcl the purchaser. 
C. S., 2515. 

STACY, C. J., dissenting. 
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  PEAL by defendants from Jfidyette, J. ,  a t  December Term, 1926, of 
ROBESOX. Modified and affirmed. 

-1ction to foreclose deed of trust executed by A. C. Blount and his 
nife,  Ju l ia  Blount, to secure payment of their note to plaintiff. 

The  validity of a deed executed by Sabriana Blount conveying the 
land described therein to  her husband, A. C. Blount, is the only matter 
in controversy between the parties to this action. 

The  court was of opinion that  said deed is valid and that  by virtue 
thereof A. C. Blount was seized in fee of the land conveyed therein a t  
the time he and his second wife, Ju l ia  Blount, executed the deed of trust 
by which they conveyed the said land to the trustee to secure the pay- 
ment of their note to the plaintiff. 

F rom the judgment upon the facts agreed defendants appealed to the 
Supreme Court. 

Dickson XcLean, H .  E. S facy  and Car2 W .  Pridgen, Jr., f o r  plaintiff. 
IT'. Y .  Floyd, Joltnsoa iC. Johnson and  John Blount XcLeod for de- 

fendants. 

COKKOR, J. On  20 December, 1911, Sabriana Blount, the first wife 
of A. C. Blount, executed a deed sufficient in form to convey the land 
described therein to her said husband in fee. This deed, together with 
the certificate of the justice of the peace before whom its execution was 
ackno~~ledged,  and by whom the private examination of Sabriana 
Blount was taken, was thereafter duly recorded. 

At  the death of Sabriana Blount she left surviving her husband, ,4. C. 
Blount and their four children. These children, as heirs a t  law of 
Sabriana Blount, are defendants in this action. On  16 September, 
1922, A. C. Blount and his second wife, Ju l ia  Blount, conveyed the land 
described in  the deed from Sabriana Blount to A. C. Blount to Dickson 
&Lean, trustee, to secure the payment of their note to the plaintiff. 
This  note i s  now due and unpaid. Plaintiff has brought this action for 
the foreclosure of said deed of trust and for the sale of said land by a 
commissioner to be appointed by the court for  that  purpose. 

The  question presented is  whether the trustee in the deed of trust has 
a n  estate i n  fee in  the land conveyed to  him, or only a n  estate therein 
for the life of A. C. Blount. I f  the deed from Sabriana Blount to her 
husband, A. C. Blount, is valid as a conveyance of the land described 
therein, the trustee has a n  estate i n  fee in said land; if the deed is not 
valid, he has only an  estate for the life of A. C. Blount. I t  is conceded 
that  the deed is  valid, if the certificate of the justice of the peace is i n  
compliance with C. S., 2515. 
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This certificate is as follows: 

"State of North Carolina-Robeson County. 

"I, N. C. Graham, a J. P., do hereby certify that Sabrina Blount and 
A. C. Blount, his wife, personally appeared before me this day and 
acknowledged the due esecution of the annexed deed of conveyance, 
and the said Sabrina Blount, being by me privately examined, separate 
and apart from her said husband, touching her voluntary execution 
thereof, doth state that she signed the same freely and voluntarily, 
without fear or compulsion of her said husband, or any other person, 
and that she doth still voluntarily assent the]-eto. 

"This is to certify that this deed is not ingerious to the said Sabrina 
Blount. 

"Witness my hand and seal this 20th day of December, 1911. 
"N. C. GRAHAM, (Seal) 

"Justice of the Peace." 

Conceding that upon his private examination of Sabriana Blount the 
justice of the peace found, as stated in his certificate that the deed was 
not injurious to her, is the certificate defecti~e for that he does not also 
state therein his conclusion that the deed was not unreaiionable? 

I n  order that the deed of a wife, conveying land to her husband, shall 
be valid, the statute requires that upon the examination of the wife, 
separate and apart from her husband, as required by law in the probate 
of deeds of femes covert, it shall appear to the satisfaction of such 
officer that the wife freely executed such deed and freely consented 
thereto at the time of her separate examination, and that the same is not 
unreasonable or injurious to her. The certificate of the officer shall 
state his conclusions, and shall be conclusive of the facts therein stated. 
But the same may be impeached for fraud as other judgments may be. 
C. S., 2515. 

It has been uniformly held by this Court that the deed of a wife, 
conveying land described therein to her husband, is void, unless there is 
attarhed or annexed to said deed the certificate of the probate officer as 
required by statute. See CrocXser c. T7ann, 192 N.  C., 422; Garner v. 
Horner, 191 N. C., 539; Best c. Utley, 189 IS. C., 356; Whitten v. 
Peace, 188 X. C., 298; Davis v. B a s ,  188 N .  C., 200; Smith v. Beaver, 
183 IS.  C., 497;  Foster c. M'illiams, 182 S. C., 632; Wallin v. Rice, 170 
IS.  C., 417; Butler c. Butler, 169 N. C., 584; Singleton v. C h ~ r r y ,  168 
N. C., 402; Kearney v. T'ann, 154 S. C., 312: Sims c. Ra;y, 96 IS.  C., 87. 

I n  Kearney v. Vann,  154 N .  C., 311, Allen, J., says: "The law pre- 
sumes that contracts between husband and wife affecting her real estate 
are executed under the influence and coercion of the husband, and to 
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rebut this presumption and render the contract valid, an officer of the 
law must examine the contract, and be satisfied that she is doing what 
is reasonable and not hurtful to her, and so certify." 

C. S., 2515, is an enabling statute; but for the statute the deed of a 
mife conveying land to her husband would be void. Such deed is valid 
only when the statute has been strictly complied with. The law is 
stated in 30 C. J., at page 757, see. 379, as follows: 

"Since a married woman's power to convey is wholly statutory, all 
the requirements of eriabling statutes must be strictly complied with to 
render her deed valid, and her deed will be held invalid where there is a 
failure to comply with statutory requirements as to execution or 
acknowledgment. Where, however, there has been a substantial com- 
pliance with statutory requirements, her deed may be enforced, but 
there must be a substantial compliance with every requisite of the 
statute." 

No deed from a mife to her husband, conveying her land to him, is 
valid, unless the officer who certifies that he privately examined the wife, 
as required by statute, shall also state in his certificate his conclusions 
that said deed is not unreasonable or injurious to her. The statute 
requires that both conclusions, to wit, that the deed is reasonable and 
not hurtful or injurious to the wife, shall be stated by the officer in his 
certificate attached or annexed to the deed. This Court has said that 
he must be satisfied that what she is doing is reasonable and not hurtful 
to her, and that he must so certify. Kearney 1.. Vann, supra. The cer- 
tificate as to the ordinary, statutory privy examination is not sufficient. 
Singleton v. Cherry, supra. Each requisite of the statute must be sub- 
stantially complied with. I n  the absence of such compliance the deed 
is void. 

The certificate attached to the deed of Sabriana Blount to her hus- 
band, ,4. C. Blount, does not comply with every requisite of the statute. 
I t  is not stated therein that the justice of the peace found that her deed 
was not unreasonable. His  conclusion that the deed was not injurious 
to her is not sufficient. The deed is, therefore, invalid; i t  does not 
divest Sabriana Blount of her estate in the land described therein, or 
convey said land to A. C. Blount. At the death of Sabriana Blount the 
land descended to her heirs at law, subject to the life estate of ,I. C. 
Blount, as tenant by the curtesy. The trustee in the deed of trust 
executed by A. C. Blount and his second wife has only an estate for the 
life of A. C. Blount in said land. 

The judgment declaring that the deed of the commissioner appointed 
by the court to be made to the purchaser at the sale under the decree 
shall operate to convey to such purchaser the land in fee is modified in 
accordance with this opinion. The deed of the commissioner will con- 
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vey to such purchaser only the life estate of A. C. Blount in said land. 
The grantors in the deed of trust conveyed thereby only such estate as 
they owned in the land at  the date of the execution of their deed. The 
judgment as modified is 

Affirmed. 

STACY, C. J., dissenting: The decision in this case ill put upon the 
ground that the deed from Sabriana Blount to A. C. Blount, her hus- 
band, is void because the officer who took the private examination of 
the wife failed to state in  his certificate of probate, as required by 
C. S., 2515, "that the same is not unreasonable or injurious to her." 
The officer did certify, however, '(that this deed is not ingerious to 
the said Sabrina Blount," meaning, of course, that the same is not 
injurious to her. But it is said in the opinion of the Court: '(The 
statute requires that both conclusions shall be stated in the certificate"; 
that is, the conclusions that the deed is not unreasonable and is not 
injurious to her are both required to be stated in the certificate. I re- 
spectfully dissent from this position and from the judgment to be ren- 
dered in this case, for two reasons: First, because the double require- 
ment, as I understand it, is not so nominated in the statute; and, second, 
because, in my opinion, the certificate attached to the deed in question 
complies substantially with the requirements of the law. Dundas v. 
Hitchcock, 12 How. (U .  S.),  256, 13 L. Ed., 978. 

Apparently, in all the cases dealing with the subject, certainly in all 
those cited in the Court's opinion, \\-here the probate is held to be de- 
fective, no effort whatever was made by the officer to comply with the 
requirements of the statute, while the doctrine of substantial compli- 
ance, in relation to cognate statutes, or those dealing wiih the forms of 
probate, is fully upheld in a number of dwisions. Bank v. Canady, 
187 N. C., 493; Bailey v. Hassell, 184 S. C., 451; TT'ifhrell v. Murphy ,  
154 N.  C., p. 89. 

No benefit would be derived from an extended discussion of the ques- 
tion presented by the appeal. I think the word "or," as used in the 
statute, means or, while the Court says it means and. That is all there 
is in the case. A multiplicity of words would not mak? the two posi- 
tions any clearer. The statement in Kearney a. Vann ,  '154 N .  C., 311, 
cited as authority for the court's position, is obiter. Even in cases of 
doubtful construction, the rule of lam is, that the court should uphold 
an instrument, if, by reasonable construction, i t  can be done. " U t  yes 
magis valeat quam pereaf." ,I maxim meaning "That the thing may 
prevail, rather than be destroyed." Applied in R. R. v .  Olive, 142 N .  C., 
257, and Foil v .  S e u ~ s o m e ,  138 N .  C., 11.5. 

I n  my opinion the judgment should be affirmed without modification. 
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TV. B. ELLIS v. C. B. POINDEXTER, TRUSTEE, L. V. SCOTT, ASD 

G. D. LITTLE. 

(Filed 13 April, 1927.) 

Attorney and Client-Contracts. 
After the termination of services rendered by an attorney to the client, 

a transaction by which the former accepts a note from his client in pay- 
ment for such services is valid and enforceable by the attorney. 

APPEAL by plaintiff from Finley, J., at February Term, 1927, of 
FORSYTH. Affirmed. 

This action was begun in Forsyth County Court to enjoin and re- 
strain sale of land under power bf sale in-deed of trust executed by 
plaintiff. The note secured in the deed of trust had been assigned by 
the payee, L. V. Scott, to defendant, G. D. Little. 

The issues submitted to the jury were answered as follows: 
"1. Was the note and deed of trust executed while the relationship of 

attorney and client existed between plaintiff and defendant, L. V. Scott, 
as alleged in the amendment to the complaint? Answer: NO. 

"2. I s  the defendant, G. D. Little, a holder in  due course of the note, 
as alleged in his answer? Answer: Yes. 

"3. I n  what amount, if any, is the plaintiff indebted to the defendant, 
G. D. Little, on the note described in the complaint? Answer: $950.00." 

Prom judgment on the verdict plaintiff appealed to the Superior 
Court, assigning errors based upon exceptions to the charge of the court 
to the jury. Upon this appeal the assignments of error were not sus- 
tained. From judgment affirming the judgment of the county court 
plaintiff appealed to the Supreme Court. 

T.  W .  Kellam for plaintif. 
Swink,  Clement & Hutchins for defendants. 

PER CURIAM. The consideration for the note executed by plaintiff 
and payable to the order of defendant, L. V. Scott, was services ren- 
dered to the plaintiff by the said Scott as an attorney a t  law. There 
was evidence that the litigation during which these services mere ren- 
dered had terminated at  the date of the execution of the note. The 
jury has so found, under instructions of the court, which are free from 
error. Stem v. H y m n ,  182 N. C., 422. After the litigation had 
ended, the relationship of attorney and client no longer existed between 
the parties with respect to such litigation; i t  was competent for the 
parties to enter into a valid contract for the payment of services there- 
tofore rendered. 
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Nor was there error in the instructions of the court upon the second 
or third issues. These instructions were in accordance with the law 
applicable to the facts as the jury might find them to be from the 
evidence. 

There was no error in the refusal of the Superior Court to sustain 
plaintiff's assignments of error on his appeal from the judgment of the 
county court. The judgment is 

Affirmed. 

STATE v. BALDWIN. 

(Filed 13 April, 1027.) 

Criminal Law-Intoxicating Liquor--Aiding and Abetting-Evidence 
Questions for Jury. 

Where there is evidence tending to show that the defendant was not 
only present at the commission of the offense of unlawfully transporting 
intoxicating liquor, but actively participated therein, an issue of fact is 
raised for the determination of the jury. 

CRIMINAL ACTION, tried before Daniels, J., at December Term, 1926, 
of DURHAM. 

The defendant was arrested upon a warrant charging that on or 
about 31 July, 1926, the defendant "did wilfully, maliciously and un- 
lawfully sell, barter, transport, import, export, deliver, furnish, pur- 
chase or possess intoxicating liquor for the purpose of sale." The de- 
fendant pleaded not guilty, and the evidence tended to show that the 
officers of Durham County saw the car of the defendant leave the Alston 
Avenue road or highway and turn into the Ellis road and stop. When 
the pursuing officers saw that Baldwin's car had stopped they went near 
his car and saw some one out in  the woods striking matches and walk- 
ing about in different places. The defendant, Baldwin, and another 
man named Fuller came out of the woods to Baldwin's car and were 
arrested just before they got to the car. Fuller had five pints of whiskey 
in his shirt. Later in  the night the officers went back in the woods 
where they had seen matches struck, and upon search found empty bot- 
tles and a half-gallon of whiskey. The empty bottles were the same 
sort that Fuller had when arrested. The place where the whiskey and 
bottles were found showed signs of a good deal of walking. Stumps had 
been bored up and the stump holes had the appearance of having been 
used for hiding whiskey. Baldwin did not have any whiskey on his 
person a t  the time of his arrest. Fuller said i t  was his whiskey. 
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The automobile belonged to Baldwin. The officers saw Baldwin 
striking matches close to where the whiskey mas found. The defend- 
ant's car was searched and two empty pint bottles were found therein. 
"They were the same size and sort of bottles that Joe Fuller had in his 
shirt when we arrested them. I think they had the odor of liquor about 
them." 

The defendant did not testiyy in person, but offered testimony to the 
effect that Fuller was drinking and that a friend of Fuller's requested 
him to drive "him about" in order to "sober him up." 

Fuller was a witness for Baldwin, and testified that Baldwin knew 
nothing about the whiskey and had nothing to do with it. 

The jury convicted the defendant of aiding and abetting in the trans- 
portation of whiskey, and from the sentence imposed by the court the 
defendant appealed. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Me1 J .  Thompson for defendant. 

PER CURIAM. The rarious definitions and shades of meaning of aid- 
ing and abetting are contained in  S .  v. Hart, 186 N.  C., 582. An ap- 
proved definition of aiding and abetting is as follows: "In order for 
one to aid and abet the commission of a crime he must do something 
that will incite, encourage or assist the actual perpetrator in  the com- 
mission of the crime. Mere uresence. even with the intention of assist- 
ing in the commission of a crime, cannot be said to have incited, en- 
couraged,or aided the perpetrator thereof, unless the intention to assist 
was in some way communicated to him. The law does not punish intent 
which is withodt influence on an act." Another amroved definition is: 

s A 

"An abettor is one who gives aid and comfort, or who either commands, 
advises, instigates, or encourages another to commit a crime. 14 person 
who, by being present, by words or conduct, assists or incites another to 
commit a crime-a person who, by being present, by words or conduct, 
assists or incites another to commit the criminal act." S .  v. Jarrell, 
141 N .  C., 722; S. v. Cloninger, 149 N.  C., 567; S .  v. Hart, supra. 

The facts and circumstances of this case warrant a submission of the 
question to the jury, and it was the province of the jury to weigh the 
evidence and to draw from it such reasonable inferences as the testi- 
mony justified. 

Upon the entire record we find no error of law, and are, therefore, 
compelled to affirm the judgment. 

No error. 
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3'. E. MOHN r. FRED L. CRESSEY. 

(Filed 20 April, 192'7.) 

1. Courts-Jurisdiction-Justices of the PeaceNonres id  ent Defendants 
-Attachment--Garnishments-Process-Statutes. 

The issuance of a warrant of attachment by a justice of the peace 
having jurisdiction of the action is only for the purpose of acquiring 
jurisdiction over a defendant who is a nonresident of the State, and is 
only incidental to the relief sought in the original action, C. S., 819, and 
the warrant in garnishment may run beyond the limits of the county 
wherein the action was brought. 

2. SamePub l i ca t ion  of Summons-Continuancehterpleader. 
Where funds of a nonresident defendant have been attached in an 

action brought before a justice of the peace in a different county, the 
justice may continue the case until service of summons by publication 
has been made on the nonresident defendant, and a motion to dismiss 
made by an intervener claiming the funds for want of jurisdiction of 
the justice under these circumstances, will be denied, C. S., 1500. Rule 1'7. 
The provisions of C. S., 1489 do not apply. 

3. AttachmentGarnishmentCourt's Jurisdiction. 
Attachment of the property of nonresident defendants in this State is 

a proceeding quasi in rem, for the purpose of bringing him under the 
jurisdiction of the State Court for the purpose of determining the con- 
troversy in the action brought against him, when properly constituted. 

APPEAL by plaintiff from Sinclair, J., at October Term, 1926, of 
CRAVEN. Reversed. 

The  defendant and the Citizens National Bank of Boston, intervener, 
entered a special appearance in  the court of a justice of the peace, and 
in  the Superior Court upon appeal, and moved to vacate a warrant  of 
attachment and to dismiss the action. At  the hearing the judge presid- 
ing found the following facts : 

1. The  plaintiff, N. E. Mohn, is a resident of Craven County, N. C.; 
the defendants, Fred L. Cressey and Citizens National Bank of Boston, 
a re  residents of Boston, Mass., and none of the parties connected with 
this suit a re  residents of Craven County, except the plaintiff. 

2. On  29 December, 1924, plaintiff instituted suit against defendant 
Fred L. Cressey before C. J. Hancock, a justice of the peace of Crave11 
County, N. C., to recover the sum of $191.16 for breach of contract. 
Summons was issued. to Edgecombe County, N. C., but no personal 
service was made on any defendant, except on the garnishee, Farmers  
Banking and Trus t  Company of Tarboro, Edgecombe County, N. C., 
which process against the garnishee was issued and service made after 
special appearance and before tr ial  entered by Fred 1,. Cremey and 
Citizens National Bank of Boston. 
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Upon affidavits filed, a writ of attachment was issued to Edgecombe 
County, and notice of attachment and summons published against de- 
fendant Fred L. Cressey. 

The sheriff of Edgecombe County attached a fund of $560 in Farmers 
Banking and Trust Company of Tarboro, S. C., which plaintiff in his 
affidavit alleged was the property of the defendant, Fred L. Cressey, 
which fund represented proceeds of three drafts with bills of lading 
drawn by Fred L. Cressey in favor of Citizens Xational Bank of Boston, 
Mass., against L. L. Stancill of Tarboro, N. C. 

3. When the case came on to be heard before C. K. Hancock, justice 
of the peace at New Bern, N. C., the defendant Fred L. Cressey, through 
counsel, entered a special appearance and moved to vacate the attach- 
ment and dismiss the action on the ground of lack of jurisdiction, as set 
out in motion filed, which motion was overruled, and defendant Cressey 
excepted; thereupon, defendant, through counsel, requested the court to 
remove the case for trial, and same was removed for trial to Walter 
Fulford, justice of the peace of Craven County, N. C. 

4. When the case came on for trial before Walter Fulford, justice of 
the peace at  New Bern, N. C., the Citizens National Bank of Boston, 
through counsel, entered a special appearance and moved to vacate at- 
tachment and dismiss the action, said bank claiming to be owner of funds 
attached as purchaser of drafts with bill of lading attached from Fred L. 
Cressey, for the reason of lack of jurisdiction, as set out in the motion 
filed. Motion was overruled, and Citizens National Bank of Boston 
excepted. The court then proceeded to try the case, and rendered judg- 
ment in faror of plaintiff; both Fred L. Cressey and Citizens National 
Bank of Boston excepted and appealed. Counsel for Cressey reserving 
his special appearance above entered, renewed his special appearance 
before Fulford, J. P., and also excepted to the judgment. 

When the case came on for trial in this court, each defendant, Fred L. 
Cressey and Citizens National Bank of Boston, intervener, entered a 
special appearance and renewed the motion to vacate attachments and 
dismiss the action for want of jurisdiction for reasons set out in the 
motions filed. 

Upon the foregoing findings of fact, judgment was rendered vacating 
the attachment and dismissing the action. The plaintiff excepted and 
appealed, assigning error in the judgment. 

W .  H.  Lee for plaintiff. 
H.  P. Whitehurst for defendant. 
T .  D. Warren for the Citizens National Bank of Boston. 

ADAMS, J. The basic reason of the motions to dismiss the action is 
the alleged want of jurisdiction. Fred L. Cressey says: (1) That he is 



the only defendant; that the summons, which was issued by a justice of 
the peace in Craven County and addressed to an officer of Edgecombe 
County, is void, and that the court had no jurisdiction of his person; 
(2) that no publication of the summons has been made: and ( 3 )  that 
the Farmers Banking and Trust Company, whose funds were attached, 
is not a party to the action. The Citizens National Bank of Bosto11 
rests its motion substantially on the ground first above rset forth. We 
understand from the second paragraph of the statement of facts that 
both the notice of attachment and the service of the 83ummons were 
"published against the defendant," and that personal service was made 
on the garnishee, Farmers Banking and Trust Company, who did not 
appeal from the judgment. C. S., 819. The mere fact ihat the appel- 
lees entered a special appearance before the garnishee was served did 
not deprive the magistrate of his authority to continue the cause until 
service could be made. He  ordered a continuance, and the garnishee 
was served before judgment was rendered or the case was determined. 
The vital question, then, is that of jurisdiction. 

I t  is provided that no process shall be issued by a justi1:e of the peace 
to any county other than his own, unless one or more boiza fide defend- 
ants shall reside in and one or more bona fide defendants shall reside 
outside his county, in which case only may he issue procesri to any county 
in which such nonresident defendant resides. C. S., 148'3. Hence, the 
justice would have acquired no jurisdiction of the defendant's person by 
virtue of the summons issued, in Craren and addressed to the sheriff, 
constable, or other lawful officer of Edgecombe, even if i t  had been 
personally served in the latter county. "A justice, having no jurisdic- 
tion to issue process running out of his county, is confined to the statu- 
tory method of acquiring jurisdiction of the person." Ruttlerford v. Ray,  
147 N.  C., 253. But the fact that this summons could not run beyond 
the limits of Craven County does not necessarily determine the validity 
or invalidity of the judgment. The original summons, dated 29 Decem- 
ber, 1924, was returnable on 28 January, 1925. The officer's return 
was, "Not to be found in Edgecombe County." The defendant, who 
was a nonresident of the State, could not be personally served with 
process; the issuance of the summons on which the return was made was 
therefore not necessary. A civil action must be commenced by issuing 
a summons, except where the defendant cannot be personally served 
because he is beyond the reach of process, in which event it may be 
instituted by affidavit, warrant of attachment, and serviee of summons 
by publication. I n  such case the summons is not directed to an officer 
of any particular county. Best v. Mortgage Co., 128 N.  C., 351; 
Grocery Co. v. Bag Co., 142 N.  C., 174, overruling McClure v. Fellows, 
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131 N. C., 509; C u k e  v. Mining Co., 157 N. C., 217; Armstrong v. 
Kinsell, 164 N. C., 125; Xills v. Hansel, 168 h'. C., 651; Jenetfe v. 
Hovey, 182 N. C., 30. 

Attachment is not strictly a proceeding i n  rem, because the judgment 
is conclusive only upon the actual parties to the litigation and those in 
privity with them; it is a proceeding quasi in rem, the court acquiring 
jurisdiction by attachment of the debtor's property. The warrant is 
designed to serve the two-fold purpose of compelling the appearance of 
the defendant and of seizing and holding his property for payment of the 
debt-pone per v d i u m  et sulvos pleggios, put by gage and safe pledge 
John Doe, the defendant. I t  is a provisional remedy, and as such does 
not affect the decision of the case upon its merits. Hornthall v. Burwell, 
109 N. C., 10;  Armstrong c .  Kinsell, supra; C. S., 484 et seq.; 798 
et seq.; 6 C. J., 31, sec. 4 ( 2 ) .  

The record contains the affidavit, the order of publication, the war- 
rant of attachment, the undertaking, and the complaint, which sub- 
stantially comply with the law; also the notice of the summons and the 
warrant of attachment, which, according to the facts found, were duly 
published. The object of the publication was to give notice of the 
summons and attachment, and to warn the defendant to appear on the 
return day and answer or demur to the complaint. 

The appellees contend that the justice was prohibited by C. S., 1489, 
from issuing the warrant of attachment to an officer in Edgecombe 
County; that, in consequence, there was no lawful seizure of the defend- 
ant's property; and that as publication of the summons could not be 
effectual without such seizure, the judgment is free from error. I t  may 
be granted that in the absence of an attachment levied on the property 
of a nonresident of the State, constructive service, or service by publica- 
tion, is ineffective, and that when a warrant of attachment has been 
issued, the court acquires jurisdiction only to the extent that the at- 
tached property will satisfy the plaintiff's recovery. Everitt v. Austin, 
169 N. C., 622; Currie v. Mining Co., supra; Winfree v. Bugley, 102 
N. C., 515. But the judge found as a fact that the sheriff of Edgecombe 
County had attached a fund in possession of the garnishee as the prop- 
erty of the defendant, and the question with which we are now concerned 
is whether the attachment was void because it was addressed by a justice 
of the peace in Craven to an officer in another county. I n  the sense 
in which it is used in C. S., 1489, does "process" mean a writ which is 
provisional or ancillary as well as a writ which is issued by authority of 
law for the purpose of bringing the defendant into court? Does it 
include a warrant of attachment? 

I n  Fisher v. Bullard, 109 N. C., 574, the Court said: "We do not 
find any statute making the provisions of the Code of Civil Procedure 
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(C. S., 463), as to the place of trial, applicable to trials before a justice." 
But among the rules of practice enacted for a justice's court is this: 
"The chapter on civil procedure is applicable to proceedings by attach- 
ment before justices of the peace, in all cases founded on contract 
wherein the sum demanded does not exceed two hundred dollars, and 
wherein the title to real estate is not in controversy." C. S., 1500, 
Rule 17. Procedure by attachment is therefore regulaied by statute 
contained in the chapter referred to. If the warrant of attachment is 
issued by a justice of the peace, it shall be directed to the sheriff, or 
any constable of any county in which the property of the defendant is 
located, and shall require the officer to attach and safely keep all such 
property, or so much as may be necessary to satisfy the plaintiff's 
demand; and several warrants may be issued at the same time to differ- 
ent counties. C. s . ,  801, 805. The former statute, of which section 805 
is a modification, contained the clause, '(Provided such county be that of 
the justice issuing the warrant" (Battle's Revisal, 186, see. 203; The 
Code, see. 357); but the proviso was subsequently stricken from the 
statute. Public Laws 1895, ch. 435. The anlelidment apparently indi- 
cates the legislative intent to extend the reach of the warrant of attach- 
ment, as distinguished from original process, beyond the boundaries of 
the county in which the justice resides. 

I f ,  as in this case, the action is founded on contract, and the sum 
demanded does not exceed two hundred dollars, the warrant must be 
obtained from and made returnable before a justice of the peace of a 
county to the Superior Court of which it would have been returnable 
had the sum demanded exceeded two hundred dollars. C!. S., 809. I f  
the sum demanded had exceeded this amount, what would have been 
the procedure? Since the defendant is a nonresident of the State, the 
action would have been commenced in the Superior Court of the county 
in which the plaintiff resides, and would have been returnable in term 
to the court from which the summons issued. C. S., 469 801. As the 
action was brought in  Craven, the warrant, by virtue of the statute, was 
properly returnable before the justice of this county. These facts 
should be borne in mind: the defendant Cressey is a nonresident of the 
State, the Farmers Banking and Trust Company is garnishee, and the 
Citizens National Bank of Boston is intervener. Want of authority 
in the justice to issue original process to any county other than his own 
did not inhibit the running of the warrant of attachment to another 
county, or the service of a notice upon the garnishee to appear before 
the court to which the attachment was returnable to answer upon oath 
as the statute provides; for issuing the warrant was only incidental to 
the original action. C. S., 819; Baker v. Belvin, 122 N. C., 190. 
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A s  to  the intervening bank, the only question is whether i t  is  entitled 
to the property, not whether there is  irregularity in  the attachment. 
Sitterson v. Speller, 190 N.  C., 192. 

The judgment vacating the attachment and dismissing the action i s  
reversed, and the cause is remanded for further proceedings. 

Reversed. 

E .  F. MARTIN v. CITY O F  GREENSBORO AND THE KORTH CAROLIKA 
PUBLIC SERVICE COMPANY, IXC. 

(Filed 0 April, 1927.) 

1. Municipal Corporations--Cities and Towns-Government-Kegligence. 
Where a city has control of the planning of the tracks of a street car 

system upon its streets, in  so acting it exercises a sound discretionary 
power under the principles of government, and is not liable therein for 
an injury mused to one by the improvident placing of a line of street car 
tracks nearer than was safe for the passing of motor and other vehicles 
upon the street. Upon this appeal from overruling the defendants' de- 
murrer it is assumed that the city acted under a legislative power and 
had properly adopted a plan for placing the tracks of its codefendant 
upon its streets. 

Where the complaint alleges damages against a city only for its failure 
to properly exercise a discretionary governmental power, a demurrer is 
good. 

3. Sam-Statutes. 
The right of a city to plan the laying oyt and maintenance on its 

streets of the tracks of a street railway corporation is derired from statute 
or special charter. 

APPEAL by the city of Greensboro from a judgment of Schenck, J., 
given a t  the February Term, 1927, of GLTILFORD, overruling the appel- 
lant's demurrer to the complaint. Reversed. 

,4. C. Dauie and Frazier & Frasier for plninfiff. 
Robert Xoseley for defendant. 

ADAMS, J. T h e  plaintiff brought this suit against the  defendants to 
recover damages for in jury  to his automobile, said to have been caused 
by their joint or  concurrent negligence. After alleging that  the public 
service company negligently caused one of its street cars, while operated 
on Tate Street, to strike his machine, and thereby to injure it, the plain- 
tiff states as against the other defendant the following cause of action: 
"That the said city of Greensboro negligently and carelessly placed the 
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curbing for the sidewalk on the east side of Tate Street in such close 
proximity to the street car track of its codefendant, the North Carolina 
Public Service Company, Inc., as to make it impossible for vehicles to 
pass on the right-hand side of the said street car track, as such vehicles 
proceeded northwardly on said Tate Street, and negligently and care- 
lessly permitted the said Korth Carolina Public Service C!ompany, Inc., 
to lay its street car track in said street in such close proximity to the 
curbing on the east side of the sai'd Tate Street as to make i t  impossible 
for automobiles or other vehicles proceeding northwarclly along said 
Tate Street to pass on the right-hand side of the street cars proceeding 
southwardly on the said street car line, when it knew, or lsy the exercise 
of ordinary care could have known, that persons operating motor 
vehicles and complying with the law and ordinances by passing to the 
right of approaching vehicles and street cars would be placed in a posi- 
tion of peril, and that by so constructing the curbing and signals, and 
permitting the street car track to be laid in such close proximity thereto, 
it created a death trap that proximately and concurrently, together with 
the acts of negligence of its codefendant as herein alleged, caused the 
injury and damage of plaintiff's automobile." 

To this cause of action the city filed the following demurrer: "As 
appears from the face of the complaint, the negligence charged against 
the city occurred in  the discharge of its governmental or legislative func- 
tions, for negligence in the discharge of which a municipal corporation 
is not liable in damages." 

The demurrer presents the question whether it is negligence for which 
a municipal corporation may be liable in damages, to build a sidewalk 
so near a street railway track, or to allow a street railway company to 
build its track so near a sidewalk as to leave insufficient space for an 
automobile (observing the direction to keep to the right) to pass between 
the sidewalk and a car on the track. 

Municipal corporations derive their powers from the Legislature, and 
these powers are usually conferred by general statutes or by special 
charters. So, likewise, as to public-service corporations. As the case 
comes to this Court for the review of a judgment overruling the appel- 
lant's demurrer, the charter of neither defendant is before us. Under 
these circumstances, we shall assume for the present purpose that in 
laying its track the public service company was subject to the right and 
power of the city to direct and supervise the location of the roadbed. 
Postal Co. v. Railroad, 219 Ill. A., 304; Scranton Co. v. Scranton, 214 
Pa., 5 8 6 ;  Waterloo v. Street Ry. Co., 32 N .  W., 329; Gas Light Co. v. 
Drainage Commission, 197 U. S., 453, 49 Law Ed., 831; 28 Cyc., 851. 
But in view of the allegations in the complaint, we must furthermore 
assume that the sidewalks were built and the railway track was laid in  
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pursuance of a plan approved and adopted by the authorities of the 
city. We are not at  liberty to conclude that they acted without delibera- 
tion or without due regard to the safety of the public. I f  they erred, at  
least the reasonable inference is that their error was one of judgment. 
I t  is generally held that a municipal corporation is not. liable for inju- 
ries to person or property resulting from its adoption of an improper 
plan when the defects in such plan are due to mere error of this kind. 
19 R. C. L., 1091, sec. 376. I t  must follow that the exercise of judgment 
and discretion in the adoption by the city of a general plan for the 
improvement of its streets, the building of its sidewalks, and the selection 
or approval of the space to be occupied by the track of the street railway 
is not subject to revision by a court or jury in a private action for dam- 
ages based on the theory that the plan was not wisely or judiciously 
chosen; although a private action may be maintained for defective 
construction of the work, or h i lu re  to keep it in repair. Herein is the 
distinction between injuries resulting from the plan of a public im- 
provement made in a city or town and those resulting f rom the mode 
of its execution. The adoption of the general plan involves the exercise 
of judgment; the duty of constructing and maintaining the work done 
in pursuance of the plan is ministerial. The exercise of discretionary 
or legislative power is a governmental function, and for injury resulting 
from the negligent exercise of such power a municipality is exempt from 
liability. Scales v. Winston-Salem, 189 N .  C., 469; Detroit v. Reckman, 
34 Mich., 125, 22 At., 507; Diamond Matc l~  Co. v. JTew Haven, 55 
Conn., 510, 3 A. S. R., 70; Johnsfon v. District of Columbia, 118 U .  S., 
19, 30 Law Ed., 75. 

The demurrer, we are aware, admits the allegations of complaint. 
Sandlin v. Wilmington, 185 N.  C., 257. But scrutiny of these allega- 
tions discloses as the only asserted ground of negligence such proximity 
of the sidewalk and the railway track as does not leave sufficient inter- 
vening space for an automobile and a street car to pass each other with- 
out a collision. This allegation is directed to the breach of a iudicial - 
and not a ministerial duty; it seeks to take advantage of an alleged 
error resulting from an exercise of judgment; and, as we have said, such 
exercise of judgment is not subject to review in a private action for 
damages. We.think the demurrer filed by the city of Greensboro should 
have been sustained. This cdnclusion, of course, does not affect the 
other alleged cause of action. 

Judgment is 
Reversed. 
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THE CITIZENS R'ATIONAL BANK O F  BALTIMORE) v. ANGEL0 
BROTHERS ET AL. 

(Filed 20 April, 1927.) 

1. Pleadings-Demurrer -Actions-Dismissal-Counterclaim-Parties- 
Causes of Action-Statutes. 

In an action by a holder in due course for value to recover against the 
maker of the instrument when upon defendant's motion the officers and 
directors of the payee bank and its receiver have been made parties, the 
defendants' cross-action alleging payment to the payee bank and fraud 
of its officers and directors, and demanding judgment ovl?r against them if 
plaintiff recover judgment in the action as a t  first cou:~tituted, is a mis- 
joinder of both parties and causes of action, the alleged action against 
the receiver sounding in contract and the other in tort, and the cross- 
action will be dismissed. C. S., 507. 

2. Sam-Separable Controversies-Statutes. 
Where from the complaint it appears that there has been a misjoinder 

of both parties and causes of action, C. S., 516, wherein a separation or 
division of the causes of action will be ordered by the court, does not 
apply. 

APPEAL by certain of the  defendants from Oglesby, J., a t  chambers, 
1 March, 1927. From FORSPTH. 

Civil action to recover on a 60-day negotiable promissory note for 
$5,000, alleged to have been executed by Angelo Brothers to the Mer- 
chants Bank and Trus t  Company, 1 3  March, 1926, duly endorsed to the 
plaintiff for  a valuable consideration, before maturi ty and without 
notice of any defect or equity, constituting the plaintiff a holder thereof 
in  due course. 

The  defendants, M. A. Angelo and T .  J. Angelo, partners, trading as 
Angelo Brothers, answered, alleging that  on 23 Aprll,  1926, before the 
note was due, the sum of $4,985 was paid by them to Thomas Maslin, 
president and managing officer of the Merchants Bank and Trust  Com- 
pany, i n  payment of said note; tha t  the same was not surrendered be- 
cause the said Maslin, with fraudulent intent, falsely represented tha t  
i t  was lost or misplaced, and that  i t  would be surrendered as soon as 
found; that  the note was then and is now in the possession of the plain- 
tiff as collateral security; and that  on the date of payment, and there- 
after unti l  closed by the Corporation Commission, the said Merchants 
Bank and Trus t  Company was insolvent, and known by i ts  officers and 
directors to be insolvent. Whereupon, Angelo Brothers asked that  the 
receiver of the Merchants Bank and Trust  Company, together with i ts  
officers and directors, be made parties defendant i n  this action, to the 
end that  they might have judgment oyer against them in  case the plain- 
tiff be awarded judgment on the note in suit. 
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Upon the receiver and the officers and directors of the Merchants 
Bank and Trust Company being made parties defendant, Angelo 
Brothers filed an amended answer and cross-complaint, alleging in effect : 

1. That they are entitled to compel the plaintiff to satisfy its demand 
out of other collateral held by it. 

2. That they are entitled to recover of the receiver of the Merchants 
Bank and Trust Company the sum of $4,985, beeause of the fraud of its 
president in wrongfully obtaining said sum and refusing to apply it to 
the payment of said note. 

3. That they are entitled to recover of the defendant Thomas Maslin 
whatever loss is sustained on account of his fraudulently inducing them 
to part with their money. 

4. That they are entitled to recorer of the officers and directors of the 
Xerchants Bank and Trust Company any loss sustained by them because 
said directors knowingly permitted the bank to remain open while in- 
solvent, thus obtaining their money fraudulently, etc. 

To the cross-complaint of Angelo Brothers, the appellants herpin, 
C. A. Kent, W. H. Watkins, T. V. Edmunds, W. H. Maslin, W. H. 
Hancs, Wade H. Bynum, S. F. Vance, and S. D. Craig, directors of the 
said Merchants Bank and Trust Company, severally demurred upon the 
ground of a misjoinder of both parties and causes of action. From a 
judgment overruling said demurrers, the demurring defendants appeal, 
assigning errors. ' 

Xo counsel for plaintiff. 
King, Sapp & Ring, Renbow, Hall d? Benbou,, and Rafc l i f ,  Hudson cP. 

Ferrell for C. ,4. h'ent, appellant. 
Brooks, Parker, Smi fh  & Hayes and Swink, Clement & Hufchim for 

TI' .  H .  Xas7in, IV. 111. Hanes, and S .  D. Craig, appellants. 
Hustings d? Boone for W .  H.  Watkins, appellant. 
Ring, Sapp & King and W.  T .  Wilson for T .  V .  Erlmundc, appellaaf. 
L. M.  Butler for T.T'a.de 11. Bynum, appellant. 
Wallace & Wells for S. F. Vance, appellant. 
Xoses Shapiro for A~~ge lo  Brothers, appellees. 

STACY, C. J., after stating the case: The cross-actions of Angelo 
Brothers as against the receiver, on the one hand, and the officers and 
directors of the Merchants Bank and Trust Company, on the other, are 
separate and distinct; they are founded on different causes of alleged 
liability-the one sounding in contract, the other in tort; they are set 
up against different parties; and they are incorporated in the same com- 
plaint. Under all the decisions, such a pleading is subject to demurrer. 
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Harrison v. T r a m i t  Co., 192 N.  C., 545; Rogers v. Rcgers, 192 IT. C., 
50; Lee v. Thornton, 171 N.  C., 209; Quarry Co. v. C'omtruction Co., 
151 N .  C., 345, and cases there cited. 

The several causes of action which may be united (or joined in the 
same complaint are classified and enumerated in  C. S., 507; and, in 
addition, the following limitation is expressly incorporated therein: 
"But the causes of action so united must all belong to one of these 
classes, and, except in  actions for the foreclosure of mortgages, must 
affect all the parties to the action, and not require different places of 
trial, and must be separately stated." See R. R. v. Ha.rdware Co., 135 
X'. C., 75; Gattis v. Kilgo, 125 N .  C., 133. 

But it is suggested that even if the several causes of action have been 
improperly united in the same pleading, a separation or. division should 
be ordered under C. S., 516. It is well settled that where there is a 
misjoinder, both of parties and of causes of action, and a demurrer is 
interposed upon this ground, the demurrer should be sustained and the 
action dismissed. Robimon v. W i l l i a m ,  189 N. C., 256; Bickley v. 
Green, 187 N.  C., 972; Shore v. Holt ,  185 N .  C., 312; Rose v. Warehouse 
Co., 182 S. C., 107; Roberts v. Mfg.  Co., 181 N.  C., 204; Campbell v. 
Power Co., 166 N.  C., 488; Thigpen v. Cotton Mills, 151 N .  C., 97; 
Morton v. Tel.  Co., 130 N.  C., 299; Cromartie v. Parker, 121 N .  C., 198. 

This case presents a striking illustration of the wisdom of the rule 
established by these decisions. I f  the plaintiff hold the note in suit only 
as collateral, and the remaining collateral held by it be amply sufficient, 
as alleged, to discharge its obligation, then the bringing into this suit of 
the other defendants would seem to be wholly unnecessary. At any rate, 
we think the demurrers filed herein are well founded, and that the cross- 
actions, as against the demurring defendants, should be dismissed. 

Reversed. 

A. VALESTINE ET US. V. XORTH CAROLINA GRANITE CORPORATIOS. 

(Filed 20 April, 1927.) 

1. Tenants in Common-Voluntary Division-Deeds and Conveyances- 
Joinder of Wife-Dower-Estoppel. 

The voluntary division of lands by tenants in common creates no ne1v 
estate in the lands, but only apportions the land by their interchange- 
able deeds that each was compellable to take under a division by court 
process; and where the division so made is fair and equitable, it is un- 
necessary for their wives to join in the conveyance to estop them from 
claiming their interests therein. 
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2. Sanie-Case Agreed-Statutes-Appeal and Error-Facts-Remand. 
Where a controversy, properly constituted, is submitted without action, 

C .  S.. 626, involves the question as to the necessity of the wife of a 
tenant in common to join in his deed voluntarily given to divide the 
lands between himself and the other tenants in common, on appeal the 
case will be remai~led if it does not appear in the facts agreed that the 
division so made was a fair and equitable one. 

,IPPE.IL by defendant from Hannibal L. Goclulin, Emergency Judge, at  
Korember Special Term, 1926, of SURRY. 

Ciri l  action for specific performance, submitted on a n  agreed state- 
ment of facts. 

Plaintiffs, being under contract to convey certain lands to the defend- 
ant, duly esecuted and tendered a deed therefor, and demanded payment 
of the purchase price as agreed, but the defendant declined to accept the 
deed, and refused to make payment, claiming that  the title offered is 
defective. 

On the facts agreed, the court, being of opinion that  the plaintiffs 
vere  able to convey a good and sufficient title, gave judgment for the 
plaintiffs. from which the defendant appeals, assigning errors. 

S o  coxnsel for plaintiffs. 
Folger CE Folger for de fe~dant .  

STACY. C. J. The  parties to  the present proceeding, having a ques- 
tion in  difference which might properly become the subject of a civil 
action. hare  submitted the same for determination without action, upon 
an agreed statement of facts, as authorized by C. S., 626. 

The  question to be d c t ~ r m i n r d  is whether, i n  a voluntary partition of 
landq, a deed executed by one tenant i n  common to another, without the 
joinder of his wife, is sufficient to bar the wife's inchoate right of dower 
to the land assigned to the other cotenant. 

His  Honor was of the opinion, and so held, that, as partition is an 
iricident to an  estate held by tenants i n  common, compellable in  law as 
a matter of right a t  the instance of any of the cotenants entitled to 
possession, the wife's inchoate right of dower attaches to the parcel 
assigned to her husband, and is released as against the parcel assigned 
to the other cotenant, when the partition is  voluntarily effected, and this 
upon the theory that  a wife is  not a necessary party to such a proceed- 
ing, nor is it essential that  she join in  any conveyance required to con- 
summate it.  Xapper v. Ins. Co., 107 Ky., 134; 20 R. C .  L., 783; 30 
Cyc., 157; 19 C. J., 473; Note, 57 L. R. A., 340. 

Under the pertinent decisions, the correctness of this position, it would 
seem, depends upon whether the partition x7as fa i r  and equitable, or, 
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if not, whether the circumstances are such as to bar the wife by estoppel 
or otherwise. Mosher v. Mosher, 32 Me., 412; 30 Cyc., 158; Note, 57 
L. R. A., 340. 

Freeman, in  his work on "Cotenancy and Partition," in  epitomizing 
the decisions on the subject, states the law as follows: ",4s the husband 
is compellable by legal proceedings to make partition with his cotenants, 
i t  is universally conceded that he may do voluntarily that which the law 
will otherwise oblige him to do. Whenever, therefore, the husband per- 
fects a voluntary partition, the dower interest of his wife is thereby 
removed from the purparties of the other cotenants, and confined to the 
purparty of the husband. Femes covert seeking to assert dower rights 
'will be restricted, both at  law and in equity, to the allc~tments of their 
husbands, and will be estopped from seeking to have dower assigned on 
undivided shares of other parcels. By confining them to the equal 
shares which their husbands take in the partition, they have all the 
dower the law gives them.' (Totten v. Stuyvesant, 3 Ed. Ch., 503.) 
A voluntary partition is allowed to operate upon inchoate rights of 
dower, because these rights are not thereby destroyed or impaired, but 
affected substantially in the same manner that the estates of the hus- 
bands are affected-an undivided interest in the whole piaoperty becomes 
a several interest in a specified parcel. Whenever the husband exercises 
his power of making voluntary partition, for the purpose of destroying 
the wife's rights, or of accomplishing a fraud upon her, he is not acting 
as the law would compel him to act, and the reason for holding the wife 
bound by his partition fails. (Potter v. Wheeler, 13 Mass., 506.) 
Hence, if he makes partition, taking the smaller and less valuable pur- 
party, and receiving a compensation for so doing, the wife's right to 
have her dower assigned at his death will not be restricted to the lesser 
purparty." 

I t  is the uniform holding in all the cases, as shown f r ~ m  the synopsis 
below, that where there is a partition of realty by consent, and the 
tenants in common execute mutual releases to each othei-, no new estate 
or title is conveyed thereby, but the partition deeds opere.te only to sever 
the unity of possession and to assign to each in  severalty, by metes and 
bounds, that which was already his. Such deeds simply adjust the 
different rights of the parties to the possession and create no new estate. 
Harrison v. Ray, 108 N. C., 215. "Partition deeds between tenants in 
common operate only to sever the unity of possession, and convey no 
title." Power Co. v. Taylor, 191 N.  C., 329. I n  Harringfon v. Razols, 
131 N.  C., 39, it was held that "a deed of partition conveys no title. 
I t  is simply a severance of the unity of possession." And in Jones v.  
X y a t f ,  153 N. C., 225, it was said that actual partition "does not create 
or manufacture a title," but merely designates the share of each tenant 



K. C.] S P R I N G  TERM,  1927. 551 

in common, and allots i t  to him in  severalty. Again, i n  Carson z.. 
Carson, 122 IT. C., 645, i t  was said that  upon an actual partition of 
lands among tenants in common, "the tenants take their respective shares 
or allotments by descent, and not by purchase," and their deeds convey 
no real estate, but simply ascertain by metes and bounds the interest 
of each. 

The subject of partition is thoroughly discussed in  Weston v. Lumber 
Co., 162 N. C., 165, where i t  was held that, when the title is not in  
control-ersy, the effect of a partition is to designate and allot to each 
tenant his share in severalty, but does not create any title which he did 
not hal-e before. See, also, Stallings v. M'alker, 176 N .  C., 321. 

I n  the case at  bar, the record is silent as to the determinative facts; 
hence, we apprehend, the agreed statement is not sufficiently full to war- 
rant  the Court i n  deciding the question sought to be presented. I t  is 
not agreed that  the partition was just and equal, and the ~ v i f e  of John 
Valentine, whose inchoate right of dower is sought to be foreclosed, is 
not a party to this proceeding. The cause, therefore, will be remanded 
to the Superior Court of Surry  County for further proceedings, not 
inconsistent with the usual course and practice in  such cases. 

Remanded. 

STATE I-. J. Q. ADAJIS. 

(Filed 20 April, 1927.) 

1. Criminal Law-Evidence-Character-Impeaching Evidence. 
Where a defendant has not testified in his own behalf, his general 

character has not been put in  issue, and it is reversible error for his wife 
to testify against it as to particular instances. 

2. Criminal Law-Evidence-Impeaching Evidence--Husband and Wife. 
r p o n  the trial of an assault with attempt to commit rape, testimony of 

the defendant's wife in effect that he had theretofore been several timeh 
arrested for a criminal offense, is erroneously admitted a3 tending to 
impeach his character in  a criminal action. 

C R I ~ S A L  ACTIOS, tried before H.  L. Godwin, Rmergency Judge, a t  
Norember Special Term, 1926, of SURRY. 

The defendant was tried upon a bill of indictment charging rape. 
The rerdict of the jury was, "Guilty of assault and attempt to commit 
rape," and thereupon the verdict was entered upon the record of the 
court as "Guilty of assault with intent to commit rape." 
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From judgment, sentencing the defendant to the State's prison for a 
term of ten years, he appealed, assigning errors. 

Attorney-General Brummit t  and Assistant Attorney-General Snslz for 
the State. 

Folger & Folger for defendant. 

BROGDEN, J. The defendant did not testify in his onn  behalf, but his 
wife, among other witnesses, testified in his behalf. Upon cross-esami- 
nation of the wife, the solicitor asked her the following question, refer- 
ring to her husband, the defendant: (&.) "That wasn't the first time 
he had been up, was it?'' (A.) "No, s i r ;  because I thought he has been 
jerked up more times than one unjust." 

The effect of this evidence was to put before the jury the fact that the 
defendant had previously been charged with or arrested for crime. For 
all practical purposes, this amounted to proving the bad character of 
the defendant by proof of specific acts, or impeaching his character 
when he had not testified in his own behalf. 

I n  S. I). Holly, 155 N .  C., 485, the Court has held ]:hat a defendant 
charged with crime may offer evidence of his good character, and there- 
upon the State may offer evidence of his bad character, '(but cannot, by 
cross-examination or otherwise, offer evidence as to psrticular acts of 
misconduct." This rule is both sound and salutary, for the reason that 
i t  obviates a mass of collateral questions which would interminably pro- 
long trials and inevitably result in drawing the minds of the jurors far  
afield from the merit of the case. S. v. Bullard, 100 N.  C., 487; Jfarcom 
v. A d a m ,  128 N.  C., 222; Coxe v. Singleton, 139 N .  C., 362; S .  v. 
Murdock, 183 N .  C., 779; S. v. Colson, ante, 236; S .  v. Cawup, 180 
N. C., 739. 

The evidence was incompetent in another aspect, for the reason that 
the wife cannot testify against the husband in  a criminal action of this 
nature. I t  cannot be successfully maintained that the testimony com- 
plained of was "not against the husband," because it tended directly to 
impeach the husband's character. S. v. Harbison, 94 IT. C., 885; S. v. 
Raby,  121 N .  C., 682; Grant v. JfitchelZ, 156 N.  C., 15; Powell c. Strick- 
land, 163 N. C., 394; S. v. Aswell and Smi th ,  ante, 399. 

There are other serious exceptions in the record, but, as a nev  trial 
must be awarded, they will not be discussed, as they may not occur at 
the subsequent trial. 

Kew trial. 



N. C.] SPRIXG TEBM, 1927. 583 

J. T. HARRIS v. TIr. P. SINGLETART. 

(Filed 20 April, 1927.) 

1. E v i d e n c c W r i t t e n  Instruments-Letters-Original Writings-Copies. 
The original of a letter sought to be introduced in evidence, unless 

collateral to the controversy or issue, is the best evidence of its contents, 
and a copy may not be received unless it  is shown by competent witnesses 
that  it  had been destroyed or lost, and could not be found after a 
reasonable search. 

2. Same--Clerks of Court--Justices' Courts. 
Where a letter introduced on a trial of a criminal action is transmitted 

on defendant's appeal to the clerk of the Superior Court, a copy thereof 
of record may not be testified to on the trial of a civil action for false 
arrest in the Superior Court, when involved in the issue, without show- 
ing the loss of the original by the clerk to whom it had been given. or 
showing by a recognized legal way that  the original could not reasonably 
hare been introduced. SembZe, a justice's court is partly one of record 
under C. S., 1482. 

3. Evidence--Appeal a n d  Error-.4dmissions. 
Where the defendant in a n  action for damages for false arrest has 

admitted substantially the contents of a letter material to the inquiry, 
and not collaterally involved thereon, the erroneous admission of a copy 
thereof is cured. 

4. Criminal Law-False Arrest-Evidence--Malice-Admissions - Stat- 
utes-Appeal a n d  Error. 

Where the justice of the peace has testified on the trial to rrcover 
damages for false arrest that he considered the criminal action "frirolous 
and malicious," and had taxed the defendant (prosecutor) with coyt, the 
erroneous admission of this evidence is cured by the defendant's admis- 
sion that  he had paid the cost thus taxed against him. (S. S., 128% 

6. Criminal Law-Appeal and  Error .  
The defendant in a criminal action may appeal from a justice's court 

to  the Superior Court from an adverse judgment taxing him with cost. 

6. False Arrest-Termination of Criminal Act ion-EvidencNudgment .  
I t  is necessary for the plaintiff in a n  action to recover damages for 

false arrest, to show the successful determination of the criminal action, 
and the judgment thereon is properly admitted in evidence when con- 
fined to the required purpose. 

7. Fa l se  Srrest-filalice-Evi&nce-Criminal Law. 
Where the prosecutor in a criminal action has appealed from an adverse 

judgment of a justice of the peace taxing him with costs, and has nfter- 
wards withdrawn his appeal and paid the cost, i t  is sufficient evidence 
of malice, etc., to be submitted to the jury. 

8. Arrest and  Bail-False ArrestMalice-Issue+Questions fo r  Jury.  
In  order to  issue execution against the person of the defendant in an 

action to recover damages for false arrest, an issue upon the fact of actual 
or express malice must have been submitted to and affirmatively found b ~ -  
the jury. 
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APPEAL by de'fendant from Sinclair, J., and a jury, a:  October Term, 
1925, of CRAVEIS. 

This is a civil action instituted by plaintiff agains! defendant for 
"falsely and maliciously, and without any rclasonable or probable cause" 
procuring a warrant from a justice of the peace and having him 
arrested on a charge of larceny on 5 Juncl, 1921, of ,I certain letter. 
Defendant denied the material allegations. 

The warrant was sworn out on 28 December, 1921, before W. R. 
Wood, a justice of the peace. The case was removed at the instance of 
plaintiff, and it was sent by Wood to J. R. Hardy for trial. I t  was 
heard on 11 January, 1922, and Hardy dismissed the case as frivolous 
and malicious, and taxed Singletary, the defendant in this case, with 
the cost. Singletary appealed and Hardy handed the papers to the 
clerk of the Superior Court. The appeal was withdrawn on 24 Janu- 
ary, 1922, and Singletary paid the cost. 

Plaintiff testified in part:  "I am in the store fixture business, and 
office fixtures, being secretary-treasurer and manager of The Scott 
Register Company. When I am on the road I call on the trade selling 
fixtures and am out about fifty per cent of my time. The Scott Register 
Company had sold Mr. Singletary a refrigerator, and there was a differ- 
ence with reference to the cost of handling it, and he had left it in the 
station. That suit was closed in court and we got a judgment against 
him for it. . . . Singletary claimed that I took a leti,er that he con- 
sidered of importance in that civil suit. The letter was addressed to 
Graham & Singletary, and was in regard to the cancellation of an order. 
Singletary handed it to me to read, and when I finishec I said 'What's 
your nearest telephone?' and he said 'You can go next door and get 
one,' and I went out with the letter in my hand, and I folded it up 
and put it in my pocket, and when I came back Graham asked me for 
the letter, and I said I didn't want it, that I had a copy of it. H e  
didn't object to my taking the letter out of the store at  rill. H e  handed 
me the wide-open letter, When I gave the letter back I told Singletary 
I was going to make him pay for the refrigerator or cost of handling it, 
which I did, and the court gave me a judgment for it. H e  considered 
that the letter referred to as being taken out of the store by me was a 
part of his defense in the civil action as to the cancellation of the order. 
That particular letter was the only one he was concerned about." He 
further testified that Singletary testified at  the trial before the justice 
of the peace that he, plaintiff, stole the ltltter and wiis a menace to 
society. Singletary prepared a letter to the like effect and read it at  
the trial;  said he was a common thief, and he mas not so much in- 
terested in the money proposition, but as a menace to society to have 
him locked up. H e  testified to the humiliation of his arrest and the 
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effect on his business. The trial before the justice of the peace was 
held ill the presence of about twenty-five people. 

The warrant was sworn out in Wilson County, and the sheriff arrested 
him in Craven County, where he lired. H e  was tried in Wilson County. 

Defendant testified to the effect that he was in partnership with one 
George W. Graham. "Mr. Graham received a letter from the Scott 
Register Company about countermanding an order for a refrigerator 
after we had dissolred partnership. Mr. Graham had possession of the 
letter. I11 consequence of that information, I swore out a warrant 
agailict N r .  Harris for stealing the letter." . . . On cross-exami- 
i~ation the plaintiff's counsel asked Mr. Singletary if he had not been 
told in October, when he returned from Asheville, by Miss Addie May 
Graham both, that on the day in June when Mr. Harris had taken the 
letter to go next door to the phone, he returned the letter within a few 
minutes, on the same day, to X r .  Graham, and he replied that he had;  
and theil the plaintiff's counsel asked Mr. Singletary if he had not 
kno~rn all the time, from October to 28 December, 1921, when he 
brought the action against Mr. Harris for stealing the letter, that Mr. 
Harris had brought the letter back to Mr. Graham within a few minutes 
after taking it to the phone. This was admitted by defendant. 

Mr. Graham introduced the letter, which was from The Scott Register 
Compaiiy to Graham & Singletary. The letter was signed by W. F. 
Duliii. nssistant manager, dated 2 June, 1921, in which it was stated 
that they were holding up shipment on a refrigerator as per instruc- 
tions. Graham testified as to the matter as follows: "At the time we 
recei7-ed this letter the firm of Graham & Singletary was dissolred. I 
know X r .  J. T. Harris, the plaintiff, and shortly after I received the 
letter he came to my store at  915 East Nash Street, Wilson, N. C'. He  
asked me why I hadn't taken the refrigerator out of the depot. I told 
him b~cause I didn't think I could handle it. I told him that the 
order had been canceled, and he said not. I told him it had, and I told 
him that I could show him that it had, and he said he didn't think so, 
so 1 got this letter, and was standing back of the counter and showed it 
to hinl. and while standing there talking to me some colored woman 
come in about something in  the store, and I turned and walked down 
therc, and he taken the letter and put it in his pocket and went out with 
the letter. He went to J. Z. Matthems' old store, and as a result of 
something my daughter said, I went up to J. L. Matthews' store to look 
for Mr. Harris, a i d  I told him I wanted to see him back to the store a 
fen. minutes, and he said all right, and I told him the business was that 
I wanted that letter. H e  said he didn't see what I wanted with i t ;  
that it nouldn't do me any good, but I said well it belonged to me. H e  
hesitat~d, and I told him he would have to gire it up before he left the 
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store, and he threw i t  on the counter and said, 'take it:' but it ~r-ouldn't 
do me any good. At that time I think he said he would make 31r. Sin- 
gletary smoke." 

The issues submitted to the jury and their answers thereto v w e  as 
follows : 

"1. Did the defendant, W. P. Singletary, cause the arrest and prosecu- 
tion of the plaintiff, J. T. Harris, as alleged? Bnswer: Yes. 

"2. Was the same done without probable cause? dnswer: Ye<. 
"3. Was the same done with malice? Answer: Yes. 
"4. Has  the criminal action terminated? Answer: Yes. 
"5 .  What damages, if any, has plaintiff sustained thereby? -hin.er : 

$2,000." 
Both parties prored by numerous witnesses their general reputations 

to be good. 
There was a judgment on the verdict, and in the judgment IT-as the 

following: "And have execution thereon against both the propert-  and 
person of the defendant." 

Xumerous exceptions and assignments of error were taken by ilefend- 
ant and to the judgment as rendered, and appeal to the Supreme Court. 

Other necessary facts mill be set forth in the opinion 

G u i o n  & G u i o n  and E. 111. Green  for plaintif f .  
Moore (e. D u n n  for defendant .  

CLARKSON, J. The defendant contended that the cou-t below erred ill 
allowing the justice of the peace to testify that defencant sv-ore out a 
warrant against the plaintiff for the larceny of a paper-writing purport- 
ing to be a letter. The justice of the peace who tried the case testified 
that he had given the original warrant to the clerk of the Superior 
Court and without objection stated that the clerk said he did not know 
where it was; said it must have been destroyed as they inoved to build a 
new courthouse, and that he could not locate it. That he had an esact 
copy on his docket. "It was my judgment on the warrant as vell as on 
the docket." The witness was then asked to read the warrant as ~hown 
on his docket, which he did, as follows : "Upon the oath of W. P. Single- 
tary set forth that J. T. Harris did on or about 5 June, 1921, did take, 
steal, conceal and carry away valuable papers, to wit, one letter, being 
an essential part of a certain contract, which letter was worth to the 
affiant the sum of $150." 

To show a writing is lost or destroyed, in general terms, witliout 
showing a reasonable search or inquiry for it, has nerer been regarded 
as sufficient to admit secondary or par01 eridence of its contents. The 
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best evidence is  the paper-writing, when a matter is  required to be put 
i n  writing, or the paper-writing is in issue or the subject of the contro- 
rersy. flfcI<esson v. Smart,  108 S. C., p. l ? ;  Avery v. Stewart, 134 
N. C., p. 287; Sermons v. Allen, 184 K. C., 1). 127; C17zair Co. v. Craw- 
ford, ante, 531. The exception to the rule is where the contents of the 
writing is  collateral to the controversy or issue. Herring v.  Ipock, 187 
N.  C., p. 459. 

I n  the present case the clerk v a s  not introduced as a witness as he 
should ha re  been. H i s  eridence was hearsay, but no objection was 
made. The justice of the peace said that  i t  was his judgment on the 
warrant  as well as on the docket. Justices of the peace are required to 
keep dockets, latter part  C. S., 1482, "in which shall be entered a 
minute of erery proceeding had in any action before such justice." I t  
is said in  a number of cases that  a justice of the peace's court is not a 
court of record, but under the statute a record is kept. The defendant 
i n  his tesf imony admitted tha t  he had svorn  out a warrant  against 
plaintiff for stealing the letter. I f  error, i t  n7as not prejudicial. The  
serious contention of defendant is to the following answer of the justice 
of the peace, Hardy,  who tried the case: "Xy  judgment v a s  that  the 
suit was brought frivolous and malicious, and I taxed Mr. Singletary 
~ v i t h  the costs and dismissed the case as to H r .  Harris." The  defendant 
asked the court to strike out the answer as to be frirolous and malicious, 
which was refused and exception taken. 

The witness further stated, to which there was no objection: '(The 
case was dismissed by me and affiant taxed with the cost from which 
affiant appealed, and that  is why the papers were handed over to the 
clerk of the court this, 10 January,  1922. I t  x a s  w i t h d r a ~ m  24 Janu-  
ary, 1922, when he paid the  costs and I mailed tho sheriff here a check 
for his  arrqst-'check to different officers for handling papers on 25 
January ,  1922.' " 

W e  think the evidence would have been incompetent under Elolton v. 
LCP, 173 N. C., p. 105, if the testimony had not sho~vn that  Singletary 
paid the costs. This Tvas admitted by Singletary. 

C. S., 1258, is  as follows: "The party convicted in  a criminal action 
or proceeding before a justice shall always be adjudged to pay the costs; 
if the party charged be acquitted, the complainant shall be adjudged to 
pay the costs, and may be imprisoned for  the nonpayment thereof, if 
the justice shall adjudge that the  prosecution zta3 frieolous or malicious. 
But  in  no action or proceeding of ~vhich  he has final jurisdiction, com- 
menced or tried in  a court of a justice of the peace, shall the county be 
liable to pay any costs." I t  is well settled, in fact, the statute so says 
that complainant prosecutor shall be adjudged to pay the cost and im- 
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prisoned for nonpayment thereof if the court finds the prosecution 
frivolous or malicious. 

An appeal lies from the judgment of a justice of the peace in a 
criminal action taxing the prosecutor with the cost. 8. v. Morgan,  120 
N. C., p. 563. 

I n  H o l t o n  v. Lee, 173 N. C., at p. 107, it was held: "It  was necessary 
to show malice, as it was one of the material elements of the cause of 
action. 'The burden of showing that the prosecution complained of was 
instituted maliciously and without probable or reasonable cause is, as 
we have seen, upon the plaintiff, and both of these elsments must con- 
cur or the suit will fail; for if the prosecution were malicious and un- 
founded in  matter of fact, but yet there was probable cause, the action 
for malicious prosecution cannot be maintained. Newel1 on Malicious 
Prosecution (1892), p. 473, see. 12; Stan ford  v. Grocery Co., 143 
N .  C., 419; Downing v. Stone,  152 R. C., 525; Motsinger v. S i n k ,  16s 
N .  C., 548. Before punitive damages can be recoverell express or par- 
ticular malice must be shown. Stan ford  t'. Grocery Co., and the other 
cases above cited." 

The presumption is that one knows the law. Singletary could not be 
imprisoned for nonpayment of cost unless the finding of the justice of 
the peace was "frivolous or malicious." The justice of' the peace found 
both it was "fricolous and malicious," from which Singletary appealed 
and afterwards withdrew the appeal and paid the cost. This was a cir- 
cumstance and competent on the ingredient of malice in this action. 

I n  Downing v. Stone,  152 K. C., at  p. 527, speaking to the subject: 
"In Hale on Torts, 354, treating of malicious prosec.~tion, it is said: 
'Malice, as here used, is not necessarily synonymous with anger, wrath 
or vindictiveness. Any such ill-feeling may constitute malice. But it 
may be no more than the opposite of born  fides. Any prosecution car- 
ried on knowingly, wantonly, or obstinately, or merely for the vexation 
of the person prosecuted, is malicious. Every improper or sinister 
motive constitutes malice in this sense. The plaintiff is not required to 
prove express malice in the popular sense. The test is, was the defend- 
ant actuated by any indirect motive in preferring the charge or com- 
mencing the action against the plaintiff.' " 

The issues submitted in the present case were similar to those in the 
Downing case, supra, as shown by the issues. I n  that case the justice 
of the peace had final jurisdiction and the court admitted the docket and 
judgment of the justice of the peace who tried and disposed of the case 
(1) to show on the issue that the action had terminated; (2)  on the 
issue of probable cause. The Court, at  p. 530, said: ' , I t  is well estab- 
lished with us thnt when a commit t ing magistrate, as such, examines a 
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criminal case and discharges the accused, his action makes out a prima 
facie case of want of probable cause, that is the issue directly made in 
the investigation; but no such effect is allowed to a verdict and judg- 
ment of acquittal by a court hazing jurisdiction to try and determine 
the question of defendant's guilt or innocence, and the weight of au- 
thority is to the effect that such action of the trial court should not be 
considered as evidence on the issue as to probable cause or malice. I n  
this case the justice had final jurisdiction to try and determine the ques- 
tion. The judgment is necessarily admitted, because the plaintiff is 
required to show that the action has terminated, but i t  should be re- 
stricted to that purpose, and the failure to do this constitutes reversible - - 
error," citing cases. (Italics ours.) 

I n  the case at  bar the justice of the peace had only to determine 
probable cause; he had no final jurisdiction. I n  the Holton case, supra, 
the Court, although the justice of the peace had no final jurisdiction, it 
was held the evidence incom~etent to prove malice. We think on this 
record the withdrawal of the appeal by defendant on the frivolom and 
maliciow finding was a circumstance to be submitted, with other eri- 
dence as to malice. The probative force was for the jury. 

From a careful review of the charge, we think it practically follows 
the law as laid down in the Downing case, supra, and the other assign- 
ments of error are immaterial on the record. 

I n  Swain v. Oakey, 190 N .  C., at  p. 116, it is said: "We do not think 
defendant could be arrested unless it is shown in using the words spoken - 
he did so with actual malice. There is no issue of actual malice pre- 
sented by the record. I n  actions of this kind, after verdict and judg- 
ment to arrest the defendant, it should appear affirmatively that the 
slander-the words s~oken-were done with-actual malice and an issue 
submitted to the jury. This does not appear to have been done from 
the record. Ledford v.  Emerson, 143 N .  C., p. 527; Oakley v. Lasater, 
172 N.  C., 96; Coble v. Medley, 186 N. C., p. 479, and cases cited. I n  
Elmore v. R. R., 189 N. C., p. 674, we said: 'There mas no separate issue 
as to punitive damages, and on the record there is no way to ascertain 
if any of the damages awarded plaintiff were punitive.' " 

So much of the judgment that plaintiff have execution against the 
defendant, as to t h e  p i son ,  cannot be sustained. 

The judgment in conformity with this opinion is 
Modified and affirmed. 
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JOHN R. JONES, JR., AND L. P. WILKINS, AND ALL OTHIER CREDITORS WHO 
MAY JOIN HEREIN, AXD CONTRIBCTE TO THE COSTS OF THIS ACTION, V. 
ATLANTIC AKD WESTERN RAILROAD COMPANY. 

(Filed 20 April, 1927.) 

1. Corporations-Bonds-Mortgages-Trusts-Deeds and Conveyances- 
Foreclosure-Sales-Contracts-Stipulations. 

Where a railroad corporation conveys its property, and income in trust 
for the purpose of securing the payment of coupon bonds to be issued 
and generally sold for the equal protection of all purchasers, a provision 
in the deed of trust to the effect that upon default in the payment of the 
interest, etc., the trustee shall have the power to foreclose upon request 
of the holders of a certain part of the par value of the bonds, is for the 
benefit of all such holders, and those who held such ]noportionate part 
are bound by the valid provision of their contract, and without comply- 
ing therewith a permanent receiver may not be appointed by the court 
under the provisions of C. S., 1185, in their direct suit for the purpose, 
though the corporation itself may be insolvent. 

2. Pleadings-Prayer for Relief-Courts-Interpretation-Foreclsure. 
The prayer of the complaint for the relief sought is not determinative 

thereof, but ultimately dependent upon the legal effect of the matters 
alleged in the pleadings to be interpreted by the court. 

While ordinarily a mortgagee may either foreclose the mortgage in 
conformity with its terms or apply to the court for foreclosure, the 
latter course is not available if contrary to a valid stipulation clearly 
expressed in the instrument. 

APPEAL from order of Crammer, J., at chambers, dated 16 December, 
1926, signed at Smithfield, N. C. Reversed. 

Action to recover judgment upon bonds issued by defendant and held 
by plaintiffs; for the appointment of a receiver for defendant corpora- 
tion, to the end that its affairs may be wound up and its, assets equitably 
distributed amongst the persons entitled thereto; and for the sale of 
property described in the deed of trust executed by defendant to secure 
payment of said bonds and of other bonds described therein, and the 
application of the proceeds of said sale to the payment of defendant's 
indebtedness in accordance with the rights of the partieis hereto. 

From order appointing a permanent receiver for defendant, and 
authorizing, empowering, and directing said receiver to take possession 
of all its property, and to continue the operation of its .railroad, defetid- 
ant appealed to the Supreme Court. 

Seawell c4 McPherson for plaintiffs. 
Hoyle & Hoyle for defendant. 
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C o s s o ~ ,  J. The defendant herein is a corporation, organized under 
the l a m  of the State of North Carolina, and engaged in the operation 
of a railroad, as z common carrier, for the transportation of passengers 
and freight. I t s  railroad extends from the town of Sanford, in Lee 
County. to the town of Lillington, i n  Harnett County, a distance of 
twenty-fire miles. 

On 5 June, 1912, the defendant corporation, by deed of trust which 
has been duly recorded, conveyed to the Fidelity Trust Company, a 
Maryland corporation, the following described property: 

"All the railroad of the Atlantic and Western Railroad Company, 
beginning at  the town of Sanford, North Carolina, in the county of Lee, 
and running thence eastwardly in the direction of Newton, North Caro- 
lina, through the counties of Lee, Moore, Harnett, Wayne, Johnston, 
Sampson, Montgomery, $tanly, Cabarrus, Lenoir, and Catawba, and all 
extensions thereto and branches thereof, and all physical property of 
every description connected therewith, or with the use and occupation 
thereof, and all other real estate and tangible property now owned or 
hereafter to be constructed or acquired by the said railroad company 
in the State of North Carolina, or elsewhere; 

"And all of the rights of way and land now or hereafter to be accepted 
and used in connection with, or for the construction, completion, and 
maintenance of said railroad, or its extensions and branches, and all of 
its rails, bridges, culverts, sidetracks, depot grounds, stations, machine 
shops, buildings and other structures, locomotives, engines, tenders, cars 
and other rolling stock and equipment of every kind; and all machinery, 
wood, coal, fuel, oil, or other supplies now owned or hereafter acquired 
by said railroad ; 

"And all the rights, powers, privileges, immunities, and franchises 
owned by, connected with, or hereafter to be acquired by or connected 
with said railroad, its branches or extensions, and all grants, lease- 
holds, leases, terms, trackage, or other agreements, contracts, easements, 
tenements, hereditaments, and appurtenances now or hereafter held by 
or appertaining to said railroad, or its branches or extensions; and all 
tolls, rents, issues, profits, and any and all income of any and all of said 
property, rights and franchises covered by or included in the terms of 
this mortgage; and all real property and tangible personal property of 
every name and nature, and any and all rights, franchises, privileges, 
immunities, and appurtenances which from time to time hereafter may 
be expressly conveyed, granted, transferred, assigned, mortgaged, or 
delivered and pledged by the railroad, or by any person or corporation 
in its behalf, and with its written consent or approval, to the trustee 
hereunder as additional security for the bonds secured by this mort- 
gage." 
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The above-described property was conveyed to the trustee named in 
said deed of trust "for the following uses and purposes, and no other, 
that is to say, for the equal and proportionate benefit and security, 
subject to the terms, conditions, and provisions hereinafter set forth, 
of all the present and future holders and owners of the bonds, or interest 
coupons hereunto belonging, issued and to be issued under and secured 
by this indenture, etc." 

Pursuant to the provisions of said deed of trust, defendant has issued 
its bonds in the sum of $332,000, which are now outstanding. Each of 
said bonds is due and payable on 1 May, 1952, with interest thereon at 
5 per cent per annum, payable semiannually on 1 November and 1 May 
of each year, according to the terms of coupons attached thereto. I t  is 
provided on the face of each bond that "this bond is one of a series of 
coupon bonds of the Atlantic and Western Railroad Company, knov-n 
as the Atlantic and Western Railroad Company First Mortgage Five 
Per  Cent Forty-Year Gold Bonds, issued and to be issued to an amount 
not exceeding $1,500,000 in the aggregate, under and in pursuaiice of 
and all equally secured by a mortgage or deed of trust dated May, 1912, 
duly executed by the Atlantic and Western Railroad Company to the 
Fidelity Trust Company (Baltimore, Maryland), a corporation of the 
State of Maryland, as trustee, and covering the property and franchises 
in said mortgage or deed of trust, to which reference is hereby made for 
a description of said property and franchises, and for a specification of 
the nature and extent of the security of the rights of the holders or 
owners of the bonds of said series, and of the terms and conditions under 
which the same are issued, or to be issued, and to be issued subject to the 
provisions of the said mortgage or deed of trust, to which provisions any 
and every person taking, holding, or claiming an interest in this bond, 
or in any of the coupons hereto attached, shall be deemed to have 
assented." 

Plaintiffs John R. Jones, J r . ,  and L. P. Wilkins are the holders and 
owners of bonds of the par value of $140,000, included in the issue of 
$332,000. All of these bonds are held and owned subject to the provi- 
sions, terms, and conditions of the deed of trust by which they are 
secured. No part of the interest on any of said bonds, including the 
bonds held and owned by plaintiffs, has been paid since 1 November, 
1917. Interest on each and all of said bonds since said date is now 
due, in  accordance with the terms and conditions set out in the coupons 
attached to each of said bonds. There is no provision in said bonds, or 
in the coupons attached thereto, by which the maturity of the bonds, due 
according to their tenor, on 1 May, 1952, is accelerated, upon failure of 
defendant to pay the interest coupons as they shall become due. There 
is, however, in the deed of trust a clause in words as follows: 
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"When trustee shall declare principal due. But in the event that 
default shall be made in the payment of any interest coupon, or any 
bond issued hereunder, and such default shall have continued for a 
period of 90 days; or in the erent default shall be made in the due and 
punctual payment of the principal of any bond issued and secured under 
this indenture, and then outstanding, when and as the same shall have 
become due, or shall have been declared due and payable, or in the event 
of default in the due observance or performance of any other covenant. 
condition, or agreement herein required to be kept or performed by the 
railroad, and such default shall have continued for a period of 90 days 
after due service upon the president of the railroad of written notice 
thereof from the trustee, or from the holders of at least 24 per cent in 
principal amount of all bonds issued and secured by this indenture and 
then outstanding, specifying such default and requiring same to be 
remedied; or in the event that an order shall be made by a court of corn- 
petent jurisdiction appointing a receiver of the railroad, or if its prop- 
erty and franchises, or for the liquidation of its affairs or business; then, 
and in each and every case, the trustee may, and upon the written request 
of the holders of a majority in amount of all the bonds issued and 
secured hereunder and then outstanding, and upon being furnished rea- 
sonable security and indemnity against all costs, expenses, and liabilities 
to be by it incurred, the trustee shall by notice in writing delivered to 
the president, secretary, or treasurer of the railroad, declare the prin- 
cipal of all bonds issued hereunder and then outstanding to be due and 
payable f o r t h ~ ~ i t h  and immediately; and upon such declaration such 
principal shall thereby be and become forthwith and immediately due 
and payable, anything contained in this indenture, or in said bonds or 
coupons to the contrary notwithstanding. But if at  anyetime after such 
declaration and before any sale of the mortgaged premises shall have 
been made, all arrears of interest, with interest at  the rate of 5 per cent 
on overdue installments thereof, and all other amounts (except the prin- 
cipal of the bonds with respect to which the railroad shall then be in 
default), together with the reasonable charges and expenses of the 
trustee, its agent and attorneys, shall be paid by the railroad, or col- 
lected by the trustee out of the mortgaged premises; then and in  such 
cases the holders of a majority in  amount of the bonds secured hereby 
and then outstanding may by written notices to the railroad and the 
trustee waive such default and its consequences; and thereupon the date 
for the payment of the principal of said bonds shall be restored to what 
it was prior to such declaration by the trustee." 

This action was begun on 8 December, 1926, by plaintiffs, as holders 
and owners of bonds issued by defendant as aforesaid. in behalf of them- 
selves and of all other creditors of defendant, who may join herein and 
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contribute to the costs of the action. I t  came on for hearing before the 
judge of the Superior Court, holding the courts of the Fourth Judicial 
District, at Smithfield, N. C., on 16 December, 1926, upon an order 
theretofore entered herein, dated 8 December, 1926, requiring defend- 
ant to appear and then and there show cause why a receiver should not 
be appointed for defendant to the end that its affairs may be wound up 
and its assets distributed to those who by law are entitled thereto. At 
the time of the entry of said order to show cause why a permanent 
receirer should not be appointed, upon the application of plaintiffs, a 
temporary receirer for defendant was appointed, with power and au- 
thority to assume immediate custody and control of all the property of 
the defendant company, including its physical and intangible properties, 
road bed, rolling stock, equipment, evidence of indebtedness, choses in 
action, franchises, and all property vhatsoerer. The said temporary 
receiver was authorized and directed by the court to operate defendant's 
railroad as a going concern, assuming with respect theyeto all of the 
rights, powers, and duties necessary for the carrying out of the order 
of the court. Pursuant to said order, and after full comldiance bv him 
with its terms, the said temporary receirer took possession of defendant's 
railroad and other property, and began and continued to operate said 
railroad until the hearing on 16 December, 1026. 

Neither the Atlantic and Western Railroad Company, defendant 
A " 

herein, nor the Fidelity Trust Company, the trustee to whom defendant 
had conveyed by the deed of trust all its property to s e x r e  the bonds 
issued by defendant, including the bonds held and owned by plaintiffs, 
had any notice, prior to the commencement of this action, that plaintiffs 
had become the owners of said bonds; no request had been made by 
plaintiffs, or by anyone for them, of the trustee to declare said bonds 
due and payable, forthwith And immediately, because of default in the 
payment of the interest coupons attached to said bonds. 

At the hearing at Smithfield, h'. C., on 16 December, 1926, defendant 
appeared in response to the order to show cause why a permanent re- 
ceiver should not be appointed, and having introduced in evidence the 
deed of trust from the Atlantic and Western Railroad Company to the 
Fidelity Trust Company, moved the court that the temporary receiver- 
ship be dissolred; that no permanent receirer be appointed, and that the 
action be dismissed, for that plaintiffs had not complied with the terms 
and conditions of the deed of trust under which the bonds held by them 
were issued, contending that plaintiffs could not maintain this action 
without showing that they had first complied with these terms and con- 
ditions. The court denied defendant's motion, holding that plaintiffs, 
in behalf of themselves and other creditors, had a right to bring this 
action under the statute, C. S., 1185, and that the action not being neces- 
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sarily for the foreclosure of the deed of trust, plaintiffs mere not re- 
quired, in  order to  maintain the same, to show that they had, prior to 
its commencement, complied with the provisions of the deed of trust, 
made therein conditions precedent to a right of action for the foreclosure 
of the same. 

The court thereupon found from the evidence that defendant corpora- 
tion is insolvent, and that i t  mas necessary for the preservation of its 
property and assets that a receiver be appointed therefor, to the end that 
the affairs of the corporation be wound up, or that such further disposi- 
tion of the matter be made, as may hereafter, pending the action, appear 
to the court to be proper. Upon said findings by the court, it was 
ordered that the receivership be made permanent, and that the perma- 
nent receiver therein appointed be authorized, empowered, and directed 
to take into his possession and to assume full custody and control of all 
the property of defendant corporation; the said permanent receiver was 
further authorized, empowered, and directed to continue the operation of 
defendant's railroad, as the same has been heretofore operated by de- 
fendant. 

The nature of this action, whether it is an action for the dissolution of 
the defendant corporation or an action for the foreclosure of the deed 
of trust by which the bonds held by plaintiffs are secured, will be deter- 
mined, first, by the relief prayed for by plaintiffs, and, second, if upon 
the facts alleged in the complaint they are not entitled to all the relief 
prayed for, then by such relief as they are entitled to recover upon said 
facts. The prayer of his complaint is not the measure of the relief 
which a plaintiff may recover in this action. I t  does not narrow the 
relief which may be recovered, nor does it enlarge such relief. A plain- 
tiff may recover any relief to which he is entitled upon the facts alleged 
in his complaint and established by his proof. His recovery, however, 
is limited by such facts. Therefore, the nature of his action must be 
determined ultimately by the relief to which he is entitled upon the 
allegations of his complaint. Shrago v. Gulley, 174 N. C., 135; Warren 
c. Herm'ngfon, 171 N .  C., 165; Baber 2 ' .  Hanie, 163 N .  C., 588; Council1 
v. Bailey, 154 N. C., 54. I n  the last cited case, it was held that "when 
i t  appears from the complaint in an action to enforce specific perform- 
ance by the vendee of a contract to convey lands that a court of equity 
would decree a vendor's lien on the land and order it sold for the pay- 
ment of the purchase price, if the alleged facts were established, the 
suit partakes in substance of the nature of an action for the foreclosure 
of a mortgage, and is removable to the county in which the land is 
situated." Cited and approved in Warren v. Herrington, supra,. 

I n  the instant case, plaintiffs seek to recover judgment upon bonds 
issued by defendant and held by them; they pray that the property 
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conveyed by the deed of trust, executed by defendant to secure these and 
other bonds described therein. be sold, and that the ~roceeds of said sale 
be applied to the payment of all said bonds pro rata, in accordance with 
the provisions of the deed of trust. I n  the absence of matters of defense, 
plaintiffs are entitled to this relief by an action to foreclose the deed of 
trust; this remedy is concurrent with and in addition LO the right of 
plaintiffs to have the property sold by the trustee under the power of 
sale contained in the decd of trust. Ordinarily, a credii,or, whose debt 
is secured by a mortgage or deed of trust, in which a power of sale is 
conferred upon the mortgagee or trustee, upon default by his debtor, as 
provided in the mortgage or deed of trust, has a choice of remedies-he 
may invoke the exercise of the power of sale, or he may bring an action 
to foreclose the mortgage or deed of trust. I f  his debtor is a corpora- 
tion, which has conveyed all its property by deed of trust to secure his 
debt, as well as the debts of other creditors, and all of the creditors 
secured thereby hare assented to a provision in  the deed of trust that no 
one of said creditors shall have the right to institute any action at law 
or suit in equity to enforce the security held by him under said deed of 
trust, may he, notwithstanding such provision, maintain an action for 
the dissolution of the corporation by means of a receivership in which 
he prays that the property described in the deed of trust be sold, under 
the orders of the court, and that the proceeds of said sale be applied to 
the payment of said secured debts in accordance with the provisions of 
the deed of trust? 

The deed of trust from the Atlantic and Western Railroad Company 
to the Fidelity Trust Company, by which plaintiffs' bonds are secured, 
contains a provision in the following words : "No holder of any bond or 
coupon issued hereunder or secured hereby shall have any right to 
institute any action at  law or suit in equity for the foreclosure of this 
indenture, dr for the execution of any trusts hereunder, or for the ap- 
pointment of a receiver, or for the protection of the mortgaged premises, 
or for the enforcement of any covenant of this indenture, or for any 
other remedy under this indenture, either at law or in equity." 

Plaintiffs. when they became holders and owners of bonds issued 
under the deed of trust, and secured thereby, expressly :assented to the 
foregoing provision. I n  Grant v. Winonu and 8. W .  R y .  Co. (Ninn.), 
89 N .  W., 60, it is said: "Where such a railway bond contains a clear 
statement that i t  is one of a series of bonds secured by a mortgage to a 
trustee upon the property of the railway, every proposed purchaser is 
thereby advised that if he buys he will be brought into contract relations 
with his coholders, and that his absolute rights in  respect to the fore- 
closure of the mortgage, or the collection thereby of the principal or 
interest on his bond, are limited by the provisions of the trust deed and 
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the peculiar nature of the security. Guilford v. Railway Co., 48 Minn., 
560, 51 N. W., 658, 31 Am. St. Rep., 694." The purpose of the provi- 
sion is manifest-it is for the protection, not only of defendant and of 
the trustee, but also of other bond-holders who rely m o n  the deed of " 
trust as security for their bonds. Adequate provisions are made in the 
deed of trust for the protection of each bond-holder secured thereby, by 
the trustee who holds the property conveyed to him by the deed of trust 
"for the equal and proportionate benefit and security, subject to the 
terms, conditions, and provisions hereinafter set forth, of all present 
and future holders and owners of the bonds or interest coupons hereunto 
belonging, issued or to be issued under and secured by this indenture." 
The provision is valid, and in the absence of an allegation that the trustee - 
has failed or refused, or has neglected to perform his duties, imposed by 
the deed of trust, is binding upon plaintiffs and all other holders and 
owners of bonds issued under and secured by the deed of trust. I n  
Cochran v. Pi f t sbura ,  8. and -1'. R. Co., 150 Fed.. 682, Hazel ,  District 
Judge,  says : "The mortgage i n f e r  alia provides that bond-holders shall 
not have the right to foreclose the mortgage for default of any of its 
conditions, unless a majority in amount of the holders of bonds out- 
standing have requested in writing of the trustee that a foreclosure be 
brought in the name of the trustee and security for costs and liabilities 
be offered; such notification and indemnification in  terms being made a 
condition ~recedent  to foreclosure. The demurrants contend-that the 
bill does not disclose a proper request to bring this action. i4uthorities 
abound that a provision contained in a mortgage such as mentioned in 
the bill is purely contractual, and ordinarily must be strictly complied 
with before a bond-holder feeling himself aggrieved can enforce his 
remedy." 

I n  X u r e n  v. Southern Coal and Mining Co. (St.  Louis Ct .  of Ap., 
Mo.), 160 S. W., 835, i t  is said: "It is the policy of the law to sustain 
the validity of such reasonable provisions inserted in a mortgage deed, 
securing an issue of bonds which are designed to pass into the hands of 
separate individual holders for the better security of all, as such security 
should not be impaired by the conduct of one or a few. . . . I n  other 
words, such stipulations contained in the mortgage are not viewed as 
tending to oust the courts of jurisdiction in  the premises, but rather as 
wholesome restrictions imposed for the better security of all concerned. 
Therefore, when such provisions are inserted in the mortgage, and the 
provisions of the mortgage are aptly referred to in the bonds, as here, 
in plain and unambiguous terms, the courts universally give them effect 
as a proper means of protecting the security for the benefit of the entire 
series of bonds. See Guilford v. Minm.  etc., R. Co., 48 Minn., 560, 51 
N. W., 658, 31 Am. St. Rep., 694; Boley v. Lake S t . ,  etc., R. Co., 64 
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Ill. App., 305; Siebert v. Minn., etc., R. Co., 52 Minn., 148, 53 N. W., 
1134, 20 L. R. A., 535, 38 Am. St. Rep., 530; Jones on Corporate Bonds, 
etc. (3  ed.), see. 340a; Bellez.ille Savings Bank  v .  So. Coal Co., 173 Ill. 
App., 250." I n  Siebert v. Minn.  efc., R. Co., supra, it is mid: "We are 
unable to see why the bond-holders, subject to reasonable limitations, 
may not be bound by stipulations in the mortgage of this character, 
waiving a default, and providing, subject to the conditio:ns named, for 
the foreclosure by the trustee exclusively. The interests of the bond- 
holders as a class. and the nature of th; security. are to be considered. " > 

'They are agreements which the bond-holders are at  liberty to make, and 
there is nothing illegal or contrary to public policy in them.' Chicago 
D. and W .  22. Co. v. E'osdick, 106 U .  S., 47, 27 L. Ed., 47. Each bond- 
holder enters into contract relations with each and all of his cobond- 
holders. His  right to appropriate the security in satisfaction of his 
bond in such lawful manner as he may choose is modified, not only by 
the express provisions of the mortgage, but by the peculiar nature of 
the security." 

Plaintiffs' right to institute and maintain this action, whether i t  is - 
an action for the dissolution of defendant corporation or an action for 
the foreclosure of the deed of trust, is restricted by provisions in the 
deed of trust; these provisions are designed for the proection of the 
holders of all the bonds secured in said deed, and. being reasonable. are .., 
valid; plaintiffs, having failed to comply with these reasonable and 
valid restrictions, are not entitled to the relief which the,y seek in this 
action. We find nothing in Lasley v. Scales, 179 N.  C., 5711, or in Banks  
v. Mfg. Co., 176 N.  C., 318, requiring a conclusion to the contrary. I n  
Banks v. Mfg. Co., supra, plaintiff was the owner of all the bonds secured 
by the mortgage, and it is held that the restrictive provisions in the mort- 
gage were therefore of no force. I n  Lasley v .  Scales, supra, a receiver 
had been appointed, and the controversy was between the trustee in the 
deed of trust and the receiver appointed by the court with respect to the 
right to sell the property conveyed in the deed of trust. I n  neither case 
is the question herein presented decided. 

I t  appears from the complaint that defendant has conveyed all its 
property to the trustee, by the deed of trust; defendant has no assets 
available for the payment of its bonds which are not covered by and 
subject to the deed of trust. Plaintiffs, therefore, can recover no relief 
by an  action for the dissolution of defendant corporation which it is 
not entitled to under the deed of trust. They have no interest in de- 
fendant, or in its property, except as holders and owners of its bonds, 
secured by the deed of trust. upon default in the payment of said 
bonds, or of the interest coupons attached thereto, as provided in the 
deed of trust, plaintiffs are entitled to have their pro rata share of the 
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property conreyed i n  t h e  deed of t rus t  to  secure said bonds appl ied t o  
the i r  payment .  The i r  remedy under  the  deed of t rus t  i s  adequate. 
H a v i n g  agreed t o  rely upon  th i s  remedy only f o r  the  enforcement of 
their  r igh ts  a s  holders of the  bonds, they must  be content therewith. I t  
i s  to  be presumed tha t  they seek only t h e  relief to  which they a re  ent i t led;  
i t  will  be presumed t h a t  they have no ulterior purpose w i t h  respect t o  
defendant o r  i t s  property. 

There  was  e r ror  i n  appoint ing a receiver f o r  defendant i n  this  action. 
T h e  action should be dismissed; i t  is  remanded t o  t h e  Superior  Cour t  
of Lee County f o r  t h a t  purpose. T h e  order  is  

Reversed. 

(Filed 20 April, 1927.) 

1. Judgments-Estoppel-Deeds and Conveyances-Reformation of In- 
struments-Equity. 

Where a deed to timber standing on lalid is sought to be reformed for 
conveying more timber, through the mutual mistake of the parties, thau 
was intended, a judgment that the dercription mas in accordance with 
the intent of the parties, estops the grantor from again st'tting up his 
equity both against his grantee and his purchaser under a deed with the 
same description of the lands conveyed. 

2. Appeal and Error-Judgments-Excusable Neglect-Findings of Fact. 
Upon motion of defendant to set aside a judgment for surprise, escus- 

able neglect, etc., a finding by the Superior Court judge that  the movant 
had not been made a party to the action, upon sufiicient evidence, is bind- 
ing upon him when he has not excepted or appealed. 

3. Judgments-Estoppel-Deeds and Conveyances-Appeal and Error- 
Parties. 

\\'here injunctive relief is sought against the cutting and removing of 
timber growing upon lands upon the ground that  more timber hncl becu 
conveyed by mutual mistake of the parties thaii was intended, and the 
plaintiff is estopped by judgment from again setting up his equity, the 
grantee of the defendant under a deed with the same description of the 
lands upon which the timber was standing has the title to the timber 
thus conveyed, though he had not been made a party thereto, 

4. Judgments-Default and Inquiry-Appeal and Error. 
A judgment by default and inquiry establishes only the cause of action 

alleged in the complaint, and where the equitable relief of reformation of 
a deed to standing timber upon lands is therein sought, on the ground of 
mutual mistake of the parties, and judgment is entered against the plain- 
tiff, the basis upon which he has sought damages for the trespass having 
failed, an inquiry by the court as  to the amount is improvidently entered. 
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MOTION to set aside a judgment of default and inquiry upon the 
ground of irregularity and excusable neglect. The pertinent facts ap- 
pear in the opinion of the Court. 

B. T.  Holden and W .  H.  I'arborough for plaintiff Stri8ddand. 
G. M.  Beam for de fendad Shearon. 

BROGDEN, J. On 24 January, 1925, Sallie Strickland and her chil- 
dren instituted an action against W. H. Fuller, B. S. A l f ~ r d ,  and R. N. 
Shearon in the Superior Court of Franklin County. The complaint 
alleged, in substance, that the plaintiff had instituted a special proceed- 
ing to sell the timber in controrersy to the defendants Alford and Fuller. 
Said special proceeding was duly conducted, and E. H:. Malone was 
appointed commissioner to make the sale, and said commissioner, pur- 
suant to power conferred, executed and delivered a deed for said timber 
to the defendants Alford and Fuller. Plaintiff alleged that certain tim- 
ber was included in the petition filed in the special proceeding and in  
the deed from Malone, commissioner, to said defendant through mutual 
mistake of the parties, or by mistake of the draftsman. The plaintiff 
further alleged that Fuller and Alford had conveyed the timber to the 
defendant Shearon, and that said defendant, at  the time he took the 
conveyance for the timber, "had notice and knowledge of the mistake 
which had been made, and his attempt to cut and destroy the .valuable 
young growth of timber upon the lands is in violation of the rights of 
the plaintiffs and of the well understood contract and agreement of the 
parties, and an unwarranted trespass upon their property." Plaintiff 
further alleged damages for the "wrongful trespass, cutting, and remov- 
ing the timber without authority, as hereinbefore alleged, in the sum of 
at least eight hundred dollars. 

The plaintiff applied for and secured an order restraining the defend- 
ant from cutting said timber pending the hearing. The cause was tried 
at  the August Term, 1925, and the issues and answers of the jury thereto 
were as follows : 

"1. Was the true agreement between Mrs. Sallie S. Strickland and the 
defendants Alford and Fuller that there was being sold only the timbers 
within the pasture and four or fire acres of old timber outside and ad- 
joining the timber within the pasture? Answer: 'Yes.' 

"2. Was there any mutual mistake of the parties, or the mistake of 
the draftsman, included in the petition, order, and commissioner's deed, 
other timbers not intended to be sold or to be included in said petition, 
order, and deed? Answer : 'Yes."' 

I t  will be observed that there was no issue tendered as to damages. 
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Upon the verdict, the following judgment was rendered : 
"This cause coming on to be heard at this August Term, 1925, of 

Franklin Superior Court, before Honorable Garland E. Midyette, judge 
presiding, and a jury: 

"It is made to appear to the court that summons was issued on 24 
January, 1925, returnable on 9 February, 1925, and personally served 
by the sheriff of Franklin County, upon all the defendants on 26 Janu- 
ary, 1925, by reading and delivering a copy of summons and complaint 
to each of them; and it further appearing that complaint herein was 
duly filed in the office of the clerk of the Superior Court of Franklin 
County, N. C., on 24 January, 1925, and a copy thereof duly served 
upon each of the defendants by the sheriff of Franklin County, on 26 
January, 1925; and it further appearing that the defendant R. N. 
Shearon failed to appear and answer or demur to said complaint within 
twenty days after the service thereof upon him, or at  any time since. 

"It is therefore by the court ordered, considered, and adjudged that 
the plaintiffs are entitled to judgment by default and inquiry against 
the said R. N. Shearon, and that as to him all the allegations of the 
complaint are adjudged and decreed to be true, except as to the amount 
of damages alleged to have been sustained by reason of his unlawful 
trespass and cutting; and it is ordered that a writ of inquiry issue as to 
them, in accordance with the practice and provisions of the statutes, said 
inquiry to be executed at  the next civil term of Franklin Superior Court. 
The defendants W. H. Fuller and B. S. Alford having answered, the 
following issues were submitted to the jury. (See issues and verdict 
above.) 

"And it further appearing to the court from the evidence that the sum 
of $850 was a wholly unfair and inadequate price for the timbers as 
described in the petition, orders, and deed referred to in the pleadings, 
and that the conveyance and sale of all of said timbers was and would 
be highly injurious to the interest of the infant plaintiffs in this action, 
on whose behalf the petition in said ex parte proceeding was filed. Now, 
upon the coming in of the verdict, it is by the court considered, ordered, 
and adjudged and decreed that the original petition filed before the 
clerk of the Superior Court of Franklin County in the ex parte proceed- 
ings referred to in the pleadings, and all orders and decrees made in 
response and pursuance of said petition and the deed executed by E. H. 
Malone, commissioner, to the defendants Fuller and Alford, referred to 
in  the pleadings, be and they are hereby so reformed, corrected, and 
amended so as to authorize and convey only such timbers and trees of 
the dimensions set out in the commissioner's deed as were and are situate 
upon the lands contended for by the plaintiffs in their complaint, to wit : 
'The timbers in the pasture and four or five acres of old timber outside 
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of and adjoining the timbers within the pasture, together with such 
easements as are described by the commissioner's deed for the purpose 
of cutting and removing the same.' I t  is further ordered that the in- 
junction heretofore granted in this case be made permanent. I t  is fur- 
ther ordered, adjudged, and decreed that plaintiffs recover of the defend- 
ants the costs of this action, to be taxed by t h ~  clerk." 

From the judgment rendered, the defendants Fuller and hlford ap- 
pealed to the Supreme Court. 

The defendant Shearon did not except to the said judgment or finding 
of fact therein as to his failure to file an answer, nor did he appeal. 
The cause was argued in  the Supreme Court, and the opinion of the 
Court was delivered by Jusfice Connor, and is reported ill 191 N. C., p. 
560. When the opinion of the Supreme Clourt was cllrtified to the 
Superior Court, the defendant Shearon made a motion t3 set aside the 
judgment rendered by Judge Midyette at the trial of the cause, upon the 
ground that the judgment was irregular, and upon the further ground 
of excusable neglect, and also that the restraining ordw against the 
defendant Shearon be dissolved, to the end that he coulcl proceed with 
the cutting of the timber. 

The motion was heard before W. hf. Bond, judge prt.siding, at the 
November Term, 1926, and the following judgment rendered: 

"This cause coming on to be heard at this Korember Term, 1926, 
Superior Court of Franklin County, and being heard at said term by 
consent of all parties, upon the motion of R. X. Shearcn to set aside 
judgment by default and inquiry rendered in this cause at the August 
Term, 1925, and it being agreed the entire record in the cause, including 
the case on appeal to the Supreme Court, should be taken and considered 
as a part of R. IT. Shearon's petition and affidavit, and the plaintiff 
having demurred to said petition upon the grounds that the same did 
not state a cause of action in faror of the petitioner, for that it did 
not appear that said petitioner had excepted to or appealed from said 
judgment, although it is alleged in  said petition that said petitioner was 
present at  the trial, and was duly represented by counsel, and upon the 
further grounds that it is alleged in said petition that petitioner relied 
upon his codefendants Fuller's and dlford's promise t h , ~ t  they would 
defend the title and reimburse him for any loss he might sustain. 

The court, upon the consideration of petition, record, and the de- 
murrer of the plaintiffs, is of the opinion that the remedy for petitioner, 
if any, was by exceptions duly noted to and appealed from the judgment 
rendered at the August Term, 1925, of the Superior Court of Franklin 
County, and the demurrer of the plaintiff is therefore susiained and the 
motion of the petitioner Shearon to set aside judgment is denied.'' 

From the foregoing judgment, the defendant Shearon appealed to this 
Court. 
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I11 Strickland v. Shearon. 191 N.  C.. 560. the Court held that there was 
no evidence of mutual mistake, as alleged by the plaintiff. Connor. J., 
delivering the opinion, said : "There is no evidence that the defendants 
understood that the description given to the attorney in their presence 
and acquiesced in by both Mrs. Strickland and themselves, mas limited 
as contended by plaintiffs. When parties to a contract have expressed 
their agreement in terms that are explicit and plain of meaning-that is, 
when their minds hare met on the terms of the contract-it mav not be 
revoked or altered by reason of the mistake of one of the parties alone, 
resting wholly in his own mind, there being no fraud or misrepresenta- 
tion by the other. We must hold that it was error to refuse defendant's 
motion for judgment as of nonsuit." 

The legal effect of this decision was to declare that, as the special pro- 
ceeding was properly conducted and no mistake had been made in the 
description of the timber conveyed therein, Fuller and Alford were the 
owners of the timber by virtue bf the deed from Malone, commissioner, 
as described in said deed. 

The plaintiffs alleged that the timber had been sold by Fuller and 
Alford to the defendant Shearon, and that Shearon had notice of the 
mistake a t  the time of his purchase. There is no proof that Fuller and 
Alford sold any timber to Shearon, except such timber as was covered 
by and described in the deed received by them from Malone, commis- 
sioner. I t  is, therefore, clear that the opinion of the Supreme Court in 
Strickland v. Shearon, supra, constitutes an estoppel upon the plaintiffs 
to assert any claim to said timber. Finch v. Finch, 131 IT. C., 271; 
Burns I , .  Stewart, 162 N.  C., 360; LrRoy I > .  Steamboat Co., 165 N .  C., 
109; Shuford v.  Brady,  169 K. C., 224. The rule is thus declared by 
Walker, J., in Price v. Ed~iw-ds, 178 N. C., 493: "Estoppel by judg- 
ment is a bar which precludes parties to an action to relitigate, after 
final judgment, the same cause of action or ground of defense, or any 
fact determined by the judgment." Hardison v. Everett, 192 N.  C., 371. 

So that, under the former decision in this case, the plaintiff neither 
has nor can assert any title to the timber covered by the deed. I t  
necessarily follows that the defendant Shearon would hare the right to - 
cut the timber covered by the deed except for the fact that the injunc- 
tion was made permanent, and for the further fact that Midyette, J., 
in the judgment of August Term, 1925, found as a fact that the defend- 
ant Shearon had "failed to appear and answer or demur to said com- 
plaint within twenty days after the service thereof upon him, or at any 
time since," and upon such finding, entered the judgment by default and 
inquiry. The defendant Shearon was a witness at the trial in the Supe- 
rior Court, and was informed at the trial that he had failed to file an 
answer. H e  did not except to the judgment by default and inquiry so 
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rendered, nor did he appeal therefrom. S he answer filed by Alford and 
Fuller may or may not have included the defendant Shearon. The 
answer states: "The defendants, answering the complaint of the plain- 
tiff filed herein, say," etc. The case on appeal to the Supreme Court in 
Strickland v. Shearon, supra, however, was signed by William H. Ruffin 
and W. M. Person, attorneys for defendants "Fuller and Alford" only. 
When Judge Midyette rendered the judgment by default and inquiry 
against Shearon, the very question before hiin was whether or not the 
answer constituted an answer for Shearon, and after hearing the matter, 
he found as a fact that Shearon had filed no answer in tEe cause. The 
defendant was bound by these findings of fact, in the absence of excep- 
tion or appeal. Bank v. Duke, 187 N.  C., 386; Gillam I ) .  Cherry, 192 
N.  C., 195. Therefore, Judge Bond was correct in declining to vacate 
the judgment by default and inquiry upon the ground that it was irregu- 
lar or procured through excusable neglect. 

What, then, is the status of the parties? 
The defendant Shearon has recorded against him a jul3gment by de- 

fault and inquiry. Connor, J., in Mitchell v. Ahoskie, 190 N .  C., 235, 
said: '(The judgment by default and inquiry established plaintiff's 
cause of action as alleged in his complaint, and his right to recover of 
defendant at  least nominal damages. Both plaintiff and defendant are 
concluded by said judgment as to all matters alleged in the complaint as 
a basis for plaintiff's right of recovery. The cause of action set out in 
the complaint, and adjudged by the court to be well founded, both in 
fact and in law, determines the measure and character of damages which 
the plaintiff is entitled to recover therein from defendant. He  is enti- 
tled to damages which flow from or arise out of said cause of action-no 
more and no less. The amount of these damages, to be ascertained by 
the jury from evidence relevant to an appropriate issue, only is left open 
for inquiry." I n  other words, a judgment by default and inquiry 
establishes the cause of action as alleged in the complaint. Blow v. 
Joyner, 156 N.  C., 142; Allen v. McPherson, 168 N.  C., 435; Armstrong 
v. Asbury, 170 N .  C., 160. 

Now, the cause of action alleged in the complaint was a mistake in the 
description and identification of the timber in the deed under which the 
defendant Shearon holds. I n  the former case of Strickland v. Shearon, 
this Court held, in effect, that no such cause of action was established by 
the evidence. Therefore, if the plaintiff is entitled to such damages 
only as flow from the cause of action alleged, and it appea1.s that no such 
cause of action has been established, it must necessarily follow that the 
plaintiff has suffered no damage. Certainly, the defendant could not be 
required to pay damages for trespass in cutting timber which he held 
under a valid deed, and to which the plaintiff had no right or title. I n  
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effect, th i s  would amount  to  allowing damages f o r  a trespass committed 
by a m a n  upon  h i s  own land,  which could be supported neither by  l a w  
nor  reason. I n  our  opinion t h e  decision i n  Strickland v. Shearon 
deprives the  judgment  by  defaul t  and  inqui ry  of a l l  vitality. 

I t  appears  f r o m  t h e  record t h a t  J u d g e  Bond did not  r u l e  upon  t h e  
defendant 's motion to dissolve t h e  injunct ion contained i n  t h e  judgment  
by defaul t  and  inquiry,  and  the  defendant is  allowed t o  renew his  motion 
to dissolve said injunction, if so advised. 

Remanded.  

NORTH CAROLIXA AGRICULTURAL CREDIT CORPORATION T. 

J O H N  H. BOUSHALL m AL. 

(Filed 20 Bpril, 1927.) 

1. Corporations-Officers-Scope of Employment - Quantum Meruit- 
Contracts. 

An officer of a corporation cannot recover thereof for services rendered 
by him in the course and scope of his duties in the absence of an express 
contract to that  effect made prior to their rendition, but only under cer- 
tain circumstances for  the reasonable value of services rendered entirely 
outside of the line of his duties as  such officer. 

2. Sam-Attorney and Client. 
1t7here a n  attorney, the officer of a trust company whose time was 

practically given to his duties thereto, has acted in his capacity as  attor- 
ney for the formation of another financial corporation, and thereafter has 
in addition to his official duties of the trust company, accepted the posi- 
tion of president of the corporation so formed, he may not, in the 
absence of express contract therefor, receive additional compensation 
therefrom for services rendered as  such president as implied upon a 
quantum meruit. 

3. Appeal a n d  Error-Evidence-Instructions-New Trials. 
Prejudicial evidence erroneously admitted on the trial to the appel- 

lant's prejudice, recited in the charge a s  one of appellee's contentions 
and recognized in the charge a s  having a material bearing upon the 
result of the issue. is reversible error. 

CIVIL ACTIOX, before Bond, J., a t  hTovember Term,  1926, of WAKE. 
Plaintiff brought a sui t  against t h e  defendants upon  a promissory 

note in words and  figures a s  follows: "Raleigh N. C., 3 March,  1925. 
$6,000.00, T h r e e  months a f te r  date  we promise to  p a y  t o  N o r t h  Caro- 
l ina  Agricul tural  Credi t  Corporation, o r  order, the  s u m  of $6,000.00, 
f o r  value received." 
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The defendants filed an answer admitting the execution of said note, 
but asking for affirmative relief against the plaintiff upon a counter- 
claim in the sum of $12,584.77. I n  support of the counterclaim, the 
defendants offered evidence tending to show that the plaintiff, North 
Carolina Agricultural Credit Corporation, secured a charter about 4 
No~ember,  1923, which was accepted by the stockholders on 7 November, 
1923. On 5 n'ovember, 1923, the corporation was orgrtnized and the 
defendant John H. Boushall was elected president of the corporation. 
A resolution was passed by the incorporators or stockholders declaring 
that the corporation should begin business when $100,000 of capital 
stock had been subscribed for. The defendant Boushall, at  the time of 
the organization of said corporation, was trust officer for the Raleigh 
Savings Bank and Trust Company, and continued to occupy that posi- 
tion. The resolution of 5 November, 1923, directed the secretary- 
treasurer of the corporation to open books for subscription to the capital 
stock, and further, that when $100,000 of the capital stock had been 
subscribed for, the president should call a meeting for .:he purpose of 
electing additional directors, as provided by the by-laws of the corpora- 
tion. 

The evidence further tended to show that on 15 January, 1924, 
$100,000 in stock had been sold, and the corporation began business on 
that date. The defendant John H. Boushall alleged, and offered evi- 
dence tending to show, that from that date until March, 1925, he man- 
aged the corporation, prepared proper forms for loans made to farmers 
and for liens securing said loans, and passed upon said loans, and other- 
wise supervised and directed the affairs of the corporation. 

The evidence showed that no provision was made by the corporation 
for a salary or compensation for the president, or for any other officer 
of the corporation, and the defendant alleges that the reasonable value 
of his services during said period of time was in excess of $12,000, which 
he sets up as an offset and counterclaim against the note wed on. 

The issues and answers of the jury thereto were as follc~ws: 
1. I n  what amount, if any, are the defendants indebted to the plaintiff 

on the note described in the complaint? Answer: $6,000 and interest on 
same from 3 March, 1924. 

2. I n  what amount, if any, is plaintiff indebted to defendant John H. 
Boushall ? Answer : $6,000. 

The judgment of the court decreed that the plaintiff take nothing by 
the action, and from this judgment the plaintiff appealed, assigning 
errors. 

Cale R. Burgess and W .  T .  Joyner for plaintiff 
J .  C. Little for defendants. 
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BROGDEN, J. Under what circumstances may a n  officer of a corpora- 
tion recover compensation for services in the absence of an express 
contract ? 

I n  Caho e. R. R., 147 S. C., p. 20, Connor,  J., said:  " In  the absence 
of an  express promise, made $or to the performance of the service, an 
officer of a corporation cannot maintain an  action for compensation that  
he cannot sue upon a q u a n t u m  memit ."  "An officer has no right to 
compensation for services except by express agreement preceding the 
services rendered." ('A11 agreement by the board of directors to pay ail 
officer or director for past services, where there mas no prior agreement to 
that  effect, is without consideration, and is  not binding on the corpora- 
tion. Bu t  where there was a prior agreement for compensation, a vote 
of the directors, after the services were rendered, to pay for the same is 
valid and binding." 

The next case in this State dealing with the question is  Chiles c. Mfg. 
Co., 167 N.  C., 574. H o k e ,  J., writing the opinion, quoting from 
Taussig I ? .  R. R., 166 Mo., p. 28, said:  "The rule applicable to such a 
case, to be deduced from the modern and best considered cases, is, we 
think, that a party, although a director or other officer of a corporation, 
may recover the reasonable value of necessary services rendered to a 
corporation, entirely outside of the line and scope of his duties as such 
director or officer, performed a t  the instance of its officers, whose powers 
are of a general character, upon a n  implied promise to pay for such 
services, when they were rendered under such circumstances as to raise 
a fa i r  presumption that  the parties intended and understood they were 
to be paid for, or  ought to have so intended and understood." 

I n  Borden  c. Goldsboro, 173 N .  C., 661, involring a claim against 
a municipality for services, B r o w n ,  J. ,  said:  ('Officers of a municipal 
corporation are deemed to ha re  accepted their office with knowledge of 
and with reference to the prorisions of the charter or incorporating 
statute relating to the serrices which they may be called upon to render 
and the compeilsation provided therefor. Aside from these, or some 
proper by-law, there is no implied a.ssumpsit on the part  of the corpora- 
tion with respect to the services of i ts  officers. I n  the absence of exuress 
contract, these determine and regulate the right of recovery, and the 
amount. This  rule has been applied to officers of private corporations. 
Caho v. R. R., 147 N. C., 20;  Chiles c. N f g .  Co., 167 N. C., 574." 

I t  will therefore be observed, i n  passing, that  the Borden  case declares 
the law to be that  the rule applicable to compensation to be paid by a 
municipality is  the same as the rule governing the payment of compen- 
sation to officers of private corporations. 

I n  F o u n t a i n  v.  Pitt, 171 N. C., 113, W a l k e r ,  J., states the law thus :  
"When there is  a n  express contract, the party will recover according to 
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its terms, and where there i s  a request for services, he may recover, as 
upon a quantum memcit, for their reasonable value, if they are rendered. 
Where there is no such contract or request, the general rule is that  the 
corporation is not liable" (citing the Caho and Chiles cases, supra). 

The foregoing general principles of law are supported and reiterated 
in  a host of authorities. Thompson on Corporationz;, 2 ed., vol. 2, 
secs. 1736-1740-1741; Ann. Cas., 1915 A, p. 451, in  whivh may be found 
the authoritits i n  practically every state in  the lTnion. IJ. R.  9.) 1917 F, 
314-331, containing a n  exhaustire annotation of authorities upon every 
phase of the subject. 

Two general principles emerge from authoritative de:isioils upon the 
subject, to wi t :  (1) Tha t  a n  officer of a corporation cannot recover for 
services rendered in  the course and scope of his officid duties, unless 
there has been an  express contract authorizing compensation prior to the 
rendition of the services. ( 2 )  That  an  officer of a corporation may 
recover under certain circumstallces the reasonable va'ue of necessary 
services rendered entirely outside of the line and scope of his duties as 
such officer. 

Now, the question immediately arises as to v h a t  a1.e the essentials 
which create liability upon an implied contract. I n  Fountain v. Pitt, 
supra, Justice Walker called attention to the fact that the Chiles case,  
supra, contained "a limitation of the general rule, as laid down in  
Taussig c. R. R., supra." I n  the Taussig case it appears that  the plain- 
tiff was an  attorney, and upon the organization of the corporation, 
became secretary and treasurer thereof, and an  action was brought by 
him against the defendant to recover for professional services rendered 
the corporation. At  the conclusion of plaintiff's evidence there was 
judgment of nonsuit. The Court says: "It clearly appeared from the 
evidence that  the services were rendered; that they were professional 
services; that  they were of the value charged therefor; that  they were 
performed a t  the instance of the general manager and directors, and the 
benefits thereof accepted by the corporation; and from the record, that  
a recovery was denied him on the ground that  his employment was not 
evidenced by any formal recorded action of the board of directors fixing 
compensation for such services." 

The general principle governing the right of a n  officer of a corporation 
to recover upon a n  implied contract for services is thus stated in  L. R .  A., 
1917 F., p. 331: "To recover upon a quantum meruit for services ren- 
dered wholly outside the scope of his official duties, a director or officer 
must show, in addition to the fact that  the services were extraordinary, 
that they were rendered under circumstances from which a promise to 
pay compensation may properly be implied. To  raise r;uch implication 
i t  is fairly well agreed that  the circumstances must show a n  under- 
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standing on the part of the corporation at the time the services were 
being rendered that they were to be paid for, and also an understanding 
on the part of the person rendering such services that he was to be com- 
pensated therefor. A consideration of the cases leads to the belief that 
the failure of either party to have such understanding and expectation 
will prevent recovery upon implied contract.'' 

However, practically all of the authorities agree that an officer of a 
cornoration cannot recover for services rendered in the line of his official 
duties, in  the absence of an express contract to pay for the services so 
rendered. 

Applying the rules of law to the present case, i t  appears that the 
defendant was asked the following question: (Q.) What, in your 
opinion, would be a reasonable salary for you as president of that corpo- 
ration? (A) For supervising the work properly, I think that $300 per 
month woujd be the minimum. Plaintiff objected to the question and 
answer, and moved to strike out the answer. The evidence was allowed, 
and the plaintiff excepted. The trial judge, in his charge to the jury, in 
stating the contentions of the parties, called attention to this evidence, 
stating that Boushall contended "that $300 as president was a reasonable 
fee." This evidence was incompetent, and the plaintiff's exception 
thereto is sustained. 

I n  the latter part of the charge the jury was instructed: "If the 
defendant Boushall rendered services to said corporation not germane to 
his position as officer of same, nor incident to his duties as such officer, 
the benefits of which, if any, were accepted and received by said corpo- 
ration, the company knowing that he, Boushall, intended to charge for 
the same, if said company or its managing officer made no objection to 
same, and found his services valuable and accepted same, and further 
find that he never made any statement that he expected to make no 
charge for same, that he acted honestly and fairly in discharging his 
duties, the jury have a right to award him such sum as they find from 
the evidence was the reasonable value of such services as he rendered to 
said corporation." 

I t  appears, therefore, that the trial judge, in substance, charged the 
jury that the defendant could recover upon his counterclaim for services 
rendered, not germane or incident to his office as president, and thus the 
evidence as to the right to recover $300 per month for services as presi- 
dent was left in the case, and not expressly withdrawn from considera- 
tion by the jury. 

There are other serious exceptions in the record, but, as we are of the 
opinion that a new trial should be awarded for the reason given, wc 
deem i t  inadvisable to discuss them. 

New trial. 
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ELLINGTON & GCP, INC., v. D. W. CURRIE, A. M. CURRIE, AND L. 3. 
WHITTED, PARTXERS, TRADING AS CURRIE-WHITTED LUMBER COMPAST. 

(Filed 27 April, 1927.) 

1. Receivers-Equity-Partnershipstatutcs-Remedy r r t  Law - Claim 
and Delivery-Insolvency. 

Where a partnership assumes to carry out the terms ~f a written con- 
tract to convert logs delivered by the plaintiff a t  its mills into l u n i k r  to 
be sold esclusively by the plaintiff, the mrmufactured product to belong 
to plaintiff, with an agreement for a n  accounting a t  stated periods and 
to arbitrate in  the event of disagreement as  to the settlements thus to 
be made: Held, the plaintiff has a remedy a t  law by claim and delivery, 
C. S., 830, against the defendants, pending litigation without the applica- 
tion of equitable principles, and his application for the appointment of a 
receiver under the provisions of our s tatutw should be Senied, and espe- 
cially so when from the facts found it  does not distinctly apl)e%r on appeal 
that  the defendants were insolvent, though this fact has been found 
adversely to the appealing defendant. C .  S., 860. 

2. Same-Contracts-Constructive Possession-Principal a n d  Agent. 
Where a receivership is sought for a partnership under a contract pro- 

viding in substance that  the defendants have the subject-matter to be 
delivered exclusively upon the plaintiff's order after manufacturing the 
same for him, which was delivered by the plaintiff, a n ~ i  the defendants 
were to manufacture upon a commission basis: Held, the defendants 
hold the constructive possession of the manufactured product on their 
lands as  the plaintiff's agents. C. S., 1208. 

3. Same-Contracts-Arbitration-Equity. 
Where the ground for the appointment of a receiver in an action against 

a partnership is the failure of the defendant to account for the payment 
of commissions alleged to be due the plaintiff, a stipulation in the con- 
tract that such disagreement must be referred to arbitration, while not 
enforceable a t  law, may be considered by the court with other evidence 
in passing upon the question a s  to whether the injunction should be 
issued. 

APPEAL b y  defendants f r o m  X i d y e t t e ,  J., in Chambers, Fayetteville,  
N. C., 11 December, 1926. F r o m  CUMBERLASD. Error . .  

The mater ia l  fac t s  will  be set f o r t h  i n  the opinion. 

Rose & L y o n  for plaintiff. 
Dye & Clark for defendants .  

CLARKSON, J. This is an action brought  by plaintiff against the  de- 
fendants  f o r  the  appointment  of receivers a n d  a n  accounting. Elling- 
ton & Guy, Inc.,  a n d  L. N. Whit ted,  on 15 J u n e ,  1926,  entered into a 



N. C.] SPRING TERM, 1927. 611 

certain contract. O n  11 February, 1926, the defendants, partners trading 
and doiilg business as the Currie-Whitted Lumber Company, "assume 
and agree to carry out the contract." The  contract, i n  substance: The 
defendant, L. IT. TVhitted, owned a planing mill and in  connection a 
lumber yard. The  plaintiff agreed to buy and pay for certain lumber 
to be placed on the yard, to enable him to carry lumber and supply his 
mill, settlement to be made weekly. Whitted was to assort and pile 
lumber on yard in  good business-like way, to kiln-dry certain boards 
and to receive $2.50 per 1,000 for kiln-drying and also for yarding, 
dressing and loading. The  plaintiff was also to pay monthly for lum- 
ber dressed and kiln-dried during the month. Plaintiff was to handle " 
the lumber as sales agmt  to br  paid (1 )  a flat seven per cent commis- 
sion, ( 2 )  i n  addition six per cent interest on cash advances for lumber 
on a basis of monthly balances. The  lumber piled on the yard "is the 
property of Ellington 8: Guy, Inc." Plaintiff i n  no way liable for mill 
operation, "but simply to pay the said Whitted the contract price as 
agrrcd for the yarding, dressing and drying of said lumber." No local 
s a l ~ s  to be made without submission, approval and payment to plaintiff. 
Contract subject to cancellation by either party by giving 30 days 
notice, and the "lun~ber on hand purchased under this contract is to be 
liquidated according to the terms of contract." The  net profits and 
losses to be divided. " I t  is also agreed that  i n  case of any dispute 
arising in any way connected with this said contract in the carrying 
out of same, that  if the parties cannot agree, then they are  to settle 
same by arbitration, each selecting the arbitrator, and they selecting 
the third, if necessary, and the parties hereto agree to abide by same." 
Thc two acknowledgments of 10 September, 1926, signed by all the 
defendants, admit that the lumber a t  certain yards is the property of 
plaintiff. 

On 11 September, 1926, an  agreement was entered into between the 
parties, D. W. Currie not signing, in regard to a dispute about the 
shortage of the lumber. The  signing defendants admit a certain amount 
of shortage and agree to make good, an account and inventory to be 
taken, and the account adjusted between them on certain basis and each 
party to have access to the books and records of the lumber bought and 
sold under the existing contract. Letter from defendants to plaintiff, 
11 October, 1926, complaining of not furnishing them with complete 
statement of account according to promise and stating that  they had 
furnished statement each week. Fur ther  that  orders were not sent i n  to 
keep plant running according to promise. The  present suit was insti- 
tuted 19 October, 1926. 

We are dealing with a partnership. Art. 37, "Receivers," C. S., 860, 
sags: ('A receiver may be appointed (1) before judgment, on the appli- 
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cation of either party, when he establishes an appareni; right to prog- 
erty which is the subject of the action and in the possession of an 
adverse party, and the property, or its rents and profits are in danger 
of being lost, or materially injured or impaired, except in cases where 
judgment upon f a i h r e  to answer may be had on application to the 
court." 

I n  the present action temporary receivers were appointed for all the 
property of the defendants on 19 October, 1926, and 251 October, 1926, 
set to show cause why the receivership should not be made permanent. 

On 6 November the court made the following order: "The court 
ruled that the receivership be lifted as to all of the property and effects 
of the defendant, save only the above 452,000 feet of lumber on the yard 
of the defendant, purchased for the plaintiff under the contract re- 
ferred to in the pleadings, that said lumber remain in the custody of 
the receivers heretofore appointed, and that all other property, books, 
records and effects of the defendant be returned to it by the receiv- 
ers," etc. 

The defendants contended that D. W. Currie was not insolvent and 
the other parties had theretofore met their obligations; .:hat the Currie- 
Whitted Lumber Company was an active going concern, managing to 
take care of its maturing obligations at  the time receivers Tvere ap- 
pointed; that pending a discussion of the difference with an  engagement 
to meet the next morning, over night, the plaintiff had receivers ap- 
pointed, without notice, and the following morning took charge of the 
entire property of the defendants; that this was done in direct viola- 
tion of the terms of the contract, (1)  that the lumber on hand pur- 
chased under the contract was to be liquidated in accordance with its 
terms; (2)  that if there was any dispute same was to be settled by 
arbitration, which the parties agreed to abide by; that by the hasty and 
unwarranted appointment of receivers the plaintiff has wrecked their 
business and the credit of defendants is ruined, and no doubt many 
employees caused to be thrown out of work. 

I n  23 R. C. L., part sec. 3, p. 9, it is said: "The appointment of a 
receiver is part of the jurisdiction of equity, and is based on the inade- 
quacy of the remedy at law, being intended to prevent injury to the 
thing in controversy, and to preserve it, pendente lite, for the security 
of all parties in interest, to be finally disposed of as the court may direct. 
I t  is held to be a proceeding quasi in rem. . . . The right to the 
relief must be clearly shown, and also the fact that there is no other 
safe or expedient remedy.'' Twitty v. Logan, 80 N.  C., p. 69 ; EIanna v. 
FIanna, 89 N.  C., p. 68; Thompson v. Pope, 183 N .  C., p. 123. The 
case of Kelly v. McLamb, 182 N. C., at p. 158, and cases cited therein 
are not like the facts here. 
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Under the terms of the contract the lumber was the property of the 
plaintiff. Defendants could not even sell any of it without plaintiff's 
approval and the purchase price was then to be paid plaintiff. Plain- 
tiff had a remedy at law, if the contract was breached by defendants, of 
claim and delivery. C. S., 830 et seq. I f  demand had been made for 
the property it might have been turned over without this ancillary or 
provisional remedy. The property in the present action, under C. S., 
860(1), supra: A receiver can be appointed when a party "establishes 
an apparent right to property," the subject of the action and in the pos- 
session of the adverse party, when i t  or its rents or profits are in danger 
of being lost or materially injured or impaired. Possession can be either 
actual or constructive. I n  the present case the lumber was at  least in 
the constructive possession of plaintiff. S ,  v. Meyers, 190 N .  C., 239; 
S. 23. Pierce, 192 N. C., p. 766. See Staton v. Mullis, 92 N. C., at  p. 
632, and cases cited. As to the shortage, if there was any, plaintiff had 
an action at law for the debt. Plaintiff cites C. S., 1208. This applies 
"when a corporation becomes insolvent," etc. The defendants are part- 
ners, but under C. S., 860 (4), is the following: "This article, Receivers, 
in the chapter entitled Corporations, is applic~ble, as near as may be, to 
receivers appointed hereunder." This is true, but it is not clearly 
shown that D. W. Currie was ('insolvent," or "is in  imminent danger of 
insolvency." C. S., 1208, supra. Few business men in their career a t  
some time or another, if hastily called, could meet their obligations not- 
withstanding they were solvent. 

The contract between the parties calls for arbitration of any dispute 
and a solemn declaration to abide by same. I t  was further agreed that 
either party could, on 30 days notice, terminate the contract &nd liqui- 
date, in accordance with its terms. I t  has generally been held that an 
agreement in an executory contract to submit dispute which arises there- 
under to an arbitration, .the effect of which is to "oust the courts of 
their jurisdiction,'' is against public policy; yet in a court of equity, 
seeking to do justice, in  an application for a receiver, a provisional 
remedy, the breaching of this solemn agreement will be considered as 
a strong circumstance, with the other evidence, as to the right of 
the party who breached the agreement to have a receiver appointed. 
See Jones fl. R. R., ante, 590. On the record we do not think it is 
clearly and affirmatively shown that D. W. Currie was insolvent or is in 
imminent danger of insolvemy. The order of the court below, signed 
11 December. 1926, saw that defendants "is and was at  the time of the , " 

service of process herein in imminent danger of insolvency." On the 
entire record we cannot so hold. Plaintiff had at least constructive pos- 
session of the property, and an adequate remedy at law of claim and 
delivery if on demand the property was refused to be turned over to the 
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plaintiff. A remedy a t  l a w  f o r  shortage, if any.  T h e  careful  judge i n  
t h e  court  below turned back the  property other  t h a n  t h e  lumber. Under  
C. S., 861, a bond could have  been given, perhaps  by  defendants, if 
notice and  opportuni ty h a d  been presented. Hurwitz v. Sand Co., 189 
N. C., p. 1. 

Under  al l  t h e  facts  a n d  circumstances of th i s  case we th ink  t h a t  
receivers should not have been appointed. I n  the  judgment  of the  court  
below there  was  

E r r o r .  

GREENE JACKSON TRIPP v. AMERICAN TOBACCO C!OMPAST ET AL. 

(Filed 27 April, 1927.) 

1. N e g l i g e n c d u n i t i v e  Damages. 
In  order to award punitive damages in a civil action for a personal 

injury inflicted on the plaintiff, i t  must be made to appear by the evi- 
dence that  the act complained of was maliciously do:ne, in addition to 
the negligence upon which compensatory damages may be given by the 
jury, or in disregard to the criminal law, or aggravated by the indiffer- 
ence of the defendant to  the safety of the plaintiff under the circum- 
stances wherein the negligent act  had been committed. 

2. Same--Questions of Law. 
The question a s  to whether there is any evidence sufficient to  entitle the 

plaintiff to recover punitive damages of the defendant under the facts of a 
particular case, wherein compensatory damages are  recoverable for the 
defendant's negligent act in the infliction of a personal. injury, is one of 
law for the judge to decide. 

3. S a m ~ V e r d i c t A p p e a l  and Error .  
Where the nightwatchman of a corporation, within the scope of his 

duties, shoots one apparently a trespasser on the defendant's premises a t  
night for an unlawful purpose, and all  the evidence t m d s  to show that 
the watchman did so by a reasonable mistake on his part,  the facts are  
insufficient to submit a n  issue a s  to  punitive damages to the jury, and the 
verdict awarding them will be stricken out on appeal. 

BPPEAL by  defendants  f r o m  Cranmer, J., a t  J a n u a r y  Term,  1927, of 
PITT. 

Civi l  action f o r  damages, t r ied upon  t h e  following ifjsues: 
"1. W a s  t h e  plaintiff wrongful ly a n d  unlawful ly assrlulted b y  the  de- 

fendant ,  W. H. Turner ,  a s  alleged i n  t h e  compla in t?  Answer :  Yes. 
"2. I f  so, was  t h e  defendant, T u r n e r ,  a t  the  t i m e  of said assault, 

act ing wi th in  t h e  scope of h i s  employment as  nightwatchman of t h e  
defendant, Amer ican  Tobacco C o m p a n y ?  Answer : Yetl. 
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"3. What compensatory damages, if any, is the plaintiff entitled to 
recover ? Answer : $5,000. 

"4. What punitire damages, if any, is plaintiff entitled to recover? 
Answer : $5,000." 

The facts are that W. H. Turner mas nightwatchman and special 
officer employed to guard the tobacco warehouse and premises of the 
American Tobacco Company in the city of Greenville, N. C.; that on 
the night of 17 September, 1925, the plaintiff, while walking along the 
edge of the premises of the American Tobacco Company, near a railroad 
switch, was shot by the said Turner and seriously injured. The plain- 
tiff testified that as he was coming from behind the warehouse, it being 
between twilight and dark, some one (Turner) called to him and said: 
"Who is that 2" to which he replied, "Oh, it is me. What do you want ?" 
T o t  paying any attention to the man, plaintiff continued in his ap- 
proach toward the street, and when he got within about ten feet of the 
man, Turner said, "Stop, Stop !" and the second time he said "Stop" he 
shot, the bullet striking plaintiff in the right chest. Plaintiff braced 
himself up against the building and continued toward the street. As 
he went by Turner he said, "You have shot me; maybe I'll die." Where- 
upon Turner said, "Lord have mercy; I didn't know who you were." 

The defendant. W. H. Turner. testified that he did not know who 
Tripp was at  the time he shot him, but thought he was a pillager and a 
trespasser, i t  being quite dark at  the time, and that on account of plain- 
tiff's refusal to stop when repeatedly commanded to do so, together with 
the harshness of his reply, &nd his quickened step, he ( ~ u r n e r )  per- 
ceived it to be necessary to shoot to protect himself. As soon as the 
defendant discovered who the plaintiff was, he immediately exclaimed, 
"Lord, have mercy; why didn't you tell me who you were?" 

From a judgment on the verdict in favor of plaintiff the defendants 
appeal, assigning errors. 

J .  C. Lanier and Albion Dunn for plaintiff. 
Skinner, Cooper & Whedbee and F .  G. James ie Son for defendant, 

Tobacco Company. 
S .  J .  Everett for defendant, Turner. 

STACY, C. J. The chief exception presented by the record is the one 
which challenges the sufficiency of the evidence to warrant an award of 
punitive damages. The liability of the corporate defendant for puni- 
tive, as well as compensatory damages, in case the tort committed by the 
defendant, Turner, in the course of his employment was wilfully, wan- 
tonly and maliciously inflicted, is not seriously questioned. H a y  v. Tel. 
Co., 157 PIT. C., 416; Stewart v. Lumber Co., 146 N .  C., 47; Hayes v. 
R. R., 141 N. C., 195; Jackson v. Tel. Co., 139 N.  C., 347; Durham v. 
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R. R., 108 N. C., 399; Louis Pizitz Dry Goods Co. v. Yeldell, 71 L. Ed., 
, decided 11 Bpril, 1927; note, 48 L. R. A. (N. EL),  38. But the 

defendants stressfully contend that, on the evidence adduced in  this case, 
only the issue of compensatory damages should have been submitted to 
the jury. A careful perusal of the record, viewed in the light of the 
pertinent authorities on the subject, leads us to the same conclusion. 
Swain v. Oakey, 190 N.  C., 113; Webb v. Tel. Co., 167 N.  C., 483; 
Cottle v. Johnson, 179 N. C., 426; Meeder v. R. R., 173 N. C., 57; 
Hodges v. Hall, 172 N.  C., 29; Antrnons v. R. R., 1140 N. C., 196; 
Hansley v. R. R., 117 N. C., 565; S. c., 115 N. C., 602; Holrnes v. 
R. R., 94 N. C., 318; Causee v. Anders, 20 N.  C., 388; 8 R. C. L., 585 
et seq.; 1 Sedgwick on Damages (9th), 686. 

The following rule was adopted in Holmes v. R. R., 94 N. C., 318, 
Ashe, J., delivering the opinion of the Court: "Punitive damages are 
never awarded except in cases 'when there is an element either of fraud, 
malice, such a degree of negligence as indicates a reckless indifference to 
consequences, oppression, insult, rudeness, caprice, wilhlness, or other 
causes of aggravation in the act or omission causing the injury.' Thomp- 
son, Carrier of Passengers, 575; and to the same effect is 3 Southerland 
Damages, 270." 

I n  Day v. Woodworth, 54 U.  S., 363, the Suprenie Court of the 
United States recognized the power of the jury, in certain tort actions, 
to assess punitive or exemplary damages, when circumstances warrant- 
ing their imposition are properly made to appear. Mr. Justice Grier, 
delivering the opinion of the Court in that case, said: 

"It is a well-established principle of the common law, that in actions 
of trespass and all actions on the case for torts, a jury may indict what 
are called exemplary, punitive, or vindicative damages upon a defend- 
ant, having in view the enormity of his offense rather than the measure 
of compensation to the plaintiff. We are aware that the propriety of 
this doctrine has been questioned by some writers, but if repeated 
judicial decisions for more than a century rlre to be received as the best 
exposition of what the law is, the question will not admit of argument. 
By the common, as well as the statute law, men are ofien punished for 
aggravated misconduct or lawless acts, by means of civil action, and 
the damages, inflicted by way of penalty or punishment, given to the 
party injured. I n  many civil actions, such as libel, slander, seduction, 
etc., the wrong done to the plaintiff is incapable of being measured by 
a money standard, and the damages assessed depend on the circum- 
stances, showing the degree of moral turpitude or atrocity of the de- 
fendant's conduct, and may properly be termed exemplary or vindictive 
rather than compensatory. I n  actions of trespass, where the injury has 
been wanton and malicious, or gross and outrageouf~, courts permit 
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juries to add to the measured compensation of the plaintiff which he 
would have been entitled to recover, had the injury been inflicted with- 
out design or intention, something farther by way of punishment or 
example, which has sometimes been called 'smart money.' This has 
been always left to the discretion of the jury, as the degree of punish- 
ment to be thus inflicted must depend on the peculiar circumstances of 
each case." 

Again, in R. R. v. Quigley, 62 U. S., 202, Mr. Justice Campbell, 
speaking for the Court, said: "Whenever the injury complained of has 
been inflicted maliciously or wantonly, and with circumstances of con- 
tumely or indignity, the jury are not limited to the ascertainment of a 
simple compensation for the wrong committed against the aggrieved 
person. But the malice spoken of in this rule is not merely the doing of 
an unlawful or injurious act. The word implies that the act com- 
plained of was conceived in the spirit of mischief, or of criminal indif- 
ference to civil obligations." 

And in R. R. v. A r m ,  91 U. S., 489, X r .  Justice Davis, delivering 
the opinion of the Court, said: "Redress commensurate to such injuries 
should be afforded. I n  ascertaining its extent, the jury may consider 
all the facts which relate to the wrongful act of the defendant, and its 
consequences to the plaintiff; but they are not at  liberty to go farther, 
unless it was done wilfully, or was the result of that reckless indiffer- 
ence to the rights of others which is equivalent to an intentional viola- 
tion of them. I n  that case the jury are authorized, for the sake of 
public example, to give such additional damages as the circumstances 
require. The tort is aggravated by the evil motive, and on this rests the 
rule of exemplary damages." 

See, also, valuable opinion of Sanborn, Circuit Judge, in Times Pub. 
Co. c. Carlisle, 94 Fed., 762, and 1 Sedgwick on Damages (gth), 686, 
for the origin and history of the rule respecting exemplary damages. 

There is a marked distinction between responsibility for an injury 
and liability for assessment of punitive damages. Swain v. Oakey, 190 
N.  C., 113; Stanford v. Grocery Co., 143 N .  C., 419. 

Punitive, vindictive or exemplary damages, sometimes called smart 
money, are allowed in cases where the injury is inflicted in  a malicious, 
wanton and reckless manner. The defendant's conduct must have been 
actually malicious or wanton, displaying a spirit of mischief towards 
the plaintiff, or of reckless and criminal indifference to his rights. Car- 
michael v. Tel. Co., 157 N.  C., 21; S. c., 162 N. C., 333; Brown v. 
Electric Co., 138 N .  C., 533; Mosseller v. Deaver, 106 N.  C., 494; 
Reeces v. F i n n ,  97 N .  C., 246; Anderson v. Harvester Co., 104 Minn., 
49, 16 L. R. A. (N. S.), 440, and note. Where these elements are 
present, damages commensurate with the injury may be allowed by 
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way of punishment to the defendant. Rnowles v. R. R., 102 ?\'. C., 59; 
Bowden v. Bailes, 101 K. C., 612; Johnson v. Allen, 100 N.  C., 131; 
8 R. C. L., 606. I n  this jurisdiction such damages arc awarded on the 
ground of public policy, for example's sake, and not bectluse the plaintiff 
has a right to the money, but it goes to him merely because it is assessed 
in his suit. Sfanford v. Grocery Co., 143 N .  C., 419. I n  proper cases, 
both the awarding of punitive damages and the amount to be allowed, if 
any, rest in the sound discretion of the jury. Cobb v. i?. R., 175 S. C., 
132; Fields v. Bynum,  156 N.  C., 413; Ha,yes v. R. R., 141 K. C., 199; 
Smithzoick v. V7ard, 52 N. C., 64. However, the amount of punitive 
damages, while resting in the sound discretion of the jury, may not be 
excessively disproportionate to the circumstances of contumely and 
indignity present in each particular case. Ford v. n/lcAnally, 18". C., 
419; G i l ~ e a f h  v. Allen, 32 N .  C., 67; Sloun v. Edwards, 61 Nd., 100; 
8 R. C. L., 606. "Compensatory damages are based upon injuries suf- 
fered by the plaintiff, while punitive damages are awarded upon wrongs 
intended by the defendant." Cotton v. Fishem'es Co., 181 K. C., 151. 

Whether there is any evidence, in a given case, sufficient to justify the 
assessment of punitive damages, is a question of law for the court, and 
if, as here, none has been offered, it is error to submit the question to the 
jury. Waters v. Lumber Po., 115 N.  C., 64!); Holmes v. R. R., 94 S. C., 
318. 

The remaining exceptions present no new question of law, or one not 
heretofore settled by our decisions. We have carefully examined them 
all and are of opinion that they should be resolved in faror of the 
validity of the trial. 

I t  follows, from what is said abwe, that the fourth issue should be 
disregarded and stricken out, and judgment entered for the plaintiff 
upon the remaining issues, including the costs incurred in both the trial 
court and the appellate court. 

Modified a n d  affirmed. 

LEAKSVILLE LIGHT AND POTTER COMPANY 
COMPANY. 

(Filed 27 April, 1927.) 

Election of Remedies-Conflicting Remedies-Principal and Surety-In- 
surance-Indemnity-Policies-Contracts-Actions at Law-Equity 
-Judgments-Estoppel. 

Where a party has elected to pursue a remedy at law, with knowledge 
of the facts, and is unsuccessful therein, he may not thereafter apply to 
a court of equity for the same relief, the remedies being directly opposed 
to each other, and where the insured under an indemnity bond against 
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POWER CO. 2.'. CASUALTY Co. 

liability for negligent injury to other than its employees has unsuccess- 
fully pursued its remedy under its policy contract, he may not, after 
final judgment therein, maintain a suit to reform the same instrument 
and recover under the provisions of the contract as and when reformed. 

;IFPEAL by plaintiff from Oglesby, J., at  Norember Term, 1926, of 
ROCRINGHAX. 

Civil action to reform a contract of insurance and to recover upon it 
as, if, and when reformed. 

On  24 May, 1921, the defendant, a Georgia corporation, issued to the 
plaintiff a t  Leaksrille, N. C., a policy of insurance indemnifying the 
assured against claims for bodily injuries, etc., suffered by any one, not 
an employee of the plaintiff, by reason of the operation of its light and 
power plant. The  policy proricles that  i t  "does not corer loss arising 
from injuries or  death caused b~ any draft  or any driving animal or 
any vehicle or  by any person while in charge thereof." 

While said policy was in force one John J. Robertson, not a n  em- 
ployee of the plaintiff, was injured by the negligent operation of one of 
plaintiff's trucks, which mas being driven along a public highway, 
loaded with electric-light poles intended for use in  plaintiff's business. 

Sui t  x-as brought by the said John  J. Robertson against the plaintiff, 
and finally settled by compromise judgment for $5,000, agreed by all to 
be a fa i r  settlement. 

Thereafter the plaintiff brought suit against the defendant i n  the 
Superior Court of Rockingham County to recover the amount paid 
Robertson in settlement of his claim for personal injuries, the plaintiff 
contending that  the policy corered the in jury  to Robertson, while the 
defendant contended that  i t  did not. The  facts not being in  dispute, a 
jury tr ial  was waived and the matter submitted to  the court on facts 
agreed, among which appears the follo~ving : 

"It is agreed between the plaintiff and defendant that  the liability 
of the defendant and the right of the plaintiff to recover of it i n  this 
action depends upon the construction which the court shall give to the 
Contractors7 Public Liability policy herein sued upon, a copy of which 
is hereto attached, marked Exhibit A, and made a part  of this state- 
ment of facts." 

Judgment was rendered in that  case, holding that  the policy did not 
cover the injuries sustained by Robertson. This  lvas affirmed on appeal. 
P o w e r  Go. 'L'. Casualty Co., 188 h'. C., 597. 

Later the plaintiff instituted this action to reform the policy, alleging 
that  i t  was intended to cover claims for injuries such as those sustained 
by Robertson, and seeks to recover upon the policy as thus reformed. 
The defendant pleads yes adjudicata and estoppel by judgment, or estop- 
pel by election of remedies made with full knoxvledge of the facts. 
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From a judgment on the pleadings in favor of defend.ant the plaintiff 
appeals, assigning errors. 

King,  Sapp  & King and Brooks, Parker, Smi th  & Hayes for plaintiff. 
John  N .  Wilson for defendant. 

STACY, C. J., after stating the case: The appeal presents for the first 
time in this jurisdiction the single question as to whether a party, with 
full knowledge of his rights, who brings an action to recover on a policy 
of insurance as i t  is written, and loses in  said action, may thereafter 
maintain a suit in equity to reform the contract and recover upon it as, 
if, and when reformed. 

According to the clear weight of authority in  other jurisdictions, 
where the question has been considered, the rule is that when a party 
brings an action at  law to recover on a contract as written, and pro- 
ceeds to trial, verdict and judgment in  that suit, he cannot thereafter, 
while said judgment is still in force, institute proceedings in equity to 
reform the contract and recover upon i t  as reformed. I t  is generally 
held that one who elects to sue on an instrument as it is written, and 
fails in such suit, is bound by the election which he thus makes to stand 
by the contract, and he cannot thereafter maintain an action to reform 
the contract and recover upon it as reformed. The two remedies are in- 
consistent, since the one affirms and the other seeks to disaffirm the 
contract. Royal Ins. Co. v. Stewart, 190 Ind., 444; M7ashburn v. Ins. 
Co., 114 Mass., 175; Thwing v. Ins. Co., 111 Mass., 93; h'teinbach v. Ins. 
Co., 77 N.  Y., 498; Thomas v. Ins. Co., 108 111. App., 278; Thomas u. 
Joslin, 36 Minn., 1 ;  2 Black on Judgments, sec. 632,, 2 Freeman on 
Judgments (5th), sec. 631; 9 R. C. L., 966. 

"Any decisive act of the party, with knowledge of his rights and the 
fact, determines his election in the case of conflicting and inconsistent 
remedies. . . . There cannot be any doubt of the principle that 
equity will not relieve a party fully apprised of his rights and deliber- 
ately confirming a former act. The doctrine has been again and again 
declared." Chancellor Kent in Sanger v. Wood, 3 Johns., ch. 416. 

Speaking to the identical question in Ro,yal Ins. Co. a. Stewart, 190 
Ind., 444, Ewbank,  J.,  in  the course of an elaborate opinion, citing and 
distinguishing many of the cases dealing with the subject, said: "The 
general rule is that a party cannot assume successive positions in the 
course of a suit or series of suits, in reference to the same fact or state 
of facts, which are inconsistent with each other or mutually contradic- 
tory. Thus a judgment on the merits in favor of the defendant in  
an action for specific performance of a contract for the sale of real 
estate will bar another action to reform the contract and to enforce 
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it as reformed. Where a party elects to sue upon a written contract as 
executed, and the action proceeds to trial and judgment, he cannot there- 
after bring an action to reform the contract. 2 Black, Judgments, see. 
632. When a party has brought an action at law on a policy as written 
and has prosecuted it to judgment, and a judgment against him has 
been rendered thereon, he cannot subsequently bring proceedings in 
equity to reform the contract. Raving elected to pursue his remedy 
by an action at  law upon the policy as it was written, he thereby elects 
to treat it as embodying the contract, and cannot subsequently deny the 
fact." 

The decision in Northern Assurance Company v. Grandview Building 
Associalion, 203 U.  S., 106, strongly relied upon by plaintiff, as we 
understand it, is not at variance with, but in  support of, the general 
trend of authorities on the subject. Royal Ins. Co. v. Stewart, supra. 

As bearing generally upon the conclusiveness of judgments rendered 
in actions where the parties are fully apprised of their rights, see 
Polsolt c. Strickland, anfe,  299;  Harrdison v.  Everett, 192 N. C., 
374;  Moore v. Edwards, 192 N .  C., 446;  Clothing Co. v. Hay; 163 
X. C., 495;  Coltrane v. Laughlin, 157 N .  C., 282;  Tyler v. Capehart, 
125 N.  C., 6 4 ;  Grantham v. Kennedy, 91  N.  C., 1 5 1 ;  Gay v. Stancell, 
76 N.  C., 372;  Armfield v. Moore, 4 4  N .  C., 157, at pp. 161 and 162. 

The plaintiff knew when it brought its first action to recover on the 
policy as written, or was advised before entering upon the trial of said 
cause, that the defendant denied liability under the contract. I t  did not 
seek in that suit to amend its complaint and ask for a reformation of 
the contract, as it is now doing, but elected to stand upon the policy as 
executed and to stake all upon its right to recover thereunder. 

The election made in that suit, therefore, estops the plaintiff from 
proceeding in the present action. The trial court committed no error 
in entering judgment to this effect. 

Affirmed. 

STATE v. WILLIAM BRANCH. 

(Filed 27 April, 1927.) 

1. Homicide-Evident-Verdict. 
Upon the trial for a homicide the jury may accept in part the defend- 

ant's evidence tending to establish his innocence and convict him upon 
other evidence tending to establish his guilt beyond a reasonable doubt, 
and where the evidence thus introduced is sufficient to convict the de- 
fendant of murder, both in the first and second degree, a verdict convict- 
ing the defendant of the lesser crime will be sustained. 
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2. Same-Malice-Presumptions. 
Evidence that a prisoner killed the deceased with a pistol shot is 

sufacient of malice necessary to sustain a verdict of murder in the 
second degree. 

3. Appeal and Error--Objections and Exceptions-Instructions. 
Where it is contended on appeal that the court erroneously instructed 

the jury upon the evidence of the case, the appealing party must aptly 
except to the instruction or a refusal of a proper prayer therefor, or it 
will not be considered on appeal. 

4. Appeal and ErrolcInstructions-Harmless Error. 
Where upon the trial for a homicide the defendant, is convicted of 

murder, in the second degree, an exception to a charge on the issue of 
murder in the flrst degree is not prejudicial error. 

5. Homicide-Evidence-Letters-Husband and Wife. 
Letters introduced on the trial for a homicide from the prisoner to his 

wife, properly identified by a third person and introduced by him without 
the procurement of the wife, may be received as evidence. 

APPEAL by defendant from Daniels, J., at November Term, 1926, of 
GRANVILLE. NO error. 

Indictment for murder. From judgment upon the verdict, to wit, 
that defendant is guilty of murder in the second degree, defendant ap- 
pealed to the Supreme Court. 

Attorney-General B m ~ m m i t t  and Assistant Attorney-General N m h  
for the State. 

T.  L a n k ,  G. M .  Beam and John W .  Haster fop defendant. 

CONNOR, J. The evidence on behalf of the State tends to show that 
Clyde Cannady was shot and instantly killed, while in  an automobile on 
the public road leading from Franklinton to Oxford on Christmas Eve 
night, 1924. 

The body of Clyde Cannady was found in his automobile on Christ- 
mas morning, 1924, between eight and nine o'clock. There were two 
bullet wounds upon his head-one near the eye and the other on his 
cheek. These wounds caused his death. I n  the opinion of Dr. J. A. 
Morris, the county health officer, who examined the body soon after it 
was discovered, deceased had been dead for more than six hours. 

Pistol shots were heard between 11 and 12 o'clock Christmas Eve 
night, 1924, at  a distance of about half a mile from the place where the 
automobile was found the next morning. The sound of these pistol 
shots indicated that they were fired near the place where the body of 
deceased was found. I t  came from that direction. A pistol was found 
in the automobile at  the time the body of deceased was discovered. I t  
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was not loaded and had not been fired. There was evidence that this 
pistol belonged to the deceased. I t  was found on the shelf in the auto- 
mobile, back of the seat. 

The automobile, when found on Christmas morning, was on the right- 
hand side of the road, near the edge of an open field. I t s  tracks indi- 
cated that it had been turned out of the road about ten feet from where 
it was standing, and that it had not been stopped suddenly. I t s  lights 
mere still burning; the key was in the switch. Both doors were closed 
and the windows were up. There was a small hole, evidently made by 
a bullet, through the glass of the door on the left-hand side. There 
were tracks of a man on the ground, on the right side of the automobile, 
which was headed toward Oxford. Deceased was sitting under the steer- 
ing ~vheel, as if he had been driving the automobile; he had fallen over 
to the right side, with his head toward the right-hand door. His 
clothes were bloody; his pockets had been turned inside out; and were 
stained with blood. Blood was smeared on the back of his overcoat as 
if some one had put his arms around him. No money, except some 
small change, was found in the pockets of deceased. I n  the back of the 
automobile-a Ford coupe-there were twelve gallons of whiskey, in 
half-gallon Mason fruit jars. There was evidence tending to show that 
deceased was engaged in the manufacture and sale of whiskey, and that 
it was his purpose to take the whiskey found in his possession to Rich- 
mond on Christmas day. 

The evidence relied upon by the State to establish the guilt of de- 
fendant was, chiefly, the testimony of two witnesses as to statements 
made by defendant to each of them, one in May, and the other i l l  

July, 1925. These statements were made after another person had been 
tried on an indictment for the murder of Clyde Cannady and acquitted. 
Both witnesses testified that defendant told them that he was the man 
who had shot Clyde Cannady. These witnesses testified that defendant 
told each of them that he and the person who had been tried and ac- 
quitted had been hired to kill Cannady, and had received one hundred 
dollars for doing so; that they had divided the money. There was evi- 
dence from which the jury could find facts and circumstances tending to 
corroborate these witnesses and to sustain the contention of the State 
that defendant shot Clyde Cannady with a pistol, thus causing his 
death. 

Defendant, as a witness in his own behalf, denied that he had made 
statements to either of these witnesses as testified by them. H e  offered 
evidence tending to impeach the witnesses whose testimony was offered 
by the State as evidence of confessions by the defendant, and also evi- 
dence to contradict and impeach the witnesses whose testimony tended 
to show that defendant had been with deceased during Christmas Eve 
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night, prior to the time at which the State contended that deceased was 
shot and killed. There was evidence, also, on behalf of defendant, tend- 
ing to corroborate his testimony with respect to his defense of an alibi. 

The evidence on behalf of the State is sufficient to sustain its conten- 
tion that defendant killed Clyde Cannady, with a deadly weapon, and is 
therefore guilty of murder in  the second degree, at  les.st. There was 
also evidence from which the jury might well have found that defendant 
was guilty of murder in the first degree if they believed the evidence, 
and found the facts to be as the evidence tended to show bevond a rea- 
sonable doubt. This evidence tended to show that the murd& was a de- 
liberate and premeditated killing, and was committed in the perpetra- 
tion or attempt to perpetrate a felony. The credibility and weight of 
the evidence, however, was necessarily to be determincbd by the jury. 
A jury may believe and accept part of the State's evidence, and reject 
part, because they are not satisfied beyond a reasonable doubt of the 
truth of the evidence which they reject. Defendant cannot complain 
that the jury did not find from the evidence, beyond a reasonable doubt, 
facts which the court instructed them must be so established before 
they could return a verdict of guilty of murder in the first degree. De- 
fendant's contention that there was error on the trial. below because 
there was no evidence to sustain the verdict that defendant is guilty of 
murder in the second degree cannot be sustained. Defendant did not - 
request an instruction in accordance with this contention, nor did he 
except to the charge in which the court instructed the jury with respect 
to murder in the second degree. The contention is not properly pre- 
sented upon this record. I f ,  however, it had been prclperly presented 
and could be sustained, the error would not be prejudicial to defendant. 
I n  S ,  v. Casey, 159 N. C., 472, it is said to be the settled law of this 
State "that the prisoner cannot complain of an instruction which could 
not possibly be prejudicial to him, but was in his favor." The jury 
having found from competent evidence, beyond a reasonable doubt, 
under instructions free from error, that defendant killed the deceased, 
with a deadly weapon, defendant cannot complain that the jury were 
not further satisfied beyond a reasonable doubt that he killed deceased, 
after deliberation and premeditation, or in the perpetmtion or attempt 
to perpetrate a felony. 

Within ten days after Clyde Cannady was shot and killed, defendant 
left his home in this State and went to Hartford. Conn. He  remained 
there for about seven weeks and then returned home. While in Con- 
necticut defendant wrote and sent, by mail, certain 1etl;ers to his wife, 
who had remained at  their home in  this State. The wife gave these - 
letters, at  the request of defendant, to Mr. Kearney. They were offered 
in evidence by the State. Defendant objected to the introduction of 
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these letters and excepted to the refusal of the court to sustain his 
objections. The assignment of error based upon this exception cannot 
be sustained. The letters were sufficiently identified. Chair Co. v. 
Crawford, ante, 531. They were brought into court, not by the wife, 
but by a third person to whom she had voluntarily given them, at  
the request of defendant. S. v. Wallace, 162 N.  C., 623. There is no 
evidence tending to show that she gave them to Mr. Kearney to be used 
as evidence against defendant. The letters have but little probative 
value as evidence, and their introduction could not be held as error 
entitling defendant to a new trial. 

We find no error in this record and the judgment is affirmed. 
IVo error. 

MERCHANTS AXD FARMERS BANK v. W. J. HARRINGTON ET AL. 

(Filed 27 April, 1927.) 

Appeal and Error--Supreme Court Equally Divided in  O p i n i o n J u d g -  
ments-Records-Lien,-Deeds and Conveyances. 

The Supreme Court being equally divided on this appeal, A d a m ,  J., 
not sitting, as to whether a mortgage on real estate is sufficiently regis- 
tered when placed in  a chattel mortgage book by the register of deeds, 
who kept a separate book for such purpose, the judgment of the Superior 
Court that such registration was not sufficient is affirmed. 

ADAMS, J., not sitting. 

CIVIL ACTION, before Stack, J., at February Term, 1927, of MOORE. 
On 14 May, 1919, the defendant, Harrington, gave a mortgage on his 

lands to the Federal Land Bank of Columbia to secure notes aggregating 
$10,000. This mortgage was duly recorded and indexed on 17 May, 
1919. 

On 30 March, 1921, W. J. Harrington executed and delivered two 
promissory negotiable notes for $1,401.45 each to the Tomlinson Guano 
Company, payable on 15 February, 1922. To secure these notes the 
maker executed a certain instrument in the form of an agricultural lien, 
but in  reality a mortgage upon his real estate. However, the said mort- 
gage was recorded in a chattel mortgage book and duly indexed and  
cross-indexed in Cross-Index Books for Chattel Mortgages in the office 
of the register of deeds. The instrument was neither recorded in a real 
estate mortgage book nor indexed nor cross-indexed as a mortgage on 
land. Thereafter, 04 7 February, 1922, the Tomlinson Guano Com- 
pany endorsed said notes to the plaintiff bank and delivered to i t  the 
said mortgage securing same. 
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On 27 April, 1921, the defendant Harrington gave a mortgage to 
Page Trust Company to secure a note for $5,433. This mortgage was 
duly recorded and indexed on 20 July, 1921. 

Several issues were submitted to the jury, but those pertinent to the 
point in controversy were as follows: 

"Was the mortgage executed and delivered by W. J. Harrington to 
Tomlinson Guano Company set up in  the complaint indexed and cross- 
indexed on the general index to real estate conveyances in the office of 
the register of deeds of Moore County after 21 July, 19212 Answer: 
Yes. 

"Was the paper-writing from W. J. Harrington to Tomlinson Guano 
Company, and which is described in  the pleadings, pkced upon the 
index and cross-index of the general index to real estate conveyances in 
the office of the register of deeds for Moore County by being interlined 
therein after 3 July, 19242 Answer: Yes. 

('Has the paper-writing from W. J. Harrington to Tomlinson Guano 
Company, and which is described in the pleadings, ever been indexed or 
cross-indexed upon the index and cross-index to real estale conveyances 
in  the office of the register of deeds for Moore County? Answer : No. 

"Was the mortgage executed and delivered by W. J. Harrington to 
Tomlinson Guano Company, described in the complaint, duly filed and 
registered in the office of the register of deeds for Moore County in 
Chattel Mortgage Book 23, page 341, and duly indexed and cross- 
indexed in Cross-Index Books for Chattel Mortgages'on 1(3  April, 19212 
Answer : Yes." 

Upon the foregoing issues the trial judge, being of the opinion that 
the indexing and cross-indexing to chattel mortgages ci-eated no lien 
upon the lands therein described, and that an index and a cross-index 
on the general index and cross-index to land instruments was necessary 
to create such a lien, held as a matter of law upon the verdict that the 
plaintiff's lien was subsequent to that of the other parties to the pro- 
ceeding, and signed judgment to that effect, from which judgment plain- 
tiff appealed. 

It also appeared in the evidence that the register of dceds for Moore 
County, at all times during the transactions referred to, kept a general 
index and cross-index of chattel mortgages and in an entirely separate 
book a general index and cross-index to land instruments 

Teague & Teague and Gavin & Jackson for plaintiff. 
l i o y l e  & Hoyle and J .  C. Little for defendant. 

PER CURIAM. The question involved is thus stated in plaintiff's brief: 
"Was +he  ̂indsxing and cross-indexing of a real estate mortgage, 

which a n  its face was a combination real estate and chattel mortgage, 
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on the general cross-index of chattel mortgages and not on the general 
cross-index to real estate conveyances sufficient to give constructive 
notice to subsequent purchasers for value, when there is kept i n  the 
register's office a separate record and set of books for the registration 
and indexing of chattel mortgages and real estate conveyances, and 
when only real estate is conveyed by the iustrument in controversy, said 
mortgage being dated 30 March, 1921, and filed for registration 
13  April, 1921 2" 

The inlportance of the question to the profession and to the registers 
of deeds throughout the State is obvious. I f  the recording of a land 
mortgage in a chattel mortgage book and the indexing thereof upon the 
cross-index of a chattel mortgage book is  sufficient to create a lien upon 
real estate, then, erery attorney in  the State, i n  examining a title to 
land, must search and examine every sort of index in the office of the 
register of deeds for erery character of instrument that  is  recorded or 
required to be recorded. 

Upon the other hand, ought the holder of a lien to be deprived of the 
benefit thereof when he delivers i t  to the register of deeds for recording 
and i t  is indexed and cross-indexed in one of the general indexes kept i11 
his office ? 

The statutes bearing upon the subject are C. S., 3560 and 3561. 
The clecisions of this Court, dealing with the indexing and cross-index- 
ing of instruments are  Fozde v. H a m ,  176 N. C., 1 2 ;  Ely v. Norntan, 
175 N. C., 294;  lVillcinson v. IVallace, 192  N. C., 156. 

Hon-ever, Adams,  J., did not sit and took no part  i n  the decision of 
this case, and the Court, being evenly divided i n  opinion, under the law 
the judgn~ent of the lower court must be affirmed without becoming a 
precedent. 

Affirmed. 

ADAJH, J., not sitting. 

ROARD O F  DRAINAGE COMMISSIONERS O F  LYON SWAMP DRAISAGE 
AND LEVEE DISTRICT v. C. B. BORDEAUX, L. F. PRIDGEN, H. L. 
HARRELL,  WALTER RUSS, DANIEL SHAW Asn J. J. PRIDGEN. 

(Filed 27 April, 1927.) 

Owners of land in a drainage district in default in the paymei~t of 
assessments thereon on the first Monday of September. when under the 
provisions of the statute, C. S., 5361, they are due and payable, are 
chargeable with interest from that date, and the provisions of C. S., 7994, 
allowing certain discounts and imposing certain penalties, has no appli- 
cation. 
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2. S a m ~ I n t e r p r e t a t i o n  of Statutes-Retroactive Effect. 
The provisions of C. S., 5362, authorizing the sheriff of the county 

wherein is located a drainage district to levy and collect the assessments 
against the delinquent owners out of their other property by levy, etc., 
are those included in chapter 442, Public Laws of 1909, as amended by 
chapter 67, Public Laws of 1911, and cannot be given a retroactive effect. 

APPEAL by defendants from judgment rendered by Grady, J., at 
chambers, on 27 December,'l926. Modified and affirmed, 

Action to recover of each of the defendants drainage taxes assessed 
upon his land located in Lyon Swamp Drainage and Levee District, and 
for other relief. 

From judgment upon facts found by the judge defendants appealed 
to the Supreme Court. 

Grady & Johnson for plaintiff. 
C. E. McCullen for defendants. 

COK~YOR, J. The Lyon Swamp Drainage and Levee District was estab- 
lished by the final order of the clerk of the Superior Court of Fender 
County, dated 10 August, 1910, in a' proceeding then pending before 
him. Defendants are the owners of lands included in said district. The 
amounts which plaintiff seeks to recover in this action were included in 
an assessment duly made in said proceeding in 1918, pursuant to a valid 
order made by said clerk. See I n  r e  Lyon Swamp Drainage. District, 
175 N.  C., 270. 

These amounts were assessed for the years 1921 to 1925, inclusive. 
They all became due and payable on the first Monday in September of 
the year for which they were assessed, respectively. C. S., 5361. 
Neither of the defendants has paid the amounts assessed against his 
land. Judgment was rendered that plaintiff recover these several 
amounts, with interest at six per cent from the first M o d a y  in Septem- 
ber of the year for which they were respectively assessed. Defendants 
contend that there was error in holding that said amoun:s bear interest 
from the first Monday in September of the year in which they were due. 

The statute, C. S., 5361, provides that these assessments "shall be 
due and payable on the first Monday in September each year, and if the 
same shall not be paid in full by the thirty-first day of December fol- 
lowing, it shall be the duty of the sheriff or tax collector to sell the 
lands so delinquent." No provision is contained in the statute for the 
collection of interest on drainage taxes or of penalties for failure to pay 
such taxes when due. I t  is provided therein, however, that "the exist- 
ing general tax law in force when sales are made for delinquent assess- 
ments shall have application in redeeming lands so sdd, and in all 
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other respects, except as to the time of sale of lands, the existing law 
as to the collection of State and county taxes shall apply to the collec- 
tion of such drainage assessments." I n  C. S., 7994, it is provided, with 
reference to State and county taxes, that "all taxes shall be due on the 
first Monday in October in  each year." There is no statutory provision 
for the collection of interest on State and county taxes not paid when 
due. I t  is ~rovided. however. that certain discounts shall be allowed 
upon such taxes when paid prior to 1 December, and that certain pen- 
alties shall be collected when such taxes are not paid until after 1 Janu- 
ary. I n  the absence of express statutory provisions to that effect, it 
cannot be held that these discounts or pen-aliies apply to drainage taxes. 
They are assessed upon a different principle from that upon which 
State and county taxes are levied and collected. The general tax law 
applies only to the collection of drainage taxes, and has no effect in de- 
twmining the amount to be paid, whether before or after they are due. 

Drainage taxes are due and payable on first Monday in September, 
but are not collectible until 31 December. A11 owners of lands subject 
to drainage taxes may pay the same on any day between the first Mon- 
day in September and the thirty-first day of December of the year for 
which such tax was assessed. Those who pay between these dates are " 

required to pay only the amount assessed against their lands. I f  pay- 
ment is not made prior to thirty-first day of December, the tax is col- 
lectible bv sale of the land. On said date the landowner who has not 
paid the tax is in default, and is justly required to pay interest from 
such date. See TYilmington v. McDonald, 133 N.  C., 548, and Wilming- 
ton  v. Cron7?/, 122 N. C., 390. H e  cannot, however, be required to pay 
interest until he is in default. Defendants' contention with resDect to 
the date from which the drainage tax bears interest is sustained. 

u 

I n  the judgment from which defendants appealed to this Court, it is 
provided that ('if the lands belonging to the defendants, or to each of 
them, upon which this judgment is declared a lien, shall fail to bring at 
public sale, as hereinafter provided, a sufficient amount to pay this 
judgment for the assessment herein set out, then the sheriff shall pro- 
ceed to collect any balance due on this judgment against each of the 
defendants out of any other property, real or personal, belonging to 
each of the defendants at the time the assessment was made, which may 
be found in his county, as provided in C. S., 5362." 

Defendants excepted to this provision of the judgment, contending 
that only the land upon which the drainage tax was assessed may be 
sold for its collection, This contention must be sustained, unless C. S., 
5362, is applicable to the drainage taxes, which are the subject-matters 
of this action. See Canal Co. v. Whitley,  172 N. C., 100, Raleigh v. 
Peace, 110 N. C., 33; Eliott on Streets and Roads, 400. 
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C. S., 5362, is section 2 of chapter 282, Public Laws 1919. I t  was 
ratified on 11 March, 1919, and has been in force since said date. I t  is 
provided therein, "that if for any cause the sheriff is unable to collect 
the amount of the assessment made by the drainage cominissioners out 
of lands assessed under the provisions of chapter 442, Public L a w  1909, 
as amended by chapter 67, Public Laws 1911, then the said assessment 
shall be collectible as taxes are collected out of any other property, real 
or personal, belonging to the person owning the land at the time such 
assessment was made.'' 

The proceeding in which drainage taxes were assessed against the 
lands of defendants was begun in 1910; the orders authorizing and 
directing the assessments were made in 1918. The statute is not retro- 
active by its terms; i t  cannot be so construed. Whether i t  is valid or 
not, it cannot be held to impose personal liability upon the defendants 
in this action for drainage taxes assessed upon their lands prior to its 
enactment. Defendants were not personally liable for the taxes at the 
time they were assessed. Only the lands which were benefited by the im- 
provements for the payment of which the taxes were assessed, were 
liable for their payment. I t  was error to direct the sheriff to levy upon 
and sell property, real or personal, of the defendants which had not 
been benefited by the improvements. Only lands located within a drain- 
age district which share in the benefits accruing from thl: organization 
and maintenance of the district were liable for drainage taxes prior to 
11 March, 1919. The contention of defendants must be sustained. The 
judgment must be modified in accordance with this opinion. As thus 
modified the judgment is 

Bffirmed. 

JULIUS THOMAS v. S. F. WATKINS AND MAXN WATKINS, 
ADMINISTRATORS OF DR. J. W. WATKINS, DECEASED. 

(Filed 27 April, 1927.) 

1. Judgments-InterestVerdict-Contracts-TortStatutes. 
Where a verdict is given in an action on contract in ])laintiff's favor 

for moneys due by the defendant to his intestate, interest is also given 
the plaintiff on the amount of the recovery as a matter of law, when 
not incorporated in the verdict. C. S., 2309. When in I;ort the matter 
of interest is awarded or not according as the jury may fii~d. 

2. Appeal and Error-Judgments-Erroneous Judgments. 

An appeal or catiol-ari is the procedure to correct a jullgment claimed 
to have been erroneously entered. 

APPEAL by plaintiff from Oglesby, J., at November Term, 1926, of 
ROCKINGHAM. Reversed. 
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9 judgment was obtained by plaintiff against defendants a t  April 
Term, 1926, of the county court of Rockingham County, N .  C., before 
Judge Hunter  K. Penn and a jury. The  jury rendered a rerdict i n  the 
sum of $988.30 in  favor of plaintiff. Board and serrices $640, board- 
ing horse $120, money advanced $198.50. These amounts were found 
to be due plaintiff by virtue of certain contracts made between plaintiff 
and defendants' intestate. The  judgment of the General County Court, 
signed by the judge, was for $958.50 and interes t  f r o m  1 Sep tember ,  
1924, u n t i l  paid, the date 7%-hen defendants' intestate died. On 29 Sep- 
tember, 1926, defendants gave plaintiff notice that  on 9 October, 1926, 
they would "more the General County Court . . . to reform cer- 
tain judgment rendered . . . during April Term, 1926, to conform 
to the issue as  found by the jury." I n  the rerdict the jury did not 
allow interest, but it was put  i n  the judgment. The  court several terms 
after, a t  October Term, 1926, found certain facts and struck from the 
judgment rendered a t  April  Term, 1926, "and interest thereon from 
1 September, 1924, until paid," and signed another judgment as of 
21 April, 1926, n u n c  pro tunc ,  '($958.30, together with interest thereon 
until paid." Plaintiff duly excepted and appealed to the Superior 
Court. S t  November Term, 1926, the Superior Court sustained the 
judgment n u n c  pro t u n e  of the General County Court that  disallowed 
and struck out the interest from 1 September, 1924. Plaintiff appealed 
from this judgment to the Supreme Court. 

P. T .  S t i e r s  for plaintif f .  
Glidewell ,  D u n n  CG G w y n  for defendants .  

CLARKSON, J. Plaintiff's action against defendants' intestate was on 
contract,  not tor t .  Plaintiff sued on contracts. The  jury found that  
defendants' intestate owed plaintiff for "board and services $640, board- 
ing horse $120, money advanced $198.50." The  defendants' intestate 
died on 1 September, 1924. W e  think plaintiff was entitled to interest 
on the contracts from that  date and the judgment, as originally ren- 
dered, was not erroneous. 

I n  L u m b e r  Co. v. R. R., 141 K. C., a t  p. 192, Connor ,  J., said:  "His 
Honor gare  judgment for the amount sued for and interest, to which 
defendant excepted. We think his Honor was correct. The theory 
upon which the plaintiff recovers is that  the defendant has receired the 
money ~vrongfully and the law implies a promise to repay it. The  action 
was originally equitable in  its character and founded upon the theory 
that i n  good conscience the defendant should repay the money wrong- 
fully received, and from this duty  the law implied a promise so to do. 
We see no reason n h y  the amount should not draw interest. Revisal, 
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sec. 1954 (C. S., 2309) ; Barlow v. hTorfleet, 72 N. C., 535; Farmer v. 
Willard, 75 N.  C., 401. The  cases cited by defendant were actions i n  
tort, wherein the jury may or may not allow interest, as tkey see proper. 
I n  this lies the distinction." 

I n  the Farmer case, s u y a ,  a t  p. 403, "It  was not necessary for the 
jury to give interest. The  law gives i t  and the court was authorized to 
give judgment accordingly." Bond v. Cotton Mills, 166 N.  C., p. 20; 
Chatham c. Realty Co., 174 N .  C., p. 671; C'room v. Lumber Co., 182 
N.  C., 217; Bryant v. Lumber Co., 192 N.  C., 607. 

On the other question presented we may say that  the position of the 
defendants cannot be upheld under well settled law. 1 Freeman on 
Judgments, 5 ed., par t  see. 140, p. 267, quoting Coke Liti,., 260a; 3 B1. 
Corn., 407; Freeman, supra, sec. 141; Moore v. Hinnant ,  90 N .  C., a t  
p. 165-6; Creed v. Marshall, 160 N.  C., 394; Mann v. Maan, 176 ICT. C., 
p. 353, citing a wealth of authorities; Johnson, v. Brothers, 178 K. C., 
a t  p. 392. 

An erroneous judgment should be corrected by appeal or certiorari. 
See irregular, erroneous or void judgments discussed in  Finger v. Smith ,  
191 N. C., p. 818. 

F o r  the reasons given, the judgment below is 
Reversed. 

W. V. BUTLER v. ARMOUR FERTILIZER WORRS. 

(Filed 27 April, 1927.) 

1. Negligence--Master and S e r v a n t s a f e  Place to  Work--Nondelegable 
Duty-Fellow-Servant. 

I t  is the nondelegable duty of an employer to furnish its employee a 
safe place to work within the scope of his duties, and upon its failure to 
hare done so it may not escape liability to its employee for an injury 
directly and proximately caused by its negligence upon the ground that 
the place was unsafe owing to the negligence of a fellow-servant, when 
the injured employee, the plaintiff in the action, was without contributory 
fault. 

2. Same-Evidence-Contributory Negl igenc~l l 'onsui t .  
Evidence tending to show that the plaintiff was injured by the break- 

ing of a plank used as a scaffold upon which he was required to work as 
a carpenter, under the direct orders of the defendant's vice-principal, 
that the plank suddenly and unexpectedly broke because of the knots 
and other defects therein negligently selected by a fellow-servant, and 
which the plaintiff owed no duty to inspect and did not inspect, is suffi- 
cient to deny defendant's motion as of nonsuit. 
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3. Xegligenc-Master and Servant-Releas-Contracts-Fraud--Ques- 
tions for Jury-Nonsuit. 

Where there is evidence tending to show that an employee's serious 
injury was proximately caused by the defendant employer's negligence. 
and that the agent of the defendant called on plaintiff a t  a hospital in 
which he had been placed for medical treatment, and in the absence of 
his wife and other near relatives, induced the plaintiff to sign a release 
F i th~u t  reading it to him by fraudulent representations as to its estent 
and scope, and under circumstances that showed that the plaintiff was 
not in physical or mental condition to  understand its contents: Held ,  
sufficient to take the case to the jury upon the question of whether the 
release so signed barred the plaintiff of his recovery. 

Where there is evidence tending to show that the defendant obtained 
of its employee, injured by its negligence, a release from liability by 
fraudulent representations of its agent, evidence of the gross inadequacy 
of the consideration is properly admitted to the jury to be considered by 
them in determining the question of fraud. 

5. Sam-Burden of Proof. 
Where the defendant has set up a release as a bar to plaintiff's recov- 

ery, the burden of proof is on the plaintiff to show that it was fraudu- 
lently obtained from him by the defendant's agent, when this defense is 
set up and relied on by him. 

APPEAL by plaintiff from G r d y ,  J., a t  December Term, 1926, of NEW 
HANOTER. Reversed. 

Sction to recover damages for personal injuries. Plaintiff was in- 
jured by a fall, caused by the breaking of a board i n  a scaffold upon 
which he mas standing, while a t  work as  an  employee of defendant. The  
board broke because of defects therein, causing plaintiff to fall to the 
floor beneath, a distance of about eight feet. Plaintiff's leg mas broken 
by the fa l l ;  his  injuries are permanent. 

Plaintiff alleges that  such injuries were caused by the negligent failure 
of defendant, h is  employer, to furnish and provide for him a safe place 
to work. 

Defendant denies liability for plaintiff's injuries, alleging that  said 
injuries were caused by the act of a fellow-servant, for  which defendant 
is  not liable. 

Defendant pleads in  bar of plaintiff's recovery i n  this action his con- 
tributory negligence, and also a release, in writing, signed by plaintiff. 
Defendant alleges that   lai in tiff thereby, i n  consideration of a sum of 
money paid to him by defendant, fully released and discharged defendant 
from all liability on account of his injuries resulting from his fall. 

Plaintiff alleges that the execution of the release by him as alleged by 
defendant was procured by fraud and misrepresentations, and that there- 
fore said release is invalid. 
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Plaintiff demands judgment for the amount of his damages, to wit:  
$20,000, less the sum of $300 paid to him by defendant at the time the 
release Tvas signed, this being the amount which plaintiff alleges was 
agreed upon as compensation for his loss of time, due to his injuries, for 
twelve weeks. 

From judgment dismissing the action at the close of plaintiff's evi- 
dence, as upon nonsuit, plaintiff appealed to the Supreme Court. 

4 .  G. Rlicaud, E. Ti. B r y a n ,  and L. C. G r a n t  for plaint i f f .  
J o h n  D. Bellamy & S o n s  for de fendan t .  

COEKOR, J. The eridence offered by plaintiff tends to establish the 
allegations of his con~plaint, with respect to the cause and extent of his 
injuries. 

011 30 May, 1925, plaintiff was at  work for defendant as a carpenter. 
H e  was directed by his foreman to go up on a scaffold, which defendant 
had caused to be erected in the building upon which plaintiff was at 
work. While plaintiff and a fellow-workman were standing upon a 
board in this scaffold, engaged in the performance of their duties as 
employee of defendant, the board suddenly broke, causing plaintiff to 
fall a distance of about eight feet to the floor of the building. 

The scaffold had been erected on the previous day, for the use of 
carpenters and other workmen employed in the building by defendant. 
Plaintiff had nothing to do with the selection of material for this scaf- 
fold, or with its construction. The board which broke while plaintiff 
was standing on i t  was selected and used in the constvction of the 
scaffold by a fellow-workman of plaintiff, acting under the orders of his 
foreman. I t  had been used for some time about the building as a run- 
way for wheelbarrows; it was old and dirty. The workman ~Gho selected 
the board and used i t  in the construction of the scaffold testified that it 
looked like a strong plank, but that he did not take much pains in select- 
ing it. There were two knots on the under-side of the board, xvhich was 
sixteen feet long, ten inches wide, and two inches thick. These knots 
were about the middle of the board, and extended continuously to its 
outer edges. The board broke right at  the knots. 

The scaffold containing this board was constructed by defendant as a 
place for its employees to stand while at  work on the beams orerhead. 
The defendant owed to its employees who were directed to work on this 
scaffold the duty to exercise due care in selecting materials reasonably 
suitable and safe for its construction. I f  defendant delegated to one of 
its employees the performance of this duty, it is responsible for the 
manner in which such employee performed the duty delegated to him; 
defendant is liable to plaintiff, if a breach of its nondelegable duty with 
respect to the place atwhich he was directed to work was the pro&matc 
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cause of his injuries. I t  is not relieved of such liability because its 
employee who selected the board and constructed the scaffold was a 
fello~v-servant of plaintiff. Barkley v. lTraste Co., 147 N. C., 585.  

I n  Fowler v. Conduit Co., 192 N.  C., 14, in the opinion written by 
Jusfice Brogden, it is said: "The principles of liability gron-ing out of 
the use of scaffolds, platforms and walkways, as declared by the decisions 
of this Court, are as follows: (1) The employer must exercise ordinary 
care in selecting materials reasonably suitable and safe for the construc- 
tion of such instrumentalities; (2)  ordinary care must be exercised in 
the construction and inspection thereof; ( 3 )  if the employer delegated 
the construction of such instrumentalities to one of his employees, he is 
responsible for the manner in which this dbty is discharged, and the 
employee using such instrumentality has a right to assume that the 
employer has exercised due care both in the selection of proper materials 
and in the construction of the instrumentality." 

As the result of the injuries sustained by him, when he fell, plaintiff 
n-as confined to his bed in the hospital for five weeks, during which time 
he suffered great pain. After he k i s  taken to his home, he-kis confined 
to his bed there for two weeks. H e  then got up and moved around in a 
chair. H e  was injured on 30 May, 1925; he went back to work with 
defendant, at  reduced wages, on 10 September, 1925, and continued to 
work until he was discharged on 22 April, 1926. During this time, he 
found it necessary to use crutches; he now uses a stick to enable him to 
walk. His  general health, which prior to his injury mas good, is now 
greatly impaired. He  suffers pain from his injuries almost constantly. 
Since he was discharged by defendant, he has been unable to secure 
employment. He testified, "Since that time I hare  had no other em- 
ployment. I hare asked sereral for work, but they say 'No,' they don't 
want nobody. They see me on a stick, and I guess they don't want a 
man on a stick; they don't want me, and I guess nobody else does." 

I f  the jury shall find from the eridence that plaintiff was injured by 
the negligence of defendant, as alleged in the complaint, and his recovery 
in this action is not barred by his contributory negligence, or by a valid 
release, plaintiff is entitled to recover of defendant as damages for his 
injuries; sum of money which the jury shall find is full and adequate 
compensation for all losses which he has sustained as the immediate and 
necessary consequences of his injuries. Wallace v. R. R., 104 N. C., 442. 

The defendant offered no evidence at the trial, but at  the conclusion of 
plaintiff's eridence moved for judgment as of nonsuit. 

Plaintiff's evidence does not show, or tend to show, that he contrib- 
uted by his own negligence to his injuries, and that he is thereby barred 
of recovery in this action should the jury find that he was injured by 
the negligence of defendant, as alleged in the complaint. 



636 I N  T H E  SUPREME COURT. [I93 

The plaintiff was taken to a hospital immediately after he was injured. 
With respect to the execution by him of the release relied upon by de- 
fendant as a bar to his recovery, plaintiff testified as follows: "On the 
fourth day after I went in there, Mr. Lewis came. I was asleep when 
he came in. When I woke up, he was standing at  the foot of the bed, 
smiling. H e  walked around the side of the bed and said he had a paper 
he would like to have me sign, so that he could pay Dr. Bullock, as he 
had to pay him in advance. H e  did not ask me if I wanted to read the 
paper-he just asked me if I wanted to sign it. I told him I reckoned 
so, if I could. I could not raise anything but my head. I could not 
raise my body on account of the cast. Mr. Lewis said that *signing the 
paper would not interfere' with my suing the company in case I was 
injured for life. He made figures, showing for what :C was signing. 
These figures show, 'For Dr. Bullock, first aid, $35; room and board for 
five weeks, $192.50; charge for Dr. Bullock, $50, and my time, $300.' H e  
said, 'We have agreed to give you half-time for twelve weeks, as the job 
will be finished in that time; this amounts to $267.10, bur we will make 
it $300.' H e  gave me a check for $300, and I signed the paper. I relied 
upon his representation as to what the paper said. I did not read it. 
I had no money; I had to pay rent and support my family. I am a 
married man. I knew what I was doing when I signed t'he paper. My 
mother was in the room when Mr. Lewis came in. She remained there. 
Two nurses came in and signed the paper as witnesses. My wife was 
not there. Only my mother, the two nurses and Mr. Lewis were in the 
room with me when I signed the paper. I do not know whether I was 
under the influence of drugs or not. I had taken some the night before. 
They had been giving me drugs all along. I know what Mr. Lewis told 
me I was doing when I signed the paper and took the check for $300. 
They did not read the release to me, nor did they offer to read it. Mr. 
Lewis asked me about the nurses. H e  called them to come into the room. 
They signed the paper and went out. I asked Mr. Lewis, in case I was 
ruined for life, what would happen. H e  said that the paper I had 
signed would not interfere with my suing for damages. I believed what 
he said." 

"A release executed by the injured party, and based on a valuable 
consideration, is a complete defense to an action for damages for the 
injuries, and where the execution of such release is admitted or estab- 
lished by the evidence, it is necessary for the plaintiff to prove the matter 
in avoidance." Aderholt v. R. R., 152 N. C., 411. The mere execution 
of a release by the injured party, however, does not preclude him from 
recovery of damages resulting from injuries caused by ths negligence of 
the party relying on it, when there is evidence tending tcl show positive 
fraud, and that the injured party was deceived and thrown off his guard 
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by false statements designedly made at  the time, and reasonably relied 
upon by him. "There are decisions," says Hoke, J., in  the opinion for the 
Court in Gray v. Jenkins, 151 N .  C., SO, "here and elsewhere, directly 
holding that false assurances and statements of the other party may of 
themselves be sufficient to carry the issue to the jury when there has 
been nothing to arrest attention or arouse suspicion concerning them. 
Wa,lsh 21. Hall, 66 N. C., 233; Hill v. Brower, 76 N .  C., 124; May v. 
Loomis, 140 N.  C., 350; Grifin v. Lumber Co., 140 N. C., 514." 

I t  is the policy of the law, as evidenced by many decisions of this 
Court, in order to protect the weak from oppression by the strong, and 
to give ample assurance that justice shall be done to those whose need is 
great, to scrutinize releases executed by injured employees and relied 
upon by employers to bar recovery of adequate sums of mpney as dam- 
ages resulting from injuries caused by negligence. 

I n  Bean v. R. R., 107 N. C., 732, Merrimon, C. J., affirming the judg- 
ment of the Superior Court in favor of plaintiff, notwithstanding a 
release signed by him, says : "Granting that there was no positive fraud 
on the part of defendant or its agents (none was alleged), there was 
evidence to prove, and the jury found, under appropriate instructions 
from the court, not objected to, that the plaintiff executed the release 
by mistake, occasioned by his ignorance, physical pain, mental anxiety, 
and lack of capacity, under the circumstances, to understand and com- 
prehend the nature and purpose of such release. . . . As we have said, 
the plaintiff does not allege, in the reply, positive fraud of the defendant, 
nor mutual mistake, nor undue influence, nor simple weakness of under- 
standing. He  alleges such a combination of facts and circumstances, 
and produces evidence to prove the same, as show such mistake and 
surprise on his part as entitled him to have the release declared inopera- 
tive and void.'' 

I n  Boutten v. R. R., 128 N. C., 337, a judgment dismissing the action 
as in case of nonsuit was reversed. I n  the opinion of this Court i t  is 
said: "There is both allegation and proof that the plaintiff is ignorant 
and unlettered, unable to read or sign his name; that the paper was not 
read over to him; that he was in physical suffering from his wounds; 
that the man at whose house he was staying during his confinement from 
his wounds told him the paper was to enable him to get his pay from 
the railroad company for his taking care of the plaintiff while wounded, 
and that under the impression it was a paper of that kind, he signed it, 
but he did not know that it was a release of his claim for damages 
against the company, and that no consideration was ever paid to him to 
give such release.. . . . I t  does not appear that even the board and nurse 
here have been paid, but if they had been, such payments might be taken 
into consideration in adjusting a reasonable sum to be paid to plaintiff 
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for his injuries if sustained by the negligence of defendant. Payment 
of the nurse's bill, had it been shown, would have been no recompense 
to plaintiff for injuries of the nature here in evidence." 

I n  McCall v. Tanning Co., 152 N.  C., 649, a new trial was ordered by 
this Court for error in  an instruction to the jury upon the issue involv- 
ing the allegation that a release relied upon by defendani, was procured 
by fraud. I n  the opinion i t  is said: "There was evidence on the part 
of plaintiff tending to show that plaintiff had been injured by defend- 
ant's negligence, and that while he was still suffering pam and anxiety 
from his hurt, he was sent for by J. S. Silverstein, vice-president and 
general manager of defendant company, and was induciyd to sign the 
release in question by false and fraudulent representatiow on the part 
of said Silverstein to the effect that the release in question was a receipt 
to enable Silverstein to obtain an amount of insurance arising by reason 
of the injury, and that same had no bearing on his claim for damages. 
I f  such representations were made under circumstances calculated to 
mislead him, the effect under the doctrine referred to would be to avoid 
the release, whether plaintiff at  the time had mental capacity to under- 
stand i t  or not." 

I n  Brazille v. Barytes Co., 157 N. C., 454, plaintiff recovered damages 
for personal injuries caused by the negligence of defendant. Among 
other defenses, defendant relied upon a release executed by plaintiff. I t  
excepted to the refusal of the court to instruct the jury to answer the 
issue as to fraud in obtaining the release in the negative. Upon its 
appeal to this Court, the assignment of error based upon this exception 
was not sustained. I n  the opinion it is said: "There was evidence 
tending to show fraud, which was sufficient, if believed tly the jury, to 
justify the finding of the issue in  the affirmative. There was evidence 
that the plaintiff's wife and brother were not permitted to be ~ r e s e n t  in 
the officewhen the release was signed, but wer;! kept outside ii the cold; 
that the release was executed within a few days after thl3 plaintiff left 
the hospital and while he was suffering great -pain and mental anxiety 
occasioned by his injuries; that plaintiff was ignorant and unable to 
write, blind, and his hearing badly impaired; that, as he testified, he 
thought he was giving a receipt for his wages; that he had no friends 
or counsel to advise him; that the consideration paid was $372; whereas 
the jury found that $4,850 was reasonable and just compensation. 

"These and other circumstances were sufficient to carry the case to 
the jurf. Hays  v. R. R., 143 N. C., 128; Dorsett v. Mfg. (Yo., 131 I?. C., 
259; Bean v. R. R., 107 N. C., 746." 

I n  S t y r m  u. R. R., 161 N. C., 78, defendant excepted to the re- 
fusal of the court to allow its motion at  the close of all the evidence 
for nonsuit. Defendant relied upon a release executed by plaintiff in 
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consideration of the sum of twenty-five dollars. The jury found that 
plainti'ff was injured by the negligence of defendant, and assessed her 
damages at  $325. This Court found no error in the trial. I n  the 
opinion it is said: "The plaintiff testified that she is ignorant and 
cannot read or write: that the release was not read over to her: that the 
officials told her she 'had no claim against the town, and that khe made 
her mark; that $16 of the $25 was paid to the doctor, and that she 
received only $6 in cash, and that $2 went to pay some money that had 
been loaned to her." 

I n  Causey v. R. R., 166 N. C., 5, defendant earnestly insisted that 
there was no evidence of fraud or undue influence. This Court found 
no error in  the trial in the Superior Court, at  which judgment was recov- 
ered by plaintiff for damages assessed by the jury for personal injuries 
caused by defendant's negligence. The jury found that plaintiff had 
sufficient mental capacity to understand the nature and effect of the 
release executed by him, but that the execution of said release was pro- 
cured by fraud and undue influence of defendant. Justice Allen, in the 
opinion of the Court, says: "No presumption of fraud arises from the 
relation of employer and employee, but it is recognized by the courts that 
the employer has great influence in determining the conduct of the 
employee, and may use it to his injury. King v. R. R., 157 N. C., 63." 
He  says: "We have, then, a full release executed upon the payment of 
less than one-third of the amount agreed to be paid, and when the most 
important element of damages was not then taken into consideration- 
mental and physical suffering and reduced capacity. I t  mas executed by 
an employee, who was at  the time suffering mentally and physically from 
his injury, and who wished to retain his place with the defendant, and 
when no one was with him except the claim agent of defendant, who 
made contradictory statements about his meeting with the intestate. I t  
would seem that one of two conclusions must follow, if the jury accepted 
this evidence: that the intestate did not have sufficient mind to execute 
a release, or that he was improperly influenced. The jury has adopted 
the latter solution, and in  our opinion there was evidence to support it." 

I n  Knight v. Bridge Co., 172 N. C., 393, the rule with respect to the 
adequacy of the consideration for a release of a claim for damages is 
stated as follows: "The owner of tangible property, or of a claim for 
damages, may give it away or sell i t  for less than its value, and the con- 
tract is valid in  the absence of fraud, undue influence, or oppression; but 
if the contract is attacked as fraudulent, the inadequacy of consideration 
is evidence of fraud, and if gross, is alone sufficient to carry the case to 
the jury on the issue of fraud.'' 

I n  HcMahan v. Spruce Co., 180 N. C., 637, i t  was held, upon appeal 
to this Court, that the motion for nonsuit in the Superior Court was 
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properly overruled. There was evidence of fraud in procuring the 
release, and of a want of consideration. "There was actual misrepre- 
sentation here, notably as to the plaintiff's condition, which was calcu- 
lated to mislead him and cause him to surrender his right of recovery 
for a mere song, almost nothing, as compared with the extent of his 
injuries and his real damages." 

Upon the authority of these and of other decisions of this Court, it 
must be held that the evidence offered by plaintiff, to show matters in 
avoidance of the release, should have been submitted to the jury. 

As to whether plaintiff in this action is precluded froin attacking the 
release, because, although able to read it, he failed to do so, or because 
he failed to require that it be read to him, should be submitted to the 
jury as a circumstance to be considered by them in determining their 
answer to the issue. A person who can do so is ordina:rily required to 
read a paper before signing it, or, if he cannot read, he is required to 
request that it be read to him. Colt v. Kimball, 190 N.  C., 169. This 
rule does not apply, however, in case of positive fraud, or false repre- 
sentation, made by another party, by which the person signing the paper 
is lulled into security or thrown off his guard and prevented from read- 
ing it and induced to rely upon such false representation or fraud. Nor 
does it apply in such cases where the person signing the paper is unable 
to read, and fails to request that it be read to him, when the other party 
who relies upon the paper states its purpose and effect, and the person 
sought to be bound thereby reasonably relies upon such statement, and 
therefore fails to request that i t  be read to him. The exceptions to the 
rule have been recently discussed by Clarkson, J., with full citation of 
authorities, in his opinion in Oil and G W ~ C  GO. v. Averett, 192 N .  C., 
465. 

There was error in allowing defendant's motion for nonsuit at  the 
close of plaintiff's evidence, and in dismissing the action. The judg- 
ment is 

Reversed. 

CORNELIA T. JESSUP AND JOSEPH T. NIXON v. THOMAS NIXON ET AL. 

(Filed 27 April, 1927.) 

Estates-Wills-Contingent Remainder-Vested Interest-Descent and 
Distribution. 

A devise of an estate to the widow of the testator's son during her 
life, "but in case she dies the property to go to her surviving children": 
Held,  the estate goes to such children surviving the widow or tenant for 
life, and where her son dies during its continuance his heirs at law can- 
not claim under him by descent. 
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&PEAL by plaintiffs from Grady, J., at August Term, 1926, of 
PERQUIMAKS. 

Controversy without action on an agreed statement of facts. Francis 
Nixon, Sr., died on 26 November, 1887, at the age of 89 years, leaving a 
last will and testament dated 27 July, 1887, which was duly admitted to 
probate on 30 Xovember, 1887. The second item, as drafted, was as 
follows : 

"I give to my son Thomas h'ixon the plantation whereon he now lives, 
containing about 275 acres, more or less, and in  the event of his death 
before that of his wife, Cornelia, I Ioan the use of the plantation to her 
during her life or widowhood, but should she marry, I give the lands to 
the surviving children of Thomas Nixon and Cornelia. See deed of 
R. F. Overman, assignee of the same. This includes piece of land on 
north side of Henby Road." 

Lines were drawn across this item, and i t  is contended that i t  was 
canceled by the testator after the death of his son Thomas. 

Item 14 is in these words: 
"I give to Cornelia Nixon, widow of Thomas Nixon, the sum of two 

thousand dollars in cash in full of my estate. I also give to Cornelia 
Nixon, the widow of Thomas Nixon, the plantation whereon she now 
lives, containing about 275 acres, during her life or widowhood, but in 
case she marries or dies, the property to go to her surviving children." 

Of the children of Thomas Nixon and Cornelia, his tyife, viz. : Francis, 
Jr., Joseph T., Henry B., James W., Mary L., Harriet, and Thomas, all 
survived the life tenant, except Joseph T. Nixon, who, intestate and 
without issue, predeceased the testator on 13 January, 1885, aged 26 
years, and Francis Wixon, Jr., who, intestate, predeceased the life tenant 
on 30 March, 1896, aged 49 years, leaving him surviving as his heirs at 
law the plaintiffs, aged respectively 6 and 5 years, another daughter, 
Kate, aged 4 years, who died intestate and without issue, on 8 August, 
1913, and a posthumous child, who died intestate and without issue on 
22 January, 1905. Francis Nixon, Jr., was also survived by his widow, 
Susan Nixon, whom he married on 6 November, 1888, and who is now 
living. Cornelia Nixon, the life tenant, never remarried, and died on 
20 March, 1899, aged 69 years. I t  will be noted that, in  the facts agreed, 
the defendants, having ascertained they could not sustain it, abandoned 
their plea of the statute of limitations. 

The plaintiffs contend that their father, Francis Nixon, Jr., deceased, 
acquired under the last will and testament of the said Francis Nixon, 
Sr., deceased, a one-sixth undivided interest in and to the said premises 
described and referred to herein; or that the plaintiffs, together with 
their deceased sisters, whose heirs at  law they are, acquired such interest 
under said will, and that by reason thereof they are now, together with 
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that certain undivided interest, which admittedly they own by inheri- 
tance through James W. Rixon, the owners, and entitled to the posses- 
sion of a one-fifth undivided interest in and to the said lands. 

The defendants. on the other hand. contend that neither the daintiffs 
nor their father, Francis Nixon, Jr., acquired any interest in said land 
under the said last will and testament of said Frar.cis Xixon, Sr., 
deceased, and that the plaintiifs are the owners only of that certain 
undivided interest acquired by inheritance from James W. Nixon. 

I t  was agreed that if upon the facts the court was of the opinion that, 
under the terms of said will and testament, the plaintiff's father, Francis 
Kixon, Jr. ,  or the plaintiffs, together with their deceased sisters, acquired 
a one-sixth undivided interest in  and to said lands. then the court shall 
adjudge that the plaintiffs are now the owners of the one-fifth undivided 
interest therein; if the court be of the opinion that neither plaintiffs' 
father, Francis Nixon, Jr., nor the plaintiffs, and their deceased sisters, 
ac~ui red  such one-sixth interest under and bv virtue of the terms of said 
mill and testament, then the court shall adjudge that the plaintiffs are 
the owners of that certain undivided interest in  and to said lands, ac- 
quired by inheritance from James W. Nixon alone. 

I t  was adjudged that the plaintiffs took nothing under the will of 
Francis Nixon, Sr., and that they are the owners of a one-twenty-fifth 
undivided interest in the lands described in the comp1a:nt. The plain- 
tiffs excepted and appealed. 

Ehr inghaus  & Hal l  and McMul lan  & L e R o y  for the appellants. 
Whedbee & Whedbee,  T h o m p s o n  4 Wilson ,  W a r d  & Grimes,  and 

S t e p h e n  C. Bragaw for defendants. 

ADAMS, J. The fourteenth item of the will contains this devise: "I 
also give to Cornelia Nixon, the widow of Thomas Nixon, the plantation 
whereon she now lives, containing about 275 acres, dui-ing her life or 
widowhood, but in case she marries or dies, the property to go to her 
surviving children." Thomas Nixon died in June, 1866; Cornelia, in 
March, 1899; and Francis Nixon, Jr., father of the plaintiffs, in March, 
1896. The plaintiffs contend that their father, a son of Thomas and 
Cornelia Nixon, acquired under the will of Francis Nixon, Sr., a one- 
sixth undivided interest in the devised premises, and that upon his death 
they succeeded to his interest; the defendants say, on ,the other hand, 
and as Francis Nixon, Jr. ,  predeceased the life tenant he acquired no 
interest in the property, and the plaintiffs none as his heirs at law. 
The question is whether, under the provisions of the will, "her surviving 
children" are to be ascertained at  the death of the testator or at  the 
death of the life tenant-the rule whereby the period of vesting is to be 
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determined being a rule of construction and not a principle of substan- 
tive law. Taylor v. Taylor, 174 N. C., 537. 

A brief review of some of the authorities in which the question has 
been discussed may serve in pointing to the correct conclusion. Among 
the earlier cases is Cripps v. Wolcott, 56 Eng. Reports, 613, which was 
decided in 1819. I n  this case i t  appears that Deborah Saunder devised 
certain real and personal property in trust to pay to or to permit her 
husband to enjoy the rents and profits thereof during his natural life, 
and directed that upon his death a sum of money and other personal 
property should be equally divided between her two sons and her daugh- 
ter, and the survivors or survivor of them, share and share alike. I n  
construing this clause, the Vice Chancellor said: ''It would be difficult 
to reconcile every case upon this subject. I consider it, however, to be 
now settled that if a legacy be given to two or more, equally to be 
divided between them, or to the survivors or survivor of them, and there 
be no special intent to be found in the will, that the survivorship is to 
be referred to the period of division. I f  there be no previous interest 
given in  the legacy, then the period of division is the death of the tes- 
tator, and the survivors at  his death will take the whole legacy. This 
was the case of Stringer v. Phillips. But if a previous life estate be 
given, then the period of division is the death of the tenant for life, and 
the survivors at  such death will take the whole legacy. This is the prin- 
ciple of the cited cases of Russell v. Long, Daniell v. Daniell, and Jenour 
v. Jenour. I n  Bindon v. Lord Suf folk ,  the House of Lords found a 
special intent in the will that the division should be suspended until the 
debts were recovered from the crown; and they referred the survivor- 
ship to that period. The two cases of Roebuck v. Dean and Perry v. 
Woods (3  Ves., 204), before Lord Rosslyn, do not square with the other 
authorities. Here, there being no special intent to be found in the will, 
the terms of survivorship are to be referred to the death of the husband, 
who took a previous life estate." 

I t  has been said that although this seems to have been at  the time a 
very bold decision, yet the rule of construction therein propounded is so 
reasonable and convenient for general application that i t  is not surpris- 
ing that subsequent judges have been favorably disposed to its adoption. 
2 Jarman on Wills ( 6  ed.), 2229. Certain decisions made it doubtful 
whether the rule applied to devises of real estate, but no satisfactory 
ground was discovered for restricting it to personal property, and the 
question was finally adjudicated in Re Gregson's Tmwlts, 71 Eng. Reports, 
559. There Gregson devised all his freehold estates to his wife for life, 
which after her decease was to be "shared share and share alike among 
the following persons"-whose names were given. I t  was decided that a 
strained construction should not be put on the words in order that the 
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remainder by early vesting might escape the inconveniences of tenure 
incident to contingent remainders, and that survivo~.ship should be 
referred, as in case of personal property, to the death of the tenant for 
life. 2 Jarman. 2131. 

A majority of the American courts seem to have adopted this rule, 
and our own decisions have favored it as indicating the more reasonable 
construction. I n  Biddle v. Hoyt, 54 N.  C., 160, there ,was a bequest of 
personal property to Joseph Brickett and his wife for their joint lives, 
and to the survivor for life, and upon their death to their children, "to 
be equally divided between them, or the survivor of them, their heirs and 
assigns forever.'' At the death of the testator they had three children, 
two of whom died in the lifetime of the surviving life tenant: Joseph 
without issue; Sarah, wife of John Norcott, leaving a child, who died 
without issue in  the lifetime of the grandmother. Martha, the other 
child, married Gould Hoyt, and was living when the 'life tenant died. 
The question was whether the bequeathed property was vested in  the 
three children, so that upon the death of two of them in the lifetime of 
the mother their interests devolved upon their respective representatives, 
or whether it was suspended during the life of the surviving life tenant 
and vested in Martha, the surviving wife of Gould Hoyt. I t  was held 
that the surviving child was entitled to the whole interest. I n  the 
opinion it is said that the rule established in Cripps v. Wolcott, supra, 
and approved in Hilliard v. Kearney, 45 N. C., 221, removed all hesita- 
tion in  deciding the case in  favor of the surviving child. So, in  Vass v. 
Freeman, 56 N .  C., 221: "But though i t  is an established rule that 
where there is a bequest simply to A., and in case of his death, or if he 
die, then to B., A. will take absolutely upon surviving the testator (Long- 
field v. Stoneham, 2 Strange's Rep., 1261; Trotter v. Mrilliams, Pre. in  
Chan., 78), yet where there is another point of time to which such 
dying may be referred, as is obviously the case when the bequest is to 
take effect in  possession at  a period subsequent to the testator's decease, 
the words in question are considered as extending to the event of the 
legatee dying in  the interval between the testator's decease and the period 
of vesting in possession. See Harvey v. McLaughlin, 1 Price's Rep., 
264; Home v. Pillam, 2 Myl. and Keen's Rep., 24. Thus it will be seen 
that, whether in  the case of survivorship or in  that of 1% bequest to one 
person with a limitation over, where the death of the legatee is spoken 
of as an uncertain event, it can be so only in  reference to some other 
event, and that the death of the testator must, of necessit;~, be assumed as 
the event referred to when no other is mentioned in the will. But even - - 

where there is no subsequent time to which the death of the legatee, 
spoken of as contingent, can be referred, and where the bequest is imm+ 
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diate, special circumstances will induce the Court to construe it to mean 
the death of the legatee at  any time, and not restrict i t  to the death of 
the testator." 

These cases may be regarded as decisive of the present appeal if the 
principle they enunciate is applicable under our decisions, as it is in the 
later English cases, to a devise of real property. That some of our 
decisions have applied it to real property is not to be doubted. Without 
pausing to analyze various devises in which the principle is impliedly 
approved, we may refer to cases in which the point has been directly 
presented. By reference to the record, it will be seen that the maker 
of the deed construed in BracFshazu's case conveyed the land "to his wife 
to her sole use and benefit during her natural life, to have and to hold, 
and at her death to the surviving children7' of the grantor and the 
grantee. The Court said that the term "surviving children" meant chil- 
dren living at  the death of the life tenant. Brox?shaw v. Stansberry, 
164 N.  C., 356. The appellant suggests that as the appeal in  that case 
was dismissed for failure to print the record and briefs, i t  is not likely 
that the question received the consideration usually accorded by a full 
Court; but the force of this criticism is impaired by the Court's rean- 
nouncement of the principle and its subsequent citation and approval of 
the decision. Taylor v. Taylor, supra. 

I n  the Mercer case the devise was as follows: "I give and devise to 
my beloved wife, Rosa M. Mercer, the tract of land on which I now 
reside, containing five hundred acres, more or less, for her lifetime, and 
at  her death to go to our surviving children or their heirs." Brogden, J., 
who wrote the opinion, said that the persons entitled to the estate are to 
be determined as of the death of the life tenant. True, the will was 
interpreted as creating substitute or alternate remainders, but the opin- 
ion approves the principle laid down in the Bradshaw and Taylor cases 
in these words: "Indeed, the prevailing rule seems to be that if an 
estate is given by will to the survivors of a class, to take effect on the 
death of the testator, the word 'survivors' means those living at the 
death of the testator; but if a particular estate is given and the remain- 
der is given to the then survivors of a class, the word "survivors" means 
those surviving at  the termination of the particular estate." Mercer v. 
Downs, 191 N .  C., 203. See Fulton v. Wddell ,  ibid., 688. 

This statement accords with the general rule that words of survivor- 
ship in a will, particularly when used in connection with a general gift, 
refer to the death of the testator as the time at which the survivorship 
will be determined, unless i t  is made to appear that the testator intended 
to refer it to a time after his death; butwhen the gift to the survivors 
is preceded by a particular estate for life or years, words of survivorship, 
i n  the absence of anything indicating a contrary intention usually refer 
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t o  t h e  terminat ion of the  par t i cu la r  estate. 40 Cyc., 1.511; Hilliard v. 
Rearney, supra; B.lddle v. Hoyt, supra. 

T h e  appel lants  cite Haughtom v. Lane, 31 N. C., 627, as  direct author-  
i t y  i n  support  of the i r  position. I t  will  be noted, however, t h a t  n o  
definite period w a s  fixed a t  which t h e  devise should talw effect; i t  there- 
fo re  vested i n  the  daughters, o r  such of t h e m  a s  were alive a t  the  dea th  
of t h e  testator,  bu t  not t o  be enjoyed un t i l  the  dea th  of the i r  mother. 
I n  t h e  case before us, t h e  g i f t  i n  t h e  second or  canceled i t e m  was t o  
Cornelia dur ing  her  l i fe  o r  widowhood, but  should she m a r r y ,  t o  t h e  
surviving chi ldren of Thomas  N i x o n  a n d  Cornel ia;  i n  the  fourteenth 
item, t o  Cornelia d u r i n g  her  l i fe  o r  widowhood, bu t  i n  case she mar r ies  
o r  dies, t o  her  surviving children-that is, he r  children w h o  were l iving 
a t  h e r  death. 

A f t e r  giving t o  the  argument  a n d  the  briefs our  careful  consideration, 
we conclude t h a t  the  judgment  of t h e  lower court  should be 

Affirmed. 

H. T. DAVENPORT v. W. L. VAUGHN, TRUSTEE, AND N. L. SIMMONS. 

(Filed 27 April, 19'27.) 

1. Mortgages - Deeds i n  Trus t  - Trusts  - Negligence of Trustee - 
Damages. 

The trustee in foreclosing a deed of trust given to secure notes for bor- 
rowed money, as  agent for the debtor and creditor, is charged with the 
duty of fidelity and impartiality to each, and is required by law to eser- 
cise good faith and every requisite degree of diligence in making the ad- 
vertisement and giving notice of sale, and it  is incumbe~lt on him to make 
every reasonable effort to ascertain the mortgage indebtedness when the 
instrument secures notes in series, and if through haste, imprudence or 
want of diligence his conduct has caused the advance of the interest of 
one of the parties to the injury of another, he is personally liable there- 
for to the latter. 

2. Same-Forged Instruments-Statutes-Negligence. 
Where the foreclosure of a deed in trust securing notes in series has 

been advertised and sale made without the knowledge of the trustee, and 
he has refused to execute the deed to the purchaser r ~ t  the foreclosure 
sale when called upon to do so because of a n  outstanding note in the 
series remaining unpaid and unaccounted for in the hands of a holder 
for value, he is not justified in accepting from the .purchaser a note 
forged by him and executing the deed (C. S., 3003), without further in- 
quiry, and such purchaser may recover from him to );he extent of his  
loss; and the negligence, if any, of such holder in not notifying him that  
his note had not been paid, will not affect the result. 
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- ~ P P E A L  by defendant Vaughn from Sunn ,  J., at November Term, 
1926, of TYRRELL. 

The plaintiff brought suit to recover an amount alleged to be due him 
as the holder in due course of a note executed by J. F. Leppard to H. B. 
Smith, and secured by a deed of trust to W. L. Vaughn. The only plead- 
ings are the complaint and Vaughn's answer. Simmons neither an- 
swered nor demurred. 

The case was referred, and the referee found from the evidence and 
reported the following facts : 

1. That on 1 April, 1920, one J. F. Leppard executed to W. L. 
Vaughn, trustee, a deed of trust securing eight notes in the sum of 
$2,000 each, payable to H. B. Smith, and due and payable one each on 
1 December, 1921, 1922, 1923, 1924, 1925, 1926, 1927, and 1928, said 
notes being in series, numbered 1 to 8, inclusive, said deed of trust being 
duly registered in the office of register of deeds of Beaufort County, in 
Book 221, page 335 (plaintiff's Exhibit C) .  

2. That thereafter, to wit, on 21 March, 1921, the plaintiff, H. T. 
Davenport, became the holder in due course of the sixth note of said 
series of eight (plaintiff's Exhibit A). That said note of $2,000, No. 6 
of the series of 8, was deposited with the plaintiff by A. A. Paul, said 
Paul being the holder thereof in due course, as collateral security for a 
note of $1,000, dated 21 March, 1921, due one year after date, and 
executed by said 9. A. Paul  to plaintiff, H. T. Davenport (plaintiff's 
Exhibit B )  . 

3. That some time prior to 27 Xarch, 1922, the Washington-Beaufort 
Land Company, of which said company the defendant, N. L. Simmons, 
was president and general manager, became the owner by assignment of 
the 8 notes of $2,000 each, secured by the deed of trust above referred 
to; the one note of $2,000, No. 6, of the series of 8, assigned by A. A. 
Paul, was then in possession of plaintiff Davenport as collateral for note 
of $1,000 due said Davenport by A. A. Paul, which said one thousand 
dollar indebtedness was assumed by said land company. That plaintiff 
Davenport was notified by N. L. Simmons of the assignment of said note 
KO. 6 of the series of 8 by LL A. Paul to Washington-Beaufort Land 
Company. That said notice was given after the sale by Vaughn, trustee, 
which said sale is hereinafter referred to, and that said Davenport had 
no knowledge of said sale by Vaughn, trustee, at  the time he received 
notice of the said assignment of said note No. 6 of the series of 8. 

4. That default was made in  the payment of the notes secured by deed 
of trust to W. L. Vaughn, trustee, and the said N. L. Simmons caused 
the property conreyed in said deed of trust to be duly advertised for sale 
in the manner as prescribed by law in the name of said W. L. Vaughn, 
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trustee. That said Vaughn, trustee, had no knowledge of said advertise- 
ment at  or during the time of advertisement. That said N. L. Simmons 
caused sale of said property to be conducted by Mr. Harding, and had 
one John Mayo to buy over said land in said Simmons' name at the price 
of $8,000. That said Vaughn, trustee, had no knowledge of said fore- 
closure sale at the time of said sale. 

5. That said Simmons caused a deed from W. L. Vaughn, trustee, to 
said Simmons to be prepared and tendered said deed to said Vaughn, 
trustee, for execution; that Vaughn, trustee, demanded Simmons to 
exhibit the notes secured by deed of trust under which foreclosure sale 
was made; that said Simmons exhibited seven of said notes, and repre- 
sented to Vaughn that he, Simmons, owned all of said notes, and had 
misplaced or lost one of them, No. 6, of the series of 8; whereupon, 
Vaughn, trustee, refused to sign said deed. 

6. That later said Simmons exhibited to Vaughn, trustee, a note pur- 
porting to be note No. 6 of the series of 8, representing to Vaughn that 
after further search he had found said note in his files That Vaughn, 
trustee, believing and relying on the statement of Sirnmons, who had 
heretofore borne a good reputation, executed said deed. That no money 
was paid to Vaughn, trustee, as a consideration for rlaid deed. That 
the note exhibited by Simmons to Vaughn, trustee, purporting to be note 
No. 6 of the series of 8 was a forged note, forged by E. L. Simmons; 
that said Vaughn, trustee, at the time of execution of said deed, had no 
knowledge that said Darenport was the holder of note No. 6 of the 
series of 8. 

7. That plaintiff Davenport had no knowledge of said foreclosure 
sale, and about two years after said foreclosure sale said Davenport, 
still being ignorant of said sale, went to see Simmons relative to collect- 
ing his note, and requested that the deed of trust be foreclosed; that 
Simmons assured Davenport that the security was ample, and that he, 
Simmons, would soon pay him the amount due on the A. A. Paul  note, 
and further advised Davenport that it would not be wise to foreclose 
at that time. That said Simmons promised said Davenport that said 
deed of trust would not be foreclosed without first lettirg plaintiff know 
about it. That said Simmons thereafter, during Marzh, 1924, caused 
to be paid to the plaintiff, to be credited on the A. A. Paul  note, ~ a r i o u s  
sums, aggregating $680. 

8. That the deed from W. L. Vaughn, trustee, to N. L. Simmons was 
executed 8 April, 1982, and is recorded in the office of register of deeds 
of Beaufort County, in Book 237, page 251 (plaintiff's Exhibit D). 

9. That plaintiff had no knowledge of advertisement of foreclosure, or 
of foreclosure sale, until 1 January, 1925, when he first learned of same 
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from inspection of the records in the office of the register of deeds, at 
which time plaintiff inquired of Vaughn, trustee, if foreclosure sale had 
been made, and said Vaughn, trustee, would neither admit nor deny that 
he had foreclosed the deed of trust and made deed to Simmons. 

10. That summons in this cause was duly issued out of the Superior 
Court of Tyrrell County on 14 May, 1925. 

Upon these facts the referee concluded as matters of law that the 
plaintiff's cause of action was not barred by the statute of limitations, 
and that the plaintiff was entitled to recover of the defendants $1,000, 
with interest from S April, 1922, less a credit of $680 as of 21 March, 
1924. 

Vaughn filed exceptions which were overruled in  the Superior Court. 
Judgment was given for the plaintiff in accordance with the report, 
and Vaughn excepted and appealed. 

A y d l e t t  & S i m p s o n  for plaintif. 
W a r d  & G r i m e s  for de fendan t  Vaughn. 

ADAMS, J. A. A. Paul  executed and delivered to the plaintiff his 
promissory note in the sum of one thousand dollars, to secure which he, 
as a holder in due course, assigned to the plaintiff in due course as 
collateral'a note for $2,000, executed by J. F. Leppard to H. B. Smith 
on 1 Spril ,  1920. The latter was the sixth of a series of eight notes, in 
the aggregate sum of $16,000, given for the purchase of land, and secured 
by a deed of trust executed by Leppard to W. L. Vaughn. The Wash- 
ington-Beaufort Land Company, of which the defendant Simmons was 
president, obtained an assignment of these eight notes-the note set out 
in the complaint, the sixth of the series, assigned by Paul, being then in 
possession of the plaintiff, who had no notice of the assignment before 
the alleged foreclosure. Default was made in the payment of the notes, 
and Simmons caused the land to be advertised for sale in the name of 
the trustee. Vaughn had no knowledge of the adrertisement; no knowl- 
edge of the sale at the time it was made. Simmons prepared a deed 
naming himself as grantee and Vaughn signed i t  under the circum- 
stances appearing in the fourth, fifth, and sixth findings of fact. 

The first question relates to the measure of the trustee's duty in fore- 
closing the deed of trust and con~eying the land. As the agent of the 
debtor and the creditors he was charged with the duty of fidelity as well 
as impartiality; of good faith and every requisite degree of diligence; 
of making due advertisement and giving due notice. When the sale was 
made, he was bound to inquire for the debts made payable out of the 
fund, though, said Chief Jus t i ce  R u f i n ,  it may have been enough to 
inquire for them according to the description giren in the deed. I f  
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through haste, imprudence, or want of diligence his conduct was such as 
to advance the interest of one person to the injury of another, he became 
personally liable to the injured party. Johmto?z v. E'mon, 38 N.  C., 
330; Allmand v. Russell, 40 N .  C., 183; Hinton v. Pritchard, 120 
N. C., 1. 

According to the facts as set forth by the referee, the trustee knew 
nothing of the advertisement or the foreclosure until some time after the 
sale had been made, and afterwards, at  a time when apparently he had 
occasion to doubt and reason to scrutinize the proceeding, he executed a 
deed to Simmons upon his bare representation that a forged note, which 
was wholly inoperative (C. S., 3003), was in fact the note held by the 
plaintiff. Waiving the question of bad faith, the facts exhibit a degree 
of negligence and want of prudence which fully justify the referee and 
the judge in their conclusions of law. 

It is insisted that the plaintiff, also, was negligent in declining to 
inform the trustee that he was the holder of the note, and that his laches 
should bar his recovery; but the plaintiff's silence did not relieve the 
trustee of exercising due diligence to ascertain the holders of the several 
negotiable notes which were secured by the deed of trust. Allmand v. 
Russell, supra. 

I t  is further contended by the defendant that the plaintiff can have no 
recovery against Vaughn until it is made to appear that Paul  cannot 
pay the note held by the plaintiff, and that the land cannot be resold. 
As to the sale, Vaughn's ratification of it hardly leaves him in a position 
to ask that it be reopened; and the referee's report shows that the plain- 
tiff mas a holder of the note in due course, and had it in.his possession 
at  the time of Paul's purported assignment. I t  is not easily perceived 
how Paul's assignment could adversely affect the plaintiff's title; and 
the plaintiff's right to bring suit on the collateral cannot be doubted. 
Bank v. Hill, 169 h'. C., 235. The real basis of the action, however, is 
the defendant's negligent failure to protect the plaintiti's interest; and 
as default has been made in the payment of the note, and there is no 
allegation in the answer and proof that the debt due the plaintiff by 
Paul  has been paid, we discover no sufficient reason for holding that t h e  
action cannot be maintained. Bank 2). Hill ,  supra; Bank v. Sorthcutt, 
169 h'. C., 219. 

The judgment is 
Affirmed. 
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J. G. HUGHES v. R. G. LASSITER Br COMPANY. 

(Filed 27 April, 1P27.) 

1. Roads and  Highwafs-State Highways-Detours-Safe Condition- 
Contracts-Signs. 

The statutory requirement that detours from the State highway where 
roads are  being constructed or repaired shall be kept reasonably safe for 
public travel and the place thereof marked with specific signs or barriers 
to notify the traveling public of the menace is mandatory, and where a 
contractor with the State Highway Commission has expressly agreed in 
his contract for a particular road to observe these statutory requirements, 
such contractor is liable in damages to one traveling on the public high- 
was, who was injured in having his car wrecked, as  the proximate cause 
of the contractor's negligence therein. 

2. Same-Evidence-Questions fo r  Jury-Nonsuit. 
Eridence held sufficient in this cause to take the iswe of defendant 

contractor's liability to the jury under its express provisions in his con- 
tract with the State Highway Commission, which tends to show that the 
defendant contractor was constructing a certain part of the State high- 
way where i t  crossed a dangerous place on a railroad track, and had not 
barricaded the highway a t  the detour or placed there the required signs, 
and that  the plaintiff driving his car using the detour indicated by the 
defendant's employee a t  the place, had carefully approached the railroad 
track to cross it ,  having safely passed there the morning of the same 
day, and the car was injured by a certain imperfection since occurring, 
and defendant's motion as  of nonsuit was properly denied. 

APPEAL b y  defendants f r o m  Midyette, J., and a jury, a t  October Term,  
1926, of R o ~ ~ s o n - .  K o  error .  

T h e  facts  i n  substance : 
T h e  defendants, Robert  G. Lassiter & Company,  h a d  a contract wi th  

the S t a t e  H i g h w a y  Commission to construct a hard-surfaced road be- 
tween Aberdeen and  Pinehurst ,  pa r t  of S t a t e  H i g h w a y  System Route  70. 
Plaintiff l i red a t  Park ton ,  a ~ d  on 9 December, 1925, about daylight,  
s tar ted i n  a seren-passenger Ruick  automobile, s i t t ing on t h e  f ron t  seat 
with h i s  nephew dr i r ing ,  a n  experienced automobile driver, and  two 
others, to  go to a r i l lage t h e  other  side of Albemarle, o n  business. T h e y  
came by  Raeford a n d  reached Aberdeen about 7 o'clock i n  t h e  morning, 
crossed t h e  rai l road and bridge and  came to crossroads-one leading t o  
t h e  left ( N o .  50)  and  one to the  r igh t  ( a  continuance of No.  70) ,  which 
they kept.  T h e y  saw n o  notice by barricade, detour  signs, o r  otherwise, 
t h a t  t h e  road was  closed t o  traffic. "At the  forks of t h e  road there was 
no barricade, we passed on through,  nothing there t o  tell7' t h a t  the  road 
was closed to t h e  public. S a w  no sign. T h e y  t rareled this  road some 
three miles t h e  other  side of Aberdeen and  drove u p  within 200 or  300 
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yards of a road machine in the road, concreting going on. They were 
directed-"a highway or construction man or employee instructed us to 
go the detour around the work. . . . When I stopped the car I received 
instructions to go back about 200 yards and detour. An employee of 
the force gave me that instruction. I didn't know that he was an 
employee. H e  drove up in a highway-colored car they used; got out of 
the car;  he saw us coming up and we stopped, and he pointed back about 
200 yards and told us to go around that way. We turned around as we 
were instructed, crossed over the railroad, turned down a wagon road 
about half a mile, and crossed back on a crossing where the traffic was 
crossing. . . . There were cars   as sing that way, and we followed the 
trail of the other cars." They came back about five o'clock in the even- 
ing the same route, and "On our return we undertook to cross the rail- 
road and make the same detour, and as our car rolled over the second 
track of the railroad, the wheel ruts were cut so deep in the sand, the 
wheels fell down and the bottom of the engine fell on the T-iron and 
broke the engine all to pieces. . . . Traffic during the day was so great 
over this crossing, the sand just cut deeper, I suppose, and holes between 
the crossties, no timbers or anything there to keep the wheels from fall- 
ing down between the ends of the crossties at all, and when my car 
rolled over into the hole between the ends of the crossties, the car didn't 
clear itself and dropped on the engine." I n  going up on the crossing 
they could not observe that the car would sink down in the sand. As 
they came back in the afternoon where the injury to the car occurred 
no instructions by signs whatever were given, only had what was given 
them that morning. Saw no detour signs in  Pinehurtgt as they came 
back. "I account for the damage to the car on account of the railroad 
crossing not being properly fixed. Apparently the crossing was a tempo- 
rary one. Several cars passed while we were there waiting to be pulled 
into Aberdeen." There were numerous cars and trucks going along the 
road. Some six or eight passed after they were wrecked. There was 
no protection against the T-iron, no boards or anything at  all. The 
automobile driver came up "easy on the track; he was as careful a driver 
as I ever saw." The construction job was started the latter part of May, 
1925; the work was being done the entire balance of the year. 

Plaintiff offered in evidence the contract between the State Highway 
Commission and the defendant Robert O.  Lassiter &. Company, particu- 
larly that part reading as follows: 

"19. Detours-Public Convenience and S a f e t y .  The contractor shall, 
at  his own expense, build and maintain in good condition such detours, 
including crossings over pavements, as in the opinion of the engineer 
may be necessary to properly care for all local traffic during the con- 
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struction, so f a r  as this project is  concerned, and he shall place such 
explicit instructions, or signs, that  the public may he properly informed 
as to such detours. 

"The State Highway Comn~ission shall maintain all detours for  
strictly through traffic. 

"When a detour is  used for both local and through traffic, the Sta te  
Highway Commission and the contractor shall jointly build and main- 
tain in good condition such detours, including crossings over pavements, 
and the entire expense for same shall be equally dirided between the said 
State Highway Commission and the contractor. 

"Section 20. B a r ~ i c a d e s ,  Danger and Detour Signs. The contractor 
shall provide, erect, maintain, illuminate, and finally remove all barri- 
cades, danger and detour signs necessary to properly protect and direct 
traffic. Projects closed to traffic shall be protected by suitable barricades 
and signs, as shown on the sheet of standards. A11 barricades and signs, 
including detour signs, shall be illuminated a t  night. The  contractor 
will be held responsible for all damage to the project due to failure of 
the signs and barricades to properly protect the work from traffic, pedes- 
trians, animals, and from all other sources, and whenever evidence of 
any such traffic is found upon the unaccepted work, the engineer will 
order that  the work, if in his opinion it is damaged, be immediately 
removed and replaced by the contractor without cost to the State High- 
way Commission." 

Defendants denied the material allegations of the plaintiff. Denied 
i t  was a detour road, and alleged that  it was for the teams, and used for 
construction purposes. That  suitable detours by the most practical 
routes were provided; that  signs, etc., were put u p  to properly inform 
the public. That  plaintiff was guilty of contributory negligence. 

A witness for defendants testified, in pa r t :  "Where the bunch of 
teams went along this place you couldn't call i t  a road, i t  was too bad. 
There was no detour road ~vhich  left a point about 200 yards from where 
the work was being done and went into the woods, crossed the railroad, 
and came back into the highway after  you passed the place where the 
work was being done. There was no road there supposed to be used by 
the public. W e  didn't maintain a road there;  we didn't mean for i t  to 
be there. There were tracks there, and we went through. I don't 
figure very many cars went through there. I can't say exactly how 
many. I could not give any idea how many;  there were some. I f  I 
could give you the right idea I would. There were some cars went 
through there. They didn't have any  business going through there." 
That  at Aberdeen, coming from Raeford, there was a small detour sign, 
three or four feet square, on a telephone pole in the fork of that  road 
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showing Route 50 out to Raleigh, "and then right down i n  where you 
hit that fork after you cross the bridge there was a big detour sign, six 
feet square. That fork was where one road goes to Pinehurst on 
Route 70, and the other road goes to Raleigh. Fork of the road right 
after crossing the bridge, and there was a detour sigr sitting in that 
fork; that is about 100 yards from where it is contended the plaintiff 
turned out on this road. This big detour sign was in Aherdeen; one was 
i n  Aberdeen, and right after crossing the bridge from Aberdeen. That 
is right about the limit. That is right at the fork of the road. There 
were big letters on that detour sign right up above; first thing said 
danger, road closed, under construction; the upper part of i t  was i n  red; 
then there was a black line pointing the way you detour. The arrow 
always points the way they want you to detour. Said something about 
under construction. The State Highway Commission put that sign 
there. I t  was right about three miles from the sign to the point where 
the car was wrecked. There were two signs in Pinehnrst, one as you 
come in where the old depot was moved from. So there was one in the 
fork there, and then on down at Sandhill Fair  Ground there was another 
road fork and detour sign there showing you to come by way of Southern 
Pines." Where the car was wrecked, ('it was not maintained at all as 
any sort of road. I t  was just made there; never maintained. That is  
the road our teams used to go in and out; never maintained any detour 
like that at all. The man that was directing Mr. Hugh13s through there 
was not any of our outfit; wasn't any of our outfit there. While we 
were working there, the State Highway Commission he.d inspectors on 
the job all the time." Another witness testified: "The State Highway 
Commission put up the detour signs absolutely for through traffic 
detour." 

Dickson McLean, H. E. Stacy, and C. W. Pridgem, Jr., for  plaintiff. 
Varsar, Lawramce, Proctor & McIntyre and Parham & Lassifer for  

defendants. 

CLARKSON, J. This is an action for actionable negligence, brought by 
plaintiff against the defendants, for damages to a Buick 7-passenger 
automobile. The usual issues were submitted to a jury, and found in 
favor of plaintiff, and damages awarded. 

The only question involved in this appeal is whether the court below 
committed error in  refusing to grant the defendant's motion for judg- 
ment as in case of nonsuit. C. S., 567. On a motion to nonsuit, the 
evidence is to be taken in the light most favorable to plaintiff, and he is 
entitled to the benefit of reasonable intendment upon the evidence, and 
every reasonable inference to be drawn therefrom. 
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Par t  of the State Highway Act, 3 C. S., 3846 (s) (Public Laws 1921, 
ch. 2, sec. ll), is as follows: "It shall be mandatory upon the State 
Highway Commission, its officers and employees, or any contractor or 
subcontractor employed by the said commission, to select, lay out, main- 
tain and keep in as good repair as possible suitable detours by the most 
practical route while said highways or roads are being improved or 
constructed, and i t  shall be mandatory upon the said Highway Commis- 
sion and its employees or contractors to place, or cause to be placed, 
explicit directions to the traveling public during repair of said highway 
or road under the process of construction. All expenses of laying out 
and maintaining said detours to be paid out of State Highway Fund." 

3 C. S., 3846 ( t )  makes it a misdemeanor for any one, after the State 
Highway is closed during construction or maintenance, to injure, etc., 
barriers, warning signs, etc. 

I t  will be noted that for the protection of the traveling public the 
statute makes it mandatory on both the State Highway Commission and 
the contractor while improving and constructing roads (1) to select, lay 
out, maintain, and keep in as good repair as possible suitable detours 
by the most practical route, (2 )  to place, or cause to be placed, explicit 
directions to the traveling public during repair of said highway or road 
under the process of construction. Recognizing this important duty for 
the protection of life, limb and property, the defendants entered into a 
contract with the State Highway Commission, and agreed to (1) "place 
such explicit instructions or signs that the public may be properly in- 
formed as to such detours," ( 2 )  "shall provide, erect, maintain, illumi- 
nate, and finally remove all barricades, danger signs necessary to prop- 
erly protect and direct traffic. All barricades and signs, iucluding 
detour signs, shall be illuminated at night." 

From the evidence of plaintiff, when on his journey traveling on 
Route 70, from Raeford, they entered dberdeen, saw no detour signs, and 
when they crossed the railroad and bridge in dberdeen, on said Route 70, 
they came to the forks in the road, one leading to the left (Route 50) and 
the other to the right (Route 70). I n  the language of the witness, "there 
mas no barricade, nothing there to tell." The door of the road, as it 
were, was wide open, inviting them, and they followed this road some 
three miles and was stopped by a man in a khaki colored car and used by 
the highway, and he pointed out the road to go, crossing the railroad. 
Cars were passing that way, aud the driver followed the trail of the cars. 
They came back the same way that evening, and the traffic during the 
day over the railroad was so great that the sand was cut deeper between 
the rails at  the place they had to cross over the railroad crossing. No 
timbers or anything on the crossing to keep the wheels of the automobile 



656 I N  T H E  S U P R E M E  COURT.  [ I93  

from falling down between the cross-ties. This condition could not be " 
observed in going 011 the track a i d  the t l r i ~ e r  "came up there easy on 
the track;  he was as careful a driver as I ever sa~i.." Thc, wheels sunk in 
and the engine to the auton~obile v a s  broken all to pieces. Some half 
dozen cars passed while they were x-aiting to be pulled in. 

We think the court below, under the facts and circunlstances of this 
case, correct i n  refusing to grant  a nonsuit. 

I n  the case of Canzpbell 2.. Boyd, S S  N .  C., p. 129, Boyd owned and 
operated a mill; he and others built a private road connecting two public 
roads. The  private road crossed two strean~s,  over which bridges were 
built. While this route was opened mainly for the convenience of Bog-d 
and his  associates, whose lands were traversed, i t  TTas also used as well 
by the public, with full  knowledge of Boyd and without objection from 
any one, in passing between the roads. The flooring to one of the bridges 
was sound, but the timbers underneath were in a rotten condition, know11 
to defendant. While plaintiff was crossing the bridge with h is  horse, i t  
broke and both were precipitated into the creek. Smi fh ,  C. J. ,  said, at 
p. 131-2, "The way was opened by the defendant and his associates, pri- 
marily, though, i t  was for his and their accommodation, yet permissively 
to the general trareling public. I t  has, in fact, been thus used, and 
known to the defendants to be thus used. with the acouiescence of him- 
self and the others, and under these circumstances it may fairly be 
assumed to be an  invitation to all, who ha re  occasion thus to use it,  
and hence a voluntary obligation is incurred to keep the bridges in a 
safe condition. so tha t  no detriment mav come to thi travelers.- . , . 
The law does not tolerate the presence over and along a way, in com- 
mon use, of structures apparently sound, but in fact ruinous, like man- 
traps, inviting travelers to needless disaster and injury. The  duty of 
reparation should rest on some one, and i t  can rest on none other but 
those who built and use the bridges, and impliedly a t  least invite the 
public to use them also. F o r  neglect of this duty they must abide the 
consequences." ~ l f u l h ~ l l a n d  v. Brownrigg, 2 Hawk., 349 ; Batts v. Tele- 
phone Co., 186 N .  C., p. 120;  Tl'illis e. S e w  Bern, 191 X. C., 507; 
Michaux v. Rocky X o u n f ,  ante, 550; Angel1 on Highways, 3 ed., 
p. 335. 20 R. C. L., p. 65, see. 57:  "If the owner or occupant has 
permitted persons generally to use or establish a way under such 
circumstances as to induce a belief that  i t  is  ~ u b l i ~ :  i n  character, 
he  owes to persons availing themselves thereof the duty due to those 
who come upon premises by invitation," citing Campbell case, supra. 

I n  King v. Douglas County et a?. (Neb.), 208 N. W .  Rep., p. 120: 
"Action to recover damages for the death of his  intes:ate by Ludlow 
King, as administrator of the estate of Emma Nancy King, deceased, 
against the county of Douglas and Allied Contractors, I:nc., for  failure 
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to properly construct and maintain a public highway extending east 
from Elkhorn, Sebraska,  and also for failure to establish and main- 
tain suitable barriers and warnings thereon." The  Court said: ('Even 
aside and apart  from the direction given her by the employees of the 
contractors to proceed by the dirt highway, the entrance thereto being 
unobstructed by barrier or sign, presenting the appearance of a gen- 
erally traveled public highwag in present use, and being within the 
confines of a long-established she had a right to assume that  i t  
v a s  reasonably safe for the accommodation of the public a t  large." 

I n  S f a r k  v. Lancaster ,  57 S. H., p. 88, it is  held (headnotes), "If a 
to~vn pcrmits a turn-out to exist from the traveled part  of i ts  highway 
to a private way, over adjoining land, n i t h  all the characteristic marks 
of a highway, it xiill be bound to keep such part  of the turn-out as is  
within the laid out limits of the lligh~vay in  suitable repair for  the 
travel usually passing orer it. 

' 'Thether or not such turn-out n a s  sufficient, whether its defective 
condition 11-as the prosinlate cause of an accident to a team, and 
whethcr the driver u a s  in the use of sufficient care, are all questions for 
the ju ry ;  and the e~ idence  tending to show the condition of the high- 
way, and that  the accident commenced at the point where the defect 
~ r a s  alleged to h a ~ e  existed, although the in jury  was received off the 
highway, the Court cannot say, as matter of law, that  there n.as nothing 
for the jury to consider." 

The statute made it the duty of both the State Highway Commission 
and the contractors, n h &  the public h ig l lmys  of the State are being 
i m p r o ~ c d  and constructed, to select, lay out, maintain and keep in as  
good repair as possible su i fab le  dc toz~rs  by the most practical route. The  
further duty of both to place or cause to be placed explicit  directions t o  
f h e  t r a d i n g  public.  

I t  is well settled in this jurisdiction that  all contracts subsequently 
made and entered into are interpreted in reference to the existing law 
pertinent to the subject. The  l ans  in force become a part  of the con- 
tract as if they were expressly incorporated. H o u s e  v. Parker ,  181  
N. C., p. 40;  Johnson  2%. Y a f e s ,  183 -\T. C., p. 24;  Douglas  v. Rhodes ,  
188 N. C., 585; R y a n  v. Reyno lds ,  190 K. C., p. 563; H u m p h r e y  v. 
S tephens ,  191  K. C., p. 101 ;  E l e c f r i c  Co.  v. Deposi t  Co., ibid., p. 653. 

This mandatory statute makes no distinction between local or through 
traffic. The  life, limb and property of one who travels through the 
State is  equally protected as one who lives in  the particular locality. 
I n  compliance with this positire legislation, the State Highway Com- 
mission required defendants, in its contract for improving the road, as 
it should do, to prolide, erect, maintain and illuminate (and finally 
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remove same) barricades, danger and detour signs, necessary t o  p ~ o p -  
e d y  protect and direct traffic. Defendants by contract assumed this 
vital and important duty to the traveling public. A t  the mouth, or 
forks of the road, and nowhere in the public highway that  was to be 
improved, the distance of some three miles, were there any barricades 
put up  to warn or stop t r a ~ e l e r s  on this public highway. F o r  them the 
door was wide open and they were invited to come in, and they went in. 
The only barricade was the road machine and concreting. When this 
was reached by plaintiff, a way over the railroad track was pointed out 
for plaintiff to detour by a man, where the work was going on, in  a 
khaki colored car, the kind used by the State Highway Commission or 
an  employee of defendants. 

This road, contended by plaintiff as a detour road, mas i n  plain view 
of all the agents and employees coimected with the work being done by 
the defendants, contractors. According to the evidence of plaintiff, it  
was being used constantly by the public with automobiles, trucks, etc. 
I t  crossed the railroad, a place made for the purpose, but no timbers or 
planks were placed to keep the wheels of automobiles or vehicles from 
falling down between the cross-ties. On plaintiff's return the evening 
after he crossed the railroad track in  the morning, the constant travel 
over the railroad crossing liad cut the sand deeper during the day. 
When he started over the crossing the autonlobile rolled over into and 
between the ends of the crossties. The  bottom of the engine fell on the 
T-iron and broke the engine all to pieces. The driver was careful and 
canlu up easy on the track. 

Under the general State law, as well as the express contract entered 
into by defendants with the State Highway Con~mission, i t  was the de- 
fendants' duty to use due or ordinary c u e  to keep the railroad crossing, 
under all the facts and circumstances of this case, in a reasonably safe 
condition. I t  was the duty of philitiff, before crossing the track, to use 
due or ordinary care. The court below, in  a careful charge, explained 
fully the law, urlescepted to, applicable to the facts. 111 regard to 
"The State IIighway Coinmission shall maintain all detours for strictly 
through traffic," set forth in  the contract, this does not affect this case. 
Vnder a mandatory statute and their contract, defendants owed a duty 
to the public which i t  cannot shirk and cast on another. We can find 

Ko error. 
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J. A. EUTCHINS v. BOARD O F  COMMISSIONERS O F  GRAXVILLE 
COUNTY. 

(Filed 27 Bpril, 19'7.) 

Rewards-Criminal Law-Offlcers-Sheriffs. 
I t  is within the power of the Legislature to enact a valid statute giv- 

ing a reward to those who arrest or cause to be arrested vilators of the 
criminal law, including officers who are paid for making the arrest in 
pursuit of their duties. 

AYPEAL by defendant from Nidyet te ,  J., at  February Term, 1927, of 
GRAXVILLE. Affirmed. 

Action to recover fees or rewards provided by statute, for  arrest of 
persons convicted of violations of the prohibition law. F rom judgment 
upon facts agreed, defendant appealed to the Supreme Court. 

R o y s t w  d Royster for plaint i f f .  
A. A .  Hicks,  Tt ' .  SI. EIiclis and B m m m i t f  d Taylor for defendants. 

PER CITRIAM. Chapter 318, Public-Local Laws 1925, is  entitled "An 
act regulating the payment of fees for the seizure of distilleries and the 
apprehension and conviction of violators of the prohibition laws in 
Granville County." This act was ratified on 6 March, 19.25, and 
became effective from and after said date. Section 2 of said act is a3 
follows : 

"For every person apprehended, arrested and found guilty of riolat- 
ing the prohibition law in Granville County, the board of commissioners 
shall pay the sum of twenty-fire dollars to the sheriff or other police 
officer apprehending and arresting such violator of the prohibition lams 
SO convicted." 

Plaintiff is now and was during the months of J u n e  and July,  1926, 
chirf of police of the town of Oxford, in Granville County. During said 
months lie apprehended and arrested ten persons, each of whom was 
charged with a violation of the prohibition laws of h'orth Carolina. 
Each of these persons mas thereafter convicted in a court of competent 
jurisdiction of a violation of said laws. Plaintiff has presented to de- 
fendant board of conlmissioners his claim against said board for $250. 
Said claim is made up of ten items, each for $25, the fee or reward pro- 
vided by statute for the arrest and apprehension of each of said persons. 
Defendant has declined to allow and pay said claim, contending that  
chapter 315, Public-Local Laws 1925, is  contrary to public policy and 
for that  reason unconstitutional. 
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Upon the facts agreed, the court was of opinion that  plaintifl is en- 
titled to recover of defendant the sum of two hundred and fifty dollars 
with interest, and rendered judgment accordingly. 

The validity of a statute enacted by the General Assembly, i n  the 
exercise of the police power, providing for the payment lout of public 
funds of a reward for the apprehension and arrest of a person charged 
with a violation of the criminal law of the State, cannot be successfully 
challenged. See C. S., 4554. Whether or not a sheriff 01- other police 
officer ;hose official duty i t  is to arrest such Derson and who receives 
compensation, by fees or otherwise for the performance o f  this official 
duty, shall also be entitled to a reward provided for by s t a x t e  is a mat- 
ter of policy to be determined by the General Assembly. See C. s . ,  4555. - - 
W e  are unable to perceive any ground upon whiEh th~. validity of 
chavter 318. Public-Local Laws 1925, can be successfullv attacked. 

The distinction between this statute and the statute inrolred in 
Tumey v. Oh io ,  decided by the Supreme Court of the IJnited States, 
7 March, 1927, 71 L. Ed., 508, is, we think, quite apparent. N o  fee or  
reward is allowed by this statute to an  officer exercising j ~ ~ d i c i a l  power. 
The  re~vard  is paid solely for the apprehension and arrest of a violator 
of the law. The officer to whom the reward is  payable is not required to  
procure the conviction of the person arrested by him. H e  is not even 
i-ecpired to produce e ~ ~ i d e n c e  upon which the accused person shall be 
convicted. The  reward is payable for the performance of a purely 
ministerial act only. We find no error. The  judgment is 

Affirmed. 

A. FISHELL AND HIS WIFE, LEAH H. FISHELL, v. JIAGGIE E. EVANS 
A N D  ELL.4 V. ET'A?;S, ~ ~ D ~ \ ~ I X I S ' ~ R A T H I C E S  O F  THE E S T ~ T E  O F  F. 0. 
FISHELL. 

(Filed 4 May, 1927.) 

Sctions-Bills and Notes-Parties-Joint Payees-Demurrer. 
I t  is necessary for all of the joint payees of a note to unite as parties 

plaintiff thereon, and where it properly appears to the court that they 
hare not done so, the maker's demurrer to the action for want of proper 
parties is good. 

Same-Limitation of Actions-Statutes-Parties-Amentlments-Hus- 
band and Wife. 

Where a note is made to the husband and his wife as joint payees, and 
the action thereon is brought by the husband alone, an amendment joining 
the wife as a party to the action (C. S., 547),  after the running of the 
statute of limitations is in effect the bringing of a new action, wliich 
also will be barred. C. S., 446, 511. 
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APPEAL by defendant from Oglesby, J., at Norember Term, 1926, of 
FORSYTH. Reversed. 

Action upon note begun in Forsyth County Court. From judgment 
rendered therein upon verdict of the jury, defendants appealed to the 
Superior Court of said county. 

Upon said appeal, defendants' assignments of error, based upon excep- 
tions taken during the trial in the county court, were not sustained. 
From judgment affirming the judgment of the county court, defendants 
appealed to the Supreme Court. 

I .  E. Carlyle and i2Ianly, Hendren & Womble for plainfiffs. 
Forrest G. Niles and A.  E. Holton for defendants. 

Con-KOR, J. On 8 June, 1592, F. 0. Fishell esecuted his promissory 
note in words and figures as follows : 

"One day after date I pronlise to pay to the order of J. A. Fishell and 
wife the sum of two hundred dollars ($200), for ~ a l u e  received, in the 
purchase of the Kimble place. This note, together ~ ~ i t h  all interest at 
the rate of 8 per cent, to be paid at or before my death, if not paid 
before. 

"This 8 June, 1892. Interest paid semiannually. 
"F. 0. FISHELL." 

F. 0. Fishell died on 25 October, 1920; defendants duly qualified as 
his administratrices on 1 November, 1920. 

Summons in an action entitled "J. A. Fishell T. Xaggie E. Evans 
et al., Administratrices of F. 0. Fishell" was issued on 23 January, 
1923 ; a duly verified complaint was filed in said action, in  which plain- 
tiff J. A. Fishell demanded judgment upon the note above described. 
Duly verified answer was filed by defendants on 23 February, 1923, in 
which they denied the execution of said note by F. 0. Fishell. 

Thereafter, on 5 January, 1924, Leah H. Fishell, wife of J. -1. Fishell, 
was, upon her own motion, made a party plaintiff in said action, the 
summons being amendpd by including her name therein. An amended 
complaint was thereupon filed on 22 April, 1925, in  which plaintiffs 
J. A. Fishell and his wife, Leah H. Fishell, allege that they are joint 
owners of said note, and demand judgment that they recover jointly of 
defendants the amount due thereon. Defendants in their answer to the 
amended complaint, among other defenses, plead the three-year statute of 
limitations in bar of plaintiff's recovery on said note. 

The second and third issues submitted to the jury upon the trial in 
Forsyth County Court are as follows : 

'(2. I s  the cause of action of the plaintiff J. 9. Fishell barred by the 
statute of limitations? Answer : 
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"3. I s  the cause of action of the plaintiff Leah H. Fishell barred by 
the statute of limitations ? Answer :" 

I n  apt time defendants requested the court to charge the jury as 
follows: "If you believe the testimony, you will answer t'le second and 
third issues 'Yes.' " The court refused to so charge, and defendants 
excepted. 

The court thereupon charged the jury as follows : "The court charges 
you, upon the record, that your answer to the second and third issues 
will be 'No.' " Defendants excepted to this charge. 

Defendants' assignments of error, based upon the foregoing exceptions, 
were not sustained upon their appeal to the Superior Court. I n  this 
defendants, upon their appeal to this Court, contend there was error. 

Plaintiffs J .  A. Fishell and Leah H. Fishell, his wife, are joint payees, 
and, as they allege in their complaint, joint owners of the note sued 
upon. Neither of them can, therefore, recover on said nots in an action 
in which he or she alone is plaintiff. "Where a bill or note is made 
payable to several persons, or is endorsed or assigned to several, they 
are joint holders and must sue jointly as such." 8 C. J., 846. I n  Sneed 
v. Mztchell, 2 N. C., 292, i t  is said: "The reason why a contract 
made with several persons jointly must be sued by all is because if 
they were to sue severally they could recover only their several pro- 
portions; no one could recover all to the exclusion of the others; and if 
each could recover only his proportion, then the defendant upon one 
contract would be subject to as many suits as there were persons with 
whom he made it. I f  one might sue alone, by the same reason, each of 
them might sue alone. All this mischief is avoided by one joint action 
brought by all." See Phmnix Assur. Co. v. Fristoe, 53 W. Va., 361, 
44 S. E., 253; also, Dotson v .  Skaggs (W. Va.), 87 S. E., 460; L. R. A,, 
1916 D, 761. 

The complaint filed by J. A. Fishell, in which he alone demanded 
judgment upon the note set out in the complaint, was ~~ubject  to de- 
murrer, for it appeared upon the face thereof that he waa not the real 
party in interest. C. S., 446; C. S., 511. The real partias in interest, 
to wit: J .  A. Fishell and his wife, Leah H. Fishell, did not become 
plaintiffs in the action to recover upon said note until 5 January, 1924, 
on which date Leah H. Fishell, by amendment to the summons, was made 
a party plaintiff with her husband, J. A. Fishell. Prior to said date, no 
action had been commenced by the real parties in interest on the note 
which stopped the running of the statute of limitations on the right of 
action which accrued at  the maturity of the note. The court had power 
to amend the summons by allowing the motion of Leah H. Fishell that 
she be made a party plaintiff. C. S., 547. But as the result of this 
amendment was to constitute a new action against defenda~~ts,  it did not 
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TRUST Co. ti. MOTOR Co. 

depr iw them of the right to plead the statute of limitations in  bar of 
recovery in  such action. Reynolds v. R. B., 136 S. C., 345; Goodwin v. 
Fe~t i l i zer  TT'orX-s, 123 3. C., 162; Sums a. Price, 121 N.  C., 392. F o r  
the purpose of the defense bascd upon such plea, this action was cum- 
menced on 5 January,  1924. As more than three years had then elapsed 
since the death of the maker of the note, on 25 October, 1920, the  action 
is  barred as against both plaintiffs, whether the action upon the note 
accrued a t  the death of the maker, as contended by plaintiffs, or one day 
after the date of the note, to wit, 9 June,  1892, as contended by defend- 
ants. I t  is  therefore immaterial, for the purpose of passing upon the 
above assignments of error, to decide when the note became due. I n  
any event, upon the facts appearing upon the record, the action is 
barred as to both plaintiffs. There was error i n  the refpsal of the judge 
of the Superior Court to sustain defendants' assignments of error based 
upon the exceptions as stated. These assignments of error should have 
been sustained and a new tr ial  ordered. 

I n  view of our decision, we do not deem it necessary to discuss or to 
decide other assignments of error relied upon by defendants upon their 
appeal to this Court. I t  is  manifest that  upon the uncontroverted 
facts plaintiffs' action is barred, and that  they are not entitled to recover 
in this action. The  judgment is 

Rerersed. 

COMMERCIAL INVESTMEKT TRUST r. ALBEMARLE MOTOR COM- 
PANY, STANLY BANK AND TRUST COMPANY, A N D  A. I?. HARRIS. 
TRUSTEE. 

(Filed 4 Xay, 19-37,) 

1. Sales---Conditional Sales-Chattel Mortgages-Registration-Liens- 
Mortgages. 

Where the vendor retains title upon a chattel sold and delivered for 
the payment of the balance of the purchase price to Be divested, and the 
property to become that of the purchaser upon his payment thereof a t  a 
time specified, it is a sale upon condition in the nature of a chattel mort- 
gage requiring registration in respect to its priority of lien over chattel 
mortgages subsequently given to others upon the same property and regis- 
tered in the proper county. C .  S., 3312. 

2. Same--Bills and Notes-Drafts-Order, Notify. 
Where a seller of automobiles under a contract retaining title until the 

balance of the purchase price shall have been paid, ships the goods to its 
own order, notify the consignee and attaches it to a draft on the gur- 
chaser for the initial payment, a bank lending the required amount to 
make this payment secured by a chattel mortgage duly registered on the 
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TRUST Cd. v. J~OTOR CO. 

machines with which the draft mas paid and delivery made by the car- 
rier to the consignee, upon presentation of the bill of lading, has priority 
of lien over that of the seller under his unregistered contract of sale. 

APPEAL by plaintiff from Stack, J., at February Term, 1927, of 
STANLY. N O  error. 

The plaintiff brought suit to recover two Jewett motor cars, alleged 
to have been held in  trust for the wlaintiff bv the Albcmarle Motor 
Company, and caused said cars to be seized under proceedings i n  claim 
and delivery. The  defendants denied the plaintiff's all~?gations, and 
pleaded a counterclaim, to which the plaintiff replied. A t  the tr ial  one 
issue was submitted to the iurv and answered: "What wail the value of " " 
the two automobiles at  the time they were seized by claim and delivery 
proceedings and sold by the plaintiffs? Answer: '$2,575.' " 

After the verdict was returned the parties agreed that the judge might 
find the remaining facts and render judgment. 

The cars were consigned to the shipper with direction to notify the 
Albemarle Motor Company. B t  the same time a draft  was drawn on 
this company, with bill of lading attached, for 20 per cent of the net 
invoice price and acceptances to be signed by the defendant company for 
the remaining 80 per cent. The dlbemarle Motor Company borrowed 
the 20 per cent from the Stanly Bank and Trust Company and executed 
its chattel mortgage on the cars to the defendant Harris, as trustee, to 
secure the debt. This mortgage was duly registered and the 20 per cent 
was paid and the acceptances ;ere turned over to the plaintiff. ~ w e n t y  
per cent of the invoice price and the charge for freight amounted to 
$714.42. The material part of the judgment is as follows: "The twenty 
per cent and freight having been advanced by the Stanly Bank and 
Trust Company for Cotton and Smith upon a chattel mortgage by said 
Cotton and Smith for the amount which was duly recorded, and the 
paper-writing in evidence by the plaintiff the court holds LO be nothing 
more than a retention of title contract that  should have been recorded as 
against the defendant bank, but which was not recorded u.ntil after the 
mortgage given by Cotton and Smith to the said bank had been regis- 
tered, the court is of the opinion, upon these facts and the e\ idence in the 
case, that the plaintiffs, as against Cotton and Smith, are  the ownere 
of the two automobiles seized, but subject to the rights of the defendant 
bank for the twenty per cent of the purchase price and freight fur-  
nished by them to Cotton and Smith, and, therefore, upon motion, the 
defendant bank will recover of the plaintiffs and the sureties on their 
undertaking the penal sum of $3,369.36, to be discharged upon payment 
to the defendant bank the sum of $714.42, with interest ihereon from 
1 October, 1923, until paid, and the cost of this action, to be taxed by 
the clerk." 

The plaintiffs excepted and appealed. 
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Bogle, Bogle & Morton for appellants. 
T.V. L. Mann and R. L. Smi th  d Son for appellees. 

ADAMS, J. The registration of the chattel mortgage antedates that  
of the contract between the plaintiff and the Xlbemarle Motor Company; 
if, therefore, the contract is a conditional sale of the cars, the chattel 
mortgage has priority, and the debt due the bank should be paid. C. S., 
3312; Obse~ver Co. e. Little, 175 N. C., 42. What, then, is the legal 
effect of the contract? 

I f  personal property is  delivered by one person to another under the 
terms of a contract whereby the latter is to acquire the retained title to 
the property upon the performance of a condition, such as the payment 
of the purchase price a t  a certain time, or i n  a designated manner, or by 
giving his note for the price, the transaction is a conditional sale. 
Whitlock v. Lumber Co., 145 N. C., 120; m'ilcox v. Cherry, 123 N.  C., 
79; Barringfon e. Skinner, 117 N. C., 47; Frick v. Hilliard, 95 N .  C., 
117; Vasser v. Buxton, 86 N.  C., 335; Clayton v. Hester, 80 N .  C., 275; 
Parris v. Roberts, 34 N .  C., 268; Ellison v.  Jones, 26 N .  C., 48. I f  
treated as a bailment, a conditional sale is a bailment with the right i n  
the hailee to become the owner of the property upon performance of the 
condition. The contract, when subjected to  the test of these decisions, 
i s  a sale with title retained-a conditional sale; i t  refers to the cars as 
"purchased" by the motor company; to the payment of 20 per cent of the 
price; to acceptances given by the company, and to the intention of the 
parties to preserve the seller's title until the acceptances and any other 
indebtedness due by the company were fully paid. This  is  much more 
than a bare contract of agency. There is 

N o  error. 

1. Deeds and Conveyances-Title-Betterments. 
Where one is in lawful posse~sion of lands under an apparent right to 

demand title from the owner, and places improrements thereon, u I m  
eviction, if he claim betterments, he must account for rents. 

2. Sctions-Issues-Parties-Appeal and Error. 
Where the defendant has been in possession of plaintiff's lands claim- 

ing under a grantor who liad no title, and who was not a party to the 
action, issues as to contracts, or agreements 111ade between the plaintiff 
and the grantor of defendant respecting the title that had not been cnn- 
veyed, are erroiieously submitted to the jury. 
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APPEAL by plaintiffs from B o n d ,  J., at November Term, 1926, of 
WAKE. 

Civil action for rent, tried upon the following issues: 
"1. I s  the defendant K. P. Hill  in possession of the land described in 

the complaint under a contract for sale from the Wombles, as alleged in 
tho answer ? Answer : 'Yes.' 

"2. I f  so, was said contract broken and breached by the Wombles, the 
owners of the land, through no fault of the defendant K. P. Hill! 
Answer : 'Yes.' 

"3. What is a reasonable rent for said land during the year 19262 
Answer : ($125.' 

"4. What amount, if any, is the defendant K. P. Hd1 entitled to 
recover as damages on account of said breach of contract for sale of said 
lands? Answer : 'Kone.' 

"5. I s  the defendant K. P. Hill  in possession of said land under a 
rental contract, as alleged in the con~plaint ? Answer: 'No.' 

"6. If so, what amount, if any, is the plaintiff T. D. Parish entitled 
to recover of the defendant I<. P. Hill  for the rent of said lands during 
the year 1926 1 Answer : 'None.' 

"7.  What amount, if any, is the defendant K. P. Hill entitled to 
recover on his counterclaims, as set forth in the answer, as against T. D. 
Parish ? Answer : (None.' " 

From a judgment on the verdict permitting the defendants to remain 
on the land during the balance of the year 1926, without paying any rent 
therefor, and to remove the crops, the plaintiffs appeal, assigning errors. 

B a r t  M. Gatl ing for plaintif fs.  . 
T h o m a s  W .  Rufin for defendants .  

STACY, C. J. The determinative facts bearing on the questions pre- 
sented are as follows : 

1. During the latter part of February, 1926, J. J. Womble and wife, 
Meta Ellen Womble, who were at  that time the owners of the land de- 
scribed in the complaint, the rent for which is now in dispute, agreed 
to exchange said land for certain lands near Cary, owned by K. P. Hill. 

2. Womble and wife duly executed a deed for their land and placed the 
same in escrow to be delivered only upon condition that Hill should 
convey, by good and sufficient deed, his lands in Cary to Meta Ellen 
Womble. 

3. The Wombles thereupon put Hill  in possession of their land, the 
land described in the complaint, and Hill put the Wombles in possession 
of his Cary lands. 



N. C.] SPRING TERM, 1927. 667 

4. Hill never executed deed for his Cary lands, because, as he says, in 
August, 1926, a judgment for $450 was docketed against Womble and 
wife, which became a lien upon the land described in the complaint. 

5 .  On 4 October, 1926, the land described in the complaint was sold 
by the Wombles to the plaintiffs T.  D. Parish and wife for a valuable 
eonsidcration, and with the understanding that said grantees mould be 
entitled to collect rent for the year 1926. 

I t  vias admitted on the trial that the plaintiffs are the owners of said 
land under this deed, but Hill and his tenants, defendants herein, con- 
tend that they are entitled to remove their crops, uithout paying any 
rent for the year 1926, and to be compensated for improvements or bet- 
terments placed thereon. 

I t  is the position of the plaintiffs that they are entitled, as a matter 
of right, to recover of the defendants a fair sum as rent for said laud 
during the year 1926, less a reasonable amount for any permanent 
improvements or betterments placed thereon by the defendant K. P. Hill  
while he was in possession of same. 

Issues were tendered, based on this T-iew of the case, ~ ~ h i c h  the court 
declined to submit, and exception was duly entered to the issues sub- 
mitted to the jury. 

We think the view advanced by the plaintiffs is the correct one, and 
that the case has been tried on an erroneous theory. Pass v. Brooks, 
125 N. C., 129; 8. c., on rehearing, 1 2 7  S. C., 119; Stin.son v. S n ~ e d ,  163 
S. W. (Tex.), 989; Goodloe v. M700d.s, 80 S. E. (Va.), 109. "As the 
defmdant claims betterments, he must account for rentn-Furches, C. J., 
in Bond v. Wilson, 129 N. C., 325. 

The fourth issue would seem to have no place in the present action, 
the Wombles not being parties, and this, no doubt, was confusing to the 
jury. Furthermore, we find no evidence on the record sufficient to 
support the answer to the second issue. Hill admits in his own testi- 
mony that from February to 26 August he neglected, without cause, to 
execute deed to his Cary lands, which he had agreed to do. 

I t  seems apparent that the jury simply compromised the case, or arbi- 
trated it, without consent of the parties that it might be settled in this 
way. 

Let the cause be remanded, to the end that further proceedings may 
be had as the law directs, and the rights of the ~ a r t i e s  require. 

New trial. 
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STATE v. LESTER MIJLL. 

(Filed 4 May, 1927.) 

Intoxicating Liquor--Possession at Home of Accused-Statutes. 
The mere possession of spirituous liquor in the home for the use of the 

owner, his family and their guests on the premises in the absence of a 
count in the indictment charging that it was for prohibited purposes, is 
not made unlawful by our prohibition statutes. C .  S., 34:Ll et a!. 

APPEAL by defendant from Finley, J., at January C'riminal Term, 
1927. of GASTOX. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant, in eight sepsrate counts, with riolations of the prohibition laws, on 
16 January, 192'7, as follows : 

1. Manufacturing intoxicating liquors. C. S., 3367 and 3411 (b). 
2. Receiving spirituous or vinous liquors or intoxicating bitters during 

the space of fifteen consecutive days, in a quantity or quantities totaling 
more than one quart. C. S., 3386. 

3. Transporting intoxicating liquors. C. S., 3411 (b).  
4. Having and keeping in possession spirituous or vinms liquors for 

the purpose of sale. C. S., 3379 and 3411 (b) .  
5. Selling intoxicating liquors for gain. C. S., 3378 and 3411 (b) .  
6. Delivering, furnishing, purchasing, or possessing intoxicating 

liquors. C. S., 3411 (b) .  
7 .  Possessing for sale utensils, paraphernalia, etc., intended for use 

in the unlawful manufacture of intoxicating liquors. C. S., 3411 (d).  
8. Receiving spirituous or intoxicating liquors. 
The evidence on behalf of the State-there mas none offered by the 

defendant-tends to show that on Sunday, 16 January, 1927, four 
officers went to the home of the defendant in Gaston County with a 
proper search  arrant to search his dwelling-house and premises for 
intoxicating liquor. They found a pint bottle in  the kitchen, or cook 
room, on a shelf, about two-thirds full of liquor. A woman living in 
the house with the defendant said the bottle belonged tc her. I t  does 
not appear in the eridence who this woman was, or in w h , ~ t  capacity she 
was there. The defendant was present when the search was made. The 
officers left without making any arrest, but returned about nine-thirty or 
ten o'clock that night a'nd took the defendant into custody 

During the summer previous to this, the officers had found thirty-five 
pints of liquor in the woods about 250 yards from the filling station 
operated by the defendant, which is some distance from his house, but 
they did not charge him with having it, as they could not connect him 
with it, or prove that it was his. 
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Verdict : "Guilty of receiving and possessing." 
Judgment : Imprisonment in  the common jail of Gaston County for a 

period of two years, and assigned to work upon the public roads of said 
county. 

Defendant appeals, assigning errors. 

Attorney-General Brummit and Assistant Attorney-Qeneral Sash  for 
the State. 

A. A. Tarlfon for defendant. 

STACY, C. J., after stating the case: The fact situation, out of which 
the law of this case arises, especially when viewed in  the light of the 
rerdict, is different from any heretofore presented for our consideration. 

T h e  eighth count in the bill of indictment is  bad, and may be disre- 
garded. I t  was said in  S. zl. Ilam,mond, 188 N .  C.,  602, that  the mere 
receipt of liquor, i n  one's home, for a lawful purpose, is not forbidden 
by any proper construction of the statute. The  word "receive" is 
nowhere used in the statute; hence, the verdict on the eighth count is 
apparently without warrant  of law. 

The mere possession of intoxicating liquor a t  any place, whether i n  
one's private d ~ ~ e l l i n g  or elsewhere, is made by the statute "prima facie 
eridence that  such liquor is kept for the purpose of being sold, bartered, 
exchanged, given away, furnished, or otherwise disposed of, in violation 
of the prorisions of this act." C. S., 3411 ( j )  ; 8. r .  Hammond, supra: 
8. 7,. Xeyers, 190 N.  C., 239. The statute further prorides: "But i t  
shall not be unlawful to possess liquor in one's private dwelling while 
the same is occupied and used by him as his dwelling only, provided 
such liquor is for use only for the personal consumption of the on-ner 
thereof, and his  family residing in  such dwelling, and of his bona fide 
guests when entertained by him therein." 

Here  the jury has acquitted the defendant on the fourth count, in 
which he was charged with having in  his possession spirituous liquors 
for the purpose of sale, and he i s  not charged with having i t  i n  his 
possession for the purpose of giving i t  away, or othermise disposing of 
it,  i n  violation of the provisions of the Turlington Act. Chapter 1, 
Public Laws 1923. 

We are, $herefore, face to face with the question as  to whether the 
mere possession in one's home of two-thirds of a pint  of liquor i s  unlaw- 
fa1 when there is neither finding nor allegation that  such possession is  
for a purpose condemned by the statute. 

We agree with the learned Assistant Attorney-General, Mr. Nash, that  
on the record as ~resented ,  the conviction in the instant case cannot be 
sustained. The  jury has found that  the liquor in question was not kept 
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by the defendant for the purpose of sale, and there is no charge in the 
bill of indictment that it was kept for the purpose of being "given away, 
or otherwise disposed of." Hence, if i t  be lawful to possess liquor in  
one's private dwelling, occupied only as such, for the personal consump- 
tion of the owner, his family and bona fide guests when entertained 
therein, we apprehend the failure so to use the liquor, thus kept, in one's 
home, would not make its possession therein unlawful, unless, in addi- 
tion, such liquor were kept there for some purpose conclemned by the 
statute, with which the present defendant has either been acquitted or 
not indicted. 

Furthermore, if the statement of the woman in the house, who does 
not appear to have been the defendant's wife, agent or servant, is to be 
believed, it would appear that the bottle was not in the actual or con- 
structire possession of the defendant. There was no e~idence of any 
possession outside of the defendant's private dwelling, a!3 was the case 
in S. v. Baldwin, ante, 566, S. 2%. Sigmon, 190 N. C., 684, S. v. Aleyers, 
ibid., 239,  S. 21. ilIcAllister, 157 K. C., 400, and the jury has not found 
that the defendant had the liquor in his home for any purpose condemned 
by the statute. 

We are, therefore, of opinion that, on the record, the defendant is 
entitled to be discharged. 

Reversed. 

SHELTON v. SOUTHERN RAILWAY COMPAK'Y. 

(Filed 4 May, 1927.) 

1. Negligence-Evidence-Subsequent Changes Made a t  Place--Bppeal 
and Error. 

Where the condition of a railroad track in an action a,:ainst the com- 
pany to recover damages for an alleged negligent injury is a material 
element of the negligence relied on by the plaintiff, evidence is incompe- 
tent upon that issue alone, which tends to show that soon after the occur- 
rence complained of the defendant caused the place to be fixed so as to 
avoid like consequences in the future. 

2. SameIndependent Changes. 
Where the evidence of subsequent repair of conditions as; showing negli- 

gence of defendant is relied on, if competent it must he shown by the 
plaintiff to have been made by the defendant and not by an independent 
agency for its own purposes. 

3. Evidence - Appeal and Error - Objections and Exceptions - Cross- 
Examination-Waiver. 

Where testimony of a witness has been erroneously admitted by the 
court to be introduced at the trial after the appellant had duly and 
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properly excepted thereto, upon cross-esamination he may question the 
same witness upon the subject-matter of his exception without waiving 
any of his rights on appeal. 

CIVIL ACTION, tried in the county court of ROCKINOHAM, at  September 
Term, 1926. 

The  evidence of plaintiff tended to  show that  on the night of 10 Octo- 
ber, 1925, plaintiff left Reidsville i n  a Ford touring car, going in  the 
direction of Greensboro, and arrived a t  the H a w  River crossing between 
seven and eight o'clock; that  he  saw a train upon the track of the de- 
fendant about sixty or one hundred yards, going north, and stopped his 
car and waited until this train had passed the crossing. After the train 
had passed the lights on the crossing went out, and the plaintiff started 
across the track of the defendant. 

The  plaintiff testified: "Before going on the crossing after the north- 
bound train had ~ a s s e d .  I looked toward Greensboro and towards Reids- 
ville for an  approaching train and did not see any, looked a t  the lights, 
where the lights are supposed to be, and i t  was dark, and I started 
across. . . . The  train did not blow its whistle nor ring any bell before " " 
approaching this crossing. When I came to myself I had a severe head- 
ache, I was aching all over, my  neck was swollen up." 

Witness for plaintiff crossed the track a t  this public crossing just 
ahead of the plaintiff, and testified that  when the fore wheels of his car 
were on the Gack the headlights of the southbound train shone in  the - 
side of his ca r ;  that  thereupon the engineer of defendant's t rain blew 
three quick blasts, and witness hurried across; that  almost immediately 

the danger signal from the engine witness heard the crash of 
the impact of the train and plaintiff's car. There was evidence that  the 
train was running about sixty miles an  hour, and that  no whistle was 
blown and no bell rung, and no warning of any kind given of the ap- 
proach of said train prior to the danger signal immediately before the 

Issues of negligence, contributory negligence, and damages were an- 
swered in favor of the plaintiff. The  defendant appealed to the judge 
of the Superior Court upon the exceptions and assignments of error duly 
taken a t  the trial. The  appeal mas heard a t  the February Term, 1927, 
by IIarding, J., who overruled all of defendant's exceptions and affirmed 
the judgment of the county court. Whereupon the defendant appealed. 

Glidewell, Dunn & Gwyn for plaintiff. 
Ivie, Trotter & Johmton for defendant. 

BROQDEK, J. Plaintiff alleged "that in addition to the failure of 
defendant to blow his whistle and to ring his bell and otherwise give the 
plaintiff the proper necessary warning, the defendant maintained an  
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embankment upon its right of way, as hereinbefore described, which 
extended within a short distance of said crossing, which said embank- 
ment obstructed the view of plaintiff and prevented him from seeing 
said train until same had approached him within a short distance of said 
crossing, and until plaintiff had proceeded to cross said track; that the 
defendant failed to provide a proper electric signal or gong at  said 
crossing, in  that  the red signal light was not shining or burning, and 
thereby the plaintiff was not warned of the approach of said train." 

The defendant denied the foregoing allegations. 
h witness for plaintiff was asked: "(Q.) I will as,k you to state 

whether or not the embankment which was there a t  the time of this 
wreck is there a t  the present time. (A) No, sir. (Q.) Please state 
what has happened to i t  since the time of the wreck. (h.) I t  has been 
mored away. (Q.) How long after the wreck was it before i t  was 
m o ~ e d ?  (A) I don't recall exactly, but I do recall t dk ing  with the 
people who mere doing the work. (Q.) Over how much distance, or 
about how much of that  bank mas cut down or moved<' (A.) I don't 
know esactly, but i t  was something like 150 feet of i t ;  something in  the 
neighborhood of that." 

To all of these questions, except the first, the defendant objected. The 
trial judge admitted the evidence, and the defendant excepted. 

Another witness for plaintiff was permitted to answer the following 
questions orer the objection of defendant : 

("Q.) Describe the condition of that  embankment, or where the em- 
baiikment was, and describc what you saw. (A) I didil't see it moved. 
(Q.) State what you did see. (A) From appearances, i t  is new soil 
there, and the places along the edge of the cut where the cut goes down 
in the railroad there is a little embankment down to the bottom of the 
cut, and I saw a plow point and another piwe of machinery there, and 
i t  had practically no vegetation on i t ;  you can see i t  is new soil. (Q.) 
Over what distance did that  condition extend in  feet, parallel with the 
railroad? (A.) 172 feet." 

This evidence was not admitted in connection with a description of 
conditions existing a t  the time of the injury, or for the purpose of 
identifying the crossing where the injury occurred. I t  would seem 
apparent that  the sole object of the testimony mas to show changes made 
by the defendant near the crossing after the injury had occurred. The 
legal question raised, therefore, is, under what circums1,ances may eri-  
dence be offered to show changes, subsequent to the injury, made upon 
or near the premises where the injury occurred, or in the instrumen- 
tality causing the injury ? 

I n  Lozuc c. Ellioff, 109 N. C., 581, the Court said:  "While we do not 
say that there may not be peculiar cases in which such testimony may be 



N. C.] SPRING TERM, 1927. 673 

relevant, we are entirely satisfied with the above reasoning as applicable 
to the facts of the present case. The  testimony was improper, and 
probably had a very important influence with the jury  in  making u p  
their verdict." 

I n  Ailcen v. Mfg. Co., 146 N. C., 324, Connor, J., delivering the 
opinion, said:  ('We are  constrained, however, i n  view of the decisions 
of this Court, and the almost uniform opinion of text writers based upon 
the decisions of other courts, to order a new trial, by reason of the error 
committed in admitting the evidence of the change made in the platform 
after the in jury  was sustained by plaintiff." 

I n  ilfcXiZlan v. R. R., 172 N. C., 854, i t  is held: "The subsequent 
changes in signals or  warnings for additional safety were properly ex, 
eluded under the circumstances as  proof of negligence. Precautions 
against the future cannot be considered as an  admission of actionable 
negligence in  the past." The  opinion of the Court approved the state- 
ment of Baron Bramwell as follows: "People do not furnish evidence 
against themselves simply by adopting a new plan in  order to prevent 
the recurrence of an  accident. I think that  a proposition to the contrary 
mould be barbarous. I t  would be, as I have often had occasion to tell 
juries, to hold that, because the world gets wiser as i t  gets older, there- 
fore i t  was foolish before." The Court, in its opinion, quotes R. R. v. 
Hawthorne, 144 E. S., 202 (36 L. Ed., 405), as follows: "Upon this 
question there has been some difference of opinion in the courts of the 
several states. But  it is now settled, upon much consideration, by the 
decisions of the<highest courts of most of the states in which the question 
has arisen that  the evidence is  incompetent, because the taking of such 
precautions against the future is not to be construed as 'an admission 
of responsibility for the past, has no legitimate tendency to prove that  
the defendant had been negligent before the accident happened, and is 
calculated to distract the minds of the jury from the real issue, and to 
create a prejudice against the defendant." 

The general rule, established by the overwhelming weight of authority, 
is that  evidence of such subsequent changes is not admissible to show 
negligence, nor as  an  admission of negligence. There are, however, 
certain clearly established exceptions to the general rule within which 
such evidence is  competent. These esceptions may be classified as 
follows : 

(1) Where such evidence tends to show ownership or control of the 
place where the injury occurs, where such ownership or control is  con- 
troverted; (2)  when the question in  controversy is as to whose duty i t  
was to make repairs; ( 3 )  to contradict a witness; (4)  to show that  the 
in jury  n-as brought about i n  the manner alleged; (5) to show existing 
conditions under certain circumstances a t  the time of the injury. Xyers 



674 I N  T H E  S U P R E M E  COURT. [I93 

v. Lumber Co., 120 3. C., 252; l3levin.s v. C o f f o n  Mills, 150 N .  C., 493; 
Tise r .  T l tomas~~i l lc ,  151 S. C., 281; Pearson v. Clay Co., 162 N .  C., 
224; noggs v.  Jlitling Co., 162 S. C., 393; NciUillan v. 12. R., I72 K. C., 
853; J 1 1 w  1 ) .  Notor  Co., 175 x. C., 466; Farrall v. Garage Co., 179 
N. C., 380; Lrr?ffortl c. Lumber Co., 183 N .  C., 614. 

Tlie tc~stinioi~y aclniittcd by the tr ial  court i n  this case does not fall 
within ally of tlie exceptions. While the defendant entered general 
denial to all of the allegations in  paragraph twelve of the complaint, 
tlicw was I I O  evidence offered by i t  deiiying tlie existerict of the embank- 
rlicnt some tlistanrc from the crossing at the time of the ~ n j u r y .  So that  
thtl existing conditions, with respect to the embankmel~t, prevailing at 
the time plaintiff was struck by the train were not i n  controversy, and 
this is the only possible exception to the general rule under which the 
testimony objected to could be classified. Moreover, tllere was no evi- 
dence that  the e~nbankmcnt near the crossing was cut down by the - 
defendant, or by its direction and approval. Indeed, the undisputed 
testimony was to the efleet that any dir t  that  had been removed there- 
from was moved by the Highway Commission. 

The   lain in tiff, however, contends that, even if the evidence was incom- 
petent, in the first instance, the defendant lost the benefit of its excep- 
tion by virtue of the fact that  on cross-examination of one of plaintiff's 
TI-itnes-ses the following testimony was elicited: "There has been a whole 
lot of road work done in the last year, and they used metal machinery. 
Of my o ~ v n  knowledge, I do not know that  there has ever been any work 
done tlicrc, cutting down a bank, or how much was cut down." And 
further, that  witness for the defendant testified: "The railroad has 
never inored any dirt off this fill since 10 October, 1924. . . . The State 
Highway people arc the only people I know anything about getting any 
dirt.'' . . . 

I t  is thoroughly established in this State that  if incompetent evidence 
is adnlittcd over objectiolr, but the same evidence has theretofore or 
thereafter been gireii in other parts of the examinatiori without objec- 
tion, tlie benefit of tlie exception is ordinarily lost. Smr'th v. R. R., 163 
S. C., 143; Ti l l e f f  c. R. R., 166 S. C., 515; Beaver v. F2tter, 176 N. C., 
334; JIamhall z>. Tel.  Co., 181 S. C., 410. 

Tlio principle of law relied upon by the plaintiff is thus stated in the 
headnote of Hamil'fon 1'. Lumber Co., 160 N. C., 47:  "The erroneous 
admission of evidence on direct examination is  held not 1 o be prejudicial 
when it appears that  on cross-examination the witness was asked sub- 
stantially the same question and gave substantially the same answer." 

This  rule is sound and ~vlloleso~ne, and tends to confine the inquiry to 
the points i11 issue, and obviate prolix and needless questioning of a 
witness, and endless repetition of testimol~y; but when a trial judge 



N. C.] S F R I N G  T E R M ,  1927. 675 

admits evidence over objection, i t  thereupon becomes proper evidence to 
be considered by the jury so f a r  as the particular tr ial  in the Superior 
Court i s  concerned, arid the rule does not mean that  the adverse party 
may not, on cross-examination, explain the evidence or destroy its pro- 
bative value, or even contradict i t  with other evidence, upon peril of 
losing the benefit of his exception. 

"The right to ha re  an opportunity for a fa i r  and full cross-examina- 
tion of a uitness upon every phase of his examination-in-chief is an  
absolute right, and not a mere privilege. Cross-esamination 'beats and 
boults out the truth much better than when the witness only delivers a 
formal series of his knowledge without being interrogated.' " Varsrr,  J., 
in J l z l l i ng  Co. v. l i ighway ('ommission, 190 N. C., 692, citing authori- 
ties. That  this interpretation of the rule is i n  accord with the greater 
weight of authority will appear from a n  examination of decisions upon 
the subject in other jurisdictions. 

I n  Hank v .  Xidd l e fon ,  201 Pac., 68.3 (Montana),  i t  appeared that  
defendant's witness, on direct esan~ination,  related a conversation with 
a person who was not a witness in the case or party to the suit. Plain- 
tiff objected to the co~~versa t ion  oil the ground that  it was hearsay. The  
objection was overruled, and a n  exception duly noted. On cross- 
examirlation the corirersation was repeated. Plaintiff assigned error in 
the ruling of the court admitting the testirnony. The defendant con- 
tended that  since the plaintiff had cross-examined the witness and elicited 
a repetition of the testimony objected to, the error, if any, was thereby 
cured or waived. Tlic Court says: "We liare carefully analyzed the 
cases cited by defenclants, arid find that, n l d e  they state the rule of 
curing error by cross-examination, yet from the facts and circumstances 
of each case it is plainly evident that  they are in no sense applicable to 
the point as it is  involved here." I n  Barker c. R. R., 126 Mo., 143, the 
Court sa id :  ' T o r  can it matter, in the result, that  the defendant's 
counsel, on cross-examination, askd the witness to repeat his  account of 
the interview with the conductor. That  course did not amount to a 
xaiver of the right to urge the exception already saved to the ruling of 
the court ill admitting the interview. Counsel might properly conform 
to that  ruling for the purposes of the trial, nitliout thereby n-aiving the 
right to review the admission of incompetent eridence that  had come in, 
orer  his objection. After that  evidence was before the jury, he might 
the11 cornbat it or nieet it, as best he might, without waiving the excep- 
tion already taken." I n  Jlarsh c. Snyder, 14 Keb., 237 (15 N. W., 
341), the Court said:  "Where a n  esception is  duly taken to the admis- 
sion of illegal testimony, it is not waived by mere cross-examination of 
the witness respecting it." I n  Cathey v. R. R., 104 Tex., 39, 33 L. R. A. 
(S. S.), 103, the Tesas Court said:  "There are cases holding that  
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objections to testimony are waived when the objecting party on cross- 
examination subsequently goes into the same matter, hut this is clearly 
against the weight of authority. I t  would indeed be a strange doctrine, 
and a rule utterly destructive of the right and all the benefits of cross- 
examination to hbld a litigant to have waived his objection to improper 
testimony because, by further inquiry, he sought on cross-examination 
to break the force or demonstrate the untruthfulnasa of the evidence 
given in chief, in the event, as would most usually occur, that the witness 
should on his cross-examination r e ~ e a t  or restate some or all of his 
evidence given on his direct examination." 

I n  Bank v. Kelly, 152 N .  W., 125 (North Dakotst), the defendant 
introduced testimony to the effect that the cashier of the plaintiff bank 
had agreed that the defendant would not be required to pay  the note. 
Plaintiff objected and excepted to the admission of thic testimony. The 
defendant insisted that the plaintiff was estopped to claim the benefit 
of his exception for the reason that he had cross-examined about the 
same matter. The Court said: "It is true that there are cases holding 

u 

that objections to testimony are waived when the ot~jecting party on 
cross-examination subsequently goes into the same mati,er, but we do not 
believe that these holdings are sound in principle, and they are clearly 
contrary to the weight of authority. . . . We are satisfied that the plain- 
tiff did not waive the erroneous admission of evidence over its obiection 
by cross-examining the witness on the same subject; bnt that it had the 
right to attempt to destroy its harmful effect by cram-examination, if 
possible." 

I n  Electric Co. v. Corbin, 72 Atlantic (Md.), p. 610, the Court said: 
"When testimony has been admitted and an exception noted, counsel 
may deem i t  necessary to cross-examine the witness on the subject; and, 
i f  it is simply a cross-examination, he ought not to be deprived of his 
exception: Provided, the record shows he does not intend thereby to 
waive it, and that ought to be inferred when it is strictly cross-examirla- 
tion. There is perhaps some confusion ill the cases on this subject, but 
the rule ought not to be carried to the extent of placi lg an attorney in 
the position that he must either waive his exception cr permit the evi- 
dence in chief to stand without cross-examination." 

The Indiana Court, in Washington, etc., Co. v. McCwmick, 49 N .  E., 
1086, held: "After the court had held, over the appellant's objection, 
that the evidence was competent, and had permitted zppellee, who had 
the burden, to introduce such evidence to maintain his case, appellant, 
in seeking to overcome the case made by appellee, could follow the theory 
laid down by the court without impliedly admitting the court's theory 
to be right, and without waiving his right to question the court's action." 

The California Court, in Jameson v. Tully, 173 Pac., 577, said: "The 
respondent does not, in fact, attempt to justify the admission in  evidence 
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of these written and oral statements of the wife, implicating the defend- 
ant in her transgression, except upon the utterly untenable ground that 
the defendant, having, after the admission in evidence of the plaintiff's 
testimony as to these matters over his objection, ,undertaken to cross- 
examine the plaintiff thereon, in so doing waived his objection to their 
admissibility and his right on appeal to complain of the court's error in  
their admission. The authorities cited by counsel for the respondent in 
support of this contention do not sustain it. The cases cited all refer 
to the later introduction by the objecting party of independent evidence 
to the same point and effect as that to which the evidence objected to 
related. By the presentation on his own part of such independent proofs 
the objecting party, of course, waives his objection and point upon ap- 
peal; not so, however, when the objecting party undertakes to exercise 
his right to cross-examine a witness as to statements to which he has 
erroneously been permitted to testify. Were i t  otherwise, one of the 
main functions of cross-examination would be most seriously impaired; 
for a party, after rightfully objecting to the admission of evidence, may, 
by his cross-examination, lay the foundation for an obviously proper 
motion to strike it out, or may compel its contradiction or withdrawal, 
or may utterly destroy its effect, and thus render unnecessary his remedy 
by appeal from the court's erroneous action." 

The Virginia Court, in Virginia Power Co. v. Davidson, Admr., 89 
S .  E., 229, in discussing the question, said : "In this state of the record, 
we have no hesitancy in holding that the subsequent cross-examination 
of other witnesses on this subject, without formally repeating the objec- 
tion, and the introduction of rebuttal testimony by the defendant, did 
not waive the previous objection, and that the motion to exclude was a 
timely and proper method of further saving the point." 

The South Carolina Court, in Green v. Shaw, 134 S. E., 226, decided, 
19 July, 1926, in an able and discriminating opinion by Justice Stabler, 
holds: "The defendant in this case offered as witnesses two Columbia 
physicians to testify to his reputation as a physician. The appellant 
strenuously objected to this testimony, but the court overruled his objec- 
tion and admitted the testimony. The appellant having done all in his 
power by proper and timely objection, to exclude the objectionable testi- 
mony, elicited on cross-examination of the same witness a repetition of 
the same testimony that had been given on direct examination. Without 
making the testimony elicited the testimony of the cross-examining 
party, cross-examination may serve a number of useful purposes in the 
trial of a case, such as, for instance, testing the credibility of the witness 
or combating the effect of the testimony upon the minds of the jury. 
And we are unable to see why a litigant who has duly objected to the 
admission of incompetent testimony should be required to choose between 
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foregoing the opportunity to accomplish such legitimate purposes 
through cross-examination of the testifying witness and waiving h is  
right of appeal based on the court's error in admitting the testimony." 

"The appellant's cross-examination of the witness in  the case a t  bar 
coming clearly within the limits of strict cross-examination as herein 
set forth, we hold that  she did not waire thereby her right to have her 
objection to the  admission of the incompetent testimony reviewed on 
appeal. This holding is not i n  conflict with any rule laid down by this 
Court heretofore, and is supported by the great weight of authority." 

The same rule, contained in  the foregoing authorities, has also been 
announced and adhered to by the courts of South Dakota, West TTirginia, 
New York, and Oregon. iVcI lbaine v. First  S a t i o n a l  .Sanlc, 146 N.  W., 
574 (South Dakota) ;  Poteet v. Imboderz, 88 S .  E., 1024; W o o d s  v. 
Buffalo R. R. Co., 9 N. E., 505 (New York) ; Wallace c. Amer ican  L i f e  
and I n s .  Co., 225 Pac., 192 (Oregon). This case was decided 15 April,  
1924, and contains an  imposing list of authorities. 

We are of the opinion that, upon the recaord as presented, the defend- 
ant did not waire his exception to the evidence erronecusly admitted by 
the tr ial  court, because the cross-examination mas strictly confined to 
the point, and the rebuttal eridence as to the moving of the dirt mas no 
more than a mere explanation of the testimony errorieously admitted. 
Therefore, under the authorities, for  the error specified, a new tr ial  
must be awarded. 

There are other grave exceptions in  the record, but, as they may not 
occur a t  a subsequent trial, they will not be discussed. 

New trial. 

JAMES TOUlUG CARTER, BY HIS XEST FRIESD. JIAUD YOUKG RAT, r. 
LULA E. TOUSG ASD WAKE COUSTT SAYINGS BASK,  ESECUTOR 
A S D  TRUSTEE OF THE ESTATE OF JAhIES H. YOUNG. 

(Filed 4 May, 1927.) 

1. Wills-Executors and .4dministmtors-Powers-Trusts-Bad Faith of 
Trustee. 

Where i t  clearly appears to be the intent of the testator in the construc- 
tion of his  ill that a certain income fronl his estate held in trust is to 
he equitably apportioned between his widow and his qrmidson, i l l  accord- 
ance with the judgment of the former to whom the es13cutor ant1 trustee 
is to make payment, it  is required of the widow thnl she esercibe the 
power in accorclauce with the testator's intent, and her refusing to pay 
anything whatsoever to the grandson out of the funds she so receives, is 
bad faith and n breach of the trust iml~osed on her, which gives the 
court of equity jurisdiction and power to interfere and fairly make the 
apportionment between them. 
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2. Same-Pleadings-Demurrer. 
Where the complaint sufficiently allegcs the complete breach of a 

special trust of a devisee in failing to pay over to another legatee his 
just proportion of moneys paid over by the executor and trustee under a 
will proriding the total il~conle should he paid to the special trustee giv- 
ing her the power to make the apportio~iment between herself and the 
testator's grandson: Held, a demurrer is had when resting upon the 
ground that the courts had no antl~oritr to interfere with her in the eser- 
cise of the power thus given her under the terms of the will. 

- ~ P P E A L  by plaintiff from B o n d ,  I., at  Sorember  Term, 1926, of 
WAKE. Rerersed. 

Action to compel defendant, Lula E. Young, to make a fa i r  and 
equitable apportionment, betvern plaintiff and herself, of certain funds 
heretofore paid and hereafter to be paid to her by defendant, Wake 
County Sarings Bank, trustee, for the use of herself and plaintiff, pur- 
suant to the prorisions of the last will and testament of James H. 
Young, deceased. 

From judgment sustaining demurrers filed by defendants to the com- 
plaint herein, upon the ground that  said complaint does not state facts 
sufficient to constitute a cause of action upon which plaintiff is  entitled 
to relief, plaintiff appealed to the Supreme Court. 

Biggs  d? B r o u g h f o n  for plaintif f .  
Douglass d? Douglass for defendants .  

C o s s o ~ ,  J. The facts alleged in the complaint, and admitted by the 
demurrers, are as follom : 

1. James H. Young died in the city of Raleigh, S. C., on 11 April, 
1921, har ing  first made and published his last mill and testament, which 
was thereafter duly probated and recorded in the office of the clerk of 
the Superior Court of Wake County. 

2. By his said last will and testament the said James H. Young, after 
providing therein for certain legacies, all of which h a r e  been paid by 
his esecutor, gare, derised, and bequeathed all the rest and residue of 
his property and estate, of whatsoerer nature and wheresoever the same 
might he, to the defendant, Wake County Sayings Bank, to be held, 
used, and clisposed of by it in trust for the benefit of his wife, Lula E. 
Young, of Raleigh, N. C., his daughter, Maud Young Ray, of Winston- 
Salem, X. C., and his  grandson, James Young Carter, of Raleigh, N. C. 

3. B y  his said last will and testament the said James H. Young 
empoxw-ed and directed the said trustee to hold and manage the said 
trust estate until the final distribution thereof, as directed in said will; 
until such final distribution, the said trustee is authorized and directed 
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to collect and receive all the income from said estate, and out of said 
income to pay all costs and expenses of administering said estate. 

4. With respect to the net income from said estate, the said trustee is 
directed by said will as follows : 

"Until my said wife shall cease by remarriage to be my widow, or if 
she shall not remarry, then until her death, to pay sc>miannually four- 
fifths (4/5) of the net income from said trust estate to my said wife for 
the use (in such proportions and in such manner as she herself may 
decide) of herself and of my said grandson, and to pay semiannually the 
remaining one-fifth (1/5) of the net income from said trust estate to 
my said daughter, for her own use." 

I f  defendant, Lula E. Young, shall remarry, then the trustee is 
directed to pay to her out of the principal of the trust estate the sum of 
$10,000, absolutely and free from the trust, and thereupon the said Lula 
E. Young shall have no further right to or interest in  the estate of her 
deceased husband. I f  the said Lula E. Young shall remarry, or if she 
shall die prior to the arrival of plaintiff at the age cf twenty-one, the 
trustee is directed to pay to him two-thirds, and to tho daughter of the 
testator one-third of the net income from the trust estate until its final 
distribution as directed in the will. 

5. I t  is further directed in said mill that upon the happening of any 
one of various contingencies therein provided for, the entire trust estate 
then in the hands of said trustee shall be distributed finally as follows: 
One-third to Maud Young Ray, the daughter, and two-thirds to James 
Young Carter, the grandson of the testator, if both be living upon the 
happening of such contingency; if either be dead, then the share of such 
estate which, but for the death of the one dying before the happening of 
such contingency, would h a ~ e  been payable to him or to her, shall be paid 
to the survivor. Upon such final distribution as prorided for in  said 
will, the trust shall ierminate and cease. 

6. The present value of the trust estate now in the hands of defendant, 
Wake County Savings Bank, as trustee under the will exceeds the sum 
of $85,000; the net income is not less than $4,000 per annum. 

7. Since the probate of the said last will and testament, defendant, 
Wake County Savings Bank, executor and trustee named therein, from 
the net income of said estate, pursuant to the directicn of the testator 
a s  aforesaid, has paid to defendant. Lula E. Young, widow of James H. 
Young, the sum of $200 per inonth, and to Naud Young Ray, his daugh- 
ter, the sum of $50 per month; out of the sums thus paid to her by said 
trustee, the defendant, Lula E. Young has apportioned and paid out for 
the use of plaintiff, James Young Carter, grandson of the testator, the 
following sums, to wit: during October, 1921, $50; during December, 
1921, $50; during May, 1922, $50. These are the only sums applied 
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by defendant, Lula E. Young, for the use of the plaintiff; she has failed 
and refused to apportion to or pay out for the use of plaintiff any 
fur ther  sum from the amounts paid to her by the trustee from 
the net income from the trust estate; she now states that she does not 
propose to pay to  the said James Young Carter, or  for  his use and 
benefit, any other or further sum from tlie amounts hereafter paid to 
her by the trustee from said income, notwithstanding the provisions of 
the said d l .  

S. Plaintiff, James Young Carter, is now about eleven years of age;  
a t  the date of the execution of the will, to w i t :  26 August, 1920, he 
resided with tlie testator, his grandfather, a t  Raleigh, N. C.; he now 
resides with his mother, Maud Young Ray,  a t  Winston-Salem, N. C.; 
lie is greatly i11 need of the provision made for him by his grandfather 
in his last will and testament, and although demands have been made 
in his behalf upon defendant, Lula E. Young, that  she make a fa i r  and 
equitable apportionment of the sums heretofore paid and hereafter to be 
paid to her by the trustee for the use of herself and the plaintiff, as  
directctl by the said last will and testament of James  H. Young, she has 
refused and still refuses to comply with said demands. 

I t  is further alleged in said complaint that such action on the part  
of defendant, Lula E. Young, is a gross abuse of the discretion vested 
in her by the said will, and is  contrary to and in violation of the letter 
and spirit of said will, and that  such action on the part  of the said 
Lnla E. Young constitutes a breach of trust, for which plaintiff is 
entitled to relief by the court, in the exercise of its equitable jurisdiction. 

The  court below, upon consideration of the demurrers filed by defend- 
ants, was of opinion that the complaint herein, in which the foregoing 
facts are alleged, does not state a cause of action i n  behalf of plaintiff, 
for  that  i t  appears upon the face thereof that  the will of James H. 
Young vests in defendant, Lula E. Young, the sole discretion of deter- 
mining the proportion of the net income from said estate that  should be 
used in  behalf of plaintiff, and for that  there is no method by which the 
court could determine what proportion, if any, of the amounts paid to 
Lula E. Young by the trustee for the use of herself and plaintiff should 
be applied to the use of plaintiff. The  demurrers of defendants were 
accordingly sustained and the action was dismissed a t  the cost of plain- 
tiff. By his appeal to this Court, plaintiff challenges the correctness of 
tlie court's opinion, upon which relief in this action is denied to plaintiff. 

Courts exercising equitable jurisdiction hare  been slow to interfere 
with a trustee who holds property in  trust for  another, arid who is rested 
with discretion as to the manner in which his duties with respect to such 
property shall be performed. When i t  appears that  a trustee has exer- 
cised, or proposes to exercise, such discretion in good faith, and with an 
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honest purpose to effectuate the trust, the courts will not undertake to 
A 

supervise or control his actions. They will not undertake to set aside 
or over-ride h is  judgment in matters clearly committed to his  discretion, 
and to substitute therefor the judgment of others, or their own judg- 
nxmt, upon the sole allegation that  the action of the trustee is not wise 
or just. See T r o u f f  v. P?.af t  (Va.) ,  56 S .  E., 165, S 1,. R. A. (N. S.) ,  
399, and case-note. The courts, h o w e ~ c r ,  ha\-e not hesitated to assume 
jurisdiction antl to grant relief to a ccs fu i  p i e  f r u s f ,  ~vhen  i t  appears 
that the t rus tw has acted ill bad fai th,  or ~ r i t h  a frandulent purpose, to 
the illjury of the c e s f u i  quc t m s f .  See C o l l i s f c ~  1. .  Fas5ef t  (Ct.  of App., 
X.Y.) ,  5 7 N . E . , 4 9 0 .  

I n  the latter case a testator by his  will had directed his wife. out of 
property bequeathed to her therein, to use so much thereof for the sup- 
port and benefit of his niece, as his said wife should fr3m time to time, 
in her discretion, think best so to do. The  Court was of opinion that  
the wife, defendant in the action, took the residuary estate of the testator 
cliargetl with the payment of a reasonable amount foi, the support of 
the niece, the plaintiff therein, in accordance with the terms of the mill, 
antl that  as she had failed to exercise the discretion ~ e s t e d  in  her fair ly 
ancl honrstly, i t  was competent for a court of equity to ascertain the 
amount and decree its payment. I t  was there held that  plaintiff was 
entitled to the payment, not only of an  amount reasonably required for 
her support thereafter, but also of such amount as shoul~l  have been paid 
to her prior to the commencement of the action. 
In A l b ~ r ' g h t  v. A l b ~ i g h t ,  91 IV. C., 220, certain lands were conveyed 

to a trustee to hold for the use and benefit of the wife and children of 
the trustee, to be equally divided among the children a t  the death of the 
trustee and his wife. Ful l  power and authority was vested in said 
trustee with respect to the management ancl control of said land by the 
trustee during his life. I t  was held that the trustee could be compelled 
to account to his ccsfli i  q u ~  f m ~ f  during his lifetime for the rents and 
profits from said land. I t  is said in the opinion: "11 cannot be con- 
teniled with the slightest show of reason that  the trust contemplates that  
the trustee shall manage the trust property, let the rents and profits 
accumulate until he shall die, antl then let the same be divided equally 
among the c e s f u i  gue trus t .  Such a comtruction ~voulc defeat in large 
part  the generous purpose of the donor to make curre i t  provision for 
his daughter-in-law and grandchildren." 1 1 1  that  case rclief was granted 
to plaintiff by means of an  injunction and receivership, and by an order 
for the taking of an account. N e r r i m o n ,  J., speaking for the Court, 
says: "However large may be the powers with which a trustee is  
invested, they are all to be exercised only for the purposl. of effectuating 
the t rus t ;  and when it appears that  such powers are  perverted to the  
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detriment of the cestui que trust, the court will promptly interpose its 
protective authority." 

Defendant, Lula E. Young, holds such sums as have been or shall be 
paid to her by defendant, Wake County Savings Bank, trustee, as 
tlirected by the d l ,  not for  her own use, but for the use of herself and 
the plaintiff, grandson and namesake of the testator. H e r  refusal and 
failure to exercise the discretionary power ~lested in her, with respect to 
the apportionment of said sums, as she is directed to do by the will, is  a 
breach of trust, resulting to her benefit and to the detriment of plaintiff. 
The trust is not effectuated, but defeated by her action, which, upon the 
fact> appearing on this record, is i n  bad fai th and fraudulent on her 
part. 

TtTe cannot concur in the opinion that  plaintiff has failed to state in 
his complaint a cause of action upon which a court exercising equitable 
jurisdiction is  powerless to g i re  relief. The  manifest purpose of the 
testator to proride by his will for the support of his fatherless grandson, 
n h o  rcsided with him a t  his home in Raleigh, a t  the time he executed 
his ni l l ,  ought not to be defeated or frustrated by the action of defend- 
ant, who in breach of her trust now'refuses to perform her plain duty. 
The courts of this State, fortunately, have the power, upon the facts 
alleged in the complaint and adnlitted by the demurrers, to require 
defendant to perform this duty. They should and mill exercise this 
pomer. promptly and effectively. K o  higher obligation rests upon the 
courts of this State than that  nliich requires them to effectuate the 
plirpose and intent of a testator, clearly expressed in h is  last will and 
testament, with respect to the ~naintenance and support of a dependent 
child, x h o  was during the lifetime of the testator the object of his 
affection and solicitude. The courts ha re  ample power to discharge this 
obligation. This  power should bc promptly antl fully exercised in 
helialf of the plaintiff herein, to the end that  four-fifths of the net 
i~tcomc from the truqt estate in the hands of defendant, Wake County 
Sariugs Bank, shall be applied to the use of defendant, Lula E. Young, 
antl plaintiff, as directed in the will of James H. Young, in fa i r  and 
equitable proportions, to be determined, i n  the first instance by Lula E. 
young, in the exercise of her discretion, or if she shall fai l  or refuse to 
exercise such discretion, fair ly and equitably, then by the court, upon all 
the pertinent facts, as they may be found by the court to be. 

The  judgment dismissing this action must be 
Reversed. 
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GARNETT JOXES WELCH ET AL. v. CHARLES GIBSON ET AL. 

(Filed 11 May, 1927.) 

1. Estates-Wills-Devise-Rule in Shelley's Case--Contingent Remain- 
ders-Life Estates. 

An estate to the testatris's daughter for the term of her natural life, 
and a t  her death to her bodily heirs as entailed from gmeration to gen- 
eration, further qualified so that the living children a t  the death of the 
first taker shall share equally: Held, those taking under the further 
limitation do not take as her heirs or the heirs of the ancestor, and inter- 
pose a life estate with a contingent limitation over to such of the children 
living a t  her death per capita and not per stirpes, and prevents the ap- 
plication of the rule in Shelley's case giving the first taker during her 
life having living children an absolute fee-simple title. 

In order for the application of the rule in Shelley's case the limitation 
over to the heirs of the body under a devise must be such heirs as would 
take (except for the intervention of our statute, C. S., 1734), under the 
law by descent in the class designated by the will, and where there is a 
contingent limitation over to those who would take a dil'ferent estate not 
per stirpes, or as a class different from heirs, the two estates will not 
merge during the life of the first taker so that he can convey the fee- 
simple absolute title. 

APPEAL by plaintiffs from Finley, J., a t  April  Term, 1927, of MECK- 
LENBURQ. 

Controversy without action submitted on a n  agreed statement of 
facts. 

Plaintiffs, being under contract to convey a certain lot of land to the 
defendant, Charles Gibson, duly executed and tendered a deed therefor 
and demanded payment of the purchase price as agreed, but the said 
defendant declines to accept the deed and refuses to make payment of 
the balance of the purchase price, claiming that  the title offered is de- 
fective. 

I t  was agreed that  if, in the opinion of the court, under the facts sub- 
mitted, the plaintiffs were able to convey a good and indefeasible f e e  
simple title to the lot in question, judgment should be entered for the 
plaintiffs, otherwise for the defendant. 

The court, being of opinion that  the plaintiffs were not able to convey 
a good and sufficient fee-simple title, gave judgment for the defendant, 
from which the plaintiffs appeal, assigning error. 

Preston & ROSS for plaintiffs. 
No counss2 appearing for defendant, Charles Gibson. 
F. R .  McA7inch for defendants, Mary 8. Hagar and A. B. Huger. 
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STACY, C. J. On the hearing the sufficiency of the title offered was 
properly made to depend upon the construction of the following pro- 
vision in the will of Mary M. Kennedy: 

"I will and bequeath to my daughter, Garnette Jones Welch, all of 
my property, both personal and real, for the term of her natural life, 
and at the death of my said daughter, Mrs. Welch, all this property so 
devised shall go to the bodily heirs of Xrs.  Welch, and to go as entailed 
property for succeeding generations; all living children at the death 
of the said Mrs. Welch are to have an equal share in this property 
during the term of their lives, and shall go to the heirs of these said - 

legatees from generation to generation forever. No wood shall be sold 
off this place, and only such mood shall be cut during the lifetime of 
the said Mrs. Welch, or the minority of her youngest children, only so 
much as may be necessary for firewood for the house and for the cook- 
ing stove." 

The fact situation is that Nary I f .  Kennedy died testate in 1914, 
leaving an only daughter, Mrs. Garnett Jones Welch, coplaintiff with 
her husband herein, who now has seven living children, four of whom 
are infants, and none of whom are parties to this controversy, save the 
defendant, Mary S. Hager, who was made a party at  her own request, 
and claims an interest in the land under her grandmother's will. 

The plaintiffs claim that Nrs. Garnett Jones Welch acquired a fee- 
simple title to all her mother's real estate under the above provision of 
her will, and that the deed tendered is sufficient to convey a good and 
indefeasible fee-simple title to the lot described therein, while the de- 
fendant, Charles Gibson, as well as his codefendant, Mary S. Hager, 
contends that the feme plaintiff, under the above provision of her 
mother's will, takes only a life estate in the property so devised. 

I t  is conceded that the relative merits of the controrersy depend upon 
whether or not the limitations in the a b o ~ e  clause of the will of Mary 31. 
Kennedy to the heirs or heirs of the body of her daughter, Mrs. Gar- 
nett Jones Welch, are so framed as to attract the rule announced in the 
celebrated English case of It'olfe v. She l l ey ,  1 Coke, 93b, commonly 
known as the rule in Shel ley 's  case, which, with us, has become a rule 
of property as well as a rule of law, and is stated by Mr. Preston, an 
eminent. English authority, as abridged by Chancel lor  K e n t  in his Com- 
mentaries (4  Kent Com., 215), as follows: "When a person takes an 
estate of freehold, legally or equitably, under a deed, will, or other 
writing, and in the same instrument there is a limitation by way of 
remainder, either with or without the interposition of another estate, of 
an interest of the same legal or equitable quality, to his heirs or heirs 
of his body, as a class of persons to take in succession from generation - .  
to generation, the limitation to the heirs entitles the ancestor to the 
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whole estate." 1 Prest. Est., 263. This definition was quoted with ap- 
proval in  Smith  v. Proctor, 139 W. C., 314. 

The origin of the rule, as well as the wisdom of its adoption, has been 
the subject of much curious and learned speculation. Though found 
among the remains of feudality, it is neither a relic of barbarism nor a 
part of the rubbish of the dark ages, but rather a Gothic column, as i t  
were, which has been preserved to aid in sustaining the fabric of our 
modern social system. Yicholson v. Gladden, 117 N .  C., 497; Starnes 
v. 'Hill, 112 N. C., 1; Note, 29 L. R. ,4. (N. S.), 963; Daniel c. Bass, 
ante, 294; Foley 21. Ivey, ibid., 453; Polk T .  Faris, 9 Yerg., 209; 
30 Am. Dec., 400. I t  prevents the tying up of real estate during the 
life of the first taker, facilitates its alienation a generation earlier, and 
at  the same time subjects i t  to the payment of the debts of the ancestor. 
I t  also favors dower. Walker c. Bufner,  187 X. C., 535 ; Crisp c .  Biggs, 
176 N. C., 1 ;  Cohoon v. Upton, 174 N.  C., 88. 

The effect of the rule, when it applies, is simply this: By force of 
the limitation to the ancestor's heirs, general or special, the rule in 
Shelley's case operates to gire to the first taker, who already has an 
estate of freehold in the land, the inheritance also, by conferring the 
remainder on him, as the stock from which alone the hGrs can inherit, 
and the source alone from which their inheritable blood can spring. 
Hampton v. Griggs, 184 N .  C., 13;  Jones v. Whichard, 163 N.  C., 241. 

I t  is said by many writers on the subject that the limitation to the 
heirs unites and coalesces with the limitation of the freehold in  the 
ancestor, and thus operates to vest in the first taker a fee simple or a fee 
tail, as the case may be, divided or split by intervening limitations, 
where there are any. Benton v. Hnucom, 192 N. C., 630. Thus, a gift 
or a grant to one for life, with remainder to his heirs, gives him a fee 
simple in possession by the merger of his life estate in the inheritance. 
But a gift or grant to one for life, remainder to another for life, 
remainder to the heirs of the first taker, gives to the first taker an estate 
for life in possession, with a fee simple in expectancy-$1 merger in this 
case being prevented by the intermediate life estate. hrileman v. Bou- 
slaugh, 13 Pa .  St., 344. I n  such case, however, the ancestor or first 
taker may deal with the property as full owner thereof, subject only to 
the intervening life estate and its incidents. Smith  v. Smith,  173 N.  C., 
124; Cotten v. Moseley, 159 N .  C., 1. 

A donor or grantor is no more competent to make a ;enancy for life 
a source of inheritable succession than he is competent to create a per- 
petuity, or a new canon of descent; and the rule is too intimately con- 
nected with the doctrine of estates to be separated from it without 
breaking the ligaments of property. Benton v. Baucom, 192 N .  C., 630; 
Crisp v. Biggs, supra. I t  is one of the ancient landmarks which the 
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fathers hare  set in the law as it relates to the subject of real property. 
Hampfcvz ?;. Griggs, supra.  

Mr. Tiffany, in his valuable treatise on Real Property, vol. 1 ( 2  ed.), 
529, gires a practical statement of the rule, and discusses its application 
to rarious illustrative cascs, citing numerous authorities in support of 
the test, as follows: 

"If, after tlie limitation of a particular estate of freehold in faror  of 
a person, R re~nainder is limited in favor of his heirs, or the heirs of his 
body, such person will take an  estate i11 remainder in fee simple or fee 
tail, according as the limitation in remainder is i n  faror  of his heirs or 
the heirs of his hody, and the particular estate will merge therein, unless 
another estate he interposed brtn-een the particular estate and the 
remainder. 

"In the case of a limitation to A. for life, \r i th remainder to his heirs 
or to the heirs of his body, n.hich is the typical form calling for an 
application of tlie rule in She l l~y ' s  case, the effect of the rule, it  would 
seem, as abore indicated, is not to operate directly upon the life estate 
in ,I., but to g i ~ e  to the remainder the effect of a gift to d., the whole 
limitation takilig effect as if it  were to LL for life. with remainrlcr to A. 
and liis heirs, or to -1. and the heirs of liis body. I n  the remainder in 
fee or in tail thus rested in -I., the estate limited to him for life will 
merge, and lie xi11 consequently take a fee simple or fee tail in posses- 
sion. while the heirs or heirs of the hotly d l  take nothing. - 

"If, to take miothcr case, the rcmailitler to tlie heirs or heirs of the 
hody is co~itlitioned on some erent, as in the case of a liniitation to A. 
for life. n it11 reniail~der. if A \ .  shall sur r i re  R., to .L's heirs. or tlie heirs 
of liis botlv, A. then has an estate for life, and a remainder in fee or in 
tail conditioned on his s u r l i ~  a1 of R. I n  such case, the remainder in 
faror  of -1. and his heirs l~eing contingent, tlic particular estate v i l l  not 
merge therein, but, upon tlie resting of the remainder by the death of 
13. before Al., merger will take place, and -1. will have, as in tlie previous 
case, an estate in fee simple or fee tail in possession. 

"If thcre is an  intermediate estate interposed' between the life estate 
in thr  ancestor and the remainder to the heirs. as in the case of a limita- 
tion to A. for life, reniainder to B. for life or in tail, renlainder to the 
heirs of -1.) or to the heirs of -1. '~ botlg, A. will then ha re  a remainder 
in fee or in tail, as in the 1)re.i ious cases. T h r  rested remainder in B., 
honercr, interposed he tw~en  A.'s lift, estate and his remainder in  fee 
or in tail, 11-ill prerent t l l ~  nlcrger of the life estate in the remairider. 
I n  such case. if the rernaiutler in B. should terminate before the end of 
A ' s  life estate, this latter d l  then merge in the fee simple or fee tail 
of A. I f  the reruainder iliterposed in faror  of B. is a contingent and not 
a rested remainder, while A ' s  life estate and his remainder in fee or in 
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tail are united in him, the former is not absolutely merged in  the latter, 
and they become separated upon the vesting of B.'s estate. 

"The application of the rule is not affected by the presence of a power 
of appointment, the exercise of which ~vould destroy the limitation in 
favor of the heirs or heirs of the body. Fo r  instance, in the case of a 
devise to A. for life, with power to convey in fee simple, and after -4 . '~  
death to A.'s heirs, the rule will apply to t h ~  same estent as if no power 
had been given to A. 

"The narticular estate in the ancestor and the reinaiilder in favor of 
the heirs must arise under the same instrument, and so the rule will not 
apply;  for instance,  hen A, being tenant for life, wi;h remainder to 
the heirs of B., conveys his life estate to B. The opinion has been ex- 
pressed that  an  estate created by the exercise of a poner contained in 
the instrument by which the particular estate is  created, is to be re- 
garded as arising under the same instrument for the purposes of this 
requirement. This  opinion has, however, been questioned.- 

"The rule does not apply, it  has been decided, if the limitation by way 
of remainder is to the heirs of the body of both the donee of the par- 
ticular estate and of another person, as when there is ri gift to a man 
for life. with remainder to the heirs of the bodies of such nian and his 
present wife. This is not the same as a gift to a man with remainder 
to the heirs of the body of such man by his present wife, since in the 
former case the heirs are to be ascertained upon the dl2ath of the last 
survivor of the husband and wife, x-hile i n  the-latter case they are to be 
ascertained upon the death of the husband. I n  the latter case the rule 
would apply. 

"The rule has been held to apply in  the case of a limitation by devise 
i11 favor of the 'heir' or 'heir male,' in the singular number, of the 
person first named, as well as when in  favor of his  heirs or heirs of the 
body." 

I n  the case a t  bar, the devise is to the plaintiff for the term of her 
natural life, and a t  her death i t  is  provided that  all .;he property so 
devised "shall go to the bodily heirs of Mrs. Welch, and to go as entailed 
property for succeeding generations." H a d  the will stopped here, under 
all the decisions, a typical case for the application of the rule would 
have been presented, for, as said by Black, J., in  Steacy v. Rice, 27 
P a .  St., 95;  67 Am. Dec., 447, "the law will not treat tha t  as a n  estate 
for life which is essentially an  estate of inheritance, nor permit anyone 
to take in  the character of heir unless he take also in  the quality of 
heir." Hartman v. Flynn, 189 N .  C., 452; Bank v. Do~tch ,  186 N.  C., 
510. I n  other words, an  heir is  one upon whom the lauh casts a n  estate 
a t  the death of the ancestor ( I 1  Blackstone, ch. 14) ,  and as i t  is  neces- 
sary to consult the law to find out who the heir of the ancestor is, the 
law, speaking through the rule in  Shelley's case, i n  mbstance, says: 
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"He wlio TI-ould thus take in the character of heir must take also in  the 
quality of he i r ;  that  is, as  he i r  by descent under the law and not by 
p r c h a s e  under tlle instrument." Y ~ i c e r f o n  2). Ye l z ' e r fon ,  192 K. C., 
614. But  iinniediatclv the testatrix added: "A11 living children a t  the 
death of the said Xrs .  T e l c h  are to have an equal share in this property 
duriilg the terms of tllcir l i ~ - ~ s . "  From this limitation, it would seem 
that the testatrix i ~ ~ t e ~ i d e d  to Test in the children of Xrs .  Welch, living 
at hcr death, in equal shares, contingent remainders i n  the property, 
thus taking tlie case out of the operation of the rule, so f a r  as the devise 
to the plaintiff is concerned. 1T7i17iams z.. Sasser,  191 K. C., 433 ; H a a r  1 ' .  

Schloss ,  169 X. C., 228; ,11a~y c. L e w i s ,  132 S. C., 115; Sessoms c. Ses-  
sows ,  144 S. C., 121. ,Ind nhile i n  tlie first instance she apparently 
1 1 4  tlie word.: "botlilv heirs" in a technical sense (1llaJl~e I ! .  S h i ~ l d s ,  
172 3. C., 628), yet, in the very next clause, it  clearly appears, n c  
think, that  she had in niind the children or issue of her daughter, Gar- 
nett Jones Welch, l i r ing a t  her death, who \\-ere to take per c a p i f a  and 
not per s f i r p c s .  Brrr to i~  1'. Cahi l l ,  192 S. C., 505; Pugh c. .Illen, 179 
x. C., 307. 

I t  has been held in England, erer  since the leading case of Tl'right 
1 % .  Jesson,  in the House of Lords, 2 Bligh., 2, which overruled Doe  C. 
lT7righf, in the King's Bench, 5 31. and S., 95, that  the words "equally 
to be divided," or "share and share alike," superadded to the limitation 
to the heirs, or to heirs of the bod>-, do not prevent the application of 
the rule, and such was dcclarcd to be the law of this State i n  Ross  v. 
T o m s ,  15 S. C., 376, a case decided prior to the Act of 1784, now C. S., 
1734. But  in Il'ard v. Jones ,  40 N. C., 490, decided in 1848, and ex- 
ln-essly follon-ed with approral  in Mil l s  c. T h o r n e ,  95 N. C., 362, Gil- 
more c .  Sellers,  145 hi. C., 283, and V a a r  a. Schloss,  169 N .  C., 228, i t  
was held "that i n  all devises of land, made since that  time (1784), the 
n-ords 'to bc equally divided' prerent the application of the rule in 
Shelley's case, and that  the first taker has only an estate for life." 
Fur ther  animadverting on the subject. Pearson,  J., delivering the 
opinioii of the Court, said:  "The rule in Shel ley 's  case only applies 
when the same  persons will take the same estate, whether they take by 
descent or purchase; in x~hich  case they are made to take by descent, 
i t  being more f a ~ o r a b l e  to dower, to the feudal incidents of seigniories, 
and to tlle rights of creditors, that  the first taker should h a w  an estate 
of inheritance; but vlien the persons taking by purchase would be 
different, or have d i f f~ ren t  estates than they vould take by descent from 
the first taker, the rule does not apply, and the first taker is  confined 
to an estate for life, and the heirs, heirs of the body, or  issue in  wills, 
take as purchasers. The  words 'to be equally divided between the issue' 
take in d i f f e i m f  persons than simply the r o r d  'issue,' used as a word of 
descent; for, i n  the latter case, the person or persons to take would be 
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ascertained by the rules of descent-there would be representation-and 
the taking mould be per stirpes; while in  the former the ~ d e s  of descent 
would ha re  no application, and there must be an  equal division per 
capita. Hence, the use of these n-ords prevents the application of 'the 
rule,' and the first taker has but an  estate for life, except i n  cases where 
there is some uaramount intent ~ r h i c h  ~ o u l d  be defeated unless the first 
taker be entitled to an  estate of inheritance." 

The  sense in which the words "heirs" or '(heirs of the body" are  
employed, vhcther technical or other, is the controlling factor i n  deter- 
mining the applicability or nonapplicability of the rule in Shelley's case. 
I iampfon v. Griggs, supra. "In determining whether the rule in  Shel- 
ley's case s l d l  apply, it is not material to inquire what the intention 
of the testator was as to the a u a n t i t ~  of estate that  should vest i n  the 
first taker. The material inquiry is, What is taken under the second 
derise? I f  those who take under the second derise take .;he same estate 
they would take as heirs or heirs of his body, the rule applies"; other- 
 rise, not. Crocketf c. Robinson, 46 E. H., 454. 

111 the first limitatioii to tlie bodily heirs of Nrs .  Welch i t  is provided 
that the estate shall go as "entailed property," while In the ulterior 
limitation i t  is apparently released from its  character as entailed p r o p  
erty and limited generally to the ('heirs of these said legatees." The 

was drawn by a justice of the peace, who, it seems, according to the 
contention of the defendant, "o\-crspoke himself," or got lost i n  a multi- 
plicity of words. At  least, his arrangement of legal esprmsions has had 
a puzzling effect upon those who have been asked to find out their mean- 
ing, when so arranged, and to a d ~ i s e  accordingly. ''A little learning i s  
a dangerous thing," says Pope, which properly interpreted means that  
espcrt knowledge in the hands of 'an  inexpert is a dangerous thing. 
And so i t  is. Bu t  i n  the language of Husley, "If a little knowledge is 
dangerous, where is a man who has so much as to be out of danger" 
n-hell he is dealing with the rule ill Shelley's case? Or  forsooth did the 
student answer with a correct guess, when, on being asked the meaning 
of the rule, he said:  "The rule in Shelley's case is very simple if you 
understand it.  I t  means that  tlie same law which was applied in that  
case applies equally to erery other case just like it."? And so i t  does. 
But when is a case "just like it," or so nearly so as to come within the 
operation of tlle ru le?  That  is the puzzling question. 

Appellees further point out that  the will contains a prohibition 
against selling wood from the place during the lifetime of Xrs .  Welch, 
which, thcy say, shows a clear intent on the part  of the testatrix that  
the first derise should be limited to a life estate. 2 Xinor's Institutes, 
400, et seq. 

The cases of Rollins I * .  Keel, 115 S. C., 68, Puckett 2.. Xorgan, 158 
N. C., 344, Jones v. Whichard, 163 S. C.. 241, Pugh v. Allen, 179 



N. C.] SPRING TERM, 1927. 691 

N. C., 307, Blackledge v. S i m m o n s ,  180 K. C., 535, Wallace v. TTTallace, 
181 N. C., 1.58, Reid T .  Seal ,  182 N. C., 192, and ~ a m ~ t o h  v. Griggs, 
184 N.  C., 13, are cited as supporting, in tendency a t  least, the judgment 
entered in the court below. The distinction between this line of cases, 
in nhich the rule has been held not to be applicable to the limitations 
appeariiig therein, and the long line of decisions i n  which i t  has been 
held to be applicable and firmly established as the law of this jurisdic- 
tion, was first pointed out i n  Pugh z.. Allen,  supra,  and repeated i n  
Hampfon 2'. Criggs, supra, substantially as follows: When there is an  
ulterior limitation vhich  provides that  upon the happening of a given 
contingency, the estate is  to be taken out of the first lines of descent 
and then put back into the same line, in a restricted manner, by giving 
i t  to  some, but not to all, of those v h o  presumptirely would have shared 
in the estate as being potentially among the heirs general of the first 
taker, this circumstance may be used as one of the guides in ascertain- 
ing the paramount intention of the testator, and, with other indicia, i t  
has been held sufficient to show that  the mortls "heirs" or ('heirs of the 
body" n-crc not used in their tech~iical sense. Herein lies the distinction 
between the cases above mentioned and Renton. v. Rawcom, 192 N. C., 
630, for in this latter case, the ulterioy limitation was to the testator's 
o ~ v n  three c ldd ren  by a former marriage, who were not among the heirs 
general of his stepdaughter, the first taker, for she was the daughter of 
testator's second wife by a prior marriage, a circumstance not fully 
elaborated in  that  case. 

As the judgment appears to be correct, it  is  a p p r o ~ e d .  
Affirmed. 

C. E. BARBER v. SOUTHERN RAILWAY COMPAXT. 

(Filed 11 May, 1927.) 

1. Negligence-Railroads-Crossing-Watchmen-Warnings - Contribu- 
tory Negligence-Evidenc@uestions for Jury-Nonsuit. 

There a railroad company has for some time kept x ~ a t c h m a n  to 
n-arn travelers of danger from crossing its tracks at a public street or 
highway. and this is known to the plaintiff, who was injured by a rapidly 
moving train while attempting to cross in an automobile on a dark, rainy 
day with the isinglass curtains up, the absence of the watchman and 
the co~isequent failure to give warning is an implied invitation to the 
traveler to cross, which may be considered by the jury upon the question 
of whether the person thus crossing the track had exercised ordinary 
care under the circumstances. or had by failing to use such care .con- 
tributed to his own injury, and the defendant's motion as of nonsuit 
upon the evidence is properly denied. C. S., 567. 
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Sam-Stopping Before Crossing Railroad Track. 
Whether one driving an automobile ncroqs ;I railroad track a t  a 1)nl)lic 

crossing ~iegligently contributes to his oa7n irijnry by failing to conitL to 
a cornplcte stop before attempting to do so, depends upon whether untler 
the circumstances he should have stopped in the eserci~e of ortlill:~ry 
care for his own safetj. 

Appeal and Error-Instructions-Record-I'rcsumptions. 
Where the charge of the court to the jury does not appear in the rerortl 

of the case on appeal, the presumption is in  favor of its correctl~ess oli 
every phase of the lam arising under the evidence. 

Kegligence-Evidence-Attention to Injured Persons. 
Evidence that the defendant in an action to recover dxmages for an 

alleged negligent injury to the plaintiff, carried him to a hospital ant1 
furnished him with medical care, is inadmissible upon the issue of negli- 
gence. 

-4ppeal and Error-Objections and Exceptions-Evidence--Broadside 
Exceptions-Instructions-Issues-Negligence. 

Where evidence is competent to be considered by the jury ul~crli one of 
the issues properly submitted, nncl not upon another, the appellant nmst 
aptly request the trial judge to confine it to the proper issutl ill ortlcr to  
avail himself of his exception on appeal. 

APPEAL by defendant from O g l ~ s b y ,  J., and a jury, at November 
Term, 1926, of ROCI~INGHA~\I. N o  error. 

This is an  action for actionable negligence, brought by plaintiff 
against defendant. The  defendant plead contributory negligence. T h e  
issues were the usual ones in such caws : (1) negligence, ( 2 )  contributory 
negligence, ( 3 )  damages, and were answered in favor of :plaintiff, and 
damages awarded. The material facts will be considered in  the opinion. 

Glidewell, Dunn (e. Gwyn for plaintifl. 
Ivie, Trotter & Johnston f o ~  defendanf. 

CLARI~SOK, J. The  in jury  to plaintiff occurred where the north and 
southbound main lines and sidetrack of the defendant Southern Railway 
Company crossed Settle Street in Reidsville, N .  C. Eas t  Market Street 
runs parallel with the railroad, and on the east side of the tracks. A 
watchman's shanty is a t  the mouth of Settle Street on Market Street. 
Plaintiff, on the evening, between 2 and 3 o'clock, of 16 November, 
1920, was driving a Buick touring car with the curtains on containing 
isinglass windows. Beside him was his  son, and in  the rear seat was 
another boy, Scott Fillman. I t  was foggy, pouring down rain, cold, and 
rain.coming from the east. The  passenger train was some 35 minutes 
late, running about 50 miles an hour a t  full speed when plaintiff was 
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struck. Plaintiff, coming down East  Market Street, near Settle Street 
crossing, slowed u p  his car, waiting for a long freight train, about 70 
cars, to pass, going south, which was making the usual roaring noise, 
and for everything to get clear. Before he turned from East  Market 
Street into Settle Street, he looked, glanced back, and could see some 
75 yards. As he started to turn  he looked for the watchman-could see 
tlirough the glass, the whole street was clrar. Leaned orer aud looked 
south dolr.11 railroad track to the left-the track was clear, could see 
c l o w ~  some 60 yards. When he  proceeded to cross Settle Stieet he was 
running about 5 rniles an  hour. Jus t  as lie got u p  on the first track, he 
heard a danger signal of sereral sharp blasts of the whistle of the train 
ron~ ing  frorn the south, and about the time he saw the watchman coming 
half-running from the opposite side of Settle Street, that  he had started 
to cross, hollowing "Stop." H e  stopped as quick as he could, reversed 
his car, and backed back about four feet, and while moving back the 
passenger train struck the front end of the car. T h e  car was knocked 
:ibout 60 feet. The Fillman boy was killed, plaintiff was seriously 
injured, and the car torn to pieces. The  watchman's shanty was 
knocked off its foundation by the automobile, wl1ic.h was knocked about 
60 feet. 

Plaintiff testified that  on a c l e a ~  day a man on Eas t  Market Street 
could see the train a quarter of a mile. X o  obstruction in  the way to 
cut off view of train coming from the south. I t  was in evidence that  
the defendant kept a watchman a t  Settle Street crossing, which was 
known to plaintiff. 

The  dcfendnnt introduced no e~ idence ;  (1) made a motion, a t  the 
close of plaintiff's testimony, for judgment as i n  case of nonsuit, C. S., 
567;  ( 2 )  rrquwtcd thc court below to charge the jury, "If you beliere 
thc cvidencc, you will answer the second issue 'Yes7 " (contributory 
~ i e g l i ~ c ~ i c c  issue). Both requests refused, and exceptions taken by de- 
fentlants and errors assigned. 

Tlic dcfcnda~rt also excepted and assigned error to the charge of the 
court bclon :IS follon-s: "Our law has also said that  where a railroad 
comp:~np ~nnintx ins  a flapmmi at n railroad crossing, whether volun- 
tarily or 1)y law or custom, thc public p~nera l lp  has n right to presume 
that this qnft,pn:~rd nil1 l)e rtxason:ll~lg ~irnintainecl and attcnded to. and 
i n  thr  ahsmcr of knonlcclqc. to thc colltrnry, the fact that  thc flagman is 
a l w n t  from l l i ~  post. or. if present, i s  not  giving the ~r-arnirig of dangcr, 
i.: a11 :Issurance of safcty and an ample inr-itation to cross, upon ~vhich  
n t rawlcr  familiar with the 'crossing may rely and act, within reasonable 
limitations, on the presumption that  it is safe for h im to go on the 
crossing." 
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On motion to nonsuit, the evidence is to be taken in  the light most 
favorable to plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the evidence, and every reasonable inference to 
be drawn therefrom. 

We think the court below correct on all three propositions. There 
was sufficient evidence to be submitted to the iu rv  on th s  issues both of " " 
negligence and contributory negligence. As to the charge as given, 
Sherman 6: Redfield on the Law of Segligencle, 2d vol. ( 6  ed.), p. 1158, 
citing a wealth of authorities, lays down the rule as follows: "Where 
a railroad company is under no original obligation to station a flagman 
a t  a particular crossing, yet if it  has done so for a long time, travelers 
have a right to  presume, i n  case of his absence, tha t  the road is  clear." 

I n  Shepard v. R. R., 166 N. C., a t  p. 545, the following is quoted with 
approval: "In 33 Cyc., a t  p. 1028, the author, speaking t3  this question, 
says: 'Where a railroad company maintains a flagman, gates, or other 
signals of warning a t  a railroad crossing, whether voluntarily or by law 
or custom, the public generally has a right to presume that  these safe- 
guards mill be reasonably maintained and attended, and in  the absence 
of knowledge to the contrary, the fact that  the gates are open, or auto- 
matic bells not r i n ~ i n g ,  or that  the flagman is absent from his post, or, 
if present, is  not gir ing a warning of danger, is a n  assurance of safety 
and an  imlslied i n ~ i t a t i o n  to cross upon which a traveler familiar  with 
the crossing may rely and act, within reasonable limits, on the presump- 
tion that  i t  is safe for him to go on the crossing. T h e  extent to which 
a traveler may rely on such assurance is a question of fact, and while 
ordinarily the same degree of care and vigilance is not required of a 
traveler under such circumstances as otherwise, he has no right to rely 
exclusively upon such circumstances, nor will such presumption or 
assurance excuse the traveler from using every reasonable precaution 
that  an  ordinarily prudent man would use under like circumstances. 
Such facts as the absence or presence of a flagman, or that  the gates are 
open, or that  the automatic bells are ringing or not ringing, are merely 
facts to be considered in  determining whether the traveler exercised the 
degree of care required in attempting to cross.' " 

The charge of the court below not being in the record, the presumption 
of law is that  the court below charged the rule of the prudent -man 
under the facts and circumstances of the case. 

We think the refusal of the court below to nonsuit plaintiff and give 
defendant's prayer for instruction, and the charge as given, fully sup- 
ported by the authorities in this jurisdiction. I n  Shepard v. R. R., 
supra, at  p. 545, i t  is said:  " I t  is also established by the weight of 
authority that  i t  is  not always imperative on a traveler to  come to a 
complete stop before entering on a railroad crossing; but 'whether he 
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must stop, in addition to looking and listening, depends upon the facts 
and circurnstances to each particular case, and so is  usually a question 
for the jury.' Alexander c. I Z .  R., 112 S. C., 720; Judson c. R. R., 1-58 
h'. Y., 597; ,llalotf u. l i a i~ 'X ins ,  1.39 Ind., pp. 187-134; 3 Elliott on 
Railroacls (2  ed.), see. 1095, note 147; 33 Cyc., pp. 1010, 1011-1020." 
Perry v. R. R., IS0 N. C., 190; Parker v. E. R., 181 N. C., 95;  Jackson 
v. R. R., ibitl., p. 153; TT'illiams c. R. R., 182 S. C., a t  p. 274; Rigsbee 
c. R. R., 190 S. C., p. 231. 

I t  v a s  in evidence that  ininlediatelg- aftcr plaintiff's injury he  was 
put i n  the baggage car of the train by defendant company and carried 
to the general hospital a t  Danville, Ya. Dr .  Xil lcr  treated him there. 
Plaintiff testified : 

"Q. Who employed Dr .  Miller? Who sent you to Dr. llliller? Ob- 
jcction by defeildaiit; orerruled; exception. Witness allowed to answer 
as follows: A. The railway compang-. Defendant moves that  the 
answer be stricken out ; o~er ru led  ; exception." Assignments of error 
mere duly made. 

The above exceptions preserit a serious legal questiori, and v e  would 
hold i t  error but for the fact that  the plaintiff alleged in the complaint 
that he was permanently injured, n-hich 11 as denied by defendant i n  its 
aimi-er. The question and aliswer were conlpetent on the question of 
injurg. 

The  defendant, as the record shows, entered a general exception to 
thc admission of this testimony on trial, and did not ask that  i t  be 
restricted for the purpose for which i t  was competent, and requested no 
special instruction in regard to it. I t s  admission, therefore, is  not 
assignable error. Latter par t  of Rule 21  of Practice in the Supreme 
Court, 192 X. C., a t  p. 850, is  as follows: "Nor d l  it bc ground of 
exception that  e~ ideucc  competent for some purposes, but not for all, is 
admitted gcuerally, unless the appellant asks, a t  the time of admission, 
that its purpose shall be restricted." Nil1 L*. U e a t ~ ,  1.30 S. C., 436; Beck 
c. l ' a l l n~ng  Co., 179 S. C., 126. 

' ( In  all action hg- a sen-aiit for personal injury, i t  was error to permit 
el-itlence that  tlic tlefendnnt had furiiished plaintiff a nurse, as tending 
to shon a rtcognition of liability." Sias z.. Consolidated Lighting Co. 
(T't.), 50 At. Rep., 554. ' T o r  onc, after driving ovcr a street sweeper, 
to come back and say that  if he was hurt ,  he would be glad to do any- 
thing he could for him, and, after his  woulid was dressed, to go to his 
house and give him ten dollars a i d  ask if he could do anything more 
for him, is not an admission of negligence." Smith  c. Bailey, 43 N .  Y. 
Supp., p. 856; Gl.ogan v. Dooley, 211 S. T. Court of ,lppeals, p. 30;  
1T7ilson c. Daniels (Mass.), 145 X. E., p. 469. 
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I f  defendant had asked that  the testimony be restricted for the pur- 
pose of showing injury, which defendant denied, or had asked for in- 
struction to that  effect, and this had been refused by the court below, 
we would have held it error and granted a new trial. The  defendant, 
not knowing whether i t  was liable or not, had the humanity to take 
plaintiff, who was struck by its engine, to a hospital i n  Danville and 
einployed Dr .  Miller to attend him. I t  was an  act of mercy which no 
couit should hold in any respect was a n  implied admission or circum- 
stance tending to admit liability. I f  a court should so hold, i t  would 
tend to stop, instead of encourage, one injuring another f rom giving 
aid to the sufferer. I t  would be a brutal holding, coiitrary to all sense 
of justice and humanity. I f  proper request had been made by defend- 
ant  for the evidence to be restricted as required by the rule, we are 
satisfied that  the careful and able judge who tried the case in the court 
below would have complied with the rule. 

I n  the other assignments of error, we can see no new or nor-el propo- 
sition of law, nor do we think that  they are material. 

Fo r  the reasons given, we can find 
N o  error. 

COItPORATIOK COMMISSION V. J I E R C H A S T S  BAKIi  !LSD TIt17ST 
COMPANY. 

(Filed 11 May, 1W'i.) 

1. Banks and Banking-Depositors-Debtor and Creditor,-Receire1.s- 
Assets-Agreements-Tr~ists-Priority of Payment. 

Where money is deposited in a bank, without agreement with the I,i111k 

that it was to be held for ;I specified purpose or srgre::atctl from its 
other deposits therefor. the deposit is :L general one and I ) cc~)~ l l t~  ;I l ~ r t  
of the bank's assets s111)jwt to checks of its other tlepositol's. :111tl ilot a 
uaked bailment requirii~g that it he kept intact as n trust for n ccnrtnin 
designated use, and as a general deposit, it is not entitled to priority of 
pay~nent over the other like creditors of the bank in the I~a l l t l s  of ;I 

receiver. 
2. Sam-Trusts-Bailment-Title. 

Where by agreement with it< depositor a Iu~nk receives :I tlel~o\it to be 
applied only to a debt of the depositor to :liiotlier, a naked I):lil~nvnt ;lri<t~s 
as a matter of law and tlie hank does not acquire title, aud iq 1i:ll)le for 
its misapplication to the piiyment of the checkq of othw gcner:11 cle- 
positors out of its assets. which liability passes to its receiver ill illsol- 
vency, creating a preference. 
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CORPORATION COMMISSIOX w. TRUST Co. 

3. Saint-Trustee's Breach of Trust-Following Trust Property-Inno- 
rent Purchaser or Transferee. 

Where a bank has converted money upon special deposit with it as a 
trust fund by commingling it with its assets and paying it out upon the 
c?hetks of its genela1 depositors, and has since become insolvent and in a 
receiver's hands, the special depositor may claim a preference of pay- 
wcnt out of the funds in his hands under the equitable principle that a 
trust fund when conrerted to other purposes may be followed unless 
transferred to a bona fide purchaser or assignee for value, without no tic^ 

4. Same-Evidence-Questions for Jury-New Trials. 
Where suit is brought to subject the assets of a hank in a receiver's 

hands to the payment of a special deposit as a preference over other 
tlrposits, or the claims of its general creditors, and the evidence is con- 
flicting as to whether a trust fund had been created by the agreement of 
the parties, the question is one for the jury, and a n  inqtructioii in  effect 
directing a verdict upon the evidence is reversible error upon mllicl~ a new 
trial mill be granted. 

*IPI>F:::~I, by Guaranty Company of Xaryland from FinZe?y, J., at  
E't>l)~w:rr,v T w m ,  1937, of FOKSYTH. 

T , i ~ ~ n i t i  Kitye to F r i ~ n k  L. Blum 6: Company a contract for construct- 
i ~ l g  a h i v k  l~uilcliltg in Willston-Salem, and borrowed $28,200 from the 
(:11:11xllty ( 'on~pany of Jh ry land ,  llereiri called the claimant, for which 
1,:lnt:ls : I I I ( ~  his w i f ~  exwiltrd to the claimant their note and deed of trust 
ill t l ~ v   sun^ of $30,000. The claimant then deposited with the Citizens 
Ar:ltion:ll J:;~nk of I3:rltiniore to the credit of the Merchants Bank and 
Trust Corn1):lny its cllrck on the Baltimore Commercial Bank for 
$38,200. Whew tlle Nerchants Bank and Trust  Company n.as notified 
of this t l rpo~i t ,  it opened this account on its own books: '(Xerchants 
Bank and Trust  Company and Randall Brooks, trustcr for A. Lamas," 
and on 12 January ,  1926, credited this account with $28,200. 

T l ~ c  claimant alleged that i t  had an arrangement with the Xerchants 
n a ~ l k  ant1 Trust  Company by nhicll Blum & Company could obtain 
fronl t l ~ v  13:111k and Trust  Compana undcr the loan the amount called 
for f l ' o ~ t ~  time to t i ~ n ~  in orders to be signed by Macklin, the architect, 
and that u p  to the time the doors of the Bank and Trust  Company were 
c l o ~ ~ d ,  $14,567.93 of this fund had been drawn out by Blum & Company, 
lcaring $13,632.07 to thp credit of the Nerchants Bank and Trust  Com- 
pany and Randall Brooks, trustee. I t  was alleged by the claimant that 
011 10 Alay, 1026, hc deposited $13,632.07 in  the Peoples National Bank, 
l V i ~ ~ ~ t o ~ l - S : ~ l r ~ r n ,  and that all interested parties thereupon agreed that  the 
tlclmit in the Xcrcliants 73alik and Trust  Company, under the name of 
thr  "Xrrchants Rank and Trust  Company and Randall Brooks, trustee 
for ,I. Imnaq," should become tlle propertx of the clairnant. 

The  TTarlio~ia Rank and Trust  Company mas appointed receiver of 
the Xcrchants Bank and Trust  Company, and Forrest G. Miles, acting 
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for the receiver, made a report, to which the claimant excepted, demand- 
ing a tr ial  by jury of the issues involved. C. s., 1211, li212, 1213. B y  
consent, the answers to the first, second, third, fifth, sixth, seventh, 
eighth, ninth, and tenth issues established these facts:  'The incorpora- 
tion of the Merchants Bank and Trus t  Company, its insolvency, and the 
appointnlent of the Wachovia Bank and Trust  Compal~y as receiver; 
the deposit by the claimant of $28,200; the unapplied balance of 
$13,632.07; the assignment thereof to the claimant; the !;urn of $28,200 
deposited with the understanding and agrecnient that  the Nerchants 
Bank and Trust  Company was to act as trustee of the f u i d  and disburse 
it according to a letter bearing date 7 February, 1826, and set out in the 
record; the deposit not subject to check by the claimant and Lamas, or  
of either of them; and the cash turned over to the receiver by the Mer- 
chants Bank and Trust  Company amounting to $35,583.32. The  jury 
answered the fourth, eleventh, twelfth, and thirteenth issues as follows: 

4. Were thc assets of the Merchants Bank and Trust  Company aug- 
mented thereby to an amount equal to the liability incu~.red? Answer: 
Yes. 

11. Did the title to the sum of $28,200 pass to the Merchants Bank 
and Trust  Company? Answer: Yes. 

12. Was i t  the intention of the parties that  the proceed!, of the deposit 
in the Citizens Kational  Bank of Baltimore be commingled with the 
other funds of the Merchants Bank and Trust  Company, pending with- 
drawals, and used by the Merchants Bank and Trust  Company in the 
customary way and for its general banking purposes? Answer: Yes. 

13. Was it contemplated by the parties to segregate the proceeds of 
the deposit i n  the Citizens Sa t iona l  Bank of Baltimore from the other 
funds of the Nerchants Bank and Trust  Company ? h s w e r  : No. 

Tlic claimant excepted to the last three issues, and to the court's re- 
fusal to submit the f o l l o ~ i n g  : "Was the $28,200 deposited with the 
~ & c h a n t s  Bank and Trust  Conlpany as  a trust fund, to be applied by 
i t  according to the terms set forth in the letter bearing date of 7 Janu-  
ary, 1926?" I t  excepted also to the denial of juclgnlent for the claimant 
upon the verdict. 

I t  ~ m s  adjudged upon the verdict that  the claimant is not entitled to 
have its claim allox-ed as a priority, but only as a general unsecured 
claim, and to the judgment the claimant excepted, assigning error. 

Parrish & Deal for claimant. 
Illanly, Hendren Le. Womble for Wachovia Bank and T w s t  Company, 

receiver. 

B n ~ a r s ,  J. The  central question turns upon the nature of the trans- 
action between the claimant and the Merchants Bank ar.d Trust  Com- 
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pany. Considered in view of the evidence and the verdict, what did the 
transaction amount to in  contemplation of lam? The  answer in~o lves  
prelilninary inquiry into the nature of the deposit-whether i t  mas 
general or special, or whether i t  was a deposit for a specific purpose. 

A general deposit is the payment of money into a bank to be repaid 
upon tlenlantl; the deposit creates bet~veen the bank and the defendant 
the rrlation of debtor and creclitor; the relation is  legal; the money 
passes from the depositor to the bank, and is mingled ~ v i t h  other money, 
thc entire amount forming a general fund from which depositors are  
paid. Dtposits of this character are free from any "trust quality," and 
the depositor, in the erent of the bank's insolvency, has no right of 
preference, but must share pro rata with general creditors. Boyden v. 
Bank,  65 N. C., 1 3 ;  Lil ly  c. C'omrs., 69 I\'. C., 300; R u @ n  v. Comrs., 
(bid.,  498; ITazi~es c. Blacl~zcdl ,  107 N. C., 196. 
-1 special deposit is  a deposit for safe-keeping, to be returned intact 

oil demand-a naked bailment, tlie bank acquiring no property in  the 
thing deposited and deriving no benefit from its  use. The  title remains 
in the depositor, who is a bailor and not a creditor of the bank. Boyden 
v. Uaizk, slLpra: 3 R:C. L., 517; 7 C. J., 630. 

,I dcposit for a specific purpose is  made when nloney or property is 
delivered to a bank to be applied to a designated object, or for  a purpose 
which is particularly defined, as, for example, the payment by the bank 
of a specified debt. I t  is neither general nor wholly special. I t  par- 
takes of the nature of a special deposit to the extent that  the title 
remains in the depositor, and does not pass to the bank. The  couse- 
quence is that  the money, if not applied, or if misapplied, may be recov- 
ered as a trust deposit. 7 C. J., 631; 1 Xorse Banks and Banking, 
sec. 18.5. I n  ~ l l o r f o n  v. Woolcry, 24 A. I,. R., 1107, i t  is said:  "Where 
money is deposited for a special purpose, as, for instance, i n  this case, 
~ v h r r e  it mas deposited for tlie stated purpose of meeting certain checks 
to be thereafter drawn against such deposit, the deposit does not become 
a gencral one, but tlie bank, upon accepting the deposit, becomes bound 
by the conditions impospd, and, if i t  fails to apply the money a t  all, or 
misapplies it,  it  can be rrcowred as a trust deposit. H i t t  Firezcorlcs Co. 
v. Scavdinaz.ian i i m ~ r i c a n  Ranli, 114 Wash., 167; 195 Pac., 13 ;  196 
Pac., 629; DoTph I.. Cross, 153 Ioiva. 289; 133 N. W., 669; First N a f .  
Bank  7.. Rargcr,  Ky., ; 11.5 S. W., 726; S m i t h  v. Sanborn State 
Banfi .  147 Io~va ,  640; 30 L. R. A. (N. S.), 517; 140 Am. St. Rep., 336; 
126 N. W., 779. See, also, Russell 21.  Bank of ATampa, 31 Idaho, 59;  
169 Pac., 180; First S a t .  Bank v. Xi l lcr ,  46 S. D., 551; 179 N. IT., 
997; 'i C. J . ,  632." For  further discussion, see ITebb v. Newhall,  26 
A. L. R., 1 ;  R e  Interborough Con. Coi-poration, 32 9. L. R., 932; So.  
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Ex.  Bunk e. Pope, 108 S. E., 551; Williams v. Bennett, 123 S .  E., 683; 
Sawyer v. Connor, L. R. -I., 1918 A, 61. 

As a general rule, if property is converted and the trust fund can be 
traced and identified, the cestui que trust may resort to a court of equity 
to compel its transfer to himself, and his right will not be affected by 
any change in  the trust property wrought by the trustee without his con- 
sent, unless it has been transferred to a bona fide purchaser, or assignee, 
for value without notice. 2 Pomeroy's Eq. Jur . ,  sec. 1058; Whitley v. 
Foy, 59 N .  C., 34; Barnard v. Hauqks, 111 N. C., 333; Edwards v. Cul- 
berson, ibid., 342. But the point in controversy here is whether the 
claimant can impress a trust upon certain assets of the insolvent bank 
now in  the hands of the receiver; and with respect to these assets, the 
controlling facts are that the title to the deposit passed to the Nerchants 
Bank and Trust Company, and that the parties intended that  the pro- 
ceeds of the deposit should be not segregated, but commingled with other 
funds and used by the bank pursuant to custom in its general banking 
business. These facts, established by the verdict, a re  wholly inconsistent 
with the notion of bailment, agency, or the creation of a trust. I n  Bank 
v. Davis, 114 N .  C., 344, it is said that  the test is whether there was an 
agreement, express or implied, that the fund should not be held as a 
special deposit, but should be mingled with the other funds coming into 
the bank and used in  the transaction of its business. The conclusion 
is that  his Honor was right in declining to sign the judgment drafted 
upon the undisturbed verdict and tendered by the plaintiff. 

But the appellant has other exceptions which are rnori? serious. Upon 
the last three issues, this instruction was g i ~ ~ e n  the jury:  Upon all the 
evidence, if you believe i t ,  you will answer the eleventh issue "Yes," the 
twelfth "Yes," and the thirteenth T o . "  I r i  this there is error. With- 
out regard to the suggestion that the wording of the inftruction is sub- 
ject to criticism (-4lexander T .  Statest.ille, 165 N .  C., 517; S. v. Loftin, 
186 N.  C., 205), we find that  the evidence relating to these issues is so 
inconsistent and conflicting as to require its submission to the jury. 
Lamb v. Perry, 169 N. C., 436; Lassitcr c. R. R., I71 5. C., 283; Evans 
v. Lumber Co., 174 K. C., 31. As to these three issues there must be a 
new trial. We find no error in submitting the fourth, and none in  
declining the issue tendered by the appellant. Of course, the issues 
which were answered by consent will not be disturbed. 

Par t ia l  new trial. 
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STATE T. CHARLIE JOHSSOK. 

(Filed 11 Xay, 1927.) 

1. Homicid~nlurder-Evidence-Cor1111s Delicti-Appeal and  Error .  
Where a prisoner upon a trial for a homicide has been convicted of 

murder in the first tlegree under sufficieiit el-idelice to sustain the rer- 
diet, including that tending to show that lie shot the deceased with n 
pistol. and the decensed thren 1x1) his hands and fell n i t h  "his brain< 
working out of his head." n i th  reference in the record to the death of 
the deceased ~ l ~ i c h  appears not to ha le  been qnestloned on the trial a s  a 
result from the pistol shot: Held, the corpus delict i  has been made suffi- 
ciently on appeal where the point has first hcen raised in the Supreme 
Court. 

2. Homicide-Jlurder-Evidenr-Alibi--Questions for  Jury.  
Where the defense of an alibi is relied on upon the trial for a homi- 

cide, conflicting eridence of the State as to  nhether one of its witneszes 
conld have been correct in his testimony that he had seen the defendant 
a t  the place of the crime at  it? occurrence in connection with the testi- 
mony of another of its witnesseq tending to show itq impossibility, ii: 
one for the jury. 

3. Instructions-Criminal Lam--Statutes-Special Requests-Appeal and  
Error .  

W h ~ l e  the judge iq required by our itatute. C. S .  5G1, to eaplain the 
law to the jury arising from the evidence in the particular case that i5 
essential to constitnte a homicide, it is required of the prisoner to  offer 
:I request for special instructions ni: tn its application in more specific 
detail, when the charge is substantially correct 

4. Evidence--Criminal Law-Character-Instructions. 
Where the prisoner on trial for n hornicide has admitted when a n i t -  

ness in his own behalf, that he had been iml~risoned sereral times for 
breaking the criminal law in other aiid minor offenses, an instrnction 
stating t h e ~ e  admiqsions aud confining them as evidence only in relation 
to the truth of his other testimony is not error. 

5. Instructions-Contentions-Appeal and  Error .  
Where the triaI judge has stated the contentions of the opposing party. 

the appellant insisting upon a prejudicial error therein must have called 
i t  to the attention of the judge a t  the time to afford him an opportunity 
for correction, or the matter will not be considered on alrpeal. 

6. Appeal and  Error-Instructions-Presumptions. 
TVhere the iiistructions of the trial judge to the jury are  not made to 

appear in the record on aljpeal, they will be presunied to hare been cor- 
rectly given. 

7. Appeal and  Error-Harmless Errol-Instructions-Evidence. 
Where the judge in his instructions to the j u r ~  cor rec t l~  refers to 

eridence, but as  haring been testified to by a witness by name. whose 
name does not appear in the record on appeal, an exception taken for the 
first time in the Supreme Court will not be considered. 
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8. Appeal and Erro-bjections and Exceptions-Briefs. 
Esceptions not referred to in the appellant's brief will be deemed to 

have been abandoned on appeal. 

CXIMIIYAL ACTION, tried before Webb, J., and a jury, at  October Term, 
1926, of MECKLENBURG. The prisoner was indicted and prosecuted for 
the murder of one John W. Daniels, and was duly convicted of murder 
in the first degree, whereupon sentence of death was pronounced upon 
the verdict, as provided in C. S., ch. 83, S r t .  17, and he appealed to the 
Supreme Court, assigning for error the esceptions set forth in the 
opinion. 

Attorney-Gencld Brummit and Assistant Attorney-Gex,eral Xash for 
the State. 

T o m  P .  Jimiso?l, Flowers cC. Boyd, a t~d  Preston 4 Ross for the pris- 
o n ~ ~ .  

I1~~mrs ,  J. The evidence offered by the State tended to show that at  
the tirm of the trial the prisoner was about forty years of age, had been 
married twenty years, and had spent one-half his married life in  prison. 
He  was released on 16 April, 1926, and the next day returned to his 
clwelling at 506 East First Street, in the city of Charlotte, then occupied 
by his wife, his children, and his son-in-law. His house was on one side 
of the street and on the other side, in a diagonal direction, was Kelly's 
Market. This market and the store of the deceased were on the same 
lot. Soon after his return to Charlotte, the prisoner, in the presence of 
J. n. Oliver, said that the deccased had "turned him up" for assaulting 
one of the guards when he escaped from prison, had called the police, and 
that "lie was going to kill him for it." At midnight, 5 June, 1926, as 
the deceased, with a package in  his hand, came from Kelly's Market the 
prisoner appeared, crossed the street, met the deceased, ,md shot him 
with a pistol. 

The defense was the general plea, based upon an alibi. The prisoner 
and the members of his family who testified in his behalf said that he 
came home in the afternoon, ate his meal, took a bath, retired at  half 
past nine, and remained in bed until a few minutes after the homicide, 
when his wife waked him;  that he did not have a pistol; that his rela- 
tions ~v i th  the deceased had been friendly; that he had made no threat, 
and that he did not fire the fatal shot. 

I n  homicide the c o r p s  delicti consists of two fundamental facts, the 
death and the criminal agency as its cause; and upon the State rests the 
burden of proring each of these facts beyond a reasonable doubt. S s  
a rule, it is not enough merely to show that the body is missing; there 
must be proof also of death. Clark's Crim. Law, 158; 2:. v. Long, 2 
N. C., 456; S. v. Williams, 52 X. C., 446. Accordingly, the prisoner 
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first contends that  the State has offered no adequate proof that the 
wound was mortal. This position is  based upon a hyper-critical inter- 
pretation of the evidence. I n  addition to direct testimony that  the 
prisoner shot John W. Daniels i n  the head with a pistol, that  Daniels 
threw u p  h5s hands and fell on his face, and that  "his brains worked 
out of his head," there are references in the record to the "death of the 
deceased," and to the time of the '(killing." That  death instantly fol- 
lorved the infliction of the wound seems not to have been questioned at 
the trial, and the point n o r  made that  proof of the corpus d e l i c f i  is 
wanting is manifestly without merit. 

Subject to the prisoner's exception, evidence m s  admitted nhich 
tended to show that about three months before the honlicide the prisoner 
declared his intention and purpose to kill the deceased, the assigned 
reason being that  the deceased had caused him to be returned to the 
chain-gang after he had escaped. The  prisoner not only objected to the 
introduction of the e~idencc.  but afterxmrds moved to strike it from the 
record. H e  now insists that according to the testimony of F. 13. Blythe, 
foreman of the conr ict camp, he was rcleascd from prison 16 April,  
1926, and therefore could not ha re  been in  Charlotte at the tirne the 
dtclaration was alleged to h a r e  been made. Olir-er. n.ho testified as to 
the declaration, said that  if he was m i s t a k ~ n  a4 to the date, he x7as not 
nlistaken as to thc man. T h e t h e r  Oliver was mistaken was a question 
for the jury;  the testinlony, though contratlictril, Tvaq none the less 
competent. I lut  i t  is contcnded for the prisoner that it was the duty of 
his Honor i n  charging the jury to tlirrct attrntion to the conflict betveen 
the testimony of Oliver and Elythe;  that this n7as not done, and that thc 
failure to tlo so is reversible error. Specifically, i t  is contended that  
the judge did not state in a plain alld c.orrect manner the e~idei icr  in the 
case, and declare and explain the law arising thercon. C. S., 564. 
Both in  criminal and in civil causcs it is tllc duty of tlw trial judge to 
present r rery  substantial and essential feature of the case embraced 
within the issue and arising on the evidence, a i d  this without any special 
prayer for instructions to that  effect; but when the judge has done this, 
if a litigant desires that  some subordinate feature of the cause, or some 
particular phase of the testimony, be more fully explained, he should 
call the court's attention to it by appropriate prayers for instructions, or 
other proper procedure. 8. I ? .  M~rricX. ,  171 N. C., 788; 8. r.  Thomas, 
194 K. C'., 757; S. r.  O 'SeaJ ,  187 N. C., 22. I f  Oliver was incorrect 
as to the date of the allcged declaration, and Blythe was correct as 
to the tirne the prisoner was released, the conflict inrolved only a 
"subordinate feature of the cause" or a "particular phase of the testi- 
mony," concerning d i c h  the prisoner should have requested definite 
instructions. I n  the cases of Merrick and Thomas, new trials Twre 
granted because in each case a substantial feature of the law had been 
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omitted from the instructions giren the jury;  in O'Setd's case a new 
trial was refused for the reason that  the exce~ t ion  related to a eubordi- 
nate matter, in reference to which no special instruction had been 
requested. I t  should be observed, however, that the charge contains a 
complete statenlent of the prisoner's contentions, and his  denial of the 
material circumstances on which the State relied. The  cases last cited 
are  also decisive authority for overruling the prisoner's esception to the 
instruction on the question of reasonable doubt. The  instruction did 
not attempt a definition of the term, and this the p r i s o ~ e r  assigns for 
error, although he  made no request and tendered no prEyer for a par- 
ticular formula or a more comprehensive definition. 5'. 7;. Lane, 166 
x. C., 333. 

Tlie following paragraph appears in the charge to the ju ry :  "The 
defendant says and contends that  while he has been a man of bad char- 
acter, been convicted of offenses he has eonlmitted and put  on the chain- 
gang for quite a while, still, the defendant says and contends, that  ought 
not to condemn him in this case, but that  this case ought to be tried 
according to law and the fact that  he has been on the (chain-gang for 
other offenses ought not to prejudice your minds against him, and that  
you ought not to consider t ha t ;  and the court charges you you ought 
not to consider that, except as affecting the credibility of his evidence 
when lie was on the stand as to his statement as to ~vhere  he was when 
it occurred, if it  does affect his credibility." 

The prisoner excepted to the clause, "The defendant says and contends 
that while he  has been a man of bad character, convicted of offenses he 
has committed." This  detached expression is one of s e v e d  contentions 
xhich  his  Honor recited in summing u p  the evidence. Testifying in  h is  
on711 behalf, the prisoner said that  for various offenses he had spent 
several years in prison, and the statement of the contention was merely 
preliminary to the positive instruction that  the circumstances referred 
to were to be considered only as they should tend to affect his credibility. 
I f  the tr ial  judge happens to misstate a contention, justicr demands and 
the authorities require that he be given an opportunit j  to make the 
correction during the trial. Walker v. Burt ,  152 N. C. ,  325; Jordan 
T. JIotor Lines, ibid.,  559;  S. c. Reagan, 185 N .  C., 710; 8. v. Ashburn, 
187 S. C., 717. Tlie principle applies also to the judge'3 statement of 
an admission. I n  La Roque v.  Kennedy, l5G 1. C., 360, the Court said:  
"We must assume that  the judge correctly stated the admission of the 
parties, and if by inadvertence he did not, i t  ought to have been called to 
his attention a t  the time, and cannot be made the subject of' exception for 
the first time in the case on appeal." Hardy v. ilfitchell, 161 Pu'. C., 351. 

I n  his brief the prisoner sets out this excerpt from the charge to the 

jury:  "And, then, there mas a marl by the name of S u g p .  H e  stated 
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that  on that  same night, I beliere, he was robbed, the night of the 
killing, and that he  was robbed b~ this defendant, Johnson. H e  tells 
you ~ v h a t  time of night i t  was;  that  he went down to the jail the next 
day and recognized Johnson as being the man  who robbed him." The 
rrcord contains no escrption to this language. S o  objection was heard 
a t  the t ime; no escrption was taken af ternards ;  no assignment of error 
sets it out. A carcful perusal of the charge nil1 show that  i t  was one of 
a series of contentions given on behalf of the State. I t  is not said in  
the brief that  a witness by the name of Suggs Tvas not examined; only 
that  the record does not disclose that  ally witness testified to these facts. 
I t  i ~ ,  apparent, howcrer, that  there was testimony to this effect, for not 
only (lid his Honor recite the fart ,  but submitted a minute recital of the 
circurnstnncw, and then explicitly restricted the jury's consideration of 
the testimony to tlie question of the prisoner's whereabouts a t  the time 
of tlie homicide. The  clause objected to seems to have been treated a t  
the trial as of no special ~igllificnlicc, calling for no exception in the 
stenographer's notes or i n  the statement of the case on appeal. 

S e r e r d  of tlic esccptioi~s entered at the tr ial  ne rc  not brought forxmrd 
in the prisoner's brief, : r ~ i ( l  a rc  tliercforc taken as abandoned. Rule 2 8 ;  
IS. 2'. l:ryson, l i 3  S. C., 803. Wt. h a ~ e  consi(1ered them, neverthelrss, 
and are satisfied that  they point out no substantial error. Tlie expe- 
ricncctl m(1 learne(1 jutlgc nllo presided at the trial Tvas careful to safe- 
guard the rights of the priso~ler, and to gire him the benefit of every 
doubtful circunlstancc ant1 of ever-  legal principle to IT-liicli he x a s  
entitled. The controreriy turned almost entirely up011 the qucstion of 
i de~~ t i ty -~vhc t l l~ r  the prisoner took tlie life of the deceased, as the State 
colltendctl, ni thout justification or provocation, or  n-hether, as  he con- 
tended, lie was at houie ~ i t h  his family ~vhen  the homicide occurred. 
The  jury r c so l~  ed the conflictiiig testimony against the prisoner, and KC 

ha l e  found in the record no wfficicnt cause for dibturbing the verdict 
of the jury or the judgment of the court. 

S o  error. 

IVET v. RLTTI-IE ET AI.. 

(Filed 11 May, 1927.) 

Deeds and Conveyances-Restrictions-Reference to Former Deeds-De- 
scription-Identification. 

Where a development company has divided lands into lots, platted the 
same, ctc,  and coilvered the lots to different purcllasers by deeds not 
uniform in their restrictions as to the character and costs of dwellingi: 
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to be tliereon erected, and not evidencing a general scheme of derelop- 
ment in this respect: Held, one of these lots with such restrictions con- 
veyed to the original owner and sold by it without restrictions of this 
character, map be conveyed by it to another purchaser freed therefrom, 
and a mere reference in the conveyance to the former deed containing the 
restrictive clause is insufficient to incorporate the re3trictions of the 
deed referred to, the reference evidently being for the purpose of identify- 
ing the lands. 

CIVIL ACTION, before Finley, J., upon an agreed statement of facts, 
submitted a t  March Term, 1927, of NECRLENBURG. 

The defendants entered into a written contract with the plaintiff to 
purchase lot No. 10 of Square 5 of Piedmont P a r k  in the city of Char- 
lotte. On 5 May, 1900, Ahbott. Stephens and Coleman conwyed, with- 
out restriction, a certain tract of land containing 86 acres, lying and 
being near the city of Charlotte, to a corporation known z s the Piedmont 
Realty Con~pany.  The land ~r-as subdivided into conwnient lots, and 
these lots n e r r  sold to various lmrchasers. On  20 October, 1900, the 
Piedmont Realty Company conwyed to F. C. Xbbott certain lots, in- 
eluding the lot in controrersy. The  deed from the Piedmont Realty 
Con~pany to said A2bbott contained the following restriction: "It  being 
further understood and agreed that  the lots fronting on Central Avenue 
and Seventh Strcrt  are to he used for residential property only, and that  
no liousc costing less than $1,500 shall be erected on Central ,2renue, 
and no house coqtjng less than $1,000 shall be erected on S e ~ e n t h  Street." 
The lot in controwrsy fronts on Central Auenuc. 

011 19 S o v e m b ~ r ,  1905, *lbbott reconreyed the lot in controrersy, 
without restriction, to tlie Piedmont Realty Company. After describing 
the land, tlie deed contained this clause : "13eing the same lot Yo. 10, 
Square 5, conveyed bp the Piedmont Realty Company to F. C. Abbott 
by derd, and recorded in  the office of the register of deeds for Mecklen- 
burg County, in Book 150, p. 2.77." 

Thrreafter ,  oil G March, 1908, the Piedmont Realty Company con- 
veyed the lot in controversy to the plaintiff, without restriction, but the 
follon-inp clause appears in the deed of plaintiff: '(Being the same lot 
S o .  10, Square 5, conwped by the Piedmont Realty Company to F. C. 
-1bbott by deed recorded in the office of the register of deeds for Meck- 
lenburg Countv, in Book 150, p. 237." I t  appears further that the 
Picdmont Realty Company executed 58 original conveyances and 1 4  
secondary conreyances. Fifty-seven of the original conveyances con- 
veyed 12914 lots. T h e  remaining original deed conveyed 1361,5 lots. 
Of the said 12935 lots, the Piedmont Realty Company conveyed 1213$ 
lots subject to certain restrictions, and seven of said 1:!9y2 lots were 
conveyed without restriction. T h e  1361/i2 lots left were conveyed to 
F. C. Abbott without restriction. 
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The  plaintiff, i n  pursuance of the contract of sale between him and 
the defendants, tendered deed for said lot No. 10, Square 5, but the 
defendants refused to accept the deed upon the ground that  the plaintiff 
could not convey a title free of restrictions. 

The  follo~ving judgment was rendered : "This cause coming on to be 
heard a t  this term of the court, and i t  appearing to  the court upon the 
facts agreed that  the title to lot 10, Square 5 ,  on the map of the Pied- 
mont Realty Company, being the locus in quo set out i n  said facts 
agreed, is vested in  the plaintiff, free from restrictions, conditions and 
limitations, and that  the plaintiff's deed corireys the said lot free from 
said restrictions. 

" I t  is  thereupon ordered, adjudged, and decreed by the court that  the 
defendant accept the deed tendered therefor, and that the plaintiff re- 
cor-er of the defendants the purchase price to be paid and discharged 
according to the contract b e t w e n  the parties, and the defendants to pay 
the cost of this action, to be taxed by the clerk." 

From the foregoing judgment the defendants appeal. 

Pham-, Eel1 & Pharr for plaintiff. 
C. A .  Cochran. a.nd F. A. X c C Z e n e g l ~ a n  f o ~  defendants .  

BROGDES, J. I n  Davis v. Robinson ,  189 N .  C., 589, this Court held, 
up011 the facts presented in  that  case, that P i edn~on t  P a r k  was not the 
result of a general plan or scheme of development of an  exclusire resi- 
dciitial community. Jtisticc I'arccr, delivering thc opinion of the Court, 
said:  "Land is becoming more and more an object of daily commerce, 
and its uses are changing with the rarying needs and ~ w n t s  of society. 
Invention and new wants reflect thenlselves in the uses of land, and i t  is  
for  the best interest of the public that  the free and unrrstricted use 
shall be enjoyed, unlcss such  us^ is restricted in a reasonable manner, 
consistent with the public v~elfare. The  construction of deeds contain- 
ing such restrictions or prohibitions as to the uses of lands by the gran- 
tees, in the case of doubt, as a general rule, ought to be strict and in  favor 
of a free use of such property, and not to extend such restrictions." 

I n  the case a t  bar, the plaintiff holds a deed for the lot in controversy, 
which contains no restrictions n-haterer. but the defendants contend that  
the clause in plaintiff's deed from Piedmont Realty Company, "being 
the same lot S o .  10, Square 3,  conreyed by the Piedmont Realty Com- 
pany to F. C. Xbbott, by deed recorded in the office of the register of 
deeds for Meclrlenburg County, i n  Book 150, p. 237," was intended to 
subject plaintiff's land to the restrictions contained in the original deed 
from the Piedmont Realty Company to hbbott, bearing date of 20 Octo- 
ber, 1900. W e  do not think that  this clause can be enlarged so as to 



708 I N  THE S U P R E M E  COURT. 1193 

create a restriction. Apparently the clause is  a me]-e reference to a 
former conveyance for the sole purpose of aiding the identification of 
the land. -5, restriction of the free enjoyment and use of property 
should be created in plain and express terms; and, while perhaps it may 
be possible, by implication, to create restriction and encumber the free 
and untrammeled flow of property from purchaser tc purchaser, such 
implication ought to appear plainly and unmistakably. 

We are of the opinion that  this case is governed by the decision in 
Davis v. Robinson, supra, and the judgment is 

Sffirmed. 

J. T. HOLTOlU ET AL., TRUSTEES OF RURAL TI~INITT METHODIST CHURCH, 
SOUTH, v. D. E. ELLIOTT. 

(Filed 11 May, 1927.) 

1. Wills-Devise-Charitable Uses-Trasts. 
A devise of farm lands to the trustees of a religious collgregation to 

be used as a pastor's home, with provision for the perpetual care of the 
testator's grave, is a good devise for a charitable use and enforceable to 
effectuate the testator's intent. 

2. Same-C~u~tsJu~isdiction-Equity-Conversion - Deeds and Con- 
veyances. 

Where a devise of lands to the trustew of a religious coligrcgation 
under changed conditions has become ineffectual to carry out the pur- 
pose of the testator in providing a home for it3 pastor, or to carry out 
the condition annexed thereto, our courts have equitatde jurisdictioil to 
order a sale of the lands and the reinvestment of the proceeds in a home 
suitable for the purpose, and the reinvestment of the rcmninder of the 
proceeds of the sale to perform the conditions upon mh c11 the home mas 
devised and accepted. 

-\PPFAL by defendant f rom F i n l q ,  J . ,  a t  March Term, 1927, of 
MECKLE:KHITRG. 

Controversy without action on facts agreed. On  1 7  October, 1914, 
J l rs .  Harr ie t  T. Neisler made her mill, one item of which is as follo~vs: 
"And my X a r t i n  f a rm I will to be kept in the hands or the trustees of 
Trinity Church, which are T. M. Carr,  J. W. Carr ,  and others, and their 
successors i n  office, for a home for the minister who serves this church, 
and to kecp our lot i n  the cemetery in nice condition all the time." I n  
Xay ,  1920, the will was duly probated, filed, and recorded in the office of 
the clerk of the Superior Court. The  f a rm consists of 76.31 acres, 
situated in Long Creek Township, about sewn miles from Charlotte, 
68.50 acres being on the east side and 7.5 1 acres .on the west side of 
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Beattie's Ford road. Upon said farm there is no house or building fit 
or suitable for use as a home for the minister serving Trinity Church; 
the only improvement upon said farm is a small tenant house, which is 
in a bad state of repair, and is hardly habitable in  its present condition. 
The barn, crib, and other out-houses have so fallen into decay as to be 
unfit for any use for which they were originally intended; on account 
of the condition and disrepair of said premises, it is in~possible to secure 
a tenant to cultivate said farm, and the income therefrom, being less than 
$100, is not sufficient to pay a reasonable charge for the oversight and 
care of said premises. ,is the property now stands, it is of no practical 
purpose and use as a home or parsonage for the minister of Trinity 
Church, but on the contrary is rather a burden than a benefit to Trinity 
Church; the trustees have no funds with whirh to build a home or par- 
sonage for the minister serving said church. 

The plaintiffs, who are the present trustees of Trinity Church, pur- 
suant to authority given them by the Quarterly Conference, entered into 
a contract with the defendant in February, 1921, by the terms of which 
lie was to purchase the propcrty at  the price of $7,530. Of this sum, 
not exceeding $5,600 is to be invested in the purchase of a parsonage 
or home for the minister serving the church, and the remainder to be 
invested in approved securities, the income from which shall be expended 
annually in the preservation of the cemetery lot and the upkeep of the 
parsonage. 

Before the commencement of the action the plaintiffs tendered to the 
defendant a deed in due form, and the defendant refused to accept the 
deed and pay the purchase price for the alleged reason that the plaintiffs 
cannot convey a title in fee. 

Upon the agreed facts, his Honor adjudged that the plaintiffs are 
entitled to the specific performance of the contract. The dcfendant 
excepted, and appealed. 

Pharr,  Bell & Pharr for plaintiff. 
Sfancil l  d? Davis for dcfendant. 

hnahfs,  J. I n  devising the Martin farm to the trustees of Trinity 
Church, Mrs. Keisler had in mind the double purpose of providing a 
home for the ministers who should serve the church and of caring for 
her lot in the cemetery, and keeping i t  in good condition. These two 
purposes constituted the chief object of her bounty, and her gift was 
the means by which the object mas to be attained. The devise mas a 
gift for a charitable purpose. Gifts of this character, though not ex- 
pressly included among those enumerated in 43 Elizabeth, the Statute of 
Charitable Cses, are upheld and enforced; and courts of equity have 
jurisdiction to order, and in proper cases do order, the alienation of 
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property devised for charitable uses. Keith v. Scales, 124 N .  C., 497; 
Vidol 7). Girard, 43 U. S., 127; 2 How., 127; 11 Lam Ed., 205; 11 C. J., 
323 ; Eaton on Eq., 349. T h e  power is not infrequently exercised where 
conditions change and circumstances arise which make the alienation of 
the property, in whole or in part, necessary or beneficial to the adminis- 
tration of the charity. The  principle is re1.y clearly upheld in  Church 
o. Ange, 161 N. C., 318, in which i t  is  said:  "The language, the prop- 
erty 'shall not be disposed of, sold, or used in any other way or for other 
purpose than the one designated in this clause of m y  mill,' manifests an  
intention to effectuate the trust, and to permit a sale if the purpose 
declared, of providing a rectory, can be thereby promoted; but if this 
power to sell and reinvest i n  other land, suitable for a rectory, is  not 
contemplated by the will, i t  is not forbidden, and under the statute, 
Revisal, see. 2673, the plaintiffs can sell. I f ,  however, this mas doubtful, 
the sale in this case has the sanction of the Court, and (courts of equity 
have long exercised the jurisdiction to sell property d e ~ i s e d  for charit- 
able uses, where, on account of changed conditions, the charity would 
fail or its usefulness mould be materially impaired without a sale. 
Lockland v. Walker, 52 N.  TV. (Mo.), 427; Brcwn v. Baptist Society, 
9 R. I., 184; Stanly v. Colt, 72 IT. S . ,  119; Jones v. llabersham, 107 
U .  S., 183. I n  the last case, the Court said of an  elipress provision 
against alienation: ' I t  mill not prevent a court of chancery from per- 
mitting, i n  case of necessity arising from unforeseen chrtnge of circum- 
stances, the sale of the land and the application of the proceeds to the 
purposes of the trust. Tudor on Charitable Trusts (2  ecl.), 298; Stanly 
v. Colt, 5 Wall, 119, 169.' " 

The  judgment is 
Affirmed. 

FOREST CITY BUILDISG AND LOAX ASSOCIATION v .  W. J. DAVIS 
ASD MASSACHUSETTS BONDIKG AND IKSURASCE COMPANY. 

(Filed 11 May, 1927.) 

1. Judgments-Principal and Surety-.4ppeal and Error. 
The surety on a bond has the right to judgment against the principal 

thereon as the one primarily liable, and a judgment against him alone in 
plaintiff's favor is erroneous. 

2. Appeal and Error-RehearingJudgments-Principal and Surety. 
Where it is made to appear that the surety on a bond has not been 

given a judgment against its principal, and it is necessary for the pro- 
tection of its legal rights, and upon his exception duly entered the 
Supreme Court on appeal has inadvertently omitted to pass on this es- 
ception, his petition to rehear upon this point will be granted and the 
proper relief afforded. 
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PETITI~S of Nassachusetts Bonding and Insurance Company to re- 
hear the appeal in the abore-entitled action. Petition allowed. 

Flowers  & B o y d  for petit ioner.  

Coxson, J. The  above-entitled action was tried a t  October Special 
Term, 192.5, of the Superior Court of Rutherford County. 

From judgmcnt r e n d ~ r e d  upon the verdict, both defendants appealed 
to the Suprenie Court. This appeal was heard a t  Spring Term, 1926. 
Defendants' assignnlents of error were not sustained. The judgment re- 
covered by plaintiff against both defendants mas affirmed. 192 N. C., 
105. 

Petitioner, Xassachusetts Bonding and Insurance Company, now con- 
tends that  this Court failed to consider and pass upon the assignment 
of error based upon defendants' exception to the judgment. I t  contends 
that  there was error in the form of the judgment, i n  that  i t  does not 
appear therein that  judgment was rendered against i t  a s  surety for its 
codefrndant, TV. J. Davis. I t  appears from the petition to rehear that  
the petitioner has paid the judgment rendered against it .  I t  now asks 
that  the judgment be modified to the end that  i t  may hare  judgment 
against defendant TT. J. Davis, principal, for the amount so paid. 

TVhethcr, upon the record, such modification is necessary, i n  order 
that petitioner may have the relief to which it is entitled as surety need 
not be discussed. Petitioner is  clearly entitled to judgment against its 
codefendant, W. J. Davis, as principal for the amount which plaintiff 
has recovered against it  as surety on his bond. I t  is  ordered that  the 
judgment be modified in accordance with the prayer of petitioner. 

The  judgment, as thus modified, is  affirmed. 
Petition allowed. 

GEORGE E. BISANAR v. P. J. SUITLEAITRE. 

(Filed 11 May, 1927.) 

1. Judgments-Terms-Rendered Outside of Trial County-Consent- 
Agreement of Parties-Substantial Changes. 

Where the parties to an action hare agreed that the trial judge may 
consider the case and sign judgment beyond the limits of the county 
~vherein the case was tried, and he has requested each of them to for- 
ward a judgment in accordance with intimations he has expressed, his 
signing of a jndgment sent him by one of the parties is final and he 
may not, after forwarding it to the clerk of the court, make substantial 
corrections differing therefrom without the consent of all the parties 
litigant. 
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2. Sarn~RIotions-Rights and Remedies-Appeal and Error-Remand. 
Where by consent of the parties the trial judge has signed a final judg- 

ment out of term, and in another county from the place of trial, it is 
thereafter open to the party thereto objecting by n motion in the cause or 
other appropriate remedy to protect any legal rights that he may hare. 

APPE.~I,S by pl:iintiff arid clcfcndnnt from Walter Eiler, Emergency 
J d q e .  a t  December Term, 1926, of CATA~T-sa.  

Civil action for trrspnss, and to remove obstruction from an  alleyway. 
The  case \vas refrrred to Hon. S. J. Ervin  under the statute. Upon 

the corning in of the referee's report, exceptions were duly filed thereto, 
and heard before his Honor, Walter Siler, emergency judge, at the regu- 
lar December Term, 1926, of Catawba Superior Court. Xear  the end 
of the term the judge announced from the bench the conclusions he had 
reached on the several rnntters debated, and gare  intimation in  a general 
way of the character of judgment he would render. I t  was thereupon 
agreed that  the judgment might be signed out of tern] and out of the 
district. The  court requested counsel for both plaintiff and defendant 
to draw judgment and forward same to him a t  his hoine in  Pittsboro, 
N. C. On 20 December, 1926, counsel for defendant writ to the judge 
a judgment, which they understood to be in keeping with his intima- 
tions, but stated that  opposing counsel had not consented to it. This  
judgment was signed on 23 December, 1926,  promptly returned and 
docketed. 

Thereafter, on 15 January ,  1927, on application of plaintiff and with- 
out notice to the defendant, Judge Siler signed an  order a t  his home in 
Pittsboro, rescinding said judgnlent, and on 3 February, 1927, a t  
Raleigh, N. C., after noticc to the tlcfwdant, and over his objection, the 
j u t l p  signcvl wlmt is  trrmcd a final jutlgment in tllc cailse, from which 
1 ) o t l ~  sidcs :~l)pcal, assigning crrors. 

l'homns P. Prui f t ,  Il'illiaw L. M a ~ ~ s l ~ a l l ,  and TT'nlf~r C. Feimstrr  for  
pl(r,inf if. 

It'. B. Plirlr ond Self (e. Baghy f o ~  d,'fendanf. 

ST.\CT, P. J., ;lfter stating tlie c : ~ :  I t  is tlic uniforir llolding in  this 
jurisdiction that ,  except by consent, or unlcss nuthorizrd hy statute, a 
judge of thc Superior Court, even in his o w l  district, has no autllority 
to hear a cnusc, or to make an order substantially affecting the rights of 
the parties, outside of the county in  which the action is p,wding. Gasfcr 
I * .  l ' l~omas, IPS N. C., 346; C'ahoon r .  Hrinkley, 176 K. C., 5 ;  Xann 1;. 
Jlnnn,  ibid., 353; Cox v. l i o ~ d c ~ n ,  167 9. C., 320; Bank v. Perego?y, 147 
hT. C., 293 ;  Godlcin v. Xo~l t l s ,  101 N. C., 354; McSc i l l  r .  Hodqes, 99 
x. C., 248; Moore r .  Hinnant ,  90 N. C., 163. See, also, Thomas v. 
li'afkim, ante, 630. 
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N r .  Freeman, i n  his \-ahable work on Judgments, Vol. 1 ( 5  ed.), 269, 
speaking to tlie subject of correcting judgments after term, says: 

"As a general rule, unless control over it has been retained in some 
proper manner, or a statute otherwise provides, no final judgment can 
be amended after tlie term a t  which i t  was rendered or after i t  otherwise 
bccoines a final judgment. The  pov-er of courts to correct clerical errors 
and misprisions and to make the record speak the t ru th  by nunc pro tune 
amcndmentq after the term does not enable them to change their judg- 
ments in substance or in any material respect. And this is  true even 
thong11 the jndgnlent has not been formally entered of record by the 
clerk, where such entry is not essential to its validity. Consequently, i t  
is well settlcd that, i n  tlie absence of statute permitting it. the law does 
not authorize the correction of judicial errors, however flagrant and 
glaring they may be, under the pretense of correcting clerical errors. 
To entitle a party to an  order anlending a judgment, order, or  decree, 
ordinarily, he must establish that  the entrv as made does not conform to 
tvhat the court ordered." 

I n  the case a t  bar, by consent of the parties, the judge was authorized 
to sign judgment out of term and out of the district. This ended, we 
think, when he signed the judgment, tendered by the defendant, on 
23 December, 1926. His  subsequent orders, therefore, were without 
warrant  of law. Dunn c .  Taylor, 187 N. C., 3 5 5 .  The defendant's 
exceptions to these rnust be sustained, but this will be done without 
prejudice to the rights of the plaintiff to question the judgment signed 
on 6 3  December, 1926, by motion in  the cause, or other appropriate 
remedy. To this cild the cause mill bc remanded for such further pro- 
ceedings as the rights of the parties may require. 

On defendant's appeal, Error .  
On plaintiff's appeal, Remanded. 

STATE r.  G1,EN HOLIAND. 

(Filed 11 May. 1927.) 

1. Homicide-Murder-Self-Defense--Evidence-Questions for Jury. 
A homicide is justifiable when the killing is done under a reasonable 

apprelienqiori under the circumstances that it was necessary to prevent 
the killing of the accused, or to save himself from great bodily harm, 
and the question of the reawnableness of such apprehension under the 
circumstances is one for the jury. 
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2. Sam~Evidence-Quest ions  for Jury. 
Upon the question of justifiable homicide, evidence is permissible that 

tends to shom that the defendant was physically greatly inferior to the 
deceased, knew of his clangerous character or repntatiou, and of threatq 
made by him against his life, had previously been nssaulted without 
provocation by the deceased, and that a t  the time of the killing he had 
retreated before him in fear ac: he advanced upon him until prevented 
by his surroundings. 

3. Homicide--Evidence - Self-Defense - Collective Facts - Appeal and 
Error-Prejudice-Reversible Error. 

Where there is evidence tending to shom that the accused killed the 
deceased u d e r  a reasonable apprehension of his own dc.ath or of receiv- 
ing great bodily harm from him: that he unexpectedly met the clecensetl 
a t  the door of the room he was leaving, his testimony that  he "could tell 
from the appearance of the deceased, when he came in t l e  cafe door, and 
jumped a t  me, that  he was mad. I think he was drinking." is competent 
as  a statement of collective simple facts calling for III ordinarq. and 
natural inference, which conclnsion in itself is a statement of a fact, and 
its exclusion hy the trial judge constitutes prejudicial and reversible 
error under the evidence of this case. 

APPEAL by  defendant f r o m  Harz~~ooc i .  J.. and  a jury,  a t  November 
Term,  1026, of CATAWBB. N e w  tr ia l .  

T h e  defendant was conricted of murder  in  the  second degree and  sen- 
tenced to be confined i n  t h e  State's prison f o r  twelre years  a t  h a r d  labor. 

T h e  substance of the State's evidence: D e f w d a n t ,  Glen Holland,  killed 
P a u l  Donkel,  24 October, 1026, about 3 o'clock i n  the  evening, i n  t h e  
R i ~ ~ e r s i d e  C a f e  i n  the  town of Brookford. T h e  cafe h a d  t h e  usual 
counters, stools, etc. D o n k ~ l  was killed near  t h e  back of the  room. He 
was shot once through the  epc. Deceased weighed about  170  pounds, 
was about 21 years  old. When  examined a short  t ime  af ter  t h e  ki l l ing 
by  t h e  sheriff he had  i n  his h i p  pocket three-fourths of a p in t  of whiskey. 
T h e  only means of ingress and  egress to  the  c~afe f r o m  the  public road i s  
the  f ron t  door. T h e  defendant w a s  i n  t h e  cafe and had  a pet squirrel.  
H e  asked D e ~ v e y  Austin, State's witness, who was i n  the cafe, to  keep 
t h e  squirrel,  and  gaye h i m  some chestnuts to feed i t ,  a s  h e  was going 
out t o  take h i s  g i r l  to  ride. H e  s tar ted t o ~ v a r d s  t h e  front door, the  
only way  out,  i n  a perfectly good limnor. T h e  deceas~?d came i n  t h e  
f r o n t  door, meeting defendant going out.  1)efendant commenced back- 
ing, wi th  h i s  h a n d  on his  r ight  h i p  pocket. Noth ing  was seen i n  de- 
ceased's hands. Defendant  was backing a n d  deceased n alkiag towards 
him.  Defendant  backed arid deceased followed h i m  twelve or  fifteen 
feet. Deceased was about s i s  feet  f r o m  defendant when defendant shot 
him-got h i s  pistol f r o m  h is  h i p  pocket and  shot deceased one time. 
Deceased fell  and  did not move. Defendant  got h i s  squirrel  off Austin's 
shoulder and went out the  door. B o t h  h a d  been i n  the  cafe t h a t  morn ing  
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about 11 o'clock and a t  one o'clock, but did not sneak to each other. 
When deceased was walking towardq defendant he was taking slow, 
short stepq. Defendant said, "Don't come on me, Paul" (meaning Don- 
kell.  and deceased said. "Don't null no G-d- knife on me." H e  
looked as if he was going to gct hold of defendant and he seemed about 
half mad. Defendant backed u p  behind the store in  the corner. De- 
fendant looked like lie was frightencd mid scared. When deceased came 
in the door he lit a cigarette, was sn~i l ing  and said to some one that  he 
was going to knock "H- out of somebody." Some one said, "So,  I 
would not do that." Deferidant said, "Paul, don't come on me." De- 
ceased said, ('Don't pull no G-(1- knife on me." Defendant kept tell- 
ing deceased not to come on him, until he got next to the stove; de- 
ceased kept walking towards h im:  then defendant shot. From where 
Holland shot i t  was about twenty-fire feet to the door. Deceased had a 
cigarette in his left hand. The on17 means of escape was going out the 
front door. 

Jesse Smith, for the State, testified in pa r t :  "About three rnonths 
before this shooting occurred I witnessed a difficulty between them- 
Pau l  Donkel and Glen Holland. They had a little trouble a t  the Rirer -  
side Cafe on Saturday night. After Pau l  hit Glen, Glen said:  'You 
son of a b-, I will get you later.' Pau l  started walking off, then 
stopped and said, 'You can get me now if you want to,' and Glen said, 
'I will get you later.' This happened out in front of the Riverside 
Cafc." 

T h e n  this occurrence took place defendant was assaulted by deceased 
while sitting in  the car talking to Nora Hefner in front  of the cafe. 
This witness admitted (1) he x7as sentenced to the roads for forgery, 
( 2 )  accused of breaking in store at Brookford and stealing goods, ( 3 )  
conricted of fighting two or three times and sent to  the roads, (4) been 
off and on the roads for past t v o  or three years, (5 )  been accused of 
selling liquor, "but they never did catch me." 

Charlie Nance, an  uncle of deceased, testified in pa r t :  "He (defend- 
ant )  said h? ~ v a s  not going to whip Pau l  (deceased), but he was going 
to ~11oot 11- out of him. This happened the last of September." 

Dr .  Ford testified that  the general reputation of Nance was good. 
The defendant testified, in part, that  he n a s  18  years old and weighed 

about 140 pounds. Knew deceased for ten or twelve years; lived about 
three miles auart. Was in the cafe about 11 o'clock and about 1 o'clock 
and saw deceased, but no word was spoken betreen them. Went to  
cafe about 3 o'clock, drank a coca-cola, gave pet squirreI to Devey 
Austin to keep for him for about half an  hour. "I was going to take 
my girl, Kora Hefner, for a ride when I left the cafe." H e  described 
the cafe room and testified as to the occurrence: "I started to go get 
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in my car to take my girl to ride. I got within two or three feet from the 
door. Donkel came in, and the first I heard him say was, 'G- d- 
you, I am going to kill you or knork h- out of you,' or something like 
that, and then he jumped at me. I began to back. I had gotten within 
about three or four feet of the door, which was about twenty-five feet 
from where I had been with the squirrel and the other folks. I did not 
know Paul Donkel was at the door until he spoke. I bega 1 to back away 
and said, 'Paul, don't come, don't come on me,' three or four times. 
I backed as far as I could between the counters and back behind the 
stove, and when I got back there I said again, 'Paul, don't come on 
me,' and he started to take another step towards me and I shot him one 
time for the purpose of stopping him. I backed back twenty or twenty- 
five feet pretty rapidly. I was scared he was going to kill me, and mas 
trying to get out of his way. I mas watching him. Paul had his hand 
right on his hip pocket like that (showing the jury), under his coat, 
when he began to come on me. I did not observe his I2ft hand. H e  
spoke something to me several times after he jumped froin the door 
to me. I was too scared to notice much of anything. He was coming 
on me and had me hemmed up in the corner, and I said, 'Paul, don't 
come on me; I don't want to have any trouble,' and he says, 'Don't you 
pull no G- d- knife on me.' Where I was I could not step back any 
further. I believed he was armed. I shot Paul  Donkel because I was 
scared of him and wanted to stop him. I knew he wa3 a dangerous 
man. I mas scared he was going to kill me, and I just had to do it. 
I shot him for the purpose of stopping him. After I shot him, I left 
the building. I came back on the follo~ving Thursday and gave myself 
up to the sheriff. I know that Paul  Donkel had made threats towards 
me before 24 October. I t  was in the city jail one Saturday morning a 
couple of months before 24 October. G. C. Travis, chief of police of 
Brookford, was present at the time he made the threat. Brookford is 
about three miles from Hickory. Paul  Donkel was locksd up in jail. 
He  walked up to my car one night while I was sitting there talking to 
my girl, Nora Hefner, and hit me. H e  nearly beat me up. The next 
morning I went to the police and had a warrant sworn out. H e  sent 
for me while he was in jail and said he wanted to see me. I went back 
there and he said, '0- d- you, you son a b-; I have not done no life- 
time crime, and I will get out some time, and when I do .[: am going to 
kill you.' . . . The next threat that I heard him make against me 
was one Saturday afternoon. I was standing on my father's porch and 
he was in front of 13. L. Pitts' store. Mr. Pitts is a merchant at  Brook- 
ford and is here now. Paul  said, 'G- d- you, you son of a b-, I am 
going to kill YOU.' He was talking to Mr. Pitts about rae. I turned 
around and went into father's store. Since that time a number of 
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threats ha re  been communicated to me that  the deceased, P a u l  Donkel, 
made against me. . . . Arthur Hefner said P a u l  said, 'I am going 
to throw dynamite under the G- (1- car and blow me into h-.' 
. . . Will Krider said Pau l  said, 'He wished he  could lay off from 
work just about one hour ;  that he  would like to kill that  son of a b-.' 
Pau l  was  orki king on the p r d  force with Tfrill Krider. . . . I 
recall when it was that  P a u l  began to show a decided hatred for me. 
I t  ITas when I had the warrant  taken out for him, ancl I was sulnrnoned 
on a case where I had seen him cut a man-Ern Julian.  I hat1 sworn 
against liim for the State. They had me sumnioned, and after I had 
the n-arrant taken out it seemed to me that  he  aln-ays had it in for me 
ever since then. I did not hare  anything to do with the warrant in the 
E r n  Julinn case. After 1 n-as subpcenaed as a ~vitness, he strucli me 
~ v h e n  I mas in  my car with S o r a  Hefner. These t n o  cases were tried 
together a t  the snmt time ir: Hickory, a i d  I was witncss for tlie State. 
Vp to that  time I do not knon of any feeling he had towards me. On 
one occasion when I passed riding in my car and passed nliere he  nTas 
walking, Pau l  Donkel t h e n -  a rock a t  me and hit the back of lily car- 
dented in the back of tlle car nhere  it hi t .  Tliat was tried in the 
recorder's court i n  Hickory. I did not know he IT-as about before the 
rock hit  the car. There ve re  four or five of them together in the road. 
I got the pistol that I shot P a u l  Donkcl ~ v i t h  some four or fire months 
ago. I put it in my pockct the Saturday night before. I had lieard 
tliat Pau l  Donkcl TI-as in Catavba County. I v7as not looking for him 
in  the least. I lived about half a mile from tlle Riverside Cafe." 

Q. State  lieth the^ or not, or did yon know the gcneral reputation of 
the tlccensctl, P a u l  Doukel, as being a dnngcrous and ~ ~ i o l e n t  m a n ?  AL 
Yes, he was dangerous. I was scared of him. 

Q. -1ns~rer the question n l~ct l ie r  or not it x-ns good or bad. .I. It 
n-as bad." 

H e  denied, as did S o r a  Hefrirr, that  he made any statement as testi- 
fied to by State's witness, Jcsse Sniitli. H e  denied tliat he had any ill 
feeling towards deccnsed a t  tlie time of tlie killing. Denied the threat 
as testified to by Snnc t ,  or that he  liad made any threat against Donkel. 

Thc  following answer to a question asked defendant mas objected to 
by tlle State mid nlotioli to strike out allowed by the court below, the 
:Insuer to whicli dvfe~itlant csceptrd a i ~ d  assignecl error, is as fo l lom:  
"I ( m d d  fell from file appearancc~ of t h e  tleceased, Paul DonXcl, when he 
came in f h e  cafe door ancl jumped at 7ne that he zcas mad. I fhinlc h e  
r a s  drinliing." 

Sunlerous witnesses for defendant testified that  the general reputa- 
tion of deceased as a dangerous and violent man TT-as bad, including 
the chief of police and mayor of Urookforil. Defendant testified as to 
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comn~unicated and uncommunicated threats. There was testimony as to 
the general reputation of defendant by one witness a:$ being bad for 
drinking and fighting, and by two witnesses bad and pretty bad for 
fighting, to which defendant excepted and assigned error. From judg- 
ment rendered defendant appealed to Supreme Court. The above assign- 
ment of error is the only one necessary to be considered. 

Attorney-General Brummitt and Assistant Attorne?y-General X a s h  
for the State. 

Wilson, IYarZick, A. A. Whitener, Whitener & Whitener and C. L. 
Wh ifener for defendant. 

CLARICSON, J. The first law of nature is that of self-defense. The 
law of this State and elsewhere recognizes this primary impulse and 
inherent right. One being without fault, in defense of his person, in 
the esercise of ordinary firmness has a right to invoke this law and kill 
his assailant, if he has reasonable ground for believing cr  apprehending 
that he is about to suffer death or great or enormous bodily harm at 
his hands. The danger or necessity may be real or apparent. I t  is for 
the jury, and not the party setting up the plea, to determine, under all 
the facts and circumstances, the reasonableness of the grounds for the 
belief or apprehension of the real or apparent danger or necessity. The 
mere fact that a mall belieyes or apprehends that he is in  present, im- 
mediate and imminent danger of death or great bodily harm, is not 
sufficient to justify the taking of the life of a human heing, but there 
must be reasonable ground for the belief or apprehension-an honest 
and well-founded belief or apprehension at the time the homicide is com- 
mitted. S. v. Dison, 75 N. C., 273; 8. 1;. Turpin, 77 N .  C., 473; S.  v. 
Barreff ,  13'2 X. C., p. 1005; S. c. Lipscomb, 134 N .  C., p. 689; S. v. 
Garland, 138 K. C., p. 675; S. v. Lilliston, 141 N. C., p. 8!57; S. v. Black- 
well, 162 N. C., p. 672; S. 5 .  Thomas, 184 N. C., p. 757; S. v. Johnson, 
184 N.  C., p. 789; S. 5 .  Bosf, 192 N .  C., p. 1 ;  Horrigan & Thompson, 
Cases of Self-Defense, p. 968-9. 

I n  S.  v. Hand, 170 N. C., at  p. 706, it is said: ('It is well-settled law 
that when the killing with a deadly weapon has been proven or admit- 
ted, the burden is on the prisoner to show excuse or mi1,igation. S. v. 
Gaddy, 166 N. C., 341; S. v. Yafes, 155 N. C., 450; S. v. Roule, ibid., 
436; S. v. Simonds, 134 N.  C., 197; S.  v. Brittian, 89 N .  C., 481." 

I n  S.  v. Johmon, 166 N .  C., at p. 395, speaking to the question: 
"This Court said in S. v. Gray, 162 N. C., 612, that 'One may kill when 
necessary in defense of himself, his family, or his home, and he has the 
same right when not actually necessary, if he believes it, to be so, and 
he has a reasonable ground for the belief,' and in S. v. Kimbrell, 151 
N .  C., 709, 'If there was m ~ y  evidence to go to the jury in support of 
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this contention, then i t  was for the jury, and not for the court, to pass 
upon the question of his motive i n  firing the shots, as well as the reason- 
ableness of the grounds of his apprehension. S. v. Nash,  88 N .  C., 618; 
8. v. HCLTTZ'S, 119 K. C., 861; S. 21. Hough, 135 S. C., 663; X. v. Blevins, 
138 5. C., 668; S. v. Castle, 133 N. C., $69; S. v. Clark, 134 N. C., 
699; S. v. Barrett, 132 N .  C., 1003.' " 

"One cannot be expected to encounter a lion as he  ~vould a lamb." 
8. u .  Floyd, 51 E. C., 392; S. 2.. W i l l i a m ,  186 N. C., p. 627. 

I n  S. v. Turpin ,  77 N. C., at p. 477, i t  is held:  "Where one is drawn 
into a combat of this nature by the very instinct and constitution of his 
being, he is obliged to estimate the danger in which lie has been placed, 
and the kind and degree of resistance necessary to his  defense. T o  do 
this he must consider not only the size and strength of his foe, how he is 
armed, arid his threats, but also his character as a riolent and dangerous 
man. I t  is sound sense, and we think sound lan-, that  before a jury 
shall be required to say whether the defendant did anything more than 
a reasonable man should have done under the circumstances, it  should, 
as f a r  as can be, be placed in the defendant's situatio~i, surrounded with 
the same appearaiices of danger, with the same degree of knonledge of 
the deceased's probable purpose which the defendant possessed. I f  the 
prisoner x i s  ignorant of tlie character of the deceased, then the proof 
of it would h a r e  been inadmissible, because his action could not have 
been iilfluerlced by the dangerous character of a man of whoin he had 
no knowledge." S. v. Xa f thews ,  78 N. C., 5 2 3 ;  S. v. Hensley, 94 S. C., 
1021; P. I ? .  Rolll?~s,  113 N .  C., 722; S. e. Byrd,  121 N .  C., 684; S. v. 
J l c I ~ w ,  12,5 N. C., 645; S. v. S u m ? ~ c r ,  130 X. C., i l S ;  S. 2.. Blacklccll, 
sup7.a. 

I n  S. c. Vozsgh, 138 AT. C., at 11. 667-8, it is said:  " I t  is  t rue there is 
no evidence that  tlie deccased n a s  arnicd nit11 a deadly venpon, a t  least 
none was exhibited, but the evidel~ce does show that  the deceased had 
sent word to the defendant that  he intended to kill him, and the tlefend- 
ant  had a right to suppose that  the deceased was endeavoring to carry 
out his threat and n a s  prepared to do it. Then, again, the evidence 
shows there was an enormous disparity in  the relative strength and 
power of the deferida~lt anti deceased, the one being a weakly, delicate 
man of very small stature; the other, in comparison, being a giant of 
riolent nature, and evidently capable of either killing the defendant or 
doing him great bodily harm ~vithout the aid of a weapon. The  de- 
fendant was on his 0 ~ 1 1  premises, engaged in his peaceful pursuits a t  
the time the deceased advaiiced on him in a nlailner giving unmistaka- 
ble evidence of his purpose to do tlie defendant bodily harm." 

I n  S'. v.  Barrett, 132 S. C., a t  p. 1010, it is said:  "There is a marked 
difference between an  actual necessity for killing and that  reasonable 
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apprehension of losing life or receiving great bodily hanm, which i s  all 
that  the law requires of the prisoner in order to excuse the killing of 
his  adversary, and i t  was just this difference that  may have caused the 
jury to decide against the prisoner upon this most impwtant  issue in 
the case." S ,  c. Johnson ,  184 N. C., p. 637; S. z.. Bush, 184 X. C., 
p. 778. 

With these principles of lam well settled in this State, we come to the 
vital assignment of error of defendant. 

D ~ f e n d a n t  objected and assigned error in the court below striking out 
the following testimony of the defendant : "I could fell  f rom t h e  appear-  
ance of the  deceased, P a u l  Donke l ,  w h e n  h e  came  in the  cafe  door and  
jutnped a t  m e  t h a t  lie was m a d .  I fhinX: h e  was drinking." We think 
this evidence was competent. 

I n  S. v. Lealz, 156 K.  C., a t  p. 647, this C'ourt, speaking to the sub- 
jcct, said:  "The rule applicable to eridence of this charzcter is clearly 
and accurately stated in JIcKelvey on Evidence, p. 220 e f  seq., as fol- 
lows : 'The instantaneous conclusions of the mind as to tlie appearance, 
condition, or niental or physical state of persons, animals and things, 
derived from observation of a variety of facts presented to the senses a t  
one and the same time arc, legally speaking, matters of fact, and are  
admissible in evidence. A witness may say that  a man a1)peared intosi- 
rated or angry or pleased. I n  one sense the statement is a conclusion or 
opinion of the witncss, but in a legal sense, and within the meaning of 
the phrase 'matter of fact,' as used in the law of eridtmce, it is not 
opinion, but is one of the class of things abore mentioned, which are 
better rcgardrd as matters of fact. The  appearance of a man, his  
actions, his expression, his conversation-a series of things-go to make 
up tlie mental picture i n  the mind of the witness which leads to a 
kno~rledge which is as certain, and as much a matter of fact as if he 
testified, from evidence presented to his eyes, to the color of a person's 
hair, or any other physical fact of like nature. This class of evidence is 
treated in many of the caws of opinion admitted under the exception to 
the general rule, and in others as matter of fact-'shorthand statement 
of fact,' as i t  is  called. I t  seems more accurate to treat it as fact, as i t  
embraces only those impressions which are practically instantaneous, 
and require no conscious act of judgment in their formation. The  evi- 
dence is almost universally admitted, and very properly, as it is helpful 
to the jury in aiding to a clearer comprehension of tlie facts.' " Renn v. 
R. R., 170 K. C., 128 ;  5'. v.  Spencer ,  176 N. C., 709. 

N r .  Nash, for  the State, in his argument with his usu,il intellectual 
honesty admits error, but contends i t  was harmless. We cannot so hold. 
The  deceased, P a u l  Donkel, cursed defendant, Glen Holl,ind, and told 
him, while in jail, "I will get out some time, and when 1 co I am going 



N. C.] SPRING TERM, 1927. 721 

to kill you." Other threats had been made to defendant, and repeated 
threats made by deceased against defendant's life had been communi- 
cated to him. Defendant had seen deceased cut E r n  Julian,  and because 
defendant was subpoenaed as a ~vitness deceased "struck me ~vhen  I was 
in my  car with Kora  Heffner"-"he nearly beat me up." Defendant knew 
deceased's general reputation n-as bad as being a dangerous and violent 
man. The appearance of the deceased, as he came in  the cafe, under 
the facts and circunlstances of this case, was all important to the de- 
fendant. The  reasonableness of the ground for his belief or apprehen- 
sion of danger to life or great bodily harm x i s  for the jury to pass on, 
but the defendant had a right to state the action and appearance of the 
deceased as  he came in the cafe door: (1) he jumped a t  him, ( 2 )  he was 
mad, ( 3 )  thought he was drinking. This  was competent evidence and 
the exclusion prejudicial. Defendant x i s  entitled to the impression 
made on him xvith the p r e ~ i o u s  k1101~711 threats and the knowledge of 
deceased's general reputation as a 1-iolent and dangerous man, which 
would indicate to him that  he was not going to encounter a lamb. This 
aspect he was entitled to hal-e considered by the jury in  xveighing his 
conduct with the other evidence as to the rensonablenc~s of the grounds 
of his belief or appreliension that  he v n s  about to suffer death or great 
bodily harm a t  the hands of the deceased. The  probative force was for 
the jury. 

As the case goes hack for a new trial, the other exceptions we do not 
think necessary to pass on. For the reasons given, there must be a 

Kern trial. 

DELASET ET AL. 1.. VASSESS ET -11, 

(Filed 11 May, 1927.) 

1. Deeds and Conveyances-Restrictions as  to  Buildings-Land Devclop- 
mcnt Companies. 

There  a general scheme of de~elopment of an aren of land into lot? 
platted and sold ~vith reference to streets, etc, laid off therein contain- 
ing restrictioni as to the kind of dwellinpi: to be erected thereon, li not 
alleged in the complaint in a suit by the onners of some of thcse lots 
seeking in jnnc t~~  e relief against other purchasers from erecting a class 
of residences inhibited in their own deeds, a demurrer to the complaint 
is good. 

2. Same-"Dwellings"-Apartment Houses. 
Where the restrictions in a deecl in n general scheme of selling an aren 

of land into lots contains a building restriction that the houses shall be 
"dwellings," the word "dwellings" so used is construed to include apart- 
ment houses in  which sereral families dwell, in the absence of other 
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descriptive words that would further restrict the character of the dwell- 
i ~ ~ q s  which Iuag be erected on t l ~ e  lots, as whwe it is stated not more tha~ i  
one dwelling may be erected. 

CIYIL ACTIOS, heard upon complaint and demurrer, by Finley,  J., at  
,lpril Term, 1027, of ILIECI~LEXB~RG. 

Plaintiff alleges that Ethel  R .  DeLaney is the owner of lot S o .  13, 
in block S o .  13, of the revised nlap of Piedmont Pa rk ,  said lot fronting 
66 fret on Louise ,lvcnuc and liaring a depth of 1.50 feet; that  Ethel  R .  
D e L a i i g  purchasetl said lot from Perlc Meacham Xelch and her hus- 
band. C. 31. TTTelc1i, by deed dated 27 July,  1920; that  TVelch and wife 
llcltl title by snntlry niesne conveyances from Suburban R e a l t ~  Com- 
pa11,v. 

The  following reservatiol~s, conditions and restrictions appear in 
Ethel  DcLaneg7s tlced, to wi t :  "This conveyance i s  upon condition that  
no on-ncr of said real eptntc sliall a t  any time hereafter erect upon said 
r t~a l  estate ~ t r u c t n r e  excq)t a tl~relling-house n.hic11 shall cost not 
less than  fiftctw llundrctl dollars ($1,500), and no on-ner of .aid r e d  
wtatc sliall permit any huiltlinq crcctetl tllcreon to be used for other 
purpose t l ~ n  (lwclling and otlier ncccssary outhouses," etc. 

Tlic plaintiff further allcgetl that  the Piedmont Realty Con~pany con- 
vyct l  13612 lots in Pirtllnont P a r k  to F. C. Abbott, 1)y deed dated 
29 J:lnuary, 1006, n.llicli saitl tlccd colitninccl no restrictions; that  on 
1 F(,brunry, 1006, ,Ibbott conveyetl said 13612 lots to the Suburban 
Realty Company by tlccd containing 110 restrictions. It was further 
a l l cgd  that  plai~itiffs, Thomas 73. Goocle and wife, Bcss 'K. Goocle, are 
the owners of parts of lots Sos .  1 and 2, in block 14, said land beginning 
30 fcct from the intersection of East  7th Street and P a r k  Drive, and 
that Goode and n i f e  are the oxncrs of said lot by viriue of a deed 
datccl 12 ,lugust, 1022, and csccutecl by John  R .  Pha r r ,  and mesne con- 
V E ~ : I I I C C S  from Piedmont Realty Compmly to Joseph Ruth .  The  Goode 
ticcd c n ~ ~ t : ~ i ~ ~ s  tlics hame rc s t r i r t i o~~s  : I I I ~  col~(Iitions recited ill tlic De- 
Laucy deed above mentioned. 

I t  is further alleged that  the defendants, John  R. VanSess  and Chase 
Brexizcr, are thc owners of and tenants in coinnlon of lot S o .  1, block 
13, of tlie prolwrty k n o ~ r n  as Piedmont Pa rk ,  and that  said defendants 
arc also the owners of lot No. 2, in block S o .  13, of said Piedmont 
P a r k  property. The drfe~ltlants acquired title through mesne convey- 
:mccs from Pictlmont Realty Conipany to J. Louis Spencer and wife, 
J .  C. S e a l  and wife, and Disie Rcalty and Building Company; that  the 
deed of the tlcfcndants c o n t a i ~ ~ s  thr  same contlitioils and 1.estrictions as 
those set out i n  the plaintiff's deed. It is  further alleged in  the com- 
plaint "that Piednlont P a r k  n-as originally an 86-acre tract of land, 
purchased by F. C. Abbott in 1900. -1 corporation, Piedmont Realty 
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Company, was formed, and the land conveyed to i t  and then developed 
into lots, streets and arennes, and the map slion-ing lots, blocks, streets, 
avenues and alleys n a s  made and spread upon the records in the office 
of the register of deeds of Mecklenburg County;  that  the Piedmont 
Realty Company, pursuant to said map, made 58 original conreyances 
of lots in Piedmont Pa rk  and 14 secondary conveyances, the latter con- 
sisting of quit-claims, corrective deeds, releases and reconl-epances upon 
title Iwinp rcinr-ested in said company; that 57 of said original deeds 
conr-cyed 12111 2 of said lots, the remaining one origiual deed conveying 
13612 lots as l~ercinafter  set forth:  that  the Piedmont Realty Company 
conveyed 12112 lots subject to a restriction sanie as appears in plain- 
tiff's deed; that S of said 12915 lots n e r e  conreyed without any restric- 
tion to residential purposes only; that  of the 37 original conveyances 54 
contained the restriction hereinbefore nlentioned, 3 deeds co~ltaining no 
restriction whatsoerer; that  on 29 J a n u a y ,  1906, the Piedmont Realty 
Cioinp:~ny mnrlc an original conveyance of 1361: lots as aforesaid to 
F. C. Libhott. n l~ ic l l  deed contni~ietl no restrictions ~rhatsoevcr;  that  said 
deed v a s  the 53rd conreyancc of the Piedmont Realty Comlmny, prior 
thereto 1171 2 lots having hccn con:-e-etl subject to the restrictions set 
forth, a11d 6 unrestricted; that  the said F. C. Abbott, prior to said con- 
wynucc, c a n d  to be orgnnizrd n corporation knonn as the Suburban 
Rcalty Conlpany, n-it11 himself as president; that  said conrcpnce  of 
1361- lots by Piedmont Realty Coml)any to F. C. *Ibbott was niarle 
29 January ,  1906. . . . The said 5'. C. Abhott conreyed the identi- 
cal property to thr~  suburban Realty Comlmny by deed which contained 
no re-trictions. . . . Thc  total number conveyed by Piedmont 
Realty Company ~ r i t h  restrictions 121, n-itl~out restrictions 1341,b. 
Tllc Suburban Realty Comp:rny niade maps of its purchaie and other 
added blocks and spread same on rccord. . . . The Suhnrha~i  Realty 
Company conreyed snit1 13611 lots and 1 0  other lots added hy it thereto 
from other contiguous lands, referring to its map and subject to re- 
qtrictions, pr:rcticnlly the Game as  those contairletl i n  the Piedmont 
Renlty C'oinpar~y deeds. Before the Piedmont Realty Cornpany con- 
ycyetl the said land to Joseph Ruth  ant1 wife, Jcliliie Ruth,  under 
whom wid Thomas B. Gootle and nife,  Ucss TIT. Goode, plaintiffs, claim, 
said Piedrnont Realty Company had conwyed to sulldry purchasers 
601 lots by 49 deeds with restrictions, and 6 lots by 4 deeds without 
restrictions, and before said Piedmont Realty Company conveyed the 
said land to J. Louis Spencer and rift, under v h o m  drfendants claim, 
said company had conveyed to sundry purchasers 5535 lots by 41 deeds 
with restrictions and 6 lots by 4 deeds without any restrictions. . . . 
That  the Piedinont Realty Company has not done any business or ov7ned 
any larid in the Piedmont P a r k  or elsewhere since 19 June, 1911, and 



724 I N  T H E  S U P R E N E  COURT. [I93 

on 19 June, 1911, said corporation was dissolved so that i t  cannot join 
in this action or bring an action in behalf of plaintiiTs and others 
against said defendants; that there are now in  said Piedmont Park  only 
three houses which are other than what is known as a single-family 
house, two of said houses being four-family apartments, snd one being 
a duples or two-family house, and in addition thereto one filling sta- 
tion, one four-family apartment, the duplex house and filling station 
being on 7th Street, and one four-family apartment on Beaumont 
Avenue. 

That while the plaintiffs, Ethel R. DeLaney and Thoinas B. Goode 
and wife, Bess W. Goode, and those under wholn they claim their said 
lots of land, have not heretofore brought an action for an injunction or 
other legal action against any of the on-ners of said four-family apart- 
ments, or said duplex house, and haye made no formal protest against 
their erection or maintenance, they h a ~ e  not espressly given their con- 
sent to the erection or maintenance thereof. 

That the said defendants hare had plans drawn and made for the 
erection of two apartment houses, one an eight-family apartment house 
on the front part of said land owned by them and herein described, 
fronting on 7th Street, and a four-family apartment house on the rear 
part of said land fronting on Beaumont Avenue, and they propose to 
build such apartment upon said lands. 

The plaintiffs alleged that the building of raid apartment houses on 
said lands by said defendants vi l l  irreparably injure the tjaid plaintiffs 
and the d u e  of the land owned by them. 

That the plaintiffs bring this action on behalf of themselves and all 
other parties owning lots in Piedmont Park in the city of Charlotte who 
may come in and be made parties plaintiff. 

Wherefore, plaintiffs pray judgment that defendants be perpetually 
restrained and enjoined from erecting upon their land herein specifi- 
cally described any apartment house or any other house except what i s  
known as a one-family dn-elling house, from dividing their said lot into 
two parts, one fronting on East 7th Street and the other fronting on 
Beaumont Avenue, and from using said lots or either of them for the 
purpose of building said apartment houses 01- houses other than one- 
family d~velli~~g-llouses, and plaintiffs further pray judgment for the 
costs of this action to be taxed by the clerk, and for such other and 
further relief to which they may be entitled." 

The defendants demurred to the complaint, said demurrer being as 
follows : 

"The defendants demur to the complaint of the plaintifls and assign 
as grounds therefor that the complaint does not state facts, sufficient to 
constitute a cause of action in that it appears on the face of the com- 
plaint : 
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"1. That  there was no general scheme or plan to impose restrictions 
upon Piedmont Park ,  and especially was there no general scheme or 
plan to prevent the building of apartment houses. 

('2. That  the facts alleged negative any general purpose to restrict 
the lots in Piedmont Pa rk ,  and that  unrestricted lots were so scattered 
as to evince a lack of any general plan to restrict all the lots i n  their use. 

"3. That  a large number of lots was couveyed hv the Piedmont 
Realty Con~pany  by p r i ~ n a r y  conveyances without restrictions, and that  
they were registered prior to the sale of either of lots of plaintiffs or 
defendants. Two lots had been released from the restrictions in order 
that  a grocery store might be erected and maintained. 144v2 lots ve re  
conveyed without restrictions. Several lots x-ere conveyed by deeds 
containing restrictions that  n-ere not uniform with those under which 
plaintiffs and defendants claim. S o  corenants appear in any deeds from 
the Piedmont Realty Company or the Suburban Realty Company regis- 
tered prior to the deeds made by the Piedmont Realty Company under 
which the plaintiffs or defendants claim that  like restrictive corenants 
would be inserted in all other deeds made by either of these companies; 
that  the Piedmont Realty Company's deeds which contained the restric- 
tions also contained a provision that  'the party of the first par t  did 
reserve to itself all of the rights and easements not herein expressly 
granted.' This provision is notice that  all rights and easements not 
expressly granted in each particular deed were held by the Piedmont 
Realty Company and vould not pass to other subsequent purchasers by 
implication; the grantor reserved to itself the free and unrestricted use 
and right of alienation of its unsold property. There is  no covenant in 
the plaintiffs' deeds that  all other conveyances will contain s i~ni lar  
restrictive corenants. 

"4. That  the language of the restrictions contained in  the deeds under 
which the plaintiffs and defendants claim docs not prevent the erection 
of an  apartment house. 

" 5 .  That  some of the deeds containing restrictions use the language 
'no owner of said real estate shall a t  any time hereafter erect upon said 
real estate any structure except a dwelling-house'; another, 'The lots 
fronting on Central Avenue and 7th Street are to be used for residence 
lots,' expressing no, and therefore excluding any, restriction upon the 
three lots on Sunnyside and Louise avenues; another, 'the first building 
erected on said lots shall be a dwelling-house,' expressing no, and there- 
fore excluding any, restriction upon the other lots; another, 'The lots 
herein conveyed are to be used for residence purposes only.' 

"6. Tha t  there are already two apartment houses, one duplex house 
and a filling station i n  'Piedmont Park,' on account of which no action 
has been brought, and against which no formal complaint appears to 
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have been made, and plaintiffs appear to have abandond  and are es- 
topped to claim any rights to any restrictions, if there be such restric- 
tions, against apartment houses, or to prevent defendants from erecting 
or maintaining apartment houses. - A 

"7.  Tha t  there is no restriction in  any of the deeds p r e ~ e n t i n g  the 
dirision or redivision of .said lots." 

The judgment of the court was as follows: "This cause coming on to 
be hcard before the undersigned, by consent of plaintiffs and defend- 
ants, and it appearing to the court that  the plaintiffs haye filed their 
duly verified complaint, and defendants having filed their demurrer 
thereto, and i t  appearing upon consideration of such complaint and de- 
murrer that  the facts stated in  the complaint do not constitute a cause 
of action against the defendants, i t  is brdered and adjudged that  the 
said demurrer of defendants be and the same is hereby sustained." 

F rom the foregoing judgment sustaining the demurrer the plaintiffs 
appealed. 

John Paul T r o t t e r  for plaintif fs.  
Bren i zer  R. Schol l  for defendants .  

BROGDEK, J. The  plaintiff does not expressly allege in the complaint 
that  Piedmont P a r k  was the result of a general plan or scheme of resi- 
dential development. Bu t  conceding that  the conlplaint, when liberally 
construed, amounts to such allegation, yet the history of conveyances of 
the property would indicate that  there was no such general plan or 
scheme as  the law contemplates. Indeed, upon facts similar to the facts 
of the present record, this Court held in Dncis 21. Robinson ,  189 N. C., 
5S9, that  Piedmont P a r k  n7as not the result of a general and unifornl 
plan, scheme or design. Upon the facts alleged i n  the con~plaint  and 
admitted by the demurrer the question as to the general plan or scheme 
is  a question of law rather than  of fact. Bu t  if it  be granted that  Pied- 
mont Park ,  upon the facts as presented in  the record, is  the result of a 
general plan or scheme for residential development, the question arises 
as to whether or  not the restriction contained in the deeds of both plain- 
tiffs and defendants p r e ~ e n t s  the erection of an apartment house by the 
defendants. The language of the restriction pertinent to the point in- 
volved in the case is as follows: "This conveyance is made upon condi- 
tion that  no owner of said real estate shall a t  any time hereafter erect 
upon said real estate any structure except a dwelling-house. . . . 
And no owner of said real estate shall permit any building erected 
thereon to be used for other purposes than dwelling and necessary out- 
houses." 
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The real question therefore is, nhether or not this language excludes 
the erection of an apartment house. 

The governing words in the restrictire covenant are "a d~r-elling- 
house." "-1 d~velling-house is a house occupied as a residence, i n  dis- 
tinction from a store, ofice, or other building." Johnsoil I . .  .JOWC, 00 
I ,  6 I n  that  case the restrictil-e c o ~ e n a n t  TI-as in this language: 
"That notlliiig but a cllurcll or a dwelling-llousc, together n-it11 the out- 
buildings necessary for the conrenierlce and cornfort of tlie occupants 
thereof shall ever be erected upon any par t  of the said land," etc. 
-1 suit n7as brought to rcstrain the erection of apartment houses up011 
the lam1 subject to said restriction. The  Court said:  "Not only does 
the proposed structure fall within the meaniiig of the term dwelling- 
house, as i t  is here implied, but in addition it may be said that, having 
regard to tlie purpose and object of the covenant as expressed in the 
agreement it in no way interrenes, at least so f a r  as hcre appears." I n  
Safterthzcait v. Gibbs, 135 Atl., 862, the Supreme Court of Pennsyl- 
mn ia ,  in a decision rendered 24 January ,  1927, said:  "I t  has been 
uniformly held that  an apartment house is  not a hotel, but is a building 
used as  a (In-elling for seleral families, each living separate and apart." 
I n  Cndcruvod 2'. Hel-man, S2 S. J. Equity, 358; 88 Atl., 21, the Court 
held that a tno-family apartment 11ouse did not riolate a restriction 
contained in a deed to the effect that no building other than  a dwelling- 
house and its appropriate buildings slloultl be erected upon the land. 
The N m  york Court of Appeals, in the case of Rrformccl  Dutch Church 
r 3 .  Madison .henuc Ruildinq C'o., 214 N. T., 26s;  108 N. E., 444; 
L. R. A, 1013 F, 631, considered the question as to nhether an  apart- 
rneut house Tvas a dwelling-house 11-ithin the meaning of a restriction 

L 

pro~icling in substance that no omler of a lot should erect thereon any 
building or erection other than brick or stone tlwelling-houses of at 
least two stories in height, etc. The  Court said:  ''The precise question 
is 11-hether an apartment house nil1 bc a 'tl~velling-house' vitliin the 
ineaning of this prorision, for there is no objection to the form, style, 
character, or con~truction of the proposed building other than that  it is 
to be an  apartmerit house accolnnlodating many families, instead of a 
dwelling-house intended for occupation by a single family. 

"It seems very clear that  the simple term 'dwelling-house' used in this 
covenant is broad enough to include and permit an  apartment house. 
We require little aid from dictionaries or decisions to enable us to see 
that, within the ordinary meaning of language, a 'dwelling-house' is a 
house or structure in which people dx-ell, and such, concededly, are the 
character and purpose of an apar tn~ent  house. There is  no way in  
which we can fairly engraft upon these particular words, considered by 
themselves, any further limitations of definition which would make a 
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structure used for ordinary dwelling purposes more or less a dwelling- 
house merely because of the number of people who dwelt in it. I think 
that  the appellant really concedes this, b u t  it' urges upon us that the 
words 'dwelling-house' in this particular case are to be interpreted as 
though they were 'private dwelling-house,' thereby meaning a building 
designed for occupation by one family only, and in which case the term 
doubtless could exclude an  apartment house. . . . I n  conc.lusion, i t  may 
be stated that  there is no lack of appreciation of the sentiments of those 
residents of this district who h a r e  become attached to it as one of a 
private residential character, and who are anxious to preserve i t  against 
the inroads of more public or business purposes. There must, horever,  
be considered the rights of those who desire or feel compelled to devote 
their property to such latter uses, and who have an  absolute right to 
invoke the principle tha t  they rnay thus do, unless such right has been 
clearly restricted by some binding covenant or limitation, and this, as 
we h a r e  held, does not exist against the present proposed use of the 
respondent's lot." The  authorities bearing upon the subject are referred 
to in  27 R. C. L., secs. 524, 525; Holin v. Investment CO., L. R. A, 
1918 C, 869; Hzmt  z.. Held, 90 Ohio St., 280; 107 N. E., 7135; Ann. Gas., 
1919 A, 419. 

The plaintiffs rely upon the case of Bailey v. Jackson, 191 Tu'. C., 61. 
I n  that  case, Adams,  J., speaking for the Court, sa id :  "By a critical 
examination of the record and the authorities we are satisfied that  an 
apartment house is not a residence in contemplation of the several 
restrictive corenants set out in the various deeds." The  restrictive 
clause pertinent to the point in controrersy mas as follows: "Will not 
build more than one residence on either lot of said land." The  funda- 
mental difference between the restriction in the Bailey case and the 
restriction in  the instant case is  obvious. One residence on each of said 
lots is essentially a more contracted term than the expression, "a dwell- 
ing-house." W e  are of the opinion, and so hold, that  the erection of an 
apartment house upon the land in controversy, as proposed by defend- 
ants, is not prohibited by the restrictive covenants in the deeds under 
which the parties hold title. 

The Supreme Court of Pennsylrania, in the Satfertlzzvazt case, supra, 
has  re11 said:  "Covenants restricting the use of land are construed 
more strictly against the one claiming their benefit and in  faror  of free 
and unrestrained use of property; violation of covenant occurs only 
when there is a plain disregard of the limitation imposed 1)y its express 
words." 

The judgment is  
Affirmed. 
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THE STATE o s  THE RELATION OF TIIE BOARD OF COMMISSIOSERS OF JOHSSTOS 
COUKTY v. TV. T. ADAJLS. J. A. REES, THE F I D E L I T Y  A S D  D E P O S I T  
COMPAKT A K D  THE N A R Y L A X D  CASUALTY COMPANY. 

(Filed 11 May, 1927.) 

1. Officers-Counties-Register of Deeds-Principal and Surety-Defal- 
cation-Terms of Office--Application of Payment. 

Where the register of deeds succeeds himself in office, and has gixen a 
bond indemnifying the county arainst lo<s for each of these term.: nit11 
different sureties, and ha.: defaulted in the payment of fees he has col- 
lected for the county during each term of office, the respective surety 
companies are lial~le only to the extent of the defalcatiorl covered by t l l ~  
term in which it occurred, and without the consent or knowledge of the 
surety for the second term, the principal has no power to direct pi0 
tanto  the application of a payment he has made, collected durinq his 
qecond term of office, on the amount of his defalcation during his first 
term of oace. 

2. Same--County Treasurer. 
Where a county treasurcr is directed by statute to check monthly upon 

the receipts of county funds paid to the register of deeds for fees received 
by him, and has failed in this duty for a long period of time, and thereby 
has g i ~  en opportunity to the register of deeds to default in his payment 
to the county, the surety on the bond of the county treasurer conditioned 
upon his faithful performance of this duty is liable to the county for any 
loss thus sustained. 

Where a county treasurer has neglected to check upon the register of 
deeds as to fees received by him as such officer, in an action by the 
county against tlie register of deeds and the sureties on his hond, and also 
against the county treasurer and the surety on his hond, the equitable 
principle of subrogation in favor of the surety on the latter's bond hac: no 
application. 

4. Damages-Speculative Damages-Accounting-References. 
Where a regiqter of deeds has defaulted in gayinq over to the co~mty 

moneys he has received as such officer, and the amount is capable of ascer- 
tainment by a reference and accounting. the recorcry of this amount in 
an action against the register of deeds and his sureties iq not speculative 
or remote. 

APPEAL by defendants f r o m  Cra~zmer, J., at November Term,  1926, of 
J o ~ s s ~ o x .  Modified and  affirmed. 

A t  F e b r u a r y  T e r m ,  1926, of t h e  Superior  Cour t  of Johnston County, 
three actions therein pending, i n  which the  above-named plaintiff is t h e  
plaintiff and  the  above-named defendants, to  w i t :  W. T. Adams and  the  
F ide l i ty  and  Deposit Company;  W. T. h d a m s  and  the Mary land  Cas- 
ua l ty  Company;  and  J. A. Keen and  t h e  X a r y I a n d  Casual ty Company, 
a r e  defendants, were referred by  consent to  H o n .  J. C. Clifford. S t  
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the hearing before the said referee, on 26 Narch,  1926, these actions 
mere consolidated for the purpose of tr ial  and judgment. This  action, 
resulting from such consolidation, was thereupon heard bp the referee, 
who filed his report on 13 August, 1926, setting out therein his  findings 
of fact and conclusions of l a ~ v .  

The report of the referee, together v i t h  esceptions duly filed by de- 
fendants J. A. Keen, the Fidelity and Deposit Company, and the Mi ry -  
land Casualty Company, came on for hearing a t  the Korember Term, 
1926, of said court ;  all esceptions, both to the findings of fact and 
conclusions of law, Tvere overruled, and the findings of fact and conclu- 
sions of law of the referee, as  set out i n  said report, were approred and 
adopted by the court. 

From judgment i n  accordance with the report of the ieferee, defend- 
ants, other than W. T. Adams, appealed to the Supreme Court. 

James D. Parker and Paul D. Grady for plaintif. 
Ed. F .  Ward f o ~  defendant J .  A. Keen. 
S .  Brown Shephe?d and Tl'ellons & T'i'ellons for defendant Fidelity alzd 

Deposit Company. 
F. S. Spmill and Ed. 8, dbell for defendant ;Ilaryland Casualty 

Company. 

C o s s o ~ ,  J. P r io r  to the commencement of the actiois  which were 
consolidated by consent a t  the hearing before the referee, defendants 
W. T. Adams and J. A. Keen were register of deeds and auditor, respec- 
tively, of Johnston County, both ha r ing  hcld their rei,pective offices 
co~lcurrently for two successive terms, each term being -!or two years. 
T h e  surety on the official bond of TV. T. Adams, register of deeds, for his 
first term is the Fidelity and Deposit Company; the s l r e ty  on such 
bond for his  second term is the Maryland Casua'lty Company. The  
surety on the official bond of J. A. Keen, auditor, for both his terms is  
the IIaryland Casualtv Company. Both TV. T. Adams, as register of 
deeds, and J. A. Keen, as auditor, defaulted on their bonds for both 
terms. Plaintiff demands judgment tha t  i t  recover of TV. T. Adams, 
and the surety on his bond, for each term the amount of his defalcation 
for said term, and of J. A. Keen, and the surety 011 his hond, for  both 
terms, the damages which it has sustained by reason of his default dur- 
ing each term. 

Under the provisions of chapter 246, Public-Local L a m  1913, i t  was 
the duty of W. T. Adams, as register of deeds, during each of his terms 
of office, to collect and receive all the fees which belonged or appertained 
to his office, and to account for and pay over same to  the treasurer of 
Johnston County; he was required by statute to pay the amounts col- 



lected and reccived by him to the said treasurer, on the first ( la -  of each 
month, or ~ i t h i n  fix e days thereafter. H e  was paid a salary as full 
con~pensation for his services. 

The  referee found that the anlount of the drfalcation of TV. T.  Adams, 
as register of deeds, (luring his first term of office, is $3,102.45; upon 
this finding, and pursuant to the referee's conclusion of law thereon, 
judgment v a s  rendered that  plaintiff recover of TIT. T. A d a n ~ s  the suin 
of $3,102.45, interest ant1 costs, and of the Fidelity and Deposit Com- 
pany, surety on his bond for his first term, the suni of $5,000-the penal 
sum of said bond-to be discharged upon the payment of the judgment 
rendered against W. T. Aldan~e,  principal on said bond. 

The referee further found that  the arnount of the defalcation of TT'. T. 
Adams, as register of deeds, during his seco~icl term of office, is $9,171.23; 
upon this finding, and pursuant to the referee's conclusion of law 
thereon, judgment was rendered that  plaintiff recowr of TS'. T. Adams 
the sum of $9,171.25, interest and costs, and of the Illaryland Casualty 
Company, surety on his bond for his ~ ~ o n d  term, the sum of $5,000- 
the penal sun1 of said bonrl-to be applied as a payment on the judg- 
nlent rendered against \IT. T.  Adams, principal on said bond. 

Untlcr the provisions of chapter 216, Public-Local Lams 1913, i t  was 
the duty of J .  A. Keen, as auditor, during each of his terms, to audit 
the books of Tir. T. ,4dams, register of deeds, a t  the end of each month, 
to ascertain the amount due by him for fees of his office collected or 
received during the preceding month, mi l  to rrquire the said TT. T. 
-\darns, as rrgister of deeds, to pap orer such amount, within fire days, 
to the treasurer of Johnston County; and upon the failure of said W. T. 
Adams to account for and to pay 01 r r  such amount to the said treasurer, 
to report such failure to the county attorney, ~vhose duty i t  was to 
inqtitute action, a t  once, against the said W. T. ,Zdams, and the surety 
on his official bond, for the recovery of the arnount in default. 

The  refrrce found that  J. A. Keen failed to perform the duties of his 
office as auditor during both his terms, with respect to the office of the 
register of deeds, and that  by reason of such failure the defalcation of 
W. T. Adams, ~ i t h  respect to the money collected by him each month, 
continued and increased, resulting in loss to Johnston County, which 
would not have occurred had the said J .  A. Keen performed his duties 
as auditor;  upon said finding, and pursuant to the referee's conclusion 
of law thereon, judgment was rendered that  plaintiff recol-er of J. A. 
Keen and the Naryland Casualty Company, surety on the bond for his 
first term, the sum of $5,000-the penal suni of said bond-to be dis- 
charged upon the payment of the judgment herein rendered against 
W. T. Adams and the Fidelity and Deposit Company, for the amount 
of the defalcation of W. T. Adams during his first term as register of 
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deeds, said term having been concurrent with the first term of J. A. 
Keen as auditor; and upon said finding, and pursuant lo the referee's 
conclusion of law thereon, judgment was further rendered that plaintiff 
recover of J. A. Keen, as principal, and of the Maryland Casualty Com- 
pany, as surety on his bond for his second term, the sura of $9,171.25, 
and interest, less such sum as shall be collected on the judgment herein 
rendered against TV. T. Adams and the Maryland Casualty Company, 
surety on his bond for his second term, said term having been concur- 
rent with the second term of J. A. Keen as auditor, the total liability of 
the Maryland Casualty Company, by reason of this judgment, in no 
event to esceed the penal sum of said bond, to wit:  $5,000. 

I n  determining the amount of the defalcation of W. T.  ddams as 
register of deeds during his first term, the referee found that he  as 
entitled to a credit of $3,601.60 as of 3 February, 1923, this being the 
amount paid by him on said date to the financial agent of' plaintiff, who 
performed the duties of treasurer of Johnston County during both the 
terms of office held by IT. T.  Adams; this payment was made by W. T. 
Adams, two months after the beginning of his second term, and was 
applied by said financial agent pursuant to the direction of W. T. 
Xdalns on the amount of his defalcation during his first term, thus 
reducing the amount of such defalcation for which the Fidelity and 
Deposit Company, the surety on his bond for his first l;erm, is liable. 
The referee found that "in making said payment of $3,604.60, W. T.  
Adams actually used the sum of $1,280.60, which he had collected by 
virtue of his office during the months of December, 1922, and of Janu- 
ary, 1923, which months are included in his second term of office." H e  
was accountable to Johnston County for said sum of $1,2&0.60 by reason 
of his liability under his bond for his second term. The referee con- 
cluded, as a matter of law, that "the fact that in payment of said sum of 
$3,604.60, the defendant W. T.  Adams wrongfully used fees and public 
funds received by him during the first two months of his second term 
in the sum of $1,280.60, is immaterial, and that his first term of office 
is entitled to remain credited therefor." 

To this conclusion of law by the referee, the defendant, the Maryland 
Casualty Company, surety on the bond of W. T. Adams for his second 
term of office as register of deeds, excepted. This exception was over- 
ruled at the hearing in the Superior Court. Said defendant assigns 
this as error, upon its appeal to this Court, contending that the said 
sum of $1,280.60, having been received by W. T.  Adams during the term 
of his office covered by the bond upon which it is surety, and having 
been paid by him to the financial agent of plaintiff during said term, 
should be credited upon the amount for which it is liable, and not upon 
the amount of the defalcation during his preceding term. 
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I n  S. r.. Martin, 188 S. C., 119, i t  is said in  the opinion for the 
Court, written by S f a c y ,  J.: "It  is  the established law of this juris- 
diction that  official bonds giren by an  officer during any one term of 
his office are cumulative; that  is, the first bond g i w n  is  liable for 
defaults occurring throughout the entire term, and any new bond given 
at a later period during the same term is an  additional security for 
the fai thful  discharge of such of the duties as  have not been performed 
a t  the time of its execution. . . . But  we are aware of no decision 
or statute which would make the official bond or bonds giren by an  
officer during one term liable for the nonperformance of his official 
duties during another and different term, even though the principal 
and sureties are the same for both terms. The  two terms are separate 
and distinct, and the bonds given by an  officer as security for the per- 
formance of his  official duties during any one term may not be held 
liable for derelictions occurring in  another and different term, in  the 
absence of some contract or statute imposing such liability. Ward 
v. Hassell, 66 N. C., 389. Each term, like every tub of Macklinian 
allusion, must stand on its own bottom." 

I t  is  contended, however, that  this latter principle is  not applicable 
upon the facts of this case. The  question, therefore, presented for deci- 
sion is  whether a public officer, holding a second term of his office, 
immediately succeeding a first term of the same office, who has defaulted 
upon bonds given by him for each term, and is  by reason of such defaults 
indebted to the obligee of both bonds, upon separate and distinct lia- 
bilities, may direct that  a payment made by him during his second term 
to the obligee, his creditor, with funds for which his bond for said term 
is liable, shall be applied to the discharge, pro tanto, of his liability 
under his bond for his first term, thereby reducing the amount for which 
the surety on his bond for the first term, and increasing the amount for 
which the surety on his bond for the second term, is  liable to the obligee 
or beneficiary in  both bonds. I s  the application of such a payment 
made by the obligee pursuant to the direction of the principal, a public 
officer, binding upon the surety for the second term? 

The surety has undertaken that  his principal, the public officer, shall 
properIy account for and pay over to the obligee or beneficiary of the 
bond all public funds which the officer shall receive and collect by virtue 
of his office. When these funds are accounted for and paid over to the 
obligee or beneficiary in  accordance with the terms of the bond, the law 
applies them as payments on the amount for which the surety is liable. 
X o  application of such funds made by the obligee or beneficiary, al- 
though pursuant to the direction of the principal, can be binding on the 
surety, vi thout his consent to such application. I f  a t  the time of such 
payment the obligee or beneficiary was ignorant of the source of the 
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funds with which the payment was made, but thereafter discovers that  
such funds mere received and collected by the principal under a bond 
upon mhich a surety is liable, and that  an  application made pursuant 
to the direction of the principal is prejudicial to such surety, the appli- 
cation should be set aside, upon the demand of the surety, where, as 
upon the facts of this case, the said obligee or beneficiary \rill suffer no 
loss thereby. A payment made by the principal i n  a bond to the obligee 
or beneficiary therein with funds for which the bond is liable must be 
applied to the discharge, pro t an to ,  of the surety liable for said funds, 
where the obligee or beneficiary has notice at the time the payment is 
made of the source of the funds with which the payment is  made. 

We have examined with care the decisions of courts of other jurisdic- 
tions cited in support of the referee's conclusions of larv, and of the 
judgment in accordance therewith. Some of the cases in which these 
decisions were made are distinguishable from the instant case. The  
coutrorersy in those cases was brtween the obligee or benejiciary and the 
surety 7%-ith respect to an  application of payments i n  accordance with 
the direction of the principal, made with funds which came into the 
hands of the principal, a public officer, during his second term, for ~vhich  
the surety was liable, to a defalcation of the officer during a preceding 
term of the same officer, for which the surety was not liable. I n  those 
cases the contention of the surety was that  he mas released by such 
application. I n  the instant case, in which the sureties on the bonds for 
both terms are  parties, the controversy is solely betlveen such sureties as 
to the amount for which they are respectively liable on account of the 
defaults of their principal, during the term of office for which each was 
surety. T h e  actions instituted upon each bond were ccnsolidated by 
consent of all the parties, and as now constituted, is in effect for an  
accounting. There was error in orerruling the exception of the Mary- 
land Casualty Company with respect to the application of the sum of 
$1,280.60; this sum should be applied by the court as a payment on the 
amount for which the bond for the second term is liable. T h e  surety 
on the bond for the first term is not entitled to a credit on ;he amount of 
his liability for said sum. 

This decision is in accordance with the law as stated in the note to 
be found in  2 1  A. L. R., at page 725. The  annotator has cited and 
reviewed the decisions upon this question, and says: "dccordingly, pay- 
ments with funds properly pertaining to the term for which a n  official 
bond is  given cannot, as against the sureties on that  bond, be diverted to 
an  earlier or later te rm;  a t  least, if the official receiving the payment 
knows the source of the funds." W e  hold that, i n  a n  action to determine 
the amount for which the respective sureties on official bonds for sepa- 
rate and distinct terms are liable, when i t  appears that  a payment made 
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by the principal, a public officer, has been improperly applied by the 
obligee or beneficiary, although pursuant to the direction of such officer, 
the court should set aside such application. Payments made n-ith funds 
received or collected by the officer should be applied upon the amount of 
his indebtedness for the term during v-hich such funds n7ere collected. 
This is just, and cannot result in wrong to any interested party to the 
action. 

V e  find no error in the judgment with respect to the application of 
the sum of $2,906.3.5, paid by IT. T .  Adams to the financial agent of 
plaintiff on 29 November, 1924. This sum was paid by check drawn 
on the bank 17-ith which 11'. T. Adams deposited the funds receired and 
collccted by him, from time to time, as register of deeds. I t  was paid 
during his  second term, with funds collected during said term, and mas 
properly applied in the judgment upon tlie arrlount due by W. T. ,\dams 
as register of deeds for his sccond term. 

The referee expressly finds that  no direction v a s  giren by W. T. 
Adams as to the application of this payment. The  fact that the pro- 
ceeds of a note discounted by the bank for IT. T. Adams were deposited 
to the  redi it of his account, upon nhich  the check was dravn,  and to 
which it was charged by the bank, is  immaterial, i n  riem of the finding 
by the rcferee that  thrre liere funds to the credit of said account at the 
time the check was drawn sufficient to pay the check, which were col- 
lected during the ~econd  term. 

Tlie contention of the defendant, the Fidelitv and Deposit Company, 
with respect to the application of this payment, nlade in the judgment, 
in accordance with tlie referee's finding of fact and coilclusion of law, is 
not sustained. 

Xor  is there error in the judgnlent against J. -1. Keen and the surety 
on his bonds as auditor, as contended by defendant, the hlaryIand 
Casualty Company. H i s  defaults in the performance of the duties 
of his office during both his terms, v i t h  respect to the office of register 
of deeds, will necessarily result in loss to Johnston County if W. T. 
Adams is  insolvent, and the judgments rendered against him cannot 
be collected. The  liability of the surety on his bond for each of his 
terms is limited to the penal sums of said bonds, to wi t :  $5,000. This  
sum was sufficient to protect the county from loss on account of any 
default by the register of deeds, with respect to money collected and 
received by him by virtue of his office during any month of either of his 
terms, and in  his hands a t  the end of such month, when he was required 
by law to settle with the treasurer or financial agent of the county. I f  
the auditor had performed his duties as prescribed by law, the amount 
for  which the register of deeds and the surety on his  bond was liable 
would never have exceeded the penal sum of the bond. As the result of 
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the defaults of the auditor, the defalcation of the register of deeds 
continued from month to month, increasing in amount. The  loss or 
damage that  will be sustained by the county, in the event that  i t  fails 
to collect the judgments recovered against W. T. d d a m s  :\nd the sureties 
on his bonds, is easily ascertained. I t  is not speculafire or remote. 
Such loss or damage is easily ascertained by a simple calculation. The  
contention of defendant, the Maryland Casualty Company, with respect 
to the judgments against J. A. Keen and his surety is no1 sustained. 

Other assignments of error have been carefully considered. They 
cannot be sustained. The principle of subrogation invoked by defend- 
ant, the Fidelity and Deposit Company, cannot be applied upon the facts 
of this case. Plaintiff has in  hand no additional security for the amount 
for which this defendant is  liable under the terms of the bond as surety. 
The  amount which plaintiff mill collect on its judgment against J. A. 
Keen and his surety, the Maryland Casualty Company, for his first term 
as auditor cannot be determined until it  has first collected its judgment 
against W. T. Adams and the Fidelity and Deposit Company, his  surety 
on his first term as register of deeds. 

-1s modified in accordance with this opinion, with respect to the 
application of the payment of the sum of $1,280.60, the judgment is 

Affirmed. 

H. G. SHERRILL v. JSO. P. LITTLE ET AL. 

(Filed 11 May, 1927.) 

Releas-Contracts - Negligence - Fraud - Ratification -- Rescission- 
Equity. 

Where a master is liable in damages to its employecl for a serious 
injury caused by its negligence, and while the employee is too incapaci- 
tated physically and mentally to understand it, obtains a release, upon a 
reasonably fair consideration to be paid a t  stated periods, from all lia- 
bility for damages that may thereafter be claimed, and continues to 
receive these payments knowingly as paid upon the release after he has 
had full opportunity to acquaint himself with and undentand its terms, 
he may not thereafter disregard his release though obtr~ined by fraud 
and overreaching, and maintain an action to recover the actual amount of 
the damages. 

CIVIL ACTION, tried before R. Lee Wright, Emergency Judge, at  Janu-  
ary  Special Term, 1927, of MECKLENBURQ. 

The evidence tended to show that  the plaintiff was a carpenter, 
employed by the defendants, who were engaged in the business of general 
contractors and builders in the city of Charlotte. 



X. C.] SPRISG TERX, 1927. 737 

On 1 October, 1924, the plaintiff mas directed to straighten up some 
of the upright posts that n-ere out of line on the Charlotte Speedway 
grandstand. While engaged in this v-ork, the scaffold up011 which 
plaintiff was standing gave way a i d  he fell, sustaining serious injuries. 
He was taken to the hospital, where he remained twenty-three days, and 
then returned to his home in Senton.  On or about 1 May, 1923, the 
plaintiff returned to work for the defendants, and worked with them 
until October, 1923. Plaintiff testified that, at that time, they told him 
if he ranted to go up to Saliabur- they would see whether or not they 
could get work for him. Plaintiff declined to go to Salisbury, and his 
einploynlent with the defendants r a s  thereupon terminated. 

On 3 October, 1924, on the third day after his injury, and while in 
the hospital, plaintiff signed a release, ~ rh ich  is in words and figures as 
follows : 

"In consideration of the release hereinafter set out, the undersigned, 
John P. Little 6: Son, hereby agree to pay the doctor's bills, hospital 
bills, and time lost by the undersigned, H. G. Sherrill, oil account of 
injuries received by his falling from a scaffold while working on the 
grandstand at the Speedway near Pinerille, X. C., time lost to be paid 
for at the rate of sixty cents (6Oc.) per hour, forty-eight (48) hours per 
week: Procided, hozcecer, that this shall not be paid for longer time 
than said Sherrill is disabled from work on account of said injury, this 
to be left to the decision of Dr. C.  M. Strong, nor in anx event for a 
longer time than three months from the date of said injury, which was 
on 1 October, 1924. 

"And in eonsidcration of the agreement aforesaid on the part of 
John P. Little & Sou, the said H. G. Sherrill hereby agrees to release 
and does relvse the said John P. Little & Son from all further liability 
on account of s ~ i d  injuries; it being understood that this is a full settle- 
ment betn-rrr~ the parties for all damages sustained by said H. G. Sherrill 
on account of said accident. And it is understood that the said John P. 
Little & Son do not admit negligence or responsibility on their part for 
said accident." 

I n  accordance with the terms of this release, the defendants sent the 
plaintiff a check for $36 each week until about 1 May, 1925, when the 
plaintiff returned to work. The doctor's bill was $210, and the hospital 
bill $153.25, and including these items and some small expense items, 
the defendants paid the plaintiff under the contract the sum of $1,569.50. 
At the time the release was signed, a copy thereof was left with the 
plaintiff, which he produced at the trial. 

The issues and answers of the jury thereto were as follows: 
"1. Did the plaintiff, at  the time of executing the release set forth in 

the answer of the defendants, hare sufficient mental capacity to under- 
stand the nature and legal effect of said release? Answer: 'No.' 
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" 2 .  I f  not, did the defendants, or either of them, have notice at  the 
time of the execution of the said release of plaintiff's lac5 of such mental 
capacity ? Answer : 'Yes.' 

"3. Did the plaintiff ratify the said release by continuing to receive 
payments of the installments of the consideration mentioned in  the said 
release after having k n o ~ ~ l e d g e  of the nature and contznts of the said 
release ? Answer : 'So.' 

"4. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint ? Answer : 'Yes.' 

"5. Did the plaintiff, by his own negligence, contribute to his injuries, 
as alleged in the answer? Answer : 'So.' 

"6. Did the plaintiff assume the risks incident to his employment, as 
alleged in  the answer ? Answer : 'No.' 

"7. What damages, if any, is the plaintiff entitled to recover? An- 
swer : '$3,000, plus $1,553.50-$4,553.50.' " 

Judgment mas entered upon the verdict, and the defendants appealed. 

McCall & H u m p h ~ e y  for p l a i n t i f .  
C .  11. Gover for defendants.  

BROGDEX, J. There was sufficient evidence of negligence to be sub- 
mitted to the jury. There was also sufficient evidence to be submitted to 
the jury on the first and second issues, as to whether or not the plaintiff 
had sufficient mental capacity to understand the legal effect of the 
release a t  the time i t  was executed, and of notice to thch defendants of 
such incapacity. 

The merits of the case revolve about the question as to whether or not 
the plaintiff ratified the release, eren conceding that i t  was secured by 
means of fraud and over-reaching. 

The law with respect to releases has been thoroughly examined and 
set forth in a n  exhaustive and well-considered opinion by ,Justice Connor 
in But ler  v. Fert i l izer  W o r k s ,  ante ,  632. The But ler  caae, supra,  deals 
primarily with the principles of law affecting the validity of releases, 
and is a recapitulation and reExamination of the law with regard to 
circumstances and conditions warranting the rescission of surh instru- 
ments. The case at  bar involves the facts and circunlstances under 
which a release may be upheld. "A release executed by an injured 
party and based upon a valuable consideration is a complete defense to 
an  action for damages for the injuries, and where the execution of such 
a release is admitted or established by the evidence, i t  is necessary for 
the plaintiff to prove the matter in  avoidance of the release.') Aderholt 
v. R. R., 152 ?I. C., 412. 
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The plaintiff contends that the release is not binding by reason of the 
fact that he did not understand what he mas doing when it was signed, 
and that the defendants, with unseemly haste, presented the paper to 
him without any explanation of its terms whatever, and secured his 
signature at  a time when he was suffering such pain as to be unable to 
understand its effect and meaning. 

The defendants deny that any fraud was practiced upon the plaintiff, 
but contend that, even though the plaintiff did not understand the paper 
at the time it was signed, his acceptance of the benefits specified therein 
for a period of seven months amounts to a ratification of the contract, 
irrcsp&tire of its alleged fraudulent inception. 

These contentions require an examination of the evidence to the end 
that the principles of law may be properly applied. 

Plaintiff testified as follows : ((The accident happened between eight 
and nine o'clock in the morning. I don't remember anything else the 
balance of that day. I regained consciousness the next day about ten 
o'clock. . . . They told me that my wife came the second day after I 
v-as hurt. . . . They said she was with me on 3 October. . . . I remem- 
ber her being at  the hos~i ta l ,  but I don't remember the time it mas. - 
The signature on this paper is mine. (Referring to the release.) I 
gave this paper to my attorney, or one like it. . . . My wife gave me 
that paper after I went home from the hospital and after I went back 
to Newton. I don't remember when she gave it to me after I went 
home. I went home on 23 October. . . . I don't remember anything 
about what took place at  the time I signed this paper. . . . I don't 
remember a thing on earth about signing this paper. . . . When I went 
home my wife gave me this paper, and I read it then. I didn't under- 
stand it altogether. I really did not understand the meaning of the 
wording. I haven't got no education. As to whether I understood 
enough about it to send down to J. P. Little & Son and pet the checks. 

u " 
they mailed them to me. I don't know as I sent for them. After I got 
well enough I did go to the office of J. P. Little & Son. . . . I got a 
check practically every week from J. P. Little &- Son from the time I 
got hurt until 1-went back to work for them. I got a check from them 
practically every week from the first of October, 1924, until some time 
in May, 1925. At the time in Nay, 1925, mentioned, I went back to 
work for J. P. Little & Son. They continued to employ and pay me 
untiI they brought me a check one evening and told me they did not 
need me back there. This was 1 October, 1925. I t  is a fact that I was 
paid so far  as I can recall every week from 1 October, 1924, until May, 
1925, at  the rate of $36 per week, or sixty cents an hour. This was 
according to what the contract of J. P. Little & Son called for when I 

L 

seen it. I knew the checks were being sent to me every meek by J. P. 
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Little & Son according to the terms of this contract here (referring to 
the release). I knew they were carrying out their contract with me 
and giving me a check every week. . . . I f  my wife showed me this 
paper (the release) in the hospital, I don't remember about it. She 
talked to me about it while I was in the hospital, but if I saw it or read 
it or heard it read, I don't know it. . . . I got checks while I was in  the 
hospital. According to what my wife told me, these checks were sent 
pursuant to the terms of that paper, but I did not know. . . . The paper 
said that it released J. P. Little 8: Son from liability on account of the 
injuries. I understood the reading when I read that part of it. I 
understood what the language meant. I did not understand exactly that 
it put me out as to where I could not get anything if I never got well. 
My understanding was that I mas to get well, sound like I was. When 
my wife gave me the paper at Newton, I did read it. . . . I never did 
object to the contract, and did not go to them. I never said a word to 
them about objecting to the contract that I know of. . . . I was not 
satisfied from the first. . . . I don't know what time after I got home 
my wife showed me the release signed by me. I wouldn't be sure I read 
it before some time in December. I will admit reading it by that time. 
. . . I will also admit that I endorsed and cashed those checks and got 
the money. I knew in cashing those checks that thirg paper was in 
esistence." 

The general principle of ratification is thus expressed in Ruling Case 
Law, vol. 23, p. 389 : "A release, originally invalid or aoidable for any 
reason, may be ratified and affirmed by the subsequent acts of the persons 
interested. Thus, if one, while his reason is temporarily dethroned, 
executes a release, and, after being restored to his proper faculties, 
knowingly takes the benefit of his contract, he thereby ratifies and gives 
it force and effect. . . . Bnd there can be no ratification or affirmance 
unless the plaintiff knew, or ought to have known, all the facts and 
circumstances attending the act to be ratified. Ratification presumes the 
existence of knowledge of all the facts, and one not informed of the 
whole transaction is not in a position to ratify the same. Nor is the 
receipt of money an affirmance of a release, unless paid in  satisfaction of 
the plaintiff's cause of action, or received after he knew, or ought to 
have known, that he had a cause of action, and that the money was 
paid in  satisfaction of it." This general principle of law is fully recog- 
nized and is given full force in the decisions of this State. Dellimger 
v. Gillespie, 118 N .  C., 737; Rerr v. Samde~s, 122 N. C., 635; May v. 
Loomis, 140 N.  C., 359; West v. R. R., 151 N. C., 231; Bank v. Justice, 
157 N. C., 373; Starkweather v. Gravely, 187 N.  C., 526; Waggoner 
v. Publishing Co., 190 N. C., 831; McArair v. F i m c e  Co., 191 N. C., 
710. I n  Dellinger v. Gillespie, supra, the Court said: "Upon discover- 
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ing that the written contract was unlike the contract which he alleged 
he had made with the plaintiff, he should not have allowed the work to 
go on. Equity will not permit him, under such circumstances, even if 
there was fraud in the contract, to allow the plaintiff to complete the 
work and then refuse to pay for it. I f  the contract had been procured 
through fraud, as the defendant alleged, he ought, when he had examined 
it the next morning before Uzzell began the work, to have repudiated it 
and have forbidden the commencement of the work, or he should have 
made his election to abide by it, as it was written, with the explicit 
declaration, then made, of his intention to sue the a la in tiff in damages 
for the deceit." 

Applying the established rules of law to the facts of this case, it 
appears that, after the plaintiff had left the hospital, he continued to 
receive payments from the defendants, and at the time knowing that 
such payments were made in accordance with what the "contract with 
J. P. Little 8: Son called for." And said payments mere accepted with 
the further knowledge on the part of the plaintiff that the contract 
"released J. P. Little & Son from liability on account of the injuries." 

The defendants, in apt time, and in writing, requested the court to 
instruct the jury to answer the third issue, as to ratification, "Yes." 
We are of the opinion, and so hold, that the defendants were entitled to 
this instruction, and that the court was in error in declining to give it. 

The plaintiff relies upon the case of Mensforth v. Chicago Brass Co., 
126 N. W., 41. I n  the Nensforth case plaintiff received a serious injury 
and signed a release for the sum of $100, which, at  most, was but a 
trifling amount. The paper was signed when the plaintiff had only 
been in the ho,spital ten days, and he remained there fourteen or fifteen 
n-eeks thereafter. I t  appears that the $100 was paid to the plaintiff in 
three installments, but it further appears that "nothing was said when 
the money was paid to him as to what it mas for." I n  the case at  bar, 
the plaintiff was thoroughly advised as to what the money was for, and, 
according to his own statements upon the witness stand, knew that the 
paper-writing released the defendant from liability. Even if the de- 
fendants acted with undue haste in securing a release, the record dis- 
closes that they were not disposed to drive a hard bargain with the 
plaintiff; for, although the contract specified they were to pay no 
compensation in excess of a period of three months, yet the defendants 
did not stand upon the letter of the bond, but actually paid compensation 
to plaintiff for seven months, and until he was able to resume his labors 
with them. 

Error. 
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FLODA P. LEXTZ r. JOHS W. LEXTZ. 

(Filed 11 May, 1927.) 

A consent judgment is an agreement or contract made by the parties, 
entered with the sanction of the court, and without the consent of the 
parties to vacate or moderate it, the court is without power to do so. 
And where it is entered in a snit for divorce brought by the wife in which 
her husband is required to pay certain sums of money a t  stated intervals 
for the support of the wife and the child of the marriage as long as she 
may remain unmarried, the later absolute divorce g r a ~ ~ t e d  in her inde- 
pendent action is not a violation of the terms of the cmsent judcment, 
and the Superior Court judge has no authority to modify it upon that 
ground. 

APPEAL by plaintiff from Oglesby, J., at  J anua ry  'Term, 1927, of 
CABARRTS. Reversed. 

Armfield, Sherrin & Barnhal-dt for plaintiff 
Harfsell & Hartsell for defendunf. 

PER CURIARZ. Plaintiff instituted an action against defendant for 
"alimony without divorce." C. S., 1667. At  August Term, 1924, judg- 
ment for plaintiff was signed by the judge presiding, as  fdlows : 

"This cause coming on to be heard, and the same having been compro- 
mised upon the following terms: 

"The defendant is  to pay into the office of the clerk c~f the Superior 
Court, on or before the first day of each month, for fifteen consecutive 
pears, the sum of $25 per month, for the use and bene6t of Floda P. 
Lentz and her child, Charles Timothy Lentz, provided iha t  in case of 
marriage of Floda P. Lentz said compensation i s  to terminate. 

"It is  therefore, upon motion of Maness & Sherrin, counsel for the 
plaintiff, ordered and adjudged by the court that  the plaintiff, Floda P. 
Lentz, do recover of the defendant, J .  W. Lentz, the sum of $4,500, and 
the cost of this action be taxed against the defendant by the clerk of 
this court. 

"It is, by consent of the plaintiff, ordered and adjudged that  the defend- 
ant  shall pay into the office of the clerk of the Superior Court of Cabar- 
rus County the sum of $25 on the first of each month hereafter, until 
the total amount of the first judgment is  extinguished, and it is also 
adjudged that  the said judgment shall not bear interest, except on such 
amount or amounts that  the defendant may default i n  paying monthly: 
Provided, however, that  in case of remarriage of the plaintiff, then the 
payment shall a t  once cease, and the judgment herein rendered shall be 
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makked 'Satisfied' by the clerk of the Superior Court of Cabarrus 
County; otherwise, to remain in full force and effect." Below the 
judgment is the following: "MTe hereby consent to and agree to the 
foregoing judgment. Floda P. Lentz, by Maness & Sherrin, attorlieys; 
John W. Lentz, by Hartsell & Hartsell, attorneys." 

At Janua ry  Term, 1927, the court below found the following facts:  
"Floda P. Lentz brought an  action against John  W. Lentz under section 
1667 of the Consolidated Statutes for alimony without divorce. X con- 
sent judgment was entered, which is filed in this record. The  plaintiff 
Floda P. Lentz filed an  affidavit and an  order TI-as issued by the clerk 
of the Superior Court to the defendant John W. Lentz to show cause 
why he should not be attached for contempt for failure to pay the 
amount contained in  the consent judgment. The court finds that  the 
defendant complied with the judgment by paying twenty-five dollars per 
month until 7 August, 1926, the nest payment being due on 1 September, 
1926. The court finds that  the said Floda P. Leutz obtained an  absolute 
divorce at the August Term, 1926, of the Superior Court of Cabarrus 
County, judgment in  the cause appearing in the record. . . . The court 
further finds that  the petitioner, Eloda P. Lentz, has not remarried, and 
that  Charles Timothy Lentz, of age six years, is living, being the child 
of said marriage." 

The  judgment of the court below, a t  J anua ry  Term, 1927, was as 
fo l lo~ i~s :  "This cause coming on to be heard, and being heard by peti- 
tion filed by the plaintiff, after hearing, the court modifies and amends 
the juclgmcnt previously made, and orders the defendant John W. Lentz 
to pay to the court the sum of tn-elve and 50/100 dollars per month from 
August, 1926, for the use and support of the minor child of said mar- 
riage, and to pay $23 attorneys' fee for the use of counsel for petitioner." 

The court below finds "-1 consent judgment was entered." 
I n  Ellis v. Ellis, ante, at  p. 219, quoting rnany authorities, this Court 

held: "A judgment or decree entered by consent is not the judgment or 
decree of the court, so much as the judgment or decree of the parties, 
entercd upon its records with the sanction and permission of the court, 
and being the judgment of the parties, it  cannot be set aside or entered 
without their consent." B o n d  o f  Etlucnfion 2 ' .  Comm., 192 N .  C., 
p. 274. 

K O  fraud or mistake is alleged. The  judgment is  a contract, and 
binding between the parties. Plaintiff has not breached the condition 
and married. The  divorce obtained by plaintiff does not affect the 
contract. 

Fo r  the reasons given, the judgment of the court below is 
Reversed. 
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31. R. WALDES v. C. C. CHEEK. 

(Filed 11 May. 1D"T.)  

Appeal and Error-Record-Pleadings-Dismissal-Statntes. 
T'he rule requiring that the pleadings be made a part of the record 011 

appeal is mandatory, and the appeal will be dismissed when not com- 
plied with, and the certificate of the Superior Court clerl, that a plendin:: 
had been lost in his oftice will not avail the appellant tvhen it does ilot 
appear that a substitution caunot be made under the ~~rorisioiis of tlie 
law. C. S., 544. 

APPEAL by defendant from - l lcEl~*oy,  J., a t  J u l y  Term, 1926, of 
RANDOLPH. Appeal dismissed. 

From judgment upon the verdict, as set out in the record, defendant 
appealed to the Supreme Court. 

Xo counsel for plaint$. 
C.  1Y. Cox and Brif fain, Briftain LP' Britfain for defendtrnt. 

PER CURIAM. The transcript of the record filed i n  this Court, upon 
defendant's appeal, does not contain the pleadings upon which the action 
was tried in  the Superior Court. I t  contains only the reply of plaintiff 
to the further defense set u p  in  the answer. This is not i n  compliance 
with Rule 19, 192 S. C., 847. 

I t  is  provided i n  said rule that  "it shall not be necessary to send as a 
par t  of the transcript, affidavits, orders, and other process and proceed- 
ings in the action not involved in the appeal and not necessary to an 
understanding of the exceptions relied 011. Clounsel may sign an  agree- 
ment, which shall be made a par t  of the reclord, as to the parts to be 
transcribed, and in the event of disagreement of counsel, the judge of 
the Superior Court shall designate the same by written orller: Provided. 
that  the pleadings on which the action is tried, the issues, and the judg- 
ment appealed from shall be a part  of the transcript i n  all cases: Pro- 
vided further, that  this rule is subject to the power of this Court to order 
additional papers and p a ~ t s  of the record to be sent up." 

I t  appears from an  affidavit of the clerk of the Superior Court that  
since the tr ial  the original complaint and answers h a r e  been lost, and 
that  although he has made a diligent search for same, he has been unable 
to find them. I t  does not appear that application mas made to the court 
for leave to file copies, C. S., 544, or that  counsel are unable to file sub- 
stitutes for the originals. 

This appeal must be dismissed for failure to comply with the fore- 
going rule. The  requirement of the first proviso is  mandatory;  it 
cannot be dispensed with. 

Dismissed. 
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COXTIXENTAL TRUST COMPANY I-. D. W. S P E S C E R ,  RECEIVER OF 

JACKSON LUMBER COMPAST. 

(Filed IS May, 1927.) 

Banks and Banking-Bills and Notes-Negotiable Instruments-Deposi- 
tors-Debtor and Creditor-Offset-Corporations-Insolvency. 

Where the directors of a corporation in their endeavor to prevent its 
insolvency make a cash payment on the matured eorporation note given to 
the bank and sire their indi~idual note for the balance, the bank retain- 
ing the old note as collateral, upon the corporation's hecnmin~ insolre~lt 
and in a receiver's hands, under the relatiorlqhip of debtor and creditor. 
the bank has a right in equity to offset the indebtedness on the note of the 
corporation deposited therein, though the note riven by the cli~ec~tor. niay 
not have become due at the time. 

APPEAL by defendant from Finley, J . ,  at  March Term. 1927, of 
A ~ L C R L E K B T ~ R G .  Affirmed. 

D. E. I Iende~so)?  for plainfif 
D. 1T'. Spe,tce~* for defendanf. 

C L I R I ~ S O ~ ,  J .  This is a submissioil of controversy without action, 
under C. S., 626. The plaintiff is a banking corporation. The  Jackson 
T,unlhcr Company is a corporation, insolrent, and D. IST. Spencer is the 
rccciwr. The Jackson Lumber Company borrowed from the plaintiff 
bank on 12 J u l ~ e ,  1926, $9,000, and made its promissory note due a t  90 
clays, maturing 10 September, 1926. The Jackson Lumber Company. a t  
the maturi ty of the note, was unable to pay the same, and the directors of 
t l ~ c  corporation paid $1.000 on the note, and on 10 September, 1926, 
exeruted a 30-day note for $5,000, and as collateral security the bank 
took the past due note of thc Jackson Lumber Company for $9,000. 

On 29 S~ptenlber ,  1926, the Jackson Lumber C1ompany had on de- 
~ ~ o s i t  in plaintiff's bank $949.77. and on said date the plaintiff learned 
of the iris011 elicy of thc Jackson Lumber Company, ~vliich xras placed 
in the liarids of the reccirer that  clay. Plaintiff, on learning of the in- 
solvency. transferred and applicd as a credit on the uote of the Jackson 
Lumber Conlpang for $9,000, reduced by the directors to $8,000, the 
$ 9 4 . 7 7  Tlie defendant receiwr contel~dq that  this r a s  illegal, and this 
is the sole question i n ~ o l r c d  in the appeal. W e  cannot so hold. 

.is between plaintiff and the Jackson Lumber Company the relation- 
h i p ,  under the facts and circun~stances of this case, was that of debtor 
and creditor, and the hank had the right to apply the deposit on the 
past due note of the Jackson Luniber Conipang. The fact that  the note 
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of the directors was not due did not affect the rights of plaintiff. I n  
fact, i t  is  held by this Court in I I o d g i n  P ,  B a n k ,  124 S. C., at  p. 512: 
"Even if the indebtedness to the bank has not matured, if the depositor 
becomes insolvent, the bank by virtue of the right of cquitable set-off 
may apply the deposits with it of such debtor to his indebtedness. Danz- 
m o n  v .  Ban i . ,  50 Mass., 194;  F l o u r  Co. L>.  Bcrni*,  90 Ky., 22.5; T r u s t  
C o .  I,. BanX,,  9 1  Tenn., 336; Sccd C o .  r .  T a i m a g e ,  96 G,?., 254; Water- 
man on Set-off, 432." Reversed on another point in 12;) N. C., p. 503. 

The principle applicable here is set forth in Morse on Banks and 
Banking, vol. 1, 5 etl., p. 630, part sec. 337, citing numerous authorities: 
"The various items of deposit with and payment by the bank from a 
runnilig account between the bank and the custon~er. F o r  a n y  i ndeb t ed -  
ness accru ing  f r o m  t h e  c u s t o m e r  t o  i t s e l f ,  t h e  b a n k  has t h e  right to 
set-off .  I f  the depositor becomes bankrupt, his deposit bwomes security 
for the payment of his debt to the bank. I f  this debt bl? contingent i n  
character, or if i t  be a claim for unliquidatetl damages, arising out of a 
contract, then the bank may retain po~session of the derlosit until such 
time as the probable indebtedness shall be ascertained, when the deposit 
may be set off against it." (Italics ours.) 

I n  D a v i s  2.. Xfg. Co..  114 S. C., at 11. 32S, u-here the matter is fully 
discussed, it is said:  ( 'It may be well here to note pre:isely who are 
meant by debtors anti creditors of the i~lsolrent  bank, as the terms are 
used in this discussion of the s111w of equity that  should control the 
settlement of its affairs. By debtors to the bank are meant all those 
who, at the appointment of the receirer, xwc2 liable to the bank for the 
payment of moncy, whether their liability hail maf l i r ed  or n o t ,  aud with- 
out any regard to the exact nature of the liability, r l~hc fh  lr as pr inc ipa l  
o r  szcrrfy." (Italics ours.) 

I n  n court of equity, seeking to do justice anlong all parties, i t  looks 
at the spirit and not the form of the transaction. I t  cannot be disputed 
that the Jackson Lumber C o m p a n ~  v a s  primarily liable to the bank. 
The directors, although making a note to the bank, and the bank taking 
the Jackson Lumber Company's past due note as collaterd securitv, the 
directors did so as an acconlnlodation for the Jackson Lumber C o n -  
pan?. I t  does not appear that  the directors had any purpose except to 
save, if possible, the Jackson Lumber Company, which from subsequent 
developments showed was on the rerge, if not then, insolvent. Any 
other view, under the facts and circumstances of this case, would work 
a n  unjust hardship on fai thful  directors trying to save an insolvent cor- 
poration. The prinlarp liability was the Jackson Lumbw Company- 
the directors were in  effect sureties. We think the position here taken 
borne out by the weight of authorities. ;IIoore v. Bank, 173 K. C., p. 



N. C.] SPRING TERM, 1927. 747 

180; Trust Co. c. Trust Co., 188 K. C., p. '766; Graham v. Warehouse, 
180 S. C., p. 537; see Hayden e t  al. v. Citizens S a t .  Bank e t  al., 35 
A. 6: E. Annotated Cases, p. 686. 

Some of the  decisions i n  other  jurisdictions m a y  be contrary to  the  
~ i e w  here taken, but  a liberal and  righteous adjustment  between t h e  
part ies  should prevail.  We th ink  t h e  major i ty  rule  is wi th  the  holding 
in th i s  case and  coilsonant x i t h  equi ty arid justice. 

F o r  the  reasons given the judgment  is  
Affirmed. 

STATE v. THOJIAS BIIISRLEP, JR. 

(Filed 18 Xay, 1927.) 

1. Criminal Law-Admissions-Prostitution-Courts-Finding of Fact  
J u d g m e n t - S t a t u t e s ,  

7T'here the general plea of guilty is made by the defendant charged with 
the offense of prostitution, and accepted by the court, the submission is 
sufficiently broad to cover the two degrees w t  out in the statute, C. S., 
4331, 43Q. 

2. Same-Limitation of Actions. 
Where the defendant upon trial for prostitution submits the plea of 

guilty without reservation. which is accepted by the court, he may not 
maintain the positiov that the punishment for the offense was barred by 
the statnte of limitation of actions, as the time and place of its cornmis- 
sion a re  not necesa:lry to constitute the offense. 

For a person charged with the c.ommiision of a criminal offense to avail 
himvlf of the allrged running of the statute of limitationc, he must either 
specifically plead it or in apt time bring it to the attention of the court. 

4. Sam-Indictment. 
A defendant sentenced for the crime of prostitution upon hiq own admis- 

sion of guilt. may not snccessfully reii\t a sentence thrrefor upon the 
ground that the offense charged in the indictment did not come ~vithill the 
1)eriod of time preicribed b j  the 5tatutc 

AITEAL by clcfcndant f r o m  Sfatl; ,  J . ,  a t  October Term,  1926, of 
CABARRT S. NO error. 

T h e  defendant  Tvas indicted f o r  seduction under  C. S., 4339, and  ten- 

dered a general plea of gui l ty  of prostitution, which was accepted by  

the  State .  T h e  judge then heard  t h e  testimony of sereral  witnesses and  
found  a s  a fact  t h a t  the defendant was gui l ty  of prostitution i n  t h e  first 
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degree. I t  was thereupon adjudged that the defendant be imprisoned 
and assigned to work on the public roads of Cabarrus County for a 
term of eighteen months, and he escepted and appealed. 

Attorney-General Brummit f  and Assistant Attorney-General Nash 
for the State. 

Caldzcell cP. Caldz~ell and Hartsell d. Hartsell for defsndant. 

ADAMS, J. The appeal presents three contentions: (1)  Tha t  the 
judge had no right to determine from the testimony of witnesses that  
the defendant was guilty of prostitution in the first degree; (2) that  
the prosecution is barred by tlie statute of limitations, (3) that the 
judgment should be arrested. 

The crime of prostitution is divided into two degrees and the punish- 
ment for each is prescribed by statute. C. S., 4361, 4362. For  the first 
degree the offender shall be subject to imprisonment for not less than 
one nor more than three years, and for the second to imprisonment for 
not more than one year. When the degree of guilt has been properly 
ascertained the judge doubtless has the right to hear teslimony for the 
purpose of fixing the term of imprisonment within the limits of the 
statute; but this right does not extend to or include the finding by the 
judge of the degree of the offender's guilt. Whether the determination 
of the degree i s  the province of the judge or that  of the jury is a ques- 
tion we need not now discuss; for the defendant's general submission, 
without pointing out or specifying the degree of his guilt, is sufficiently 
comprehensive to include the first degree. S. r.  Barnc>s, 122 3. C., 
1031; S. v. Lee, 192 S. C., 225. 

The second point made by the defendant is without merit. I n  S .  v. 
Carpenter, 74 N. C., 230, i t  is said:  "We believe a praclice has grown 
up under which tlie State does not usually, i n  the trial of misde- 
meanors, prove in  the first instance venue, time, etc., unless some point 
be made thereon." The Court announced in S. e. H o l d v ,  133 N .  C., 
710, that  if the statute of limitations is relied on i t  should be brought to 
the attention of the judge, and in S. v. Francis, 157 K. (!., 612, that if 
the State fail to prove that a misdemeanor was committed within two 
years the defendant should take advantage of the fai luw by a request 
for instruction. That  the prosecution is barred is shown under the 
general plea, and if i t  is barred the defendant is held to be not guilty. 
S .  c. Xoore, 52 N. C., 660, 662; 8. z.. Berry, 83 N.  C., 604; 8. v. 
ClarX.e, 85 N. C., 555, 559; S. c. Jones, 101 N. C., 719; S.  v. Frisbee, 
142 K. C., 671. But  i n  the case under consideration the defendant ex- 
pressly pleaded his guilt and the State accepted his plea, which was 
equivalent to a conviction. S. c. Branwr ,  149 N.  C., 55G; C. S., 4610. 
Admitting his guilt, he says that he is not guilty because the offense 
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with which he i s  charged is "out of date." Allegans confraria n o n  est 
audiendus-one alleging things that  are contradictory is not to be heard. 

-1s ground for arresting the judgment the defendant says that  the 
time specified in  the bill of indictment was not within the period limited 
by the statute (C. S., 4512), and that  for this reason the prosecution 
cannot be maintained. The position is untenable. Time is not of the 
essence of the offense charged, but is a matter of proof, and "averment 
of the time when the act ~ i a s  done, unless essential to its criminality, is 
not traversable." S. v. l'a?yc'or, 83 S. C., 601 ; 8. 1 1 .  Clarke, supra. 
B e s i d ~ s  this, the defendant, as we haye said, admitted his guilt of prosti- 
tution and the words "undcr the bill of indictment" do not modify the 
effect of his aclmission. TYe find 

S o  error. 

E. H. TT'ALLER ET - 4 ~ .  v. C. A. DUDLEY, JR. 

(Filed IS  May, 1927.) 

1. Appeal and Error-Cases ignature  of J u d g e J u d g m e n t  Affirmed- 
Record-Courts-Ex Mero Motu. 

Where it appears from the record that the judge has not signed what 
appears to be his settlement of the case, and no agreed case has been 
included, and where the appellee has not made a motion to affirm the 
judgment the court, in the absence of error appearing in the record proper, 
will not be disposed e;r mero motu to esercise its power to do so. 

2. Appeal and Error-"Casew-Settlement of Case--Duty of Appellant- 
Redrafting of Case--Signature of Judge. 

I t  is required of the appellant to redraft the case on appeal when the 
judge in settling it has modified his case by adopting portions of the 
exceptions or countercase of the appellee, etc., and hare the judge to sign 
the case so redrafted and incorporate it i11 the record. C. S., G42, 64-13, 644. 

This appeal is remanded to the end that the appellant may have the 
"case" on appeal signed by the trial judge or do so after making such 
changes therein as will make it conform to the case as tried, the appellant 
nsing in this instance the printing in the present record, if so advised, to 
the extent reasonably available. 

APPEAL by defendant from Devin, J., a t  Kovember Term, 1926, of 
LENOIR. 

Civil action in  trespass to recover damages for an  alleged wrongful 
cutting of plaintiff's timber. 4 question of boundary being involved, 
the case was referred under the statute. Exceptiorls were duly filed to 
the report of the referee and a jury tr ial  demanded. 
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From an adverse jury verdict and judgment thereor, the defendant 
gave notice of appeal to the Supreme Court. 

Rouse & Rouse and Su t fon  & Greene for plaintiffs. 
Shaw & Jones for defendant. 

STACY, C. J. The record in this case has been brought up in response 
to a writ of certiorari, but it contains no proper statement of case on 
appeal. The "case," as settled by the trial judge, is not signed by him, 
and there is no agreed statement of the cast.. This is a matter of pro- 
cedure which the appellant should have given proper attention. C. s., 
642, 643 and 644; Ingram z.. Power Co., 181 N .  C. ,  359. With no 
errors appearing on the face of the record proper, the judgment might 
well be affirmed, but, as no motion to this effect has been made by the 
appellees, the Court, under the circun~stances, is not disposed to enter 
the order ex mero mofu.  The proper motion, in the absence of errors 
appearing on the face of the record, or properly assigned, is to affirm 
the judgment. U f g .  Co. v. Simmons, 97 N. C., 89. The motion of 
appellees to dismiss the appeal must be overruled. TT'alker 1;.  Scott, 102 
N. C., 457. 

Where the appellees file exceptions to the statement of case on appeal 
as tendered by appellant, and the trial court, as here, adopts appellant's 
statement of case as amended by "appellees' exceptions with modifica- 
tions as indicated," it is the duty of the appellant to have the statement 
of case on appeal, as thus modified, redrafted and submitted to the 
judge for his signature. Gaither v. Carpentm, 143 N.  C., 240. "When 
he fails to do this, but merely sends up his statement of case, together 
with appellee's exceptions and the order of the judge, there is no 'case 
settled on appeal,' and the Court (if no errors appear on the face of 
the record proper) may, on motion of appellee, or ex mero motu, either 
affirm the judgment or remand the case." Xitchell v. Tedder, 107 
N. C., 358. 

The cause will be remanded, to the end that the appellant may have 
an opportunity to comply with the order of the court by redrafting and 
reforming the case on appeal and submitting the same to  the judge for 
his signature. XcDaniel v. Scurlock, 115 S. C., 295; Hinfon v. Green- 
leaf, ibid., 5. 

I t  will not be necessary to have the entire statement of case on appeal 
reprinted if, upon inspection, the judge is disposed to approve the case 
as it now appears on the record. I n  this event, a supplem~ntal order will 
suffice. Stevms v. Smathers, 123 N.  C., 497. 

Remanded. 
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(Filed 18 May, 19'27.) 

Roads and Higlirvays - Principal and S n r e t ~  - Indemnit~ Bonds - Ma- 
terialmen-Labor-Renting of Secessary 3Iachines and Implements. 

The suretg on a contrac7tor's bond for the building of a public rtmd or 
lligliway is ~~resnmed to hare acqnxinted itself with the character of the 
road contracted for by its principal, and the local contlitions that n-onltl 
affect the cost of its construction. :tnd where its bontl iricludes ~ n y ~ i ~ e ~ i t  by 
the contractor of labor and material to he rmployeti or used therein, it is 
liable to one who has rentetl to the co11tr:tctor a steam sllorel, boiler, etc.. 
uecwsarv to the constructiol~ of the highn-ay under local existing econdi- 
tions. 

APPEAL by Sout2iern Surety C'ornpany from P u r k e r ,  J., at  February 
Tr rm,  1927, of ~ \ I P D ~ w E L L .  

Civil action in tlic nature of a creditors' hill, brought under 3 C. S., 
3816(r ) ,  to recover of the defendant, C. W. Lacy, road contractor, and 
the surety oil his bond, for materials furnished and labor performed in 
and about the co~~st ruct ion  of a road project. 

The  case was referred to Hon. TFT. C. Ervin  under tlie statute. Upon 
tlie corning ill of tlie referee's report, exceptions were duly filed thereto 
by tlie Soutlicril Surety Conlpany, and heard before his Honor, Ray- 
mond G. Parkrr ,  judge presiding, at the February Term, 1927, 
Xc13owell Superior Court, a t  which time all exceptions to the rrferee7s 
report were nitlidran-n s3rc tno ,  tlle first of nhicb  was directed against 
tlie claim of Dempster Construction Coiilpany for the rental of a steam 
shorel, arid the second was dirccted against the clairn of 11. L. Good 
for thc rental of a steam boiler, both the shovel and the boiler being used 
by the contractor i n  and about the roiistruction of the road in  question. 

From a judgment affirming tlie report of tlle referee, in ~ i h i c h  it was 
lield that the holid was liable for both claims, the Soutliern Surety Com- 
pany appeals, assigiiing errorq. 

Ples s ,  1T7inborne, P l e s s  d PI octor  for p l a i n t i f f s  D p r n p s f ~ r  C o n s t r u c f i o u  
Company and X. L. Good .  

RirarX d F l e f c h e r  for defcutlatzt  S o z c t h f r ~  A 'urc fy  Company. 

STACT, C. J. On  26 October, 1922,  C. IT. Lacy, road contractor, 
entered into a written agreement v i t h  tlle State Highway Commission to 
construct a section of road in McDowell County, known as Project Xo. 
547, i n  which it was stipulated, among other things, that  for and in 
colisideratioil of the price agreed upon the contractor was "to provide 
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and furnish all materials, nlachinery, i~nplements, appliimces and tools, 
and to perform the work and labor required to construct and complete" 
said road project; and to insure compliance with the terms and condi- 
tions of said "standard State Highway contract" in all respects on the 
part of the contractor, the State Highway Conlmission took from the 
contractor, as principal, and the Southern Surety Company, as surety, 
a bond in the sum of $37,690, conditioned for the faithful performance 
of the contract, and that  the principal should "well and truly pay all 
and every person furnishing materials or performing labor in  and about 
the construction of said roadway all and every sum or sums of money 
due him, them, or any of them, for all such labor and material for which 
the contractor is liable." 

I t  is found as a fact that "much of the roadbed was ldasted through 
hard rock, and that  the steam shovel and the boiler, used to operate the 
drills, etc., were necessary to the proper pwformance of the work of 
construction." The  contractor rented the steam shovel from the Demp- 
ster Construction Company and the boiler from M. L. Good. The 
claims for both are now due and unpaid. 

The  sole question presented by the appeal is whether the renting of 
these machines to the contractor was "furnishing materials" or "per- 
forming labor" in and about the construction of said roadway within 
the meaning of the bond in  suit. I f  so, i t  is conceded that  the judgment 
is correct, and ought to be upheld; otherwise, not. We think the judg- 
ment must be affirmed on authority of what was said in  Schrflozu v. 
Pierce, 176 N .  C., 01, T o w n  of Cornelius v. L a m p t o n ,  189 N. C., 714, 
Adrrhol t  v. Condon,  ibid., 748, Ply ler  v. El l io t t ,  191 N .  C., 54, Sta te  
Pr i son  v .  Bonding Co., 192 N .  C., 391, and O v e r m a n  v Casual ty  Co.,  
ante, 86. 

The renting of the machines in question mas but the substitution of 
mechanical power for manual labor. T a y l o r  v. C o n n e t f ,  277 Fed., 9 4 5 ;  
Bricker  v. Roll ins  (e. Jarecki ,  173 Pac.  (Cal.), 592; H a : w e n  v. R e m e r ,  
200 S. W .  (Minn.), 839; N u l f n o r n a h  C o u n t y  v. I;. S .  F.  and G. Co., 
180 Pac.  (Ore.), 104. 

I n  .Miller v. Amer ican  Bonding  Co..  133 Xinn., 336, a contractor's 
bond mas held liable for the repair of tools and machinery necessarily 
used on the work, and for the reasonable value of the use of such tools 
and machinery. 

I11 Dawson, v. Xor thwes tern  Construct ion Co., 137 Minn., 352, a surety 
was held liable for the rental value of horses necessarily used on the 
work, including the rental value and cost of repair of harness. 

I n  T i t l e  Guaranty  and T r u s t  Co. v. Crane Co., 219 U.  $3.) 24, recovery 
was allowed under a contractor's bond for cartage and tcwage of mate- 
rials. 
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I n  C. S. Fidelity Co. c. Bar f l e t f ,  231 U .  S., 237, 11-here the work con- 
tracted for was building a breakwater, recovery was allowed under the 
bolid for labor at a quarry opened fifty miles away, including wages of 
the men who stripped the earth to get a t  the stone arid ~ h o  remored the 
debris, as 71-ell as the Tvages of carprnters and blacksmiths who repaired 
the cars i n  which the stone was carried to the quarry dock for shipment, 
arid who repaired the trucks upon which the cars moved. The claims 
allowed also included the wages of stablemen who fed and drore the 
horses used in  moving the cars. 

I n  Illinois Sure ty  Co. v. J o h n  Dacis Co., 244 U. S., 376, recovery was 
allowed under the contractor's bond, not only for the rental of cars, 
trucks and other equipment used by the contractor in prosecuting his 
work, but also the expense of loading this equipment, and the freight 
paid thereon to transport i t  to the place where the work was done. 

I n  B7-ogan 1 . .  -\Taf. Sure ty  Co., 246 U.  S., 257, recovery against the 
bondsman n7as allowed for prorisious used by the contractor in feeding 
his employees, where the location of the work rendered the furnishing of 
such board necessarlv. 

The  principle to be deduced from thesc and other like decisions is that 
such bonds are construed liberally for the protection of those who 
furnish labor and materials in the prosecution of public works (Electric 
Co. T. Deposif Co., 191 S. C., 653), and i t  is not thought that  the surety 
can complain a t  such holding, or that  any hardship is imposed thereby, 
because in entering into the contract the surety i s  chargeable with notice, 
not only of the financial ability and integrity of the contractor, but also 
with notice as to whether he possesses the plant, equipment, and tools 
required in undertaking the particular work, or will be compelled to 
rent and hire the same, or some part  thereof, all of which matters are 
factors to be considered in  determining the risk, and upon vhich the 
surety fixes the premiums exacted for executing the bori(1. Sherman 
2'. Amer.  Sure ty  Co., 173 Pac. (Cal.), 161. 

The  cases of Electric Co. v.  Polcer Co., 1 2 2  N .  C., 601, and Jantes v. 
Lumber Co., ihid., 157, are not a t  variance with our present decision, for  
i n  each of these cases the question inrolred was the purchase price of 
machinery, and not its rental ra lue  for use only in  the particular work. 
d careful perusal of the record leaves us with the impression that  the 

judgment is  correct, arid that  it should be upheId. 
Affirmed. 
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STATE r. RRAST SULLIT-AS. CLARENCE SULIIIVBN. BRITT 
SULLIVAS AR'D WARDEN MERCER. 

(Filed IS BIay, 1927.) 

Instructions-Intimation of Opinion-Improper Remarks-Jury-Appeal 
and Error-Prejudice-Statutes. 

C. S . 364. proliibitinz an expression of o p n i o ~ ~  by tlic I rial judge u p o ~ ~  
the weight and credibility of the evidence. al~plies to such e ~ p r e s s i n ~ ~ s  
made in the 11eari11z of the jury, and f t  is he ld  reversibl~. error for him, 
in a criminal action, to direct a judgment of nonqnit in the presence of 
the jury, ac to one of sexeral defendants upon trial of the~n all  for kid- 
~~nlq,inu, upon the ground t11:1t upon the evidc~nce he did 110t participate il l  

tlir offenw charged aaxinit them all i n  the ~ndictinent, n 1ic.11 the judge'. 
rcmarlrc: intin~ated that the appealing defendants hut1 committed the' 
offenv. 

AITEAL by defendants from h ' i ~ l c / n i r .  J . ,  and a jury, at ,January Term, 
1927, of LESOIR. Nen. trial. 

Cr,a~r;sos, J. Brant Sullivan, Clarence Si~ll ivan,  Br i t s  S u l l i ~ a n ,  and 
Warden Mercer ~ w r e  indicted for kidnappi~lp.  I n  S. 7;. Harr i son ,  145 
S. C.. a t  1'. 417, the folloning instruction of the court belclw was upheld: 
(%,Y kidnappi~lg is  meant tllc taking and c:urping an7a,\r of a person, 
forcibly or frandulcntly." *I11 n w e  found guilty except Britt Sullivan. 
On the trial all the dcfendants plead "Sot  guilty." During the tr ial  the 
tlcfei~dants TJTarden IIercer. 13rant (Bryant )  Sullivan, and Clarence 
Sulliran, testified in their own behalf, aud dc~i i rd  their guilt. 

,It thc close of defendants' e~idcnce ,  tlir State, in r cbu f f a l ,  called 
Brit t  S u l l i ~ a u ,  onc of tlic defendants, who did not take the stand as a 
~r i tness  in his own defense. hut had plead "Xot guilty," viho testified to 
facts in corroboration of the State's contention. The  rec2ord sets forth 
tlic following: "Thc court ( in  the presence of the jury) : As to Brit t  
S u l l i ~ a n ,  the court is of the opinion that  the evidence indicates that  he 
went tlicre not knowing what was going to be done-and if his  evidence 
is  to he brliewd, that  he did not coiiperate T$-it11 them in  any respect, 
but endea~ored to pet them to desist-the c20urt is going to direct a 
wrdic t  of not guilty ns to n r i t t  Sull ival~.  Defendants, in apt time, 
objected and excepted to the fowgoing statenlent ill the llresence of the 

C. S., 364, is as follo~vs:  " S o  judge, in giving a clung: to the petit 
jury, either in a civil or a criminal action, shall g i ~ e  an oplnion whether 
a fact is fully or sufficiently proven, that being the true office and prov- 
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irice .of the jury;  but he slid1 state i n  a plain and correct nlaiirler the 
elidencc given in  tlie case, and declare and explain the law arising 
tlwreon." 

This statute has been in force Gnce 1796. 
I t  is  argued by the State that  the court below, in dealing with Brit t  

Sullivan's testimony, qualified his statement by saying, "If his evidence 
is to be beliered." T h e  rice comnlained of was that  the otller defend- 
allis nere  on trial, and in the presence and hearing of the jury the 
court below accepted the credibility of the v-itness for the State, Bri t t  
Sullir-an's xersion, and directed a verdict of not guilty as to him. This 
clearly indicated to the jury the opinion that  the court bclov- believed 
Brit t  Sullivan did not cobperate with the otlwr defendants, but endeav- 
ored to get them to desist; therefore, the jury should believe his testi- 
mony, and conr-ict tlie others. At  least, it  was corroborative of the 
S t ~ t c ' s  TI i t n ~ s s ,  arid especially forceful as conling from the camp of the 
other side. The  espressioil of the court belon- i s  also susceptihle of the 
construction that  the others coiiperated. Then the action of the court 
I~clon- spoke louder than  thr. n.ords-the court below directcd a verdict 
of not guilty as to Brit t  Sulliran. This  the court hat1 no right to do, 
unless Brit t  Sull iran was in no way a parficeps c~iminis,  the court below 
gaT c credence to his testimony and directed a verdict in his faror.  The  
able and learned jut-igrs no doubt did not a t  tlie time realize the preju- 
dicial effect this ~vould have against the other defendants. We know 

L 

the great hurdei~s on the courts below. a11d ~roilder at their ability to 
make so few errors in atlininistering justice. After consideriiig the 
matter thorougl~l- ,  we must hold it prejudicial error. The  distinct 
separation must he observed; tlie courts to iilterpret the l a~v ,  the jury 
to ascertaiu the facts. There is a n  iinpeiietrablc wall be tnem the tn-o. 
I n  mattc~rs of such mo~rient, it n ould be ailrisable to ha1 e thc jury retire. 

I n  S. c .  CooX~, 162  N. C., a t  11. 58q, it iq .aid: "JVliilc the statute 
refers in terms to the charge. it  has aln-ays been the accepted construc- 
tion that it applies to any such expression of opinion by the judge in the 
licariiig of the jury at any time during the trial." 

I n  Bank P .  J f ~ A i ~ t l ~ ~ r ,  168 N. C.) at p. 52. it  is said:  "There must be 
no indication of the judge's opinion upon the facts, t o  the hur t  of either 
party. either dircctly or indirectly by zcords or conduct.  Tlie judges 
sliould be punctilious to avoid it, a i d  to obey the statutory injunction 
strictly." (Italics ours.) 

K e  give sonle of tlie authorities holdiilg that the court below irnpingetl 
the statute: 

I11 JfcRae 2%. L a ~ c w w c ,  7.5 S.  C.,  11. 289, "That both the witnesses 
were gentlemen, and that it mas a pure matter of iuemory. That  it was 
the duty of the defendant to make out the fact of payment," held to be 
error. 
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I n  Marcom v. Adams, 122 N.  C., p. 222, a remark of the judge to 
defendant's counsel, "The plaintiff seems to have put  you in a hole. 
I would be glad to help you, if I could," was objectionable. 

I n  S. v. Davis, 136 N .  C., p. 568: An expression by a tr ial  judge 
that  a witness had fully explained for  a n  hour to the jury, and to the 
satisfaction of the court, certain facts, is erroneous. 

I n  Chance v. Ice Co., 166 N. C., p. 495, this Court helc~ as error the 
remark of the presiding judge, "That par t  of the answer is  stricken out, 
this witness is too smart." 

I n  Bank v. McArthur, 168 N.  C., p. 48 : Remarks made by the judge, 
in the course of a tr ial  involving the genuineness of signature of the 
endorsers of a note, i n  regard to plaintiff's calling upon ihe principal, 
who had not been introduced to testify, "asking the plaintiff's counsel 
why they did not call J. Sprunt  Newton" is reversible error. 

I n  S. v. Rogers, 173 N. C., p. 755, it is held: "B remark to a defend- 
ant  by the tr ial  judge, when testifying in  his own behalf under indict- 
ment for cruelty to animals, to answer the questions asked him concisely, 
'and not be dodging,' is a n  expression of opinion on the credibility of the 
evidence, forbidden by the statute, and constitutes rev2rsible error, 
though the judge withdraws the remark and endeavors to eradicate the 
impression made by it." 

Horris v. Kramer, 182 N. C., p. 87 : I n  an action to recover damages 
for personal injury, where a release from liability is set u p  and relied 
upon, with evidence to support it ,  i t  is reversible error for the judge, 
during the tr ial  and in the presence and hearing of the jury, to stop the 
testimony of the defendant's witness, a nonresident attorney who had 
procured the release, and question him upon the proferssional ethics 
involved and the standard, i n  his own State, of such conduct; which 
reflected on the witness, and no effort being made on his par t  to remove, 
by his instruction or admonitions to the jury, the prejudice thus neces- 
sarily occasioned can have that  effect, and a new tr ial  before another 
jury mill be ordered on appeal. 

Greene v. Seu-some, 184 K. C., p. 78 : The action was prosecuted for 
the purpose of canceling a deed for certain property, alleged to have 
been executed by the defendant J. C. Nemsome in fraud of his creditors. 
The  record shows that  during the cross-examination of a \titiless for the 
plaintiff the following incident occurred : "By the court : Do you know 
where J. C. Newsome and Tom Newsome are, and also why they are not 
here in  court to defend this action, as they should be?  Their  absence 
i s  a circumstance that  a fraud has been committed. A. I haven't seen 
either J. C. Newsome or Tom here today.'' This  was held to be error. 

I n  S. v. Bryant, 189 N .  C., at  p. 115, a new tr ial  was granted-the 
presiding judge used the expression, "This witness has the weakest voice 
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or the shortest memory of any witness I ever saw." S. v. Dick, 60 
N. C., p. 440; Withers v. Lane, 144 N. C., 184; S. v. Beal, 170 N .  C., 
764; S. v. IIorner, 174 N. C., 788; S. v. Windley, 178 N.  C., 670; S. v. 
Sparks, 184 N. C., 745. 

"The power of the court to withdraw incompetent evidence, and to 
instruct the jury not to consider it, has long been recognized in this 
State." S. v. Stewart, 189 N. C., a t  p. 344. 

F o r  the reason given, there must be a 
New trial. 

BAKK OF OKSLOW v. ROWLAND LUMBER COMPANY 

(Filed 18 May, 1927.) 

Mortgages - Title - Timber - Deeds and Conveyances - Extension of 
Period for Cutting and Removing Timber-Consideration-Payment 
-Tender. 

A mortgage given on timber growing on lands conveys the title only to 
the extent of securing the note given to the mortgagee for the payment of 
the money borrowed thereunder, and where the timber deed provides for 
an extension period for the cutting and removing of the trees upon the 
grantee's exercising his option and paying the consideration before the 
termination of the first or succeeding periods, a payment or proper tender 
to the grantor or his successors and assigns in conformity with the pro- 
visions of the instrument secures to the grantee or those thus rightly 
claiming under him the continued right to cut and remove the timber for 
the stated period. 

APPEAL by defendant from Devin, J., at  November Term, 1926, of 
ONSLOW. Reversed. 

Action to recover damages for trespass by cutting and removing timber 
from lands owned by plaintiff. 

I t  was agreed a t  the tr ial  that  on 1 February, 1925, defendant entered 
upon said lands and cut and removed therefrom timber of the value of 
$1,200. 

The court having found the facts from the evidence, by consent, and 
being of the opinion upon said facts t ha t  defendant had no right to  enter 
upon said lands, and to cut and remove said timber, on 1 February, 
1925, rendered judgment tha t  plaintiff recover of defendant the sum 
of $1,200, with interest from 1 February, 1925. 

From this judgment defendant appealed to the $upreme Court, its 
principal assignment of error.being based upon its exception to the 
judgment. 
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Varser, Lawrence, Procfor & Xclntyre f o ~  plaintiff. 
L. I .  Moore for defendant. 

Con-SOR, J. The material facts upon which the determinative ques- 
tion involved in this appeal is presented for decision are as follows: 

1. On 9 March, 1906, William Simmons and his wife, by deed duly 
recorded on 20 April, 1906, conveyed to Blades Lumber Company the 
timber on lands described in said deed. 

With respect to the time within which said timber may be cut and 
removed from said land, the deed provides, first, that the grantee, its 
successors or assigns, shall have the full term of ten years from the date 
of the deed within which to cut and remove said timber, and second, 
that a t  the expiration of said term of ten years, said time may be 
extended from year to year, for an  additional term of ten years, upon 
the request of said pantee ,  its successors or assigns, and upon 
to the grantor for each yearly extension of a sum equal 1:o six per cent 
of the purchase price paid for said timber. 

2. The defendant Rowland Lumber Company, by wzesne conveyances, 
has succeeded to the rights, privileges, and property conveyed by said 
deed to Blades Lumber Company, and as its successor is now the owner 
thereof. 

3. Upon the expiration of the original term of ten yeam within which 
said timber might be cut and removed, the tlme for such cuttlng and 
removal was extended in  accordance with the provisions of said deed to 
9 March, 1920. 

4. Before the expiration of such extended time, to wit, on 2 February, 
1920, William Simmons and his wife, for the purpose cf securing the 
payment of their note to plaintiff Bank of Onslow, executed and deliv- 
ered to said Bank of Onslow a mortgage deed, which was duly recorded 
on 16 February, 1920, by which they conveyed to said bank the lands on 
which the timber theretofore conveyed to Blades Lumber Company was 
standing and growing; other lands were also conveyed by said mortgage 
deed. 

5. Thereafter, to wit, on 27 February, 1920, the defendant Rowland 
Lumber Company, or its predecessors in  title, for the purpose of obtain- 
ing an  extension of time within which to cut and remove said timber, 
from 9 March, 1920, to 9 March, 1923, paid to William Simmons, the 
mortgagor of plaintiff Bank of Onslow the sum of money required by 
the ~rovis ions  of the deed from said William Simmons and wife to 
Blades Lumber Company for such extension, and took from said Sim- 
mons his receipt for said sum of money, which was duly recorded. 

6. Default was made by William Simmons in  the payment of his note 
secured in the mortgage to plaintiff, at  its maturity, to wit, 1 November, 
1920; thereafter a n  action was begun by plaintiff against said Simmons 
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and wife for tlie foreclosure of qaid mortgage. A11 the lands con~cyed 
by said mortgage were sold under a decree rendered in  said action. The  
lands upon which the timber in controrersy in this action x i s  located 
were purc2iased by plaintiff and conveyed to it by the con~missioner's 
deed, dated 28 December. 1961, and recorded 011 2.5 January .  1923. 
After applyiug the proceeds of the sale of all the lands conreyed by said 
mortgage to the indebtedness thercin secured, there is a balance due on 
said indebtedness of more than $1,500, which remains unpaid. 

7. On 27 February, 3033, after plaintiff had become the owner in fee 
of the land on which said timber is located, defendant tendered to plain- 
tiff the sun1 of money required for an extension of the time within which 
to cut and remove the same from 9 Xarch,  1923, to 9 Afarch, 1926; 
plaintiff refused to accept said n lony .  Defendant thereafter, on 1 Feb- 
ruary, 1925, entered upon said land and cut and remoretl timber there- 
from of the value of $1,200. 

8.  From the date of the execution of the rnortgage deed by William 
Simmons and wife to plaintiff until the conreyance of tlic lands tlescribed 
in the complaint to  lai in tiff by the commissioner, under decrce in the 
action to foreclose said mortgage, no one was in the actual possession of 
said land; the only possession thereof was the constructire possession 
of the owner of the legal title to said lands; since said conveyance, 
plaintiff has been in the actual possession of said lands. 

Upon the foregoing facts tlic court was of opinion that  defendant had 
no right to enter upon said lands and to cat and remove timber there- 
from on I February, 1025. I n  accortlance ~ i t h  this opinion, and upon 
the admission of defendant that it had cut and removed timber frorn 
said lands, on I February, 1925, of tlie value of $1,200, judgment was 
rendered that  plaintiff recover of defendant the sum of $1.200, with 
interest frorn 1 February, 1926. Defendant, by its assignment of error, 
based upon its exception to said judgment. on its appeal to this Court, 
presents its contention that  there v a s  error in the opinion of the court 
that defendant had no right to cut and remove said timber on 1 Febru- 
ary, 1925. 

I t  has been uniformly held by this Court that  i n  the absence of a pro- 
\-ision in the deed to the contrary, the sum of money required to be  aid 
for an extension of time within which timber conreyed by a timber 
deed may be cut and removed from the land, after the term provided in 
said deed for such cutting and remora1 has expired, must be paid to the 
owner of the land a t  the date on mhich the extension is requested in 
accordance with the prorisions of the d ~ e d .  Bennett v. Lumber Co., 
191 S. C., 425; ;2lorfon v. Lumber Co., 178 N. C., 163; Timber Co. v. 
Wells, 171 N .  C., 262; l ' imb~r  Co. c. Bryan, 171 N. C., 26.5. See,.also, 
38 C. J . ,  172. Such extension is not obtained by payment of the exten- 
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sion money to one who is not the owner of the land, on which the timber 
is located at  the time the vavment is made. 

L " 

I n  the instant case, the court was of opinion that no extension of time 
for cutting and removing said timber beyond 9 March, 3.920, was ob- 
tained by the payment of the extension money to William Simmons, 
grantor in the timber deed, on 27 February, 1920, for ths reason that 
said Simmons, having theretofore conveyed the lands by mortgage deed 
to plaintiff, was not then the owner of said lands; that plaintiff, as 
mortgagee, was such owner. 

The question presented by this appeal does not seem to have been 
heretofore considered or decided by this Court, or by any other court of 
appellate jurisdiction. This question may be stated as follows: Does 
the owner of timber. who holds title thereto under a deed containing the " 
usual provisions with respect to the extension of time within which to 
cut and remove said timber, obtain such extension by payment of the 
extension money to the grantor in said timber deed, as provided therein, 
where said grantor, subsequent to the execution and registration of said 
deed, has conveyed the land on which the timber is located by a mortgage 
deed which was duly registered at the time such paymert was made? 
Did defendant in this action, or its predecessor in title obtain such 
extension of time from 9 March,, 1920, to 9 March, 1923, by the payment 
of the extension money to William Simmons on 27 February, 1920, 
notwithstanding the fact that prior to said date the said Simmons had 
conveyed the land to plaintiff, by mortgage deed, which was duly 
recorded prior to 27 February, 19202 

The legal title to property, whether real or personal, conveyed by a 
mortgage deed, passes to and vests in the mortgagee, who holds the same, 
however, only for purposes of security. Crews 21. Crews, lei2 N.  C., 679; 
Xoseley v. Moseley, 192 N. C., 243; Humphrey v. Stepheru, 191 N. C., 
101; Dameron v. Carpenter, 190 N .  C., 595; fitevens v. Tzcrlington, 186 
N.  C., 191; Weathersbee v. Goodwin, 175 N. C., 234. The equitable or 
beneficial title remains in the mortgagor, who, as to all persons except 
the mortgagee, is considered the true owner of the prc8perty. With 
respect ti the property conveyed to him as security, the rnortgagee has 
such rights only as are required for the protection of his security, and it 
is for this reason that he is considered as the holder of the legal title. 
I n  Stevens v. Turlington, supra, it is said: "In this State mortgages 
are practically the same as at  common law, with the exception of the 
mortgagor's equity of redemption and its incidents. We adhere to the 
doctrine that the legal title passes to the mortgagee, subject to the 
equitable principle that this passage of the legal title is primarily by 
way of security for the debt, and that for all other purpclses the mort- 
gagor is regarded as the owner of the land." 
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We must therefore hold that  on 27 February, 1920, William Simmons, 
grantor in the deed under which defendant was then the owner of the 
timber, was the owner of the lands on which said timber was located, 
and that  defendant was required to pay to him as such owner the money 
for the extension from 9 March, 1920, to 9 March, 1923, as requested by 
defendant, i n  accordance with the prorisions of the timber deed, not- 
withstanding the said Simmons had theretofore conveyed said lands to 
plaintiff, as mortgagee. 

Defendant, by the payment to said Simmons, on 27 February, 1920, 
of the extension money, in accordance with the provisions of the deed, 
obtained an  extension of the time within which defendant had the right 
to cut and remove said timber from 9 Narch,  1920, to 9 March, 1923. 

I t  follows, therefore, that  by its tender of the extension money on 
27 February, 1923, to plaintiff, who on said date was the owner in fee 
of the said land, defendant acquired the right to enter upon said land 
and to cut and remove the timber therefrom at  any time between 
9 March, 1923, and 9 March, 1926. Defendant's right to such exten- 
sion was not defeated by the refusal of plaintiff to accept the money for 
the extension tendered by defendant on said date. 

There was error i n  holding that  defendant had no right to  cut and 
remove the timber from the lands owned by plaintiff on 1 February, 
1925. The judgment must therefore be 

Reversed. 

AJIERICAK TRUST COhlPAST, RECEIVER OF. SECURITY SAVISGS RANK. V. 
W. L. JENKINS, W. D. WILKINSOR', E. R. SMITH, W. H. WT'ERSTER 
ET AL. 

(Filed 18 May, 1927.) 

1. Banks and Banking-Double Liability-Transfer of Shares of Stock 
-Registration-Notice. 

Depositors and creditors have a right to look to those whose names 
appear on the books of tile bank as having stock therein for the amount of 
the statutory liability, 3 C. S., 219(a), and a person having stock issued to 
him in his own name, and it so appears upon the books, cannot escape 
such liability on the ground that in fact he held said stock as trustee for 
an undisclosed cest t i i  que  t r u s t ,  and that the officers of the bank knew of 
the trusteeship, since notice to the officers of the bank is not notice to  the 
depositors and creditors thereof. 

2. Sameshares  of Stock-Vendor and Purchaser-Sales-Notice. 
I t  is required of a person selling shares of stock of a bank to escape 

personal liability under the provisions of 3 C. S., 219(d), to surrender the 
possession of the shares to be transferred to the proper officials of the 
bank in order that they may be properly transferred on the books to the 
purchaser. 
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3. Sam-Principal and Agent. 
Where the laws under which a corporation transfers its !:hares of stock 

requires that the transfer from seller to the purchaser be in person hy the 
seller, or authorized in n'ritil~g, the purchnser as agent for the seller in  
this respect must conforn~ to this requirement. 

4. Same--Leaving the Certificates with the Bank for Purposes of Trans- 
fer. 

I n  order to require of the proper oflice~s of the bank to transfer its 
ihares from one appearing upon its books as an o \~ne r  to the purchaser, 
the one having authority to do so must meet every reasonable requirement 
of the bank, and his failure to leaye with its officers the shares in question 
for t l ~ ~ r n  to mike the trnnsfer requested will not relieve the one whose 
name appears on the books as the owner from personal liability provided 
by qtatnte. 

APPEALS by plaintiff and defendants Tv. D. Wilkinson and W. H. 
Webster from &yon, J. ,  at  October Special Term, 1926, of ~ ~ E C K L E X B V R G .  

Judgments affirmed in appeals of defendants; wror  in  appeal of plaintiff. 
Action by r e c e i ~ e r  of an insolvent bank to recover of each of the 

defe~idants the full amount for which he is i~idir idually ~.esponsible, by 
reason of his statutory liability as a etockholtler in said bank. 3 C. S., 
"9 ( a ) .  

The tlefcndants R. D. Wilkilison, E. R. Smith, and T?. H. Webste: 
filed separate answers to the complaint, in which each denied liability 
upon the allegations of his further answer and clefens.. The issues 
raiscd thereby were tried separately, pursuant to an  order of severance. 

From judgments that  plaintiff recover of defendant W D. TJTilkinson 
the sum of $1,000, and of defendant'W. H. Webster the w m  of $2,000, 
the said sums being the amounts, respectively, of the par value of the 
sharm of stork owned by each of said defendants, as shown by the stock 
register of said bank, both defendants appealed; from judgment that  
plaintiff recover nothing of defendant E. R. Smith, plaintiff appealed. 

These appeals were heard and considered together by the Supreme 
Court. The  questions presented for decision appear i n  the opinion 
below. 

17'7~iflocX~, Dockery cP. Sha~c.  for plaint if. 
Ta l ia f ewo  d? Clarkson for Grfendant W .  11. Wilkinson. 
7'. L. Kirkpatrick,  J .  -4. Locklza~t ,  and G. B. Wafli.in>: for defendant 

E.  R. S m i f h .  
,7aX e 4'. Sewel l  for defendant 11'. H .  Websfer.  

COXSOR, J. The Security Savings Bank, a corporation organized and 
doing business under and by r i r tue  of the banking laws of Kor th  Caro- 
lina, with its principal office and place of business in Mecklenburg 
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County, n a s  duly adjudged insolrent during the month of August, 1 0 2 1 ;  
plaintiff, Ahncrican Trust  Company, was thereupon appointed receirer 
of w ~ t l  hnnli by the Superior Court of Xecklenburg County;  it is  now 
cligagctl 111 thc. performance of its duties as such receiver. 

Thc  a.qtt\ of wid S ~ c u r i t y  S a ~ i u g s  Bank,  all of nhich havc passed 
into t h t  lialitls of the receiver, are not sufficient to pa7 the clainls of 
dcpwitor- n~itl other creditors of said bank and the expenses of the 
reccixcrship; i t  is Ilcccqsary for the receiver to collect from each of the 
stockholders of ,aid Imnk the full amount for nhich he is individually 
r e y ) o ~ i ~ i b l c  by reniotl of his statutory liability, 3 C. S.. 210 (a) .  Some 
of t h t ~  stockl~oldcr,, 11po11 demand of the receiver, havc paid the amounts 
for nliicli they are liablc; thiq action wai; begun by the receirer to recover 
judgmcwtq against thow of tlie stockholdcrs v h o  ha re  failed or refused 
to p:1y tlw :~rnoul~ti: for n llich they arc indiridually responsible. 

The deferidants W. D. ITilki~isolr, E. R. Smith. and W. H. Webster 
filccl answers to the coniplai!lt; each of said defendants admitted in  his 
;~ils\zer, or upo11 the rccord, that the receiver is entitled to recoT7er of 
each of the stockholders of the Security Savings Bank ail amount equal 
to the par raluc of tlie shares of stock in said bank o~vned by him, in 
order that  he may ha re  in hand funds with which to pay the claims of 
depo5itors and othcr creditors of said hank and the expenses of the 
rcccircrship; each, h o ~ e v e r ,  denies that he ~ v a s  a stockholder of said 
lmik  at the time i t  was adjudged insolvmt. 

Defentla~it Mr. D. Wilkinson, in his ansner, admits that the books of 
thc Security Sax- iqs  Bank show that he is tlie ahsolutt owner of ten 
share% of the capital stock of said bank, ant1 that  a certificate for said 
sl~arcs was iqsuetl to Ililn. and is 110~1- ooutstanding; he ile~iies, however, 
that  he is the o~vlicr of snit1 shares. 111 his further ausver and defense 
to plaintiff's cause of action, as set out in the complaint, he alleges that  
said shares of stock were transferred, on or about 16 .lpril, 1924, by onc 
R. 1,. Goocle to him as trustee for the Carolina Automobile Company, 
in part  1)a,vniait of the purcliase price of an  autonlobile sold to said 
Goode by the said automobile company; that the actire officers of said 
bank knew that said sharrs of stock wrre the p r o p ~ r t y  of the Carolina 
A \ u t o ~ n o b i l ~  Company, and not the property of defendant; aud that the 
certificate for said shares of stock was issued to defendant at his request, 
and in his name by the officers of the bank, with actual notice that  said 
shares were held by him as trustee for said Carolina Alutomobile Com- 
pany. 

Ilporl the foregoing adnlissiolis in his anmer ,  the court mas of opinion 
that plaintiff was entitled to recover judgment upon the pleadings 
against defendant W. D. Wilkinson, as prayed for i n  the complaint, 
notwithstanding the facts alleged in  the further answer and defense 
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thereto. Defendant W. D. Wilkinson, upon his appeal to this Court, 
assigns as error the judgment rendered by the court, upon the motion of 
plaintiff, in accordance with its opinion as aforesaid. 

I t  is provided by statute, with reference to corporations organized and 
doing business under the banking laws of this State, that "persons hold- 
ing stock as executors, adtninistrators, guardians, or trustees shall not 
be personally subject to any liabilities as stockholders, but the estate or 
funds in their hands shall be liable in like manner and to the same 
extent as the testator, intestate, ward, or person interested in  such trust 
fund would be, if living and competent to hold stock in Eis own name." 
3 C. S., 219 (c) .  

I n  Smafhers v. Bank, 155 N .  C., 283, it was held that by reason of 
this statute, a person to whom a certificate for shares of the capital stock 
in a bank was issued. showing on its face that he held the said shares as " 
trustee for a cestui que trust, also named in  the certificate, is not liable 
personally as a stockholder in an action by the receiver of the bank to 
recover judgment upon the statutory liability of stockholders. I t  is 
said in the opinion: "This act is conclusive as to the nonliability of the 
trustee, Lewis Maddux, for the stock liability upon the shares of which 
his wife was the beneficial owner. There being no evidence to rebut 
the ownership of the stock being in Mrs. Maddux: according to the tenor 
of the certificate, the holding of the court that Lewis Maddux was the 

c, 

owner, viewed as a finding of fact, is reviewable, and considered as a 
conclusion of law, is erroneous." I n  that case the certifi1:ate was issued 
to '(Lewis Maddux, trustee for Lauretta Maddux, his wife." I t  was 
held that Lewis Maddux was not liable personally, but that his wife, 
Lauretta Maddux, was liable to the receiver. 

The question as to whether a person who appears upon the books of a 
bank to be the absolute owner of shares of stock therein. and to whom a 
certificate has been issued accordingly, may escape personal liability as 
a stockholder by showing that he holds said shares of stock as trustee for 
another, has not heretofore been presented to this Court for decision. 
However, the question has arisen in other jurisdictions upon statutes 
similar in their provisions to our statute. U. S. Cornp. Stat., 9690, 
R. S., 5152. 

I n  Rerr v. Chrie, 86 Md., 7 2 ;  37 Atl., 789; 63 Am. St. Rep., 493;  
38 L. R. A., 119, it was held that a person whose name appears on the 
books of a national bank as the absolute owner of stock in said bank is 
subject to liability as a stockholder, although such person holds the stock 
as trustee. I t  is said in the opinion in that case: "If persons were 
allowed to subscribe for stock in a national bank, or in any other corpo- 
ration where a personal liability attaches, either as an attorney for an 
unnamed principal, as self-appointed trustee for some unnamed cestui 
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que trust,  or as attorney for an  unnamed infant  of tender years, and 
when called upon to pay the debts of the bank to the extent of the stock 
subscribed, could escape liability by simply declaring that  they repre- 
sented in  some capacity those who are legally or otherwise incapacitated, 
the law would be a dead letter, and the creditors of these associations, 
which are found i n  great numbers in  every state, would be deprived of 
the only means provided by law for the payment of claims." 

I n  Adams v. Clark (Colo.), 85 Pac., 442, i t  is said: ' ( In  those juris- 
dictions where statutes have been enacted providing that  persons hold- 
ing shares as executors, administrators, conservators, guardians, or 
trustees shall not be subject to liability as stockholders, i t  is held that  to 
protect such persons from personal liability it must appear on the books 
of the corporation that  the holding is in such capacity." 

I n  Davis v. First Baptist Society, 44 Conn., 582; Fed. Cas. No. 3633, 
it is said:  "Creditors have a right to know who hare  pledged their indi- 
vidual liability. I f  trusteeship does not appear upon the books of the 
bank, they have the right to infer that  the stockholder is  personally 
liable. I f  a trustee wishes to disclose his trusteeshiv, there is  no diffi- 
culty in giving notice upon the books of the bank. I f  he does not dis- 
close his trusteeship, he is guilty of laches, for which others should not 
suffer. The  settlement of the affairs of a n  insolvent bank would be 
rendered a matter of great labor, expense, and delay if persons who 
appeared upon the books of the bank as indiridual stockholders were 
permitted to reliere themselres by proling that  they held the stock as 
executors, or guardians, or trustees." 

I n  Sherulood I?. Illinois Trus t  and Sazjings Bank (I l l . ) ,  62 N .  E., it 
is said: "A creditor is entitled to hold him liable as  a stockholder who 
appears to be the legal owner of the stock, and this is t rue although i t  
niay be that  there has been a transfer of the stock which has not been 
entered on the books of the corporation. Thomp. Liab. Stockh., sec. 
178; 2 Mor. Prlv.  Gorp., sec. 852. On the same principle, one who 
stands upon the books of the corporation as a stockholder may be pro- 
ceeded against for the recorery of any sum upon the stock, although he 
i n  fact holds such stock as trustee for another." 

The law is stated in  7 C. J., a t  page 770, as follows: "The statute 
provides that  persons holding stock as executors, adn~inistrators, guar- 
dians, or  trustees shall not be personally subject to any liabilities as 
stockholders, and this provision is held to refer not only to trustees 
appointed by will, or by order of a court or  of a judge, but to any trust 
relation, however created. But  the exemption is limited to cases of 
express and active trusts, where there is  a probability of some estate to  
respond to the liability; it does not apply where the bank's records show 
an  unincumbered title in the alleged trustee." See Flynn 21. American 
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Banking and Trust Co. (Me.), 69 Stl . ,  771; 19 L. R. A. (N .  S.), 428, 
where i t  is held that  one cannot avoid his statutory l ial~il i ty for the 
debts of the corporation by adding the word "trustee" to his  name as i t  
stands upon the stock book of the corporation as a stockholder therein. 

All the decisions in other jurisdictions are to the effect, that a person 
holding shares of the capital stock of a bank as trustee for another, is 
not relieved of statutory liability to creditors of the bank, by virtue of 
statutes similar to 3 C. S., 219 (c) ,  where the stock registel- of the bank, 
or  the certificates issued for said shares, fails to disclose the trusteeship. 
These decisioiis are well supported by the opinions of the several courts 
by which they were made. W e  therefore hold that  no person who ap- 
pears upon the rwords of a bank as a stockholder therein is reliered of 
personal liability under 3 C. S., 219 ( a ) ,  by ~ i r t u e  of the provisions of 
3 C. S., 219 (c) ,  unless the said record, or the stock certificate issued to 
him, shows that  he holds the said stock as trustee for a cestui que  trust 
named on the record or i n  the certificate. 

I t  i s  immaterial when the rights of depositors and creditors of the 
bank are involred that  its officers had notice of the trusteeship. The  
liability imposed by statute upon stockholders of a bank is  for the benefit 
of depositors and creditors, and not of the bank. Smafhen:  v. Bank, 155 
N. C., 283. Notice to the bank is  not necessarily notice to depositors 
o r  creditors. 

There is no error i n  the judgment from which defendant W. D. 
Wilkinson has appealed to this C'ourt. I t  is affirmed. 

Defendant W. H. Webster, in his answer to the complaii~t, denied that  
he  was a stockholder of Security Savings Bank a t  the time plaintiff was 
appointed as receiver of said bank. Issues arising upon his further 
answer and defense to the cause of action set out in the complaint were 
submitted to the jury. Upon evidence to which there were no objections, 
the jury found that  defendant W. H. Webster, in good fai th,  sold the 
20 shares of the capital stock owned by h im and standing in  his  name 
on the books of the bank, on and prior to 1 2  October, 1923, and delivered 
the certificate therefor to H. L. Hopkins, more than sixty days prior to 
the insolvency of said bank, as alleged in the answer; and that  said 
shares of stock were not transferred on the books of the bank from 
defendant to said Hopkins or to his  assignee. The  court thereupon held 
as a matter of law that  defendant is  indebted to plaintiff in the sum of 
$2,000, the par value of said sllares of stock. Defendant excepted to the 
judgment rendered upon the verdict and upon the admissions i d  the 
answer, and on the record, and upon his appeal to this Court assigns 
same as error. 

Defendant admits that  he was, on and prior to 12  October, 1923, a 
stockholder of Security Savings Bank, owning 20 shares of its capital 
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stock, as shown by the records of said bank, and by the certificate issued 
to him therefor. H e  mas not relieved of his statutory liability as such 
stockholder by the sale of such stock. H e  remained subject to such 
liability so long as such shares of stock stood in his name upon the books 
of the bank. H e  could be relieved of such liability only by a transfer 
of such shares to a purchaser, in accordance with the provisions of the 
statutes. 3 C. S., 219 (d ) .  I t  is therein provided that "no person 
who has in good faith, and witliout inteut to evade his liability as  
a stockholder, tramferred his stock on the books of the corporation to 
any person of full age, previous to any default in the pagmeut of any 
debt or liability of the corporation, shall be subject to any pe r~ona l  
liability on account of the nongaymrnt of such debt or liability of the 
corporation, but the transferee of any stock so transferred previous to 
any default sllall be liable for any such debt or liability of the corpora- 
tion to the extent of such stock, in tlie same manlier as if he had been 
such owner a t  tlie t h e  the cornoration contracted such debt or liability: 
P r o v i r l ~ d ,  that no transfer of the shares of stock of an  insolvent State 
bank, made within sixty days prior to its suspensioli, shall operate to 
release or discharge the assignor thereof, but shall be prima facie evi- 
dence that such stockholder assigned the same with kno~vledge of the - - 
insolvency of suc l~  bank and with an  intent to evade the liability 
thereon." 

There is no error i n  the judgment from which defendant TT. H. 
TTebster has appealed to this Court. I t  is affirmed. 

Defcudant E. R. Smith, ill his answer to the complaint, denied that  
11e was a stockholder of Security Savings Bank at the time plaintiff was 
appointed receiver of said bank. Issues arising npon his further answer 
and defense to the cause of artion set out in the conlplaint yere  sub- 
mitted to the jnrv. The jury found from the eridence, a.; appears from 
their verdict, that  defendant E. R. Smith. in good faith, sold the ten 
shares of the capital stock of said bank, owned by him and standing in 
his name upon the books of the bank, on and prior to 30 Sovember, 
1923, to one E. P. Gatling more than sixty days prior to the insolvency 
of tlic Sccurity Savings Rank, as alleged in  the ansxver; tha t  the said 
qharcs of stock n w e  not transferred on the books of the bank from said 
defendant to the said Gatl ing;  that said Gatling, more than sixty days 
prior to the insolvency of said bank, presented the cer-tificate for said 
stock to the officers of said bank a d  Eequested that  said certificate be 
transferred on its books, but that  said Gatling, after making such re- 
quest, refused to leave said certificate with the officers of said bank in 
order that  said transfer might be made. 

Plaintiff moved for judgment upon the verdict, and excepted to the 
refusal of tlie court to allow said-motion. The  court was-of opinion 
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that upon the verdict defendant is not indebted to plaintiff by reason of 
liability as a stockholder, under the statute. Plaintiff excepted to the 
judgment rendered upon the verdict and in accordance with the opinion 
of the court, and upon its appeal to this Court assigns same as error. 

I n  JT'hitney v. Butler, 118 U.  S., 655; 30 L. Ed., 266, Hr. Justice 
Harlan says : "In nearly all the cases cited in the opinion of the circuit 
judge in support of his judgment, where the issue was between the 
receiver, representing the creditors, and the person standing on the 
register of the bank as a stockholder, it is said, generally, that the 
creditors of a national bank are entitled to know who, a:; shareholders, 
have pledged their individual liability as security for its debts, engage- 
ments, and contracts; that if a person permifs his name to appear and 
remain in its outstanding certificates of stock and on its register, as a 
shareholder, he is estopped, as between himself and the creditors of the 
bank, to deny that he is a shareholder; and that his individual liability 
continues until there is a transfer of the stock on the books of the bank, 
even where he has in good faith previously sold it and d'elivered to the 
buyer the certificate of stock, with a power of attorney in such form as 
to enable the transfer to be made. Some of the cases hold that the seller 
is liable as a shareholder even where the buyer agreed to hare the trans- 
fer made on the books of the bank, but fraudulently or negligently 
failed to do so. But i t  will be found, upon careful examination, that in 
no one of the cases in which these general principles have been an- 
nounced, as between creditors and shareholders, does it appear that the 
precaution was taken, after the sale of the stock, to surrender the certifi- 
cates therefor to the bank itself, accompanied (where such surrender 
was not made by the shareholder in person) by a power of attorney, 
which would enable its officers to make the transfer on the register. The 
position of the seller, in such case, is analogous to that of a grantor of a 
deed deposited in the proper office to be recorded. The general rule is 
that the deed is considered as recorded from the time of such deposit. 
Where the seller delivers the stock certificat<> and power of attorney to 
the buyer, relying upon the promise of the latter to have the necessary 
transfer made, or where the certificate and power of attorney are deliv- 
ered to the bank without communicating to the officers the name of the 
buyer, the seller may well be held liable as a shareholder until, at  least, 
he shall have done all that he reasonably can do to effect a transfer on 
the stock register." 

This case has been frequently cited as an authority upon the questions 
involved, and is regarded as the leading case on this subject. See Rose's 
Notes, Vol. 11, page 198. I n  Richmond v. Irons, 121 U .  S., 27; 30 
L. Ed., 864, it is held that the rule laid down therein is not applicable 
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where there is  no proof that  the certificate, with power of attorney for 
its transfer, was delivered to the bank, with request tha t  i t  be transferred 
on its books. 

I n  the instant case, i t  appears from the verdict that  the certificate for  
the shares of stock sold by defendant to E. P. Gatling was not delivered 
or surrendered to the bank a t  the time its officers were requested to 
transfer the same on the books of the bank f rom the defendant to the 
purchaser. Without such delivery or surrender, the officers of the bank 
were without authority to make the transfer. I t  cannot be held as a 
matter of law, upon the facts established by the verdict herein, that  
defendant, or his vendee acting as his agent for that  purpose, did all 
that  he reasonably could do to effect a transfer of the stock, and tha t  
defendant was therefore relieved of his statutory liability as a stock- 
holder i n  the absence of an  actual transfer of his stock upon the books 
of the bank. 

There was error in the refusal to allow plaintiff's motion for judg- 
ment upon the verdict, and also in  the judgment of the court as rendered 
upon the verdict. The  judgment is reversed; the action is remanded, 
that  judgment may be entered in  the Superior Court of Mecklenburg 
County upon the verdict, and upon the admissions in  the answer and on 
the record, in accordance with this opinion. 

Upon the appeals of defendants W. D. Wilkinson and JV. H. Webster, 
the judgments are affirmed. 

Upon the appeal of plaintiff there i s  e r ror ;  the judgment is reversed, 
and the action remanded for new trial. 

P ITTSBURGH PLATE GLASS COMPANY, Ixc., v. F I D E L I T Y  AXD 
D E P O S I T  COMPANY O F  NARYLAND. 

(Filed 18 May, 1927.) 

1. Contracts-Principal and Surety-Buildings-Materialmen-Fraud in 
the Treaty. 

Where the contractor for a building to be erected provides for his pay- 
ment of material used in and labor performed on the building and fur- 
nishes an indemnity bond expressly providing for the payment of such 
materials and labor, a materialman whose claim has remained unpaid may 
directly sue the surety and recover upon the bond on its promise to pay. 

Where the contract for  the erection of a building provides for the pay- 
ment of money, and the contractor and owner have secretly agreed that 
the contractor should receive as a part of his consideration certain mort- 
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gage bonds on the building contemplated, it is fraud in the treaty on the 
rights of the surety on the contractor's bond who has executed it without 
knowledge of the fact, and tlie materialmen whose claims are thereunder 
~rovided for, take subject to all legal defenses and inherent qualities aris- 
ing out of the contract sued on. 

3. Same--Election of Remedies-Fraud in the Factum. 
Where the fraud perpetrated in the executiou of a contract is in the 

treaty as distinguished from being in the factuin, upon discovering the 
fr:~ud the injured party may affirm the contract and sue to recover his 
daniages by reason of the fraud, or he may elect to rescind the contract 
and recover a t  conlmon lam or in equity; or he may seek affirmative relief 
in a suit in equity. 

Where the materiaIman sues the ownel* of a building to be erected. 
together with the contractor and the surety on his bond, artd a trustee who 
held funds for the benefit of the parties, an agreement of nonsuit entered 
of record, without prejudice to plaintiff's rights against the surety will 
not, as a matter of law, be construed as a wairer of the right of the plain- 
tiff to recover of tlie defendant surety upon issues raised by the pleadings 
between them. 

APPEAL by defendant from Gmdy,  J., at  September Term, 1926, of 
NEW HANOVER. 

A local corporation, kliowil as the Hotel Corporation, organized to 
build a hotel i n  the city of Wilmington, bought a lot for the site. On or 
about 18 September, 1923, this corporation entered into a n  agreement 
with G. L. Miller 6t Company, by the terms of which i t  was to issue to 
Miller S: Company first mortgage bonds in  the sum of $540,000, and 
second mortgage bonds in the sum of $75,000, secured by deeds of trust, 
to be held by Miller 6. Company as its agent and trustee, and applied to 
the payment of labor and material furnished for the construction of the 
building. The  plaintiff alleged that  Miller & Company agreed to com- 
plete the work and turn  over the building to the Hotel Corporation free 
from all liens, except those of the bonds, and to pay for all material that  
went into the building. Miller &. Company employed Walter Clark 
as contractor to put u p  the hotel. On 2 Norember, 1923, Walter Clark, 
as principal, and Fidelity and Deposit Company of J f a r ~ l a n d ,  as surety, 
executed a bond in  the sum of $418,896 to Miller 8: Company, as trustee 
representing the Hotel Corporation, conditioned as follows : "That if the 
principal shall faithfully perform the contract on his  part ,  and satisfy 
all claims and demands incurred for the same, and shall fully indemnify 
and sare harmless the owner from all costs and damages3 which he may 
suffer by reason of failure so to do, and shall ful ly reimburse and repay 
the owner all outlay and expense which the owner may incur in  making 
good any such default, and shall pay all persons who have contracts 
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directly with the principal for labor or materials, then this obligation 
shall be null and void; otherwise, it shall remain in  full force and effect." 
Thereafter the plaintiff furnished Walter Clark, as contractor, upon his 
order, at the price of $1,230.94, certain material, which went into the 
building, and on 10 January, 1925, notified the defendant of its claim, 
and demanded payment, which was refused. On 19 March, 1925, the 
plaintiff filed with the Hotel Corporation an itemized statement of claim 
and filed in the office of the clerk of the Superior Court a lien againsd 
the hotcl. I t  is alleged that the Hotel Corporation was at this time 
indebted to Walter Clark, contractor, in a sum sufficient to pay the 
plaintiff's clainl. The contractor defaulted and became bankrupt, and 
Miller & Compai~y completed the work. On 26 August, 1925, the plain- 
tiff brought suit against the Hotel Corporation, Miller & Company, 
Fidelity and Deposit Con~parly of Naryland, Walter Clark, and A. S. 
Williams, trustee in bankruptcy of Walter Clark. Pleadings were filed, 
and when the cause was heard, judgment was given, the substance of 
which is as follows: I t  appearing that a receiver has been appointed 
for Miller cE: Company, and that the parties have agreed that the cross- 
actions between Niller & Company and the Fidelity and Deposit Com- 
pany be continued without prejudice, the plaintiff is nonsuited as to its 
action against the Hotel Corporation and Miller & Company. There- 
upon i t  is ordered and adjudged that the plaintiff recover nothing by its 
writ against the Hotel Corpbration and G. L. Miller & Company; and 
the lien filed by the plaintiff against the property of said Hotel Corpo- 
ration, upon which the Cape Fear Hotel now stands, is hereby vacated 
and ordered canceled of record. 

The following issues were prepared and submitted to the jury: 
1. Was the execution of the guaranty bond by the Fidelity and Deposit 

Company of Maryland procured by false and fraudulent representation, 
made to it by Walter Clark, as alleged in the answer of the Fidelity and 
Deposit Company of Maryland? Answer: 

2. I f  so, has the Fidelity and Deposit Company of Maryland waived 
the fraud and ratified said guaranty bond, by the agreement with G. L. 
Miller & Company, as set out in the amendment to its answer? Answer: 

3. I n  what amount, if anything, are Walter Clark and A. S. Williams, 
trustee, indebted to the plaintiff for materials used in the construction 
of the Cape Fear Hotel? Answer: 

At the conclusion of all of the evidence, the court stated that in any 
view of the case, and upon the admitted facts, if the jury answered the 
first issue "Yes," it would direct the jury to answer the third issue in 
the amount demanded in the complaint, which amount was agreed upon 
by all parties to be correct. 
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"Whereupon, the court withdraws issues one and two from the jury, 
and does now hold as a matter of law that the plaintiff, by the language of 
the bond (it  being a beneficiary thereof, and i t  not being contended that 
plaintiff was a party to or had any notice of any fraud, and i t  appear- 
ing to the court that the Fidelity and Deposit Company of Maryland 
has not returned, or offered to return, any part of the premium on said 
bond), is entitled to recover against said Fidelity and Deposit Company 
of Maryland, regardless of any verdict that might be rendered upon 
issues one and two. 

"Now, therefore, upon the pleadings and admitted facts, i t  is ordered 
and adjudged that the plaintiff have and recover of Walter Clark and 
A. S. Wiiliams, trustee in  bankruptcy of the estate of Walter Clark, and 
of the Fidelity and Deposit Company of Maryland the sum of $1,230.94, 
with interest on $611.61 from 30 October, 1924, and on $414.58 from 
2 November, 1924, and on $108.75 from 13 Novembei-, 1924, and on 
$96 from 14 November, 1924, at  the rate of 6 per cent per annum until 
paid, together with the costs of this action, to be taxed by the clerk, 
except the cost to date, incurred by the Hotel Cbrporation and G. E. 
Miller & Company." 

Defendant excepted, and appealed. 

Wright & Stevens and Rountree & Carr  for appel1an.t. 
B r y a n  & Campbel l ,  C .  D. H o g u e  and Peacock, Dalton & L y o n  for 

appellee. 

ADAMS, J. I t  is admitted $hat Walter Clark is indebted to the plain- 
tiff in  the sum of $1,230.94, with interest thereon, for materials used in 
the construction of the Cape Fear Hotel, and that he executed and deliv- 
ered to Miller R- Company a contractor's bond with the Fidelity and 
Deposit Company of Maryland as his surety. Among the conditions of 
the bond is an obligation faithfully to perform the contract, to satisfy 
all claims and demands incurred, and to "pay all persons who have 
contracts directly with the principal for labor or materials." The plain- 
tiff's contract was made immediately with Clark, the principal, and i s  
embraced in the terms of the bond. The plaintiff, then, is manifestly 
one of those for whose benefit the bond was executed. A person for 
whose benefit a promise is made to another, though not a party to the 
agreement or privy to the consideration, may maintain an action upon 
the promise, and one who has assumed or contracted for. the payment of 
another's debt may be sued directly by the creditor. Rector  v. L y d a ,  
180 N .  C., 577; Dixon. v .  Horne ,  ibid., 585; Crumplc'r v .  Hines ,  174 
N. C., 283. 
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Particularly is this true when i t  appears by stipulation or reasonable 
intendment that the rights and interests of the third party were con- 
templated and provided for in the contract. Withers v. Poe, 167 N. C., 
372; Supply  Co. v. Lumber Co., 160 X. C., 428. The bond in question is 
not a mere contract of indemnity as in Peacock v. Williams, 98 N. C., 
324, and in Clark z.. Bonsal, 137 N .  C., 270; for while conditioned that 
the principal should fullv indemnify the owner against costs and damage 
it contains, as already indicated, the express stipulation that he should 
pay for labor and materials. So it is obvious that the plaintiff is one of 
the beneficiaries contemplated and provided for in the bond. 

I n  its answer the defendant alleges that its execution of the bond was 
procured by the fraudulent representation of Miller & Company and 
Walter Clark; that under the contract Clark was to receive for con- 
structing the hotel $418,896 in cash, whereas they had entered into a 
secret agreement by which he was to receive in part payment bonds of 
the face value of $75,000, and was to pay the lessee $60,000 in cash and 
second mortgage bonds, and La Salle, the rice-president of Miller & 
Company, $25,000 in first mortgage bonds. I t  is contended that this 
fraudulent representation is ground for avoiding the bond, which is 
made the basis of the present action. 

The record discloses evidence of fraud on the part of Clark and of 
Hiller & Company; and assuming that i t  may possibly be established, 
we are concerned with the effect of such fraud on the rights of the parties 
-the effect turning upon the question whether the transaction consti- 
tuted fraud in the treaty or fraud in the factum. I f  in the factum, the 
contract is void; if in the treaty, i t  is voidable at least between the imme- 
diate parties. If the execution of a contract is procured by fraud in 
the treaty, the injured party, upon discovering the fraud, may affirm the 
contract and sue for the damage sustained by reason of the fraud, or he 
may elect to rescind the contract and to resist recovery either at  common 
law or in equity, or he may seek affirmative relief by a suit in equity. 
The distinction between fraud in the factum and fraud in the treaty is 
very clearly drawn by Brogden, J., in Parker v. Thomas, 192 N.  C., 798 ; 
and tested by the rule under which the two are there classified, it is 
obvious that the defendant's evidence, if accepted as true, can establish 
nothing more than fraud in  the treaty. How, then, may the plaintiff's 
cause of action be affected? 

The fraud complained of is alleged to have been perpetrated both by 
the obligee and by the defendant's co-obligor, the obligee being in privity 
with the co-obligor (9 C. J., 23) ; and the plaintiff, in seeking to take 
advantage of the contract between these parties, takes it subject to all 
legal defenses and inherent equities arising out of the contract. 13 C. J., 
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699, sec. 799. I n  reference to the subject, Page says: "If the bene- 
ficiary accepts the benefits of the contract, he takes subject to its validity 
as between the original parties thereto, and subject to the terms and 
conditions of the original contract. The liability of the .promisor to the 
beneficiary is measured by the terms of the contract between the pronii- 
sor and the promisee; and the liability of the pronlisor cannot exceed 
the liability imposed upon him by such contract. . . . If C. can ,main- 
tain an action upon A ' s  ~romise,  any defense which -1.   could invoke as 
against B. can be invoked against C. I f  A. is induced to enter into the - " 
contract by B.'s fraud, A. may set up such fraud in an action by C., at 
least, if A. did not contemplate action by C. in reliance upon such con- 
tract." 4 Contracts. see. 2393. Also Williston: "&,other auestion 
concerns the admissibility of certain defenses by the promisor. When 
sued by the third person, the promisor may rely on f a d s  showing that 
the promisee could not enforce the contract. I s  the third person barred 
because the promisee would be? I t  is necessary to obserye some distinc- 
tions here. The foundation of any right the third pemon may have, 
whether he is a sole beneficiary or a creditor of the promisee, is the 
promisor's contract. Unless there is a valid contract, no rights can 
arise in favor of any one. Moreover, the rights of the third person, like 
the rights of the must be limited by the terms of the promise. 
I f  that is in  terms conditional, no one can acquire any rights under it 
unless the condition happens. Further, if there is a contract valid at 
law, but subject to some equitable defense-as fraud, micitake, or failure 
of consideration-the definse may be set up against the third person. 
I f  the undertaking is to pay a debt or discharge a duty of the promisee, 
the rights of the third person can be derived only through the promisee, 
and whatever defense affects the latter affects the creditor." 1 Con- 
tracts, see. 394. 

The plaintiff contends that the defendant waived the fraud and rati- 
fied the contract by a compromise of the matters in controversy between 
the defendant and Miller & Company; but the allegations in the defend- 
ant's amended answer and those in the reply of Miller & Company are 
such as to preclude our holding as a legal inference that this agreement 
is a waiver of the alleged fraud. Not only does the chefendant allege 
nonperformance by Miller & Company; Miller & Company deny several 
of the material allegations in  the amended answer. 

The appellant is entitled to a 
New trial. 
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TAYLOR C. CO~STRL~CTIOX Co. 

(Filed 1S May, 1927.) 

1. Damages - Segligence - Permanent Injury - Evidence - Mortuary 
Tables--Expectancy of Life-Net Amount-Appeal and Error. 

The amount of plaintib's rc>cover>- from a negligent 11erso11al illjury 
inflicted on him by the defendaut sllol~ltl be confined upon supporting evi- 
dence to the present net worth ot the sum of money to be ascertained by 
the jury for the time fixed by the nlortuary table enacted into our statute. 
considered with the elidence as  to the health of the plaintiff a t  the time, 
the mortuary tables to be consid~red by the jury as only evide~itinry ill 
connection with other relevant evider~ce, and an instruction other\\ isc upoil 
these t ~ v o  elements of damages for their consideratio11 is reversible error. 

2. Master and Servant-Fellow-Servant-Xegligence in Selecting Servants 
-Evidence--Wages Paid-Appeal and Error. 

\There the plaintiff, among otlier things, seeks to rwore i  damages for n 
persorial injury on the ground of the defendant's neglig~nce in not select- 
ing other competent or careful einl~loyees which caused the injury ill suit, 
evidence a s  to the comparative ins~~fficiencj- of compensation he paid them 
in comparison with that  paid for competent employees, is inadmissible. 

3. Master and Servant-Negligence of Fellow-Servant-Sotice Actual or 
Constructive-Evidence. 

For a master to be held reslmisible in damages for his negligencr in 
employing incompetent fellow-servants which ccauqed the tlxmages in an 
action for a personal injury to the plaintiff. an employee engaged withill 
the scope of his employment, the conduct of the fellow-servants or specific 
negligent acts while engagetl in their work is insufficient uuless the defend- 
ant  had actual or constructive notice thereof before the injury occurred, in 
the absence of otlier evidence of the master's nraligriice in emgloyi~~g 
them. 

CIVIL ACTIOK, before R. Lre Tl 'righf,  Emergency J u d g ~ ,  a t  S p r i n g  
T e r m ,  1927, of NECKLENB~RC:. 

O n  21  September, 1925, the  plaintiff, a carpenter,  was working f o r  the  
dcfeilclant J. A. Jones  Construction Company, and  h a d  been i n  i ts  
employ seven o r  eight years. P r i o r  to  21  September, N r s .  Sallie D. 
Wilder, the  owner of a lot i n  Charlotte, entered in to  a contract with 
defendant J. A. Jones Construction Company to construct a ten-story 
office building, with t'he exception of t h e  steel f rame.  T h e  contract f o r  
furnishing the  steel and the  erection thereof was awarded by  the owner 
to  the defendant  A. J. Dietrich, and  thereafter  Dietr ich made  a contract 

n i t h  the  defendant 5. T. N a r k h a m ,  a contractor f o r  steel erection, b y  
the terms of which the  said J. W. M a r k h a m  should per form t h e  work of 
constructing and  erecting into the  steel f r a m e  of the  building the steel 
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furnished by the defendant Dietrich. The steel work consisted of rais- 
ing and placing long heavy steel beams in the various stories of said 
building. 

The elements of negligence alleged by the plaintiff were: 
1. That the defendant Markham, in erecting the steld, ('negligently 

failed to provide or construct, or cause to be provided or constructed, 
. . . any proper temporary floor or deck which could or would have 
caught falling beams." 

2. That the defendant Markham and his employees . . . raised said 
beam, negligently using a single sling or loop, which was insufficirur to 
properly support and balance said beam and prevent it from slipping 
and falling from said sling or loop. 

3. That said Markham and "his employees, in raising said beam, 
negligently failed to use a proper tag, guide, or guy line ,attached to said 
beam for the purpose of steadying and preventing said beam from slip- 
ping out of said slin,g or loop." 

4. That while one of said beams was being hoisted the defendant 
Markham "and his employees negligently failed to balance said beam 
properly, negligently allowed it to Gabble and strike against a column 
or lug of the building and negligently allowed said beam to become 
unbalanced, slip from said loop or sling, fall upon, ant1 cause another 
beam to fall upon plaintiff, causing him great and permanent injuries." 

5. That the defendant Markham ('negligently employed, with knowl- 
edge of his incompetence, a careless and incompetent workman, who had 
charge of the vork of raising and hoisting said beam which injured 
plaintiff ." 

The elements of negligence asserted against the defendant Jones 
Construction C o n l ~ a n v  were "that the defendant J. A. ,Jones Construc- 

A " 
tion Company negligently failed to construct or provide, or cause to be 
constructed or prorided, beneath the point or points to which the said 
steel beam was beiiig hoisted, and where i t  mas being ser, and above the 
floor where plaintiff was working, any proper temporary floor or deck, 
suitable to catch falling beams." 

The testinlony of plaintiff tended to show that on the day of his 
injury he was building, or assisting in building, a form or casing, and 
the steel beams referred to were being raised, hoisted and set above his 
head, and that there was no protective floor or decking above him to 
safeguard the falling beams; that at the time of his injury the defendant 
 arkh ham was using a single grass rope sling, with a loop in the center 
and a hook for t h e  i f  raising the beams and setting them in 
place. There was f&ther eridence tending to show thz,t the employees 
of the defendant Jones Construction Company had been warned that 
steel workers were working above them, and that there was no flooring 
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there, and to stay out from under them. There was further testimony 
tending to show that  the superintendent of the construction work for 
the defendant J. A. Jones Company had complained about the absence 
of a protectire flooring or decking, and that  the architect had  instructed 
the defendant Markham to install this flooring or decking for the pro- 
tection of laborers who were n-orking under the employees of the defend- 
ant Narkhanl  while they were engaged in erecting the steel. There was 
further evidence that  other objects had fallen from upper floors from 
time to time, such as r irets  and bolts. There v a s  further evidence to the 
effect that  t h ~  falling beam inflicted serious and permanent injuries upon 
the plaintiff. 

T h e  issues and answers of the jury thereto were as follows: 
1. Was the plaintiff injured by reason of the negligence of the defend- 

ant  J. W. Markham, as alleged in the complaint? Answer: Yes. 
2. Was the plaintiff injured by reason of the negligence of the defend- 

ant  J. A. Jones Construction Company, as alleged in the complaint? 
Answer : Yes. 

3. Did the plaintiff contributc to his own injury, as alleged in the 
answer ? Answer : No. 

4. What amount, if any, is plaintiff entitled to recover against the 
defendants, or  either of them. Answer : $22,873. 

5. Was the negligence of the defendant J. W. Markham primary, and 
that  of the J. A. Jones Construction Company secondary? Answer: 
Yes. 

6. Was the negligence of the defendant J. A. Jones Construction 
Company primary and that  of J. W. Narkham secondary? Answer : No. 

Judgment was entered upon the verdict, and both defendants appealed. 

Brenizer & Scholl for plaint i f .  
J .  Laurelice Jones for Jones Construction Company. 
Junzrs A. Lockhnrf for J .  ST7. Markharn. 

BROGDES, J .  On the issue of damages, the court c h a r g ~ d  the jury as 
follo~vs: "The plaintiff, if entitled to recover, is entitled to have a 
reaqonable compensation, if he is entitled to recover a t  all, he is entitled 
to recorer for the loss of both bodily and mental pomrs ,  and for actual 
suffering, both of body and mind, ~vhich  are the immediate and neces- 
sary consequences of the injury. And i t  is for you, gentlemen of the 
jury, to sap, under all the circumstances, how much-what is a reason- 
ib l e  and fa i r  sum which the defendants should pay the plaintiff by way 
of conipenration for the injuries he has sustained. The  age of the 
plaintiff, his occupation, the nature and extent of his ability to work 
now, as conlpared with his ability to xvork before the injury, his earning 
capacity a t  the time of the injury. as compared with his  earning capacity 
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at this h i e ,  or his earning capacity for the future, are all matters for 
your consideration, and it is for  you to say what a~nount ,  if any, the 
plaintiff is  entitled to recover. S o v ,  the court cliarge,~ you that  thc 
evidtwcc is that  thc plaintiff was about 40 years of age a t  the time of his 
injury, and according to the mortuary table, as  laid (ton-n by the law, he 
is supposed to live 28 years longer, under the law-not that  he will live 
that long, because he might not live but a \-cry short time, still, he may 
live longer than 28 years loiigei*, but the law fises tlie limit that  he is 
supposed to live in law as 28 years from the time of his injury,  and that  
is given for the purpose to enable juries to estimate the tlamages that  a 
person is entitlctl to recorer for tlie negligence of another person. Now, 
you have the right to take into consideration, in passing on the question 
of damages, his health before and his health now, w h e t h u  he is  perma- 
ncntly injured, or whether he ~ v a s  just temporarily injured. The  court 
charges you that  if you find that  the plaintiff was permanently injured, 
then he is entitled to recover more damages than if he had onlv been " 
temporarily injurcd, or if he were only suffering from a superficial 
wountl. I f  you find from the greater ~ v c i g l ~ t  of the evidence that  the 
plaintiff is permanently injured, then you would have the right to take 
into consideration the suffering he has sustained. his doctor bills. his 
earning capacity, and his ability to perform labor in the Suture, because, 
if hc is entitled to recowr at all, he is entitled to recover for that  period 
of time that  he is  disabled to work, o r  that his earning capacity has 
been decreased. S o v ,  these are matters f o ~  you, and it is for you to 
say whether he is entitled to recover the sun1 of $50,000, or a smaller 
sum. You don't hare  to give him $50,000 unless you v a n t  to. You 
may give a smaller amount, and that  is matter entirely ii your hands to 
say how much." 

Both defendants escepted to the foregoing charge. 
There are two fatal  defects i n  this instruction: 
1. The charge is defective because i t  fails to limit the damage which 

may accrue in the fu ture  by virtue of permanent in jury  to the present 
cash value or present worth thereof. 

The  whole subject has been critically esaniined and the authorities 
assembled by Gtacy, C'. J . ,  in  S h i p p  2. .  Stuqc Lincs, 192 X. C., 475, and 
we deem it unnecessary to multiply authorities. Quoting from Xurphy 
v. Lumber Co., 186 S. C., 746. the C h i e f  J u s f i c e  said:  "Defendant's 
position in regard to limiting tlie damages, if ally, which may accrue in 
the future .to the present cash value or present ~vor th  of such damages is 
undoubtedly the correct one, for if the jury :isscss any prospective dam- 
ages, the plaintiff is to be paid now, in advance, for fu ture  losses. The  
sum fixed Isv the jury should be such as fairly compensates the plaintiff 
for injuries suffered in the past and t h o v  likely to occur in the future. 
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TAYLOR L.. COSSTRUCTIOS Co. 

The verdict should he rendered on tlie basis of a cash settlement of the 
injuries, past, present, and prospective." 

2. The charge also contains this language: "But the lan- fixes the 
limit that lie is supposed to live in law as 28 years from the time of his . . 
~ n j u r y ,  and that  is g iwn  for the purpose to enable juries to estimate 
the damages that  a person is entitled to recorer for the negligence of 
anotlieiv person." 

I t  is t rue that the learned tr ial  judge told the jury that the plaintiff 
might or might not live 28 years, but immediately following that instruc- 
tioil lie gave the positive charge above set out. As we construe it, the 
effect of this po'itive declaration was to instruct the jury that  they were 
to consider plaintiff's expectancy as 28 years, for the purpose of esti- 
mating damages flowing from the in jury  alleged. I n  the language of 
H o l i ~ ,  J., in S l rdge  v. Lumbcr Co., 140 N. C., 459: "The error here 
consists in making the mortuary tables conclusive as to the plaintiff's 
expectancy;  hereas as, by the very language of the statute, they are only 
evidential to br considered nit11 all other testimony relerant to the 
issue." h'peigllt c. R. B., 161 N. C., 80; Odo??~ c .  Lumber Co., 173 
S. C., 134. 

T l i ~  defendant Narkham excepted to the following testimony: "(Q.) 
Don't you know furthermore that  Mr. Narkham paid very low scale 
wages?" "(A\.) H e  was paying the regular scale. H e  was paying one 
dollar an hour." The  record states that  this evidence was only admitted 
to show that  incompetent men nTere employed by Narkham. "(Q.) 
Don't you know that  D. L. Sloan was  orki king on that  job opposite Kale 
a t  fifty cents an hour, and that  he  n-as comparatively a green hand?" 
"(A.) Luke had had two years experience." The evident purpose of 
this testimony was to rstablish the negligence of Markham in failing to 
employ competent n~orkmen, but me fai l  to see how the compensation 
paid a ~ i ~ o r k m a n ,  or that  he n7as being paid according to the regular 
scalp, or any other scale, is any eridence of reputation for carelessness in 
performing his work. I n  W a l f ~ r s  c. Lumber Co., 163 S. C., 636, this 
Court quotes ~ v i t h  approval the folloli-ink rule as to establishing the in- 
competency of an employee: "The presumption is that  the master has 
exercised proper care in the selection of tlie servant. I t  is incumbent 
upon the party charging negligence in this respect to shorn i t  by proper 
evidence. This may be done by sho\i%g specific acts of incompetency, 
and bringing them home to the knoxledge of tlie master or company; or 
hp showing them to be of such nature, character, and frequency that  the 
master, i n  the exercise of due care, must have had them brought to his 
notice. But  such specific acts of alleged incompetency cannot be shown 
to prove that  the servant was negligent i n  doing or omitting to do the act 
complained of. So it is proper, when repeated acts of incompetency of a 
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certain character  a r e  shown on t h e  par t  of t h e  servant,  t o  leave i t  to t h e  
j u r y  to  determine whether  they  did come to the  knowledge of t h e  master,  
o r  would have  come t o  his knowledge if h e  h a d  exercised ord inary  care." 
Walters I ) .  Lumber Co., 165 S. C., 388; Jfichw.?: v. Lmsitev, 188 K. C., 
132. 

There  a r e  other  g rave  exceptions i n  t h e  record, mer i t ing  close examina- 
t ion a n d  scrutiny, but,  as  v e  a r e  conlpelled to  send the  case back f o r  a 
new t r i a l  f o r  the e r ror  specified, we deem i t  unnecessary t o  discuss t h e  
other  exceptions f o r  two reasons: first, because they  m a y  not occur i n  
a subsequent t r i a l ;  second, i n  discussing a case of this  importance, where 
a new t r ia l  must  be awarded, i t  i s  practically impossible to  prevent em- 
ploying language i n  t h e  opinion which m a y  result i n  a d ~ a n t a g e  to  one 
o r  the  other  of t h e  lit igants. Suffice i t  to  sag  t h a t  o u r  decision is  con- 
fined solely and  exclusively to  t h e  points discussed i n  th i s  opinion. 

X e w  tr ia l .  

D. I). EDWARDS v. CLEVELAND MILL AXD POWER COJIPAST, 
A CORPORATIOX. 

(Filed 18 May, 1927.) 

1. BailmentWarehousemen-Act of God-Fires-Insurance-Damages. 
Where a milling company has received cotton for storage with each bale 

marked for identification, and thus mentioned in its warehouse receipt, and 
cotton in the warehouse, including that of the plaintiff, has been destroyed 
by fire resulting from lightning or other causes not withill the control of 
the defendant, and the defendant has collected a part of the value of the 
plaintiff's cotton thus destroyed under a blanket policy of fire insurance: 
Held, a retention of the insurance money is  a wrongful conversion of the 
plaintiff's property, and he may recover the amount therecf unaffected by 
the fact that  the defendant had substituted the bales destroyed with 
cotton of the same grade, and that  the price of cotton had declined from 
the market value at the time of the fire. 

2. Same-Actions-Cotton. 
One who stores cotton upon a consideration in the w:mehouse of an- 

other, which the warehouseman had insured, and the cotton has been 
destroyed by the act of God and not through any negligence on the part 
of the latter, the one who stored the cotton acquires rights under the 
policy of insurance against the warehouseman, and he may recover against 
the warehouseman the amount paid him by the insurance company. 

3. Same-Liability of Warehouseman a s  Insurer-Policies--Contracts. 
Where a cotton storage warehouse contract identifies the particular bales 

stored with it ,  and by its contract agrees to deliver them subject to storage 
charges: Held, by interpretation of the contract the warehouseman was 
obligated to return the identical cotton and not an equal number of bales 
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of the same quality, and where the cotton has been destroyed by the act 
of God, etc., or a cause beyond the warehouseman's control, the plaintiff 
in his action for conversion may recover the market value of his cotton, 
defendant having spun up the cotton, and the qnestion of substitution by 
other cotton; that the cotton was fungible has no application. 

4. Same-Evidence-Questions for Jury. 
Where the evidence is conflicting as to whether the plaintiff in his 

action of conversion had agreed to accept cotton of the same quality, etc., 
as that destroyed when in storage in defendant's warehouse by fire set out 
by lightning, etc., instead of the identical bales agreed upon in the ware- 
house contract, an issue arises thereby for the jury to determine. 

APPEAL by plaintiff from Harwood, J., and a jury, a t  November 
Term, 1926, of CLEVELAXD. ;"Jew trial. 

This is  an  action of plaintiff against defendant for the conversion of 
ten bales of cotton, weighing 5,730 pounds a t  30 cents a pound. Defend- 
ant  had certain warehouses, and on 2 January ,  1923, plaintiff and 
d e f e n d ~ n t  entered into a storage agreement to store 10 bales of cotton 
unti l  1 September, 1923, 25 cents per bale per month to be paid for 
storage. The storage receipt set forth the weight and number of each 
bale delivered to defendant. The  cotton, when put in the warehouse, 
was marked so that  i t  could be identified. Plaintiff ,  under this agree- 
ment, placed the cotton in defendant's warehouse, where was stored, 
along with plaintiff's cotton, some 94 bales of other cotton, making 104 
bales in  all. The  warehouse was struck by lightning about 30 August, 
1924, practically all of the bales of cotton were burned over and the tags 
burned off, so i t  was impossible to identify the plaintiff's cotton. 

I t  was admitted by defendant that  for  its own benefit and protection 
plaintiff's cotton was insured, and after the fire the insurance company 
adjusted the damage with the defendant. The  loss was adjusted by the 
allowance to defendant an  average of 82 pounds a bale a t  30 cents a 
pound, including plaintiff's cotton. Within two months after the fire, the 
defendant converted the balance of the unburned cotton of plaintiff to 
its own use by spinning i t  up. Defendant contends i t  then set apar t  
for  the plaintiff, in lieu of the cotton which had been burned, cotton of 
the same grade, quality and quantity, which cotton so set aside has 
remained in the warehouse of the defendant since said fire, and now 
remains there subject to the order and disposition of the plaintiff. 

The  burned cotton was wet, and i t  took about two months after the 
fire for defendant to spin i t  up. Plaintiff had other cotton stored which 
he removed about October, 1925, except the quantity of cotton which the 
defendant had provided to take the place of the ten bales which were 
burned. There was also due plaintiff in settlement on other cotton, 
difference between 23 bales as stored and 23 bales delivered, 339 pounds, 
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for which. due bill was given plaintiff for 339 pounds good middling 
cotton, to be delivered to him instead of his original cotton. 

Defendant had a blanket insurance policy, which covered all the cotton 
in the room where the fire was, including plaintiff's cotton. Defendant 
collected the insurance on plaintiff's cotton and converted to its own use 
the remainder of the ten bales that was not burned by spinning it up. 

I n  substance, the defendant set up the plea that by agreement with 
the plaintiff certain cotton was substituted for the balance of the ten 
bales which were not burned-same kind, quantity and quality. This 
was denied by plaintiff. T.  S. Morrison, a witness for defendant, who 
was in charge of the warehouse, testified i n  par t :  "I did substitute 
and he was satisfied." Defendant contends that at all times since the 
fire he has had and now has, subject to the demand of plaintiff, on hand 
cotton equal in amount, in  grade and quality. There was a verdict and 
judgment for defendant that i t  was not indebted to plaintiff. The plain- 
tiff made numerous exceptions and assignments of error, and appealed 
to the Supreme Court. 

Other necessary facts will be set forth in the opinion. 

B. T. Falls for plaintiff. 
Ryburn & Hoey for defendant. 

CLARI~OK,  J. The only necessary assignment of error for the de- 
termination of the case is to the charge of the court below, as follows: 
"If you shall find from the evidence that the plaintiff had stored in the 
warehouse of the defendant ten bales of cotton, and that during the 
period of such storage on or about 30 August, 1924, ;a fire occurred 
through no negligence of the defendant and without any fault of the de- 
fendant, and that the ten bales of cotton belonging to the plaintiff, along 
with ninety-four other bales of cotton stored in  the warehouse, were 
burned over, the tags on the bales were burned off and any other and all 
other marks by which the bales of cotton could be identified as to the 
identical bales deposited by the plaintiff with the defendant for storage, 
so that there was no means of identification, or of a separation of the 
cotton as to the identical bales of cotton of the plaintiff from the other 
cotton in the warehouse, you are charged that the obligation resting on 
the defendant would be to deliver to the plaintiff, if you should find from 
the evidence that the defendant was unable to identify the bales of cotton 
delivered by the plaintiff-the defendant could discharge itself of the 
liability-by delivering to the plaintiff the same number of bales of 
cotton of similar grade and value, that is to say, that if the tags and 
markings of the bales of cotton were destroyed by means over which the 
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defendant had no control as by fire caused by lightning, and the tags and 
marks by which he could identify the cotton were removed without any 
fault of the defendant, the defendant would not be called upon to do an 
impossible thing, and if you should find from the eridence that the de- 
fendant could not identify the bales of cotton that belonged to the plain- 
tiff, then the defendant could discharge its obligation and liability by 
having on hand and keeping on hand, and by tendering to or delirering 
to the plaintiff other bales of cotton in lieu of the bales that had been 
burned over, and if you shall find from t1;e eridence that the defendant 
had on hand and kept on hand and had on hand at the time this suit was 
instituted, and still has on hand, ten bales of cotton of the kind and 
character and the grade and ~yalue of the ten bales of cotton deposited in 
storage by the plaintiff, you d l  answer the issue that I am submitting 
to you, 'Nothing.' The issue is as follom: 'In what amount, if any- 
thing, is the defendant indebted to the plaintiff ?' " The jury answered 
"Nothing." This assignment of error must be sustained and a new trial 
granted. 

I t  is admitted by plaintiff that he "did not allege that the cotton was 
burned by the negligence of the defendant or that the fire was caused by 
the defendant's negligence." 

I n  40 Cyc., p. 429, it is said: "A warehouseman is not liable as an 
insurer of the goods unless he makes himself so by the terms of his con- 
tract nor for loss of or injury to the goods due to an act of God or of 
the public enemy, nor for losses due to inherent defects in the goods or 
other causes not due to negligence on his part. He  is required to exer- 
cise ordinary care in the custody of the goods, by which is meant that 
degree of care which ordinarily prudent warehousemen are accustomed 
to exercise in regard to similar goods under like circumstances." Again, 
in the same authority, on p. 431, it is stated: "In the absence of a 
special contract, a warehouseman is not liable for loss by fire which 
occurs without his fault or neglect." Trouse?. Co. c. R. R., 139 3. C., 
382; Sawyer v. Wilkinson, 166 PI'. C., 497; S ~ c k  a. Wilkins, 179 N. C., 
p. 231, Annotated in 9 A. L. R., p. 554; Sams v. Cochran. 188 N .  C., 
731; Xorgan v. Bank, 190 K. C., 209. 

I t  is admitted by defendant that for its own benefit and protection it 
insured all of the cotton in the warehouse, including plaintiff's cotton. 
I t  received the insurance on 32 pounds per bale for 10 bales of plaintiff's 
cotton at 30 cents a pound and used the remainder-spun it up within 
two months after the fire. 

I n  Bank v. Assurance Co., 188 N. C., at p. 7 5 3 ,  citing many authori- 
ties, it is held: "Kumerous decisions have established the principle, in 
this jurisdiction at  least, that ordinarily the beneficiaries of an in- 
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demnity contract may maintain an action on said contract, though not 
named therein, when it appears by espress stipulation, or by fair and 
reasonable intendment, that their rights and interests were in  the con- 
templation of the parties and were being prorided for at  the time of the 
making of the contract." 

I n  Thayer v. Thayer, 189 N. C., p. 508, 39 A. L. R., 434, it was said: 
"The suit is properly brought. We said in Padior t.. Parlier, 186 N.  C., 
503, 119, S. E., 898, 'We deduce from the authorities that i t  is well set- 
tled that, where a contract between two parties is made for the benefit 
of a third, the latter may sue thereon and recorer, although not strictly 
a party or privy to the contract.' Bank c. Issu).ao~ce Co., 188 N. C., 
753, 125 S. E., 631." Schojield v. Bacon, 191 N .  C., at p. 255. 

The principle applicable here is laid down in Farmers Ginnery J l f g .  
Co. v. Thrasher and others, 140 Ga., 11. 669, 79 S. E., 474: "If the 
warehouseman insures goods for his customers, and collects money from 
the insurer for the loss of the goods, he will hold the fund so collected for 
the benefit of the insured customers, or those ~vho  may have succeeded 
to their rights, subject to legitimate charges. . . . I f  a t  the time of 
the fire there be on storage goods of customers, some of which are 
insured and others not, and some of them, though not ~lestroyed, are 
damaged and rendered incapable of identification, and in such condi- 
tion they are sold by the warehouseman, the fund thus derived from 
the sale of the salvage mill be held by the v-arehouseman "or the benefit 
of all the owners of the goods, whether they be included among the 
insured or uninsured class." See opinion by Lumpkin, J., in same case, 
144 Ga., p. 598; Boyd v. McRee e t  a[., 99 Va., p. 72; 37 S. E., p. 810; 
27 R. C. L., p. 980, par. 37. 

"Where a warehouseman does so insure the goods he a d s  as agent for 
the owners, and it is immaterial that the owners do not in fact know of 
the insurance until after the loss; a ratification or adoption of the con- 
tract of insurance by such owners is necessary, and may be made when 
they are informed of the insurance after the loss." Broz~sard v. South 
Texas Rice Co. (103 Texas, 535), 26 ,4. & E. Snno. Cases, at  p. 145, 
citing numerous authorities. Soz~thern Cold Storage and Produce Co. 
v. Dechman B Co. (Texas), 73 So. Western Reports, p. 545. 

The cotton delivered by plaintiff to defendant the storage receipt set 
forth the weight of each bale and number. The storage contract 
showed the same property delivered for storage was to be redelivered to 
owner. 

I n  the present case it is admitted that the defendant collected from 
the insurance company 30 cents a pound average 82 pouncls a bale on 10 
bales of plaintiff's cotton-820 pounds. Defendant is liable to plaintiff 
for the amount collected. The total 10 bales weighed 5,730 pounds; 
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from this must be deducted 820 pounds for which the insurance com- 
paily paid defendant for the burned cotton of plaintiff. The balance 
4,910 pounds, from defendant's testimony, was converted by it-spun 
up, within two months after the fire. Plaintiff is entitled to the fair 
and reasonable market price on the 4,910 pounds at  the time it was used 
and converted by the defendant. 26 R. C. L., p. 1147, par. 61 and 63. 
Since the fire cottori has gone down in price. Defendant, in substance, 
sets up the plea that after the fire, by agreement with the plaintiff, the 
defendant was to substitute the same iiumber of pounds of cotton not 
burned of the same kind and quality, and is now ready, able and willing 
to carry out this agreement. This is denied by plaintiff. This disputed 
fact must be determined by a jury. Such an agreement, if established, 
is valid. Beck t i .  TGilkins, 186 N. C., p. 210. 

Cotton is not fungible goods in bales with numbers marked on each 
bale and the weight of each bale ascertained. The cotton in this case 
was not so treated by the storage contract, and a reasonable interpreta- 
tion of the contract is that the same or identical cotton delivered was to 
be returned, and not an equal number of bales in kind. Usage and 
custom cannot take the place of a contract. R. R. c. Fertilizer Co., 188 
S. C., at p. 140. "By 'fungible' goods are meant goods any unit of 
which is, from its nature or by mercantile custom, treated as the equiva- 
lent of any other unit." 27 R. C. L., at p. 977, sec. 34. Although the 
identification of the ten bales of cotton may have been destroyed with- 
out any negligence on defendant's part, by the act of God-lightning- 
yet defendant admitted that it received pay from the insurance com- 
pany for 820 pounds of plaintiff's cotton, at 30 cents a poui~d, there- 
fore it is liable to plaintiff for the amount so received. The remainder 
was converted by defendant-spun up-within two months after the 
fire. I t  is, therefore, liable for the conrersibn of the remainder, the 
reasonable or fair market price at the time it was used by it, unless i t  
can establish the alleged agreement with plaintiff to substitute cotton 
of equal amount, kind and quality. The 339 pounds of cotton defend- 
ant admitted it had, the difference between 23 other bales placed on 
storage and that delivered, the record shows that plaintiff during t h ~  
trial withdrew the claim for pay for same, 339 pounds at 30 cents a 
pound-$101.70, the value of this cotton. K O  demand had been made 
by plaintiff for delirery of the cotton under the terms of the due bill. 

For the reasons given, there must be a 
Kew trial. 
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STATE r. ROBERT R I D I S G S  ASD ZOSA HOWELL. 

(Filed 1s May, 1927.) 

1. Criminal Law-Evidence-VerdictJudgments. 
Where the indictment charges two criminal offenses an11 there is evi- 

dence only as to one, a judgment on a verdict of guilty mill be sustained. 
2. Criminal Law-Character-Evidence-Remarks of Counsel - Appeal 

and Error-Instructions-Sew Trials. 
Where the character of the defendant is not put in issue. and no eri- 

dence on the point is introduced, hi4 character nwessnril:?  stand^ indif- 
ferent. 

APPEAL by defendants from Webb,  J., a t  September Term, 1926, of 
POLK. N O  error. 

Attorney-General B n c m m i f t  and Assistant Attorney-General Nash  
for the State.  

M .  L. Edzca~ds ,  S .  P. Dunagan and C. 0. Ridings for defendants. 

PER CURIABI. The  bill of indictment contains two counts. I n  the 
first the defendants are charged with fornication and adultery, and in 
the second with prostitution. The  jury returned a verdic; of guilty on 
both counts. Judgment was pronounced and the defendants appealed. 

The  evidence is  sufficient to sustain the conviction upon the first 
count even if it  is not satisfactory as to the second. When an  indict- 
ment contains two or more counts and there is a defect as to one by 
reason of lack of evidence a verdict on ,the count i n  reference to which 
competent evidence was offered will support the judgment. S .  v. Toole, 
106 N. C., 736; S .  v. Holder, 133 N .  C., 710. 

The defendants offered no evidence, but argued that  their character 
was good. I n  closing the argument the solicitor remarked tha t  no evi- 
dence as  to  their character had been introduced and the defendants ex- 
cepted. W e  do not say that  the solicitor's remark was improper. I n  
S. v. Kno t f s ,  168 S. C., 173, 100, i t  is said:  "The characters of defend- 
ants were not involved, as they did not take the stand as witnesses in 
their own behalf, nor was there any evidence on that  subject. I t  was 
said in  S. v. O'Seal ,  29 S. C., 251 : 'The rule is then established that  no 
deduction results in law unfa~orab le  or favorable to the character of a n  
individual charged by an indictment from the fact that  he has intro- 
duced no evidence to show he is a person of good character. T h e  char- 
acter, not appearing either good or bad, necessarily stands indifferent.' 
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See, also, S. v. Dunner, 54 Ma., 137;  S.  c. Spurling, 118 N.  C., 1250; 
S. v. Castle, 133 K. C., 769. The  refusal to instruct tha t  the law pre- 
sumed defendants were men of good character was therefore correct.'' 

H i s  Honor, howerer, answered the defendants' objection by saying, 
"The law presumes the defendants to be of good character.'' 

The  other exceptions require no discussion. 
N o  error. 

STATE r. COS SMITH A 3 D  BURDE1,L IJITTI~EJOHX. 

(Filed 18 May, 1927.) 

(See 5'. c. Ridirfgs,  u ~ l t e ,  756.) 

APPEAL by defendants from Tfrebb, J., at  September Term, 1926, of 
POLK. NO error. 

Attorney-General Brummift and Assistmet Attorney-General Nash 
for the State. 

M.  L. Edtrards, S. P. Dunagan and C. 0. Ridings for defendants. 

PER CURIAJI. The defendants were indicted for the offenses charged 
against Robert Ridings and Zona Howell, ante, 786, and were tried and 
conricted a t  the same time. The esceptions in the two cases are the 
same, and the disposition of this appeal is  governed by the opinion in  
the other case. W e  find 

N o  error. 

(Filed 25 May, 1927.) 

1. Wills-Codicils-Intent of TestatolcInterpretation. 
A codicil will be construed in its relation to the will to give effect to 

the intention of the testator as to changes made in the latter, and in this 
respect the will and the codicil will be construed together. 

2. Same-Estates-Contingent Remainder-Vested Interests. 
A devise of lands to testator's wife for life, or until she may remarry, 

with limitation orer to testator's named daughters, also for life or until 
marriage, with further limitation orer that the lands be then divided 
among all the testator's children that may be living a t  the falling in of 
the particular estate, creates a contingent remainder in the ulterior takers, 
the children of the testator living to take effect at the time of the falling 
in of the precedent estates; bur where, by codicil, the testator provides 



788 I N  T H E  SUPREME COURT. [I93 

for  a division equally among all of his children without indicating other- 
wise : Held,  the codicil will be construed as an amended in1:ention "of the 
testator, and any child living at the death of the testatcs will take a 
vested interest in the lands so devised, subject to the extent of such 
interest which may be disposed of by mill or deed. 

CIVIL ACTIOK, heard by Devin, J., at Third March Term, 1927, of 
WAKE, upon an agreed statement of facts. 

Madison Barbee, a resident of Wake  count,^, died in the year 1913, 
leaving a last will and testament. L4t the date of the original will he 
had two unmarried daughters, Effie Barbee and Fannie Barbee. Fannie 
Barbee afterwards married the plaintiff, R.  J. Bolling, and Effie married 
Coy Farmer. Both Effie Barbee and Fannie Barbee married prior to 
the date of the codicil to said will. The testator, Madison Barbee, died 
in 1913, and Fannie Bolling, wife of plaintiff, died in the same year, 
subsequent to the death of her father, leaving a last will and testament, 
in which she devised to her husband, R. J. Bolling, the plaintiff, all her 
property, including "all my right, title, interest, and estate in, of, and to 
the lands and property of my deceased father, Madison Barbee." 
Delaney Frances Barbee, widow of the testator, died in October, 1924. 
On 6 December, 1906, after the date of the will, the testator conveyed 
40 acres of land to his son, Edgar P .  Barbee. 

At the time of his death the testator left him surviving his wife, 
Delaney Frances Barbee, and six children, to wit, Edgar P. Barbee, 
C. W. Barbee, M. S. Barbee, Fannie Bolling, Bettie Moon, and Effie 
Farmer. 

On 11 January, 1927, the plaintiff brought an action against all the 
other devisees named in the d l  of Madison Barbee for partition of 
approximately 180 acres of land owned by the testator at the time of 
his death. Plaintiff Bolling claimed under the will of his wife, Fannie 
Bolling, a one-fifth undivided interest in said land. 

The will of Madison Barbee and the codicil thereto is as follows: 
"I, Madison Barbee, of the county of Wake and State of North Caro- 

lina, being of sound mind and memory, but recognizing the uncertainty 
of human life, do make, declare, publish, and ordain this to be my last 
will and testament in manner and form following, hereby revoking any 
and all other wills and testaments heretofore by me made. 

"Item One: I desire for my body a decent burial according to the 
wishes of my wife, if she then be living; if not, of my children. 

"Item Two: I desire my executor hereinafter named 1:o pay all my 
just debts, to whomsoever owing. 

"Item Three: I give, devise, and bequeath to my beloved wife, 
Delaney Frances Barbee, for and during the term of her natural life or 
during her widowhood, all of my property, both real and personal, 
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wherever the same may be situated, to be used for her comfortable sup- 
port and maintenance. 

"Item Four:  I desire at  the death or marriage of my wife, Delaney 
Frances Barbee, should any of my daughters at  that time be unmarried 
(that is, never have been married), to have and to hold all my property 
for their support and maintenance during their natural life or until their 
marriage. 

"Item Five: I desire that at  the death or marriage of my wife, 
Delaney Frances Barbee, and at  the marriage or death of all my unlhar- 
ried daughters, that all my property, both real and personal, wherever 
the same may be situated, be equally divided between my children that 
may be living at that time, or their heirs. 

"Item Six: I hereby name, constitute, and appoint my beloved and 
trusty son, Charles William Barbee, esecutor of this my last will and 
testament. 

"Witness my hand and seal, this day of May, AD.  1903." 
Codicil to will of Madison Barbee, of 4 May, 1903: "I, Madison 

Barbee, being in sound mind and memory, but feeble in health, do hereby 
make the following changes in Item 5, viz.: That, in the division of my 
real estate, that the proceeds of said real estate be equally divided among 
all my children, except Edgar P. Barbee, who is not to have any, he 
having had his share already; and in Item Six, I change for my execu- 
tors, my sons, M. S. and Edg. P. Barbee, instead of Charles W. Barbee 
(owing to ill-convenience) . 

"Witness my hand and seal, this 28 July, 1913." 
Judgment was rendered in favor of the plaintiff "that Fannie Barbee 

Bolling, deceased, a daughter of said Madison Barbee, was the owner of 
a rested remainder of a one-fifth undivided interest in the estate of said 
Madison Barbee, and that she, by her last will and testament, devised 
the same to the plaintiff. . . . That the said R. J. Bolling is the owner 
and entitled to possession of a one-fifth undirided interest in the estate 
of said Madison Barbee, deceased." 

From the foregoing judgment the defendants appeal. 

Percy J .  Oliwe, John IT'. HinscFale, and McLendon & Hedriclc for 
plaintiff. 

Smith B Joyner for defendants. 

B R O G ~ E N ,  J. The plaintiff claims a one-fifth undivided interest in the 
land of the testator, Madison Barbee, by virtue of the fact that his wife, 
Fannie Barbee Bolling, took a vested remainder under said will, which 
she devised by last will and testament to him. 

The defendants contend that Fannie Barbee Bolling took only a con- 
tingent remainder in the land of Madison Barbee by virtue of the fact 
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that there was a preceding life estate to the widow of the testator, and 
that, as Fannie Barbee Bolling died prior to the death of the life tenant, 
her interest in the property did not rest, and therefore her will devising 
the land to her husband was a nullity. 

The original will, dated May, 1903, doubtltw created eontingent re- 
mainders only, but the codicil to the will, dated 28 July, 1913, must be 
fitted to the original will and construed as a part thereof. Thus, in 
Dardelt v. Xatthews, 173 h'. C., 186, the Court declares: "9 codicil is 
a part of a will, but with the peculiar function annexed of expressing 
the testator's after-thought or amended intention. I t  should be construed 
with the will itself, and the two should be dealt with as one instrument." 
I t  appears from the record that at the time the original mill was made 
the testator had two unmarried daughters, to wit, Fannie and Effie, but 
that these daughters had married several years prior to the date of the 
codicil. I n  the original will, in items 4 and 5 thereof, it is apparent 
that the testator intended to provide for his wife and his unmarried 
daughters until their death or marriage; but, upon the marriage of these 
daughters, a different situation arose. Thereupon, in 1913, the codicil 
was made, "expressing the testator's after-thought or amended inten- 
tion." I t  will be observed that while the codicil refers in gpecific terms 
exclusively to item 5 of the original will that the testator at the same 
time expresses his intention to make changes "in the division of my real 
estate." This language is broad enough to apply to the entire division 
of the whole estate. The last utterance of the Court upon the question 
is by Jusfice Adams in Jessup 1 . .  S i x o ? ~ ,  ante, 640, quoting the prin- 
ciple as stated in Mercer 1 , .  Downs, 191 N .  C., 203: "Indeed, the 
prevailing rule seems to be that if an estate is given by will to the sur- 
vivors of a class, to take effect on the death of testator, the word 'sur- 
vivors' means those living at  the death of testator; but if a particular 
estate is given and the remainder is given to the then s u r ~ i r o r s  of a class, 
the word lsurvivors' means those surviving at the termination of the 
particular estate." The opinion then proceeds: "This {statement ac- 
cords with the general rule that words of survivorship in  a will, particu- 
larly when used in connection with a general gift, refer to the death of 
the testator as the time at which the survivorship will be determined, 
unless it is made to appear that the testator intended to refer to a time 
after his death; but when the gift to the survivors is preceded by a 
particular estate for life or years, words of survivorship, in the absence 
of anything indicating a contrary intention usually refer tc the termina- 
tion of the particular estate." When the codicil is fitted into the origi- 
nal will, and the language of the original will, totally repugnant to the 
codicil, eliminated, there would be no words of survivorship in this will, 
and the principle almounced in R'illiams c. Strsser, 191 N C., 453, and 
that line of cases mould govern this case. 
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I n  Jessup c. SZ'XO~L, supra,  i t  was held t h a t  if the devise to  t h e  sur-  
r ivors  was preceded by  a part icular  estate f o r  l i fe  o r  years, words of 
s~ i rv i rorsh ip ,  " i n  t h e  a l x ~ n c e  of anything indicaf ing a contrar!~ intent ion,  
usually refer  to  the terminat ion of t h e  part icular  estate." I n  our  case 
the  cpdicil itself indicates a n  "amellded intention" t o  t h e  effect t h a t  the  
words of survivorship should not refer  to t h e  terminat ion of the part icu-  
l a r  estate, but ra ther  to t h e  death of the testator.  T h i s  "arnended 
intention" finds strong support  i n  the  fact  t h a t  a f te r  t h e  original will 
was made  a n d  before the codicil n-as executed, t h e  testator had  conreyed 
to one of his  children, to  wit,  E d g a r  P. Barbee. 40 acres of l a r d ,  a n d  
thereafter  i n  the codicil excluded h i m  f r o m  part ic ipat ion ill the estate by  
reason of the  fact  tha t  he h a d  already m a d r  th i s  conreyance. TVe there- 
fore hold t h a t  F a n n i e  Bolling took a rested remainder  i n  the  estate of 
her  father ,  Madison Barbec, and  t h a t  the  plaintiff,  under  a n d  by v i r tue  
of t h e  terms of her  will, succeeds to her  rights.  P O W P I .  Ca. 2%. Haywood,  
186 K. C., 313;  TT7illianzs r.. Sasscr, 191 S. C.. 453; .Jessup v. S i s o n ,  
a n f ~ ,  640. 

Affirmed. 

ZEB VASCE NORMAS. TRUSTEE. A N D  THE BRANCH BANKING ASD 
TRUST COMPANY, RECEIVER OF THE UNITED COMJIERCIAL BASK, 
v. C .  V. n'. AFSBOS, CLERK O F  THE SVPERIOR COURT OF ~ ~ A S H I S G T O S  

COVNTY. 
(Filed 25 Mag, 1927.) 

1. Deeds and Conreyancw-3lortgages-Probate-Registmtion-Clerks 
of Court-Liens-Statutes. 

Where the clerk of the Superior Conrt is the grantee in a mortgage oil 

lmds .  his passing upon the sl~fhcicncy of tlie 11rohate befo~tl a   lo tar) 
public is a judicial act which the \ t ;~ tu t r  forl~itlc, i~ntl cani~ot have tlitl 
effect of giving hiq sul~sequent regi\trntion of tlie iilstrunltwt priority of 
lien over a b ~ h s ~ q u e l l t  mortgage, 11roperlg probated ant1 prior regi \ t~red.  
C'. S., :3305. 

2. SameStatutes-Courts-Legislative Powers. 
The requirrments of our statute as  to certain other official? who shrill 

pass upon the sufficiency of probate of mortgages ~vhen the clerk of the 
court is a mortgagee, in order to give priority of lien over those subse- 
quently registered, must be ohserred in order for a valid registration of 
the instrument, i t  being a matter referred to the legislative branch of the 
Government. with which the courts may not interfere. C. S.. 3305, 939 ( 3 ) ,  
3929, 3293, 3309. 

APPEAI, by plaintiff f r o m  S u n n .  J., a t  Apr i l  Term,  1927, of WASH- 
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Zeb Vance Norman for plaintiffs. 
V a n  B. Martin for defendant. 

ADAMS, J. This was a controversy without action, submitted under 
C. S., 626, et seq. On 8 October, 1924, S. D. Davis and his wife executed 
to the defendant a mortgage deed for a tract of land in Washiigton 
County, known as the Abram Newberry Farm, to secure r i  note in the 
sum of $2,820, due on 1 January, 1925. The acknowledgment of the 
makers was taken on 9 October, 1925, before George W. Hardison, a 
notary public, and the clerk's adjudication of the notary's certificate was 
as follows: ('The foregoing certificate of George W. Hardison, N. P., 
of Washington County, attested by his notarial seal, is adjudged to be 
correct and in proper form. Let the instrument with the certificates be 
registered. This 11 October, 1924. C. Q. W. Ausbon, C. S. C." The 
mortgage was-registered on the same day-11 October. 

On 8 October, 1924, S. D. Davis and his wife executed to the plaintiff 
Zeb Vance Norman, as trustee for the United Commercial Bank, a deed 
of trust on the Abram Newberry Farm, to secure a note in the sum of 
$1,233.74, payable on 1 December, 1924; and on 9 October {hey acknowl- 
edged the due execution of this deed before George W. Hardison, notary 
public. On 29 October, 1924, the defendant adjudged the sufficiency of 
the certificate and ordered that the deed be registered. Pursuant to the 
order, it was registered the next day. 

The plaintiffs contend that the defendant's adjudication that the 
notary's certificate was sufficient is void because not authorized by any 
statute; the defendant contends that i t  is valid, and that 1,he mortgage, 
by reason of its antecedent registration, has priority ovei- the deed of 
trust. His Honor held with the defendant, and adjudged that the lien 
of the mortgage is prior and superior to the lien of the deed of trust. 
Thereupon the plaintiffs excepted, and appealed. 

The decisive question is whether in adjudging the sufficiency of the 
notary's certificate the defendant, who was both clerk and mortgagee, 
complied with the law in such way as to give the registration of the 
mortgage priority over the deed of trust. 

To admit a deed to probate is no less a judicial act than to take the 
acknowledgment of the parties. If the proof is had before an official 
other than the clerk or the deputy clerk of the Superior Court in which 
the instrument is offered, the clerk or the deputy must examine the 
certificate and adjudge whether the instrument shall be admitted to 
registration. C. S., 3305. This examination is the exercise of a judi- 
cial function and the clerk, if a party to the instrument, is as a rule 
disqualified to serve in such a capacity. C. S., 939 ( 3 )  ; White v. 
Conne71y, 105 N.  C., 65; Freeman v. Person, 106 N. C., 252. I n  some 
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instances the disqualification is removed by statute. All instruments 
which the law requires or permits to be registered may, if the clerk is a 
party or interested, be acknowledged or proved before "any justice of 
the peace of the county of said clerk." C. S., 3299. I n  another statute 
it is provided: "If the clerk of the Superior Court is a party to or 
interested in such instrument, such adjudication and order of registra- 
tion shall be made by his deputy, or by the clerk of the Superior Court 
of some other county of this State, or by some justice of the Supreme 
Court of this State, or some judge of the Superior Court of this State. 
The acknowledgment of such instruments may also be made before a 
justice of the peace of said county, and the adjudication of the sufficiency 
of the certificate of said justice may be made by said clerk or his deputy." 
C .  s., 3305. 

The execution of mortgages and deeds of trust may be prored or 
acknowledged before the justices of the Supreme Court, the judges of 
the Superior Court, clerks, deputy clerks, commissioners of affidavits, 
notaries public, and justices of the peace (C. S., 3293) ; and it is mani- 
fest, we think, that the Legislature intended to serve a special and 
salutary purpose by restricting the certification of the clerk, when he is 
a party to the instrument, to such "acknowledgments as may be made 
before a justice of the peace of said county." I n  any event, we are not 
at liberty to exercise the legislative function of amending the statute by 
conferring jurisdiction upon officials from whom, no doubt, it was pur- 
posely withheld. The rule is clearly stated in 25 R. C. L., 963: '(The 
courts have no legislatire powers, and in the interpretation and con- 
struction of statutes their sole function is to determine, and within the 
constitutional limits of the legislatire pom7er to give effect to, the inten- 
tion of the Legislature. They cannot read into a statute something that 
is not within the manifest intention of the Legislature, as gathered from 
the statute itself. To depart from the meaning expressed by the words 
is to alter the statute, to legislate and not to interpret. If the true 
construction will be followed with harsh consequences, it cannot influ- 
ence the courts i11 administering the law. The responsibility for the 
justice or wisdom of legislation rests with the Legislature, and it is the 
prorince of the courts to construe, not to make, the laws." As the pro- 
bate was defectire, the registration of the mortgage imparted no con- 
structive notice and gave the instrument no priority over the deed of 
trust. C. S., 3309; Todd  v. Outlaw, 79 N. C., 235; Lance v. T a i n f e r ,  
137 N .  C., 249; Fiber Co. v. Cozad, 183 N. C., 600, 609; C o u u n  v. Dale, 
189 N. C., 684: B a n k  v. Tolbert ,  192 N.  C., 126; TYoodlief v. Woodl ie f ,  
ibid., 634. 

The judgment is 
Reversed. 
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WILLIS R. POWELL, ~ ~ D M I N I ~ T R A T ~ R ,  r .  SORFOLK-CAROLI.KA TIMBER 
CORPORATION. 

(Filed 25 May, 1927.) 

Wills-Trusts-Contingent Interests-Sales-Statutes-Powers of Sale- 
Estates-Contingent Remainders. 

Where specific lands are devised for the contingent use of persons in  esse 
and in fuisse,  and sold in  proceedings for partition, reserving the interests 
of all by reinvestment for the then unascertainable devisees under the 
provisions of our statute, see S p r i ~ g s  2;. Scott, 132 S. C., ,548, and cases 
approving the decision, and also under a duly esercised power conferring 
upon the trustee or executor, see V e z c b o ~ m  v. Yose l eu ,  177 :\;. C., 110, and 
case approving this decision, the purchaser in either event gets a good 
title. 

APPEAL by defendant from J u n n ,  J., at  April Term, 1!)27, of EDGE- 
COMBE. 

Controversy without action, submitted on an  agreed statement of facts. 
Plaintiff, being under contract to convey to the defendant all the 

timber of given dimensions, on a certain lot of land, duly executed and 
tendered deed therefor, and demanded payment of the purchase price as 
agreed; but the defendant declines to accept the deed and refuses to make 
payment of the purchase price, claiming that the title offered is defective. 

I t  was agreed that  if i n  the opinion of the court, under the facts sub- 
mitted, the plaintiff was able to convey a good title to 1.he timber ill 
question, judgment should be entered for the plaintiff; otherwise, for  
the defendant. 

The court, being of opinion that  the title offered war3 sufficient to 
conrey the timber as per agreement, gave judgment for the plaintiff, 
from which the defendant appeals, assigning errors. 

Henry C. Bourne for plaintiff. 
H .  H .  Philips f o r  defendant. 

STACY, C. J. On the hearing, the sufficiency of the title offered was 
properly made to depend upon the construction of the following item in  
the will of Ann Blount Powell : 

"Fif th :  For  the sole purpose of making sale and distribution of the 
remainder of my  estate, I give and devise all the remainder and residue 
real and personal to my executors hereinaftei mentioned, with full power 
to sell and convey all my right, title, and interest therein, or any par t  
thereof, a t  such times and on such terms as they may deem advisable for  
the best interest of all concerned; and I give and bequeath the proceeds 
arising from such sale or sales, except as herein mentioned, to all my 
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children, share and share alike, that  is, they shall ha re  an  equal share 
and same paid over to them without unnecessary delay, except the share 
to my  son Frank,  and my  daughter Kathleen, whose shares I will and 
direct to be held in trust for  them by my executors, who shall pay to my 
said son and daughter only the interest or income arising from their 
respective shares regularly a t  least once a year, so long as they may live, 
and a t  their death or the death of either of them to  pay over their share 
to their children, share and share alike, provided such children are 21 
pears of age a t  time of parent's death, but to hold the share or shares of 
any such children who are not 21 years of age a t  such time, until they 
reach such age and pay only the income from their share or shares to 
them until such time, and then pay over to them their respective shares 
in full, and I further will and direct, so f a r  as I may be able lawfully 
to do, that  the said respective shares of my said daughter Kathleen and 
my said son Frank shall not be subject to any of their debts, nor shall 
their incomes therefrom while i n  the hands of my  executors, nor shall 
the share or the incorne of my daughter ever be subject to the debts or 
control of her husband; and I likewise further will and direct that  they 
and none of their children shall have any right or power to encumber, 
bargain away, transfer, or sell their respectire shares, or any of the 
income or the interest therein, until they become entitled thereto in full 
in their own right as herein provided." 

The fact situation is  that  William H. Powell, named as executor in 
the last will and testament of Ann Blouilt Powell, duly qualified as such 
on 17 November, 1911, and died the following year, before the settlement 
of the estate had been completed, and on 30 March, 1912, Willis R. 
Powell was duly appointed administrator of the estate d. b. n., c. t. a. 
Thereafter said adnlinistrator, together with the other interested .dm- 
isces, deeming i t  to the best interest of all parties that the land devised 
in  item five of the will should be actually partitioned and divided, rather 
than sold for division, brought a special proceeding for that  purpose, 
in which Lot xo. 6, the title to which is now in controversy, was 
allotted "to Willis R .  Powell, administrator of Ann Blount, in trust for 
Kathleen I rwin  Johnson and her children." The  report of the commis- 
sioners in this proceeding was duly confirmed by the court on 18 Novem- 
ber, 1912, and the plaintiff hcrein has since been, and is  now, in the 
actual possession and control of said Lot No. 6, under the terms and con- 
ditions set out ill item five of the will, as appears above. Kathleen I rwin  
Johnson is r10u7 living, 55 years of age, and she has three children, Mary 
Johnson Penniman, age 35 years, Henry  I rwin  Johnson, age 26 years, 
and Ail11 Johnson, age 2.0 years. I n  April, 1927, the plaintiff herein 
filed a petition in the Superior Court of Edgecombe Coanty, entitled 
"In re  Willis R. Powell, administrator d. b. n., c. f .  a., of Ann Blount 



796 IS THE SUPRENE COURT. [I93 

Powell, and trustee under said will for Kathleen I. Johnson and her 
children, ex  parte," in which he set out the offer of the defendant herein 
for the timber mentioned in the contract, etc. Upon consideration of 
said petition, and after due inquiry, the clerk entered judgment authoriz- 
ing and empowering the plaintiff herein to accept the offer of the defend- 
ant for said timber, and to execute therefor a good and sufficient deed 
with usual covenants and warranty of title, and to hold the purchase 
p i c e  as a part of the corpus of his trust, as above set out. This judg- 
ment was duly approved by the judge holding the courts of the Second 
Judicial District. Whereupon plaintiff duly tendered deed, but as the 
question of title was not adjudicated in that proceeding, the defendant 
declined to accept deed, and this controversy has been instituted to deter- 
mine the question of title. 

I t  can make no difference, so far  as the defendant is concerned, 
whether the plaintiff's authority to convey the timber in question is 
derived from the judgment in the special proceeding or from the pro- 
visions of item five in the will of Ann Blount Powell. The power de- 
rived from either source would seem to be sufficient, the former under 
authority of Springs v. Scot t ,  132 N.  C., 548, and cases subsequently 
affirming the same doctrine, and the latter by virtue of what was said in 
Mewborn  v. Moseley, 177 N. C., 110, and C l i f t o n  v. Oweru,  170 N. C.,  
607. 

On the record as presented, we think the judgment is correct, and 
ought to be upheld. 

Affirmed. 

STATE v. PEARL MITCHELL. 

(Filed 25 May, 1927.) 

1. Homicide--Murde-Evidence-Res Gestae--Premeditation. 
Where the evidence on the trial for a homicide tends to show that the 

prisoner broke into a store with the intent to commit larceny, and being 
confronted by two men guarding the store, fatally shot one and seriously 
injured the other, on a trial for murder of the first, evidence is competent 
as to the shooting and injuring of the other as a part of the re8 g e s t ~ ,  and 
also upon the element of premeditation necessary to convict of murder 
in the first degree. 

2. Instructions-Weight and Credibility of Evidence-Contentions-Ap- 
peal and Error--Harmless Error. 

A recitation of the contentions of the State upon the trial for murder 
that the testimony of a witness corroborated the testimony of another 
witness is not held for reversible error, under the facts of this case, as an 
espression of opinion of the trial judge upon the weight and credibility 
of the evidence. C. S., 564. 
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APPEAL by prisoner from Harris, J., at January Term, 1927, of 
CHATHAM. 

Criminal prosecution, tried upon an indictment charging the prisoner 
with a capital felony, to wit, murder in  the first degree. 

Verdict: Guilty of murder in the first degree (as shown by return to 
writ of ce~tiorari) . 

Judgment : Death by electrocution. 
The prisoner appeals, assigning errors. 

A4ttorney-General Brun~mitt and L2ssisfant Attorney-General Sash for 
the State. 

It'. P. Horton for the prisoner. 

STACY, C. J. The evidence on behalf of the State-none seems to 
have been offered by the prisoner-is to the effect that on the night of 
15 January, 1927, the prisoner, Pearl Mitchell, a colored man, bur- 
glariously entered the storehouse of Vance Cheek at Ore Hill, in 
Chatham County, with intent to steal the goods and chattels of another 
then being in said storehouse, murdered W. L. Fogleman while attempt- 
ing to perpetrate said robbery by shooting him in the head with a pistol, 
the bullet taking effect just under the right eye, engaged in a fight with 
Allen Cheek, 19-year-old son of Vance Cheek, who, with the deceased, 
was there watching the store for robbers, successfully made his escape 
after breaking away from young Cheek, and was arrested at his uncle's 
home the following night. 

The prisoner objected to any evidence tending to show the fight which 
ensued between him and young Cheek immediately following the homi- 
cide, on the ground that such evidence mas irrelevant and incompetent in 
the present trial, being, as i t  is, for the murder of Fogleman. Rut the 
fight with Cheek and the homicide of Fogleman were but parts of the 
same encounter. Indeed, the prisoner was fighting with both, and he 
shot both. The first shot proved to be fatal, while the second did not. 
The evidence was competent, not only as a part of the reg gestce, but 
also as tending to show premeditation on the part of the prisoner. 8. v. 
Westmoreland, 181 N.  C., 590; 8. v. Robertson, 166 N .  C., 356. 

The prisoner complains at certain espressions used by the judge in 
recapitulating the evidence to the jury, as follows : 

"Mr. Hanna said that Mr. Cheek came to his house after the trouble 
and told him about it, and he corroborated Mr. Cheek's statement. . . . 
Then Mr. Cheek's father testified. He told you that he had his store 
guarded; that he had his son guarding the store for him, and he corrobo- 
rates Allen Cheek in his statement as to what occurred in the store, 
saying that his boy had told him how it all had happened, and he cor- 
roborated Allen Cheek's testimony on the stand. . . . Lacy Heritage was 
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the next witness, and he corroborates Cheek. . . . Then Mrs. Holliday 
was the next witness on the stand. She corroborates Allen Cheek in  his  
statement, and said that  his face was bloody and his hands had blood 
on them." 

I t  is the contention of the prisoner that  these expressions are violative 
of C. S., 564, which provides: "No judge, in giving a charge to the 
petit jury, either in a civil or  a criminal action, shall give an  opinion 
whether a fact is fully or sufficiently proren, that  being the true office 
and prorince of the jury;  but he  shall state in a plain and correct man- 
ner the evidence given in the case, and declare and explain the law 
arising thereon." 

Under numerous decisions dealing directly with the subject, this stat- 
ute has been interpreted to mean that  no judge, i n  giving a charge to 
the jury or a t  any time during the trial, shall intimate whether a fact  
is fully or sufficiently proved, i t  being the true office and province of the 
jury to weigh the testimony and to decide upon its adequacy to establish 
any issuable fact. S ,  v. Kline, 100 N. C., 177; S. 2. Hart, 186 S. C., 
582; Speed v. Perry, 167 N.  C., 122. 

Here the judge used a short-hand method, as i t  were, in stating the 
evidence of some of the witnesses, by saying, in effect, that  "they cor- 
roborated Allen Cheek in  his statement of what transpired in the store." 
I t  clearly appears, we think, that  no possible ha rm has come to the 
prisoner from the judge's method of expression; hence, we c3annot hold i t  
for reversible error on the present record. There was no denial of Allen 
Cheek's testimony, and the witnesses mentioned did in  f a d  corroborate 
his statement of what transpired in the store. 

The  remaining exceptions call for no elaboration. T h ~ y  present no 
new question of law, or one not heretofore settled by our decisions. 
S f t e r  gir ing to each of them the consideration which the importance of 
the case demands, we conclude that  they are without merit, and cannot 
be sustained. 

The verdict and judgment will be upheld. 
Xo  error. 

J. 1,. ROSS V. DR. ADDISON G. BRENIZER.  

(Filed 25 May, 1927.) 

Physicians and Surgeons-Negligence-Evidenre-Appeal and Error- 
Harmless Error. 

Where the plaintiff was a patient of the defendant physician and sues 
him for damages for malpractice in performing an operatLon for hernia, 
basing his right to recover solely on defendant's negligence in stitching 
up some of the plaintiff's intestines in closing the incision, causing the 
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necessity of a seco~~d operation and serious and pern~arie~~t injury, testi- 
mony of a witness as to the precautions to be observed to prevent n recur- 
rence of the hernia given him in an entirely unrelatetl operation for 
hernia on himself, at the same liospital and by a different surgeon, is 
erroneously admitted, but harmless and without prejudice to the plaintiff, 
under the facts of this case. 

CIVIL ACTION, before Oglesby, J., at  J anua ry  Term, 1927, of CABARRUS. 
Plaintiff instituted an  action for damages against the defendant, Dr .  

Addison G. Brenizer, a physician and surgeon. 
The  plaintiff alleged, and offered evidence tending to prove, that  he 

was suffering with hernia, and consulted the defendant, who advised him 
to ha re  an operation, and assured him that i t  would be "a small opera- 
tion" and would not require him to remain in  the hospital more than 
about ten days. That  on or about 14  February, 1923, the plaintiff went 
to Charlotte for the purpose of h a ~ i n g  the operation performed, and 
that on 15 February the plaintiff was taken to the operating room and 
an  operation performed upon him;  that after the operation plaintiff 
began and continued to suffer serere pain, attended by a swelling, render- 
ing it nwessary for him to undergo a second operation. The plaintiff 
testified that  the defendant told him soon after the operation that  Dr.  
Worthingtoii had actually performed the operation "and through mis- 
fortune had sewed u p  one of the plaintiff's intestines in the incision, 
and that  this was what had caused the trouble." The  defendant ad- 
mitted that  he was consulted by the plaintiff, and that  he and his partner 
and assistant, Dr.  Worthington, had performed the operation upon the 
plaintiff. The  defendant emphatically denied that  plaintiff's intestine 
had been sewed u p  in the incision, but testified that  the stitches in  the 
wound had pulled loose, causing the intestine to push u p  through the 
incision. This  resulted i11 an  obstruction. Dr.  Worthington also em- 
phatically denied that plaintiff's intestine had been sewed u p  in the line 
between the ~e r i toneum.  

Two issues were submitted to the jury:  
1. Was the plaintiff J. L. Ross injured by the negligence or want of 

skill of defendant, as alleged in  the complaint? 
2. What damage, if any, is the plaintiff entitled to recover? 
The jury answerrd the first issue 'iKo,'f and from judgment upon the 

verdict, plaintiff appealed. 

Palmer & Blackwelder arnd Hartsell & Hartsell for plaintiff. 
H .  8. Williams and J o h n  M.  Bobinson for defendant. 

BROGDEK, J. The chief exception appearing in the record is based 
upon the following question to the plaintiff's witness, Tolbert: "(Q.) 
You may state after you were operated on and before leaving the hos- 
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pital, what instructions or warnings were given you as to how you should 
act, or what you should do in  order to prevent a recurrence of the 
trouble." The witness replied that  he had been operated on for hernia 
by Dr. Gibbon, and tha t  he  had been instructed by his iiurgeon not to 
get up  on his tiptoes or reach u p  high or l i f t  anything or stoop low, or 
do anything of that  nature, as i t  would probably cause a recurrence of 
the hernia. Plaintiff objected to this testimony, and i t  was admitted 
by the court. The  testimony, upon its face, is incompetent, and should 
have been excluded. However, the plaintiff testified that  he was basing 
his entire case upon the statement made to him by Dr .  Brenizer, the 
defendant, that  in closing u p  the wound his intestine had been sewed u p  
in  the incision. T h e  exact words of the plaintiff are as follows: "That 
is what I am basing my case on, the statement Dr .  Brenizer made to me. 
H e  made that  to me after the second operation and before I left the 
hospital. H e  said he  was sorry I had the misfortune I had ;  that  he let 
Worthington do the operation; that he was busy a t  the t ime; that  is what 
I am basing my case on." 

I t  is apparent, therefore, that  the plaintiff made no contention that  
the defendant was negligent i n  failing to give h im proper instructions 
as to how he should care for himself i n  order to prevent E. recurrence of 
the hernia. Hence, the testimony objected to had no bearing upon the 
cause of action, as alleged by the plaintiff. Moreover, the admission 
of the testimony was in  plaintiff's favor, and against the defendant, for 
the reason that  under the circumstances of the case i t  m ght have been 
contended that  the defendant was negligent by reason of his failure to 
give plaintiff proper instructions. So  that, upon the setting of the case, 
and upon the entire record, we are of the opinion that  the error com- 
plained of did not prejudice plaintiff's cause, and i s  not of sufficient 
weight to warrant  a new trial. 

Affirmed. 

MYRTLE HATVIE, ADMINISTRATRIX, V. D. H. PENLAND, SHERIFF, AXD 

JOE RICE. 

(Filed 25 May, 1927.) 

Actions-Wrongful Death-Negligence-Statute-Conditions Annexed- 
Statute of Limitations. 

The statutory requirement that action must be brought in a year to 
recover damages on account of the wrongful killing of another is a condi- 
tion annexed thereto, and need not be pleaded as a statute of limitation 
in defense; and where there is no evidence tending to show that the 
plaintiff has performed this condition, he may not maintain his action. 
C. S., 160. 



N. C.] S P R I N G  TERM,  1927. 801 

CIVIL ACTIOK, tried before Schenck, J., a t  November Term, 1926, of 
BTKCOMBE. 

The plaintiff is the duly appointed administratrix of Garfield Hanie, 
her husband, who was killed by the defendant Joe  Rice on or about 
7 April, 1924. The plaintiff further alleged and offered evidence tending 
to show that  Joe  Rice mas a special deputy of the defendant D. H. Pen- 
land, sheriff of Buncombe County;  that  on or about 6 April,  1924, the 
said Joe  Rice went to the office of B. L. Lyda, a justice of the peace of 
Asherille, and made an  affida~it ,  upon oath, that  one did unlam- 
fully, etc., maintain and set u p  a gambling board, to wit, "a punchboard, 
etc." Thereupon, on 6 April, 1924, the said justice of the peace issued 
a warrant  directed "to any constable or other lawful officer of Buncombe 
County, commanding the arrest of 'John Doe, alias."' Thereafter, 
on 7 April, 1924, the said Joe  Rice, special deputy, went to Woodfin, 
on the Wearerville road, and saw a man who he was informed was 
the "punchboard man." This unidentified person got in his car and 
started to more off. Rice jumped on the running board. The  occu- 
pant of the car either pushed Rice off the car or Rice got off, and there- 
upon drew his pistol and began to fire a t  the car. Garfield Hanie, 
plaintiff's intestate, passed by the side of the car a t  that  time and was 
shot by the defendant Rice and killed. I t  does not appear who the occu- 
pant of the car was, or whether he was the "punchboard" man or not. 
Garfield Hanie, plaintiff's intestate, was an innocent bystander, and had 
no connection whatever with the transaction. The  defendant Rice con- 
tended that the shooting of Hanie was an  accident. Howerer, he filed 
no answer, and judgment was taken against him by default. The  cause 
of action alleged by plaintiff against the defendant Penland is based 
upon the theory that  the sheriff is responsible for the negligence of his 
deputies. 

The  ninth paragraph of the complaint is as follows : "That by reason 
of the negligence of the defendants i n  the manner and respect herein 
alleged, and as a proximate cause thereof, the plaintiff's intestate was 
unlawfully and wrongfully killed by the defendants above named." 

A t  the conclusion of plaintiff's evidence, there was judgment of non- 
suit, and the plaintiff appealed. 

W .  R. Gudger and Zeb F. Curtis for plaintiff. 
A. Hall Johnston, for defendant Penland. 

BROGDEK, J. The cause of action alleged in  the complaint was for 
wrongful death of Garfield Hanie, plaintiff's intestate, by virtue of the 
negligence of Joe Rice, a special deputy of defendant Penland, sheriff of 
Buncombe County. 
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The plaintiff offered in  evidence the summons i n  the action, issued 
8 March, 1926, and served on the defendants on 9 and 12 March, 1926. 
I t  further appears from the record that  plaintiff's intestate was killed 
on 7 April, 1924. I t  does not appear f rom the record tha t  there was 
any evidence whatever offered tending to show that  the suit for  wrong- 
fu l  death of plaintiff's intestate was brought within a period of one 
year from the date of the accrual of the cause of action, to wit, 7 April, 
1924. Indeed, the summons which was offered in  evidence shows con- 
clusively that  the suit was not brought within one year after the cause 
of action accrued. C. S., 160, provides that  an  action for wrongful 
death must be "brought within one year after such death by the executor, 
administrator, or collector of decedent." 

I n  Bennett 2). R. R., 159 N. C., 346, this Court held: '(Under this 
statute, giving a cause of action on account of the wrongful killing of 
another, the provision that  suit shall be brought within one year after 
death is a condition annexed, and must be proved by the plaintiff to 
make out a cause of action, and is not required to be pleaded as a statute 
of limitation." Gulledge v. R. R., 147 N. (I., 234; Guliedge v. R. R., 
148 N. C., 567; Belck 9: R. R., 176 h'. C., 22;  Reynolds v. Cotfon Mills, 
177 X. C., 412; Brick- Co. v. Gentry, 191 R. C., 636. 

The judgment of nonsuit is  therefore correct, and is  
Affirmed. 

J. R. CRYE v. J. PERRY STOLTZ ASD FLEETWOOD OF HESDERSOS- 
VILLE CORPORATION. 

(Filed 25 May, 1927.) 

1. Judgment-Default-Motions - Excusable Neplcct - Meritorious De- 
fense. 

The party moving within a year to set aside a judgment taken against 
him for mistake, inadvertence, surprise, or escusable neglect, C. S., 600. 
must also make it to appear that he has a meritorious defense. 

2. Clerks of CourtJudgments-Default--Jurisdiction-Statutes. 
Where the complaint declares upon a contract and allezes damages for 

its breach in a sum certain, and sets up matters that would constitute a 
statutory lien upon the subject-matter of the contract, the clerk of the 
court, under the provisions of our statute, has authority to render judg- 
meut by default for the want of an a n s ~ e r  in the spevific amount cle- 
manded, and to declare and enforce the lien, C. S., 595; 3 C. S., 593, and 
issue an execution thereunder, and order a distribution of the funds so 
received. Chapter 222, Public I , am 1925. Held f ~ ~ l ' t h e r ,  the rights of 
lienors not parties to the action not being presented, the Court does not 
pass thereon. 
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3. Same-Liens-Parties-Appeal and Error. 
Where a judgment by default final has been obtained against a corpo- 

ration, proriding for the enforcement of a statutory lien, a receiver there- 
for afterwards appointed cannot complain that the trustee in a deed of 
trust for the benefit of creditors had riot been made defendant on hi- 
motion to set aside the judgineiit for escusable neglect, when by the 
terms of the iiistrume~lt such liens were not disturbed or affected. 

APPEAL by John  T.  Wilkins, receiver of Hendersonville Hotel Corpo- 
ration, from Parker, J., at  J anua ry  Term, 1927, of HERDERSON. 

Summons was issued on 22 July,  1926, and was returnable 5 August. 
The complaint, duly rcrified, was filed when the summons was issued, 
and the summons and complaint niere served on the defendants 22 July ,  
1926. A warrant  of attachment was issued against the property of 
Stoltz, a nonresident. 

The  plaintiff alleged that  on 26 September, 1925, he  made a contract 
with Stoltz, owner of the  property known as Fleetwood of Henderson- 
rille Hotel Corporation property, to clear certain roadways, to make 
gradinps and excavations and to perform certain other work a t  an  agreed 
price, the amount of which was $6,609.62. Further,  that  the Fleetwood 
Hcndersonville Hotel Corporation entered into a joint obligation with 
Stoltz to carry out and pcrform the contract with the plaintiff. Time for 
filing the answer was extended to 1 September, and afterwards to 20 Sep- 
tember. On  25 October, 1926, no answer having yet been filed, the 
clerk gave judgment by default final for  $6,609.92, as the liquidated sum 
due the plaintiff. 

On  27 December, 1926, John  T .  Wilkins, receiver of the Hotel Corpo- 
ration, moved upon affidavit to set aside the judgment under C. S., 600, 
for surprise and escusable neglect, alleging that  an  execution had been 
issued on the judgment, and that  the sheriff had  gone through the form 
of selling the land to the plaintiff. 

A restraining order was issued and the cause mas heard before Judge 
Parker.  The  affidavit was then amended so as to allege a want of 
authority on the part of the c l ~ r k  to render the judgment. The motion 
was denied, and the receiver excepted and appealed. 

Harkins 4- T'an TT'inkle and T I 7 .  B. Snmc for appellant. 
Stephen Set t les  and Ewbank, Tl'hitmire Le. TTreeks for appellee. 

AD AM^, J. At  any time within one year after notice thereof the 
judge, upon such terms as may be just, may relieve a party from a judg- 
ment taken against him through his mistake, inadvertence, surprise, or 
excusable neglect. C. S., 600. There are numerous decisions which 
hold that  the applicant for relief under this section must show a merito- 
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rious defense as well as mistake, inadvertence, surprise, or excusable 
neglect. Cook v. Bailey, 190 N .  C., 599; Duffer v. Bruwon ,  188 N. C., 
789; Bamk v. Duke, 187 N.  C., 386; Land Co. v. W o o t m ,  177 N.  C., 
248; Cmmpler  v. Hines, 174 N .  C., 283. I n  the judgment appealed 
from there is an express finding, not only that no surprise or excusable 
neglect has been proved, but that the defendants have been negligent, 
and have failed to show any meritorious defense to the plaintiff's cause 
of action. These findings, supported by the evidence, are conclusive, 
and therefore not reviewable on appeal. Turner v. Grain Co., 190 
N. C., 331. 

I n  our opinion the appellant's position that the clerk had no authority 
to render judgment by default, or to declare the lien is noi; maintainable. 
Judgment by default final may be had, as provided in  C. IS., 595; and in 
3 C. S., 593, i t  is provided that the clerk may enter such judgments by 
default final as are authorized by section 595 et seq. I t  is further pro- 
vided by the act of 1925 that execution may be issued by the clerk upon 
judgments before him under section 593, and that he may make a final 
order of disbursement. Public Laws 1925, ch. 222. We see no practical 
or satisfactory reason why an execution should not be issued, under the 
facts before us, by virtue of this section. 

The appellant suggests that the judgment rendered by the clerk had 
the effect of excluding, without a hearing, all other parties who had filed 
liens against the property. This, however, is a matter for the lienors. 
As to them, the judgment makes no provision, and as their status has not 
been adjudicated, of course they have not appealed. I t  is, therefore, 
not necessary to discuss as an academic question the bearing on the 
appellant's contention of Harris v. Cheshire, 189 N.  C., 219, and similar 
cases. 

The fifth assignment of error advances the proposition that as the 
defendant corporation made a conveyance of its property to trustees for 
the benefit of creditors prior to the institution of the present action, or 
the filing of the plaintiff's lien, the trustees not being parties, the judge 
should have vacated the judgment given by the clerk, We think a 
sufficient answer to this position may be found in  the following para- 
graph of the deed of trust: "It is the intent and purpose of this instru- 
ment, and it is understood and agreed by the parties hereto, that the 
execution and delivery and the acceptance of the same shall not have the 
effect of destroying, affecting, or operating as a waiver of any liens or 
lien rights which any contractors, subcontractors, matel-ial furnishers, 
mechanics, or laborers may now possess, or to which they may now be 
entitled under the laws of North Carolina, and that all such liens or 
lien rights are fully reserved and preserved in any and all property of 
the Fleetwood of Hendersonville Hotel Corporation." 
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I n  view of th i s  provision, we do not  perceive how the  fa i lu re  t o  make  
the  trustees part ies  to  t h e  action operates as a preference which, under  
t h e  judge's findings, would defeat the  judgment recovered by t h e  plain- 
tiff. 

T h e  judgment  is  
Affirmed. 

R. C. ROBINSON T. J. B. K E Y  & COJIPAKT, A CORPORATION. 

(Filed 25 May, 1927.) 

1. Master a n d  Servant-Principal a n d  Sgent-Vice-Principal-Emplo~r 
a n d  Employe-Alter Ego. 

One who is in charge of the men's department in a department store is 
the vice-principal or alter ego of the company operating the store, in his 
relationship to salesmen and other employees therein a t  work within the 
scope of their employment, and who work under his instructions. 

2. Same--Negligence - Contributory Negligence - Vice-Principal-Alter 
Ego. 

TS7here there is evidence tending to show that one employed in a depart- 
ment of a store, under the order of the vice-principal or alter ego of the 
owner, climbs upon the shelves to take samples of men's hats from their 
boxes and give them to the vice-principal for the purpose of checking the 
stock with a list he has in his office, in returning the hats to the boxes is 
injured by the shelf on which he was climbing giving way and precipitat- 
ing him to the floor, to his injury, and from causes that  the employee could 
not reasonably be presumed to have anticipated, and that  a step-ladder 
was available elsewhere in the store, and known, to  the vice-principal, 
which he did not supply: Held, sufficient to take the case to the jury upon 
the issue of defendant's actionable negligence in failing in its nondelegable 
duty to furnish the injured employee a safe place and method or appliance 
to do the work thus required of him. 

3. Evidence-Trials-Nonsuit-Directing Verdict. 
Defendant's motion a s  of nonsuit, or a directed verdict in its favor, will 

be denied when the evidence, taken in the light most favorable to the 
plaintiff, and every reasonable intendment therefrom, is sufficient to take 
the case to the jury and support a verdict as  a matter of law in the 
plaintiff's favor. 

4. Master a n d  Servant-Fellow-Servants-Railroad-Statutes. 
The law relating to the doctrine of fellow-servants has been only modi- 

fied in regard to its application to those employed by railroad companies 
operating in this State. C. S., 3465. 

5. Appeal a n d  Error-Constitutional Law-Matters of Law-Verdict. 
Under the provisions of our State Constitution, the Supreme Court is 

confined on appeal to  alleged errors of law or legal inference arising in 
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the conduct of the trial in the Superior Court, and it may not otherwise 
pass upon the verdict of the jury as to facts proven I)$ the eridence. 
Constitution of N. C., Art. IV, sec. 8. 

APPEAL by defendant from R. Lee 1T7righf, Emergenc,~ Judge, and a 
jury, at  January Special Term, 1927, of ~IECKLESBURG. N O  error. 

This is an action for actionable negligence brought by plaintiff against 
defendant. The plaintiff was a salesman in the store of defendant; his 
duties were to assist in checking stock against invoice, and to take stock 
out of the shelres in the storeroom, and generally to perform such duties 
around the store of the defendant as he was ordered to xberform in con- 
nection with the receipt, handling, and sale of merchandise, the duty to 
perform various services usually performed by salesmen. The allegations 
of negligence made by plaintiff: "That the defendant was guilty of negli- 
gence which proximately caused the injuries of the plaintiff, in the 
following particulars, viz.: ( a )  The defendant failed to use or exercise 
ordinary care to provide for the plaintiff a safe place in which to work, 
and required hi&, in the discharge of his duties, to climb upon shelves 
which were unsafe and dangerous, and were likely to turn and throw 
him to the floor and injure him. (b) The defendant failed to provide 
for plaintiff safe and suitable appliances with which to do the work 
which he was required to perform, and failed to furnish him any step- 
ladder, bench, or other appliance upon which to climb or stand when 
plac,ing the hats on the top of the shelves in its said building, and 
required him to climb upon the shelves in order to place the hats on top 
thereof. (c) The defendant allowed one of the shelves uDon which the ~, 

plaintiff, and its other employees, were required to climb, to be and 
remain in a defective condition, so that when the plaintif stepped upon 
same in the course of his duty and regular line of his employment, i t  
split and turned so as to throw plaintiff to the floor, and although de- 
fendant required its employees to climb upon the shelves, it failed to 
inspect same and to make same reasonably safe for use b,y its employees 
in climbing. (d )  The defendant's manager, under whom the plaintiff 
was working, negligently ordered and directed plaintiff to climb upon 
the shelves which had been built in  defendant's storeroom for the pur- 
pose of placing hats in the boxes on the top of said shelves, although the 
said shelves had not been built for the purpose of being climbed upon, 
and were not sufficiently strong to be used for that purpose, and were not 
inspected and kept in a safe condition for that purpose." 

The plaintiff alleged that as a result of the aforesaid negligence of 
defendant, the shelf was in a defective condition, and he was thrown to 
the floor, and from the fall his left knee was permanently injured. 

The defendant denied any negligence on its part, and set up the plea 
of contributory negligence. "That if the plaintiff was injured by the 
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negligence of the defendant, as alleged in  the complaint, which is ex- 
pressly denied, the plaintiff by his own negligence contributed to his 
said injury, which said contributory negligence was the direct and proxi- 
mate cause of whatever injuries he suffered, in that  he conducted him- 
self on and about the said shelves in  a negligent and careless manner, in 
that  he voluntarily j u m p d  therefrom and-failed and refused, in con- 
ducting himself on and about the said shelves, to use the safe means 
which ve re  available, and failed to act mith due regard for his safety." 

The material part of Cecil (R. C.) Robinson's, plaintiff's, testimony 
necessary to be considered in the determination of the case is  as follows: 

I mas working with J. B. I r e y  & Company on 1 7  April,  1925. I had 
been working there 6 or 8 months in the gents' furnishing department. 
I was 21 years old. I was making $21.50 per week and a bonus, which 
amounted to a n-eek's pay every month if the department made its quota. 
The  gents' furnishing department was on the first floor. X y  superior 
was Charles Creighton. I got hur t  i n  the stock room on the 5th floor. 
I was up there checking an  order of some straw hats that  had arrived 
for our department. Mr. Creighton went u p  there with me. I had not 
been doing that kind of work before. I was checking an  order of some 
straw hats with Mr. Creighton in  the stock room. The  hats were on 
top of the shelves on top of a section of shelves in the stock room. I was 
getting a hat  of each style down to check the order. The  hats mere on 
top of the shelres in the stock room on top of a section of shelves. They 
were in pasteboard boxes. The  boxes were about 3 feet deep. The  
section of shelves that  I refer to was in the middle of the stock room. 
The top of the shelves was about eight feet, and the top of the shelves 
was about 4 or 5 feet wide. There were 6 or 7 shelves from the floor 
up  to the top. I went to the stock room mith Mr. Creighton. He was 
my  superior. 

Q. After you and Mr. Creighton got u p  there, what did X r .  Creighton 
tell you to do, if anything? A. Climb on the shelves and take the hats  
down, one of each style. 

Q. Did you do tha t ?  A. Yes, sir. 
Q. Where was Mr. Creighton when you did t h a t ?  A. He was sitting 

on a box down there, and I would pitch him the hats down there. 
Q. Did he tell you how to get u p  on top of the shelves? A. Yes. 
Q. What  did he tell you! 8. Climb those shelves. 
Q. What did you do after you got up on top of the shelves? A. I 

pitched him the hats down, different styles. 
Q. How many times before had you ever climbed on top of those 

shelves? A. I had never climbed u p  before. 
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Q. What other way was there for you to get on top of the shelves 
except to climb if you did? A. No other way. 

Q. What other implements did they have around there that you could 
use in getting up there? A. Not any. 

Q. After you got the hats, what did you do? A. I came down. 
Q. Then what happened? A. He checked the orders of the hats, and 

when he had finished with the hats he took two or three of them down bv 
the office and told me to put the rest of them back in the boxes. 

Q. Where were the boxes? A. On top of the shelves. 
Q. Go ahead and describe what you did then. A. I was taking the 

hats up, two hats, and I had put them together and put them in the shelf 
then climbed so I could get them up, and as I was climbing up on about 
the third or fourth shelf and started to take a step and the shelf broke, 
pulled loose, gave way, or something, and that threw my foot off and 1 
fell down and my leg was like this; i t  threw me down. 

Charles Creighton's testimony, in part, on cross-examination, is as 
follows : 

I am manager of the men's department at Ivey's, and the plaintiff 
was working in that department under my orders and instructions. I t  
was his duty to do what I told him to do. On this day, '17 April, 1925, 
I wanted to go up in the stock room and do something with reference to 
some straw hats, and I took the plaintiff along with me, it being his duty 
to do what I told him. These hats were in boxes on top of the shelves. 
There was a double row of shelves meeting back to back. . . . I was not 
going to get a hat out of each of the boxes, but only out of some of the 
boxes. I had the list of stock numbers of the boxes out of which I 
wanted to get each particular hat. I did not tell the plaintiff how to 
get up there; I told him to get up there. There were always ladders in 
the stock room, a step-ladder. I do not know where it was that particu- 
lar day; I did not say anything to him about getting a ladder. There 
was not one at that particular spot. The plaintiff had been in the stock 
room several times. I was standing right there with him, within about 
3 feet. I told him to get up on top of the ledge or platform. I left it 
to him as to how he should get up there. 

Q. How did you intend for him to get up there? A. I l ~ f t  that to him. 
Q. How did you expect Mr. Robinson to get up on the top of the plat- 

form? A. I expected, if he wanted to be very careful, to go get the 
ladder and climb up there. 

Q. You expected him to get the ladder and climb up there, is that 
what you tell the jury? A. Yes. 
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Q. And it surprised you when he did not do that?  A. I t  did not 
surprise me. 

Q. He did not do what you expected him to do. You just now told 
the jury when you told him to get up there you expected him to go and 
get the ladder and climb up there? A. Yes. 

Q. And when he did not do that, he did not do what you expected him 
to do, did he? And you stood there and saw him climbing up on the 
shelves? A. Yes. 

Q. And you did not tell him not to do i t ?  A. KO, sir. 
The witness Creighton did not see the plaintiff fall, as he had left 

the place. 
E .  T. Whitaker testified in par t :  "I am in the employ of J. B. Ivey 

6. Company, and I was in its employ in April, 1925, as stock-room 
manager. I remember the occasion when Mr. Robinson was hurt. On 
the day Mr. Robinson was hurt, Mr. Creighton and Mr. Robinson came 
to the stock room together. Mr. Creighton told Mr. Robinson to go up 
on top of some shelves and throw him down some boxes of hats, and 
Mr. Robinson went up there and threw the hats down to Mr. Creighton, 
and Mr. Creighton took out what he wanted. E d  Earl  was helping at 
the time they were getting those hats, and he told Ear l  to throw the 
boxes back up to Mr. Robinson, and he took the hats he wanted and went 
on downstairs. From the time Mr. Robinson got up on the shelves 
until Creighton left, Robinson mas up on top of the ledge. When I 
say ledge, I mean the top of the shelves. When Mr. Creighton left, 
E d  EaIl  threw the boxes of hats back up to Mr. Robinson and he placed 
them back where they should go. E d  finished throwing all the boxes 
up and then Robinson slid down off the front of the shelves, the end 
of them. 

"Q. Will you just show on the end of this table exactly how he did, 
assuming the side of the table toward the stenographer is the side of the 
shelves? A. H e  put his hands on the edge of the shelf and slid down 
backwards, slid down as far  as he could go, then dropped to the floor. 
When he dropped to the floor he fell down on his knees and got up and 
hobbled over to a chair right beside my desk, sat down, laid his head 
down on a little wagon, and was sitting there, and he sat there a minute 
or two, and I says, 'Robinson, what is the matter?' He says, 'I hurt my 
leg; I must have strained it when I dropped down off of those shelyes.' 
H e  says, 'I hurt it once before and I hope i t  is not hurt like i t  was, 
because I had to go on crutches for quite a while before.' I then called 
up Mr. Creighton and told him Mr. Robinson was hurt, and I would 
bring him down on the freight elevator." 

Ed Earl's testimony was practically the same as the witness Whita- 
ker's as to how the plaintiff was injured. 



810 I N  THE S U P R E M E  COURT. [I93 

Cecil (R. C.) Robinson mas corroborated by statement to his father, 
Rev. C. M. Robinson, a few days after the injury. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

''1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in  the complaint ? diiswer : 'Yes.' 

"2. I f  so, did the plaintiff by his own negligence contribute to his own 
injury, as alleged in  the ansn7er? Answer : 'KO.' 

"3. What damage, if any, is the plaintiff entitled to recover? Answer: 
'$2,500.' " 

The court below rendered judgment for plaintiff on the verdict. De- 
fendant assigned numerous errors, and appealed to the 8upreme Court. 

The necessary assignments of error will be set forth in the opinion. 

J o h n  41. Robinson, Stewart ,  X c R a e  & B o b b i f t ,  and Conley E. Robin-  
son for plaintiff. 

T i l l e t t ,  T i l l e t t  & K e n n e d y  for defendant. 

CLARKSOIT, J. There are no exceptions made by defendant to the 
charge of the court below. The defendant contends: (1) That  plaintiff 
should have been nonsuit'ed, C. S., 567; ( 2 )  that defendent was entitled 
to a directed verdict; ( 3 )  that upon the undisputed evidence the plaintiff 
failed to make out a case of actionable negligence. We  cannot so hold. 

On motion to nonsuit, the eridence is to be taken in  the light most 
farorable to plaintiff, and he  is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. 

As to how the occurrence took place, and what caused the plaintiff's 
in jury:  Plaintiff contends that  " the  skclf h o k e ,  pulled loose, gave w a y .  
01. something," that caused the fall. Defendant contended that  after 
plaintiff had put all the boxes back where they should go, "Robinson 
slid down off the front o f  the shelf,  the end of them.  . . . He put h i s  
hands o n  the edge of the shelf and slid doum backum-ds, slid down as far 
as h e  could go, t h e n  dropped to the  floor." 

The disputed facts as to how plaintiff was injured, the jury accepted 
the plaintiff's version. We can only consider here "any matter of law 
or legal inference." Const. N. C., Art. IT, sec. 8. There is a n  im- 
penetrable wall between the law and the facts. The facts for the jury, 
the law for the court. 

I n  the present case, Creighton, who gave the order to plaintiff, was 
not a fellow-serrant of the plaintiff. H e  was, i n  lam, the vice-principal, 
alter ego, of the defendant company. Creighton himself testified that  
he  was the manager of the men's department of defendant company, in  
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which plaintiff was working, and plaintiff was under his orders and 
instructions. "It was his duty to do what I told him to do." Plaintiff 
said : "My superior was Charles Creighton." Patton, v. R .  R., 96 N .  C., 
p. 465; Thompson c. Oil Co., 177 N .  C., 279; Davis v. Shipbuilding Co., 
180 N. C., 74. 

I n  passing, me may state the doctrine of fellow-serrant has been abro- 
gated by statute as to railroads operating in this State. C. S., 3465. 

Defendant contends: Just before plaintiff was hurt, the shelves stood 
the highest possible test. When the plaintiff was hurt he knew more 
about the shelves than anyone else. Plaintiff was allowed to go about 
his work in his own way. I t  mas a simple thing he was doing, in his 
own way. That climbing is one of the primal instincts. Defendant 
cites many cases in  x~~hich nonsuits were granted: The hammer case, 
Xart in  v. N f g .  Co., 128 K. C., 264; the gangway case, Xhazv v. Mfg. Co., 
143 N .  C., 131; the railroad window case, House v. R. R., 152 N. C., 
397; the old shed case, Rumbley v. R .  R.,  153 N. C., 457; the crosstie 
case, Simpson c. R. R., 154 N. C., 51; the coal wagon case, Bradley v. 
Coal Co., 169 F. C., 255; the box car case, Bunn 1%.  R. R., 169 N. C., 
648; the slick-face hammer case, Xorris v. R. R., 171 N. C., 533; the 
axe-head case, TVinborne v. Cooperage Co., 178 K. C., 88; the tree case, 
Angel v. Xpruce Co., 178 N.  C., 621. 

Defendant cites from the Rumbley case, supra, the following: "The 
Court said: 'The work that plaintiff was given to do was simple in 
operation, well within his experience and training, and he was left to 
select his own methods of doing it." 

We think the decisions bear out the contentions of defendant based on 
the facts as defendant views them, but we cannot so interpret the facts. 
I n  the present case the jury has found the facts as contended by plaintiff. 
Plaintiff's vice-principal, Creighton, who plaintiff was in duty bound to 
obey, was ordered by Creighton to climb some shelves in  the stock room 
on the fifth floor, and get some hats out of pasteboard boxes on top of 
the shelves. Plaintiff had never climbed up the shelves before. The 
shelves were in sections. There were about 7 shelves from the floor to 
the top. Plaintiff climbed up and pitched the hats down to Creighton. 
H e  then came down and Creighton checked the orders and took two or 
three hats and told him to put the rest in the boxes on the top shelf. 
He started climbing up with the hats and when up on the third or fourth 
shelf "started to take a step and the shelf broke, pulled loose, gave way, 
or someflzing, and that threw my foot off and I fell down, my leg was 
like this; it threw me down." 

The plaintiff charged negligence, "(1) defective and unsafe condition 
of the shelf; ( 2 )  failure to furnish a step-ladder; (3) negligent order of 
Creighton, the plaintiff's superior." 
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I n  the Patton case, suwra, in obedience to the command of a vice- . L 

principal (section master), the employee on a freight train, while pass- 
ing the place where the employee was to work, was ordered by the section 
master to jump from the moving train. The employee promptly obeyed 
the command, and the Court said: "The facts and circnmstances were 
such as that he might, when suddenly called on, not; unreasonably 
believe that the command was a proper one, that he ought to obey. 
Although the act was hazardous, it was not essentially dangerous. I t  
was done suddenly and in obedience to the command of one who had the 
right to direct the laborer in the course of his duty. 'The latter had 
but a moment to think of dutv-a moment to think of danger. The law " 
attributes the injury in such case to the negligence of the employer; its 
agent gave the unwarranted, negligent command, the injured party 
simply obeyed, and was not negligent because under the circumstances 
he did obey. I t  would be unreasonable and unjust to allow the em- 
ployer to have immunity from civil liability for its own negligence, or 
that of its agent, thus resulting in  injury to a faithful servant." 

I n  Howard v.  Oil Co.. 174 N .  C.. at  v .  653. it is said: ('It is well , L 

recognized that, although the machinery and place of w'ork may be all 
that is required, liability may, and frequently does, attach by reason of 
the negligent orders of a foreman, or boss, who stands towards the 
aggrieved party in  the place of vice-principal. Ridge v. R. R., 167 
N.  C., 510; Myers v. R. R., 166 N. C., 233; Holton v. L ~ m b e r  Co., 152 
N.  C., 68; Noble v.  Lumber Co., 151 N .  C., 76; Wade v. Contracting Co.. 
149 N .  C., 177." 

Plaintiff was working under the direct orders of defendant's vice- 
principal. See Xoble v. Lumber Co., supra, where a servant was ordered 
to remove a shiver from a running machine; Myers v. R. R., supra, 
where a servant was ordered to board a moving train; Ridge v. R. R., 
supra, where a servant was ordered to walk across the top of a freight 
car while the roof was "jumping up and down" (a t  p. 522) ; Howard . - - -  

v.  Oil Co., supra, where a servant was ordered to remove a saw cylinder 
while the saw was in  motion; Thompson v. Oil Co., supra, where a 
servant was ordered to "scotch" a car-with a crowbar; Davis v.  Ship- 
building Co., supra, where a servant was ordered to work under a defec- 
tive crane; Tatham v. Mfg. Co., 180 N.  C., 627, where a servant was 
ordered to remain at  work while a train was approaching; Perkins v. 
Wood and Coal Co., 189 X. C., 602, where an emergency servant was 
ordered to work under a steam shovel which was tripped by another 
servant. Terrell v. TYashington, 158 N.  C., at  p. 289; Thomas v. Law- 
rence, 189 N.  C., p. 521; Fowler v. Conduit Co., 192 N. C., p. 14; Bur- 
gess v. Power Co., ante, p. 223; Butler v. Fertilizer Works,  ante, p. 632; 
26 Cyc., 1185, 1213, 1216. 
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The place of the accident was on the fifth floor of a large department 
store; nothing was provided for plaintiff to climb up on to get the hats 
in  the boxes on the top shelf. No step-ladder or other usual and common 
appliance. From the reasonable inference of the testimony, the step- 
ladder could have been easily obtained by Creighton, the vice-principal. 
I t  seems to be in common use, and rightly so, for the purpose. Creigh- 
ton ordered plaintiff to climb the shelves. H e  obeyed. The shelf broke, 
etc., and he was injured. A small matter of getting the step-ladder-a 
trifle, as it were, would have saved plaintiff perhaps a lifetime of 
suffering. 

I n  Clinard a. Electric Co., 192 N. C., p. 742, it is said: "In Bailey 
v. Xeadows Co., 154 N .  C., p. 71, it is held: 'That i t  is the duty of the 
master to furnish the servant proper appliances to do dangerous work, 
if there are such in general use, is well settled. Orr v. Tel. Co., 130 
N. C., 627. This negligence of the master 'consists in his failure to 
adopt and use all approved appliances in the performance of their 
duties.' Xarlcs v. Cotton Xills ,  135 N .  C., 290. The master is not 
required to adopt every new appliance as soon as it is known.' The 
duty of an employer to use due care to furnish sufficient help, tools, etc., 
to the employee is held in Pigford v. R. R., 160 N. C., p. 93, to be a 
'primary, absolute, and nondelegable duty.' I t  will be noted in the 
Bailey case, supra, it speaks of dan,gerous work. I n  such cases the ap- 
uliances must be such as are in general use. The removal of the steel - 
tank weighing 530 pounds is not necessarily dangerous, although the 
method of doing it may be. Simple appliances or instruments, is a 

- - 

matter of common knowledge and obserration, such as ropes, chains, etc., 
and sufficient help may, under certain circumstances, of necessity be 
needed." 

I t  may be of interest to note that the senior of the present firm repre- 
senting defendant, able and learned, a Nestor of the bar, was the attorney 
for Orr in the Telephone Co. case, supra, which blazed the way in this 
State that the employer must use due care in furnishing appliances and 
instrumentalities for protecting employees. I n  that case it was held: 
"Where a telephone company fails to furnish an employee with proper 
tools and appliances with which to do dangerous work, i t  is liable for - - 

injury caused by such negligence." 
Without obedience, we would have chaos and anarchy, the industrial 

life would be stagnant. The plaintiff was under the instructions of 
defendant's vice-principal. Under the facts and circumstances of this 
case he was ordered to climb the shelves in obedience to duty and com- 
mand. The shelf broke, etc., and he was thrown down and permanently 
injured-from the finding of the jury-without fault on his part;  unless 
i t  is a fault for an employee to obey his superior under such circum- 
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stances. W e  cannot  so hold. T h e  charge i s  not i n  t h e  record; t h e  
presumption i s  t h a t  t h e  court  charged t h e  law correctly on al l  t h e  issues, 
la id down t h e  ru le  of due  care, t h e  p rudent  man ,  under  the  facts  a n d  
circumstances of the  case; charged correctly as  t o  negligence, proximate 
cause, contr ibutory negligence, a n d  damages. 

I n  th i s  S t a t e  it is  held, on  t h e  question of proximate cause (see cases 
cited i n  Clinard v. Electric Co., supra,, a t  p. 741) : "That  i t  i s  not re- 
quired t h a t  t h e  part icular  i l l jury should be foreseen, and i s  sufficient if 
i t  could be reasonably ant icipated t h a t  i n j u r y  or  h a r m  might  follow t h e  
wrongful  act." 

W e  c a n  find 
N o  error. 

L. R.  SUGG ET AL., PARTNERS, TRADING AS SUGG B R O T H E R S  r. ST. MART'S 
O I L  ENGINE COMPANY AND CENTRAL T R U S T  CORIPASY O F  ST. 
CHARLES,  MISSOURI,  INTERVESER. 

(Filed 25 Mag, 1927.) 

I. Interpleader-Attachment-Issues. 
Where the note of a nonresident defendant has been attnched by process 

issuing out of the courts of this State, and claimed by an intervener as  a 
bona fide purchaser for value, without notice, before maturity and prior 
to the time of the attachment, and the defendant in attachment has paid 
the money into court to abide its payment between the conflicting claim- 
ants : Held, the issue raised by the intervener's pleadings is the proper 
one to be considered, and not that  raised in the complai?t, to ~ ~ h i c h  the 
defendant named therein has filed no answer. 

2. E r i d e n c ~ R i g h t  t o  Cross-Examine Witnesses. 
 lier re a cause has been referred and regularly proceeded with before 

a commissioner to take depositions therein, the party has a right to cross- 
examine the witnesses of the opposing party, which may m t  be denied him 
a s  a matter of lam. 

3. S a m o R e f e r e n c e  - Report of Referee - Deposition ,Stricken Out- 
Statutes. 

Where a commissioner to take depositions has, over the objection and 
esception of a party litigant, denied him the right of cross-examination 
of a witness of his opponent, and has appealed therefrom to the trial 
court, and preserved his right, the esception gires notice of the grounds 
upon which it  was based, and on his motion on the trial, the deposition 
relatifig to that  part of the evidence will be stricken out. C. S., 1520. 

Where a motion to suppress a deposition is based upon a n  irregularity 
in the way in which it  was taken, it  should be supported by evidence 
nliunde, therein differing from the nl~pellnnt's right to have testimony 
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given in the direct examination of a witness taken by deposition sup- 
pressed for the refusal of the commissioner to permit him to cross-examine 
a witness of the opposing party, under his objection and esception duly 
taken and preserved. 

5. Same-Bills and Notes--Negotiable Instruments-Collateral-liens. 
Where the n;te of a nonresident defendant has been attached in an 

action brought in the courts of this State, and an interpleader claims as 
a holder in due course, and makes it to appear that it was taken as 
collateral security to another note, it is a holder in due course only to 
the extent of its lien. C. S., 3007. 

APPEAL by plaintiffs from Stack, J., at February Term, 1927, of 
MOORE. New trial. 

Action begun on 16 May, 1925, to recorer of defendant, St. Mary's Oil 
Engine Company, a foreign corporation, the sum of $432, commissions 
due to plaintiffs as agents of defendant on sale of machinery. 

Summons was served on said defendant by publication. By virtue of 
a warrant of attachment herein issued to him, the sheriff of Wake 
County levied upon and attached the indebtedness of M. C. Sorrell to 
said defendant, evidenced by his note for $1,440, dated 18 July, 1924, 
and due and payable on or before 18 July, 1925, to  the order of St. 
Mary's Oil Engine Company. 

Thereafter, Central Trust Company of St. Charles, Missouri, inter- 
vened in the action, and was made a party defendant. 

No answer to the verified complaint of plaintiffs was filed by defend- 
ant, St. Mary's Oil Engine Company. The interrener, Central Trust 
Company, filed an answer in which it denied that the garnishee, M. C. 
Sorrell, was indebted to the St. Mary's Oil Engine Company on his note 
for $1,440 at the date on which the attachnient was levied; it alleged 
that it had purchased said note from said St. Mary's Oil Engine Com- 
pany on 16 January, 1923, for a valuable considerable, and that said 
company had transferred and assigned said note to it, by endorsing same. 

After the pleadings were filed, by consent, the garnishee, M. C. 
Sorrell, paid into court the amount of his indebtedness on his note 
payable to the order of St. Mary's Oil Engine Company, and was dis- 
charged of all further liability thereon. The intervener contended that 
it was the owner of the funds in the hands of the court, the same being 
the proceeds of the Sorrell note. 

The only issue submitted to the jury was ansvered as follows: 
"Is the intervener, Central Trust Company of St. Charles, Missouri, 

the owner of the funds paid into court on the M. C. Sorrell note? An- 
swer : 'Yes.' " 

From judgment on this verdict, plaintiffs appealed to the Supreme 
Court. 
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Hoyle & Hoyle for plaintiffs. 
U. L. Spence for intervener. 

CONITOR, J. There was no prejudicial error in the refusal of the court 
to submit the issue tendered by plaintiffs, although i t  was the issue raised 
by the pleadings. The garnishee paid the amount of his indebtedness 
on the note into court, after the pleadings had been filed; the matter in 
controversy, therefore, a t  the trial was the ownership of the funds then 
in the hands of the court. The issue as submitted by the court was 
sufficient in form to enable the parties to present to the jury their con- 
tentions as to every phase of the matter to be determined bay them. The 
assignment of error, with respect to the issues, is not sustained. Power 
Co. u. Power Co., 171 N. C., 248. 

The burden of the issue to be answered by the jury was upon the 
interveners. I t  has been repeatedly so held by this Court. Sitterson 
v. Speller, 190 N. C., 192; Electric Co. v. Light Plant, 185 N. C., 534; 
Sferling Mills v. Milling Co., 184 N. C., 461; Mangum v. Grain Co., 
184 N. C., 181; Moon v. Milling Co., 176 N. C., 407; Cotton Mills v. 
Wed, 129 N. C., 452. I n  support of this burden, the intei-vener offered 
in evidence depositions of three witnesses, taken before a notary public, 
at St. Charles, Missouri. C. S., 1809. Plaintiff offered no evidence. 

J. C. Willbrand, vice-president and secretary and treasurer of the 
intervener, in his deposition, testified that the intervener purchased the 
note of M. C. Sorrell, payable to St.  Mary's Oil Engine Company, for 
$1,440, on 15 January, 1925, paying full value therefor; that the note, 
endorsed by the payee, was entered on a deposit slip, and tendered to the 
Central Trust Company by St. Mary's Oil Engine Company, for deposit 
to its credit; and that the deposit was accepted by Central Trust Com- 
pany, and credit given to St. Mary's Oil Engine Cornpansy for the full 
face ~ a l u e  of the note. No inquiry was made by Central Trust Com- 
pany as to the solvency of M. C. Sorrell, maker of the note. The 
Central Trust Company has owned the note since 15 Janui~ry,  1925. 

On the cross-examination of this witness, the following questions were 
addressed to this witness by the attorney for plaintiffs: 

"Q. DO I understand you to say that the Central Trust Company is 
bearing the entire cost of this litigation? 9. I do not know about that;  
we are at  the present time. 

"Q. Who is, eventually? A. I suppose if we do not come out whole, 
it will go back on the St. Mary's Oil Engine Company. I had not 
thought of that feature. We were put on notice of the :tttachment in 
North Carolina about two or three weeks before the maturity of the note, 
I think. I communicated this to the St. Mary's Oil Engine Company. 
I t  told us to go ahead and fight the litigation; that i t  was our note. 
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"Q. And that  was the first time that  anything had been said about 
that  being your note, wasn't i t ?  A. You mean between us and the St .  
Mary's Oil Engine Company ? 

"Q. At  any t ime? A. We took the note, and considered i t  our note. 
('Q. The reason you considered it your note was because you took i t  

for  deposit Z A. Bought i t ;  yes. 
"Q. I n  case the plaintiffs are successful in this action, you will charge 

the loss that you have, plus lawyers' fees, back to St .  Mary's Oil Engine 
Company, will you not 1" 

Objection to this question was entered by the attorney for intervener, 
who advised the witness not to answer the question. 

"A. I refuse to answer the question. 
"Q. We will have to insist on your answering it, Mr.  Willbrand. I 

ask the commissioner to compel the witness to answer the question." 
The commissioner: "I think the objection raised by the attorney for 

defendant is well taken; a t  the time the depositions are read into the 
record in  the court in North Carolina, the attorney for the plaintiff can 
then bring in his reasons why the witness should have answered the 
question; the commissioner's ruling is that  the witness does not have to 
answer the question. This ruling will be reriewed by the tr ial  judge." 

"Q. (Addressed to the witness.) I s  the ground of your refusal to 
answer the question that  the answer would tend to incriminate or de- 
grade you? ,4. (By attorney for intervener.) No. 

" (By witness.) My  counsel says 'No,' I guess I 'll  say 'No.' The  
question as to whether or not the Central Trust  Company will bear the 
ultimate loss, if any, has never been discussed." 

Before the taking of the depositions was closed, and while the ~ i '  ritness 
J. C. Willbrand was still present before the commissioner, counsel for 
plaintiffs moved the commissioner to compel the witness to answer the 
question propounded to him, which the witness, under advice of counsel 
for intervener, had refused to answer. The motion was denied. Coun- 
sel for plaintiffs thereupon gave notice, as appears in the record, that  a t  
the trial of the action in the Superior Court of Moore County, North 
Carolina, plaintiffs would move the court to strike out and disallow the 
deposition of J. C. Willbrand, if offered as evidence in  behalf of Central 
Trust Company, and to strike out and dismiss the interplea of said com- 
pany in this action. 

A t  the trial in the Superior Court of Moore County, after the jury 
had been empaneled, plaintiffs moved the court to strike out the inter- 
plea of Central Trust  Company, and the deposition of J. C. Willbrand, 
offered as evidence by the intervener, because of the refusal of J. C. 
Willbrand, under the advice of counsel for intervener, to answer the 
questions propounded to him on cross-examination, as shown in the 
deposition. 
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The record showed that this deposition was received and filed by the 
clerk of the Superior Court of Moore County, on 5 February, 1926, and 
was opened by the said clerk, in the presence of attorneys for plaintiff 
and intervener on 11 May, 1926, subject to such exceptions thereto as 
might thereafter be filed. 

The motions of plaintiff were denied, and plaintiff excepted. Their 
second assignment of error is based upon this exception. 

I t  is provided by statute in this State that no deposition shall be 
quashed or rejected on objections first made after the trial has begun 
merely because of an irregularity in taking the same, pro7;ided it shall 
appear that the party objecting had notice that it had been taken, and 
it was on file long enough before trial to enable him to present his 
objection. C. S., 1820. I n  Freeman v. Brown, 151 N.  C., 111, the 
defendant objected to and moved to suppress a deposition offered in 
evidence by the plaintiff, for that same was taken before isslle was joined 
in the action. in  that the answer had not been filed at  the time the 
deposition was taken. The motion mas denied. Defendant's exception 
was not sustained, this Court, in the opinion written by Mamning, J., 
saying: "The motion to suppress the deposition ought to have been 
made, at latest, before the trial was entered upon. Rev,  1647 (now 
C. S., 1820) ; I vey  v .  Cotton. Mil ls ,  143 N .  C., 189." The reason for the 
statute, as stated by lTrallcer, J., in I v e y  v. C'otton AIills, supra, is to 
provide that the party in whose behalf the deposition has been taken 
shall have notice of the objection, and of the grounds for same, and not 
be taken at  a great disadvantage by going to trial without such notice. 
This reason does not apply in the instant case, for the intervener had 
ample notice of the motion of plaintiff's and of the grounds upon which 
it was made. These grounds appear in the face of the deposition. KO 
extrinsic evidence in support of or in opposition to the motion was 
required. The deposition itself disclosed the grounds for the motion. 
I t  was made in apt time. Objections to questions and answers con- 
tained in the deposition upon the ground that they are incompetent are 
heard at the trial. Jeffords v. T17aterzcorks Co., 157 N. C., 10. An 
objection for that the deponent has refused to ans~ver a question pro- 
~ o u n d e d  to him on cross-examination, and that the commissioner or 
notary public has declined to require the witness to answer, may be first 
presented at the trial, where notice of such objection was given during 
the taking of the deposition, as appears upon its face. The objection 
is not made because of an irregularity in the taking of the deposition, 
which must be shown by evidence aliunde, as was the case in Williford 
v. Bailey, 132 N .  C., 402, where the objection to the deposition was on 
the grounds that the witness was a resident of the county, that no 
commissioner was named in the notice, and that no notice was given 
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before the appointment of the commissioner. I n  that case the Court 
said: "If there be any merit to these objections, the objection should 
hare been made in  writing, and should have been passed on before the 
trial began. Davenport v. McKee, 98 N. C., 500; B r i f f a i n  v. Hitchcock, 
127 N. C., 400." I n  Hudson v. R: R., 176 N. C., 488, it was held that 
a motion to strike out the answers of a witness to questions propounded 
to him on his cross-examination, as shown by his deposition, first made 
at the trial, came too late. I n  that case, however, the deposition did 
not show that there was an objection to the answer, or a motion to strike 
same out, made during the taking of the deposition, as in the instant 
case. 

I t  is manifest that plaintiffs have been denied, by the ruling of the 
coAmissioner or notary public, made at the instance of counsel for 
intervener, the right to a full cross-examination, upon a material matter, 
of the witness, upon whose testimony, offered by deposition, the inter- 
verier principally relies to sustain its contentions upon the issue to be 
answered by the jury. Plaintiffs are entitled to an opportunity to cross- 
examine this witness to show, if they can, that the intervener received 
and held the Sorrel1 note, not as a holder in due course, as intervener 
contends, but as an agent for collection, under the rule stated by this 
Court in Worth  v. Feed Co., 172 N.  C., 335. I t  is said in the opinion 
in that case, written by Allen, J.: "The rule prevails with us, and it is 
supported by the weight of authority elsewhere, that if a bank discounts 
a paper, and places the amount, less the discount, to the credit of the 
endorser, with the right to check on it, and reserves the right to charge 
back the amount if the paper is not paid, by express agreement, or one 
implied from the course of dealing, and not by reason of liability on the 
endorsement, the bank is an agent for collection, and not a purchaser." 
Trust  Co. v. Trust  Co., 190 N. C., 468; Bank v. Monroe, 188 N. C., 446; 
Finance Co. L'. Cotton &ills, 187 N.  C., 233; Sterling Mills v. Milling 
Po., 184 K. C.,  461; Temple I!. La Rerge, 184 N.  C., 252; Xarkharn- 
Stephens Co. v. Richmond Co., 177 N. C., 364. Plaintiffs were entitled 
to an opportunity to cross-examine the witness, and to have his answers 
to material questions propounded to him on his cross-examination, for 
the consideration of the jury. 18 C. J., 692, sec. 221. 

Plaintiffs, residents of this State, in order to avail themselves of their 
right to be present at the taking of the depositions, to be used as evidence 
against them on the trial of their action in the courts of this State, and 
to cross-examine witnesses whose testimony was to be taken by deposi- 
tion, for submission to the jury as evidence, were required to go, at great 
expense and inconvenience, to a distant state. The notary public, by his 
ruling, at the instance of counsel for the intervener, has deprived plain- 
tiffs of a right which the courts of this State have held to be essential 
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for their protection-the right to cross-examine adverse witnesses. Moss 
v. Rn.itting Mills, 190 N .  C., 644. I n  Milling Co. v. Highway Cornmis- 
sion, 190 N. C., 692, this Court has said, in its opinion written by 
Varser, J.: "The right to have an opportunity for a fair and full cross- 
examination of a witness upon every phase of his examinmation-in-chief 
is an absolute right, and not a mere privilege. S. v. Hightower, 187 
X. C., 300; Mining Co. v. Mining Co., 129 Fed., 668. Clross-examina- 
tion 'beats and boults out the truth much better than when the witness 
only delivers a formal series of his knowledge without being interro- 
gated.' " 

Plaintiff's motion to suppress the deposition, made in apt time, after 
full notice to intervener, upon grounds stated in the record during the 
taking of the deposition, should have been allowed. The assignment of 
error based upon exception to the refusal of this motion is sustained. 

The motion to strike out the interplea was addressed to i;he discretion 
of the court, and its denial of said motion upon the facts is not review- 
able. I t  did not appear that the action of the notary public, or of coun- 
sel for the intervener, which resulted in the denial of plaintiff's right to 
cross-examine the witness, was in contempt of court, or was prompted 
by any wrongful or ulterior purpose. Lwmber Co. v. Cottingham, 168 
N.  C., 544. On the contrary, such action seems to have been due to 
an erroneous conception of the duty of the notary public, with respect 
to the taking of the deposition. 

I t  appears from the testimony of J. C. Willbrand, elicited upon his 
cross-examination, and from the testimony of other witnesses, whose 
depositions were taken in behalf of the intervener, that the Central 
Trust Company received and held the Sorrell note, together with other 
notes, as collateral security for a note executed by Mrs. Lona Anderson, 
wife of the president of St. Mary's Oil Engine Company. The proceeds 
of this note were deposited to the credit, not of Mrs. Anderson, the 
maker, but of the St. Mary's Oil Engine Company. 

I f  the jury should find from the evidence that the Central Trust 
Company held the Sorrell note as security, then i t  was the holder thereof 
for value only to the extent of its lien. C. S., 3007. I t  would be the 
owner only of so much of the funds in the hands of the court as was 
required to pay the balance due on Mrs. Anderson's note to the bank. 
The excess would be subject to attachment in this action as the property 
of defendant, St. Mary's Oil Engine Company, if the Sorrell note was 
transferred to Central Trust Company by the St. Mary's Oil Engine 
Company as security for Mrs. Anderson's note. There was evidence 
that the Sorrell note was assigned by the Oil Engine Company to Mrs. 
Anderson and by her to the bank as security for her note. There was 
no evidence, however, that Mrs. Anderson paid anything to the Oil 
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Engine Company for the Sorrel1 note, making her a purchaser of the 
note for value. An inference to the contrary is permissible. There was 
no evidence from which the jury could find the amount now due to 
Central Trust Company on the Anderson note. 

For error, as appears in this opinion, plaintiffs are entitled to a 
New trial. 

JOHN N. QUEElV v. THE BOARD O F  COMMISSIONERS OF THE COUSTT 
OF HAYWOOD. 

(Filed 25 May, 1977.) 

1. Constitutional Law-Courts-Statutes-Repeal. 
Where the Legislature, in contravention of Art. 11, sec. 29, of the Con- 

stitution of this State, has established a court inferior to the Superior 
Court, an incumbent judge thereof, duly elected, may not successfully 
contend that he was deprived of the emoluments of his office b~ an uncon- 
stitutional statute abolishing the coutt. 

2. Same-Property-Vested Rights. 
Where the Legislature has abolished a court inferior to the Superior 

Courts of this State, the incumbent judge takes subject to this legislative 
right, and cannot successfully maintain that during the term of his office 
he has been thus deprived of his right of property guaranteed him by 
,4rt. IV, see. 30, of our Constitution. 

APPEAL by plaintiff from Stack, J., at May Term, 1927, of HAYWOOD. 
Affirmed. 

This is a controversy without action. The following are the facts 
agreed : 

1. On 3 December, 1924, the board of commissioners of Haywood 
County, acting under authority of C. S., I536 to 1608, inclusive, and 
acts amendatory thereof, established a recorder's court for Haywood 
County, and fixed the recorder's salary at two hundred dollars per month. 
Thereafter, to wit, at  the next regular election for county officers, in 
November, 1926, the plaintiff was duly elected recorder of said court 
for the two-year term beginning the first Monday in December, 1926, 
and the plaintiff, on the last-named date, duly qualified by taking the 
oath prescribed by law, and has since been acting as recorder of said 
court. 

2. The defendant, the board of conlmissioners of Haywood County, 
are required by the provisions of C. S., 1565, to furnish the county 
courthouse, or other place within the county, for the sessions of said 
recorder's court. This duty they have heretofore and are now discharg- 
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ing according to law, by furnishing the county courthouse as a place 
wherein to hold said court. 

3. The General Assembly of North Carolina, at  its I927 session, 
enacted the following law, known as House Bill Xo. 13061 and Senate 
Bill No. 1256: 

The G e n e ~ a l  Assembly of J o r t h  Carolina do enact: 

SECTION 1. That the recorder's court of Haywood County be and the 
same is hereby abolished. 

SEC. 2. That all the laws and clauses of laws in conflict with the 
provisions of this act are hereby repealed. 

SEC. 3. That this act shall be in force and effect from rind after the 
first day of July, 1927, and all cases then pending in said court shall be 
transferred to the courts according to their respective jurisdiction. 

4. Acting under color of authority of the said act of 19137, set out in 
paragraph 3 above, the defendants, acting as a board of commissioners 
lawfully assembled, on 3 May, 1927, passed the following order: 

"Ordered, that to conform with the provisions of the act of 1927, 
abolishing the recorder's court of Haywood County, that on and after 
1 July, 1927, the county courthouse shall not be used as a place wherein 
to hold any attempted session of said recorder's court, nor shall any 
other place within the county be provided for that purpose, nor shall any 
salary be paid the recorder for services performed as such after said 
date." 

5. The plaintiff contends that the said act of 1927, set out in  para- 
graph 3 above, is a local act, and is void, in that it is in contravention of 
that part of section 29 of Article I1 of the State Constitution, reading 
as follows : 

"The General Assembly shall not pass any local, private, or special 
act or resolution relating to the establishment of courts inferior to the 
Superior Court, . . . nor shall the General Assembly en:tct any such 
local, private, or special act by the partial repeal of a general law, but 
the General Assembly may a t  any time repeal local, private, or special 
laws enacted by it. Any local, private, or special act, or resolution, 
passed in violation of the provisions of this section shall be void. The 
General Assembly shall have power to pass general laws regulating 
matters set out in  this section." 

6. The plaintiff further contends that the said act of 19i27, set out in 
paragraph 3 above, in attempting to abolish the said recorder's court, 



N. C.] S P R I N G  TERM, 1927. 823 

and thereby attempting to reduce the term for which the plaintiff has 
been duly elected, is void, in  that i t  is in contravention .of Article IT, 
section 30, of the State Constitution, reading as follows: 

"In case the General Assembly shall establish other courts inferior to 
the Supreme Court, the presiding officers and clerks thereof shall be 
elected in such manner as the General Assembly may from time to time 
prescribe, and they shall hold their offices for a term not exceeding eight 
years." 

7 .  The plaintiff contends that the order set out in paragraph 4 above, 
denying to him the facilities for carrying on said recorder's court after 
1 July, 1927, and denying to him any salary after said date, mill prevent 
him from holding said court, and do him an irreparable injury; and is 
a threatened invasion of his rights, for which there is no adequate 
remedy at law; and plaintiff therefore prays for an order permanently 
restraining the defendants, the board of commissioners of Haywood 
County, from putting said order into effect, or in any way interfering 
with the lawful operation of said recorder's court. 

8. The defendants contend that the said act of 1927, as set out in 
paragraph 3 above, is ~ a l i d  in all respects, and is sufficient authority for 
the passage of the order complained of, and they pray that this action 
be dismissed at the cost of the plaintiff. 

The court below rendered the following judgment: "That the de- 
fendant, the board of commissioners for the county of Haywood, be not 
restrained from putting the order set out in paragraph 3 of the case 
agreed into effect; that is to say, be not restrained from denying the 
plaintiff the use of the county courthouse, or some other suitable place 
within the county, for the purpose of holding sessions of the recorder's 
court of Haywood County." 

From the foregoing judgment plaintiff duly excepted, assigned error, 
and appealed to the Supreme Court. 

Joseph E. Johnson and Alley & Alley for plaintiff. 
Morgan & Ward amd 41. G. Stamey for defendant. 

CLARK~OK,  J. Plaintiff contends, (1) the act was unconstitutional 
abolishing the county court of Haywood County, N. C. We cannot so 
hold. 

"If there is any reasonable doubt, it mill be resolved in favor of the 
lawful exercise of their powers by the representatives of the people.'' 
Sutfon c. Phillips, 116 N .  C., at p. 504; Hinton c. State Treasurer, ante, 
at p. 499. 

The court was originally established by the board of commissioners 
of Haywood County, on 3 December, 1924, under a general act, Laws 
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1919, ch. 277. "An act to establish uniform system of recorders' courts 
for municipalities and counties in the State of North Caro1.ina." C. S., 
1536 to 1608, inclusive; Public Laws 1921, ch. 110, and acts amendatory. 

The provision of the Constitution necessary for a decision is part of 
sec. 29, Art. 11, State Constitution. The material part:  "The General 
Assembly shall not pass any local, private, or special act or resolution 
relating to the establishment of courts inferior to the Superior Court." 

The general act was passed, Public Laws 1919, ch. 277, and Haywood 
County was not included in the general act, nor was it included in 
amendatory act of 1921, ch. 110. At Extra Session 1921, Public Laws, 
ch. 80, the amendatory act of 1921 was amended by insert:.ng Haywood 
County, with Jackson and Swain. Under legislative authority estab- 
lishing the court, the same power and in practically the !lame manner 
that created the court, the Legislature at  1927 session r~bolished the 
court. Plaintiff's title to his office is under authority of a legislative 
act, the amendment inserting Haywood County, and the same authority, 
by amendment as it were, abolishes the court and his office. I f  the 
Legislature had the right to create the court, it had the right to abolish. 
Quo ligatur, eo dissolvitur. By the same mode by which a thing is 
bound, by that i t  is released. 

I f  the act inserting Haywood County, with others, was unconstitu- 
tional, the act abolishing it was only declaratory of the existent law, so 
Haywood County had no constitutional recorder's court-plaintiff could 
not complain. 

Speaking to the subject In  re Harris, 183 N.  C., p. 633, in that case 
the acts now discussed were construed. Under Laws 1921, ch. 110, supra, 
Iredell, Granville, and Cherokee counties were inserted under the county 
court act, and under the authority a recorder's court established for 
Iredell County. Harris was convicted of a misdemeanor rrnd sentenced 
to imprisonment for a term of 6 months, to be assigned to work on the 
roads, etc. He  sued out a writ of habeas c o r p s ,  alleging the judgment 
illegal and void, "chiefly for the reason that the act providing for the 
establishment of said court, and conferring jurisdiction thereon, was in 
violation of Art. 11, sec. 29, of the Constitution, prohibiting local, 
private, or special l(1gislation in various matters therein t:pecified, and 
including acts relating to the establishment of courts inferior to the 
Supreme Court. On the hearing, his Honor being of opinion that the 
act was in all respects constitutional and ralid, entered judgment in 
denial of plaintiff's application, and he was remanded to custody, and is 
now held under said sentence of the recorder's court. Thereupon said 
petitioner applied for and obtained this writ of certiorari, on petition, 
and which was dilly filed and served for the purpose, as stated, of 
reviewing the adverse judgment in habeas c o r p s  proceedings, and the 
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~yalidity of the sentence under which the petitioner is being detained." 
After a full discussion, citing authorities, this Court said (at  p. 637) : 
"For the reasons stated, we are of opinion that the petitioner is held 
under a valid sentence of a competent court, and the judgment denying 
his application for release must be affirmed." Roebuck v. Trustees, 184 
N. C., 144; Coble v. Comrs., 184 N.  C., 342; S. v. Kelly, 186 N.  C., 
365; Reed v. Engineering Co., 188 N .  C.,  39; Provision Co. v. Daves, 
190 N .  C., 7 ;  Ellis v. Greene, 191 N.  C., 761; Day v. Comrs., ibid., 780. 

"The prohibition is against the establishment of courts inferior to the 
Superior Court by any local, private, or special act or resolution." 
Provision Co. case, supra. -- 

Plaintiff contends, (2)  that the act of 1927, abolishing the recorder's 
court of Haywood County, violates Art. IV,  sec. 30, of the Constitution, 
which reads as follows: "In case the General Assembly shall establish 
other courts inferior to the Supreme Court, the presiding officers and 
clerks thereof shall be elected in such manner as the General Assembly 
may from time to time prescribe, and they shall hold their offices for a 
term not exceeding 8 years." We cannot so hold. 

I n  the famous case of Mia1 v. Ellington, 134 N.  C., p. 131, in  which 
Hoke c. Henderson, 15 N.  C., p. 1, was overruled, it was held: "An 
officer appointed for a definite tlme to a legislative office has no vested 
property therein or contract right thereto of which the Legislature 
cannot deprive him." 

The courts we are now considering are the creatures of the Legisla- 
ture. The creator can establish and abolish. 

The Xial  case, supra, has been approved time and time again, and 
recently in S. v. Jennetfe, 190 N.  C:, p. 96. 

The positions taken by plaintiff are interesting, but untenable from 
the decisions of this Court. The lam is well settled against his conten- 
tions. 

The judgment below is 
Affirmed. 

HATDES CLEJIEST, TRUSTEE, ET AL. V. J. F. HriRRISOS ET AL. 

(Filed 25 May, 1927.) 

Records-Deeds and Conveyances-Index Book-Registration-Mortgages 
-Liens--Priority of Lien-Statutes. 

The requirements of C. S., 3560, as to the indexing of deeds and con- 
veyances by the register of deeds of the proper county, among other 
things, under the proper initial letters of the surname of the grantors, etc.. 
does not extend to instances where these index books have been provided 
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for the register of deeds with further subdivisions of the letters, alpha- 
betically arranged, and where a mortgage has been registered under its 
appropriate letter, as the statute requires, it will not lose its priority of 
lien, because not placed under the alphabetical subdivision of the letter. 

CIVIL ACTIOX, before McElroy, J., at November Term, 1926, of 
ROWAN. 

The judgment containing the findings of fact pertinent lo the contro- 
versy is as follows: "It appearing to the satisfaction of the court that 
the plaintiffs caused a restraining order to be issued against B. A. Fisher, 
trustee, Bank of Rockwell, G. R. Uzzell, and others, to restrain a sale 
of the property described in the pleadings, pursuant to the terms of a 
mortgage trust deed executed by J. F. Harrison and wife, Mamie E. 
Harrison, to B. A. Fisher, trustee, for the Bank of Rockwell, and that 
the sale took place on 13 November, 1926, and that the real estate was 
bid in by G. R. Uzzell at the price of $1,700, and that the sale was left 
open for an increased bid, and that during the time betwem the day of 
sale and time allowed by law for increased bid the plainriffs caused a 
restraining order to be issued against the defmdants, as set out in the 
pleadings. 

"The court finds the following facts, to wit:  
"1. That the register of deeds of Rowan County has in his office an 

alphabetical index to real estate mortgages with a subdivision of each 
letter showing the alphabetical letter next in order to the title letter, 
beginning with 'A' and ending with 'Z,' and that the index was intro- 
duced in evidence, and that the alphabetical index to mortgages men- 
tioned above under the letter 'H' is subdivided as follows: (1) 'Haa' to 
'Hap,' (2) 'Har' to 'Haz,' (3) 'He,' ('4) 'Hi,' (5) 'Ho,' (6)  'Hu' to 'Hy.' 

"2. That on 16 January, 1919, J. F. Harrison and wife, Mamie E. 
Harrison, executed a deed of trust on the real estate in  controversy to 
Hayden Clement, trustee, which mortgage deed of trust was registered 
in Book of Mortgages No. 63, page 153, register's office of Rowan 
County, but this mortgage, or mortgage trust deed, was indexed under 
the subdivision of 'Haa' to 'Hap,' and not under the subdiv~sion of 'Har' 
to 'Haz.' 

''3. That on 20 August, 1923, J. F. Harrison and wife, Mamie E. 
Harrison, executed a mortgage trust deed to B. A. Fisher, trustee, to 
secure the sum of $1,600 due the Bank of Rookwell, and this mortgage 
trust deed is registered in Book of Mortgages No. 85, page 284, in  the 
office of the register of deeds of Rowan County, and is indexed under the 
alphabetical subdivision of 'Har' to 'Haz.' 

"4. The defendants B. A. Fisher, trustee, and the Bank of Rockwell 
caused the real estate described in the mortgage executed by J. F. Har- 
rison and wife to be advertised according to the terms of i;he mortgage, 
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and sold the same at public auction on 13 November, 1926, and that said 
property was bid in by G. R. Uzzell at  the price of $1,700. 

" 5 .  That the real estate described in the mortgage trust deed from 
J. F. Harrison and wife, Mamie E. Harrison, to Hayden Clement, 
trustee, is the same property as described in the mortgage trust deed from 
J. F. Harrison and wife, Mamie E. Harrison, to B. A. Fisher, trustee. 

"The defendants B. A. Fisher, trustee, Bank of Rockwell, and G. R. 
Czzell mored to dismiss and discharge the restraining order issued in 
this case, for the reason that the mortgage trust deed executed by J. F. 
Harrison and wife, Xamie E. Harrison, to Hayden Clement, trustee, 
was not properly indexed, as required by law, and IT-as not under the 
proper alphabetical subdirision of the letter 'H.' The plairftiffs re- 
sisted the motion, and contended that the index does not constitute a 
material part of the registration, and further contended that the mort- 
gage trust deed executed by J. F. Harrison and wife to Hayden Clement, 
trustee, was duly registered and was properly indexed, although it was 
not indesed under the subdivision of 'Har7 to 'Haz,' and contended that 
while it was indexed under the subdivision of 'Haa' to (Hap,' the index 
was sufficient. 

"After hearing the argument, pro and con, the court is of opinion, and 
so finds: 

"That the index of the mortgage from J. F. Harrison and wife to 
Hayden Clement, trustee, under the subdivision of 'Haa' to 'Hap7 is a 
substantial compliance with section 3561, and is a sufficient indexing, 
and that it was not necessary for the mortgage trust deed to Hayden 
Clement, trustee, to be indexed under the subdivision of 'Har' to 'Haz,' 
and that the mortgage was properly indexed, and continues the restrain- 
ing order issued in this case." 

From the foregoing judgment the defendant appealed. 

Clement & C'lement and Hudson & Hudson for plaintiff. 
R. Lee  Wright for defendant. 

BROGDES, J. The question is this: I s  a mortgage or deed of trust, 
which has been duly and proper17 registered and indexed under the 
"appropriate letter of the alphabet," invalid by reason of the failure of 
the register of deeds to index the mortgage under a subdivision or catch- 
head of the "appropriate letter of the alphabet"? Or, to state the propo- 
sition differently, would a mortgage or deed of trust so registered take 
priority over a subsequent mortgage or deed of trust properly indexed 
and registered under the subdivision or ((catch-head" of the appropriate 
letter of the alphabet ? 

I t  appears from the judgment in this case that the register of deeds 
of Rowan County kept in his office an alphabetical index to real estate 
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mortgages. The letter "H" in such index is subdivided as follows: 
"Haa" to "Hap." "Har" to "Haz." "He." "Hi." "Hu" to "Hy." 
As the mortgage in controversy was executed by the defendants J. F. 
Harrison and wife, it was necessary to index and cross-index this instru- 
ment under the "appropriate letter of the alphabet," which, of course, 
was the letter "H." Under the subheads of the index, kept by the 
register of deeds, this mortgage or deed of trust should have been in- 
dexed under the subhead "Har" to "Haz," but as a matter of fact it was 
actually indexed under the subdivision of "IIaa" to "Hap." I f  the 
indexing and cross-indexing of this deed of trust under the wrong sub- 
division is invalid, then the plaintiff has lost his lien securing the pay- 
ment of the sum of $1,350, evidenced by the notes described in the deed 
of trust. 

The indexing of deeds and deeds of trust and mortgages; is an essen- 
tial part of the registration thereof. Ely v. Sorman,  175 S. C., 298; 
Fowle v. Ham,  176 N. C., 12; Mfg. Co. v. Hester, 177 N. C., 609; 
Wilkimon v. Wallace, 192 N .  C., 156. 

Our case presents the question as to what constitutes sufficient index- 
ing and cross-indexing. C. S., 3560 and 3561, contain i;he statutory 
essentials of sufficient indexing and cross-indexing. C. S., 3561, pro- 
vides: "The register of deeds shall provide and keep in his office full 
and complete alphabetical indexes of the names of the parties to all 
liens, grants, deeds, mortgages, bonds, and other instruments of writing 
required or authorized to be registered; such indexes to be kept in well- 
bound books, and shall state in full the names of all the parties, whether 
grantors, grantees, vendors, vendees, obligors, or oblige&, and shall be 
indexed and cross-indexed, within twenty-four hours after registering 
any instrument, so as to show the name of each party under the appro- 
priate letter of the alphabet; and reference shall be made, opposite each 
name, to the page, title, or number of the book in which is registered 
any instrument. A violation of this section shall be a misdemeanor." 
C. S., 3560, apparently contemplates that the index provided by the 
county commissioners shall be one hook, constituting a general index of 
all instruments admitted to registration or required to be registered. 
The only requirement of cross-indexing specified in the statute is that 
such index and cross-index shall "show the name of each party under the 
appropriate letter of the alphabet, and reference shall be made opposite 
each name to the page, title, or number of the book in which is registered 
any instrument." 

The deed of trust in controversy was properly registered in a book 
containing real estate conveyances. I t  was indexed and cross-indexed 
under the letter "1-1," which is the "appropriate letter of the alphabet," 
and the cross-index referred to the page, title, or number of the book 
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in which the instrument had been duly registered. The statute, upon 
its face, apparently does not contemplate the division of the index into 
subheads. This division of the' index into subheads has been installed 
in many counties for the convenience of parties who are compelled to 
examine the public records. Undoubtedly the method of subdividing 
the index is modern and efficient, and relieves the members of the profes- 
sion particularly from a vast amount of unnecessary labor in  passing 
upon titles; but, under the statute, as written, the only requirement is 
that the instrument should be indexed and cross-indexed under the 
"appropriate letter of the alphabet." This has been done. As to 
whether the statute should be amended so as to include "catch-heads" or 
subdivisions of the appropriate letter is not a matter for us to determine. 
I t  ?s our duty to construe the law as it is written. I n  the recent case 
of Bank v. Harrington, decided 27 April, 1927, the Court was evenly 
divided upon the question as to whether a real estate mortgage regis- 
tered in a chattel mortgage book and cross-indexed on a chattel mort- 
gage index was a sufficient registration of the instrument. There is a 
wide and fundamental difference between this case and the Harrinaton " 
case referred to. I n  this case the deed of trust was recorded in the 
proper book. I t  was indexed on the general index for real estate con- 
veyances, and furthermore, i t  was indexed and cross-indexed under the 
appropriate letter of the alphabet. 

We therefore concur with the trial judge, declaring that the instru- 
ment was sufficiently registered and indexed so as to constitute a lien . - 

upon the land. 
Affirmed. 

R.  H. WELCH v. DORA GRICE N E W B E R S  ET AL. 

(Filed 23 February, 1927.) 

APPEAL by defendants from ATunn, J., at September Term, 1926, of 
PASQUOTANK. 

Controversy without action, to determine validity of title to a tract 
of land, submitted on an agreed statement of facts. 

Aydlett & 8impso.n for plaintiff. 
Thos. J .  Markham for defendants. 

PER CURIAM. This is  a controversy without action, to settle the title 
to a tract of land, submitted on an agreed statement of facts, but as the 
facts appearing of record are not sufficiently full to warrant the Court 
in determining the quastion-in that, i t  is not specifically stated 
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whether the West End Land and Improvement Company ever sold any 
lots with reference to the map recorded in  Book 27, at  page 526, upon 
which the word "Park" appears-the cause is remanded to the Superior 
Court of Pasquotank County for further proceedings in  accordance 
with the usual course and practice in such cases. 

Remanded. 

BOARD OF DRAISAGE COMJIISSIOKERS OF PASTEGO R C S  DISTRICT, 
BEAUFORT COUSTY DRAIXAGE DISTRICT NO. 14, 1. J. A. WIL- 
KINSON. 

(Filed 23 February, 1927.) 

APPEAL by defendant from Dan.iels, J., 19 January,'lgPi', BEAUFORT 
Superior Court. Affirmed. 

Tooly & MciZlullan for. plaintiff. 
Small ,  McLean & Rodman for defendant. 

PER CURIAM. From an examination of the record we think the 
statute has been substantially complied with. We see no reason why 
the legislative ratification is not substantially sufficient. Board of Edu-  
cation v. Comrs., 183 N.  C., p. 302; Comfruction. Co. v. Brockenbrough, 
187 N .  C., p. 77; S torm  v. Wrighfsvi l le  Beach, 189 N.  C., at  p. 683. 

We can find no prejudicial or reversible error. The judginent below is 
Affirmed. 

CORNELIA T. JESSUP ET AL. I-. THOMAS S I X O S .  

(Filed 23 February, 1927.) 

APPEAL by defendant from Grady,  J., at August Special Term, 1926, 
of PERQUIMANS. 

Motion by defendant for judgment dismissing the action at  the cost 
of the plaintiffs, in accordance, as he contends, with the opinion of the 
Supreme Court, rendered 19 September, 1923, and duly certified to the 
Superior Court of Perquimans County. From an order denying this 
motion and leaving the cause on the docket for trial, the defendant 
appeals, assigning error. 

McMullan & Leroy and Ehringhaus & Hall  for plaintiff's. 
Whedbee & Whedbee, H. S. Ward ,  S .  C. Bragaw and Thompson & 

Wilson for def endamt. 
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PER C r ~ r a a r .  This case was before us at the Fall Term, 1923, and 
is reported in 186 N. C., 100. The defendant's exception to the refusal 
of the trial court to grant his motion for judgment as of nonsuit was 
duly presented on the original hearing, but was not sustained. Cei- 
tain peremptory instructions were held to be erroneous. Hence, the 
necessary effect of the rulings was to remand the cause for a new trial, 
the appeal being from a judgment rendered on a verdict of the jury, 
and the demurrer to the eridence not being sustained. 

Affirmed. 

Cosn-OR, J., did not sit. 

W. L. BOSWELL, E. L. BOSWELL, FARMERS PEANUT COMPANY, AND 

IT'. S. PRIT'OTT, TRUSTEE, V. R. E. CHAPPELL A N D  H. R. LEARY, 
TRCSTEES. 

(Filed 23 February, 1927.) 

APPEAL by plaintiffs from Nunn, J., at December Term, 1926, of 
CHOWAN. Reversed. 

Action by plaintiffs against defendants to cancel certain notes secured 
by deed of trust to defendant, H. R. Leary, trustee, on the ground that 
they were paid, and to have said trustee to cancel said deed of trust in 
the office of the register of deeds of Chowan County, N. C., for restrain- 
ing order, etc. 

Upon motion of defendants, the court below rendered judgment as in 
case of nonsuit against plaintiffs and they assigned error and appealed 
to the Supreme Court. 

P. W .  McMullan and W .  D. Pruden for plaint i fs .  
Lloyd Gm'14;n and Ehm'nghaus & Hall for d e f e h n t s .  

PER CURIAM. The evidence is to be taken in the light most favorable 
to plaintiffs, and they are entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. 

We think there was sufficient evidence, more than a scintilla, to be 
submitted to the jury as to payment of the notes. As the case goes 
back to be heard before a jury, we will not set out the evidence. 

For the reasons given the judgment is 
Reversed. 
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CATHARISE W. BROWN v. E. F. APDLETT ET AL. 

(Filed 23 February, 1927.) 

APPEAL by plaintiffs from Nunn, J., at September Term, 1926, of 
PASQUOTAXK. 

Civil action to restrain the foreclosure of a deed of trust, i t  being 
alleged by the plaintiffs and denied by the defendants that the notes, 
secured by said deed of trust, have been paid, or that the balance due 
thereon, if any, cannot be ascertained until the controversy between 
P. H. Williams, receiver, and Catharine W. Brown, administratrix, as 
to the ownership of said notes is determined, which said controversy is 
now pending in the Superior Court of Pasquotank County. 

From a judgment dissolving the temporary restraining order issued 
herein, but continuing the same until the matter could be passed upon 
by the Supreme Court, the plaintiffs appeal, assigning error. 

W.  L. Sma.21 and Ehringhaus & Hall for plaintiffs. 
P. H.  Be12 for defendants. 

PER CURIAM. I t  appearing that a serious controversy exists between 
the parties, and that no harm can result from continuing the restrain- 
ing order to the hearing, while a contrary ruling might; work serious 
injury to the plaintiffs, we are of opinion that under authority of 
Wentz v. Land Co., ante, 32, and cases there cited, the restraining 
order should have been continued to the final hearing. 

Error. 

J. B. COLT CO., INC., V. J. W. TARKENTON. 

(Filed 2 March, 1927.) 

APPEAL by plaintiff from Culvert, J., at August Term, 1926, of 
BERTIE. 

Civil action to recover on two promissory notes. Thte execution of 
the notes was admitted, but the defendant set up a connterclaim for 
breach of warranty in the sale of the goods for which the notes were 
given; whereupon issues were submitted to the jury and answered as 
follows : 

"1. I n  what sum, if any, is the defendant indebted to the plaintiff on 
the notes sued on?  Answer: $211.40, with interest on $68.20 from 
1 November, 1923, and with interest on $143.20 from 1 November, 
1924. 



X. (3.1 S P R I N G  TERM, 1927. 833 

"2 .  Did the plaintiff warrant the generator to be automatic in  action 
and of good material and workmanship, as alleged by the defendant? 
Answer : Yes. 

"3. Was there a breach of said warranty as alleged by the defendant? 
Alnswer : Yes. 

"4. I f  so, what damages, if any, is the defendant entitled to recover 
of the plaintiff because of such breach of warranty? Answer: $286.40, 
with interest." 

From a judgment on the verdict in favor of the defendant for $75.00 
and interest, the plaintiff appeals, assigning errors. 

Craig & Pritchetf for plaintiff. 
TT'insfon, Natfhetr3s & Xenney for defendant. 

PER CURIAM. The controrersy on trial narrowed itself to issues of 
fact, which the jurg alone could determine. A careful perusal of the 
record leaves us with the impression that the case has been heard and 
determined substantially in aicord with the principles of law applicable, 
and that the validity of the trial should be sustained. A11 matters in  
dispute have been settled by the verdict, and no action or ruling on the 
part of the trial court has been discovered by us which we apprehend 
should be held for reversible or prejudicial error. 

The exceptions relating to the admission and exclusion of evidence, 
and those to the charge, including exception to the prayer for special 
instruction tendered and refused, must all be resolved in  favor of the 
validity of the tr ial ;  the case presents no new question of law, or one 
not heretofore settled by our decisions; the wrdic t  and judgment will 
be upheld. 

xo error. 

STATE v. RAY HUNT. 

(Filed 2 March, 19'27.) 

APPEAL by defendant from Sinclair, J., a t  March Term, 1926, of LEE. 
Criminal prosecution tried upon an indictment charging the defend- 

ant with manufacturing spirituous liquors in  violation of law. 
From an adverse verdict and judgment of eighteen months on the 

roads the defendant appeals, assigning errors. 

Atforney-General Brummitt and  Assistant Attorney-General hTash 
for the State. 

Hoyle & Hoyle for defendant. 
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PER CURIAM. We are unable to say, from the record as presented, 
that the irregularities in the selection of the juries, grand and petit, of 
which the defendant complains, were such as could not be waived, but 
may now be inroked and brought to the aid of the defendant on his 
motion in  arrest of judgment. 

The defendant was not represented by counsel at  the trial, and his 
appeal is from the court's refusal to arrest the judgment. The irregu- 
larities were not sufficient to 1-itiate the trial. 

Affirmed. 

STATE O F  SORTH CAROLISA o s  RELATIOS OF SORTH CAROLISA CORPORA- 
TION COMMISSIOS. V. HARSETT COCSTY TRUST COMPANY (a C'OR- 
PORATION).  

(Filed 2 March. 1927.) 

APPEAL by B. P. Gentry e f  al. from Cranmer, J., at  November Term, 
1926, of HARKETT. Appeal dismissed. 

Clifford d2 Tozunsend and Charles Ross for appellants. 
-4. A. F. Seazilell and K. R .  Hoyle for appellees. 

PER CCRIAIII. The appellants entered a special appearance and 
moved that as to them the action be disn~issed. The motion was denied, 
and they excepted and appealed. 

The appeal must be dismissed. I t  is fragmentary and premature. 
A11 appeal from an interlocutory order will not ordinarily be enter- 
tained. W a f f s  11. S f a f o n ,  191 N. C., 213; Bradshaw a. Bank,  178 
K. C., 632; Mann 2.. Gibbs, 156 PT. C., 44; Turner v.  Hola'en, 109 PI'. C., 
182; Guilford 1 1 .  Georgia Co., ibid.,  '310. 

Appeal dismissed. 

CLACD GREESE 1'. T'ASS & BROTHEI:. 

(Filed 2 March. 1927.) 

CIVIL ACTIOS, before C a l v ~ r f ,  J., at October Term, 1926, of HERTFORD. 
This was an action for damages for unfair competitioi~. 
The issues and answers of the jury thereto were as follows: 
1. Did the defendants wilfully injure or undertake to destroy or 

injure the business of plaintiff with the purpose or intention of attempt- 
ing to fix the prices of the commodities referred to when t'he competitiol~ 
was removed ? Answer : No. 
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2. I f  so, what actual damages, if any, has plaintiff sustained by 
reason of same? Answer : . . . . . . . . .  .... 

Upon the verdict judgment was entered in favor of'defendants, and 
the plaintiff appealed. 

J .  C. B. Eltringhaus, Bridge?. & Eley aind Craig & Pritchett for 
plaintiff. 

W .  W .  Rogers, W. H.  8. Burgwyn and Stanley Winborne for de- 
f endanfs. 

PER CURIAM. This controversy in its final analysis involves issues of 
fact only. The jury found the facts against the plaintiff upon a fair 
and proper charge by the court. A11 errors assigned by the plaintiff 
have been carefully examined, and upon the whole record we find no 
error of lam warranting a new trial. The judgment is therefore 

Affirmed. 

J. A. PURVIS v. J. W. BEAN. 

(Filed 9 March, 1927.) 

APPEAL by defendant from Cranmer, J., at August Term, 1926, of 
CHATHAM. 

Civil action to recover damages for the alleged seduction of plaintiff's 
minor daughter. 

From a verdict and judgment in favor of plaintiff the defendant ap- 
peals, assigning errors. 

Siler & Barber for plaintiff. 
C.  Y. Cox and Long & Bell for defendant. 

PER CIJRIAM. The controversy on trial narrowed itself to issues of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression that the case was heard and de- 
termined substantially in accord with the principles of law applicable, 
and that the validity of the trial should be sustained. All matters in 
dispute have been settled by the verdict, and no action or ruling on the 
part of the trial court has been discovered by us which we apprehend 
should be held for reversible or prejudicial error. The case presents no 
new question of law, or one not heretofore settled by our decisions. 
Tillofson v. Currin, 176 PI'. C., 479. 

The verdict and judgment will be upheld. 
No error. 
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F. S. ROPSTER G'CTAKO COMPASP, Isc., AXD BLOUNT-IIART'ET CON- 
PANY, Ixc.', v. L. W. WILSON ANL) WIFE, MAGGIE WILSON. 

(Filed 16 March, 1927.) 

APPEAL by plaintiffs from Sinclair, J., at September Term, 1926, of 
PITT. Affirmed. 

Blount (e. James for plaintiffs. 
F .  C.  James & Son for defendants. 

PER CURIAM. This is an action by plaintiffs against defendants. The 
first cause of action is to recover the sum of $975.20 and. interest from 
defendant, L. W. Wilson, on a note executed 18 January, 1922, to 
Blount-Harvey Company, or order, as agent for F. S. Royster Guano 
Company. The indebtedness was alleged to have been contracted in the 
year 1920 for fertilizer. 

The second cause of action is to set aside a deed conveying three 
tracts of land, made by L. W. Wilson, 10 December, 1920, after the 
indebtedness was contracted, to his wife, Maggie Wilson, recorded in 
register of deeds office in Pi t t  County, Book 5-13, p. 368, when heavily 
indebted at the time, same being fraudulent and rojd :is to creditors 
and of no effect against plaintiffs. 

The defendant, L. W. Wilson, in answer (1) Admits the debt; and 
in further answer says (2) that the deed to his wife was made for a 
valuable consideration; that the land was purchased with his wife's 
money and by inadvertence or oversight taken in his name. "And these 
defendants, both of them, most emphatically deny that the said con- 
veyance of 10 December, 1920, mas made to hinder, delay or defeat any 
of the rights of the plaintiffs or to defraud any one, but was made in 
furtherance of promises repeatedly made several years prior thereto to 
convey the lands to the said Maggie Wilson, the same having been pur- 
chased and paid for with funds belonging to her. . . That the 
fact is that in January, 1921, the plaintiffs knew of the conveyance 
to Maggie Wilson on 10 December, 1920, and called it to the attention 
of the defendant L. W. Wilson, and asked him to give a new note and 
have his wife join with him in the execution, and that his wife at that 
time refused to sign any note whatsoever." (3) Pleads the statute of 
limitations: "That more than three years have elapsed since the execu- 
tion and registration of the deed from L. W. Wilson to h4aggie Wilson, 
dated 10 December, 1920, and recorded in Book 8-13, page 368, and 
these defendants both plead the three-year statute of limitations in bar 
of any recovery of this action; that more than three years have elapsed 
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since it came to the actual knowledge of the plaintiffs that the deed of 
10 December, 1920, from L. W. Wilson to Maggie Wilson, recorded in 
Book 8-13, p. 365, has been executed, and these defendants plead the 
three-year statute of limitations in bar of any recovery of this action." 

Since the institution of the action, Maggie Wilson has died, and her 
children made parties. The minors are duly represented by guardian 
ad lifem. 

At the close of plaintiff's evidence the defendants made a motion for 
judgment as in case of nonsuit on the second cause of action, which the 
court below granted. The plaintiffs assigned error and appealed to this 
Court. Plaintiffs introduced the deed from L. W. Wilson to his wife, 
reciting a consideration of $3,000. We think, under all the facts and 
circumstances of this case, the nonsuit was properly granted. See 
Latham v. Latham, 154 N .  C., p. 5 5 .  The judgment below is 

Affirmed. 

BURKE HEAD r. L. H. HEAD. 

(Filed 23 March, 1927.) 

APPEAL by defendant from Daniel, J., WAYNE Superior Court. 
Affirmed. 

D. C. Humphrey for plaintiff. 
Wyatt  E. Blake for defendant. 

PER CURIAM. This is a submission of Eontroversy without action. 
The sole question to be determined: Does Burke Head own said lands in 
fee, subject to the life estate of Lizzie Head therein, or does he own only 
a life estate therein subject to a life estate of Lizzie Head therein? 

The judgment of the court below was as follows: "It is thereupon con- 
sidered and adjudged by the court that Burke Head owns said land in 
fee, subject to the life estate of Lizzie Head." The construction of the 
deed given by the court below we think correct, from the language and 
intention gathered from the entire instrument. 

We think the decision of the court below in accordance with the au- 
thorities in this State. There is no new or novel proposition of law 
involved in the controversy. The judgment of the court below is 

Affirmed. 
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IiELLET BATTS, BY -4. W. CRAWLEY, HIS NEXT FRIFND. V. E. I. DuPOljT DE 
NEMOURS COMPANY AND 4 .  T. FULGHUM. 

(Filed 23 March, 1927.) 

, ~ P P E A L  by plaintiff from Bond, J., at October T e ~ m ,  1926, of WARE. 

Ll lo~r i s  (e. Parkey, Bar f  31. Gatling and 1V. F. Evans , for plainfiff. 
Biggs c f  Brozigljton for I .  E .  DuPont de ,\Temozm Company. 

PER CI-RIAN. The DuPont de Nemours Company filed a petition 
for the removal of this cause from the Superior Court of Wake County 
to the United States District Court for the Eastern District of North 
Carolina for alleged diversity of citizenship, separable controversy, and 
fraudulent joinder of parties. The petition was allowed, and the plain- 
tiff excepted and appealed. We find no error. Judicial Code, ch. 3;  
Rose's Fed. Jurisdiction, ch. 13; R. R. v. 2471ison, 190 IT. S., 326, 47 
Law Ed., 1079; T7an Dyke T .  Ins. Co., 192 11'. C., 2018; Huntley u. 
Rxprcss Co., 191 N .  C., 696; Jolznson v. Lumber Co., 189 N.  C., 81. 

The judgment is 
-4ffirmed. 

STATE v.  B. B. TOJILINSON, JR. 

(Filed 23 March, 1927.) 

APPEAL by defendant from Bond, J., at October Term, 1926, of 
FRANKLIN. 

Criminal prosecution tri'ed upon an indictment charging the defend- 
ant with the felonious seduction of an innocent and virtuous woman, 
under promise of marriage, contrary to the provisions (if the statute, 
C. S., 4339, in such cases provided, and against the peace and dignity 
of the State. 

From an adverse verdict and sentence of twelve months in the State's 
prison, the defendant appeals, assigning errors. 

Attorney:General Brumrnitt and Assistant Attorney-General Nash 
for tlze State. 

Ben T .  Holden and Edward F. Gri f in  for defendant. 

PER CURIAAI. The defendant relies chiefly upon his exception to the 
refusal of the court to grant his motion for judgment as of nonsuit, 
duly made under C. S., 4643, first at the close of the State's evidence 
and renewed at the close of all the evidence. 
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From a careful perusal of the record, viewing the evidence in  its 
most favorable light for the prosecution, the accepted position on. a 
motion of this kind, we are convinced that the case was properly sub- 
mitted to the jury. No benefit would be derived from detailing the 
testimony of the several witnesses, as  the principal question before us 
is whether it is sufficient to carry the case to the jury, and we think i t  is. 

The exceptions relating to the admission and exclusion of evidence 
and those addressed to portions of the charge must all be resolved in 
favor of the validity of the trial. 

The  verdict and judgment will be upheld. 
S o  error. 

IRA BOTKIN, ADMIXISTRATOR OF G .  R .  ROTKIS. V. E. I.  D c P O N T  nE 

S E M O U R S  COXIPAST .4XD IT. H. S O R D A S .  

(Filed 23 March, 1927.) 

~ P P E A L  by plaintiff from Bond,  J., a t  October Term, 1926, of WAKE. 

Xo?.ris &- Parker, Bad A!. Gatling and 11'. F.  Evans for p la in t i f .  
Biggs LC. Broughton for I .  E.  DzrPont de S e m o u r s  Company.  

PER C ~ R I A M .  This case is coi~trolled by the decision in  B a t t s  v. 
D u P o n f  de Xemours  Compnny ,  a n f e ,  838. The judgment removing the 
cause to the United States District Court for the Eastern District of 
North Carolina is 

Affirmed. 

S. 9. WILLIAMS r .  SIJIOS GEDDIE.  

(Filed 30 March, 1927.) 

1 1 ~ ~ ~ 1 4 ~  by plaintiff from J f i d y e f f e ,  J., at  September Term, 1926, of 
CI MBERLASD.  

Independent action to set aside the verdict and judgment rendered in  
a former case between the same parties, the positions of plaintiff and 
defendant being rerersed in the former suit. 

Plaintiff bottoms his present action on the alleged misconduct of the 
defendant i n  trying improperly to influence the jury in  the former 
case. By consent, a jury trial \vas waived, and both sides agreed that  
the cause might be heard and determined by the judge without a jury. 

The judge finds in his ninth finding of facts: "That no fraud was 
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perpetrated on said jury, and no influence brought to bear that in any 
way influenced or was calculated to influence said verdict." 

From a judgment in favor of defendant the plaintiff appeals, assign- 
ing errors. 

J .  C. Little and C.  M.  Walker for plaintiff. 
S .  C. McPhail and Bullard (e. Stringfield for defendant. 

PER CURIAM. A careful perusal of the record, together with the au- 
thorities applicable, coiirinces us that no legal error was committed on 
the hearing which would entitle the plaintiff to a new trial. 

What was said in  Bowman T .  Howard, 182 N.  C., 662, both in  the 
opinion of the Court and also in the dissenting opinion $led therein, 
is in support of his Honor's ruling. 

No error. 

FARMERS BANK AXD TRUST COJIPANT V.  CAPTAIS WILLIAM M. 
MURPHY, W. H. JIALPASS A X D  SAMUEL SSELL, IXTERVESER, DE- 
FENDANTS.  

(Filed 30 March, 1927.) 

APPEAL by Samuel Snell, interrener, from Grady, J., and a jury, at  
Xorember Term, 1926, of PEXDER. SO error. 

Gavin & Bomy,  C. E ,  McCullen and Geo. R. Ward for plaintiff. 
J .  T .  Bland for intervener, Samuel Snell. 

PER CURIAM. This case was here before. See Bank z., Murphy, 189 
N. C., p. 479. 

From a careful examination of the record we can discover no prejudi- 
cial or reversible error. The controversy appears to be one of fact, 
which has been detern~ined by the jury. There is 

No error. 

0. R. SMITH r. IT. G .  FIELDS ET AT,. 

(Filed 6 April, 1997.) 

APPEAL by defendants from Lyon. Emergency- Judge, at  October 
Term, 1926, of ORSKGE. 

Civil action to recover balance alleged to be due the plaintiff under a 
contract for sawing and hauling lumber for the defendants. 
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From a rerdict and judgment in  favor of plaintiff, the defendants 
appeal, assigning errors. 

A. H .  Graham and G a t f i s  & G a f t i s  for plaintiff. 
A. C.  R a y  for defendants. 

PER CURIAX. The defendants i n  limine lodged a motion for a new7 
trial on the ground of newly discovered evidence. I t  is alleged that the 
information, which defendants consider r i t a l  and important to their 
case, came to their attention after the adjournment of the term of court 
at which the case was tried, and after the appeal was docketed here. 
Al len  v. Gooding, 174 N.  C., 271. The showing made in  this respect 
seems to meet the requirements laid down in  Johnson v. R. R., 163 
N. C., p. 453, for the granting of new trials on the ground of newly 
discovered evidence. rpon this ground the cause will be remanded for 
another hearing. 

New trial. 
-. 

JV. H. 1,AWRESCE KC AL. v. FIDELITY BASK, GUARDIAN. 

(Filed 6 April, 1927.) 

APPEAL by plaintiffs from order of Midyet te ,  J., a t  January  Term, 
1927, of DVRHAM. 

Civil action tried upon the following issues: 
"1. Are all of the items charged to George Washington Thomas, 

except checks under date of 6 July,  22 July,  and 12 August, barred by 
the statute of limitations? Answer: No. 

"2. I n  what amount, if any, is the defendant indebted to the plain- 
tiffs? Answer : $1,650.86." 

Upon motion of defendants, the court set aside the verdict, as a mat- 
ter  of law, but without assigning any reason therefor (Smith v. 
Kins fon-Salem,  IS9  S. C., 178; Pozcers v. W i l m i n g t o n ,  177 N. C., 
361)) and from this ruling the plaintiffs appeal, assigning errors. 

N c L e n d o n  & Hedrick for plaintifis. 
R. P. Reade for defendant. 

PER CT'RIAX. The Court being evenly divided in opinion, Brogden, J., 
ilot sitting, the ruling of the lower court is affirmed and stands, accord- 
ing to the uniform practice of appellate courts, as the decision in this 
case, w-ithout becoming a precedent for the future. Raynor  3. L i f e  Ins .  
Po., a n f ~ ,  383. 

,\ffirmed. 
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J. F. MORRIS v. WINSTON-SALEM SPARTMEXT C!OMPANY. 

(Filed 13 April, 1927.) 

APPEAL by defendant from Oglesby, J., a t  November Term, 1926, of 
FORSYTH. 

SwinX', Clement  & H u t c h i n s  for plaintiff .  
EIolton (e. Hol ton ,  J .  E.  S lexandcr  and Lacy -11. B u f l e r  for de fendanf .  

PER CURIAM. For  the purpose of raising money to put  u p  an  apart- 
ment building the defendant i n  1922 put on the market :' per cent pre- 
ferred stock amounting to $100,000, and employed Pope Seals to sell the 
stock. Seals employed Louis Mayhew as a sub-agent. These two sold 
the plaintiff ten shares of the par value of $100 a share, and caused to 
be issued a certificate therefor, the transaction including a bonus of 
fifty shares of common stock. The  plaintiff turned over to the agents 
i n  payment thir ty shares of the common stock of the :Robert E. Lee 
Hotel, each of the par value of $100, and two second mortgage bonds of 
the hotel, each of the ~ a l u e  of $50. By a n  agreement with its secretary 
and treasurer Mayhem gave the defendant his  note for $1,000, but  
plaintiff had no knowledge of the transaction. 

The  object of the action is to compel the payment of dividends on the 
plaintiff's stock. The  defendant resists payment for the alleged reason 
that  the  plaintiff's stock was not paid for i n  money or money's worth 
as required by C. S., 1157. 

After an  examination of the record and the briefs we find no error 
which in our opinion entitles the defendant to a new trial. 

KO error. 

J. \IT. BGRROUGHS AXD E. li. POWE, JR., 1.. 13. V.  UMSTEAL) AND \T'IFE, 
HATTIE FREELAXD UIISTEAD. 

(Filed 13 April, 19l'i.i 

Reference--Trial by Jury-Waiver. 
By not escepting to a compulsory order of reference, and by failing to 

appear before the referee upon due notification of the hearings, a party 
waives his right to assert that the reference was not authorized hy the 
statute, and upon the failure to tender issues for the jury upon the 
findings, the right to a trial by jury is also waived. 

APPEAL by defendants from Clifford, Emergency  Judsre, a t  Septem- 
ber Term, 1926, of DURHAM. Bffirmed. 
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V i c t o r  S. B r y a n t  for plaintifs. 
R. 0. E v e r e t f  for defendants .  

PER CVRIAM. This cause, with others which defendants' attorney 
appeared in, was referred by the judge presiding a t  November Term, 
1925, to B e ~ e r l y  S. Royster, J r .  T h e  order states that  "said causes 
inrolre accounts . . . and it appearing to the court that  said 
causes ought to be referred." The referee was ordered to fix the time 
and place for the hearing, notify counsel, giving a t  least five days notice 
before the hearing, and to find the facts and report to the court said 
filldings and conclusions of law. Defendants had no actual notice of 
the order of reference in this cause, and the only notice mas construe- 
t i re  by reason of the case being on the docket in the Superior Court. 
Defendants a t  the time made no exception. 

The  referee notified defendants' attorney on 1 December, 1925, that  
a hearing would be had on 9 December, 1925. N o  complaint was made 
to the reference when defendants were notified by the referee or excep- 
tions taken, but defendants7 attorney stated in  the letter to the referee, 
dated 3 December, 1925, "I d l  t ry  them at  some later date if you will 
find it agreeable to your con~enience to ha re  the matter heard." The 
referee, in compliance with the request, postponed the hearing. 

On 18 February, 1926, the referee notified the defendants7 attorney 
that he expected to be ill Durham on Thursday and Friday, 25 and 26 
February, 1926, for the purpose of hearing the cases referred to him 
by the judge, and to arrange to be present to look after the ones in 
which he was interested. 

011 19 February, 1926, defendants7 attorney advised the referee that  
he would look after the matter referred to him by the judge on the 
dates mentioned if it  was con~enient .  

The referee had the hearing, defendants7 attorney not appearing, and 
made a report, finding for plaintiffs. The  report of the referee was 
filed about i May, 1926. On 1 June,  1926, defendants for the first 
time filed certain exceptions and demanded a jury trial. 

,It the September Term, 1926, the defendants excepted to the report 
of the referee and moved (1 )  that  the order of 6 November, 1925, be 
stricken out, as there was no authority under the law to order a com- 
pulsory reference; (2 )  i t  did not appear when the referee's report was 
filed and the witness' testimony was not subscribed to as required by the 
statute, (3)  and original order of reference was made without notice and 
demand for a jury trial. These exceptions were all overruled by the 
court below and judgment rendered for plaintiffs. Defendants assigned 
errors and appealed to the Supreme Court. 
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Defendants contend "The sole que,stion presented by this appeal con- 
cerns the right of a judge to make a compulsory reference." 

From the record, we think the assignments of error cannot be sus- 
tained, and the sole question presented, if in the beginning tenable, lost 
by waiver. The  defendants had notice of the reference twice, asked for 
a continuance to a later date, and when notified of that  date did not 
appear, and the referee heard the evidence and made hi!l report of the 
finding of facts and conclusion of law, and thereon rendered judgment 
for plaintiffs. The silence gave consent, and defendants, from the facts 
and circumstances of this case, have waived and are estopped to assert 
the rights now contended for. Driller Co. TI. Worth, 11.7 N.  C., 515; 
Simpson v. Scronce, 152 N .  C., 594; Baker v. Edwards, 176 N .  C., 229; 
Armsfrong c. 'Polakavetz, 191 N.  C., 731;  Jenkins v. Parker, 192 
N. C., 188. 

I n  the present case the defendants tendered no issues on the excep- 
tions filed by them, and if the exceptions had been filed at  the proper 
time, yet this failure to tender issues on the controverted facts was a 
waiver of the right to jury trial. Simpson v. Scronce, supra. 

The judgment below is 
Affirmed. 

BROODEN, J., did not sit, and took no part  in the decision of this case. 

11. L. HATLET v. 11. J. WRENN. 

(Filed 20 April, 1927.) 

APPEAL by plaintiff from Oglesby, J., a t  February Term, 1927, of 
GUILFORD. Affirmed. 

Adams & ddams, Walser & Walser, and 2. I .  Walser for plaintif. 
King, Sapp & King for defendant. 

PER CPRIAM. This is an  action to recover damages for personal 
injury, alleged to hare  been caused by the defendant's negligence. The 
plaintiff was employed by G. G. Russell, who, i t  seems, w2.s a n  independ- 
ent contractor, to paint the defendant's house, and while engaged in  his 
work the laclder on which he was standing slipped, "whipped around the 
post," and the plaintiff fell to the ground and was injured. At  the close 
of his evidence the action was dismissed as in case of nonsuit, and he  
excepted and appealed. I t  is clear, we think, that the judgment should 
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be affirmed. Covington v. Furniture Co., 138 N .  C., 374; Simpson v. 
R. R., 154 N. C., 51 ;  Mercer v. R. R., ibid., 399;  Xace  v .  Xineral  Co., 
169 N.  C., 143;  Silvey v .  R. R., 172 N. C., 110;  Winborne v .  Cooperage 
Co., 178 N.  C., 88. 

Affirmed. 

R.  31. GILLIF: r. J. H. MOORE, ADMIKISTRATOR OF J. 11. GALLAWAT. 
DECE-~SED. 

(Filed 20 April, 19'27.) 

APPEAL by defendant from Oglesby, J., a t  June  Term, 1926, of 
ROCKINGHAM. 

Civil action to recover the balance alleged to be due on an  account 
between the parties, represented by orders signed by J. M. Gallaway, 
deceased. 

From a verdict and judgment i n  favor of plaintiff, the defendant 
appeals, assigning errors. 

Sharp  ct? Crutchfield for plaintif  
Jzinius C.  Brown for defendant. 

PER CURIAM. The controversy on trial narrowed itself principally to 
issues of fact, which the jury alone could determine. 911 matters in 
dispute have been settled by the verdict, and no action or ruling on the 
part of the trial court has been discorered by us which we a p p r e h ~ n d  
should be held for rerersible error. A careful perusal of the entire 
record leaves us with the impression that the case has been tried sub- 
stantially in accord with the principles of law applicable. 

N o  error. 

(Filed 20 April, 1927.) 

CRIMIXAL ACTION, tried before Oglesby, J., at  December Term, 1926, 
of FORSYTH. 

The defendant was tried upon a bill of indictment charging him with 
assault with intent to commit rape. The jury found the defendant 
guilty of assault on a female by a male person over the age of eighteen 
years. 

From judgment of the court sentencing him to work upon the public 
roads for a term of two years, the defendant appealed. 
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Attorney-General Brummif t  and Assistant Attorney-General Xash for 
the State. 

W .  M.  Porter and J .  D. McCall for defendant. 

PER CURIAM. The defendant asserts that the jury rendered a verdict 
that he was not guilty of assault with intent to commit rape, as charged 
in the bill of indictment, "but guilty of simple assault on a female," and 
therefore no punishment could be imposed in  excess of imprisonment for 
thirty days, or a fine of fifty dollars. However, the record discloses that 
the verdict rendered was "guilty of assault on a female by a male person 
over the age of eighteen years." On appeal the record lmports verity, 
and we are not permitted to consider any matter not appearing therein. 
A close scrutiny of the record fails to disclose any error of law, and 
therefore the judgment must stand. 

xo error. 

STATE r. HADLEY HELMS. 

(Filed 27 April, 19'27.) 

APPEAL by defendant from Finley, J., at October Term, 1926, of 
Umox. No error. 

Indictment for seduction. From judgment upon verdict of guilty, 
defendant appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General ATash for 
the State. 

John G. Sikes and Vann  & Milliken for defendant. 

PER CCRIAM. The only assignment of error discussed in the brief 
filed for defendant upon his appeal to this Court is based upon his excep- 
tion to the refusal of his motion that the action be dismissed, for that 
there was no evidence in  support of the testimony of prosecutrix as to at  
least two of the elements of the crime for which he was convicted. C. S., 
4339. Assignments of error based upon other exceptions appearing in 
the record are abandoned. Rule 28. 

We find no error in the refusal of the court to dismiss the action upon 
the contention made by defendant. There was evidence in support of 
the testimony of the prosecutrix as to each of the elemenis of the crime. 
This evidence, together with the testimony of the prosecutrix, was prop- 
erly submitted to the jury. I t  is sufficient to sustain the rerdict, and 
the judgment is affirmed. 

No error. 
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STATE v. ELIJAH HARRIS  AXD JAMES \TALI,. 

(Filed 27 April, 19'27.) 

APPEAL by clefe~idalits from Finlry,  J., and a jury, a t  September 
Term, 1926, of d s s o s .  No error. 

Attorney-Gel~eral firurnmitt and Assistant d ftorney-General Sasl i  for 
f h s  ,Yfafe. 

S o  counsel for defrndanfs. 

PER C T R I A ~ .  The defendants made exceptions and assignments of 
error, but filed no brief. Frorn an  examination of the entire record, we 
can discover no error. Before the argument, defendants filed a written 
motion for a new trial on the ground of newly discovered evidence. I11 

crinliiial cases this Court nerer entertains a motion of this kind. 8. .c. 
Cr i f i n ,  190 N.  C., p. 133, and cases cited. 

There is 
No error. 

STATE v. J. W. HUGHES. 

(Filed 17 April. 1W7.) 

APPEAL by State from Bond, J . ,  at  J anua ry  Term, 1927, of XEW 
HAXOVER. Reversed. 

Afforney-Gencwd U m m m i f f  a n d  As s i s fn~ l f  Afforneys-Grnrral Sash 
and Burgwyn  for fhe State. 

Wright  & Stevens for tiefcndant. 

PER CURIAM. We hare  carefully considered the facts as set forth in 
the special verdict in this case. W e  think the ordinance valid under the 
authority of E ~ p r c s s  Co. 1 . .  Charlotte, 186 N. C., p. 668. 8. z.. Demon,  
189 x. C., p. l i 3 .  3 C. S., 2612 ( a )  (Public Laws 1921, ch. 2, see. 29),  
is the law 11ow in force under which the Express Co. case, supra, was 
decided arid the ordinance in  the present case adopted. The  case of 
S. 1 . .  Joncs, 191 IS. C., p. 371, i~ not in co~iflict. See Thompson I . .  Lum- 
berfon, 182 N. C., p. 260. 

The judgment of the court below is 
Reversed. 
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S T A T E  Y. ARTHUR CAKI'ESTER. 

(Filed 4 May, 1927.) 

APPEAL by defendant from Schenck, J., at  October Term, 1926, of 
GASTOS. N o  error. 

dtforney-General Brummitt and dssistanf Attorney-General Nmh f o ~  
the Stafe. 

E .  R. Tl'arren and George TIr. Wilson for defendanf. 

PER C ~ E I A A I .  The defendant's exceptions must be o~lerruled. The  
fact that  McGinnis may have been a notorious "blind tiger" could not 
have availed the defendant. S.  c. Lane, 166 S. C., 333. There was 
widence that the defendant's admission was voluntary, and for this 
reason the third and fifth exceptions are untenable. The  instruction as 
to the defendant's possession of the liquor is  sustained by 8. v. McAllis- 
f e r ,  187 N. C., 400. T h e  other esceptions are without merit and require 
no discussion. 

S o  error. 

E. R. L U T Z  ET AL. V. COASTAL C O S S T R U C T I O S  C(?JIP.\NT. 

(Filed 15 May, 1927.) 

-\PPEAL by plaintiffs from Barnhill, J.,  at aiugust Term, 1926, of 
C o ~ r a l s r s .  hro error. 

Action to recorer for services rendered and expenses incurred by 
plaintiffs in behalf of defendant with respect to defendant's application 
for a bond which defendant was required to file with the State Highway 
Commission to secure the performance by defendant of its, contract with 
said commission. 

The  issues submitted to the jury were ansWwed as follows: 
1. Did the defendant apply to the National Surety Company, through 

its agent, E .  R. Lutz, for the issuance of a performance bond covering 
the construction of Highway Project  KO. 330, Columbus County, as 
alleged? Answer: Yes (by consent). 

2. I f  so, did the National Surety Company accept said application 
and agree to deliver such bond in  accordance with the agreement be- 
tween the defendant and the plaintiff? Answer: 90. 

3. I f  so, did the defendant fail and refuse to accep; and pay for 
same ? Answer : 

Pouqell (e. Lewis for plaintiffs. 
Lyon & Burns for defendant. 
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PER CURIAM. The jury having answered the second issue "No," 
plaintiffs' assignments of error, based upon exceptions to the refusal 
of the court to submit issues as tendered by plaintiffs, and to the exclu- 
sion of eridence pertinent only to other issues, need not be considered 
on their appeal to this Court. There are no assignments of error with 
respect to the second issue. I n  no erent could plaintiffs recover upon 
the cause of action set out in the complaint without a n  affirmative 
answer to the second issue. The  court properly instructed the jury that  
if they answered the second issue "No," they need not answer the third 
issue. 

There is no error on the record, and the judgment must be affirmed. 
S o  error. 

F. H. CHAJIBERLAIK SOUTHERS DTEISG COJIPAST. 

(Filed 18 May, 1927.) 

1. Instructions-Appeal and Error-Objections and Exceptions-Conten- 
tions. 

The practice of the trial judge in stating the contentions of the partie.: 
rest\ by custom and not by statute, and for alleged error therein the ap- 
pealing party must have excepted a t  the time affording the judge in1 
opportunity for correction. 

2. Appeal and Error--Briefs-Assignments of Error. 

I n  order to comply with Rule 28, regulating appeals to the Supreme 
Court. the briefs should "properly number the sereral rrountlz of excep- 
tion and assignments of wror with reference to the printed pages of 
transcript and cite the authorities relied on classified under such assign- 
ment. 

CIVIL ACTIOX, tried before I'l'alfer E. Moore, J., and a jury, at J anua ry  
Term, 1927, of LINCOLN. 

The issue submitted to the jury was: "Is the defendant indebted to 
the plaintiff, and if so, in what amount 1" 

The jury answered the issue $230, and from judgment up011 the ver- 
dict the defendant appealed. 

A. L. Quickel for plainti f .  
Carroll (e- Carroll for defendanf. 

PER CURIAM. The plaintiff instituted a n  action against the defend- 
ant  to recover the sum of $250 for services or commission in effecting a 
sale of certain machinery belonging to the defendant. The defendant 
denied that plaintiff had been instrumental i n  making said sale, con- 



IS THE SUPREME COURT. 

tending that  the parties were merely negotiating to ascertain if a satis- 
factory agreement could be reached as to the purchase price of the prop- 
erty. The  evidence of vlaintiff tended to establish a definite contract 
of sale and the amount of compensation or commission due for his 
services in  making the sale. The  evidence of the defendant was to the 
contrarv. Thus. a clear-cut issue of fact arose. and it mas the sole and 
exclusive function of the jury to determine the facts. However, the 
defentlant attacks tlie charge of the tr ial  judge upon two grounds. First, 
the failure to properly state the contention of defendmt.  Second, 
erroneous instruction to the jury. The  statute, C. S., 564, does not 
require the judge to state the contentions of parties, but i t  has become 
the fiscd practice to do so. Honever, the record discloses that  the trial 
judge did state the chief contentions of defendant. I f  the contentions 
x e r e  improperly or incorrectly stated, it  was the duty of defendant to 
call attcntion tlicreto a t  the time. 8. c. Sinodis, 189 N. C., 571, and 
cases cited. 

The record further discloscs that  a t  the conclusion of the charge the " 
judge inquired of counsel if there was anything further either party 
desired included in the charge, and that, in response to this inquiry, 
there was no request by the defendant for further instructions, or for 
a more elaborate arraying of its contentions. 

We have esamined the instructions giren the jury and can discover 
no material or  reversible error. Hence the judgment is  affirmed. 

The appellant's brief does not contain, "properly numbered, the sev- 
eral grounds of exception and assignments of error with rererenee to the 
printed pagcs of transcript and the authorities relied on clusified under 
each assignnient," as required by Rule 25. The grouping of exceptions 
and assignments of error do not refer to the pages of the record and do 
not contain the particular language to which the exception is  taken, or 
reference to the page of the record where tlie objectionab'e matter can 
he found. Rawls T .  Lupfo7z, antt>, -125. 

,\ffirmed. 

E. W. EDWAItDS v. I.:. D. EDWARDS. 

(Filed 18 May, 1927.) 

A \ ~ v ~ ~ ~  by plaintiff from Grady,  J., at Sovember Term, 1926, of 
C O L V M B ~ S .  

Civil action for damages, brought by plaintiff against his brother for 
alienating his wife's affections, debauching her, and causing her to leare 
plaintiff's home. 
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From a verdict and judgment i n  favor of defendant, the plaintiff 
appeals, assigning errors. 

Dolzald MacRaclcan for plaintiff. 
Lyon &? Burns  for defendant. 

PER CURIAAI. The controversy on trial narrowed itself to issues of 
fact, which the jury alone could determine. A careful perusal of the 
record leaves us with the impression that the case has been heard and 
determined substantially i n  accord with the principles of law applicable, 
and that  the validity of the trial should be sustained. ,111 matters i n  
dispute h a w  been settled by the verdict, and no action or ruling on the 
part  of the trial court has been discovered by us which we apprehend 
should be held for rerersible error. 

There is a sharp conflict i n  the eridence on the issue of liability, but 
this mas purely a question of fact;  the jury has determined the matter 
against the plaintiff; there is no reversible error appearing on the 
record; the esceptions relating to the admission and exclusion of w i -  
dence, ant1 those to the charge, must all be resolved in favor of the 
ralidity of the tr ial ;  the case presents no new question of lam, or one not 
heretofore settled by our decisions; i t  only calls for the application of 
old principles to new facts. The verdict and judgment must be upheld. 

K O  error. 

P. I). STORY v. J. IT. TRUITT,  TRIDIXG 4s J. W. TRCITT 8: COJIPAXT. AITD 

J. P. TRAKT. 

(Filed 18 May, 1027.) 

Reference-Evidenccdppeal and Error-Trial by Jury-Waiver. 
\\'here there  is  conflictiiig eridence, the report of t he  referee approretl 

and affirmed by the  t r ia l  judge upon sufficient eridence, is not reviewable 
on a lq~eal ,  wlieii a jury t r ia l  has  Ileen wnived by the  contlnct of the  
parties. 

APPEAL by plaintiff from C a l v w f ,  J., at  October Term, 1926, of 
HERTFORD. 

R. C.  Rridger for 
.John E .  T7ann and IT ' .  D. Boone for defendant J .  W .  Trui t t .  

PER C U R I . ~ .  At April Term, 1923, a compulsory reference in  the 
a b o ~ e  entitled action was ordered by the court below, and L. J. Lawrence, 
Esquire, v a s  appointed referee. Th6  record, ~ r h i c h  imports verity, 
shows that no exception was taken by the plaintiff to the reference. 
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The right to a jury trial was waived. Driller (70. v. Worth ,  117 N. C., 
p. 515; Baker v. Edwards, 176 N .  C., 229; Jenkins v. Parkey, 192 N. C., 
188; Burroughs v. Umstead, ante, 842. 

"It is the accepted position with us that the findings of fact by a 
referee, concurred in by the judge, are conclusive when there is compe- 
tent evidence to sustain them." Comrs. v. Abee Bros., 175 N .  C., 701; 
Hardy v. Thornton, 192 N. C., p. 296; Cotton Mills v. Cottcn Y a r n  Co., 
ibid., p. 713. 

Upon a careful perusal of the record, there was competent evidence 
to sustain the findings of fact by the referee. The court below, in its 
judgment, set forth that exceptions of plaintiff were overruled, and 
"hereby confirms and adopts the findings of fact and conclusions of law 
set forth in said report of the referee as fully and in the same manner 
as if herein recited." 

For the reasons given, the judgment of the court below i e  
Affirmed. 

MILLIKEN LAND COMPANY v. J. G .  HORD. 

(Filed 25 May, 1927.) 

APPEAL by defendant from Schenck, J., at August-Sept~mber Term, 
1926, of GUILFORD. NO error. 

Action to recover upon check for $1,000, drawn by defendant and 
payable to order of plaintiff. The bank on which the check was drawn, 
in compliance with instructions of defendant, subsequent to its delivery, 
refused to pay same upon its presentation by plaintiff. Thereupon 
plaintiff commenced this action to recover of defendant, di.awer of the 
check, the amount thereof. 

Issues submitted to the jury, presenting matters upon whi~:h defendant 
relied in defense of plaintiff's recovery, were answered adversely to 
defendant's contentions. 

From judgment upon the verdict, defendant appealed to the Supreme 
Court. 

King, Sapp & King for plaintiff. 
8. J .  Durham for defendant. 

PER CURIAM. I n  his brief filed in this Court, counsel for defendant, 
who appealed from the judgment of the Superior Court, abandoned his 
exceptions Nos. 2, 4, and 5. 

The remaining exceptions upop which assignments of error are based 
have been duly considered. They present no questions of law which 
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require discussion. They cannot be sustained. Issues tendered by de- 
fendant present the question as to whether or not there was a novation 
of the contract between plaintiff and defendant with respect to the sale 
of defendant's land by plaintiff. The jury has found that there was 
such novation, and that neither plaintiff nor defendant is entitled to 
recover damages for breach of the contract as found by the jury. Upon 
these findings, plaintiff is entitled to recover upon the check, drawn by 
defendant and delivered to plaintiff after the sale, in  settlement of the 
amount due in accordance with the terms of the contract. 

The judgment is affirmed. We find 
No error. 

(Filed 25 May, 1927.) 

CIVIL ACTION, tried before B o n d ,  J., and a jury, at January Term, 
1927, of BRUXSWICK. 

By consent of parties, three separate papers, dated respectively 23 
January, 1922, 27 October, 1923, and 15 January, 1925, which had been 
propounded for probate as the last will and testament of Mary E. 
Wilson, were submitted to the jury on an issue of devisavit  eel non.  
The several issues were answered by the jury, who said that the paper- 
writing dated 15 January, 1925, was the last will and testament of the 
deceased, and that the other two papers were not her last will and 
testament. 

Judgment was rendered upon the verdict, and appeal was taken upon 
exceptions noted. 

The appellants are the propounders of the second alleged will, and the 
caveators of the third. 

Robert  W .  Davis for appellants.  
C.  Ed: T a y l o r  for appellees. 

PER CURIAM. The assignments of error set out in  the brief of the 
appellants have been carefully considered. They present no question 
which requires special discussion and no exception which shows reversi- 
ble error. The entire controversy was fairly presented to the jury, and 
the verdict, which is conclusive as to the facts, is amply supported by 
the evidence. 

We find 
No error. 
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J. W. P R U E T T  ET AL. V. T C C K A S E E G E E  A N D  S O U T H E A S T E R S  
R A I L W A Y  COMPASY.  

(Filed 10 June, 1927.) 

APPEAL by defendant from Harzoood, J., at October Term, 1926, of 
Jacxsolv. 

Sutton & Stillzuell for plaintiff. 
Alley & Alley for defenda~nt. 

PER CURIAM. The plaintiffs brought suit to recover damages for 
injury to their property caused by fire alleged to have been negligently 
set out by the defendant in the operation of its train. The one exception 
appearing in the record presents the question whether {he presiding 
judge complied with C. S., 564. The appellant has failed to convince 
us that he did not. We find 

No error. 

J. I. MASON, DOING BUSINESS AS M A S O S  & C O N P A S Y ,  r. T O W S  O F  
A K D R E W S .  

(Filed 10 June, 1927.) 

Appeal and Error--Burden of Proof-Evidence-Questions and Answers. 
The burden is on appellant to show error on appeal, and where he has 

excepted to the exclusion of evidence, he must show its nature, and that 
he has thereby been prejudiced. 

APPEAL by defendant from Harding, J., and a jury, at November 
Term, 1926, of CHEROKEE. N O  error. 

D. H .  Tillett and D. Witherspoon for'p1ainti.f 
Moody & Moody for defendant. 

PER CURIAM. This case was here before on appeal by defendant from 
a judgment in favor of plaintiff and a new trial awarded defendant. 
Mason v. Andrews, 192 N.  C., p. 135. 

On the second trial in the court below, the plaintiff again obtained a 
judgment against the defendant, and the defendant appealed again to 
the Supreme Court. 

Defendant made numerous exceptions and assignments oE error to the 
admission and exclusion of evidence on the trial in the court below, and 
also to the charge of the court. 
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A great many exceptions and assignments of error made by defendant 
do not indicate in  the record v h a t  the ansver of the witnesses would 
hal-e been. 

I n  Rau'ls c. Lupfon, ante ,  430, citing a wealth of autllorities, it is said : 
"There is nothing in  the record to indicate or disclose what the anslvers - 
would have been to the question propoul~ded the witness. W e  cannot 
assume that they n-ould hare  been favorable to plaintiff. The burden 
is on the appellant to show error;  therefore, the record must set forth 
and disclose the materiality and competency of the evidence. The  record 
is  silent. A loug line of unbroken authorities, civil and criminal, 
support the position here taken." 

From a careful ~ e r u s a l  of the record. we do not think the errors com- 
plained of by defendant on the whole material or prejudicial, or such as 
71 ould be rerersible error or entitle defendant to a new trial. 

111 Simpson c. Tobacco Growers, 190 N. C., at  p. 605, it is said:  
"Error xi11 not be presunled on appeal; i t  must be affirmatively estab- 
lished. Apprllant is requircd to show error, and he must make it - 
appear plainly, as the presumption is against him. 117, re ROSS, 182 
S. C., '477." 

The court below tried the case substantially as iilclicated in  the former 
opinion of this Court. I t  x i s  mainly an issue of fact for the jury to 
determine. 

I n  law, we find 
S o  error. 

0. HEXRT MOORE r. G. L. TIDWELL ET AL. 

(Filed 10 June, 1927.) 

Evidence--Rew Trials-Newly Discovered EvidenccAppeal  and Error. 
Under the facts of this case, a motion for a new trial for new1~- d i w w  

ered evidence made in the Supreme Court is allowed, the refusal of the 
motion by the trial judge not being reriewable. 

,%PPEAL by defendants from Schenck, J . ,  at  December Term, 1926, of 
NECI~LENBURQ. 

Civil action in tort to recover damages for an  alleged personal injury, 
tried u@on issues of negligence, liability and damages, resulting in a 
verdict and judgment for the plaintiff, from which the defendants I,. B. 
Cress and J. F. Lowder appeal, assigning errors. 

Carswell & Ervin and John Ill. Robinson for plaintiff. 
Harfsell & Hartsell and Preston Le. Ross for appealing defendants. 
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JENKINS v. LUMBER Co. 

PER CURIAM. The defendants in limine renew their motion, origi- 
nally made in  the Superior Court, for a new tr ial  on the ground of 
newly discovered evidence. I t  is alleged that  additional information, 
which defendants consider vital and important to their cause, has come 
to their attention since the adjournment of the term of court a t  which 
the case was tried, and after the appeal was docketed here. Allen v. 
Gooding, 174 N. C., 271. The showing made by defendants i n  this 
respect seems to meet the requirements laid down in  J o h w o n  v. R. R., 
163 N. C., p. 453, for the granting of new trials on the ground of newly 
discorered evidence. Hence, for this reason, the cause will be remanded 
for another hearing. 

Our  ruling, i t  will be observed, i s  bottomed upon the motion and show- 
ing made here, and not upon the refusal of the tr ial  court to grant  the 
motion on the evidence offered before him, for no appeal lies from such 
refusal, unless based upon a mistaken view of the law. Flowers v. 
Alford, 111 N.  C., 248; Carson v. Dellinger, 90 N. C., 226. 

New trial. 

ED. JENKISS v. BLACKWOOD LUMBER COhlPANT. 

(Filed 10 June, 1927.) 

Negligence-Evidence-Master and Servant-Safe Place to  Work-Eion- 
suit. 

Evidence in this case, Held sufficient to take the case to the jury upon 
the question as to whether the defendant had failed in its duty to furnish, 
in the exercise of ordinary care, its employee a safe place to work, nncl 
defendant's motion to nonsuit was properly denied in the absence of 
evidence tending to show contributory negligence, etc. 

APPEAL by defendant from Stuck, J., a t  February Tel-m, 1927, of 
JACKSON. N o  error. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of defendant. From judgment on the 
verdict, defendant appealed to the Supreme Court. 

Sutton & Sfillwell and Moody & Edwards for plaintiff. 
,411ey & Alley for defendant. 

PER CURIAM. Defendant's only assignment of error on its appeal to 
this Court is based upon its exception to the refusal of the court to allow 
i ts  motion for judgment as of nonsuit a t  the close of the evidence offered 
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by plaintiff. Defendant offered no evidence, but relied upon its conten- 
tion that  there was no evidence from which the jury could find that  
plaintiff was injured by its negligence. 

Plaintiff, an employee of defendant, was required to go upon a bridge, 
108 feet in length and constructed on a grade of about 14 per cent, over 
which there was a "skidway" upon which certain logs had become 
L C  jammed," for the purpose of dislodging the logs. After plaintiff had 
dislodged these logs, some 15 or 16 in  number, they moved down the 
skidway so rapidly that  plaintiff was thrown down among the logs and 
injured. K O  provision was made in  the construction of the bridge for 
plaintiff to escape or get out of the way of the logs when they broke and 
started down the skidway. There was evidence from which the jury 
could find that  defendant had failed to exercise due care to provide a 
reasonably safe place for plaintiff to work, and that  this breach of duty 
was the proximate cause of plaintiff's injuries. The  jury found that  
plaintiff did not by his own negligence contribute to his injury, and that 
he  did not assume the risk, as alleged in the answer. 

The  judgment that  plaintiff recover of defendant his damages as 
assessed by the jury is affirmed. There is 

lu'o error. 

SOLOMOX MALOOF v. FLOYD MOTOR COMPAST. 

(Filed 10 June, 1927.) 

Evidence-Bailment-Fires-Negligence-Burden of Proof. 
Where an automobile is kept in a garage for repair and has been de- 

stroyed by fire, the burden is on the defendant to show that it was not 
negligent to rebut the doctrine of re8 ipsa loquitur, under the decision in 
Beck v. Wilkins, 179 N. C., 231. 

CIVIL A4CTION, before Hurding, J., at  October-November Term, 1926, 
of SWAIY. 

The plaintiff instituted an action against the defendant for damages 
for the loss of his automobile, which was burned while i n  the possession 
of the defendant. There was no evidence as to the origin of the fire 
which injured plaintiff's automobile. 

The  narrative of the occurrence was thus expressed by one of the 
witnesses for the defendant: "The first intimation I heard of the fire, 
I was downstairs i n  the office and heard an  explosion of some kind, a 
noise, and I immediately r an  upstairs arid run  u p  there and found a 
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l\Ia~.oos 2;. MOTOR Co. 

flame in  the room. I don't know what was the cause of the fire. I have 
never been able to ascertain the cause of the fire. I h a w  been trying 
to find out." 

Issues of negligence and damage were subniitted to thc jury, and $300 
was awarded to the plaintiff. 

From judgment upon the verdict, the defendant appealed. 

J .  S. If ood!) and Thuvman Leafh erwood for plain f iff. 
S. 1P. Black and T .  D. Bryson for defendant. 

PER Cr-RIA~I. The  essential facts of the present case arc: the same a s  
appear i n  the case of Beck v.  SlJilkins, 179 N .  0.) 231, and h e  principles 
of law announced in  that  case are decisive of this controiTersy. 

S o  error. 

CASES FILED WITHOUT WRITTEN 0PINIC)NS 

DISPOSITION OF APPEALS FROM SUPREME COURT OF 
NORTH CAROLINA TO THE SUPREME COURT 

OF THE UNITED STATES 

X. A. Inge t i .  Seaboard Air  Line Railway Co. Petition for writ of 
certiorari denied. 

E. J. Angelo et al. v. City of Winston-Salem et al. Affirmed on writ 
of error. 

George L. Wimberley, J r . ,  Admr., 1.. Atlantic Coast Line R. R. 
Reversed on writ of certiorari. 
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HONORABLE ROBERT WATSON WINSTON 

S l a y  i f  p(ease the  Cour t :  I t  is becorning quite customary, 1 obserw, 
to refer to "the old court" as though the term had a definite meaning. 
And in  one sense i t  has. T o  every lawyer the old court signifies the 
court which examined him and granted his  license. Thus  to me, the 
old court is Smith, Ashe, and Ruffin. To most lawyers, howe~er ,  at 
this time the old court is Clark, Walker, Connor, Hoke, and Brown. 
Some day, your Honors-may the day be far  distant-you yoursc l~es  
will have become "the old court." 

Now the court composed of Chief Justice Clark and the Associates 
I h a r e  just called over, u a s  as typical a body as could hare  been 
chosen-taken as a whole, they were the Old North State in epitome. 

geographically the State of Xorth Carolina lies in the Xosth Teni- 
perate Zone, so politically and economically her courts and other agen- 
cies of government lie between the 32d an8 36th degrees of north 
latitude. In nothing is  the good State radical, except i n  conservatism. 

I n  the generalization nhich  I am non- making, I do not refer to the 
individual members of the old court, but to that body as a unit. Fo r  
indiridually only two of its members, I should say, were typical of thc 
State-probably only one. Certainly the Chief Justice, with ideas of 
judicial progress which startled even the sagebush courts of the north- 
west, was not typical of the good Old North Sta te ;  nor was Walker, 
v i t h  the exclusive aroma of the Cape Fea r ;  nor Brown, with a total 
indifference as to whether his decisions pleased or displeased the S c u , s  
and Observer. As concyns the other two Judges, Connor and Hoke, i t  
must be said of the former, there was a judicial tenderness and equi- 
poise, which places him in a class by himself, his sweet-spirited soul 
could not typify the rough hail-fellow-well-met, unconveiltional com- 
monwealth of North Carolina. Hoke, then, with his loud, honest laugh, 
his hearty mays, his assumed air  of Democratic lineage and environ- 
ment, undoubtcdly stood for the unconventional old T a r  Heel State. 
This attempt a t  classification is subject, however, to your Honors' bet- 
ter  judgment and correction. 

Taken as a whole, the old court had all the earmarks of the great 
State they served-courage, honesty, fairness, ~ o i s e ,  and intellect. I n  
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a poem called "Hatteras," the author, Joseph Holden, draws a strong 
picture. Halfway between the poles lies the State of North Carolina. 
The north wind, rushing down from one pole, challenges the south 
wind, mshing up from the other, to mortal combat. The challenge is 
accepted, and they meet; off Hatteras, the Golgotha of the sea, they 
fight. Mountain-high roll the waves, "beckoning the white-winged 
brides of the ocean to watery graves." As with the phy!lical forces of 
North Carolina, described by the poet, so with her social and political. 
Extremes challenge each other to combat; they meet, but neutralize one 
the other. The north wind of radicalism often challenges the south 
wind of conservatism to combat, and they meet on North Carolina soil. 
I t  seems certain that something terrible is going to happen a t  last ;  but, 
when the flurry is over, there stands the Old State serene and smiling 
and firmly fixed to her ancient moorings. 

By  one or two votes only the impeachment of the judges was de- 
feated; by one vote of this Court the scheme to run out Kilgo and the 
Dukes, thereby depriving the State of eighty millions for education 
and charity, was likewise defeated. I t  must be admitted that the 
resultant of all the work done i n  North Carolina is good, the tendency is 
upward, Analyzing the composite picture of the old court, can i t  not be 
said that Clark was the exponent of radicalism? Hoke the exponent of 
democracy, and Walker the adherent of precedent? Undoubtedly of the 
five Connor was the chancery judge, while Brown was the law judge. 
Out of this mixture of radicalism and conservatism, of democracy and 
aristocracy, of equity and jurisprudence, came the old court. And of 
i t  it  must be said that the whole was greater than the sum of its parts. 
For  behind this Court stood nearly three million freemen, and behind 
i t  also stood an  honest record of justice tempered with mercy. Like the 
compensating clock, with a pendulum of steel and mercury, the steel 
pressing downward, the mercury pressing upward, the resultant is 
always the correct time. 

The part George Hubbard Brown played in this judicial drama was 
unique, more so, perhaps, than that of any other actor on the boards. 
From the day North Carolina judges were elected and not appointed, 
Judge Brown filled a place no other judge has ever filled-he was the 
acknowledged exponent of the vested interests of the State. Not only 
did he not cater to the people, he advocated principles they opposed. 
On the bench he  stood for property and property rights as much as for 
the rights of persons. Not only did he do this, but he gloried in the 
fact;  and so long had he stood for equal and exact justice to corporate 
interests, his course--paradoxical as i t  sounds-had become a source 
of strength and not of weakness. I n  party conventions and at  the polls 
the State of North Carolina, with its checks and balances adjusting the 
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rights of persons and the rights of things, looked to George H. Brown 
to represent the latter. For  sixteen years Justice Brown was the judicial 
shock-absorber of the Court, absorbing and short-circuiting wildcat legis- 
lation, as the lightning-rod short-circuits a flash of lightning. 

Within their sphere he considered the people supreme, but no further. 
I n  matters of finance and i n  all other technical matters he felt that the 
people had not sufficient knowledge or information to vote intelligently. 
For  example, on the issue of gold and silver as the basis of monetary 
value, or on the question of freight rates, that is to say, of the cost to a 
railroad to transport commodities per ton per mile, he would prefer an  
opinion of Secretary Mellon or of A. P. Thom, general counsel for the 
united railroads, to that  of the people. Herein lay the difference be- 
tween Brown and Connor-when Connor decided against the people, i t  
put him to bed; when Brown decided against the people, he went his 
way rejoicing. 

Naturally, such a man was not a reformer; yet the reformers admired 
him more than they did one another. I n  truth, if there be one thing 
the average reformer seems to dislike more than another, it is a brother 
reformer. I t  follows, therefore, that Clark, the radical, was closer to 
Brown, the stand-patter, than to Hoke or Connor, the conserratives. 
Of Brown, Clark expected nothing, and was not disappointed; of Hoke 
and Connor, Clark expected much, but often failed to get it. These 
men would not leave a well-beaten judicial highway to tread an  obscure 
mountain trail. A few years ago, when important rights of Chief 
Justice Clark were to be adjudged, Justice Brown wrote the opinion, 
deciding in  favor of the Chief Justice. Though Judge Clark and Judge 
Brown stood a t  the two ends of the political poles-one a disciple of 
LaFollette, the other of Grover Cleveland-they were the best of friends, 
and so were Judge Brown and Josephus Daniels. There may be another 
reason for this kindly feeling for Judge Brown by the reformers, he was 
the most impersonal of men-intellectual, thoroughly detached, and un- 
emotional. H e  never scolded nor fussed; he could sit by and see a man 
make a fool of himself without losing his temper, or he could write an 
opinion cutting u p  some utterly baseless, useless, and absurd case with 
as much gravity and seriousness as though the matter were of real im- 
portance. And yet he had little patience with slipshod methods or with 
mediocrity. We hear of judges who are patient with young and poorly 
prepared lawyers-sitting quietly and listening to nonsense by the 
hour-Brown was not that  kind of a judge. The moment a lawyer wan- 
dered from the issues, he would call him back, often doing this so 
brusquely as to give offense. But  when the opinion came down it was 
apparent that  Justice Brown had been sounding a proper note of 
warning. 
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Judge Montgomery, in an opinion, once said of Justice Brown that 
of all the Superior Court judges, he was the best. I t  is e,asy to under- 
stand why a Supreme Court judge should make this statement; the 
judge of an appellate court likes a case well made up-issues clear-cut, 
evidence admitted or excluded without hesitancy or dodging. That kind 
of a trial judge George H. Brown was. Having no judicial hobby to 
ride, he did not hold court with a brass band. H e  was neither a candi- 
date for Governor nor Senator. I n  fact, of him I should r,ay that none 
surpassed Judge Brown in the performance of his duties a3 a nisi p i s  
judge. I ' have  never known one to surpass him in the elimination of 
extraneous matter, and in discovering the real points of a case. The 
issues culled out by him and put to the jury were sharp and clear-cut, 
like the edges of a diamond. When going from county to county and 
holding court he was simply holding court-not teaching Sunday school 
nor running a chautauqua. 

From boyhood up George H. Brown was a leader. At the school of 
James H. Horner at Oxford, where the lad was a pupil for two years- 
all the schooling he ever had, by the way-no one surpassed the young 
fellow. His nickname shows the position he filled-"Magnus Brown," 
the boys always called him "Great Brown." And great he was. I n  the 
first place, he was physically a man, being well proportioned, closely 
knit together, and the impersonation of power and authority. Some fire 
feet nine inches tall, weighing about one hundred and eighty pounds, 
dignified, serere, silent, courageous, loyal, no flatterer, with only a hand- 
ful of friends, because he cared for no more, one may search the annals 
of the State and not find his match. d remark of Emerson might be 
applied to Justice Brown, so thoroughly inipersonal and detached was 
he. Speaking of Thoreau, and of his individuality and aloofness, Emer- 
son declared that he would as soon think of offering to w ~ l k  down the 
street arm in arm with an elm tree as with Thoreau. As Justice Brown 
sat on that bench, your honors, and asked some searching question, his 
rich deep voice had the note of finality. I n  fact, his voice seemed made 
to ordcr-roice and head fitting together to a nicety. And such a head! 
Every feature ample, nose, mouth and ears large, forehead expansive, 
and a countenance as inscrutable as the Sphinx. His movements were 
slow and judicial, and though well-groomed, he mas thoroughly simple 
and unaffected. Taking him all and all, he might havs sat on the 
English bench with JIansfield, or on the American bench with Xarshnll, 
without loss of dignity or prestige to either. When R u f u  Choate was 
called on to drink to the health of Lemuel Shaw, he responded: "To the 
Chief Justice! We believe he is ugly, we know that he is great." The 
latter part of this toast describes Justice Brown. 
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And no one more looked the par t  than he. Essentially he was tlie 
judge. Speaking few words from the bench, when he did speak it was to 
the point, and generally a vital point. I t  has been said of one of the 
judges of this Court that  when he smiled or nodded an approving bow 
one might be sure he was going to lose his case. Not so with Judge 
Brown. There was no camouflage about h im;  one always knew where to 
find hirn. Not double-faced, what he  professed to be that he was. 
rnlikc tlie man ill the boat, he did not look one way and row another. 
And he was the essence of loyalty. If you were his friend, behind your 
back he was more your friend than to your face. H e  suffered no one to 
speak ill of liis friends or of the principles he stood for. 

S o t  only was Judge Brown a fine specimen of physical manhood, he 
likewise possessed a vigorous and a remarkably clear intellect. H e  did 
not juggle or play tricks with his intellectual processes; he  was not ever- 
lastingly scarc.liing around for some reason to support a false theory. 
For  example, believing that property needs protection as much as per- 
sons, ill suits for personal i n j ~ r i ~ s ,  when the injured party \\-as negli- 
gent, lie opposed mulcting the iniloceilt corporation with damages. While 
on this bench liis opinions were generally short and to the point. T O  
him lan- v a s  quite simple, law was but a rule and a rigid rule at that. 
I f  one follo~vetl tlie rule, h r  should be protected; if lie disobeyed the 
rule, he sllonld suffer. V i t h  judges the emotional often snays the 
reason, and the lax become.; uncertai i~ and variable. Hence, the old 
maxim, ( 'Hard cases arc the quicksands of the lax-:" Judge Brown had 
no trouble of this kind. Like Chief Justice Ruffin, he was a believer i n  
the letter of the lnw. in the law as written. Better an  occasional hard- 
ship through th? courts than that the whole system of jurisprudence 
become a mere game of chailcc. Hence. Judge Brown adhered to the 
letter of the law. With him commercial paper was sacred. Sotes,  bills, 
bonds, these must be paid, and n l iensoe~er  a commercial paper got into 
circulation, having htwi duly negotiated, it was to Judge Brown a 
c-ourier without luggage. almost as sacrcd aud indefeasible as United - -  - 

States currcm2F. So as to real estate. I n  trials of title to land, Justice 
Brown stood by tlie ancicnt landmarks; he Tvas no innovator. 

Courts, in their eagerness to give expression to the mores of the peo- 
ple, to put themselves in line nit11 the best thought of the community, 
often become legislators. Brown nerer did this. With  Bacon, Justice 
Hronn a g r e ~ d  that  the pro~i i lce  of a judge is to declare the law, not to 
make it,  clisccre non f u c , l i ~ ~ .  The new itlea that  judges should not express 
their ovn  views and convictions. but should search around and find out 
the wishes of the best element in society, and give expression to the 
wme, regardless of law, he scouted. Satisfied with jurisprudence as it 
i i  today, he was rlot desirous of overturning it, or of falling back on the 



864 I N  T H E  S U P R E M E  COURT. [I93 

judicial "recall." H i s  aim was to follow in  the footsteps of Ruffin, of 
Gaston, and of Rodman, and to do this without fuss or fea-hers. Hence, 
he wrote no startling opinions. Coke and Blackstone wert. good enough 
for him, his only fear being that he could not equal the masters of 
the law. 

During his two years at  school under the elder Horner, he learned 
how to study, how to train his mind. "Old man Jim," as he loved to 
call his great teacher, taught him to be intensive, not extensive, taught 
him that one must know much and not many things. T o  those two 
years Judge Brown ascribed his success in life. Undoubtedly his accu- 
racy, his correctness, and his directness must be ascribed to this period 
and to this training. Three books of Cssar,  the first book of Livy, and 
a little of Virgil, was about all the Latin Mr. Horner required. But  
what he taught, he taught. About fifty lines a day, four days in the 
week, would be the extent of the week's work. Then on the fifth day, 
Friday, would come the review. Every line that  had been gone over 
during the week would be reviewed on Friday, and every tense, mood 
and construction again inquired about and impressed upon the mind of 
the pupil. Under drilling of this kind, young Brown was put in the 
way of accurate thinking-when he was only sixteen yc3ars old-and 
until the day of his death continued the process. 

There is a French saying that  one should have a conscience even in 
his amusements; that one should not be amused at  anything unworthy 
of laughter. I n  this high standard Justice Brown concurr13d. H i s  sense 
of humor being subtle and selective, buffoonery and coarse jokes he 
abominated. A good story-teller himself, he was interested in such wit 
as had a flavor of the Attic or was natural and spontaneous. 

Having ideas of the kind I am endeavoring to describe, and yet living 
in a pragmatical day-a day when the absolute has given place to the 
relative, perhaps wisely, Justice Brown must be called our Dissenting 
Judge-he was unwilling to bend the law to meet difficult situations or 
to win popular favor. Thus he could never bring his logical mind to 
the point of agreeing that one who is not a party to a contract, though 
interested in  its performance, could sue into the same and recover dam- 
ages for  its breach. Hence, to his way of thinking, there was no legal 
basis for an  action by the citizen of a municipality against a water com- 
pany when the citizen's property had been burned for lack of pressure, 
in violation of the terms of the contract between the town and the water 
company. Cases also involving what is called mental anguish for 
failure to deliver a telegram made no appeal to Justice Brown; they 
were illogical i n  principle and a mere attempt at  arbitration. Lalurenc~ 
c. Telegraph Co., 171 N. C., 240. 
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Therefore, in a suit against a telegraph company for failing to deliver 
a message to a laborer annouricirig the death of a person who, ten years 
before, had employed plaintiff, Judge Brown dissented from the opinion 
awarding damages. H e  was satisfied that  i t  was a fake case. Though 
the plaintiff testified that  "riot being a pallbearer a t  a funeral was griev- 
ous to his very mind and soul," Justice Brown could see no basis for a 
suit. As the learned Justice put it, "the man's agony was of that  kind 
that  can only be assuaged by mental solatium." Along the same line he 
likewise dissented in Horfon v. R. R., 169 N. C., 166. I n  this case, the 
dissent was based on the idea that  the plaintiff assumed the risk of 
in jury  from a defective water-glass. AS the plaintiff was operating the 
engine equipped wit11 a standard water-glass, the dissenting opinion 
reasoned that  the iiljured mari was acquainted with the situation, and 
took employment subject to the same. 

I n  his dissenting opinioris, however, Judge Brown was always fa i r  
and courteous, ascribing no sinister motives to his brethren. I t  is  a 
rare gift i n  a judge to be able to deal with the problems of life imper- 
sonally and dispassionately; to sit apart  and view the game from the 
sidelines. Arid this Judge Brown could do. Being but a cog in the 
judicial machinery for the divine working out of certain governmental 
questions, as such and not otherwise, he functioned. I f ,  however, all 
judges held these immutable views, i t  might be disastrous to a republican 
form of goverriment and destructive of democracy; and yet it will be a 
sad day when the tribe of absolute judges becomes extinct. Without 
them great business enterprises could not coiitiilue to operate. 

Judge Brown's mind being simple and direct, he approached legal 
questions practically and intuitively, in this respect resembling Mar- 
shall, Ruffin, and Pearson. The metaphysical aud philosophical he was 
content to leave to Dean Pound of Harvard and Carter of Osford. The 
philosophers might busy themselves with far-fetched analogies and sub- 
tle distinctions; they might go in search of original sources, but not so 
Judge Brown. Like a skillful musician, intuitively he detected the 
slightest false note in judicial ratiocination. Oftentimes, as I ha re  
looked a t  the head of this mari as he sat on the bench, seen him busy in 
his ponderous way, paring off the irrelevant and redundant, eliminating 
the prelogical and'extraneous, eagcr arid intent i n  the pursuit of truth,  
unmoved by popular clamor, I have said "there is the biggest brain I 
erer saw." 

But George Brown was not only a man physically and mentally, he 
was also a man religiously. The  dignified and esthetical services of the 
Episcopal Church, of which he was an  occasional communicant, struck 
a responsive chord in his equally impersonal nature. 
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One day he and I were discussing the subject of the Hereafter. We 
had spoken of how inaccountable, how inexplicable everything around 
about us seemed. What is the origin of matter-the origin of mind? 
How appalling the immensity of space, the unendingness of time-uni- 
versality, immortality. I ventured to ask if he believed in a Hereafter 
and in God. "I certainly do," he replied. Pursuing the subject, I asked 
him how he reasoned it all out. "I don't reason it out at all," he replied. 
"I sucked it in with my mother's milk." Up in New Yorli State and at 
Clifton Springs, where he went sometimes bchfore he died, there was a 
thorough-going chaplain, a fine old man and one much beloved. Often 
Judge Brown and he would go alone into the lovely chapel annexed and 
the good man would repeat some ancient prayer or read a line or two 
from the Hebrew prophets. So reserved was Judge Brcwn, he sat so 
far  in the rear of his affections, people generally had little knowledge 
of the man. His  feelings he kept to himself. Yet under a roof in this 
city where he lived for many years while a Justice of this Court, the 
youngest child loved him, and many a day the two would go off to John 
Robinson's circus alone. Aye, not alone, your Honors, there was a third 
one along, Rilly, the old family cook, as faithful as she was black. Are 
not the deepest streams those that make least noise? What became of 
Regan's and Gonerill's professions of love for their father. when the old 
man was in need? Was not Cordelia's love for Lear deeper than theirs? 
As with Cordelia, so with Brown-chary of protestations of affections, 
but ample in service of friendship. 

"Unhappy that I am, 
I cannot heave my heart in my mouth. 
I love your majesty according to my bond. 
Sor more nor less." 

There is a loyalty of the lips and another loyalty of the heart, and 
this latter Judge Brown had. Indeed, those who know him best know 
that he reached the height of loyalty, loyalty to loyalty. 

With these sterling virtues Justice Brown would not have been human 
did he not likewise possess faults, but his faults were the habits and 
ways of the generation of men to which he belonged; they touched him- 
self only, not his fellow-man. I n  the discharge of duty he kept himself 
in splendid form, and no man served the people more faithfully or more 
efficiently. The faults he had he never concealed, and lie enjoined it 
upon his biographers that they should describe him as he was, that t h y  
should paint him true to l i f e w a r t s  and all. 

The main facts of Judge Brown's life are few and simple. Though 
he was quite a politician in early life, serving as chairman of the county 
executive committee of Beaufort, at one time running for the nomina- 



N. C.] S P R I N G  TERM, 1927. 867 

tion for Congress, and in 1884 a delegate to the National Convention 
that nominated Grover Cleveland, he soon tired of this sort of life. 
When he once became a judge, he was ever afterwards a judge. He  was 
born and died in Washington, North Carolina, the date of this birth 
being 3 May, 1850, and the date of his death 16 March, 1926. His  
father was Sylvester T.  Brown, lineally descended from Revolutionary 
ancestors of whom Justice Brown was justly proud. Among these were 
Captain George Hubbard and General Thomas Holliday. On his 
mother's side one discovers James Bonner, maternal grandfather, 
founder of the town of Washington, and Richard Bonner, maternal 
great-grandfather, the wealthiest citizen of Beaufort County. From 
him Justice Brown inherited those rare financial gifts by the cultiva- 
tion of which he became perhaps the best authority in the State, except 
among the bankers, on the subject of stocks and like securities. 

Sf ter  two years at school, and at  the age of eighteen, he secured a 
position in  Xew York City as a telegraphic operator. Here in a brief 
time he learned the art  of telegraphy, his quickness of mind making him 
an expert. I t  is interesting to note that Thomas A. Edison occupied a 
desk adjoining young Brown in the telegraph office. After remaining 
in  New York some two or three years, the young fellow returned to 
Wilson, North Carolina, where his parents were then residing; but in 
a short while removed with his parents to his birthplace in Washington. 
H e  now began the study of law under the direction of Chief Justice 
James E .  Shepherd, and in 1872 was duly licensed by this Court in his 
chosen profession. Shortly thereafter he formed a copartnership with 
Fenner B. Satterthwaite. This partnership lasted until the death of 
the senior member, about 1882. At the Washington bar at  that time 
were such imminent lawyers as David Miller Carter, Edward Warren, 
William B. Rodman, Thomas Sparrow, George Sparrow, James E. 
Shepherd, and Charles F. Warren. Among these notable men George H. 
Brown stood deservedly high. His arguments to the jury were ex- 
pressed in simple words, but clearly and forcefully, the usual tricks of 
the speaker and the orator he disdained. As a trial lawyer his strength 
lay "in a retentive memory, a quick mind which immediately detected 
error in the adversary, in a familiarity with the basic rules of evidence, 
and in the diligence with which he prepared his cases. He stated his 
case with precision and based i t  upon some fundamental proposition of 
law, citing few authorities." After the death of Mr. Satterthwaite, 
Judge Brown offered a copartnership to John H. Small, afterwards 
Congressman for many years from the First District. The partnership 
of Brown & Small continued until the year 1889, when Judge Brown 
was elevated to the Superior Court by Governor Scales. Judge Brown 
was then thirty-nine years of age, and after a service of fifteen years on 
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the Superior Court bench, was elected in 1904 an Associate Justice of 
this Court. Here he served for sixteen years, retiring on account of ill 
health in 1920. An acute attack of influenza in 1918 having impaired 
his vitality, he was not content to serve longer, except upon the assur- 
ance that his strength would permit the continuance of the same high 
type of service. After retiring from the bench, he lived quietly at home 
in  Washington, occasionally holding a special term by ;appointment of 
the Governor. During his late days, in fact, during his entire life, he 
was an omniverous reader, reading rapidly. After the duties of the day 
were ended, he would retire to his chamber and read current literature 
until late at  night. He  was a man that dared to be done, and who 
spent much of his time in his library. Among his diversions it may be 
also mentioned that he was fond of a good horse, and in his earlier days 
always kept a fine pair of horses for his stables. He  was likewise fond 
of hunting, and oftentimes on the circuit at the end of lhe week would 
go out with some friend and spend the week-end hunting birds. 

On 17 December, 1874, George H. Brown was married to Laura 
Ellison Lewis, who was the daughter of Henry A. Ellison and Eliza A. 
Tripp. Mrs. Brown is of English and French descent, and her ancestors 
were long associated with the upbuilding and progress of the city of 
Washington and of Beaufort County. They were possessed with pride 
and intelligence, and were influential factors in their community, their 
fine qualities being inherent in their daughter. The married life of 
Justice Brown and Mrs. Brown embraced more than half a century. She 
was a partner in  his early struggles and a potent factor in his successes 
and triumphs. Her courage, wisdom and fidelity 1ightent.d the obstacles 
of his life and pointed the way to progress. I t  is at  her request that I 
now have the honor of presenting to this Court a port]-ait of the dis- 
tinguished judge, whose life and character I have undertaken to portray. 
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REMARKS OF CHIEF JUSTICE STACY. UPON ACCEPTING PORTRAIT 

OF THE LATE ASSOCIATE JUSTICE GEORGE HUBBARD BROWN. 

I N  THE SUPREME COURT ROOM, 12 APRIL, 1927 

On 16 March, 1926, at the call of "the evening bell," Judge George H.  
Brown passed off the stage of action and left, for our keeping, a record 
of high service to his State and a heritage of great worth to his fellow- 
man. 

For sixteen years, as an Associate Justice of this Court, he labored 
incessantly, writing just judgments into the "Book of the Law" of a 
great people. His opinions, invariably concise and to the point, are to 
be found in forty-four volumes of our published Reports, beginning 
with the 137th and ending with the 180th. 

We concur in the estimate of the speaker that he will take prominent 
place among the ablest jurists of the Commonwealth. H e  possessed to 
a marked degree, not only the gift of words, but also the power of 
accurate statement. For the profession he served so long and well, his 
work will stand as his monument. Verily, his clear and forceful expres- 
sions hare already become beacon lights and guideposts for both Bench 
and Bar. 

The Court is pleased to hare this likeness of its former member, 
whose memory we honor today, and i t  has heard with gratification the 
thoughtful and ornate address of Judge Winston. The Marshal will 
cause the portrait to be hung in its appropriate place on the walls of 
this Chamber, and these proceedings will be published in the forthcom- 
ing volume of our Reports. 
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1. 1ctions-Misjoinder-Cams of Sctiort-Insurance-Release-Fraud- 
Pleadings-Demrret1-Stntt~te8.-JVhere the  complaint alleges two 
causes of action, one against a defe~ldant  for ne,qligence in yrosi-  
mately causing the  in jury  in  suit ,  and the  other against a n  indemnity 
company whose policy of insurance covers the  accident, and certain 
of i t s  employees, for  fraudulently obtaining a release from liability 
set up a s  a defense: Hrld ,  though a recovery may not be had against 
the defendants under the second alleged cause of action, they a r e  
necessary ~ a r t i e s  to the same cause of action, and a demurrer for 
misjoinder of parties and causes of action is bad. C'. S., 456, 507, S 3 .  
KilEian v. Hanna,  17. 

2 .  dctions-Daw~nges-Ez'ide?tce-l'cclue of Land9 Bcfore n r ~ d  After a 
Time Fixed.-Where the reasonable market value of lands is relevant 
t o  the  issue a s  to glai11tiff"s damages a t  a certain time, such value 
before and  af ter  that  time, within reason, is  competent. Grcene 1;. 
Bechtel, M. 

3. Sctio~ts-Partics-Stcbject-A~fatter-Den~~~rrer-Pleadi~tgs-.~mertdments 
-Statutes-Se?wance of Action.-An action will not be dismissed 
upon demurrer to the complaint on account of a misjoinder of par- 
ties arid causes of action when the causes of action alleged against 
the several defendants grow out of a common liability, or  the same 
subject of action or transaction connected with the  same subject of 
action. and in 1)roper instances the court  will require the  pleadings 
to he made more definite by amendment. C. S., 537, or  t he  court may 
decide tha t  several causes of action h a r e  been improperly joined and 
allow the pleadings to conform thereto upon such terms a s  a re  just, 
and order the  action to be divided into a s  many actions a s  a re  neces- 
sary  for  the  proper determination of the  controversy C'. S., 516. 
S. v. XcCanless, 200. 

4. Actions - Foreign Corporation8 - Statutes -Doing Business in This 
State-Principal and Agent-Ez;idence.-Evidence t ha t  a nonresident 
defendant corporation engaged in the  business of purchasing in  i t s  
s ta te  of residence lien notes f rom automobile dealers in this S ta t e  
taken by the latter from purchasers of automobiles, i s  not alone 
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sufficient to bring i t  within the intent and meaning of C. S., 1181, 
requiring as  a prerequisite to  doing business here the filing of a COPY 
of its charter, etc. Commercial Trust C'o. v. Gainee, 233. 

5. 9ctio?zs-Pleadings-Several Defeitdants--3-0nsuit as to One.--Where 
the complaint in an action against a town and a p r~va te  corporatioll 
by a fair and reasonable interpretation alleges a separable cause of 
action against each, and a judgment a s  of nonsuit is entered as  to the 
town upon the evidence, under the provisions of C. S., 2831-2960, i t  
does not affect the liability of the town. SpinLs v. Ferebee, Vavol', 
274. 

6. Actions-Controcersies Str bmitted Without Action-Statutes-Interpt e- 
tation.-The requirements of our statute, C. S., 626, must be strictly 
observed to submit a controversy without action to the court for de- 
cision, and where it  does not sufficiently appear, among other things. 
that the control-ersg was real or in good faith, it will be dismissed. 
F i n n e ~ ,  Receiver, v. Corbett, 315. 

7. Actions-Execwtors and rldministrators--Co1~rts-~Ju1isdictio~?~Tra~1s- 
fer  of Causes-Removal of Causes-Motions.-An wtion against one 
who has qualified a s  administrator of the deceased to recover money 
collected upon his policy of life insurance, among other things for 
services rendered the deceased by the  plaintiffs during his life time. 
is an action against the defendant in his capacity of administrator. 
and not against him personally, and shonld be removed on proper 
motion to the court in the county wherein letters testamentary were 
granted. C. S., 465. Montford v. Bimmow 323. 

8. 9ctions-Parties-Bill8 and Notes-Negotiable Itzstrzrmcnts-Holder- 
Endo~scment8-Pleadi?zgs-Demrrrre1~.--Only the holder in due course 
can maintain an action on an unpaid check given by the maker of 
the note, and where it  affirmatively appears from the complaint in 
a n  action by the original payees who have discounted the note a t  the 
plaintiff's bank with the payee's endorsement, that  the check so given 
remained unpaid on account of the insolvency of the bank on which 
it  was drawn, without further allegation that  phintiff had made 
good the check or otherwise had suffered loss, a demurrer thereto 
will be sustained, the right of action being alone to the bank who had 
discounted the note and had received the unpaid (check. Morris 2;. 

Cleve, 389. 

9. Actions - Bills a ) ~ d  Sotes -Parties - Joint Pallees--Demurrer.-It i~ 
necessary for all of the joiut payees of a note to unite as parties 
plaintiff thereon, and where i t  properly appears to the court that they 
have not done so, the maker's demurrer to the action for want of 
proper parties is good. Fishell u. Ecans, 660. 

10. Snme-Limitatiow of Actiona-Statutes-Parties-Ame~tdmetzts-H~te- 
band and Wife.-Where a note is made to the husband and his wife 
a s  joint payees, and the action thereon is  broughl by the husband 
alone, an amendment joining the wife as  a party to  the action ( C .  S., 
547),  after the running of the statute of limitatiol~s is in effect the 
bringing of a new action, which also will be barred. C. S., 446, 511. 
Ibid. 
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11. dctions-Zss1~es-Parties-~4ppeal and  Error.-Where the  defendant 

has  been in possession of plaintiff's lands claiming under a grantor 
who had no title, and who was  not a par ty  to  the action, issues a s  to  
contracts, or agreements made between the plaintiff and the grantor 
of defendant respecting the t i t le that  had not been conveyed, a r e  erro- 
neously submitted to  the  jury. Par ish  2;. Hill, 665. 

12. 4ctto)~s-Tt'ron,gful Death-Segligence-Sfntutes-Co?zditio?t.~ Attnexed 
-Statute of Limitations.-The statntory requirement that  action 
must be brought in a year to  recover damages on account of the  
wrongful killing of another i s  a condition annexed thereto, and need 
not be pleaded a s  a s t a tu t e  of limitation in defense; and wherr there 
i s  n o  evidence tending to  show t h a t  t h r  plaintiff has  performed th i> 
condition, he may not maintain his action. C. S., 160. Hnnie c. Pelf-  
land,  800. 
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AFFIRAIASCE. See Appeal and Error ,  3. 

AFTER-RORS CHILI). See Wills, 9, 10; Parent  and ('llild. 2 

AGESCIES. See Bills and Sotes,  2 :  Co~lsti tutional Law. 1. 

AGREEJIEST.  See Trials,  1 : Bankc and Banking, 4 ;  Judgnientc, 18 

AIDERS A S D  ABETTORS. See Criminal 1,aw.. 11". 

ALIBI. See Homicide, 17. 

ALIMONY. See Hus l~and  ant1 Wife, 1 ; Divorce. 1. 

AJIENDJIESTS. See Actions. 3, 10: Arbitration and Award, 3 ;  High- 
ways, 5 ; Pleadings, 1, 3. 

AJIOUNT I N  CONTROVERSY. See Damages. 3. 

ASNCITIES.  See Judgments, 7. 

ASIJIO TES'I'ANDI. See Wills, 8. 

ASS\VER. See Appeal and Error,  5. 

APPEAL ASD ERROR. See Criminal Law, 1, 2, 5, 11. 15, 16, 2 2 ;  Actions, 11; 
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14, 15, 17, 19 ; Issueu, 1 ; Reference, 1, 3 ; Removal of Causes, 11 ; Emi- 
nent Domain, 4, 5 :  Trials. 1 ;  Tenants in ('ominon, 2 :  Master and 
Servant, 2; Clerks of Court, 2. 

1. Appeal and Error-Criminnl Lazc-Homicide-Corp11.r: Dc1icti.-Upon 
conviction of murder in the first degree, the record on appeal must 
show the corpus delicti. R. v. Ross. 25. 

2. dppeal  and Ei.ror--Znjuttctioi~-Ecideizcc-Ztevie&pon appeal the 
Supreme Court may review the eridence upon which the Superior 
Court judge has acted on the hearing before him, a ~ ~ d  continued the 
restraining order. W e n t x  v. Land Co., 32. 

3. Appeal and Error  - Case - Dismissal-Record Proper-.4 ftirmn nce o f  
Judgm.ent.-Where the record on appeal contains no case settled, the 
appeal may be dismissed, or the Court may affirm the judgment of the 
lower court if no error appears upon esamination of the record 
proper. Springcr z'. Springer,  35. 

4. Appeal clnd Error-Gro?inda for dppecil--1'rials-Diffc~~eitt T1reoi'ies.- 
Where the appellant has tried his case in the Supertor Court on one 
theory, he may not successfully insist on appeal thai, error was com- 
mitted by the lower court upon an entirely different one. Pennell v. 
Brookahit e,  7.3. 

5. Appeal and Errot-L')lr.esponsivc Aifszacrs-Evideizce-.7lotioiz8.-\Vhere 
an answer to a question asked :I witness on cross-esamination is not 
responsive to the question asked, objection must be taken by motion 
to strike out the answer, ant1 an esception to the tiwial thereof, for 
it  to be considered on appeal. Zbid. 

6. Appccrl and Error - Zasucs - 0bjt.ctions and F:oreptioi~s.-TVllere the 
issues submitted by the court to the jury a re  fully determinative of 
the controversy without prejudice to either party, aflording them 
opportunity to  introduce all legal evithwce properly involved in the 
controversy, and a re  sufficient to support a judgment, the app~l lan t  
mi\g not complain that other issues should have bee11 submitted with- 
out being aptly tendered to the court. Greeqze z'. Rmhtc l ,  94. 

7. Appeal and Error-Reference-Evidence--Findings of Fact-Review.- 
When exceptions have been filed to the referee's report and there- 
u p o ~ ~  the judge finds the facts upon such esceptions, such findings are  
not reviewable in the Supreme Court on appeal if thwe is evidence to 
support them. London 2.. Comvs, of Y t r n c e ~ ,  100. 

8. Appeal and Error-Ziasztrance, .Iccident--dfisrepresent%tio?~s.-\Vhere a 
policy of accident insurance has been issued and accepted by the 
insured, nothing else appearing, the insured may not contend on 
appeal that the policy differed materially from the one applied for, 
when such right has not been properly presented upon the trial. Clark 
V.  Ins.  Go., 166. 

9. Appeal and Error-Injunction-Evidence-Conclusicms o f  Pact-Bur- 
den of Proof.-In the Supreme Court, an appeal in injunction is not 
confined to the facts found by the Superior Court judge upon the 
evidence of record, but the burden is  on the appellant to show error 
therefrom. Angelo v. Winston-Salem,  207. 
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10. Appeal nnd Er ro r  - Evidence - 0bjectio)rs and Exceptiortb.-The Su- 

preme Conrt ou appeal will not pass upon the  question of the ailmissi- 
bility of evidence not objected to  on the  trial. S. c. Maragousis, 2-16. 

11. Appeal and  Frrw-Erido~ce-Votio,,s to St r ike  Otit Evtdmce-Ecrcp- 
tion8.-Where a question asked a witness on the  t r ia l  of an  action is 
competent, exception to his answer when incompetent in par t ,  should 
be taken by motion to strike out the pa r t  t ha t  i s  objectionable, and 
a n  appeal then taken to the refusal of the judge to do so. Ltcttrell v. 
Hardin,  266. 

12. Appeal and Error-I~~strrtction.r-Rccord-Presun~ptions.-TVliere upon 
appeal to the  Supreme Court the charge of the  trial  judge does not 
appear of record, i t  is  presumed to have been correctly given. Spinks 
v. FereDee, Mayor, 274. 

13. dppeal  and  Error-Rcrietc,.-Ordinarily the  Supreme Court can only 
review the case upon matters of law or  legal inference. Ibid. 

14. Appcal and  Error-Pnrtctzcm-C'onpicfi>tg Findings-Hez'o'anl Tl'ttho~ct 
Prejudice.-Where a tenant in ctrmmirn of lands pending proceedings 
for  division has  conveyed his interest to a stranger,  11s deed duly 
recorded, and the que5tion is whether the  purchaser took ui thout  
actual or  const ruct i~  e notice of a n  owelty charqe against it, and the 
findings of the  t r ia l  judge a re  conflirting a s  to whether the purchaser 
took with implied notice in the pending proceedings for partition, the 
judgment of the court a s  a matter of law that  the purchaser took 
with notice of the owelty charge will be reversed, withont prejudice 
to the  partieq, t o  apply for  more definite or  ~ ~ e c i f i c  finclings of factr .  
TT'.zlson v. Burruuphs, 318. 

15. Appeal a)ld E'rror-l~zst~tcctio~rs-Reco)d-Presnmptio?ta.-T~~on appeal 
from an  exception to the instructions of the  court, the charge a s  
appears of record will he taken a s  correct when i t  is  not therein set 
out in full. AS'. v. Lee, 381. 

16. dppea l  and  Errot--Time Igreed for Settlement of Casc-Rrtles of 
Court-Ordo- of Co1crt-Certiorari-~lfotiotz8.-JVhere the parties to  
a n  action have agreed, or  t he  judge a t  the i r  request has  allowed a n  
extension of time for service of case and countercase, etc., t ha t  will 
prevent i t s  being docketed in the t ime prescribed by Rule 5, regulat- 
ing the docketinq of appeals, and consequently no case has  been yet 
settled by the trial  judge, appellant's motion in the  Supreme Court 
for  a wri t  of certzwnri will be denied. 1i7aller T. Dudley. 354. 

17. Appeal and  Errola-Di~ision a s  to Opittion41cdgme1zts.-JJ7here the  
Justices of the  Supreme Court arch equally dirided in their  opinions 
on appeal, the  judgment of the  S u p r i o r  Court will be affirmed. Ray- 
nor v. Ins.  Co., 385. 

18. Appeal and Error-Statutcs-IZepeciling Statu te f f -Co~zs t i tu t io)z~~l  Law.- 
The later repeal of a s ta tu te  attacked for i t s  alleged unconstitution- 
ali ty renders unnecessary the detision of the  Supreme Court on the 
facts of this case. TVilsox 2;. Con~rs .  of Guilford. 386. 

19. Appeal and  Error-Pleadings-Evidence-Instiflcient Record - S e w  
Trials.-It appearing in this case on appeal t h a t  taking the  allega- 
tions of the  complaint into consideration with the  indefiniteness of t he  
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record of the trial upon the question of want of authority for the 
callcellation of a mortgage on the books of the register of deeds creat- 
ing a lien upon lands subsequently conveyed, that a di3position of the 
case would be unsatisfactory, a new trial is ordered. Williams v. Cos. 
401. 

20. Sppeal nizd Error-Reference-E~idence-Reviezc-Presumptions.-Tlie 
facts found by the referee upon sufficient legal evidence, approved by 
the trial judge, are not reviewable by the Supreme Court on appeal, 
and where the evidence is not set out in the record, the findings by the 
trial judge are presumed to be sustained by sufficient evidence. Wad- 
ford v. Gillette, 413. 

21. Appeal and Erroj--Pres~rtrbptiojzs-Burdell of Proof-Evidence-Qnes- 
tiovs and A)ls t~.crs-~natcs~e~-cd Questions.-The presumptions are  in 
favor of the correctness of the rulings of law of the Superior Court, 
with the burden upon appellant to show error therein, and upon the 
refusal of the trial judge to admit in evidence answers to questions 
asked of the witness, i t  must be made to appear what the answers of 
the witness would have been so that the Supreme Court may pass 
Upon its relevancy and materiality. Rawls v. L u p t o ~ ,  428. 

22. Appeal and Error-I~~structions-E~~:ceptiolcs-Stat~rtes--Rules of Court. 
Exceptions to the charge of the court must specifically relate to the 
complete portions upon which the appellant bases his ~esceptions, with 
each separately numbered in relation to the distinct principle upon 
which exception is taken, and it  must be made to appear in some 
appropriate and recognized way that  the point is fully presented by 
the exception, or i t  will be ineffectual a s  being a broadside exceptiou. 
C. S., fM3. Ibid. 

23. Appeal and Error-Questions of Law or Legal 1,lferencc-Co)astitz~tional 
Lam-Where the record discloses no error of law or legal inference 
made upon the trial, the Supreme Court on appeal cannot consider 
whether a miscarriage of justice has resulted in the case appealed. 
Const. of North Carolina, Art. IV ,  sec. 8. Ibid. 

24. Appeal aizd Er/.or-Certiorn?*i-i-Wotiona--Recol-d Proper.-It is uni- 
formly required that the statute must be complied with that the 
appellant aptly file a record proper in the case appealed from a s  a 
prerequisite for the Supreme Court to grant his motion for a certiorari 
to bring up the case for review. Rrock v, Ellis. 540. 

25. Appeal and Error-Preszcmptio)zs-Burden of Proof.--Cjn appeal to the 
Supreme Court, the presumption is in favor of the correctness of the 
trial in the Superior Court, with the burden on appellant to show 
error. Carstarphepa u. Carstarphen, 541. 

26. Same-Prejudicial Error.-In order for appellant to be awarded a new 
trial on appeal to the Supreme Court, it must not only be made to 
appear that technical error has been committed in the lower court, but 
that it  was of a character so prejudicial to appellant that a different 
verdict might otherwise reasonably hare been rendered. As to 
whether an estoppel should have been pleaded in this action of eject- 
ment, quaere. Ibid. 

27. Appeal and Error-Judgments-Excusable Xeglect-Findings of Fact.- 
Upon motion of defendant to set aside a judgment for surprise, escus- 
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able neglect, e tc ,  a finding by the Superior Court judge that  the 
movant had not been made a party to the action, upon sufficient evi- 
dence, is binding upon him w h w  he has not excepted or appealed. 
Strickland v. Shearon, 599. 

28. Appeal and Error-EvidenceZnstruction-Sew Trials.-Prejudicial 
evidence erroneously admitted on the trial to the appellant's prejudice, 
recited in the charge as  one of appellee's contentions, and recognized 
in the charge as  having a material bearing upon the result of the 
issue, is reversible error. Credit Corp. v. Boushall, 605. 

29. Appeal and Error-Objections nnd Exceptions-I?zstr~cctiotzs.-IVhere i t  
is contended on appeal that the court erroneously instructed the jury 
upon the evidence of the case, the appealing party must aptly except 
to the instruction or a refusal of a proper prayer therefor, or it will 
not be considered on appeal. S. v. Branch, 621. 

30. Appeal and hlrr@r-Instructions-Harmless Error.-Where, upon the 
trial for a homicide, the defendant is convicted of murder in the 
second degree, an exception to a charge on the issue of murder in the 
first degree is not prejudicial error. Zbid. 

31. Appeal and Error-Supreme Court Equally Divided in, Opiniou-Judg- 
mcnts - Records - Liens-Deeds and C'onveyatrces.-The Supreme 
Court being equally divided on this appeal, Adnms, .I.. not sitting, as  
to whether a mortgage on real estate is sufficiently registered when 
placed in a chattel mortgage book by the register of deeds, who kept 
a separate book for such purpose, the judgment of the Snperior Court 
that  such registration was not sufficient is affirmed. Batfk 1.. Har- 
ringtoa, 625. 

32. -4ppeal and Error-Judgments-Erroneous Judgments.-An appeal or 
certiorari is the procedure to correct a judgment claimed to have been 
erroneously entered. Thomas v. Watkins, 630. 

33. Appeal and E'rror-Znstructions-Record-I'resumptions.-\~l~ere the 
charge of the court to the jury does not appear in the record of the 
case on appeal, the presumption is in favor of its correctness on every 
phase of the law arising under the evidence. Barber v. R.  R.. 691. 

34. Appeal and Error-Objections and Exceptions-Evidence-Broadside 
Exceptions - I n s t r u c t i w  - Issues-Negligence.-Where evidence i.; 
competent to be considered by the jury upon one of the issues properly 
submitted, and not upon another, the appellant must aptly request the 
trial judge to confine it  to the proper issue in order to avail himself 
of his exception on appeal. Zbid. 

35. Appeal and Error-1nstructiot~-Presumptions.-Where the instruc- 
tions of the trial judge to the jury are  not made to appear in the 
record on appeal, they will be presumed to have been correctly given. 
8. u. Johnson, 701. 

36. Appeal a?td Error-Harmless Ewor-Zwtructions-E2jidence.-Where 
the judge in his instructions to the jury correctly refers to evidence, 
but a s  having been testified to by a witness by name, whose name does 
not appear in  the record on appeal, an exception taken for the first 
time in the Supreme Court will not be considered. Zbid. 
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37. Appeal and Error-Objections and Emeptions-Briefs.--Exceptions not 

referred to in the appellant's brief will be deemed to have been aban- 
doned on appeal. Ibid. 

38. Appeal and Error-Rehearing-Judgments-Principai: and Surety.- 
Where i t  is made to appear that  the surety on a bond has not been 
given a judgment against its principal. and it  is  necessary for the 
protection of its legal rights, and upon his exception duly entered the 
Supreme Court on appeal has  inadvertently omitted to  pass on this 
exception, his petition to rehear upon this point will, be granted and 
the proper relief afforded. Loan Asso. v. Davis, 710. 

39. Appeal and Error-Record-Pleadings-Dismissal-Stc~tute-The rule 
requiring that  the pleadings be made a part of the record on appeal is 
mandatory, and the appeal will be dismissed when not complied with. 
and the certificate of the Superior Court clerk that a pleading had 
been lost in his offlce will not avail the appellant vvhen i t  does not 
appear that  a substitution cannot be made under the provisions of the 
law. C. S., 544. Walden u. Cheek, 744. 

40. Appeal and Error-Case-Signatwe of J u d g e J u d g m e n t  Afirmed- 
Record-Courts-Ex Mero Motu.-Where i t  appears from the record 
that  the judge has not signed what appears to be his settlement of the 
case, and no agreed case has been included, and where the appellee 
has not made a motion to afflrm the judgment the court, in the ab- 
sence of error appearing in the record proper, will not be disposed 
ex me-ro motu to exercise i ts  power to do so. WaZler v.  Dudley, 749. 

41. Appeal and Error-"Casew-Settlement of Case-Duty of Appellant- 
Redrafting of C a s e S i g n a t u r e  of Judge.-It is required of the appel- 
lant to redraft the case on appeal when the judge In settling i t  has 
modified his case by adopting portions of the exceptions or counter- 
case of the appellee, etc., and have the judge to sign the case so 
redrafted and incorporate i t  in the record. C. S., 642, 643, 644. Ibid. 

42. Same-Remand-Printing.-This appeal is remanded to the end that 
the appellant may have the "case" on appeal signed by the trial judge 
or do so after making such changes therein a s  will make i t  conform 
to the case a s  tried, the appellant using in this instance the printing 
in the  resent record, if so advised, to  the extent reasonably available. 
Ibid. 

43. Appeal and Error-Negligence-MaZpractice-Physicians and Surgeons 
-Harmless Error.-Where the plaintiff was a patient of the defendant 
physician and sues him for damages for malpractice in performing 
an operation for hernia, basing his right to recover solely on defend- 
ant's negligence in stitching up some of the plaintiff's intestines in 
closing the incision, causing the necessity of a second operation and 
serious and permanent injury, testimony of a witness a s  to the pre- 
cautions to be observed to prevent a recurrence of the hernia given 
him in a n  entirely unrelated operation for hernia on himself, a t  the 
same hospital and by a different surgeon, is erroneously admitted, but 
harmless and without prejudice to the plaintiff, under the facts of this 
case, Ross v. Breniser, 798. 

44. Appeal and Error-Constitutional Law-Matters of Law-Verdict.- 
Under the provisions of our State Constitution, the Supreme Court is 
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confined on appeal to  alleged errors of law or legal inference arising 
in the conduct of the trial in the Superior Court, and it  may not 
otherwise pass upon the verdict of the jury as  to facts proven by the 
evidence. Constitution of 9. C., Art. IV, sec. 8. Robinson c. Zcey, 
805. 

46. Appcnl and Error-Briefs-Assignments of Error.-In order to comply 
with Rule 28, regulating appeals to the Supreme Court, the briefs 
should "properly number the several grounds of exception and assign- 
ments of error with reference to the printed pages of transcript and 
cite the authorities relied on classified under such assignment." 
Chamberlain v. Dyeing Co., 819. 

46. 4ppeal and Error-l3urdci~ of Proof-Et%dence-Questioits and An8wei-8. 
The burden is on appellant to show error on appeal, and where he has 
excepted to the exclusion of evidence, he  must qhow its nature. and 
that he has thereby been prejudiced. Mn8o)t v. At~drews, 854. 

APPEAItANCE BOND. See Bastards, 1. 

APPLICATIONS. See Insurance, 15 ; Officers, 1. 

APPOISTLIEXT. See Courts, 5. 

AI'I'RAISAT,. See Homestead, 1. 

APPROVAL. See Insurance, 8 ; Judgments, 4. 

ARBITRATION AND AWARD. See Receivers, 3 
1. Arbitration and Award - Estoppel-Extraneous Vatters-dctions- 

Frrrud-Architects.-TVllere an architect for the erection of a hotel has 
agreed that his ~ ~ m p e n s a t i o n  shall be paid partly in cash and partly 
in stock of a certain corporation to be formed for a land development 
by the owner, and under the terms of the contract an arbitration has 
been had awarding him so much in cash and so much in stock therein, 
and the defendant sets up the award a s  final, upon the plaintiff's 
allegation of fraud, it may be shown by him that the defendant had 
not conveyed the land to the corporation designated according to his 
agreement, hut to another corporation, and that the shares designated 
in the award were worthless in consequence. Cfreene 2;. Bechtel, 94. 

2 Irhitrcttion and Award-Optional With Either Party-Contracts- Ic- 
tions.--Where a contract provides for arbitration in case of a dispute 
as to compensation between the owner of a building and his architect, 
to be demanded a t  the option of either party, the architect may main- 
tain his action on the contract for services rendered by him there- 
under, when neither party has exercised this right. Ibid. 

3. Rame-Pleadings-Amendn~ents-Objections and Excspticms-Contracts 
-Fraud.-Where the defendant in a n  action upon contract defends 
solely upon the plaintiff's estoppel by a n  award by arbitration therein 
provided for, and without exception the court has allowed the plaintiff' 
to amend by setting up fraud resting by parol in connection with the 
subject, the defendant may not successfuly resist judgment for plain- 
tiff under the amended complaint. Ibid. 

ARCHITECTS. See Arbitration and Award. 1. 
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ARREST' AND BAIL. See Criminal Law, 15. 
1. Arrest and Bail-Partnership-l1fisappropriatio?t of Funds-Accounting 

-Reference.-In matters of partnership one of the parties may not 
recover in an action against the other for misapproprial-ion of partner- 
ship funds until a balance has been struck, or some definite amount 
has been legally ascertained to be due the plaintiff, and where the 
controversy requires a reference to ascertain whether any amount is  
due by the defendant, i t  is reversible error for the trial judge to order 
his arrest, and require a bail bond from him. Pugh v Sewbern, 258. 

2. Arrest and B a i G F a l s e  Arrest-Malice-Iusues-Questi(1118 for Jury.- 
In  order to issue execution against the person of the defendant in a n  
action to recover damages for false arrest, an issue u]?on the fact of 
actual or express malice must have been submitted lo and affirma- 
tively found by the jury. Harris v. Singletary, 583. 

3. A r r ~ s t  and Bail-False Arrest-Ternzination of Criminal Action-Evi- 
dence-Judgment.-It is necessary for the plaintiff in an action to 
recover damages for false arrest,  to show the successful determination 
of the criminal action, and the judgment thereon is properly admitted 
in evidence when confined to the required purpose. Ibid. 

4. drrest  and Bail-False B$.rest-L%Ialice-Evidence-Crimirtnl Law.- 
Where the prosecutor in a criminal action has appealed from an ad- 
verse judgment of a justice of the peace taxing him with costs, and 
has afterwards withdrawn his appeal and paid the cost, it is sufficient 
evidence of malice, etc., to be submitted to the jury. Ibid. 

ASSESSJIENTS. See Banks and Banking, 1 ;  Drainage Distiicts, 1, 5, 6, 9, 
11 ; hIunicipal Corporations, 3. 

ASSETS. See Banks and Banking, 1, 2, 4. 

ASSIGSRIENT. See Debtor and Creditor, 1. 

ASSIGXRIENT OF ERROR. See Appeal and Error, 45. 

ASSUhIPTION. See Deeds and Conveyances, 12; Mortgages, 3. 

ATTACHJIEXT. See Courts, 8 ; Interpleader, 1 
1. Attacilrne~~t-Statutes-SI1eriffs.-Attachment partakes of the nature of 

an esecution before judgment, giving the sheriff an interest in the 
property seized for the protection of all the parties therein interested, 
and giving the defendant the right to replevin by conforinii~g to the 
requirements of the statute. C. S., 807. Saliba v. Mother Agnes, 251. 

9. Same-Preservution of Property-Plaintiff's Use of the Property-ln- 
demnity.--It is the intent of our statutes to preserve property at- 
tached, to the end that its value may not be diminished and subject to 
be sold only under certain statutory provisions; and a n  order of the 
trial judge permitting the plaintiff to repossess and use the property 
under an indemnity bond, pending the litigation, is reversible error. 
C. S., 807, 824, 812. Ibid. 

3. Attachment-Garnishment-Court's Jurisdiction.-Attachment of the 
property of nonresident defendants in this State is  a proceeding quasi 
in  rem, for the purpose of bringing him under the jur~sdiction of the 
State Court for the purpose of determining the controversy in the 
action brought against him, when properly constituted. Mohn v. 
Cressey, 568. 
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ATTORSEY AXD ('LIEKT. See Judgments, 8 ;  Deeds and Conveyailces, 5 ;  
Corporations. 13 ; Criminal Law, 22. 

1. Atfortrey a?ld CZrcnt-Co)ltracts.-After the  termination of scrrices ren- 
dered by an  attorney t o  the  client, a transaction by which the former 
accepts a note from his client in payment for such services is  valid 
and enforceable hy the  attorney. Ellis c. Poindcxter, 565. 

AUTHORITY. See Principal and Agent, 1. 

AUTOMOBILES. See Negligence, 1, 2, 4, 6, 8, 11. 

ATE AND NO VOTE. See Constitutional Law, 11. 

BAIL. See Arrest and Bail. 

BAILJIENT. See Banks and Banking, 5 ;  Evidence, 32. 
1. Ba~lmerrt-Contracts-I~znzcrer.-By special contract between the  bailor 

and bailee, the  liability of the latter may he enlarged to that  of 
insurer,  and he may be held resl~oiisible for  cotton stored by i t  in i t s  
\v:lrehouse a s  bailee, and stolen therefrom. Ltrcy ?.. Itrdenrrlit!~ Co., 
179. 

2. Airmc-ll7areho?ccen~n~l-Tegligencc.-Whew, under a contract of bail- 
inent the bailee receil es  certain hales of cotton and store5 them in his 
w:irehousr, under agreement t o  return the  identical halei  upon return 
of the \varehonse recripts in the inan~ier  provided in the  contract, the 
liability of the bailee is  t ha t  of insurer, and i t  is  liable in tlanmgrs 
n h e n  i t  is  prrvented 11s theft  from performing its  contract, though 
without iiegligei~ce on i t s  11art. Ibid.  

3 Snnte-Stntlctcs-('ottm Tarehnures-State l'rcns?rrc,r.-I7ii(1er the pro- 
vicions of the s ta tu te  to providr improved marketing facilities for 
cotton. C .  S., 4907 t.t seq.. and the rules and rcgnlationc inatle by the 
Sta te  Iba r t l  of Agriculture ill pursuance thereof, 4 C'. S.. 1925 ( I ) ) .  and 
the  w:lrehouse receipts. made negotiable by rtxtute.  r t c ,  X ('. S , 
1 U '  ( l ~ ) ,  the  wareliousema~i's liability to  the S ta t e  af ter  i t  has  paid 
the  bailor for his stolen cotton, or  the one entitled by the proper 
t ranrfer  of t he  certificate, is  not dependent upon the  exercise of clue 
care by the warehonseman, o r  t he  a b e n c e  of negligence 11p itc ein- 
1)loyees or agents, for within the  intent and meaning of the statute 
the  liability of the warehouseman is that  of insurer. I01d 

4. Uni7met1t-Sl'archo~i~semc11-.-lct of Ood-E'rrc.s-It~.~~i~~nt~rc-D~~~i~icge~s.- 
Where a milling company has  received cotton for storage with each 
h ~ k  marked for identification, and thlls nlentioned in  it.: \varehouse 
receipt, ant1 cotton in the  ~vnrrhouie ,  including that  of tlir l~laintiff ,  
has  been destrogt.tl by fire recnlting from lightning or other cause not 
withill the  control of the defendnilt, ant1 the defendant has  collected 
a par t  of the  value of tlie plnintiff's caotton thus destroyed under a 
blanket polic) of fire insurance: Held, a retention of the insurance 
inoney i:, a wrongful conrers io i~  of the plaintiff's [)ropcrty, and he may 
recover the  amount thereof unaffected by the  fac t  that  the  defendant 
had substituted the  bales destroyed with cotton of the  same grade, 
and t h a t  the price of cotton had declined from the  market ra lue  a t  
t he  time of the fire. Edtvurds v. P o u w  Co.. 750. 

5. Anmc-Sctio~ts-f'Otfo?z.-One who stores cotton u ~ ~ o n  a consideration 
in the warehouse of another, which the  warehouseman has  insl~retl, 
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and the cotton has been destroyed by the act of God and not througll 
any negligence on the part of the latter, the one who stored the cottoll 
acquires rights under the policy of insurance against the warehouse- 
man. and he may recover against the warehouseman the amount paid 
him by the insurance company. Ibid. 

6. Same-Liability of Warel~ouseman as Insurer-Policies-Contracts.- 
Where a cotton storage warehouse contract identifies the particular 
bales stored with it ,  and by its contract agrees to delivw them subject 
to storage charges : Held, by interpretation of the contract the ware- 
houseman was obligated to return the identical cott'm and not an 
equal number of bales of the same quality, and where the cotton has 
k e n  destroyed by the act of God, etc., or a cause beyond the ware- 
houseman's control, the plaintiff in his action for conversion may 
recover the market ralue of his cotton, defendant hnving spun the 
cotton, and the question of substitution by other cotton that the cotton 
was fungible has no application. Ibid. 

7. Snmc-Ecidettee-Qziestions far  Jurl/.-Where the evidence is conflict- 
ing a s  to whether the plaintiff in his action of conversion had agreed 
to accept cotton of the same quality, etc., as  that destroyed when in 
storage in defendant's warehouse by fire set out by lightning, etc., 
instead of the identical bales agreed upon in the warehouse contract, 
an issue arises thereby for the jury to determine. Ibid. 

BANKS AXD IIASIiISG. See Rills and Sotes, 2, 4 ;  States, 1 ;  Debtor and 
Creditor, 2. 

1. Banks and Batikirtg-Receiz'ers-Asse8.sment of Stockholders-Assets- 
Liabilities.-The shareholders in an insolvent bank in the hands of a 
receiver may not be assessed by their additional liability to  the par 
value of their shares until the valuepf the bank's assers in proportion 
to its debts has been ascertained. Corporntion Commission v. Bank, 
113. 

? ~~nie-O~ccrs-Misrnanagement-.4ssets.--The right of action by the 
bank. and by its receiver, in case of insolvency for loss or depreciation 
of the bank's assets, due to their willful or negligent failure to per 
form their official duties, is one enforceable for  the benefit of the bank 
as  well as  for its creditors, and where the receiver has sued the share- 
holders of its stock for their additional or personerl liability, the 
defendants setting up this defense a s  an ,asset of the bank, a re  
entitled to hare  the officers' or directors' liability determined before 
the amount of their liability by assessment may be fixed. C. S., 237, 
239, 240. 3 C. S., 219 ( a ) .  Ibid. 

3. Same-Frarcd-AWisreprese~?tation i n  Sale of Shares.-C'pon the issue 
raised in an action by the receiver of a n  insolvent bank to enforce 
individual or personal liability of its shareholders : Held, the defense 
that his subscription was obtained by the fraudulent representations 
of an officer of the bank as  to  its solvency, is controlled by Chamber- 
lain v. Trogden, 148 N. C., 139. Ibid. 

4. Rnnkn and Banking-Depositors-Debtor and Credit9r-Receivers- 
iissets-Agreements-Trusts-Priority of Payment.-Where money is 
deposited in a bank, without agreement with the bank. that  it  was to 
be held for a specified purpose or segregated from itig other deposits 
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therefor, the deposit is a general one and becomes a part of the bank's 
assets, subject to checks of its other depositors, and not a naked bail- 
ment requiring that  it  be kept intact a s  a trust for a certain desig- 
nated me, and a s  a general deposit, i t  is not entitled to priority of 
payment over the other like creditors of the bank in the hands of a 
receiver. Corporation Commission v. Trust Co., 696. 

5. Same - Trusts - Bailment-Title-Primity of Payment.-Where, by 
agreement with its depositor, a bank receives a deposit to be applied 
only to a debt of the depositor to another, a naked bailment arises 
as a matter of law, and the bank does not acquire title, and is liable 
for its misapplication to the payment of the checks of other general 
depositors out of its assets, which liability passes to its receiver in 
insolvency, creating a preference. Ibid. 

6. Sam.e-Tr~tstee's Breach of Trust-Following Trust Property-Innocent 
Purchaser or Transferee.-Where a bank has converted money upon 
special deposit with i t  a s  a trust fund by commingling i t  with its 
assets and paying it out upon the checks of i ts  general depositors, and 
has since become insolvent and in a receiver's hands, the special 
depositor may claim a preference of payment out of the funds in his 
hands under the equitable principle that  a trust fund, when converted 
to other purposes, may be followed unless transferred to a hona fide 
purchaser or assignee for value, without notice. Ibid. 

7. Same-Evidence-Questions for Jury-New Trials.-Where suit is 
brought to subject the assets of a bank in a receiver's hands to the 
payment of a special deposit as  a preference over other deposits, or 
the claims of its general creditors, and the evidence is conflicting as  to 
whether a trust fund had been created by the agreement of the parties, 
the question is one for the jury, and an instruction in effect directing 
a verdict upon the evidence is reversible error upon which a new trial 
will be granted. Ibid. 

8. Bonks and Banking-Bills and Notes-Negotiable Instruments-Deposi- 
tors-Debtor and C r e d i t o r - O f f s e t - C o r p o r a t i o n s - I ? a s o l v e n c ~  
the directors of a corporation, in their endeavor to prevent its insol- 
vency, make a cash payment on the matured corporation note given to 
the bank, and give their individual note for the balance, the bank 
retaining the old note a s  collateral, upon the corporation's becoming 
insolvent and in a receiver's hands, under the relationship of debtor 
and creditor, the bank has a right in equity to offset the indebtedness 
on the note of the corporation deposited therein, though the note given 
by the directors may not have become due at  the time. Trust Co.  v. 
Spencer, 745. 

9. Banks and Banking-Double Liability-Transfer of Shares of Stock- 
Registration-Notice.-Depositors and creditors have a right to look 
to those whose names appear on the books of the bank as  having stock 
therein for the amount of the statutory liability, 3 C. S., 219 ( a ) ,  and 
a person having stock issued to him in his own name, and i t  so 
appears upon the books, cannot escape such liability on the ground 
that in fact he held said stock as trustee for an undisclosed cestui 
que trust, and that the officers of the bank knew of the trusteeship, 
since notice to the officers of the bank is not notice to  the depositors 
and creditors thereof. Trust Co. v. Jenkins, 761. 



INDEX. 

BANKS AND BASKING-Continued. 
10. Aarnc-Sliares of Stock-Vendor and Purchaser-Sales-~Votice.-It is 

required of a person selling shares of stock of a bai~k,  to  escape 
personal liability under the provisions of 3 C. S., 219 ( d ) ,  to surrender 
the lmssession of the shares to be transferred to the proper officials of 
the bank in order that  they may be properly transferred on the books 
to the purchaser. Ibid. 

11. Ramc-Prit~cipal and Age)tt.-Where the laws under mhirh a corpora- 
tion transfers its shares of stock requires that the transfer from 
seller to the purchaser be in person by the seller, or authorized in 
writing, the purchaser a s  agent for the seller in this respect must 
conform to this requirement. Ibid. 

12. Same-Leacing the Certificates with tke Bank for  Purpose:? of Tt'n?tsfer. 
I n  order to require of the proper officers of the bank to transfer its 
shares from one appearing upon its books as  a n  owner to the pur- 
chaser, the one having authority to do so must meet every reasonable 
requirement of the bank, and his failure to  leave with its officers the 
shares in question for them to make the transfer requested \vjll not 
relieve the one whose name appears on the books as  the owner from 
personal liability provided by statute. Ibid. 

BANKRUPTCY. See Usury', 1. 

BASTARDS. 
1. Bastards-Principal and S~irefy-Appcaranct' Bond-Appeal and Error. 

The surety on the appearance bond of the defendant in bastardy pro- 
ceedings appealed from a justice of the peace to the county court and 
there remanded for want of jurisdiction, mag insist u11on the exact 
terms of his bond ; and where the defendant has been legxlly convicted 
and has served his term as  the law provides on failing to pay the 
allowance made to the prosecutrix, costs, etc., the provisions in the 
apllearance bond as  to the surety's liability has been discharged. 
C. S., 267, 270; 3 C. S., 273. S. v. Cavncgie, 467. 

BENEFICIARY. See Insurance, 2. 

BESEFITS. See Drainage Districts, 9 :  Municipal Corporations 1. 

BETTERJIESTS. See Deeds and Converances, 16. 

BIDS. See Sales, 1. 

BILLS ASD SOTES. See Evidence, 9 ;  Actions. 6, 9 ;  Contracts, 8 ;  Sales, 5 ;  
Banks and Banking, 8. 

1. Billn n)!d Sot~s-Scgofinble Ztrstrt~ments-.lctio,tx-Pa)'fies-Statutes. 

The holder of a negotiable instrunlent in due courqe for value may 
maintain an action tliereon in his own name as  the real party in 
interest, and a payment to him is a discharge of the inst"u~nent, C. S., 
3032; but when the holder in due course by endorsement is a bank, 
and has received it  only for collection, action on the inslrument must 
be brought by the endorser. C. S., 446, 3017, 3018. B o ~ k  u. Rocha- 
mora, 1. 

2. San~c-Banks and Banking-Agencies for  Collection-I'riwipal and 
Agent.-Where a bank receives a negotiable bill of eschrmge from its 
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depositor, and the  instrument is  endorsed to  the  bank, a s  in due 
course, the  presumption raised by the  s t a tu t e  i s  t h a t  tlie bank, among 
other things, was  a purchaser for value, and a prima facie case i s  
thereby raised sufficient t o  take  the case to  t h e  jury, with the  burden 
of the  issue remaining with the bank, the  plaintiff i n  the  action. Ibid. 

3. Sam-Evidence-Questions fo r  Jury.-Evidence that  the plaintiff bank 
received from its depositor a bill of exchange endorsed to i t ,  under 
the  custom of taking sucll instruments with the right to receive the  
depositor's check in tlie event of nonpayment, and without any  knowl- 
edge of o r  inquiry into the  financial responsibility of the payor, i s  
sufficient evidence to  take  tlie case to  the jury upon the  question a s  
to whether the  hank accepted the inutrument for collection only. 
Ibid. 

4. Bills a n d  Kotes - Xegotitr blc Itsxtruments - Banks and  Banking - Re- 
nncwl Totes - Duress -- Prnztd - Evidence.-Evidence tha t  a bank 
agreed to give a n  extension of t ime by a renewal iiote i t  held against 
the plaintiff upon the condition that  he would endorse another note 
i t  held from a different maker, and threatened to  immediately sue 
upon the  past due note of the  clefendant, i s  only of a lawful ac t  on 
the  par t  of the  bank, and is  not sufficient of duress or f raud in the 
procurement of the  defendant's endorsement of the note to the other 
payee to avoid the  defendant's liability thereon a s  an  endorser. Bank 
v. Nmitlt, 141. 

5. Rame-Consideration-Where the  bank has  the  right t o  sue  i t s  payee 
ul1o11 a past  due  paper, i t s  par01 agreement to  extend the  t ime of 
payment by a renewal note i s  without consideration and u~ienforce- 
able. Ib id  

6.  Bills and Totes-Segotiahle Instruments-Extension 07 Time-Con- 
tracts-Consideration.-The t ime of payment of a negotiable instru- 
ment may be extended by a proper agreement between the parties 
upon a va111able consideration for a definite period of time. McIntutfP 
v. Onhagan, 147. 

7. Bills nnd Kotes-Yegotiable Illstruments-Renewal-Z'nyment-Fmud 
- Verdict -Endorsement - Duc Conrse.-Two notes given by the 
maker with cndorsements thereon were acquired for value and before 
maturity hy plaintiff bank, which accepted the  note i11 suit  in their  
places in a sum to cover tlie entire amount. The defense interposed 
was  t h a t  plaintiff bank with notice of t he  f raud practiced in the  
original note conspired to release the parties thereon bound by taking 
the  note in suit  directly to itself with threats  to hring suit  upon the 
original two notes which the  defendant could not withstand. Upon the 
verdict establishing t h a t  there was  no f raud practiced in the  pro- 
curement of the original two notes : Held, the  plaintiff bank was  a 
holder in due course and could maintain i t s  action whether the  note i t  
had obtained was  given either i11 renewal or  in payment of the  notes 
i t  replaced. Bank v. Wilson, 151. 

8. Rills and Sotes-Scgotiable I?~strttments-Payme1 t-Endorsemen t- 
Holder in Dztc Course - Actions -Par t ies  - Pleadings-Demurrer.- 
Where there a re  allegations and evidence tha t  a n  attorney a t  law 
lends his money and secures the  note given therefor by a mortgage 
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on the maker's lands, and after maturity the plaintiff becomes the 
holder in due course for value by endorsement from the (original payee, 
and the maker has paid the note to the original payee and the papers 
have been canceled of record, and after personal notice, the plaintiff 
has collected certain payments from the payee of the note and cred- 
ited them upon his other obligations to the plaintiff: Held, sufficient 
to raise the issue of election by the plaintiff to  proceed against the 
original payee of the note, or the maker of the note and mortgage. 
Darden v. Balcer, 386. 

0. Bills and Notes-Segotiable Instruments-Contracts, Written-Euidence 
-Parot Evidence-Notice-Equities.-A bank discounti!ig a note with 
notice that  the payee has on hand merchandise of the maker which 
was to be sold for the payment of the note, takes the note subject to 
this particular mode of payment, and parol evidence of this agree- 
ment in the holder's action thereon against the maklar is not con- 
trary to the rule of evidence, that  a written instrument may not be 
varied, altered or contradicted by parol. Bank v. lYir~slow, 470. 

10. Same-Knowledge.-The holder of a negotiable instrument by endorse- 
ment, knowledge of the maker's equities against the payee as to 
the particular method of payment, and who has thus purchased the 
paper, takes subject to  the equities esistiug between the original par- 
ties. Ibid. 

11. San~e-"Set-0fl."-Where the holder of a negotiable ii~e~trurnent given 
by the maker containing the words "without off-set," takes with 
knowledge that it  is to be paid out of the proceeds of sale of the 
maker's property in the hands of the payee, and thus subject to the 
equities of the maker, the words "without off-set" Laken in their 
proper significance, does not relieve the holder of his obligation to 
recognize the equities of the maker as  to the particular manner in 
which the instrument should be paid. Ibid. 

BOARDS. See Indians, 1. 

BOARD O F  EDUCATION. See Eminent Domain, 4. 

BONDS. See Constitutional Lam, 9 ;  Corporations, 11. 

BOUKDARIES. See Evidence, 5. 

BREACH. See Contracts, 2 ;  Insurance, 12; Banks and Banking, 6. 

BRIEFS. See Appeal and Error, 37, 45. 

BUILDINGS. See Deeds and Conveyances, 18, 19; Contracts, 12. 

BURDEN O F  PROOF. See Appeal and Error, 9, 21, 25, 46; Insurance, 3 ;  
Reformation of Instruments, 1; Carriers, 2 ;  Contracts, 7 ;  Deeds and 
Conveyances, 10 ; Homicide, 10 ; Corporations, 7, 10 ; Instructions, 9 ; 
Negligence, 21 ; Evidence, 32. 

BURXING. See Criminal Law, 6. 

CANCELLATION. See Mortgages, 4. 
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CAPITAL E'ELOXY. See Homicide, 3, 4, 10. 

CARRIERS. See Government, 2 ; Judgments, 9. 
1. Carriers - Railroads - Freight Chnrgcs - Consiplor and Consignee- 

Co?itrncts.--.i railroad company, unless by special prorision of the 
contract of carriage, either par01 or  written. expressed or implied in 
the  course of mutual dealings, may recover i t s  freight charges for  the  
transportation of a shipment from the  consignee thereof. Davis r .  
Ford, 444. 

2. Same-llurdoz of Proof-Evidence-Questiom fo r  Jury.-The burden 
ia on the consignor of a shipment by ra i l  t o  show a special contract 
11y which the company should look to the  consignee for the payment 
of the  freight charges thereon, and where relied on, i t  is  a rluestiou 
for  the  jury to determine under the  evidence. I b i d  

C'ASE. See Appeal and Error,  3, 16, 40, 41; Tenants in Common, 2 

CAUSE OF AC'TIOS. See Actions, 1 ; Pleadings, 5 

CEMETERIES. See Municipal Corlmrations, 7,  8,  $1. 

CERTIFICATES. See Banks and Ranking, 12. 

CI<I tTIOI ld I~ I .  See Appeal and Error ,  16. 24;  Courts, 6 ;  Habeas Corpus, 2. 

CHAKGIZ. See Negligence, 22, 23; Judgments, 18. 

CHARACTEIt. See Evidence, 10, 25; Criminal Law, 13, 22. 

('HARGE. See Instructions, 6 ;  Carriers, 1 ;  Criminal Law, 11. 

C'HARI1 IES. See Ki l ls ,  15. 

C'HATTEL MORTGAGES. See Sales, 4 

CHECKS. See Tender, 1. 

( 'HILD.  See Estates. 3. 

CIRCUMSTAKTIAL EVIDEXCE. See Homicide, 8. 

CITIES  AND TOIVKS. See Health,  1 : l\Iunicipal Corporations. 1, 3, 4, 5 ,  7, 
9, 10. 

C'LAIJIS. See Statutes, 1 ;  Principal and Agent, 1 ; States, 1. 

CIAIl\I AND DELIVERY. See Judgments, 11 ; Receivers, 1. 
1. ('lnim a?td Delivery - Judgmozts - Damages - J lo t io t~  to Rei/?stute- 

Pleadings.-While the  successful plaintiff i n  claim a n d  delivery is  
elititled to  recover the  property when i t  can be returned, together 
with damages for  i t s  depreciation. C. S ,  836, af ter  a judgment for 
the delivery of the property alone, a motion to  reinstate the action for  
the purpose of inquiry a s  to damages for  i t s  depreciation cannot be 
allowed when the pleadings and  evidence sustain the  issues submitted 
npon which the  judgment h a s  been rendered, the  judgment in t h a t  
case being final and not interlocutory. Polson u. Strickland, 299. 

CLASS 1,EGISLATIOS. See Constitutional Law, 10. 
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CLERICS O F  COURT. See Courts, 1 ;  Sales, 1 ;  Evidence, 2:!; Deeds and 
Conreyances, 20. 

1. C'lerX-8 of Co~crt-Judgments-DefaultJurisdictio~~-Sta~utes.-Where 
t he  complaint declares upon a contract and alleges damages for i t s  
breach in a sum certain, mid sets up  matters that  would constitute a 
statutory lien upon the subject-matter of the  contract, the clerk of 
the court, under the provisions of our statute,  has  authority to  render 
judgment by default  for the  want  of a n  answer in the specific amount 
demanded, and to declare and enforce the  lien, C. S., 595; 3 C. S.. 
593, and issue a n  execution thereunder, and order a distribution of 
the funds  so received. Chapter 222, Public Laws 1925. Held fur ther ,  
the  rights of lienors not parties t o  the action not being presented, the  
Court does not pass thereon. Crue v. Ntoltz, 802. 

2. Same-Liozs-Parties-.lppenl nnd Erro?'.-Where a judgment by de- 
fault  final has  been obtained against  a corporation, providing for the  
enforcement of a statutory lien, a receiver therefor af terwards  ap- 
pointed cannot complain thnt  the  trustee ill a deed of t rus t  for the  
Iwnefit of creditors had not been made defendant on his motion to 
set aside the  judgment fo r  excusable neglect, when by the  terms of 
the  instrument such liens were not disturbed or affected. I b i d .  

CODICI1,S. See Wills, 1 

COLLATERAL SECURITY. See Evidence, 30. 

COL1,ECTIOS. See Bills and Notes, 2. 

COLLISIOSS. See Negligence, 1, 8, 11. 

COLOR. See Evidence, 1, 3, 5. 

COMRIISSIOSER. See Counties, 1 ; Courts, 5. 

COMMON LAW. See Criminal Law, 3 ;  Escape, 3 ;  Deeds and Convey- 
ances, 14. 

COMI'1,AINT. See Removal of Causes, 1, 5. 10. 

CONCLUSIONS. See Appeal and Error,  9 ;  Remora1 of Causes, 6 ;  Refer- 
ence, 1. 

COSCURRISG CAUSE. See Negligence, 2. 

COSDERISATIOS. See Eminent Domain, 1, 3, 4 ;  Statutes,  4. 

COSDITIOSS.  See Insurance, 12, 14;  Actions, 12. 

COSDITIONAL SALE. See Sales, 4. 

COR'FLICT. See Appeal and Error ,  13 ; Instructions, 2 ; Election of Reme- 
dies, 1. 

CONSEST. See Judgments,  4, 5, 18, 20. 

CONSIDERATION. See Bills and Xotes, 5, 6; Mortgages, 8 ;  Contracts, 6, 7, 
8 ; Deeds and  Conreyances, 12 ; Negligence, 20. 

COSSIGSOR AND COSSIGNEE. See Carriers, 1. 
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COSSO1,II)ATED STATCTES. 
(For  convenience in annotating statutes.) 

SEC. 

135. Suit to surcharge administrator's account maintainable in Superior 
Court. A. c. JlcCanlesu, 200. 

135, 358. Proper joinder of administrator, heirs a t  law, etc., in an  action 
charging falsifying administrator's account. A. z'. VcCanZess, 200. 

160. Guard unlawfully liilling escal~ing prisoner convicted of misdemeanor 
is liable in civil action. Holloway v. Iloser. 185. 

160. Condition ani~esed to bring action for \vrongful death within a year. 
Hanie  v. Penland, 800. 

185. Requi-ite.; for inheritance by adopted child Sorrcll v. S'orrrll. 439. 

219(a) ,  3 C. S. Riglit of creditors to action against those whose names 
appear on ljooks of corlnjratioiis a s  shnrellolders. Truut Co. 1.. 

Jenkins, 761. 

219(d) ,  3 C. S. I h t y  of seller of shares of corporation to have shares 
in corporation transferred on its 1)ooks. Trus t  Co. 2;. Jenkins ,  761. 

237, 239, 240: 2 1 9 ( a ) ,  3 C. S. Wlirre officials have failed in their duty 
to bank, their liability n111.t first be ascertained before requiring 
shareholders to pay balance on their subscription in action by 
receiver. Corportrfion f 'ommission v. B a ~ k ,  113. 

267, 270, 273. 3 C. S. Liability of surety on bond in I~astartly. 8. 1;. 
Caruegie, 467. 

426, 3315, 7570. Plaintiff claiming title by adverse possession not re- 
quired to show grant from State. Perzi~cll z'. Brookshire, 73. 

437(4),  4 - l l ( 9 ) .  Acltion i ) ron~ht  in three years to have deed absolute on 
its face to be declared to be n mortgage on ground of fraud. Muse 
v. Hatlratciry, 227. 

446, 511, 547. IYliere a~nendment allowed to join husbantl in action on 
joint note with wife is in effect a new action. Limitation of 
Actions. Fishell 1;. Evrins, 660. 

446, 3017, 3018. 3032. TThere bank is holder of negotiable instrument only 
for collection real holder must bring action. Bunk  v. liocha- 
mora,  1. 

456, 507, 5.35. Demurrer to complaint for misjoinder of parties is bad 
when two causes alleged aqainst principal and surety on bond, 
when one cause alleged is good against 110th. Killiczn 1 . .  H u ~ l n n .  17. 

465. Action to recover for services rendered deceased removable to county 
that  issues letters testamentary. Xoiztford v. B i m m o ~ ~ s ,  2 3 .  

471, 47'3. Remow1 of cause for local prejudice to another county in trial 
court's discretion and not reviewable on appeal. Oillikeu c. For-  
cum, 352. 

507. Cross action sounding in tort against director and action on contract 
against receiver. Jlisjoinder of parties and causes of action. Dis- 
missal. B~trtli a. d t ~ g e l o ,  576. 
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SEC. 

811 ( 5 ) .  Demurrer to pleadings a speaking demurrer as to allegations not 
contained in pleadings. 8 .  v. McCanless, 200. 

516, 537. When pleadings may be ordered to be amended or divided by 
the judge. S .  v. l ieCanless,  200. 

516. Does not apply when complaint shows misjoinder of parties and 
causes of action. Bank  v. Angelo, 576. 

535. When demurrer to  evidence will not be sustained. S ,  u. Bank .  524. 

544. Rule requiring pleadings be made a part of record is mandatory. 
Dismissal of appeal. Walden  v. Cheek,  744. 

5-47, 1414. Courts may allow amendments to pleadings after nonsuit of 
one of several codefendants in severable controversy. Spinks  v. 
Ferebee, 274. 

564. Instruction of trial judge upon question of election of holder to sue 
one secondarily liable on negotiable instrument. Darden v. Baker ,  
386. 

564. Where charge in murder case is substantially correct, l'or error pris- 
oner must show he offered special request a s  to details, which was 
refused. S .  v. Johnson, 701. 

564. Applies to expressions of judge in jury's hearing. E'. v. S~ t l l i can .  
754. 

334. Under facts of this appeal, expression of judge in his instructions 
not held for reversible error. S .  u. Jlitchell, 7%. 

567. Evidence of railroad company's negligence in injuring one crossing 
railroad track in'automobile on defendant's motion as of nonsuit. 
Barber v. R .  R., 691. 

595, 593, 3 C. S. Clerk of court may enter judgment by default and 
declare lien. Parties. Crye v. Stoltx,  802. 

600. Laches of nonresident attorneys attributable to nonresident defend- 
an t  on motion to set aside judgment. Pailin v. Cedar W o r k s ,  256. 

600. Meritorious defense must be shown by party seeking to have judg- 
ment set aside. Crge v. Stol t z ,  802. 

614, 672. Sheriff's deed to lands sold under execution conveys no title 
after day of return to court. J e f f r e l ~ s  v. Hocutt ,  332. 

626. Case dismissed unless made to appear that controversy was real. 
Finncy v. Corbett, 315. 

626. Division of lands wherein wife has an interest must tle adjudicated 
a s  not injurious to her. T7alentine v. Granite Corp., 578. 

642, 643, 644. After settlement by judge appellant should redraft case on 
appeal. TYatler v. Dudley,  749. 

643. Requirements for esception to charge. Rawls  v. Lupton,  428. 

731. Eridence a s  to a homestead laid off was a part of locus i n  
quo in action of debtor of the deceased's estate. C'arstarphen v. 
Carstarphen, 541. 



INDEX. 891 

CONSOLIDATED STATUTES-Continued. 
SEC. 
740. The laying off of a homestead valued a t  only $800 not necessarily 

evidence of its nullity under facts of this case. Carstarphm 1;. 

Carstarplien, 541. 

507. Definition of attachment. Salzba v. dlother Agnes, 251. 

807, 812, 824. Order of judge allowing plaintiff in replevin to use attached 
property is invalid. RaZiba v. Jfothcr Agnes, 251. 

819. Summoris in attachment for purpose of jurisdiction may run beyond 
county limits. Nonresidence. Venue. Mohn v. Cressey, 5&9. 

830, 8GO. Contract to cut logs for owner. Claim and delivery. Injunc- 
tion. Ellingto~e 1;. Cwrie, 610. 

836. Final judgment in claim and delirery may not be afterwards 
amended. Polson v. Strickland, 299. 

854. From what date interest begins to run on assessment of owners of 
lands for street improvements. R. R. v. Sanford, 340. 

858, 7W9: Talidity of sections may be contested by paying taxes under 
protest and suit to  recover or injunction against collection. Bond 
v. Tarboro, 248. 

039(3) ,  3293, 3305, 3300, 3929. Certain other officials to pass on probate 
of deed when clerk of court an interested party. Sornban c. 
Ausbon, 791. 

970. Sovereignty of debtor not applicable to debt due State. Corporatimz 
Co.n~mission v. Trust Co., 513. 

1181. Business of purchasing automobile lien note by nonre~ident corpora- 
tion does not come within meaning of statute. Comnlercinl Trust 
v. Gaines, 233. 

1185. Default in payment of interrst on railroad coupon bond matures the 
series. Deeds of trust. Conditions precedent to foreclosure. Jo11e.s 
v. R. R., 590. 

1208. Constructive possession of contractor to cut lurnber on owner's 
premises. Ellington v. Currie, 610. 

1285. Admission of evidence cured by defendant's admission in  tion on of 
damages for false arrest. Harris v. Ringletary, 583. 

1482. Letter on file in justice's court not competent as  evidence. Partially 
a court of record. Harris v. Singletary, 583. 

1500 (Rule 17) .  Justice of peace may continue case in attachment until 
pnblication completed for purpose of jurisdiction in attachment. 
Illol~w v. Cressey, 568. 

I%$. Sot  necessarily required that judge find facts upon which he bases 
his order allowing alimony to wife. Springer v. Sp,.i~iger, 33. 

1667, 3 C. S. Subsistence and attorneys' fees allowed wife in her action 
a mensa. Vincet~t v. Vincent, 492. 

1734. As to rule in Shelley's case. Welch v. Gibson, 6%. 

1740. Defining instances where fee may be limited after fee. Daniel 2;. 

Vass, 294. 
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SEC. 
1820. Parties right to cross-examination on exception before referee. Evi- 

dence stricken out. Sugg v. Engine Co., 814. 

2234, 2235. Question as  to restraint in habeas c o ~ p u s  proceedings. Juris- 
diction. Review on appeal. I n  r e  Chase, 450. 

2305. Contracts to evade usury law. Venue. Ripple v. Mortgagt Corp.. 
422. 

2305, 2306. Penalty to recover for usury charge is in nature of debt. Par- 
ties. Ripple v. Mortgaga Corp., 422. 

2309. Interest awarded when not incorporated in verdict Tltomns z'. 

TT'atson, 6.30. 

2515. While this section applies to wife's deed to husband, the latter may 
set up valid title nnder a different deed. Ellis v. EUis, 216. 

2515. Statutes in derogation of common-law right are  strictly construed. 
When not followed, husband has only right of curtesy. Deeds and 
Conveyances. Caldwell: z'. Blount ,  560. 

2591. Raised bid on mortgage foreclosure sale must be paid to clerk of 
court within time specified. S e w b y  v. Gallop, 244. 

2594 ( 2 ) .  Fraudulent cancellation of registered deed. Liens. Right of sub- 
sequent grantee to cancellation. Ins.  Co. v. Cates,  456. 

2594(2).  Registration when a nullity as  to third mortgage lien. Swindell  
v. Stephens,  474. 

2616. Duty of driver of automobile a s  to speed and control of car in ap- 
proaching a highway. F o u : l e ~  v. Cnderwood, 402. 

2 6 3 .  City held in this case to have authority to purchase lands for a public 
use. Injunction. Harrison v. N e w  Bern,  555. 

2678. City may not collect back tases omitted from tax list through its 
mistake without authority of statute. Whi t l ey  v. Washington,  240. 

2831-2960. Liability of one of two defendants is severable controversy when 
not affected by nonsnit as  to other. Spinks  v .  Ferebee, 274. 

3003. Where trust deed on lands is foreclosed by another without knoal- 
edge of trustee. Negotiable instruments. Fraud. Davenport c.. 
Vaughn,  646. 

3007. Intervener holtling attached note is n holder in dne course to estent 
of security. A?rgy v. Engine Co., 814. 

3033. Section applies to innocent holder of negotiable instrument in due 
course. Wadford  v. @illette, 413. 

3134, 3135. Afterhorn child does not revoke will. Sorrell c. Sorrell, 439. 

3305. Passing on probate a judicial act of clerk. Clerk interested a nullity. 
Norman v. Ausbcn, 791. 

3312. Contract of vendor retaining title upon condition of payment of 
money is a chattel mortgage. Registration. Trus t  Co. v .  Motor Co., 
663. 
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SEC. 
3315. Curative statutes cannot affect vested rights acquired ulider the 

former statute.  Bootli v. Hairston, 278. 

3315. Registration required of deed of gift of land from mother to son. 
Booth c. Hairston, 278. 

3410. I'unishmeut fo r  riolation of prohibition law must be uniform amon:: 
counties of the State.  Sentence. S. v. Fowler, 2W. 

3411 e t  ul. I n  absence of count in indictment, possession on premises of 
spirituous liquor for  owner's use not unlawful. A. v. ,lIull, 668. 

3465. Fellow-servant ac t  relates to  railroad companies, etc. IZobit1son v. 
Icey, 805. 

3467, 3470. Applies to  logging roads run by steam-driven cable? in applica- 
tion of fellow-servant statute.  S t e u m t  v. Lumber Co., 138. 

3560. 1)oes not extend to index books subdividing alphabetical arraiigenlent 
of letter. Priority of liens. Cleinent v. Harrisoit, 826. 

:X46( r r ) ,  3 C. S. Prospective dedication of streets in land developmelit 
scheme riot binding on city until  i t s  acceptance. I rwin  T. Chnrlotte, 
109. 

:3846(v), 3 C .  S. Prospective effect of s ta tu te  is  implied. Orermtr~z v. 
Casualtu Co., 86. 

4131. Memora~lda made by testator to take  effect a s  a will must show 
nttimus t e s tmdi  and be found among valuable paper?. IIL re Pcrry ,  
397. 

4133. Certain specific gifts not revocation of holograph will. I t 5  r e  Fo?/, 494. 

4169. Wills. After-born child. Inheritmlce. Iiisurauce. Sorrel1 r .  Sortell, 
439. 

4169. S o t  affected by presuming knowledge of fa ther  from his wife's condi- 
tion a s  to after-born child. Christiatl c. Carter, 537. 

4200, 4642. Verdict must be for first degree murder to sustain conviction 
for  capital felony of murder. S .  v. Ross, 25. 

4200, 4642. Verdict must specify first degree murder to sustain tleath sen- 
tence. S. v. Baxemore, 336. 

42-15. Evidence in this case held sufficient to convict. S .  c. diidc.rson, X63. 

4404. This section is  declaratory of common law. Hollozray ?;. Moner, 185. 

4907 ~t 8eq.; 4W%(b), 4925(k) ,  3 C. S. Liability of marehouse~nnn in cotton 
marketing plan is t ha t  of insurer. Lacy v. I)zdem?tit!j Co. .  179. 

3312 et seq. Statutes not riolating conrtitutional provisio~i that legisl;~tiv? 
and judicial branches of Government be separate and tlistinct. 
O'h'eal v. U a ~ l n ,  153. 

5312 et  seg., 5361, 8010, 8024, 8033, 8037, 8038, 8039. Onlier of land in 
drainage district  foreclosed for  nonpayment of assessments has  one 
year from sale to redeem. Drainage Comrs. v. Lumber Co., 21. 

5320, 5373(a) ,  3 C. S. Assessments against land not benefited in drainage 
district  res judicuta. Draillage District ?;. Cahoon, 326. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
5323, 5324, 5329. Lands in Mattamuskeet Drainage District assessed only 

for benefits. Appeal. O'NeaE v. Mann, 153. 

5361, 7994. Date of interest on assessment on lands due by owners in drain- 
age district. Drainage Comrs. v. Bordeaux, 627. 

5362. Later statutes cannot be given a retroactive effect. Drainage Comrs. 
v. Bordeaux, 627. 

5379. Liberal construction of drainage district statutes does not apply to 
change in assessments after final adjudication. Drainage District 
v. Cahoon, 326. 

5412, 5489, 3 C. S. Discretion of county board of education to prescribe 
limits of free transportation of school children. Hayes v. Benton, 
379. 

5469, 3 C. S. County board of education may not appeal a s  party aggrieved 
for  award of "excessive damages" in  condemnation. Board of Edu- 
cation v. Forrest, 519. 

6437. Breach of fire policy a s  to sole and unconditional ownership. Waiver. 
Smith v. Ins. Co., 446. 

6477 et seq. Approval by Insurance Commissioner of form of policy is 
weighty, but not controlling. Evidence. Clark v. Ins ,  Co., 166. 

7723, 7728. Are upheld a s  constitutional. S. v. Revis, 192. 

7730, 7731. Difference in dress of convict when convicted only of misde- 
meanor is notice to guard. Holloway v. Moser, 185. 

7745. This section not applying to guard killing escaping convict convicted 
of misdemeanor. Hollomg v. Moeer, 185. 

CONSTITUTION. (For  convenience in annotating statutes.) 
ART. 

I ,  set. 7. Punishment for violating prohibition law must be uniform 
among all counties. S. v. Fowler, 290. 

I, sec. 8. C .  S., 5312 et seq., does not violate this constif;utional provi- 
sion. O'Xeal v. Mann, 153. 

I, sets. 13, 17. Verdict must specify first degree murder to sustain 
death sentence. S. v. Razemore, 336. 

I, sec. 17. Continuance of criminal case in discretion of trial judge must 
not violate this provision. S. v. Ross, 25. 

I, sec. 17. Vested rights under a statute cannot be affected by curative 
statute. Booth v. Hairston, 278. 

I, set. 10. See Board of Education v. Forrest, 519. 

I, set. 26. Veteran's Loan Statute not class legislation. h'inton v. State 
Treasurer, 496. 

I ,  sec. 31. Regulation by ordinance of filling stations must be uniform 
pf application. Clinton v. Oil Co., 432. 

11, sec. 14. When validity of bond issue may be cured by later constitu- 
tional statute. Hintolt v. State Treasurer, 496. 
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11, sec. 29. Judge not deprived of office under unconstitutional statute. 
Qiwen v. Comrs. of Haytoood, 821. 

IV, see. 8. Supreme Court cannot consider only questions of miscarriage 
of justice. Razcls v. Lupton, 425. 

IV. sec. 8. Supreme Court is confined on appeal to matters of law and 
legal inference, and may not otherwise disturb verdict. Robil~son 
1;. Ivey, S05. 

1V. src. 30. See Art. 11. sec. 29. Q u e m  z'. Comrs. of Haywood. 821. 

I-, sec. 3. This applies to tasation by cities and towns. B o ~ d  11. Tctr- 
boro, 248. 

V, sec. 4. Veteran's Loan Act not unco~lstitutional. Hinto~c c. State 
Treasurer, 4%. 

TII. sec. 7 .  Veteran's Loan Act not unconstitutional. Hinton c. Btate 
il'reasccver, 406. 

VII, see. 9. Municipality failing through its mistake to list taxes may not 
collect them as back t m e s  in absence of statute. Whitley v. TTnah- 
ington, 240. 

VII. sec. 12;  VIII, sec. 1. Vested rights of owners of land in JIatt:im~~skeet 
Drai~iage District cannot be impaired by statute. O'Seal  1;. Jlart~i,  
153. 

XI,  see. 1. C .  S., 7723,' 7W8. are constitutional under this article and 
section. S. v. Rez'is, 192. 

XII,  see. 1. Veteran's Loan Statute not class legisltition. Hirrton r .  Stnte 
Treasurer, 4%. 

COSSTITCTIOSAL LAW. See Continuance. 1 ;  Courts, 4 :  Drainage Dis- 
tricts, 7 ;  Government, 1 ;  Homicide, 9 ;  Municipal Corporations. 2. 4 ;  
Statutes, 3 ;  Taxation, 1 ; Appeal and Error, 18, 23, 24;  Trials, 1. 

1 C'otrstitrt,tional Law-Statrrtes-Employn~c>)lt 4gcncze.9-Znittnl E'ees- 
I?ijunctiow.-The question of the constitutionality of a statute pro- 
hibiting employment agencies to charge an initial fee for its services, 
does not arise upon the citation by the Commissioner of Labor and 
Printing to the aeericy to a p w a r  and show cause ill court why the 
agency's liccnre should not be revoked for the violation of the statute 
in thiq respect. it presently not appearing whether the agency had 
charged such fee or the adverse action of the commissioner upon the 
question inrolred. Barton v. Grist, 144 

2. Sanlp-Courts-Adciso~ Opinions.-The courts will not anticipate ques- 
tions of constitutional law in advance of the necessity of deciding 
them, or givc advisory opinions thereon. Ibid. 

3. Constitutional Law-Convicts-Corporal Prr~ziul~ment-Statutes.-\There 
a public-local law prorides for whipping to be administered to con- 
victs sentenced to work upon the roads as  an extreme necessary 
means to enforce discipline, safeguarded in respect to its being 
humanely administered af ter  due notice to the offender, under proper 
rules and regulations, with report to the commissioners of the county 
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COSSTITUTIOSAL LAW-Continued. 
to which the local law applies, making i t  a misdemeanor for the one 
designat4 to do fo brutally or without mercy: Held, the statute is 
not inhibited by any provision of our Constitution, and is a ralid 
enactment. C. S., 7723, 7728; Constitution, Art. XI, sec. 1. S. v. 
Revis, 192. 

4. Coustitufional Lnw-Eremptions-"Homes"-3Iortgages.-At V, sec. 
3, of the State Constitution relieving from taxation a mortgage on a 
home given in good faith, to build, repair or purchase a home when the 
loan so secured does not exceed eight thousand dollt~rs, applies to 
taxation by cities and towns. Bond v. Tarboro, 248. 

5. Sanze-I?~jz~nction.-The imposition of an unconstitutional t a s  upon 
money borrowed to repair or build a "hon~e," may be contested either 
by first paying the tax under protest and action to recover it, or by 
injunction otherwise against its collection. C. S., 858, 7979. Ibid. 

6. Constitutionnl Law - Criminal Law - IJ t~~~ishmel~t-Di,~ct  iminntio~l.- 
T'nder provisions of C. S., 3410, applying to all counties of the State, a 
violation of the prohibition law, upon conviction, is punishable in all 
counties of the State by fine or imprisonment, within the discretion of 
the trial judge, and a statute, applying only to five countie-, making 
the punishment a fine only in certain instances, is in ~ io la t ion  of our 
Constitution, and void. Const., Art. I ,  see. 7. S. v. Fowler. 290. 

7. Sam-Indictment-Judgme)~t.-Where the indictment for the violation 
of our prohibition law is drawn under the provisions of C. S., 3410, 
and there is a n  existing statute applying to a county wherein the 
trial is had making the defendant in case of the first offense punish- 
able only by a fine, and imprisonment for the second offense, mid is 
void in the former instance, as to which the indictmel~t would other- 
wise be defective, a sentence under the general statute is properly 
entered, upon conviction. Ibid. 

8. Constitutional Law-Statutes-Courts.-The courts will not declare a 
statute unconstitutional where its validity may be tinstained by a 
reasonnble constructio~i, or its inralidity by such interpretation 
thereby unmistakably appears. Hznton v. State Trear urer, 4%. 

9. Cortstitutional Law-Taxation-Boizds-TVclr-Faitl~ and Credit-Loans 
to Veterans-Public Purpose.-A statute for the purl~ose of issuing 
bonds, passed by the Legislature in accortlance with the constitutional 
provision a s  to the "aye" and "no" rote, and its passage u ~ o n  the 
separate days by each branch of legislation, and ~vhicli has been 
approved by the vote of the people of the State at a n  election duly 
had for the purpose, Const., Art. V, sec. 4, providing Cor an issuance 
and sale of State bonds for the purpose of lending the proceeds on 
mortgage to a certain amount of the ralne of the land to the veterans 
of the World War to help them in providing homes for themselves, 
is the pledging of the credit of the State for a public purpose, and is a 
valid exercise of statutory authority. Const., Art. V, sec. 7. IDid 

10. Sam-Class Legislatio?t-uniform if!^ of Taxation.-It 1s not unconsti- 
tutional as  class legislation for a statute providing for the sale of 
State bonds for the purpose of aiding veterans of the World War in 
acquiring homes by loaning them money under mortgage, for the act 
to esclude those who had not engaged in active military service or who 
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COKSTITCTIOSAL LAW-Continued. 
had been dishonorably discharged, or who had secured positions under 
the Government during the mar that had not esposed or tended to 
expose them to danger in the fighting territory. Const. of N. C., 
Art. I, see. 26; Art. XII,  sec. 1. Ibid. 

11. Same-Curatice Statutes-"Sjjc" and "KO" T-ote-Separate Days.- 
Where a statute, pledging the faith and credit of the State in issuing 
State bonds, has not been passed in accordance with the provisions of 
our State Constitution, Art. I ,  sec. 14, and a re  therefore invalid, i ts 
invalidity may be cured by a later statute passed as  the Constitution 
requires, referring to the former statute, and supplying the omissions, 
and the bonds thereunder issued after the question has been sub- 
mitted to and approved by the voters of the State, as  the statute 
required, are  valid. Ibid. 

12. Same-Goze~nment-Federal Govcrttment.-Under our system of gov- 
ernment, a declaration of war by Congress and the drafting of soldiers, 
is an act on the part of each State in the Union, and is for the inter- 
est of all, and does not affect the validity of a State bond issue pro- 
riding money to aid the citizens of the State who had performed 
active military service in the war so declared, which is otherwise 
ralid under the Constitution of the State enacting the statute. Ibid. 

13. Vo)tstitutio~zal Lntc-Triczl b?/ Jfi1'!/-Statt6te~-Lcgislatit.e Pofccrs.- 
The policy for tne preserratiui~ of the right to a trial by jury 1)roritirtl 
for by ,4rt. I. sec. 19, of the State Constitution, respecting proprrty 
rights, is ordinarily for the Legislature to declare. Board of Edztcn- 
t t on  21. Forrest, 519. 

14. Constitt~tio?zal Lnto-Courts-Statutes-Repeal.-Where the Legisla- 
ture, in contravention of Art. 11, sec. 29, of the Constitution of this 
State, has established a court inferior to the Superior Court, an 
incumbent judge thereof, duly elected, may not successfully contend 
that he was deprired of the emoluments of his office by an uncon- 
stitutional statute abolishing the court.  queer^ v. Comrs. of Hnl/toood, 
821. 

15. Samc-Propertu-T'ested Rights.-n7here the Legislature has abolished 
a court inferior to the Superior Courts of this State, the incumbent 
judge takes subject to this legislative right, and cannot successfully 
maintain that during the term of his office he has beeu thus deprired 
o f  his right of property gu:~ri~nteetl him by Art. IT, src. 30. of our Con- 
stitution. Ibid. 

COKSTRT'CT'IVE POSSESSIOS. See Receivers, 2. 

CONTISGEST INTERESTS. See Wills, 19. 

COSTISGENT REMAINDERS. See Estates, 5, 6 ;  Wills, 18, 19. 

COSTIKGENT A S D  SPRINGING USES. See Wills, 6. 

COSTINCASCE. See Injunctions, 1 ; Courts, 9. 
1. Continucztzce-Criminal Law-Courts-Discretion-ConstitlLtional Law. 

While ortliuarily the continuance of the case to allow alleged offenders 
against the criminal law opportunity to prepare their defense, is a 
matter addressed to the sound discretion of the trial judge, the eser- 
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COXTINUASCE-Continued. 
cise of this discretion must not violate the provisions of Art. I. sec. 17, 
of our Constitution, stating that  no person shall be deprived of his 
life or liberty, etc., but by the law of the land. N. v. Ross, 25. 

CONTRACTS. See Arbitration and Award, 2, 3; Bailment, 3 ,  6 ;  Bills and 
Notes, 6, 9 ;  Counties, 1 ; Highways, 8, 10; Insurance, 1, 5, 8, 9, 10, 12, 19;  
Judgments, 4, 16. 20; I'rincipal and Surety, 1; Deeds ail11 Conre~ances. 
8 ; Carriers, 1 ; Jlechanics' Liens, 1 ; Usury. 2 ; Mortgages, 5 ; Attorney 
and Client, 1 ; Debtor and Creditor, 1 ; Corporations, 11, 12 ; Election of 
Remedies, 1 ; Negligence, 19; Receivers, 2, 3 ;  Release, 1. 

1. Co~ltract-Writilig-Parol Evidence.-Where a contract not required b.v 
law to be in writing rests partly in parol, i t  is  competent to  show 
that part of the agreement of the parties not reduced to writing, when 
i t  does not vary, alter, or contradict the written prrt.  Ot'ce,ie c. 
Bechtel, 94. 

2. Contracts - Breach -Damages - Partnership-Principal and d g e ~ t . -  
Where there is evidence that the plaintiff is a civil engineer in the 
business of laying out and constr~lcting hydro-electric n a t e r  plants for 
municipal corporations, and after the preliminary wcrk has agreed 
with the clefendant construction companr that he would hid for the 
work upon a11 expense and profit-sharing I~asis, and the defendant has 
agreed to put in n bid for both, but has, unknown to I he plaintiff a t  
the time, s e c ~ ~ r e d  the contract for itself: Held, the defendant is 
liable to the plaintiff in the amount the plaintiff would have received 
for his share of the profits had the defendant acted in good faith 
under the agreement they had entered into. Spinks v. J'erebee, Mayor. 
374. 

3. Co)tti.acts-E8toppel-Ti7iZIs-Device.-me tleceased having taken lands 
hy devise, subject to a charge of five hundred dollars in favor of 31.. 
and by purchase from R. a certain other tract of land, died leaving a 
mill by which he bequeathed the heirs a t  law of M., now deceased 
intestate, certain sums of money in lieu of their shares in the said 
five hundred dollars, with further provision that should said heirs at 
law be paid moneys by him during his life, it would be in lieu of the 
amount they would receive under his will: Held, a receipt signed by 
such heirs a t  law, of full age, for sums of money so paid, was an 
 stopp pel by contract to  declare a parol trust in favor of JI.. their 
ancestor. The modern doctrine of estoppel and election discussed by 
CLARKSOS, J. Winstead v. Favmer, 405. 

4. Same-Receipts.-Where the testator devises certain sums of money to 
he accepted by the heirs a t  law of RI., deceased, in lieu of a charge 
made upon lands previously devised to him by the ancestor of BI., 
with provision that moneys devised to said heirs by the testator wen3 
to be received by them in satisfaction of that  given to them respec- 
tively, moneys so accepted by them in the testator's lifetime when the 
devisees were of ase, and receipt given with reference to the will. 
will impute to them knowledge of the provisions of the mill, and will 
operate against them as an estoppel by contract. Ibid. 

5. Contracts-Insane Perscms-Adjudication o f  Insanity-Void Contracte. 
Contracts made with one after she has been officially rtdjudged to be 
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insane and lacking in mental capacity to execute them are void, and 
roidable only when made before such official determination. Wadford 
v. Gillette, 413. 

6. Same-Voidable Contracts-Restitution of Consideration-Status Quo- 
Equity.-One dealing with a person, knowing her to be insane, or of 
insufficient mental capacity to make a contract, is  deemed to have 
1)erpetmted a fraud upon her and her rights; but where the person 
thus dealing with her does so in good faith without notice of her 
mental incapacity, and pays a valuable consideration which cannot 
be restored or the parties cannot be put in statu quo, the contract so 
executed is valid and enforceable. Ibid. 

7. Same - Burden of Proof - Knowledge-Restitution-Consideration.- 
\There the n~ental  incapacity or insanity of the party to a contract 
sued on has been shown in evidence in an action thereon, the burden 
is on the party claiming thereunder to show. when relied on, that he 
was ignorant of the fact of such incapacity, and without notice of 
buch facts as  monld put a reasonably prudent man upon inquiry; that 
the transaction was fair and no advantage was taken, and that resti- 
tution of the consicleration or adequate compensation could not be 
made. Ibid. 

S .  Co?~tracfs-ftzsaw Po-sons-llental Incapacity-Husband and Wife- 
Co?~aideratio?+EquitU-Estate by Entireties.-Where the insanity or 
mental incapacity of a married woman is set up in a suit to declare 
n mortgage void executed by her and her husband on her separate 
lands, the fact that in the course of the transaction she had acquired 
an estate to lands in entireties with her husband, had lived thereon 
for years enjoying with him the profits thereof, and that her separate 
lands had k e n  appreciably relieved of certain mortgage liens, is 
sufficient consideration to be co~~sidered by a court of equity upon the 
doctrine of restitution in placing the parties in s ta t~e  quo. Ibid. 

9. Co)~tractr-ftzsaue Persons-BtZls and Notes-Segotiable Instrt~ments- 
Due Course.-The same principles that control contracts of insane 
persons apply to negotiable instruments in the hands of an innocent 
holder in due course for value. C. S., 3033. Ibid. 

10. Cmtrncts - Statute of Frauds - SufJicient li7ritz?lgs - Principal and 
Agent.-A series of written letters, telegrams or other papers, docu- 
ments, etc., signed by the parties or their authorized agents relating 
to the subject-matter of the transaction, will be construed toqether, 
and when the contract appears to be complete, the omissions in some 
of the writings supplied by others, it is sufficient in contemplation of 
the statute of frauds to be binding upon the parties thereto. simp so+^ 
v. Lumber Co., 454. 

11. Co?zbracts-Indemnity Bonds-Courts-Inten-Interpretation-Expres- 
sion of the Parties.-The interpretation of a bond of indemnity recit- 
ing the purpose for which it  was taken will ordinarily be given con- 
trolling significance by the Court in construing the intent of the 
parties thereto. S. v.  Bank, 524. 

12. Contracts-Principal and Surety-BuiZdings-LUaterialmen-Fraud in 
the Treaty.-Where the contractor for  a building to be erected pro- 
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vides for his payment of material used in and labor l~erformed on the 
building and furnishes an indemnity bond expressly providing for the 
payment of such materials and labor, a materialman whose claim has 
remained unpaid may directly sue the surety and recover upon the 
bond on its promise to pay. Olms Co. v. Fidelity Co. ,  769. 

13. Same-Ecidence.-Where the contract for the erection of a building 
provides for the payment of money, and the contractor and owner 
have secretly agreed that  the contractor should receive as a part of 
his consideration certain mortgage bonds on the building contem- 
plated, it  is fraud in the treaty of the rights of the surety on the 
contractor's bond who has executed it without knowledge of the fact, 
and the materialmen whose claims a re  thereunder provided for, take 
subject to all legal defenses and inherent qualities arising out of the 
contract sued on. 17%. 

14. Same-Election, of Remedies-Fraud in the Facturn.--Where the fraud 
perpetrated in the execution of a contract is in the treaty as  distin- 
guished from being in the factum, upon discoverirrg the fraud the 
injured party may affirm the contract and sue to recover his damages 
by reason of the fraud, or he may elet2t to rescind the contract and 
recover a t  common law or in equity; or he may seek affirmative relief 
in a suit in equity. Ibid. 

15. Same-Sonsuit-Waivel'-Pleadings.-Where the materialman sues the 
owner of a building to be erected, together with the contractor and the 
surety on his bond, and a trustee who held funds for the benefit of the 
parties, an agreement of nonsuit entered of record, without prejudice 
to plaintiff's rights against the surety will not, a s  a matter of law, be 
construed as  a waiver of the right of the plaintiff to recover of the 
defendant surety upon issues raised by the pleadings between them. 
IbZd. 

CONTRIBUTORY KEGLIGENCE. See Railroads, 1; Issues, 1 ;  Segligence, 
12, 18, 24; Master and Servant, 5. 

CONTROVERSY WITHOUT ACTION. See Actions, 6. 

CONVERSION. See Wills, 16. 

CONVEYAXCES. See Mortgages, 1. 

CONVICTS. See Constitutional Law, 3 ; Escape, 1 ; Statutes, 3. 
1. Convicts-Felons-Visdemeanants-Clothing-Escape.-One of the in- 

tentions of the Legislature in enacting C. s . ,  7730, 7731, requiring a 
distinct difference in dress between those convicted of a felony and 
misdemeanants, was to apprise the guard over them of this difference, 
and where the guard has unlawfully killed one irk the latter class 
while endeavoring to escape, he may not avoid the ccmsequences of his 
act upon the ground that he could not tell for which offense the pris- 
oner had been sentenced. Holloway v. Moser, 185. 

COPIES. See Evidence, 19, 21. 

CORAM .ION JUDICE. See Courts, 5. 
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CORPORATIONS. See Drainage Districts, 4, 6 ;  Banks and Banking, 8. 

1. Corporations-Xinutes of Meeting-Directors-E8toppel.-mhere a di- 
rector of a corporation has attended a meeting at  which by resolution 
he has written himself, properly passed, his monthly salary has been 
fised in a certain sum for the period of a year, and he has continued 
his employment thereunder without objection, he is by his acqui- 
escence estopped to deny that the salary so fised for the period stated 
in the ordinance was for a p e r i d  of five years, and after several 
years maintain his action to recover the difference for that  period and 
the smaller sum he has continued thereafter to draw. Wright v. 
Fertilizer Co., 305. 

2. Same-Xisma~~age~ne~tt~"R1irplus Fund."-Where a director of a corpo- 
ration has acquiesced in a resolution drawn by himself, properly 
passed and recorded, providing for the issuance of preferred stock to 
cover a loss alleged to have been sustained by mismanagement of the 
former offjeers or directors of the corporation, he is estopped to recover 
his proportionate part of the alleged loss. Ibid. 

3. Same-Parol E~ir1ence.-The principle that  the written minutes of the 
meetings of a board of directors of a corporation may be corrected by 
parol evidence to speak the truth, does not apply when a member of 
the board is estopped by his acts and conduct in giving assent to  the 
resolution in question. Ibid. 

4. Corporations-Deeds and Con~eyat~ces-Oflcers-SeZf-Zntmest-Direc- 
tors-Resolutions-2Ieetings.-Where the president and secretary of a 
corporation control a majority of its stock, and with three others con- 
stitute the board of directors, a deed executed in proper corporate 
form by them to the secretary, for a n  adequate consideration, in good 
faith and in the absence of fraud, under a full discretionary power 
given to the president by the directors by resolution properly passed. 
is not absolutely void under the principle that  a n  officer of a corpo- 
ration may not deal with i t  in his official capacity for his own gain or 
profit. Nfg. Co. v. Bell, 367. 

5. Same-Ratification.-And where authority for such transaction has not 
been given by the corporation, i t  is only voidable a t  the election of the 
company, and may be afterwards ratified by proper corporate action. 
Zbiti. 

6. Corporations - Directors - Records - Resolutions-Parol Evidence.- 
Where authorization for the sale and conveyance of corporate lands 
has not been fully recorded in the record of its stockholders meeting. 
the omitted parts may be shown by parol evidence. Ibid. 

7. Corporations-Deeds and Cowveyances-Oncers - Self-Interest-Good 
Faith-Fraud-Burden of Proof-EwidenceQuestiolzs for  Jurv.-The 
presumption is  against the validity of a deed to corporate lands made 
by the president of a corporation to its secretary, with the burden on 
the grantee to show that the purchase was fair, open and free from 
imposition, undue advantage or actual or constructive fraud, the 
question being for the jury to determine. Ibid. 

8. Sam-"Good Faithw-Evidence.-Evidence that the directors of a cor- 
poration were individually consulted as  to the conveyance of the 
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corporate lands by the president and secretary to the latter, is held 
competent, under the facts of this case, only upon the question of 
"good faith" in the transaction. Ibid. 

9. Corporations-Issuance of Shares of Stock for  a n  Exi.$ting Busineus- 
Shareholders-Individual Liabi1itu.-In the absence of fraud. the de- 
termination of the board of directors a s  to the value of the business 
of a partnership to the partners of which shares of stock had been 
issued therefor, is conclusive, in an action to enforce individual 
liability against the partners upon the ground that the assets were of 
insufficient value to  purchase the shares of stock. I f i re  Co. u. Kirk- 
man, 534. 

10. Sam-Burden of Proof.-The burden of proof is upon the partners to 
show that the partnership business given for  the shares of stock 
issued by a corporation formed to take i t  over, was a sufficient con- 
sideration for  the transaction. Ibid. 

11. Corporations - Bonds-Mortgagas-Trust,+--Deeds ana Conveyances- 
Foreclosure-Hales-Contracts-St.lpuZations.-Where a railroad cor- 
poration conveys its property, and income' in trust for the purpose of 
securing the payment of coupon bonds to  be issued arid generally sold 
for the equal protection of all purchasers, a provision in the deed of 
trust to the effect that  upon default in the payment of the interest, 
etc., the trustee shall have the power to foreclose upon request of the 
holders of a certain part of the par value of the bonds, is for the 
benefit of all such holders, and those who held such proportionate part 
are  bound by the valid provision of their contract, and without com- 
plying therewith a permanent receiver may not be appointed by the 
court under the provisions of C. S., 1185, in their direct suit for the 
purpose, though the corporation itself may be insolvent. Jones 9. 

R. R., 590. 

12. Corporations-Officers-Swpe of Employment-Quantum Meruit-Con- 
tracts.-An officer of a corporation cannot recover thereof for services 
rendered by him in the course and scope of his duties in the absence 
of a n  express contract to  that  effect made prior to their rendition, but 
only under certain circumstances for the reasonable value of services 
rendered entirely outside of the line of his duties a s  such officer. 
Credit Corp. v. BoushaZl, 605. 

13. Same--Attorney and CWent.-Where a n  attorney, the officer of a trust 
company whose time was practically given to his duties thereto, has 
acted in his capacity a s  attorney for the formation of another finan- 
cial corporation, and thereafter has in addition to his official duties 
of the trust company, accepted the position of president of the corpo- 
ration so formed, he may not, in the absence of express contract there- 
for, receive additional compensation therefrom for services rendered 
a s  such president a s  implied upon a quantum, meruit Ibid. 

CORPUS DELICTI. See Appeal and Error, 1 ; Homicide, 16. 

COUNSEL. See Criminal Law, 22. 

COUNSEL FEES. See Divorce, 1. 

COUNTERCLAIM. See Pleadings, 5. 
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C'OUXTIES. See Education, 1; Judgments, 18; Officers, 1, 2. 
1. Counties - High?uays - Contracts-County Commissiot~ers-Corporate 

4ction-Miwute8.-In a n  action against the county by a road con- 
tractor for additional compensation under a n  alleged agreement that  
the county commisrioners would pay the contractor a11 additional 
amount to the contract price for a material change made in the loca- 
tion of a highway, it  must be shown hy the plaintiff that the commis- 
sion acted in their official capacity a t  a lawful meeting held by them 
by resolution properly passed, though not necessarily recorded upon 
the minutes of their meeting. London v. Comrs. of I'ancey, 100. 

2. Same-Evidence-Remand.-Held, upon the record of this appeal there 
was 110 sufficient evidence that the county commissioners acted in 
their corporate capacity in contracting to pay an additional sum for 
the change made in the relocation of the county highway, and the 
case is remanded. Zbid. 

COUSTT-SEAT. See Highways, 1. 

COUItTS. See Actions, 7 ; Pleadings, 7 ;  Constitutional Law, 2, 8, 14  ; Continu- 
ance, 1 ; Criminal Law, 2, 17; Negligence, 12; Drainage Districts, 2. 3, 5; 
Judgments, 3, 4, 10, 20; Wills, 1, 16; Appeal and Error, 16, 40; Habeas 
Corpus, 3 ; Contracts, 11 ; Attachment, 3 ; Mortgages, 5; Deeds and Con- 
veyances, 21. 

1. Courts - Equity - Superior Courts--Jurisdictto?~-~4ctio?zs-Esecnfors 
and rldministrators-FinaZ Accounts-Clerks of Cowts-Demurrer.- 
r n d e r  the equitable principles and the provisions of C. S., 135, con- 
firmatory thereof, a suit may be maintained in the Superior Court to 
enforce a judgment against the personal representatives of the deced- 
ent after final account has been filed with the clerk of the court having 
jurisdiction of the administration of the estate to surcharge and 
falsify the final account filed therein, and a demurrer to the complaint 
sufficiently alleging the facts that  fall  within this principal on the 
ground that the clerk of the court had exclusive jurisdiction, is bad. 
8. 1.. MeCanless, 200. 

2. Same-Parties.-Held, under the facts of this case, where it  is alleged 
that the administrators, the widow of the deceased, his heirs a t  law, 
received of the falsified final account filed with and accepted by the 
clerk, a benefit, by reason of which the plaintiff's judgment against 
the administrator remained unpaid, the joinder of the administrators 
personally and individually, the sureties on the administration bond, 
and the widow and heirs a t  law, was proper, and a demurrer on that  
ground was bad. C. S., 358, 135. Zbid. 

3. C o u r t r J u d i c i a l  Notice-Health-Police Powers-Perishable Merchan- 
dise.-The courts will take judicial notice that the sale of meats, fish, 
vegetables, etc., within the limits of a populous city affects the health 
of its citizens and falls within its police powers. Angelo v. Winston- 
Salem, 207. 

4. Sam&--Constitutional Law.-Where, in conformity with a valid city 
ordinance, dealers in meats, fish, oysters, etc., have made sanitary 
provision for their sale, expending moneys, etc., for the purpose, a 
later ordinance'which excludes their location from one prescribed 
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COURTS-Contiwed. 
does not deprive such dealer of the property rights under our Consti- 
tution, where ample means and facilities are  properly provided to 
take care of all who may apply, and a t  a reasonable rental. Ibid. 

5. Courts-Recorder's Courts-Count!/ C~m~missiotters--1ppointment of 
Substitute Recorder-Coram Won Judice.-Where a substitute re- 
corder of the county court is elected by the 'county commissioners 
under statutory authority providing that it  may be so done when the 
recorder is absent from the county or unable to perform the duties of 
the court, the former may hear and determine a crimiual case coming 
within the jurisdiction of the court when the latter refuses to act 
upon the ground that he is related by blood to the prosecuting witness, 
nnd objection that  the prosecution was coram ?ton jztdice is untenable. 
and a writ of certiorari in habeas C O ~ ~ I L S  proceedings will be denied in 
the Supreme Court, when the motion is based .on this ground alone. 
S. v. Hartleu, 304. 

6. Courts-Supreme Coz~rt-Certiorari-niscretion-~4ppe~zl and Error- 
Rules of Conrt-Practice.-The granting or refusal of a motion for a 
certiorari to bring up a case to the Supreme Court for review, when 
not contravening the fised and uniformly applied rulm of the Court, 
is within the discretion of that  Court. TYaller v. D'zcdley, 354. 

7. Courts-Railroads-War-Federal Courts.-The decision of the Su- 
preme Court of the United States is controlling over that  of the State 
court upon the issuance of levy and execution against the property of 
a railroad, under n judgment rendered as  to the time the railroad was 
in control of the Government as  a war measure. R. 12. v. Story, 363. 

8. Courts-Jurisdiction-Justices of the Peace-Nonreside~lt Defendants- 
Attachment-Cfurnishments-Process-Statutes.-The issuance of a 
warrant of attachment by a justice of the peace havins: jurisdiction of 
the action is only for the purpose of acquiring jurisdiction over a 
defendant who is a nonresident of the State, and is only incidental to  
the relief sought in the original action, C. S., 819, and the warrant in 
garnishment may run beyond the limits of the county wherein the 
action was brought. Nohn v. Cressey, 568. 

9. Same - Publicatiott of Szcmmons-Continuance-Interpleader.-Where 
funds of a nonresident defendant have been attached in an action 
brought before a justice of the peace in a different county, the justice 
may continue the case until service of summons by publication bas 
been made on the nonresident defendant, and a motion to dismiss 
made by an intervener claiming the funds for want of' jurisdiction of 
the justice under these circumstances, will be denied. C. S., 1500. 
Rule 17. The provisions of C. S., 1489 do not apply. Ibid. 

CREDIBILITY. See Evidence, 12 ; Instructions, 14. 

CRIJlINAL LAW. See Appeal and Error, 1 ;  Rewards, 1 ; Constitutional Law. 
6 ;  Continuance, 1 ;  Evidence, 10, 25; Arrest and Bail, 3, 4 ;  Instruc- 
tions, 11. 

1. Criminal Law-Motions -Abatem.erlt-Pleas-Appeal and Error-dffi- 
davits-Presicmpfiotis.-Where the defendants in a criminal action 
before trial move to quash the indictment in the bill upon affidavits 
not appearing on appeal to have been dented, and accepted in the 
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Supreme Court by the  Attorney-General t o  be true,  the appeal thereon 
will be determined upon the  allegations of the  affidavit a s  a correct 
statement of t he  t ru th  a s  therein alleged. S. v. C'rowder, 130. 

2. Same-Grand J1iry-Solicitors-Courts-~4ppeaZ and. Error.-The grand 
jury, in passing upon a criminal indictment ac t  independently of the  
solicitor, and receive such instructions a s  they may desire from the 
judge presiding, and when i t  is  made to appear that  the  solicitor was  
present in the grand jury room assisting the grand jury by esplain- 
ing the  evidence and the lam, the  defendant's plea i n  abatement 
should be granted upon a sufficient affidavit of the  defendant upon 
motion made before the trial. Ibid. 

3. Ct imiizal Latc;-~~tnt?ctes-J1i~sdenzeanors-Comn~ott Lato-Declarntorlj 
Statutes.-The oEence of breaking prison af ter  bring lawfnlly con- 
fined, C. s., 4404, making i t  a misdemeanor, is  i n  case of imprison- 
ment for  a mi~ilemeanor,  and is declaratory of the  common law. 
HolTowa~j v. Xoscr, 185. 

4. Crintirtal Lalo-Enzh~rzlement-E'1;ide~zcc-Principal and Agent-Ques- 
tious fo r  Jury->:vidence on a t r ia l  for  embezzlement under a proper 
indictment, t h a t  the  defendant obtained money on a check of the 
prosecuting witness given him to huy a certain business for the  
\vitness and converted i t  t o  his own use, is  sufficient t o  take the case 
to  the jury. S. v. Vnmgousis,  246. 

5. Crirninal Ln zc-1 nrelnted Of fe i t s cE~ ide l l ce -Appea l  and Error.- 
Where the  defendant is  tried for embezzlement, evidence that  in a n  
unrelated instance the  defendant was  guilty of a similar offense is 
improperly admitted and constitutes prejudicial error.  Ibid. 

6. Crimirzal Lnu~-Rur?tiwg-D~cflZi?tg-Rtot1~tes-E2'idence-Q~e~tio~zs for  
cJztry.-Threats of the  tenant in and former owner of t he  house tha t  
she  would destroy the house she  lived in before the owner by pur- 
chase a t  a foreclosure sale should get the  possession he demanded, 
with the  other evidence in this case tending t o  show the guilt of the 
defendant, is  held sufficient to convict her of i t s  burning under the 
provisions of C. S., 4245. S.  v. Anderso?l, 253. 

7. Criminul Lax-Libel-Warrant-Indictment.-Held, objection tha t  war-  
r an t  in this case mas not sufficient to charge a criminal offense un- 
tenable. S .  v. Hartley,  304. 

8. Criminal Law-Ecidence-Fornication and 4dttlter~-Prostitution- 
H ~ t s h a n d  nrld Wife-Bew Trials.-On a t r ia l  of the  defendants for the 
criminal offense of prostitution, assignation, and fornication and 
adultery, merc neighborhood rumors a r e  incompetent; and the wife 
mag not teutify to  the  ac ts  and  conduct of her  husband, the  co- 
defendant, t ha t  tend to convict him of the crime charged. S. 1.. 
Asu,eZl, 399. 

9. Criminal Lazc-Ecidence-Identitg-Qf~estiolzs fo r  J ~ ~ r p - S o t l ~ w i t . -  
Evidence of identity of the defendants a s  the  ones who committed an  
assault  upon the  prosecutor with a deadly weapon, C. S., 42l3, inflict- 
ing injury,  is  sufficient, which tends to  show that  the defendants 
visited him, the prosecutor, a t  his home, used abusive and threaten- 
ing language, were traced and found together by the officers of the  
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law soon after the assault, one of them made false statements as  to 
the direction from which they had come; the shotgun they had was 
warm from firing, and the shells found there were identical with 
shells which had been fired and were fonnd a t  the plslce of the injury, 
etc., is sufficient to take the case to  the jury, upon defendants' motion 
as  of nonsuit thereon. S. v. Gibson, 487. 

10. Criminal Law-E1;idence-Malice.--Where malice is an ingredient of a 
criminal offense charged in the indictment, previous threats a re  
admissible thereof, though not admissible as  substantive evidence. 
Ibid. 

11. Criminal Law-Instructions-Excerpts from Charge-Appeal and Error. 
While the State is bound to show beyond a reasonable doubt every 
material element of the offense charged, a n  instruction to the jury 
will not be held for error if contextually construed as  a whole, but 
not disjointedly as  to excerpts from its various parts, the rule of law 
has been followed by the Court. S. v. Walker, 489. 

12. Criminal Law--Intoxicating Liquov-Aiding and Abeti'ing-Evidence- 
Questions for Jury.-Where there is evidence tending to show that the 
defendant was not only present a t  the commission of the offense of 
unlawfully transporting intoxicating liquor, but actively participated 
therein, an issue of fact is raised for the determination of the jury. 
S. v. Baldwin, 566. 

13. Criminal Law--Evidence-Character-Impeaching Evi'5ence.-Where a 
defendant has not testified in his own behalf, his general character has 
not been put in issue, and i t  is reversible error for h ~ s  wife to testify 
against it  as  to particular instances. S. v. Adams, 5.31. 

14. Criminal Law-Evidence-Impeaching EvidenceHusband  and Wife.-- 
Upon the trial of an assault with attempt to commit rape, testimony of 
the defendant's wife in effect that  he  had theretofore been several 
times arrested for a criminal offense, is erroneously admitted as  
tending t o  impeach his character in a criminal action. Ibid. 

15. Criminal Lato-False Arrest-Evidence-Malice-Adm'i'ssions-Statutes 
-Appeal a n 6  Error.--Where the justice of the peace has testified on 
the trial to recover damages for false arrest that he considered the 
criminal action "frivolous and malicious," and had taxed the defend- 
ant  (prosecutor) with cost, the erroneous admission of this evidence 
is cured by the defendant's admission that  he had paid the cost thus 
taxed against him. C. S., 1288. Harris v. Singletary, 583. 

16. Criminal Law-Appeal and Error.-The defendant in :L criminal action 
may appeal from a justice's court to the Superior Court from an 
adverse judgment, taxing him with cost. Ibid. 

17. Criminal Law-Admissions-Prostitution--Courts-Findings of Fact- 
Judgment-Statutes.-Where the general plea of guilty is made by the 
defendant charged with the offense of prostitution, and accepted by 
the court, the submission is  sufficiently broad to cover the two de- 
grees set out in the statute, C. S., 4361, 4362. 8. w. Brinkley, 747. 

18. Name-Limitation of Actions.-Where the defendant upon trial for 
prostitution submits the plea of guilty without reservation, which is 
accepted by the court, he may not maintain the position that  the 
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punishment for the offense was barred by the statute of limitation of 
actions, a s  the time and place of its commission are not necessary to 
constitute the offense. Ibid. 

19. iZ'amn>e-Pleas.-For a person charged with the commission of a criminal 
offense to avail himself of the alleged running of the statute of limi- 
tations, he must either specifically plead i t  or in apt time bring it  to 
the attention of the court. Ibid. 

20. Satlze-1ndicfnze1zt.-A defendant sentenced for the crime of prostitu- 
tion upon his own admission of guilt, may not successfully resist a 
sentence therefor upon the ground that  the offense charged in the 
indictment did not come within the period of time prescribed by the 
statute. Ibid. 

21. Criminal Law-Ecidence-Verdict-Judgments.-he the indictment 
charges two criminal offenses and there is evidence only as to one, a 
judgment on a verdict of guilty will be sustained. S. v. Ridings, 786. 

22. Criminal Law-Character-Ecidcnce-Remarks of Council-Appeal and 
Error-Instructions-New Trials.--Where the character of the de- 
fendant is  not put in issue, and no evidence on the point is introduced. 
his character necessarily stands indifferent. Ibid. 

CROSS-EXAMIKATION. See Evidence, 11, 24, 27. 

CROSSINGS. See Negligence, 11, 24, 25. 

CURATIVE STATUTES. See Constitutional Law, 11. 

CURTESY. See Deeds and Conveyances, 15. 

CUTTING TIMBER. See Mortgages, 8. 

DAMSGES. See Actions, 2 ;  Claim and Delivery, 1 ;  Contracts, 2 ;  Eminent 
Domain, 1, 2, 3 ;  Municipal Corporations, 1, 3, 5, 6 ;  Railroads, 1 ;  Negli- 
gence, 8 ;  Mortgages, 6 ;  Bailment, 4. 

1. Damages-Negligence-Instructions-3.linority-Parent and Child-Ap- 
peal and Error.-An instruction as  to the amount of compensatory 
damages, past, present and prospective, the plaintiff is entitled to 
recover, caused by the defendant's negligence, is erroneous that does 
not take into consideration the minority of the plaintiff, suing by her 
nest friend, without evidence of the parent's emancipation of the 
child. Billis v. Transit Corporatiotz, 346. 

2. Damages - Speculatiee Damages - Accounting-References.-Where a 
register of deeds has  defaulted in paying over to the county moneys 
he has received a s  such officer, and the amount is capable of ascer- 
tainment by a reference and accounting, the recovery of this amount 
in a n  action against the register of deeds and his sureties is not 
speculative or remote. S. v. A d a m ,  729. 

3. Damages-Negligence-Permanent Injury-Euidence-Mortuary Tables 
-Expectancy of Life-Net Amount-Appeal and Error.-The amount 
of plaintiff's recovery from a negligent personal injury inflicted on 
him by the defendant should be condned upon supporting evidence to  
the present net worth of the sum of money to be ascertained by the 
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jury for the time fixed by the mortuary table enacted into our statute, 
considered with the evidence as  to the health of the plaintiff a t  the 
time, the mortuary tables to be considered by the jury as  o n l ~  evi- 
dentiary in connection with other relevant evidence, and an iustruc- 
tion otherwise upon these two elements of damages fcr their consid- 
eration is reversible error. Taulor v. Construction Co., 775. 

DEADLY WEBPOX. See Homicide, 11. 

DEATH. See Insurance, 16. 

DEBT. See Mortgages, 3. 

DEBTOR AXD CREDITOR. See States, 1; Ranks and Banking, 4, 8. 
1. Dcbtor and Creditor-Contracts-Guarantor of Paflment--Sssig~zment.- 

Where the parties contract to pay a particular or specified debt of 
another, i t  is a guaranty of payment. and assignable by the one to 
mliom it has been made. S .  v. Bauk ,  524. 

2. Same-Rank8 and Banking-State Deposit-Principal arld Sttretll-In- 
d e m n i t ~  Bonds-Statutes.-Where the State Highway Commission 
has received money from r7 cou~ity to build a certair road therein, 
and has required from a local bank in which the deposit had been 
made a bond indemnifying it against loss, and after abandoning the 
project has transferred the fund to the county assigning to the latter 
the security of the bond : Held,  the sureties on the bor~d are  liable to 
the county for the loss of the funds upon the failure (of the bank of 
deposit, or of its successor bank, after its reorganization, that  had 
assumed its liabilities. Ibid.  

DECEASED PERSONS. See Wills, 11. 

DEC1,ARATIONS. See Evidence, 13. 
1. Dedication - Acceptance - Municipal Corporations - Withdrawa l  op 

Dedication-Statutes-Par1is.-The prospwtive dedication of streets, 
parks, etc., in the sale of a development of lands is not binding upon 
a city until acceptance, and neither the city nor the general public 
can acquire any rights thereunder against the owner of the land or 
purchasers from him where the offer of dedication has been with- 
drawn before acceptance, under the provisions of 3 C.  S., 3846(rr).  
I rw in  r. Charlotte,  109. 

DEEDS AND CONTTETASCES. See Drainage Districts, 1 ; Records, 1 ; Evi- 
dence, 5 ;  Execution, 1 ; Judgments, 6, 13, 14; Limitation of Actions, l ; 
hfortgages, 1, 3, 8 :  Reformation of Instruments, 2 ; Sales, 1 ; Wills. 
3, 16;  Estates, 4 ;  Husband and Wife, 2 ;  Corporations, 4, 7, 11; Munici- 
pal Corporations, 7 ;  Tenauts in Common, 1 ;  Appeal and Error, 31. 

1. Deeds and Concel/anccs-Land Development-Maps-Streets-Parks- 
Eq~iitu-EstoppelJudgme?tts.-The purchaser of land in a develop- 
ment of the owners, with registered plat showing the lands to be 
divided into blocks with streets, parks, etc., hare the equitable right 
to the use of such streets, parks, etc., and such purcnasers may be 
estopped from claiming such rights by their acts and conduct, a s  in 
this case by release and judgment to that effect. I r w i n  v. Charlotte, 
109. 
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DEEDS AND CONVEYANCES-Continued. 
2. Deeds and Conveyances-Atleys-Estoppel in  Pais.-Where the orig- 

inal owner of land in a city block has divided the same into business 
lots through which he has run a ten-foot alley with the right of its 
use for the purposes of a hotel he constructed thereon, and has con- 
veyed to an owner of a different lot adjoining the alley the right of 
a like use therein, and has sold one or more of the subdivided lots to 
a purchaser who took with implied notice under registered deeds of 
the rights in the alleyway so conveyed, and also with actual notice, 
and has permitted the purchaser of the alleyway rights to use the 
same for a period of years, and to make heavy expenditures in con- 
templation of such use: Held, the purchaser of the lots adjoining the 
alley, is estopped in equity to deny the rights of the purchaser of the 
easement to use the same, and the principles applying to easements 
appendent, or appurtenant to lands or in gross is not controlling. 
Meyer v .  Reaves, 172. 

3. Deeds and Conveyances -Delivery of Dced - Issues - Questions for 
Jury.-No title passes by a deed to lands until its delivery and 
acceptance, and where a n  issue is properly raised a s  to this fact, the 
question is one for the jury. Ellis V. Ellis, 216. 

4. Deeds and Cmveyances - Gifts -Parent and Child - Registratwn- 
Statutes.-A deed of gift of lands from a mother to  her son is void 
ab initio unless registered in two years under the provisions of our 
statute, C. S., 3315. Booth v. Hairsten, 278. 

5. Same-Wills-Devise.-And where the son has failed to  register his 
deed a s  the statute requires, for whatever reason, he may not suc- 
cessfully claim the lands against a devise thereof to his sister's child 
under the will of her grandmother, i t  appearing that the mother 
continued for more than two years to exercise absolute ownership 
over the lands until the date of her death. Zbid. 

6. Sam&-Curative Statutes.-Where a mother has made a deed of gift 
of her lands to her son, who has failed to  have i t  registered in the 
time required by C. S., 3315, and it is for that reason void, a later 
curative statute extending the time for registratiou cannot revive 
the void deed to the son, under the facts, vested right thereunder 
having been acquired. Constitution of North Carolina, Art. I, sec. 17. 
Zbid. 

7. Deeds and Convewances-Principal and Agent-Attorneys in  Pact- 
Execution ot Instruments.-A deed by an attorney in fact to pass 
title to his principal's land, must not only expressly show that its 
execution was that of the principal, but it  must also appear from the 
signature that it  was the act and deed of the principal executed by 
the agent in his name. R a m e y  v. Davis, 395. 

8. Sam-Equity-Contracts-Title.-Where in a partition for the di- 
vision of lands among tenants in common, sole seizin by one of them 
is set up under a deed purporting to  have been executed by an attor- 
ney in fact of the others, but the deed is insufficient to convey the 
title of the principals for want of stating this fact sufficiently in the 
body of the deed and in its execution, in the absence of allegation for 
equitable relief in behalf of the grantee in the supposed deed, and of 
necessary parties, the courts will not declare that the instrument 
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operates in  equity a s  a contract to convey under the doctrine that  
such courts will regard. that  as  done which should have been done. 
Zbid. 

9. Deeds and Conveyances-Mortgages-Forgeries.-Where pending nego- 
tiations in sale of the fee-simple unincumbered tit113 to lands, the 
attorney for the proposed purchaser discovers a duly ?registered mort- 
gage against the lands uncanceled of record in the office of the 
register of deeds, and the attorney for the owner agrees to have the 
same canceled of record; and thereafter surreptitiously obtains the 
cancellation stamp of the register of deeds and forges his signature 
so that  apparently the mortgage was canceled under the provisions 
of C. S., 2594, sub-sec. 2, and relying thereon the proposed purchaser 
accepts the deed and pays the consideration: Held, the supposed can- 
cellation of the mortgage was void as  against the mortgagee who had 
no notice thereof until immediately before bringing his action to 
have the supposed cancellation declared void. Ins. Co. v. Gates, 456. 

10. Same-Burden of Proof.-In the mortgagee's suit to h a ~ e  declared void 
the forged cancellation of his mortgage appearing by endorsement on 
the books of the register of deeds, the burden is on the plaintiff to  
establish the forgery by the preponderance or greater weight of the 
evidence. Zbid. 

11. Same-Instructions-Appeal and Error-Harmless Error.-An instruc- 
tion that  the plaintiff had the burden of proving hie case by clear, 
strong and cogent proof, when he is only required to do so by the 
preponderance of the evidence, is not reversible error to defendant's 
prejudice. Zbid. 

12. Deeds and Conveyances - Considera.tion - Assumptiorb of Mortgage 
Debt -Mortgages -Poreclosure - Equity - Exoneration.-Where a 
mortgage on lands describes two separate tracts of land in their 
order as  No. 1 and No. 2, and the owner has since conveyed No. 2 to 
a grantee who has assumed the mortgage debt as  a part of the con- 
sideration he has paid for the deed, the doctrine of equality is equity 
does not apply, and in a judgment of foreclosure the second tract 
should first be sold, and the proceeds applied to the satisfaction of 
the mortgage debt in  favor of the purchaser of the first tract, in 
whose deed there was no such provision. Zbid. 

13. Deeds and Conveyances-Husband and Wife-Wife's Deed to Husband 
-Statutes.-The validity of a deed to lands made by the wife to her 
husband rests solely by statute, which is to remove the common-law 
irrebuttable presumption that such was for the husband's benefit, and 
in order to  effectuate the intent of the statute, the conclusion by 
special probate of the officer must state that  the conveyance to her 
husband of the wife's separate lands was not unreasonable, a s  well 
a s  injurious to her. C. S., 2515. Caldwell v. Blwnt ,  560. 

14. Same-Znterpretation of Statutes-Derogation of Common-Law Right.- 
The statute permitting a conveyance of her separate lands by the 
wife to the husband must be strictly construed, being in derogation 
of her common-law right, a s  to  whether its terms are  substantially 
complied with. C. S., 2515. Zbid. 
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15. Same-Estates-Curte8g.-Where the husband has had children by the 

wife of his first marriage, and he has received a n  invalid deed from 
her of her separate lands, after her death he has only an estate for 
life therein as  tenant by the curtesy, and under foreclosure sale 
~lnder  a mortgage given by himself and his second wife, only such 
life estate may be conveyed to the purchaser. C. S., 2515. Ibid.  

16. Deeds and Conveyances-Title-Betterments.-TV11ere one is in lawful 
possession of lands under an apparent right to demand title from the 
owner, and places iniprovements thereon, upon eviction, if he claim 
hetterments, he must account for rents. Parish v. Hill, 665. 

17. Deeds and Conveyalzces-Restrictions -Reference to Former Deeds- 
Drscription-Ide?~tificntiotz.-\There a development con~pany has di- 
vided lands into lots, platted the same, etc., and conveyed the lots to 
different purchasers by deeds not unifor~n in their restrictions as to 
the character and costs of dwellings to be thereon erected, and not 
evidencing a general scheme of derelop~nent in this respect: Hcld ,  
one of these lots with such restrictions conveyed to the original owner 
and sold by it  without restrictions of this character. may be con- 
veyed by i t  to another purchaser freed therefrom, and a mere refer- 
ence in the convcymce to the former deed containing the restrictive 
clause is insufficient to incorporate the restrictions of the deed re- 
ferred to, the reference evidently being for the purpose of identifying 
the lands. Iliey v. Bl?{the, 705. 

18. Deeds and Convel/at~ces-Restrictions as to Bui ldzng .~Land  Llcvelop- 
mtnt Cfonlpa~ticu.-\Trhere a general scheme of development of  an 
area of land into lots platted and sold with reference to streetq, etc., 
laid off therein containing restrictions as  to the kind of d ~ ~ e l l i n g s  to 
be erected thereon, is not alleged in the complaint in s suit by the 
owners of some of tlieqe lots seeking injunctive relief against other 
purchasers from erecting a class of residences inhibited in their own 
deeds, a demurrer to the complaint is  good IIeLaney T. 1 anSrv9, 
T21. 

19. Snme-"Dwellitigs"-~4partt~~~~1t Houses --Khere the restrictions in a 
deed in a general scheme of sellint. an area of land into lot. contains 
a building restriction that the houses shall be "dwellings," the word 
"dwellings" yo uqed is con\trued to inclutle apartment houses in 
which several families dwell, in the absenc~  of other descriptive 
mortls that would further restrict the character of the tlmellingc, 
which may he erected on the lots, RS where it is  stated not  more than 
one dwelling may be erected. I b i d .  

20. Deeds and Co~1?je!/ances--l1ortgage~~-Probate-Regi~tratioi-lerku of 
('ourt-Licns-Statutes.-\There the clerk of the Superior Court is 
the grantee in a mortgage on lands, his pawing upon the sufficiency 
of the grohate before a notary public is a judicial act ~vhich the 
statute forhids, and cannot have the effect of giving his snhsequent 
registration of the instrument priority of lien o\er  a suhsequent 
mortgage, properly probated and prior registered C'. S., 3305. Sor-  
man v. Atisbon, 791. 

21. Same-Statutes - Courts - Legislatice Powers.-The rerluirements of 
our statute as  to certain other officials who shall pass upon the suffi- 
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DEEDS AND CONVEYANCES-Continued. 
ciency of probate of mortgages when the clerk of the court is  a mort- 
gagee, in order to give priority of lien over those subsequently regis- 
tered, must be observed in order for a valid registration of the 
instrument, i t  being a matter referred to the legislative branch of 
the government, with which the courts mag not interfere. C. S., 
3305, 939(3), 3929, 3293, 3309. Ibid. 

DEFACLT AND IKQUIRY. See Judgments, 15, 21; Officers, 1 ;  Clerks of 
Court, 1. 

DEFECTS. See Municipal Corporations, 5. 

DELAY. See Insurance, 6, 7. 

DELIVERY. See Deeds and Conveyances, 3 ; Insurance, 16. 

DERICRIiER. See Actions, 1, 3, 8, 9 ;  Courts, 1 ;  Pleadings, 2, 5 ;  Bills and 
Notes, 8 ; JIandamus, 1 ; Evidence, 18 ; Municipal Corporations, 11 ; 
Wills, 14. 

1. Demurre)-Evidenc+Statutes.-A demurrer to the evidence will not 
be sustained if i t  is sufficient under a liberal construcr:ion to sustain 
the plaintiff's action. C. S., 535. 8. u. Bank', 524. 

DEPOSITIONS. See Evidence, 28. 

DEPOSITS. See States, 1 ;  Debtor and Creditor, 2 ;  Banks and Banking, 4, 8. 

DESCEKT AND DISTRIBUTION. See Parent and Child, 1; Estates, 5. 

DESCRIPTION. See Deeds and Conveyances, 17. 

DETOUR. See Highways, 10. 

DEVISE. See Deeds and Conveyances, 5; Wills, 4, 7, 15; Contracts, 3 ;  
Estates, 6. 

DIRECTING VERDICT. See Instructions, 8, 9, 10; Evidence, 26. 

DIRECTORS. See Corporations, 1, 4, 6. 

DIRECTOR-GENERAL. See Government, 2. 

DISCRETION. See Highways, 1, 2, 3 ;  Education, 1. 

DISCRETION O F  COURT. See Pleadings, 1 ; Removal of Causes, 11 ; Courts, 
6; Continuance, 1. 

DISCRI1\IINATION. See Constitutional Law, 6 ;  Municipal Corporations, 4. 

DISMISSAL. See Appeal and Error, 3, 39; Pleadings, 5. 

DIVERSE CITIZENSHIP. See Removal of Causes, 1. 

DIVISION. See Appeal and Error, 17; Tenants in  Commor, 1. 

DIVORCE. See Judgments, 20. 
1. Divorce-Alimony Pendente Lite-Counsel Fees-Statutes-Evidence- 

Appeal and Error-Record.-Under express provisions of 3 C. S., 
1667, the wife, in her action for divorce a mensa et tlboro, may apply 
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to the court for alimony or subsistence to  be allowed her pendente 
Zite, and for her counsel fees in  accordance with the value of her 
husband's estate considered with her lack of separate means. When 
sufficient allegation is made by her in her complaint, a denial in the 
answer raising an issue for a later determination of the jury before 
final decree in the proceeding for the cUvorce sought by her in her 
action, and on this appeal by the husband: Held, i t  does not appear 
of record that he was not afforded opportunity to introduce his evi- 
dence, and the temporary order allowing her alimony is sustained. 
Vincent u. Vincent, 492. 

DOWER. See Tenants in Common, 1. 

DRAFTS. See Sales, 5. 

DRAINAGE DISTRICTS. See Government, 1. 
1. Drainage Districts-liens-Assessments-Foreolosure-Deeds and Colt- 

ceynnces-Actions.-Where the lands of a n  owner within a drainage 
district formed under the provisions of C. S., ch. 94, subch. 3, a re  sold 
for the nonpayment of assessments for the cost of improvements 
made according to law, such owner is given under the terms of the 
statute applicable one year within which to pay the amount of the 
assessment, when the county buys them a t  the sheriff's sale, with 
the costs, interest and other charges authorized by the statute, and 
this applies to his right against any purchaser whether he elects to 
exercise his statutory right to foreclose the lien or that  of obtaining 
the sheriff's deed to the lands. C. S., 5361, 8010, 8024, 8033, 8037, 
8038, 8039. Drainage Comrs. v. Lumber Co., 21. 

2. Drainage Districts - Wattamuskeet Drainuge District - Courts-Pro- 
cedure-Statutes.-Under the statutory proceedings for the forma- 
tion of the Mattamuskeet Drainage District, only the lands therein 
are to be assessed according to benefits received, arid no assessments 
are  to be made against lands not benefited, and a party dissatisfied 
with the assessments against his lands may appeal, these matters to 
be determined by the court upon which jurisdiction is conferred by 
the statute. C. S., 5323, 5328, 5324. O'SeaT v. Mann, 153. 

3. Ranzc-Courts-Jzidgments-Xotio?zs in the Cause.-The proceedings 
prescribed by statute for the formation of the Mattamuskeet Drainage 
District is judicial and not administrative, the remedy of such owners 
who claim their lands have been assessed without benefit being by 
motion in rile cause after the judgment has been entered against 
them in the proceedings before the clerk. Ibid. 

4. Drainage Districts - Mattnrnuskeet Draimge District - Quasi-Public 
Corporations-Gocernment.-The Nattamuskeet Drainage District is  
a statutory organization involving ultimately the public interest, but 
is primarily for the benefit of the private owners of land therein, 
and forms them into a quasi-public corporation conferring the power 
of eminent domain, and is not strictly speaking a subagency of the 
government in the administration of i ts  local affairs. Ibid. 

5. Draitzflge Dis t r i c t~ -~~ fa t t c~mu .~kee t  Drainage Disttict-CourtsJztdg- 
mettt-Re8 Adjudicata-Estoppel - Assessments.-While land under 
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the provisions of the statute included in the Mattammkeet Drainage 
District may be included against the consent of the owners, it may 
not be assessed unless in proportion to benefits conferred thereon, 
but when assessments have been made in the proceedings in the court 
designated by the statute, and have been finally adjudicated therein. 
the final judgment is re8 adjudicata a s  to such assessment, and will 
operate as a n  estoppel, unless changed or modified by a motion in the 
cause. Ibid. 

6. Same--d~e~qsmp)rta-Rtat?~s of ZnorporatioyM~mber~-Petitioners. 
Under the provisions of the statute creating the Bfattan~uskeet Drain- 
age District, those who have their lands located within the district 
and who have not signed the petition, become members of the cor- 
poration so formed involuntarily by virtue of the judgment entered, 
which lias nssessed all the lands according to the benifits conferred, 
in which those who have signed the petition have an interest arising 
from the fact that to disturb or diminish the assessn~ents of those 
who claim no benefit to their land, would either increase the assess- 
ments or render the assessments laid in the proceedings insufficient 
for the required purpose of the organization. Zbid. 

7. Srrme-Vested Riglrte-Constitutional Law.--The rights of landowners 
in the Biattamuskeet Drainage District having been dctermin~d in a 
court having jurisdiction as  to  assessments in proportica to the bcne- 
fits conferred, cannot be affected by chapter 7, Public Laws of 1921, 
providing that  "the districts heretofore or hereafter created under 
the lam shall be and constitute political subdivisions of the State," 
later enacted, for such would be to impair the vested rights of those 
whose property bad been asseswd by the final judgment. Ibid.  

8. San~c-Statutes-Rctronctice Laws.-The Legislature has no power to 
impair vested rights acquired by lando\vners in the Mattamuskeet 
Drainage District under the final judgmel~t of the court in proceed- 
ings in conformity with the statutes, by afterwards declaring that  
the district was a political subdivision of government upon the 
ground that over such agencies the Legislature has larger powers. 
Const. of K. C., Art. TII, sec. 12;  Art. VlII,  see. 1. Ibid. 

9. Drninage District8 - Assessments -Benefits - Enlarging Districts- 
Judgments-Res Judicata.-When under the provisions of C. S., 5320 
a drainage district lins been formed within certain boundaries with 
the assessments of the lands of the owners therein regularly made in 
accordance with the benefits to be acquired, and the matter proceeds 
to final judgment as  the statute prescribes, excluding the locus in 
quo from the assessmeut rolls, the question of benefits is res judicata. 
and a supplementary petition to enlarge the boundarief, of the estab- 
lished district so as  to include contiguous lands and to subject them 
to assessment for benefits received may not be entertained, and a 
demurrer ore tenus and a motion to dismiss the petition for want of 
authority will be sustained. 3 C. S., 5373(a). Draincige District v. 
Cahoon, 326. 

10. Same-Interpretation of Statutes.-While statutes estatllishing drain- 
age districts a re  to be liberally construed (C. s.,  5.379) and many 
corrections necessarily made a s  the work progresses, and the proceed- 
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ings subject to  the flling of supplementary petitions, bringing the pro- 
ceedings forward by interlocutmy orders upon notice, etc., this does 
not extend to the final judgment determining the question of assess- 
ments of owners of land a s  to benefits received, or to permit the 
enlargement of the district to  take in the owners of adjoining lands. 
Zbid. 

Drainage - Districts - A8se88ment8 - Interest-Statutes.-Owners of 
land in a drainage district in default in the payment of assessments 
thzreon on the first Monday of September, when under the provisions 
of the statute, C. S., 5361, they are  due and payable, are  chargeable 
with interest from tha t  date, and the provisions of C. S., 7994, allow- 
ing certain discounts and imposing certain penalties, has no appli- 
cation. Drainage Comrs. v. Bmdeaux, 627. 

12. Same-Interpretation of Btatutes-Retroactive Erect.-The provisions 
of C. S., 5362, authorizing the sheriff of the county wherein is  located 
a drainage district to levy and collect the assessments against the 
delinquent owners out of their other property by levy, etc., are  those 
included in chapter 442, Public Laws of 1909, a s  amended by chap- 
ter 67, Public Laws of 1911, and cannot be given a retroactive effect. 
Ib id .  

DRAIR'S. See Drainage Districts. 

DRUNKENNESS. See Homicide, 4, 12. 

DUE COURSE. See Bills and Notes, 7, 8;  Contracts, 9. 

DURESS. See Bills and Notes, 4. 

DUTIES. See Master and Servant, 1 ;  Negligence, 3;  Appeal and Error, 41. 

DWELLING. See Criminal Law, 6 ;  Deeds and Conveyances, 19. 

DYING DECLARATIONS. See Homicide, 5. 

1. Education-Counties-Etatute8-Limits for Transportation of School 
Children-Discretionaru Powas.-Under the express provisions of 
statutes, 2 C. S., 5412, 3 C. S., 5489, the county board of education 
has the power, within its sound discretion, to prescribe and define the 
lines of demarcation within which children of the public school age 
may be transported by the county to a given public schoolhouse, and 
have it applied in general terms to all such children living beyond the 
lines so fixed. Hayes v. Benton, 379. 

ELECTION. See Wills, 7. 

ELECTION OF REMEDIES. See Contracts, 14. 
1. Electim of Remedies-Conflicting Remedies-Principal and Surety- 

Insf~rance-Indemnitg-Policies-Contracts-Acts a t  Law-Equity 
-Judgments-Estoppel.-Where a party has elected to pursue a 
remedy a t  law, with knowledge of the facts, and is unsuccessful 
therein, he may not thereafter apply to a court of equity for the 
same relief, the remedies being directly opposed to each other, and 
where the insured under an indemnity bond against liability for negli- 
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ELECTION O F  REMEDIES-Continued. 
gent injury to  other than its employees has unsuccessfully pursued 
its remedy under its policy contract, he may not, after final judg- 
ment therein, maintain a suit to reform the same instrument and 
recover under the provisions of the contract as  and when reformed. 
Power Co. v.  Casualty Co., 618. 

ELECTRICITY. See Evidence, 17; Negligence, 7. 

EMBEZZLEMENT. See Arrest and Bail, 1; Criminal Law, 4. 

EMINENT DOMAIN. 
1. Eminent Domain-Condemnation-Damages.-In proceedings for the 

taking a part of the respondent's farming land in condemnation by a 
quasi-public corporation for the purpose of building a dam and pond- 
ing water thereon, the respondent may recover a s  hie damages not 
only the value of the land so taken a t  the institution cf the proceed- 
ings, but also damages to the remainder of the tract caused by the 
ponding of water upon the part  so used. P o w a  Co. v.  Hayes, 104. 

2, Same-Evidence-Time at  Which Damages Are to be Ascertained.- 
The respondent in proceedings to  condemn his lands for ponding 
water thereon, may introduce evidence of its market value before 
and after the work had been commenced when relevant to its value 
a t  the time of the institution of the proceedings. Ibid. 

3. Emittent Do?naitt-Co~tdenwzatian-Damages-Issues.--Where damages 
for the taking of the owner's lands by condemnation are to be ascer- 
tained in the proceedings, the better practice is suggested that a 
separate issue be submitted to the jury upon each distinctive element 
thereof. Ibid. 

4. Eminent Domain-Condemnation-Appeal and Error-llchools-Board 
of Education-Party Aggrieved-In a n  action brought by a county 
board of education to condemn lands for public school purposes, 
where the statute has been regularly followed as  to the procedure, 
and accordingly the appraisers appointed hare viewed the lands and 
made a report of the amount of damages to be paid to the owner: 
Held, the board of education does not come within the meaning of 
the words "party aggrieved" as  contemplated by the $statute, and in 
the absence of statutory provision allowing it, the bc-ard is not en- 
titled to appeal to the courts on the ground of excessive damages, 
and the award so made is final. 3 C. S., 5469. Board of Education w. 
Forrest, 519. 

5. Same-Bppeal and Errw'.-Under the provisions of 3 C. S., 5469, relat- 
ing to appeals in the proceedings for condemnation of lands by the 
county board of education for public school purposes, by requiring 
that  on appeal the party aggrieved by the award of the appraisers 
give to the board a bond on appeal, is construed to apply in case of 
appeal only to the person or persons whose land is  so taken. C. S., 
1715-1723, has no application to this case. Ibid. 

EMPLOYER AKD EMPLOYEE. See Master and Senant .  

ENDORSEhIENT. See Bills and Notes, 7 ;  Actions, 8. 

ENTIRETIES. See Mortgages, 1; Estates, 1; Husband and Wife, 2. 
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EQUITY. See Courts, 1 ; Bills and Notes, 9 ;  Deeds and Conveyances, 1, 8, 12; 
Limitation of Actions, 1 ; Reformation of Instruments, 1 ; Contracts, 
-6, 8 ;  Estates, 1 ; States, 2; Election of Remedies, 1 ; Evidence, 18, 27; 
Municipal Corporations, 7 ; Judgments, 13 ; Receivers, 1, 3 ; Officers, 3 ; 
Release, 1 ; Wills, 16. 

ESCAPE. See Convicts, 1. 
1. Escape-Convicts - Guards - Misdemeanors.-The guard has no au-  

thority to kill one convicted of a misdemeanor while fleeing to escape, 
without his offering resistance or showing any menace or show of 
force in doing so, or doing anything that  would suggest danger to the 
person of the guard. Holloway v. Moser, 185. 

2. Same-Actions-Civil Liability.-A civil action will lie to  recover dam- 
ages of a guard for  unlawfully killing a convict under his charge con- 
victed of a misdemeanor, while the deceased was endeavoring to 
escape. C. S., 160. Ibid. 

3. Same - Statutes-Felons-Misdemeanors-Common Law.-The provi- 
sions of C. S., 7745, relate to the authority of a convict guard in pre- 
venting the escape of those under his control, who a r e  convicted of 
a felony justifying the guard in using any means necessary to pre- 
vent a n  escape even to the taking of human life, under justifiable cir- 
cumstances, and does not apply when the one attempting to escape 
has been only convicted of a misdemeanor, the common law applying 
in such instances. Ibid. 

ESTATES. See Xortgages, 1 ;  Wills, 6, 18, 19; Husband and Wife, 2 ;  Deeds 
and Conveyances, 15. 

1. Estates-h'ntireties-Husband and Wife-Xurder-Equity-Trusts.- 
Where husband and wife hold estate by entireties, and the husband 
has murdered the wife, and her expectancy of life has been legally 
determined to have been longer than his own, equity will decree that  
he hold the legal title to lands held by them in entireties in trust for 
her heirs a t  law until his death, subject to his right of management 
and the use of the rents and profits for his own life. C. S., 2522, is 
not applicable. Bryant v. Bryant, 372. 

2. Same-Injunctions.-Where a husband has murdered his wife, and is  
attempting to sell lands held by them in entireties and to convey the 
legal title under the principle of survivorship, equity will afford in- 
junctive relief in favor of the wife's heirs a t  law, for whom he holds 
as  trustee. Ibid. 

3. Estates-Reminders-"Issuen-Children-Rule in Shelley's Case.-A 
devise to B. for his use or benefit as  long as  he lives, and a t  the time 
of his death to go to his issue : Held, the word "issue" is construed a s  
children who take in  remainder by purchase, the rule in Shelley's 
case not applying. Bobbitt v. Pierson, 437. 

4. Estates-Rule in  Shelley's Case-Fee Simple-Deeds and Conveyances. 
Where in the premises of a deed lands are  conveyed to B., "and to 
his heirs and assigns forever," and after the description of the land, 
"to and for B. during his natural life, and af ter  that to the heirs of 
his body only, folIowed by the habendum "to have and to hold . . . 
unto the said party of the second part, his heirs and assigns forever": 
Held, B. takes an estate in fee. Foley v. Ivey, 453. 
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5. Estates - Wills - Contingent R e n ~ a i i ~  ders-Vested Interests-Descent 

and Distribution.-A devise of an estate to the widow of the testator's 
son during her life, "but in case she dies the propertg to  go to her 
surviving children": Held, the estate goes to such children surviving 
the widow or tenant for life, and where her son dies during its con- 
tinuance his heirs a t  law cannot claim under him by descent. Jessup 
v.  Nixon, 640. 

6. Estates-Wills-Devise-Rule in Shelley's Case-Contingent Remain- 
ders-Life Estates.-An estate to the testatrix's daughter for the 
term of her natural life, and a t  her death to her bodily heirs as en- 
tailed from generation to generation, further qualified so that the 
living children a t  the death of the first taker shall share equally: 
Held, those taking under the further limitation do not take a s  her 
heirs or the heirs of the ancestor, and interpose R life estate with a 
contingent limitation over to  such of the children living: a t  her death 
per capita and not per stirpes, and prevents the application of the 
rule in Shelley's case giving the first taker during her life having 
living children an absolute fee-simple title. Welch u. Gibson, 684. 

7. Savie-"Heirs."-In order for the application of the rule in Shelleu's 
case the limitation over to the heirs of the body under a devise must 
be such heirs a s  would take (except for the intervention of our 
statute, C. S., 1734). under the law by descent in the class designated 
by the will, and where there is a contingent limitation over to  those 
who would take a different estate not per stirpes. 3r as  a class 
different from heirs, the two estates will not merge during the life of 
the first taker so that  he  can convey the fee-simple absolute title. 
Ibid. 

ESTATE BY ENTIRETIES. See Contracts, 8. 

ESTOPPEL. See Arbitration and Award, 1 ;  Corporations, 1 ;  Deeds and 
Conveyances, 1, 2 ;  Drainage Districts, 5 ;  Judgments, 1, 7, 10, 11, 13, 
14;  Wills, 7 ;  Contracts, 3 ;  Tenants in Common, 1 ;  Election of Reme- 
dies, 1. 

EVIDENCE. See Contracts, 13; Actions, 2, 4 ;  Divorce, 1; Bppeal and Error, 
2, 5, 7, 9, 10, 11, 19, 20, 21, 28, 34, 36, 46; Bills and Notes, 3, 4, 9 ;  
Damages, 3 ;  Counties, 2 ;  Criminal Law, 4, 5, 6, 8, 9, 10, 12, 13, 14, 15, 
21, 22; Eminent Domain, 2 ;  Banks and Banking, 7 ;  Homicide, 4, 5, 6, 
7, 11, 13, 15, 16, 17, 18, 19, 20, 21 ; Instructions, 4, 8, 9, 10; Insur- 
ance, 2, 8, 19; Limitation of Actions, 1 ;  Negligence, 2, 3, 10, 13, 18, 20, 
22, 24, ,26;  Principal and Surety, 1, 2 ;  Reference, 3 ;  Reformation of 
Instruments, 2 ; Carriers, 2 ; Issues, 1 ; Bailment, 7 ; Mechmics' Liens, 1; 
Sales, 3;  Trials, 1 ; Wills, 11 ; Arrest and Bail, 3, 4 ;  Corporations, 7, 8 ;  
Master and Servant, 1, 2, 3 ;  Demurrer, 1 ;  Highways, 11. 

1. Euidence-Title-Color-Adverse Possession-Grants.-iL grant from 
the State covering the land concerning which the title is in dispute, 
is not required to be registered before the commenc:ement of the 
action when registered before the trial, when introduced by the plain- 
tiff for  the sole purpose of showing title out of the State, and he has 
pleaded and relied on title by adverse possession under "color." 
Pennell v. Brookshire, 73. 
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2. Euidenc+Objections and Exceptions-Motions to Strike Out-Appeal 
and Error.-Where the question and answer of the witness testify- 
ing upon the trial a re  not duly objected to a t  the time, the agpellant 
must move in apt  time to have the evidence stricken out, for his 
exception to be considered on appeal. Zbid. 

3. Ecidence-Title-"Color"-Adverse Possession.-Where the plaintiff in 
the action involving title to land relies upon adverse possession under 
"color," he may recover upon his evidence thereof without the intro- 
duction of a grant from the State to the locus in  quo for the purpose 
of showing that title was out of the State, under the presumption 
raised by our statute, C. S., 426, 3315, 7579. Zbid. 

4. Ecide)we - Title-Adverse Possesrion - Grants - Statutes-Presump- 
tione.-Where the plaintiff relies on adverse possession under color, 
and in the conveyance under which she claims color refers to the land 
as  "the Crouch tract," it is competent for a witness to testify that 
the locus in  quo was generally k n o ~ n  by that name. Zbid. 

5. Evidence-Title-Color-Adverse Possession-Restricted Possession- 
Deeds a f ~ d  Conzleyances-Boundaries.-By his acts and declarations 
one claiming under title by adverse possession may show that his 
claim is within the boundaries given in the deed under which he 
relies as  "color." Zbid. 

6. EuidenceHearsay-Letters-Appeal and Error-Trials-Error Cured. 
Letters written by those who were not witnesses upon the trial are  
erroneously admitted a s  hearsay, but may not be considered so if 
they are  thereafter used in evidence or referred to without further 
objection from the appellant. Trnst Co. v. Store Co., 122. 

7. Evidence-Issues-Fraud-Sonexpert Witnesses--4ppeal and Error.- 
Where fraud in the procurement of a sale of stock is the issue in the 
action, it  is reversible error, for which a new trial will be granted on 
appeal, for the defendant's witness to broadly testify that no fraud 
was practiced therein. it  being a question for the sole determination 
of the jury, and not falling within the exception to the rule as  to the 
admission of testimony of a nonexpert witness upon a collective fact. 
Zbid. 

8. Evidence-Letters-Proof Required--Primary and Secondary Evidence. 
Letters offered a s  evidence upon matters directly relating to ques- 
tions in controversy and not collateral thereto, must be sufficiently 
identified a s  genuine, and where the letter itself is not produced, its 
absence or loss must be sufficiently accounted for to admit evidence 
of its contents. Bank v. Brickhouse, 231. 

9. Same-Hearsay-Bills and Notes-Negotiable Instruments-rotice of 
Infirmity op Zwstrument.-Where a bank claims a negotiable instru- 
ment a s  holder in due course for value, without notice of its infirmity, 
a letter purporting to have been written by the president of the bank 
showing notice of the infirmity alleged in defense of its action 
thereon, is incompetent a s  hearsay in the absence of evidence of its 
genuineness. Ibid. 

10. Evidence-1Vitnesses-Character-Criminal Law-Znatructions-Appeal 
and Error.-Upon a trial for violating the prohibition law, the de- 
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fendant does not place his own character in evidence a s  to the par- 
ticular offense charged against him merely by taking: the witness 
stand, and a charge of the court that a bad reputation of this kind if 
so found by the jury could be considered as  corroborative evidence 
of the State's witnesses, is reversible error to the defeidant's preju- 
dice. S .  v. Colson, 236. 

11. Same-Qualification-Cross-Examination.-Before evidence a s  to the 
character or general reputation of a party is admissibl., the witness 
should first testify as  to his knowledge; and if upon direct examina- 
tion he testifies in the affirmative, the following questims should be 
directed to general character, permitting the witness to specify; and 
on cross-examination questions a s  to particular matters may be 
asked and the answer of the witness is not subject to contradiction. 
Ibid. 

12. E%-id~ttce-Credibility-Queestions for  Jut-&-The weight rind credibility 
of competent evidence are  questions for the jury. S .  v. Maragousis, 
246. 

13. Evidence-Declarations -Hearsay - -4ppeal and Error--Prejudice.- 
Where the evidence upon trial for murder is that two men went to- 
gether to the store of deceased, one waited a t  the door and the other 
entered and assumed to purchase merchandise from the deceased, and 
shot and killed him without warning, declarations by one of them in 
whose favor a rerdict of not guilty was directed, not made in the 
presence of the other, identifying the other as  the guilty one, are  in- 
competent a s  hearsay evidence, and their admission a s  evidence con- 
stitutes prejudicial and reversible error. AS. v. Green, 302. 

14. Evidence - Negligence - Nonsuit. - Under the evidence in this case. 
viewed in the light most favorable to the plaintiff, defendant's motion 
as  of nonsuit was properly denied. IInrt v.  R. R., 317. 

15. Evidence-Telephorte Conversation-Principal and Agent-Represents- 
tion$.-In order to bind an alleged partnership for a contract of pur- 
chase made by a supposed copartner by telephone, i t  it: necessary to 
identify by the voice of the party speaking and represmting himself 
to  be a member of the firm, when sole reliance is made thereon: and 
evidence that  the witness was uncertain thereof, but that  the speaker 
representing himself as such, is alone insufficient to take the case to 
the jury. Mfg. Co. v. Bmy, 350. 

16. Evidence-Nonsuit.-Upon a motion as  of nonsuit undcr our statute 
the evidence is to be taken in the light most favorable to the plaintiff, 
with every reasonable intendment, and every reasonable inference to 
be drawn therefrom. Ellis v. Power Co., 057. 

17. Evidence-9egZigence-Nonsuit-Instructions-EZectricity-Dangerous 
Instrumentalities.-Evidence that  the Syear-old intestate of plaintiff 
was found dead with the uninsulated end of the defendant electric 
company's live wire in his hands; that  this was on a n  abandoned side 
line connected with the main line carrying a deadly voltage, and ran 
some fifteen feet from a frequented pathway used by the family of 
the intestate, which the intestate had used on this occwion in going 
home from Sunday school; that on prior occasions these wires had 
shocked others, and the defendant should have known thereof by 
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reasonable inspection, and that  close to  the place where the intes- 
tate's hands had clasped the deadly uninsulated wire there was a 
glass insulator around which the wire had been wrapped, and which 
was on a rotten cross-arm that  had been supported by the pole, is 
held sufficient to take the case to the jury upon the defendant's 
motion as  of nonsuit, and to deny its request for a peremptory in- 
struction in its favor upon the issue of actionable negligence. Ibid. 

18. Evidence - Demurrer - Equity - Reformation of Instruments-Cross- 
Actio+Defenses.-Where equity is sought to remove a cloud upon 
title to lands by those chiming the reformation of their conveyance 
into a deed conveying a fee-simple absolute title by reason of judg- 
ment liens against the former owner obtained subsequent to the 
registration of the plaintiff's deed, and the defendants, the judgment 
creditors, set up a cross-action asking affirmative relief on the 
grounds of fraud against their rights, and therefore no title had 
passed to the plaintiff, with evidence to support their allegations, 
plaintiff's demurrer to the defendant's evidence admits every mate- 
rial fact reasonably to be inferred therefrom, and the validity of the 
plaintiff's title being directly involved, the plaintiff's demurrer thus 
interposed is bad, and is properly denied. Trust Co. v. Bank, 528. 

19. Evideftce-Letters-Carbon Copies.-Unsigned carbon copies of letters 
a re  incompetent evidence of their contents without identification as  
to the person against whose interest on the trial they are  sought to 
be introduced. The general requirements as  to the competency of 
letters a s  evidence, when mailed, the identification of the writer, 
their mailing and receipt, notice to produce, etc., stated by Brogden, J. 
Chair Co. v. Crawford, 531. 

20. Evidence-Sonsuit-Questions for Jurlj-Insurance, Life-Payment of 
Premiums.-Where there is a provision in a policy of industrial in- 
surance that the policy would be "in benefit" only upon the payment 
a t  a certain time weekly of a specified amount, and there is some evi- 
dence from which the jury may reasonably infer that  this condition 
had been complied with by the insured, the issue should be answered 
by the jury, and a judgment a s  of nonsuit upon the evidence in the 
case is erroneously entered. Moore v. Ins. Co., 538. 

21. Evidence-Written Instruments-Letters-Original Writings-Copies. 
The original of a letter sought to be introduced in evidence, unless 
collateral to the controversy or issue, is the best evidence of its con- 
tents, and a copy may not be received unless i t  is  shown by compe- 
tent witnesses that it  had been destroyed or lost, and could not be 
found after a reasonable search. Harr is  v. Singletary, 583. 

22. Same-Clerks of Court--Justice's Courts.-Where a letter introduced 
on a trial of a criminal action is transmitted on defendant's appeal 
to the clerk of the Superior Court, a copy thereof of record may not 
be testified to on the trial of a civil action for false arrest in the 
Superior Court, when involved in the issue, without showing the loss 
of the original by the clerk to whom it had been given, or showing 
by a recognized legal way that the original could not reasonably 
have been introduced. Semble, a justice's court is partly one of 
record under C. S., 1482. Ibid. 
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EVIDENCE-Continued. 
23. Evidence-Appeal and Error-Admissions.--Where the defendant in 

an action for damages for false arrest h ~ s  admitted su~stant ial ly  the 
contents of a letter material to the inquiry, and n3t collaterally 
involved thereon, the erroneous admission of a copy thereof is cured. 
Ibid. 

24. Evidence - Appeal and Error  - Objections and Exceptions-Cross-Ex- 
amiflation-NTaiver.-TT7here testimony of a witness has been erro- 
neously admitted by the court to  he intrcduced a t  the trial after the 
appellant had duly and properly excepted thereto, upon cross-esami- 
nation he may question the same witness upon the subject-matter of 
his exception without waiving any of his rights on acpeal. Shelton 
v. R. R., 670. 

25. Evidence-Criminal Laur-Character-Instructions.-Where the pris- 
oner on trial for a homicide has admitted when a witness in his own 
behalf, that  he had been imprisoned several times f o ~  breaking the 
criminal law in other and minor offenses, an instruction stating these 
admissions and confining them a s  evidence only in relation to the 
truth of his other testimony is not error. S. v. Johnson, 701. 

26. Eaidence-Trials-Nonsuit-Directing Verdict.-Defendant's motion as  
of nonsuit, or a directed verdict in its favor, mill be denied when the 
evidence. taken in the light most favorable to  the plaintiff, and every 
reasonable intendment therefrom, is sufficient to take the case to the 
jury and support a verdict as  a matter of law in the plaintiff's favor. 
Robinson v. Ivey. 805. 

27. Evideme- Right to Cross-Examine Witnesses.-Where a cause has 
been referred and regularly proceeded with before a commissioner to 
take depositions therein, the party has a right to crorjs-examine the 
witnesses of the opposing party, which may not be denied him as a 
matter of law. Sugg v. Engine Co.. 814. 

28. 8am.e -Reference - Report of Referee - Deposition S'riclcett Out - 
Statutes.-Where a commissioner to take depositions has, over the 
objection and exception of a party litigant, denied him the right of 
cross-esamination of a witness of his opponent, and has appealed 
therefrom to the trial court, and preserved his right, the exception 
gives notice of the grounds upon which i t  was based, and on his 
motion on the trial, the deposition relating to that  part of the evi- 
dence mill be stricken out. C. S., 1820. [bid. 

29. Same-Motiow-Where a motion to suppress a deposition is based upon 
an irregularity in the way in which i t  was taken, it  [should be sup- 
ported by evidence alieunde, therein differing from the appellant's 
right to have testimony given in the direct examination of a witness 
taken by deposition suppressed for the refusal of the commissioner 
to permit him to cross-examine a witness of the opposing party, under 
his objection and esception duly taken and preserved. Ibid. 

30. Same-Bills and Notes-Negotiable Instrzcments-CollaiLeral-Liens.- 
Where the note of a nonresident defendant has been ~lttached in a n  
action brought in the courts of this State, and an interpleader claims 
as  a holder in due course, and makes i t  to appear that  it  was taken 
a s  collateral security to another note, i t  is  a holder in due course only 
to the extent of its lien. C. 8.. 3007. ZbZd. 
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31. Evidence - S e w  Trials - iVewlg Discoeered Euidence -Appeal and 
Error.-Under the facts of this case, a motion for a new trial for 
newly discovered evidence made in the Supreme Court is allowed, the 
refusal of the motion by the trial judge not being reviewable. Moore 
v. Tidwell, 855. 

32. Euidence-Bailment-Pires-Negligeflee-Burdett of Proof.-Where an 
automobile is kept in a garage for repair and has been destroyed by 
fire, the burden is on the defendant to show that it mas not negligent 
to rebut the doctrine of re8 ipsa loquitur, under the decision in Beck 
2.. Wilkins, 179 N. C., 231. Maloof v. l lotor  Co., 857. 

EXAi\lINATION. See Insurance, 4. 

EXCEPTIONS. See Appeal and Error, 11, 22. 

EXCUSABLE NEGLECT. See Judgments, 8, 21; Appeal and Error, 27. 

EXECUTION. See Deeds and Conveyances, 7 ; Judgments, 9 ; Instructions, 9 ; 
Sales, 3. 

1. Etrcution - Judgnfents -Liens - Levy-Skeriffs-Deeds and Conuey- 
ances-Return Day-Void Deeds.-A judgment is a lien upon lands 
of the defendant, and upon issuance of a n  esecution the sheriff has 
such an interest a s  clothes him with the power to sell only until the 
date of its return to the court;  and a sale made thereafter is void, 
and the sheriff's deed conveys no title to this grantee. C. S., 614, 
672. The distinction pointed out a s  to  esecution sales of personal 
property where the sheriff takes and delivers possession under fieri 
facias and venditioni e;rpo?Las. Jeffrey8 v. Hocutt, 332. 

EXECUTORS AND ADMINISTRATORS. See Actions, 7; Courts, 1 ; Wills. 
1, 13. 

EXENPTIONS. See Constitutional Law, 4. 

EX NERO MOTG. See Appeal and Error, 40. 

EXONERATION. See Deeds and Conveyances, 12. 

EXTENSION OF TIME. See Bills and Notes, 6 ;  Mortgages, 8. 

FAITH AND CREDIT. See Constitutional Law, 9. 

FALSE ARREST. See Arrest and Bail. 

FEDERAL COURTS. See Removal of Causes, 1, 5, 9, 10; Courts, 7.  

FEDERAL GOVERNMENT. See Constitutional Law, 12. 

FEES. See Constitutional Law, 1. 

F E E  SIMPLE. See Estates, 4 ;  Wills, 6. 

FELLOW-SERVANT. See Railroads, 1 ; Negligence, 17; Master and Servant, 
2, 3, 6. 

FELOXY. See Convicts, 1 ;  Escape, 3. 

FINDINGS. See Appeal and Error, 7, 13, 27; Reference, 1 ;  Criminal Law, 17. 
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FIRE DISTRICTS. See Municipal Corporations, 4. 

FIRES. See Bailment, 4 ;  Evidence, 32. 

FORECLOSURE. See Drainage District, 1 ;  Mortgages, 2, 5 ;  Deeds and 
Conveyances, 12 ; Corporations, 11 ; Pleadings, 7. 

FOREIGN CORPORATIONS. See Actions, 4. 

FORGERY. See Deeds and Conveyances, 9 ;  Mortgages, 4, 7 

FORSICATION. See Criminal Law, 8. 

FRAUD. See Release, 1 ;  Actions, 1 ;  Arbitration and Award, 1, 3 ;  Banks 
and Banking, 3 ;  Bills and Xotes, 4, 7 ;  Evidence, 7 ;  Limitation of 
Actions, 1; Negligence, 19. 

FRAUD IN T H E  FACTUM. See Contracts, 14. 

FRAUD IR' THE TREATY. See Contracts, 12. 

FRAUDULENT JOIR'DER. See Removal of causes, 1, 6. 

GARNISHhlEKT. See Attachment, 3 ; Courts, 8. 

GIFTS. See Deeds and Conveyances, 4 ;  Husband and Wife, 2 ;  Wills, 12, 

GOOD FAITH. See Corporations, 7, 8. 

GOODS. See Health, 1. 

GOVERNMENT. See Drainage Districts, 4 ; Constitutional Law, 12 ; States, 1 ; 
Municipal Corporations, 10. 

1. Government - Constitutional Law - Drainage Districts-Branches of 
Government.-The creation of the Mattarnuskeet Drainage District by 
the Legislature and providing for the assessments among the land- 
owners therein according to benefits received under the proceedings 
in  court provided by the statute, is  not violative of ca r  Constitution 
providing that the legislative and judicial, etc., departments of our 
government shall be separate and distinct from each other. Const. 
K. C., Art. I ,  sec. 8 ;  C. S., 5312 et seq., ch. 94, Art. 5, subch. 3. O'Neal 
v. Mann, 153. 

2. Government - Limitation of Actions-War-Carriers--Railroads-Di- 
rector-General.-The placing of carriers under Federal control a s  a 
war measure was the creation of a governmental agency under the 
Director-General of Railroads, and the statute of limitations will not 
run against the collection of unpaid freight charges in a n  action of 
such Director-General to recover them against the consignee of the 
shipment. Davis v. Ford, 444. 

GRAND JURY. See Criminal Law, 2. 

GRANTS. See Evidence, 1, 4. 

GUARANTY. See Debtor and Creditor, 1. 

HABEAS CORPUS. 
1. Habeas Corpus-Insanity-Legality of Detention ot Petitioner.-The 

question to be determined by the judge in habeas ompus proceedings 
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HABEAS CORPUS-Cot~tinued. 
is the legality of the restraint of the petitioner, and such proceedings 
are  not available a s  a means of reviewing and correcting mere errors 
as  distinguished from defects of jurisdiction. C. S., 2234, 2235. I n  
r0 Chase, 450. 

2. Same-Certiorari.-When the petitioner in habeas corpus has been ad- 
judged insane and her detention is ordered by a court of lunacy of 
another state, the judge of the Superior Court in this State by whom 
the proceedings of habeas corpus is heard should determine the 
validity of the order of the adjudication of insanity when the same 
is properly presented to him, and this is  the determinative question 
involved, and upon failure to have done so the case will be remanded. 
Ibid. 

3. Same-Courts-Tempwary Orders-Restraint-Inquisition of Insanity. 
When the judge before whom proceedings in  habeas corpus are  had, 
involving the question of the petitioner's detention upon the validity 
of an inquisition of lunacy in another state: Held, should the matter 
be remanded and the proceedings in  lunacy be held invalid, and i t  
appears to the trial judge that the petitioner should be restrained on 
account of present insanity, he may issue a temporary order for her 
safety and welfare pending proceedings lawfully to be held in such 
instances. Ibid. 

HARMLESS ERROR. See Deeds and Conveyances, 11; Appeal and Error, 
30, 36, 43; Instructions, 14. 

HEALTH. See Courts, 3. 
1. Health - Municipal Covpwations - Cities and Towns - Ordinances- 

Markets-Perishable Goods.-A city in the exercise of statutory au- 
thority may enact a valid penal ordinance a s  affecting the health of 
its citizens, and under i ts  police power, require that meats, Esh, 
oysters and perishable matter be sold a t  a sanitary market building 
containing refrigeration and other sanitary methods, under proper 
inspection, where adequate accommodation may be obtained a t  a 
reasonable rental, and may exclude such business within a prescribed 
territory therefrom, the location of the market-house being reason- 
ably suitable to the business or trades specified. Angelo v. Winston- 
Salem, 207. 

HEARING. See Injunction, 1. 

HEARSAY. See Evidence, 6, 9, 13. 

HEIRS. See Wills, 5; Elstates, 7. 

HIGHWAYS. See Counties, 1 ; Statutes, 1 ; Negligence, 4, 8. 
1. Roads and Highways-State Highway Commission-Statutes-Discre- 

tionary Pinoers - Reservation of Powers -Location of Highways- 
County-Seats.--The large discretion given by the Legislature to  the 
State Highway Commission was limited by the express words of the 
statute to exclude the relocation of public highways connecting the 
various counties of the State, disconnecting them or making any 
change, alteration or  discontinuance when such would exclude county- 
seats existing along the highways, or the  principal towns located 
along the route. Carlyle v. Highway Commission, 36. 
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HIGHWAY S-Continued. 
2. Same-Mandatory Statutes-Discretion.-The requirement of the stat- 

ute that  the public system of highways under the control of the State 
Highway Commission must "run to" and "connect" with county-seats, 
is mandatory, withdrawing from its large discretionary powers that 
of relocating one of these roads contrary to this statul.ory provision. 
Ibid. 

3. Same-Exercise of Discretionary Powers-Final-Statutc:s.-Where the 
State Highway Commission has complied with the fc~rmalities pre- 
scribed by the statute with regard to a highway leading into and 
from a county-seat, and has accordingly designated the existing roads 
as  appeared upon the map, as a part of the plan adopted, and accord- 
ing to the terms of the statute has posted the map i t  has made a t  the 
courthouse door in the proper county, and has thereafter continued 
to so use the roads designated and by its conduct and acts has  thus 
maintained them, its act in so doing is a final determination of the 
fact that the roads so adopted are the most practical routes within 
the meaning of the statute, and the exercise thereafter of any dis- 
cretion in making radical or substantial changes in the location is 
ineffectual. Ibid. 

4. Same-Maps.--When the Highway Commission has mapped, adopted, 
selected, established and maintained an existing highway as  the sole, 
separate and independent line connecting two county-seats, this is a 
location of the road by the commission, and no radical or substantial 
departure therefrom can be made. Ibid. 

5. Statutes-Amendments-Interpretation-State Highway Commission.- 
The amendment of the Legislature of 1921 to the laws of 1919, the 
latter of which referred to county-seats and principal :owns, etc., by 
the use of the words "most practicable route," applies to the connec- 
tion of the State's highways with the National highways in adjoining 
states, and not to  connecting the county-seats, etc., in the manner 
required by the former act. Ibid. 

6. Roads and Highways-State Highway Conzntission.-A contract by a 
county to loan money to the State Highway Commission upon the 
agreement that  the latter should establish and maintain a highmar 
in its State system of roads, is  ineffectual, Johnson v. Highway Com- 
mission, 192 N. C., 561, cited and applied. Ibid. 

7. Sam-Adoption of Highway Into System,.-Where by its final de- 
termination the State Highway commission has adopted a highway 
as a part  of the State's system of roads connecting two county-seats 
of the State, i t  may not a s  a discretionary measure, change this 
route thirteen miles from one of them and consolidate il with another 
highway which enters the county-seat in question, upon the ground 
that it  would be a saving of expense to the State. Ibid. 

8. Roads and Highways - State Highway Commission - Principal and 
Surety-Contracts-"Materials."-Where a surety is obligated under 
the provisions of its bond with the State Highway Cominission to pay 
for the labor and material used in the construction of a State high- 
way in default of the contractor to do so, and the rorld in question 
is through a section of the county making it  desirable a s  a good busi- 
ness proposition, and in conformity with general usage of like con- 
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tractors under the same or substantially the same conditions : Held, 
supplies of groceries furnished for the consumption of the laborers; 
gas and oil necessarily used for the machinery employed in its con- 
struction, and food for  the teams engaged in the project, come within 
the intent and meaning of the words "materials used in the construc- 
tion of the road," for the payment of which the surety is liable under 
its contract. Overman v. Casualty Co., 86. 

9. Same-What Are Sot  Newssaries.-Candies, cigars, cigarettes, ginger 
ale and other soft drinks sold by the contractor a t  a laborer's camp 
in the construction of a highway for the State Highway Commission 
to be paid for by the contractor and charged in the pay roll against 
the laborers buying them, are  not necessaries under the terms of the 
surety bond on the contract. Zbid. 

10. Roads and Highways - State Highuxys - Detours-Safe Condition- 
Contracts-Signs.-The statutory requirement that detours from the 
State highways where roads are being constructed or repaired shall 
be kept reasonably safe for public travel and the place thereof 
marked with specific signs or barriers to notify the traveling public 
of the menace is mandatory. and where a contractor with the State 
Highway Commission has expressly agreed in his contract for a par- 
ticular road to observe these statutory requirements, such contractor 
is liable in damages to one traveling on the public highway, who was 
injured in having his car wrecked, as  the proximate cause of the 
contractor's negligence therein. Hughes v. Lassiter, 650. 

11. Same-Evidence-Questions for  Jury-Nonsuit.-Evidence held sufi- 
cient in this cause to  take the issue of defendant contractor's liability 
to the jury under its express provisions in his contract with the 
State Highway Commission, which tends to show that  the defendant 
contractor was constructing a certain part of the State highway 
where it  crossed a dangerous place on a railroad track, and had not 
barricaded the highway a t  the detour or placed there the required 
signs, and that  the plaintiff driving his car using the detour indicated 
by the defendant's employee a t  the place, had carefully approached 
the railroad track to cross it, having safely passed there the morning 
of the same day, and the car was injured by a certain imperfection 
since occurring, and defendant's motion as  of nonsuit was properly 
denied. Zbid. 

12. Roads and Highways-Principal and Surety-Zndemnitv Bonds-J4a- 
terialmen-Labor-Renting of Necessary Machines and Implements. 
The surety on a contractor's bond for the building of a public road 
or highway is presumed to have acquainted itself with the character 
of the ror!d contract& for by its principal, and the local conditions 
that woull affect the cost of its construction, and where its bond 
includes payment by the contractor of labor and material to be em- 
ployed or used therein, it  is  liable to one who has rented to  the con- 
tractor a steam shovel, boiler, etc., necessary to the construction of 
the highway under local existing conditions. Wiseman v. Lacy, 751. 

HIGHWAY COMMISSION. See Municipal Corporations, 6. 

HOLOGRAPHIC WILLS. See Wills, 8. 
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HOMESTEAD. See Wills, 3 ;  Instructions, 9 ;  Sales, 3. 
1. Homestead-Allotment Less Than $1,000 -Irregularity of Appraise- 

rnent-Statutes.-An allotment of a homestead to the value of $800, 
laid off under execution, does not render allotment roid, especially 
when the plaintiff in an independent action contesting its validity has 
introduced the former record containing the proceedings for laying 
off the homestead, and contends on appeal that it  was erroneously 
admitted in the trial court. C. S., 740. Carstarplien v. Carstar- 
phen, 54. 

HOMICIDE. See Appeal and Error, 1. 
1. Homicide-Justifiable Homicide-Self-Defrwe-Questions for Jury.- 

Where one, without blame on his part, is assaulted ky another, and 
in the exercise of ordinary firmness he actually apprehends or has  
reasonable grounds to apprehend that  his life is in danger, or he i s  
in danger of great bodily harm, he may use such force as reasonably 
appears to him to be necessary to save his life or to  protect himself 
from great bodily harm, the necessity real or apparent being for the 
jury to determine upon the evidence: and should the jury so find the 
homicide is  excusable. S. v. Waldroop, 12. 

2. Same-Znstructions-Appeal and Error.-Where there i~ evidence that  
the prisoner on trial for  a homicide was justifiable in  taking the life 
of the deceased, i t  is reversible error for the judge I o insufficiently 
charge upon the principle of self-defense. Ibid. 

3. Homicide-Murder-Verdict-Capital Feluny.-Where a prisoner is  
tried for murder in the first and second degrees, etc., a general 
verdict of guilty is insufficient under which to impose the death sen- 
tence, it  being required that  the verdict, under the elridence, specify 
the greater offense, if they so find the fact to be. C. S., 4200, 4642. 
S. v. Ross, 25. 

4. Homicide-Xurder-Capital Felony-Preconceived Irttem t-Evidence in 
RebuttadDrunkenness.-There must be a preconceiv(?d intention to 
commit murder in the first degree, which may be wbutted by evi- 
dence that  the accused was too drunk to have formed it. Ibid. 

5. Homicide-Murder-Evidence-Dying Declarations-Def ewes.-Dying 
declarations on a trial for  murder made by the deceased with knowl- 
edge of approaching death resulting from a pistol shot in the hands 
of the defendant, which caused the death, a re  admissible in behalf 
of the defendant a s  tending to show that  the death resulted from a n  
accident. 8. v. Blackwell, 313. 

6. Homicide-Znstructiom-Evidence-Appeal and Error.- Where the de- 
fendant on trial for a homicide pleads a perfect self-defense upon 
evidence tending to show that  deceased drove into the yard of his 
home, used abusive language to him and threatened his life, and he 
Ared the deadly shot after the deceased had drawn a pistol on him, a 
charge of the court based upon the deceased's assaulting the prisoner 
with his hands, choking him, etc., of which there w ~ s  no evidence, 
and upon the theory of a killing without malice, is reversible error 
to the defendant's prejudice. 8. v. Lee, 321. 

7. Homicide-Evidence-Zdentification.-Upon the question of the iden- 
tity of the defendant on trial for  a homicide as  the one who had 
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committed the crime, the hesitancy of the witness to identify him, 
followed by his positive and unequivocal testimony that the prisoner 
was the one, is properly admitted over the defendant's exception. 
S. v. Bazemore, 336. 

8. Homicide-Circumstantial Evidence-Nonsuit.-A conviction of murder 
in the first degree may be had upon sufficient circumstantial evidence. 
Ibid. 

9. Homicide-Murder in the First Degree-Preseme of Judge-Constitu- 
tional Law.-For a conviction of murder in the first degree under 
our statutes, C. S., 4200, 4642, the jury must find specifically under 
the evidence that  this degree of crime has been committed by the 
defendant, and the verdict must be received in open court in the 
presence of the presiding judge under Constitutional Mandate, Const., 
Art. I, secs. 13, 17, which right may not be waived. Ibid. 

10. Homicide-Murder-Capital Felony-Instructions-Burden of Proof.- 
Where the prisoner is on trial for murder in the first degree, burglary 
and rape, and there is evidence to support a verdict for each of these 
offenses, a n  instruction is  proper, when construed a s  a whole, that  the 
hurden of proof was on the State to show beyond a reasonable doubt 
an unlawful killing with malice and with premeditation and delib- 
eration or murder committed in the perpetration, or attempt to perpe- 
trate, other felonies named. S ,  v. Walker, 489. 

11. Homicide-Evidence-Presumption8 - Malice - Deadly Weapon-Mur- 
dw.-Where there is evidence that  the prisoner on trial for a homi- 
cide killed the deceased by striking him on the head with an axe, a 
deadly weapon, the law raises the presumption that the killing was 
with malice a t  least sufficient to sustain a verdict of murder in the 
second degree. Ibid. 

12. Homicide-Drunkenness-Intoxication.-As to the defense for com- 
mitting a homicide, that  i t  was done under the influence of voluntary 
intoxication or drunkenness, upon the question of mental incapacity, 
apply S. v. Ross, ante, 25, and other cases c i t d  in that  opinion. Ibid. 

13. Homicide-E&dence-Verdict.-Upon the trial for a homicide the jury 
may accept in part the defendant's evidence tending to establish his 
innocence and convict him upon other evidence tending to establish 
his guilt beyond a reasonable doubt, and where the evidence thus 
introduced is sufficient to convict the defendant of murder, both in the 
first and second degree, a verdict convicting the defendant of the 
lesser crime will be sustained. S. v. Branch, 621. 

14. Same-Malice-Presumptions.-Evidence that  a prisoner killed the de- 
ceased with a pistol shot is sufficient of malice necessary to sustain a 
verdict of murder in the second degree. Ibid. 

15. Homicide-Evidence-Letters-Hmband and Wife.--Letters introduced 
on the trial for  a homicide from the prisoner to  his wife, properly 
identified by a third person and introduced by him without the pro- 
curement of the wife, may be received a s  evidence. Ibid. 

16. Homicide-Uurder - Evidence - Corpus Delicti-Appeal and Error.- 
Where a prisoner upon a trial for a homicide has been convicted of 
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murder in the first degree under sufficient evidence, to sustaiu the 
verdict, including that tending to show that  he shot the deceased 
with a pistol, and the deceased threw up his hands and fell with "his 
brains working out of his head," with reference in the record to the 
death of the deceased which appears not to have been questioned 011 

the trial a s  a result from the pistol shot: Held, the corpus delicti has 
been made sufficiently on appeal where the point has first been raised 
in the Supreme Court. S. v. Johnson, 701. 

17. Hmicide-L~urder-Evidence--llZibi-Questions for Jiiry.-Where the 
defense of an alibi is relied on upon the trial for a homicide, con- 
flicting evidence of the State as  to whether one of its witnesses could 
have been correct in his testimony that he had seen the defendant a t  
the place of the crime a t  its occurrence in connection with the testi- 
mony of another of its witnesses tending to show its impossibility, is 
one for the jury. Zbid. 

18. Homicide-Vurder-Self-Defense-Evidence - Questions for JUT-?/.-A 
homicide is justifiable when the killing is done under a reasonable 
apprehension under the circumstances that it  was necessary to pre- 
vent the killing of the accused, or to save himself from great bodily 
harm, and the question of the reasonableness of sucXh apprehension 
under the circumstances is one for the jury. S. ti. Holland, 713. 

19. Same-Euidc?lce-Qz~estions for Jury.--Upon the question of justifiable 
homicide, evidence is permissible that  tends t o  show 1 hat  the defend- 
a n t  was physically greatly inferior to the deceased, knew of his dan- 
gerous character or reputation, and of threats made by him against 
his life, had previously been assaulted without provocation by the 
deceased, and that a t  the time of the killing he had retreated before 
him in fear as  he advanced upon him and until prevented by his 
surroundings. Ibid. 

20. Homicide - Evidence - Self-Defense - Collective Pact:, -Appeal and 
Error-Prejudice-Reversible Error.-Where there is evidence tend- 
ing to show that the accused killed the deceased under a reasonable 
apprehension of his own death or of receiving gre,it bodily harm 
from h im;  that  he unexpectedly met the deceased a t  the door of the 
room he was leaving, his testimony that he "could tell from the ap- 
pearance of the deceased, when he came in the cafe door, and jumped 
a t  me, that  he was mad. I think he  was drinking," is competent as  
a statement of collective simple facts calling for an ordinary and 
natural inference, which couclusion in itself is a statrmment of a fact, 
and its exclusion by the trial judge constitutes prejudicial and rever- 
sible error under the evidence of this case. Ibid.  

21. Homicide-Murder-Evidence-Re8 ffestce-Premeditatiolz.-Where the 
evidence on the trial for  a homicide tends to show tkat  the prisoner 
broke into a store with the intent to commit larceny, and being con- 
fronted by two men guarding the store, fatally shot or e and seriously 
injured the other, on a trial for murder o: the first, evidence is com- 
petent a s  to the shooting and injuring of the other as a part of the 
res gestcc, and also upon the element of premeditation necessary t n  
convict of murder in the first degree. S. 2). Xitchell, 596. 
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HUSBAND AND WIFE. See Judgments,. 6 ; Mortgages, 1 ; Contracts, 8 ; 
Criminal Law, 8, 14; Estates, 1 ;  Deeds and Conveyances, 13; Tenants 
in Common, 1 ;  Homicide, 15; Actions, 10. 

1. Husband and ~7ife-Alinwn~-Stat~~tes-Marriage.-In the wife's ap- 
plication to the courts for  alimony without divorce, C. S., 1667, i t  is  
not required that the judge find the facts upon which he bases his 
order allowing it. Springer v. Springer, 35. 

2. Husband and Wife-Estates - Entireties-Gift-ParoZ Trusts-Trusts 
-Deeds and Conveyances.-Where a husband pays for lands and has 
a deed therefor made to the wife, the law presumes that he has made 
a gift to her of the lands so conveyed. Cavter v. Oxendine, 478. 

3. Sam,e-Statutes-Separate Examination of Wife-Probate.--Our Con- 
stitution and statute require of a conveyance of lands by the wife, 
for her protection, that  her written consent and privy examination 
be taken, and a par01 trust in lands purchased with her own money, 
or partly so purchased, cannot be engrafted on a deed, made subse- 
quently, a t  her request by the seller to her and her husband, or 
create an estate by entireties so that the estate surviving to the hus- 
band will descend to his heirs a t  law. Ibid. 

IDENTITY. See Criminal Lam, 9. 

IDESTIFICATIOK. See Deeds and Conveyances, 17. 

IMPEACHMEKT. See Criminal Law, 13, 14. 

IMPLIED AUTHORITY. See Insurance, 17. 

IMPROVEMENTS. See Municipal Corporations, 3. 

INCOME. See Wills, 3. 

INDEMNITY. See Attachment, 2 ;  Principal and Surety, 1 ;  Election of 
Remedies, 1. 

INDEMNITY BONDS. See States, 2 ; Contracts, 11 ; Debtor and Creditor, 2 ; 
Highways, 12. 

INDEX BOOK. Records, 1. 

INDIANS. 
1. Indian Legislative Committee-Ahinistrathe Boards.-The legislative 

committee appointed to  pass upon the admissibility of persons apply- 
ing for permission to enter the Indian schools of Robeson County is 
a n  administrative board and not a court, and has the power to rein- 
vestigate the matter of qualification of an applicant, and reverse 
their former conclusion that  he was eligible. I n  r e  Smiling, 448. 

INDICTMENT. See Constitutional Law, 7 ;  Criminal Law, 720. 

INJUNCTION. See Appeal and Error, 2, 9 ;  Constitutional Law, 1, 5; Estates, 
2 ; Municipal Corporations, 3, 7, 9. 

1. Injunction-Re8tvaining Order-Continuance to Hearing.-Where the 
plaintiff in  injunction makes i t  to appear that  his remedy a t  law is  
inadequate and that he may probably succeed in establishing that  he 
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INJUNCTION-Continued. 
would otherwise sustain irreparable loss, and the rights of all parties 
preserved, the restraining order theretofore issued will be continued 
to the hearing of the case. Wenta v. Land Co., 32. 

INQUISITION. See Habeas Corpus, 3. 

INSANE PERSONS. See Contracts, 5, 8, 9;  Habeas Corpus, 1, 3. 

INSANITY. See Contracts, 5, 8, 9 ;  Habeas Corpus, 1, 3. 

INSOLVENCY. See Receivers, 1; Banks and Banking, 8. 

INSPECTION. See Master and Servant, 1. 

INSTRUCTIONS. See Appeal and Error, 12, 15, 22, 28, 29, 30, 33, 34, 35, 36; 
Evidence, 10, 17, 25; Homicide, 2, 6, 10; Insurance, 5 ;  Negligence, 3, 6 ;  
Damages, 1; Criminal Law, 11, 22. 

1. Instructions-Requests for  Instructions-AppeaZ and Error-Objec- 
tions and Exceptions.-An instruction that  in genernl terms correctly 
applies the law of the case arising from the evidence, will not be 
held for reversible error, i t  being for the appellee to offer a prayer 
for special instructions going into the particulars complained of, and 
to except to the refusal of the court to give it. Bank v. Rocha- 
mora, 1. 

2. Instructions-Conflict-Appeal and Error.-Where 8.n instruction by 
the court to the jury is conflicting upon a material point, a new trial 
will be granted on appeal. S. v, Waldroop, 12. 

3. Instructions-Appeal and Error.-Where several pha!ges of the charge 
of the judge to the jury come within a principle broadly applicable 
t o  the case, as, in  this instance, the burden of proof, i t  is  not error 
for the judge to omit to  charge upon this genera:. rule each time, 
when he has once correctly and clearly charged thereon. Pennell v. 
Brookshire, 73. 

4. Instructions-Evidence-Appeal and Error.-Where testimony upon a 
criminal trial is properly excluded upon motion of the objecting party 
t o  strike out, and thereafter in his charge the judge has referred to  
i t  a s  a par t  of the testimony, the error is prejud.icia1 and a new 
trial will be granted on appeal. S. v. Xaragousis, 246. 

5. Instructions-Negligence-Promimate Cause.-While in an action t o  
recover damages for an injury alleged to have bean negligently in- 
flicted, the judge should ordinarily define the meaning of "proximate 
cause" a s  applied to the evidence of the case, his omission to do so  
will not be considered as  reversible error to the defendant's preju- 
dice, when he has not done so with reference to  the issue of con- 
tributory negligence, and the jury could not have niisunderstood the  
principles under the general charge. Fleming v. Utilities Co., 262. 

6. B a m e E x c e r p t s  from Charge-Conaidered ccs a Whole-Appeal and 
Emor.-Instructions if correct when considered a s  a whole mill not 
be held as reversible on appeal because of seeming, error, when re- 
garded in its disjointed or fragmentary parts. Ibitl. 

7. Znetruetions-Determinative Principles of Law-Reqruests fo r  Special 
Znetructbna-Appeal and Error-8tatutes.-Where from the plead- 
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INSTRUCTIONS-Continued. 
ings and evidence a n  issue is raised for the jury to determine whether 
the holder for value of a mortgage note has elected to  sue the original 
payee instead of the maker and mortgagee, under the provisions of 
our statute, C. S., 564, i t  is required of the trial judge that he charge 
the jury upon the phase of the case, material to the determination 
of the controversy, upon the principles of law thereto applying, with- 
out the necessity of a prayer for special ihstruction covering them. 
Darden v. Baker, 386. 

8. Instructions-Directing Verdict-Evidence.-Where only one reason- 
able inference can be drawn from all the evidence in the case, an 
instruction directing a verdict accordingly if the jury so find the 
facts, is  proper. Ins. CO. v. Cates, 456. 

9. Instructions-Directing Verdict-Evidence-Excess Over Homestead- 
Execution-Sales-Burden oj' Proop.-Where the purchaser of land 
sold hnder execution contends that he is the owner by virtue thereof 
of the locus in  quo in the present action as  the surplus after laying 
off the homestead of the defendant's predecessor in title, the burden 
of proof is upon him, and a directed verdict in his favor is properly 
denied in the trial court, and he must depend upon the strength of 
his own title and not the weakness of that  of the defendant in eject- 
ment. Cilarstarphen v. Carstarphen, 541. 

10. Instructions-Evidence-Directing Verdict.-Where, by every reason- 
able intendment, the evidence and admissions on the trial should be 
resolved in appellee's favor, a directed verdict thereon against the 
defendant is not erroneous. Ibid. 

11. Instructions-Criminal Law-Statutes-SpeciaZ Requests-Appeal and 
Error.-While the judge is required by our statute, C. S., 564, to  
explain the law to the jury arising from the evidence in the particu- 
lar case that  is essential to  constitute a homicide, i t  is required of 
the prisoner to offer a request for  special instructions a s  to its appli- 
cation in more specific detail, when the charge is  substantially cor- 
rect. 8. v. Johnson, 701. 

12. Instructions-Contentions-AppeaZ and Error.-Where the trial judge 
has stated the contentions of the opposing party, the appellant insist- 
ing upon a prejudicial error therein must have called i t  to the atten- 
tion of the judge a t  the time to afford him an opportunity for correc- 
tion, or the matter will not be considered on appeal. Ibid. 

13. Instructio?as-Intimation of Opiniow-Improper RemarksJury-Ap- 
peal and Error-Prejudice-Statutes.-C. S., 564, prohibiting a n  es-  
pression of opinion by the trial judge upon the weight and credibility 
of the evidence, applies to such expressions made in the hearing of 
the jury, and it  is held reversible error for  him, in a criminal action, 
to direct a judgment of nonsuit in the presence of the jury, as  to  one 
of several defendants upon trial of them all for  kidnapping, upon the 
ground that  upon the evidence he did not participate in the offense 
charged against them all in the indictment, when the judge's remarks 
intimated that  the appealing defendants had committed the offense. 
8. v. Sullivan, 754. 

14. Instructions-Weight and Credibility or Evidence-Contentions-Appeal 
and Errcn-Harmless Error.-A recitation of the contentions of the 
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State upon the trial for murder that the testimony of a witness cor- 
roborated the testimony of another witness is not held for reversible 
error, under the facts of this case, as  an expression of opinion of the 
trial judge upon the weight and credibility of the evidence. C. S., 
564. S. v.  Mitchell, 796. 

15. Instructions-Appeal and Error-Objections and Exceptions-Conten- 
ti0ns.-The practice of the trial judge in stating the contentioils of 
the parties rests by custom and not by statute, and for alleged error 
therein the appealing party must have excepted a t  the time affording 
the judge an opportunity for correction. Chamberlvin v. Dyeing Co., 
849. 

INSURANCE. See Actions, 1 ; Appeal and Error, 8 ; Bailmont, 1, 4, 6 ;  I'rin- 
cipal and Surety, 1 ; Tender, 1 ; Judgments, 12 ; Wills, 9 ; Evidence, 20 ; 
Election of Remedies, 1. 

1. Insurance, Life-Policies-Contracts-Vc!sted Rights.--Where a life in- 
surance policy is in full force a t  the time of the death of the insured, 
and issued in favor of a designated beneficiary by name, such bene- 
ficiary having acquired a vested right under the policy contract may 
recover thereon as  against the right of another to whom the policy 
has on its face been attempted to have been chang$, there being no 
evidence that  the policy itself authorized a change of this character 
to be made, or that  the original beneficiary had thereto assented. 
Lookhart v.  Ins. Co., 8. 

2. S a m e C h a n g e  of Beneficiary-Evidence.-Where a policy of life in- 
surance has matured upon the death of the insured, and on its face 
the beneficiary appears to have been changed, the interpleader, rely- 
ing upon this change, has the burdeu of proof to establish it. Ibid. 

3. Same-Burden of Proof.-Where a life insurance wmpany acknowl- 
edges that  i t  is obligated for the payment of its policy of insurance, 
but that i t  is claimed by two different persons as  beneficiary, and one 
of them interpleads in the action, and founds her right to recover on 
the ground that the policy contract had been changed to her as  the 
beneficiary, the burden rests upon her to establish her right. Ibid. 

4. Insurance, Life - Con~ertible Term Policies - Options -Premiums- 
Medical Examination.-Where a n  insurance company has issued a 
convertible term life insurance policy with privilege of exchange 
within a specified time, for  a certain class of policy (of which it  
issued two kinds) continuously, and one gives a greater value to the 
insured than the other upon an increase of premium, without requir- 
ing another medical examination, an option as  to the kind of these 
policies is given the insured, and he may elect to take the one of the 
greater value upon paying the additional premium, without a medical 
examination. Rosenberg v. Assurance Societg, 126. 

5. Insurance, Accident - Policies - Cowtracts-Receipts for Premiums- 
Instructions-Appeal and Error.-The printed matter upon the back 
of a receipt given to the insured under an accident policy as  to  the 
value of the policy issued, is no part  of the contract and cannot effect 
an increased liability on the part of the insurer for a loss arising 
thereunder, and error in admitting it  in evidence is cured by a n  in- 
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struction of the court making the liability of the insurer dependent 
entirely upon the terms of the policy contract. Clark v. Ins. Co., 166. 

G .  Insurance, Accident-Delay b?/ Insurer to Deliver Policy to the In- 
~t~re&Actions.-Where a policy of accident insurance has been 
issued before the accident in suit, and its delivery by error or over- 
sight of the insurer has been delayed beyond that  time, and the pre- 
miums have been paid, the action thereon may be maintained. Ibid. 

7. I?isrtm~tce, Accident-Stipulatiolls as  to Delay i n  Amputati~tg Poot- 
1-alid Prwisinns.-Where among other things in a policy of accident 
insurance, that  to recover for the loss of a foot, i t  is provided that  
the foot must have been amputated within thirty days from the date 
of the accident : Held, the stipulation is a valid and enforceable one, 
whatever the insured's reason for a delay in amputating the foot 
may have been, when not consented to by the insurer. Ibid. 

8. Insurcrncr, dccident-Policies-C0~tracts-Prmz;isions-~4pp.roval of I~L- 
8lcrancc Commissiolter-Evidel~ct.-The approval of the Insurance 
('ommissioner of a form of accident inwrance is weighty evidence of 
the validity of its provisions, but not controlling upon the courts. 
C. S., ch. 106, subch. 5, art.  23. ZGd. 

9. Ins~trance, Accident-Policies - Co1itracts-Proz;isiotzs-3lterrzate Lia- 
bility.-Where an accident insurance 11olicy creates a liability for  
10s.: of time and a foot, but restricts the right of the insured to 
rccowr loss 011 only one of them: Held, the provision is valid, and 
he may not recover for both in his action. Ibid. 

10. I?zsitranc'~, Life-Pa2/nte)~t of Prcmizcmn.~-TYaiver-Policies-Contracts. 
A life insurance company may waive the strict conditions in its policy 
a i  to lmyment of premiums a t  stated periods, by awepting payment 
for arrearages, :ind thus restore the vitality or enforcement of the 
policy which othernise would be void. Brriltgton ?'. Ins. Cn., 344. 

11. I)~surollce, I~7irc-I'c~yn~ett t of Loss-A~~brogatiort-dctions.-A fire in- 
\ U ~ N I I C ~  C O I ~ ~ R I I ~  wl~icli has paid the damages for a fire loss covered 
by its policy, is subrogated to the rights of the insured to nlaintain 
an action against the railroad company for its negligence in setting 
out the fire wliich caused the loss. Ills. ('0. ?'. R. R.,  404. 

12. Itiszrra)zce, Fire-Policies-Col~trac'ts-Breach of Conditiot~ That In- 
validates t h e  Policfl-Waive..-A brew-h of the condition of a policy 
of fire insurance, statutory form (('. S., €437) that  the policy is void 
if the insured has not the sole and unconditional title is valid and 
enforceable by the company without the necessity of .disclaiming lia- 
bility upon notice or knowledge of its infraction, arid inaction on its 
part in this respect is not a waiver thereof. Smith, 1;. Ins. Co., 446. 

13. Nnme-Jlortgagcs-Sotice to Contpan~.-Khere a policy of fire insur- 
ance upon a dwelling contains the condition making the policy void 
if the ownership of the property is not sole and unconditional, and 
the property is mortgaged a t  the time with the loss payable clause 
incorporated, notice to the agent of a second mortgage on the dwell- 
ing given some time after the second mortgage was given, but before 
the occurrence of the fire occasioning the loss, will not alone render 
the insurer liable on the policy contract. Ibid. 
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INSURANCE-Continued. 
14. Insurance, Fire-Principal and Agent-Conditions-Waiver.-The rule 

that  the agent of a fire insurance company may waive conditions 
affecting the validity of a policy generally apply to such conditions 
existing a t  the time of the issuance of the policy. .[bid. 

15. Insurance, Life-Policies - Applications - Stipu1atio:zs.-A stipulation 
in the application for a policy of life insurance that the policy applied 
for will only be valid if the application is accepted by the insurer 
and delivered while the applicant is alive, and the first premium 
thereon paid, is a reasonable one, and valid. Turlingto? w. Ins. Co., 
481. 

16. Same-Death of Insured Prior to Delivery of Policy.-When the local 
agent of a life insurance company has received a n  application for 
insurance, stipulating in effect, among other things, that  i t  would 
not be enforceable unless delivered to the applicant in his life, and 
when the local agent received the policy applied for, he returned i t  
to the company on account of the death of the applicant, no delivery 
has been made that would give effect to the proposed policy contract. 
Ibid. 

17. Same-Principal and Agent-Payment of Premium-Implied Author- 
itu.--An undisclosed agreement, made between the agent of one apply- 
ing for a policy of life insurance a11d the local agent of the .com- 
pany, that  a credit would be given for professional st?rvices personally 
owed by the local agent of the insurer to the agent of the applicant, 
the latter's son, and which was so given a t  the time of the applica- 
tion for the policy, covering full payment of the premium, is  not 
binding upon the insurer, unless acquiesced in by it  Ibid. 

18. SameRatificalion-Premium Notice.-Where a local agent of a life 
insurance company has received a credit on his own personal account 
for the premium to become due on the insurer's ,icceptance of a n  
application for  life insurance, the fact that  the insurer without notice 
or knowledge of this fact sent the applicant a nctice of a second 
payment to become due if the policy were alive and in force is not a 
ratidcation of the unauthorized act of the local agent. Ibid. 

19. Insurance, Accident-Policy-Contracts-Sole Cause of Injury-Evi- 
dence-Questions for  Jwv-Nonsuit.-Where a policy of accident in- 
surance provides that  the insurer will not be liable unless the injury 
resulted directly and exclusively of all other causes from bodily 
injuries sustained, etc., evidence that the insured had sustained an 
injury from a gun-shot wound of some twenty years before that had 
healed, and there was no causal connection between it and the injury 
complained of, and evidence per contra, raises an issue for the jury, 
and the defendant's motion. as  of nonsuit should be denied. Harris 
u. Ins. Co., 485. 

IXSURANCE, ACCIDENT. See Insurance. 

IKSURAKCE COMMISSIONER. See Insurance, 8. 

INSURANCE, LIFE. See Insurance. 

IR'TENT. See Homicide, 4 ;  Wills, 2, 17;  Contracts, 11. 
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INTEREST. See Municipal Corporations, 3 ; Corporations, 4, 7 ; Drainage 
Districts, 11 ; Judgments, 16. 

INTERPLEADER. See Courts, 9. 
1. Interpleader-Attachment-Issues.-Where the note of a nonresident 

defendant has been attached by process issuing out of the courts of 
this State, and claimed by a n  intervener as  a bona fide purchaser for  
value, without notice, before maturity and prior to the time of the 
attachment, and the defendant in attachment has paid the money 
into court to abide its payment between the conflicting claimants: 
Held, the issue raised by the intervener's pleadings is the proper one 
to be considered, and not that  raised in the complaint, to  which the 
defendant named therein has filed no answer. Sugg V. Engine Co., 
814. 

INTERVENERS. See Sales, 2. 

INTOXICATING LIQUOR. See Criminal Law, 12. 
1. Intoxicating Liquor-I'ossession a t  Home of Accused-Statutes.-The 

mere possession of spirituous liquor in the home for the use of the 
owner, his family and their guests on the premises in the absence of 
a count in the indictment charging that i t  was for prohibited pur- 
poses, is not made unlawful by our prohibition statutes. C. S.. 3411 
et al. 8. v. Mull, 668. 

INTOXICATION. See Homicide. 12. 

"ISSUE." See Estates. 3. 

ISSUES. See Appeal and Error, 6, 34;  Actions, 11;  Deeds and Convey- 
ances, 3 ; Interpleader, 1 ; Eminent Domain, 3 ; Evidence, 7; Judg- 
ments, 1 ;  Removal of Causes, 2 ;  Arrest and Bail, 2. 

1. Issues - Contributory Negligence -Evidence - Appeal and Error. - 
Where the evidence is conflicting as  to the contributory negligence of 
the insured in an action to recover damages sustained in the loss of 
goods by fire, alleged to have been caused by the defendant's negli- 
gence, and the issue properly arises in the case, i t  is error for the 
trial judge to refuse an issue thereon to the jury. Ins. CO. V. R. R., 
404. 

JOIKT TORT. See Removal of Causes, 8, 10. 

JUDGE. See Homicide, 9 ;  Appeal and Error, 40. 41. 

JUDGMENTS. See Appeal and -Error, 3, 17, 27, 31, 32, 38, 40 ; Sales, 3 : 
Claim and Delivery, 1 ;  Constitutional Law, 7 ;  Deeds and Convey- 
ances, 1 ; Drainage Districts, 3, 5, 9 ;  Clerks of Court, 1 ; Execution, 1 ; 
Municipal Corporations, 1 ;  Election of Remedies, 1 ;  Criminal Law, 
17, 21;  Arrest and Bail, 3. 

1. Judgment-EstoppedPart ies  - Subject-Matter - Issues.-Estoppel by 
judgment rests upon the identity of parties, subject-matters and 
issues between the judgment relied upon and the relief sought in the 
present action. AlcInturff v. Cfahagan, 147.' 

2. Same-Wills.-Where the deceased nonresident payee of a note refers 
thereto in his will with the provision that the maker "hold what he 
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owes until both of our deaths and pay the interest to my wife . . . to  
support her a s  long as  she lives" : Held, a judgment in the court of 
foreign jurisdiction wherein the beneficiaries under the will were not 
made parties, that  the maker keep the note, prope~ly secured, lacks 
the essential elements of a n  estoppel in this Court f',r want of neces- 
sary parties, and from the judgment relied on it  was impossible on 
this appeal to sufficiently determine the. subject-matter. Ibid. 

3. Judgments-Nullity-Courts.-Where it appears from the record in 
the case that the judgment is void, i t  will be considered a s  a nullity 
by the court without life o r  effect given it. Ellis v. Ellis, 216. 

4. Judgments-Consent-Contracts-Approval of Court.--A consent judg- 
ment rests by the agreement of the parties upon its subject-matter, 
and is given the effect of a judgment of the court in accordance with 
its terms, with the approval of the trial judge. Ib,'d. 

5. Sam-Vacated Upon Consent.-A consent judgment being founded 
upon the contract of the parties may not be amended or made in- 
effectual by the court without like assent of the parties. Ibid. 

6. Same-Jlarried Women--Husband atld Wife-Deeds (and Conve~ances 
-Statutfs.--While a consent judgment must be in conformity with 
C. S., 2515, that transfers the wife's title in her separate realty to  her 
husband, upon her executing and delivering her deeli thereto in con- 
formity with the statutory prorisions, the husband may claim title 
under his valid deed. Ibid. 

7, ~S'a7ne-Annuities-Estoppel.-Where b~ consent judgment n division 
of lands is made between the husband and wife under which the 
lands of the wife were charged with the payment of an annuity to 
the husband, upon the husband's motion to vacate the judgment, the 
wife insisting upon the validity of the judgment assumes the burden 
upon the lands conveyed to her, and is bound by the judgment. Ibid. 

8. Jz~dgm?~ts-Uefaz~It-Zotionu to  Set Aside-Emusable Seglect-At- 
torneu and Client-Principal and Agent-Statutes.-Where a non- 
resident defendant has been properly served with summons under the 
provisions of C. S., 600, and refers the defense of rhe action to its 
nonresident attorneys, and a judgment by default is rendered for the 
failure of the nonresident attorneys to employ attorneys practicing 
law in this State, the nonresident attorneys are  to be considered pro 
hac  vice as  agents for the defendant, and their laches qre attributable 
to it  upon defendant's motion to set the judgment aside for surprise, 
mistake or excusable neglect. Pailin v. Cedar Work,?, 256. 

9. Judgments-Railroads - Carriers - War--Execution-Re8 Judicata.- 
The Federal Control Act of 29 August, 1916, does n ~ t  forbid a judg- 
ment being taken against a carrier for injury caused by its negligent 
act in the operation of its railroad by the Governnrent during war 
conditions, but only an execution and levy against its property, which 
cannot take place until after judgment, and this cannot be consid- 
ered a s  res judicata in the action iu which the judgment against the 
carrier had been rendered, the remedy being under the Federal 
Statute of 1920. R. R. 2;. Story, 362. 
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JUDGMENTS-Continued. 
10. Judgments-Estoppel-Res Adjudicata-Courts.-The plea of re8 ad- 

judicata must be raised and insisted upon in the proceedings before 
a board exercising judicial functions, or i t  will be deemed to have 
been waived. I n  r e  Smiling, 448. 

11. dudgmettts-EstoppeI-Res Adjudicata-Claim and Deliaery-Posses- 
siotz-Injury to Property-Actions.-Where a judgment by default is 
rendered against the defendant in claim and delivery, without hav- 
ing submitted the issue of damages for the detention or deterioration 
of the property as prescribed by the qtatute, aud thereafter the de- 
feudant has lmid the plaintiff the amount of the debt, principal, 
interest and cost, and obtained the possession of the property, the 
judgment in claim and delivery is not re8 adjudicata in the defend- 
ant's later action against the former plaintiff to recover the damages 
alleged to have been caused the property by his negligent or wrougful 
use while in his possession. Crunzp a. Love, 464. 

12. Sa~rze-Z?lsurer.-The plaintiff in possession of property under claim 
and delivery is practically liable as an insurer under the terms of his 
bond. Ibid. 

13. J~tdgncerrts-Estoppel-Deeds and Co~sve?jances-Reformation of Instru- 
mctlts-Eqt~it?/.-TThere a deed to timber standing on land is sought 
to be reformed for conveying more timber, through the mutual mis- 
take of the parties, than was intended, a judgment that the descrip- 
tiuu was ill accordance with the intent of the parties, estops the 
grantor from again setting up his equity both against his grantee 
and his pnrchaser under a deed with the same description of the 
lands conveyed. Strickland a. Shearon, 599. 

14. Judgments - Estoppel - Dceds and Co)tve?/ances-Appenl and Errot- 
Parties.--\There injunctive relief is sought against the cutting and 
removing of timber growing upon lands upon the ground that more 
timber had been conveyed by mutual mistake of the parties than was 
intended, aud the plaintiff is estopped by judgmeut from again set- 
ting up his equity, the grantee of the defendant under a deed with 
the same description of the lands upon which the timber was stand- 
ing has the title to the timber thus conveyed, though he had not been 
made a party thereto. Ibid. 

16. Jurlgincnts-Default atid Inquiry-Appeal and Error.-h judgment by 
default and inquiry establishes only the cause of action alleged in the 
complaint, and where the equitable relief of reformation of a deed 
to standing timber upon lands is therein sought, on the ground of 
mutual mistake of the parties, and judgment is entered against the 
plaintiff, the basis upon which he has sought damages for the tres- 
pass having failed, an inquiry by the court as  to the amount is im- 
providently entared. Ibid. 

16. Jltdgments-Iftterest-Verdict-Contracts - Tort-Statutes.-W7here a 
verdict is given in an action on contract in plaintiff's favor for 
moneys due by the defendant to his intestate, interest is also given 
the plaintiff on the amount of the recorery as  a matter of law, when 
uot incorporated in the verdict. C .  S., 2309. When in tort the m'&- 
ter of interest is awarded or not according as  the jury may find. 
Thomas c. Watkins, 630. 
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17. Judpment8-P'rlncZpal and Surety-Appeal and Error.-The surety on 
a bond has the right to judgment against the principal thereon as  
the one primarily liable, and a judgment against hirn alone in plain- 
tiff's favor is erroneous. Loan Asso. v. Davis, 710. 

18. Judgments - T e r m  -Rendered Outside of Trial Courtty-Consent- 
Agreement of Parties-Substantial Changes.-Where the parties to a n  
action have agreed that  the trial judge may consider the case and 
sign judgment beyond the limits of the county wherein the case was 
tried, and he has requested each of them to forward a judgment in 
accordance with intimations he has expressed, his signing of a judg- 
ment sent him by one of the parties is dnal and he may not, after for- 
warding i t  to the clerk of the court, make substantial corrections 
differing therefrom without the consent of all the parties litigant. 
Bisanar v. Buttlemure, 711. 

19. Same-Notions-Rights and Remedies-Appeal and Emor-Remand.- 
Where by consent of the parties the trial judge has signed a final 
judgment out of term, and in another county from the place of trial, 
i t  is thereafter open to the party thereto objecting by a motion in the 
cause or other appropriate remedy to protect any legit1 rights that he 
may have. Ibid. 

20. Judgment8-Consent-Contra~ts-C~1~~ts-Marriage-Eivorce.-A con- 
sent judgment is a n  agreement or contract made by the parties, 
entered with the sanction of the court, and without the consent of 
the parties to vacate o r  moderate it, the court is without power to 
do so. And where it is entered in a suit for  divorce brought by the 
wife in which her husband is required to pay certain sums of money 
a t  stated intervals for the support of the wife and the child of the 
marriage as  long a s  she may remain unmarried, the later absolute 
divorce granted in her independent action is not a violation of the 
terms of the consent judgment, and the Superior Court judge has no 
authority to modify i t  upon that ground. Lentz v. Lwtz,  742. 

21. Judgment -- Default -Motions -Excusable Neglect-.lfe'rltorwua De- 
fense.-The party moving within a year to set aside a judgment 
taken against him for mistake, inadvertence, surprirse, or excusable 
neglect, C. S., 600, must also make i t  appear that  he h , ~ s  a meritorious 
defense. Crye v. Stoltz, 802. 

JUDICIAL NOTICE. See Courts, 3. 

JURISDICTION. See Actions, 7 ; Wills, 16 ; Courts, 1, 8 ; Ren~oval of Causes, 
2, 5, 10; Attachment, 3; Clerks of Court, 1. 

JURY. See Instructions, 13. 

JUSTICES OF THE PEACE. See Courts, 8 ;  Evidence, 22. 

JUSTIFIABLE HOMICIDE. See Homicide, 1. 

KNOWLEDGE. See Bills and Notes, 10 ; Contracts, 7. 

LAROR. See Highways, 12. 

LAND DEVELOPMENT. See Deeds and Conveyances, 1, 8. 
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LASDS. See Actions, 2 ; Municipal Corporations, 8. 

LAWS. See Instructions, 7 ;  Appeal and Error, 44. 

LEGISLATIT7E COMMITTEE. See Indians, 1. 

LEGISLATIVE POWERS. See Constitutional Law, 13 ; Deeds and Con- 
veyances, 21. 

LETTERS. See Evidence, 6, 8, 19, 21; Homicide, 15. 

LEVY. See Execution, 1. 

LIABILITIES. See Banks and Banking, 1, 9; Insurance, 9 ; Corporations, 9 ; 
Bailment, 6. 

LIBEL. See Criminal Law, 7. 

LIENS. See Drainage Districts, 1 ;  Execution, 1 ;  Mortgages, 1, 2, 4 ;  Me- 
chanics' Liens, 1 ; Appeal and Error, 31 ; Sales, 4 ; Clerks of Court, 2 ; 
Deeds and Conveyances, 20; Evidence, 30; Records, 1. 

LIFE ESTATES. See Estates, 6. 

LIMITATION. See Education, 1. 

LIMITATION O F  ACTIONS. See Government, 2 ;  Actions, 10; Criminal 
Law, 18. 

1. Limitation of Actions-Deeds and Conveyances-Reformation-Equity 
-Fraud-Mistake-Statutes.-While a deed reserving a life estate in 
the grantors may be reformed for fraud, mutual mistake, etc., so as  to 
show that  in fact it  was a mortgage with the defeasance clause 
omitted, and permit those claiming title under the mortgagor after 
his death to  have an accounting in proper instances, they must do 
so within three years from the discovery of the fraud, etc., or when 
they should reasonably have discovered it, during the continuance of 
the life estate or thereafter, under the provisions of C. S., 441(9) and 
437 ( 4 ) .  Muse v. Hathazcay, 227. 

LOASS. See Constitutional Law, 9 

LOCAL PREJUDICE. See Removal of Causes, 11. 

LOCATION. See Highways, 1. 

BIACHIKERP. See Highways, 12. 

NALICE. See Criminal Law, 10, 15; Homicide, 11, 14; Arrest and Bail, 2, 4. 

MALPRACTICE. See Appeal and Error, 43. 

JIAKDAMUS. 
1. Malzdamus - Pleadings - D e m u r r e r - l a n d a u s  is a n  extraordinary 

remedy allowed in civil matters to compel a public officer to perform 
some legal duty clearly required of him by law, when no other remedy 
is available, and the complaining party must clearly establish the 
violation of his right to obtain the relief sought. Hayes v. Ben- 
ton, 379. 

MAPS. See Deeds and Conveyances, 1 ; Highways, 4. 
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MARKETS. See Health, 1. 

MARRIAGE. See Husband and Wife, 1 ; Judgments, 20. 

MARRIED WOMEN. See Judgments, 6. 

MASTER AND SERVANT. See Railroads, 1 ; Removal of C ~ L  ses, 4, 8 ; Negli- 
gence, 10, 17, 19, 27. 

1. Master and Servant-Employer and Employee-Negliyence-Duty of 
Uaster - Safe Instrumentalities -Inspection. - Evidence-Nonsuit.- 
Where there is evidence that a lineman of an electrw transmission, 
etc., company is required in  the course of his employment to climb 
poles erected to support the overhead wires, by the use of steel spurs 
or "climbers" strapped to his feet which would probably slip on im- 
perfect poles and cause him to fall to  the ground to his injury, and 
the poles had been selected by the defendant or its agents, and under 
the foreman's requirements the lineman attempted to climb a defec- 
tive pole, and fell and was fatally injured by reason of an improper 
pole, under the principle that  the master is required by ordinary 
care to inspect the instrumentalities i t  provides in such instances. i t  
is sufficient for the determination of the jury upon the issue of the 
defendant's actionable negligence, and without further evidence the 
questions of contributory negligence and assumption of risks do not 
arise. Burgess v. Power Co., 223. 

2. Master and Servant-Fellow-Servant-Negligence in  Selecting Servants 
-Evidence-Wages Paid-Appeal and Enor.-Where the plaintiff. 
among other things, seeks to recover damages for a personal injury 
on the ground of the defendant's negligence in not selecting other 
competent or careful employees which caused the injury in suit, 
evidence as  to the comparative insufficiency of compensation he paid 
them in comparison with that paid for  competent emrloyees, is inad- 
missible. Taylor v. Construction Co., 775. 

3. Master and Servant-Segligmce of Fellmu-Servant-n't,tice Actual or 
Co?tstrnctiue-Euidence.-For a master to be held responsible in dam- 
ages for his negligence in employing incompetent fellow-servants 
which caused the damages in an action for a personal injury to the 
plaintiff, an employee engaged within the scope of his employment, 
the conduct of the fellow-servants or specific negligent acts while 
engaged in their work is  insufficient unless the defendant had actual 
or constructive notice thereof before the injury occurred, in the 
nbsence of other evidence of the master's negligencv in employing 
them. Ibid. 

4. Master and Servant-Principal and Agent-Vice-Principal-Emploger 
a?ld Employee-Alter Ego.-One who is in charge of the men's depart- 
ment in a department store is the vice-principal or alter ego of the 
company operating the store, in his relationship to  salelmen and other 
employees therein a t  work within the scope of their employment, and 
who work under his instructions. Robinson v. Zuey, 505. 

5. Same - Negligence - Contributory Negligence - Vice-f rincipal-Alter 
Ego.-Where there is evidence tending to show that  one employed in 
a department of a store, under the order of the vice-principal or 
alter ego of the owner, climbs upon the shelves to take samples of 
men's hats from their boxes and give them to the vice-principal for  
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MASTER AXD SERVAXT-Continued. 
the purpose of checking the stock with a list he has in his office, in 
returning the hats  to the boxes is injured by the shelf on which he 
was climbing giving way and precipitating him to the floor, to his 
injury, and from causes that  the employee could not reasonably be 
presumed to have anticipated, and that  a step-ladder was available 
elsewhere in the store, and known to the vice-principal, which he did 
not supply: Held, sufficient to take the case to the jury upon the 
issue of defendant's actionable negligence in failing in its nontlelega- 
ble duty to furnish the injured employee a safe place and inetl~cxl or 
appliance to do the work thus required of him. Ibid. 

6. .llauter and Servarzt-Fellow-Servalzts-RaiZroads-Statutes-The law 
relating to the doctrine of fellow-servants has been only modified in 
regard to itu application to those employed by railroad companies 
operating in this State. C. S., 3465. Ibid. 

JIATERIALMEN. See Highways, 8, 12 ; Contracts, 12. 

JIEC'HASICS' LIER'S. 
1. Mwhurrics' Liens-Lie~ls-,lfunicipaZ Corporatio~~s-Co~~tract~s-P~i)zci- 

pal and Agent-Evidence.-A material furnisher to a subcontractor, 
who has used the material in the construction of a public school 
huilding, can acquire no lien on the building, and where the contractor 
has been found by the verdict of the jiwy not to  he liable, the mate- 
rialman cannot recover the amount withheld by the school board in 
settlement with the contractor on account of the pendency of the 
litigation, on the ground that the material was so used. Xfg. Co. v. 
Urau, 350. 

RIEETINGS. See Corporations, 1, 4. 

JIESTAL CAPACITT'. See Contracts, 8. 

MERITORIOUS DEFENSE. See Judgments, 21 

JIISORS. See Damages, 1. 

RIISDEJIEASOR. See Convicts, 1 ; Criminal Law, 3 ; Escape, 1, 3. 

RIISJOINDER. See Actions, 1. 

RIISREPRESEXTATION. See Appeal and Error. 8 ;  Banks and Banking. 3. 

lIISTAI<E. See Limitation of Actions, 1. 

MOSOPOLIES. See Municipal Corporations, 4. 

MORTGAGES. See Constitutional Law. 4 ; Records, 1 : Sales, 1. 2. 4 ; Trusts, 
1 ; Deeds and Conveyances, 9, 12, 20 ; Insurance, 13 ; Corporations, 11. 

1. rTfortgagcs-Purchase-Motzcy-TJie~ls-H~~~ba?~d and Wife-Estates-En- 
tircties-Husband's Conveyance-Deeds and Conveyances.-Where the 
husband alone signs a purchase-money note and mortgage, the latter 
duly registwed, on lands conveyed to him and his wife by entireties, 
i t  is prior in lien to that of a later registered mortgage on the same 
lands made by them with another for borrowed money. Trust Go. v. 
Broughton, 320. 
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MORTGAGES-Continued. 
2. Mortgages-Liens-Foreclosure-Sales.-The holder of a second mort- 

gage lien on lands is entitled to have the same foreclosed upon or 
after maturity of the note it  secures, subject to  thc, first mortgage. 
Ibid. 

3. Mortgages-Deeds and Con~eyances-Assumption of Mortgage Debt- 
Principal and Suretu.-Where lands are  encumbered with a mortgage 
and the mortgagor conveys them to a third person, who assumes the 
outstanding mortgage as  between the mortgagor and the purchaser, 
the mortgagor occupies the place of surety against .whom the mort- 
gagee may proceed to collect the deficiency of the price the land had 
brought a t  the foreclosure sale. Wadford v.  Gillette, 413. 

4. Mortgages - Cancellatwn-Forgery-Registration-Lie %s.-As against 
the mortgagee of a third mortgage given on the same lands to  secure 
borrowed money, the wrongful cancellation by a forged entry on the 
margin in the registration book is a nullity, and the lien continues 
until the payment of the debt i t  secures, a s  prior to that  of the third 
mortgage, when the second mortgage lien has lawful y been canceled 
of record. C. S., 2594(2).  Swindell v. Stephens, 474. 

5. Mortgages-Foreclosure-Bales-l'rusts-Courts-Contacts.-While or- 
dinarily a mortgagee may either foreclose the mortgage in conformity 
with its terms or apply to the court for foreclosure, the latter course 
is not available if contrary to  a valid stipulation clearly espressed 
in the instrument. Jones v. R. R., 590. 

6. Mortgages-Deeds in  Trust-Trusts-Negligence of T r  ~stee-Damages. 
The trustee, in foreclosing a deed of trust given to secure notes for 
borrowed money, a s  agent for the debtor and creditor, is charged with 
the duty of fidelity and impartiality to each, and is required by law 
to exercise good faith and every requisite degree of diligence in mak- 
ing the advertisement and giving notice of sale, and it  is iucumbent 
on him to make every reasonable effort to ascertain the mortgage 
indebtedness when the instrument secures notes irk series, and if 
through haste, imprudence or want of diligence his cortduct has caused 
the advance of the interest of one of the parties to the injury of 
another, he is personally liable therefor to the latter. Davenport v. 
Vaughn, 646. 

7. Same-Forged Instruments-Btatutes-Wegligence.-Where the fore- 
closure of a deed in trust securing notes in series has been advertised 
and sale made without the knowledge of the trustee, and he has 
refused to execute the deed to the purchaser a t  the foreclosure sale 
when called upon to do so because of an outstanding note in the series 
remaining unpaid and unaccounted for in the hands of a holder for 
value, he  is not justified in accepting from the purchaser a note forged 
by him and executing the deed (C. S., 3003), without further inquiry, 
and such purchaser may recover from him to the exl.ent of his loss; 
and the negligence, if any, of such holder in not nolifying him that  
his note had not been paid, will not affect the result. Ibid. 

8. Mortgages - Title - Timber - Deeds and Conveyances-Extension of 
Period for Cutting and Removing Timber-Consideration-Payment- 
Tender.--4 mortgage given on timber growing on lands conveys the 
title only to the extent of securing the note given to the mortgagee 
for the payment of the money borrowed thereunder, and where the 
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NORTGAGES-Con titwed. 
timber deed provides for  an extension period for the cutting and 
removing of the trees upon the grantee's exercising his option and 
paying the consideration before the termination of the first or suc- 
ceeding periods, a payment or proper tender to  the grantor or his 
successors and assigns in conformity with the provisions of the instru- 
ment secures to the grantee or  those thus rightly claiming under him 
the continued right to cut and remove the timber for the stated period. 
Bank v. Lumber Co., 757. 

MORTUARY TABLES. See Damages, 3. 

MOTIONS. See Actions, 7 ;  Appeal and Error, 5, 11, 16, 24; Claim and Deliv- 
ery, 1 ; Criminal Law, 1 ; Drainage Districts, 3 ; Evidence, 2, 29;  Judg- 
ments, 8, 19, 21 ; Removal of Causes, 9. 

MOTIVE. See Removal of Causes, 7. 

MUNICIPAL CORPORATIONS. See Dedication, 1 ; Health, 1 ; Mechanics' 
Liens, 1. 

1. J4unicipal Corporations-Cities and Towns-Streets and Sidewalks- 
Damage to Property Owners-Special Benef i t s -Offse tsJudgments-  
dppeal and Error.-When the statute so provides, the owner of lands 
upon a street widened by a city mag have his damages by reason 
thereof offset by the special benefits he will receive to the extent of 
such damages only, and where the verdict finds that  the value of the 
special benefits exceeded the owner's damages, it  is error to render 
judgment against the owner for the excess. Goode v. Asheville, 134. 

2. r5"ame-Statutes-Constitutional Lam-A statute or legislative charter 
is valid that provides that a city in widening its streets may have the 
damages sustained by the owner of lands abutting thereon diminished 
by the special benefits he may receive from the improvements so 
made, to be assessed by subagencies of the city, etc., with right of 
appeal to the courts. Ibid. 

3. Municipal Corporations-Cities and Towns-~treet Improvements-As- 
.uessments - Interest -Injunction - Damages-Statutes.-Where tb: 
statute provides that  interest on the amount of assessments made by 
the municipality against lands of owners abutting a street improved 
shall bear interest a t  a specified rate from the date of final findings 
by the board of aldermen, and the pending proceedings have been 
stopped by injunction of one of such landowners, the interest will 
begin to run from the date of the final findings of the board, when 
sustained by the court, the damages caused by the injunctive delay 
being otherwise provided for by C. S., 854. R. R. v. Sanford, 340. 

4. Jf rtnicipal Corporations-Cities and Towns-Fire Districts-Ordinances 
-Discrimination-Constitutional Law-Monopolies.-Ordinances for 
the erection and maintenance of filling stations within a prescribed 
fire limit of a town must be of uniform application and indiscrimina- 
tory, and where there a re  several such stations conducting business 
within such fire limits, an ordinance prohibiting the erecting of 
another filling station of the same kind a s  existing therein is void, a s  
tending to create a monopoly forbidden by our State Constitution, 
Art. I .  see. 31;  Const. 1776, Declaration of Rights, sec. 23. Clinton 
v. Oil Co., 432. 
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MUNICIPAL CORPORATIONS-Continued. 
5. ~llunicipal Corporations-Cities and Towlls-Negligent-e-Streets and 

Sidewalks - Defects-Supervisiofi and Inspection-E amages.-Cities 
are held to the requirement of reasonably safeguarding their streets 
by proper signals or warnings of dangerous places therein, including 
defective bridges, and a re  liable in damages when they have had 
sufficient knowledge or implied notice in the exercise of reasonable 
supervision and inspection in which to have made the necessary 
repairs. Xichaux u. Rocku No~tnt ,  550. 

6. S a m o H i g h w a ~ i  Commission-SegIigence-Damages-l%terpretation of 
Statute8.-Where, under legislative authority, a city has extended its 
limits so as  to include the part of a public highway entering therein, 
and by its acts has accepted the highway, i t  thereby becomes respon- 
sible for its upkeep as  a part of its streets, under the principle requir- 
ing it to keep it  in a reasonably safe condition, and another statute 
giving its maintenance to a highway commission, d r a ~ + i n g  on separate 
funds for its cost, will not be construed to be in conflict therewith. 
when such interpretation is  in accord with the inten~ of the statute 
under proper construction ; or to relieve the city from the consequence 
of its negligence in failing to safeguard a dangerous place, or open 
space in a bridge thereon, which proximately causes the injury in 
suit. Ibid. 

7. Jfmicipnl Corporations-Cities and Tozo?~s-Cemeteries-Dcerl,~ and 
Corrveuances-Statutes-Equity-lnjunction-he the proper au- 
thorities of a city hare purchased lands for a Negro cemetery in excess 
of the fifty acres allowed by C. S., 2623, in gomi faith, to meet a 
necessary need therefor, and a t  a reasonable price, and hare  paid 
therefor and accepted a deed from the owners, injunctive relief a t  
the suit of the taspayers will be denied. Hawiso?~ v. New Bern, 555. 

8. Same-Stlits-Taxpauers-Excess of Lands for Cemeteru Prrrposes- 
Procedure.-Where the proper authorities of a city ha\ e, in good faith 
and a t  a fair price, purchased an acreage of lands in excess of that 
allowed by C. S., 2623, have paid tlie purchase price and received the 
deed, in a suit to enjoin the transaction brought by the taspayers: 
Held, the relief sought to declare the transaction void and to place 
the parties in  stofu quo will be denied, and a judgment requiring the 
city, within a stated time, either to sell the excess c r  to use it for 
proper city purposes, etc.. retaining the cause for fucther orders, is  
proper. Ibid. 

9. Xunin'pal Corporatio??s-Cities and Towns-Statutes-.Budget-Ceme- 
teries-L4ctions-Injunction-Taxpa?/ers.-The failure of the board of 
aldermen of a city to make provision in their budget for moneys for 
tlie purchase of a city cemetery gives the taxpayers no right to injunc- 
tive relief after the transaction has been closed, the r?medy being by 
direct action by the State as  to the right of the municipality to hold 
the title thus rested in it. Ibid. 

10. itfunicipnl Corporations-Cities and l'owns-Ooce~-nment-~fegligence.- 
Where a city has control of the planning of the tracks of a street car 
system upon its streets, in so acting it  exercises a sourd discretionary 
power under the principles of government, and is not liable therein for 
a11 injilry caused to one by the improvident placing of a line of street 
car tracks nearer than was safe for the passing of motor and other 
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JIUXICIPAL CORPORATIONS-Continued. 
vehicles upon the street. Upon this appeal from overruling the de- 
fendants' demurrer i t  is assumed that  the city acted under a legisla- 
t i re  power and had properly adopted a plan for placing the tracks 
of its codefendant upon its streets. Martin v. Ch-eensbmo, 573. 

11. Same-Pleadings-Den~urrer.-Where the complaint alleges damages 
against a city only for its failure to properly exercise a discretionary 
governmental power, a demurrer is good. Ibid. 

12. Same-Statutes.-The right of a city to  plan the laying out and mainte- 
nance on its streets of the tracks of a street railway corporation is 
derived from statute o r  special charters. Ibid. 

JIURDER. See Homicide, 3, 4, 5, 9, 10, 11, 16, 17, 18, 21; Estates, 1. 

SECESSARIES. See Highways, 9, 12. 

NEGTJGENCE. See Bailment, 2 ;  Release, 1; Evidence. 14, 17, 32; Actions, 
12; Instructions, 5 ;  Master and Servant, 1, 2, 3, 5 ;  Principal and Surety, 
1 ; Railroads, 1 ; Removal of Causes, 5 ; Mortgages, 6, 7; Damages. 1, 3 ; 
Appeal and Error, 48 ; Pleadings, 4 ; Municipal Corporations. 5, 6, 10. 

1. Negligence - Street Railways - Collisions-Automobiles.-An electric 
street railway company, through its employees on a car operating upon 
its tracks upon the streets of a city is held to the exercise of due care 
under the circumstances in avoiding a collision with an automobile 
crossing its tracks in front of the car, and where the eridence is  
conflicting a s  to whether the driver of the automobile reasonably 
thought that the defendant's car had about stopped a t  the wrong 
place to let passengers off, and suddenly and without warning started 
ahead. and thereby caused the collision, which would not have oc- 
curred had the defendant's motorman kept a lookout in front of him, 
and e\-ercised due care, defendant's request for a directed ve~dic t  in 
its favor is properly refused. Fleming v. rtil i t ies Co., 262. 

2. Negligence - Aufomobiles - Statutes-Speed Limits-Accident-Proxi- 
mate Cause-Concz~rring Cause-Evidence-Questions for Jury.- 
While exceeding the speed limit in driving an automobile upon the 
highway is negligence per se, i t  must be the proximate concurring 
cause of an injury alleged to have been negligently inflicted to render 
the owner liable in damages to a guest in his car, and under conflict- 
ing evidence as  to whether the injury solely resulted from an unfore- 
seeable or unavoidable accident, the question is one for the jury under 
proper instructions from the court. Luttrell v. Hardin, 266. 

3. Negligence-Railroads-Ecidence-Duty of Deceascd to Acoid Injuru- 
Duty of Engineer-Instructio1zs-,4ppeaZ and Error.-In an action to 
recover damages of a railroad company for  the negligent killing of 
the deceased and his cow, it  is reversible error for the judge to charge 
the jury upon the evidence that if the deceased was driving his cow 
in front of the defendant's running train, the defendant's engineer 
would be justified in assuming that the testate would drive the cow 
off the track if he was apparently in full charge and possession of his 
faculties, and he would not be required to stop the train or slacken 
its speed, as  this instruction omits the duty of the engineer to exercise, 
under the circumstanceq, ordinary care to have avoided the injury. 
Har t  v. R. R., 317. 
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NEGLIGENCGCmtinued.  
4. Negligence - Automobiles - Higlvwaya-Vwlcction of Statutes-Causal 

Connecth-Negligence P e r  Ne.-While i t  may be negligence per se 
to  drive a n  auto-vehicle on the wrong side of a public highway, and 
a t  a speed prohibited by statute (Public Laws 1924, Htxtra Session, 
ch. 61, sec. a ) ,  the negligence, to be actionable, must have a causal 
connection with the injury inflicted. Gillis u. Transit Corporation, 
346. 

5. Same-Aocident-Defense-Pro~imate Cause.-Where a defense in  an 
action to recover damages for  the defendant's negligence is that  the 
injury in sui t  was attributable to  a n  accident, any negligence on the 
part of the defendant which was the proximate cause of the injury, 
will overthrow the defense set up. Zbid. 

6. Negligence-Automobiles-Statute8-Rules of the Road--1 nstructiona- 
Nubstantial Compliance-Appeal and Emor.-An instruckion as  to the 
requirements of motor vehicles passing to the right of others met 
upon the public highways need not be in the exact language of our 
statute, Public-Local Laws of 1%4, Extra Session, ch. 61, sec. a, if 
when considerea in connection with allegations of the complaint and 
evidence i t  is in substantial compliance therewith. Zbid. 

7. Negligence-Electrioity-Dangerous Instrumentalities.-Tlime who fur- 
nish electric light and power are held to a high degree of care, com- 
mensurate with the dangerous character of the instrupentality in the 
erection and inspection of the poles and wires carrying a deadly cur- 
rent of electricity, which they transmit and furnish to the public fo r  
compensation. Ellis v. Power Co., 357. 

8. Negligence-Automobiles-Highways-Znteraecthg By-wajp-Collisions 
-Consequent Damages-Proximate Cau8e.-In approaching a high- 
way from a yard, the driver of an automobile must have his car  
under control, and not exceed a speed of ten miles tm hour, and 
also give timely signals of its approach (C. S., 2616), and evidence of 
his failure to do so causing a n  accident to another car being properly 
driven on the highway is sufficient of actionable neg1ig:ence to take 
the case to  the jury; and the fact that  this negligence did not actually 
result in a collision of the two cars, but proximately caused the injury 
in the reasonable effort of the driver of the plaintiff's car to avoid it, 
does not vary the application of the rule. Fowler v. Unferwood, 402. 

9. NegZigence-Accident.-Held, under the facts of this case, the injury 
for which damages are sought arose solely from an accident, and not 
through defendant's negligence. Carawan v. Meadows Co., 436. 

10. Negligence-Master and Servant-Evidence-Safe Place to Work.-Evi- 
dence tending to show that  plaintiff was employed to ctwry sacks of 
cement from one to the other side of a part of a highway left open 
for  passing vehicles, and was struck in so doing by a n  automobile, is 
insufficient upon the issue of defendant's actionable negligence in  
failing to furnish him a safe place to work. Madden v. Mulligan Co., 
438. 

11. Negligence-Autcmtobites-Third Persons-RaiZroada-Cro~sings-Colli- 
sim-9.-Evidence that plaintiff's intestate was riding on the running 
board of a n  auto-truck with the implied permission of th3 driver, who 
was in full control of its operation, does not tend to establish the  
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responsibility of the intestate for the negligence of the driver in cross- 
ing a railroad track, and the killing of the intestate in consequence of 
a collision of the truck with the defendant railroad company's train. 
Odona v. R. R., 442. 

12. Same-Imminent PeriGPZace 07 Safety-Contributory Negligence- 
Questions of Law--Courts.-The improvident act of one placed in 
imminent peril of his life by the negligent ac t  of another, under cir- 
cumstances requiring quick decision for the preservation of his life, 
does not alone bar his right of action upon the issue of contributory 
negligence, when the intestate, by a fortunate circumstance could 
have remained in a place of safety. Zbid. 

13. Name-Evidence-Questions for Jury.-The plaintiff's intestate, by im- 
plied invitation of the driver of a n  auto-truck, was riding on the 
running-board of the truck when i t  crossed defendant's railroad track, 
where it  was struck by the defendant's passing train after its flag- 
man or a member of its crew had signalled the driver of the truck to 
cross, which the truck safely did, but the intestate, in imminent peril 
of his life, jumped from the truck and was killed by the t rain:  Held, 
the issue of contributory negligence should have been submitted to 
the jury. Zbid. 

14. Negligence-Punitive Damages.--In order to award punitive damages 
in a civil action for a personal injury inflicted on the plaintiff, it must 
be made to appear by the evidence that the act complained of was 
maliciously done, in addition to the negligence upon which compensa- 
tory damages may be given by the jury, or in disregard to the criminal 
law, or aggravated by the indifference of the defendant to the safety 
of the plaintiff under the circumstances wherein the negligent act had 
been committed. Tripp u. Tobacco Co., 614. 

15. Same-Questions of Law.-The question a s  to  whether there is any evi- 
dence sufficient to  entitle the ,plaintiff to recover punitive damages 
of the defendant under the facts of a particular case, wherein com- 
pensatory damages are  recoverable for  the defendant's negligent act 
in the infliction of a personal injury, is  one of law for  the judge to 
decide. Ibid. 

16. Same-Verdict-Appeal and Error.-Where the night watchman of a 
corporation, within the scope of his duties, shoots one apparently a 
trespasser on the defendant's premises a t  night for an unlawful pur- 
pose, and all the evidence tends to show that the watchman did so by 
a reasonable mistake on his part, the facts a re  insufficient to  submit 
an issue as  to punitive damages to the jury, and the verdict awarding 
them will be stricken out on appeal. Zbid. 

17. Negligence-Masta and Servant-Safe Place to WwbWondelegable 
Duty-Fellow-Servant.-It is the nondelegable duty of an employer to 
furnish its employee a safe place to  work within the scope of his 
duties, and upon its failure to  have done so, it may not escape liability 
to its employee for a n  injury directly and proximately caused by its 
negligence upon the ground that  the place was unsafe owing to the 
negligence of a fellow-servant, when the injured employee, the plain- 
tiff in the action, was without contributory fault. Butler v. Fertilizer 
Works, 632. 
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18. Same-Evidence-Consideration.-Where there is evidence tending to 
show that  the defendant obtained of its employee, injured by its 
negligence, a release from liability by fraudulent representations of 
its agent, evidence of the gross inadequacy of the consideration is 
properly admitted to the jury to be considered by them in determining 
the question of fraud. Ibid. 

19. Negligence - Xaster  and Servant-Release-Contracts--Fratid-Ques- 
tions for  Jury-Nonsuit.-Where there is evidence tending to show 
that  a n  employee's serious injury was proximately caused by the 
defendant employer's negligence, and that the agent of the defendant 
called on plaintiff a t  a hospital in which he had been placed for 
medical treatment, and in the absence of his wife and other near 
relatives, induced the plaintiff to sign a release without reading it 
to him by fraudulent representations as  to. i ts extent and scope, and 
under circumstances that  showed that the plaintiff was not in physical 
or mental condition to understand its contents: . Het d, sufficient to 
take the case to the jury upon the question of whether the release so 
signed barred the plaintiff of his recovery. Ibid. 

20. Say-Evidence-Consideration.-Where there is evidence tending to 
show that  the defendant obtained of its employee, injured by its 
negligence, a release from liability by fraudulent representations 
of its agent, evidence of the gross inadequacy of the consideration is 
properly admitted to the jury to be considered by them in determining 
the question of fraud. Ibid. 

21. Same-Burden of Proof.-Where the defendant has set up a release a s  
a bar to plaintiff's recovery, the burden of proof is  on the plaintiff to  
show that  it  was fraudulently obtained from him by the defendant's 
agent, when this defense is set up and relied on by him. Ibid. 

22. Negligence-Evidence-Subsequent Changes Made a t  Place-Appeal and 
Error.-Where the condition of a railroad track in an action against 
the company to recover damages for a n  alleged negligent injury is a 
material element of the negligence relied on by the plaintiff, evidence 
is  incompetent upon that  issue alone, which tends to  show that  soon 
after the occurrence complained of the defendant caused the place 
to  be fixed so a s  to avoid like consequences in the future. Shelton 
v.  R. R., 670. 

23. Same-Independent Changes.-Where the evidence of subsequent repair 
of conditions a s  showing negligence of defendant i;l relied on, if 
competent i t  must be shown by the plaintiff to have bwn made by the 
defendant and not by an independent agency for its own purposes. 
Ibid. 

24. Negligence-Railroad8-Cros8ing-Wat~?~m-Warning&~-Contrib~tory 
Negligence-Evident-Questions for  Jury-Nonsuit.--Where a rail- 
road company has for some time kept a watchman to warn travelers 
of danger from crossing its tracks a t  a public street or highway, and 
this is known to the plaintiff, who was injured by a rapidly moving 
train while attempting to cross in a n  automobile on a dark, rainy 
day with the isinglass curtains up, the absence of the watchman and 
the consequent failure to give warning is a n  implied invitation to  the 
traveler to  cross, which may be considered by the jury upon the ques- 
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tion of whether the person thus crossing the track had exercised 
ordinary care under the circumstances, or had by failing to use such 
care contributed to his own injury, and the defendant's motion as  of 
nonsuit upon the evidence is properly denied. C. S., 567. Barber c. 
R. X., 691. 

5 .  Same-Stopping Before Crossing Railroad Track.-Whether one driving 
a n  automobile across a railroad track a t  a public crossing negligently 
contributes to his own injury by failing to come to a complete stop 
before attempting to do so, depends upon whether under the circum- 
stances he should have stopped in the exercise of ordinary care for his 
own safety. Ibid. 

26. Yegligencc-Evidence-Attention to Injured Persons.-Evidence that  
the defendant in an action to recover damages for an alleged negli- 
gent injury to the plaintiff, carried him to a hospital and furnished 
him with medical care, is inadmissible upon the issue of negligence. 
Ibid. 

27. Segligence-Ecidcnce-Master and Servant-Safe Place to  Work-Xon- 
suit.-Evidence in this case held sufficient to  take the case to the jury 
upon the question as  to whether the defendant had failed in its duty 
to furnish, in the exercise of ordinary care, its employee a safe place 
to work, and defendant's motion to nonsuit was properly denied in the 
absence of evidence tending to show contributory negligence, etc. 
Jenkins v. Lz~mber Co., 856. 

SEGOTIARLE INSTRUMENTS. See Rills and Xotes, 1, 4, 6 ,  7, 8, 9 ;  Evi- 
dence, 9. 30 ; Actions, 8 ; Contracts, 9 ;  Banks and Banking, 8. 

NEWLY DISCOVERED EVIDENCE. See Evidence, 31. 

S E W  TRIALS. See Appeal and Error, 19, 28; Criminal Law, 8. 22; Banks 
and Banking, 7 ; Evidence, 31. 

SOSDELEGABLE DUTY. See Kegligence, 17. 

SOKRESIDENCE. See Courts, 8. 

SONSUIT. See Actions, 5; Evidence, 14, 16, 17, 20, 26, 27; Limitation of 
Actions, 1 ;  Pleadings, 3 ; Homicide, 8 ;  Criminal Law, 9 ;  Insurance, 19; 
Highways, 11; Negligence, 18, 19, 24; Contracts, 15. 

SOTICE. See Evidence, 9 ; Bills and Notes, 9 ;  Insurance, 13, 18 ; Banks and 
Banking, 9, 10; Master and Servant, 3. 

OBJECTIOKS AND EXCEPTIOIJS. See Appeal and Error, 6, 10, 29, 31, 37; 
Arbitration and Award, 3 ;  Evidence, 2, 24; Instructions, 1, 15. 

OFFICERS. See Banks and Banking, 2 ;  Corporation, 4, 7, 12; Rewards, 1. 
1. Oflcers-Counties-Register of Deeds-Principal and Surely-Defalca- 

tion-Terms of Once-Application of Payment.-Where the register 
of deeds succeeds himself in office, and has given a bond indemnifying 
the county against loss for  each of these terms with different sureties, 
and has defaulted in the payment of fees he has collected for the 
county during each term of office, the respective surety companies a re  
liable only to the extent of the defalcation covered by the term in 
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which it  occurred, and without the consent or knowledge of the surety 
for the second term, the principal has no power to direct pro tanto 
the application of a payment he has made, collected durjng his second 
term of office, on the amount of his defalcation during his first term 
of office. S. v. A d a m ,  729. 

2. Rame-County Treasurer.--Where a county treasurer irl directed by 
statute to check monthly upon the receipts of county funds paid to 
the register of deeds for fees received by him, and has failed in this 
duty for a long period of time, and thereby has given opportunity to  
the register of deeds t o  default in his payment to th ' j  county, the 
surety on the bond of the county treasurer conditioned upon his faith- 
ful performance of this duty is liable to the county for any loss thus 
sustained. Ibid. 

3. Same-Equity-Subrogation.-Where a county treasurer has neglected 
to  check upon the register of deeds a s  to fees received by him as such 
officer, in an action by the county against the register of deeds and 
the sureties on his bond, and also against the county treasurer and 
the surety on his "bond, the equitable principle of subrogr~tion in favor 
of the surety on the latter's bond has no application. lbid. 

OFFSET. See Municipal Corporations, 1 ;  Banks and Banking, 8 ;  Bills and 
Notes, 11. 

OPINIONS. See Constitutional Law, 2 ;  Appeal and Error, 17, 31; Instruc- 
tions, 13. 

OPTION. See Arbitration, 2 : Insurance, 4. 

ORDER, NOTIFY. See Sales, 5. 

ORDERS. See Appeal and Error, 16 ;  Habeas Corpus, 3. 

ORDINANCES. See Health, 1; Municipal Corporations, 4. 

PARENT AND CHILD. See Deeds and Conveyances, 4 ;  Damages, 1 ; Wills, 
9, 10. 

1. Parent and Child-Adopted Child-Statutes-Descent and Distribution 
-Wills-Te8tacy.-Where the petitioner adopts a child i'or life, C. S., 
185, the latter is not entitled to share in the personal estate by virtue 
of the adoption alone, when the adopting parent has died testate. 
Sorrel1 v. Sorrell, 439. 

2. Parent and Child-Wills-After-born Child-Statutes.-The beneflcent 
provisions of C. S., 41f39, providing for a child born after the execution 
of the will of the father, when the father has failed to do so, is not 
affected by the presumptive knowledge of the father, from the condi- 
tion of his wife, that a t  the time he made the will he must have 
anticipated the birth, but upon the fact that  the child was born 
thereafter. Chrietian v. Carter, 537. 

PARKS. See Dedication, 1 ;  Deeds and Conveyances, 1. 

PAROL. See Trusts, 1. 

PAROL EVIDENCE. See Contracts, 1 ; Corporations, 3, 6; Bills and Notes, 9. 



INDEX. 953 

PAROL TRUSTS. See Husband and Wife, 2. 

PARTIES. See Actions, 3, 8, 9, 10, 11; Arbitration and Award, 2 ;  Bills and 
Notes, 1, 8 ; Courts, 2; Judgments, 1, 14, 18; Removal of Causes, 5 ; Plead- 
ings, 5 ; Usury, 1 ; Contracts, 11 ; Trials, 1 ; Clerks of Court, 2. 

PARTITION. See Appeal and Error, 14. 

PARTNERSHIP. See Arrest and Bail, 1 ;  Contracts, 2 ; Receivers, 1. 

PAYMENT. See Bills and Notes, 7, 8 ;  Tender, 1 ;  Insurance, 10, 11, 17; 
Usury, 3 ; Debtor and Creditor, 1 ; Evidence, 20 ; Banks and Banking, 4, 5 ; 
Officers, 1; Mortgages, 8. 

PETITION. See Removal of Causes, 6 ;  Drainage Districts, 6. 

PHYSICIANS AND SURGEONS. See Principal and Agent, 1 ;  Appeal and 
Error, 43. 

PLEA. See Criminal Law, 19. 

PLEADINGS. See Actions, 1, 3, 5, 8 ;  Arbitration and Award, 3 ;  Claim and 
Delivery, 1 ; Removal of Causes, 5 ; Appeal and Error, 19, 39 ; Wills, 14 ; 
Municipal Corporations, 11; Contracts, 15; Mandamus, 1. 

1. Pleadings-Discretion of Court-Amendments-Appeal and Error.-The 
trial court in its discretion may allow the respondent to  a petition to 
condemn his lands to be taken by a quasi-public corporation unless it  
is made to appear on appeal that  this discretion has been abused. 
Power Co. v. Haves, 104. 

2. Pleadings-Demurrer.-Upon demurrer to the complaint only the facts 
alleged in the pleadings will be considered by the courts, and the addi- 
tional allegations of the defendant in his demurrer will be considered 
as  a speaking demurrer. C. S., 511 ( 5 ) .  S. u. McCanZess, 200. 

3. Pleadings-Nonsuit-Amendments.-The trial judge may in his discre- 
tion allow a n  amendment to pleadings after a judgment as of nonsuit 
has  been entered as to one of the defendants, when a good cause of 
action is alleged as  to the other, C. S., 547, and likewise the Supreme 
Court on appeal, under C. S., 1414. Spinlcs v. Ferebee, Mayor, 274. 

4. Pleadings-Negligence.-Where damages are  sought in an action on the 
ground of defendant's negligence, the fact of negligence must be so 
specifically alleged a s  to afford the defendant opportunity to reply, 
and a broad allegation of negligence is insufficient. Gillis v. Transit 
Corporation, 346. 

5. Pleadings - Demurrer - Actions- Dismissal-Gounterclai~Parties- 
Causes of Action-Statutes.-In an action b'y a holder in due course 
for value to recover against the maker of the instrument when upon 
defendant's motion the officers and directors of the payee bank and 
i ts  receiver have been made parties, the defendants' cross-action alleg- 
ing payment to the payee bank and fraud of its officers and directors, 
and demanding judgment over against them if plaintiff recover judg- 
ment in the action as  a t  first constituted, is a misjoinder of both 
parties and causes of action, the alleged action against the receiver 
sounding in contract and the other in tort, and the cross-action will 
be dismissed. C. S., 507. Banlc v. Angelo, 576. 
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PLEADINGS-Corttin ued. 
6. Same-Separable Controversies-Statutes.--Where, from the complaint, 

i t  appears that there has been a misjoinder of both par ;ies and causes 
of action, C. S., 516, wherein a separation or division of the causes 
of action will be ordered by the court, does not apply. Ibid. 

7. Pleadings - Praker for Relief-Courts-Interpretation--Pol-closure.- 
The prayer of the complaint for the relief sought is not determinative 
thereof, but ultimately dependent upon the legal effect of the matters 
alleged in tbe pleadings to be interpreted by the court. Jones u. 
R. R., 590. 

POLICE POWERS. See Courts, 3. 

POLICY. See Insurance, 1, 4, 5, 6, 8, 9, 10, 12, 15, 16, 19;  Statutes, 3 ;  Election 
of Remedies, 1 ;  Bailment, 6. 

POSSESSION. See Judgments, 11 ; Intoxicating Liquor, 1. 

POWERS. See Highways, 1, 2 ;  Wills, 3, 13, 19;  States, 1. 

PRACTICE. See Courts, 6. 

PRAYER FOR RELIEF. See Pleadings, 7. 

PREJUDICE. See Appeal and Error, 14, 26; Evidence, 13 ; .Homicide, 20 ; 
Instructions, 13. 

PRENEDITATION. See Homicide, 21. 

PREMIUMS. See Insurance, 4, 5, 10, 17, 18;  Evidence, 20. 

PRESUMPTIONS. See Appeal and Error, 12, 15, 20, 21, 25, 33, 35; Criminal 
Law, 1 ; Evidence, 4 ;  Statutes, 1 ;  Homicide, 11, 14. 

PRIMARY AND SECONDARY EVIDENCE. See Evidence, 8. 

PRIKCIPAL AND AGENT. See Actions, 4 ;  Bills and Notes, 2 ;  Master and 
Servant, 4 ; Contracts, 2, 10 ; Criminal Law, 4 ; Judgments, 8 ; Deeds and 
Conveyances, 7 ;  Banks and Banking, 11; Evidence, 15; Insurance, 14, 
17 ; Mechanics' Liens, 1 ; Receivers, 2. 

1. Principal and Agent-Railroads-Claim Agent-Physiczans and Nur- 
geons-Scope of Agent's Authority-Evidence.-A principal is not only 
bound by the acts of his agent within his express authority, but also 
within his implied authority, which latter may be evidenced by the 
acts of the particular agent in , the same or similar circumstances. 
And where a physician or surgeon has previously been called in by 
the claim agent of a railroad company to operate or render profes- 
sional services to persons injured by its train, and the company has 
paid the physician for them, it  may not thereafter deny liability for 
similar services so rendered, without having given in some recognized 
way notice of the lack of its agent's authority. Saliba v. R. R., 392. 

PRINCIPAL AND SURETY. See Highways, 8, 12; Bastards, 1 ;  Judgments, 
17; Mortgages, 3 ;  States, 2; Debtor and Creditor, 2 ;  Election of Reme- 
dies, 1 ; Appeal and Error, 38 ; OBcers, 1 ; Contracts, 12. 

1. Principal and Surety-Negligence-Insurance-Indemnit p-Loss-Con- 
tracts-Actions.-The surety on an indemnity bond against loss result- 
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PRISCIPAL AKD SURETY-Conli~aued 
ing to  another f rom the  negligence of t h e  owner in driving his auto- 
mobile, i s  not liable unless a loss has  been sustained before action 
brought, when this liability i s  excluded by the terms of the bond. 
Luttrell  v. Hardin,  266. 

2. Snpm-Evzdcncc.-mrhere a surety is on a bond of the  owner of a n  
automobile indemnifying him against  loss fo r  his negligence, evidence 
of the suretyship is  inadmissible in an  action brought against the 
owner, when under the  terms of the  bond the  surety cannot be held 
liable in the action until  the owner has  sustained a loss. IBid .  

PRINTING. See Appeal and  Error ,  42. 

PItIORITT. See States, 1; Banks  and Banking, 4, 5 ;  Records, 1. 

PROBATE. See Husband and  Wife, 3 ;  Deeds and  Conveyances, 20. 

PROCEDURE. See Drainage Districts, 2 ; Muni~:ipal Corporations, 8. 

PROCESS. See Courts, 8. 

PROOF. See Evidence, 8. 

PROPERTY. See Attachment, 1 ; Municipal Corporations, 1 ; Judgments, 11 ; 
Constitutional Lam, 15. 

PROSTITUTION. See Criminal Law, 8, 17. 

PROVISIONS. See Insurance, 1, 2, 3. 

PROXIMATE CAUSE. See Instructiol~s,  5 ;  Negligence, 2. 5, 8. 

PUBLICATION. See Courts, 9. 

PUBLIC DEBT. See Constitutional Law, 9. 

PUNISHJIENT. See Constitutional Law, 3, 6 ;  Statutes,  3. 

PUNITIVE DAMAGES. See Negligence, 14. 

PURCHASER. See Banks  and Banking, 6. 

QUALIFICATION. See Evidence, 11. 

QUANTUM MERUIT. See Corporations, 12. 

QUESTIONS AND ANSWERS. See Appeal and Error,  21, 46. 

QUESTIONS FOR JURY. See Bills and Kotes, 3 ;  Highways, 11; Criminal 
Law, 4, 6, 9, 1% Deeds and  Conveyances, 3 ;  Evidence, 12, 20; Homicide, 
1, 17, 18, 19;  Negligence, 2, 13, 19, 24; Carriers, 2 ;  Bailment, 7 ; Insurance, 
1 9 ;  Arrest  and Bail, 2 ;  Banks and  Banking, 7. 

QUESTIONS O F  LAW. See Removal of Causes, 3 ;  Appeal and  Error,  23; 
Negligence, 12, 15. 

RAILROADS. See Carriers, 1 ;  Courts, 7 ;  Government, 2 ;  Negligence, 3, 11, 
24, 25; Principal and  Agent, 1 ;  Master and. Servant, 6. 

1. Railroads - Tramroads - h7egligence-Co~atributory Negligenck-Dam 
ages-Statutes-Master and  Servant-Emplgyer and  Employee-Fel- 
low-Servant Act.-A small narrow-gauge road running through the  
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woods and used for the purpose only of transporting logs to the 
defendant's lumber plant or sawmill, with the cars loaded with logs 
pulled up a grade by means of a steam skidder, the wire cables, oper- 
ating around a drum upon the skidder, is a t ram or logging road 
within the intent and meaning of C. S., 3470, amending C. S., 3467, 
and a n  employee negligently injured by such company is  not barred 
of his right to recover damages when caused by a fellow-servant; 
and contributory negligence is only considered in determination of the 
amount of damages the injured employee has sustained. Stewart v. 
Lumber Co., 138. 

RATIFICATION. See Insurance, 18 ; corporations, 5 ; Release, 1. 

REBUTTAL. See Homicide, 4. 

RECEIPTS. See Insurance, 5 ; Contracts, 4. 

RECEIVERS. See Banks and Banking, 1, 4; States, 1. 
1. Receivers - Equity - Partnership-Statutes-Remedy at Law-Claim 

and Deliveru-Insolvencycy-Where a partnership assumes to carry out 
the terms of a written contract to convert logs delivered by the plain- 
tiff a t  i ts mills into lumber to be sold exclusively by the plaintiff, 
the manufactured product to  belong to plaintiff, with an agreement 
for a n  accounting a t  stated periods and to arbitrate in the event of 
disagreement a s  to the settlements thus to be made : Held, the plain- 
tiff has a remedy a t  law by claim and delivery, C. s. ,  330, against the 
defendants, pending litigation without the application of equitable 
minci~les .  and his a ~ ~ l i c a t i o n  for the a ~ ~ o i n t m e n t  of EI receiver under 
the p;ovikions of o k  statutes should-& denied, and especially so 
when from the facts found it  does not distinctly appear on appeal 
that  the defendants were insolvent, though this fact has been found 
adversely to the appealing defendant. C. S., 860. Ellington v. Currie, 
610. 

2. Same - Contracts - Constructive Possession-Prindpa,! and Agent.- 
Where a receivership is sought for a partnership under a contract 
providing in substance that  the defendants have the subject-matter to  
be delivered exclusively upon the plaintiff's order after manufacturing 
the same for him, which was delivered by the plaintiff, and the defend- 
ants  were to manufacture upon a commission basis: Held, the de- 
fendants hold the constructive possession of the manuf sctured product 
on their lands as  the plaintiff's agents. C. S., 1208. Ibid. 

3. Same-Contracts-ArbZtration-Equity.-Where the ground for the ap- 
pointment of a receiver in an action against a partnership is the 
failure of the defendant to  account for the payment of commissions 
alleged to be due the plaintiff, a stipulation in the contract that  such 
disagreement must be referred to  arbitration, while not enforceable 
a t  law, may be considered by the court with other evidence in  passing 
upon the question as  to  whether the injunction should te issued. Ibid. 

RECORDS. See Appeal and Error, 3, 12, 15, 19, 24, 31, 33, 3!4 40; Counties, 
1; Corporations, 1, 6; Divorce, 1. 

1. Records-Deeds and Conveyances-Index Book-Reoistration-Mort- 
gages-Liens-Priority of Lien-Statutes.-The requirements of C .  S., 
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3560, a s  to the indexing of deeds and conveyances by the register of 
deeds of the proper county, among other things, under the proper 
initial letters of the surname of the grantors, etc., does not extend 
to instances where these index books have been provided for the regis- 
ter of deeds with further subdivisions of the letters, alphabetically 
arranged, and where a mortgage has been registered under its appro- 
priate letter, as  the statute requires, i t  will not lose its priority of 
lien because not placed under the alphabetical subdivision of the 
letter. Clement v. Harricron, 825. 

RECORDER'S COURT. See Courts, 5. 

REFERENCE. See Appeal and Error, 7, 20;  Arrest and Bail, 1; Damages, 2 ;  
Evidence, 28. 

1. Reference-AppeaZ and Error-Referee's Report-In.terpretation-Find- 
ings of Pact-Conclusions of Law.-Whether a n  item of the report of 
a referee is a finding of fact or conclusion of law may be determined 
by the Supreme Court on appeal from a n  interpretation of his report 
set out in  the record. Wadford v. ffillette, 413. 

2. Reference-Trial by Jury-Waiver.-By not excepting to a compulsory 
order of reference, and by failing to appear before the referee upon 
due notification of the hearings, a party waives his right to assert that 
the reference was not authorized by the statute, and upon the failure 
to tender issues for  the jury upon the findings, the right to a trial by 
jury is also waived. Burroughla v. Umtead, 842. 

3. Reperenee-Evidence-Appeal. and Error-Trial by Jury-Waiver.- 
Where there is conflicting evidence, the report of the referee, approved 
and affirmed by the trial judge upon sufficient evidence, is not reriew- 
able on appeal, when a jury trial has been waived by the conduct of 
the parties. Story v. Truitt, 851. 

REFORMATION. See Limitation of Actions, 1. 

REFORMATION OF INSTRUMENTS. See Evidence, 18; Judgments, 13. 
1. Reformation of Instruments-Equity-Burdetc of Proof.-The burden 

of proof is on the party seeking to reform a deed absolute upon its 
face into a mortgage. Mwe v. Hathaway, 227. 

2. Same-Deeds and Conveyattces-Evidence.-It is necessary for a party 
seeking to reform a deed absolute upon its face into a mortgage to 
show facts and circumstances dehors the deed inconsistent with its 
terms as  to  entitle him to the relief sought for. Zbid. 

REGISTER OF DEEDS. See Officers, 1 ; Records, 1. 

REGISTRATION. See Deeds and Conveyances, 4, 20 : Mortgages, 4 ; Sales, 4 ; 
Banks and Banking, 9; Records, 1. 

REHEARING. See Appeal and Error, 38. 

REINSTATEMENT. See Claim and Delivery, 1. 

RELEASE. See Actions, 1 ; Negligence, 19. 
1. Release-Contracts-Xegligence - Fraud - Ratification - Rescission - 

Equity.-Where a master is liable in damages to its employee for a 
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serious injury caused by its negligence, and while the employee is too 
incapacitated physically and mentally to understand it ,  obtains a 
release, upon a reasonably fair  consideration to be ])aid a t  stated 
periods, from all liability for damages that  may thereafter be claimed, 
and continues to receive these payments knowingly as  paid upon the 
release after he has had full opportunity t o  acquaint himself with 
and understand its terms, he may not thereafter disregard his release 
though obtained by fraud and overreaching, and maintain an action 
to recover the actual amount of the damages. Sherritl v. Little, 736. 

REMAIXDERS. See Wills, 4, Estates, 3. 

REMAND. See Counties, 2 ;  Appeal and Error, 42; Removal of Causes, 9 ;  
Tenants in Common, 2 ; Judgments, 19. 

REMARKS. See Instructions, 13 ; Criminal Law, 22. 

REMEDY AT LAW. See Receivers, 1. 

REMOVAL. See Mortgages, 8. 

REMOVAL O F  CAUSES. See Actions, 7. 
1. Removal of Causes-Federal Courts-Frazdulent Joinc!er--Separable 

Controz:ersy--Complaint-Diverse Citizen8Mp.-Upon the question of 
whether a n  action against a nonresident and a resident defendant is 
severable, and whether the resident defendant was fraudulently joined 
to oust the statutory jurisdiction of the Federal Court, the matters 
relating thereto as  alleged in the complaint a re  controlling upon the 
motion of the nonresident defendant to remove the cause to the 
Federal Court for diversity of citizenship. Cox v. Lumber Co., 28. 

2. Same-Issues-Jurisdiction.-If the petition of the nonresident defend- 
an t  sufficiently alleges that a resident defendant was joined by the 
plaintiff merely to defeat the jurisdiction of the Federal Court, which 
is sufficiently controverted by the plaintiff, an issue of fact is raised 
for the determination of the Federal Court. Zbid. 

3. Same-Questions of Law.-Where a nonresident defendant seeks to re- 
move a cause from the State to the Federal Court for fraudulent 
joinder of a resident defendant, he  must set forth the facts constitut- 
ing the fraud upon which he relies, and not its mere conclusion of 
law. Zbid. 

4. Same-Master and Sercant-Safe Place to Work-Sondelegable Dlltf/ 
of Jfa8ter.-Where the complaint alleges facts tending only to show 
that the tort upon which he rests his action for damages arose from 
the nondelegable duty of a nonresident master, and thai: there was no 
independent act of negligence attributable to the plaintiff's superior, 
who was joined as  a resident defendant, upon the nonresident defend- 
ant's proper and sufficient petition and bond for the removal of the 
cause from the State to the Federal Court for diversity of citizenship, 
no sufficient ground for a fraudulent joinder to oust the jurisdiction 
of the Federal Court appears, and the cause will accordingly be 
ordered removed by the State court. Zbid. 

5. Romoval of Causes-Federal Court-Jurisdiction-Negtigence-Torts- 
Pleadings-Complaint-Sevaable Controversy-Parties.-Where the 
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amount is jurisdictional and a proper petition and bond has been 
filed, upon the nonresident defendants' motion to remove the cause 
from the State to  the Federal Court for diversity of citizenship and 
fraudulent joinder of resident defendants, the complaint filed in good 
faith will determine the jurisdiction, alleging a joint tort a s  the 
basis of the plaintiff's action, when it  therefrom appears that the 
tort alleged is both joint and severable. Crisp v. FiOi-e Po., 77. 

6. Same-Petitioners-Conclusions as to Fraudulent Joinder.-Where the 
cornplaint in an action brought in the State court alleges a joint tort 
though the tort is both joint and severable, as the basis of the action 
against ilonresident and resident defendants, and the nonresident has 
filed a petition in that court to  remove i t  to the Federal Court for 
fraudulent joinder, to  sustain his petition, i t  is necesqary for the 
petitioner to set forth with particularity such facts as  will sustain 
the conclusion of law therefrom that the joinder of the resident de- 
fendant was fraudulent and for the purpose of defeating the juris- 
diction of the Federal Court. Ibid. 

7. Anntc-Jlotize,-Wliere the complaint alleges a joint tort against a 
nonresident and resident defendant, sufficient to retain the cause in 
the State court, the fact that these allegations were merely for an 
ulterior bad motire will riot alone defeat the jurisdiction of the 
State court. Ibid. 

8. Snmc-Xastcr and Servant-Sondelegable Duty  of Vaster-Joint  Tort. 
I t  is the nondelegable duty of the master to furnish his servant a 
reasonirbly safe place to work, anct where the cornplaii~t hiis suffi- 
ciently set up a good cause of action in this respect, and has further 
alleged a tort that  would make the servant individually liable for 
the plaintiff's injury arising from the neglect of the master combined 
therewith, a joint tort is alleged that will defeat the nonresident's 
motion to remove the cause from the State to the Federal Court 011 

the ground of fraudulent joinder of parties. Ibid. 

9. Sa~nr-Federal Courts-Votion to Remnnd.--Where the petition filed 
in accordance with the Federal statute taken in connection with the 
allegations of the complaint raise material issues of fact that go to 
the substance of the motion to remove for alleged fraudulent joinder 
of 1xirtit.s. and nothing t . 1 ~  alqwars upon the face of the record that 
would defeat the petitioner's right. the case is removed instanter, 
without the jurisdiction of the State court to  pass thereon, ~lai11tiK.i 
rightc, if any he has, being to present the facts cnntrovertecl in the 
Federal Court upon his motion therein to remand. Ibid. 

10. Rentoval of Causcv-State Co~crt-.J1crisdictiorz-FecIeral Court-Corn- 
plaitlt-dllcgtrtiona-Joi~lt Tort.-In an action of an employee against 
its nonresident employer, operating a lumber road by steam, allega- 
tions of the complaint that  the death of her intestate was proxi- 
mately caused by the defendant, and also b r  the negligence of its 
resident trainmaster, engineer and conductor hy loading the defend- 
ant's train, on which the intestate was riding, in the course of his 
employment too hearily, and that certain of the train's appliances 
and attachments necessary to its safe operation, TT-ere out of order, 
sufficiently alleges a joint tort, to deny the nonresident defendant's 
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motion to remove the cause from the State to  the Federal Court for 
the fraudulent joinder of resident defendants' and to retain the 
cause in the State court. Queen v. Lumber Co., 149. 

11. Removal of Causes-Transfer of Causes-Local Prejudice-Courts- 
DiscretZol~AppeaZ and Error.-Where a party mov~?s for the re- 
moval of a cause to another county than the one in which i t  had 
been brought, upon the grounds that  he cannot obtain a fair and 
impartial trial therein, C. S., 471, 472, and upon affldavits filed therein 
that the case had been generally discussed and that  the movant 
could not proceed therein and obtain a n  impartial trinl, upon which 
the judge so finds the facts, the order removing the carie according to 
the requirements of the statute is within his sound discretion, and 
not reviewable on appeal, though he further states in his order that 
his findings were based on his personal observation. G'illiken v. Nor- 
com, 352. 

RENEWAL. See Bills and Notes, 4, 7. 

RENT. See Highways, 12. 

REPEAL. See Appeal and Error, 18; Constitutional Law, 14. 

REPORT. See Reference, 1 ;  Evidence, 28. 

REPRESENTATION. See Evidence, 15. 

REPUGNANCE. See Wills, 6. 

REQUESTS. See Instructions, 1, 7, 11. 

RES ADJUDICATA. See Drainage Districts, 5, 9;  Judgments, 9, 10, 11. 

RESALES. See Sales, 1. 

RESCISSION. See Release, 1. 

RES GESTAE. See Homicide, 21. 

RESOLUTIONS. See Corporations, 4, 6. 

RESTITUTION. See Contracts, 6, 7. 

RESTRAINT. See Habeas Corpus, 3. 

RESTRICTIONS. See Deeds and Conveyances, 17, 18. 

REVERSAL. See Appeal and Error, 13. 

REVIGW. See Appeal and Error, 2, 7, 13, 20. 

REVOCATION. See Wills, 10, 12. 

REWARDS. 
1. Rewards-Criminal Law-Oflcers-She?-@%.-It is within the power of 

the Legislature to  enact a valid statute giving a reward to those 
who arrest or cause to be arrested violators of the criminal law, 
including offlcers w h p a r e  paid for making the arrest in pursuit of 
their duties. HWchins v. Comrs. of Grunuille, 659. 
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RIGHTS. See Deeds and Conveyances, 14. 

EIGHTS AND REMEDIES. See Judgments, 19. 

ROADS AND HIGHWAYS. See Highways. 

RULES OF THE KOAD. See Negligence, 6. 

RULES OF COURT. See Appeal and Error, 16, 22; Courts, 6. 

RULE I N  SHELLEY'S CASE. See Wills, 4 ;  Estates, 4, 6. 

SAFE INSTRUMENTALITIES. See Master and Servant, 1. 

SAFE PLACE TO WORK. See Removal of Causes, 4 ;  Negligence, 10, 17, 27. 

SALES. See Banks and Banking, 3, 10; Corporations, 11;  Mortgages, 2, 5 ;  
Trusts, 1 ; Wills, 3, 19;  Instructions, 9. 

1. Sales-Nortgages-Raised Bids-Clerks of Court-Resales-Statutes- 
Deeds and Conueyances.-Under the express provisions of C. 8.. 
2591, the amount of the raise of the bid on lands sold under a mort- 
gage must be paid to  the clerk of the Superior Court of the couiity 
within ten days from the time of the foreclosure sale; and where the 
same has been erroneously paid to the mortgagee or trustee within 
the time specified, it  is insufficient, and the purchaser a t  the fore- 
closure sale is entitled to his deed upon the payment of the purchase 
price. S e w b ~  v. Gallop, 244. 

2. Sume-Interveners-Mortgagors.-Where a raised bid of the price 
brought a t  a foreclosure sale of land under mortgage has not been 
made as required by statute, the mortgagors are  properly denied the 
right of intervening on the ground that they had been misled by the 
paymelit required by the statute to be made to the clerk of the court 
having been made to the mortgagee. Ibid. 

3. Nalts-Escc3utto/t-Hontesteud -Excess - Judgmolts--Ez;ide)rce-~4'tnt- 
rites.-Where the controversy in the action is made to depeud upon 
the issue arising from the pleadings and evidence introduced upon 
the trial betneen the purchaser at  an e\ecution sale and the heir a t  
law of the judgment debtor, as  to whether the homestead allotted in 
the action embraced the home tract of the deceasd, or whether it 
included an adjoining tract of land of the deceased judgment debtor, 
the original return of the appearance, or copy thereof on file in the 
proceedings. to lay off the homestead found in the judgment w ~ l l  
control, and the further proceedings in the matter are competent evi 
dence. without the necessity of registration. ('. S., 731. Carsfur- 
phen u. Carstarphen, 541. 

4. Salcs-C'o/tditio)twI Sales-Chattel Mortgages - Registmtiott - Liens- 
Mortgages.-Where the vendor retains title &on a chattel sold autl 
delivered for the payment of the balance of the purchase price to b? 
divested, and the property to become that of the purchaser upon his 
payment thereof a t  a time specified, it  is a sale upon condition in the 
nature of a chattel mortgage requiring registration in respect to  its 
priority of lien over chattel mortgages subsequently given to others 
upon the same property and registered in the proper county. ('. S , 
3312. Tmsf CO. D. Motor Co., %?. 
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5. Same-Bills and Notes-Drafts-Order, Notify.-Where a seller of au- 
tomobiles under a contract retaining title until the balance of the 
purchase price shall have been paid, ships the goods to  its own order, 
notify the consignee and attaches it to a draf t  on the purchaser for 
the initial payment, a bank lending the required amount to make 
this payment secured by a chattel mortgage duly registered on the 
machines with which the draft was paid and delivery made by the 
carrier to the consignee, upon presentation of the bill of lading, has 
priority of lien over that of the seller under his unregilstered contract 
of sale. Ibid. 

SCHOOLS. See Taxation, 1 ;  Eminent Domain, 4. 

SCHOOLS AND SCHOOL DISTRICTS. See Education, 1. 

SELECTION OF SERVANTS. See Master and Servant, 2. 

SELF-DEFENSE. See Homicide, 1, 18, 20. 

SEPARABLE CONTROVERSY. See Removal of Causes, 1, 5. 

SET-OFF. See Municipal Corporations, 1 ;  Banks and Bankinj:, 5; Bills and 
Notes, 11. 

SETTLEMENT OF CASE. See Appeal and Error, 16, 41. 

SEVERANCE. See Actions, 3. 

SHAREHOLDERS. See Corporations, 9 ;  Banks and Banking:, 1. 

SHERIFFS. See Attachment, 1 ; Execution, 1 ; Rewards, 1. 

SIGNAT'URE OF JUDGE. See Appeal and Error, 40, 41. 

SIGNS. See Highways, 10. 

SOLICITORS. See Criminal Law, 2. 

SPEED. See Xegligence, 2. 

STATE COURTS. See Removal of Causes, 10. 

STATE HIGHWAY. See Highways, 10. 

STATE HIGHWAY COJIAIISSION. See Highways, 1, 5, 6, 8 ;  Statutes. 1. 

STATES. See Actions, 4 ;  Debtor and Creditor, 2. 
1. States - Government - Soqereign Powers - Prerogative, - Statutes - 

Banks - Receivers - Depositors -Debtor and Creditor-Priorit?/ of 
State's Claim.-The English common law, giving a d ~ b t  due to the 
sovereign a preference to the debts due to others, is abrogated by our 
statute, and is not in force in North Carolina, as  apr~lied to a debt 
due to the State. C. S., 970. Corporation Commission v. Trust Co.; 
Deposit Co. v. Poisson, 513. 

2. Same-Principal and Suret?/--Indemnity Bonds-Equity-Subrogation. 
Where the State Treasurer has money on deposit in a bank that has 
since become insolvent, and in a receiver's hands, and the State has 
transferred all of its rights to a surety on an indemnity bond the 
Treasurer has required from the bank, the surety, 3n paying the 
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State deposit to the Treasurer, cannot acquire by subrogation a prior- 
ity of payment over the general depositors or creditors of the defunct 
bank, as no such right existed in the favor of the sovereign State, 
especially, as  in this case, the State Treasurer had not asserted i t  
before the appointment of the receiver. Ibid. 

STATE TREASURER. See Bailment, 3. 

STATUS QUO. See Contracts, 6. 

STATUTES. See Actions, 1, 3, 4, 6, 10, 12 ; States, 1 ; Attachment, 1 ; Clerks 
of Court, 1 ; Bailment, 3 ; Bills and Notes, 1 ; Constitutional Law, 1, 3, 
8, 13, 14; Criminal Law, 3, 6, 15, 17; Dedication, 1; Deeds and Con- 
veyances, 4, 6, 13, 14, 20, 21; Drainage Districts, 2, 8, 10, 11, 12;  
Escape, 3 ; Evidence, 4, 28; Highways, 1, 2, 3 ; Husband and Wife, 1, 3 ; 
Judgments, 6, 8, 16; Limitation of Actions, 1 ; Municipal Corporations, 
2, 3, 6, 7, 9 ;  Negligence, 2, 4, 6, 12; Railroads, 1 ;  Sales, 1, 3 ;  Taxa- 
tion, 1 ;  Appeal and Error, 18, 22, 39; Education, 1 ;  Instructions, 7, 
11, 13; Parent and Child, 1. 2 ;  Usury, 2 ;  Wills, 8, 9, 10, 11, 12, 19: 
Divorce, 1 ;  Debtor and Creditor, 2 ;  Demurrer, 1 ;  Homestead, 1 ;  
Courts, 8 ;  Pleadings, 5, 6 ;  Tenants in Common, 2 ;  Mortgages, 7 ;  Re- 
ceivers, 1; Intoxicating Liquor, 1 ;  Master and Servant, 6 ;  Records, 1. 

1. Statutes - Roads and Highways - State Highway Cormission-Pre- 
sfcmption-Prospective Effect-Presenting Claim.-3 C. S., 3846(v), 
making void a claim for material furnished the contractor for the 
building of a State highway, unless the claimant has presented it  in 
writing, etc., to  the State Highway Commission within six months 
after the completion of the work, and making such failure a bar to 
the claimant's right to recover, falls within the rule of presumption 
that the effect of the statute is to be prospective only, in the absence 
of an expressed or clearly implied intent to the contrary. Overman 
v. Casualty Co., 86. 

2 Same.-And where the contract between the contractor and the State 
Highway Commission specified that payment thereunder shall be due 
a t  a certain time, the statute has no application if i ts operative effect 
is fixed therein for a later date. Ibid. 

3. Statutes-State Policy-Convicts-Punishment-Constitutional Law.- 
The policy of the State involving the power of the Legislature to au- 
thorize corporal punishment to be administered to refractory or un- 
ruly convicts sentenced to work on the county roads, is for the Legis- 
lature to determine, and whether there is any constitutional restraint 
thereon, is a matter for the courts to decide. S. v. Revis, 192. 

4. Statrct~s-Cofzdet?tmatioll.-The statutory authority given the county 
board of education to condemn land for school purposes is in deroga- 
tion of a common-law right, and its terms will be strictly construed 
as  to the extent or limit of the power given. Board of Education v. 
Forrest, 519. 

STATUTE O F  FRAUDS. See Contracts, 10. 

STATUTE OF LIMITATIONS. See Actions, 12; rimitation of Actions. 

STIPULATIONS. See Insurance, 7, 15;  Corporations, 11. 
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STOCK. See Corporations, 9; Banks and Banking, 9, 10. 

STOCKHOLDERS. See Banks and Banking, 1; Corporatiorm, 9. 

STORAGE. See Bailment, 3. 

STREET RAILROADS. See Negligence, 1. 

STREETS AND SIDEWALKS. See Municipal Corporations, 1, 3, 5 ;  Deeds 
and Conveyances, 1. 

SUBROGATION. See Insurance, 1 1 ;  States, 2 ;  Officers, 3. 

SUITS. See Municipal Corporations, 8. 

SUMMONS. See Courts, 9. 

SUPERIOR COURTS. See Courts, 1. 

SUPERVISION AND INSPECTION. See Municipal Corporations, 5, 6, 10;  
Negligence. 

SUPREhlE COURT. See Appeal and Error, 31. 

SURPLUS. See Corporations, 2. 

TAXASTON. See Constitutional Law, 9, 10;  Municipal Corporations, 8, 9. 
1. Taxation - Schools - Back Taxes - Statutes-Constitutional Law.-A 

city without legislative authority may not levy a back tax to reim- 
burse itself for moneys it has paid on the interest of its bonded debt, 
on a part of the district that  has escaped taxation b j  reason of inad- 
vertence or error of the proper authorities in listing the property of 
the owners for that purpose, and a n  ordinance to that  effect is void 
a s  inhibited by the State Constitution and statute requiring that  
taxes shall be uniform and ad  valorem. Const., Art. VII,  sec. 9; 
C. S., 2678. Whitley v. Washington, 240. 

TELEGRAPHS AND TELEPHONES. See Evidence, 15. 
1. Tenants i n  Common-Voluntary Dieision-Deeds and Conveyancea- 

Joinder of Wife-Dower-Estoppel.-The voluntary division of lands 
by tenants in common creates no new estate in the lands, but only 
apportions the land by their interchangeable deeds that  each was 
compellable to take under a division by court process; and where the 
division so made is fair  and equitable. i t  is  unnewssary for their 
wives to join in the conveyance to estop them from claiming their 
interests therein. Valentine v. Granite Corporation, 578. 

2. Same-Case Agreed-Statutes-Appeal and Error-Ftccts-Remand.- 
Where a controversy, properly constituted, is submitted without 
action, C. S., 626, involves the question a s  to  the necessity of the 
wife of a tenant in common to join in  his deed voluntarily given to 
divide the lands between himself and the other t enmts  in common, 
on appeal the case will be remanded if i t  does not appear in the facts 
agreed that  the division so made was a fair and equitable one. IWd. 

TENDER. See Mortgages, 8. 
1. Tender-Payment-Checks-Insurance, Accident.-A 'check given by 

the insurer to the insured in payment for an acknowledged liability, 
as  to a part of its liability is not a legal tender to  support a plea of 
payment. Clark v. Ins. Co., 166. 
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TERMS. See Officers, 1. 

TERMS OF COURT. See Judgments, 18. 

TIMBER. See Mortgages, 8. 

TIME. See Actions, 2; Eminent Domain, 2 ;  Appeal and Error, 16. 

TITLE. See Evidence, 1, 3, 4, 5 ;  Deeds and Conveyances, 8, 16; Mortgages, 8. 

TORTS. See Removal of Causes, 5; Judgments, 16. 

TRAMROADS. See Railroads, 1. 

TRANSACTIONS AND COMDIUNICATIONS. See Wills, 11. 

TRANSFERS. See Removal of Causes, 11. 

TRANSFERS OF SHARES. See Banks and Banking, 9, 12. 

TRANSPORTATION. See Education, 1. 

TREASURERS. See Officers, 2. 

TRIALS. See Appeal and Error, 4 ;  Evidence, 6, 26; Judgments, 18. 
1. Trial by Jury-Agreement by Parties-Waizjer-EvidenceAppeaZ and 

Error-ConstitutionaZ Law.-Where the parties to  an action agree 
that the trial judge find the facts, they thereby waive a trial by 
jury, and the facts so found by him upon supporting evidence a re  
conclusive on appeal. Harrison, v. New Bern, 555. 

TRIAL BY JURY. See Constitutional Law, 13; Reference, 2, 3. 

TRUST DEEDS. See Mortgages, 6. 

TRUSTEE. See Usury, 1 ;  Mortgages, 6 ;  Wills, 13. 

TRUSTS. See Wills, 1, 3, 13, 15, 19;  Estates, 1 ;  Husband and Wife, 2 ;  Cor- 
porations, 11; Mortgages, 5, 6 ;  Banks and Banking, 4, 5, 6. 

1. Trusts-Jl ortgages - Sales - Pal-ol Trusts.-Where the mortgagor of 
lands has afterwards become a bankrupt and the trustee therein has 
disclaimed title to the property, owing to the excessive amount of the 
debt it  secured, and the successful bidder a t  the foreclosure sale has 
agreed with the mortgagor that he would bid in the mortgaged lands 
for him upon condition that  the mortgagee pay the amount of the 
mortgage to him: Held, upon performance of the condition the title 
to the property vests in the mortgagor as  agreed by parol, though 
the title to a part of the lands was defective a s  when the purchaser 
a t  the sale made the agreement with knowledge thereof. Weaver v. 
Norman, 254. 

UNIFORMITY. See Constitutional Law, 10. 

USE. See Attachment, 2. 

USES. See Wills, 6. 

USURY. 
1. L7sur~-Actions-Parties-Bankruptcy-Tru8tee.--.4 right of action to 

recover the penalty for a usury charge is in the nature of an action 
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for debt, and is a wrongful detention of, or injury to the estate of 
the bankrupt which passes to his trustee in bankruptcy. C. S., 2306. 
Ripple v. Mortgage Corp., 422. 

2 .  Usury - Contracts - Interpretation - Substance-Statutes.- Where a 
finance corporation loans money for the purchase of automobiles 
sold in this State to be paid for herein a t  a greater rate of interest 
than six per cent, the transaction is a n  usurious one coming within 
the inhibition of our statute and the penalty i t  imposes, though the 
contract is couched in the language of bargain and sale in order to 
evade our usury lam. C. S., 2305. Ibid. 

3. Same-Place of Payment.-Where in fact a contract for the payment 
of usurious interest in violation of C. S., 2305, was made and payable 
in this State, the fact that  it  appeared from the face of the contract 
that it  was payable in another state, does not relieve it of its usurious 
charge of interest contrary to the statute of this Stat~?. Ibid. 

VALUE. See Actions, 2 ; Damages. 

VENDOR AND PURCHASER. See Banks and Banking, 10. 

VERDICT. See Bills and Notes, 7 ;  Appenl and Error, 44; Homicide, 3, 13: 
Judgments, 16; Negligence, 16; Criminal Law, 21. 

VESTED RIGHTS. See Drainage Districts, 7 ;  Insurance, 1 ;  Estates, 5 :  
Constitutional Law, 15; Wills, 18. 

VETERANS. See Constitutional Law, 9. 

VICE PRINCIPAL. See Master and Servant, 4, 5. 

VIOLATION OF STATUTES. See Negligence, 4. 

WAGES. See Master and Servant, 2. 

WAIVER, See Insurance, 10, 12, 14 ; Trials, 1 ;  Evidence, 24; Contracts, 15: 
Reference, 2, 3. 

WAR. See Courts, 7 ;  Government, 2 ;  Judgments, 9 ;  Constitutional Law, 9. 

WAREHOUSEMAS. Bee Bailment, 2, 3, 4, 6. 

WARNINGS. See Negligence, 24. 

WARRANT. See Criminal Law, 7 

WILLS. See Deeds and Conveyances, 5; Estates, 6 ;  Judgments, 2 ;  Con- 
tracts, 3 ;  Parent and Child, 1, 2. 

1. Wills - Trusts -Executors and Administrators - Courts -Actions.- 
Where trusts are  imposed by will upon a n  esecutor and involve the 
construction of certain portions of a will, the executor may apply to  
the courts in their equitable jurisdiction for advice in the proper ad- 
ministration of the trusts. Bank v. Edwards, 118. 

2. Wills-Intent-Interpretation.-The entire will in its related parts 
will be construed as  a whole to  effectuate the testa to::'^ intention in 
the disposition of his property. Ibid. 
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TT'ILLS-Conti~~ued. 
3. Same - Trusts -Powers of Sale - "Home Placev-Unimproued Non- 

income Yielding Lots-Deeds and Conveyances.-Where a will ex- 
pressly confers upon the executor and trustee therein named the 
right to  sell the assets of the estate, reinvest the proceeds, etc., and 
expressly excludes from this power "income-yielding real estate": 
Held, the words excluding such real estate will not apply to non- 
income producing lands such as  a devise to the widow of the home 
place on which there a re  one or more unproductive lots, and the 
executor and the widow may sell the vacant lots and convey a good 
title. Zbid. 

4. Wills-Devise-Rule in  Shellw's Case-Remainders.--A devise to  the 
sisters of the testator and their heirs forever, if any, if not to  the 
heirs of certain other of the testator's sisters, to  them and their 
assigns, forever, does not create a remainder or the semblance of a 
remainder, and is not within the rule in  Shelley's case. Daniel v. 
Bass, 291. 

5. Bnme-"Heirsv-Internetation.-In a devise to a specified sister and 
brother of the testator's lands to  them and their heirs forever, if any, 
if not to the heirs of certain other of the testator's brothers and 
sisters, the word "heirs" unexplained by other expressions of the 
will is to be construed in its technical sense a s  heir4 who take as  if 
by descent under the canons general, and not that  of children, carry- 
ing the fee-simple title to the brother and sisters first named. Zbid. 

6. Wills - Estates - Contingent atzd Springing Uses-Repugnance-Fqe 
Limited After a Pee.-While under C. S., 1740, under the doctrine of 
contingent and springing uses (27 Henry VII I ) ,  a fee may be limited 
after a fee by devise of lands, there must have been created a super- 
vening contingent event which may shorten the continuation of the 
estate granted in fee, and upon which the uses mag operate, and 
otherwise a fee limited after a fee is repugnant and the limitation is 
void. Zbid. 

7. Wills-Decise-Election-Estoppel.-One claiming lands under a will 
is put to his election to take the tract described in the will, and is 
estopped from claiming independently a part of the lands devised to 
another beneficiary. Craven v. Cacirzess, 311. 

8. Wills-Holograph Wills-Animo Testandi-Statutes.-For a memoran- 
dum written and signed by the testator to  take effect as  his will, i t  
must, among other requisites, show that it  was made animo testandi, 
and where the other formalities have been observed, a "pack" or 
slips of paper pinned to a note in his favor, with the endorsement 
written thereon, and signed by him, a long time prior to his death, 
"I want S. W. hare this pack," will not operate either as  a valid holo- 
graph will or codicil. C. S., 4131. I n  r e  Perry, 397. 

9. Wills-Parent and Child--After-born Child-Statutes-Insurance, Life. 
Where a child is born after the father has made a will, and no pro- 
vision for the child is therein made, the mere fact that  the father 
insured his life for the benefit of the child is insufficient to show the 
purpose of the testator to make provision in this way for the after- 
born child, and the latter will share in the estate of his father under 
the provisions of our statute, C. S., 4169. Sorrel1 a. Sorrell, 439. 
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WILLS-Continued. 
10. Wills-Parent and Child--After-born Child-Adoption of Child--Revo- 

cation-Statutes.-The subsequent birth of a child or the adoption of 
one under our statute, does not revoke the mill of the father, C. S., 
4135, a s  in case of subsequent marriage, C. S., 4134. Zbid. 

11. Wills - Deceased Persons - Transaction8 and Communications-Evi- 
dence-Statutes.-The facts that upon the trial of a caveat to a holo- 
graph will the testatrix had placed the paper-writing in a tin box in 
her trunk, with her other valuable papers and effects, enumerating 
them; that the deceased carried the keys of the trunk, and these 
keys were given the witness, a beneficiary under the will, by some of 
the "women folks" when testatrix died, etc., are  of transactions 
within the personal knowledge of the witness, and evtdence thereof is  
not forbidden by our statute, excluding personal communications and 
transactions with deceased persons. I n  re Fog, 494. 

12. Wilt8-Reaocation-Qijts-Statute8.-A bequest of personal property 
in a trunk which contained the holograph will and other valuable 
papers of the deceased, after removing certain articles specifically 
bequeathed to others, is not a revocation of her will by the testatrix. 
C. S., 4133, et seq. Zbid. 

13. Wills-Executors and Adminietrators-Powers-Trust$-Bad Faith of 
Trustee.-Where it  clearly appears to be the intent of the testator in 
the construction of his will that  a certain income from his estate 
held in trust is to be equitably apportioned between his widow and 
his grandson, in accordance with the judgment of the former to 
whom the executor and trustee is to make payment, i t  is required of 
the widow that  she exercise the power in accordance with the testa- 
tor's intent, and her refusing to pay anything whatsoever to the 
grandson out of the funds she so receives, is bad faith and a breach 
of the trust imposed on her, which gives the court of equity jurisdic- 
tion and power to interfere and fairly make the ag~portionment be- 
tween them. Carter v. Young, 678. 

14. Same-Plead/ings-Demuwer.-Where the complaint sufficiently alleges 
the complete breach of a special trust of a devisee i n  failing to pay 
over to another legatee his just proportion of moneys paid over by 
the executor and trustee under a will providing the total income 
should be paid to the special trustee giving her the power to make 
the apportionment between herself and the testator's grandson: Held, 
a demurrer is bad when resting upon the ground tha~;  the courts had 
no authority to  interfere with her in the exercise of the power thus 
given her under the terms of the will. Zbid. 

15. Wills-Deaise-Charitable Uses-Trusts.-A devise of farm lands to 
the trustees of a religious congregation to be used a s  a pastor's 
home, with provision for the perpetual care of the testator's grave, 
is a good devise for a charitable use and enforceable co effectuate the 
testator's intent. Holton a. Elliott, 708. 

16. Same-Courts-Juriadiction-Eqi~itl/-Con-a and Convey- 
ances.-Where a devise of lands to the trustees of a ,religious congre- 
gation under changed conditions has become ineffectual to  carry out 
the purpose of the testator in providing a home for ~ t s  pastor, or to 
carry out the condition annesed thereto, our courts have equitable 
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jurisdiction to order a sale of the lands and the reinvestment of the 
proceeds in a home suitable for the purpose, and the reinvestment of 
the remainder of the proceeds of the sale to perform the conditions 
upon which the home was devised and accepted. Ibid. 

17. Wills-Codicils-Intetzt of T~stator-Interpretation.-A codicil will be 
construed in its relation to the will to give effect to the intention of 
the testator as  to changes made in the latter, and in this respect the 
will and the codicil will be construed together. BoZling G. Barbee, 
787. 

18. Same-Estates-Contiltgent Remainders-Vested Interests.-A devise 
of lands to testator's wife for life, or until she may remarry, with 
limitation over to testator's named daughters, also for life or until 
marriage, with further limitation over that the lands be then divided 
among all the testator's children that may be living a t  the falling 
in of the particular estate, creates a contingent remainder in the 
ulterior takers, the children of the testator living t o  take effect a t  
the time of the falling in of the precedent estates; but where, by 
codicil, the testator provides for a division equally among all of his 
children without indicating otherwise: Held, the codicil will be con- 
strued a s  an amended intention "of the testator, and any child 
living a t  the death of the testator will take a vested interest in the 
lands so devised, subject to the extent of such interest which may be 
disposed of by will or deed. Ibid.  

19. Wil l s  - Trusts - Contiltgent Ittterests - Sales - Statutes-Powers of 
Sale-Estates-Contingent Remainders.-Where specific lands a re  de- 
vised for the contingent use of persons i n  esse and i n  fuisse, and 
sold in proceedings for partition, reserving the interests of all by 
reinvestment for the then unascertainable devisees under the pro- 
visions of our statute, see Springs v. Scott ,  132 N .  C. ,  548, and cases 
approving the decision, and also under a duly exercised power con- 
ferring upon the trustee or executor, see Mewborn v. Xoseley,  177 
X. C . ,  110, and case approving this decision, the purchaser in either 
event gets a good title. ZJourell v. Timber Corp., 7M.  

WITHDRAWAL. See Dedication, 1. 

WITKESSES. See Evidence, 7, 10, 27. 

WRITTEN INSTRUMENTS. See Contracts, 1, 10;  Evidence, 21. 

WRONGFUL DEATH. See Actions, 12. 




