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JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

SPRING TERM, 1927
FALL TERM, 1927

CHIEF JUSTICE:

W. P. STACY.

ASSOCIATE JUSTICES :

W. J. ADAMS, GEORGE W. CONNOR,
HERIOT CLARKSON, WILLIS J. BROGDEN.

ATTORNEY-GENERAL

DENNIS G. BRUMMITT.

ASSISTANT ATTORNEYS-GENERAL:

FRANK NASH,
CHARLES ROSS,
WALTER D. SILER.*

SUPREME COURT REPORTER:

ROBERT C. STRONG.

CLERK OF THE SUPREME COURT:

EDWARD C. SEAWELL.

MARSHAL AND LIBRARIAN .

MARSHALL DeLANCEY HAYWOOD.

* Succeeded John H. Harwood, October 8, 1927.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

Name District Address
W. M. Bond First...cvvvicnenccrnceninne, Edenton.
M. V. BARNHILL ... Second Rocky Mount
G. E. MIDYETTE.....coovuinsisnsmsasnsssssressaransrsnens Third...... Jackson

F. A. DANIELS..... " Fourth... ..Goldsboro
ROMULUS A, NUNN. cccivrrrnecriirenreesrianesanees Fifth... ..New Bern.
HENRY A. GRADY.... . Clinton.

W. C. HABEIS.coocromesoerseosssssroressessesss SEVEIIHcororesmnsessrroe Raleigh.

E. H. CRANMER. Eighth.... ..Southport.
N. A, SINCLAIR......ccoovemruerinrnrirnisisncrnrirenseosnens Ninth...... .Fayetteville.
W. A. DEVIN....cc.ovvrmennnesnnsnnennienens Tenth...cccocrvvvvvveeviinninnne, Oxford.

CLAYTON MOORE:......cconetsniserrnnesrereasssisesseniansssesssonsessesessresseseesrasisesseen Williamston.
N. A. TOWNSEND Dunn.

WESTERN DIVISION
ROY L. DEAL..coooiviiiiiiiiiiireccnienssssinees s Eleventh.........ccccceverennnnne Winston-Salem.

THOMAS J. SHAW.. .. Twelfth..... ..Greensboro.

A. M. STACK......... ... Thirteenth... Monroe

W. F. HARDING..... ... Fourteenth... Charlotte

JouN M. OGLESBY.. ... Fifteenth...... ..Concord

J. L. WEBB....... . ....Sixteenth..... ..Shelby.

T. B. FINLEY............ ...Seventeenth. Wilkesboro

MICHAEL SCHENCK. ....Eighteenth... ..Hendersonville

P. A. McELRroy......... ....Nineteenth...... ..Marshall.

WALTER E. MOORE........cccoevvvviinieervnninne s Twentieth.....c.ccocecevennns Sylva.

SPECIAL JUDGES

H. HOYLE SINK....coonmmsirinrimmsenmsionsssnmnosieimssssnieconn LEXiNgLoN.

CAMERON F. MACRAE. ..Asheville.

JOHN H. HARWOOD ...t 8y S0n. City,
EMERGENCY JUDGE

G, . LiYON ottt vie e citr e erasreenbesaaesteeecetbntbaasas s s e e shberee s ersanesreesnasstasnans 1Zlizabethtown.
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SOLICITORS

EASTERN DIVISION

Name District Address
WALTER L. SMALLeociiiicenienieencecneriens Elizabeth City.
DONNELL GILLAM.... Tarboro.

R. H. PARKER.......c..ccer.. .. Enfield
CLAawsoN L. WILLIAMS... ..Sanford.
D. M. CLARK.......c.cereernenn ..Greenville.

JAMES A. POWERS..
L. S. BRASSFIELD.....
Woopus KELLUM.
T. A. McNEILL.....

W. B. UMSTEAD Durham.

S. PORTER GRAVES......cc.oveverirernereranessnnerserones Eleventh........ccoreenvninnnae Mount Airy.
J. F. SPRUILL......... .Lexington.
F. D. PHILLIPS........ ..Rockingham.
JoHN G. CARPENTER.... Gastonia.

ZEB. V. LONG.....coeennee. Statesville.

L. SPURGEON SPURLING. ....Sixteenth..... ..Lenoir.

JNoO. R. JONES............e. ... Seventeenth. ..N. Wilkesboro.
J. W. PLEsS, JR. ....Bighteenth.....ccccconunennnen, Marion.

RoBT. M. WELLS... ... Nineteenth...........cccoenes Asheville,

GROVER C. DAVIB.cccieriicniieneecntreverenens .....Twentieth ....................... Waynesville.



LICENSED ATTORNEYS

FALL TERM, 1927

List of applicants to whom license to practice law in North Carolina was
granted by Supreme Court at Kall Term, 1927:

ApaMs, EDWARD ANDREW, JR..... ...Raleigh.
ALEXANDER, NAOMI......... Charlotte.
ARLEDGE, IsAAC CURTIS. ..Hendersonville.
ATWATER, JAMES MATTHEW, JR.... LBurlington.
BALDWIN, OSCAR STRATTON....cvcerrivivverercoraversirnorenn: Lake City, 8. C.
BarkLEY, HENRY BROCK ...Raleigh.

BATTEN, DANIEL MARCONI.. .Charleston, 8. C.
Bearr, MCPHERSOXN....... .Durham.
BEDDINGFIELD, ALEXANDER IKDWARD. .Raleigh.

BENNER, JOUN SAMUEL ..Raleigh.

BETHUNE, JAMES CAVE Clinton.

BOXLEY, SEDDON GLASGOW ..oitiirieieirenirrerererniannssneenunsnoesinesoessnnn Louisa, Va.
BURNS, CLARENCE FRANKLIN......cccotvtmveenuiervaeirnraniaeesne inesnnnnenes ‘Winston-Salem.
CAMERON, MALCOLM GRAEME... .Charlotte.
CAMPBELL, JOHN ARCHIBALD... .Washington, D. C.
CARTER, DOUGLAS....cvvviineeene .Asheville.

CARTER, JAMES LOUIS....ooiiiiniiiniiniiiiiiien i eniscesessesn e Charlotte.

CARTER, ROBERT BURR Henderson.
DAVENPORT, JOSEPH BLOUNT .. Windsor.

Davis, LEMUEL HARDY....... .Dayvis.

DuBosE, MARION JOHN.......... Little Switzerland.
EDpWARDS, GEORGE WILLIAMS......ccoovennnvennn «.Snow Hill.

EcAN, WILLIAM MICHAEL .Charlotte.

F1ELD, ELMER EUGENE. ...Washington, D. C.

FLAHERTY, PAUL ..ottt et sreessarvess st e s ssvnesann Washington, D. C.
GASKILL, JULIAN THADDEUS. .Sea Level.
GILL, IRBY DOWE.......eovinneee .Zebulon.

GOLDBERG, AARON........... .Wilmington.
GORDON, ELLA MARGARET... Llizabeth City.
GRIFFIN, CHARLES THOMAS Edenton.

HALL, CLARENCE WINDLEY Newport.
HaMLIN, PAUL MAHLON ... Winston-Salem.
HINTON, ERNEST LYNWOOD .Clayton,
HobgEs, WILLIAM PARKER. .Williemston.
Hovrr, PEARL ADAMS............ .Greensboro.
HONEYCUTT, LOUISE STUART.... Raleigh.
HUBBARD, HOWARD HOLMES Clintcn.

Hurr, RaLPH POMEROY... ...Washington, D. C.
Irock, EDwIN CHARLTON Goldsboro.
IveEYy, THADDEUS, JR........ .Cary.

Ivie, ALr1AN DENNY, JR... .Leaksville.
JENNETTE, HUBERT BRYAN .Raleigh.
JOHNSON, JoE WHEELER Mt. Airy.
JouxNsoN, JoHN HICKS ..Raleigh.

JoNAs, CHARLES RAPER Linco nton.




LICENSED ATTORNEYS.

vil

.. Winston-Salem.
-~ Wilmington,
Spencer.

JuLiaN, IrA
KERMON, ROBERT MERRITT.
KESLER, JOHN C
KILBURN, HENRY TIIOMAS
LEE, ROBERT IIARL..
LockE, HOWARD PALMER...
L.oNoN, JoiIN YANCEY
MCGREGOR, TizoMas HE?
McKEITIIAN, JULIAN HAROLD Aberdeen.
MADISON, ARTHUR WALKER.... .Raleigh.
MIDYETTE, SAMUEL BUXTON WJackson.,
MOORE, CLIFTON LLEONARD.....ccooiiiiriiini it et Burgaw.
MooRE, JouN HENDERSON..
MorPHEW, ROBERT BRUCE.
NEWTON, JOHN CLINTON
OLIVER, CLAUDE BERNARD .Durham.
OVERBY, GILMORE CLAUDIUS.. ...Macon.
PARKER, FREDERICK POPE, JR..cooiiiiiiiiiiniiiriecns Goldsboro.
PARrRIsS, ROSCOE EUEL... ...Raleigh.
PATRICK, BAILEY.... ..Hickory.
PEARSALL, THOMAS JENKI Rocky Mount.
PERKINSON, JAMES BEARD.... ...Spencer.
PickARD, DWIGHT LUTHER.. ..Lexington.
PI1ERCE, FRANK GRAINGER Weldon.
PRICE, EDWARD WESLEY ...Charlotte,
PRITCHARD, JOHN SHADRACH.
RAY, CHRISTOPHER ALOISIUS...
ROBERTS, JAMES WM. HOLMES...
RUARK, SAMUEL WESTBROOK...

...Kinston.

.Marion.

...Robbinsville.
Shelby.

..Greenville.
...Raleigh.

... Washington, D.
Washington, D.

LWashington, D.

.Washington, D.

C.

C.

.

C.

..Washington, D. C.
Washington, D. C.

SANFORD, EERNEST PERCY...ccccotttvieenirunrsnntnneeeeniiessiiesosinnnrenmnieniones Washington, D. C.

SMITH, THOMAS MAYBON.. ...Raleigh.
Stack, NoRMAN LEROY... ..Durham
STAINBACK, ALLEN NATHANIEL.....ccoiiiiererniiiioncaiisrisssansssressans Greensboro.
STEPHENSON, HAROLD ROBERT.. ..Durham.
STRICKLAND, HENRY L .......Charlotte.
STRONG, JOHN MOORE.....ccviriimuiiiienciiniie s aere et ese e Raleigh.
TERRELL, MARVIN CLAYTON ...Burlington.
TEU, SANFJORD BROGDYNE ...Godwin.
TroN, JOHN FRANCIS, JR.. Valdese.
TUcCKER, JOHN ARCHIBALD.. WMilton,
UrcHURCH, FRANK CLEO ..New Hill.

WALLACH, ZENA LENA ..ot reereiieinicnrisrsssteesiteerenerieesinenaasssns s Washington, D. C.

‘WARREN, THOMAS LAFAYEITE, ...Lenoir.
‘WESTMORELAND, ROBERT SIGSBEE.. . Mt. Airy.
WHITENER, RUSSELL WINFIELD........ccocoovuiiiiioniiieniironieeinnearirns Hickory.
‘WiLsoN, ROBERT CLARENCE.. .
WOoODLIEF, GUY FOREST ..Wake Forest.
‘WoonsoN, WALTER HENDERSON, JR........c..ceeene. e ree e Salisbury.
‘WOOLARD, JATHER EDWARD...cccccoivverriireerimrenreeseinceneenrcsssensmnenois Washington.

License granted to the following Comity Applicants:

JacksoN, LERoy (from South Carolina).
THoMAS, BRADLEY MoRRIS (from New Mexico).

..Washington, D. C.



CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING TERM, 1928

SUPREME COURT

The Supreme Court meets in the city of Raleigh on the first Monday in
February and the last Monday in August of every year. The examination of
applicants for license to practice law, to be conducted in writing, takes place
one week before the first Monday in each ferm.

The Judicial Districts will be called in the Supreme Court in the following
order:

Serine TERM, 1928
February 7
February 14
February 21
FiIfth DISEIIC...covii v s s s sesresossesss saeton February 28
SIXEh DISETIC. i reriie s st r e sssness e ssse s ssreeressssssenine March 6

Seventh District.......co.ocv.. reet s March 13
Eighth and Ninth Districts.... .March 20
Tenth DIStrict. ..o e e March 27
Eleventh DISEIICE.....cuoecirnriierecnii e et snsess sabese e srvns April 3
Twelfth District....ccuvviiinriiiniininierceninnn e e e s e s e s bastsesaees April 10
Thirteenth DlStrlCt\ .......... April 17
Fourteenth District . 24
Fifteenth and Sixteenth DIStriCtS.......cccevvrrienicninninnisier s ceen May 1
Seventeenth and Eighteenth DIiStricts.....c..ccccovvrimneniiciniinieiis e May

Nineteenth DISEIICt.......cocvimiiiinininie s e seses s May 15
Twentieth DIStrict......coviiniinii e s May 22
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SUPERIOR COURTS, SPRING TERM,

1928

The parenthesis numerals following the date of a term indicate the number of

weeks during which the term may hold.

In many instances the statutes apparently create conflicts in the terms of court.

THIS CALENDAR IS UNOFFICIAL

EASTERN DIVISION

FIRST JUDICIAL DISTRICT

SpriNG TerM, 1928-Judge Barnhill.

Camden—Mar. 1

Beaufort—Jan.
May 71 (2).

Gates—DMar. 26.

Tyrrell—April 23.

Currituck—Mar. 5 April 30f.

Chowan—April 2

Pasquotank— —Jan. 2t (2); Feb. 13t; Mar. 19;
June 41 (2); June 18.

Hyde—May 21.

Dare—May 28.

Perquimans—Jan. 23; April 16.

2.
16*; Feb. 20t (2): April 9f;

SECOND JUDICIAL DISTRICT

SprING TERM, 1928—Judge Midyette.
Washington—Jan. 9 (2); April 16.
Nash—Jan. 30; Feb. 20t (2); Mar. 12; April

23t (2); May 28.

Wllson—reb 6" Feb. 13t; May 14*; May 211;

June 25t.

Edgecombe—Jan. 23; Mar. 5; April 2 (2):

June 4 (2).

Martin—Mar. 19 (2); June 18.

THIRD JUDICIAL DISTRICT

SpriNG TERM, 1928—Judge Daniels.
Northampton—April 2 (2).
Hertford—Feb. 27; April 16 (2)
Halifax—Jan. 30 (2) Mar. 191 (2) April30* A;

June 4 (2).
Bertie—Feb. 13 (2); April 301 (3).
Warren—Jan. 16 (2 ), May 21 (2),
Vance—Jan. 9*; Mar. 5*; Mar. 12f; June 18*%;

June 25%.

FOURTH JUDICIAL DISTRICT

SprinGg TERM, 1928—Judge Nunn.

Lee—Mar. 26 (2); May 7.

Chatham—Jan 16; Mar. 5t; Mar. 19f; May
14*; June

Johnston—Feb 20t (2); Mar. 12; April 231 (2);
June 25*.

Wayne—Jan. 23t; Jan. 30; April 9% (2); May
28%; June

Harnett— Jan 9 Feb. 61 (2); April 2t A (2);
May 21; June 1

FIFTH JUDICIAL DISTRICT

SpriNG TERM, 1928—Judge Grady.

Pitt—Jan. 16t; Jan. 23; Feb. 20f; Mar. 19 (2);
April 16 (2); May 211 (2).

Craven—Jan. 9*; Feb. 61 (2); April 91; May
141; June 4*.

Carteret—Jan 30; Mar. 12; June 11 (2).

Pamhco—Apnl 30 (2).

Jones—April 2

Greenc—Feb. 27 (2); June 25.

SIXTH JUDICIAL DISTRICT

SprinG TERM, 1028—Judge Harris
Onslow—Ma:. 5; April 161 (2)
Duplin—Jan. of (2); Jan. 30%: Mar. 261 (2)
( Sampson—Feb. 6 (2); Mar. 12* (2): April 30
2).

Lenoir—Jan. 23*; Feb. 20t (2); April 9; May

21*; June 111 (2).

SEVENTH JUDICIAL DISTRICT

SprING TERM, 1928—J udge Cmnmer
Wake—Jan. 9*; Jan. 30t; Feb. 6*; Feb. 131;

Mar. 5*%; Mar. 1”1‘ (2); Mar. 26'r (2) April 9*;

April IGT (2); April 301; May 7*; May 21t (2);

June 4*; Juno 111 (2).
Franklin—Jan. 16 (2); Feb. 20t (2); May 14.

EIGHTH JUDICIAL DISTRICT

SprinG TERM, 1928—J udgepSinclair.

New Hanover—Jan. 16*; Feb. 6t (2); Mar. 3t
{2); Mar, 19" April 161 (2); May 14*; May 28t
(2); June 11*

Pender—Jan 23; Mar. 261 (2); May 21.

Columbus—Jan. 30; Feb. 20t (2); Apnl 30 (2).

Brunswick—Jan. QT; April 4; Junc 18%.

NINTH JUDICIAL DISTRICT

SprING TERM, 1928—Judge Derin.

Robesrm—.’an 30*; Feb. 6; Feb. 27t (2); April

2; April 9*; May 14t (2

“’Bladen—Jan. 9t; Mar. 12; April 23t.

Hoke—Jan. 23, Apnl 16.

Cumberland—Jan. 16% Feb. 13t (2);
191 (2); April 30t (2); Ma) 28*.

Mar.

TENTH JUDICIAL DISTRICT

SprinG TerM, 1928—Judge Bond.

Alamance—Feb. 27%; April 2t; May 7t; May
281 (2); June 18%,

Durham—Jan. 91 (2); Feb. 20*; Mar. 5t (2);
Mar. 26*; April 30t; May 21%.

Granville—Feb. 6 (2 April 9 (2).

Orange—Mar. 19; May 14f; June 11.

Person—Jan. 30; Apnl 23.

ix



X COURT CALENDAR.

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT

SpriNG TERM, 1928—J udge Shaw.

Ashe—April 9 (2).

Forsyth—Jan. 9 (2); Feb. 13t (2); Feb. 27
(2); Mar. 12% (2); Mar, 26*; May 21t (*) June 11;
June 251 A,

Rockmgham Jan. 23*%; Feb. 271 (2): May 14;
June 181 (2)

Caswell—Aprxl 2; May 7t (A).

Alleghany—May 7.

Surry—Jan, 9t A (2); Feb. 6; Mar. 191 A (2):
April 23 (2); June 251 A (2).

TWELFTH JUDICIAL DISTRICT

Sprina TerM, 1928—J udge Stack.

Davidson—Jan, 30*; Feb. 20t (2); May 7*;
May 28%; June 25*.

Guilford—Jan. 9t (2), Jan. 23*; Feb. 61 (2):
Feb. 201 A (2); Mar. 5* (2); Mar. IQT 2y Apnl
2t A (2); April 161 (2); Aprll 30%; May 141 (2);
June 41 (2); June 18*,

Stokes—April 2*; April 91.

THIRTEENTH JUDICIAL DISTRICT

SprING TERM, 1928—Judge Harding.
Stanly—Feb. 6t; April 2; May 141,
Richmond—Jan. 2t; Jan. 9*; Mar. 19%; April

9%; May 28t; June 181,

TUmon—Jan 30*; Feb. 20t (2); Mar. 261; May

llz;}nson—.}an. 16*; Mar. 51; April 161 (2); June

Moore—Jan. 23*; Feb. 13t; May 21+,
Scotland—Mar. 12t; April 30; June 4.

FOURTEENTH JUDICIAL DISTRICT
SerinG TERM, 1928—Judge Oglesby.

Mecklenburg—Jan. 9*; Feb. 61 (3); Feb. 27*;
Mar. 5t (2); April 2% (2) April 30t (2); May 14*;
May 211 (2); June 11*; June 18%,

Gaston—Jan., 16%; Jan. 23t (2); Mar, 19t (2);
April 16*; June 4*,

FIFTEENTH JUDICIAL DISTRICT

SpriNng TERM, 1928—Judge Webb.
Montgomery—Jan. 23*; April 91 (2).
Randolph-—-Mar 191 (2) April 2*.
Iredell—Jan. 30 (2) Mar. 12T May 21 (2).
Cabarrus—Jan. 9 (2); Feb. 271: Apnl 23 (2)
Rowan—Feb. 13 (2); Mar. 5T May 7 (2)

SIXTEENTH JUDICIAL DISTRICT

SPRING TERM, 1028— Judge Finley.
Catawba—Jan. 161 (2); 'eb. 6 (2); May 7} (2)
Lincoln—Jan. 23 \( )

Cleveland—Jan, 9; Mar. 26 (2).
Burke—-Mar. 12 (2); June 4% (2).
Caldwell—Feb. 27 (2); May 211 (2).

SEVENTEENTH JUDICIAL DISTRICT

SrriNa Trrs, 1928-—Judge Schenck.
Alexander—Feb. Q().
Yadkin—Feb. 27*; May 141 (2).
Wilkes-—Mar. 5 (‘ s Junc 4t (2).
Davie ay 28,
Wataug
Mitehell—Apri l 2).
Avery-—April 23 (2).

EIGHTEENTH JUDICIAL DISTRICT

Sprinag TerM, 1928—Judye McElroy.
Transylvania—Jan. 30*; April 2 (9\
H(ml(*rson—ldn 16 ("), Mar. (2); Aprid

301 (2); May 281 (2).

Ruthorford—Pcb 61 (2): May 14 (2).
MeDowell—Jan. 9*; Feb. 201 (2); June 11 (3).
Yancey—Mar. 19 (2)‘

Polk—April 16 (2).

NINETEENTH JUDICIAL DISTRICT

SPrING TERM, 1928—J udge Moore.
Buncombe—Jan. ¢t (2); Jan. 23; Jan. 30;
Feb. 67 (2); Feb. 20; Mar. 5t (2); Mar. 19; April
2t (2); April 16; April 301 (3); May 21; June
4t (2); June 18 (2).
Madison—Feb, 27; Mar. 26; April 23; May 28.

TWENTIETH JUDICIAL DISTRICT

SpriNG TERM, 1928—Judge Deal.
Haywood—Jan, 9t (2); Feb. 6 (2); May 7.
Cherokee—Jan. 23t (2); April 2 (2); June 18%.
Jackson—Feb, 20 (2); May 21t (2).
Swain—Mar. 5 (2).

Graham—Jan. 9f A (2); Mar. 19 (2); June

(2).
Clay—Aprll 30, May 7t A (D).
Macon—April 16 (2).

4t

*For criminal cases only.

tFor civil cases only.

tFor jail and civil cases.

A Special Judge to be assigned.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

Eastern District—Isaac M. MeexkiNs, Judge, Elizabeth City.
Middle District—Jou~xsox J. Haves, Judge, Greensboro.
Western District—EpwIN YATEs WEBE, Judge, Shelby.

EASTERN DISTRICT

Terms—District courts are held at the time and place as follows:

Raleigh, fourth Monday after fourth Monday in April and Octeber,
and a two weeks civil term beginning on the second Monday in
March. S. A. Asug, Clerk.

Elizabeth City, second Monday in April and October. J. P. THOMP-
soN, Deputy Clerk, Elizabeth City.

Washington, third Monday in April and October. J. B. RESPESS,
Deputy Clerk, Washington.

New Bern, fourth Monday in April and October. GEORGE GREEN,
Deputy Clerk, New Bern.

Wilmington, second Monday after the fourth Monday in April and
October. H. H. Forp, Deputy Clerk, Wilmington.

Fayetteville, on the fourth Monday in March and September. S. A.
AsHE, Clerk, Raleigh.

Wilson, first Monday in April and October. S. A. Asug, Clerk, Raleigh.

OFFICERS

IrviN B. TUckkgr, United States District Attorney, Whiteville.

WiLLis G. Briges, Assistant United States District Attorney, Raleigh.
R. W. Warp, United States Marshal, Raleigh.

S. A. AsHE, Clerk United States District Court, Raleigh.

MIDDLE DISTRICT

Terms—District courts are held at the time and place as follows:

Greensboro, first Monday in June and December. R. L. BLAYLOCK,
(lerk: MyRTLE DwiseINs, Chief Deputy; Deria Burr, Deputy:
Cora BanixaToxN, Deputy. )

Rockingham. first Monday in March and September. R. L. Bray-
10CK, Clerk, Greensboro.

Salisbury, third Monday in April and October. R. L. BLAYLOCK,
Clerk, Greenshoro.

Winston-Salem, first Monday in May and November. R. I. BraAy-
Lock, Clerk, Greensboro.

Wilkesboro, third Monday in May and November. MirToN McNEILL,
Deputy Clerk.

OFFICERS

E. L. Gavin, United States District Attorney, Greensboro.

R. G. BiNcHAM, Assistant United States Attorney, Winston-Salem.
J. J. JEnkINS, United States Marshal, Greensboro.

R. L. Brayrock, Clerk United States District Court, Greensboro.

xi



xii UNITED STATES COURTS.

WESTERN DISTRICT

Terms—District courts are held at the time and place as follows:

Asheville, second Monday in May and November., J. Y. JORDAN,
Clerk; Oscar L. McLugrp, Chief Deputy Clerk; WILLIAM A. LYTLE,
Deputy Clerk.

Charlotte, first Monday in April and October. FaN BARNETT, Deputy
Clerk.

Statesville, fourth Monday in April and October. $ARAH LEINSTER,
Deputy Clerk.

Shelby, fourth Monday in September and third Mcnday in March.
FAN BarnEeTrT, Deputy Clerk, Charlotte.

OFFICERS

TraoMAs J. HARKINS, United States Attorney, Asheville.
FrRANK C. PaTTON, Assistant United States Attorney, Asheville.
Tros. C. McCoy, Assistant United States Attorney, Asheville.
BrownLow JAcksoN, United States Marshal, Asheville.

J. Y, JorpAN, Clerk United States District Court, Asheville.
Cuas. E. GrEEN, Assistant United States Attorney, Bakersville.
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Agrillo, Ward v..... 321
Aileen Mills v. R. R . 647
Aldridge v. Ins. Co...... . 683
Alexander, Sheffield v... 744
Allred v. Lumber Co..... 547
Anderson v. Asheville. 117
Anderson v. Chiles......coeveviviennnnns 694
ADNderson, S, Veeenveeeiiinesiseessens 377
Angel, S. Vo, . 716
Ashby, Winston-Salem v................ 388
Asheville, Anderson v... 117
Asheville, Drake v 6

Assell, Comrs. of McDowell v....... 412

Atwater v. Hughes......coovecerrnenn 805
B
Bank v. BanK.....cccccoveiievinnncnneninnns 720
Bank, Comrs. of Greene v............ 475
Bank v. Crowder........c.cceuun. . 312
Bank v. Crowder.. .. 331
Bank v. Edwards.. . 308
Bank, McLean v... . 797
Bank v. Royster.... 799
Bank, S. Vi, 436
Bank, Woody V... 549
Barbee, Cecil v........ ... 813
Barbee v. ThompsSon........ccceveveveeerene 411

Barco v. ForbeS.....cooviicvveeinncinnennee
Barnes v. Trust Co
Barnhardt, S. v.... .
Bazemore, Mizell V......cooovvevviniinienines
Benevolent Association v. Neal....
Blakeney, 8. Vi,
Bland v. Faulkner.......cccceveeiviennnnn
Bland, Wallace V.....ceiiiiinenen
Blomberg v. Evans
Bloodworth, Pearsall v............. 628
Board of Education, Ins. Co. v..... 430
Boddie, Ins. Co. v
Bogue Corporation, Morris v.

Bolich v. Tyack.......ccrevininnas
Bond v. Bond..........comiiinniiininnnnn
Bond Co., Comrs. of McDowell v. 137
Boswell, S. Ve 260

xiii

PAGE
Brannt v. HaDeS.........cccevevevrrevnennennnne 571
Brinson, Swift & Co. v.. 790
Briscoe, 8. V.inennnen. 582
Brock v. Franck........ 346
Brooks v. Lumber Co... . 141
Brown v. Buchanan.... 675
Brown, In re Will of.. 583
Bryant, Croom v....... . 815
Bryson v. McCoy... .. 9
Bryson v. McCOY.....cocvvnevirirnneannes 822
Buchanan, Brown v............e. 675
Buchanan v, Coach Line.. 812
Buckner v. R. R 104
Burton, Roberts v.. 19
Bus Line, Thomas v...... . 798
Bus Line v. Transfer Co . 809
Byerly v. Byerly............. .. 532
Byrum, Texas Co. V.oovevreveererrinnns 789

C

Carland, Justice V.....ccceurrrirennnns 819
Carroll, 8. Vi 37

Carstarphen, Coburn v..
Carter, S. Vi.vienns

Case v. Ewbanks...
Cecil v. Barbee..............

Chapman v, Lineberry...... 811
Cherokee County, R. R. v... 781
Chiles, Anderson v............. ... 694
Clark v. ClarK.......covcevimviniennneninns 288
Cleve, MOTTIS V.voviorreervinrneorieenicnes 202
Coach Line, Buchanan v. 812
Coble v. Dick....coocvrrenernn. . 732
Coburn v. Carstarphen.......... ... 368
Cogdill v. Hardwood Co .. 745
Cole, Seawell V.......onueen. ... 546
Cole v. Shelton.......evviveireecrinianenn 741
Colling, Trust Co. V.vvverccirrrrcenens 363
Colson, 8. v ... 206
Colt v. CONNEr.......ccoercvervecerincereran 344
Combs v. COOPer.....cocvrrervecrreccinens 203
Comrs, of Duplin, Hall v..... .. 768
Comrs. of Greene v. Bank . 475
Comrs. of Guilford, Frazier v.... 49
Comrs. of McDowell v. Assell...... 412
Comrs. of McDowell v. Bond Co. 137
Comrs. of Rowan, Young v.......... 771



xiv CASES REPORTED.

PAGE

Comys. of Transylvania, Road

COINTS, Vereorrrreoieessreeesssmnsnimnssinine 818
Comrs, of Weldon, Ransom v...... 237
Concord, Parks-Belk Co. V..ot 134
Conner, €Colt v
Construction Co., Evans v..... 31
Construction Co., Ice Co. v......... 407
Construction Co., Mehaffey,

AdIE., Ve 717
Construction Co., Reeves v....... 817

Cooper, Combs v

Cooper, Corporation V... 557
Cooper, Hunt v........ 265
Cooper, Outlaw V... . 268
Cooperage Co., Lilley v..... . 250
Corporation v. CoODer.......cccvcveverinins 557
Corporation Commission v. Trust

GO0, trvecreirieerenee s snsre s 125

Corporation Commission v. Trust
CO. e .. 239

. 221

Costello v. Parker...... .
Cotton Mills, Jarvis V... 687
Cotton Mills v. Knitting Co......... 80
Country Club, Francisco v...... 320
Country Club, Wadsworth v.... 320
Cowan, Evans Ve, 273
Cowart v. Lumber Co......... . 187
Craven County, Hartsfield v. 338
Craven County v. Parker............ 561
Crawley v. Stearns.........oevnnn 15
Cromartie v. Stone.......uovennn 663
Croom v. Bryant..........coee, 815
Crow v. Zimmerman...........ccceinrnees 823

Crowder, Bank v. .. 312
Crowder, Bank v..... , 331
Cutler, Winchester v........ccooerirnn 698
D
Davis, Oden Ve, 792
Davis, Supply Co. Vioorveivviennnn, 328
Dick, Coble v.......... . 732
Dillsboro v. DillS..cccccviiviciiiininnnnenn 185
Dix v. Pruitt..nn, 64
Doughton, Waddell v.......ceeervrrnnnnn. 537
Dowling v. R. Ruviiviveirenveenineenins 488
Drake v. Asheville.. 6
Dryzer, Pritchard v.... . 816
Dudley, Waller v..... . 139
Duncan, Trust Co. v.......cuenenee.... 692

E PAGE
Eason, Fertilizer Co. V.eeoreerernnn.. 244
Edgerton v. R. R........ 791
Edwards, Bank v..... 308
Edwards v. Nunn.., 492
Elder v. R. R................ 617
Electric Co. v. Morrison. 316
Eubanks, S. v......... 319
Eunice, S. v........... 409
Evans, Blomberg v............. 113
Evans v, Construction Co.... 31
Evans v. Cowan......cecevuenn. 3
Evans, 8. Vv
Everett, S. Viiieeierieeeanne
Everhart v. Ins. Co
Ewbanks, Case Viivvrvvineennenn
Extract Co., Maney v......cceou.e. 736

F
Farm, Shutt, Admr., v.......ceconrrennene 803
Faulkner, Bland v.........ccoeerne 427
Ferris v. R. R........... e 653
Fertilizer Co. v. Easor e 244
Fibre Co., Patton v.... 765
Fleming, 8. v...coco.e.. 42
Fochtman v. Greer... 674
Forbes, Barco V... 204
Francisco v. Country Club. 320
Franck, Brock V... 346
Frazier v. Comrs. of Guilford..... 49
Freeman, Trust Co. v
Frutchey, Tyson v...... .
Fry, SimpsSon V..,
Fryer, Hardy Voo,
Fuquay Springs, Adeock v... .
Furniture Co., Trantham v............
Furniture Co., Wooten v......ccoue.....

G
Gardner, Starkey V..o
Garris v. Young.........
Garrison v. Grigsby.
Gaskins v. Mitchell..........coooveuvenn.n.
Gibson, Pridgen V... ...
Gill v. Lunch System...
Gin Co., Womble V.....ccoovvevirrinnnrns
Gooding v. PODe...ccocureriviiriniraneenn
Gooding, 8. V..........

Gore v. Wilmington.
Graham, S. v
Graham County, Lane v.
Graham County v. Terry
Grain Co., Kaplan v....................




CASES REPORTED. xv

PAGE
Gray v. Mewborn.......ccovveviivinieninn 348
Greer, Fochtman V... 674
Grigsby, Garrison V..o 822
Grocery Co. v. Ross...
Guthrie, 8. Vi

H

Hall v. Comrs. of Duplin............. 768
Handle Co., Hardison v........... 351
Hanes, Branm V..., 571
Hanie v. Penland.......... 234
Hardison v. Handle Co... 351
Hardison v. R. R.....e 791
Hardwood Co., Cogdill v. 745
Hardy v. Fryer..... 420

Harris, Latham v
Harrison v. R. R

Hartsfield v. Craven County.......... 358
Harvey v. Knitting Co

Harvey v. Oettinger.......ccooceeeenenns 483
Hawa, Honig V..o 208

wn 753
e 269
. 526
542
Highway Commission, Newton v. 159
Highway Commission, Newton v. 303
Highway Commission, Oliver v... 380
Highway Commission, Smith v... 333
Highway Commission, Sneed -v... 46
Highway Commission, Yadkin

Hearn v. Ostrander...
Heckstall, Mitchell v

COLLEEZE  Vurrrieiirieeeeccieeeesiereene s seriens 180
Hoggard v. R. R........ . 256

e 222
.. 470
. 208

Hollowell Land, In re
Holmes v. Wharton .

Honig v. Hawa...............

Hoslery Mills, Langley v. . 644
Hotel Co., Kenney v..... e 44
Howard, Wall v, 310
Hughes, Atwater V..o, 805
Hunsinger v. R. R. ... 679
Hunt v. COODPer....cccovvnivreirinrreercenns 265
Hurt v. Power Co...oocevvecveereenneinnnne 696
Hyatt v. McCoy... e 25
Hyatt v. McCoy... . 760

1

Ice Co. v. Construction Co............. 407
Inman v. Refining Co....cccvvvevverenns

In re Hollowell Land..
In re Will of Brown..
In re Will 0f SUZL.ccvirivreirrecieeenns

Ins, Co., Aldridge v.....ocecninnneee. 683
Ins. Co. v. Board of Education..
Ins. Co. v. Boddie
Ins. Co., Everhart v

Ins. Co., Short v

J
James, Rhodes V...coocooiivieniinnnns 240
Jarvis v. Cotton Mills.....c..occeveniine 687
Jefferson v. Raleigh
Johnson v. Pittman.. .
Johnson, S. V.
Jones V. R. R, oo 227
Jordan v. Sigmeon... . 107
Josey v. Yarboro........... . 796

Julian v. Winston-Salem.. .. 807
Justice v. Carland.....c.....cccooeeennnns 819
K
Kaplan v. Grain Co......ccccoeiennene 712
Keith v. Kennedy..............cevvvvnnnnn. 784

Kennedy, Mann V...

Kenney v. Hotel Co.
King v. Sellers ;
Knitting Co., Cotton Mills v........ 80
Knitting Co., Harvey v........... .

Knitting Mills, Whitehead v

L
Lambeth v. Tobacco Co.....cccccennnn 814
Lane v. Graham County.. 723
Lane, Wade v......ccecvveennnnn . 793
Langley v. Hosiery Mills.. . 644
Latham v. Harris.... . 802
Ledford v. Power Co.. 98

Lefler, Watts V.....occeinvinecneiinnonne 671
Lenoir v. R. R
Lentz v. Lentz

Levin, Trust Co., Receiver, v......... 807
Lewis v. LeWiS.ccoerrmrnnrieneriinnnnn 406
Lewis, 8. Vool 620
Lilley v. Cooperage Co. . 250
Lineberry, Chapman v. . 811
Lipinsky, Shaffner v.. o1
Lowe, Palmer v......... .. 703
Lumber Co., Allred v. . 547
Lumber Co., Brooks v............ 141
Lumber Co., Cowart V............ 787
Lumber Co., Queen v... .

Lumber Co., Taylor V... 354

Lumber Co., Wilson V......cccoveennn 374
Lunch System, Gill v.....ccovverevrinnn. 803



xvi

CASES REPORTED.,

Mc PAGE
‘McCaskill, Admr., v. MeCaskill.. 812
McCormick v. Patterson.............. 216
McCoy, Bryson v........ 91
McCoy, Bryson v.. . 822
McCoy, Hyatt v...... 25
McCoy, Hyatt V... 760
McCoy, S. Ve 821
McFarland, 8. v... . 792
McGuire, R. R, v.... 788
McLean v. BanK....en, 797
M

Maney v. Extract Co.....ccverrivvenens 736
Maney, S. Vi, 34
Mann v. Kennedy . 794
Marks, Reeves V... . 357
Martin, Realty Co. v.. . 801
Masten v. Texas Co...covvvieiceeniinnn 540
Mehaffey, Admx., v. Construction

COu vrveertrieresriinne e inre e snenicsosrrreen e 717
MeHaffey, S. Vi,
Melvin, 8. V...
Mewborn, Gray v.
Mickle, 8. v........
Mintz, S, Vi,
Mitchell, Gaskins v......

Mitchell v. Heckstall...
Mitchell v. Moore..
Mizell v. Bazemore..
Moore, Mitchell v...
Moore v. Tidwell.....ccvciviinnns
Morris v. Bogue Corporation........
Morris v, ClevVe..viieiiecnniinnenns
Morrison, Electric Co. Vivvrrvivennen
Morse, Nixon v .
Morton v. Walton......c..oonnveevmnnnniennns

N

Neal, Benevolent Association v.....
Newton v, Highway Commission

401
159
Newton v. Highway Commission 303

816
225
492

Newton, Admx., v. Tobacco Co.....
Nixon v. MOTS€...cccoorievvvevnneriecvnneenns
Nunn, Edwards v

Oden v. Davis......ocerenievnenniennennienn, 792
Qettinger, HArvey V......c.oeeniinns 483
Oliver v. Highway Commission.... 380
O'Quinn v. O'Quinn.................... 799

Ostrander, Hearn v..
Outlaw v. Cooper.......
Owenby v. Power Co

I)
Packer, Adams v........ ccoovververinennnn. 48
Padgett, Trust Co. v....ccccoueeinneee. 727
Palmer v. Lowe...... . 703
Parker, Costello v............. 221
Parker, Craven County v... . 561
Park, Pentuff v.........couuen.. . 146
Parks-Belk Co. v. Concord... . 134
Patterson, McCormick v..... 216
Patton v. Fibre Co..uvvcvviveevencneninns 765
Pearsall v. Bloodworth. . 628
Penland, Hanie v.......... .. 234
Pentuff v. Park.......ccoovnecnirannnn 146
Peters v. Tea Couvvvvrevevrcrceenirineens 172
Picklesimer v. R. R... 40
Pittman, Johnson v... . 208
Pope, Gooding vV.....ccvmrevnionne 403
Power Co., HUrt Vi...coveeeeienns 696
Power Co., Ledford V... 98
Power Co., Owenby v......counne 129
Power Co. v. Taylor...cecvuriverinens 231
Pridgen v. Gibson...... 289
Pridgen, S. v......... . 795
Pritchard v. Dryzer........coeeeeeen. 816
Produets Co., Thomas v.................. 729
Pruitt, Dix v.....ceoeenen.
Pumpelly, Trust Co. v

Q
Queen v. Lumber Co.....ccoccerrvrevennn. 821

R
Radford v. Young......cecoouvvvirveuennns
R. R., Aileen Mills v..
R. R., Buckner V...
R. R. v. Cherokee County.............. 781
R. R., Dowling v................ 488
R. R., Edgerton v. 791
R. R, Elder v.....ne. 617
R. R, Ferris v....ou... . 653
R. R., Hardison v. . 791
R. R., Harrison v..... .. 656
R. R., Hoggard v..... . 256
R. R., Hunsinger v... 679
R. R, Jones v........... 227
R. R, Lenoir Vi vevverresrsnens 710
R. R. v. McGuire..........covevvvrveenann. 788
R. R, Picklesimer v........ccou one 40



CASES REPORTED.

R. R, Troxler v..
R. R., Tucker v.......
R. R, Tyler v.....
R. R.,, Weston v....
Raleigh, Jefferson v..
Ransom v. Comrs. of Weldon........ 237
Realty Co. v. Martin.......oceeens 8§01
Realty Co., Waddel v

Reeves v. Construction Co.. 817
Reeves v. MarkS ..o 357
Refining Co., Inman V... 506
Rhodes v. JAMES..wviorreeorisrirrinne, 240
Richardson v. Surety Co.....ccoeeete 469
Richert v. Supply Co .
Ring v. Whitman.....cinnn
Road Comrs. v, Comrs. of
Transylvania ..., 818
Roberts v. Burton.........oon 19

Rose v. Construction Co
Ross, Grocery Co. v
Rouse, S, V..
Royster, Bank v....

S

Sawyer v. Toxey...
Scawell v. Cole....
Sellers, King v
Scales v, Wall..,
Nchlichter, N, v..
Shaffner v. Lipinsk
Shefhield v. Alexander....
Shelton, Cole v
Shew, S, v

Stiort v. Ins. Couvenevnnnnncns
Shutt, Admr., v. Farm..
Sigmon, Jordan v
Simpson v. ¥Fry
Smathers, Waynesville v.. .
Smith v. Highway Commission....
Sneed v, Highway Commission.... 46

Sparks v, Sparks. e 809
Starkey v. Gardner.................. T4
S. v, AdKins o ereeeiree e 749
S, v, Anderson o, 377
S. v. Angel

S. v. Bank ...

S. v. Barnhardf ..., 622
S. v. Blakeney .......... FRTRTTN 651
S, v. Boswell i 260
S. v. Briscoe ... . B&2
S. v. Carroll ..

8. v. Carter ..

S. v. Colson

ii—194

S. v. Eubanks

S. v. IJunice ...

8. v, Evans

S, v. Lverett

N. v. Fleming

8. v. Gooding

S. v. Graham

N, v. Guthrie

S. v. Hege ...

S, v. Johnson

Sov, Lewis e

Nove MceCoy i,

N, v, McFarland ...

S.v. Maney ...

8. v, MeHaffey

S, v, Melvin

S, v. Mickle

S. v, Mintz

S, v, Pridgen

N, v. Rouse ...

S. v. Schlichter

SV, BHEW

S,ovs Tavlor

Sv, Wadford ...

8. v, Waldroop ..

S, v. Winston

S.v Yarboro s

Stearns, Crawley Voo 15

Stone, Cromartie v........... .. 663

sSugy, In re Will of ... . 638

Supply Co. v. Davis.. 328

Supply Co., Richert v.......coininn 11

Surety Co., Richardson v......... 469

Switt & Co. v. Brinson.........ccoe... 790
T

Taylor v. Lumber Co......coccovvvvieinnnnn 354

Taylor, Power Co. v.... .. 281

Taylor, N, Voo, ... T38

Tea Co., Peters v L. 172

Telegraph Co., Waters v............... 188

Terry, Graham County v........ 22

Texas Co. v. Byrum 789

Texas Co., Masten V..., 540

Thomas v. Bus Line... .. 798

Thomas v. Products Co......ccccenes 729

Thompson, Barbee V... 411

Tidwell, MoOre YV..o..cocciinnenn 186

Tinsley v. Winston-Salem............. 808

Tobacco Co., Lambeth v 814

Tobacco Co., Newton, Admx., v... 816

Toxey, Sawyer v
Transfer Co., Bus Line V.o, 809



Xviii CASES REPORTED.
PAGE PAGE
Trahtham v. Furniture Co........ 615 | Watts v, Lefler.....ccocoiivinnniennn, 671
Troxler v. R. Ruvriiiiiiciiiiiiinin 446 | Waynesville v. Smataers................ 131
Trust Co., BaArnes v............... 371 | Welch v. Welchuiivir e, 633
Trust Co. v. Collins . Weston v. R. R... 210
Trust Co., Corporation Commis- Wharton, Holmes v.. 470
SLOT Vierioireeeninrennreninesnnnsereresreeennees 125 | White v. Whitehurst............. . 305
Trust Co., Corporation Conimi Whitehead v. Knitting Mills. 281

Trust Co. v. Duncan...
Trust Co. v, Freeman.........

Trust Co., Receiver, v. Levin..
Trust Co. v, Padgett .
Trust Co. v. Pumpelly.....c...ocooine

Tucker v. R. Roviiniiiiiniiiiiinns

Tucker v. Yarn Mill Co.

Tyack, Bolich V.ieciiiiienennn 806

Tyvler v. R, Roivviiiiiiieieies 800

Tyson v. Frutchey.....ooccvvvivnnnine 750
w

Waddell v. Doughton..................... 537

Waddell v. Realty Co...
Wade v. Lane..........

Wadford, S. v

Wadsworth v. Country Club..
Waldroop, S. v
Wall v. Howard.........oeevvneiine v
Wall, Scales Voiininiinnnenns
Wallace v. Bland............ocveevvrvnnn.
Waller v, Dudley.......cccooovvvenrennn.
Walton, Morton v.
Ward v. Agrillo...cvininiincn,

Waters v. Telegraph Co....conn...... 188

Whitehurst, White v...

Whitman, Ring v.......
Wilmington, Gore V.......cvieenns
Wilson v, Lumber Co.vveiiviinnne..
Winchester v. Cutler. ..
Winston, 8. Ve 243
Winston-Salem v. Ashby......... 388
Winston-Salem, Julian v. 7
Winston-Salem, Tinsiey v 808
Womble v. Gin Co......... iyl
Woody v. Bank.............. 549
Wooten v. Furniture Co.. e 814
Wright v. Heplev.o......ooooooooiiiinienn 542
Y
Yadkin College v. Highway (‘om-
mission 180
Yarboro, JOSeY V.o 796
Yarboro, S, Ve, 498
Yarn Mil Co.. Tucker v... . 756
Young v. Comrs. of Rowan.. .77l
Young, Garris v . 340
Young, Radford v... . T4T
V/
Zimmerman, Crow vV............ 823

APPEALS FROM SUPREME COURT OF NORTH CAROLINA IN THL
SUPREME COURT OF UNITED STATES.....ccovimeiieiiens covnnnninseanns 825



CASES CITED

Abdallah, Hardy v.__.____________ 192
Abell, House v.______ . _________ 182
Abell, Massengill v._____________ 192
Abernethy v. Yount_____________ 138
Accident Assn., Follette v.._ _____ 110
Adams v. Battle. .. ____ .. _______ 125
Adams, Perry vo__ ... 98
Adams v. R. R..__. e _110
Adams, S. v, _____.___ o 191
Adams v. Utley_ . ____________ . 87
Aderholt v. Cordon______________ 189
Aiken v. Mfg. Co._________ I 141
Aiken, Shell v.____ . _________..___ 155
Albemarle, Anderson v._.________ 182
Albritton v. Hill._________ o 190
Aldridge, Clarke v..______.____._ 162
Alexander v. Cedar Works_ . _____ 177
Alexander, Charlotte v.__________ 173
Alexander v. Statesville_._.______ 165
Allenv. Allen___________________ 180
Allen, Conference v.__._____._..__ 156
Allen, Crawford v.. - _ .. .____ 189
Allen-Fleming Co. v. R.R._______ 145
Allen, Gaskins v._.__________.___ 137
Allen, Hollingsworth v._._______..176
Allen v. Jackson______ _________ 86
Allen v. MeMillan. .. _________ 191
Allenv. R.R._____ . ___._ 102
Allen, S.v.__ ... ___ 27
Allen, S.v._ .. ... 186
Allen, S.v._ .. __._____. 190
Alley, Barger v.__.______________ 167
Allison, Simmons v.__._______.__. 118
Alstonv. Hill_____ ___ __________ 165
Alston, Massey v.___.___._.___.. 173
Alston, S. v .___._. 94
Alsworth v, Cedar Works_______. 172
Ammonsv. R. R.._ .. ________. 140
Anderson v. Albemarle_._________ 182
Anderson v. Anderson._ .. __._____ 177
Anderson, 8. v...______. [ 92
Anderson, Ward v.______.____.__. 111

Ange v. Woodmen______________. 171

P

ZALAALL LA LA LAL L LALL LA LA LA LA LA LA L LALLLL LD L L L,
e¥o¥oReoletolotoRolot oot ookt ol oh o ot o R oot ot oY o R o Rl R o oR R ol R ol o R o Rk o R oY oR oY o)

M
=.
™

A8 . 350, 422
619 . L 815
Q40 . 289
U 762
37T e 650
152 oo 247
167 o 635
325 . R 646
B0 520
356 o 280
TAS. .. 10, 569
839 . . 403
3 T S 403
A34. . 711
499 ... 34
826 - 350
586 ... 805
L G I .. 3%4
527 . R 260
465 . 533
524 e 41
434 .. el . 614

37 . 707
4% . el 544
629 . 347, 348
321 . 353
517 e el ... 713
381 ... . 393

36 236
302 - - e 741
498 ... 747
362 - . 643
() T 70
D5 - . 373
215 . 314
030 e 207

17 102, 280
Q00 - 41, 195
434 . 711
400 o, 315
783 e e 265
115 . 422, 544

A0 L 704



XX CASES CITED.

Angelo, Bank v ... ___.______ 193 N.C,, 576 oo .. 745
Angelo v, Winston-Salem.________ 193 N.C,, 207_. . ... 803
Anonymous Case______.___._._____ 3N.C, 161 . .o _._. 709
Armour, Butler v.__.__._________ 192 N.C,, 510 ... 685
Armstrong, Eames v.____________ 146 N.C,, 1. . . _.._... 97
Arrington v. Arrington___________ 114 N.C, 116 ____ .. ______..____.. 315
Arrington, Jones v.________.______ 91 N.C, 125 ______ . _.____. 267, 268
Arrington, Jones v._______.______. 94 N.C, 541 .. ______._.__. 267, 268
Ashburn, 8. v.__________________ 187 N.C,, 717_ ... 468
Ashe, Grogan v._________________ 156 N.C., 286. . ___ ... .. _______ 535
Asheville, Moffitt v.. .. __________ 103 N.C,, 237 ... 135
Ashford, Jones v..______________. 79 N.C, 172 ... 250
Assurance Co., Muse v.______.__. 108 N.C., 240 ____________ ... 5
Auction Co. v. Brittain. . _.______ 182 N.C,, 676_ __ _ .. 815
Auction Co., Paul v..__._____.__._ 181 N.C., 1 . ... 154
Austin, Baker v._.___._._________ 174 N.C., 433_______ .. ____.________ ... 17
Austin, Everitt v.o ... .__.______ 169 N.C., 622 __.______ .. ... __. 49, 576
Avery v. Brantley_. ... ________ 191 N.C,, 396 ... ___ .. ... 475
Avery v. Pritchard . .____________ 93 N.C,, 266..._________ ... ____._ 739
Aycock v. Bogue__..._.________. 18 N.C, 105 . ... 815
Aycock v. Gill . ... _______ 183 N.C, 271, ___ . .____. 300, 301

B

Bagley, Winfree v.____..______.. 102 N.C,, 515, ... 49
Bagwell v. Hines_____.__________ 187 N.C,, 690__ ... ... 45
Bagwell v. R.R.... .. ___ 167 N.C, 610 ... ... 34
Bahnsen v. Clemmons_ __._______ 79 N.C., 556 _ ____ . ... 353
Bailey, Bissett v.o..._.__.___._. 176 N.C., 43 ... 595
Bailey v. Jackson._ ______________ 191 N.C, 6l ... 79, 824
Bailey v. Morgan. .- ___._____._._ 44 N.C, 352, . ... 301
Bailey, Willeford v.____.___._____ 132 N.C, 402, ___ ... 27
Baird, Stanley v._. .. ... _____._. 18 N.C.,, 75 .. 565
Baity, S. v ... 180 N.C, 722 .. . ... 466
Baker v. Austin__._____________. 174 N.C., 433 _ ... 17
Baker v. Edwards. . _.___________ 176 N.C., 229 ___ ... _.. 581
Baker, 8. v._ ... 46 N.C., 267____ ... 445
Baker, S. v ... 106 N.C., 788 _ . .. 621
Baldwin, S. V.- - oo 155 N.C., 494 _________________ 123, 124
Baldwin, S. v.___ .. ... . _.. 184 N.C,, 789 _____ ... 124
Baldwin, 8. v.. ... ___.._. 193 N.C,, 867. . . .____ 31
Banev.Powell__________________ 192 N.C,, 387______________._. 311, 312, 487
Bank v. Angelo. . __________.____ 193 N.C,, 576 _________ ... 745
Bank v.Bank.______________... 138 N.C,, 467_ ... 366
Bank, Boyden v..____________.__ 656 N.C.,, 18- ... 128
Bank, Burwell v._.___________._. 186 N.C., Y7_ ... 709
Bank v.Clark. ... _______._. 192 N.C,, 403. ... 435
Bank v. Comrs. of Oxford_______. 119 N.C, 214______________.___. 52, 53, 55
Bank v. Doughton._ .. ___________ 189 N.C., B0 weoooio o 539
Bank v. Forney... ... ______ 37 N.C,, 181 . ... 328



CASES CITED.

xx1

Bank v. Furniture Co.______.____ 120
Bank, Gastonia v...______.__.___ 165
Bank v. Grimm___________._.____._ 109
Bank v. Harrington_ . . ____.____. 193
Bank v. Heath._____. . _________ 187
Bank, Hodgin v.__ .. ___._.___.__ 124
Bank v. Howard - _______.____.__ 188
Bank v. Ins. Co._ .o . ____ 187
Bank v.Kenan. . ________._.__.__ 76
Bank v. Lacy .- ___ 151
Bank, Lacy v.. - oo 183
Bank v. Miller_______.____._____ 190
Bank, Moore v.._. . __._._______. 173
Bank v. Rochamora_ __..__.___.___ 193
Bank v. School Committee_______ 118
Bank v. Smith___ . ___.__________ 186
Bank, Speas v....______.___ ... . 188
Bank, Spruill v._______.___._____ 163
Bank, S.v.__ .. 193
Bank v. Sumner_______.__._._..__ 119
Bank, Tennant v...__.._________ 190
Bank, Trust Co. v._____.________ 166
Bank v. Vass_ _ .. .. ... 130
Bank v. Waggoner_ . ____.____.__ 185
Bank v. Watson_____________.__ 187
Banking Co. v. Leach___.___._.___ 169
Banks, Snowden v.._____._______ 31
Barbee v. Davis._______.________ 187
Barcroft v. Roberts________.__.___ 92
Barger v. Alley. ... _____ ... 167
Barnes v. Barnes________.________ 53
Barnes, Elam v.._...___._______. 110
Barrett v. R. R ... _____. 192
Barrett, Ritter v.. ... __._______ 20
Barrett, S. v._ . 123
Batchelor v. Overton_______.____ 158
Bateman, Board of Education v.__102
Battle, Adams vo.__._.__________ 125
Battle v. Mercer____._._________ 187
Battle v. Mercer_ . ._.__.__.___._. 188
Battle v. Thompson.____________ 65
Batts, Farmer v.__ ... _____._. 83
Beal v.Coal Co._ . ooooo oo 186
Beal v. Fibre Co._.._. .. .___.___ 154
Beam, Hicks v.._ .. ______ 112
Beam, S, v - 184
Beck v. Wilkins- RleS Co....____. 186
Belchv.R.R.. . ... 176
Bell, Mfg. Co. voo. ... ________ 193
Bell, Moore v._ ... ._____._. 191

DAL LA LNL LA LLLLL DL LLL LD DAL A ALL LD D LLL LD NLLLLLL L AN

Y oYoioRotoRolotoot oot Yoo ot otoRo ol oot oYoRooRoRok o R o oR o o R R oRoR ohc o ok oR R oY o Kot oY oY o)

Coy 47T 403
oy 61
03 373
625 350
B4 328
540 . 369
543 . 205
07 287, 496
340, e 373, 374
3 56
378 62
TT5 o e 579
180 e 369
e 714
388 . 434
B35 4922
524 . 233, 234
43 s 103
524 . 45, 250, 270, 547
L 248
364 - s 14
U2 507, 511, 552
BOO. - o 422
Y 315
107 oo 733
TOB- - o 224
373 - 535
T8 409
240 426
362 e 643
366 24
T3 547
T8 638
066 . 270, 565
753 410
396 472
5 440, 441
152 o 247
437 685
6o oo 579
406 370
387 565
b 104
147 e 9, 569
BAD - 210
T30 233
N0 254
I 143
367 87
305 803



xxii

CASES CITED.

Bell, S.v.. . _____ 184
Bennett, Harris v._______________ 160
Bennett v. Tel. Co._.._._._______ 168
Benton v. Collins__ ... _____._._._ 125
Benton, Hamilton v.._..____._.__ 180
Bentonv.R.R.._.._ . ___.______ 122
Bergeron v. Ins. Co._._____.___.__ 111
Berry v. Davis_____.____________ 158
Berry, S.v. . 190
Bethea v. Byrd_.___ . _______.___ 95
Bethea, S.v.___________.________ 186
Bevilev. Cox. ... ______ _ _. 109
Billings v. Observer. . _.____.____ 150
Bissett v. Bailey_ ______._____.___ 176
Bissette v, Strickland____________ 191
Bivensv.R.R.__..______.._____ 176
Bizzell, Carrv._ ... .. _______. 192
Black v. Comrs. of Buncombe____129
Black v. Ins. Co.oo oo oo . 148
Black v.Ray_ . .. _________ 18
Blackley, S.v. ... . 138
Blacknall v. Hancoek.__.___.____ 182
Blackwell v. Dibbrell. ... __.___ 103
Blackwell, Hawes v.. .. __________ 107
Blair v. Coakley_ .. _______._ ___. 136
Blair, Maxwell v.___ ... _________ 95
Blake v. Smith__________________ 163
Blanton v. Bostic. ... ____.___. 126
Blount, Sullivan v.._____________ 165
Blow v. Vaughan______.________. 105
Bloxham v. Timber Corp.___.____ 172
Blue, Comrs. of Moore v..____... 190
Bluev.R. R __.___ 117
Blythe, Ivey v .. _.____________ 193
Blythe v. Lovingood__..___.____. 24
Board of Canvassers, Britt v._____ 172
Board of Education v. Bateman__.102
Board of Education, Key v... ___. 170
Board of Education, Tate v._..___ 192

Board of Elections, Johnson v..___172
Board of Health v. Comrs, of

Louisburg________._______._.. 173
Bodenhamer, Flynt v.___._._____ 80
Bogue, Aycock v.o . _________.__ 182
Bonding Co., State Prison v._.__. 192
Borneyv.R. K. ____._ ... ____. 145
Boneyv.R.R.__. . _____.__... 155
Bonsal, Houser v._ . ____________. 149
Boonv. Murphy_._. ... .____ 108
Borden, Hollowell v.____________. 148

250 .. 440,
205 .. 291,

565

419

824

725
293
815



CASES CITED. xxiii

Bostie, Blanton v._____ .. _____ . 126 N.C, 418 __ .. . ____ 745
Boswell, S. v ... 192 N.C, 150____ . ... . 261
Bowen v. Perkins. .. ____________ 154 N.C., 449 . _. 737
Bowling, Inre_ . _.______ .. ____ 150 N.C.,, 507__ ... 595
Bowman v. Greensboro__.__ . __ 190 N.C,o 611 ... . o 403
Boyden v. Bank_ . _______ - 65 N.C.,, 13__._.._ ___. __ . 128
Boyer v. Teague___._____.__ o..106 NUC, B76. oL 297
Boykin, Trust Co. v.____________ 192 N.C,, 262_ . _ .. .. ____._. 247
Bovles, Lamb v.________________ 192 N.C, b42__ . ... 803
Bradford v. English_ __ ... __ 190 N.C,, 742 _____ I, 688
Bradley v. Jonmes_ . ___._____.___ 76 N.C., 204 .. ____. 800
Branch v. Houston_ . _____._____. 4 N.C, 85 ... __ 210
Brantley, Avery v.__________ . ___ 191 N.C,, 306__.___._____.__ I 475
Brassfield v. Powell______ . _____ 117 N.C, 140_ .. _____ ... 422
Bray, Crockett v _ .. ___._______ 151 N.C,, 815 . ... 325
Breece, McLean v._ . _..___._.___ 113 N.C,, 390 __ .. ... 310
Brem v. Covington_ . ___.__._____ 104 N.C, 589 .. . ... __. 434
Brewer v. Wynne_ _ . ____________ 154 N.C,, 467________ o .. 15
Brick Co. v. Gentry . ___.________ 191 N.C,, 636 ... .. ... 350, 440
Bridge Co., Isley v..___.______ M43 N.C, Bl . 762
Bridgers, S. v._____ ... ___.__ 161 N.C,, 247 ... _.- 539
Briggs v. Evans_______________._ 27 N.C., 6_____ _____ . . .27
Brinkley v. Brinkley_____.._______ 128 N.C., 503 __ ... o 787
Brinkley, Cahoon v._ .. ___.______ 176 N.C,, 5. . ... 789, 813
Brinkley, 8. v ______ 183 N.C., 720 ... ... ... _._ 265
Britt v. Board of Canvassers._____ 172 N.C,, 797_ ... 819
Britt, Patterson v, .______._ ____ 33 N.C, 383 ____ ... .. .. 236
Brittain, Auction Co. v.__._ . 182 N.C,, 676_____.__ _____.___.___..__ 815
Brittain, S, v.________ . _.__..___ 8 N.C., 481___ .. ... 36
Broadhurst, Goldsboro Graded

School vo___ ... ... 109 N.C, 228 . ... 61
Brockenborough, Construction

Co. Ve oo 187 N.C, 65 ... . _.__ IR ___ 418
Brodnax v. Groom._ _____________ 64 N.C, 244 . ... .. 53
Brooks v. Milling Co.___._._.____ 182 N.C., 258 __ ... 204
B.of L.F. & E, Robinson v.____ 170 N.C., 545 . _.________ .. ______ ___ 650
Broughton, Pepper v._____.______ 80 N.C, 251 . .. - 595
Brown v. Chemical Co.___._______ 162 N.C., 84___ .. 645, 646
Brown v. Comrs. of North Cove

Tp.o.o 173 N.C, 898 . _56, 138
Brown v. Foundry Co.___ .. _.__ 170 N.C,, 38 ___._ ____ I ___ 688
Brown, Freeman v.______ ... ___ 151 N.C.,, 101 . 249
Brown, Geer v.___________._____ 126 N.C.,, 238 __ ... ... 564, 565
Brown, Hill v..______ . _________ 144 N.C, 117____ ... ... 2>
Brown v. Lumber Co._ . __.______ 167 N.C., 9. 154
Brown, McEwan v.._____ ... ___ 176 N.C., 240 __ .. __.__.__ 59
Brown v. Power Co.______.______ 140 N.C,, 333____ .. 762
Brownv.R.R..__ .. _____ ___ 154 N.C.,, 300 . __._.. 731
Brownv.Ray -__._ .. __.____. 32 N.C., 72 ... ... o248
Brownv. Rufin________ . . ____ 189 N.C,, 262___ . ... 277



xxiv CASES CITED.

Brown v. Schofields Co._.________ 174
Brown v. Stewart. . __._____.____. 134
Bryanv. Eason____.._____.__.____. 147
Bryanv. R. R._____ [ 128
Bryan v. Spivey. .. ____________. 109
Bruce v. Nicholson_._.__________ 109
Buffaloe, Martin v.__.___________. 128
Buhmann, Lumber Co. v.__.__.__ 160
Bullard v. Ins. Co.. . ...._.______ 189
Bullard, Larkins v.______________ 88
Bullard, MeLeod v.. .. _________ 84
Bulloek, S. v ... .. 91
Burgess v. Burgess__ .. _._.___.__ 117
Burgess v. Power Co...________._ 193
Burke v. Elliott.___..._:________ 26
Burlington, Denny v..__.________ 155
Burnette, S. v.________.____.__._. 173
Bunsv.R. R . . .______ 125
Burns’ Will, Inre.______________ 121
Burrisv. Bush__________________ 170
Burris v. Litaker_ .. ___________ 181
Burroughs v. Umstead___._______ 193
Burton v. Dickens, __..._.._.____ 7
Burton v. Tarinholt. . _ .. ______ 86
Burton, S. v, ... 172
Burwell v. Bank_ __________.___. 186
Burwell, Satterwhite v._._______. 51
Burwell v. Warchouse Co.__ ... ___ 172
Bush, Burris v.. .. ______._._.__ 170
Bussell, Furniture Co. v._ ... __ 171
Butcher, White v.__________._____ 97
Butler v. Armour_._________. __. 192
Butler v. Mfg. Co.._ ... _.______ 182
Butler, S.v. ... . .. 177
Bynum v. Clark______________.. 125
Bynum, King v._.________ e 137
Byrd, Bethea v.____ . ___________. 95
Byrd, Wagon Co. v._____________ 119
Cahoon v, Brinkley______________ 176
Cahoon v. Everton______________ 187
Caldwell, MeLean v._______ . ___ 178
Calvert v. Carstarphen . . . ____ 133
Campbell v. Drake..______..___. 39
Campbell v. Laundry_______ . . __ 190
Cannon, Roberts v.____.. 20
Carden v. Carden_ .. ... __..___._ 107

Carlyle v. Highway Commission_ _193

A

N.

Z, 2

A2 LA LLAAAALL L L L LA AY,

000NN NN0NaRN0ANANaa000N0ANR000NANRA0ARN

AALLL L LA L L AL A2,

4o 130
5 S 53, 56
. 17
887 - 638
Y S 234
202, 581
805 e . 673
385 e 573
34 . 636, 780
35 e e 635
3 S 626, 627
614 . 36
447 .. 426
298 . 11
355 o 466
38 8, 369
T34 e 279
804 . 762
336 595, 602, 603
394 . 158
876 233
842 .. 140, 358
103, o o 501
260, 631, 632
939 466
7 709
0% 495
7O e e 330
304 . 158
AT . 560
e e 304
510 oo 685
BAT 720
B85 o 11, 796
352 . 560
491 . . 652
800, 678
460 o 350
. . 789, 813
369 .. 635
424 119
OB 579
O 315
640 . 259, 260
398 206
3 575

36 .. 165, 167, 184, 335



CASES CITED. XXV

Carpenter,” Dameron v...___.__.. 190
Carr v. Bizzell . _________________ 192
Carrv. Coke_ - _____._____._.____ 116
Carraway v. Lassiter_ . ________ _-139
Carroll v. Hancock.. . ___________ 48
Carstarphen, Calvert v._____.____ 133
Carstarphen v. Plymouth______ _.186
Carter v. MeGill._______________ 168
Carter, Nunnery v.____________ .. 581
Carver, Markham v.__________.__ 188
Casey v. Dare Co.__.______.___. _.168
Cash Register Co. v. Townsend. __137
Casualty Co., Collins v.____._____ 172

Casualty Co., Gravel Co. v.______ 191
Casualty Co., Overman v.____._.__193
Casualty Co., Power Co. v._.___.__193

Cates v. Pickett ___.__ S 97
Cathey v. Lumber Co..______.___ 151
Cauley, Shattuck v.._________.___ 119
Cault, McKimmon v.______ ... _. 170
Cedar Works, Alexander v._.____ __177
Cedar Works, Allsworth v.____.__ 172
Cedar Works, Olds v.____ .. _._..__ 173
Cement Co. v. Phillips____.______ 182
Chair Co.,, Hall v.___________..__ 186
Chappell v. Surety Co..___.______ 191
Charlotte v. Alexander___.___.___ 173
Charlotte, Stephens v._ _______..__ 172
Chemical Co., Brown v._...___.__ 162
Chemical Co. v, Turner_____.__ _.190
Chemieal Co., Webb v.____._____ 170
Cherokee v. MeClelland_____.____ 179
Cherokee County v. Meroney__.__ 173
Cherokee County, R. R. v._______ 177
Cherry v. R.R._____ . [ 174
Cherry, Singleton v..____________ 168
Chisman, 'n re Willof . _________ 175
Chitty v. Chitty______ I 118
Chitty v. Parker__ ... ________ 172
Choat v. Wright_____.____.____. 13
Christman v. Hilliard_.._________ 167
Churchwell v. Trust Co._._______ 181
City of Raleigh, Dowell v.__._____ 173
Clark, Bank v.______________.___ 192
Clark, Bynum v.__.______...___. 125
Clark v. Holmes. ... ____.____. . 189 N
Clark v. Lawrence __._.___________ 59
Clarke v. Aldridge ... __________ 162 ]

Clary v.Clary__________________ 24
Clegg, Pepper v._ ... ______._ 132

DLLL A AP LR

ALZAZL AL LL AL LA AL L2 22 FLZAAL L LA LA L L AL L AL L L8224
e¥slofoYolofotoioRo Yol oh ol ot o ol oR o ol o oRoR oY o R ol Yo kot o Rot oY R o N ¥ oot o R ot R RoR o Yok o R R oR R ool

Z

5O - el 369
212 . 234
223 . 52, 53, 55
145 635, 638
ATV .. 343
2B 579
T 5
507 276
870 810
615 . 94, 522
285 .. 139
652 .. 346
543 .. 650
318 . 112
86 . 111
618 ... . 350
P 635
L S 96
202 . 366
B4 . 350
536 . 805
17 o 102, 280
105 D . 17
437 . 305
460 .. 104
703 . 111
515 . 384
564 ... . 61

84 . 645, 646 °
ATV . 822
662 ... . 646
127 . 565
853 . 246, 248
86 417, 509
263 ... L 638
402 .. .. 315
420 . .. 595
647 .. . 575
126 ... . 297
280 .. 787
4 .. 275, 452
) S 373
197 .. 474, 475
403 ... . 435
352 .. 560
703 . 472
83 ... . 542
326 . 350
T8 o 596
312 .. . 341



£xv1

CASES CITED.

Clement v. Harrison__ .. ________ 193 N.
Clement v, Ireland . _ . __________ 138 XN,
Clemmons, Bahnsen v.___________ 79 N.
Clinard v. Eleetric Co.___________ 192 N.
Cline, S, v.____ . __.____. 150 N.
Cloninger, S. vo_ ... .. ____ 149 N.
Clute, Corbett v.___.__._______ 137 N.
Coach Line, Smith v.._ .. ________ 191 N.
Coakley, Blairv.________________ 136 N.
Coal Co., Beal v._______ . _______. 186 N.
Cobb, Tunstall v.______________._ 109 N.
Coble v. Comrs. of Guilford _____ 184 N.
Coburn v. Comrs. of Swain__.____ 191 N.
Cochran, Sams v._ .. ____________ 188 N.
Cogdell, Moye v.__..__________._ 69 N.
Coggins v. Ins. Co._____ ... __.___. 144 N.
Cohoon v. Cooper_ ... .. __ 186 N.
Coke, Carr v..____.____. I, 116 N.
Cole v. Durham_____ S 176 N.
Coleman, Hedgepeth v._ . ____ 183 N.
Colemanv. R.R._________.____. 153 N.
Coleman, Willilams v.___ . ._.__ ... 190 N.
Collins, Benton v..______________ 125 N.
Collins v. Casualty Co.__ ... .____172 N,
Collins v. Collins.__._______..._._ 125 N.
Collins, Deese v._._. . ... . ___ 191 N.
Collins v. Dunn___.__._________._ 191 N.
Colson, S. v, .. _______ ___. 193 N.
* Colt v. Kimball_________ .. ______ 190 N.
Colt v. Springle. .. _.___.__ . ___ 190 N.
Comer v. Winston-Salem.. .. _.__ 178 N.
Comurs. of Alamance, R. R. v._____ 82 N.
Comrs. of Anson, Flake v..___ ..-192 N,
Comrs. of Bladen, R. R. v.___.__. 178 N.
Comrs. of Brunswick, Headman v. 177 N,
Comrs. of Buncombe, Black v.._._ 129 N.
Comrs. of Buncombe, Wilson v._. 183 N.
Comrs. of Carteret, R. R. v.______ 188 N.
Comrs. of Carthage, McLeod v._ . 148 N.
Comrs. of Chowan, White v.____._ 90 N.
Comrs. of Cumberland,
McKethanv._________.._..___ 92 N.
Comrs. of Franklin, Cooper v.. . __ 184 N.
Comrs. of Gates, Sparkman v._.__ 187 XN.
Comrs. of Guilford, Coble v.___ 184 XN,
Comrs. of Guilford, Frazier v.__ .. 194 N.
Comrs. of Guilford v. Marsh______ 89 N.
Comrs. of Haywood, Plott v._ . __ 187 N.
Comrs. of Haywood, Tate v.______ 122 XN,
Comrs. of Hendersonville v. Webb_148 N.

Q0NNA0ANN 0000000000 AN0NNNA0NNANNNARRANA0A0ARNNNN00A

825 . 350
136 .. 736
556 . 353
736 . 194, 638
854 . 338
567 . ... 207
546 ... 301, 302
589 .. 275
405 ... .39, 47
THE .. 104
316 405
342 .. 500
B8 674
T3 254
03 . 373

T 780
26 . 762
223 ... 52, 53, 55
280 ... 10
300 ... 154
322 ... . 212, 662
368, 8369. ... ... ... 807
83 . 762
BAS. L. 650
08 . . 594
TAO . 154
420 ... 97
236 . 44
169 .. . . 346
220 ... 346
383 . 260
250 . 267
590 ... 774
449 ... 417
bJi) 400
120 52
638 . 773, 774
265. . 268
T . 139
437 . 135
243 ... 424
615, . 304, 579
41 . 774
342 ... 500
49 ... 770
268 ... 301
127 . 774
812 .. 417
12000 424



CASES CITED.

Comrs, of Iredell, Murdock v..___ 138
Comrs. of Lenoir, Parks v._______ 186
Comrs. of Louisburg, Board of

Health ____ R, 173
Comrs. of Madison, Smathers v.__125
Comrs. of Moore v. Blue___ ... __ 190
Comrs. of Nash, Edwards v.__.___183
Comrs. of Nash, Finch v.________190

Comrs. of New Hanover v.

DeRosset . ._____. .. ... __129
Comrs. of New Hanover v. Pack-

ing Co._ ___ . _________ ____ 135
Comrs. of North Cove Tp.,

Brownv.__._______. e 173

Comrs. of Oxford, Bank v._____ --119
Comrs. of Person, Jones v.___.__._.107
Comrs. of Randolph, Gregg v._ . __162
Comrs. of Rutherford, Groves v.__180

Comrs. of Stanly, Hearne v.____ _.188
Comrs. of Stanly v. Snugg._____.__ 121
Comrs. of Stokes v. George____.._ 182
Comrs. of Stokes, Jones v.______._143
Comrs. of Swain, Coburn v._._.__ 191
Comrs. of Tarboro, Redmond v._ _106
Comrs. of Wake, Gill v._________. 160
Comrs. of Wake, Johnson v..__.__192
Comrs. of Wake, Lassiter v._.___. 188
Comrs. of Wake, Pullen v. ____.__ 66
Comrs. of Wake, Sprague v.___.___ 165
Condon, Aderholt v.__.____._____._ 189 I
Conduit Co., Fowler v.________.__ 192
Cone, Reich v.______________ . __ 180
Conference v. Allen__________.___ 156
Connor, S. v._____ . ____._... 142
Construction Clo. v. Brocken-

borough____ _______ _______. _187
Construction Co., Greer v.____. _-190
Construction Co. v. R. R._____. _.184
Construction Co., Trust Co. v._.__191 !
Cook, Hutton v.______ s _.173
Cook v. Mebane. - .. _____.___ 191 N.
Cook v. Vickers_____ e 141
Cooper, Cohoon v.__________ . __ 186
Cooper v. Comrs. of Franklin____. 184
Cooper, King v.__..__._________. 128
Cooperv. R.R.___._ . _______. 140 >
Cooperv. R.R..__. ... ______. 163
Cooper v. White_ _______________ 46

Cooperage Co., Swain v._________ 189
Cooperage Co., Winborne v.__.___ 178

4z

2L,

Qo 0ncan o

4

+

LIRS AL ALL LD P

CN0ANAANARA000 AN0ANANANANANRRANRAAN

725
417
419
783
579

52

138

55
139

56
297
384

53
529
121
674
119
774
336
387
539

61
569

10
751

71
320



xxviil CASES CITED.
Corbett v. Clute_ - ________._____ 137 N.C., 546___.__ ... 301, 302
Cordon, Aderholt v._ ... .__.___ 189 N.C,, 748 - 10
Corley Co. v. Griggs_-- - __.._..__ 192 N.C,, 171 . 517
Corpening, S. v._______ .. _.____. 191 N.C.,, 781 . .. 504
Corporation Commission v. Dunn.174 N.C,, 679___ . .. ...___. 539
Corporation Commission v. Mfg.

COu 185 N.C.,, 17 ... ... 38, 39, 305
Corporation Commission v. Trust

CO e 193 N.C., 606 ... _.. 128, 311, 524
Cottage Co., Kerner v._.._______. 123 N.C.,, 294 oo 267
Cottle v. Johnson_ . _......__..___ 179 N.C., 426 _ ... .- 764
Cotton Mills, Reynolds v...______ 177 N.C., 412 .. 238, 207, 472
Cotton Mills, Starling v._____.___ 168 N.C, 220 __ .- 260
Cotton Mills, Starling v._____._._ 17V N.C,, 222__ ... 260
Cotton Mills, Sturtevant v._.____. 170 N.C, 119 ... 731
Cotton Mills v. Waxhaw__._ ____._. 130 N.C,, 2093 .. ... 52
Cotfon Oil Co. v. R. Ru__._.____ 183 N.C.,, 95.___ . ... 715
Covington, Brem v.___.______.____ 104 N.C,, 589 .- 434
Cowan v. Fairbrother___________. 118 N.C,, 406 .. _ ... 157
Cowell v. Ins. Co._.._..___.___.. 126 N.C.,, 684___ ... 737
Cowles v. Lovin________.___._.__ 185 N.C., 488 . .. 763
Cox, Beville v.___ ... _______. 109 N.C,, 265 . ... 210
Cox v. Lumber Co.__. .. ______.. 193 N.C.,, 28. ol 655, 817
Coxv.R.R.__ .. ... 123 N.C,, 604___ .. ... 108
Cox, 8. Voo 153 N.C,, 638 ... ...l 36, 123
CoY, S Ve 119 N.C., 901 il 411
Cozad, Timber Co. v._____.. ... 192 N.C., 40 .. 233
Cozart, Gold v.. .. ... ... 173 N.C,, 612 . . ... 71
Craft, Gadsden v.__..._______ ... 173 N.C., 418, . .. 10, 569
Craft v. Timber Co.. .. .. _._._._. 132 N.C,, 152 __ .. ......_._.8 9,569
Crainv. Long. . _ ... . _._.-._._ 14 N.C,, 37l .- 501
Crane, S, V.. oo 110 N.C., 330 748, 750
Crawford v. Allen____._.___._.__ 180 N.C., 434, o alao- 614
Crisp v. Fibre Co._. .. ________ 193 N.C.,, 77, 655_________._._._. 788, 817, 821
Crisp, 8. Voo 170 N.C., 785 . i 124
Crisp v. Thread Mills_______. ... 180 N.C., 89._ .. ... 633
Crocker v. Vann. . .________.._.._ 192 N.C,, 422, . i iie... 702
Crockett v. Bray_ ... ____.___ 151 N.C., 615 . ... __ 325
Cromer v. Marsha_.___.__.._____ 122 N.C., 563 ... 353
Cronly, Wilmington v._________._ 122 N.C,, 383 . . .- 2067
Crook, S. V. . .. 115 N.C,, 760_ . __ .. .. _...... I 279
Crowell v. Crowell ______ ... ___ 180 N.C., 516 .. . .- 26
Crumpv. Love_____.___.__._... 193 N.C,, 464_ .. _______ I 350
Culberson, Edwards v.._____..... 111 N.C, 342 . ... 315
Culbreth v. Mfg. Co..______..._. 180 N.C., 208. o ael_- 642
Cullens, Evans v, .. ______ ... __ 122 N.C., 535 oo 315
Cummings v. Hoffman________.._ 113 N.C., 207 ... 230
Currin, Tillotson v......_.._.__.. 176 N.C., 479 .. 27
Cuthrell v. Hawkins. .. ... ___.__ 98 N.C,, 203, ... 17



CASES CITED. XXiX
D

Dail, Dickerson v.____.__.______ 159 N.C., 541__ __ o _. 158
Dail, 8. v 191 N.C., 231 . 339
Dailey, Pritchard v.___ ... ____ 168 N.C., 330 - . 246
Dalton, Freeman v.___..____._ .. 183 N.C., 538 _ - 751
Dalton, 8. V.o oo 185 N.C., 606 __ - ... 740
Dameron v. Carpenter.._._____._ 190 N.C., 595 .. 369
Daniels, 8. V.o o - 164 N.C., 464_ .. ... 468
Dare Co., Casey V... ... ___.___ 168 N.C., 285 __ .- 139
Davenport, Nobles v.___._.__.__. 185 N.C,, 162__ ... 809
Davenport, Powers v.__.._.._____ 101 N.C., 286 . - - . 502
Davenport, S. V.o oo 156 N.C., 596 _ . . 43
Davidson, Weesner v.___.____ .- 182 N.C., 604 _ .. 426
Davis, Barbee v.. o 187 N.C., 78 .. 409
Davis, Berry v 158 N.C., 170 _ . .- 268
Davis, Hardin v... - __- 183 N.C., 46 .. 27
Davis v. Harrils_ - ... ___- 178 N.C., 24 __ .. 787
Davis, Inre oo 190 N.C., 358 . 539
Davis, Loan Asso. V.- - - .. 192 N.C., 108__ . . 332
Davisv. Long_ .- 189 N.C,, 129 _______.___._____. 44, 452, 787
Davis v. Mfg. Co..._ - .- 114 N.C., 321 .. 370, 807
Davis v. Martin________________. 146 N.C., 281 _ __ ... 614
Davis, Mendenhall v._._..___._._ 72 N.C,, 150 .. 246, 248
Davis, Mottu v ..o 151 N.C., 237 .- 515
Davisv. R. R 175 N.C., 648 __ ... 146
Davisv.R. R oo 187 N.C.,, 147_ . 620
Davis v. Robinson_ - - ... _______ 189 N.C., 589 ____ ... 317, 824
Dawson, Douglass v.__ ... .. 190 N.C., 458 .. ___._. 311, 484, 487
Decker v. R. R ... - 167 N.C., 26 .. 762
Deese v. Collins____ .. _______. 191 N.C,, 749_ - 154
DeLaney v. Henderson-Gilmer Co. 192 N.C., 647_. .. ... ... 748
Denny v. Burlington__ ... ____ 155 N.C., 33 8, 569

DeRosset, Comrs. of New
Hanover V.o oo oo oo 120 N.C.,, 275 .- 52
Dewey, S Voo 130 N.C., 556 oo 337, 338
Dibbrell, Blackwell v._____.______ 103 N.C., 270 _ ... 210
Dick v. Pitehford - . ... __. 21 N.C,, 480 .. ... 328
Dickens, Burton v.___ .. ... 7N.C, 103 . 501
Dickerson v. Dail . ... ________ 1590 N.C., 541 ___ ___ ... 158
Dickerson v. R.R._ ... 190 N.C., 292_ . . 377
Dillard v. Mercantile Co.._._____. 190 N.C., 225 - ... 485
Distributing Co., Harris v.. ... 172 N.C,, 14____ . 325
Dixon, Herring v._ ... ... 122 N.C., 424 ... 416
Dixon, Sherrod v.. ... ... .- 120 N.C., 60 . 315
Dockery v. Fairbanks_. .. ... 172 N.C,, 529 _ .. 429
Donnell v. Greensboro. - ____.__ .- 164 N.C., 330 . 135
Dorsett, Lowe v .. ... .- 125 N.C.,, 300 .. 617
Dorsey v. Mining Co._..- ... 177 N.C.,, 60 ... 45
Doub, Helsabeck v.__ . .. 167 N.C,, 205 .. . 249



XXX CASES CITED.

Doughton, Bank v.___.._________ 189
Doughton, Person v...._.._______ 186
Doughton, Raganv...________.__. 192
Doughton, Trust Co. v._.._._____ 187
Douglas v. Rhodes. - . _.__._____ 188
Douglass v. Dawson__.__________ 190
Douglass, Turner v...__._.______ 72
Dowden, S. v._ . ________.___ ___._ 118
Dowell v. City of Raleigh_ . ______ 173
Drainage Comrs. v. Epley___.____ 190
Drainage Comrs., Leary v._ _____. 172
Drainage Comrs. v. Sparks_ . _____ 179
Drainage Comrs, v. Webb_.______ 160
Drake, Campbell v.____. . ______ -39
Dredging Co. v, State_ __.._.____ 191
Drumv. Miller_ ________._._____ 135
Dudley v. Tyson__ ... __..__.____ 167
Dudley, Waller v._______________ 193
Dudley, Waller v.__.____________ 193
Duffy v. Hartsfield_.._....._____ 180
Dunbar v. Tobacco Growers_. . _. 190
Dunn, Collins v.. ______________._ 191
Dunn, Corporation Commission v._174
Dunnv.Jones..._.._._..___._._ 192
Durfey, Norris v.. ... ... ______ 168
Durham, Cole v.________._______ 176
Durham, Guthrie v._..__________ 168
Durham, Holloway v._______.____ 176
Durham v. Riggsbee......_______ 141
Durham County, Ins. Co. v..___.. 190
Eames v. Armstrong. ... ________ 146
Early v. Barly__________________ 134
Early, Minton v, ... ____.___ 183
Earp, Sanders v.________________ 118
Eason, Bryanv.________________ 147
Eatonv. Kelly__________________ 72
Echerd v. Velle_ __________._____ 164
Edens, Imre_ ... . ________. 182
Edmonson, Gillam v.____________ 154
Edwards, Baker v.___________._. 176
Edwards v. Comrs. of Nash_ . ____ 183
Edwards v. Culberson._._______. 111
Edwards v. Lyman______________ 122
Edwards, S.v._ ... ... _______ 190
Edwards, S. v.__ ... ... ____ 193
Edwards v. White_____._________ 180

Efird, Hicks v.__._______________ 186

N.C, 580 ...
N.C., 723 ... 508,
N.C, 500, .. ...
N.C., 263 .
N.C, 580 - ..
N.C, 458 ... .. ... 311, 484,
N.C, 127 .
NG5 .
N.C, 197 ... 474,
N.C, 672 ..
N.C, 25 ...
N.C, 881 ...
N.C, 894 ...
N.C, 94 ..
N.C, 243 ... .
N.C., 204 o . 482,
N.C, BT
N.C,354. . ... 140,
N.C, 749 ____.______. ..
N.C, 181 ..
N.C., 608 ..
N.C., 429 . ...
N.C, 679 . ..
N.C., 251 ...
N.C, 821 ..
N.C, 280 . ...
N.C., 578 .
N.C., 550 ...
N.C, 128 . ...
N.C, 58 ... 440,
E

N.C, ..
N.C, 258 ...
N.C., 199________ 504, 507, 514, 515,
N.C, 275 . ...
N.C., 284 ...
N.C, 10 ..
N.C, 1220 ...
N.C., 308 . ...
N.C, 127 ...
N.C., 229 . ...
N.C, 58 . _..... 56, 418,
N.C., 342 . ...
N.C, 74l ...
N.C, 8322 ...
N.C., 321 ...
N.C, B85
N.C, 482 . ..

510
268
539

95
487
635
468
475

97
136
733
136
315
304
697
637
579
140
758
739

539

97
539

10
403
350
393
524



CASES CITED.

Elam v. Barpes_ .__._____._.______ 110
Elam v. Realty Co.__ ... ______ 182
Electric Co., Clinard v._._____.__ 192
Elizabeth City, Power Co. v.__. . _ 188
Eller v. Greensboro.__._.____.___ 190
Elliott, Burke v.. . _____________ _ 26
Elliott, Plyler v._ . ______________ 191
Ellis, Inre_ .. __.___._.__ 187
Ellis v. Power Co.__.____._______ 193
Ellis v. Trustees. . . ______._._.__ 156
Ellison v. Williamson__________ _ 152
Elmorev. R.R.. .. ________.___ 189
Elwell, Pearce v._._..__________ _116
Embler v. Lumber Co._._._______ 167
Emerson, Ledford v....._._____ _138
Engine Co. v. Paschal ... _._______ 151
Engine Co., Sugg v._ ... ._______ 193
England v. Garner_..__._._______ 90
English, Bradford v._._._._______ 190
English, Ledbetter v._ . __________ 166
Enloe v. Sherrill ________._______ 28
Epley, Drainage Comrs. v.____.___ 190
Ernulv. Ernul._._ . _______ 191
Estes, Millsaps v.______..____.__ 137
Eure, Hunt v._ .. ____________.._ 189
Evans, Briggs v.__ .. ____...__. .27
Evansv.Cullens_._________.__.__ 122
Evans, S.v.___ ... __.__._ 189
Everett, Hardison v._____ IR 192
Everett, Sykes v._ . _ .. ______ 167
Everett, Weil v._____ I ... 83
Everitt v. Austin.______. I 169
Everitt v. Receivers_______..____._ 121
Everitt, S.v._ o . ___.___ 164
Everton, Cahoon v._____ I 187
Ez parte Garrett_ ______________ 174
Express Co., Hosiery Co. v.__.__ _184
Express Co., Parker v.__.._______ 132
Express Co., Teeter v.___.___.___ 172
Exum, S, v.__________ ___ ... 138
Fairbanks, Dockery v._________ __ 172
Fairbrother, Cowan v.__.____.____ 118
Falkner, 8. v._________ . _______. 182
Falls, Homes Co. v._____________ 184
Fanonv.R.R._. .. __________ 155
Farinholt, Burton v..____________ 86
Farmer v. Batts___.__ . _.______ 83

N.C.,
N.C.,
N.C.,
N.C,
N.C,
N.C,
N.C.,
N.C,
N.C.,
N.C.,
N.C,
N.C,
N.C.,
N.C.,
N.C.,
N.C,
N.C.,
N.C,
N.C.,
N.C,
N.C.,
N.C,
N.C,
N.C.,
N.C.,
N.C.,
N.C.,
N.C,
N.C,
N.C,
N.C.,
N.C,
N.C,
N.C,
N.C.,
N.C.,
N.C.,
N.C.,
N.C,
N.C,
F
N.C.,
N.C.,
N.C.,
N.C.,
N.C.,
N.C.,
N.C,

T8 . 547
599 . 779
T30 . 194, 688
QT8 . 457
4 T 456
355 ... e _._ 466
54 . 111
840 . ._.__ . 297
35T 260, 457

0. R 61
7. 424
658 . . 158
595 .. 800
45T . 252
502 ... . 494
27 . 403
814 ... 675, 713, 714
197 .. 635, 638
TA2. .. . 638
125 . ... 180
212 ... ... 595
672. ... e o 97
47 . .. T09
B36 . . 543
482 .. .. T15

(i S 27
B5 . . . 315
233 . 467
70 P 673
600 .. ... 247, 250
685 .. 800
822 49, 576
519 . . 204
399 .. . 278, 279
369 ... R 635
343 . .. 219
478 233
198 . 353
616 .. ... 187
599 . 397
529 . 429
406 . 157
T3 . 380
4% . 824
186 . 472
260, ... 631, 632
887 .. 565



XXXii CASES CITED.

Farmer, Sharp v._ ... ___.____._ 20 N.C., 255 . . ._._.__. 301
Farmer, S. v . ___.__.___ 18 N.C,, 243 . _______._.__ 579, 717, 738
Farming Co.v. R. Ro____________ 18 N.C, 63.___ . .. __. 791
Farrell, Hipp v ... ____ 169 N.C, 651 .. ... 673
Farrow v. Ins. Co.______________ 192 N.C., 148 . __ . ... 733
Feed Co. v. Feed Co...__..___.__ 182 N.C,, 690. _ ___ . ___ . ______.______.. 403
Feed Co., Worth Voo o _.__ 172 N.C., 335 ... 714
Ferebee, Upton v.._.__._____.___ W8 N.C, 194 ... 350
Ferrell v. Hales . __ .. _..._..._.__ 119 N.C,, 199 . _ ... 643
Fertilizer Co., Goodwin v.________ 123 N.C, 162 _ . ... ... 203
Fiber Co., Joyner v.________.___. 178 N.C., 634 _ .. ___ ... 403
Fibre Co., Beal v...__________.___ 154 N.C., 147 ... 9, 569
Fibre Co., Crisp Voo oo oo ___. 193 N.C., T7oee . 655, 788, 817, 821
Fibre Co., Nichols v._ - _.....____ 190 N.C,, 1. . 103
Fidelity Co., Fishblate v..___.____ 140 N.C., 589 .. ... 650
Fidelity Co. v. Grocery Co.._.__._ 147 N.C., 510_ __ ... _____ ... __..__._. 354
Fields v. Ogburn__._.__.__._____. 178 N.C., 407 _ .. 758
Finance Co. v. Hendry..__. _. _.--189 N.C,, 549 _ _ . _.___. 21
Finance Co., McNair v.____._ - 1O NLC, 7100 .. 254
Finch v. Comrs. of Nash_____ 2190 NG, 154 . 579
Finger v. Spinning Co._._.___ - 190 N.C., " T4 ... 542
Finlayson v. Kirby . ... __.___ 2T NG, 222 .. 304
Finley, Milling Co. V..o ... 110 N.Coy 4100 o 305
Finley, Wellborn v.___.._________ 52 N.C,, 228 _____ ... .. 17
Fishblate v. Fidelity Co._.______. 140 N.C., 580 _ ... 650
Fisher, Hall v..______ .. ..___.__ 126 N.C., 205 ... ... . ... 787
Fisher, R. R. v ... e 100 N.C,, 1. ... 236
Flake v. Comrs. of Anson____.___192 N.C., 590 . _ . _____ .. o _____ 774
Fleetwood, Wool v.___.______.._. 136 N.C.,, 461 . . __ . . ... 327
Fleming v. Holleman____________ 190 N.C,, 449 . ... _.__. 178
Fleming v. R. Ro___ .. . 128 N.C., 80.. .o 143
Fleming v. Utilities Co..____.____ 193 N.C., 262_ .. ____.____._.__.. 104, 256, 620
Fletcher, Hahnv.. ... _____.____. 189 N.C, 729 . _ .. ... 733
Floyd, Land Co. v.. .- __._____.__ 170 N.C,, 43 ... 233
Floyd v. Rook. ... ... __ e 128 N.C.,, 10_._. . ____.._.. 218
Flynt v. Bodenhamer_____ I 80 N.C.,, 205, __ . ... 291, 293
Follette v. Accident Assn.________ 110 N.C,, 377, . 650
Forbes, R. R.v..__..___. R 188 N.C, 151 . ... 385, 784
Forbes v, Sheppard... ..__ IO 98 N.C,, 11 . _ ... 248-
Fore v. Geary______.___________. W9INC, 90 .. 469
Fore v. Tanning Co.... . .__._.__ 175 N.C,, 584 ___ ... 788
Forney, Bank v._ ... ____ I 3T N.C, 181 _ . .. 328
Forrester v. R. R.__.________.___ 147 N.C., 553 . .. 497
Fort v.Penny. ... ... ______. 122 N.C, 230 .. ...l 210
Foster, S. v.__ .. ___.____._ 130 N.C,, 666 __.____ . ___ . __.._____.___ 466
Foster v. Woodfin_ . _____________ 65 N.C,, 29 . __________._.____. 384, 385
Foundry Co., Brownv._____.____. 170 N.C, 88.. . .._. 688
Fountain v, Pitt_________..______ 171 N.C,, 113 ... .. ..___. 138
Fountain, Woody v.___________.. M43 N.C,, 66_.._____ . .____.. 234
Foust v. Ireland.______ .. ________ 46 N.C, 184 __ ... 709



CASES CITED. xxxiii
Fowler v. Conduit Co.___..__.___ 192 N.C., 14 . _ .. 19
Fowler, Real Estate Co. v._______ 191 N.C, 616 _ . ___ .. 390
Foy v. Stephens_____.__.___..___ 168 N.C., 438 _ ... 547
Foy, Utley vooo oo 70 N.C, 303 _ ... 403
Franklin, S. v.. ... _________ 192 N.C., 723 . __. 475
Frazier v. Comrs. of Guilford_____ 194 N.C.,, 49 . _ ... 770
Frazier, Smith v.__.______.__.___ 119 N.C, 157 _ .. 224
Freeman v. Brown__._______._____ 151 N.C, WY.L _.._ 249
Freeman v. Dalton______________ 183 N.C., 538 _ . e .. 751
Freeman, S. v._________.._._.____ 172 N.C,, 925 _ .. 521
Fry v. Graham. . ______.________ 122 N.C., 773 __. R 224
Fry, Matthews v._ ... ._________ 141 N.C., 582 __ . ... 97, 564
Fry v. Utilities Co._ ..o ... ___ 183 N.C., 281 ____ . ... 260
Fuicher v. Lumber Co..__._______ 191 N.C,, 408 __ ... 619
Fulcher, S.v._ .. _._.___. 164 N.C., 663 _ . ... 660
Fulcher, S. v.__ ... ___ 184 N.C,, 663 _ __ ... 620
Fullenwider, S. v._ . ___.______.__ 26 N.C., 364._ . .. 236
Fuller v. Knights of Pythias______ 129 N.C,, 318_ . _ .- 200
Fulp, Tillotson v._ - _ . __________ 172 N.C., 499 __ . .... 234
Fulton v. Roberts__.______._.____ 113 N.C,, 421 _ .. 575
Fulton v. Waddell_________._____ 191 N.C,, 688_ __ _ .. ... 343
Furniture Co., Bank v.____.______ 120 N.C., 477 . 403
Furniture Co. v. Bussell_ . _______ 171 N.C,, 474 . _ .. 560
Furst v. Merritt___________.____ 190 N.C,, 397_ _ .. 660

G

Gaddy, S. Voo 166 N.C., 341 .. 36
Gadsden v. Craft______._________. 173 N.C,, 418 ___________ e 10, 569
Galloway, McCall vi_____________ 162 N.C., 353 ... 764
Gardner v. Ins. Co._..__________ 163 N.C,, 367 . - .. 650
Garner, England v..__._____.____ 90 N.C,, 197___________ . 635, 638
Garner v. Qualls. . ___..__.______ 49 N.C., 223 . ... 301
Garrett, Ex parte. ... ... .. __. 174 N.C,, 343 _ _ ... 219
Garris v, Harrington__._.___.____ 167 N.C., 86._ .. 234
Garrison, Greensboro v.____._.____ 190 N.C., 577 . 393
Gaskins v. Allen_ __________.____ 137 N.C,, 426_ . ____ . ____. 544
Gaskins, Ipock v._ . __.__________ 161 N.C., 674_ .. ____ 270
Gastonia v. Bank_ _ __.__________ 165 N.C., 507__ . __ ... - 61
Gattis v. Kilgo______.___________ 128 N.C., 402______ ____. [, 154
Gayv.R. R._._____ .. 148 N.C,, 336 . _____ 9
Gay, Staneill v._____..__.___.___ 92 N.C, 455_ ... 310
Gay, Stancill v._____~._.___.____ 92 N.C,, 462. .. 635
Geary, Fore v.______..__________ 191 N.C.,, 90____ 469
Geer v. Brown._____ . ... ___ 126 N.C., 238_____ .. .. _____. __564, 565
Geer v. Water Co.__._.._____..__ 127 N.C., 349_ .. 646
Gentry, Brick Co. v.___.______.___ 191 N.C., 636 .. _____ . __________ 350, 440
Gentry, Taylor v.___.._._.______ 192 N.C., 503_ . ... 789
George, Comrs. of Stokes v.______ 182 N.C,, 414___ . 529
Gibbon, Wheeler v.___.__._.______ 126 N.C,, 811 ______ . _. 620

1ii—194



XXXV CASES CITED.

Gidney, Moore v._.______.______ 75
Gilbert v. James_ _ . _____________ 86
Gilbert v, Shingle Co._.__________ 167
Gill, Aycock v._____._.. ... ____ 183
Gill v. Comrs. of Wake__________ 160
Gillam v. Edmonson.....__._____ 154
Gillam v. Walker___._.______. ___ 189
Gillam v. Riddick__ .. ___..______ 26
Gillis v. Transit Corp.. - ...____.. 193
Ginning Co., Warwick v.__.___.__ 153
Ginsberg v. Leach__.____________ 111
Glanton v. Jacobs_ .. ... ____._ 117
Glenn, Hoke v.. . __.____________ 167
Glennv. Wray______.______._____. 126
Godfrey, Keaton v...._.._.______ 152
Godfrey v. Power Co._____._.___. 180
Godwin v. Jernigan_________.____ 174
Godwin, S. v._______._ . ___.___. 27
Gold v. Cozart___________._.___ .. 173
Goldsboro Graded School v.
Broadhurst_________.___ _____109
Gomez v. Lazarus___ ... _______ 16
Goode, S. v.__ ... 130
Goodwin v. Fertilizer Co...._____ 123
Gossler v. Wood . .. ... _._.__.___ 120
Grabbs v. Ins. Co.__.....___.____ 125
Grace v. Strickland_______._______ 188
Grady, Ins. Co. v _________ 185
Grady, S. v.o o 83
Graham, Fry vo._ ... ________. 122
Graham v. Power Co.____.___.___ 189
Graham v. Warehouse.______.____ 189
Grant v. Mitchell . _____________ 156
Gravel Co. v. Casualty Co._______ 191
Gray v. Little. _ ______._______.__ 127
Gray, S. v o .. 109
Green v. Harshaw_______________ 187
Green, Moore v.___ ... _._.______ 73
Green, S.v._ . .________ 193
Greenlee, Smith v.___._________. 13
Greensboro, Bowman v.__________ 190
Greensboro, Donnell v._ _________ 164
Greensborq, Eller v._ ... ..._._____ 190
Greensboro v. Garrison. .. _______ 190
Greenshoro v, Guilford._______.__ 191
Greenville, Harrington v..________ 159
Greenville, Lanier v.__.__________ 174
Greer v. Construction Co...______ 190
Greer, S. V... __..____ 162

Gregg v. Comrs. of Randolph_____ 162

N,
N.

2,

N
N.
N

0O00ANNN0aANANANG0NANA0NANNAN0 0ANNANANNNANAANAAAAN

ZALALALAL DAL L DL ALLL LD DL LLLALLL RAL LA LD LAl L7

34 635, 637
44 763
286 . 305
8 300, 301
176 773, 774
127 . 350
189 . 486
3608 466
346 180, 698
262 . ... 130

15 . 254
427 .. 426
594 15
780 e 56, 58

16 39

24 e 696

76 e 745
401 o 616
612 . . 71
228 . 61
205 . 247
651 123
162 . 203

89 . 280
380 . 659
360 . 205
348 L . 650
B4 . 467
Yic: SO 224
381 e 260
B33 369

V5 764
RS S 112
304 .. 762
792 . 43
218 ... 95
894 .. 501
302 653
126 . 300, 301
3 S 403
330 135
TU 456
BT o 393
BRE . 392
632 . 135
B0 236
632 . 8, 9, 569
640, .. 36
480 . 56



CASES CITED. XXXV
Gregory, S. v._ .. ._______. 153 N.C., 646______ . _______________.___ 692
Grier v. Grier_____ _.___.__.__.._ 192 N.C., 760 __.__________.__ 174, 178, 751
Griffin, Mobley v.___________.___ 104 N.C,, 112 ... 233
Griffin v. Simmons_ - _____.____.__ 50 N.C,, 145 _ ... 501
Griffin, S, v.__ . _____._ 154 N.C, 611________ 504, 506, 514, 515, 516
Griffith, Jenkins v._ . __________._ 180 N.C., 633 __ ... 818
Griffithv. R.R. ... .. ___. 162 N.C., 84 ___ .. ... 491, 492
Griggs, Corley Co. v.____________ 192 N.C., 17 ... 517
Grimm, Bank v._ ... __.______ 109 N.C.,, 93 . ... 373
Grizzard, Hannon v._____________ 89 N.C,, 1156 .. ... 297
Grocery Co., Fidelity Co. v.______ 147 N.C.,, 510 .. 354
Groganv. Ashe_ __..____________ 156 N.C., 286_ .. __ ... ___________ 535
Groom, Brodnax v.. _____..____._ 64 N.C.,, 244 . ______.___ e 53
Groves v. Comrs. of Rutherford.__180 N.C., 568__________.___ . _______ 297
Guilford, Greensboro v.__________ 191 N.C,, 884 ... 392
Gulledgev.R.R._ ... ___ . _ 148 N.C,, 867 - ... 144
Gulledge, S. v _______ 173 N.C., 746 _____. .. .. . 320, 338
Gulley v. Macy__________._______ 81 N.C, 356_ . ___ . ___ . .. __ 635, 638
Gunter v. Wicker_ . ___~_._______ 85 N.C., 310 . .. ... 108
Guthrie v. Durham______________ 168 N.C., 573 . .. 403
Guthrie, Rives v._____________.__ 46 N.C., 84__ ... 4
Guy v. Manuel_ ________________ 89 N.C., 83 _ . .. 280

H

Hahn v, Fletcher._____._____.____ 189 N.C, 729__ . ... 733
Hales, Ferrell v._________________ 119 N.C,, 199 __ ... 643
Hall v. Chair Co._- ... _________ 186 N.C., 469 _______ ... ... 104
Hallv. Fisher__________.________ 126 N.C,, 205 . __ ... _____________.. 787
Hallv. Hall______.______.______ 179 N.C., 571 154
Hall v.Jones___________________ 151 N.C,, 419 __. ... 434
Hall v. Rinehart . ___________.__ 192 N.C,, 706 ... 482
Hall, Seawell v.____._____________ 185 N.C.,, 80 _._ . ... 271
Hall, S. v - ... 142 N.C, 7100 ... 466
Hambright, S. v .. ______._. 111 N.C, 707 . .. 445
Hamilton v. Benton_ .. ___ _____ 180 N.C.,, 79 . . . 248
Hamilton v. Ieard.._.___________ 112 N.C, 58 ___  __ . . __ 323
Hamilton v. Lumber Co...____..__ 160 N.C., 48_ . ... 254
Hammond, S. v._.._____________ 188 N.C,, 602_____________ ... ___ __H28, 530
Hancock, Blacknall v.___________ 18 N.C, 369_____ ... 422
Hancock, Carroll v._____________ 48 N.C,, 471 .. 343
Hancock v. Southgate_ _________. 186 N.C., 278 ... 102
Hanes v. Utilities Co.__.________. 191 N.C., 3. . 34
Hanie v. Penland ________.______ 193 N.C.,, 800_ ... . ________________ 235
Hanna, Killan v._ ... ... _____ 193 N.C., 17 655, 656
Hannon v. Grizzard_ . ___________ 89 N.C, 115 .. __ 297
Hannon v. Power Co.._______.___ 173 N.C., 520 . 707
Harbert, S. vo.o__ ... .. 18 N.C, 760 ... . . 747
Harden, Parker v._______.____.___ 122 N.C,, 111 .. 201
Hardin v. Davis_._.____._____... 183 N.C, 46..___ . .. 27



xxxvi CASES CITED.

Hardin v. Ins. Co._...____.___.__ 189 N.C., 423 ... 687
Hardin, S. v._ ... __._.___. 183 N.C., 815. . .. 272, 279
Hardison v. Everett_.______.____ 192 N.C., 37 . ... 673
Hardy v. Abdallah_ . _____._____. 192 N.C., 45 . 350, 422
Hare v. Holloman_._.__.__.__.____ 94 N.C.,, 4. ______ . ... 634
Harkrader v. Lawrence_ ... __.__. 190 N.C.,, 441 __ .. ... 295
Harper v. Lenoir___.___.________ 152 N.C, 723 .. 646
Harper v. Supply Co....__...__._ 184 N.C., 204.______ .. __________.__.. 659
Harrell, 8. v ... 107 N.C, 944 ___ ... ___. 124
Harrington, Bank v..____._____.__ 193 N.C,, 825 . ___ . _._. 350
Harrington, Garris v._.._._._____ 167 N.C., 86..._ . .._.._. 234
Harrington v. Greenville_ ________ 159 N.C., 632__ ... ... 135
Harris v. Bennett__ .. ___________ 160 N.C,, 339_______ ... 638
Harris, Davis vo..____._____.__.__ W8 N.C.,, 24.___ . ... 787
Harris v. Distributing Co..._._._. 172 N.C.,, 4. _._.. 325
Harris, Lowe V..o ... _.____.._ W2 N.C, 472 . ... 25
Harris v. Murphy. ... ________ 119 N.C, 34 ___ ... 247
Harris v. Woodard_ . ___._____._. 130 N.C., 580 .. . ... 95
Harrison, Clement v._ - _._.__.___ 193 N.C,, 825 ____ .. _..___.. 350
Harrison, Inre_._. .. _._...__.__ 183 N.C,, 457 . ... 505
Harshaw, Green v._....oo....__. 187 N.C, 218 .. 95
Hart, 8. v oo . 186 N.C., 582 .. ... 31, 747
Hartman, Willilamson v.____._____ 92 N.C,, 286 ______ ... ... 635
Hartsfield, Duffy v._.....__.____ 180 N.C,, 151 ... 758
Hartsfield, 8. vo. ... 188 N.C., 357 - .. 318
Harvey v. R.R..___.._____._____ 183 N.C., 567 ... 762
Harwood, Lester v...____._.__.__ 173 N.C.,, 83 .. 407
Hawes v. Blackwell____._________ 107 N.C., 196 _ .. 127
Hawkins, Cuthrell v.___________. 98 N.C, 203 ___ ... 17
Hawley, S.v..__ ... _______._____ 186 N.C., 433 .. .. ... 338
Hayesv.R. R._._..._.__.____._ 141 N.C, 195 . _.__. 698
Hayes, Taylor v._____...___.._.. 172 N.C, 663_________ . ... ___ 731
Haywood, Power Co. v...____..__ 186 N.C., 313 .. ___ ... ... 450
Headman v. Comrs. of Brunswick.177 N.C., 261__ . ____ . __ ... __________ 400
Hearne v. Comrs. of Stanly___.___ 188 N.C.,, 45, .. 384
Heath, Bank v._ ... ... _____. 187 N.C,, 54__ . ... ... 328
Hedgepeth v. Coleman..________. 183 N.C,, 309 ... ... 154
Hellen, Whitehead v.._______.__. 76 N.C, 99 .. ... _._.__. 626
Helsabeck v. Doub____..________ 167 N.C., 205 _ ... 249
Hemphill v. Hemphill____________ 138 N.C., 504 .. ... 678
Henderson v. Wilmington_ _______ 191 N.C,, 269. . . ... 417
Henderson-Gilmer Co., DeLaney v.192 N.C., 647_ .. _______.____ _ ___ ... 748
Henderson-Snyder Co. v. Polk____.149 N.C., 104___________.____.__ e 301
Hendersonville, Yowmans v.__.___ 175 N.C., 574 . ... 456
Hendricks v. R. R._ ... ________ 98 N.C.,, 431..__ . ____._ 47
Hendrixv. R.R..________ _____. 162 N.C., 9.___ ... __. 491
Hendry, Finance Co. v..____.___._ 189 N.C, 549 ... _.._._. 21
Hennis v. Hennis______.._____.__ 180 N.C., 606_ .- . _ . . ___ 573
Henries, Rawls v._ _______._____. 172 N.C, 216 ... ____. 637



CASES CITED.

Herndon, Norris v...__._________ 113 N.C., 236 .- oo 366
Herndonv. R. R.. ... . ___.__ 161 N.C., 650 . - 317
Herring v. Dixon_._______.____.___ 122 N.C., 424 . e 416
Herring, Kitchen v._ . ___________ 42 N.C., 190 . - iaa- 565
Hickory v. R. R.________________ 137 N.C,, 189 _ o eeaeo-- 393
Hicksv.Beam_____._____.________ 112 N.C,, 642 __ ... 210
Hicks, Kerr v._ ... __.____ 154 N.C., 265 . . 70, 71
Hicks v. Mfg. Co.. - __.__.__. 138 N.C., 319, .. - 104
Hicks v. Wooten____.__._.______ 175 N.C., 597 e 48
Higdon v. Howell . . __.._________ 167 N.C., 454 _ . oo 96
Higdon, Phillipse v.__ .. _____.__ 44 N.C., 380 oot 384, 385
High Point, Snider v._.._______.__ 168 N.C., 608 .. e 135
Hightower, S. v._____.________._ 187 N.C., 800_ __ ... 278, 311, 332
Highway Commission, Carlyle v.._193 N.C.,, 36..____.. 165, 167, 184, 334, 335
Highway Commission, Johnson v._192 N.C., 561 ___ . . ... ... 184
Highway Commission, Newton v..192 N.C., 54..161, 164, 167,168, 171, 184, 305
Hill, Albritton v._..___ D 190 N.C., 429 . - 34
Hill, Alston v._ o oo 165 N.C., 255 o oeoooiii e 373
Hill v. Brown______ ... __..__.. 144 N.C., 117 _ e 25
Hill v. Mining Co._ - ._._.__._. 113 N.C,, 259 _ . e 393
Hill v. Shields_ . _____.__________ 81 N.C., 250, - ceea- 247
Hilliard, Christman v._______.____ 167 N.C., 4 oo 275, 452
Hilton, 8. v.__ ... 151 N.C., 687 . e an 272, 279
Hines, Bagwell v.____._________. 187 N.C., 690 . _ . oo e 45
Hinesv.R. R.._ ... 185 N.C., 72 e 688
Hines v. Rocky Mount.___.______ 162 N.C., 409 . . ee-- 135
Hines, White v._. .. __..________. 182 N.C., 275 e 280
Hinnant v. Power Co.. .. _______. 187 N.C., 288 . oo 403
Hinson, Inre__ - ... 156 N.C., 250 - .. oo 279
Hinton, Inre_ o ocoeeoooo - 180 N.C., 207 i 595
Hinton v. Leigh_ ... _____._____ 102 N.C., 28 o iiaan 422
Hinton, 8. v._ .. o 158 N.C., 625 _ .o iccccceeeeaae 338
Hippv.Farrell_____.___..______. 169 N.C., 551 e 673
Hodgin v.Bank___._.____.__.____ 124 N.C., 540 o 369
Hodgin, Kirkman v..._______.__. 151 N.C., 588 _ e 248
Hodgins, Mfg. Co. v.___.____.__. 192 N.C., 577 o e 809
Hoffman, Cummings v._ . ... _. 113 N.C,, 267 . - 280
Hogan, MeMillan v.oooo.__.._ 120 N.C., 314 oo 97
Hogev.Lee__ ... 184 N.C., 44._ . e 678
Hoke v.Glenn__ .. ____.._______ 167 N.C., 594 . - o oo 15
Holder, S. V.o oo oo 153 N.C., 606 _ _ oo 207
Holland, 8. v, ..o 193 N.C., 718 e 36
Holleman, Fleming v.____________ 190 N.C., 449 oo -- 178
Hollifield v. Tel. Co...o.._____._ 172 N.C,, 714 o aan 688
Hollingsworth v. Allen___________ 176 N.C., 629 .. ... 347, 348
Holloman, Hare v._______._.___. 94 N.C.,, 4. ... 634
Holloway v. Durham___________. 176 N.C., 550 - oo 350
Hollowell v. Borden. ... ________. 148 N.C., 255 o eiceccoce e 61
Hollowell v. Ins. Co._.__.________ 126 N.C., 398 _ . . 723



XXXV1il CASES CITED.

Holmes, Clark v.___________.__.__ 189 N.C., 703 .. ... IR 472
Holmes v. Holmes. ... __.________ 8 N.C., 205 __ . ... 423
Holmesv. R. R...___.__________ 94 N.C, 318 ... 41
Holt v.Holt. ... __________.__ 114 N.C., 240 ____ .. _...._.. 412, 709
Holt, 8. v. oo 90 N.C., 749 __ ... 319
Holton v. Mocksville_ . .__._______ 180 N.C,, 144__ ... 418
Holtonv.R. R._.___.__.____ _ . 188 N.C., 277 . ... 212, 661
Holtonv.R.R._____.__.______._ 18 N.C,, 277 . . __.._.. 619
Homes Co. v. Falls._____________ 184 N.C.,, 426 _____ . _________... 824
Hood v. Sudderth__._._________. 111 N.C,, 215 ... 27
Hopkins, S.v.__ . ... ___._ 130 N.C., 647 .. 380
Hormev.R.R.__ . __.________ 170 N.C,, 645 . _ ... .. ... 620
Horton v. Ins. Co.__ ... ________. 122 N.C., 498 _ _ _ ... 650
Horton, R.R.v._ ... _.______.. 176 N.C., W15 . ... __ 304
Hosiery Co. v. Express Co._._____ 184 N.C., 478 ... ._._. 233
Hospital v. Nicholson..___.____._ 189 N.C.,, 44 ... 87
Hough, S. v..___ .. _______._ .. 138 N.C.,, 663___ . _______ ... 37
House v. Abell._________________ 182 N.C, 619_ __ _ ... 815
Houser v. Bonsal_____.________._ 149 N.C.,, 5y _ . ... 334
Houston, Branch v.______________ 44 N.C., 85___ . ... .. 210
Howard, Bank v._______________. 18 N.C., 543, . .. 205
Howell, Higdonv.____._________. 167 N.C,, 454__ . ... 96
Howell v. Howell . _.____.___.__.. 151 N.C,, 575 . ... 774
Howell v. Pool_______.________.. 92 N.C.,, 450 . ____________. 223, 224, 245
Howell v. R.R.______.___.____._ 153 N.C,, 184 __ . ... 131
Howland v. Marshall___________. 127 N.C,, 427 ... 575
Hudsonv.R. R.___________..... 142 N.C,, 198 _ ... 108
Hudsonv. R.R..____.________.. 176 N.C.,, 488 . ___________ ... 457, 697
Hudsonv.R. R.___ ... ... _. 190 N.C,, 116____ .. .. ______ ... _.._ 108
Hudson v. Silk Co.._ .. ... ... 185 N.C, 342_ . ... 758
Hughes v. Lassiter_ - __._._.._._._ 193 N.C., 650 . ... 33
Hughes v. Luther_ ... __..__.._.. 189 N.C., 841 ... ... 213
Hughes v. Pritchard.___._.____.. 153 N.C,, 135, o o _.. 636
Huntv. Bure__________________. 189 N.C,, 482 __ ... 715
Hunt, McMichael v...__________. 83 N.C, 3844 . ____ ... 709
Hunt, Oill Co. v oo _____. 187 N.C,, 157 __ . ... 452
Hunterv.R.R.______________._. 152 N.C,, 682 . ... 570
Hurdle, Outlaw v.__._____._____. 46 N.C,, 150_ . . ... 405
Hutton v. Cook.____________._.__. 173 N.C., 496 _ __ . ____ ... 16
Hutton, Morganton v._______.___ 187 N.C., 736 . ... 548, 788
Hyman v. Jarnigan______________ 65 N.C., 96__ . _ ___ ... _.... 635

I

Icard, Hamilton v.__.___________ 112 N.C,, 889 . ... 323
Inge v.R. Reoooo . 192 N.C., 522 _______. 193, 447, 448, 671
Ingram v. Ingram____._.________ 49 N.C, 188 . ... 301
Inheritance Tax, Inre. __________ 168 N.C., 352_ .. __ .. ... 539
InreBowling...____.__..._____. 180 N.C., 507 . ... 595



CASES CITED. XXXiX

InreBurng Will_______________ 121 N.C., 336 ... 595, 602, 603
InreDavis.__._______.__.___.__ 190 N.C, 358 __ ... 539
InreBdens._______._.___.______. 182 N.C,, 398 _ _ .- 233
ImreEBlis_.____________________ 187 N.C.,, 840____ .. 297
InreHarrison_ .. - __.__.._____ 183 N.C., 457 _ ... 595
ImreHinson_..____ . _.._____.__ 156 N.C., 250_ ____ ___ . __._._. 279
InreHinton__.____..________._. 180 N.C,, 207 _ . . .. 595
In re Inheritance Tax._______.___. 168 N.C,, 352 . . e eo- 539
InreMann_________ .. __.___. 192 N.C., 248 ____ ... .. ... 595, 642
In re Morris Estate__._ ... _______ 138 N.C,, 259 _ .. 539
In re Peterson’s Will_____________ 136 N.C.,, 13._.__..____.. 599, 603, 604, 611
Inre Ross___ .. .. .i.______ 182 N.C., 477 - 233
InreSmiling_ . _____.___________ 193 N.C.,, 448 ____ . ... 210
In re Staub’s Will______. e 172 N.C,, 138 _ . o.-- 598
In re Will of Chisman___.___.____ 175 N.C., 420 _ _ . . ... 595
In re Will of Creecy - .. __.___. 190 N.C, 301 _____.__ __._ _____ 586, 598, 599
Iron Works, Moore v..__._______ 183 N.C,, 438 __ . e 619
Institute v. Mebane_ ____________ 165 N.C., 644 ____ . _ ... 248
Ins. Co,,Bank v.___.____________ 187 N.C., 97 _ .- 287, 496
Ins. Co., Bergeron v.._ . _._______ 1M1 N.C, 45 ... 650
Ins. Co., Black v._ .. ______.____. 148 N.C, 169 _______ . 686
Ins. Co, Bullard v.._._._.__.___. 189 N.C.,, 34 _ ... 683, 780
Ins. Co., Cogging v._ . _______. 144 N.C., 7_ . ... 780
Ins. Co.,, Cowell v.____._________ 126 N.C,, 684__________ ... 737
Ins. Co. v. Durham County.._.__. 190 N.C., 58 ... 440, 524
Ins. Co., Farrow v... . ___._____. 192 N.C,, 148 __ . __.._. 733
Ins. Co., Gardner v..__.________. 163 N.C., 367 __ __ o ... 650
Ins. Co., Grabbs v._____.____.__._ 125 N.C., 389 ______ . ... 650
Ins. Co.v. Grady. .. ____._ .. 185 N.C,, 348 _ .- 650
Ins. Co., Hardin v, ____.____.___ 189 N.C., 423 _ ... 687
Ins. Co., Hollowell V.. _._.__._ 126 N.C., 398 ... 723
Ins. Co., Horton v.__ ... ___..__. 122 N.C,, 498 _ . . 650
Ins. Co., Johnson v.. _.__.___.___ 172 N.C, 142 . 686, 780
Ins. Co.,, Long v oo oo .. 114 N.C., 465 _ .. 49
Ins. Co. v. Lumber Co._ ... ... _ .. 186 N.C., 269______________._.___._. 686, 780
Ins. Co., Moore v _._____. 193 N.C., 538 _ _ - 204
Ins. Co., Mortt v._ ... _______ 192 N.C.,, 8 . .. 780
Ins. Co.v. R. R .. .. 179 N.C,, 290_ . _ ____ o __-. 210
Ins. Co., Roper v._______________ 161 N.C,, 150 .. 496
Ins. Co., Rounsaville v.__________ 138 N.C., 191 ____ L. __. 779
Ins. Co., Smith v.__._.._________ 193 N.C., 446__ ____________________ 686, 780
Ins. Co., Stroud v._ - _ .. ________ 148 N.C,, 54 ... 354
Ins. Co., Wharton v._ ... ________ 178 N.C., 135_ .. .. .- 472
Ipock v. Gaskins___.___.________ 161 N.C., 674_ . __ . _..._. 270
Ireland, Clement v._____.__._____ 138 N.C.,, 136__ ... ... 736
Ireland, Foust v._._.__..____.__. 46 N.C.,, 184 ___ . ... 709
Isley v. Bridge Co..._____.._____ 143 N.C.,, B1_ ..l ... 762
Ivey v.Blythe ___ . .. _______ 193 N.C., 705 . ... 824
Ivey, Robinson v._____..__.____. 193 N.C., 805__.______.__.__ 11, 103, 104, 448



x] CASES CITED.

Jackson, Allen v.________________ 86
Jackson, Bailey v..________.__.____ 191
Jackson, S.v.______________.____ 183
Jackson-Campbell Co., Bailey v.__191
Jacobs, Glanton v._______________117
James, Gilbert v.________________ 86
James, Jordan v._.______________._ 10
James v. Masters_ .. ____..___.__. 7
Jamesv.R. R.__________________ 123
Jarnigan, Hyman v.____________._ 65
Jarrell, 8. v.______________..__._ 141
Jarrett v, Trunk Co._____.___..__._ 144
Jenkins v. Griffith_______________ 189
Jenkins v. Parker_ ______________ 192
Jenkins, S. v.________.______.__. 164
Jenkins v. Wilkinson._____._.____. 107
Jennette, S. v._________________. 190
Jernigan, Godwin v, _____________ 174
Jerome v. Setzer_ . ______________ 175
Johnson v. Board of Elections_ . __172
Johnson v. Comrs. of Wake._ . ___ 192
Johnson, Cottle v._______________ 179
Johnson v. Highway Commission 192
Johnson v. Ins. Co.___________.___ 172
Johnson v. Leavitt______________ 188
Johnson, Phosphate Co. v.._.____ 188
Johnsonv. R.R.___._________._. 163
Johnsonv. R.R.______._________ 191
Johnson v. Royster______________ 88
Johnson, S. v._____________.______ 75
Johnson, S. v _____._.____. 176
Johnson, S.v._._________._____. 188
Johnson, Taylor v._ . ____________ 171
Johnston, Walker v.______.______ 70
Jones v. Arrington_ _____________ 91
Jones v. Arrington______________ 94
Jones v. Ashford. _______________ 79
Jones, Bradley v.____________.__. 76
Jones v. Comrs. of Person._.___.__ 107
Jones v. Comrs. of Stokes.______. 143
Jones, Dunnv.__.______________ 192
Jones, Hall v.______________.___._ 151
Jones v. Jones_ . ________________ 80
Jones, Poston v._ .. _________.__. 37
Jonesv.R. R _____________. 176

=]

AALBALLALAAL L AL AL LA AAAAAL AL AL AL ALLL A AL L2,

Aasa
Q200000000000 0000000000

“

SESESReNo NIz ckoRoRoNo o RoRo Yo o Ro et

821 35
61 79
695 .. 46, 297
) 824
427 . 426
244 . 763
10 . 501
100 oo %09
200 . 304
06, . . 635
722 31
209 . 720
B33 . 818
188 581
527 621
707 - L 250
96 . 138
76 745
391 .. 330
162 205
1) S 336
426 . 764
561 . 184
142 .. 686, 780
682 . 546
419 . 307
431 187, 662
7 e 688
194 . 267
1740 o 36
722 466
1) S 621
84 48
576 343
125 oo 267, 268
541 .. 257, 268
1720 . 250
204 . 800
48 .. 139
B . 121
251 97
419 . 434
246 .. 397
350 . 116
60 . 448
517 97



CASES CITED.

xli

Jones v. Smith__________________ 149
Jordan v. James. _____________.. 10
Jordan v. Miller. _ ... ___.______. 179
Jordan v. Simmons___.____.______ 175
Jordan, Wilson v._______________ 124
Journegan, Roev._.__.__________ 175
Joyce, Matthews v.______________ 85
Joyner v. Fiber Co..__________.__ 178
Kearney, Willlams v._ . __________ 177
Keaton v. Godfrey.___ ___.______ 152
Keeling, Lewis v.____.___.______. 46
Keeterv. R.R._________________ 86
Kelly, Eaton v._ ______._________. 72
Kelly v. Lumber Co...__________ 157
Kenan, Bank v.__.__.__________. 76
Kepley v. Kirk_ _ .. __.._____ 191
Kerner v. Cottage Co._.________. 123
Kerr v. Hicks_ ... _.____.__._ 154
Key v. Board of Education_._____ 170
Kilgo, Gattis v.._.__.___________ 128
Killian v. Hanna. . .____.___.____ 193
Kilpatrick v. Kilpatrick_____.__._ 176
Kimball, Colt v._ ... ___._______ 190
Kincaid, Wood v.__.________.____ 144
Kingv. Bynum_________________ 137
King v. Cooper. ... ___._____ 128
King, R.R. v ... __.__ 125
Kingv.R.R._____ . _________ 176
King v. Winants_. . ___._____.____. 71
Kinney v. Laughenour._________. 89
Kinstonv. R. R._ ... _________ 183
" Kinston, Rouse v..._.______.____._ 188
Kirby, Finlayson v.__ . ____.__.__ 127
Kirk, Kepley V..o ... .. _.___ 191
Kirkland v. Mangum____._______ 50
Kirkland, 8. v.o ..o _._.___ 178
Kirkman v. Hodgin_ . ___________ 151
Kirkman v. Smith__._.____.__.___ 174
Kitchen v. Herring_ . __.__.__.___ 42
Kivett v. McKeithen. . ______.___ 90
Kline, S. v, -190
Klingman, S.v.___._________.___ 172
Knight, 8. v.o o ... 188
Knights of Pythias, Fuller v._____129
Knitting Mill, Moss v.__.._.__.__ 190
Koonce v. Pelletier_ .. ___________ 115

AAAL 24222

cononaon

=

22222 A ZZAAZAZ R A 222222224222 22242224227
oYY oRoReRoRoRoRoRoRoNoRoRoRoR NotoRo o oY N o o ol oto Yo R ol o R oY oR okt o ¥ ool

"

318 . 701, 702
100 o o 501
T8 e 758
537 o 739
683 . 419
261 652
288 . 635
634 . 403
B3l . 731
16 o 39
200 . 352
846 . 426
0. oL 236
175 o 140
340 . 373, 374
690 . 529
204 . 268
265 . 70, 71
123 774
402 . 154
1 A 655, 656
182 701, 702
169 346
393 L 440
491 . 652
847 L 564
ABA_ ... 48
301 . 143, 144
469 . 201
865 . 27
oo 733

S 549
222 304
690 - 529
818 e 385
810 - o 411
B88 - 248
603 - . 280
190 - e 565
106 e 317
177 e 747
047 . 340
630 . 529
318 el 200
644 . 409
P S 745



X1

CASES CITED.

LaBerge, Temple v.__ ... ... ___ 184
Lacy, Bank v.._.______ . ______. 151
Lacy v.Bank_______ .. . _______ 183
Lacy, Wiseman v._______________ 193
Lamb v. Boyles_. .. ______._.____ 192
Lancaster v. Stanfield_________.__ 191
Land Co. v. Floyd___ ... ___ 171
Land Co., Wentz v._ ... ____ _ _.193
Land Co., Woolen Mills v._______ 183
Lanev. Stanly_____.__._________ 65
Lanier v. Greenville. . . _________ 174
Larkins v, Bullard___.__.________ {8
Lash, Miller v.__._.___.___._____._ 85
Lassiter, Carraway v.__.__.__.___ 139
Lassiter v. Comrs. of Wake___._ __ 188
Lassiter, Hughes v.___.._________ 193
Lassiter, S, v.______._ ... . __ 191
Laughenour, Kinney v.______.___ 89
Laundry, Campbell v.___ .. __ 190
Lawrence, Clark v...____________ 59
Lawrence, Harkrader v.___._____. 190
Lawrence, Thomas v._. ... ____ 189
Lazarus, Gomez V... ___. . ______ 16
Lea v. Utilities Co.. .. .. ... __ _..-176
Lea v. Utilities Co.....__..___ ...178
Leach, Banking Co. v..__..______ 189
Leach, Ginsberg v.__ _._______ o1
Leach, Osbornv._._.._________ __ 135
Leary v. Drainage Comrs._.____ . 172
Leavitt, Johnson v....._.______ __ 188
Ledbetter v. English____.______ . 166
Ledford v. Emerson_________ ___ 138
Lee, Hoge v.o_ ... ___._____ ..-184
Leev.Pearce._. . . ... _____ 68
Lefler v. Rowland. .. __________ - 62
Lefler, Watts vo._ ... ________ 190
Leigh, Hinton v._._______.____ _.-102
Lenoir, Harper v.__ ... _____ o152
Lenoir, Little v.______________ _..151
Lentzv.Lentz._ ... .. _______ 193
Leonhardt, Wise v._..._.._._____ 128
Lester v. Harwood._____.____.___173
Lester, Tire Co. v._. ... __. _ 190
Lewey, Strider v.........________ 176
Lewis v. Keeling_ ... ____________ 46
Lewis, 8. v ... 107
Lewis, S. v ... ... 142
Light Co.,, Raulfv._______.______ 176

=

AALLA LA LD AL LA L L DL L LA LLL LA L LA L L L LD LA L2 L 2,
0NN OONN0N02a0NA0NANNANANAANNNNNaA0NANNNcANANAAaNn

5 103

B . 56
373 62
TSl 111
B42. . _ 803
340 .. 247, 486
548 . ... .. _ ...233
> _336, 793
BVl 722
153 _ 61
311 . .. 236
85 . 635
Bl . 249
45 . 635, 638
379. .. .. ... . 387
650 ... 33
210, . 397, 652
365 .. 27
649_. . __ _259, 260
83 ... ... .. 542
4. 295
521, .. 481
205. ... ... . 247
B11. . 720
509, . . 108
706 224
15 . 254
628 .. 152, 158
o 136
682 . 546
125 . 180
502 . 494
A4 .. 678
T . 627
43 .. 810
T2 . 672
28 .. 422
b S 646
N 135
TAZ. . 673
280 . 343
L S 407
AVl ... 315
448 .. 27, 28
200 ... 352
0BT . 466
626 . ... 509
691, ... 673, 763



CASES CITED. xliii

Lindsay v. Lumber Co.._________ 180 N.C., 118 _ L. 650
Lindsay v. Smith______ e 78 N.C., 328 .. 301
Litchfield v. Roper_._______.____ 192 N.C.,, 202_ .. e _____ 392
Little, Grav v.. ... ... _.__._ 127 NLC, 304 . 762
Little v. Lenoir_ _ . __.____ . ____ 151 NG 435 - 135
Little, 8. ve_ oo e 174 N.C., 800 ... __ . 468
Little, Tripp v._ oo ... ____ 186 N.C., 215 ... __ o 678
Litaker, Burris v._ ... _.__._____._ 181 N.C., 376___ ... __ I ... 233
Loan Asso. v. Davis__.___ . 192 N.C., 108______ el 332
Loan Asso., Pringle v._._________ 182 N.C.,, 316__ . _______ . 224
Long, Crain v.____.._._._ I 14 N.C, 87 ... B 501
Long, Davis v ... .______ 189 N.C., 129 ... ... __ __ .44, 452, 787
Longv.Ins. Co.. .o _____.____ 114 N.C., 465 ... ___ - 49
Long v. MeLean_ . __.______ .88 N.C., 3.l __._. 501
Long, S. v.o ... - 143 N.C., 671 .. 320, 338
Love, Crump v._.._._..__- I 193 N.C., 464 .. .. - 350
Love, Rhodes v.__.___._._. - 153 N.C.,, 460__ . __.___ I _.. 295
Love, Rhyne v._ ___._.____ I 98 N.C., 486 __ . . .. 731
Love v. Wall___ .. _.___ B 8 N.C., 313_____ ... - 247
Lovelace v. Pratt . ______. 18T N.C,686_ .- 62
Lovelace, 8. v..___.__. o118 N.C., 762_ . __ e s 468
Lovin, Cowles v._ .- ... .- .. 135 N.C., 488 .. __. 763
Lovingood, Blythe v._____. . 24 N.C, 20_...__ I I __. 301
Lowe v. Dorsett__ .- _.____ IR 1256 N.C,, 300 .. - 617
Towe v. Harris_ ... ... ___.. 112 N.C, 472 _________ - 23
Lowndes, Ward v.__._ L9 N.C, 367 . I 635
Lucasv. ROR.____..._._.. . 1656 N.C., 264__  _ . ... 497
Lucas, Turlington v._.___.____ _..186 N.C,, 283____________ __ .. . 701, 702
Lumber Co.,, Brownv._._.______ 167 N.C,, 9 ______ ... .- 154
Lumber Co. v. Buhmann________ 160 N.C,, 385 _ __ .. . .. . . ... 573
Lumber Co., Cathey v.__ .. ______ 151 N.C,, 595 .- 96
Lumber Co., Coxv._.___..__ o193 NG, 28 . 655, 817
Lumber Co., Embler v.__.______ 167 N.C,, 457__________ ... ... ... 252
Lumber Co., Fulcher v.___. e 191 N.C., 408 - .. 619
Lumber Co., Hamilton v._._____ 160 N.C., 48 ______ ... - _ ... 254
Lumber Co., Ins. Co. v._._ . ____ 186 N.C., 269 . . ... .. _. 686, 780
Lumber Co., Kelly v..__. .. e o BT NLC, YTE L e 140
Lumber Co., Lindsay v.......___ 18 N.C, 118 _________ ... .. ... 650
Lumber Co.,, Mfg. Co. v....__ . _ 177 N.C,, 404 __ . ... 573
Lumber Co., Nicholson v._._..__..156 N.C., 59.._______. e 679
Lumber Co., Noble v._______ WAL NLC, Te o 481
Lumber Co. v. Pemberton.________ 188 N.C., 532 .. 676
Lumber Co.v. R.R.__ ..o ___ . 1510 N.C., 2V7_ .- 291
Lumber Co., Rogers v._...__._ ... 154 N.C,, 108 ________ .. .. 787
Lumber Co., Simmons v.______._ 174 N.C., 2200 ... .. 10, 569
Lumber Co. v. Smith______ .. Y46 N.C, 199_ . ... 267
Lumber Co., Smith v._____ I 147 N.C., 62__ .- 200
Lumber Co., Stevens v.____ I 186 N.C., 749 _ . .. 821
Lumber Co., Stewart.______. o193 NLC, 138 .. 255
Lumber Co., Tyer v._ . ... ..___. 188 N.C,, 274 _ . ... 472



xliv CASES CITED.
Lumber Co., Waters v._________. 115 N.C,, 648 _ __ ... 41
Lumber Co., Young v ......._ 147 N.C,, 26 ... ... 9, 569
Lupton, Rawls v..___________.___ 193 N.C,, 428 .. ... 797
Luther, Hughesv._________.._____ 180 N.C,, 841 .. __ ... 213
Lyman, Edwards v._ ... ____.____ 122 N.C, 741 .. .. ... 97
Mc

McAden, Pace voo_ ... _._ 191 N.C,, 137 . 678
MeAfee, 8. v .. 189 N.C, 3200 ... ... 279
MecAllister v. McAllister_________ 34 N.C, 184__ ... 763
MeAllister, S, v._ . ___.___._.____ 187 N.C., 400_ . ___ ... 528
MecBrayer, S. v _..___._ 98 N.C.,, 619__ . ... 508
McBeev.R. R._______ S, WL N.C, 10 .. 376
McCall v. Galloway_ .- __.._._._ 162 N.C., 353 ... 764
MeCanless, S. v ..o ____.__.__. 193 N.C, 200 . ... 547
MecClelland, Cherokee v.__._____. 179 N.C,, 127 ... 565
MeceCormae, 8. v oo 116 N.C,1036. .. .. 468
McCoyv.R. R . 142 N.C,, 383. .. ... 377
McCracken v. McCracken....___. 88 N.C., 272, ... 317
McCrackenv. R. R.__. .. ..____. 168 N.C., 62_ .. . ... 139
McCullenv.R. R, ... _____. 146 N.C,, 568_ . _ .. .. 707
MecDaniel v. R R. . _._.....___. 190 N.C., 474 _ ... 715
MeDevitt v. MeDevitt-_ .. ______ 150 N.C, 644_ .. ... _.. 219, 220, 221
McEwan v. Brown. __._._._._..__. 176 N.C., 249 .. _________ ... _____. 595
MeGill, Carter v.. ... ... .. 168 N.C,, 507 . ... 276
MeclIlhenny v. Wilmington......_. 127 N.C,, 146 ... ... 135
Melntosh, 8. v ... . 24 N.C.,, 53 .. ... 236
MeKeithen, Kivett v._.___.______ 90 N.C, 106-.______._ . ... ... 317
McKesson, Walton v._...__._..__ 64 N.C, 154 ... 403
McKethan v. Comrs. of Cumber-

land ... 92 N.C,, 243 . 424
McKimmon v, Cault. _......__.. 170 N.C., B84 ... 350
MecKinley v. Scott. .. ____..____ 49 N.C, 197 .. 709
McKinney v. Matthews.___.__.___ 166 N.C., 576 . . ... 247
MeKinney, S. v ... __._._. 175 N.C., 784 __ ... 467
MecKinnie v. Wester._._________. 188 N.C., 814 ______ ... 347
MeLaurin, Norton v....._....__. 125 N.C, 185_ .. 789
McLean v. Breece.____ .. ..__._. 113 N.C,, 390 . ... .. 310
McLean v. Caldwell . ______.____. 178 N.C,, 424__ . ... 449
McLean, Long V... oo oo 8 N.C, B i 501
McLean v. Shaw__.___.___._.__. 125 N.C, 491 ________ ... 325
McLeary v. Norment_____..____. 8¢ N.C, 235 _.._..__._.. 595, 596, 602, 603
McLeod v. Bullard. . __._____.._. 8 N.C., 515, oo .. 626, 627
McLeod v. Comrs. of Carthage. . 148 N.C., 77 . _ i 139
McManus v. MecManus__________ 191 N.C.,, 740 .. ... 533
MecManus v. Tarleton. . ________. 126 N.C., 790. . . ... 787
McMichael v. Hunt__ ... _____._. 8 N.C, 344. . __ ... 709
McMillan, Allen v, _____..._____ 191 N.C,, 517 .. 713
McMillan v. Hogan_ .. ____.____. 120 N.C, 344 _ ... 97



CASES CITED. xlv

MeNair v. Finance Co.____._.___
MeNair v. Ragland_._______ .. _.__
MeNair v. Yarboro_ ... _._.__
McNeely, Thornton v..__.____.__
MecNeill v. Mfg. Co..o . ______
MeNineh v, Trust Co._.____-_.__
McPherson, Rush v.__._._____.__
McRaev.R. R.__.___________._.

Macy, Gulley v.____ ... ...
Maguirev. R. R.___.____________
Mahoney v. Tyler_____._.________
Mangum, Kirkland v.___________
Manly, S. v
Mann, Inre - .. .____
Manuel, Guy v.. .- ... _.
Manuel, S, Voo ... __.
Mfg. Co., Aiken v._.__ ... ..
Mfg. Co.v.Bell. ... ____________
Mfg. Co., Butler v ________
Mig. Co., Corporation Com-
MISSION V.o Lo oo oo iemieceaae
Mfg. Co., Culbreth v._._.________
Mfg. Co.,, Davis v .o __
Mfg. Co., Hicks v._ . ___.______
Mfg. Co. v. Hodgins___...__. .. _.
Mfg. Co. v. Lumber Co.. .. ._____
Mfg. Co., McNeill v.. . ____.___
Mfg. Co., Midgette v.___ ... ___
Mfg. Co., Riggs V.o o . _..-._.
Mig. Co., Rogers v._ . _____.______
Mifg. Co., Shaw v.__.._...__-._.__
Mfg. Co., Spruill v.__._._.___.__.
Mifg. Co. v. Summers._._._..____

Markley, Wilson v.___________.__
Marsh, Comrs. of Guilford v._____
Marsh, S. v ...
Marsha, Cromer V.. .. ..__.____.
Marshall, Howland v.____.________
Martin v. Buffaloe_ . . __.._____._
Martin, Davis v._ ... __..____
Martin, Mayo v._._____ . . ____
Martin, Rosenbacher v.__________
Martin, S, v.. oo .__
Martin, S. v oL
Mason v. White____.______.._._.

191 N.C.) 7100 oo 254
17 N.C., 42 . 501
186 N.C., 11l. .o .. 685
144 N.C., 622 .. 731
184 N.C., 421 ool 248
183 N.C., 83 oo 742
176 N.C., B62. o . 650
58 N.C., 894 _ ... 301
M
81 N.C., 356 oL 635, 638
154 N.C., 884_ ... 377
186 N.C., 40. o ... 575
50 N.C., 318 .. 385
95 N.C., 661_ ... 511
192 N.C., 248 ... 505, 642
89 N.C., 83, .. 280
20 N.C., 144 ... 509, 510
141 N.C., 339 .. .. 403
198 N.C., 367 oL 87
182 N.C., 547 - L 720
185 N.C., 17 oo, 38, 39, 305
189 N.C., 208 . oo . 642
114 N.C., 321 370, 807
138 N.C., 319 _ ... 104
192 N.C., 577 e 809
177 N.C., 404 . oo ... 513
184 N.C., 421 .. 248
150 N.C., 833 oo . 252
190 N.C.p 256« woooooo 103
157 N.C., 484 . ... 482
146 N.C., 285 . 638
180 N.C., 69 oo 351, 352
143 N.C., 102 . oo 315
188 N.C., 615 ... 94, 522
133 N.C., 616 . ... 53
89 N.C., 268 . 301
132 N.C,1000- - oo 500
122 N.C., 563 oo 353
127 N.C., 427 ... 575
128 N.C., 305 - e 673
146 N.C., 281 . 614
186 N.C.,  doooo . 209
170 N.C., 236 o oo 745
182 N.C., 846 . - . 200
191 N.C., 404 _ ... 356



xlvi CASES CITED.

Mason v. Williams._ __._______.__ 66 N.C,, 564 . . __ ... 366
Massengill v. Abell.______.______ 192 N.C, 240 ... ... __. 289
Massey v. Alston_________.______ 1793 N.C, 215. .. .. ._._. 314
Masters, James v.__._.___.___.__ TNC, 100l 709
Matthews v. Fry_._______._____. 141 N.C,, 582 ... ... 97, 564
Matthews v. Joyce_ . _..._____.__ 8 N.C.,, 258 ... 635
Matthews, McKinney v.__.____.. 166 N.C., 876 . ... .. _______ 247
Maultsby, S. v._ .. _.____ 130 N.C., 664__.__ . .. ... 396
Maxwell v. Blair___________.____ 95 N.C., 3Y7_ .. _._. 429
May, 8. Voo oo 15 N.C., 328 ... ... 763
May, S. Voo oo 132 N.C,10200 oo 380
Mayo v. Martin_ _______________ 186 N.C.,, 1. __ ... 209
Mayo v. Whitson_ .. _____.______ 47 N.C, 231 ... . 383, 385
Mead v. Young. ... ... . _____ 19 N.C, 521 .. ... 237
Meadows, Taylor v.____._____.__ 169 N.C,, 124 . . ... 233
Meadows, Taylor v.o ... ._____. 175 N.C., 373 . . ... 233
Meadows, Taylor v._.__________._ 182 N.C, 266 . . ... . .- 233
Meadows, Taylor v..__.________. 186 N.C., 353 . _ ... ... 233
Mebane, Cook v.___ ... ___.____. 191 N.C,, 1. ... 542
Mebane, Institute v..______._____ 1656 N.C,, 644____ __ ____ . __.__.___ 238
Mebane v. Mebane._________ ___ 39 N.C,, 18y ... 327, 328
Meekins v. R.R.____._.____ ... BI N.C, 1. ... 144
Melvin v. Melvin_____.______.__ 72 N.C, 884 ... 502, 513
Mendenhall v. Davis_ .. ___.___.. 72 N.C, 150 .. . _.__..__. 246, 248
Mercantile Co., Dillard v.________ 190 N.C,, 225 ... _._._.. 485
Mercer, Battle v.___._.___.___ __. 187 N.C., 437 ... 685
Mercer, Battle v._______.________ 18 N.C, 116 .. . . ... 579
Meroney, Cherokee County v.___._ 173 N.C,, 653 _ ... 246, 248
Merrick, 8. v. ... ___ 171 N.C., 788 ... 467, 468
Merritt, Furst v._______._______. 190 N.C,, 397 _ . ... .. 660
Merritt, Roberts v._____________. 189 N.C,, 194__ ... 685
Meyers, S. v. . ... 190 N.C,, 239 __ . ... 529
Mobley v. Griffin_ _.___..._____. 104 N.C, 112 __ . . ____. 233
Michaux v. Rubber Co._._______._ 190 N.C,, 617__ __ ... 254
Midgette v. Mfg. Co..____.___.__ 150 N.C., 333. ... _..._. 252
Miller, Bank v.. _____________.._ 190 N.C.,, 775 ... ____.. 579
Miller, Drum v,__.___.______..__ 135 N.C., 204 .. .. __..____. 482, 697
Miller, Jordan v.____ .___________ 179 N.C.,, 73 . ... 758
Miller v. Lash .. _____._________._ 8 N.C.,, Bl ... ... 249
Milling Co., Brooks v.__.________ 182 N.C,, 258 . . _.___. 204
Milling Co. v. Finley.._. __.___. 110 N.C., 4l L. 305
Milling Co., Woodard v...______. 142 N.C, 100_ .. ... 675
Mills, Morrow v._. ... ._.__.. 181 N.C,, 423 ... 646
Mills, 8. V.o oo 184 N.C., 694. .. ... 796
Millsaps v. Estes_ .. _._________. 137 N.C,, 536 . ... _... 543
Mining Co., Dorsey v...._._____._ 177 N.C,, 60_______ ... . ... 45
Mining Co., Hill v._.______._.____ 13 N.C, 259 . . .. .. .. ... ... 393
Minor, Thorp v ... _.____. 109 N.C, 152 ... .. _____... 751
Minton v. Early_ ______.________ 183 N.C, 199________ 504, 507, 514, 515, 516



CASES CITED.

Mirror Co., Tate v..__.__.___.___ 165
Mitchell, Grant v.___________._ __ 156
Mocksville, Holton v...___.______ 189
Moffitt v. Asheville. _____________ 103
Monds, Snipes v._____.___ I 190
Montague, S. v.__________ e 190
Moody v. State Prison__._._.___ _128
Moorev. Bank____ .. _____.____ 173
Moorev. Bell____________._ N 191
Moore v. Gidney.__ ... ______ B £
Moore v. Green.__ ... ___.____ ... 73
Moore v. Ins. Co._ .- . ____ _..-193
‘Moore v. Tron Works____________183
Moore v. Moore___ . ..___ . 11
Moore v. Moore_ . . - - _.. IS 11
Moore v. Mullen_._.____ S
Moore v. R. R..___._. I o173
Moore v. R. R, ... _____ .._.183
Moore v. R. R.. ... .. -.._._.185
Moore, S. v ... ... 29
Moore, S, v.. ... o_...104
Moore, S. v.___ ... 113
Moore, S. v ____166
Moore v. Trust Co._...__ ... ___.178
Morgan, Bailey v.___________ ..o 44
Morganton v. Hutton________ o187
Morris v. Herndon - . _ ... _. _..-113
Morris Estate, Inre. - __ ... _._.138
Morris, White v.___ .. . 2107
Morrow v. Mills__ .. ___._ oo.o_..181
Mortt v. Ins. Co._ .. - ... _. __.-192
Moser, Real Estate Co. v._.______ 175
Moses v. Peak ____ .. _ _____ ... 48
Moses, Power Co. v._.___________ 191
Moss v. Knitting Mill___________ 190
Moss, S. v o 47
Motor Co. v. Reaves___ . ___._____ 184
Mott v. R.R._______ e 131
Mottu v. Davis___._.___________ 151
Mount Olive, Swinson v.___._____ 147
Moye v. Cogdell_ - __.___________ 69
Mudge v. Varner_______._._.__.__ 146
Mull, S, v oo 193
Mullen, Moore v._ .- ___.._____. 77
Murdock v. Comrs. of Iredell.____ 138
Murphy, Boon v._ ... ____.____. 108
Murphy, Harris v._ - .. ... ____ 119
Murrell, Sawrey v.. ... _____. 3
Muse v. Assurance Co.___._._____ 108

ofcRcloRoRoRoRoRoRoRoRoRoRototoloRototo ol oR s o oY o R ol o R e ol Y ol oRo N ol cRoRoR R oRoR o o R NN R e}

(W)
—
w

[~}
(=2
<

[\
w0
e

)
&
1

(=]
0 =
W =

—
'S
-

w »
0 S
3 ®



xlviil CASES CITED.

N
Nash v. Royster- - - _...___._____ 189 N.C., 408_. ... . ... 452, 660
Nash v. Sutton. . ___._____.____ 117 N.C.,, 231 ___. 70
Nelson v. Nelson_._______...____ 176 N.C, 191_ .. ________ .. . ____.._. 315
Newell, Snider v..._________._____ 132 N.C,, 614 . ... 27
Newton v. Highway Commission._192 N.C., 54..161, 164, 167, 168, 171, 184, 305
Newton v. Newton.__._._.______ 182 N.C., B84 ... 405
Nichols v. Fibre Co.... ... ___._ 190 N.C,, Y. ... 103
Nicholson, Bruee v.____._.._____ 109 N.C.,, 202 ... ______ . ______.._... 581
Nicholson, Hospital v..____._.____ 18 N.C.,, 44 ... 87
Nicholson v. Lumber Co.._._.____ 156 N.C., 59 . ... 679
Nobles v. Davenport_ - ..._.._____ 185 N.C,, 162_ . __ . ... 809
Noble v. Lumber Co.______.._.__ 1Y N.C., 76 . ... 481
Nooe v. Vannoy....__...____.____ 39 N.C, 185 ... ... 535, 536
Norcum v. Savage. ... ... __.___. 140 N.C, 472 ... 280
Norfleet v, Staton_...___________ 73 N.C, 546 ___ ... 466
Normanv.R. R ___.____ 167 N.C., 533 . . ... 620
Norment, McLeary v.. .. ________ 84 N.C, 235_________.___ 595, 596, 602, 603
Norris v. Durfey________________ 168 N.C.,, 321 .. ... 539
Norris, 8. v .. 2N.C, 429 ... 396
Norse, Simmons v._ . ___._.______ 51 N.C., 7 ... 154, 156
Norton v. McLaurin____________. 125 N.C,, 185_ . ... 789
Norton v. Smith______...___.____ 179 N.C., 5853 _ . ... 565
Norwood, Peoples v._______.___._. 94 N.C,, 167 __.___ . _..____ 310
Norwood, Scarlett v.__ .. _.__.____ 115 N.C,, 284 . ... 27
Nunnery v. Carter-_ ... ________ 58 N.C., 370 _ . . .. 810

()
Oates, Rankinv._.______________ 183 N.C,, 537 ... 222
Observer, Billings v..__..___.___. 150 N.C., 540 .. ... ... _.__._. 762
Ogburn, Fields v.. .. ________.__ 178 N.C, 407__ ... 758
Oil Co.v.Hunt_ . __._._____._____ 187 N.C,, 157 ... 452
Olds v. Cedar Works_ ___.___.__. 173 N.C., 161 . _..._ 17
Olive, Re. R. v ... _..__ 142 N.C,, 257 __ .. ... 491
Osborn v. Leach_ .. ____________._ 135 N.C., 828___ . ... 152, 158
Outlaw v. Hurdle. .. ____________ 46 N.C.,, 150 ... 405
Overby, Ruffinv..____.____.____ 105 N.C.,, 78 ... 234
Overman v, Casualty Co.________ 193 N.C,, 86__ ... 111
Overton, Batchelor v.__._________ 158 N.C., 396 _ ... 472
Overton, 8. v.________.____._.__. 7T N.C, 485 . ... 279
Owens v, Phelps_ .. _____._______ 95 N.C,, 286 _ .. . . ... 277
Owensv.R.R._________________ 123 N.C.,, 183 . . .. 642

P
Pace v. McAden. .. ______._______ 191 N.C, 187 ... 678
Pacev.Pace______ .. _________ 73 N.C, 118 ... 328
Packing Co., Comrs. of New

Hanover v.________ prmmm e man 1835 N.C,, 62.____ .. ____.___.__. 56, 57, 58

Page, Purnell v._________________ 133 N.C,, 125 ... 268



CASES CITED.

Palmer, Southern Assembly v.____ 166 N.C.
Parish, S.v._ .. .. 79 N.
Parker, Chitty v..__.._______.__ 172 N.
Parker v. Express Co..___._______ 132 N.
Parker v.Harden. . ____________ 122
Parker, Jenkins v._______________ 192
Parkerv. R.R.. ... .. ___ 119
Parker, S. v . .__..__ 152
Parks v. Comrs. of Lenoir._.__.._ 186
Parks, Trust Co. v.o_____..___.__ 191
Paschal, Engine Co. v.__.._______ 151
Patterson v. Britt..___.____._____ 33

Patterson, Roancke Rapids v.____184
Patterson, Smith v.._____________159

Patton v. Sluder__ _.____________ 167
Paul v. Auection Co..___________. 181
Paul, Smith v.._ ... ___._______ 133
Payne, Strunks v.______.__.._____ 184
Peak, Moses V. _ ... __. 48
Peanut Co.,, White v..__________. 165
Pearce v. Elwell ..________.______ 116
Pearce, Lee v._ - ... __. 68
Pearson, Walton v._.____________ 85
Pelletier, Koonce v..._._._______ 115
Pemberton, Lumber Co. v._______ 188
Penland, Hanie v._.__.___..__._._ 193
Penny, Fort v._____.____.______. 122
Peoples v. Norwood .- __..__.__.___ 94
Pepper v. Broughton_ ___________ 80
Pepper v. Clegg ... ___.__ 132
Perkins, Bowen v.__._.___.______ 154
Perkins, 8. v._ ... __. 82
Perry v. Adams_________________ 98
Perryv.Perry_ . ... 175
Perryv.Perry.. ... ___. 179
Perry, Speed v._ ... _____________ 167
Perry, S. v oL 50
Person v. Doughton_____________ 186
Peterson’s Will, Inre.___________ 136
Phelps, Owens v._._______._.____ 95
Phifer, S. v, ... 65
Phillips, Cement Co. v.__.__..___ 182
Phillips, Rexford v._______.______ 159
Phillips, S. v, oo .. 185
Phillips v. Telegraph Co....._____ 130
Phillipse v. Higdon____._.________ 44
Phosphate Co. v. Johnson________ 188
Piano Co. v. Spruill. ____________ 150
Pickerell, Robertson v.__________. 77
Pickett, Cates v._ ... ___.___.___

iv—194

R 136
3 1) M 396
126 . 297
128 . 353
) S 201
188 581
877 - e e 646
790 692
490_ i ... 196
263 579
by S 403
383 . 236
185 e o 238, 574
188 . 705, 706
500 - . 95
) 154
86 . 641, 642
B8 688
520 L 565
132 675
595 .. 300
T8 o 627
34 . 385
232 745
532 676
800 o 235
230 . 210
167 310
251 . 595
312 . 341
449 . 737
882 279
167 635
S G 535
445 .. 736
1220 .. 747
. 37
T2 508, 510
18 599, 603, 604, 611
286 . 277
321 . 501
437 . 305
213 . 96, 97
614 . 279
513 762
380 384, 385
419 . 307
168 422
302 347
P S 635



1 CASES CITED.

Pierce, S. v.o oL _. 192
Pierce, Watford v.___.________._. 188
Pigfordv. R. R._._ .. ___._______. 160
Pitchford, Dick v.______________. 21
Pitt, Fountain v.________________ 171
Plaster Co. v. Plaster Co.._._.___. 156
Plott v. Comrs. of Haywood__. ... 187
Plyler v. Elliott_______._____.____ 191
Plymouth, Carstarphen v..______. 186
Polk, Henderson-Snyder Co. v._ . .149
Pollard, S. v.. ... __ 168
Polson v, Strickland. .____.______ 193
Pool, Howell v._ _ . ____ ... .___. 92
Pool, Proctor v.._ ... _____.___ 15
Poovey v. Sugar Co.__.__._______ 191
Pope v. Pope_ ___________.___... 176
Pope, Ricks V.. .. ... ... 129
Porter, Trust Co. v.. .. _______.. 191
Poston v. Jones_ .. ... .. ____. 37
Powell, Bane v._._____________._ 192
Powell, Brassfield v._.__..__.____ 117
Powell v. Strickland_._________._ 163
Powell v. Watkins___._________._ 172
Power Co., Brownv.______._____ 140
Power Co., Burgess v.__.___.___.. 193
Power Co. v. Casualty Co..____.. 193
Power Co. v. Elizabeth City.__... 188
Power Co., Ellisv._ ___________.._ 193
Power Co., Godfrey v.___.___._._ 190
Power Co., Graham v.___________ 189
Power Co., Hannon v.___________ 173
Power Co. v. Haywood ... __ .. _._ 186
Power Co., Hinnant v.__________. 187
Power Co. v. Moses.___._.___._. 191
Power Co., Shelby v.. - ... .____. 155
Power Co. v. Taylor._________.__ 188
Power Co. v. Taylor___._________ 191
Power Co., Thompson v...._._... 154
Powers v. Davenport___________. 101
Pratt, Lovelace v.. ... .. __. 187
Pratt, Rakestraw v.____________._ 160
Price v. Price_________________._ 188
Price v. Slagle. _________________ 189
Price v. Trustees_. ... _.___.__. 172
Pridgen v. Pridgen_ _____________ 190
Pringle v. Loan Asso.._._._._____ 182
Pritchard, Avery voo___ ... ._._._ 93
Pritchard v. Dailey.___ ... __.__.__. 168
Pritchard, Hughes v._ . _..._._._. 153

cfciclofefoRoRoRoRe e ekelofoR oo oo RoloRo ok RoRoRoRoR o oRoNoRoRo R ol o Yo Yoo R o R ot o R o N oo R W OR N

766. . ... 528, 530, 582
430, . ... 95
1S J 688
480, . .. 328
118 .. 138
455 ... 737
127 .. 774
54 .. 111
0. .. 3
104, ... 301
116, .. 123, 124
200 ... 350
450 . ... 223, 224, 225
370 .. 565
V22 ... 356
283 ... 233
52 ... 329
672 ... 111, 434
350 . .. 116
387 . 311, 312, 487
1400 ... 422
394, ... 764
244 ... 594
333 .. 762
223 .l . 11
618 . .. . 350
278 .- 457
387 .. 260, 457
24 ... 696
381 ... 260
520 ... 707
313 . ... 450
288 ... 403
T44_ .. 390, 393
196 . . 506
K 15 232
329 ... 232
I J 423
286 . ... 502
686, . ... 62
436 . .. 595
640_ ... 533
57 . 97
84 ... 135, 136
102. .. 373
316 . .. 224
206 . ... 739
330 ol 346
135 ... 636



CASES CITED. Ii
Pritchett, S. Voo 106 N.C., 667 467
Proctor v. Pool .. _ ... ______ 15 N.C., 370 . .. 565
Proctor, Smith v._ . _______.____ 139 N.C., 314 . 95
Public Corp., Wood v.. . _._ .. .. 174 N.C.,, 697 _____ . ... 34
Pullen v. Comrs. of Wake.._____. 66 N.C., 363__________ ... __.____.__ 539
Pulliam, S. v.___ ... ____._. 184 N.C., 681 . ... 319
Purnell v. Page_ . ________._____ 133 N.C., 125 . .. 268

Q
Qualls, Garner v.________________ 49 N.C, 223 ... 301
Quarries Co., Smith v.______.____ 164 N.C., 338 __ .. .. 655
R

Ragan v. Doughton_ . __._______. 192 N.C,, 500 - .. ... .. ... 268
Ragland, MeNair v.o__.._______. 17 N.C, 42 ________ ... 501
R.R,Adams v.__ ... . . . 110 N.C., 325 ... 646
R R, Allen v 102 N.C., 381 . 393
R. R., Allen-Fleming Co. v... ____ 145 N.C., 37_ .. ... 707
R. R, Ammons v._____.___.__.__ 140 N.C, 196________ . ____________ 41, 195
R.R,Bagwell v.e__ ... ____ 167 N.C, 61 ... 34
R.R., Barrett v.____._.._______. 192 N.C,, 728___ ... ____ R 688
R.R., Beleh v.. ... e 176 N.C., 22 143
R.R., Benton v.___._.._._.______ 122 N.C1007 oo . 762
R.R,Bivensv._______________ 176 N.C, 44 . 497
R.R,Bluev.___________ . __ 17 N.C, 644 _ . 291, 293
R. R, Boney v._.__...__. - 145 N.C,, 248 ... 762
R.R., Boney v .oo..._..__. 155 N.C., 95 291
R.R,Brownv...__._____..____. 154 N.C, 300_ . ___ .. . 731
R.R,Bryanv.___ . ... ___ 128 N.C., 387 _ ... 638
R.R,Bumnsv..._______________ 1256 N.C., 804 _ .. .. 762
R. R. v. Cherokee County_.______ 177 N.C,, 86__ . . 417, 509
R.R., Cherry voo oo ... 174 N.C,, 263_ . . 688
R.R, Coleman v._______________ 153 N.C, 8322 . . ... ... 212, 662
R. R. v. Comrs. of Alamance_.___ 82 N.C, 259 _ ... 267
R. R.v. Comrs. of Bladen_______ 178 N.C., 449_______________________._ 417
R. R. v. Comrs. of Carteret__.___ 188 N.C., 265__ _ . __. 268
R. R., Construction Co. v..__.___ 184 N.C., Y79_ . _ . _. 619
R. R., CoOPer Ve oo 140 N.C., 200 .. .. 661
R. R., Cooper v.. . ..__...____. 163 N.C., 180 ... 763
R. R., Cotton Oil Co. v..________ 183 N.C.,, 95._____. e meio_o 715
R R, Coxv. oo .. 123 N.C.,, 604_._____ e 108
R R,Davisv. o .ocooooao_. 175 N.C., 648 .. 146
R.R,Davis Voo oo 187 N.C., 147_______ el 620
R.R., Decker v.___ ... ...._.__. 167 N.C.,, 26 ... 762
R. R., Dickerson v. ... __...____.. 190 N.C,, 292 _____ . ____.._.____. 377
R.R.,, Elmore v._ .. .._.._....__. 189 N.C., 858 _ ... 158
R R,Fannv.__.________ ... 155 N.C., 136 .. .. 472
R. R., Farming Co. v...___._.___. 189 N.C.,, 63 ... 791
R.R.v.Fisher. . __._.___ ____.. 109 N.C,, 1. ... 236

v—194



fa—
—
-

CASES CITED.

R e e e e R

R, Flemingv.______________._ 128 N,
R.v.Forbes . ______.._____ 188 N.
R., Forrester v.. - . _____..._._ 147 N.
R,Gay v .. 148 N.
R, Griffithv._ ... _._________. 162 N.
R, Gulledge vee e 148 N.
R.,Harvey v.._________... 153 N.
R.,Hayes Vi oo 141 N.
R., Hendricks v..__.______.__ 98 N.
R., Hendrix v.o - ... _____ 162 N.
R, Herndon ve__.__.______._. 161 N.
R., Hickory v.o oo __.._.._.._ 137 N.
R,Hines v.. oo .._._.._. 185 N.
R.,, Holmes v..__._____.___.__ 94 N.
R., Holtonv.__.__________.__ 188 N.
R,Hornev....____._.__._.. 170 N.
R.v.Horton_______.._.____._ 176 N.
R, Howell v.. . ________.___.__ 153 N.
R, Hudson v..._...._..______ 142 N.
R,Hudsonv._...__._____.._. 176 N.
R, Hudson v._______.._._..._. 190 N.
R.,Hunterv.. ... _.___.____. 152 N.
R,Ingev.e . ____... 192 N.
R,Ins. Co. v .o . . 179 N.
R,damesv.._.____________.. 123 N.
R., Johnson v.. ... ... .. ._. 163 N.
R, Johnson v.___.____._____. 191 N.
R, Jonesv. . ___._____ 176 N.
R., Keeterv.__.._.. ... 86 N.
R.v.King.- ... .. _____ 125 N.
R,Kingv. ... 176 N.
R., Kinston v.__ - ________._.. 183 N.
R, Lucas v .o ... 165 N.
R., Lumber Co. v._.__________ 151 N.
R.,, McBee v o ... _____... 171 N.
R., McCoy v.oo oo 142 N.
R., McCracken v.____________ 168 N.

. R, McCullen v..._._____.____ 146 N.
R., McDaniel v..__..________. 190 N.
R, McRae v, oo 58 N.
R., Maguire v._ .. oo 154 N.
R., Meekins v.. ... ... 131 N.
R., Moore Ve oeoeoooi o 173 N.
R., Moore V. _ocoooeoean 183 N.
R., MoOre Veoooocooomaaaao- 185 N.
R, Mott v.._ .. 131 N.
R, Normanv. ... _.__.___ 167 N.
R.ov.Olive. ... ____. 142 N.
R,Owensv. ..o .- 123 N.

N.

0ORRARaN000A00N0NNN0N0000ANNN0N0AN0N0RAARNRNANARARANN

B0 o e e 143
1153 DO 385, 784
553 e 497
336 . 9

84 . 491, 492
T 144
567 - o 762
185 698
431 . 47

O 491
850 . 317
180 . 393

72 688
318 . 41
277 . 212, 619, 661
645 - . 620
118 o e 304
184 . 131
198, - 108
488 .. 457, 607
108 e 108
682, . 570
522 ... 103, 447, 448, 671
290 - e 210
299 . . 304
431 . 187, 662

¢ T 688
260 - e 448
346 e 426
454 .. 48
300 143, 144

4o oo 733
264 497
217 - oL 291
5} 376
388 . 377

62 . 139
BB8 - - L 707
AT4 e 715
894 . . 301
384 . 377

) D 144
3 376, 377
Q18 498
189 - 108
234 L 255
538 . 620
257 - e 491
183 o 642
1 S 646



CASES CITED.

Hii

R. R., Pigford v._.._____._ .. __. 160
RRv.RR. _ .. 104
RRv.RR . . 148
R. R., Ramsbottom v._____.__.__. 138
R.R,Rayv. - 141
R.R.v.Reid .. ... ..__.__ 187
R.R,Ridley voeeeoooooo 118
R.R,Sheltonv.__.__._ ... 193
R R,Smithv._ .. ... 145
R. R., Southwell . .. _____.____.._ 189
R R,S. Vo oL 149
R.R., Tighe v - oo _._.____._- 176
RR,Trullv. . ... ... 151
R R, Wardv.__ ... ... 167
R R, Watts v.o._ ... ... 167
R.R,Wearn v._.______.___-._.. 191
R.R,West v .. ... 140
R. R, Willlams v.______._. ______. 121
R.R., Wright v.________._______ 155
Ramsbottom v. R. R.____________ 138
Rakestraw v. Pratt______________ 160
Rand, Whitt v._ ... .___.___. 187
Randall, S, v...__ ... - 170
Rankin v. Oates_ - . _____.__._._. 183
Raulf v. Light Co.___ ... 176
Rawls v. Henries__ ... _.________ 172
Rawls v. Lupton_______.____.__. 193
Ray, Black v.._ ... 18
Ray, Kirk veo oo - 32
Rayv.R. R - 141
Ray, S. v 97
Reagan, S.v._ .. .. ... 185
Realty Co.,, Elam v.________._.__ 182
Realty Co., White v.____________182
Real Estate Co. v. Fowler__._____ 191
Real Estate Co. v. Moser. . ______175
Reaves, Motor Co. v.________._.. 184
Receivers, Everitt v.____________. 121
Record, S. v .. 151
Redmond v. Comrs. of Tarboro___106
Rees, Reid v.._ . _________.____ 155
Reich v.Cone_ . .. __.__________ 180
Reid, R.R.v.__ .- 187
Reidv.Rees.. ... 155
Respess v. Spinning Co._.._____.. 191
Revis, S. v . 193
Rexford v. Phillips_ .. ______.__._ 159
‘Reynolds v. Cotton Mills. ... ___. 177
Rhodes, Douglas v...__. ... __ 188

Rhodes v. Love___._______......153

L T e P P P L e Rt

Co) 03 688
Coy 658 oL 317
Cop B9 e . 393
Co 38 33, 697
Cop 84 107
C.y 8320 L 384, 417, 783
Coy 996 . 646
C., 670 ... 482, 483
Cop 98 670
Coy 417 475
C., 508 .. 338
C. 239 .. 491
C., 545 ... 143, 662
C., M8 .. 108
C. 845 107
Coy 575 . 491
C., 620 . 701, 702
Co B120 698
Coy 825 e 620
C., 38 33, 697
C., 436 .. 595
C.y 805 . 33, 469
Coy 5T oo 467
Coy 517 o 222
C., 691 . 673, 763
Coy 216 oo 637
C., 428 . 797
C., 834 ... 709
Cop T2 248
Co 84 . 107
Coy B10. - oo 322
Coy T10. - o 468
Cuy 599 o 779
Co) 536 33
Coy 816 . 390
Coy 255 oo 719
Coy 260 . 713
Coy 519 o 204
C., 605 . 467
Coy 122 . 119
Coy 230 . 231
Coy 267 o 751
C., 3200 . 384, 417, 783
C.) 230, 231
Coy 809 oo 21
Co 102 . 507, 509
Co 213 96, 97
Co 412 . 238, 207, 472
Coy 580 oo oo 95
C., 469 .. 295



liv CASES CITED.

Rhynev. Love_________._____._. 98 N.C., 486 .. ... 731
Ricks v. Pope_ ..o _.___._ 120 N.C., 52 __ ... 328
Riddick, Gilliam v._____________. 26 N.C., 368 _______ ... 466
Ridley v. R. R ... _. 118 N.C., 996. - o ... 646
Riggs v. Mfg. Co....___._._____. 190 N.C., 256 . . ... 103
Riggsbee, Durham v.___._.______ 141 N.C, 128 ... 393
Rinehart, Hall v._.______.._._ _. 192 N.C,, 706 __ _ . .. 482
Ritter v. Barrett._____._._. S 20 N.C,, 266 . ... 270, 565
Rives v. Guthrie. _____________._ 46 N.C,, 84 _ ... 4
Roane v. Robinson.___._..__.____ 189 N.C,, 628 _ . 412
Roanoke Rapids v. Patterson____. 184 N.C,, 135 ... ... 238, 574
Roberson v. Stokes. ... ________ 181 N.C.,, 59 ... 36
Roberts, Bareroft v.. ... _._._. 92 N.C, 249 .. ... 426
Roberts v. Cannon. .._____ s 20 N.C., 398 _ _ _ ... 206
Roberts, Fulton v .. _____. 113 N.C, 421 .. 575
Roberts v. Merritt. . ... ______ 180 N.C., 194 ... 685
Roberts v. Roberts_.____._______ 185 N.C., 566 _ __ .o 26
Roberts, S. Voo oo 18 N.C.,, 93, . 501
Robertson v. Pickerell .. _________ 77T N.C., 802, 347
Rohertson v. Spain. ... _.____ 173 N.C.,, 23 .. 249
Robertson, Upchurch v._..._____. 127 N.C., 127 ... 158
Robinson v. B.of L.F. & E._____ 170 N.C., 545 _ .. ... 650
Robinson, Davis v.__._ ... _. 189 N.C., 589 . ... 317, 824
Robinson v, Ivey_ . . ... ____ 193 N.C., 805.__._....____. 11, 103, 104, 448
Robinson, Roane v._. ... __ 189 N.C.,, 628 .. ... 412
Robinson, Scarborough v.________ 81 N.C, 409 ________ . 52, 53
Robinson, 8. v._ oo . 188 N.C., 784 .. . e . 123
Rochamora, Bank v.____._ .. I 193 N.C., 1. ... 714
Rocky Mount, Hines v....._____. 162 N.C., 409, _ . .. 135
Rodman v. Washington_ ... ______ 122 N.C., 39._ .. 61
Roe v. Journegan.- - .- ... __.... 175 N.C,, 261 . __ ... 652
Rogers v. Lumber Co.__..._____. 1564 N.C.,, 108 ... .. .. 787
Rogers v, Mfg, Co._o.o.---___ .. 157 N.C., 484 ... 482
Rogers, S. V.o 162 N.C., 656 ___ . _ ... 319
Rook, Floyd veoooooooo oo 128 N.C,, 10, ... ... 218
Roper v. Ins. Co.. .. .....____. 161 N.C,, 151 ... ... 496
Roper, Litchfield v.___.__.. . _____ 192 N.C,, 202 ... .. ... 392
Roseman, Shell v.___._____ e 1656 N.C.,, 90 .. ... ... 275, 660
Rosenbacher v. Martin_ _________ 170 N.C., 236 . _ ... 745
Ross, Inre o oooooomo .- 182 N.C., 477 ... 233
Rounsaville v. Ins. Co.. .. __.___ 138 N.C,, 191 __________ ... 779
Rouse v. Kinston_ _ . ____..__.___ 188 N.C., 1. ... 542
Rowland, Lefler v._ .- _._.__.____. 62 N.C, 143 ... 810
Royster, Johnson v.._________ ... 88 N.C, 194 ___ . .. 267
Royster, Nash v._____ ... ... 189 N.C,, 408 .____ ... 452, 660
Rubber Co., Michaux v._____.__. 190 N.C., 617 ___ ____ ... 254
Ruffin, Brown v._ ... _______._____ 189 N.C., 262 __ ______ .. _______. 277
Ruffin v. Overby ... _____._. 106 N.C., 78 ... 234
Rumbough v. Sackett_ ..___.____. 141 N.C., 495 ... 233
Rush v. McPherson_ - - __._.____. 176 N.C.,, 562 _ _ .. _. 650



CASES CITED.

Iv

Sackett, Rumbough v.. . __.______ 141
Salt Co., Sumrell v._____________ 148
Sams v. Cochran________.________ 188
Sanders v. Barp__.___.__________ 118
Satterwhite v. Burwell___________ 51
Savage, Noreum v._..___________ 140
Sawrey v. Murrell.______.________ 3
Scales v. Winston-Salem.________ 189
Searborough v. Robinson_________ 81
Scarlett v. Norwood .. .__________ 115
Scates, S. vo.______________.___ 50
Schofields Co., Brown v._________ 174
Schonwald, Sutton v.____________ 86
School Committee, Bank v._______ 118
Schull, Jones v._________________ 153
Scott, McKinley v._ ... ____.__ 49
Seruggs, S. v 115
Seagrove v. Winston__._____.______ 167
Seawell v.Hall_______.___________ 185
Setzer, Jerome v..____________.__. 175
Sharp v. Farmer__ . _____________ 20
Shattuck v. Cauley_..__.________ 119
Shaw, McLean v.._ _____________ 125
Shaw v. Mfg. Co.. ... ____._____ 146
Shelby v. Power Co._.__.________ 155
Shell v. Aiken _____.____________ 155
Shell v. Roseman__._.__.________ 155
Shelton'v. R. R.._______________ 193
Shepherd, S.v.._.__ . ___________ 187
Sheppard, Forbes v.___________._ 98
Sherrill, Enloe v..______.________ 28
Sherrill v. Tel. Co.__.___ I 109
Sherrod v. Dixon____.___________ 120
Shields, Hill v._______.__. I 81
Shields v. Whitaker_____________ 82
Shingle Co., Gilbert v.___________ 167
Shipp v. Stage Lines_____ o.-..192
Shoe Store Co. v. Wiseman_______ 174
Shuford, Taylor v.__._ .. - 11
Sigmon, 8. v.._____________. _.--190
Sitk Co., Hudson v.___._________ 185
Simmons v. Allison__. ___ I 118
Simmons, Grifin v._.____________ 50
Simmons, Jordan v..._ .. ________ 175
Simmons v. Lumber Co.._ . ____. 174
Simmons v. Morse..______.____.__. 51
Simpson, S. v.__ ... _______. 10
Simpson, S, V... ____ 12

n

LUALL AL L LD ALA LA LD LL DAL AL L AL AL AL ALL LA LA LA LD AL L7,
ioleolofotolotofciolol ot ool ol o ot ot o Rt ook oot o ol Yol oo R o oN ot oY ook R oR R R Yol R R

495 . 233
852 . 695
V&1 SO 254
P T 564
02 - 425
472 . 279
807 396
469 .. 136
400 .. 52, 53
284 . 27
420 . 445
Ao 130
108 . 637, 638
383 .. 434
BT 97
107 o 709
805 . 319
206 . 356
80 . 271
39 330
255 301
2. . 366
A9 . 325
235 668
196 506
PO I 403
90 . 275, 660
670 .. 482, 483
609 o 279
1SS S 248
IO I 505
2 196
60 215
250 ... . 247
516 762
986 . 305
475, . e 698
TI6o 249
M6 18
684 .. ____530, 582
3420 .. 758
TOL . 70
b . 501
BT o 739
220 ... 10, 569
T e 154, 156
620 .. 501
BOA_ 43



Ivi CASES CITED.

Singleton v. Cherry___.___..____.. 168 N.C.,, 402 _ . _ ... __.. 315
Sitterson v. Sitterson. . __________ 191 N.C,, 319 ... 642
Sitterson v. Speller_ .. ___________ 190 N.C, 192 . ... .. ___. 403
Slagle, Price v..______________.__ 189 N.C, 787 ... 97
Sluder, Patton v._._____________. 167 N.C,, 500 .. _ .. ... 95
Smathers v. Comrs. of Madison.__125 N.C., 488_____________.. [ 417
Smiling, Inre. ... ... ____ 193 N.C., 448 . ... 210
Smith, Bank v._.__..__ e 186 N.C., 635. ... ____._______ - 422
Smith, Blake v........_.___.____ 163 N.C., 274 __ .. ____ ... 411
Smith v. Coach Lines_.__________ 191 N.C,, 889 ... ... __. 275
Smith v. Frazier_ . ____________._ 119, N.C,, 157 ... 224
Smith v. Greenlee_ . ____ R SI3N.CL 126 300, 301
Smith v. Ins. Co.. ... __.___. 193 N.C., 446 . _____ . _____ .. __ 686, 780
Smith, Jones v._ . ..__...___.___. 149 N.C, 318 . o 701, 702
Smith, Kirkman v.___._._______. 174 N.C,, 603_ .. ____ . ... 289
Smith, Lindsay v.. .- _-._______ T8 N.C, 328 . _.._._- 301
Smith, Lumber Co. v._ .. ____.___ 146 N.C., 199 __ ... 267
Smith v. Lumgber Co..__.._.____. 147 N.C,, 62, ... 200
Smith, Norton v...___._.._..___. 179 N.C,, 853 .. ... 565
Smith v. Patterson______________ 159 N.C., 139, . ... 705, 706
Smith v. Paul______________.____ 133 N.C., 66._____ .. . _____.___ ... 641, 642
Smith v. Proctor- ... _..___.__. 139 N.C,, 314_ . ... 95
Smith v. Quarries Co.__....______ 164 N.C,, 338 . __ ... 655
Smithv. R.R._____ ... 145 N.C., 98, . ... 670
Smith, Smitherman v._ ... ______ 20N.C,, 8. ... ... .. 247
Smith, S Voo oo 164 N.C., 475 . 380
Smith v, Tel. Co.o - - _oo____.__. 167 N.C., 248 ... 193
Smitherman v. Smith____.________ 20 N.C., 86.__ ... 247
Snider v. High Point_ .. .________ 168 N.C.,, 608___. . ___ ... 135
Snider v. Newell . ____________.__. 132 N.C, 614 _____ ... 27
Snipes v. Monds.- .- ___.__._____. 190 N.C, 190 ... ... 547
Snowden v. Banks._..._______.. B3I NG, 373 ... 535
Snugg, Comrs. of Stanly v._._____ 121 N.C, 394 .. 52, 53
Southern Assembly v. Palmer____. 166 N.C., 75 ... 136
Southgate, Hancock v..__________ 186 N.C., 278 __ ... 102
Southwellv. R.R... ... _____. 180 N.C., 417__ ... 475
Spain, Robertson v.__._._______ I3 NG, 23 .. 249
Sparkman v, Comrs. of Gates_.._. 187 N.C., 241 . ... 774
Sparks, Drainage Comrs. v.___._. 179 N.C., 881 ... 733
Sparrow, Strauss v..._.__________ 148 N.C., 309_ _ __ ... 559
Speaks, 8. v._ . ______ 95 N.C., 689 ___ . ... 466
Speasv. Bank__.__.____.._.____ 188 N.C., 524 . ... 233, 234
Speed v. Perry__ .. ________.___. 167 N.C., 122 . _..... 747
Speller, Sitteron v.__.___..._____ 190 N.C,, 192 . ______ . .._. 403
Spencer, Trust Co. v.___________. 198 N.C, 745 ... 369, 370
Spinning Co., Finger v.__________ 190 N.C., 74 . ._._. 542
Spinning Co., Respess v._..______ 191 N.C,, 809_ . __ . . __.__ 21
Spivey, Bryan v.___._____.______ 09 N.C, 57 ... 234
Sprague v. Comrs. of Wake_ _____ 1656 N.C,, 603_ ... 61
Springle, Colt v.___ ... __._____. 190 N.C,, 229_ . _____ ... ... 346



CASES CITED.

Springs, S.v.___________________ 184
Sprinkle v. Wellborn_______._____ 140
Spruill v. Bank_ __.._____________ 163
Spruill v. Mfg. Co.. ... _.___ 180
Spruill, Piano Co. v.___ . ________ 150
Stage Lines, Shipp v.____________ 192
Stancill v. Gay_ .- _____._____. 92
Staneill, S.v.___ ... ___ 178
Stanfield, Lancaster v._________.__ 191
Stanley v. Baird__ . ______.__.___ 118
Stanly, Lane v..________________ 65
Starbuck v. Starbuck_____.______ 93
Starling v. Cotton Mills___._____. 168
Starling v. Cotton Mills___.______ 171
S.v.Adams_ ... ___._ 191
S.voAllen_ . ______.___.__. 27
S.voAllen ... .. ... 186
S.viAllen. .. ____.__.._. 190
S.v.Alston_ oo ____._. 94
S.v.Anderson_.________._._.___. 92
S.v.Ashburn_ ... ... __.__ 187
S.v.Baity - ... 180
S.v.Baker .. __..__. 46
S.v.Baker .o _____. 106
S.v.Baldwin___________ . ___.___ 155
S.v.Baldwin_______________.___. 184
S.v.Baldwin___________._____.___ 193
S.v.Bank_ ... .. ____. 193
S.v.Barrett. . ______________ 123
S.v.Beam_ oo .. 184
S.vioBell ... 184
S.v.Berry- oo oo . 190
S.v.Bethea. . _____________.___ 186
S.v.Blackley_____ . ______._____. 138
S.v.Boswell__________________. 192
S.v.Bridgers__ ... ______ 161
S.v.Brinkley__._______.._..___.. 183
S.v.Brittain_ __________________ 89
S.v.Bullock . _____________.__ 91
S.v.Burnette_ _________________ 173
S.v.Burton.___.__ .. __________ 172
S.v.Butler.____________________ 177
S.v.Cline_ .. ... 150
S.v.Cloninger____.____________. 149
S.v.Colson____________________ 193
S.v.Connor.____.______._...___. 142
S.v.Corpening.. .. ________.____. 191
S.v. Coxomom . 153
S v. COYoa 119

YRy oy oY oRcR ok R RN R YN oY oot ol Yo RN o oRoR o R o Yot oY ot o Yot oY Yo N oo R o oo

TO8 . . 652
168 762
43 403
69 . 351, 352
168 422
475 693
A58 . 310, 635
B83 285
340. .. 217, 486
75 565
158 61
183 .. e 535
229 . 260
222 .. L 260
526 . 529
36 236
302 . 741
498 .. 747
930 207
I 265
AT 468
o 466
2687 445
TH8 621
494 .. 123, 124
T8O 124
BT 31
524 ... 45, 250, 270, 547
T53 410
730 233
TOl. 380
363 . 318
20 . 397
620 . 320
150 o 261
Q4T . 539
720 265
481 . 36
614 . 36
T84 . 279
039 . 466
B85 44, 796
854 . 338
507 207
236 44
TO0- - oo 320
Tl 504
I 35, 123
901 . 411



lviii CASES CITED.

S.v.Crane__ ... _________.___ 110 N.C., 530 .. .____ 748, 750
S.v.Crisp_ oo .. 170 N.C., 785 _ o _____._._. 124
S.v.Crook__ ... ... 115 N.C., 760___ _ ______________.._... 279
SoveDail ... . 191 N.C., 23} . ... 339
S.v. Dalton_ ... 185 N.C., 606 740
S.v.Daniels_____._____________. 164 N.C,, 464 ... 468
S.v. Davenport_....__.______._. 156 N.C., 896 . _ ... 43
S.v.Dewey_ ... ____________ 139 N.C., 856 ... 337, 338
S.v.Dowden__ .. _.___________. 118 N.C., 1145 _ .. 468
State, Dredging Co. v.._1_______. 191 N.C., 243 _ ... 304
S.v.Edwards. - - ________ _____. 190 N.C,, 322 __ ... 504
S.v.Edwards_ . ______________ 193 N.C., 32 ... ... 279
SovoEfrd_ .o ... 186 N.C.,, 482 __ . . .. 210
S.v.EBvans_ ... ______._ 189 N.C., 233 __ ... 467
S.v.Everitt ... ____ __________ 164 N.C., 399 ________ . ... ___ 273, 279
S.v. Exum.___._. . 138 N.C., 599_ __ ... _ 397
S. v. Falkner. .. __ . 182 N.C,, 793 _ ... 380
S.v.Farmer___________________. 188 N.C., 243 _ ... ... 579, 717, 739
S.v.Foster____________________. 130 N.C., 666 ___ ... .. .. 466
S.v. Franklin_._.______________. 192 N.C, 723 . 475
S.v. Freeman__.__ ___ . ______ 172 N.C,, 925 ... 521
S.v.Fuleher. ... ____________. 184 N.C., 663 ... 620, 660
S.v. Fullenwider_._____________._ 26 N.C., 364 . ._._.__ 236
S.v.Gaddy. o oo 166 N.C., 841 _ ... 36
S.v.Godwin____._____________. 27 N.C., 40 ... 616
S.v.Goode. ... ... ______. 130 N.C,, 651 . _ ... 123
S.v.Grady - oo 83 N.C., 643 __ ... 467
SovoGray_ ..o ... 109 N.C,, 792 ... 43
S.v.Green_ . __ ... ____________._ 193 N.C., 302. ... 653
S.v.Greer. ..o oo . ___. 162 N.C.,, 640____________ . . .. 36
S.v. Gregory. . -.oo....__..__ 153 N.C., 646. . ... .. 692
S.v.Grifin. ___ . ____._._. 154 N.C,, 611._______ 504, 306, 514, 515, 516
S.v.Gulledge. - - - ______________ 178 N.C., 746 _______________. 320, 338
S.v.Hall oo 142 N.C, 710, 466
S.v. Hambright . . _______ ____ ___ 111 N.C,, 707 . ... e 445
S.v. Hammond_________________ 188 N.C., 602___ . ... 528, 530
S.v.Harbert_ _______________.__ 185 N.C., 760_ .. _ ... 747
S.v.Hardin________________.___ 183 N.C., 815 ... ....._.._. I 272, 279
S.v.Harrell____ ..o _______ 107 N.C, 944 _ _ _______ L _.__ 124
S.v. Hart. ... . 186 N.C., 582 oo 31, 747
S.v.Hartsfield_ ________________ 188 N.C., 357 ... 318
S.v.Hawley__ . ___________..___ 186 N.C., 433 _ ... 338
S. v. Hightower_________________ 187 N.C,, 800 .. _____________. 278, 311, 332
S.v.Hilton_______________ _____ 151 N.C,, 687__ .. ___ 272, 279
S.v.Hinton_______________...__ 158 N.C., 6253, ... ... 338
S.v.Holder. ____._._____________ 153 N.C., 606 .. __ __________._____. 207
S.v.Holland_ ____._.__________. 193 N.C., 713____ . ... 36
S.v.Holt. . ... 90 N.C, 749 ______ ... 319
S.v.Hopkins____.__.__..______. 130 N.C,, 847 ... 380



CASES CITED.

v.Hough__ ____. ______ . ___ 138
v. Jackson_ . ______ - o183
vodarrell o ____._ . o141
v. Jenkins_________ e __._164
v. Jennette___________________190
v. Johnson____ .. ________ ... 75
v.Johnson____._.________. __..176
v.Johnson._ ___.___._____._._. 188
v. Kirkland__ . _ .. I _ . 178
v. Kline_ . _ ______ e 190
v. Klingman._ ... _____..___.172
v. Knight. . __________ _. __.188
v. Lassiter_ .- _____ . ___191
v. Lewis_ ... .. I _ 107
v. Lewis_ . oo ___.__ 142
v, Little_ . ... .- 174
v.Long ... .. ... .. 143
v. Lovelace . - __.__.______ __ 178
v. MeAfee_ - ____ ... R, 189
v. McAllister_ .. _____ S 187
v. MeBrayer_ ... ... - 98
v. McCanless_._.____ I -193
v. MceCormac______ ... ... _._._. 116
v. Melntosh_ - .- R _ 24
v. MeKinney__._.__.. e J175
v. Manly_ - ... ... S 95
v. Manuel. __ . _.______ e 20
v. Marsh___________ e 132
v.Martin__ ... ______.______ 182
v.Martin_.__________________ 191
v. Maultsby_.._______ I, 130
v.May. . 15
v. May_ ... ... R, 132
v. Merrick. .. _______._______. 171
v. Meyers._____________ ____. 190
vo Mills_ ... ... 184
v. Montague. _ ... ________.___ 190
v. Moore_ . __ ... _______. 29
v.Moore_ . - .. ___.___ 104
v.Moore_ _____ . _____.__.___ 113
v. Moore_ ... . . ._____ 166
v. Moss. .. ... 47
voMull. I 193
v.Norels_ ... 2
v. Overton_ ___ .. el 77
v.Parish_._ . _ . ____. 79
v.Parker_ __.____ ... __._____ 152
v.Perkins__________ .. __ .. __ 82
v.Perry_ . . __ 50

b

LULLL AL LA L LD L LD L LLLLLLAALL LA,

AL LLAL AL LA LL A AL LA,

Coy 663 - .
Co 695. . 48,
C, 722
C., 527 .
C., 96 ... I
Co 174 .
C, 722 . .
o BOL
C., 810, . L
Coy W77
Coy 047 o
C, 630,
Co, 200 397,
Co, 067 . ,
Co 626
C., 800 ___ o o
C, 671 320,
Co 762 .
Co 320
Co, 400
C, 619, .
C., 200 .
C1086. .
Co, B3
Co 784
Cy 861
C, 144 509,
C1000
Coy 846
o 404
G864
C., 828 .
CA020 .
C., 788 ... . 467,
G239 .
C, 804 .
Co 841
C, 228
Co Tl
Coy 697
Co 284 . .
Coy 66 .
C., 868 . 528,
C,o 429 ...
Coy 485
Coy 6100 ..
Cy 790 .
C.y 682 .
C. O ...



—
B

CASES CITED.

v.Phifer .. 65
v, Phillips_ ... _____ 185
v.Plerce .. e 192
v.Pollard_ ... . __ 168
v. Pritchett. ..o ... ___.__. 106
v.Pulliam._ ... _________. 184
V.R. R 149
v.Randall. . ... .. ____. 170
v.Ray - . 97
v.Reagan____. ... ______.__ 185
v.Record. .. ______ 151
v.Revis. ... __.._ 193
v.Roberts. .- _________l_. 189
v. Robinson.__._____ ... _____ 188
v. Rogers____. s 162
v. Scates. oo 50
V. Seruggs- - o oo .. 115
v. Shepherd__.______.._____._. 187
v. Sigmon..__.-._ e 190
V. SImpsOn. ool 10
v. Simpson___.-.. e eeeemaaa 12
v.Smith_ ..o 164
v. Speaks__.._-__ R 95
v. Springs_ .- _____._.__ 184
v, Staneill ..o _______.__ 178
v.Stewart. - .- ... 29
v. Strange. - - oo ___.._ 183
v. Summers. . ... [, 141
v. Swepson__ ... ___._.__.___ 83
v. Talbot o .o __ 97
v. Tankersley_ .- _________..__ 172
v. Tate_ ... 161
v.Taylor. ..o ... 88
v. Thomas_ ... ____.____._ 98
v. Toney_. oo _... 162
v. Torrence. . .. __.________. 127
V. Trippe ce oLl 168
v. Trust Coooooo . _____ 192
v. Tumer___ .. __..___..._. 119
v.Tyndall ... __..__ 192
v. Ussery._ . . oo ___.. 118
v. Vanhook - . ... ______.__ 182
v.VanPelt . _____.___.__.____. 136
v.Vaughan_ ____.________.___.. 186
v. Vickers_ .. ... ____... 184
v. Waldroop. ... ... _._.____ 193
v.Ward. o ... 180
v. Watkins_____ ... ... 101
v.Wentz________ ... ..____. 176
v.Whaley. ... .. .. 191

N.Cu 828
N.C.p 614 o
N.C., 766« ool 528, 530,
N.Coy 1160 oo 123,
N.Cop 667 - oo
N.Cuy B8 s
N.C.y 508 o oo
NoCy 757 e
N.Cy 510 - ool
N.Cop 7100 e
N.C.) 895 o
N.C., 1920 o 507,
N.Co 93 e
N.C. 784 e
N.C., 656« oo
N.C., 4200 oo .. I
N.C., 805« oo
N.C., 809 o I
N.C., 684, ... 530,
N.C., 620 oo IR
N.C., 504 . ... s
N.C., 475 .
N.C. 689 o . .
N.C., 768 - oo s
N.C., 883 o en
N.C., 563
N.C.p T8 e
N.C., 841 oo
N.C.y B85 o
N.C., 494 .
N.Cy 955 oo
N.C., 280 oo 467,
N.C. 894 ..
N.C.y 599 - - oo
N.C.y B35 o
N.Cuy 550 505,
N.Coy 150 o o
N.C. 246 . . 15, 390,
N.Co, 841 ool
N.C., 559 ool
NG ILTT oo
N.C., 831t ol
N.C., 633 . 337,
NoCoy 759 oo
N.C, 676 oo
N.Cop 120 oo
N.C., 698 o
N.C., 702.. ... R
N.Cop 45 123,
N.C.y 8387 o



CASES CITED.

1xi

S.v. Wheeler___________________ 185
S.v. Whitaker__ . _______._.______ 89
S.v. Whitt. oo ___ 117
S.v.Wilson_ .. ____________ 94
S.v.Wood. ool ... 175
S.v.Wylde. ... _____ 110
S.v.Yates. ... _.... 183
S.v. YOoppe e oo 97
S.v.Young. __ .. _____.._____ 77
State Prison v, Bonding Co._.____ 192
Statesville, Alexander v.__.______ 165
Staton, Norfleet v._ . _____.______ 73
Staub's Will, Inre_ . _ ... _____ 172
Stephens v. Charlotte_ _.___.______ 172
Stephens, Foy v.________.._____. 168
Stevens v. Lumber Co...__.____._186
Stewart, Brown v._._____________ 134
Stewart v. Lumber Co.. .. .__..__ 193
Stewart, S. v.__ ... 89
Stewart, Young v._____._.__.____. 191
Stokes, Roberson v.___._..______ 181
Stokes v. Taylor__._____________ 104
Store Co., Trust Co. v.. ... _.___. 193
Storm v. Wrightsville Beach_____. 189
Stout v. Turnpike Co.. ... _____ 153
Strange, S. v._ .. _____. 183
Strauss v. Sparrow. .. _______.___. 148
Strickland, Bissette v._ . ___.____ 191
Strickland, Grace v.. . ..___.__. 188
Strickland, Polson v.__.________. 193
Strickland, Powell v.._____ . ____. 163
Strider v. Lewey_ . ___._.______. 176
Stroud v. Ins. Co._________.____. 148
Strunks v. Payne__._______.____. 184
Sturtevant v, Cotton Mills_ _.____ 171
Sudderth, Hood v._______.______. i1t
Sugar Co., Poovey v.__...__.__._. 191
Sugg v. Engine Co.____..._______ 193
Sullivan v. Blount______..______. 165
Summers, Mfg. Co. v._._..______ 143
Summers, S. v.____ ... __.___. 141
Sumner, Bank v._________._______ 119
Sumrell v. Salt Co.___._.________ 148
Supply Co., Harper v.____.__.___ 184
Surety Co., Chappell v._._______. 191
Sutton, Nashv.__._ . _____.______ 117
Sutton v. Schonwald. ___.__._____ 86
" Swain v. Cooperage Co....__.___. 189
Swepson, 8. v, ... 83
Swinson v. Mount Olive. . ____.__ 147

Sykes v. Everett. . ____________ 167

ALLALD L ALL AL LD

eYoleReRolooloRolototoYolotot oot o Rol ot o oo o o R oY o R oRoRol ot o Rt o o RoNol oY o Yot R oR o R Yo RN o RoR R o)

691



Ix1i CASES CITED.

Talbot, S. v 97
Tankersley, S. v .. ... ___ 172
Tanning Co., Fore v.____.__.__ __ 175
Tarleton, McManus v._._________ 126
Tate v. Board of Education. _____ 192
Tate v. Comrs. of Haywood______ 122
Tate v. Mirror Co._._____.______ 165
Tate, S. v oo 161
Taylor v. Gentry______.____.______ 192
Taylor v. Hayes______.__._______ 172
Taylor v. Johnson________.______ 171
Taylor v. Meadows_..._._____.___ 169
Taylor v. Meadows_____.________ 175
Tavlor v. Meadows______________ 182
Taylor v. Meadows_____.________ 186
Taylor, Power Co. v.. ... ____ 188
Taylor, Power Co. v.___._____._. 191
Taylor v. Shuford..______.____ . 11
Taylor, S.v._______.._. . 38
Taylor, Stokes v.____ .. _________. 104
Taylor, Walker v._________ - 144
Teague, Boyer v._.....__.._.__.._. 106
Teeter v. Express Co._._.... e 172
Tel. Co., Bennett v..___...______ 168
Tel. Co., Hollifield v._ ... .. __.__._ 172
Telegraph Co., Phillips v...______130
Tel. Co., Sherrill v.___._.________ 109
Tel. Co., Smith v.______ . ______. 167
Tel. Co.,, Webb v._________ . 167
Tel. Co,, Willis v._ .. _.________ 150
Tel. Co.,, Willis voo ... _.__ 188
Tel. Co.,, Young v.. . _ .. _.______ 107
Temple v. LaBerge ... ... ____._ 184
Tennant v. Bank________________ 190
Terrell v. Walker. _____ ... _____ 66
Terrell v. Washington____________ 158
Thread Mills, Crisp v._.__...____ 189
Thomas v. Lawrence - am - - _.___. 189
Thomas, S. v ... . __ 98
Thompson, Battle v._..._._.____.. 65
Thompson v. Power Co.____ . ____ 154
Thompson, Vanover v.___..______ 49
Thompson v. Whitman__________ 49
Thornton v. MeNeely. . _._______ 144
Thorp v. Minor._ . _.______._____ 109
Tighe v. R. R. ... ___.__ 176

Tillotson v. Currin_ . ___.________ 176
Tillotson v. Fulp____.__________. 172

]

e

2

GALLAL LA ALL S,

T,

LALZALAL AN L L ZL A2 AL AL 2 N2 A2 20424
eYcYotolofoYo ok ol ol ol o ok oR e ol R o oR oh e oR oY o ot o oot o R o R ob o Yot o R o R o R o R N o RN o o R R oRRORSREN



CASES CITED.

Timber Co. v. Cozad __ .._____._. 192
Timber Co., Craft v._ .. _._______ 132
Timber Co. v. Yarbrough. . ____ _.179
Timber Corp., Bloxham v._______ 172
Tinsley v. Winston-Salem________ 192
Tire Co. v. Lester_ __ ... __.__ 190
Tobacco Co., Tripp v oo - 193
Tobacco Growers, Dunbar v._ ____ 190
Toney, S. V.o oo i 162
Toole v. Toole___ .. . ... __. 112
Torrence, 8. v._ ... __.__ 127
Townsend, Cash Register Co. v.. 137
Townsend v. Williams . - _.____.__ 117
Transit Corp., Gillis vo__.________ 193
Triplett v. Willilams__.__.____.__ 149
Tripp v. Little. ... _____. 186
Tripp, S Ve 168
Tripp v. Tobacco Co._.._________ 193
Trulv. ROR. . 151
Trunk Co., Jarrett v.__._________ 144
Trust Co. v. Bank.______________ 166
Trust Co. v. Boykin____.________ 192
Trust Co., Churchwell v..________ 181
Trust Co. v. Construction Co..__. 191
Trust Co., Corporation Commis-

slon v.______._. e 193
Trust Co. v. Doughton__________ 187
Trust Co., MeNinch____________. 183
Trust Co., Moore v..__ . ... 178
Trust Co. v. Parks_ . __.._____.__. 191
Trust Co. v. Porter._______ - 191
Trust Co. v. Spencer_ . _._.______ 193
Trust Co., S. v ... . 192
Trust Co. v. Store Co..__ .- - 193
Trust Co. v. Trust Co.._.____.___ 188
Trustees, Ellisv.___ ... . .- 156
Trustees, Price v.. .. ... ___ - 172
Turlington v. Lueas_ .. ___ R 186
Turner, Chemical Co. v...._ .. .. 190
Turner v. Douglass______. . .. 72
Turner, S, v._ - ... .- R 119
Turnpike Co., Stout v._._.- - 153
Tunstall v. Cobb__________ - 109
Tyer v. Lumber Co.__ ... ___.188
Tyler, Mahoney v.._ ... ... 136
Tyndall, S.vo____. . ... 192
Tyndall v. Tyndall _______._____. 186
Typewriter Co., Weston v.. .. ____ 183
Tyson, Dudley v..____ ... __._. 167
Tyson v. Tyson. ... _._-100

DAL ALAL L AL LD A DL AL DL DL LR
0 QNNONA00ANANAaANANNNAAAN

AALLALALAAZL AL 2L AL L AL LN L L L L
ofcYotetolotoloolototoYol oo oo R o o ol o o

[ S SN

0



Ixiv CASES CITED.

U
Umstead, Burroughs v.. . ____ __ 193 N.C,, 842 ___ . ___. 140, 358
Upchurch v. Upchureh__________. 173 N.C,, 88 ... 219
Upchurch v. Robertson__..__.___ 127 N.C,, 127 L. ... 158
Upton v. Ferebee. ________.__.___ 178 N.C, 194 ___ . ... 350
Ussery, S. V..o 118 N.C 1177 .. 467
Utilities Co., Fleming v.. . . __ 193 N.C., 262 ___.___. 104, 256, 262, 620
Utilities Co., Fry v.________ o IB3 NG, 28Y L .. 260
Utilities Co., Hanes v.. ______._._ 191 N.C., 3. ... ____. 34
Utilities Co., Lea v.. .. ... _.___. 176 N.C., 811 .. 720
Utilities Co., Lea v._ . .._____..__ 178 N.C., 509. _ __ ... 108
Utley, Adams v._ - ____.________. 87 N.C, 356 ... ... 280
Utleyv.Fov___________________ 70 N.C,, 303__ ... 403

v
Vanhook, 8. v.___.__ ... ._..___ 182 N.C., 83 .o ... 503
Vann, Crocker v.______._________ 192 N.C., 422 _ ... 702
Vannoy, Nooe v._______...__...__ 59 N.C,, 185, ... 535, 536
Vanover v. Thompson___________ 49 N.C., 486. ... . ... __.__ 301
VanPelt, 8. v._ .o ___________ 136 N.C,, 633._.._______.___.____..337, 338
Varner, Mudge v._ .. ___._.____._ 146 N.C., 47, ... 250
Vass, Bank v._._________ ________ 130 N.C., 590.___ ... ... 422
Vaughan, Blow v.______.______._ 106 N.C., 198 ... _____. 565
Vaughan, S. v.__.________.___..__ 186 N.C., 759, ... ... 466
Vaughan v. Wise__.____.________ 152 N.C, 3\ ... 328
Veile, Echerd v._.____________._.__ 164 N.C,, 122 __ . ____ 296
Vickers, Cook v.. ... ____.___.___ 41 N.C, 100 ... 39
Vickers, S.v.. ... ... 188 N.C,, 676 ... ... 279

W
Waddell, Fulton v.______.___.___ 191 N.C,, 688, __ ... 343
Waggoner, Bank v.____.________. 185 N.C, 297 . .. ... 315
Wagon Co. v. Byrd.._____.______ 119 N.C, 460 ... ... .. 350
Waldroop, S. v._ ... .______ 193 N.C.,, 12. . ... 752
Walker, Gillam v._.._______ . ___ 189 N.C., 189___ . __._._. 486
Walker v. Johnston. .___.________ 70 N.C., 576 . ... 343
Walker v. Taylor.____________ ___ 144 N.C., Y75 . ... 16
Walker, Terrell v.___. .. _________ 66 N.C., 244, _________ ... 247
Wall, Love v._._____.___.___.__. 8 N.C, 313 ... 247
Waller v. Dudley.__.__.___.____.__ 193 N.C., 354 .. .. . ____ 140, 579
Waller v. Dudley._______________ 193 N.C., 749 .. .. 140
Walton v. McKesson.___________ 64 N.C., 164, . __ .. 403
Walton v. Pearson___________ .- 8 N.C., 34_ . ... 385
Ward v. Anderson._._._.________ 111 N.C, 115 ... ... 422, 544
Ward v. Lowndes_ ______________ 96 N.C., 367 _. . . ... 635
Wardv.R. R.___.._ . . _______ 167 N.C., 148 . . . ... 108
Ward, 8. v._ ... 180 N.C., 693__ _____ . ... 740
Warehouse Co., Burwell v._______ 172 N.C., 79 . ... 330



CASES CITED. Ixv

Warehouse, Graham v.__________. 189 N.C,, 533 . ... 369
Warren v. Williford . . ___________ 148 N.C., 479 . ... 97
Warwick v. Ginning Co.._______. 153 N.C., 262___ . _______ . ___.______. 130
Washington, Rodman v._________ 122 N.C.,, 39 .. 61
Washington, Terrell v..__._______ 158 N.C., 282 .. 481
Water Co., Geer v.______________ 127 N.C,, 349 .. 646
Waters v. Lumber Co.___________ 115 N.C., 648__ . ... 41
Watford v. Pierce_ __________.___. 188 N.C., 430 . .. . ... 95
Watkins, Powell v._____.__ ... __ 172 N.C, 244 __________ 594
Watkins, S. v.____ i 101 N.C,, 702___ ... 500
Watson, Bank v._______.________ 187 N.C, 107 _ . 733
Watts v. Lefler__ . _____________. 190 N.C, 722 .. 672
Wattsv. RO R.__.__ . __________. 167 N.C, 345l .. 107
Waxhaw, Cotton Mills v.____.__. 130 N.C,, 293 .. ... . ... 52
Wearnv. R.R._ . .. _____. 191 N.C., 575 ... 491
Webb v. Chemical Co._ .. ______. 170 N.C,, 662____ . .. 646
Webb, Comrs. of Hendersonville v.148 N.C., 120 ____._____________.______ 424
Webb, Drainage Comrs. v...____. 160 N.C,, 594 .. ... 136
Webb. v. Tel. Co.._____________. 167 N.C., 483 _ ... 42
Weeks v. Wilkins_ _ __ . _____ .39 N.C 2150 . 18
Weesner v. Davidson .. _______ 182 N.C., 604__ . _ .. . ... 426
Weil v. Everett .. ... __.__.._. 8 N.C, 685 ___ . ___________.____.__. 800
Wellborn v. Finlev_ .. _ ... ______ 52 N.C., 228___ . 17
Wellborn, Sprinkle v.___.___._ S 140 NG 163 762
Wentz v. Land Co.____ ... _.___ 193 N.C., 32.___ .. _____._...336, 793
Wentz, S.v._ . ... _____ 1T NLCL, T45. 123, 207
West v. R.R..__. [ 140 N.C., 620 _________________.__. 701, 702
Wester, McKinnie v._____.___ 88 NLC, B4l 347
Weston v, Typewriter Co.._______ 183 N.C,, 1__..__ o 280
Whalev, S.vo_ ... . 19U NLCL, 38T 124
Wharton v. Ins. Co.____.__ . ___ 178 N.C,, 135 ___ .. .. . 472
Wheeler v. Gibbon_ ____.____ . 126 N.C, 811___ . __ . _.__ 620
Wheeler, 8. v._ ... ____185 N.C., 670__.___________._______ 319, 747
Whitaker, Shields v._____._.______ 82 N.C., 5Y6___ . __ . . 762
Whitaker, S. v.o ... __._ .8 N.C, 472 .. 689
White v. Butcher_ _____ .. _____ 97 N.C., 7. ... __. el 304
White v. Comrs. of Chowan_ . ____ 90 N.C., 437_______. . 135
White, Cooper v._._____.__._.___ 46 N.C., 389 ______ . .. 270
White, Edwards v._____________. 180 N.C.,, B5. .. 594
White v. Hines . _ ____ . ________ 182 N.C., 275 __ .. ... 280
White, Mason v.__ .. ___._._._____ 53 N.C, 421 . 343
White v. Morris_ ___.___.___.___ 107 N.C,, 92 ______ i 635
White v. Peanut Co.__. .. ____ 165 N.C,, 132__ ... 675
White v. Realty Co._________.__. 182 N.C., 536 ... 33
Whitehead v. Hellen.____________ 76 N.C., 99 ___ ... 626
Whitman, Thompson v.__.___ .. _. 49 N.C., 47__ ... 301
Whitson, Mayo v.o_ ... _.___ 47 N.C, 231 ____ ... __.__.383, 385
Whitt v. Rand___________ . _. 187 N.C., 805_____ ... ... _. 33, 469
Whitt, S.v.__ ... 117 N.C, 804_ _______ .. 279
Wicker, Gunter v..__.____.._.___ 85 N.C, 310 _____ ... 108



Ixvi CASES CITED.

Wilkins, Weeks v.______________. 139
Wilkinson, Jenkins v.____________ 107
Wilkins-Ricks Co., Beck v._______ 186
Will of Creecy, Inre_____________ 190
Willeford v. Bailey_ . ____________ 132
Williams v. Coleman____________ 190
Williams v. Kearney__.__________ 177
Williams, Mason v.._.___._______ 66
Williamsv. R. R._ .. _________. 121
Williams, Townsend v.___________ 117
Williams, Triplett v._____________ 149
Williams v. Williams_____________ 175
Williamson, Ellison v.___________ 152
Williamson v. Hartman__________ 92
Williford, Warren v._____________ 148
Willis v. Tel. Co.___ .. ________ 150

Willis v. Tel. Co.___. ... 188
Wilmington v. Cronly_ - _________ 122
Wilmington, Henderson v.________191
Wilson v. Comrs. of Buncombe__ _183

Wilson v. Jordan_ ... ___________ 124
Wilson v. Markley__ - _________.__ 133
Wilson, S. v.__ . 94
Wilmington, Mecllhenny v._______ 127
Winants, King v.________________ 71
Winborne v. Cooperage Co.______ 178
Winfree v. Bagley. ... ___________ 102
Winston, Seagrove v.._._________ 167
Winston-Salem, Angelo v.________ 193
Winston-Salem, Comer v.._______ 178
Winston-Salem, Scales v.__.______ 189
Winston-Salem, Tinsley v.________ 192
Wise v. Leonhardt_ - - __________ 128
Wise, Vaughan v.__ ... __________ 152
Wiseman v. Lacy_ - - . __________ 193
Wiseman, Shoe Store Co. v.______ 174
Wood, Gossler v.__ - ___________. 120
Wood v. Kinecaid_ ... .. ________ 144
Wood v. Public Corp._...________ 174
Wood, S. v._ . 175
Woodard, Harris v..__ ... ________ 130
Woodard v. Milling Co._.________ 142
Woodfin, Foster v._____.________ 65
Woodmen, Ange v.. .. ___________ 171
Woody v. Fountain______________ 143
Wool v. Fleetwood_ - ____________ 136
Woolen Mills v. Land Co.._.._.___ 183
Wooten, Hicks v._______________ 175
Worth v. Feed Co.._____________ 172

Wray, Glenn v._________________ 126

AALLLL AL L LL DL A LLL LA LL L LA LA L LD AL LA LLLLALLA DL ALL 2D
sYcYolofeioRotokotoRo oo RotooRoRo o oRoRoRo R oo R Yo N ol o R oY o N oY oRo Y oY oY o Yo Yo oo Ro Yo R o o R o Yo Yo R

215 . 18
707 . 250
210 . 254
301 ... 586, 598, 599
402 . .21
368 . 369, 807
531, .. 731
564 . 366
512 . 698
330 . 339
394 .. 45
160, . 271
47 . 424
236 . . 635
AT9. .. 97
318 . 280
V4o . 194
383 . 267
269 . 417
638 . 773, 774
683 . 419
616, 53
839 .. 43
46 135
469 . 301
88 . 638
515, . 49
206 ... 356
207 . 803
383 . 260
469 ... 136
L 808
280 .. 343
31, . 328
51 . 111
T .. 249
N 280
393 .. 440
697 ... 34
809 .. 466
580 . 95
1000 . 675
20 . 384, 385
40 ... 704
66 . 234
461 . 327
3 722
597 - . 48
335 . 714
T30 56, 58



CASES CITED. Ixvii
Wright, Choat v._.._._____..____ 13 N.C.,, 289_ . _____ . ... o 787
Wright v. R Ro___ ... .. 155 N.C., 325 . ... ... .. ... __ 620
Wrightsville Beach, Storm v._____ 189 N.C., 679 ... ...~ ... 117, 418
Wylde, S. v 110 N.C., 500 - - .. .___ Moo .- 305
Wynne, Brewer v.._ .. 154 N.C,, 467________ .. __ i 15

v

Yarboro, MeNair v .. ____ 186 N.C., 111 . . ... ... _ . 683
Yarbrough, Timber Co. v.____._ .. 179 N, C., 335_ .. ... ___. ... 399
Yates, S. v .. ... 183 N.C.,, 753 _ ... .. 279
Yelverton v. Yelverton. . ________ 192 N.C.,, 614-______.____. ___ 289, 614, 708
Yopp, S. Ve 97 N.C., 477 ..l 506
Young v. Lumber Co._ .. ___.____ 147 N.C,, 26 . ... 9, 569
Young, Mead v._ ... _.__________ 19 N.C,, 521 . 237
Young, S. v.___ .. ____ .. _______ 77 N.C., 498 _ ... 642
Young v. Stewart. . ____.__._____ 191 N.C,, 297 . _. 474
Young v. Tel. Co._._________.__. 107 N.C., 370 . _ ... _. 193
Young v. Young. - _..________.. 91 N.C,, 859 - 635
Yount, Abernethy v._.__._______ 138 N.C,, 337 oo 762
Yowmans v. Hendersonville_ . ____ 175 N.C., 574 . ... _. 456






CASES

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA

SPRING TERM, 1927

HENRY F. SHAFFNER v. MORRIS LIPINSKY, S. W. LIPINSKY, LOUIS
LIPINSKY, CLARA LIPINSKY THORNER, axp Her Hussanp, ROBERT
THORNER, AxD COMMERCE UNION TRUST COMPANY, MORRIS
LIPINSKY, S. W. LIPINSKY, anp LOUIS LIPINSKY, THE Last FoUR
TRUSTEES OF AND UNDER THE LAST WILL AND TESTAMENT oF S. LIPINSKY,
DECEASED.

(Filed 10 June, 1927.)

1. Taxation—Statutes—Calendar Year—Fiscal Year—Liens.

By express provisions of our statute, C. 8., 3949 (3), the month, in its
relation to the time taxes on real estate shall be due by the owner of lands,
means the calendar month as distinguished from the lunar month, and
applies to the fiscal year.

2, Taxation Statutes—Interpretation—In Pari Materia—Vendor and Pur-
chaser~—Deeds and Conveyances—By Whom Taxes Are Chargeable.
Chapter 101, Laws 1925, making the lien for taxes to attach 1 May, the
Machinery Act, ch. 102, art. 3, sec. 44, requiring that the taxpayer shall
return all real and personal property to the list-taker, owned by him
1 May, and sec. 59 (3), applying these provisions to cities and towns, and
sec. 88, requiring the sheriff to account to the county treasurer, etc., are
Held to be in pari materia with C. 8.,3949 (3), and that in the sale of real
property during the fiscal year the vendor is chargeable as against his
vendee for the State, county, and city taxes accruing up to 1 May, follow-
ing the date of his conveyance; and the vendor with those due for the
remainder of the fiscal year ending 30 April.
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2 IN THE SUPREME COURT. [194

SHAFFNER 0. LIPINSKY.

Arrear by plaintiff from Shaw, J., at May Term, 1927, of BuxcoMBE.
Affirmed.

This is a controversy without action. The agreed case is as follows:

“1. That the defendants, being the owners of the land and premises
in the city of Asheville, Buncombe County, North Carolina, upon which
is Jocated the Drhumor Building, did, on ... December, 1926, execute
a written option to convey to the plaintiff said land and premises, for
the consideration and upon the terms therein stated, which said contract
or option, among other things, provided that ‘The said parties of the
first part agree and bind themselves, their heirs, executors and adminis-
trators, upon the exercise of this option within said tirme and the pay-
ment to them of the purchase price for said land and premises, as herein-
before specified, to execute, acknowledge and deliver tc the said party
of the second part, or his assigns, a good and sufficient deed, with the
usual covenants of seizin and warranty, conveying said land and prem-
ises, with all the appurtenances thereunto belonging, unto the said party
of the second part, or his heirs or assigns, in fee simple, freed from all
liens and encumbrances, except, and it is understood and agreed between
the parties hereto, that the said land and premises shall be conveyed
subject to the aforesaid mortgage or deed in trust to the New York Life
Insurance Company, the rights of Annie L. Weaver to one-half of the
west wall of the building on said land, and all existing leases held by
tenants of the parties of the first part now occupying said premises;
taxes on said land and premises shall be prorated between the parties
hereto to the date of the exercise of this option.

“2. That the plaintiff in due time exercised said option, and said land
and premises were conveyed to the plaintiff by the defendants by deed
dated 15 December, 1926.

“3. That at the time said contract or option was given, all taxes on
sald land and premises had theretofore been paid by the defendants,
except the taxes which had been levied and assessed against said land
and premises during the year 1926, by the city of Asheville and by the
county of Buncombe, which taxes amounted to $5,481.25,

“4, That at the time said deed of conveyance was delivered to the
plaintiff, the defendants contended and insisted that the tax year begins
on 1 June of each year, and that, therefore, under the terms of said
contract of sale or option, they, the defendants, were liable only for the
taxes for 614 months, covering the period from 1 June, 1926, to 15 De-
cember, 1926, and that the plaintiff was liable for ths taxes for 5%
months, covering the period from 15 December, 1926, to 1 June, 1927,

“5. The plaintiff contended and insisted that the tax year begins either
on 1 May or 1 January of each year, and not on 1 June, and that under
the terms of said contract of sale or option he was liable for a propor-
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tionate part of said taxes only for 4% months, covering the period from
15 December, 1926, to 1 May, 1927; or for only a period of one-half
month, from 15 December, 1926, to 1 January, 1927.

“g. In order that this difference of contention might not hinder or
delay the closing of the transaction, and in order to prevent expensive
litigation, it was agreed by and between the parties that the plaintiff
should pay $2,512.18 of the taxes levied and assessed against said land
and premises during the year 1926 by the city of Asheville and the
county of Buncombe, said payment to be for the period of 5%% months
beginning 15 December, 1926, and ending 1 June, 1927, as contended
for and insisted upon by the defendants; and that thereafter all the
parties would submit the matter on case agreed to the court for a deci-
sion as to when the tax year began for the taxes levied during 1926 by
the city of Asheville and by the county of Buncombe; and that if it
should be found that the said tax year began on 1 June, as contended by
the defendants, plaintiff should not be entitled to recover anything from
the defendants; and that if 1t should be found that said tax year began
on 1 January, 1926, then the plaintiff would have been liable for taxes
for only 15 days, from 15 December, 1926, to 1 January, 1927, and
would be entitled to recover of the defendants $2,283.40; and if it should
be found that the said tax year began on 1 May, 1926, then the plaintiff
would have been liable for taxes for a period of 4% months, from
15 December, 1926, to 1 May, 1927, and would be entitled to recover of
the defendants $456.77.

“7. That the plaintiff, in accordance with said understanding and
agreement, did pay $2,512.18 of said taxes levied against said land and
premises during the year 1926 by the city of Asheville and by the county
of Buncombe.

“8. That the plaintiff is entitled to recover of the defendants the sum
of $2,283.40 if said tax year for said taxes began 1 January, 1926.

“9. That the plaintiff is entitled to recover of the defendants the sum
of $456.77 if said tax year for said taxes began 1 May, 1926.

“10. That the plaintiff is not entitled to recover anything from the
defendants if the tax year for said taxes began 1 June, 1926.

“11. That the court costs of this case agreed shall be shared equally by
plaintiff and defendants.”

The judgment rendered by the court below is as follows: “This cause
coming on to be heard on an agreed case and affidavits submitted there-
with, and the court being of the opinion and holding as a matter of law
that the tax year for the property taxes levied by the county of Bun-
combe and the city of Asheville, during 1926, began on 1 May, 1926, and
ended on 30 April, 1927. It is therefore ordered, adjudged, and decreed
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that the plaintiff have and recover of the defendants $456.77, and that
the cost be shared equally by plaintiff and defendants, as agreed.”

Plaintiff excepted to the judgment, assigned error, and appealed to
the Supreme Court.

Bourne, Parker & Jones for plaintiff.
Merrimon, Adams & Adams for defendants.

Crarkson, 4. C. S., 3949 (3), is as follows: “‘Month’ and ‘year.
The word ‘month’ shall be construed to mean a calendar month, unless
otherwise expressed; and the word ‘year, a calendar year, unless other-
wise expressed; and the word ‘year’ alone shall be equivalent to the
expression ‘year of our Lord.”

The case of Rives v. Guthrie, 46 N. C., p. 84, was an action of slander.
The question involved in that case was whether a statute which makes
use of the word “months” meant a lunar or calendar month. The
statute under construction provided that the action must be brought in
six months. The same as the present statute, C. S., 444. At p. 85:
“‘Month (in Saxon, Monath) is from Mona, the moon. In popular
language, four weeks, or 28 days, are called a month, which consists of
one revolution of the moon, or the period from one chenge or conjunc-
tion of the moon with the sun, to another’—Webster’s Dictionary. The
calendar or almanac month, consisting of 28, 29, 80, and 31 days, is an
arbitrary or artificial division of time, made to correspond with the 12
signs of the Zodiac.”

Nash, C. J., speaking to the subject in the Rives case, supra, at p. 86,
said: “In deciding the question, our attention is naturally drawn to
the history of the division of time into years, months, and weeks. The
latter is of Divine institution, being the time employed by the Creator
of all things, in the creation of the world, and marked by Him, by a
command, to keep holy the seventh. The other two divisions are of
man’s invention. It was early discovered that they were necessary;
observation pointed out that the apparent course of the sun around the
earth occupied a period of a little more than three hundred and sixty-
five days. The changes of the moon, which were observed to occur every
twenty-eight days, naturally suggested the division of months. . . .
The Julius Cemsar system continued until 1582, when Gregory XIII
introduced what is called the new style, and is still in use under the name
of the new, or Gregorian Calendar.” The learned Chicf Justice, after
going into an interesting discussion as to man’s fixing time, held that
the 6 months meant lunar months of 28 days under the common law, and
the action was barred. This decision has been changed by the statutory
construction above set forth. “Calendar year—The calendar year is
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composed of twelve months, varying in length according to the common
or Gregorian Calendar. In re Parker’s Estate, 14 Wkly., Notes Cas.
(Pa.), 566.” Black’s Law Dic., p. 162. “Calendar year. Ordinarily
and in common acceptation three hundred and sixty-five days, save leap
year.,” 9 C.J., at p. 1118. Muse v. Assurance Co., 108 N. C., p. 240.
“Fiscal year. In the administration of a state or government, or of a
corporation, the fiscal year is a period of twelve months (not necessarily
concurrent with the calendar year), with reference to which its appro-
priations are made and expenditures authorized, and at the end of which
its accounts are made up and the books balanced. See Moose v. State,
49 Ark., 499, 5 S. W., 885.” Black, supra, p. 502.

Plaintiff contends that the tax year for ad valorem taxes is the calen-
dar year of 1926, beginning 1 January, 1926, and ending 31 December,
1926. The court below construed the language of the statutes and sec-
tions to the effect that the tax year began on 1 May, 1926, and ended
30 April, 1927. In this we think the court correct.

C. S., 7987, says the “lien shall attach on the first day of June an-
nually.” . See, also, C. S., 2815. Carstarphen v. Plymouth, 186 N. C,,
p. 90.

The Revenue Act of 1925, which we are now construing, says “which
lien shall attach on the first day of May annually.”

Chapter 101 is entitled “An act to raise revenue.” Section 1 is as
follows: “The taxes hereinafter designated are payable in the existing
national currency, and except as otherwise provided, shall be for the
calendar year in which they become due. The lien of the State, county,
and municipal taxes levied for any and all purposes in each year shall
attach to all real estate of the taxpayer situated within the county or
other municipality by which the tax list is placed in the sheriff’s or tax
collector’s bands, which lien shall attach on the first day of May,
annually, and shall continue until such taxes, with any penalty and
costs which shall acerue thereon, shall be paid.”

Chapter 102 is the “Machinery Act,” and relates “to the assessment of
property and other purposes.” Article 3, section 44, is in part as
follows: “Each township list-taker and assessor appointed under the
authority of this act shall advertise in five or more public places within
the township, not later than the twentieth day of April, notifying all
taxpayers to return to him all real and personal property which each
tazpayer shall own on the first day of May, and said return shall be made
to the list-taker during the month of May under the pains and penalties
imposed by law, and naming the times and places at which he will be
present to receive tax lists.”

The governing bodies of each city or town—section 59 (3)—in part
is as follows: “who shall be known as tax assessor, and who shall list
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and assess all the real and personal property in such city or town for the
purposes of municipal taxation of said eity or town, and in like manner
as in this chapter provided for listing property by township or assistant
assessors list the land in such city or town.”

Section 78 in part is as follows: “The taxes (ad volorem and poll)
shall be due the first Monday in October in each year.”

Section 88 in part is as follows: “The sheriff or tax collector shall
pay the county taxes to the county treasurer or other lawful officer. . .
On or before the first Monday of May in each year the sheriff shall
account to the county treasurer or other lawful officer for all taxes due
the county for the fiscal year.”

Construing these statutes and sections n pari materia—with reference
to each other—the just interpretation, the spirit and right, would clearly
indicate that the intent of the Legislature was, (1) That the tax year,
twelve months, 365 days, for taxes levied on property in the county of
Buncombe and city of Asheville (and in the State), during 1926, began
on 1 May, 1926, and ended on 30 April, 1927. (2) The lien shall attach
on the first day of May, the time fixed for the taxpayer to list his prop-
erty for the ensuing year. The fiscal year for taxes began 1 May, 1926,
and ended 30 April, 1927, the time is 12 months (365 days), same as the
time of a calendar year. (3) The tax, although a lien from 1 May, is
not due until the first Monday in October.

The learned judge in the court below, having had long years of expe-
rience on the bench, so construed the acts and sections. We think there
is no error, and the judgment of the court below is

Affirmed.

W. H. DRAKE v, CITY OF ASHEVILLE axp JOHN M. GEARY.
(Filed 10 June, 1927.)

1. Negligence—Contracts—Independent Contractor—Safe Place to Work
—Municipal Corporations—Cities and Towns.

‘Where a city contracts for the erection of a market house, to be not
exceeding a certain cost when completed and accepted, and to pay the
contractor in a certain sum for his services, and does not reserve or have
supervision of the workmen or the contractor in relation thereto, the latter
to pay all the cost of erection: Held, the contractor, under the terms of the
contract, is an independent one, and the city is not liable in damages to an
employee of the contractor for a personal injury caused by the failure of
the contractor to furnish a reasonably safe place to work under the rule
of the prudent man,
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2. Contracts—Independent Contractor—Questions of Law—Courts.
Whether one employed to erect a building is an independent contractor
is a question of law to be determined from the written contract.
3. Negligence—Master and Servant—Safe Place to Work — Evidence—
Questions for Jury.

Evidence that the plaintiff was injured in the course of his employment
by the failure of his fellow-servant to exercise ordinary care in furnishing
him sound plank with which he and another employece were required to
build a scaffold to a building on which he was to do his work, is sufficient
to take the case to the jury upon the question of the actionable negligence
of the defendant to perform his nondelegable duty in this respect.

ArpEar by plaintiff from Raper, Emergency Judge, at February
Term, 1927, of BuxncoMsE.

Action to recover damages for personal injury. Plaintiff alleged that
the defendant Geary, as vice-principal of his codefendant, had authority
over carpenters and other laborers engaged in putting up a building for
the city; that plaintiff was one of the carpenters employed by the
defendants, and in the prosecution of his work was required to case
certain windows in the building; that a scaffold was necessary; that
plaintiff and another constructed a scaffold out of material furnished
by the defendants; that the material was defective; that the defendants
negligently failed to furnish material which was suitable for a scaffold;
that after the scaffold was built plaintiff went upon it in the discharge
of his duties; that owing to defective and unfit material, the scaffold
gave way, and that he was thrown to the concrete floor eight feet below
and was seriously injured. Among scveral other defenses, the city
alleged that Geary was an independent contractor, for whose negligence,
if any, 1t was not responsible; and Geary, denying all allegations of
negligence, contended that in no aspect of the testimony was there evi-
dence of negligence on his part. At the conclusion of the evidence the
court gave judgment as in case of nonsuit, and the plaintiff excepted
and appealed.

The contract between the defendants was as follows:

“That the said party of the first part (Geary), for and in considera-
tion of one dollar ($1.00) to him in hand paid, receipt of which is hereby
acknowledged, does agree with the party of the second part (City) to
erect, build, construct and supervise the erection, building and construc-
tion and purchasing of the necessary material and supplies, the hiring
and the supervision of the necessary mechanics and laborers, to erect the
new city market, fire and police stations, just south of the present city
hall, between Market and Spruce streets, in the city of Asheville, and
on the present property owned by said ecity.

“That the party of the first part guarantees that the cost of said
building shall in no case exceed three hundred and ten thousand dollars



8 IN THE SUPREME COURT. [194

DRAKE v. ASHEVIILE,

($310,000), and that said building will be completed within a period of
eight (8) months from the date the work is commenced, due allowance
to be made for strikes, weather conditions, etc., beyond the control of the
party of the first part.

“That the said party of the first part is hereby allowed the privilege
of changing and altering the present plans and specifications consistent
with good workmanship and with the idea in view of erecting a satisfac-
tory type of building for the purposes said building is to be used, at the
very lowest cost consistent with good workmanship and a satisfactory
building. Such cost made necessary by additions and betterments is
not to be considered as part of the guaranteed cost of $310,000, but shall
be approved by the party of the-second part as additions to the contract;
also the party of the first part does hereby agree to make such changes,
additions, and betterments at cost and without additions to his original
fee of $20,000.

“The party of the second part hereby agrees to pay all material bills
as presented and O.K.’d by the party of the first part.

“The party of the first part hereby agrees to give a good and sufficient
bond for the faithful performance of the contract hereby agreed upon
between the party of the first part and the party of the second part.

“The party of the second part hereby agrees to pay the party of the
first part a fixed fee in the sum of $20,000 for the faithful performance
of his contract, said fee to be paid at such times as the party of the first
part requests, but in no case at any time during the construection of the
building to exceed eighty per cent (80%) of the total fee hereinbefore
mentioned, and the final twenty per cent (20%) to be paid upon the
completion of the building and upon acceptance of the building by the
party of the second part.

“In witness whereof the party-of the first part and the party of the
second part have hereunto affixed their hands and seals, this 12 June,
1924.”

Mark W. Brown and J. Scroop Styles for plaintiff.
R. R. Williams for the city of Asheville.
Merrimon, Adams & Adams for John M. Geary.

Apams, J. -That the defendant Geary was an independent contractor
is one of the defenses on which the city of Asheville relies, and if this
defense is established, the merits of others which are claimed to be
available will not be discussed. This Court has often applied the doc-
trine, subject, of course, to certain exceptions, that for the actionable
negligence of an independent contractor, the person for whom the work
is done cannot be made to respond in damages. Craft v. Timber Co.,
132 N. C,, 152, 158 Denny v. Burlington, 155 N. C., 385 Greer v. Con-
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struction Co., 190 N. C., 632, 635. It has endeavored, also, to maintain
the equally familiar principle that the interpretation of a contract which
is free from ambiguity involves a matter of law for the decision of the
court and not a matter of fact for the determination of the jury. Young
v. Lumber Co., 147 N. C,, 26; Gay v. R. R., 148 N. C, 336. The ques-
tion we are to consider, therefore, is whether under the terms of the
written agreement Geary was an independent contractor.

The term “independent contractor’” has been variously defined, but
the definitions embrace all the clements which are essential to an inde-
pendent contract. “Where the contract is for something that may law-
fully be done, and is proper in its terms, and there has been no negli-
gence in selecting a suitable person to contract with in respeet to it, and
no general control is reserved either in respect to the manner of doing
the work or the agents to be employed in it, and the person for whom
the work is to be done is interested only in the ultimate result of the
work, and not in the several steps as it progresses, the latter is not liable
to third persons for the negligence of the contractor as his master.”
Craft v. Timber Co., supra. “An independent contractor is one who
undertakes to produce a given result, but so that in the actual execution
of the work he is not under the order or control of the person for whom
he does it, and may use his own discretion in things not specified.”
Toung v. Lumber Co., supra. “One who contracts to do a specific piece
of work, furnishing his own assistants, and executing the work either
entirely in accordance with his own ideas or in accordance with a plan
previously given to him by the person for whom the work is done, with-
out being subject to the orders of the latter in respect to the details of
the work, is clearly a contractor and not a servant.” Beal v. Fibre Co.,
154 N. C., 147. “One for whom work is done is not the master or
employer of him who has contracted to do the work when by virtue of the
terms of the contract, the latter is an independent contractor; nor does
the relationship exist between a contractor and his subcontractor when
the latter is an independent contractor. An independent contractor has
been defined as one who exercises an independent employment, contracts
to do a piece of work according to his own judgment and methods, and
without being subject to his employer, except as to the results of the
work, and who has the right to employ and direct the action of the
workmen, independently of such employer and freed from any superior
authority in him to say how the specified work shall be done, or what
the laborers shall do as it progresses.”  Greer v. Construction Co., supra.

Interpreted in the light of these and other decisions of the same im-
port, the contract, in our opinion, makes Geary an independent con-
tractor. The contract was lawful as to its purpose and proper as to
its terms; there is no evidence that the city was negligent in the selec-
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tion of Geary; it reserved no general control over the work in respect
either to the manner in which it was to be done or to the workmen who
were to be employed ; it was interested only in the result and not in the
several steps of the work as it progressed. Geary contracted to put up
the building, to purchase the material and supplies, and to hire the
mechanies and laborers. He was authorized to change the plans and
specifications—the cost of the additions to be approved by the city,
because he agreed to charge for the additional work nothing more than
the actual cost. For these reasons, Geary, in our opinion, was not a
servant, but an independent contractor, for whose negligence, if any, the
city is not liable. Aderholt v. Cordon, 189 N. C., 748; Cole v. Durham,
176 N. C,, 289, 300; Simmons v. Lumber Co., 174 N. C., 220; Gadsden
v. Craft, 173 N. C., 418.

A municipal corporation exercises certain fumetions for special or
private corporate purposes, and others by virtue of certain attributes of
sovereignty. It is contended that in constructing the building the city
was In the exercise of a governmental funection, but the decision of this
question requires evidence which will fully disclose the purposes for
which the building was to be constructed and the uses for which it is
intended. Whether it is to be used in part for the profit, advantage, or
peculiar benefit of the city, or exclusively for purposes of a governmental
nature is not clearly revealed.

As to the city, we think the judgment of nonsuit should be affirmed;
but we cannot say that there is no evidence as to the negligence of the
defendant Geary.

There is testimony tending to show that the plaintiff was injured by
falling from a scaffold which he had helped to build; that he and Brank
were working together as carpenters, and that the construction of the
seaffold was a part of the work required of themj that the lumber which
went into the scaffold was defective and unsuitable for the purpose; that
Harrison was a laborer, whose duty it was to see that everyone who
asked for material “got it when he wanted it”; that Lee Drake was fore-
man, and had supervision of the laborers and carpenters; that he told
Harrison to get some material for the scaffold; that when it was brought
in he told the plaintiff and Brank to build the scaffold out of the mate-
rial furnished; and, finally, that defective lumber was the cause of the
fall, which resulted in the plaintiff’s injury. From this evidence the
- jury might have drawn the inference that the injury was due to defective
workmanship, for which the plaintiff was responsible, or to a failure to
inspect the lumber, for which Geary was responsible, or to the concurrent
negligence of the plaintiff and Geary.

In Fowler v. Conduit Co., 192 N. C., 14 (p. 18), it is said : “The prin-
ciples of liability growing out of the use of scaffolds, platforms and walk-
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ways, as declared by the decisions of this Court, are as follows: (1) The
employer must exercise ordinary care in selecting materials reasonably
suitable and safe for the construction of such instrumentalities; (2)
ordinary care must be exercised in the construction and inspection
thereof; (3) if the employer delegates the construction of such instru-
mentalities to one of his employces, he is responsible for the manner in
which this duty is discharged, and the employee using such instru-
mentality has a right to assume that the employer has exercised due care
both in the selection of proper materials and in the construction of the
instrumentalities.” See, also, Burgess v. Power Co., 193 N. C., 223, and
Robinson v. Ivey, tbid., 805.

There is at least some evidence that Geary negligently failed to make
the proper inspection, and in conscquence, furnished lumber that was
defective.  Whether the evidence is convineing must be determined by
the jury, not by the court.

As to the city, the judgment of nonsuit is affirmed; as to Geary, a
new trial is awarded.

J. C. RICHERT, JR., ET AL, v. JAMES SUPPLY COMPANY.
(TFiled 10 June, 1927.)

1. Evidence—Appeal and Error—Instructions—Harmless Error.

A wife sought to have her husband declared her trustee in taking title
to certain lands, and restrain his judgment creditor from selling the lauds
under execution in which judgment by default of an answer was rendered
against the husband, but the judgment creditor answered and raised issues
upon the question: Held, not prejudicial error to the answering defend-
ant for the judge to allow in evidence the default judgment rendered
ngainst the husband, and to instruct the jury that the default judgment
was excluded as to the rights of the judgment creditor to have the execu-
tion to issue.

2. Same—Judgments—Default—TIPleadings.
Ifeld, under the facts of this case, that the default judgment entered by
the clerk against the husband for the want of an answer could not bind
the answering defendant or prejudice his rights.

3. Appeal and Error—Evidence—Clerical Errors—Parol Trusts—Deeds
and Conveyances—Harmless Evror.

Where the right of the judgment creditor to issue execution against the
lands of the husband depends upon whether he owned the title ov held it
in trust for his wife, who had paid the purchase price, and the entire con-
troversy depended thereon, an inadvertence in the issue submitted in recit-
ing a deed of release instead of the deed in question, both containing the
same description as to the lands, will not be considered as a fatal variance
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between the pleadings and the proof, or calling for a judgment in defend-
ant’s favor when the jury has found that the lands were held in trust for
the wife.

4. Appeal and Error -— Deeds and Conveyances — Clerical Mistakes —
Descriptions~——Harmless Error.

In this case, Held, a clerical error made in the complaint as to the date
of a certain deed, and also in the judgment by defaul: rendered by the
clerk against one defendant, is not reversible error as tc the other.

5. Evidence—Pleadings—Variance—Deeds and Conveyances—Appeal and
Error.

Where a parol trust is sought to be engrafted on the title to lands con-
veyed to the husband in favor of the wife, is not a fatal variance between
the allegation and the proof that there was a clerical error in the com-
plaint in giving the date of the deed attached, and permitting this deed
to be introduced in evidence where the description of the lands is identical
in both deeds.

6. Pleadings—Interpretation.

Pleadings under our code system are liberally construed, so that actions
may be had upon their merits.

ArpeaL by defendant from Harding, J., at August Term, 1926, of
Macoxw.

J. C. Richert, Sr., was made a defendant with the James Supply
Company. He and Gertrude Richert were husband and wife. On 24
May, 1911, Elizabeth Walden executed a deed for a lot in the village of
Highlands, naming J. C. Richert as grantee. The deed was registered
17 July, 1911. At the Spring Term, 1925, of the Superior Court of
Macon County the James Supply Company recovered a judgment
against J. C. Richert, the grantee, for $2,574.53, with interest from
10 April, 1924, and issued a warrant of attachment against the lot
described in the deed. On 7 April, 1925, Gertrude Richert brought suit
against her husband, J. C. Richert, and the James Supply Company,
alleging that she had paid the purchase money for the lot, and praying
that her husband be declared a trustee for herself, and that the James
Supply Company be enjoined from making a sale under its judgment
and warrant of attachment. Both defendants were duly served by publi-
cation. J. C. Richert filed no answer, and the clerk rendered judgment
against him by default final. He did not appeal. The James Supply
Company filed an answer, and the case was transferred to the civil-issue
docket, and was tried at the August Term, 1926, upon the following
issue: “At the time of the sale of the land in controversy by Mrs.
Elizabeth Walden, and the execution of the deed of 24 May, 1911, to
J. C. Richert, was it in contemplation of the parties that the sale was to
Mrs, Gertrude Richert and not to J. C. Richert?” The jury answered
the issue “Yes.” Pending the action, Mrs. Richert died, and her heirs -
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at law and administrator were made parties plaintiff. TUpon return of
the verdict, it was adjudged that J. C. Richert took title to the lot in
trust for his wife, Gertrude Richert, mother of the present plaintiffs,
J. C. Richert, Jr., and Margaret Richert, ete., that they be declared the
owners, and that the sale under the judgment and warrant of attachment
in behalf of the James Supply Company be enjoined. The supply com-
pany excepted and appealed.

Horn & Patton and Bryson & Bryson for plaintiffs, appellees.
T. J. Johnston for the James Supply Company, appellant.

Apaxs, J. The summons was served by publication on the defendants
J. C. Richert and the James Supply Company, and no objection 1s made
as to the sufficiency of the service. A verified complaint was filed at
the time the summons was issued; an answer was filed by the James
Supply Company, but not by its codefendant. The clerk gave judgment
by default final against J. C. Richert, and transferred the case to the
civil docket for trial of the issues raised by the answer of the James
Supply Company. Neither defendant excepted to the judgment against
Richert, or appealed therefrom; but after the trial in the Superior Court
had begun, in fact, after the jury had been empaneled, the James Supply
Company made a motion to strike out the judgment rendered by the
clerk against J. C. Richert, and it now insists that the judgment was
void. Its argument is based upon an alleged want of jurisdiction. It
contends that the action was instituted to reform a deed on the ground of
mistake, and to engraft a parol trust upon a conveyance of the fee, and
that a suit involving these equitable elements is not within the purview
of any statute authorizing the clerk to render judgment by default final.
Laws 1921, Extra Session, ch. 92. It contends, also, that the answer of
the supply company raised issues upon which the rights of both defend-
ants depended, and that by operation of law the jury must determine
these issues as between the plaintiffs and the defendant Richert. The
appellant’s conclusion is that the clerk’s judgment is void, or, if only
irregular, that the judgment is for this reason open to its attack. Quite
a number of cases are cited which in our view of the controversy need
not be minutely examined. The question of irregularity may be dis-
missed for this reason: When the plaintiffs introduced the clerk’s judg-
ment against Richert, the judge sustained the appellant’s objection on
the ground that the evidence was immaterial to the issue and “excluded
the entire judgment.” This ruling, in effect, declared the judgment
void as to the defendant who objected. True, the court stated in the
presence of the jury that judgment had been rendered against Richert,
and this, the appellant contends, operated to its prejudice; but the posi-
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tion, we apprehend, is based on sentiment rather than law, and in any
event was made harmless by the instruction that as to the appellant the
evidence was excluded, because it was immaterial.

We do not regard Tennant v. Bank, 190 N. C., 364, as authority for
the position that the issue must have been answered by the jury as
against the defendant Richert. If through indifference or collusion
Richert saw fit to file no answer, the appellant was in no wise bound by
his action or by the judgment against him; and herein lies the distinction
between this case and Tennant’s. Nor can we concur with the appellant
in saying that there was a fatal variance in the pleadings and the
proof—such discrepancy between the complaint and the issue submitted
as necessarily invalidates the judgment. The deed from ZElizabeth
Walden to J. C. Richert for the lot in question was executed 24 May,
1911; the plaintiffs introduced another deed signed by Elizabeth Wal-
den on 7 October, 1919, purporting to be the release of a mortgage
executed by J. C. Richert on 25 May, 1911, to secure the payment of
$2,200. The complaint refers to a deed from Mrs. Walden to Richert
dated 8 October, 1919, and the clerk’s judgment recites the execution of
this deed through mistake. The issue submitted to the jury has refer-
ence to the deed of 24 May, 1911. The appellant contends that the
clerk’s judgment leaves the latter in full force and effect and purports
to set aside the deed releasing the mortgage. To this there seems to be
more than one answer. If the position be admitted, how can it avail
the appellant? Upon the issue joined between it and the plaintiffs the
jury found that the parties intended that the title to the lot should go
to Mrs. Richert by the deed bearing date 24 May, 1911, and it was there-
upon adjudged that J. C. Richert held the deed as trustee for his wife.
The verdict and judgment preclude a sale of the lot as the property of
J. C. Richert, and with this estoppel operating against it the appellant
has no legal interest in a controversy between the plaintiffs and the
alleged trustee as to the verbal accuracy of the clerk’s judgment. We
think, however, that there is intrinsic evidence of a clerical error as to
the date of the deed both in the complaint and in the judgment of the
clerk. In reference to the identity of the land described in the com-
plaint, in theé two deeds, and in the warrant of attachment there can be
no doubt; it is admitted that in each instrument the cescription is the
same, We are therefore of opinion that the first and second assign-
ments of error must be disallowed.

The third and fourth assignments embrace an exception to the issue
submitted and another to the court’s refusal to submit the issues ten-
dered by the appellant. It is insisted that there was error in permitting
the plaintiffs to introduce in evidence for the purpose of attack the
deed dated 24 May, 1911, because, as we understand, the complaint sets
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out the deed dated 7 Oectober, 1919, and not the deed of earlier date.
It 1s said that there is no allegation in the pleadings in reference to the
former deed, and that proof without allegation is as fatal as allegation
without proof.

The complaint, it is obvious, proceeds upon the theory that when
Mrs. Walden conveyed the lot it was the intention of the parties to vest
the legal title in Mrs., Richert. It is alleged that the latter paid the
whole of the purchase money; that a deed had been made to her and
had been held in escrow pending her payments; that it had been lost
and the execution of another had become necessary. The allegations
were evidently intended to apply to the original conveyance and not to
the release of the mortgage. The object of the prevailing system of
pleading is to have actions tried upon their merits, and to this end
pleadings are to be construed liberally and every intendment is to be
adopted in behalf of the pleader, however inartificial the allegations
may be, or however defective or redundant. Brewer v. Wynne, 154
N. C., 467 Hoke v. Glenn, 167 N. C., 594; S. v. Trust Co., 192 N. C,,
246. Considering the complaint in its entirety we conclude that the
mere recital of the release instead of the deed first conveying the legal
title 1s not fatal to the judgment or such error as calls for a new trial
on behalf of the defendant; and for this reason the third and fourth
assignments are overruled. It follows that the motion to dismiss the
action as in case of nonsuit was properly denied. The remaining assign-
ments are formal. We find

No error.

A. W. CRAWLEY axp ANNIE E. CRAWLEY, His Wrirg, v. MARY H.
STEARNS,

(Filed 10 June, 1927.)

Mortgages — Deeds and Conveyances — Title — After-Acquired Title —
Estoppel—Trusts.

Where a conveyance of lands designated on its face as a second mort-
gage conveys title to secure the payment of notes held by C., and in the
premises, and in the habendum names the C. as the grantee, and following
the habendum is a clause making it the duty of B., trustee, to sell the
lands upon default in the payment of the notes, etc., on demand of the
holder, ete.,, and upon foreclosure sale make the deed to the purchaser,
ete., and B., the trustee, afterwards acquires title by deed from C., and the
instruments are duly registered under the provisions of our statutes:
Held, the sale under the trust deed is a deed of bargain and sale, and
upon its registration, has the effect of a feoffment conveying the title to
the grantee, and the trustee having afterwards acquired the title, is
estopped to deny it.
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ArpeaL by defendant from Devin, J., at May Term, 1927, of Waxe.
Submission of controversy without action. C. S., 626.

N. G. Fonville for appellant.
Barwick & Leach for appellee.

Apams, J. On 26 September, 1918, Berry W. Brown and Alice E.
Brown, his wife, executed a written instrument, evidently intended as a
deed of trust but designated on its face as a second mortgage, purport-
ing to convey title to a lot in the city of Raleigh described as lot No. 9
on Shaffer’s map, to secure the payment at maturity of three bonds,
each in the sum of $500, held by L. B. Capehart and afterwards assigned
to the Mechanics and Farmers Bank. The parties named are the
makers, L. B. Capehart and Allen J. Barwick, trustee. In the premises
of the instrument and in the habendum Capehart is named as the
grantee. Following the habendum is this clause: “If the said parties
of the first part shall fail or neglect to pay interest on said bonds as the
same may hereafter become due, or both principal and interest at the
maturity of the bonds, or any part of either, then, on application of
said L. B. Capehart, or any assignee, or any other person who may be
entitled to the moneys due thereon, it shall be lawful for and the duty
of the said Allen J. Barwick, trustee, to advertise,” etec. On 7 July,
1924, Barwick, as trustee, sold the lot by public auvction to R. W.
Winston, Jr., and thereafter, in pursuance of an order confirming the
sale and directing a conveyance, executed and delivered to the purchaser
a deed conveying the property described in the instrument designated
“a second mortgage.” The purchaser at once entered into possession
and subsequently by warranty deed conveyed the lot to T. W. Johnson,
under whom through mesne deeds with covenants of warranty the plain-
tiffs claim title. The plaintiffs have contracted to sell the lot to the
defendant, who refuses to accept their deed on the ground that the deed
of trust vested in Capehart the legal title, which was not divested by
the trustee’s deed to the purchaser. On 27 April, 1927, L. B. Cape-
hart and his wife executed and delivered to Allen J. Barwick, trustee, a
deed conveying all their right, title and interest in and to the lot in
question and reciting, not only satisfaction of the secured debt, but rati-
fication of the trustee’s sale.

It is elementary learning that as to his grantee the maker of a deed
will not be heard to contradict it, or to deny its legal effect by any
evidence of inferior solemnity, or to say that when the deed was made
he had no title. As against his grantee he is estopped to assert any
right or title in derogation of his deed. Bigelow on Estoppel (5 ed.),
332; Hutton v. Cook, 173 N. C,, 496; Walker v. Taylor, 144 N. C., 176;
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Cuthrell v. Hawkins, 98 N. C., 203. Capehart and his wife are there-
fore estopped to deny the operation and effect of their conveyance to the
trustee, and the trustee is estopped by his deed to deny that title passed
to the purchaser at the sale made under the deed of trust. But here the
question is raised whether the trustee is estopped to assert such title as
he may have acquired on 27 April, 1927, by virtue of the deed from
Capehart. “If a grantor having no title, a defective title, or an estate
less than that which he assumed to grant, conveys with warrauty or
covenants of like import, and subsequently acquires the title or estate
which he purported to convey, or perfects his title, such after-acquired
or perfected title will inure to the grantee or to his benefit, by way of
estoppel.” 21 C. J., 1074, sec. 39; Baker v. Austin, 174 N. C., 433.
In the deed of the trustee there is no covenant of warranty. Is he,
nevertheless, estopped as to the after-acquired title?

At common law a covenant of warranty was necessary to preclude the
grantor from asserting an after-acquired title; but there is authority for
the position that if a deed shows that the grantor intended to convey
and the grantee expected to acquire the particular estate the deed may
found an estoppel, although it contains no technical covenants. 21
C. J., 1080, sec. 46; French v. Spencer, 21 How., 228, 16 Law Ed., 97.
A concise presentation of the subject appears in Olds v. Cedar Works,
173 N. C,, 161. The estoppel there relied on grew out of a deed con-
taining a covenant of warranty; and while the doctrine of estoppel by
warranty and estoppel by rebutter is discussed the Court, in an opinion
written by Allen, J., remarked: “There is also authority for the posi-
tion that a deed without warranty, which purports to convey the land,
passes an after-acquired title to the grantee; but it is not necessary to
decide that question, as there is a warranty in the deed before us. . . .
Tt is also held that a deed which purports to convey the land transfers
the estate as by a fine (Wellborn v. Finley, 52 N. C., 237) ; that under
our registration acts all deeds are put on the same footing as a feoffment
( Bryan v. Eason, 147 N. C., 292) and Mr. Rawle in his work on Cove-
nants, sec. 243, in discussing the effect of an estoppel by deed without
warranty, says: ‘Now, it must be carefully observed that by the common
law there were two classes of cases in-which an estate thus actually
passes by estoppel, and two only. The first was where the mode of
assurance was a feoffment, a fine, or a common recovery. Such was
their solemnity and high character that they always passed an actual
estate, by right or by wrong, and, as against the feoffor or conusor and
his heirs, not only divested them of what they then had, but of every
estate which they might thereafter by possibility acquire, and this doe-
trine has been applied in modern times. The second was where the
assurance was by lease, under which, it will be remembered, estates

2194
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could take effect in futuro,; and the estoppel seems to have been put
upon the ground of such having been the contract or agreement between
the parties.” If this position is sound—and we would be inclined to so
hold if the question was before us—if there was no warranty, the heirs
of the grantor could not recover the land under title claimed by descent
as against a stranger, for the reason that the after-acquired title would
pass to the grantor in the deed by estoppel, and as the heirs would not
be the owners of the after-acquired title, they could not recover on it.”

The principle is stated with like clearness by Brown, J., in Weeks v.
Wilkins, 139 N. C., 215: “As between the parties to a deed of bargain
and sale, the seizin is to be considered in law as passing because the
bargainor is estopped from showing that he was not seized of the title
which the deed purports to convey, and if he was actually seized of such
estate it was transferred by the statute of uses. As Henderson, J.,
tersely says, in Taylor v. Shuford, 11 N. C, 129: ‘As between the
parties the bargain and sale shall pass what it purports to pass; as to
strangers what it actually does pass.” This principle is founded in jus-
tice and reason. The grantee is necessarily influenced in making the
purchase by the quality and extent of the estate which purports to be
conveyed by the deed, and hence the grantor in good faith and fair
dealing should thereafter be precluded from gainsaying it. Where the
conveyance purports, as in this case, to pass a title in fee to the entire
body of land, the grantor is estopped thereafter to say it does not. The
consensus of all the authorities is to the effect that where the deed bears
upon its face evidence that the entire estate and title in the land was
intended to be conveyed, and that the grantee expected to become vested
with such estate as the deed purports to convey, then, although the deed
may not contain technical covenants of title, still the legal operation
and effect of the deed is binding on the grantors and those claiming
under them, and they will be estopped from denying that the grantee
became seized of the estate the deed purports to vest in. him. Van Rens-
selaer v. Kearney, 52 U. 8., 323, is a leading case in which Mr. Justice
Nelson states the doctrine with great clearness and wealth of learning.
Irvine v. Irvine, 76 U. S., 625. The true principle is that the estoppel
works upon the estate which the deed purports to corvey and binds an
after-acquired title as between parties and privies.”

The conveyance executed by the trustee to the purchaser at the sale
made under the deed of trust is a deed of bargain and sale which has
been duly registered. The seizin is deemed to have passed because the
maker is estopped, and the registration puts the deed on the footing of a
feoffment. In our opinion the judgment is free from error and should
be affirmed.

Judgment affirmed.
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HARRY M. ROBERTS v. R. E. BURTON axp WYTHE M. PEYTON
COMPANY.

(Filed 10 June, 1927.)

1. Taxation—License Tax—Principal and Agent—Sales-—Commissions—
Statutes—Real Estate Agents.

A real estate agent may not recover his commission from the owner in
making a sale when he has not paid his license tax as required by our
statute, Public Laws 1925, ch. 101, but in the action it must be shown
that the services rendered come within the meaning of the statute.

2. Appeal and Error—Instructions—Requests for Instructions—Issues—
Agreement of Parties—Courts.

Exceptions to the refusal of the court to give special prayers for in-
struction will not be sustained when it appears on appeal that the parties
had agreed that the court should answer the issues to which they were
addressed as a matter of law after verdict had been rendered on the
other issues, and this has been done.

3. Judgments—Verdict—New Trials—Contracts.

Where the plaintiff sues to recover from the defendant one-half of the
profits derived from the sale of real estate as agents for the owner, under
an agreement to that effect as to certain lands, a judgment upon the
verdict in his favor which includes commissions on defendant’s sale of
lands of others not included in the contract sued on, is reversible error
and entitled the defendant to a new trial.

ArpreaL by defendant Burton from Shaw, J., at March Term, 1927,
of BuxcoMse.

On 26 September, 1925, the plaintiff and the appellant entered into
a written agreement to take options on lands adjoining those of the
plaintiff and sell them and divide the profits. Burton took an option
on a tract owned by the plaintiff’s wife; and Roberts and Burton
took an option on 270.12 acres, the property of W. H. Sumner, at $100
an acre. The plaintiff alleged that this option was taken in Burton’s
name and that the Sumner land was sold to William and Mark Griffin
for $238.60, and at a profit of $138.60 an acre, making a total profit of
$37,454.80; that the plaintiff was entitled to one-half this amount and
Burton to the ofher half; that the defendants by a secret agreement
induced the Griffins to pay them $7,500 in cash, and to make notes for
the remainder in various sums payable at different dates. The plaintiff
alleged that the defendants have failed to account with him; that a
receiver of the money and notes has been appointed, and that the plain-
tiff is entitled to recover from the defendants $3,750, and one-half the
notes executed by the Griffins.

Denying the material allegations of the plaintiff the defendants
alleged that the plaintiff and his wife gave Burton an option on her
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tract containing 173.54 acres at the price of $600 an acre; that the two
tracts were sold together for $380 an acre; that the total price at which
the land was sold by the defendants was $168,590.80, or $37,454.40 in
excess of the purchase price; that the expense incurred in making the
sale was $18,724.40, leaving $18,724.40 as the net profit. The verdict
was as follows, the sixth and eighth issues having been answered by the
court as matters of law, after the others had been answered by the jury:

1. Did the defendant Burton enter into a contract with his codefend-
ant, Peyton & Company, to assist the said Burton in making sale of
the Roberts and Sumner tract? Answer: Yes.

1%%. If so, did said Peyton & Company perform said services? An-
swer: Yes.

2. If so, what amount, if any, were the defendants, Peyton & Com-
pany, entitled to under said contract? Answer: $18,727.40.

3. Did the plaintiff Roberts have any mnotice of the said contract
entered into between the said Burton and Peyton & Company until after
the transaction had been closed by sales contract between the plaintiff
and wife and Griffins, and Sumners and Griffins? Answer: No.

4, Did the defendant, Wythe M. Peyton & Company have notice at
the time it entered into the contract with R. E. Burton that the defend-
ant, R. E. Burton, had any contract with the plaintiff Roberts in regard
to the division of profits on the Sumner tract? Answer: Yes.

5. What were the services rendered by the defendant Peyton & Com-
pany under the arrangement with R. E. Burton reasonably worth?
Answer: $9,315.50.

6. Was the plaintiff entitled to any part of the $7,500 cash payment
received by the said Burton as profits on the sale of land to said
Griffins, as alleged in the complaint; and if so, what part? Answer:
Yes, one-fourth part of the $7,500 cash payment, to wit, $1,895, with
interest from 9 January, 1926.

7. If so, did the plalntlﬂ waive his r1ght to be pald in cash his part of
the $7,500 referred to in the foregoing issue, as alleged by defendant
Burton? Amnswer: No.

8. Is the plaintiff entitled to any part of the $29,954.80 in notes
received by the defendant, R. E. Burton, from William Ray Griffin and
M. A. Griffin as profits on the sale of lands to said Griffins, as alleged
in the complaint; and if so, what part? Answer: Yes, one-fourth part
of each of said notes,

9. What was the value per acre of the Sumner tract at the time of
the sale of said property to William Ray Griffin and M. A. Griffin?
Answer: §100.

10. What was the value per acre of the Roberts tract at the time of
the sale of said property to William Ray Griffin and Mark A. Griffin?

Angwer: $600.
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Thereupon it was adjudged that the plaintiff recover of the defendant
Burton $1,875 (one-fourth of $7,500), with interest from 9 January,
1926, and one-fourth of each of the notes aggregating $29,454.80
($7,363.70), with interest from 9 January, 1927, and that the notes in
the hands of the receiver be charged with the payment of these amounts;
that the receiver sell the notes and apply the proceeds in payment, the
notes received from Burton being primarily and those received from
Peyton Company secondarily liable for the payment of the amount due
the plaintiff—no sale to be made if the judgment was satisfied within
ninety days. The defendant Burton excepted and appealed.

Vonno L. Gudger, Gallatin Roberts and Mark W. Brown for plaintiff.
Bourne, Parker & Jones for appellant Burton.

Apaars, J. There was no error in refusing to dismiss the action as
in case of nonsuit. It is true that every individual buying real estate
for profit, whether as agent or otherwise, is required to pay a license tax,
and that no recovery can be had oun a contract forbidden by law either
in express terms or by implication from the fact that the transaction
has been made an indictable offense or has been subjected to the imposi-
tion of a penalty. Laws 1925, ch. 101, sec. 30; Finance Co. v. Hendry,
189 N. C., 549. But we do not think the evidence is sufficient to show
that the plaintiff was engaged in buying or selling real estate within
the meaning of the cited statute. Respess v. Spinning Co., 191 N. C,,
809. The first and third assignments are therefore overruled; the
second is abandoned.

Assignments four and five are addressed to the court’s refusal to give
the jury certain prayers for instructions in reference to the amount of
the plaintiff’s recovery; but the parties, reserving their right to except,
agreed, as appears of record, that the two issues relating to the amount
of the recovery should be answered by the court after the other issues
had been answered by the jury. The judge answered these two issues,
and of course there was no reason or occasion for giving the instruc-
tions. There is no specific exception to his answers. but the sixth assign-
ment of error is “the action of the court in signing the judgment as
appears in the record.” This may be treated as an exception to the
judgment, including of course the answers given to the sixth and eighth
issues. Under the agreement they were to be answered by the judge as
matters of law. (R. 57.) The plaintiff alleged that the total profit was
$37,454.80—8$7,500 in cash and $29,954.80 in notes. Deducting from
the total profit the sum given Peyton & Company in response to the
second issue ($18,727.40), we have as a remainder an equal sum (a part
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in money, a part in notes), one-half of which is awarded the plaintiff
by virtue of the two issues which were answered by the court. If it be
assumed that the calculation is correct, the amount apportioned or
divided between the plaintiff and Burton represents the net profit of the
sale of the Roberts and the Sumner tracts, but the agreement of the
plaintiff and Burton made 26 September, 1925, was confined to options
on lands adjoining the Roberts property. Their agreement to divide
the profits did not include the profits derived from the sale of the land
of Mrs. Roberts. The profit arising from the sale of the Sumner land
should be determined by the jury under appropriate instructions by the
court. For the reason indicated there must be a
New trial.

GRAHAM COUNTY v. W. K. TERRY & COMPANY axp FEREBEE &
COMPANY.

(PFiled 10 June, 1927.)

1. Taxation—Counties—Bonds—Constitutional Law--Statutes — Amend-
ments.

Where the Legislature has passed an act authorizing a county to pledge
its faith and credit in the issuance of bonds upon its ‘several readings,
upon its aye and no vote in accordance with Art. II, sec. 14, of the State
Constitution, and by later ratification of an act requiring the question to
be submitted to the qualified voters: Held, it is not required that the
later ratified act be also passed in accordance with the constitutional
requirement, and in the absence of a proper election, the bond issue will
be declared invalid.

2, Constitutional Law-—Contracts—Vested Rights—Retroactive Statutes
—Statutes—In Pari Materia.
Where a valid act authorizing a county to issue bonds has been passed
in accordance with the provisions of the State Constitution, Art. II, sec. 14,
leaving out the requirement that the question must first be submitted to
the qualified voters, and another act ratified a few days later makes this
requirement, the two acts will be construed in pari materie, and the later
as not having a retroactive effect, and the county does not acquire a
vested right under the first ratified act. Const., Art. I, sec. 17.

8. Statutes—Amendments—Taxation—Bonds—Counties.

Where the Legislature has passed an act, according to the provisions of
our Constitution, Art. II, sec. 14, authorizing a county to issue bonds,
unless it is made to appear to the contrary, an act ratified several days
later presumes a legislative intention to regard the first act as continuing
within its contemplation, subject to amendment,
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4. Same-—Constitutional Law—Taxation—Counties—Bonds—Elections—
Ratification by Electorate,

Where the Legislature has passed an act authorizing a county to issue
bonds according to the provisions of Const., Art. II, sec. 14, it is within
its power to add a provision that the question be first submitted to the
electorate of the county in order to the validity of the proposed bonds.

Arrear by plaintiff from a judgment of Stack, J., in a controversy
without action. On 10 January, 1927, the board of commissioners of
Granam County adopted the following resolution:

“Whereas, the offer of Messrs. Ferebee & Company, of Andrews,
N. C, and W. X. Terry & Company, for the purchase of $100,000 Gra-
ham County road and bridge bonds is the highest and best offer received,
and it is hereby resolved that the said bonds be hereby awarded to
Messrs. Ferebee & Company and W. K. Terry & Company, upon the
terms of their bid now upon file with the register of deeds, and it is
further agreed that this board will codperate with the said Ferebee &
Company with the view of having any necessary legislation enacted and
the passage of any resolutions that may be necessary, with the view that
said bonds be approved by their attorneys at the earliest possible date.”

In the statement of facts it appears that the indebtedness of the
county was equal to fifteen per cent of the taxable valuation of its prop-
erty and “that said bonds would not be valid without an act of the
Legislature.” An act purporting to validate the bonds was passed in
compliance with Constitution, Art. II, sec. 14, and ratified 4 March,
1927; and on 9 March, 1927, another act was ratified by the Legislature
requiring the validating aet to be submitted to the qualified voters of
the county. The election has not been called. The board is ready to
deliver the bonds and has demanded the purchase price, but the defend-
ants have refused to accept the bonds on the ground that they would be
invalid unless approved by a majority of the voters of the county.
Judge Stack, being of opinion that the bonds are invalid and that the
defendants are not required to take and pay for them, gave judgment
accordingly, and the plaintiff excepted and appealed.

R. L. Phillips for appellant.
No counsel contra.

Apams, J. The appellant contends that the act submitting to the
qualified voters of the county the question of issuing the bonds is in-
effective because it was not passed in compliance with Art. II, sec. 14,
of the Constitution. The section is as follows: “No law shall be passed
to raise money on the credit of the State, or to pledge the faith of the
State, directly or indirectly, for the payment of any debt, or to impose
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any tax upon the people of the State, or allow the counties, cities or
towns to do so, unless the bill for the purpose shall have been read three
several times in each house of the General Assembly and passed three
several readings, which readings shall have been on three different days,
and agreed to by each house respectively, and unless the yeas and nays
on the second and third readings of the bill shall have been entered on
the journal.”

The act of 4 March, purporting to validate the proceedings of the
board of commissioners, was passed in accordance with the constitu-
tional requirements and was not amended, changed, or modified as to
its terms in any respect by the act which five days afterwards referred
the question of issuing the bonds to the voters of the county. Imn
GQlenn v. Wray, 126 N. C., 730, cited by the appellant, the act authoriz-
ing a subscription for stock in a railroad company was amended on the
third reading, and the question was whether the amendment was ma-
terial. In the present case the object of the later act was to ascertain
the will of the taxpayers—to give them an opportunity by means of a
referendum to share in the legislative power which is reserved to the
people (25 R. C. L., 804, sec. 53), and not to raise money on the credit
of the county, or to pledge the faith of the county, or to impose a tax.

The plaintiff’s second position is this: that upon ratification of the
act of 4 March a binding contract existed between the plaintiff and the
defendants which no subsequent legislation could impair; that the
parties are protected by the constitutional provisions that no person
ought to be deprived of his property but by the law of the land, and
that no State shall pass any law impairing the obligation of contracts.
Constitution of United States, Art. I, sec. 10; Constitution of North
Carolina, Art. I, sec. 17.

The evil against which the Federal Constitution irtended to guard
was the effect incident to the operation of the forbidden law. Barnes v.
Barnes, 53 N. C., 366. The resolution adopted by the board of com-
missioners contains this clause: “It is further agreed that this board
will codperate with the said Ferebee & Company (bidders for the bonds)
with the view of having any necessary legislation enacted and the pas-
sage of any resolutions that may be necessary, with the view that said
bonds be approved by their attorneys at the earliest possible date.” It is
evident, we think, that the resolution contemplated delivery of the bonds
and completion of the contract only after the usual examination and
approval of the law authorizing the issuance of the bends. It affirma-
tively appears that the bonds have not been approved, presumably be-
cause the question whether they shall be issued has not been submitted
to the voters of the county. The act requiring the bonds to be voted on
was ratified on the fifth day after the ratification of the act purporting
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to validate the resolution of the commissioners. The same Legislature,
of course, enacted both statutes. Whether the later act was pending
when the earlier was ratified the record does not disclose; but the two
are so nearly related as to the date of ratification, the subject-matter
being the same, that we cannot hold as a matter of law that the Act of
9 March has the effect of impairing the obligation of a contract in dis-
regard of the constitutional inhibition. It seems to have been the pur-
pose of the General Assembly not to treat as final the Act of 4 March,
but to retain control of the subjeet for additional or supplemental legis-
lation. That this was within the legislative power is not open to ques-
tion. Cooley’s Const. Lim., 152. We are not inadvertent to the principle
that the law of contract enters into the contract itself (Hwll v. Brown,
144 N. C,, 117), or that vested rights may not be destroyed as a rule by
the retroactive operation of a statute ( Lowe v. Harris, 112 N. C., 472);
but we think that neither of these principles is controlling in the case
before us. The two statutes are in pari materia and must be construed
together. Moreover, the question presented will be academie if an elec-
tion is held and the bonds are approved.
Judgment affirmed.

ANNIE STILES HYATT v. W. L. McCOY.
(Filed 10 June, 1927.)

1. Actions—Husband and Wife—Parties—Constitutional Law—Seduction
Statutes.

Under the provisions of our State Constitution, feigned issues are abol-
ished, and actions should be brought by the real parties in interest, and
under the provisions of C. 8., 2513, an unmarried woman who has been
seduced may, in proper instances, maintain her action for damages against
her seducer.

2. Seduction—Married Women—Voluntary Submission — Support — Ac-
tions.

An action by a married woman for damages caused by seduction of her
virtue by the defendant will not lie when it is made to appear that she
yielded to him under his promises to provide for her and her husband,
who was disabled from earning a support for them,

Arrear by plaintiff from Stack, J., at April Term, 1927, of Macox.

The plaintiff brought suit to recover damages for seduction; the de-
fendant demurred to the complaint; the demurrer was sustained, and
the plaintiff excepted and appealed.

A summary of the material allegations of the complaint follows: The
plaintiff is a married woman; her husband was Perry Hyatt; they were
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married 21 April, 1912; her husband, while working for the defendant
suffered serious physical injury, and was afterwards unable to gain a
livelihood; the defendant told her that he was a man of means and
would support her and her husband; on various occasions he made
similar promises. He spent much time in her company, rode with her
in his car, and said he would give her a lot and build a house on it for
her husband and herself. By means of flattery and false and fraudu-
lent statements he persuaded her to submit to his embraces on several
occasions, and on 27 August, 1926, she gave birth to a child. The cir-
cumstances of this bare outline are stated with particularity in the
complaint, but a minute recital here is not necessary to an understand-
ing of the legal questions that are involved.

The defendant demurred to the complaint on three grounds:

1. That it appears from the complaint that the plaintiff has no legal
capacity to sue and maintain this action.

2. That the complaint does not state facts sufficient to constitute a
cause of action.

3. That it appears from the complaint that the plaintiff is a married
woman and is incapable of bringing and maintaining this action.

Horn & Patton and Bryson & Bryson for plaintiff.
Moody & Moody, McKinley Edwards and Henry (. Robertson for
defendant.

Apanms, J. The first and third grounds of demurrer were overruled,
and the only question for decision is whether the complaint states facts
sufficient to constitute a cause of action. It is provided by statute that
damages for personal injuries or other tort sustained by a married
woman may be recovered by her without the joinder of her husband;
and her right to bring suit is not affected by any distinction between a
negligent and a wilful wrong. C. S., 2513; Roberts v. Roberts, 185
N. C., 566; Crowell v. Crowell, 180 N. C., 516. But the specific point
we are now to consider is this: Is a married woman who yields to the
seductive embraces of a married man and thereby becomes a partaker
of his crime authorized by the law to maintain an action against him
for damages, under the allegations contained in the coraplaint?

To avoid confusion we must bear in mind that the controlling prinei-
ple is not that upon which the husband may bring suit for the seduction
of his wife or the alienation of her affections, or upon which the parent
may sue for the wrong done his child, or the master for the wrong done
his servant. At common law the action was based upon the relation of
master and servant, not upon that of parent and child or husbhand and
wife, and the measure of damages was such as the master would recover
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for the injury to his servant. This relation, however, is regarded as a
fiction. “All the authorities show that the relation of master and
servant between parent and child is but a figment of the law, to open to
him the door for the redress of his injury. It is the substratum on
which the action is built. The actual damage which he has sustained in
many, if not in most cases, exists only in the humanity of the law, which
seeks to vindicate his outraged feelings.”—Nash, J., in Briggs v. Evans,
27 N. C,, 16. See, also, Kwnney v. Laughenour, 8% N. C., 365; Scarlett
v. Norwood, 115 N. C., 284; Willeford v. Bailey, 132 N. C., 402;
Snider v. Newell, ibid., 614 Tillotson v. Currin, 176 N. C., 479,

This fictitious relation denied to a woman the right to maintain an
action under the common law for her seduction. In some of the States
the right has been conferred by statute; with us it has been recognized
by judicial decision on the theory that feigned issues are abolished
and that the woman is the real party in interest. Const.,, Art. IV,
sec. 1; C. 8., 446. In Hood v. Sudderth, 111 N. C.; 215, 219, it is said:
“The Code, sec. 177, having provided that an action should be brought
by the real party in interest, it should be beyond controversy that
where an action is for seduction of a woman of full age she, and not the
father, is the proper one to bring the action.” There the suit, brought
by the woman was sustained, the complaint having been construed as
broad enough to include an action for breach of promise to marry, for
fraud and deceit, for injury to character and person, and for seduction.
In Strider v. Lewey, 176 N. C., 448, the plaintiff, a minor, alleged that
“the defendant, her grandfather, took advantage of her youth and in-
experience, and with wicked and diabolical design upon her innocence
and virtue induced her to submit to his wishes”; and Hood v. Sudderth
was cited as a precedent for the action. The basis of the action in
Hardin v. Davis, 183 N. C., 46, was not so much a breach of promise as
“deception, enticement, or other artifice”” The plaintiff in each of
these cases was unmarried; each plaintiff was the vietim of a false
promise of marriage, or of dominating influence, or of fraud and decep-
tion upon which she reasonably relied. The Court has never held that
the principle announced in these cases is applicable to an action insti-
tuted by a married woman to recover damages for her seduction. In-
deed, the weight of authority denies such application of the principle.
The general rule is that the plaintiff must bring forward evidence, not
only that she was seduced, but that she was unmarried at the time of the
seduction. 35 Cyc., 1311, 1319; 24 R. C. L., 770. A married woman by
reason of the marital relation acquires a knowledge which ought to
guard her from dangers of which an unmarried woman might have no
knowledge. 24 R. C. L., 738; Jennings v. Comrs., 21 L. A. R. (N. 8.),
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266n. Moreover, a woman cannot maintain an action for her own
seduction if the surrender of her person is induced by the promise of
compensation in money or its equivalent. In such eveat she is regarded
as a voluntary accomplice, a partaker of the defendant’s crime, and, in
the words of Parsons, C. J., “She cannot come into court and obtain
satisfaction for an injury to which she was consenting.” Paul v. Frazier,
3 Mass., 71; Strider v. Lewey, supra.

The representations leading up to the alleged injury are set forth in
the complaint. The defendant promised to furnish money for the sup-
port of the plaintiff and her husband; he gave assurance that he was
wealthy, and that they should be free from want; that he had bought
two lots on Lake Emory and would give the plaintiff one of them and
build a house on it for her; and, in short, that he would amply provide
for the needs of the plaintiff and her husband.

These statements portray the character of the declarations by which
the plaintiff was “led astray,” as well as her motive in yielding consent.
If the declarations were false the motive, considered in the light most
favorable to the plaintiff, was the hope of pecuniary aid; but this
reward of iniquity the law does not palliate or condone. We concur in
his Honor’s opinion that the action cannot be maintained. The judg-
ment is

Affirmed.

STATE v. ODELL MeHAFFEY, LLOYD HARKINS axp NELL COFFEY.
(Filed 10 June, 1927.)

1. Instructions-——Homicide——Appeal and Error—Prejudice—New Trials.
Where upon a trial for a homicide there is evidence tending to show
that the prisoner acted in self-defense in taking the life of the deceased,
an erroneous instruction to find the defendant guilty of murder in the
second degree if the jury should find beyond a reasonable doubt that the
killing was deliberately done, is not cured by other correct parts of the
charge arising under the evidence of the case.

2. Same—Aiders and Abettors.

Where several defendants are tried for a homicide, an instruction not
based on sufficient evidence that some of them would be guilty as aiders
and abettors depending upon whether the one who committed the act did
so under certain circumstances, is reversible error as to those charged
with aiding and abetting.

CrimMiNaL actioN, before Harwood, J., at November-December Term,
1926, of Haywoon.
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The defendant MeHaffey, together with Lloyd Harkins and Nell
Coffey, wife of the deceased, were tried upon a bill of indictment charg-
ing them with the murder of J. T. Coffey and with conspiracy to kill
said Coffey.

The evidence tended to show that the deceased had been convicted of a
violation of the prohibition law and confined to the common jail of
Haywood County. The defendant, Nell Cofley, his wife, who was a
double first cousin of the defendant Harkins, visited him while in jail
from time to time. The deceased Coffey was released prior to the com-
pletion of his sentence and conceived the idea that there was intimate
relation between his wife, Nell Coffey, and the defendant Harkins. On
Sunday, 12 September, all the defendants were at Coffey’s house, and
Coffey had some conversation with Harkins about rumors in the neigh-
borhood concerning his wife. The defendant Harkins suggested that he
take the matter to court and have it determined. During the course of
the conversation Coffey told the defendant Harkins not to take his wife
in his car any more until the matter had been straightened out. Coffey
was drinking and continued his drinking during the afternoon. After
the defendants, MeHaffey and Harkins, had left the house of the de-
ceased the deceased began to curse his wife, the defendant, Nell Cofley,
saying, “He would take a gun and would not leave anything standing in
five miles.” The violence of the deceased put her in fear, and she left
home and went out upon the highway, and in a short time the defendant,
Lloyd Harkins, approached in an automobile in which were riding the
defendant, MeHaffey, and his wife, and two small children. Mrs.
Coffey appealed to them for protection, stating that her husband had
threatened her and caused her to leave home, and that she was afraid to
return home and spend the night, stating further that she would go
to the home of her sister, Mrs. Ed Trull, and spend the night and
return home after her husband became sober. After driving around
for some time the party went to the home of Ed Trull and arrived there
after dark. Just as they arrived at Trull’s house the deceased came up
to the car in a threatening and violent manner, ordering his wife to get
out of the car, threatening “to shoot every damn thing in the car.” He
repeated this statement three or four times as he was approaching the
car. The defendant, Harkins, contended that as the deceased ap-
proached him in the dark, using this threatening language, that he was
put in fear of death or great bodily harm, and as the deceased reached
the car he fired one shot, which killed the deceased.

Bowers, a witness for the State, testified that MeHaffey got out of the
car and went around the car and shot the deceased. It appeared that
only one shot was fired, and the defendant Harkins admitted the shoot-
ing. The deceased, Coffey, and the MeHaffey family had been very
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friendly and had visited each other from time to time, and there was no
evidence of any ill-will existing between them and the deceased.

The jury convicted the defendant Harking of murder in the second
degree and the defendant MeHaffey of manslaughter, and acquitted the
defendant Nell Coffey.

From the judgment of the court, sentencing the defendant Harkins to
a term of fourteen years in the State prison and the defendant
MeHaffey for a term of eight years, both of said defendants appealed.

Attorney-General Brummitt and Assistant Attorney-General Nash
for the State.
Rollins & Smathers, Morgan & Ward and M. G. Stamey for defend-

ants.

BroepEN, J. The trial judge charged the jury as follows: “Gentlemen,
if you shall find from the evidence, beyond a reasonable doubt, that Odell
MeHaffey, with malice aforethought, intentionally fired a pistol at the
deceased, J. T. Coffey, and killed him, and you fail to find beyond a
reasonable doubt that the killing was done with premeditation and de-
liberation, then it would be your duty to return a verdict of guilty of
murder in the second degree against Odell MeHaffey,” “If you shall
find from the evidence beyond a reasonable doubt that Lloyd Harkins,
with malice aforethought, intentionally fired a pistol at the deceased,
J. T. Coffey, and killed him; and if you shall fail to find beyond a rea-
sonable doubt that at the time of the killing it was done with premedita-
tion and deliberation, then it would be your duty to return a verdict of
guilty of murder in the second degree against the defendant, Lloyd
Harkins.”

The learned trial judge correctly stated the law as to the right of self-
defense in other portions of the charge, but the peremptory instructions
above given, to all practical purposes, deprived the defendants of the
force of such defense, and must be held as error.

The court further charged the jury: “If you shall find from the
evidence beyond a reasonable doubt that the defendant, Lloyd Harkins,
without malice and without premeditation and deliberation, fired the
pistol at J. T. Coffey and killed him, then it would be your duty to
return a verdict of guilty of manslaughter against him unless you shall
find from the evidence the existence of such facts and circumstances as
would excuse it on the ground of self-defense, and if you should find
that the other two defendants were present at the time the fatal shot
was fired and the defendant Harkins was not excusable at the time he
fired the shot, that he was guilty of manslaughter, and the other two
defendants or either of them were present for the purpose of aiding and
abetting and assisting they, too, would be guilty of meanslaughter, or if
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vou should find that one of them was present with that intention, then
that one would be guilty.”

“If you should find from the evidence, beyond a reasonable doubt, that
the defendant Odell MeHaffey, without malice and without premedita-
tion and deliberation, fired the fatal shot with a pistol and killed J. T.
Coffey, then it would be your duty to return a verdict of guilty of man-
slaughter against Odell MeHaffey, unless he has shown by the evidence
the existence of such circumstances as will excuse it on the ground of
self-defense, and if you should find Odell MeHaffey guilty of man-
slaughter, and if you find from the evidence, beyond a reasonable doubt,
that the other two defendants, or either of them, were present for the
purpose of aiding, assisting and abetting and encouraging MeHaffey in
the perpetration of the crime, then it would be your duty to return a
verdict of guilty of manslaughter against the two, or against the one, as
vou shall find from the evidence.”

Abstractly, these instructions are correct, but upon close scrutiny and
examination of the record, we fail to find any evidence of aiding and
abetting as defined by law, and the exceptions of the defendants to the
instructions must be upheld. S. v. Jarrell, 141 N. C,, 722; S. v. Hart,
186 N. C., 5823 §S. v. Baldwin, 193 N. C., 567.

There are other exceptions in the record, but by reason of the fact that
a new trial is awarded, we refrain from comment in order that both the
State and the defendants may have a fair and impartial trial upon the
merits of the case.

New trial.

MARY EVANS v. SHEA BROTHERS CONSTRUCTION COMPANY.
(Filed 10 June, 1927.)

Roads and Highways-—Negligence—Rule of the Prudent Man — Danger-
Signals—Warnings—Barriers — Instructions — Appeal and Error —
New Trials.

A contractor for the construction of a State highway is required to
use the care of the ordinary prudent man to properly use such means as
will protect those traveling thereon from being injured by places left in
the incompleted work dangerous or menacing to those who may travel
or attempt to travel along its route, and for its negligent failure therein
is liable only for the proximate cause thereof; and an instruction that
makes the defendant contractor liable absolutely to maintain an obstruc-
tion placed by it to prevent the use by the public of a place of danger, is
reversible error upon which a new trial will be ordered on appeal.

Arpear by defendants from Stack, J., and a jury, at March Term,
1927, of Gramam. New trial.
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This is an action for actionable negligence, brought by plaintiff
against defendants for injuries sustained. Plaintiff, on 10 July, 1926,
was in a Ford car with her husband, going to Yellow Creek; her son
Cecil Evans was driving the car. The defendants, contractors under the
North Carolina State Highway Commission Project No. 930, were con-
structing a part of State Highway No. 108, between Brooks Gap and
Yellow Creek, in Graham County, crossing Service Branch between
these two points.

John Shea, one of the defendants, testified in part: ‘“This particular
fill across the Service Branch, there were two roads there, and the roads
were in a curve, and in order to straighten the road up I had to make
a high fill across Service Branch, and started the narrow fill with
wheelers across the Service Branch, and this road around was kept open
at all times. Connor Brothers went around there. We went around,
different people went around all the time. It was kept open and worked
by the overseer. . . . When we stopped working, I put a 50-inch pipe
across this fill and somebody rolled it away. I had not worked on it in
three weeks. It wasn’t long before the accident, because I was up there
a few days before that myself. . . . It was impossible to build it all
across there at one time; have to build it a row at a time. It was
dangerous to go across there. I did not put signs there because there
was a public road that you could go. The fill was not completed.”

Cecil Evans testified in part: “We started down to Yellow Creek,
and on the right-hand side going down was a big dump and curve, and
after you got out of this curve from the left-hand side of the road you
hit the first part of this dump, and when you hit it, it is rough and
slopes up a little bit and hit the north side next to Yellow Creek; it is a
steep bank and I couldn’t pull it with the speed I had, and I started
back to get more speed, and the loose dirt caught me and I turned over
the bank. I was right on the fill before I could see it; I could see the
ridge but could not tell what it was. I don’t know whether it was a
road before that or not.” “Q. Could you tell whether there had been
tracks on that part of the roadway where your car turned over? A. The
witness answered ‘Yes.” The fill must have been somevwhere from 40 to
50 feet long, 8 to 10 feet high. The top of the fill was 6 or 614 feet
wide. The fill was rough, and when you got close to the top was a big
bank of dirt that looked like it had been dumped out and tracks going
over it. I started back to get a better start and the loose dirt caught
my wheel and turned me over the bank. I did not see any detour sign
or barrier before I got to that point of the road. That was my first trip
over the road. I did not know whether it was a public road or not.”

The issues submitted to the jury, and their answers thereto, were as
follows:
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“1. Was the plaintiff injured by the negligence of the defendant, as
alleged in the complaint? Answer: ‘Yes/’

“9, What damage, if any, is the plaintiff entitled to recover of the
defendant? Answer: ‘$750.”

After deliberating for some hours, the jury returned to the box and
requested further instructions, and asked the following question: “One
thing we want to know is, is the defendant responsible if he didn’t keep
this barrier in the place where it looked like the road turned? Would
he be responsible if he didn’t keep it there all the time? He said he put
it there, not on the old road, but where the new construction was.” By
the court: “Yes, it would be the duty of the defendant to keep an ob-
struction there all the time, so long as the public was using it, and if he
failed to have a warning up there, he would be negligent.”

To this instruction, defendants excepted, assigned error, and appealed
to the Supreme Court.

T.A. Morphew and T. M. Jenkins for plaintiff.
R. L. Phillips for defendants.

Crarxson, J. In Hughes v. Lassiter, 193 N. C., p. 650, this Court
has recently discussed matters presented in this action, and it is unneces-
sary to repeat.

It was contended in the present action by defendants that the road on
which the alleged injury occurred was not a detour road. The plaintiff
left the main highway and traveled a dangerous road not opened. The
charge goes too far, and is prejudicial. The jury should have been
instructed that, under all the facts and circumstances of the case, it was
their province to determine whether defendant failed to exercise ordi-
nary care—that degree of care which a prudent man should use and
exercise under like circumstances and charged with like duty.

“In order to establish a case of actionable negligence in a suit like
the present, the plaintiff must show: First, that there has been a failure
to exercise proper care in the performance of some legal duty which the
defendant owed the plaintiff, under the circumstances in which they
were placed; and, second, that such negligent breach of duty was the
proximate cause of the injury—a cause that produced the result in con-
tinuous sequence and without which it would not have occurred, and one
from which any man of ordinary prudence could have foreseen that
such a result was probable under all the facts as they existed. Rams-
bottom v. B. R., 138 N. C., 41.” Whitt v. Rand, 187 N. C., at p. 808.

In White v. Realty Co., 182 N. C,, at p. 538, it is held: “His Honor
correctly charged the jury that if the negligence of McQuay, the owner
and driver of the Ford car, was the sole and only proximate cause of

3—194
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plaintiff’s injury, the defendant would not be liable; for, in that event,
the defendant’s negligence would not have been one of the proximate
causes of the plaintiff’s injury. Bagwell v. R. R., 167 N. C,, 615. But
if the degree, however small, of the causal negligence, or that without
which the injury would not have occurred, be attributable to the defend-
ant, then the plaintiff, in the absence of any contributory negligence on
his part, would be entitled to recover, because the defendant cannot be
excused from liability unless the total causal negligence, or proximate
cause, be attributable to another, or others. ‘When two efficient proxi-
mate causes contribute to an injury, if defendant’s negligent act brought
about one of such causes, he is liable” Wood v. Public Corp., supra
(174 N. C,, 697), and cases there cited.” Albritton v. Hill, 190 N. C.,
4293 Hanes v. Utilities Co., 191 N. C., 13,

For the reasons given, there must be a

New trial.

STATE v. THOMAS W. MANEY, ABRA MANEY, anp GUY ANDERS.
(Filed 10 June, 1927.)

Criminal Law—Assault—Husband and Wife — Self-Defense — Excessive
Force—Questions for Jury.

Where a wife is assaulted in the presence of her husband by one using
insulting language relating to her innocence and virtue, and the assailant
had put his arm about her, the husband has the same right as the wife
in using sufficient force to repel the attack, and the question of whether
the force he used in striking the assailant in the face was excessive for
that purpose, or prompted by a spirit of revenge, etec., is one for the jury.

Arpear by defendant Thomas W. Maney from Stack, J., and a jury,
at August Term, 1926, of Buxcomse. New trial.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
J. E. Swain, R. Sidney King, and A. Hall Johnston for defendant.

Crarkson, J. The defendant Thomas W. Maney, Abra Maney, and
Guy Auders were indicted for assault with intent to kill Gus Harwood.
Abra Maney and Guy Anders were acquitted by the jury, and Thomas W.
Maney was convicted of simple assault. Thomas W. Maney was sen-
tenced to serve 30 days in jail and pay all cost.

Thomas W. Maney testified in part: “I struck him in defense of my
wife the first time, in defense of myself when he tried to cut me with a
razor. When I hit him with my fist the first time, he had a hold of my
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~wife, and I struck him to make him turn her loose. . . . I struck Gus
Harwood because he was assaulting my wife, and using that vile lan-
guage to her. I would do the same thing, Mr. ... , if he assaulted
your wife in my presence.”

Mrs. Thomas W. Maney testified in part: “Gus Harwood was in a
drunken condition, and when he saw me he come up to me in a very
insulting manner and took hold of me, and said some very insulting
remarks to me as to what he intended to do to me (language is too vulgar
to use). But it reflected upon my purity and virtue. When he did
this, my husband, Tom Maney, struck Harwood with his fist and made
him release me, and then Harwood turned on my husband and made an
assault on him in such a violent manner, and used such vile and insult-
ing language in my presence, and in the presence of my children, that I
was forced to run into the house and gather up my little children and
leave home, going into the woods, and when I left, Gus Harwood and
his friends were assaulting my husband.”

The testimony of Thomas W. Maney was substantially that of his
wife, and they were corroborated by Abra Maney and Guy Anders. A
number of reputable citizens testified that the general reputation of
defendant was good.

The court below charged the jury as follows, to which exception and
assignment of error was duly made: “As to Tom Maney, if you find
that he struck Gus Harwood, if you find beyond a reasonable doubt that
the defendant Tom Maney struck Gus Harwood, at first because he put
his arms around his wife and for using certain language before his wife
and children, then he would not have been justified in hitting Gus Har-
wood in the face and knocking him down.” We think the charge of
the court below is not borne out by the law, and cannot be sustained
under the facts and circumstances of this case.

Cooley’s Blackstone, Vol. 2 (3 ed.), p. 2, lays down the law as follows:
“The defense of one’s self, or the mutual and reciprocal defense of such
as stand in the relations of -husband and wife, parent and child, master
and servant. In these cases, if the party himself, or any of these of* his
relations be forcibly attacked in his person or property, it is lawful
for him to repel force by force; and the breach of the peace which
happens is chargeable upon him only who began the affray. For the
law, in this case, respects the passions of the human mind; and (when
external violence is offered to a man himself, or those to whom he bears
a near connection), makes it Jawful in him to do himself that immediate
justice, to which he is prompted by nature, and which no prudential
motives are strong enough to restrain. It considers that the future
process of law is by no means an adequate remedy for injuries accom-
panied with force; since it is impossible to say to what wanton lengths
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of rapine or cruelty outrages of this sort might be carried, unless it were
permitted a man immediately to oppose one violence with another.
Self-defense, therefore, as it is justly called the primary law of nature,
80 it is not, neither can it be in fact, taken away by the law of society.
In the English law, particularly, it is held an excuse for breaches of the
peace, nay, even for homicide itself; but care must be taken that the
resistance does not exceed the bounds of mere defense, and prevention;
for then the defender would himself become an aggressor.” Brill,
Vol. 2, Cye. Criminal Law, secs. 722, 728.

In 1 Bishop on Criminal Law (9 ed.), p. 623, it is said: “Ordinarily,
if not always, one may do in another’s defense whatever the other might
in the circumstances do for himself. The common case is where a
father, son, brother, husband, servant, or the like, protects by the
stronger arm the feebler. The right to do this is unquestioned.”

In 8. v. Johnson, 75 N. C., at p. 175, it is said: “The proposition
is true that the wife has the right to fight in the necessary defense of her
husband, the child in the defense of his parent, the servant in defense of
his master, and reciprocally; but the act of the assailant must have the
same construction in such cases as the act of the assisted party should
have had if it had been done by himself; for they are in a mutual rela-
tion one to another. Although the law respects the human passions, yet
it does not allow this interference as an indulgence or revenge, but
merely to prevent injury. The son, therefore, is allowed to fight only in
the necessary defense of the father; and to excuse himself, he must plead
and show that Shipwash could have beat his father, had the son not
interfered. 3 Bl.,, 3, and note; 1 Hale Pl. Cr., 484; Bac. Ab. Master
and Servant, P.” §. v. Brittain, 89 N. C,, 481; S. v. Bullock, 91 N. C.,
p- 614; 8. v. Coz, 153 N. C,, 638; S. v. Greer, 162 N. C,, 640; S. ».
Gaddy, 166 N. C., 341; Roberson v. Stokes, 181 N. C,, at p. 63; 8. v.
Holland, 193 N. C., p. 713.

The testimony of Mrs. Maney was to the effect that Gus Harwood, in
a drunken condition, came up to her and in a very insulting manner
took hold of her and made insulting remarks, too vulgar to use, reflecting
on her purity and virtue. Her husband, the defendant, struck him with
his fist to make Harwood turn her loose. She had a right to strike
Harwood to make him turn her loose, and her husband had the same
right to strike him. The defendant did what he had a right to do.
Such action was prompted by the primary law of nature—a husband’s
right to protect and defend his wife. If true, he acted under the highest
impulse and instinet to protect the person of his wife from one who had
assaulted her, and should not be held to an accountability by the law.

The court below charged the jury that if they found beyond a reason-
able doubt that defendant Maney struck Harwood, at first because he



N.C.] SPRING TERM, 1927. 37

STATE v. CARROLL.

put his arms around his wife and for using certain language before his
wife and children, that he would not be justified in hitting Harwood in
the face and knocking him down. We cannot sustain the charge. It
was a question for the jury to say, under the facts and circumstances of
the case, whether defehdant hit Harwood in the face and knocked him
down to make Harwood turn his wife loose. He had a right to defend
his wife against the assault of Harwood. The question of excessive
force was for the jury.

In the oft-quoted case of S. v. Perry, 50 N. C., at p. 10, the rule of
abusive language is thus stated: “If one person, by such abusive lan-
guage towards another as is calculated and intended to bring on a fight,
induces that other to strike him, he is guilty, though he may be unable
to return the blow. He is undoubtedly the immediate cause of the
breach of the peace, and is morally the more guilty of the two.”

In such a case, both are guilty of an affray—the one who strikes the
blow and the one who uses the abusive language that prompted the blow.
The vice in the charge is that the court below coupled two propositions
in one and said that defendant was not justified if he struck Harwood in
the face and knocked him down (1) because he put his arms around
his wife, (2) and for using certain language before his wife and chil-
dren. As to the first proposition, it was for the jury to say whether
he was justified in striking him in the face and knocking him down to
make him turn loose his wife, and in so doing, whether he used excessive
force. As to the second proposition, it was for the jury to say whether
defendant struck Harwood for the abusive language used before his wife
and children.

Under the facts and circumstances of this case, “The measure of force
which the defendant was permitted to use under such circumstances
ought not to be weighed in ‘golden scales”” S. v. Hough, 138 N. C,,
at p. 668. The probative force of the evidence is for the jury.

For the reasons given, there must be a

New trial.

STATE Ex RerL. BOARD OF MEDICAL EXAMINERS axp COMMISSIONER
OF PUBLIC WELFARE, PETITIONER, v. ROBERT 8. CARROLL, RE-
SPONDENT.

(Filed 10 June, 1927.)

Physicians and Surgeons—State Board of Medical Examiners—Revocation
of License—Procedure—Appeal and Error—Questions for Jury.

The appeal from the State Board of Medical Examiners allowed to a

physician whose license has been revoked for immoral conduct in the
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practice of his profession, follows the procedure allowed in analogous
cases, and the intent of the Legislature is interpreted to give a trial
de novo in the Superior Court wherein the jury are to decide upon the
evidence adduced before them the facts involved in the issue. C. 8., 6618.

Arprar by Board of Medical Examiners and Commissioner of Public
Welfare from Shaw, J., at April Term, 1927, of BuNcoMBE.

Proceeding for the revocation of a physician’s license to practice medi-
cine in the State of North Carolina. The charge preferred against the
respondent by Mrs. Kate Burr Johnson, State Commissioner of Public
Welfare, before the State Board of Medical Examiners was sustained,
and the license revoked. On appeal to the Superior Ccurt of Buncombe
County, it was held that the respondent was entitled to a trial de nowvo,
‘and to have the issue of fact determined by a jury. From this ruling,
the Board of Medical Examiners and the Commissioner of Public
Welfare appeal, assigning error.

Attorney-General Brummitt, Assistant Attorney-General Nash, and
Luther Hamilton for appellants.

Julius C. Martin, Robert R. Williams, and Mark W. Brown for
appellee.

Stacy, C. J. It is the contention of the State Roard of Medical
Examiners and the Commissioner of Public Welfare that this is neither
a eriminal prosecution nor a civil action in the common-law sense, but a
special proceeding under C. S., 6618, to revoke a physician’s license to
practice medicine, and that, on appeal to the Superior Court, as allowed
by the statute, the respondent is not entitled to a trial by jury. The
appeal, therefore, presents for our decision solely a question of proced-
ure, nothing more.

The alleged prematurity of the appeal is pretermitted, as the point
raised has not heretofore been decided by us, and it would seem that an
expression of opinion would be helpful at this time, a course pursued in
a number of cases and permissible under our decisions. Corp. Com. v.
Mfq. Co., 185 N. C,, 17.

The initial step in the proceeding to revoke the license of respondent
to practice medicine in this State was a petition filed by the Commis-
sioner of Public Welfare with the State Board of Medical Examiners on
19 April, 1926, charging that “Doctor Robert S. Carroll has been guilty
of ‘grossly immoral conduct’ with patients and nurses in the Highland
Hospital in the city of Asheville, of which he is the owner and medical
director,” and asking that his license be revoked in accordance with the
provisions of section 6618, volume three, of the Consolidated Statutes.
Thereafter, on 26 June, 1926, following a full hearing of the case, had
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after due notice given the respondent, the State Board of Medical
Examiners entered an order revoking Dr. Carroll’s license to practice
medicine in North Carolina. From this order the respondent appealed
to the Superior Court of Buncombe County, under the following provi- -
slon appearing in the above-mentioned statute: “Provided further,
that the holder of a license so revoked shall have the right to appeal to
the courts; and if action of the board of examiners be reversed, he shall
be allowed to retain his license.”

At the threshold of the hearing in the Superior Court, the question
arose as to how the matter should be tried, whether before the judge
alone, upon the evidence taken before the board of medical examiners,
or de novo before the judge and a jury. The court ruled that the
respondent was entitled to a trial de novo, and to have the issue of fact
determined by a jury. This ruling is challenged by the appeal. Noth-
ing more is presented for our consideration or decision.

Many cases from other jurisdictions are cited in support of the posi-
tion taken by appellants, and the respondent has likewise called to our
attention a number of authorities which seem to support his position.
The apparent conflict in the cases, however, becomes less real when it is
remembered that the provisions of the several statutes, under which the
actions or proceedings arose, are not all alike.

The authorities are unanimous in holding that the question of pro-
cedure, such as here presented, is one of statutory construction. If this
be the correct view of the matter, and we think it is, then, to all intents
and purposes, it would seem that the question has practically been de-
cided in favor of the Court’s ruling in Blair v. Coaskley, 136 N. C., 405,
where it was said: “In the absence of any procedure prescribed by
statute, we must proceed by analogy to the practice in other like cases,
so that the intent and purpose of the Legislature may be effectuated as
near as may be, and that the right of appeal may be preserved to the
citizen, and at the same time not abused.” To like effect is the holding
in Cook v. Vickers, 141 N, C., 101, where it was said: “Where an
appeal is expressly or impliedly given, the courts may look to other
general statutes regulating appeals in analogous cases and give them
such application as the particular case and the language of the statutes
may warrant, keeping in view always the intent of the Legislature.”

We conclude that “the right to appeal to the courts,” given by C. 8.,
6618, when exercised, carries the whole proceeding to the Superior Court
for trial de novo, with the right to have the controverted issues of fact
tried before a jury in the usual and customary way. Keaton v. Godfrey,
152 N. C., 163 Corp. Com. v. Mfg. Co., 185 N. C,, p. 22.

The trial court correctly ruled that the respondent was entitled to have
the issue of his guilt or innocence submitted to a jury, agreeable to the
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usual course and practice in the Superior Court; and had a jury been
empaneled, and a verdict directed in his favor in the absence of evidence
to support the charge preferred against him, with a judgment reversing
the action of the board of examiners entered thereon, a very serious
question would have arisen as to whether the whole matter was not now
res adjudicata. But as a different course was pursued in the court
below—a judgment of reversal being entered on a dismissal of the charge
without the aid of a jury-—we are constrained to remand the cause for
further proceedings, not inconsistent with the conclusions announced
herein.
Remanded.

MISSIE PICKLESIMER v. LOUISVILLE AND NASHVILLE RAILROAD
COMPANY.

(Filed 10 June, 1927.)

Damages-—Mental Anguish—Evidence — Questions for Jury — Courts—
Matters of Law.

Where the plaintiff sues to recover damages for mentsl anguish she has
sustained by not reaching the bedside of her dying mcther, ete., alleged
to have been caused by the mixed train upon which she was a passenger
running greatly behind its schedule time, and there is no evidence that
she had received any but courteous treatment from the defendant’s con-
ductor, to whom she stated the circumstances, or any other of the de-
fendant’s agents or employees: Held, error to submit to the jury the
question of plaintiff’s recovery of punitive damages as none are recoverable
as a matter of law upon the evidence in the case. Tripp v. Tobacco Co.,
193 N. C., 614, cited and applied.

Arprar by defendant from Stack, J., at January Term, 1927, of
CHEROKEE. .

Civil action to recover damages alleged to have been suffered by plain-
tiff on account of the defendant’s negligent failure to transport plaintiff
as a passenger on the defendant’s mixed train from Etowah, Tenn., to
Murphy, N. C.

From a verdict and judgment awarding the plaintiff the sum of
$1,000 as compensatory and punitive damages, the defendant appeals,
assigning errors.

J. H. McCall and F. 0. Christopher for plaintiff.
M. W. Bell for defendant.

Stacy, C. J. On 26 March, 1926, the plaintiff, desiring to reach the
bedside of her mother, who was very ill, purchased a ticket at Etowah,
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Tenn., and took passage on a mixed train over the defendant’s railroad
to Murphy, N. C. This train was scheduled to arrive in Murphy at
1:50 p.m., but did not reach its destination on the day in question until
4:40 p.m., 2 hours and 50 minutes behind schedule time. The delay
was caused by the train stopping along the way, unloading cinders, cross-
ties, etc., and doing other work about the track. When the train arrived
at Ranger, a station about eight miles from Murphy, being then an hour
and thirty minutes late, the plaintiff informed the conductor of her
desire to reach Murphy, giving her reasons therefor, and asked that he
speed up his train. At a point about two miles out from Murphy,
while the train was stopped, plaintiff was informed by a friend, one
Emory Fleming, that her mother was dead, and that the funeral was
then being held at Notla Church. Fleming offered to get his car and
take plaintiff from there to the cemetery, which he did, arriving about
5:00 p.m., just as the people were coming away from the burial. Plain-
tiff brings this action in tort, alleging mental anguish and nervous
shock, and seeks to recover both compensatory and punitive damages.

The plaintiff testified in part as follows: “The first time I spoke to
the conductor was at Ranger. He was polite and courteous to me—just
as nice as he could be—as nice as any gentleman could be. I didn’t
suffer any physical harm by reason of what the conductor did or any-
thing he said; it was just the delay, just being so anxious to get to my
mother. I didn’t have anything like a blow or an insult from the con-
ductor or train crew. The only complaint I am making is for the train
being late and the distress of mind I suffered by reason of the train
being late, that is true. I make no claim to have ever had a physical
hurt like a blow or anything—just a nervous shock—and I spoke to the
conductor only one time, and that was at Ranger.”

In view of this evidence, we think the trial court erred in refusing to
instruct the jury, as prayed for by the defendant, that the plaintiff was
not entitled, on the showing made, to an assessment of any punitive or
vindictive damages. Waters v. Lumber Co., 115 N. C., 649; Holmes
v. B. R, 94 N. C,, 318.

Punitive or exemplary damages, sometimes called “smart money,” are
allowed in cases where the injury is inflicted in a malicious, wanton, and
reckless manner. They are not given with a view to compensation, but
rather as a punishment to the defendant and as a warning to other
wrongdoers. Nor are they allowed as a matter of course. Osborn v.
Leach, 135 N. C., 628, The defendant’s conduct must have been actu-
ally malicious or wanton, displaying a spirit of mischief towards the
plaintiff, or of reckless and criminal indifference to his rights. In other
words, to quote the language of Hoke, J., in Ammons v. BE. R., 140
N. C,, p. 200 (concurring opinion), such damages “are not allowed as a

2
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matter of course, but only where there are some features of aggravation,
as where the wrong is done wilfully and maliciously, or under circum-
stances of rudeness or oppression, or in a manner which evinces a
reckless and wanton disregard of plaintiff’s rights.” To same effect is
the holding in Webb v. Tel. Co., 167 N. C., 483.

We had occasion to review the subject, somewhat in detail, in the
recent case of Tripp v. Tobacco Co., 193 N. C,, 614, and we are content
simply to refer to that case as authority for our present position. There
it was said: “Whether there is any evidence, in a given case, sufficient
to justify the assessment of punitive damages is a question of law for the
court, and if, as here, none has been offered, it is error to submit the
question to the jury.” This, we apprehend, is equally applicable to the
present case.

There are other exceptions appearing on the record worthy of con-
sideration, but as they are not likely to arise on another hearing, we
shall not decide them now. There was no motion to nonsuit.

For the error, as indicated, in submitting the question of punitive
damages to the jury on insufficient evidence, a new trial must be
awarded, and it is so ordered.

New trial.

STATE v. BATE FLEMING aAxp WILL FLEMING.
(Filed 10 June, 1927.)

1. Criminal Law—Entry on Lands—Statutes.

In order to convict of a misdemeanor under the provisions of C. 8.,
4300, for the “entry into any lands and tenements,” etc., it is not neces-
sary that the act of going on the lands be unlawful if the accused there-
after has in overpowering numbers cursed and abused the one in lawful
possession, using threatening and abusive language, and where there is
sufficient evidénce of these facts, defendant’s motion as of nonsuit is
properly overruled. C. S., 4643.

2, Same—Evidence—Nonsuit.

On a motion for nonsuit in a criminal action, the evidence is to be
taken in the light most favorable to the State, and it is entitled to the
benefit of every reasonable intendment upon the evidence, and every
reasonable inference to be drawn therefrom. C. S., 4643.

ArpeaL by defendants from Daniels, J., and a jury, at January Term,
1927, of Beaurort. No error.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
H. C. Carter for defendants.
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Crarksox, J. C. 8., 4300, is as follows: “No one shall make entry
into any lands and tenements, or term for years, but in case where entry
is given by law; and in such case, not with strong hand nor with multi-
tude of people, but only in a peaceable and easy manner; and if any
man do the contrary, he shall be guilty of a misdemeanor.”

Defendants were indicte? and convicted under the above statute.
From the judgment rendered, they appealed to the Supreme Court. We
think there was no error in the refusal of the court below to grant the
defendants’” motion of nonsuit. C. S., 4643. Defendants concede the
charge correct if there was sufficient evidence to support it to be sub-
mitted to the jury. On a motion for nonsuit, the evidence is to be taken
in the light most favorable to the State, and it is entitled to the benefit
of every reasonable intendment upon the evidence, and every reasonable
inference to be drawn therefrom.

The testimony of the prosecuting witness was to the effect that the
two defendants and one W. M. Bell were together and went into the field
where he was working. They were there about 20 minutes, Bate Flem-
ing cursing and threatening him.

“Bate (Fleming) did all the cussing and Will (Fleming) said ‘You
accused us of breaking that old house open’” Prosecuting witness
testified he was frightened, and “I didn’t say much to him, because I
knew it was not worth while with three of them there.”” The defendant
Bate Fleming’s language was profane, violent, abusive, and threatened
injury to his person and property.

S. v. Gray, 109 N. C,, at p. 792, is as follows: “In S. v. Wilson, 94
N. C., 839, and S. v. Talbot, 97 N. C., 494, it was held that though an
entry on land was peaceable, and even with permission of the owner, if,
after getting upon the premises, the defendant uses violent and abusive
language and does acts calculated to intimidate, he is guilty of a forcible
entry; that though ‘not at first a trespasser, he became such as soon as
he put himself in foreible opposition to the owner.”

In the present case there was no weapon, but the inequality of num-
bers, together with the threatening attitude, was such force as was
caleulated to intimidate or put in fear. The language used was such
as was caleulated, and no doubt intended, to bring about a breach of the
peace. The number indicated a demonstration of force. . v. Simpson,
12 N. C., p. 504; 8. v. Davenport, 156 N. C,, p. 596; S. v. Tyndall, 192
N. C., p. 559.

Dr. P. A. Nicholson, a witness of the State, was asked the question:
“Do you know their general reputation? The answer being, ‘Yes, I have
heard their reputation is good except for making liquor. They have
been arrested and convieted”” Defendants moved the court below to
strike out the answer, and to the refusal, excepted and assigned error.
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The assignment of error cannot be sustained. It is the accepted rule
that a witness may do this of his own volition. S. ». Butler, 177 N. C,,
p. 585; Davis v. Long, 189 N. C., 129. 8. ». Colson, 193 N. C., 236, is in
full accord with this rule.

For the reasons given, we can find

No error.

J. K. KENNEY v. BALSAM HOTEL COMPANY.
(Filed 10 June, 1927.)

1. Mortgages-—Description of Property Pledged — Notes ~— Bonds — En-
largement of Terms.

Where the intent of a mortgage of hotel property construed in its
entirety is only to pledge the lands of the mortgagor corporation as
security to the payment of the bond of the mortgagor, a recitation in the
bond that it “is one of a series . . . all equally secured by a deed of
trust or mortgage of all the assets of said company,” cannot alone have
the power of extending the terms of the mortgage to embrace the personal
property of the mortgagor.

2, Process—Summons — Publication of Summons — Attachment — Non-
residents.

Where the real and personal property of a nonresident mortgagor has
been attached for the purpose of a valid service of summons issued out
of the courts of this State, as to whether the mortgagor may depend as
to the real property upon the ground that it was subject to a mortgage
lien of another not a party, quere? and held, the possession here of per-
sonal property by the defendant is sufficient for jurisdictional purposes.

8. Reference—Findings of Fact—Evidence-——Appeal and Error.

Neither the findings of fact of the referee, approved by the trial judge
nor his independent action thereon, is reviewable on appeal when sup-
ported by legal evidence.

ArpeaL by defendant from Stack, J., at February Term, 1927, of
JacgsoN.

Civil action for an accounting and to recover salary alleged to be due
plaintiff by the defendant, a nonresident corporation, for services ren-
dered as clerk in the defendant’s hotel at Balsam, N. C. This action
was instituted 21 February, 1921, by attaching certain hotel furniture
and thereafter obtaining service by publication. As the case involved
a long accounting, it was referred under the statute. Exceptions were
duly filed to the report of the referee, some of which were sustained, and
as thus modified, the report was adopted and approved by the judge of
the Superior Court, and judgment entered in favor of plaintiff for the
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sum of $2,990.84, with interest. The property attached was ordered to
be sold for the satisfaction of plaintiff’s judgment. Defendant appeals,
assigning errors.

Hannah & Hannah and Alley & Alley for plaintiff.
H. G. Robertson for defendant.

Stacy, C. J. The defendant seeks to present the question as to
whether the personal property herein attached is subject to the prior lien
of a deed of trust, executed by the defendant 3 April, 1909, to Mrs.
W. H. Wiggs to secure ah indebtedness of approximately $53,000.

Without deciding whether the defendant, on the present record, is
in position to raise this question, we are satisfied from a careful exami-
nation of the evidence that the judgment is fully supported by the facts
found, and it is clear that the furniture attached herein is not included
in the deed of trust executed to Mrs. Wiggs in 1909.

The description of the property in the deed of trust is simply “All
those certain tracts or parcels of land situate, lying, and being in Scott’s
Creek Township in the county of Jackson,” with specific calls by metes
and bounds, ete., and no enlargement of this description is to be found
either in the habendum or in the warranty clause, which would extend
it to the personal property in question under the doctrine announced in
Treplett v. Williams, 149 N. C., 394, wherein it was held that unless
otherwise controlled by some arbitrary rule of law, a deed is to be con-
strued from its four corners and the intent of the grantor, as thus inter-
preted, allowed to prevail. Bagwell v. Hines, 187 N. C., 690. True, in
each of the bonds secured by said deed of trust, there is a recital to the
effect that “this bond is one of a series, . . . all equally secured by a
deed of trust or mortgage of all the assets of said company.” But this,
we apprehend, would not enlarge the terms of the deed of trust without
proof of a broader intent on the part of the grantor, or some omission
by mistake. S.v. Bank, 193 N. C,, 524; Bank v. Kaufmann, 93 N. Y.,
273.

Neither the trustee in the deed of trust nor Mrs. Wiggs, or her repre-
sentative, is a party to this proceeding, and the Balsam Hotel Company,
admittedly indebted to both the plaintiff and Mrs. Wiggs, is seeking by
this appeal to raise a question apparently of interest alone to the
creditors.

It is settled by all the decisions on the subject, with none to the con-
trary, that the findings of fact, made by a referee and approved by the
trial judge, are not subject to review on appeal, if they are supported
by any competent evidence. Dorsey v. Mining Co., 177 N. C.; 60. Like-
wise, where the judge, upon hearing and considering exceptions to a
referee’s report, makes different or additional findings of fact, they
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afford no ground for exception on appeal, unless there is no sufficient
evidence to support them, or error has been committed in receiving or
rejecting testimony upon which they are based, or some other question of
law is raised with respect to said findings. S. v. Jackson, 183 N. C,,
695, and cases there cited. ,

We have found no error on the record; hence the judgment will be
upheld.

Affirmed.

W. B. SNEED v. STATE HIGHWAY COMMISSION.
(Filed 10 June, 1927.)

1. State Highway Commission—Roads and Highways—Appeal and Error
—Notice of Appeal-—Assessments—Damages-—Statutes.

Where lands are taken by the State Highway Commission for the con-
struction of a State highway, on appeal from the assessment of damages
by a board of appraisers duly appointed to investigate them, the clerk
is required by statute, C. 8., 633, to transmit the entire record to the
court upon notice of appeal duly given, leaving nothing for the appellant
to do in respect thereto, and there is no analogy therein to an appeal
from the justice of the peace.

2., Same—Courts—Supervisory Powers.

Where the clerk has failed to fransmit the record to the court on
appeal for damages assessed by the appraisers in the raking of lands for
a State highway, upon notice of appeal given in proceedings under the
provisions of C. 8., 633, 634, the trial judge within his supervisory power
may order that this be done.
3. Appeal and Error—Fragmentary Appeal—Dismissal.

An appeal from the refusal of the trial court to confirm the amount of
damages assessed by the board of appraisers for the taking of private
lands for the building of a State highway by the State Highway Commis-
sion, is fragmentary, and will be dismissed as prematurely taken from an
interlocutory order of the court.

ArpeaL by plaintiff from Stack, J., at April Term, 1927, of CHEROKEE.

Special proceedings for the assessment of damages caused by the tak-
ing of plaintiff’s property for a right of way in the construction of a
State Highway in Cherokee County.

This is but one of a number of cases growing out of the construction
of the same road. By consent, one board of appraisers was appointed
to investigate all the claims in the different cases and make separate
reports to the clerk.

Upon the coming in of the several reports, it was sgreed by counsel
on both sides that formal exceptions would be waived and that appeals
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would be taken only in those cases where the awards, after further in-
vestigation, were found to be unsatisfactory. Some of the cases proved
to be satisfactory to both parties, hence no appeals were taken in these
cases.

The reports in all the cases were heard before the clerk on 4 December,
1926, and judgments rendered thereon. The plaintiffs noted appeals in
some of the cases, and these were transferred to the civil-issue docket for
trial. The State Highway Commission likewise noted appeals in three
of the cases, the instant case being one of them, but the clerk failed to
transfer the defendant’s appeals to the civil-issue docket.

The plaintiffs’ appeals were tried at the April Term, 1927, at which
time it was discovered that the appeals of the State Highway Commis-
sion had not been transferred in accordance with the notice given on
4 December, 1926. Whereupon, counsel for the plaintiffs moved to have
the appeals docketed and dismissed for the reason that appellant had
failed to have them transferred to the civil-issue docket before the Janu-
ary Term, 1927, which convened more than ten days after notices of
appeal were given. The defendant countered with a motion that the
judge order the appeals then docketed, or transferred to the civil-issue
docket for trial, and that the plaintiffs’ motions be denied. The motion
of the defendant was allowed, to which ruling the plaintiffs excepted
and appealed. Only one case has been brought up, with the under-
standing that the other two shall abide the judgment in this one.

J. D. Mallonee and Moody & Moody for plaintiff.
Attorney-General Brummitt and Assistant Attorney-General Ross for
defendant.

Stacy, C. J., after stating the case: It is the position of the plaintiff
that as the defendant failed to have the clerk “transfer the case to the
civil-issue docket for trial of the issues at the next ensuing term of the
Superior Court” (C. 8., 634), 1t has lost its right of appeal, and that by
analogy to an appeal from a justice of the peace, where the appellant
fails to have his appeal docketed as required by law, the appellee may,
at the term of court next succeeding the term to which the appeal is
taken, have the case placed upon the docket (C. S., 660), and the judg-
ment affirmed upon motion. Blair v. Coakley, 136 N. C., 405.

But the analogy, we apprehend, fails in at least two respects. In the
first place, the appeal is controlled by C. S., 633, which requires the
clerk, upon notice, to transmit the entire record to the Superior Court,
and neither party is obliged to give an undertaking for costs. R. R. v.
R.R., 148 N. C,, p. 64; Hendricks v. E. B., 98 N. C., 431. In the second
place, the judge of the Superior Court, in the exercise of his supervisory
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power, may require the clerk to send up the appeal, or transfer the case
to the civil-issue docket for trial, which seems to have been done in the
instant proceeding. Hicks v. Wooten, 175 N. C., 597; R. B. ». King,
125 N. C., 454. And in the third place, the agreement of counsel on
both sides to waive the filing of formal exceptions, and that appeals
should be taken only in those cases where the awards, after investiga-
tion, were found to be unsatisfactory, would seem to take the case out of
the hard and fast rules of procedure, if such they be. T'aylor v. Johnson,
171 N. C., 84.

But plaintiff’s appeal to this Court is premature, being, as it is, from
an interlocutory order, and for this reason it must be dismissed. We
have thought it better, however, to express an opinion on the question
sought to be presented, a course sometimes pursued where the matter is
of moment, and a decision, as here, may save the parties further litiga-
tion. Taylor v. Johnson, supra.

Appeal dismissed.

ADAMS & CHILDERS v. PACKER & HARRISON.
(Filed 10 June, 1927.)

Process—Summons—Nonresidents — Service — Attachment — Courts—
Jurisdiction—Judgments.

Where service of summons cannot be personally had upon a nonresi-
dent or his agent sufficient for the purpose, it is necessary to a valid
service by publication that he has property within the jurisidiction of our
court, and that the same be attached in order to confer the jurisdiction,
and in that case a judgment in personam has no effect, but only one in
rem is valid. ‘

Arprar by plaintiffs from Shaw, J., at March Term, 1927, of Bux-
COMBE. '

Civil action, brought by plaintiffs, citizens of North Carolina, against
the defendants, citizens of the State of Pennsylvania, toc recover damages
for an alleged breach of contract, or broker’s commissions in connection
with a real estate transaction. No process has been served on the de-
fendants and no warrant of attachment has been issued against their
property situate in this State. Upon an attempted service by publica-
tion, the defendants entered a special appearance and moved to dismiss
the action for want of proper service. Motion allowed, and plaintiffs
appeal.

Joseph W. Little for plaintiffs.
A. Hall Johnston and W. C. Ervin for defendants.
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Stacy, C. J., after stating the case: In the absence of personal
service duly had on a nonresident defendant in an action in personam,
substituted service by publication is effectual only when property in this
State, belonging to the defendant, is brought under the control of the
court by some appropriate process, and even then such service extends
only to the property seized, or brought under control of the court, as no
personal judgment can be rendered in such a case. Fveritt v. Austin,
169 N. C., 622; Winfree v. Bagley, 102 N. C,, 515.

Speaking to the subject in Long v. Ins. Co., 114 N. C., 466, Clark, J.,
delivering the opinion of the Court, said: “Where the enforcement of
a debt or other personal liability is sought by subjecting property of the
nonresidents, the jurisdiction is based upon the seizure of the property,
and only extends to the property attached.”

And in Hess v. Pawloskt, 71 L. Ed., ..., decided 16 May, 1927, it was
said: “The process of a court of one state cannot run into another and
summon a party there domiciled to respond to proceedings against him,
Notice sent outside the State to a nonresident is unavailing to give
jurisdiction in an action against him personally for money recovery.
Pennoyer v. Neff, 95 U. S., 714. There must be actual service within
the State of notice upon him, or upon some one authorized to accept
service for him. Goldey v. Morning News, 156 U. S., 518. A personal
judgment rendered against a nonresident who has neither been served
with process nor appeared in the suit is without validity. McDonald
v. Mabee, 243 U. S., 90.”

No property having been seized or brought under the control of the
court, and no personal service having been had upon the defendants, it
would seem that the judgment dismissing the present action is correct,
and that it ought to be upheld.

Affirmed.

C. P. FRAZIER v. BOARD OF COMMISSIQNERS OF GUILFORD
COUNTY ET AL.

(Filed 10 June, 1927.)

1. Constitutional Law—Schools—Taxation—Bonds—Vote of the People.
Where a legislative enactment has been duly transmitted through the
proper legislative channels to the President of the Senate and the Speaker

of the House of Representatives, and is filed with the Secretary of State

in accordance with the requirements of law, after their signatures have
thereon been placed, the passage of the act in accordance with the provi-
sions of Art. II, sec. 23, of the Constitution of North Carolina is irre-
buttably presumed, except where it falls within the provisions of Art. II,
sec. 14, thereof, the latter requiring that it be passed on separate days

4—194
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with the aye and no vote, and then only the appropriate Journals of each
branch of legislation may alone be shown in evidence to disprove that it
was not so passed, and was therefore invalid.

2, Same—Statutes—Ratification—Presumptions—County Finance Act.

Where an act has been passed by the Legislature pledging the faith and
credit of the State, or of a county, etc.,, in accordance with Art. II, sec. 14,
of the State Constitution, after adopting amendments, with respect to which
the Journals are silent to the manner of their adoption, the irrebuttable
presumption is that the amendments were as to immaterial matters when
the act itself has been ratified in accordance with our State Constitution,
Art. I1, sec. 23, and unofficial memoranda attached by & rubber band to the
engrossed act and not therein referred to or therein incorporated, are
incompetent as evidence per contra.

8. Same—Notice—Newspapers—Sufficient Publication.

The provisions as to notice given to taxpayers, etc., required by sec. 10,
Municipal Finance Act, of an opportunity to be heard before the county
may issue bonds for various purposes, is sufficiently complied with if the
several orders of the county commissioners are published in the same
advertisement and a date and place fixed for passing upon the objections
made, if any, separately placed in the publication and distinetly referring
to each of the separate purposes.

4. Same—Counties—Agencies of Government,

While the issuance of bonds for school purposes is not for a nhecessary
expense within the contemplation of the Constitution, and ordinarily re-
quires the submission of the question to the voters for the issuance of
county bonds for the purchase of additional lands or equipment for estab-
lished public schools, this is not required when the coramissioners proceed
under the County Finance Act, which empowers couuties, as direct sub-
agencies of the State Government, to provide publiec school facilities for
the children of the State for a term not less than six months of each
vear. Const.,, Art, IX, sec. 2. Art. VII, sec. 7, does not apply.

5. Same—Statutes—Length of School Term—Legislative Powers.

Qur State Constitution, having required a public school system of the
State to have at least six months terms in each year, leaves it to the dis-
cretionary power of the Legislature to fix terms in excess of that period.
Const., Art. IX, sec. 3.

CLARKSON, J., concurring.

Arpear by plaintiff from Oglesby, J., at May Term, 1927, of Gure-
rorp. Affirmed.

Controversy without action submitted to the Superior Court of Guil-
ford County upon statement of facts agreed. C. S., 626.

The question.in difference between the parties to this controversy
involves the validity of bonds which defendant, board of commissioners
of Guilford County, proposes to issue as obligations of said county, pur-
suant to orders made by said board, under the provisions of “The
County Finance Act,” ch. 81, Public Laws 1927.
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Defendant has ordered that bonds of Guilford County be issued pur-
suant to said act, and unless restrained and enjoined from so doing, will
issue bonds of said county as follows:

1. In an amount not exceeding $750,000 for the purpose of funding
certain indebtedness of said county, incurred before 7 March, 1927, for
the construction of roads and bridges in said county, and evidenced by
notes of the county, now outstanding.

2, In an amount not exceeding $250,000 for the purpose of highway
construction and reconstruction, including bridges and culverts.

3. In an amount not exceeding $500,000 for the purpose of erecting
and equipping schoolhouses and additions to schoolhouses, and acquir-
ing land therefor, when necessary, in accordance with resolutions
adopted by the board of education of Guilford County, and approved
by defendant, the board of commissioners of said county.

Defendant has further ordered, as required by the provisions of said
County Finance Aect, that taxes sufficient to pay the principal and
interest of said bonds when due shall be annually levied and collected by
said county.

Plaintiff, a resident and taxpayer of Guilford County, upon the
facts agreed, contends first, that the County Finance Act, under which
defendant proposes to issue said, bonds, is void, for that said act was not
passed by the General Assembly in accordance with the requirements of
Article I1, see. 14, of the Constitution of North Carolina, in that the
bill which was enacted as “The County Finance Act” was amended in
each House of the General Assembly, and as amended did not receive
three readings, on three different days in each House, with the yeas and
nays on the second and third readings entered on its journal; second,
that even if said act is valid, for that said amendments were not mate-
rial, said bonds, if issued by defendant will be void, for that defendant
has not complied with its provisions with respect to the publication of
certain notices required by said act; and, third, that even if said act is
valid, for the foregoing reason, the order for the issuance of bonds for
the purpose of erecting and equipping schoolhouses, ete., is void, for
that the erection and equipping of schoolhouses is not a necessary
expense of Guilford County, within the meaning of Article VII, see. 7,
of the Constitution, and said order provides for the issuance of said
bonds without the approval of a majority of the voters of Guilford
County, as required by said section 7, Article VII of the Constitution.

From judgment denying the prayer of plaintiff that defendant be
restrained and enjoined from issuing said bonds, plaintiff appealed to
the Supreme Court, basing his assignments of error upon his exceptions
to the judgment.
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Chester B. Masslich and Frazier & Frazier for plaintiff.
John N. Wilson, Attorney-General Brummitt and Assistant Attorney-
General Nash for defendant.

Conrog, J. On 7 March, 1927, a bill entitled “An Act to Provide
for the Issuance of Bonds and Notes of Counties, and for Property
Taxation for the Payment Thereof, with Interest,” was passed by the
General Assembly of North Carolina, and enrolled for ratification
under the supervision and direction of the Secretary of State, as re-
quired by statute, C. S., 6108. It was thereupon signed by the presiding
officers of both Houses of the General Assembly in accordance with the
provisions of Article IT, sec. 23, of the Constitution. It was then sent
to the office of the Secretary of State, who, as required by statute, filed
and published the same as a law of the State of North Carolina, C. S,,
7656, and C. 8., 6111. It is now chapter 81, Public Laws of North
Carolina, Session 1927, and in accordance with its provisions is known
and cited as “The County Finance Aect.”

The signatures of the presiding officers of both Houses of the General
Assembly, affixed to said bill, certifying that same was duly ratified in
each House, is conclusive, not only of its ratification, but also of its
passage by the General Assembly of North Carolina, in accordance with
the provisions of Article I, sec. 23, of the Constituticn of North Caro-
lina, 4. e., that the bill which was enacted as chapter 81, Public Laws
1927, was read three times in each House and duly passed and ratified
by both Houses.

In Cotton Mills v. Wazhaw, 130 N. C., 293, it is said: “This Court
- has repeatedly held that the ratification of an act by the presiding
officers of the two Houses of the General Assembly, declaring it to have
been read three times in each House, is conclusive of such fact. Carr v.
Coke, 116 N. C,, 228, 28 L. R. A., 7387, 47 Am. St. Rep., 801; Bank v.
Comrs., 119 N. C,, 214; Comrs. v. Snugg, 121 N. C,, 394, 39 L. R. A,
439; Comrs. v. DeRosset, 129 N. C., 275; Black v. Comsrs., 129 N. C,,
121.” No evidence other than the signatures of the presiding officers of
both Houses of the General Assembly is required or competent to show
that a bill, signed by them was passed as required by Article II, sec. 23,
of the Constitution; not even the Journal, which each House is re-
quired by the Constitution to keep of its proceedings (Art. II, sec. 16),
is competent to show the passage by the General Assembly of a bill in-
troduced in either House, and its enactment as a law, in the absence of
the certificate signed by the presiding officers of the two Houses, Scar-
borough v. Robinson, 81 N. C., 409; nor is the Journal of either House
competent to contradict the certificate of the presiding officers that a
bill was duly read in each House three times, passed on each reading,
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and thereafter duly ratified by both Houses. Carr v. Coke, 116 N. C,,
233. Both Scarborough v. Robinson and Carr v. Coke are cited and
approved in Wilson v. Markley, 133 N. C., 616, where it is said, for a
unanimous Court: “These authorities would seem to establish the law
in this State, that the Court has no power to examine the Journals, and
they are not competent to be received in evidence to show the passage of
an act or to contradict the certificate of the presiding officers that an
act had been duly read three times and passed each House of the Gen-
eral Assembly.” In Brodnax v. Groom, 64 N. C,, 245, this Court, in
the opinion written by Chief Justice Pearson, said: “We are of the opin-
ion that the ratification certified by the Lieutenant-Governor and the
Speaker of the House of Representatives makes it a ‘matter of record,
which cannot be impeached before the courts in a collateral way. Lord
Coke says: ‘A record, until reversed, importeth verity.”” In Comrs. v.
Snugg, 121 N. C., 394, Montgomery, J., says: “The certificate of these
officers will be taken as conclusive of the several readings in ordinary
legislation, even if it could be made to appear that the Journals were
silent with reference thereto, because in ordinary legislation the direc-
tions of the Constitution are not a condition precedent to the validity
of the act” See Brown v. Stewart, 134 N. C., 358, where the writer
of the opinion for the Court says: “The Court has held in Bank v.
Comrs., 119 N. C., 214, and several recent cases, that the Journal is
competent evidence to show whether the provisions of section 14,
Article I1, of the Constitution, have been complied with. The writer of
this opinion thinks it not improper to say, speaking for himself, that
unless compelled by overwhelming and controlling authority, he would
hold that the principle announced in Brodnax v. Groom, 64 N. C., 244,
is to be rigidly adhered to, save in the clearly defined exception made in
Bank ©. Comrs., 119 N. C,, 214

The pnnmple upon Whlch the law in this State, Wlth respect to the
authentication of statutes enacted by the General Assembly as ordinary
legislation, declared in the foregoing and other authoritative decisions
of this Court, is founded, is recognized and applied by courts of other
jurisdictions. In Atlantic Coast Line Railroad Co. v. State of Georgia,
135 Ga., 545, 69 S. E., 725, 32 L. R. A. (N. S.), 20, the Supreme Court
of Georgia has held that “where an enrolled bill is signed by the presid-
ing officers of both Houses, approved by the Governor, and deposited in
the office of the Secretary of State, it will be conclusively presumed that
the measure was properly put to a vote in both Houses, and that it
received a constitutional majority; and the Court will not upset the act
because the Journals of the Houses happen to show that it did not receive
a majority of the votes of either or both branches of the Legislature.”
The law was thus declared, notwithstanding a provision in the Constitu-
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tion of Georgia in words as follows: “No bill shall become a law unless
it shall receive a majority of the votes of all the members elected to each
House of the General Assembly, and it shall, in every instance, so appear
on the Journal.” ‘

In 25 R. C. L., at page 895, it is said that in England it has been
uniformly held that the enrolled bill is conclusive, and that the courts
cannot go beyond it to the Journals or to the original draft, for the
purpose of examining the contents or the passage of a law. In the
United States, according to one line of cases, the enrolled bill imports
absolute verity, and the courts will not look beyond ir to the legislative
Journals or other evidence to ascertain the terms of the statute, or
whether it has been regularly enacted. “This is the rule which is usually
adopted when the question is one of first impression, and it has some-
times been adopted even when it has been necessary to overrule earlier
cases, holding that the Court may resort to the legislative Journal to
determine whether a statute has been regularly enacted, while the courts
of some of the states, although constrained by prior decisions to adhere
to the Journal entry rule, have permitted themselves to question its
wisdom.”

On page 898 of 25 R. C. L., it is said to be the law everywhere, even
in jurisdictions in which the enrolled copy of an act does not import
absolute verity, that every enrolled act, regular on its face, and found in
the custody of the proper officer, is presumed to have been regularly
enacted, and is prima facie evidence of the law. But in some jurisdic-
tions, while the enrolled act is prima facie evidence of the regular enact-
ment of the law, the courts may have recourse to the Journals of either
House of the Legislature for the purpose of ascertaining whether the law
has, in fact, been passed in accordance with constitutional requirements.
Numerous decisions are cited in the notes in support of the text,

This Court has held, uniformly, the law in this State to be that the
certificate of the presiding officers of the two Houses of the General
Assembly, while conclusive that a bill signed by them was passed by the
General Assembly, in compliance with the provisions of Article IT,
sec. 23, of the Constitution, is not sufficient to show that a bill to which
Article II, sec. 14, was applicable was passed in accordance with its
requirements. These requirements are mandatory upon the General
Assembly. Tt has also been held that it is competent for the courts,
when the validity of an act, although signed by the presiding officers of
both Houses of the General Assembly, is challenged on the ground that it
was not passed in accordance with the provisions of Article I, sec. 14,
to examine the Journals of both Houses to ascertain whether these re-
quirements were complied with. The Journals are the evidence pro-
vided by the Constitution from which the Court may ascertain whether
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or not the law was enacted by the General Assembly as required by its
provisions. No other evidence is required, or competent. The excep-
tion to the general rule that the certificate of the presiding officers is
conclusive is made because of the express provision of Article IT, sec. 14,
with respeet to laws to which said provisions are applicable.

In Bank v. Comrs., 119 N. C., 214, the decision of the Court in Carr
v. Coke, 116 N. C,, 223, is cited and approved. It is said, however, in
the opinion of Clark, J.: “That case merely holds that when an act is
certified to by the Speakers as having been ratified, it is conclusive of
the fact that it was read three several times in each House and ratified.
Const., Art. I1, see. 23.  And so it is here; the certificate of the Speakers
is conclusive that the act passed three several readings in each IHouse,
and was ratified. The certificate goes no further. It does not certify
that this act was read three several days in each House, and that the
veas and nays were entered on the Journal. The Journals were in
evidence, and showed affirmatively the contrary.”

This Court, when called upon to determine the validity of an act of the
General Assembly, enacted “to raise money on the credit of the State,
or to pledge the faith of the State, directly or indirectly, for the payment
of any debt, or to impose any tax upon the people of the State, or to
allow the counties, cities, or towns to do so,” has uniformly received the
Journals in evidence to show whether or not the bill for such purpose was
passed in accordance with the mandatory provisions of Article II,
sce. 14.  Where the Journals of both Houses of the General Assembly
have shown that the bill was passed in compliance with the requirements
of Article II, see. 14, an act authorizing the issuance of bonds or the
imposition of taxes has been held valid by this Court; but when the
Journal of either House has shown that the bill was passed without such
compliance, or fails to show affirmatively that it was passed as required
thereby, the act has been held void in so far as by its terms it authorized
the issuance of bonds or the imposition of taxes. The Journals are
conclusive as to whether or not the bill was passed as required by
Article IT, sec. 14.  No evidence, other than the Journals, is required by
the Constitution; nor will the courts receive or consider any other cvi-
dence than the Journals, when called npon to determine whether or not a
law to which Article IT, sec. 14, is applicable was passed in accordance
with its requirements.

The Journals of both Houses of the General \ssembly, Session 1927,
show that the bill which was enacted as “The County Finance Act” was
passed in compliance with the provisions of Article 11, sec. 14. They
further show, however, that said bill was amended in each House; they
do not show that the bill, after the adoption of the amendments was
read over again three times in each House, with the yea and nay vote on
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the second and third readings entered on the Journals. Nor does the
Journal of either House show the purpose or effect of the several amend-
ments which were adopted, and thereafter included in said bill as the
same was passed and ratified. In the absence of any showing by the
Journals that the amendments, or any one of them, were material (Gregg
v. Comrs., 162 N. C., 480; Bank v. Lacy, 1561 N. C., 8; Comrs. v. Pack-
ing Co., 135 N. C., 62; Brown v. Stewart, 184 N. C., 857; Glenn v.
Wray, 126 N. C.,, 730), the validity of the act cannot be successfully
called in question, because the bill, as amended, was not again read three
times in each House, with the yea and nay vote on the dmended bill
entered on the Journals. It is only when the bill has been amended in a
material matter that it is required that the amended bill shall be read
over again three times in each House, with the yeas and nays on the
second and third readings entered on the Journal. It is so held in
Glenn v. Wray, 126 N. C., 730. For the law with respect to the pas-
sage of a substitute for the original bill, see Brown v. C'omrs., 172 N. C.,
598, and Edwards v. Comrs., 183 N. C., 58. '

Where the Journal of either House of the General Assembly shows
only that a bill which must be passed in accordance with the provisions
of Article 11, sec. 14, in order to be valid as a law, was amended, and
does not show the purpose or effect of the amendment, there is no pre-
sumption that the amendment was material; on the contrary, there is a
presumption that the amendment was immaterial, as affecting the pas-
sage of the bill by The General Assembly. The only ccmpetent evidence
to overcome this presumption is the Journal itself. In the absence of
any evidence to be found in the Journal of either House as to the con-
tents of an amendment, adopted and included in a bill to authorize the
issuance of bonds or the levying of a tax, it must be taken as a fact
that the amendment was immaterial in so far as the passage of the bill
and its enactment as law is concerned.

~In Comrs. v. Packing Co., 135 N. C., 62, it is held that “the burden is
always on the party who alleges that a statute was not passed according .
to the constitutional requirements, and he must furnish the competent
evidence necessary to overcome the presumption arising from the ratifi-
cation of the act.”” In that case, it was held that entries on the original
bill were incompetent as evidence to show the passage of an amended
bill. The Court declined to consider those entries as evidence, saying
with respect thereto: “The Constitution requires that it should appear,
not from the entries on the original bill, but from the Journal, that the
bill was properly read and the necessary entry of ayes and noes was
made. If the journal shows that the bill was properly passed, no evi-
dence will be received to contradiet what is therein recorded. The law
requires the Journals of the General Assembly to be deposited with the
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Secretary of State, and these Journals, or a copy of them, certified as
provided by law, are the only evidence that can be resorted to in order
to overcome the presumption arising from the ratification of the act
and to invalidate it. It can be done in this way, but in no other.”
This statement of the law is well supported by the authorities cited, and
is now reaffirmed.

It is agreed by the parties to this controversy that “a diligent search
has been made to ascertain what were the four amendments said by the
Senate Journal to have been offered by Senators Sharp, Hancock, Moore,
and Woodson, respectively, and adopted by the Senate on 25 February,
1927. The Senate Journal does not contain any one of said amend-
ments, nor give any clue as to what its tenor or effect may be, nor as to
its materiality or immateriality. .All that the most diligent search has
suceeeded in finding are four slips of paper, true copies of which have
been transeribed on one page and attached to and made a part of this
agreed case, as Exhibit ‘H. At the foot of each of said four slips of
paper are stamped the words, ‘“Adopted 25 February, 1927, followed by
the signature of one Martin, then the principal clerk of the Senate.

“Said slips of-paper are in the custody of Hon. W. N. Everett, Secre-
tary of State of North Carolina, who, after the adjournment of the
regular session of the General Assembly in 1927, took the same from a
drawer in a desk in an ante-room of the Senate chamber with the con-
sent of one Corey, who during said session had been the engrossing clerk
of the Senate, and then had said slips of paper in his custody, and had
attached the same by a rubber band to the cover of the original bill at
the time the bill was engrossed.

“Diligent search has been made for the amendment or amendments
referred to in the House Journal as having been made on the third read-
ing in the House of Representatives. The House Journal does not con-
tain any one of said amendments, nor give any clue as to what its tenor
or effect may be, nor as to its materiality or immateriality. All that
the most diligent search has succeeded in finding is a slip of paper, a
true copy of which is attached to and made a part of this agreed case, as
Exhibit ‘I This slip of paper is attached to what purports to be the
engrossed bill hereinabove referred to, and is in the custody of Hon.
W. N. Everett, Secretary of the State of North Carolina. At the foot
of the slip of paper are stamped the words, ‘Adopted 4 March, 1927,
but the stamped portion 1s not signed or otherwise authenticated.”

It is manifest that under the authority of Comrs. v. Packing Co.,
supra, these slips of paper cannot be considered by the Court as evidence
showing in what respect the bill which was enacted as “The County
Finance Act” was amended, either in the Senate or in the House of
Representatives, for the purpose of determining whether the amend-
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ments shown by the Journal to have been adopted were material or
immaterial. To permit evidence of this character to be received and
considered by the courts in order to sustain an attack upon the validity
of an act of the General Assembly would destroy the integrity of the
laws of this State, and leave its citizens, and others who rely upon stat-
utes duly enacted by the General Assembly, in hopeless uncertainty and
confusion,. We find no authoritative decisions of this Court which
require us to sustain the contention of plaintiff that thesc slips of paper
are competent evidence to show in what respect the bill was amended,
either in the Senate or House of Representatives. The fact that this
Court has considered certain amendments, which in some instances it
was agreed, and in others it was found by the judge, without objection,
were adopted by the Senate or House of Representatives, when the bill
was pending on its passage by the General Assembly, for the purpose of
determining their materiality, does not justify the contention that Comrs.
v. Packing Co., supra, has been ignored by this Court or repudiated as
an authority upon the question now under consideration.

Plaintiff’s first contention with respect to the validity of the bonds
which defendant proposes to issue cannot be sustained. Chapter 81,
Public Laws 1927, was enacted by the General Assembly in compliance
with all pertinent constitutional requirements, as shown by the certifi-
cate of the presiding officers of both Houses of the General Assembly,
and by their Journals., In the absence of evidence contained in the
Journals to the contrary, we must hold that amendments, shown to have
been adopted, while the bill was on its passage, were immaterial, as
affecting the passage of the bill, and its enactment as a law for the pur-
poses set out in Article II, sec. 14. Bonds issued in accordance with the
provisions of said law will be valid; taxes levied to pay the principal
and interest of said bonds will be lawful, and when collected, will be
applicable to the payment of said bonds and interest, as provided in
the law.

It does not follow as a necessary consequence of the decision in this
case that the law as heretofore declared by this Court in Glenn v. Wray,
supra, with respect to the passage of a bill to provide for the issuance
of bonds, or the imposition of a tax, is modified or abrogated. The
decision in this case is not inconsistent with the principle declared in
Glenn v. Wray, supra, and applied in subsequent cases. We are here
dealing only with the question as to what evidence is competent to show
whether or not an amendment, shown by the Journals to have been
adopted, is material, as affecting the passage of the bill as amended.
We hold that the Journals only are competent as such evidence. There
is no requirement in the Constitution that an amendment shall be
entered upon the Journal. It is competent, however, for any member
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of either House to have an amendment to a bill pending therein entered
on the Journal. Const., Art. IT, sec. 17. Either House may order an
amendment to be so entered. No evidence, other than the Journal of
that branch of the General Assembly by which an amendment was
adopted, is competent to show the purpose or effect of the amendment,
upon a contention involving its materiality as affecting the passage of
the bill.

With respect to plaintiff’s second contention in support of his prayer
that defendant be restrained and enjoined from proceeding further in
the matter of the issuance of said bonds, it is agreed that the clerk of
defendant board of commissioners of Guilford County caused to be pub-
lished copies of the three orders for the issuance of said bonds, as same
were introduced at a regular mecting of defendant board on 5 April,
1927. He did not cause to be published in connection with each of said
orders the statement required to be published by section 16 of the County
Finance Act. The three orders were, however, published contempo-
raneously in the same newspaper, and appeared on the same page of said
newspaper. Immediately below his certificate authorizing such pro-
ceedings, the said clerk caused to be published the statement so required.
This statement, by its express terms, referred to each and all said orders.
Notice was thereby given to all citizens and taxpayers that protests
against the issuance of said bonds might be made at a meeting of de-
fendant board to be held on a day and at an hour fixed by said board
and stated in said notice.

It is further agreed that after the final passage by defendant board
of all three of said orders, at a meeting held on 19 April, 1927, its clerk
caused each of said orders, together with the notice required by section 19
of the County Finance Act, to be published.

Plaintiff contends that the publication of the orders introduced at the
meeting of defendant board of commissioners was defective in that its
clerk failed to publish in connection with each order the statement
required by section 16 of the County Finance Act. The publication of
one statement in connection with all three orders, upon the facts agreed,
was sufficlent as a compliance with said section. Plaintiff’s second
contention 1s not sustained. The proper publication of the notices
required by the County Finance Act is mandatory, and cannot be dis-
pensed with ; we hold, however, that upon the facts agreed in the instant
case, there was a proper publication, and a full compliance with the
requirements of the act.

Plaintiff, by his third contention, presents for decision the question
as to whether defendant board of commissioners of Guilford County may
issue bonds of said county for the purpose of erecting and equipping
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schoolhouses therein, under the provisions of the County Finance Act,
without the approval of the majority of the qualified voters of said
county.

Section 9 of the County Finance Act provides that the order for the
issuance of bonds thereunder shall contain a clause stating the conditions
upon which the order will become effective, and that said order shall
become effective in accordance with such clause, which clause shall be
as follows:

“1, If the bonds are funding or refunding bonds, that the order shall
take effect upon its passage, and shall not be submitted to the voters; or

“2. If the bonds are for a purpose other than the payment of neces-
sary expenses, or if the governing body, although not required to obtain
the assent of the voters before issuing the bonds, deems it advisable to
obtain such assent, that the order shall take effect when approved by
the voters of the county at an election, as provided in the act; or

“3. In any other case, that the order shall take effect thirty days after
the first publication thereof after final passage, unless in the meantime
a petition for its submission to the voters is filed under the act, and that
in such event, it shall take effect when approved by the voters of the
county at an election, as provided in the act.”

Section 22 of said act is as follows: “If a bond order provides for the
issuance of bonds for a purpose other than the payraent of necessary
expenses of the county, the approval of the qualified voters of the county,
as required by the Constitution of North Carolina, shall be necessary in
order to make the order operative. If, however, the bonds are to be
issued for necessary expenses, the affirmative vote of the majority of the
voters voting on the bond order shall be suflicient to make it operative
in all cases when the order is required by this act to be submitted to
the voters.”

In the instant case, defendant has provided in the order for the issu-
ance of bonds for erecting and equipping schoolhouses in designated
school districts in Guilford County, established in accordance with the
provisions of Article IX, sec. 3, of the Constitution, that same “shall
take effect thirty days after the first publication hereof, after final pas-
sage, unless in the meantime a petition for its submission to the voters
is filed under said act, and that in such event it shall take effect when
approved by the voters of the county at an election, as provided in said
act.”

No citizen or taxpayer of Guilford County filed a protest against the
issuance of any of the said bonds, nor was any petition filed for a refer-
endum on the order for the issuance of bonds for the purpose of erecting
and equipping said schoolhouses. By its terms, therefore, the order
became effective without submission to the voters of Guilford County.



N.C] SPRING TERM, 1927. 61

Frazier v. COMRS.

The validity of the bonds to be issued by defendant pursuant to said
order is challenged by plaintiff on the ground that said bonds are for a
purpose other than the payment of necessary expenses of Guilford
County, and not having been approved by the majority of the qualified
voters of said county, the said bonds will be void, and taxes levied for
the payment of the principal and interest of same will be unlawful.
Comnst. of N. C., Art. VII, sec. 7.

It is well settled by authoritative decisions of this Court that the
establishment or maintenance of schools is not a necessary expense of a
county, city, town, or other municipal corporation, within the meaning
of Article VII, sec. 7, of the Constitution of this State, and that no
bonds may be issued or taxes levied by a county, city, town, or other
munieipal corporation for such purpose without the approval of the
majority of the qualified voters therein, in accordance with the provi-
sions of said section and article. It has been so held in Stephens v.
Charlotte, 172 N. C., 564; Sprague v. Comrs., 165 N. C., 603; Gastonia
v. Bank, 165 N. C,, 507; Ellis v. Trustees, 156 N. C.; 103 Hollowell v.
Borden, 148 N. C., 255; REodman v. Washington, 122 N. C., 39; Golds-
boro Graded School v. Broadhurst, 109 N. C., 228; Lane v. Stanly, 65
N. C,, 153. There is no provision in the Constitution making it the
duty of counties, cities, towns, or other municipal corporations to estab-
lish or to maintain schools. They may do so only when authorized by
special acts of the General Assembly. Schools established and main-
tained by a county, city, town, or other muniecipal corporation under a
special act of the General Assembly are not necessarily included within
the State system of public schools. It has, therefore, been uniformly
and consistently held by this’ Court that Article VII, sec. 7, of the
Constitution is applicable to bonds issued and taxes levied by a county,
city, town, or other municipal corporation for this purpose. Bonds
issued or taxes levied by such municipal corporations to establish or
maintain schools, without the approval of the majority of the qualified
voters therein, are invalid and unlawful, because of the provisions of
Article VII, sec. 7.

These decisions, however, are not determinative of the question here
presented for decision. The Constitution of North Carolina does pro-
vide—and its provisions in that respect have been held mandatory—
that the General Assembly shall provide by taxation and otherwise for a
general and uniform system of public schools, wherein tuition shall be
free of charge to all the children of the State between the ages of six
and twenty-one, Article IX| sec. 2; and that to accomplish this end, the
State shall be divided into a convenient number of districts, in which one
or more public schools shall be maintained at least six months in every
year, Article IX, sec. 3. It cannot be too often emphasized that the
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controlling purpose of the people of North Carolina, as declared in their
Constitution, is that a State system of public schools shall be established
and maintained—a system of schools supported by the State, and provid-
ing for the education of the children of the State—and that ample power
has been conferred upon the General Assembly to make this purpose
effective. In T'ate v. Board of Education, 192 N. C., 516, this Court
has said: “It is, however, fully within the power of the General Assem-
bly, because of the duty imposed upon it by the Constitution, ‘to provide
by taxation and otherwise for a general and uniform system of public
schools,” to authorize and direct the respective counties of the State, as
administrative units of the public school system, or as governmental
agencies employed for that purpose by the General Assembly, to provide
the money for such expense by taxation and otherwise, Lovelace v. Pratt,
187 N. C., 686; Lacy v. Bank, 183 N. C., 373.”

Section 8 of the County Finance Act is in these words: “The special
approval of the General Assembly is hereby given to the issuance by
counties of bonds and notes for the special purposes named in this sec-
tion, and to the levy of property taxes for the payment of such bonds
and notes, and interest thereon. Accordingly, authority is hereby given
to all counties in the State, under the terms and conditions herein de-
scribed, to issue bonds and notes and to levy property taxes for the pay-
ment of the same, with interest thereon, for the following purposes,
including therein purchase of the necessary land, and, in case of build-
ings, the necessary equipment: (a)Erection and purchase of school-
houses.”

The counties of the State are authorized by this statute to issue bonds
and notes for the erection of schoolhonses and for the purchase of land
necessary for school purposes, and to levy taxes for the payment of the
same, principal and interest, not as municipal corporations, organized
primarily for purposes of local government, but as administrative agen-
cies of the State, employed by the General Assembly to discharge the
duty imposed upon it by the Constitution to provide a State system of
public schools. The limitations of Article VII, sec. 7, are not applicable
to bonds or notes issued by a county, as an administrative agency of the
State, under authority conferred by the County Finance Act, for the
purpose of erecting schoolhouses, and equipping same, or purchasing
land necessary for school purposes. We therefore hold that the board
of commissioners of any county in the State, upon compliance with the
provisions of the County Finance Act, has authority and is empowered
to issue bonds or notes of the county for the purpose of erecting and
equipping schoolhouses, and purchasing land necessary for school pur-
poses, and to levy taxes for the payment of said bonds or notes, with
interest on the same, without submitting the question as to whether said
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bonds or notes shall be issued or said taxes levied, in the first instance,
to the voters of the county, where such schoolhouses are required for the
establishment or maintenance of the State system of public schools in
aceordance with the provisions of the Constitution. The board of com-
missioners is required to submit the question as to the issuance of said
bonds or notes to the voters only upon a petition for a referendum, in
accordance with the provisions of the act.

The mandatory provision of section 3 of Article IX| to the effect that
“one or more public schools shall be maintained at least six months in
every year” in each school district of the State, wherein tuition shall be
free of charge to children of the State between the ages of six and twenty-
one, is not a limitation as to the length of the school term; it is the
minimum required by the Constitution. The General Assembly has the
power to provide for a longer term for the public schools of the State.
Whether the term shall exceed the minimum fixed by the Constitution
must be determined from time to time by the General Assembly, in ac-
cordance with its judgment, and in response to the wishes of the people
of the State. There is no provision in the County Finance Act by which
the amount for which bonds or notes may be issued for the purpose of
erecting schoolhouses, or purchasing land necessary for school purposes
is limited to the amount required for maintaining in the several dis-
tricts into which the State is divided one or more schools for a term not
exceeding six months in each year. Whether such ‘limitation should
have been imposed was a matter for the General Assembly. Its absence
does not affect the validity of the bonds or notes that may be issued, or
of the taxes that may be levied in accordance with the provisions of
said act.

We find no error in the judgment denying the prayer of plaintiff that
defendant herein be restrained and enjoined from issuing the bonds
which defendant proposes to issue, or levying the taxes which defendant
proposes to levy. The judgment is

Affirmed.

Crarxsox, J., concurring: I heartily concur in the able and con-
structive opinion of the Court, written by Mr. Justice Connor. 1In the
first place, it gives confidence to those persons and corporations that
have or will hereafter invest their money in securities of this State, or
its agencies. In the second place, it recognizes that the General Assem-
bly, composed of the representatives of the people, and responsible to
them, in its wisdom and sound judgment, may gradually and sanely
enact legislation looking to a vision when equal educational advantages
will be provided for all the children of this commonwealth, both urban
and rural.
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W. G. DIX ET AL. v. R. H, PRUITT ET AlL.
(Filed 10 June, 1927.)

1. Religious Societies—Rules—Government,

Where, upon sufficient evidence, the jury finds that the rule of the
Primitive Baptist Churches that when a member has been excluded from
one church he cannot unite with another of the same faith without first
being restored by the church of which he had been a member, is a funda-
mental rule and usage of all churches of that faith, the observance of this
rule is mandatory on all congregations adhering to the Primitive Baptist
faith, '

2. Same—Control of Property.

The authority of a local Primitive Baptist church is limited by the
fundamental rules, doctrines, and usages of the denomination to which
it belongs, and when a group in a local congregation act in opposition to
such rules, doctrines, and usages, though they are in the majority, they
ipso facto withdraw from the lawful organization of the church and forfeit
the control and use of the church property to the group which abides by
the fundamental rules, doctrines, and usages.

Crvir actiow, before Lane, J., at February Term, 1926, of Rock-
INGHAM.

This was an action brought by plaintiffs for possession and control of
the church property of Dan River Primitive Baptist Church, and to
restrain the defendants from interfering with the use and control of said
church. The pertinent facts are contained in Diz v. Prustt, 192 N. C,,
829, and are as follows:

“The Dan River Primitive Baptist Church was organized in Ruffin
Township, Rockingham County, in 1884, and in 1900 it bought land
and a church building and had the conveyance made to R. H. Pruitt and
W. G. Dix, as trustees. This church was governed by the rules, customs,
and usages of the regularly constituted Primitive Baptist denomination,
some of which were written and some unwritten. One of the usages is
that when a member has been excluded from one church he cannot unite
with another of the same faith without first being restored by the church
of which he had been a member, and the church that expelled him must
withdraw fellowship from any other Primitive Baptist Church that
receives him in disregard of the usage. In 1920, J. R. Wilson was called
by the Dan River Primitive Baptist Church as its pastor. He had
theretofore been a member of the Danville Primitive Baptist Church,
and had been excluded from its membership. At the time he was called
by the Dan River Church, he was not a member of either of these
churches. It is alleged that his credentials had been canceled, and that
he was no longer qualified under the usages of the churches to serve
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in the capacity of pastor. At a meeting of the Dan River Church, held
in September, 1923, objection was made to Wilson as pastor, but it was
contended that a majority of those present voted to retain him, and he
has since continuously held possession of the church property, to the
exelusion of the plaintiffs. On 9 October, 1923, the plaintiffs ‘declared
nonfellowship” with the defendants and those united with them in inter-
est. In the Dan River Church there are two factions, one seeking to
exclude the other, and to recover the church property, and the other
retaining possession and denying the plaintiffs’ right to recover.

“Issues were submitted and answered as follows:

“1. Were the plaintiffs, and those united with them, the sole and only
members of the Dan River Primitive Baptist Church on 9 October,
19237 Answer: ‘Yes’

“9. Are the plaintiffs, and those united in interest with them, entitled
to the possession of the Dan River Primitive Baptist Church and its
records, as alleged in the complaint? Answer: ‘Yes)

“The verdict was set aside as a matter of law.”

Upon the former appeal, this Court reversed the judgment of Lane, J.,
which set aside the verdict as a matter of law for the reason set forth in
the opinion. Thereupon, at the February Term, 1927, the parties
appeared before Judge Harding at the regular term of Rockingham
Superior Court, who entered the following judgment:

“This cause coming on to be heard, and it appearing to the court that
it was heard before a judge and jury at the February Term, 1926, of
Rockingham Superior Court, and that the jury answered the issues sub-
mitted to them as follows:

“1. Were the plaintiffs, and those united with them, the sole and only
members of the Dan River Primitive Baptist Church on 9 October,
19237 Answer: ‘Yes’

“2. Were the plaintiffs, and those united in interest with them, enti-
tled to the possession of the Dan River Primitive Baptist Church and
its records, as alleged in the complaint? Answer: ‘Yes’

“And it further appearing to the court that upon the coming in of the
verdict of the jury, his Honor, Judge Lane, set aside the verdict as a
matter of law; that the plaintiffs appealed to the Supreme Court, and
that judgment was rendered in the Supreme Court that there was error
in that his Honor set aside the said verdict as a matter of law, and
judgment has never been entered upon the verdict of the jury appearing
of record.

“Tt is, therefore, upon motion, ordered, adjudged, and decreed that the
plaintiffs, and those united with them, were the sole and only members
of the Dan River Primitive Baptist Church on 9 October, 1923. It is fur-
ther ordered, adjudged, and decreed that the plaintiffs, and those united

5—194
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in interest with them, are entitled to the possession of the Dan River
Primitive Baptist Church and its records, the said Dan River Primitive
Baptist Church consisting of the real estate described in the deed recorded
in the office of the register of deeds of Rockingham County, North Caro-
lina, in Book 128, page 97, as well as the buildings thereon, and in addi-
tion thereto, plaintiffs are entitled to the possession of all records, books,
and papers of said Dan River Primitive Baptist Church now in the
hands of the defendants;

“And it is ordered, adjudged, and decreed that the defendants, and
those united with them, immediately surrender to the possession of the
plaintiffs, and those united in interest with them, the said real estate, and
the Dan River Primitive Baptist Church and its records, to the end
that said real estate, church property, and records may be used for
church purposes in accordance with the rules, customs, usages and faith
of the Primitive Baptist Churches, and the defendants, and all persons,
are now and forever enjoined from interfering with the plaintiffs, and
those united in interest with them, in the use and control of the church
property aforesaid, and the records thereof, and are forever enjoined
from preventing the plaintiffs, and those united in interest with them,
from using said real estate and the church for public worship and for
church purposes, in accordance with the rules, custems, usages, and
faith of Primitive Baptist Churches.

“It 1s further ordered that the clerk of this court, in the event the
defendants fail to surrender possession as aforesaid to the plaintiffs,
issue a writ of assistance directed to the sheriff of Rockingham County,
directing said sheriff to take over and give to the plaintiffs the posses-
sion of said real estate, church, and records aforesaid, shall not be issued
until further orders of this court.

“It is further ordered that the defendants pay the costs of this action,
to be taxed by the clerk.”

From the foregoing judgment the defendants appealed, assigning
errors.

Sharpe & Crutchfield and King, Sapp & King for plaintiffs.
P. W, Glidewell and Brooks, Parker, Smith & Hays for defendants.

Broepew, J. The question of law at issue is clearly and succinctly
stated in the brief of the learned counsel for defendants in the following
language:

“The question in this case involves the determination of which faction
of the divided congregation of the Dan River Primitive Baptist Church
shall have the use, custody, and control of the church property. The
division grew out of a dissension in the congregation concerning the
matter of discipline and church government, and the question is pre-
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sented whether the majority faction, represented by the defendants, who
are in possession of the church property, have the right under the organi-
zation of the Primitive Baptist Church to continue in the possession
and control, or whether they may be enjoined from interfering with the
plaintiffs in the use and control of the church property, on the ground
that the plaintiffs are adhering to the proper principles of government
and discipline maintained in the Primitive Baptist Church, and that the
defendants are not so abiding by those principles.”

Tt was alleged in the complaint that the Dan River Primitive Baptist
Church was organized in 1884, and “has at all times since then and is
now a duly and regularly organized church of the Primitive Church
faith.” That said Dan River Primitive Baptist Church has at all times
been conducted and governed by the rules, customs and usages which
control Primitive Baptist churches. “And the government of said Dan
River Primitive Baptist Church at all times has been the same as all
other Primitive Baptist churches, being governed by the rules, customs
and usages which have been adopted and which were in force among the
Primitive Baptist churches, all of which had their origin in and were
the outgrowth of the first or original Primitive Baptist church estab-
lished in this country.”

The defendants, in their answer, admit that “said Dan River Primi-
tive Baptist Church has at all times been conducted and governed by the
rules, customs and usages which control Primitive Baptist churches.
It is further averred that the defendants have at all times and are now
condueting the Dan River Primitive Baptist Church in exact accord with
the rules, customs and usages of the original Primitive Baptist church
established in this country.”

Upon these allegations and admissions two questions immediately
arise?

1. What are the rules, customs and usages which control Primitive
Baptist churches?

2. What is the relation of these rules, usages and customs to the inde-
pendent governmental sovereignty of a Primitive Baptist Church?

The rules appearing in the evidence bearing upon this controversy
are as follows: .

(a) All business of the church shall be decided by a majority vote,
except fellowship, which shall be unanimous.

(b) We believe every church is independent in matters of discipline,
and that associations, councils, or conferences of ministers or churches
are not to impose on the church the keeping, holding or maintaining of
any principle or practice contrary to the church’s judgment.

(e) If a minority shall be grieved, at any time, by the majority, they
are directed to make the same known immediately to the church, and if
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satisfaction cannot be obtained, it may be necessary ir. that case to call
for help from sister churches.

(d) Especially does the language of Christ, in Matthew 18:15-18,
demonstrate that the church is the highest and last ecclesiastical author-
ity on earth; that there can be no appeal, under the law of Christ, from
the decision of the church to an presbytery or synod or general assembly,
or conference, or priesthood, or prelate, or papacy, or association, or any
other earthly authority.

(e) That after a church has excluded one of its members, and classed
bim with heathens and publicans, it is not only unseriptural, but also
thoroughly absurd, to suppose that any man or set of men can, by any
exercise of authority, put back such an offender in the fellowship of
that church.

The last two rules were introduced in evidence from Hassell’s Church
History, which is recognized among Primitive Baptists as an outstand-
ing authority on rules, usages and laws governing the Primitive Baptist
Church.

The evidence tended to show that J. R. Wilson was pastor of the
Dan River Baptist Church; that prior to the time he became pastor of
that church he had been a member of a church of like faith in Danville,
Virginia, and had been excluded from fellowship; that about two months
after his exclusion he had returned to the church and requested to be
reinstated, which request was denied. Thereafter, he was received into
membership of the Old Mill Primitive Baptist Churck. Subsequently,
he became pastor of the Dan River Primitive Baptist Church. The
question arose in the church as to whether Wilson could hold the office
of pastor until he had been restored to membership in the identical
church which had excluded him. The controversy was brought before
a regular church conference and a vote taken upon the question, and a
majority of the members voted to retain Wilson as pastor. The evidence
is not quite clear as to the numerical strength of the two factions, but
the plaintiffs concede that the Wilson faction is in the majority. The
minority faction, or anti-Wilson faction, asked for adviece from the
association to which this church belonged, to wit, Upper Country Line.
In response to. this request, a conference was called. Representatives
from eight churches met with the Dan River Church, without notice to
the defendants, and after hearing the statement of the controversy,
advised Dan River Church to declare nonfellowship with the Wilson
faction upon the ground that they were in disorder, and thereupon the
anti-Wilson or minority faction passed the following resolution: “Re-
solved, That we hereby declare nonfellowship for the disorderly faction
or portion of Dan River Church, who fellowship and hold and stand by
J. R. Wilson in disorder.”
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There was further evidence tending to show that thereafter the Wilson
faction or majority faction had taken possession of the church property.

Hence, out of this setting, the dispute comes to this Court for deter-
mination.

All Baptist churches have the congregational system of government.
They are independent sovereignties and exclusively self-governing units.
Thev are sometimes referred to in the books and decisions as “little
republics” or “independent republics.” Certain it is that each church
is an independent democracy, acknowledging no master save Christ, and
recognizing no force except the force of its own intelligence, conscience,
and judgment. Hence, it must necessarily follow that a majority of the
membership in any given congregation, nothing else appearing, is enti-
tled to control the churech property and direct and control the adminis-
trative affairs of the congregation. But it is equally true that each
church or congregation is an orderly unit as well as a self-governing unit,
and that there are certain fundamental faiths, immemorial customs and
usages and uniform practice which form a part of the church life and
constitute an integral part of its function.

In other words, a majority in a Baptist church is supreme, or a “law
unto itself,” so long as it remains a Baptist church, or true to the funda-
mental usages, customs, doctrine, practice, and organization of Baptists.
For instance, if a majority of a Baptist church should attempt to com-
bine with a Methodist or Presbyterian church, or in any manner depart
from the fundamental faiths, usages and customs which are distinctively
Baptist, and which mark out that denomination as a separate entity
from all others, then, in such case, the majority could not take the church
property with them for the reason that they would not be acting in
accordance with distinctively Baptist principles. Or suppose a majority
of a Baptist church should determine to abandon immersion and receive
members without either an individual profession of faith or baptism,
such majority could not take possession of the church property and
exclude the minority who remained true to the fundamental faith and
practice, which through many generations of observance has become
intimately and inseparably wrought into the organized life of every
Baptist church.

The decisions upon the respective rights of minorities and majorities in
Primitive Baptist churches and other Baptist churches are not uniform.
The lack of uniformity arises from a variety of facts and eircumstances
upon which individual decisions are based, but the general principles of
law are well established. Thus, In App v. Lutheran Congregation, 6
Pa., 201, it is said: “It is the duty of the Court to decide in favor of
those, whether a minority or majority of the congregation, who are
adhering to the doctrine professed by the congregation, and the form of
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worship in practice, as also in favor of the government of the church in
operation, with which it was connected at the time the trust was de-
clared.” Again, in Schnorr's Appeal, 67 Pa., 138, the Court said: “The
title to the church property of a divided congregation is in that part of
it which is acting in harmony with its own law; and the ecclesiastical
laws, usages, and principles which were accepted among them before the
dispute began are the standards for determining whica party is right.”
Again, in Mt. Zion Baptist Church v. Whitmore, 13 L. R. A., 198 Towa,
the Court says: “If perchance a bare majority of some Baptist church
should determine, on scriptural authority, their right to a plurality of
wives, and, against the protests of a minority, devote the property of
the church to the advocacy and practice of such a doctrine, under the
claim of appellees that the church ‘owes no allegiance to any man or
body of men,” civil or ecclesiastical, except ‘a majority of its members,’
the only redress of the minority would be to retire frora the church, and
leave the property to the majority for such a purpose. Such a surrender
of civil rights is without support on any principle of natural justice, and
we believe without the sanetion of any judicial tribunal” Also, in
Brundage v. Deardorf, 55 Fed., 846, Judge Taft, Chief Justice of the
Supreme Court, delivering the opinion of the Court, said: “The ques-
tion is one of identity, and that identity is to be determined by a refer-
ence to the fundamental law of the church, which was the original
contract or compact under which its organization was effected, and in
pursuance of which and subject to which all the property acquired for
its use became vested in the church. An open, flagrant, avowed violation
of that original compact, by any persons theretofore members of the
church, was necessarily a withdrawal from the lawful organization of the
church, and the forfeiture of any rights to continued membership
therein, and to the control and enjoyment of the property conferred on
such organizations,” In Kerr v. Hicks, 154 N. C,, 265, Clark, C. J.,
delivering the opinion, quoted with approval the following: “In church
organizations, those who adhere and submit to the regular order of the
chureh, local and general, though a minority, are the trie congregation.”

Some of the authorities dealing with property rights growing out of
divided churches are as follows: Gewin.v. Mt. Pilgrim Baptist Church,
51 Southern, 947, Ala.; Allen v. Roby, 67 Southern, 899, Miss.; Finley
v. Brent, 11 L. R. A,, 214, Va.; Mack v. Kime, 24 L. R. A,, N. 8., 675,
Ga.; First Baptist Church of Paris v. Fort, 49 L. R. A., 617, Texas;
Smith v. Pedigo, 32 L. R. A., 838, Ind.; Bouldin v. Alexander, 21 Law
Ed., 69; Boyles v. Roberts, 121 S. W., 805, Mo.; Middleton v. Ellerson,
78 8. E., 739, 8. C.; Monk v. Little, 182 8. W., 511, Ark.; Windham v.
Ulman, 59 Southern, 810, Miss.; Nash v. Sutton, 117 N. C., 2323 Sim-
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mons v. Allison, 118 N, C., 7703 Kerr v. Hicks, 154 N. C., 268; Confer-
ence v. 1llen, 156 N, C., 524; Gold v. Cozart, 173 N. C., 612; 8 A. L. R,
102.

The defendants offered no evidence.

Elder J. W. Gilliam, witness for plaintiffs, testified that he was clerk
of the Upper Country Line Association, of which Dan River Primitive
Baptist Church was a member. He testified that all the rules governing
Primitive Baptists are not written; that many rules are unwritten, and
further, that “the rule among our churches is that when J. R. Wilson is
turned out of the church that no church of our faith and order remains
a gospel church in order and holds with the said J. R, Wilson. It
hasn’t got a right to impose the will of the association on that church.
The Dan River Church was not in disorder as a whole, but had divided,
a portion of the ehurch standing loyal in doctrine and in practice and
in the government that governs our association. . . . A Primitive Bap-
tist church can exist in doetrine and rules and practice of the Primitive
Baptist denomination and never belong to any association, so long as
they remain in the doctrine and in the practice that governs the orthodox
Primitive Baptists.”

Randolph Perdue, a minister and moderator of the Pigg River Asso-
clation, testified: “In case a minister who is elected pastor at a church
is turned out of the church where he holds his membership, he is turned
out of all churches in the Primitive Baptist faith and order everywhere.
He can only be restored by coming back to that church where he was
excluded and making acknowledgments in satisfaction to that church.
In case a minister is excluded and members of another church follow him
before he is restored, the church is in the same relation as the man that
is excluded. . . . But after a church applies to an association to be
admitted into the association, and she is received, then she is a sovereign
so long and so far as she remains in order, in faith, and in practice of
the laws and rules of the church. . . . I say that the church is an inde-
pendent body as long as she remains in order.”

F. W. Keene, witness for plaintiff, testified that he had been preaching
for forty-five years, and was acquainted with the laws of the Primitive
Baptist Church, and that these laws are both written and unwritten.
Witness further testified: “When a man has been serving a church as
its pastor, has been excluded from the church in which his membership
was, ‘let him be unto thee as a heathen and publican,” and he is no longer
in fellowship of that church; and if he be one who has been a preacher,
the practice among our people is that he lay down his gift; and that all
sister churches who themselyves recognize that man have no further right
to exercise his gift among any of the churches called Primitive Baptists
or O1d School Baptists. If there are members of the church who permit
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him to preach while he is out of the church, and who go with him, they
have departed from the order and practice of our people and are them-
selves in the same disorder, for they are now affiliating with that one in
disorder, and have become a partaker of his disorder which he himself
is in, and they are no longer recognized as being in the order of the
churches of our Lord Jesus Christ. . . . The church is that faction
which is holding to the order and practice and doctrine of our people.
That portion of the church may be small or it may be a majority, it is
counted the church in order. . .. As to questions of discipline and
church government, the majority ordinarily rule; not always. The
majority can turn people out, can call a pastor, can dismiss a pastor,
can turn a member out, can deelde to discard an old building and to
build a new one. I have known the minority of the membership of a
church to be contending for holding fast to the practice, the order, the
doctrine of the church, a ‘few good names in Sardi who have not defiled
their garments’ have their names there; they continue in the doctrine
and practice and order of the church, and have the right to the church;
others have departed from the faith.”

W. G. Dix, one of the plaintiffs, testified: “The rules and regulations
of the church have always been this for forty years. If a man is guilty
of anything and has to be turned out of the church, he cannot be recog-
nized in any other Primitive Baptist church until he first goes back to
the church he is turned out of and is reconciled in that church.” There
was other testimony to the same effect.

It is the duty of this Court to determine the merits of the controversy
upon the record as presented If the testimony in this particular record
is to be believed, then there is a limitation to the 1ndependent sovereignty
of a Primitive Baphst church, and that limitation is the order, practice,
and doctrine of the denomlnatlon or, to state the proposition differently,
according to the testimony in the reeord before us, a Primitive Baptist
church is a sovereign, self-governing unit so long as it remains in the
order, practice, and doctrine prescribed by the written and unwritten
law. And further, if the evidence is to be believed, the Wilson faction
or majority faction is in disorder, that is to say, it has departed from
the fundamental practice and order observed and recognized by Primi-
tive Baptists from time immemorial.

The question, therefore, is not a mere controversy as to the qualifica-
tions of a preacher. The decision of such & question would undoubtedly
lie within the exclusive jurisdiction of the local church. The real issue
upon the evidence is whether or not the majority of a local Primitive
Baptist church can retain as pastor a man who, under the doctrine, prac-
tice, and order of the church, is not a member of the denomination at all,
which he professes to serve. Under the evidence in this case, such a
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situation would constitute what is termed by Primitive Baptists “dis-
order.” This term is used by the witnesses apparently in a broad sense,
signifying the recognition of and adherence to the fundamental practice
and immemorial customs and usages of that denomination. Perhaps
the term “church polity” might be deemed synonymous with the term
“order” as employed by Primitive Baptists.

Upon the record there was sufficient evidence to be submitted to the
jury upon the questions involved, and the jury, by its verdict, has found
that the plaintiffs, constituting the minority faction, are “the sole and
only members of the Dan River Primitive Baptist Church, and further,
that said plaintiffs are “entitled to the possession of the Dan River
Primitive Baptist Church and its records.”

The defendants rely upon the case of Cheshire v. Giles, 132 S. E.; 479.
That case involved a controversy with the same J. R. Wilson who is the
subject of the present controversy, and therefore the case is directly in
point. However, an examination of the case will disclose that it was
not tried upon a record similar to the one before us, or upon the same
theory. In the Cheshire case, supra, it appeared that a number of
associations condemned Wilson, and held that those who supported him
were in disorder, and advised that Primitive Baptists ought to withdraw
fellowship from him. The Court said: “It is only shown that they have
continued as their pastor one who has been excluded from membership
in another church; that the Pigg River Association has condemned this
action as improper, and recognized the minority faction as the true
Primitive Baptist Church at Martinsville. Now, as to this, each faction
and the association are clearly within their rights, but nevertheless it
does not follow, because the minority are so held to be the true Primitive
Baptists at Martinsville, in the opinion of the association, that this
minority is entitled to take the church property away from the majority,
who refuse to accept the advisory counsel of the association.” Tt is
apparent that in the Cheshire case, supra, the decision was based upon
the ground that the judgment of the association had no binding effect
upon the local congregation, because under the Primitive Baptist order
and practice the advice or judgment of the association is purely volun-
tary, and has no effect whatever in controlling the judgment or action
of the local church. Moreover, in the Cheshire case, supra, section 40
of the Virginia Code was invoked. This statute provides, in substance,
that in the event of division in a congregation, a majority of the mem-
bership of such congregation entitled to vote “may decide the right, title,
and control of all property for such congregation.” Referring to the
statute, the Court says: “This statute makes it unnecessary either to
review or recite the numerous cases in which similar controversies have
been determined.” So that the Cheshire case, supra, rested upon two
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grounds: First, that the association had no right to control the affairs
of the local church; second, that the Virginia statute, in case of division,
established a statutory method of determining the possession and control
of property.

Our case is upon a different footing. Our case was not tried upon the
theory that the association has any power to impose its will upon the
local church, or to determine which faction constitutes the true church.
The question with us is whether or not the independent sovereignty of
the local church is limited by adherence to the princivle of order, doc-
trine, and practice as handed down through generations of Primitive
Baptist church life.  Upon the record, there was sufficient evidence of
such limitation to be submitted to the jury, and the jury has returned
its verdict into court in accordance with law. Whether this record
properly presents or reflects the proper and established church polity of
Primitive Baptists, we know not. Our decision rests solely and exclu-
sively upon the record as presented to this Court, and in accordance
with that record, and for the reasons given, we hold that the judgment
of the court should be

Affirmed.

D. W. STARKEY axp Wire v. FRANCES L. GARDNER.
(Filed 10 June, 1927.)

Deeds and Conveyances — Restrictions as to Residences — Covenants—
Changed Conditions—Equity—Injunction.

The restrictions in the deed from the original owner of lands subdivided
into lots that the lots thus conveyed should be used for residences and not
for business or mercantile purposes, will not be enforced in equity by
injunction against the prohibited use when it is made to appear that the
conditions in the lapse of time have so changed that to enforce the restric-
tions would be detrimental to all the present owners of the property: as
where originally residential property was the class thereof desirable, and
the object to Le obtained, but that the city had since extended its limits,
paved its streets, furnished modern conveniences, water. sewerage. elec-
tric lights, ete.,, and the property in the neighborhood of the locus in quo
had become built up into busiuess property. and as sach was of much
greater value, and those holding under the original deeds, except the
plaintiff in the suit, desired that the restrictions in their deed, in this
respect, be removed.

CrviL actiow, tried before Shaw, J., at May Term, 1927, of Buw-
COMBE.

The plaintiff is the owner of lot No. 5 of Block C in the Hayes Sub-
division, West Asheville Addition, Asheville, N, C. The defendant is
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the owner of lot No. 4 and part of lot No. 40. Both of said lots of land
front on Haywood Road. In both deeds there are restrictions against
the erection of any “commercial or manufacturing establishment, or
factory, or tenement, or apartment house, or house or building to be
used as a sanatorium or hospital, or allow at any time any buildings
crected thercon for any such purpose.” It is alleged in the complaint
and admitted in the answer that the defendant is now proposing to erect
upon his property a building which is in violation of the restrictions
set forth in the deeds under which the parties hold title, but it is alleged
that said restrictions are not binding and enforceable.

The controversy was heard by Judge Shaw, who found the facts and
rendered judgment as follows:

“This cause coming on to be heard at this the May Term, 1927, of
Superior Court of Buncombe County, upon the complaint and answer
of the defendant filed herein, and upon the other evidence which is of
record, and the argument of counsel, the court finds as a fact that the
plaintiffs L. D. Starkey and wife are the owners of the lands described
in the complaint, and the defendant Frances L. Gardner is the owner of
the land and lots situate on Haywood Road, described in the complaint
and answer.

“The court further finds as a fact that about twelve years prior to the
institution of this action that the defendant purchased the lands, as
alleged in the complaint and answer, which lands, owned by R. P.
Hayes and wife, Lucy P. Hayes, referred to in the plat described in the
pleadings, were subdivided and the restrictions placed in the deeds of
the purchasers, as set out in said complaint and admitted in the answer;
and that said lands, so divided and sold, fronting on Haywood Road, a
thoroughfare within the corporate limits of the city of Asheville, and
when said lands were so platted that the same fronted on said Haywood
Road, which was then a macadamized road, and was not of any value
upon which to establish business houses or buildings, but was then only
valuable for residential purposes.

“The court further finds as a fact that said Haywood Road is now a
thoroughfare, paved, and has sidewalks abutting thereon, water and sewer
lines, and that upon said road on which there were no business houses
(stores, drug stores, banks, or other business buildings) at the time of the
platting and sale of said lots fronting and abutting on said Haywood
Road; but since said time, to wit, within the last seven to eight years,
there have been constructed upon said road, and in close proximity to
the property of the defendant herein, store buildings, drug store build-
ings, garages, automobile sales, and other business houses on said Hay-
wood Road, and on either side of defendant’s property, and the property
referred to in said plat, and there have been constructed business houses,
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banks, and other buildings of such nature and kind that the said Hay-
wood Road, on which the property of the defendant is abutting, and
other property described in the Hayes plat, which has restrictions
written into the deeds of the purchasers of the said subdivision, is valu-
able as business property, and that its value as business property is worth
at least one hundred per cent more than its value as residential property.

“And the court further finds from the affidavits herein that more than
four-fifths of the owners of the lots in said subdivision, both fronting on
Haywood Road and lateral streets and remote location, have joined with
the defendant herein and ask that the restrictions herein be removed
from the property referred to in the deed or deeds from R. P. Hayes and
wife to the defendant, and all other owners and purchasers of said lots
fronting on said Haywood Road.

“And the court further finds as a fact that it is inequitable and unjust
to require the enforcement of the restrictions, for that the conditions for
which said restrictions were placed in said deeds to the owners of the
property situate on Haywood Road is not beneficial to the property
described in said subdivision, but, on the contrary, is detrimental and
injurious to the market value of said property, and that if said restric-
tions are permitted to continue that it will retard the advancement and
upbuilding of said property for business purposes on said Haywood
Road: It is therefore ordered and adjudged that, by reason of the
changed condition aforesaid, the restrictions created in said deed from
R. P. Hayes and wife, Lucy P. Hayes, referred to above, are no longer
in effect, and that the property of the defendant described in said com-
plaint is no longer subject to said restrictions, and that the application
for injunction and restraining of the defendant, her agents or assigns,
from building houses or business houses on her said property be and the
same is hereby denied, and the said defendant, her agents or assigns, are
not bound by the terms of said restrictions, and they are permitted to
use said lands and property for any lawful purposes.

“It is further ordered that the plaintiff pay the costs of this action,
to be taxed by the clerk.”

From the foregoing judgment, the plaintiffs appeal.

J. Scroop Styles for plaintiffs.
Wells, Blackstock & Taylor for defendant.

Broepen, J. The question is this: Under what circumstances are
restrictive covenants in deeds for property, originally devoted to resi-
dential purposes, rendered unenforceable?

There is no allegation in the complaint and no finding of fact by the
trial judge that the Haywood Road property was the result of a general
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plan or scheme other than the fact that the original deeds contained
restrictions as set out in the deeds of the plaintiffs and the defendant.

The question of restrictive covenants in deeds covering property de-
signed for residential purposes exclusively is becoming more and more
an important and perplexing proposition. In all of the larger cities of
the State suburban developments are multiplying, and the popularity of
these developments rests upon the assurance given purchasers that they
may confidently rely upon the fact that the privacy of their homes will
not be invaded by the encroachment of business, and that they may fur-
ther be assured that the essential residential nature and character of the
property will not be destroyed. Upon this assurance our citizens are
daily erecting and constructing expensive and comfortable homes, away
from the noise and stress of city life, and moreover, where they can
secure larger home sites for their residences and more playing space for
their children. The fundamental theory upon which these developments
are founded is that of equality of burden and equality of privilege; that
is to say, each property owner is entitled to the same privilege from the
encroachment of undesirable buildings or enterprises, and therefore each
property owner is subjected to the same burden or obligation of doing
nothing or permitting nothing to be done to change the essential char-
acter of the community plan. This security and freedom ought not to be
destroyed by slight departures from the original plan, guaranteed and
safeguarded by the restrictive covenants in the deeds under which the
property is held. Nor should a property owner be held to have waived
his rights and to have abandoned the protection conferred upon him by
such covenants by reason of disconnected and immaterial violations of
the restrictions in the conveyances. This idea is expressed in Ward v.
Prospect Manor Corp., 188 Wis., 534, 206 N. W. 856: “It is now gen-
erally recognized by the overwhelming weight of authority in this coun-
try that an individual lot owner’is not under penalty of waiving his right
to the enforcement of a restrictive covenant by his failure to take notice
of such violations as do not affect him.”

The English rule is stated in Peek v. Matthews, L. R., 3 Eq., 515, 517,
cited in the Ward case, supra, as follows: “If there is a general scheme
for the benefit of a great number of persons, and then, either by permis-
sion or acquiescence, or by a long chain of things, the property has been
either entirely or so substantially changed as that the whole character of
the place or neighborhood has been altered so that the whole object for
which the covenant was originally entered into must be considered to be
at an end, then the covenantee is not allowed to come into court for the
purpose merely of harassing and annoying some particular man where
the court could see he was not doing it bona fide for the purpose of
effecting the object for which the covenant was originally entered into.”
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However, it is equally true that if the character of the community has
been changed by the expansion of a city and the spread of industry or
other causes resulting in a substantial subversion or fundamental change
in the essential character of the property, then, in such cases, equity will
not rigidly enforce the restriction. In Ward v. Prospect Manor Corp.,
206 N. W., 856, decided 12 January, 1926, the Supreme Court of Wis-
consin said: “Courts of equity will not enforce such restrictive covenants,
where the character of the neighborhood has so changed as to make it
impossible to accomplish the purpose intended by such covenants. This
may result from circumstances over which neither plaintiff nor defend-
ant nor other resident of the community has any control. As in Row-
land v. Miller, 139 N. Y., 93, 22 L. R. A., 182, 34 N. E., 765, where the
crection of a steam railway and the construction of a station rendered
the neighborhood, and especially the defendant’s property, in front of
which the station was erected, unfit for use for residential purposes to
which it was intended to confine the restricted area. Such changed con-
ditions may result from the natural growth of the city, bringing indus-
try, smoke, soot, and traffic into such close proximity to the restricted
area as to render it undesirable for the purposes to which it is restricted.
Such changed condition may also result from a failure on the part of
the property owners to observe or comply with the terms of the cove-
nant. These violations may be so general as to indicate a purpose and
intention on the part of the residents of the community to abandon the
general scheme or purpose. Under such conditions, courts of equity will
not enforce the covenant.” )

To the same effect is Ronberg v. Smith, 232 Pac., 283. In that case
a tract of land consisting of forty acres, situate near the State Uni-
versity, was platted in 1906, and lots sold with the express purpose of
making it a residential district. The deeds contained restrictions to the
effect that the grantees for a period of twenty years should not erect
“any flat, apartment, store, business, or manufacturing building,” ete.
It further appeared that during the last several years material changes
had occurred in the district without objection. Eight duplex or apart-
ment houses had been constructed, two restaurants were being operated
in the district, and some fifteen or twenty fraternity houses had been
built. The defendant had secured a permit to builc two two-family
houses upon his property, adjoining the property of plaintiff. Plaintiff
was denied injunctive relief. The Court quotes with approval High on
Injunctions, 4 ed., sec, 1159, as follows: “In considering applications
for relief by injunction against the breach of restrictive covenants con-
tained in conveyances of real property, the courts require due diligence
upon the part of the plaintiff seeking the relief, and laches or acquies-
cence on his part in the violation of the restrictive covenant will
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ordinarily defeat his application. Indeed, equity requires the utmost
diligence, in this class of cases, upon the part of him who iuvokes its
preventive aid, and a slight degree of acquiescence is sufficient to defeat
the application, since every relaxation which plaintiff permits in allow-
ing erections to be made in violation of the covenant amounts, pro fanto,
to a disaffirmance of the obligation.”

The Supreme Court of Illinois, in Ewerlsen v. Gerstenberg, 57 N. E.,
1051, 51 L. R. A., 310, also held: “Equity will not, as a rule, enforce .a
restriction where, by the acts of the grantor who imposed it, or of those
who derived title under him, the property, and that in the vicinage, has
so changed in its charaeter and environment and in the uses to which it
may be put as to make it unfit or unprofitable for use if the restriction
be enforced, or where to grant relief would be a great hardship on the
owner and of no benefit to the complainant, or where the complainant
has waived or abaundoned the restriction, or, in short, it may be said
that where, from all of the evidence, it appears that it would be against
equity to enforee the restriction by injunction, relief will be denied,
and the party secking its enforeement will be left to whatever remedy
he nmay have at law.” 27 R. C. L., secs. 336, 337, 338 and 540. Steven-
son . Spivey, 110 S. K., 367; 21 A L. R, 1276, and note; Tiffany
Real Property, sec. ed., vol. 2, pp. 1456-14358.

This Court has not deeided the question involved in this appeal. The
ouly intimation contained in our law occurs in Bailey v. Jackson, 191
N. (', 61, in these words: “There is highly respectable authority for the
position that a restriction of this kind is not necessarily void becaunse it
purports to be perpetual, though it is not impossible that conditions may
arise which would impel a relaxation of the rule.” Citing 18 C. J., 401.

The weight of authority is to the effect that if substantial, radical and
fundamental changes have taken place in a development protected by
restrictive covenants that courts of equity will not enforce the restric-
tion. The underlying reason is, we apprehend, that such changes de-
stroy the uniformity of the plan and the equal protection of the restric-
tion. For instance, if a residential development should, in the course of
time, by the growth of a city or other cause, become valuable as business
property and business houses should indiseriminately invade the de-
velopment, then the restriction would bear unequally upon the various
owners and equity would not permit the entrenching of such inequality.

In our case, the court finds as follows: “The court further finds as a
fact that said Haywood Road is now a thoroughfare, paved, and has
sidewalks abutting thereon, water and sewer lines, and that upon said
road on which there were no business houses (stores, drug stores, banks
or other business buildings) at the time of the platting and sale of said
lots fronting and abutting on said Haywood Road; but since said time,
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to wit, within the last seven to eight years, there have been constructed
upon said road, and in close proximity to the property of the defendant
herein, store buildings, drug-store buildings, garages, automobile sales,
and the other business houses on said Haywood Road and on either side
of defendant’s property, and the property referred to in said plat, and
there have been constructed business houses, banks, and other buildings
of such nature and kind that the said Haywood Road on which the
property of the defendant is abutting, and other property described in
the Haye¢ plat, which has restrictions written into the deeds of the
purchasers of the said subdivision, is valuable as business property, and
that its value as business property is worth at least one hundred per
cent more than its value as residential property.

And the court further finds from the affidavits herein that more than
four-fifths of the owners of the lots in said subdivision, both fronting on
Haywood Road and lateral streets and remote location, have joined
with the defendant herein and ask that the restrictions herein be re-
moved from the property referred to in the deed or deeds from R. P.
Hayes and wife to the defendant, and all other owners and purchasers
of said lots fronting on said Haywood Road.”

Upon the findings of the trial judge three outstanding facts appear:
First, that the property affected by the restrictions has undergone a
total change, in that Haywood Road has become business property in-
stead of residential property. Second, that more than eighty per cent
of all the owners of the property affected have waived or abandoned the
restrictions contained in the deeds. Third, that the restrictive cove-
nants are not beneficial to the property described in the subdivision,
but on the contrary are detrimental and injurious.

Applying, therefore, the established principles of law to these pre-
dominant facts, we hold that, upon the record as presented, the judg-
ment of the court was correct.

Affirmed.

HIGHLAND COTTON MILLS v. RAGAN KNITTING COMPANY; RAGAN
KNITTING COMPANY v. J. H. ADAMS; axp KERNERSVILLE KNIT-
TING COMPANY v. RAGAN KNITTING COMPANY,

(Filed 10 June, 1927.)

1. Corporations—Officers—Contracts——Fraud—Voidable Contracts.

A contract, made and entered into between two corporations by the
president of both, who is a director and stockholder in each, is not void
but voidable, depending upon whether the contract was made in good
faith and for a sufficient consideration, and one of these corporations who
seeks to have it set aside upon the grounds that the other had received
an unfair advantage, has the burden of proof.
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Same—Shareholders—Ratification.

Where a corporation has entered into a contract with another corpora-
tion, through one who is the president, a director and stockholder in both,
and in its action it is established that the other has received an undue
advantage, it may not recover damages when it is made to appear that by
its conduct, or otherwise, its own stockholders had ratified and approved
the contract after knowing its terms and receiving the benefits.

3. Same—Partial Performance of Contract—Damages.

Where two manufacturing corporations have entered into the perform-
ance of a contract for the exchange of certain machines, and the exchange
is partly made, but as to some of the machines it cannot be carried out
for the fact that they had been sold to others, the action. to that extent,
sounds in damages.

4. Costs—Actions—Suits—Equity—Statutes.

An action upon contract sounding in damages is one at law, and the
costs are taxable against the losing party, C. 8., 1225, and the principle
involved in certain proceedings in equity, where this matter lies within
the discretion of the trial judge, C. 8., 1243, is not applicable.

Arprrars of Highland Cotton Mills, J. H. Adams, and Kernersville
Knitting Company from judgment of Superior Court of Grinrorp
County, signed by Webb, J., on 20 January, 1927, in the above-entitled
actions, which were consolidated for trial and judgment, by consent.

Reversed on appeal of Kernersville Knitting Company; modified and
affirmed on appeals of Highland Cotton Mills and J. H. Adams.

Three actions entitled as above, pending in the Superior Court of
Guilford County were, by consent of all parties, consolidated and re-
ferred for trial. The report of the referee, setting out his findings of
fact and conclusions of law, with exceptions thereto duly filed, came on
for hearing before his Honor, James L. Webb, judge presiding, in the
Superior Court of Guilford County. All the findings of fact were
affirmed; all the conclusions of law, except the third, with respect to the
date from which Ragan Knitting Mills was entitled to recover interest
on its judgment against Kernersville Knitting Company, were ap-
proved. The third conclusion of law, as modified by the court, was
approved.

From judgment upon the report of the referee, as modified by the
court, Highland Cotton Mills, J. H. Adams, and Kernersville Knitting
Company appealed to the Supreme Court.

Roberson & Haworth, Peacock, Dalton & Lyon, and Brooks, Parker,
Smith & Hayes for Highland Cotton Mills, for J. H. Adams and Ker-
nersville Knitting Company, appellants.

D. H. Parsons, King, Sapp & King, John N. Wilson and Frazier &
Frazier for Ragan Knitting Company, appellee.

6—194
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Coxxor, J. The action entitled “Highland Cotton Mills v. Ragan
Knitting Company” was commenced on 5 May, 1923, to recover of
Ragan Knitting Company, defendant therein, the sum of $3,259.31,
with interest thercon from 14 May, 1921, the balance alleged .to be due
on an account for hosiery yarns sold and delivered by plaintiff to de-
fendant, pursuant to a coutract evidenced by writing dated 16 April,
1920.

Defendant, in its answer, admitted the contract and the delivery by
plaintiff and the acceptance by defendant of the yarns pursuant to said
contract, as alleged in the complaint; it further admitted that after
erediting the account for said yarns with sums paid thereon by defend-
ant, there was a balance of $5,259.31, as alleged by plaintiff.

In defense of plaintiff’s recovery in this action, defendant alleged
that J. I. Adams, president of Ragan Knitting Company, and also at
the time president of Highland Cotton Mills, taking advantage of his
position as president of the former company, had wrongfully and
fraudulently caused defendant to enter into a contract with the latter
company for the purchase of a quantity of yarns from plaintiff, largely
in excess of the reasonable requirements of defendant, and at prices
greatly In excess of fair and reasonable prices for said yarns, the
said Adams aeting therein in the interest not of defendant, but of plain-
tiff, Highland Cotton Mills; that as the result of such wrongful and
fraudulent conduct on the part of said J. H. Adams, defendant, Ragan
Knitting Company, had sustained loss and damage in an amount much
greater than the sum which plaintiff seeks to recover of defendant in
this action. Defendant prays judgment that plaintiff take nothing by
its action, and that it recover of plaintiff its costs.

Upon his findings of fact, pertinent to the defense relied upon by the
defendant, the referee makes his first conclusion of law in words as
follows:

“That the contract for the purchase of yarns sued on by the Highland
Cotton Mills in its action against the Ragan Knitting Company was and
is a legal contract and binding on the Ragan Knitting Company and
the settlement between the Highland Cotton Mills, Ine., and the Ragan
Knitting Company is legal and binding, and that the Ragan Knitting
Company is indebted to the Highland Cotton Mills, Inc., in the sum of
$5,259.31 on account thereof, together with interest from 14 March,
1921

Pursuant to saild conclusions of law, judgment was rendered “that
the Highland Cotton Mills, Inec., have and recover of the Ragan Knit-
ting Company the sum of $5,259.31, together with the interest from
14 March, 1921, this being the amount found by the referee as due
from the Ragan Knitting Company to the Highland Cotton Mills, Inec.”
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The action entitled “Ragan Knitting Company v. J. H. Adams” was
commenced on 7 February, 1924, to recover of defendant, J. H. Adams,
large sums of money as damages for losses sustained by plaintiff, Ragan
Knitting Company, resulting from the wrongful, negligent and fraudu-
lent conduet of the said J. H. Adams, in the performance of his duties
as president of plaintiff company.

Plaintiff alleged that said J. H. Adams, taking advantage of his posi-
tion as president of plaintiff company, wrongfully, negligently and
fraudulently caused the said company to enter into contracts and agree-
ments with other corporations, of which said Adams was at the time
also president, and in which he had large financial interests as a stock-
holder; that these contracts and agreements were unfair and hurtful to
plaintiff, and in the interest of and advantageous to the corporations in
whose behalf the said Adams, as president of plaintiff company, wrong-
fully, negligently and fraudulently procured them to be made, and that
by reason of the wrongful, negligent and frandulent conduet of the said
Adams, as set out in the complaint, plaintiff has suffered losses in large
sums, for which plaintiff is entitled to recover of defendant, J. H.
Adams, damages as demanded in the complaint. Defendant, J. H.
Adams, in his answer, denied all the material allegations of the com-
plaint.

Upon his findings of fact, pertinent to plaintiff’s cause of action
against defendant, J. H. Adams, the referee makes his second conclu-
sion of law in words as follows:

“That the said J. H. Adams, having acted in good faith and without
fraud or negligence in all of the transactions with said Ragan Knitting
Company, and all losses of the Ragan Knitting Company, so far as the
said J. H. Adams was concerned, being remote and speculative and
attributable to causes other than his dealings with the said Ragan Knit-
ting Company, and there being no time limit fixed to his agreement to
either buy raw material or sell the produect of said Ragan Knitting
Company, and said agreement being terminable at will, the said J. H.
Adams is not indebted to the Ragan Knitting Company in any sum
whatever.”

The foregoing conclusion of law was approved by the court, aud
judgment rendered accordingly.

The action entitled “Kernersville Knitting Compauy v. Ragan Knit-
ting Company” was commenced on 1 March, 1924, to recover of defend-
ant, Ragan Knitting Company, the sum of $679.49, the balance due to
plaintiff on an exchange of knitting machines, between plaintiff and
defendant, made on or about 8 \pril, 1921.

Defendant, in its answer to the complaint, admitted that it had re-
ceived, on or about 8 April, 1921, from plaintiff, knitting machines,
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valued by plaintiff at $11,963.02, and had delivered to plaintiff knitting
machines, also valued by plaintiff at $11,283.53, and that the difference
between these valuations is $679.49; it denied, however, that there had
been a valid contract between plaintiff and defendant for the exchange of
these machines at said valuations; defendant, upon the allegations of its
answer, set up a counterclaim in its behalf against plaintiff, and de-
manded judgment that it recover of plaintiff, upon such counterclaim,
the sum of $128,084.56, with costs. Defendant prayed that this action
and the action entitled “Ragan Knitting Company v. J. H. Adams,”
then pending in the Superior Court of Guilford County, be consolidated
and that the actions be tried together. These actions, together with the
action entitled “Highland Cotton Mills v. Ragan Knitting Company”
were, by consent of all parties, consolidated and referred to a referee
for trial. At the trial before the referee the answer of J. H. Adams, in
the action in which Ragan Knitting Company was plaintiff and J. H.
Adams was defendant, was treated as the reply of plaintiff, Kernersville
Knitting Company, to the counterclaim.

Upon his findings of fact, relative to the cause of action of the Ker-
nersville Knitting Company against Ragan Knitting Compauy, and to
the counterclaim of the latter company against the former, the referee
makes his third conclusion of law in words as follows:

“That the exchange of machinery between the Ragan Knitting Com-
pany and Kernersville Knitting Company, not being fair towards the
Ragan Knitting Company, and said exchange being to the advantage of
the Kernersville Knitting Company at the expense of the Ragan Knit-
ting Company, and no contract being consummated with reference
thereto, and the Ragan Knitting Company having sold a portion of its
machines, and having rebuilt others of the machines received in said
trade, which have been changed and used by it, the said Ragan Knitting
Company is entitled to recover of the Kernersville Knitting Company
the difference in the reasonable market value of the machines so ex-
changed at the time of the said trade, to wit, the sum of $8,867.28, with
interest from 1 April, 1921.”

Pursuant to said conclusion of law, as modified by the court with
respect to the date from which interest shall be recovered, judgment
was rendered “that the Ragan Knitting Company have and recover of
the Kernersville Knitting Company the sum of $8,867.28, with interest
from the date of the judgment.”

It was further ordered by the court “that the costs of this action be
taxed by the clerk of the Superior Court of Guilford County as follows:
One-fourth of said costs to be taxed against Ragan Knitting Company;
one-fourth against Highland Cotton Mills; one-fourth against Kerners-
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ville Knitting Company, and one-fourth against J. H. Adams. This in
the diseretion of the court.”

There are no assignments of error upon either of the appeals to this
Court based upon exceptions to the judgment of the Superior Court in
so far as the findings of facts made by the referee are affirmed therein.

The appellant, Kernersville Knitting Mills, excepted to that portion
of the judgment which is in the following words:

“It is, therefore, ordered by the court that the Ragan Knitting Com-
pany have and recover of the Kernersville Knitting Company the sum
of $8,867.28, this being the difference found by the referee between the
reasonable market value of the machines exchanged by the Ragan Knit-
ting Company and the Kernersville Knitting Company at the date of
the exchange.” Appellant’s first assignment of error is based upon this
exception. The portion of the judgment excepted to is in accordance
with the referee’s third conclusion of law, as approved by the court.

The referee bases his third conelusion of law upon his findings of
fact that the exchange of machines was “not fair towards the Ragau
Knitting Company; that said exchange was to the advantage of the Ker-
nersville Knitting Company at the expense of the Ragan Knitting
Company.” Upon these findings he concludes that there was no con-
tract between said companies relative to said exchange, the exchange
having been made without any valid contract therefor, and it now
being impracticable for either company to return the machines which it
received from the other, the referee concludes that the Ragan Knitting
Company is entitled to recover of the Kernersville Knitting Company
the difference in the market value of said machines at the date of the
exchange, to wit, the sum of $8,867.28.

The validity of the contract between said companies, as alleged by
the Kernersville Knitting Company, in accordance with which the
exchange of said machines was made, is called in question by the Ragan
Knitting Company upon its allegation: first, that the execution of said
contract by it was procured by the wrongful, negligent and fraudulent
conduct of its president, J. H. Adams, acting therein in the interest of
the Kernersville Knitting Company, of which he was also at the time
president; and, second, that the contract and exchange made in accord-
ance with its terms was unfair, and to the advantage of the Kerners-
ville Knitting Company and at the expense of the Ragan Knitting Com-
pany by reason of the valuation of the machines of the respective com-
panies, made for the purpose of the exchange. These are the only
grounds npon which the Ragan Knitting Company challenges the valid-
ity of the contract, or of the exchange made by said companies in
accordance with its terms.
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With respect to J. H. Adams, in relation to said contract and
exchange, both as president and as a stockholder in said companies, the
referee found facts as follows:

“84. That the exchange of machinery between the Ragan Kuitting
Company and the Kernersville Knitting Company, 30 far as the said
J. H. Adams was concerned in the same, was in good faith, without
fraud or negligence, and in the exercise of his best judgment.”

“98. That the said Adams personally and individually made no profit
out of the machinery trade as aforesaid, and the same was made by him
in good faith, and in the exercise of what he thought at the time to be
wise and for the best interest of both companies involved; that there
was only a slight difference in his holdings of stock in the Ragan Knit-
ting Company and in the Kernersville Knitting Company in value at
the time of said exchange.”

“99. That there is no competent evidence of any losses on account of
any of the dealings of the said Adams with the said Ragan Knitting
Company with regard to the said machinery exchange, or otherwise,
but said losses were due to causes over which he, the said Adams, had no
control, and such losses, if any, are speculative and remote.”

With respect to the machines which were exchanged by said two com-
panies, the referee found facts as follows:

“77. That the transfer machines received by the Ragan Knitting Com-
pany from the Kernersville Knitting Company, in the exchange of
machinery aforesaid, were standard machines in general use in the
manufacture of hosiery; that the K. G. machines received by the Ker-
nersville Knitting Company from Ragan Knitting Company were also
standard machines in general use in the manufacture of hosiery.”

“82. That the said transfer machines received by Ragan Knitting
Company from Kernersville Knitting Company made an unusual
amount of seconds, but that this condition to a large extent was caused
by a failure on the part of the machinist at the Ragan Knitting Com-
pany to properly adjust what is known as the ‘sinker cam,” said adjust-
ment being such as could have been easily made by an experienced
machinist with little or no expense, and also to some extent to untrained
labor.”

“86. That it was difficult to obtain trained help for these transfer
machines, and there was trouble in getting them adjusted, so as to
eliminate seconds and waste.”

“87. That when operated properly the said transfer machines were
capable of doing good work; that the making of seconds depends upon
the yarn used, the operator and the superintendent of the machinery,
as well as the machine itself, and at times these transfer machines were
not properly adjusted.”
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“97. That said exchange of machinery was brought about by the said
J. H. Adams in good faith, and withont fraud or negligence on his part
as aforesaid, but unintentionally on his part the purported agrecment
for the exchange of machinery was, so far as the price was concerned,
unfair to the Ragan Kuitting Company, and it is found as a fact that
the Kernersville Knitting Company profited in said trade at the expense
of the Ragan Knitting Company.”

With respect to the valuation of the machines for the purposc of the
exchange by said companies, the referce found that the superintendent
of Ragan Knitting Company, aud a representative of Kernersville
Knitting Company agreed upon said values prior to the exchange, and
that J. H. Adams, as president of the Kernersville Knitting Company,
on 8 April, 1921, addressed a letter to the Ragan Knitting Mill, setting
out in detail the machines selected by them for the exchange, and the
values placed thereon by them for the purpose of such exchange. This
letter was received by the Ragan Knitting Company soou after its date,
and placed by it in its files, where it remained until the trial before the
referce. The exchange was made in accordance with the terms set out
in the letter of J. H. Adams, dated § April, 1921, No objection to said
terms was made by the Ragan Knitting Company, its officers, directors
or stock holders, until after the commencement of the action by Ker-
nersville Knitting Company against Ragan Knitting Company on
1 Mareh, 1924.

In Hospital v. Nicholson, 183 N. C., 44, it is said by this Court, in
the opinion written by ddams, J.: “When an officer or director of a cor-
poration purchases or leases its property, the transaction is voidable,
not void, and will be sustained only when openly and fairly made, for
an adequate consideration. The presumption is against the validity of
such contract, and when it is attacked, the purchaser or lessee must
show that it is fair and free from oppression, imposition and actual or
constructive fraud. Firmly established in our jurisprudence is the
doctrine that a person occupying a place of trust should not put him-
self in a position in which self-interest confliets with any duty he owes
to those for whom he acts; and as a general rule he will not be permitted
to make a profit by purchasing or leasing property of those toward
whom he occupies a fiduelary relation without affirmatively showing
full disclosure and fair dealing. Upon this principle it is held that a
director who exercises a controlling influence over codirectors cannot
defend a purchase by him of corporate property on the ground that his
action was approved by them.” This statement of the law, and its ap-
plication to a sale of corporate property to an officer or director is ap-
proved in Manufacturing Co. v. Bell, 193 N. (€., 367. It is there
held that such sale is not void; it is voidable, however, when it is found
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as a fact that the sale was not properly authorized by the corporation,
or that it was not made in good faith for a fair consideration, or that
it was not free from the taint of imposition, undue advantage or fraud.

The foregoing prineiple, and its application is not restricted to a sale
or conveyance of corporate property to its officer or director personally;
it may be invoked to set aside a sale or conveyance made to a corpora-
tion in which its officer or director is interested as a stockholder.

In Geddes v. Anaconda Copper Mining Co., 254 U. 8., 590, 65 L. Ed,,
425, it is said: “The relation of directors to corporations is of such a
fiduciary character that transactions between boards having common
members are regarded as jealously by the law as are personal dealings
between a director and his corporation; and where the fairness of such
transactions is challenged, the burden is upon those who would main-
tain them to show their entire fairness; and when a sale is involved, the
full adequacy of the consideration. Especially is this true, where a
common director is dominating in influence or character. This Court
has been insistently emphatic in the application of this rule, which it
has declared is founded in soundest morality, and, we now add, in the
soundest business policy.”

However, in Corsicanan National Bank v. Johnson, 251 U. S., 68,
64 L. Ed., 141, it is said: “That two corporations have a majority, or
even the whole membership of their boards of directors in common does
not necessarily render transactions between them void; but transac-
tions resulting from the agency of officers or directors acting at the
same time for both must be deemed presumptively fraudulent unless
expressly authorized or ratified by the stockholders; and certainly where
the circumstances show, as by the undisputed evidence they tended to
show in this case, that the transaction would be of great advantage to
one corporation at the expense of the other, especially where, in addi-
tion to this, the personal interests of the directors or any of them would
be enhanced at the expense of the stockholders, the transaction is void-
able by the stockholders within a reasonable time after discovery of the
fraud.”

The fact that J. H. Adams, at the time of the contract and of the
exchange made pursuant thereto, was the president of both Ragan Knit-
ting Company and Kernersville Knitting Company, does not, of itself,
invalidate either the contract or the exchange. Leathers v. Janney, 41
La. Anno., 1120, 6 So. 884, 6 L. R. A, 661; 14a C. J., 125, and cases
cited in notes. Neither the contract nor the exchange was void; they
were at most voidable. Upon the facts found by the referee and
affirmed by the court, with respect to the conduct of J. H. Adams in
relation to the contract and exchange, neither can be declared void
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upon the first allegation of Ragan Knitting Company, upon which it
attacks the validity of the contract and exchange.

The fact as found by the referee, and affirmed by the court, to wit,
that the contract and exchange was unfair to the Ragan Knitting Com-
pany, by reason of the valuation of the machines exchanged, sustains
the second allegation upon which the Ragan Knitting Company attacks
the validity of said contract and exchange. The referee, however, found
further facts from which it appears that Ragan Knitting Company, its
officers (other than J. H. Adams), its directors, and its stockholders,
with full knowledge of all the terms of said contract and exchange,
acquiesced in and ratified both the contract and the exchange.

The referee found the following facts, which were affirmed by the
court:

1. After the contract had been entered into by Ragan Knitting Com-
pany and the Kernersville Knitting Company for the exchange of cer-
tain machines, in accordance with the terms set out in the letter ad-
dressed to Ragan Knitting Company by J. H. Adams, as president of
Kernersville Knitting Company, dated 8 April, 1921, the Ragan Knitting
Company, with its own trucks, transported its machines to the mill of
the Kernersville Knitting Company at Kernersville, N. C.,; and in return
for same transported the machines of the Kernersville Knitting Com-
pany to its own mill at Thomasville, N. C.

2. The Ragan Knitting Company installed in its mill at Thomasville
the machines which it received from the Kernersville Knitting Com-
pany; it rebuilt some of said machines and sold some of them to another
corporation; and it continued to use the machines which it retained for
nearly three years, without complaint or notice to the Kernersville
Knitting Company that it, its directors or stockholders were dissatisfied
with said exchange.

3. At the time of the exchange in April, 1921, the Ragan Knitting
Company failed to deliver to Kernersville Knitting Company four ma-
chines which it should have delivered to said company; more than
eighteen months thereafter, and after J. H. Adams had ceased to be
president of said Ragan Knitting Company, the said four machines
were, by the order of its general manager, delivered to the Kernersville
Knitting Company, in accordance with the terms of the exchange as
set out in the letter of J. H. Adams, dated 8 April, 1921.

Upon these and other pertinent facts found by the referee and
affirmed by the court, we must hold that the exchange made in April,
1921, by said companies, even if same was unfair with respect to the
valuation of said machines, was ratified by the Ragan Knitting Com-
pany, its officers, directors and stockholders.
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In San Diego 0. T. & P. B. R. Co. v. Pac. Beach Co., 112 Cal,, 33,
4+ Pac., 333, 33 L. R. A, 788, it is said: “Ratification of a contract
between corporations having common directors is shown where one
company has entirely performed its part of the contract, and the other
has performed a part of it, and cannot restore anything or place the
other party, in whole or in part, in statu quo, especially when the stock-
holders have expressly approved the contract.”

There was error in approving the referee’s third conclusion of law;
the assignment of error based upon the exception to that portion of the
Judgment in which it is ordered that Ragan Knitting Company have
and recover of the Kernersville Knitting Company the sum of $8,867.28,
is sustained. The action is remanded to the Superior Court of Guil-
ford County in order that judgment may be entered in accordance with
this opinion.

The assignments of error in the appeals of Highland Cotton Mills,
J. H. Adams, and Kernersville Knitting Company, with respect to the
payment of costs, must be sustained,

The consolidated action, tried before the referee, in which the judg-
ments are rendered, is not an equitable proceeding, in which costs may
be allowed or not, in the diseretion of the court. C. S., 1243. The
three actions were consolidated and referred for trial, by consent of all
parties. Without such consent, no order of reference could have been
made. The costs in each action should be taxed just as they would have
been had there been no reference. Costs should be allowed to the party
in whose favor judgment is rendered. C. S., 1225.

The judgments in the action entitled “Highland Cotton Mills v.
Ragan Knitting Company,” and the action entitled “Ragan Knitting
Company v. J. H. Adams” must be modified. In the former action the
plaintiff, and in the latter action, the defendant, is entitled to recover
his costs. As thus modified, the judgments are affirmed.

The judgment in the action entitled “Kernersville Knitting Com-
pany v. Ragan Knitting Company,” having been reversed, upon plain-
tiff’s first assignment of error on its appeal to this Court, no order is
now made with respect to the costs. Judgment will be rendered in the
court below with respect to costs in accordance with this opinion.

In appeals of Highland Cotton Mills and J. H. Adams

Modified and affirmed.

In appeal of Kernersville Knitting Company

Reversed.
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T. D. BRYSON, D. R. BRYSON axp MARY G. TIPTON v. J. W. McCOY.
JOSEPH T. McCOY axp LAURA B. JARRARD.

(Filed 10 June, 1927.)

1. Deeds and Conveyances—Taxation—Sheriff’s Decd—Statutes—Descrip-
tions.

A description of 1land in a list of sale for taxes as “Beaverdam Township
name T. D. Bryson heirs, acres 400, amount $10.00,” when the land con-
sisted of an undivided one-half interest in 70 acres, in 200 acrés, in 331
acres, and in 200 acres, under separate State grants, is not a sufficient
description under C. 8., 7911; C. S,, 8019, and a sale thereunder will be
void.

2. Same—Constitutional Law.

For a valid sale of land for taxes, the tax list and notice of sale must
contain a sufficiently definite deseription of the land to allow the land to
be identified, and to be notice to those persons whose interest is to be
affected. and if the description is not so detinite, a sale thercunder will
be void as not complying with the statute, and as taking property without
giving notice and as not affording those whose property is sold an oppor-
tunity to be heard. State Constitution, Art. I, sec. 17.

w

Same—Latent Ambiguity—Parol Evidence—Contracts.

Where a description in the tax list and notice of sale for taxes is “400
acres, Beaverdam Township,” ete., the ambiguity therein is not one ap-
pearing upon the face of the tax list and notice of sale, but latent. and
parol evidence to identify the lands is inadmissible.

4. Same—Statutes—Interpretation—In Pari Materia.

With regard to the sale of lands of the delinquent taxpayer for the
payment of taxes due thereon, construing C. 8., 8034, with secs. 7911 as to
listing, and 8019, requiring that the land be sufliciently described, it is
Held, that the rule of evidence excluding parol evidence to identify the
land with the description in case of latent ambiguity is not changed in
such instances. For the purchaser’s remedy, see C. S., 8037.

Apprrar by plaintiffs from Harding, J., and a jury, at November
Term, 1926, of Cueroxee. New trial.

This is an action by plaintiffs against defendants, and the prayer of
plaintiffs is “that the defendants be required to set up and exhibit their
alleged claim of title; that the same be declared to be a cloud upon the
title of these plaintiffs to said land, and as such removed and declared
void.” C. 8., 1743.

On 16 February, 1886, the State of North Carolina issued to A. T.
Davidson and T. D. Bryson grants for certain lands situate in Distriet
No. 5 of Cherokee County, N. C.

(1) Grant No. 7568, Entry No. 947, describing the land by metes and
bounds, containing 70 acres. Entered 1 June, 1853.

(2) Grant No. 7569, Entry No. 100, describing the land by metes
and bounds, containing 200 acres. Entered 12 March, 1883 (1833).
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(3) Grant No. 7570, Entry No. 99, describing the land by metes and
bounds, containing 331 acres. Entered 12 March, 1883 (1853).

(4) Grant No. 7571, Entry No. 2851, describing the land by metes
and bounds, containing 200 acres. Entered 22 April, 1854.

All of the grants were duly registered.

One of the grantees, Col. T. D. Bryson, died in 1889 and left three
children surviving him, the plaintiffs in this action: (1) Judge T. D.
Bryson, (2) Dr. D. R. Bryson, (8) Mrs. Mary G. Bryson, who married
W. H. Tipton, who claim to be the owners of one-half interest in the
tracts of land above mentioned.

The parties to the controversy admitted (1) none of the plaintiffs,
Brysons, or their sister ever lived in Cherokee County, N. C.; (2) that
no one has been in the actual possession of the lands in controversy
within the last twenty-five years; (3) that Judge T. D. Bryson is not a
resident of Cherokee County, but is a resident of Swain County.

Defendants deny that Judge T. D. Bryson, Dr. D. R. Bryson and
Mrs. Mary G. Bryson are the owners of one-half interest in the lands,
but claim that they own the one-half interest; that J. E. McCoy, their
ancestor, purchased said land for taxes at a public tax sale on 7 May,
1906; that all the laws in reference to sale of land for taxes have been
complied with and a sheriff’s deed regularly made to their ancestor
fully describing the land, and they are now the owners. The defendants
further set up a claim for taxes paid on the land since the purchase of
the land at tax sale by their ancestor, said taxes paid by their ancestor
J. E. McCoy, P. E, Nelson, his administrator, and the defendants, his
heirs at law. They pray that if the tax title should be defective, the
taxes so paid out be declared a lien on the land, and that a commissioner
be appointed to sell the land to pay said taxes.

The land was sold under the following advertisement:

“DerLiNnQUENT Tax Sairk.

“North Carolina—Cherokee County.

“The undersigned tax collector will sell on Monday,>7 May, 1906, at
the courthouse door in Murphy, to the highest bidder for cash, at public
outery the following lands upon which taxes for the year 1905 have not
been paid, the same being listed for taxation in the name and for the
amount given below, with costs in each case, to wit:

“Beaverdam Township.

Name Acres Amount

T. D. Bryson heirs (many 400 10.00
others not pertinent).

“(Signed) T. N. Bares, Shertff and Tax Collector.”



N.C.] SPRING TERM, 1927. 93

BrysoN v, McCoyvy,

Extracts from tax list of 1905 for Beaverdam Township, Cherokee
County, referring to the listing of the lands in suit for taxation:

“18. T. D. Bryson Heirs, 400 acres, 800. valuation, Aggregate value
of Real Estate 800. Value of real estate and personal property 800,” etc.

The land was valued at $800, and purchased by the defendants’ an-
cestor, J. E. McCoy, for $10.00.

The issues submitted to the jury and their answers thereto were as
follows:

“l. Are the plaintiffs, the heirs at law of Col. T. D. Bryson, the
owners of the land described in their complaint filed in this action as
alleged? Answer: No.

“9. Is the tax deed set out in the complaint a cloud upon the title of
plaintiffs to the land described in the complaint, as alleged?. Answer:
No.”

At the close of all the evidence the court below instructed the jury
that if they believed the evidence to be true, as testified to by the
witness to answer the first issue No, and the second issue No, which was
done by the jury.

Plaintiffs made numerous exceptions and assignments of error, and
appealed to the Supreme Court. The only one necessary to be con-
sidered : “The court erred in directing the jury to answer the first issue
No, and the second issue No.”

M. W. Bell for plaintiffs.
Edmund B. Norvell and F. O. Christopher for defendants.

Crarxsox, J. The court below instructed the jury that if they be-
lieved the evidence to be true as testified to by the witnesses to answer
the first issue No and the second issue No. In this we think there was
error. The instruction should have been the reverse. The main ques-
tion in the case, and the only one necessary for the determination is the
question as to whether the land was listed properly and definitely de-
seribed.

This action presents a basic, fundamental principle. Article XIV,
part sec. 1, Const. of U. S., 1s as follows: “No State shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”

" Article I, sec. 17, Const. of N. C., is as follows: “No person ought to
be taken, imprisoned, or disseized of his freehold, liberties, or privileges,
or outlawed or exiled, or in any manner deprived of his life, liberty or
property, but by the law of the land.”



94 IN THE SUPREME COURT. [194

Brysox v, McCovy.

“That the Constitution is the ‘law of the land,” in the sense that no
act of either department of the government which violates its provisions
or exceeds its powers can be enforced to deprive the ecitizen of his life,
liberty or property, is a fundamental truth.” ¢ ‘The law of the land’
has been construed to be synonymous with ‘due process of law.”” “Notice
and hearing are essential to constitute ‘due process of law, or ‘the law
of the land,” and it is necessary that a party be cited and have his day
in court, upon which he may appear and defend himself, his rights, or
his property.” “It is an inviolable principle of the common law that
every one is entitled to notice, in any judicial or quasi-judicial proceed-
ing, by which his interest may be affected.”” Connor and Cheshire,
Const. of N. C., Anno., pp. 55, 56, 58; Markham v. Carver, 188 N. C,,
p. 615.

With these basic or fundamental principles well known, the Legisla-
ture of North Carolina, Public Laws 1901, ch. 558, sec. 25, enacted:
“No sale of real property for taxes shall be considered void on account
of the same having been charged in any other name than that of a
rightful owner, if said property be in other respects sufficiently de-
scribed.” See Revisal of 1905, vol. 1, see. 2894, and C. S., 8019, prac-
tically the same.

The gist of the action “if such real estate be in other respects suffi-
ciently described.”

Black on Tax Title (2 ed.), ch. 10, part sec. 208, says: “One of the
most important requisites in the notice or advertisemens is that it should
contain an adequate and accurate description of the lands to be sold.
Tf this is omitted, or if the description given is insufficient and imper-
fect, the notice is fatally defective and the tax sale void.”

“The delinquent list must contain such a deseription of the several
parcels of land that may be identified with reasonable ease and certainty,
both in order that the owner may know that it is his land which is
veturned as delinquent and that intending purchasers may know what
properties are to be offered for sale.” 37 Cye., p. 1295,

Cooley on Taxation, vol. 3 (4 ed.), part sec. 1416, says: “Notice of
the sale must deseribe the lands to be sold. This is the most important
of the usual requisites of notice of sale. The requisites for a descrip-
tion in the assessment roll have been given heretofore. In the notice, as
in the assessment; there is precisely the same necessity that the descrip-
tion shall be sufficiently definite to identify the land in order that the
owner may be apprised of the peril to which his interests are exposed.”

The question arises: Is the land listed properly or “in other respects
sufficiently described” to come within the statute founded on due process
of law or the law of the land? We think, in listing and in the advertise-
ment, the land is not sufficiently described.
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In the present action the land was listed and deseribed as “T. D.
Bryson heirs, 400 acres, 800. valuation, aggregate value of real estate
800.”

In the Notice of Sale the land was deseribed: “Beaverdam Township
—name T. D. Bryson heirs, acres 400, amount 10.00.” From the record,
T. D. Bryson, the ancestor of the plaintiffs, did not own 400 acres of
land in Beaverdam Township. He owned an undivided one-half inter-
est in 70 acres, in 200 acres, in 331 acres, and in 200 acres, according to
the grants. The principle of Id certum est quod certum reddi potest
does not apply.

In 10 R. C. L., part sec. 262, 1t 1s said: “The authoritics are agreed
that extrinsic evidence is admissible to explain a latent ambiguity in a
written instrument.” Sec. 263, in part, says: “Where the ambiguity
is not latent, and raised by extrinsic evidence, but patent, or apparent
on the face of the instrument, the prevailing view is that parol evidence
is not admissible to explain such ambiguity. The means to be employed
in the solution of the patent ambiguity are to be collected from the face
of the mmstrument alone in which it originated; and in this service the
context, and every legitimate rule of exposition, may be enlisted and
used in obedience to the maxim, ‘Ut res magis valeat, quam pereat,” but
parol testimony, or extraneous proof of any kind, is deemed to be inad-
missible. When the court, having looked to the circumstances of the
parties, the subject-matter of the instrument, and all proper collateral
facts, remains uncertain as to what the meaning of the written words is,
a patent ambiguity is held to appear, which parol evidence cannot aid.”
Green v. Harshaw, 187 N, C., p. 2133 Douglas ©. Rhodes, 188 N. C,,
p. 380,

The desceription in the listing and advertisement is a “feather on the
water.” :

In Harris v. Woodard, 130 N. C., p. 580, the deseription was as fol-
lows: “The description in a mortgage of ‘a certain picce or tract of land,
grist mill and all fixtures thereunto, and onc storehouse, 28 by 100 feet
long, Iving and being in Brassfield Township, Granville County, North
Carolina, and adjoining the lands of Anderson Breedlow, J. C. Usry,
and Dora Harris, said lot to contain three acres,” there being 40 acres
in the tract and nothing to segregate the three acres out of the 40 acres,
is too indefinite to be a conveyance of any three acres, and the mortgage
was vold as to the land.” The Court said, at p. 581: “The statute,
Taws of 1891, ch. 465 (sec. 1is C. 8., 1763, sec. 2 is C. 8., 992), applies
only where there is a deseription which can be aided, but not when, as in
this case, there is no description.” Smith v. Proctor, 139 N. C., 314;
Palton v. Sluder, 167 N. C., p. 300; Watford v, Pierce, 188 N. C., 430;
Rissette v. Strickland, 191 N. C., p. 260.
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In Cathey v. Lumber Co., 151 N. C., at p. 595, it is said: “The deed
under which defendant claims does not purport to convey the whole of a
described tract of land, but only a certain number of acres thereof,
to wit, ‘324 acres of land, part of a certain tract of land composed of
Nos, 3044, 3097, and 3098, in Graham County.” The boundaries of the
entire tract, from which 324 acres are to be taken, are set out with
exactness, and the entire tract, as stated in the deed, contains 724 acres.
The deed furnishes no means by which the 324 acres can be identified
and set apart, nor does the instrument refer to something extrinsic to it,
by which those acres may be located. It is self-evident that a certain
part of a whole cannot be set apart unless the part can be in some way
identified. Therefore, where a grantor undertakes to convey a part of
a tract of land, his conveyance must itself furnish the means by which
the part can be located; otherwise, his deed is void, for it is elementary
that every deed of conveyance must set forth a subject-matter, either
certain within itself or capable of being made certain by recurrence to
something extrinsic to which the deed refers.”

In Higdon v. Howell, 167 N. C,, at p. 456, it is said: “The descrip-
tion in said deed is as f4llows: ‘undivided half interest in and to a cer-
tain piece, tract or parcel of land lying and being in the county (of
Jackson) aforesaid, on the waters of Savannah Creek, being that covered
by State Grant No. 504, containing 200 acres, more or less” There was
no further description, nor any description by metes and bounds. Grant
No. 504 was a 640-acre tract, and it does not appear what 200 acres of
the 640-acre tract were intended to be conveyed by this deed. This is
not a conveyance of a whole tract of land, mistaking the quantity of
land stated therein, but it is an attempt to convey an undivided half
interest in an uncertain 200-acre tract lying somewhere within the
bounds of said Grant No. 504, which was for 640 acres. The attempted
conveyance is therefore void for uncertainty, even if it were valid in
other respects.”

The defendant cites us to what Justice Walker said in Rexford v.
Phillips, 159 N. C., at p. 217. We quote, as cited: “If the owner
should give a mistaken description, the irregularity may be cured by
the sheriff’s deed.” This is only a part of what the learned Justice said.
We quote the full, at p. 217: “If the owner, or any other person or
officer authorized to list the property should give a mistaken description
of the same, the statute provides that the irregularity may be cured, or
in certain cases disregarded, if the description is sufficiently definite
‘for any interested person to determine what property is meant or in-
tended by the description,’ in which case the defective description may
be perfected in the sheriff’s deed. . . . Such a description of land as we
have in this case is too vague to give to anyone notice of the land
assessed for taxation; it is no description at all, as it could be applied
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to any land in the township.” The entire citation covers the position
here taken—no interested person could determine “what property is
meant or intended by the deseription.”

Revisal, 2909 (C. S., 8034), cannot aid defendants. It must be con-
strued in pari maleria with Rev., 5225 (C. 8., 7911) as to listing
property and with Rev., 2804 (O. S., 3019), supra. which distinetly
says, and by eclear implication implics, that the listing of the real
estate is void if it is not sufficiently deseribed.  Water caunot rise above
its source. It is said in Reaford v. Phillips, supra, at p. 221: “There
is no substantial change in the law construed in Warren ». Willi-
ford, supra (148 N. C., 474), which expressly holds that those provi-
sions apply only when the tax deed is valid and has passed a title, and
not when, being void, it has conveyed no title. Discussing substantially
the same provision, Justice Connor said, in Warren v. Williford, 148
N. C, 479: ‘We do not think that this case comes within the language
of section 20, Laws of 1901 (Rev., see. 2009). It is true that, constru-
ing this section, this Court said, in M eMillan v. flogan, 120 N. C., 314:
“The taxes due must be paid, which the law requires as a condition
precedent to contest—in the title carried by the deed by authority of the
statute.”  The defendant, having obtained his deed in violation of the
express terms of the statute, acquired no title.  As was said in Malthews
v. Fry, supra (141 N. C., 582), “\s the making of a proper affidavit
was a condition precedent to the defendant’s right to call for a deed,
with which he has not complied, he has not acquired title to the land.”
The decd was simply void, and defendant was not entitled to avail him-
self of the provisions of the statute intended to protect purchasers at tax
sales.” Jones v. Schwll, 133 N. (., 521, The same principle must
apply, as the language is the same, to the subsequent provision of Rev,,
sec. 2009 (C. S., 8034), that the person who questions ‘the title acquired
by the sheriff’s deed” must first show that lie had title to the property
at the time of the sale. Eames v. Armsirong, 146 N, C., 5. Rev., sec.
2009 (C'. S., 8034), corresponds with Laws of 1901, ch. 558, sec. 20,
which was construed in Warren . Williford, supra.” Edwards wv.
Lyman, 122 N. C., p. 741; Price v. Slagle, 189 N. C., 757; Collins v.
Dunn, 191 N. C., p. 429; Dunn v. Jones, 192 N. C., 253. From a care-
ful consideration of the action, we hold that the tax title is void.

If a purchaser at tax sale desires, he can get an unquestioned title
under C. S., 8037, by foreclosing as in actions governing the foreclosure
of mortgages. DPrice v. Slagle, supra, at p. 7665 Drainage Comrs. v.
Epley, 190 N. C., p. 672. Under the statute, a good tax title can be
obtained by sale, but the statute must be strictly followed.

No question arises in the action as to the statute of limitations or
adverse possession.

For the reasons given, there must be a

New trial.

7T—194
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W. H. LEDFORD, BY H1s NEXT I'RIEND, Ww. E. LEDFORD, v. TALLASSEE

POWER COMPANY, H. F. STARK, WILL DEREBERRY, anxp JAMES
CONNOR anp CHARLIE CONNOR, THE SA1D JAMES CONNOR AND CHARLIE
CoNNOR DoING BUSINESS AS THoMAS CONNOR & SONS.

(Filed 10 June, 1927.)

1. Evidence—Motions-—Nonsuit—Circumstantial Evidence.

Where various elements of a fact to be'proven are so related and inter-
woven as to be sufficient when taken together to reasonably lead to a
conclusion in the minds of the jury as to the existence of the fact and
amounting to more than a scintilla, upon the defendant’s motion as of
nonsuit they are to be taken in the view most favorable to the plaintiff,
with every reasonable intendment therefrom, and the motion will be
denied.

2. Evidence-——Master and Servant—Employer and Employee—Negligence

—Safe Place to Work—Motions—Nonsuit.

Where there is evidence tending to show that the plaintiff, a youth of
seventeen years, inexperienced in such matters, was employed by the
defendant company to render services in a tunnel it was making to connect
the waters of two streams for furnishing additional power for its plant,
and was ordered by the vice-principal of the defendant to enter the tunnel
after an excavating explosion in the course of his employment, under
threat of a discharge if he disobeyed, and that he was permanently injured
from poisonous gas thus produced: Held, under the principle that it is the
nondelegable duty of the master to furnish his employee a safe place to
work an issue is raised for the determination of the jury, and defendant’s
motion as of nonsuit will be denied.

3. Same—Parties—Nonsuit as to Alter Ego — Actions — Nondelegable

Duty.

Where there is evidence tending to show that the master had negli-
gently failed to furnish his servant a safe place to work, which proxi-
mately caused the injury in suit, and the vice-principal or alter ego of
the master has been joined in the action, the dismissal of the action as to
the alter ego does not affect the right of the plaintiff to recover of the
master for its failure to perform its nondelegable duty.

4. Same—S8afe Appliances—Questions for Jury.

Where there is evidence tending to show that the plaintiff, in the course
of his employment, was injured by poisonous gases resulting from explo-
sions in excavating a tunnel for the defendant, that the ventilation was
insufficient, and for like work the method known, approved, and in general
use was to force, by a power-driven machine, air through the tunnel at a
length of one thousand feet, which had the effect of avoiding the danger,
evidence that the tunnel was not quite so long, and per contra, leaves the
question of the defendant’s actionable negligence to the jury, under the
principle that the master owed a duty, under the rule of the prudent man,
to furnish his servant a safe place to work.

ArppaL by defendant, Tallassee Power Company, from Stack, J., and

a jury, at January Term, 1927, of Cueroxre. No error.



N.C.] SPRING TERM, 1927. 99

Lebprorp v. Power Co.

This is an action for actionable negligence, brought by plaintiff
against the defendants for injuries sustained. The evidence, in sub-
stance: . The Tallassee Power Company, a corporation, was connecting
the Cheoah River with Tennessee River by means of a tunnel through
the mountain. When some distance in the tunmnel, about 12 August,
1926, some 350 or 400 sticks of dynamite were exploded in the head of
the tunnel. Will Dereberry, the superintendent, who was head foreman
for defendant H. F. Stark, ordered the plaintiff W. H. Ledford, a boy
about seventeen years of age, some hours after the explosion, before the
smoke had cleared away, to go to the head of the tunnel to help clean out
muck and debris. The boy was working there about 30 minutes and fell,
gassed. He was taken out of the tunnel unconscious. Five or six
others had been taken out of the tunnel gassed. Since then he has had
smothering in his chest and bleeding at his lungs. He received his
pay checks from plaintiff H. F. Stark. It was alleged that there was no
means of ventilation at the time of the injury.

W, H. Ledford, the boy, testified in part: “The smoke was coming
out of the tunnel when I went in. I saw the smoke coming out of the
pile of muck. When I saw this Dereberry told me to clean out the muck
and set up the drill, and I knew it was to clean out the muck or quit, one
or the other.”

Dr. N. B. Adams, an expert, and the doctor who attended plaintiff,
testified that it was gas poisoning—monoxide gas. That it caused leak-
age of the heart and the condition is permanent. “His disability is
total. On account of the condition of his heart, it would be dangerous
for him to attempt to do manual labor.”

J. H. Emery, for plaintiff, testified in part: “The tunnel starts at
the dam, Tallassee Power Company dam. I suppose the dam forces the
water right into the tunnel.” The plaintiff then asked the following
question: “Q. Who is building that dam?’ The defendant objects,
objection overruled, and the defendant excepts. “A. Tallassee Power
Company. The other end of this tunnel empties into the Tennessee
River just above the Tapoco Dam. That is the Tallassee Power Com-
pany people’s dam. I could not tell the distance. I have had some 20
years experience in tunnel and underground work.” The plaintiff then
asked the following question: “Q. Are you familiar with the means
approved and in general use for ventilating tunnels similar to this one?”
The defendant objects, objection overruled, the-defendant excepts. “Q.
What are they, Mr. Emery?” “A. The fans generally used for tunnels
and mines, electric fans. There were no fans in this tunnel up to
12 July. I left there on 12 July, last year. When I left the tunnel
must have been something like 800 to 1,000 feet from the mouth to its
head. There was no shaft opening to let in the air, except the main
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entrance. The compressed air was used for the purpose of running
drills. I could not tell what compressed air is more than it is confined
down until it has a power something like steam.” "The plaintiff then
asked the following question: “Q. What damage, if any, is it any differ-
ent after it is compressed to what it was before, if you know?’ The
defendant objects, objection overruled, and defendant excepts. “A. It
has not the tendency of pure air for a man to exist on. Q. What, Mr.
Emery, if you know anything about Tallassee Power Company convey-
ing men to this tunnel to work?” The defendant objects, objection over-
ruled, defendant excepts. ““On their railroad from Tapoco to their dams
on the trains. These trains have the words Tallassee Power Company
on them.” On cross-examination: “When I said fans were in general
use in mines, I meant after it reached a certain depth. There will be
no use in installing them at first.”

The plaintiff then offered in evidence paragraph of the complaint in
the case of E. G. Ledford, by his next friend, against H. F. Stark,
Tallassee Power Company, Will Dereberry, James Connor, and Charles
Connor, doing business as Connor & Sons, in the following language:
“That Tallassee Power Company is a corporation, and at present, among
other things, is engaged in building a power dam in the county of
Graham, and driving and constructing a tunnel through the mountain
between the Cheoah River and the Tennessee River, and was so enguged
at the time of the grievance hereinafter complained of.” The answer
of the Tallassee Power Company to the paragraph is in the following
words: “It is admitted that Tallassee Power Company is a corporation
and engaged in building a power dam in Graham County, but it is denied
that it individually is constructing a tunmnel through the mountain, as
alleged in said paragraph.” Defendant Tallassee Power Company duly
made exception.

As a defense, the defendants plead contributory negligence and as-
sumption of risk. At the close of the evidence the defendant Tallassee
Power Company moved for judgment as of nonsuit. Motion overruled,
defendant excepts, and assigns this as its exception. Motion for non-
suit as to Thomas Connor & Sons allowed.

W. T. (Will) Dereberry, defendants’ witness, testified: “As a usual
rule, we drive a tunnel as far back as we can handy without using any
ventilation. They don’t usually use any ventilation until they drive the
tunnel 1,000 or 1,500 feet back.”

At the close of all the evidence, the defendants Tallassee Power Com-
pany, Will Dereberry, and H. F, Stark renewed their motion for judg-
ment as of nonsuit. Judgment was denied, and each defendant excepted.

The issues submitted to the jury, and their answers thereto, were as
follows:
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“1. Was the plaintiff injured by the negligence of the defendants, as
alleged in the complaint, and if so, which ones? Answer: ‘Yes, Tallassee
Power Company.’

“2. Did plaintiff, by his own negligence, contribute to his injury?
Answer: ‘No. :

“3. Did the plaintiff voluntarily assume the risk, as alleged in the
answer? Answer: ‘No.

“4. What damage, if any, is the plaintiff entitled to recover from the
defendants? Answer: ‘43,000 ”

Numerous exceptions and assignments of error were made, and to the
exceptions before stated, and appeal taken to the Supreme Court. The
necessary ones will be considered in the opinion, and further necessary
facts,

Moody & Moody for plarntiff.
R. L. Phillips for defendants.

CrarxsoN, J. Rules of Practice in the Supreme Court, 192 N. C,,
p- 853, part Rule 28, is as follows: “Exceptions in the record not set
out in appellant’s brief, or in support of which no reason or argument
is stated or authority cited, will be taken as abandoned by him.”

The exceptions to the evidence stated in the statement of case under
the foregoing rule will be taken as abandoned. These exceptions are
not assigned as error in appellant’s brief, and the rule ignored.

On a motion to nonsuit, the evidence is to be taken in the light most
favorable to plaintiff, and he is entitled to the benefit of every reasonable
intendment upon the evidence, and every reasonable inference to be
drawn therefrom.

The first contention made by defendant Tallassee Power Company:
“Was there sufficient evidence to connect Tallassee Power Company with
the accident by showing that it owed the plaintiff any duty whatever?”
We think there was more than a seintilla of evidence, and sufficient to
be submitted to the jury. The evidence is circumstantial in its nature.
In reference to such evidence, it is frequently argued that one twig is
easily broken, but another is added, then another, and the whole together
is hard to break. The twigs standing alone are weak, together strong,
so with eircumstantial evidence. “An old man on the point of death
summoned his sons around him to give them some parting advice. He
ordered his servants to bring in a faggot of sticks, and said to his eldest
son: ‘Break it” The son strained and strained, but with all his efforts
was unable to break the bundle. The other sons also tried, but none of
them was successful. ‘Untie the faggots,’ said the father, ‘and each ef
you take a stick” When they had done so, he called out to themi: ‘Now
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break,” and each stick was easily broken. ‘You see my meaning,” said
their father. Union gives strength.” . Esop’s Fables.

The Tallassee Power Company, H. F. Stark, and Will Dereberry are
all sued as joint fort feasors. In doing work, boring a tunnel, or any
class of work, as a matter of common knowledge, this can be done by
parties working together or as independent contractors.

What are the circumstances in the present action connecting defendant
Tallassce Power Company with earrying on the work? As the excep-
tions arc abandoned, the evidence: (1) .\ tunnel was being bored
through the mountain to conncet Cheoah and Tennessee Rivers. The
tunnel started at defendant Tallassee Power Company’s dam. The
Tallassee Power Company was building that dam.  What was the dam
for? To force the water into the tunnel being built—the water, when
forced through the tunnel, Hows or empties into the Tennessee River
above another dam, the Tapoco Dam. This damn also is owned by de-
fendant Tallassee Power Company. This tunnel being built with a
flume is continuous when completed and conncets the two dams of de-
fendant. (2) The Tallassce Power Company had trains which had
“Tallassee Power Company” on them. These trains ran from Tapoco
to the defendant Tallassee Power Company’s dam, and carried employees
to this tunnel to their work. “I never saw any employces get passes.”
(3) Plaintiff offered in evidence part of the pleading-complaint in suit
of E. G. Ledford by his next friend against II. F. Stark, Tallassce
Power Company, and others, charging that the defendant Tallassee
Power Company was engaged in building a power dam and drilling and
constructing a tunnel between the Cheoah and Teunessee rvivevs—the
same tunnel in which plaintiff sustained his alleged injuries.  In aunswer
to this charge, defendant Tallassce Power Company admits it is engaged
in building a power dam, “but it is denied that it ‘ndividually is con-
structing a tunnel through the mountain, as alleged.” The implied ad-
mission is that it is not individually done by it, but in conjunction with
others. The pleading was competent, although in another case—a dec-
laration of the party. 22 C. J., scc. 374 (3); Bloxham v. Timber Corp..
172 N. C,, 375 Alsworlh v. Cedar Works, 172 N. C., p. 175 Pope v Allis,
115 U. 8., p. 353.

The twigs altogether, the circumstantial evidence taken together, is
sufficient to be submitted to the jury. Hancock v. Southgate, 186 X. C..
p. 281.

The second position taken by defendant Tallassce Power Company :
“Does the verdict, absolving the direct employer from liability, also
absolve Tallassee Power Company, even if found to have been connected
with the work ?”
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In the present action, plaintiff relies not only on the negligent order of
Will Dereberry, the superintendent, in ordering plaintiff into the poison-
ous monoxide gas in the tunnel, but also that the defendant Tallassee
Power Company did not use due or reasonable care in regard to the place
plaintiff was to work.

As stated in Riggs v. Mfg. Co., 190 N. C,, at p. 258, citing numerous
authorities: “It is well settled in this State “That an employer of labor
in the exercise of reasonable care must provide for his employees a safe
place to do their work, and supply them with machinery, implements and
appliances safe and suitable for the work in which they are engaged, and
keep such implements, ete., in safe condition as far as this can be done
by the exercise of proper care and supervision.”” Robinson v. Ivey, 193
N. C., 805.

The jury could have excused the defendants, other than the Tallassee
Power Company, on the negligent order of Will Dereberry, and rendered
the verdict on the failure to use due or reasonable care in regard to the
place plaintiff was required to do his work.

Connor, J., in Nichols v. Fibre Co., 190 N. C.) at p. 5, well says:
“Liability of the master may be either primary, as arising from injuries
caused by breach of duty which the master owes, and which he cannot
delegate, or secondary, as arising from the maxim qui facit per alium
facit per se. ‘Where several grounds of liability are alleged, proof of
one will be sufficient to authorize a recovery.” 20 R. C. L., and cases
cited in note.”

39 C. J., see. 1602, at p. 1368, lays down the principle thus: “The
foregoing principles have no application except in cases where the lia-
bility of the master is based solely on the wrongful acts of the servant
who is acquitted. If the liability is not so based, a finding that the act
of the particular servant was not wrongful does not prevent the rendition
of a verdict against the master on the acts of other servants shown to be
wrongful, and for which the master is liable on the doctrine of respond-
eat superior. So, a verdict against the master and an acquittal of the
servant will be sufficient to sustain a judgment against the master where
the act resulting in the injury complained of was committed under the
express command of the master, or where the master and servant are sued
jointly for injuries resulting from the negligence of both, and there is
evidence of negligence on the part of the master distinct from the alleged
negligent act of the servant. In these circumstances, a verdict of ac-
quittal of the servant is not inconsistent with a verdict holding the
master liable, and does not vitiate it.”

The third position taken by Tallassee Power Company, that there was
no evidence of negligence on its part. There was a conflict in the evi-
dence as to how many feet had been tunneled into the mountain when the
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injury was alleged to have occurred. The injury is alleged to have
taken place on 12 August, 1926. The witness J. I1. Emery testified that
he left the tunnel on 12 July, 1926, about one month before the injury.
“When I left, the tunnel must have been something like 800 to 1,000 feet
from the mouth to its head. There was no shaft opening to let in air
except the main entrance.” Will Dereherry, defendant’s witness, testi-
fied: “As a usual rule, we drive a tunnel as far back as we can handy
without using any ventilation. They don’t usually use any ventilation
until they drive the tunnel 1,000 or 1,500 feet baek.”  This testimony
was in corroboration of Emery’s testimony that ventilation was used
after the tunncl was 1,000 feet. There was evidenee pro thut the venti-
lation at the depth plaintiff was working was foul and bad, and conlra.
In 39 C. J., sec. 488, the rule is laid down a§ follows: “It is the
common-law duty of the operator to use ordinary carve to furnish suffi-
cient ventilation in the mine for the safety of his employvees.” Robinson
v. fvey, 193 N. C., at p. 813.

In I7all v. Chair Co., 186 N. C., at p. 470, it is sald: “Defense is
interposed chiefly upon the ground that the machine was very simple;
that the danger, such as it was, was open and obvious, and that the plain-
tiff assumed the risk of his injury. There was also a plea of contribu-
tory negligence. In fact, the pleas of assumption of risk and contribu-
tory negligence were both submitted under the sccond issue; and this,
under authority of Hicks ». Mfg. Co., 138 N. C., p. 333, is a matter
which must be left Jargely to the legal diseretion of the presiding judge.”

In Fleming v. Utilities Co., 193 N. C., at p. 266, it is said: “Instruc-
tions must be considered as a whole, and if, as a whole, they state the law
correetly, there is no reversible error, although a part of the instruction
considered alone may be erroncous.” Deal v. Coal Ca., 186 N. C., at
p- 754

The briefs of both parties ave well prepared and helpful.

Trom a careful consideration of the record, we can find

No error.

WILLIE BUCKNER, BY His NExrT Friexp, . . FLOYD, v. SOUTHERN
RAILWAY COMI’ANY ET AlL.

(Filed 25 June, 1927.)

1. Evidence——Nonsuit—Negligence—Contributory Negligence—Last Clear
Chance—Signals—Warnings.

Evidence tending to show that the plaintiff was emploved by a road
construction company to unload crushed rock from defendant railroard
company’s car at a siding, detached from the locomotive, to be used in the
construction of a highway, and at the dinner hour was reclining with his
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back under an unloaded car, leaning against the sills of the track, with his
legs projecting several feet from the side of the car, and without the
customary signal or warning the defendant’s locomotive suddenly, and
without the kuowledge of the plaintiff, attached itselt to the train con-
taining the ear under which the plaintift was reelining, surrounded by and
talking and laughing with a number of others who had likewise stopped
work for the noon hour, and that the attaching of the locomotive caused
the car to run over and injure the plaintiff'’s hand and arm that were
resting upon the rail: Held, upon defendant’'s motion as of nonsuit suffi-
cient to take the case to the jury upon the issues of the defendant’s action-
able negligence, the plaintiff's contributory negligence, and the doctrine of
the “last clear chance.” Watis v. R, R., 167 N. C., 345, cited and distin-
cuished.
2. Negligence—Last Clear Chance—Burden of Proof.

Where the doctrine of the last clear chance is relied on by the plaintiff
in an action for damages against a railroad company for a personal injury
alleged to have been proximately caused by its negligence, the burden of
proving the issue is upon him.

Arvear by defendants from Harding, J., at October-November Term,
1926, of Swain. No error.

Civil action to recover damages for personal injuries. The issues
submitted to the jury were answered as follows:

1. Was the plaintiff injured by the negligence of the defendants, as
alleged in the complaint? Answer: Yes.

2. Did the plaintiff by his own negligence contribute to his injury?
Answer: Yes.

3. Notwithstanding the negligence of the plaintiff, could the defend-
ants have avoided the injury by the exercise of ordinary care? Answer:
Yes.

4. What danage, if any, is the plaintiff entitled to recover? Answer:
$3,500.

From judgment upon the verdict defendants appealed to the Supreme
Court.

Moody & Moody and McKinley Edwards for plaintiff.
Thomas S. Rollins for defendant.

Coxxor, . On 17 December, 1925, plaintiff, at that time about
twenty vears of age, was employed by Howard Construction Company
as a truck-driver. On said day he was engaged in hauling crushed
stone from ecars placed by defendant, Southern Railway Company, on
its side-track at Nantahala, in Swain County, North Carolina. These
cars had been placed on the side-track by defendant in order that their
contents—erushed stone—might be unloaded therefrom and hauled on
trucks by employees of Howard Construction Company out on Highway
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No. 10, where said company was engaged in the performance of its
contract with the State Highway Commission for the construction of
said highway.

During the morning of said day plaintiff had driven his truck to said
cars for the purpose of loading same with crushed stone. While wait-
ing to get his load, plaintiff and other employees of Howard Construc-
tion Company, who were there for the same purpose, built a fire near
the side-track. It was a very cold day, and said employees stood and
sat about the fire to keep warm. Soon after eating his dinner, plaintiff
sat down on a cross-tie of the side-track, under the edge of an empty
car, He leaned against the rail, extending his arms on both sides, so
that his hands rested on the rail. His legs and body projected out from
under the car about three feet toward the fire. A number of his fellow-
employees—about twelve or fifteen—were standing about the fire, near
the cars on the side-track. They were all laughing and talking, waiting
for the trucks to be loaded. Some of the cars had been unloaded, and
were empty.

While plaintiff was sitting under the edge of the car, one of defend-
ant’s engines came from the main line into the side-track for the pur-
pose of removing therefrom cars which had been unloaded. This engine
approached the car under which plaintiff was sitting at a rate of speed
not exceeding five miles per hour. One of defendant’s employees, at
work about the engine, called to the men about the fire, warning them
of the approach of the engine. No signal was given by bell or whistle
that the engine had come upon the side-track and was about to couple
up with the empty cars. The engine struck the car under which plain-
tiff was sitting and caused its wheels to run upon and injure his hand
and arm. As the result of this injury plaintif’s left arm has been am-
putated near the shoulder.

Plaintiff, as a witness in his own behalf, testified as follows: “I don’t
know that a man on the train could have seen me, but he could have
seen my feet and legs sticking out. A man could see my legs and my
body. There was a whole crowd standing there around the fire—ten or
twelve. They were standing all around the fire by me, All were not
standing in front of me. I was lying back with my hands on the track
under the car. Men were standing on both sides of the fire. I was just
lying down like that, with my shoulders against the rail. I thought
that if they came into the side-track they would ring a bell or blow a
whistle and give us signals to keep out of the way. I was just sitting
there, and never thought of any train coming in without giving a signal
or ringing a bell. I thought I could sit there until it came time for my
truck to be loaded. I did not hear the train, and did not know that an
engine had come on the track until the car moved and the wheel caught
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my hand. There are no buildings between the point where the side-
track joins the main line and the point where I got hurt. I don’t think
there were any trees or forest that obstructed the view. This side-track
is four or five hundred feet long and is straight from where it leaves
the main line.”

Jim Wimpey, witness for plaintiff, testified as follows: “The con-
ductor and engineer were both on the opposite side from where plaintitl
got hurt; they were on the upper side on the right, and the plaintiff was
on the lower side. Most of the men who were working about those cars
were on the left side.  Just as soon as the train that was coming in on
the side-track struck the other car, I heard a man holler—right all in
an instant. The other boys, truck-drivers, were waiting for their work
to start again and their trucks to be loaded. Earl Orr (the flagman)
could have secen part of these men on the lower side, but T don’t know
whether he could have seen all of them or not.”

Bob Mecase, witness for plaintiff, testified as follows: “The accident
oceurred something between 1 and 2 o'clock, fast time. I was standing
around the fire when Mr. Wimpey hollered to me. This was the same
fire where plaintiff was. He was leaning back against the rail the last
time I saw him. His hands were on the rail. He was not back under
the car, he was leaning against the rail, under the edge of the car.”

There was evidence sufficient for the jury to find therefrom that de-
fendants were negligent as alleged in the complaint, in that defendants
ran an engine from the main line into the side-track on which cars
were standing with employees of Howard Construction Company
present, in and about said cars, for the purpose of unloading same,
without giving warning of the engine’s approach by ringing the bell or
blowing the whistle—the means usually adopted for giving such warning
under these conditions, and that this negligence oaused plalntxﬁ’b
injury. Ray v. R. R., 141 N. C,, 84. 2

There was also evidence from \\thh the jury could ﬁnd that plaintiff
was negligent in that he sat down upon the track, under the edge of an
empty car and remained there for as long as five minutes, with knowl-
edge that the car was empty and that defendant would probably bring
its engine into the side-track for the purpose of moving said empty car
therefrom, in accordance with its daily custom, and that this negligence
of plaintiff contributed to his injury. Watts ». R. B., 167 N. C., 345.

Defendants rely upon Watts v. R. R., supra, as decisive of their
assignment of error based upon an exception to the refusal of their
motion for judgment as of nonsuit. Upon plaintiff’s appeal to this
Court the judgment as of nonsuit was affirmed. Plaintiff in that case
“was under the car for his own purposes, on a live track, engaged in the
performance of no duty whatever, awake and in full possession of his
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faculties, and utterly inattentive to his own safety to the very time of
his injury.” It was held, in the opinion written by IHoke, J., that a
typical case of contributory negligence, concurring with that of defend-
ant, and barring plaintiff’s claim for damages, was presented. Ward v.
R. R, 167 N. C, 148. The facts which the evidence in the instant case
tends to establish, distinguish this case from Watts v. B. B. In that case
there was no evidence from which the jury could find facts to which the
doctrine of the “last clear chance” was applicable. In the present case
the evidence tends to show that plaintiff was on the premises of de-
fendant, Southern Railway Company, as a licensee, at least; that the
engineer and conductor knew when they ran the engine from the main
line into the side-track that employees of Hudson Construction Com-
pany were engaged in unloading the cars on the side-track, and were
then in and about said ears for that purpose.

It was clearly the duty of the engineer under the circumstances shown
by the evidence, not only to give timely warning of the approach of the
engine, but also to exercise reasonable care to ascertain the situation of
the men in and about the cars in order to avoid injuring them, or any one
of them. There is evidenee from which the jury could find that by exer-
cising sueh care, he could have scen plaintiff sitting on the cross-tie
under the edge of the car, with his legs projecting about three feet be-
vond the car, and that he could have seen plaintiff in this situation in
ample time to have stopped the engine, and thereby have avoided the
injury. The failure of the engineer, or of other employees of defendant
to perform this duty was the proximate cause of the injury. The instant
case is governed by the law as deelared in Hudson v. B. R., 142 N. C.,
198, and in JMoore ». R. R., 183 N. C,, 189, rather than by Watts v.
E. R., supra.

There was no error in the refusal of the court to allow the motion for
judgment as of nonsuit.

Nor was there error in submitting the third issue to the jury. The
doetrine of Davies v. Mann, 10 M. and W. (Exc.), 545, was_ approved
by this Court in Gunler v. Wicker, 85 N. C., 310, dnd has been since
consistently followed and applied, when notwithstanding plaintiff’s con-
tributory negligenee, the evidence tended to show that defendant could
by the exercise of reasonable care have avoided the injury to plaintiff.
There was evidence in this case from which the jury could find facts to
which the doctrine is applicable. The burden upon the third issue was
on plaintiff. HHudson v. B. E., 190 N. C., 1165 Lea v. Ulilities Co., 178
N. C, 5095 Cox ». R. R., 123 N. C,, 604. The evidence tending to sus-
tain the affivmative of the issuc was properly submitted to the jury
under instructions to which there are no exceptions.

The judgment is affirmed. We find

No error.



N. C.] SPRING TERM, 1927. 109

GroCceRrY Co. v. Ross.

WILSON-STAMEY GROCERY COMPANY v. J. B. ROSS, Jr., aND
NATIONAL SURETY COMPANY.

(Filed 25 June, 1927.)
Pleadings—Evidence—Proof—Highways — Roads and Highways -— State

Highway Commission—Principal and Surety-—Materialmen.

Where the surety on a contractor’s bond given to the State Highway
Commission has expressly obligated itself to pay the materialmen and
laborers in the terms of the bond given therefor as required by the statute,
the surety’s liability extends to groceries furnished the contractor for the
supply of the men employed only when such are shown by the evidence to
have been necessary under the circumstances of the case, and where the
complaint sufficiently alleges the facts tending to show this as a nccessity.
and there is insufficient evidence to support the allegations, a demurrer
to the evidence on the trial will be sustained.

Avrean by defendant, National Surety Company, from Parker, J.,
at January Term, 1927, of Hexperson. Reversed.

Action to recover the sum of $2,701.45, upon an account for mer-
chandise sold and delivered by plaintiff to defendant, J. B. Ross, Jr.

At the time of the purchase of said merchandise defendant, Ross, was
engaged 1n the performance of a contract with the State’ Highway Com-
mission for the improvement of a certain section of highway known as
State ITighway Project No. 833, and located in Henderson County.
Prior to the purchase of said merchandise said defendant had executed
and filed with the State Highway Commission a bond as required by
said Commission, with defendant, National Surety Company, as surety.
One of the conditions of said bond is that defendant, Ross, as con-
tractor, “shall well and truly pay all and cvery person furnishing ma-
terial or performing labor in and about the construction of said road-
way, all and every sum or suins of moncy due him, them or any of
them, for all such labor and material for which the contractor is liable.”

Said bond is dated 1 June, 1923. Defendant began work under his
contract with the State Highway Commission during the month of
June, 1923, and continued said work until 20 August, 1924. The mer-
chandise was sold and delivered by plaintiff to said defendant from 21
May, 1924, to 18 July, 1924.

In its complaint filed in this action plaintiff alleges: “3. That in order
to carry out said contract or project it was necessary for defendant,
J. B. Ross, Jr., to erect and operate a commissary and to supply same
with groceries and to provide board, in order to properly feed the hands
working on said project, and to retain their services. The camp of said
contractor was necessarily located several miles from any store. The
plaintiff furnished to said J. B. Ross, Jr., groceries aggregating
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$2,701.45, which were necessary to and wholly consumed in the prosecu-
tion of the work provided for in the contract and bond. The groceries
were used in feeding the hands employed on said work and none others,
being given to the hands at actual cost and deducted from their wages.
The items of tobacco, cigarettes and candy included in the grocery
account were given to the hands and deducted from their wages, it
being necessary to allot to the hands tobacco, candy, ete., and to feed
them in order to keep them in camp and on the job, so the plaintiff is
informed and believes and so alleges.”

Defendant, National Surety Company, in its answer to the com-
plaint, denies this allegation.

Plaintiff further alleges in its complaint:

“8. That the defendants, by reason of the matters and things herein
alleged, are due and owing the plaintiff the sum of $2,701.45, with
interest thereou at 6 per eent per annum from 8 August, 1924 that
demand has been made upon defendants for the payment of said amount,
and that said defendants have failed and refused to pay same.”

Defendant, National Surety Company, in its answer, denicd this
allegation; it alleges that plaintiff never presented its claim in writing
or any part thereof to it prior to the institution of this action; it denies,
however, liability under the terms of the bond upon which it is surety,
for the merchandise sold and delivered by plaintiff to defendant, .J. B.
Ross, Jr., the principal in said bond. )

The issues submitted to the jury were answered as follows:

“1. In what amount, if any, is the plaintiff entitled to recover of the
defendant, J. B. Ross, Jr.? Answer: $2,701.45, with interest from
18 August, 1924,

“2. In what amount, if any, is the plaintiff entitled to recover of the
defendant, National Surety Company, as surety? Answer: $2,500, with
interest from 18 August, 1924.”

From judgment upon the verdict defendant, National Surety Com-
pany, appealed to the Supreme Court.

Quinn, Hamrick & Harris and Shipman & Justice for plaintiff.
Mark W. Brown for defendant.

Coxxor, J. TUpon its appeal to this Court defendant, National
Surety Company, relies chiefly upon its assignment of crror based upon
its exception to the refusal of the trial court to allow its motion for
judgment as of nonsuit, at the close of the evidence offered by plaintiff.
No evidence was offered by either of the defendants.

Plaintiff seeks to recover in this action of defendant, National Surety
Company, for the merchandise sold and delivered by it to the defendant,
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J. B. Ross, Jr., by reason of its liability as surety on the bond executed
and filed with the State Highway Commission. This it cannot do,
unless the evidence offered at the trial is sufficient to sustain the allega-
tions of the complaint. The material allegations of the complaint, as
affecting the surety on the bond, are set out in paragraph 8. These
allegations are denied by defendant.

In Plyler v. Elliott, 191 X. C, 54, there was evidence tending to
sustain allegations identical with those of the complaint in this action.
A new trial was ordered in that case, because of error in the instruction
of the court to the jury, that if they found the facts to be as testified
by the witnesses they should answer the issue involving the liability of
the surety on a bond identical with the bond upon which defendant in
this action 18 surety, “No.” Plyler v. Elliott has been approved in
Trust Co. . Porter, 191 N. C., 672, in Chuppell v. Surety Co., 191
N. €., 703, in Ocerman v. Casualty Co., 193 N. C., 86, and in HWise-
man v. Lacy, 193 N. C.; 751. In these cases it is held by this Court,
following in that respeet Brogan v. Natb. Surety Co.. 246 U. 8., 257,
62 L. Ed., 703, L. R. A, 1918D, 776, that the basis of the liability of
the surety on a contractor’s bond, conditioned as the boud in the instant
case, for materials furnished or labor performed in and about the con-
struetion of the road, which is the subject-matter of tlie contract, for
the performance of which the bond is given, is necessity—that is, that
the articles furnished were necessary for the performance by the con-
tractor, the principal in the bond, of his contract with the obligee. Sig-
nificance was also given in the decisions in these cases to the fact that
the articles sold and delivered to the contractor, and alleged to be mate-
rial furnished, within the meaning of the condition of the bond, were
consumed, wholly and exclusively, in and about the construction of the
highway.

In Overman v. Casualty Co., supra, the surety was held liable to
plaintiff for hay, grain, and foodstuffs furnished by plaintiff to the con-
tractor, and consumed by the horses and mules employed by him in per-
forming his contract; for oil and grease furnished by plaiutiff to the
contractor and used and consumed in the construction of the highway;
and, also, for groceries and provisions furnished by plaintiff 1o the con-
tractor and used and consumed by his employecs while engaged in the
work of constructing the highway; all of these articles were held to be
materials furnished in and about the eonstruction of the highway, be-
cause the jury found from sufficient evidence that they were neccessaries,
and because the jury also found from such evidence that they were
furnished for and eonsumed in the performance of the contract. It was
held that defendant in that case was not liable as surety on the bond
for eandies, cigars, cigarettes, tobacco, ginger-ale and soft drinks, fur-
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nished by plaintiff to the contractor, because, upon the evidence, in that
case, the jury found that they were not necessary for the performance
of the contract.

However, in Gravel Co. v. Casualty Co., 191 N. C., 313, it is held
that where plaintiff, under a valid contract, furnished to a contractor
material reasonably fit and suitable for the performance of his con-
tract, and such material was necessary for that purpose, the fact that
the contractor did not use said material for the purpose for which it
was furnished, did not relieve the surety upon the bond containing the
same condition as the bond in this case, from liability for the payment
of the contract price for the material. The rule would seem to be that
where material, reasonably fit and ordinarily required for the perform-
ance of the contract, is sold and delivered to the contractor in good
faith, to be used and consumed in the work which he has contracted to
perform, the surety on the contractor’s bond is liable for the contract
_price of the material, where the bond contains a provision substantially
identical with that contained in the bond in this case, notwithstanding
that the contractor does not use or consume the material, wholly and
exclusively, in the performance of his contract. The furnisher of the
material is not required to show that the contractor actually used it, in
the performance of his contract, in order to establish liability of the
surety on the contractor’s bond, for the payment of the sum due by the
contractor for the material.

In the instant case the evidence does not show or tend to show that it
was necessary for the contractor to erect and operate a commigsary and
to supply same with groceries in order to secure laborers for the work
which he had contracted to do, or to retain them in his service. The
testimony of B. D. Wilson, president and general manager of plaintiff,
tends to show only that groceries and other merchandise sold by plaintiff
to defendant, J. B. Ross, Jr., and constituting a part of the stock of
goods kept by him in his commissary, for sale to his employees and
others, were sold to and consumed by some of the laborers engaged in
work on the highway. The testimony of J. B. Ross, Jr., who testified
as a witness for plaintiff, tends to show that he was engaged in the per-
formance of his contract with the State Highway Commission from
June, 1923, to August, 1924—in all about fourteen months; that during
this time he maintained a commissary or store for only eight or nine
months; that this commissary was located about midway of the project,
which was approximately seven miles in length; that there was a store
at each end of the project, which was accessible to his employees; that
these stores carried in stock about the same class of merchandise that
he kept in his commissary and that his employees, while at work on
the project, bought goods at these stores as well as at his commissary.
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The commissary was established and maintained for the convenience of
all concerned; goods were sold from the commissary, not only to em-
ployees of defendant Ross, but also to others, who wished to buy there.

This witness testified also that during the progress of the work on the
highway, he maintained a boarding house or mess-hall for such of his
employees as desired to get their meals there. He used some of the
groceries and provisions purchased by him from plaintiff in this board-
ing house or mess-hall. He did not board all of his employees—some
boarded with him, and some elsewhere.

He testified as follows: “Any of those men who wanted to buy goods
there, went and bought them there; they paid cash, if they had cash to
pay, and we charged some of them for goods they bought there. As far
as the mess-hall was concerned, some of the men boarded there and some
did not. Some would buy their supplies at the commissary and carry
them to their homes or wherever they stayed and use them there.”

The facts alleged in the complaint are sufficient to constitute a cause
of action upon which plaintiff was entitled to recover of defendant,
National Surety Company, in this action; the evidence, however, is not
sufficient to sustain these allegations. There was no evidence from
which the jury could find that the groceries and merchandise sold to
defendant Ross, by plaintiff, were material furnished in and about the
construction of the highway, for which defendant, National Surety
Company, were liable under the terms of the bond.

There was error in refusing to allow the motion of defendant,
National Surety Company, at the close of all the evidence, for judg-
ment as of nonsuit. The action against this defendant should have been
dismissed.

The judgment rendered upon the verdict that plaintiff recover of
defendant, National Surety Company, the sum of $2,500, is set aside
and the action as against this defendant is dismissed.

Reversed.

S. I. BLOMBERG v. HOBART EVANS.
(Filed 25 June, 1927.)

Landlord and Tenant—Ejection—Partial Eviction—Reduction of Rent—
Burden of Proof—Evidence.

In order for the defendant, in summary action of ejectment, to retain
possession for partial eviction of the leased premises by paying relatively
a reduction in the rental price fixed by his contract, he must prove that
such eviction was caused by the plaintiff, or one acting under his authority,
or one paramount in title, and upon failure of evidence of this character,
his claim therefor is properly denied as a matter of law.

8—194



114 IN THE SUPREME COURT. [194

BLOMBERG v. EVANS.

Appear by defendant from judgment of Schenck, J., at November
Term, 1926, of Buxcomse. No error.

Proceeding for summary ejectment, begun on 15 September, 1926, in
the court of a justice of the peace of Buncombe County, and tried upon
defendant’s appeal from judgment therein rendered to the Superior
Court of said county.

From judgment on the verdict defendant appealed to’ the Supreme
Court. '

R. R. Williams for plaintiff. .
Wells, Blackstock & Taylor for defendant.

Coxwor, J. On 15 September, 1926, and for some time prior thereto,
defendant was in possession of a two-story brick building, situate on a
lot in the city of Asheville, N. C., as tenant of plaintiff, holding under
a written lease, dated 25 February, 1924. Defendant failed to pay the
rent.stipulated in said lease for the month of July, 1926, and due on
the first day of said month. His term under said lease did not expire
until 81 December, 1927 it is expressly provided therein, however, that
upon defendant’s failure or neglect to pay the rent monthly as same
shall become due, he shall forfeit all rights under the lease, and plaintiff
may enter upon the premises and expel defendant therefrom.

The monthly rental stipulated in the lease is $125. Defendant paid
said sum for each month, included in his term under the lease, prior to
1 July, 1926; on said day he sent to plaintiff, by mail, his check for
$80, as rent for the month of July, due on said day. Plaintiff declined
to accept said check, and thereupon notified defendant that unless he
paid the monthly rent stipulated in the lease, to wit, $125, for the
month of July, he would institute proceedings for his summary eject-
ment from the premises. Defendant refused to pay said sum, and also
refused to surrender possession to plaintiff.

This proceeding was begun on 15 September, 1926, in the court of a
justice of the peace of Buncombe County. Judgment was therein ren-
dered that plaintiff recover of defendant possession of the premises
described in the lease, and also the sum of $125, as rent for the month
of July, 1926, and his costs. C. S., 2365, et seq. Upon defendant’s
appeal from this judgment to the Superior Court of Buncombe County,
there was a verdict in accordance with plaintifi’s contentions, From
judgment on this verdict defendant appealed to this Court.

In defense of plaintiff’s recovery in this proceeding, defendant alleges
that during the month of June, 1926, he was partially evicted from the
premises which he held under the lease, as tenant of plaintiff; he con-
tends that he is entitled to an abatement of the rent due for the month
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of July, and™for each subsequent month included in his term, because
of such partial eviction. He contends further that having tendered
plaintiff his check in payment of the full amount which he should be
required to pay as rent for the months of July, August and September,
after such abatement, he was entitled to possession of the premises
under his lease, and that, therefore, plaintiff is not entitled to recover in
this proceeding. )

Upon his appeal to this Court, defendant assigns as error the refusal
of the trial court to submit issues tendered by him, in accordance with
his allegation, and also the instructions of said court to the jury, upon
the issues submitted, for that said instructions denied him the right, as
he contends, to have the jury comnsider and pass upon the matters in-
volved in his defense.

There was no conflict in the evidence. All the evidence, which con-
sisted of the testimony of plaintiff and defendant, each testifying as a
witness in his own behalf, tended to show the facts to be as follows:

The subject-matter of the lease as described therein is “a certain lot,
with building thereon, in the city of Asheville, Buncombe County, North
Carolina, situate on the west side of and known as No. 11 Southside
Avenue, together with all the privileges and appurtenances thereunto
belonging or in any wise appertaining.”

The lot is at the intersection of Southside Avenue and Church
Street; it has a frontage of approximately 55 feet on ‘Southside Avenue
and a general depth of about 85 feet. It is triangular in shape, and
very narrow at the back, running to a point. At the date of the lease,
when defendant entered into possession of the lot and building thereon,
there was a mountain, or high hill, lying to the north of the lot, known
as “The Buxton Hill Property.” An alleyway 20 or 25 feet wide had
been constructed along the side of the mountain, immediately to the
north of the lot. There was no evidence tending to show by whom the
alleyway was constructed, or whether or not it was a public alleyway
or street.

The building on this lot fronted on Southside Avenue, and covered
almost the entire lot. It was a two-story brick building, and was con-
structed originally and leased by defendant as a garage or repair shop
for automobiles. A bridge or ramp had been constructed from the alley-
way on the north side of the lot to the second story of the building.
This bridge or ramp was used for running automobiles from the alley-
way into the second story-of the building. No other means was pro-
vided for that purpose. Without the bridge or ramp, the second story
could not be used as a garage or automobile repair shop, the purpose for
which defendant leased the building.
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In June, 1926, the owners of “The Buxton Hill Property” cut down
and excavated the mountain lying to the north of the lot. The alley-
way was graded down by them so that it was no longer on a level with
the second story of the building. As a result of this work, the bridge
or ramp was destroyed, leaving no means of using the second story of
the building for the purpose for which the building was constructed,
and leased by defendant. Plaintiff had nothing to do with the excava-
tion of the mountain side, the grading down of the alleyway, or the de-
struction of the ramp. Plaintiff, when requested by defendant to put an
elevator in the building, so that the second story might continue to be
used as a garage, declined to do so. He offered, however, to release de-
fendant from payment of rent under his lease, provided defendant would
surrender the possession of the premises. This defendant declined to do.

There was no evidence that the destruction of the ramp on the de-
mised property was sanctioned or authorized by plaintiff, or that the
owners of said Buxton Hill property had any paramount title to the
demised premises or any part thereof, or that said work was done under
authority of the city of Asheville, in the exercise of its right of eminent
domain. .

In the absence of evidence tending to show that the change in the
conditions of the demised premises, subsequent to the date of the lease,
and defendant’s entry thereunder, depriving defendant as lessee of the
use, occupation and enjoyment of a substantial part thereof, was caused
by plaintiff as lessor, or by some one who had paramount title thereto,
there was no error in holding that defendant was not evicted from said
premises or from any part thereof, and that defendant could not, there-
fore, invoke the law as declared in Poston v. Jones, 37 N. C,, 350, in
support of his contention that he was entitled to an abatement of his
monthly rental.

“Eviction” is defined as “anything of a grave and permanent char-
acter done by the landlord or those acting under his authority with the
intention and effect of depriving the tenant of the use, occupation and
enjoyment of thé demised premises, or any substantial part thereof, or
the establishment or assertion against the tenant of a title paramount to
that of the landlord.” 86 C. J., 255, sec. 979. “An eviction of the
tenant by s wrongdoer or trespasser without title, not acting under au-
thority from the landlord does not affect the continuing liability of the
tenant to his landlord for rent.” 36 C. J., 313 and cases cited in N865.

In Poston v. Jones, supra, it is said: “In every lease of land the
lessor is so far bound, by implication for the title and enjoyment by the
lessee that his right to the rent is dependent thereon; and if the tenant
be evieted from the demised premises the rent is thereby suspended.
So if the lessee be evicted from a part of the land demised, by a stranger
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on title paramount, it operates as a suspension of the rent pro tanto,
and the rent is apportioned and payable only in respect of the residue.”

In the instant case there is no evidence from which the jury could
find that defendant was evicted from the premises or from a substantial
part thereof, by plaintiff, or by any one whose title was paramount to
the title of plaintiff; nor is there evidence that the excavation of the
“Buxton Hill Property” or the grading down of the alleyway, or the
destruction of the bridge or ramp was done by the “Buxton Hill” people
under authority of the city of Asheville.

Plaintiff offered to release defendant from payment of rent under his
lease, provided defendant would surrender the possession of the prop-
erty. Defendant insisted upon retaining possession under his lease.
There was no error in holding that upon all the evidence he was not en-
titled to an abatement of his rent because of a partial eviction. The
judgment is affirmed.

No error.

P. H. ANDERSON v. CITY OF ASHEVILLE,
(Filed 25 June, 1927.)

Constitutional Law-—Taxation—Statutes—Municipal Corporations—Cities
and Towns—Zoning Districts—Discrimination in Ad Valorem Tax.

An act authorizing the division of a city into several zones for the
purpose of fixing an ad valorem basis of real estate for taxation, uniform
within each zone, but classified in accordance with density of population,
character of buildings, ete., violates the mandatory provisions of our
Constitution that within its corporate limits all taxable property shall be
by a uniform rule and ad valorem. Const., Art. V, sec. 3; Art. VII, sec. 9.

ArpeaL by defendant from McElroy, J., heard at chambers by con-
sent, 7 May, 1927, from BuncoMse. i

Civil action to enjoin the defendant from making any expenditures
under an act of the Legislature of 1927, looking to the zoning of the
city of Asheville by a commission appointed for that purpose, and to
the establishment of different tax rates within said districts or zones.

The trial court was of the opinion, and so held, that the following
provision of the act is in violation of the uniformity clause of the Con-
stitution, and therefore void:

“It shall be the duty of said commission to divide the territory em-
braced within the boundaries of said city, as proposed by said commis-
sion, into three distinct zones, on the basis of the comparative density
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of population, or existing city improvements, and of the reasonable out-
look for the progressive development of the different areas, to the end
that there may be an equitable graduation of ad valorem municipal
taxation as between said several zones.

“The first or inner zone shall include the areas of said city which
presently enjoy substantially full municipal benefits and advantages,
and the full rate of ad valorem municipal taxation shall apply uni-
formly throughout said zone; the second or middle zone shall include
all the territory of said city intervening between the inner and the outer
zones, as hereinbefore and hereinafter defined, and one-half of the full
rate of ad valorem municipal taxation shall apply uniformly through-
out said zone; the third or outer zone shall be so laid out as to include
all areas that are chiefly valuable for factory sites and related uses, and
said zone shall also include all those areas which presently exhibit more
of a rural than a suburban aspect, and one-fourth of the full rate of
ad valorem municipal taxation shall apply uniformly throughout said
zone. Continuity of territory shall not be deemed an indispensable re-
quirement in the layout of either of said zones. Except as herein other-
wise provided in respect of ad valorem municipal taxzation, all the pro-
visions of the charter of said city, and all lawful ordinances thereof,
shall have equal application throughout the entire territory of said
city.”

It is conceded that if the above provision be unconstitutional, the
judgment should be affirmed. The constitutionality of this provision is
the determinative question raised by the appeal.

" No counsel appearing for plaintiff.
J. W. Haynes and Frank Carter for defendant.

Sracy, C. J. The appeal presents the single question as to whether
the gradation of ad valorem municipal taxes by zones, as contemplated
by the act in question, violates the constitutional requirement of uni-
formity in taxation. We think it does.

The pertinent provisions of the Constitution are as follows:

“Art. 'V, sec. 3. Taxation shall be by uniform rule and ad valorem;
exemptions. Laws shall be passed taxing, by a uniform rule, all moneys,
credits, investments in bonds, stocks, joint-stock companies, or other-
wise; and, also, all real and personal property, according to its true
value in money,” ete.

“Art. VII, sec. 9. T'axes to be ad valorem. All taxes levied by any
county, city, town, or township shall be uniform and ad valorem upon
all property in the same, except property exempted by this Constitu-
tion.” :
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Construing these sections in Redmond v. Comrs., 106 N. C., 122, it
was held that when the taxing power is exercised for a public purpose,
by any county, city, town or township, the taxes so levied “shall be uni-
form and ad valorem upon all property in the same,” except property
exempt by the Constitution; and by force of these provisions it was
said, all property within the taxing territory is required to be taxed
according to the prineciples of uniformity and equality pervading the
fundamental law. After an exhaustive review of the subject, Shep-
herd, J., speaking for the Court, said: “After this lengthy discussion,
made necessary by the doubt and obscurity into which the subject has
fallen, and sustained, as we are, by the general intention of the Constitu-
tion as interpreted by the repeated decisions of this Court and other
weighty authorities, we conclude that, although the power of a municipal
corporation to tax is not conferred by the Constitution, yet, when such a
power is exercised, the Constitution ‘steps in, and, without regard to
the provisions of its charter, commands that all property therein, real
and personal, including moneys, credits, ete., shall be taxed, and that it
shall be taxed according to ‘its true value in money,” and by a uniform
rule.”

This decision would seem to be in full support of his Honor’s ruling,
and we think it is controlling here. It has been followed in a number of
later cases.

Speaking to the meaning of the expression “taxing by a uniform
rule,” Bartley, C. J., delivering the opinion of the Court in Exchange
Bank of Columbus v. Hines, 3 Ohio St. Reports, 1, said: “Taxing by a
uniform rule requires uniformity, not only in the rate of taxation, but
also uniformity in the mode of the assessment upon the taxable valua-
tion. Uniformjity in taxing implies equality in the burden of taxation;
and this equality of burden cannot exist without uniformity in the
mode of the assessment, as well as in the rate of taxation. But this is
not all. The uniformity must be co-extensive with the territory to
which it applies. If a State tax, it must be uniform over all the State;
if a county, town, or city tax, it must be uniform throughout the extent
of the territory to which it is applicable. But the uniformity in the
rule required by the Constitution, does not stop here. It must be ex-
tended to all property subject to taxation, so that all property may be
taxed ahke, equally, which is taxing by a umform _rule.”

And in Knowlton v. Supervisors of Rock County, 9 Wis., 410 Dizon,
C. J., speaking to a question identical in principle with the one here
presented, said : “It was contended in argument that as those provisions
fixed one uniform rate without the recorded plats and another within
them, thus taxing all the property without alike, and all within alike,
they do not infringe the Constitution. In other words, that, for the
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purpose of taxation, the Legislature have the right arbitrarily to divide
up and classify the property of the citizens, and having done so, they
do not violate the constitutional rule of uniformity, provided all the
property within a given class is rated alike.

“The answer to this argument is, that it creates different rules of
taxation to the number of which there is no limit, except that fixed by
legislative discretion, whilst the Constitution establishes but one fixed,
unbending, uniform rule upon the subject. It is believed that if the
Legislature can by classification thus arbitrarily and without regard
to value, discriminate in the same municipal corporation between per-
sonal and real property within, and personal and real property with-
out, a recorded plat, they can also, by the same means, discriminate be-
tween lands used for one purpose and those used for another, such as
lands used for growing wheat and those used for growing corn, or any
other crop; meadow lands and pasture lands; cultivated and unculti-
vated lands; or they can classify by the description, such as odd num-
bered lots and blocks, and even numbered ones, or odd and even num-
bered sections. Personal property can be classified by its character, use
or description, or as in the present case, by its location, and thus the
rules of taxation may be multiplied to an extent equal in number to the
different kinds, uses, descriptions and locations of real and personal
property. We do not see why the system may not be carried further
and the classification be made by the character, trade, profession or
business of the owners. For certainly this rule of uniformity can as
well be applied to such a classification as any other, and thus the consti-
tutional provision be saved intact. Such a construction would make the
Constitution operative only to the extent of prohibiting the Legislature
from diseriminating in favor of particular individuals, and would reduce
the people, while considering so grave and important a proposition, to
the ridiculous attitude of saying to the Legislature, ‘you shall not dis-
criminate between single individuals or corporations, but you may
divide the citizens up into different classes as the followers of different
trades, professions, or kinds of business, or as the owners of different
species or descriptions of property, and legislate for one class and
against another, as much as you please, provided you serve all of the
favored and unfavored classes alike’; thus affording a direct and solemn
constitutional sanction to a system of taxation sg manifestly and grossly
unjust that it will not find an apologist anywhere, at least outside of
those who are the recipients of its favors. We do not believe the framers
of that instrument intended such a construction, and therefore cannot
adopt it.”

These excerpts, taken from well-considered opinions in other jurisdie-
tions, dealing with the question here presented, are in full aceord with
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our own decisions. See, also, 2 Cooley’s Constitutional Limitations
(8 ed.), p. 1066 et seq., for a valuable discussion of the whole subject
with full citation of authorities.

The case of Jones v. Comrs., 143 N. C,, 59, strongly relied upon by
defendant, as we understand it, is not at variance with our present
position. .

Holding the same opinion as the trial court, that the act in question
violates the constitutional requirement of uniformity in taxation, as
interpreted by our former decisions, we are compelled to affirm the
judgment.

Affirmed.

STATE v. EDWARD EVANS.
(Filed 25 June, 1927.)

1. Homicide—Evidence—Instructions—Self-Defense — Appeal and Error
—Harmless Error.

Where the trial judge has correctly instructed the jury upon the prison-
er's right to defend himself upon evidence in his own behalf and per
contrea, tending to show that though he willingly entered into the fight he
had committed the act later when suddenly it was made necessary to
protect his life or himself from great bodily harm, an isolated expression
excepted to will be considered with the connected subject-matter in which
it was placed in the charge, and the excerpt, though objectionable in
itself, will not be held as reversible.

2. Criminal Law—Involuntary Manslaughter—Instructions—Appeal and
Error. .

‘Where the evidence upon a trial for a homicide tends to show that in a
fight between the defendant and deceased, willingly entered into by the
former, the prisoner intentionally shot the deceased with a gun and killed
him, and per conire that the deceased had taken the gun away from the
prisoner, and while in the deceased’s possession it was accidentally dis-
charged by the act of the deceased and killed him, a verdict of involuntary
manslaughter will be upheld on appeal, upon the facts of this case, under
an instruction to the jury that “involuntary manslaughter is where death
results unintentionally from an unlawful act negligently done,” and the
instruction is otherwise correct.

8. Criminal Law—Negligence—Actions,

Negligence, in order to be criminal, must be of a higher degree than
that required to be actionable or sounding in damages in a civil action.

CriMinaL actioN, tried before Crapmer, J., at January Term, 1927,
of Prrr.

The defendant was tried upon a bill of indictment charging him with
the murder of Leland Stancill. The jury found the defendant “guilty
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of involuntary manslaughter.” Upon the verdict the defendant was
sentenced by the court to a term of two years in the State’s prison, from
which judgment the defendant appealed.

The evidence tended to show that the deceased, Leland Staneill, had
rented the down-stairs of the residence of the defendant’s mother for a
period of three years and was living in the house and engaged in culti-
vating the land; that the deceased “had possession of all the buildings
except the upstairs of the house”” Upon the premises was a garage,
which was just large enough for one car. The deceased owned a Ford
touring car, which he had been keeping in this garage. Some time prior
to the killing the defendant bought a Chrysler. In June, 1926, the pris-
oner came to the house and put his Chrysler in the garage. Soon there-
after the deceased came in his car and proceeded to push the defend-
ant’s car out of the garage. Thereupon the defendant went out to the
garage and put his Chrysler back in the garage before the deceased could
place his Ford car therein. The deceased then went off to his father’s
house and came back to the garage with his brothers, Wilford and
Robert, and a neighbor named Ola Briley. When the deceased went for
reénforcements the defendant also got in his car and went to a neigh-
bor’s house and secured a relative named Don Evans. When the de-
ceased and his brothers returned to the scene of action the defendant
went out to the garage and stood with his back to his automobile.
Thereupon the deceased, Leland Stancill, alighted from his automobile,
took out a shot gun and advanced toward the defendant and said: “I am
going to move your car.” Whereupon the defendant answered: “You
will have to move me first.” The evidence for the State tended to show
that as Leland Stanecill started in the garage the defendant hit him in
the mouth, and thereupon the defendant grabbed the gun, got possession
of it, pulling the gun away from the deceased and firing the same at the
deceased and killing him. Defendant further struck the deceased after
he had been shot and had him down on the ground choking him when
one of the brothers of the deceased undertook to pull the defendant off
the deceased. While engaged in this struggle on the ground, the defend-
ant’s half brother, a small boy, fired a rifle into the crowd, killing the
brother of the deceased.

The defendant contended that he had as much right to use the garage
as the deceased, and that he did not fire the gun, but that deceased
struck at him while holding the gun by the barrel and the stock thereof
struck a part of the garage, causing the gun to fire.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
F. G. James & Son and Albion Dunn for defendant.
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BroepeN, J. The material exceptions in the case are based upon
instructions given by the trial judge to the jury.

Exception No. 13 is to the following instruction: “Also, in self-de-
fense, more force must not bé used than necessary under the circum-
stances, and if excessive force is used the prisoner will be guilty of
manslaughter.” This is an excerpt from an instruction, which is as
follows : “One is permitted, gentlemen of the jury, to fight in self-defense;
he might whenever it is necessary for him to do so in order to avoid
death or great bodily harm; he may also do so when it is not actually
necessary if he believes it to be necessary and he has a reasonable ground
for the belief ; but whether his ground be reasonable is a matter for the
jury and not for the prisoner.

I further instruct you the right of self-defense rests upon the neces-
sity, real or apparent, and cannot be exercised if there be a reasonable
opportunity to retreat or avoid the difficulty, but if the assault in which
the killing be brought about by violence and the circumstances are such
that a retreat would be dangerous, he is not required even to retreat.
(Also, in self-defense, more force must not be used than necessary under
the circumstances, and if excessive force is used the prisoner will be
guilty of manslaughter.)”

This instruction, considered in its entirety and in the setting in which
it occurs, contains no reversible error and is supported by many de-
cisions of this Court. S.v. Goode, 130 N. C,, 651; S. v. Cox, 1563 N. C,,
638; 8. v. Robinson, 188 N. C., 784.

The fourteenth exception is to the following charge of the court:

“I further instruect you that a person canmot invoke the doctrine of
self-defense if he enters a fight willingly, unless and until he abandons
the combat and his adversary has notice that he has abandoned the
combat.”

The defendant complains that this instruction does not take into con-
sideration the fact that in all cases of self-defense a defendant must fight
willingly, but no legal guilt is attached unless at the same time he is
fighting wrongfully; or, in other words, if he fought willingly but
rightfully in his own self-defense, using no excessive force, that he
would not be guilty of a erime. In support of this contention the de-
fendant relies upon the cases of S. v. Baldwin, 155 N. C.,, 494, and
S. v. Pollard, 168 N. C., 116. Both of these cases were distinguished in
S. v. Wentz, 176 N. C., 745, in which exception was taken to the follow-
ing instruction: “Or, if you find from the evidence that there was a
difficulty between them, and that the prisoner entered into the fight will-
ingly.” Walker, J., delivering the opinion of the Court, said: “Before
giving the instruction, to which this exception is taken, the court very



124 IN THE SUPREME COURT. [194

STATE v, EVANS.

fully and clearly charged the jury as to murder, manslaughter, and
self-defense, and especially with striet reference to the different aspects
of evidence in the case, and its application to the several views pre-
sented, and this takes it out of the principle as laid down in S. ». Bald-
win, 155 N. C., 494, and S. v. Pollard, 168 N. C., 116.”

Construing the entire charge, we think it sufficiently appears that the
expression “if he enters the fight willingly” was used in the sense of
entering into the difficulty voluntarily, aggressively, and without legal
excuse, and must have been so understood by the jury. S. v. Harrell,
107 N. C, 944, S. v. Orisp, 170 N. C,, 785 S. v. Baldwin, 184 N. C,,
789.

The seventeenth exception is based upon the following instruction:

“Involuntary manslaughter, gentlemen, is where death results unin-
tentionally, so far as the defendant is concerned, from an unlawful act
on his part, not amounting to a felony, or from a lawful act negligently
done.” This instruction is almost in the exact language of Wharton’s
Criminal Law, 11 ed., Vol. I, sec. 426, The first part of the instruction
was quoted with approval by Stacy, C. J., in 8. ». Whaley, 191 N. C,,
p. 391; but the addition of the words “or from a lawful act negligently
done” is not in striet accordance with the rule as recognized and applied
in this State. In S. v. Tankersly, 173 N. C., 955, Hoke, J., said: “But
all of the authorities are agreed that in order to hold one a criminal,
there must be a higher degree of negligence than is required to establish
negligent default on a mere civil issue; quoting with approval the
definition given in 1 Mc¢Lean’s Criminal Law, sec. 350, as follows: “A
negligence which will render unintentional homicide eriminal is such
carelessness or recklessness as is incompatible with the proper regard
for human life.” In S. v. Whaley, supra, it is further held: “But the
culpable negligence of the defendant, and not an independent, interven-
ing, sole proximate cause, must have produced the death.”

The jury returned a verdict of “guilty of involuntary manslaughter.”
Under the evidence contained in the record, in order to conviet, the jury
must have found that the defendant was engaged in an unlawful act at
the time of the killing. The evidence for the State tended to show that
the defendant took the gun from the deceased and shot him. The evi-
dence of the defendant was: “I know he hit me across the shoulder and
struck the garage; he must have held the gun by the muzzle, for the
stock to hit the face of the garage; this caused the gun to fire. .I heard
it hit, and immediately the explosion which came as almost one.” The
theory of the defense was that the defendant did not have his hand upon
the gun at the time it fired, but that when the deceased undertook to
strike him with the stock of the gun the stock struck the garage, causing
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the gun to fire. Hence, the deceased came to his death by his own act
and not by any act, negligent or otherwise, of the defendant.

It is apparent, therefore, that the jury accepted the State’s theory and
version of the killing. For this reason the error in the instruction, we
think, is not of such weight as to warrant a new trial.

No error.

CORPORATION COMMISSION OF NORTH CAROLINA v. MERCHANTS
BANK AND TRUST COMPANY.

(Filed 25 June, 1927.)

Banks and Banking—Special Deposits—Contracts—Trusts—Liens—Re-
ceivers—Depositors—Debtor and Creditor.

Where a bank receives a deposit of a check upon an agreement with the
depositor that it was immediately to be checked against in part for the
payment of a lien upon land, and the check so deposited has been paid in
due course by the bank upon which it was drawn, to deposit to the amount
so agreed is a special deposit, and the agreement impresses a trust upon
the assets of the bank giving it priority in payment over the general
deposits, which may be followed into the receiver’s hands, and as to the
balance, the ordinary relation of debtor and creditor exists.

Arpear by Wachovia Bank and Trust Company, receiver of defend-
ant Merchants Bank and Trust Company, from Oglesby, J., at Novem-
ber Term, 1926, of Forsyra. Modified and affirmed.

Angelo Brothers filed a claim with the receiver of the Merchants
Bank and Trust Company, seeking to impress a trust upon the assets
in the hands of the receiver, with respect to a claim of $20,000, to the
end that they might receive preferential payment therefrom, upon the
grounds that (1) by false and fraudulent representations claimants
were induced to deposit a check for $20,000 in the bank; (2) at a time
when it was insolvent to the knowledge of the officers and directors;
(3) the check being deposited for a specific purpose, to wit, to be
checked against forthwith to pay a designated note of the depositors
amounting to $12,950. The claim was denied by the receiver, and upon
appeal of Angelo Brothers was heard before the court below and a jury,
the verdict and judgment was for Angelo Brothers decreeing it a “pre-
ferred claim and a lien on the assets in the hands of said receiver.”

As part purchase price of a tract of land, H. A. Page, Jr., gave
claimants, Angelo Brothers, a check for $20,000 on the Raleigh branch
of the Wachovia Bank and Trust Company. The land was subject to a
lien of $12,950 due the American Bond and Mortgage Company. The
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$20,000 check was received by Angelo Brothers upon the agreement
that it was to be used in the payment of the $12,950 debt secured by lien
on the land, the receipt of the check and payment of the lien debt to be
practically simultaneous.

On the afternoon of Friday, 28 April (the bank remaining open on
the following Saturday and Monday, but not opening Tuesday), M. A.
Angelo saw Thomas Maslin, president of the bank, and told him he had
the check for $20,000 and would deposit it next day, explaining the cir-
cumstances under which it had come to him, if Maslin would allow
Angelo to draw a check against it, and Maslin agreed “that he would.”
M. A. Angelo further testified, “I told him I would deliver the check of
$12,950 to the American Bond and Mortgage Company when I made
this deposit. He said it was all right. When I explained to him who
the check was drawn by, Mr. Page, that I knew it was good, and this
amount was due already for two days, he said he would pay it. I relied
upon that.”

Next morning, Saturday, 24 April, about 9:15, Angelo Brothers de-
posited the $20,000 check. About thirty minutes after the deposit was
made, M. A. Angelo was advised by the payee of the $12,950 check
drawn on the deposit in accordance with the agreement, that the bank
had refused to pay it. Angelo called Maslin on the phone to know why
the check was not paid, and was told by Maslin that “We can’t pay
checks on uncollected funds *. . . 1t is against the banking rules.”
Angelo immediately went to the bank and saw Maslin, with whom he
had deposited the $20,000 check, and asked him for the return of the
check. Maslin referred him to Brower, treasurer of the bank, where he
repeated his demand for the check. Brower refused to give it to him,
saying they had already sent it off. The demand for the return of the
check was made about one hour after the deposit. The $20,000 check
endorsed by Page to Angelo and endorsed by Angelo wag marked.fPaid
4-24-26, 66-763.” The deposit book of the claimants (Angelo Brothers)
offered in evidence by claimants showed money on deposit 24 April,
1926, $20,758.37. The check of $20,000 was included in the amount on
deposit. The report of the receiver showed $36,033.30 in cash that
came into the possession of the receiver from the vaults of the Mer-
chants Bank and Trust Company, and that it also received other assets
amounting to $394,860.00.

The defendant introduced evidence to the effect that the check was
used by the Merchants Bank as a part of the daily ten o’clock clearance
settlement with the Wachovia Bank and Trust Company. The balance on
that day being in favor of the Wachovia Bank and Trust Company, and
requiring in addition to the use of the $20,000 check and other checks
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that the Merchants Bank pay to the Wachovia Bank to complete the
settlement approximately $13,200.

The issues material and the answers thereto by the jury, as we view
the action, for the consideration of the case, were as follows:

“5, If so, were the assets of said Merchants Bank and Trust Com-
pany increased to the extent of twenty thousand dollars as a result
thereof ¢ Answer: Yes,

6. If so, were the liabilities of said Merchants Bank and Trust Com-
pany inereased to any amount, and if so, what amount beyond the lia-
bility of twenty thousand dollars by virtue of said deposit? Answer: No.

7. Was said deposit of twenty thousand dollars made upon an agree-
ment between Merchants Bank and Trust Company and M. A. and T. J.
Angelo, trading as Angelo Brothers, that the said Angelo Brothers were
to check thereon immediately, and pay notes to the American Bond and
Mortgage Company in the sum of $12,950 as alleged by said Angelo
Brothers? Answer: Yes.

8. If so, did Angelo Brothers, in accordance with the agreement, give
their check to the American Bond and Mortgage Company in the sum
of $12,950 drawn on the Merchants Bank and Trust Company to pay
the said notes as alleged by Angelo Brothers? Answer: Yes.

9. If so, did the said Merchants Bank and Trust Company wrongfully
breach said contract and refuse to honor and pay said check drawn by
Angelo Brothers to the American Bond and Mortgage Company to pay
said notes in the sum of $12,950, as alleged by Angelo Brothers?
Answer: Yes.”

Exceptions and assignments of error were duly made by Wachovia
Bank and Trust Company, and appeal to Supreme Court.

Parrish & Deal for Angelo Brothers.
Manly, Hendren & Womble for Wachovia Bank and Trust Company,
Recetvers.

Crarxsox, J. In Hawes v. Blackwell, 107 N. C., at p. 199-200, it is
said: “When a bank, in the course of its business, receives deposits of
money in the absence of any agreement to the contrary, the money de-
posited with it at once becomes that of the bank, part of its general
funds, and can be used by it for any purpose, just as it uses, or may use,
its monies otherwise acquired. The depositor, when, and as soon as he
so makes a deposit, becomes a creditor of the bank, and the latter be-
comes his debtor for the amount of money deposited, agreeing to dis-
charge the debt so created by honoring and paying the checks or orders
the depositor may, from time to time, draw upon it, when presented,
not exceeding the amount deposited. The relation of the bank and de-
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positor is simply that of debtor and creditor, the debt to be discharged
punctually, in the way just indicated. The contract between them,
whether express or implied, is legal in its nature, and there is no element
or quality in it different from the same in ordinary agreements or prom-
ises, founded upon a valuable consideration to pay a sum of money,
specified or implied, to another party. There are none of the elements
of a trust in it. The bank does not assume or become a fiduciary as to
the money deposited for the depositor, nor does it agree to hold a like
sum in trust for him. Boyden v. Bank, 65 N. C., 13; Bank v. Millard,
10 Wall,, 152; Bank v. Schuler, 120 U. 8. R., 511.”

In Corporation Commission v. Trust Co.,, 193 N. C, p. 696, the
authorities are cited and the rule laid down (1) as to general deposits,
(2) special deposits, (3) as to deposits for a specific purpose. As to the
last rule, the opinion, at p. 699, quotes from Morton v. Woolery (48
N. D, 1182), 24 L. R. A,, 1107: “Where money is deposited for a
special purpose, as, for instance, in this case, where it was deposited
for the stated purpose of meeting certain checks to be thereafter drawn
against such deposit, the deposit does not become a general one, but the
bank, upon accepting the deposit, becomes bound by the conditions im-
posed, and, if it fails to apply the money at all, or misapplies it, it can
be recovered as trust deposit,” citing numerous authorities.

In the Hawes case, supra, it says: “When a bank, in the course of its
business, recetves deposits of money in the absence of any agreement to
the contrary.”

In the Morton case when the money is deposited and accepted by the
bank for a stated purpose to meet certain checks, to be drawn against
the deposit, if the condition imposed is not complied with, and if the
bank fails to apply or misapplies, a recovery can be had as a trust
deposit.

Brushing aside the cobwebs, in this action the $20,000 Page check
was deposited upon the distinect agreement and understanding that
Angelo Brothers were to check out $12,950 to pay off the lien. In fact
the $20,000 check was part purchase price of land that there was a lien
for $12,950 on. The $20,000 deposit was made and a check immedi-
ately given to pay off the lien of the $12,950.

The $20,000 deposit was impressed with the trust to the extent of
$12,950. The specific purpose was to pay out of it the $12,950, under
the facts and circumstances of this action, equity will hold the $12,950
for the benefit of Angelo Brothers. The check was held in trust by the
bank for this specific purpose. The balance, it would seem, under the
facts disclosed, was a general deposit. There is no question as to the
bank collecting the check as it was marked “paid” the very day of the
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deposit. In a court of equity the general rule is “Equality is equity,”
but not so, as in this action, the check of $20,000 was impressed with a
trust of $12,950. This amount has priority of payment out of “the
assets in the hands of said receiver.” As to the balance of the $20,000
deposit, Angelo Brothers is a ereditor like any other unsecured creditor.
In accordance with this opinion, the Judgment below is
Modified and affirmed.

LEE OWENBY v. POWER COMPANY.
(Filed 25 June, 1927.)

Negligence—Evidence—Nonsuit—Master and Servant—Employer and Em-
ployee—Safe Place to Work.

Evidence tending to show that plaintiff was defendant’s workman in
the construction of a building when snow was on the ground, and while
engaged in the scope of his employment was injured by his foot slipping
upon the ice and snow tracked into the building by the workmen therein,
causing plaintiff to drop a heavy plank he was lifting upon his foot and
injuring it: Held, insufficient to take the case to the jury upon the
defendant’s actionable negligence, and defendant’s motion as of nonsuit
thereon should have been sustained.

Appear by defendant from Stack, J., at January Term, 1927, of
CHEROKEE. Reversed.

The plaintiff alleged that on or about 14 March, 1926, the defendant
wag constructing a large warehouse and that certain timbers and waste
material had accumulated on the floor of the building; that on the day
of his injury the plaintiff was directed by the foreman of defendant to
move sald timbers; that on the day of his injury there was snow upon
the ground, and that snow had been tracked into the building where the
timbers were by the workmen engaged upon the building. Plaintiff
alleged: “That plaintiff lifted one of said pieces of timber, a green pine
board about 2 x 8, and about 16 feet long, and very heavy, when the
plaintiff’s right foot slipped upon said ice and snow and plaintiff fell
with said heavy piece of timber, falling upon and across the plaintiff’s
left foot and seriously mashing and crushing plaintiff’s said left foot.”

Issues of negligence, contributory negligence, assumption of risk and
damages were submitted to the jury, and answered in favor of plaintiff.

The jury awarded as damages the sum of $1,500. From the judgment
upon the verdict the defendant appealed.

Moody & Moody for plaintiff.
R. L. Phillips for defendant.
9—194



130 IN THE SCPREME COURT. [194

OwWENBY v. PowEeR Co.

Broepewn, J. The plaintifPs narrative of his injury is as follows:
“There was snow and ice on the floor. The foreman told me to come
down and take this timber out into the other end of the house, and I
came down and undertook to take the timber out into the other end of
the house, and my foot slipped when I picked the timber up. The
timber was so heavy when I got up with it my foot slipped on under me.
I dropped it on my foot. . . . No one was helping me. There was
snow and ice on the floor, almost all over it—that is ice. The building
had a roof oun it, but the snow was about eight inches on the outside, and
this snow was carried in by traffic back and forth on the timber and
tracked in there. It had frozen after it was carried in. The foreman
was right by me when he told me to remove the timber. He was in
plain view of the floor. . . . There was no place to stand to lift this
timber except on the ice and snow. . . . The snow and ice was car-
vied in by men coming in and out and on the timbers. . . . Timber
was carried in all along during the work. In the traffic you would carry
in snow on the feet; you couldn’t help it. A certain amount of snow
would stay on the timber. . . . I could see the condition of the
floor when I came down to remove those timbers just as well as the
other men who told me to move them.”

The foregoing recital containg substantially all the evidence in the
case except evidence as to the extent of plaintiff’s injury. From this
testimony the determinative question is, whether or not there was any
evidence of negligence to be submitted to the jury, viewing the testi-
mony with that broad liberality which the law requires upon motions of
nonsuit.

It will be observed that there was no defect in the floor itself, and
that the injury to plaintiff, according to his testimony, was caused and
brought about by the fact that his foot slipped after he picked up the
plank. The work itself was very simple, consisting solely in picking up
plank in one part of the building and moving it to another. The only
evidence of negligence, therefore, consists in the fact that there was
snow upon the ground, and that the workmen in going in and out the
building, carried snow on their feet, and that this snow caused plaintiff’s
foot to slip.

In Warwick v. Ginning Co., 153 N. C., 262, this Court said: “We
have repeatedly held that while an employer of labor is required to
provide for his employees a reasonably safe place to work, this rule
does not apply to ordinary every-day conditions, requiring no special
care, preparation or provision, where the defects are readily observable,
and where there is no good reason to suppose the injury complained of
would result.” Also in Brown v. Scofields Co., 174 N. C., 4, Brown, J.,
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speaking for the Court, said: “The place where plaintiff was standing
when hurt was not a ‘place’ within the legal signification of that term.
It was a condition liable to change at any moment whenever the prose-
cution of the work required plaintiff to change his position. The de-
fendant’s foreman could not possibly be aware of such changing condi-
tions unless he was personally present all the time and exercising that
vigilance for plaintiff which the law required him to exercise for him-
self. . . . If the drastic rule contended for by the plaintiff is held
to be good law, it would be almost impossible to construct an ordinary
house without constituting the owner or builder an insurer of his em-
ployees against those ordinary accidents that are incident to such work.”

It is apparent, we think, that the presence of the snow and ice upon
the floor was an incident of the progress of the work. Plaintiff testified
that the workmen could not help carrying the snow in the building on
their feet. The fact that workmen brought snow in on their feet was
a common every day condition, and the plaintiff, under the conditions
existing at the time, was as capable of ascertaining the danger and of
protecting himself against mishap as the foreman or employer. This
case differs in principle from that line of cases in which a permanent
place of work becomes unsafe by reason of oil or grease, or shavings or
obstructions negligently permitted by the employer to accumulate, or
where the employer has failed to erect railings or take adequate pre-
caution to guard dangerous places.

In its final analysis, the plaintiff picked up a piece of plank and his
foot slipped upon the snow tracked into the building by workmen, and
he dropped the plank upon his foot, causing injury. In the words of
Howell ». B. R., 153 N. C., 184: “In operations of this character such
accidents are not uncommon and are difficult to guard against.”

We therefore hold that the motion for nonsuit should have been sus-
tained.

Reversed.

TOWN OF WAYNESVILLE v. FRANK SMATHERS,
(Filed 25 June, 1927.)

Removal of Causes—Federal Courts—Municipal Corporations-—Cities and
Towns—Condemnation of Lands—-Actions at Law-—Court’s Jurisdic-
tion.

Proceedings by the commissioners of an incorporated town to take the
property of a nonresident respondent for a public use are administrative
and not judicial until the amount of compensation has been awarded, and
the cause regularly transferred to the trial docket upon the respondent’s
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exception to the amount of damages so assessed, and upon a proper peti-
tion and bond of the respondent for the removal of the cause to the
Ifederal Court for the appropriate district, filed in apt time before the
clerk, without any act amounting to a waiver of his right, showing his
nonresidence, the diversity of citizenship and his claim that the amount
of his damages comes within the jurisdictional amount required by the
Federal Removal Statute, the cause is accordingly properly removed.

ArpraL by plaintiff from order of Harding, J., at September Term,
1926, of Haywoob, allowing defendant’s motion for removal of this pro-
ceeding from said court to the District Court of the United States for
the Western District of North Carolina. Affirmed.

This is a proceeding for the condemnation of land owned by defend-
ant, and situate within the corporate limits of the town of Waynesville,
Haywood County, North Carolina, for street improvements. The
jury appointed by the board of aldermen of said town, in accordance
with provisions of its charter, to assess damages to be paid by plaintiff
to defendant, resulting from the taking of his land, filed its report with
said board on 2 September, 1926. In said report, defendant’s damages
were assessed at $500. In apt time defendant excepted to said report,
on the ground that his damages should have been assessed at not less
than $5,900. He appealed to the Superior Court of Haywood County,
as authorized by statute. The next term of said court at which the
appeal could be heard began on 20 September, 1926.

In response to defendant’s notice of appeal, a transeript of the record
in the proceedings was docketed in the office of the clerk of the Superior
Court of said county on 11 September, 1926. On 14 September, 1926,
defendant filed his petition before the clerk of said court for the removal
of the proceeding to the District Court of the United States for the
Western District of North Carolina. In said petition he alleges that
he is a nonresident of the State of North Carolina, and that the amount
involved in the suit, exclusive of interest and costs, exceeds the sum of
$3,000. The bond required by statute accompanied the petition. The
clerk of the Superior Court heard defendant’s motion, in accordance
with his petition and allowed same.

Upon plaintifi’s appeal from the order of the clerk, the judge pre-
siding at the September Term, 1926, affirmed the order of the clerk and
directed that the cause be removed in accordance with the prayer of the
petition. From the order of the judge plaintiff appealed to the Su-
preme Court.

Morgan & Ward for plaintiff.
Alley & Alley for defendant.
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Coxnor, J. Prior to the docketing of this proceeding in the Superior
Court of Haywood County, upon defendant’s appeal from the report of
the jury, assessing the amount which defendant was entitled to receive
as compensation for his land, and as damages for the taking of the
same by plaintiff, for street improvements, under the right of eminent
domain, conferred upon plaintiff by statute, it was an administrative,
and not a judicial proceeding. Upon such docketing, it became a judi-
cial proceeding, or “suit of a civil nature” within the meaning of U. S.
Comp. Stat., sec. 1010, Jud. Code, sec. 28, as amended. It involves a
controversy between a citizen of the State of North Carolina, in which
the suit was brought, and a citizen of another State; the amount in-
volved exceeds the sum or value of $3,000, exclusive of interest and
costs. It was, therefore, removable from the Superior Court of Hay-
wood County to the District Court of the United States for the Western
District of North Carolina, provided the petition and bond were filed in
apt time as required by act of Congress. It is so held in Comrs. of
Road Imp. Dist. No. 2 v. St. Louis S. W. R. Co., 257 U. 8., 547, 66
L. Ed., 364.

Chief Justice Taft, in his opinion in that case, after reviewing the
provisions of the statute, under which the proceeding was begun, says:
“This review shows that the proceedings for the making of this road
improvement are, in the main, legislative and administrative. There is,
however, one.step in them that fulfils the definition of a judicial inquiry
if made by a court. That is the determination of the issue between the
road district, on the one part, and the landowners on the other, as to
the respective benefits which the improvement confers on their lands,
and the damages they each suffer from rights of way taken and other
imjury.”

“A judicial proceeding to take land by eminent domain, and ascer-
tain compensation therefor, is a suit at common law within the meaning
of the Federal Judiciary Act; and when the requisite diversity of citi-
zenship exists, such suit may be brought in or transferred to the Federal
District Court of the district in which the land lies. Such diversity of
citizenship arises when a private or municipal corporation seeks to
condemn land within the State of its origin, when such land belongs to
a citizen of anotber State; and whether condemnation be effected by
judicial proceedings or other statutory processes, the Federal Court
must necessarily follow the procedure preseribed by the State statutes.”
10 R. C. L., 207, sec. 177, and cases cited.

Immediately upon the docketing of this proceeding in the Superior
Court of Haywood County, at which time the proceeding first became a
“suit of a civil nature,” removable from the State to the Federal Court,
defendant filed his petition and bond, as required by act of Congress.
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No answer or other pleading was required of him by statute or rule of
court to raise the issue to be tried at the next term of the court. He had
not waived his right to a removal by filing exceptions to the report of
the jury appointed by the board of aldermen to assess his damages; the
filing of these exceptions was required by the statute in order to have the
proceedings transferred to the Superior Court. The petition for re-
moval, filed before the convening of the court at which the issue between
plaintiff and defendant stood for trial, was filed in apt time. He had
not theretofore subjected himself or his cause to the jurisdiction of the
State court by filing an answer or other pleading. In Comrs. of
Road Imp. Dist. No. 2 v. St. Louis S. W. R. Co., supra, it is held that
where the petition for removal was filed before the day set for the hear-
ing and determination of the issue, the requisites of the removal statute
were fulfilled.

The order of removal in the instant case, upon the authority of
Comrs. of Road Imp. Dist. No. 2 v. St. Louis 8. W. R. Co., supra, is

Affirmed.

PARKS-BELK COMPANY v. CITY OF CONCORD axp THE BOARD OF
LIGHT AND WATER COMMISSIONERS OF THE CITY OF CON-
CORD.

(Filed 25 June, 1927.)

Government—Negligence—Cities and Towns~—Water System.

Where a city maintains a water system as a part of its municipal gov-
ernment for the use of its inhabitants, charging them water rates, it is not
liable in damages caused by its negligence to one of them in the bursting
of a water main and the flooding of a cellar in his store, wherein he kept
merchandise, and under the facts in this case: Held, as to defendant's
actionable negligence, the evidence was insufficient to be submitted to the
jury.

Arpear by plaintiff from Oglesby, J., at January Term, 1927, of
CaBarrus, Affirmed.

Action to recover damages for injury to merchandise stored in the
basement of plaintiff’s building in the city of Concord, caused by water
which flowed into said basement from a water main located under and
along a street in said city. The water main was constructed and main-
tained by defendants as part of the municipal waterworks system of the
city of Concord, and was used by defendants both for furnishing water
for fire protection and sanitary purposes, and for distributing water for
industrial, commercial and domestic use. Consumers of water dis-
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tributed through said main for the latter purposes are required to pay,
and do pay, to defendants the rates charged in accordance with the
schedule promulgated by the city of Concord through the board of light
and water commissioners of said city.

Plaintiff alleges that an employee of defendants, after having flushed
the street, for the purpose of cleansing the same, by use of a hydrant
attached to said main, carelessly, negligently and suddenly cut off and
stopped the flow of water from said hydrant, thereby causing the water
flowing through the main to burst same, and to flow out upon the sur-
face of the street, and thence into the basement of plaintiff’s building
located on said street.

Plaintiff further alleges that notwithstanding defendants discovered
and were notified within a few minutes after the bursting of said main,
that water was flowing therefrom into plaintiff’s basement, defendants
negligently failed and neglected to cut the water off from said main,
and thus stop its flow over the surface of the street into said basement.

Defendants deny these allegations, and also deny liability for the act
of its employce, upon the ground that said act was done in its behalf in
the exercise of its governmental duties.

At the close of plaintiff’s evidence, defendants moved for judgment as
of nonsuit. The motion was allowed. F¥rom judgment dismissing the
action plaintiffs appealed to the Supreme Court.

E. T. Cansler, Palmer & Blackwelder, H. S. Williams and Armfield,
Sherrin & Barnhardt for plaintiff.

Hartsell & Hartsell, J. L. Crowell and J. L. Crowell, Jr., for de-
fendants.

Conwor, J. In Price v. Trustees, 172 N. C., 84, it is said: “It is the
general rule in this jurisdiction that a municipal corporation when en-
gaged in the exercise of powers and in the performance of duties con-
ferred and enjoined upon them for the public benefit, may not be held
liable for torts and wrongs of their employees and agents, unless made
so by statute. Snider v. High Point, 168 N. C., 608; Harrington v.
Greenville, 159 N. C., 632; Mcllhenny v. Wilmington, 127 N. C., 146;
Moffit v. Asheville, 103 N. C., 237; White v. Comrs., 90 N. C., 437.

A limitation upon the general rule is recognized and established in
several of the more recent decisions on the subject when the injury com-
plained of amounts to a taking of private property of the citizen,
within the meaning of the term ‘taking’ as understood and defined in
administering the rights of eminent domain. See Donnell v. Greens-
boro, 164 N. C,, 330 Hines v. Rocky Mount, 162 N. C., 409; Little .
Lenoir, 151 N. C., 415.



136 IN THE SUPREME COURT. [194

PARKS-BELK Co. v. CONCORD.

Again it is held that the general rule, as first stated, does not obtain
where the corporation, though partaking to some extent of the nature
of a muniecipal agency and exercising such powers, is, in its primary
and controlling purpose, a private enterprise, undertaken and organized
for purposes of private gain. Leary v. Comrs., 172 N. C., 25; So. As-
sembly v. Palmer, 166 N. C., 753 Comrs. v. Webb, 160 N. C., 594.”

In Scales v. Winston-Salem, 183 N. C., 469, it is said, in the opinion
written by Adams, J.: “The nonliability of a municipal corporation
for injury caused by negligence in the exercise of its governmental
funetions may be illustrated by cases in which it is held that a city is not
liable for a policeman’s assault with excessive force, or for the suspen-
sion of a town ordinance indirectly resulting in damage to property, or
for injury to an employee while in the service of the fire department, or
for failure to pass ordinances for the public good, or for the negligent
burning of trash and garbage, or for personal injury caused by the
negligent operation of a truck by an employee in the service of the
sanitary department of a city.” See cases cited in the opinion.

Upon all the facts which the evidence tends to establish, the act of
defendant’s employee which plaintiff alleges was negligence, was done
by him in behalf of defendants, in the exercise of governmental power
conferred, and in the performance of governmental duties, imposed
upon defendants. The general rule of nonliability, as stated in Price v.
Trustees, supra, is therefore applicable; there is no evidence from
which the jury could find facts to which either of the exceptions to said
rule, as stated therein, are applicable.

Nor was there evidence, sufficient to be submitted to the jury, tending
to show negligence on the part of defendants in failing to cut the water
off from the bursted main, and thus stopping its flow into the basement
of plaintiff’s building. The water main bursted about 12 o’clock at
night; the evidence offered by plaintiff shows that employees of defend-
ants were notified of the situation with reasonable promptness and,
under the circumstances, within a reasonable time stopped the flow of
water and pumped same out of the basement. Upon all the evidence,
under the law in this State, as it has been frequently declared by this
Court, defendants are not liable in damages for the injury sustained by
plaintiff.

There is no error. The judgment dismissing the action is

Affirmed.
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BOARD OF COMMISSIONERS OF McDOWELL COUNTY v. HANCHETT
BOND COMPANY, A CORPORATION.

(Filed 25 June, 1927.)
Schools—Taxation—Statutes—Counties—Bonds Issued by County in Be-

half of School District.

Where a constitutional statute provides for the issuance of bonds for
public school purposes of a district therein and a tax upon that district
from which the bonds, principal and interest, shall be paid, and no other.
and does not expressly name the payer of the bonds, but authorizes and
directs the board of county commissioners to issue the bonds, which shall
be signed by the chairman, attested by the clerk and impressed with the
corporate seal of the county: Held, it was the intent of the Legislature,
as construed from the act, that the bonds be issued in the name of the
county on behalf of the school district without liability on the part of the
county, but to be paid only as the act expressly provides, out of the money
received from the tax imposed for the purpose on the poll and property of
the designated school district.

Arrear by defendant from Oglesby, J., in a controversy without
action. C. S, 626.

Cross Mill Distriect New No. 4, known as Cross Mill Districet, is a
local tax district in Marion Township, McDowell County. The district
has no union school. At the session of 1927 the General Assembly
passed an act (S. B. 616, H. B. 959) entitled, “An act to authorize the
board of commissioners of McDowell County to issue bonds for school
purposes in and for Clinehfield Mill District and Cross Mill District in
MeDowell County.” The act authorizes and directs the board of com-
missioners to issue $30,000 in coupon bonds, in denominations of $1,000
each, bearing interest from date at a rate not to exceed 6 per cent, for
the purpose of acquiring and purchasing a site, and erecting and equip-
ping a school building in Cross Mill District. It also provides that the
board of commissioners shall annually levy on the taxable property and
polls of the distriet a sufficient tax to pay the interest on the bonds and
to create a sinking fund for the payment of the principal; that the
bonds shall be payable exclusively out of the tax so levied and collected ;
and that authority to issue the bonds shall not be restricted by any debt
limit or by the existence or nonexistence of a union school in the dis-
trict. As a condition precedent to the issuance of the bonds an election
was held and the bonds were duly authorized after all the formalities
and preliminary matters had been strictly complied with. The only
question is whether the plaintiff has the right to issue the bonds in the
name of the county. Judge Oglesby was of opinion that the plaintiff
has such right, and gave judgment accordingly. The defendant ex-
cepted and appealed.
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Pless, Winborne, Pless & Proctor for plaintiff.
Hudgins, Watson & Washburn for defendant.

Apams, J. After the qualified voters of the district had approved the
issuance of the bonds the board of commissioners judicially determined
the result and resolved that the bonds should be known as the “Cross
Mill District School Building Bonds,” should be issued in the name of
the county, and should be payable exclusively out of taxes to be levied on
the polls and the taxable property of the district. The bonds were
awarded to the defendant as the highest bidder, but were refused by it
on the ground that they could not legally be issued in the name of
MecDowell County. Whether they can be issued in the name of the
county is the only question for decision.

The special act authorizes and directs the board of county commis-
sioners to issue bonds which. shall be signed by the chairman of the
board, attested by the clerk, and impressed with the corporate seal of
the county, but it contains no express provision as tc the name of the
promissor. The bonds and the coupons are to be issued “for and on
account of” the district; but the corporate seal of the county and the
signature of the chairman and of the clerk, which are prerequisite to
the validity of the bonds, seem to indicate the legislative intent to have
the bonds issued in the name of the county. There is no provision that
they shall be issued in the name of the district; and in the absence of
specific authority conferred by the Legislature the district has no power
either to issue bonds or to levy taxes. Brown v. Comrs., 173 N. C., 598.
This prineiple is in accord with the legislative policy previously adopted
in reference to issuing bonds for special school taxing districts or local
tax districts within which a union school is maintained. If authorized
by a majority of the qualified voters, the bonds of such districts shall be
issued by the board of county commissioners in the name of the county,
and shall be payable out of taxes to be levied in the distriet. 3 C. S,
5669, 5670. These sections were not applicable to the election held in
the Cross Mill District because within the district no union school was
maintained; but the legislative mandate that bonds of the designated
districts should be issued in the name of the county is at least persuasive
in the case under consideration. A county, moreover, is & body politic
and corporate whose powers are exercised by the board of commis-
sioners; and the board’s exercise of statutory powers is in contemplation
of law the exercise of such powers by the county. The Code, sec. 704;
Revisal, sec. 1310; C. 8., see. 1290; Fountain v. Pitt, 171 N. C., 113;
8. v. Jennette, 190 N. C., 96. Why should the bonds not be issued in
the name of the county “for and on account of the district,” as the
special act provides? Each bond must bear upon its face the purpose
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for which it is issued and must designate the taxes out of which it is to
be paid. While the taxes are to be levied on property and polls within
the district the bonds, instead of being issued in the name of the district,
may be issued for its benefit and on its behalf in the name of the county.
This does not signify that the indebtedness shall thereby become that of
the county. In Comrs. v. State Treasurer, 174 N. C., 141, the Court
said: “It is a fundamental principle in the law of taxation that taxes
may only be levied for public purposes and for the benefit of the public
on whom they are imposed, and to lay these burdens upon one district
for benefits appertaining solely to another is in clear violation of estab-
lished principles of right and contrary to the express provisions of our
Constitution, Art. I, see. 17, which forbids that any person shall be
disseized of his freehold liberties and privileges or in any manner de-
prived of his life, liberty or property but by the law of the land.”

Our conclusion finds support in Brown v». Comrs., supra, and in
McLeod v. Comrs., 148 N. C., 77. See, also, Jones v. Comrs., 107
N. C,, 248; McCracken v. R. R., 168 N. C., 62; Casey v. Dare Co.,
thid., 285.

The judgment of the Superior Court is

Affirmed.

E. H. WALLER £T AL v. C. A. DUDLEY, JIr.
(Filed 25 June, 1927.)

1. Reference—Boundaries—Dividing Line-—Statutes.

A compulsory reference may be ordered by the trial judge in an action
involving the true location of a dividing line between the owners of
adjoining lands, in an action of trespass, and the wrongful cutting of
timber, where the location of the line is complicated or requires a personal
view of the premises. C. 8, 573 (3).

2. Trespass—Boundaries—Dividing Lines—Parties.

In an action for trespass upon the plaintiff’s lands and damages for the
unlawful cutting and removing of timber trees, ete., growing upon the
lands in dispute involving the question of the true dividing line between
the adjoining lands of the parties, the question as to defendant's like
trespass upon other lands and damges to the owners does not arise, and”
it is not error for the trial judge to refuse to make other parties to the
action, or exclude evidence of their boundaries.

ArpreaL by defendant from Devin, J., at November Term, 1926, of
Lexoir.

Civil action in trespass to recover damages for an alleged wrongful
cutting of plaintiff’s timber,
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A question of boundary being involved, the cause was referred under
the statute to Hon. D. M. Clark, who heard the evidence, found the
facts and made his report to the court. In said report the dividing line
between the lands of the plaintiffs and the defendant was established and
the plaintiffs awarded $796 as damages for the wrongful cutting of their
timber by the defendant. On exceptions duly filed and demand for a
jury trial, the following issues were submitted to the jury:

“1, Did the defendant trespass upon the lands of plaintiffs and cut
and remove therefrom cord wood and timber trees as alleged? Amnswer:
Yes,

“2. If so, what damages, if any, are plaintiffs entitled to recover!?
Answer: $450.”

From a judgment on the verdict in favor of plaintiffs, the defendant
appeals, assigning errors.

Rouse & Rouse and Sutton & Greene for plaintiffs.
Shaw & Jones for defendant.

Staoy, C. J. The first exception imputes error to the trial court in
ordering a reference in this case. The exception is without merit. C. S.,
573, provides for a compulsory reference, 3. Where the case involves
a complicated question of boundary, or one which requires a personal
view of the premises.” Kelly v. Lumber Co., 157 N. C., 175. See, also,
Burroughs v. Umstead, 193 N. C., 842.

The defendant next complains at the action of the trial court in re-
fusing “to make those persons who own property adjoining the mill-
pond parties to this action.” So far as appears from the record, no
error seems to have been committed in this ruling. Simply because other
lands, like those belonging to the plaintiffs and the defendant, border
on the mill-pond, is no reason why the owners of such other lands should
be made parties to an action involving the right to cut timber trees
along the dividing line between plaintiffs’ and defendant’s lands. They
may or may not have had some reason to prefer that the defendant win
this suit, but they apparently have no legal interést in the subject-matter
of the controversy.

Likewise, the ruling of the trial court in excluding evidence tending
to show the boundaries of such other lands along the mill-pond is with-
out significance on the present record.

The remaining exceptions, which have not been abandoned, are
equally untenable and cannot be sustained. See 193 N. C,, at pages 354
and 749 for two opinions written in this same case dealing with ques-
tions of procedure on appeal.

No error.
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COLE BROOKS, ApMINIsTRATOR OoF ROY BROOKS, v. SUNCRIST
LUMBER COMPANY.

(Filed 25 June, 1927.)

1. Employer and Employee—Master and Servant — Negligence — Rail-
roads—Logging Roads—Comparative Negligence—Damages.

A logging road comes within the provisions of C. 8., 3467, and where an
employee thereof, in the scope of his duties, is injured by its negligence,
the doctrine of comparative negligence applies, and contributory negli-
gence by the employee will not bar a recovery in an action by his admin-
istrator to recover for his wrongful death.

2. Actions—Wrongful Death—Nonsuit-—Removal of Causes — Courts—
Jurisdiction—Limitation of Actions.

C. 8,, 160, requiring that to maintain an action for damages for a wrong-
ful death it must be brought in a year, construed with C. 8., 415, extends
the time within which the action must be brought in case of nonsuit to the
extreme limit of two years, and where the defendant has, under the
Federal statutes, removed the cause from the State to the Federal Court,
and there taken a nonsuit, and has commenced his action again in the
State court, the fact that the second action between the same pnarties,
upon the same subject-matter, was commenced in the State court more
than one year after the date of the death does not bar the plaintiff’s right
of action.

3. Master and Servant—Employer and Employee — Negligence — Com-
parative Negligence—Verdict—Damages—Appeal and Error.

Where the plaintiff’s complaint demands damages in a certain amount
in his action involving the issues of negligence and contributory negligence,
and the application of the rule of comparative negligence under the pro-
visions of C. S., 3467, the fact that the jury has rendered a verdict for
damages to the full amount demanded in the complaint under a proper
instruction does not alone show that the jury had failed to follow the
rule of damages prescribed in such instances, and the verdict will not
on that ground be disturbed on appeal.

ArpreaL by defendant from Harwood, J., at November Term, 1926,
of Macox. No error.

Action to recover damages for the wrongful death of plaintiff’s intes-
tate, who at the time he sustained the injuries which caused his death,
was an employee of defendant, a corporation engaged in the operation
of a logging road in Haywood County, N. C.

The issues submitted to the jury were answered as follows:

1. Was plaintiff’s intestate killed by the negligence of the defendant,
as alleged in the complaint? Answer: Yes.

2. Did plaintiff’s intestate by his own negligence contribute to his
death, as alleged in the answer? Answer: Yes.
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3. What damage, if any, is plaintiff entitled to recover? Answer:
$3,000.

4. Is the plaintiff’s cause of action barred by the statute of limita
tions, as alleged in the answer? Answer: No.

From judgment on the verdict defendant appealed to the Supreme
Court.

Horn & Patton, and Bourne, Parker & Jones for plaintiff.
P. C. Smith, A. Hall Johnston and Alley & Alley for defendant.

Coxwor, J. There was evidence at the trial of this action sufficient
to sustain affirmative answers to both the first and second issues sub-
mitted to the jury. Defendant, a corporation organized under the laws
of the State of Delaware, owns and operates within this State a logging
road. Plaintiff’s intestate was employed by defendant as a brakeman on
a train operated by defendant on this road. At the time he sustained his
fatal injuries, caused by the negligence of defendant, as the evidence
tends to show, and as the jury found as appears by the answer to the
first issue, plaintiff’s intestate was engaged in the performance of his
duties as an employee of defendant. His contributory negligence, there-
fore, does not bar a recovery by plaintiff, his administrator in this
action. C. S., 160, 3467, 3470. There was no error in the refusal of the
court to allow the motions of defendant for judgment as of nonsuit,
made first at the close of the evidence introduced by plaintiff, and
again at the close of all the evidence. C. S, 567. Assignments of error
based ‘upon exceptions to the refusal to allow these motions are not
sustained.

Plaintiff’s intestate died on 20 November, 1923. This action was
begun 8 September, 1925, more than one year from the date of his
death. C. 8, 160. It was agreed, however, at the trial, that an action
based upon the same cause of action as that set out in the complaint
herein, was begun by the plaintiff against the defendant in the Superior
Court of Macon County, N. C., on 3 Marech, 1924; that is, within one
year from the date of his death. The complaint in said action was filed
on 12 March, 1924, On 31 March, 1924, upon petition of defendant,
that action was removed from the Superior Court of Macon County to
the District Court of the United States for the Western District of
North Carolina for trial, under the provisions of the act of Congress.
An answer was filed by defendant in the District Court on 3 May, 1924,
and a reply thereto by plaintiff on 26 May, 1924. The action there-
after pended in the District Court until 8 August, 1925, on which day
plaintiff took a voluntary nonsuit. This action was thereupon begun
in the Superior Court of Macon County within less than a year after



N.C.] SPRING TERM, 1927. 143

Broors ». LumBer Co.

the date of the nonsuit in the United States District Court. Defendant
excepted to the instruction of the court that if the jury believed the
evidence pertinent to the fourth issue, they would answer said issue,
“NO-”

Defendant’s assignment of error based upon this exception cannot be
sustained. It has been held by this Court that C. 8., 415, providing
that if the plaintiff is nonsuited in an action commenced within the
time prescribed therefor, he may commence a new action within one
year after such nonsuit, is applicable to an action for wrongful death
under C. 8., 160, which provides that such action must be brought
within one year after the death. T'rull v. R. R., 151 N. C,, 545. Tt has
also been held that where an action has been removed from the State
court to the Federal Court, under the act of Congress providing for
such removal, and a voluntary nonsuit is taken by plaintiff in the action
while same is pending in the Federal Court, he may bring a new action
upon the same cause of action in the State court within one year from
the date of such nonsuit, by reason of the provisions of C. S., 415.
Fleming v. B. R., 128 N. C., 80. This case is cited in the Case Note to
Young v. Southern Bell T. & T. Co., 75 8. C.; 326, 55 8. E., 765,
7 L. R. A. (N. 8.), 501. In that case it is held that the removal of a
suit from a State to a Federal Court does not confer upon the latter
such exclusive jurisdiction that upon its entering an order of discon-
tinuance, plaintiff cannot institute a new action upon the.game cause in
the State court, laying the damages so low as to prevent a second re-
moval. In the note to the opinion in that case, as reported in 7 L. R. A.
(N. 8.), 501, it is said: “With the exception of one decision, and a few
dicta, the cases are unanimous in favor of the doctrine of Young v.
Southern Bell T. & T. Co., that the removal to the Federal Court of an
action commenced in a State court does not, in the event the action is
dismissed in the Federal Court, without a decision on the merits, upon
the plaintiff’s motion or upon his voluntary submission to a nonsuit,
prevent him from commencing and maintaining a new action upon the
same cause of action in the State court.” See cases cited in support of
this statement of the law.

This Court has held, however, that C. S., 415, is not applicable to
an action brought in a State court under the Federal Employers’ Lia-
bility Act, King v. R. R., 176 N. C,, 301; Belch v. R. R., 176 N. C., 22.
In the opinion in the latter case, Hoke, J., says: “We are not inad-
vertent to several decisions of our own Court which hold that this pro-
vision (Rev., 370, now C. S., 514) allowing a new action to be brought
within twelve months after nonsuit, applies to all cases of nomnsuit,
including actions for wrongfully causing the death of another, required
by our statute to be brought within one year after the death (Rev., 59,
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now C. S, 160), and held with us to be a statutory condition of liability.
Gulledge v. B. R., 148 N. C., 567; Meekins v. R. R., 181 N. C., 1. But
while this is the recognized position as to suits governed by the laws of
this jurisdiction, it may not be allowed to prevail when a Federal statute
conferring the right of action has fixed upon two years as the time
within which the action should be brought, without any modification by
reason of the pending of a former suit; and our highest Court, as
stated, construing the law, has held that the statute itself affords the
exclusive and controlling rule of liability in all cases coming under its
provisions.” This action was brought under the laws of this State and
not under the Federal statute; the rights of the parties must therefore
be determined, not by the Federal statute, but by the laws of this State.
See King v. R. R., supra. Defendant’s road and its operation of the
same is exclusively intrastate.

The evidence pertinent to the third issue involving the amount which
plaintiff is entitled to recover in this action, as damages, tends to show
that his intestate at the date of his death was 29 years of age. His
previous health had been good. He was employed by defendant as a
brakeman and flagman, and was engaged in the performance of his
duties at the time he was injured. Plaintiff, who is his father, testified
that he did not know what his wages were, but that he thought he was
carning about $3.50 per day. These are the only facts which the evi-
dence tends to show pertinent to this issue, In his complaint plaintiff
alleges that by reason of the wrongful acts of defendant he suffered
great damage in the sum of $3,000.

C. S., 3467, which is applicable to this action, is in words as follows:
“In all actions hereafter brought against any commen carrier by rail-
road to recover damages for personal injury to an employee, or where
such injuries have resulted in his death, the fact that the employee may
have been guilty of contributory negligence shall not bar a recovery,
but the damages shall be diminished by the jury in proportion to the
amount of negligence attributable to such employee.” See, also, C. 8.,
3470.

In his charge the court instructed the jury fully and correctly in
accordance with the statute. There is no exception in the case on
appeal to these instructions. The following statement, however, appears
therein:

“Upon the coming in of the verdict by the jury in this case, the court
asked the jury if it had agreed upon its verdict, and the jury replied
that it had. The court then directed the clerk to take the verdict. The
clerk took the written verdict and read same in open court. At this
point and before the clerk had been ordered to record the verdict, and
before the jury had been permitted to separate, counsel for plaintiff an-
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nounced to the court that there might be some question as to whether or
not the answer to the third issue was proper, and asked that the jury be
directed under a charge from the court to take this issue back for re-
consideration.” Just prior to the coming in of the verdict, the court had
adjourned for the noon recess. -

Upon motion of plaintiff’s counsel, as above set out, the court directed
the jury to keep their seats in the box pending his decision.

To the motion above-named, defendant’s counsel objected, insisting
that the verdiet had- been received, and when so received, upon the
verdict, defendant was entitled to a new trial, The court in its dis-
cretion, overruled the motion of plaintiff’s counsel and accepted the
verdict, and signed the judgment as appears in the record. Defendant
excepted and assigns as error the signing of the judgment upon the
verdict. Defendant contends that it appears on the face of the verdict,
considered in connection with the allegations of the complaint, that the
jury did not diminish the damages, assessed by them, in proportion to
the negligence of plaintiff’s intestate, which they found contributed to
his death.

It cannot be held as a matter of law that the jury disregarded the
instructions of the court as to the law to be applied by them in deter-
mining the amount which plaintiff as administrator of deceased was
entitled to recover in this action as damages, in the event they should
answer the first and second issues in the affirmative. This amount by
reason of the allegations of the complaint was limited to $3,000. The
purpose of this limitation is manifest. Plaintiff chose to limit the
amount which he demanded as damages to $3,000, rather than demand
a larger sum, to which upon his allegation and proof, he may well have
thought he was entitled to recover of defendant, a nonresident, who had
procured the removal of the former action from the State court to the
Federal Court, because plaintiff had demanded in that action a sum in
excess of $3,000. The plaintiff was well within his rights in thus limit-
ing the amount for which he demanded damages, for the purpose of
preventing the removal of this action, for trial in the Federal Court,
doubtless being moved to do so because of the greater expense involved
in a trial in that court than in the State court.

It is apparent that the jury found that the full amount of plaintiff’s
damage, caused by the negligence of defendant, was in excess of §3,000,
and, in accordance with the instruction of the court diminished such
damages in proportion to the amount of negligence attributable to plain-
tiff’s intestate, which contributed to his death, as determined by them.

The full damages which plaintiff has sustained by the negligence of
defendant must, under the statute, be diminished by a sum which bears
the same proportion to said damages as the contributory negligence of

10—194
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plaintiff’s intestate bears to the negligence of defendant. Davis v. E. R.,
175 N. C., 648, citing R. R. v. Tilghman, 237 U. 8., 500, 59 L. Ed,,
1069. A fair interpretation of the verdict does not require the conclu-
sion that in answering the third issue the jury disregarded the instruc-
tion of the court.

There was no error in rendering judgment upon the verdict. Other
assignments of error have been considered; they cannot be sustained.
The judgment is affirmed.

No error.

JAMES R. PENTUFF v. JOHN A. PARK, O. J. COFFIN axp TIMES
PUBLISHING COMPANY.'

(Filed 25 June, 1927.)

1. Conmnstitutional Law—Libel-—-Newspapers—Retraxit-—Statutes.

C. S, 2429, 2430, and 2431, providing that a newspaper publishing a
libel may avoid, under certain conditions, the payment of punitive damages
is not discriminatory, but a constitutional enactment. Const. of North
Carolina, Art. I, secs. 20, 35,

2. Same—Actual Damages—Freedom of the Press.

The “actual damages” recoverable in a suit for libelous publication by
a newspaper in the event of a retraxit, allowed by the statute, is for
pecuniary loss, direct or indirect, or for physical pain and inconvenience,
and a recovery therefor does not abridge the freedom of the press, as
inhibited by our Constitution, Art. I, sec. 20.

8. Libel—Newspapers—Profession—Minister of the Gospel—Damages—
Libelous per se,

A publication 'by a newspaper of and concerning the plaintiff that he was
an “immigrant ignoramus,” and towards those who disagreed with him
upon the subject of evolution was discourteous, and that he was suppressed
on one occasion for his bearing and conduct by the chairman of a legisla-
tive committee which was considering legislation involving the question
of evolution, etc., affects the calling or profession of the one concerning
whom the publication had been made, and if untrue, is libelous and
actionable per se, without evidence of special damages.

4. Same——Retraxit—Evidence—Questions for Jury—Nonsuit.

Where a newspaper has refused to publish a retraxit for its publication
of and concerning a minister of the Gospel, which, if untrue, would be
libelous, and publishes its refusal, asserting the truth of its former pub-
lication, and contrasting the plaintiff with other well-known ministers of
the Gospel in the territory of its circulation, the reassertion of the truth
of the former publication and the matter contained in the latter, together
with other pertinent circumstances, are proper to be considered by the
jury as evidence that the plaintiff, in his action for libel, had been injured
in his vocatien as a minister of the Gospel, and sufficient to deny defend-
ant’s moton as of nonsuit thereon.
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5. Same—Pleadings—Justification—Mitigating Circumstances.

In order to show circumstances under which a libel was published, that
the jury should consider as mitigating circumstances that would reduce
the amount of damages in an action for libel against a newspaper, the
defendant must plead the justification or the mitigating circumstances
relied on.

AppeaL by plaintiff from Stack, J., at October Term, 1926, of
CaBarrus. Reversed.

This is a civil action brought by plaintiff against defendants for libel.
The Times Publishing Company, being a corporation and publishing
The Raleigh Times, John A. Park, the publisher, and O. J. Coflin the
editor. Plaintiff alleges that The Raleigh Times has a large circula-
tion in the city of Raleigh and surrounding territory, and has some cir-
culation in Cabarrus County. e further alleges:

“2, That the plaintiff is a resident of Concord, Cabarrus County,
N. C., and is now the pastor in charge of McGill Street Baptist Church,
in the city of Concord; that the plaintiff, instead of being an ‘immi-
grant ignoramus,’ as alleged by defendant in the libelous and defama-
tory article hereinafter complained of, is a native of North Carolina,
having been born and reared in Rutherford County, N. C., and lived
there till seventeen years of age, and was prepared for college at Moores-
boro Academy in Rutherford County; that he 1s a graduate of Furman
TUniversity at Greenville, S. C.; a graduate of Southern Baptist Theo-
logical Seminary at Louisville, Ky.; that he spent two years in post
graduate study at Shurtleff College, at Upper Alton, Ill.; that he spent
three years in post graduate study at the University of Chicago, at
Chicago, Ill.; that he has the degree of Doctor of Philosophy; that his
Alma Mater, Furman University, has conferred on him the honorary
degree of Doctor of Divinity; that he has served as educator 4n the fol-
lowing : as Dean of Burlington Institute, at Burlington, Towa; Dean of
San Marcos Baptist Academy, at San Marcos, Texas; as Pregident of
Stephens College, Columbia, Mo. That in addition to his services as
an educator he has filled the following pastorates, viz.: Pastor of First
Baptist Church, Shelbino, Mo.; First Baptist Church, St. Joseph, Mo.;
Pastor First Baptist Church, Gonzales, Texas, and now pastor of McGill
Street Baptist Church of Concord, N. C.

“3. That the defendants, on 23 February, 1926, contrivingly and
wickedly and maliciously intending to injure the plaintiff in his good
name, fame, credit and character, both as an individual and as an edu-
cator and as a minister of the Gospel, and to bring him both as an indi-
vidual and as an educator and as a minister of the Gospel into public
ridicule, contempt, disgrace and scandal with and amongst his neigh-
bors, members of his congregation, and members of all the churches of
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the Baptist denomination in the city of Raleigh, and the State of
North Carolina, and to cause it to be believed and suspected by the citi-
zens of North Carolina, both in the city of Concord and in the city of
Raleigh, and elsewhere, and especially by the members of the Baptist
denomination in said city of Raleigh and elgewhere in the State of
North Carolina that he, the said plaintiff, had been, and was guilty of
being as defendants alleged, an ‘unmannerly’ and ‘discourteous’ person
who had to be ‘suppressed,” and that he was ‘ignorant’ and an ‘un-
charitable’ minister of the Gospel, and withal an ‘immigrant ignoramus,’
with an implied insinuation that his character was ‘unproven,’ said de-
fendants to vex, harass, oppress and destroy plaintiff’s personal and pro-
fessional character and reputation, both as a scholar and as a Baptist
minister, did falsely and maliciously compose, write and publish in a
newspaper called The Raleigh Times of and concerning him the said
plaintiff, a false, contemptuous, scandalous and defamatory libel here-
inafter set forth, viz.: '

“‘PenTurF RE-ENTERs Evorurion FigHT.

“‘We see by the Sunday morning paper of this city that Fuquay
Springs, under the leadership of one Pentuff, of Concord, has declared
war against what it is pleased to call evolution.

““We cannot say that Fuquay Springs does not know its stuff, but we
do state without fear of successful contradiction that if it learned about
evolution from Pentuff, it might just as well go back to the encyclopedia
or some other authority for additional information.

“‘For Pentuff, if our memory does not play us false, is the same chap
who tried to tell the legislative committee on education all about evolu-
tion at the last session of the General Assembly. He was supposed to be
shedding light on the Poole resolution and its probable results. Beyond
stating categorically that he had been president of a college or two, of
which nobody in the audience had ever heard, and that science had dis-
approved something that he called “evolution,” but had evidently never
met, he contributed anything to the discussion.

“ ‘He was, indeed, so unmannerly in his approach to the matter before
the House, so discourteous to those whom he deemed to be in disagree-
ment with him, that the chairman of the committee, Representative
Connor of Wilson, suppressed him.

“ ‘At Fuquay Springs, with none to check his observations or to make
bim justify his conclusions, we have no doubt that he convinced the
more vociferous members of his audience that he knew something about
the subject on which he elected to converse.

“‘There has not to our knowledge appeared in public within the
memory of the present generation of North Carolina a more ignorant
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man than Pentuff, or one less charitable towards men who might hon-
estly disagree with him., If Fuquay Springs will insist on taking the
word of an immigrant ignoramus against that of men of proven char-
acter and intelligence, such as Drs. Vann and Poteat, whom it has
known all their lives, we suppose there is nothing that can be done
about it.

“‘But it does the intelligence of this Wake County community scant
credit.’

“That the false, contemptuous, malicious, defamatory and libelous
matter in above article which plaintiff herein alleges to be false, ma-
licious and defamatory is in the following paragraphs, viz.:

“He was, indeed, so unmannerly in his approach to the matter before
the House, so discourteous to those to whom he deemed to be in dis-
agreement with him that the chairman of the committee, Representative
Connor, of Wilson, suppressed him.

“At Fuquay Springs, with none to check his observations or to make
him justify his conclusions, we have no doubt that he convinced the
more vociferous members of his audience that he knew something about
the subject on which he elected to converse.

“There has not, to our knowledge, appeared in public within the
memory of the present generation of North Carolinians, 2 more ignorant
man than Pentuff, or one less charitable towards men who might hon-
estly disagree with him. If Fuquay Springs will insist on taking the
word of an immigrant ignoramus against that of men of proven char-
acter and intelligence, such as Drs, Vann and Poteat, whom it has known
all their lives, we suppose there is nothing that can be done about it.

“But it does the intelligence of the Wake County community scant
credit.”

“4, That by reason of said publication in said Raleigh Times, a news-
paper having a large circulation in the eity of Raleigh and surrounding
counties, and also having a circulation in city of Concord, where plain-
tiff resides, and by means of committing of several wrongs and griev-
ances by said defendant, the plaintiff has been, and still is, injured in
his good name, fame, credit, character and reputation both as an indi-
vidual and professionally as an educator and as a minister of the Gospel
and brought into public ridicule, contempt, disgrace and disrepute with
and amongst a large body of citizens to plaintiff unknown, the same
being readers of said Raleigh Times, and being persons who have read
said libelous and defamatory article in said Raleigh Times as above set
forth, in the following manner, viz.:

“(a) By reason of the allegation that plaintiff was so ‘unmannerly’
and ‘discourteous’ before the legislative committee that plaintiff was
‘suppressed’ by Chairman Connor, the character of plaintiff is injured
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both as an individual and as an educator, and as a minister of the
Gospel, by leading people to believe that plaintiff is in fact ‘unman-
nerly’ and ‘discourteous.’

“(b) By reason of the allegation that, ‘There has not, to our knowl-
edge, appeared in public within the memory of the present generation a
more ignorant man than Pentuff, or one less charitable, and by reason
of the further allegation that, “If Fuquay Springs will insist on taking
the word of an “immigrant ignoramus’ against that of men of ‘proven’
character and intelligence such as Drs. Vann and Poteat, we supposc
there is nothing that can be done about it,” the character and reputa-
tion of plaintiff as a teacher and educator and as a minister of the
Gospel is greatly injured, damaged and destroyed in that said plaintiff
as an educator and as a minister of the Gospel is largely dependent for
his livelihood and living upon his being acceptable as an educator and
as a minister of the Gospel, and said defendants have wrongfully, ma-
liciously and by false statements created the belief and impression that
plaintiff is ‘ignorant’ and an ‘ignoramus,’ and therefore not fit to be
chosen either as an educator or as a minister of the Gospel, thereby
depriving plaintiff of the possibility of securing employment either as
teacher or minister outside the circles where he is already well and
favorably known.

“(¢) That by reason of said false and malicious and libelous and
defamatory publication by defendant, plaintiff has suffered great mental
anguish, both personally and in contemplation of the pain and suffering
caused to plaintiff’s wife on account of said publication by defendant.

“That by reason of the said publication and the said injury to his char-
acter and reputation as an educator and as an individual and a minister
of the Gospel, and the said mental anguish and suffering as above set
forth, the plaintiff has been and is still damaged in the sum of twenty-
five thousand dollars.

“5. That plaintiff did five or more days before the commencement of
action serve notice in writing on the defendants, specifying the articles
and the statements therein which were false, libelous and defamatory,
and the defendants have made no retraction or apology therefor.”
Demand for damages, $25,000.

The answer of defendants admits The Times Publishing Company is
a corporation and publishes The Raleigh Times; Jobkn A. Park is the
publisher, and O. J. Coffin the editor. And further:

“2, Answering allegation two of the complaint, these defendants admit
that James R. Pentuff, the plaintiff, resides in Concord, North Carolina,
and at the time of the filing of the complaint herein was pastor of
MeGill Street Baptist Church in said city; that the words ‘immigrant
ignoramus’ referred to in said allegation as used in the editorial appear-



N.C.] SPRING TERM, 1927. 151

PENTUFF . PARK.

ing in The Raleigh Times of which plaintiff complains were true, but
these defendants expressly deny that they wrote or published any libelous
and defamatory article, as alleged; and that as to all other allegations
and things contained in said allegation, these defendants have no knowl-
edge or information sufficient to form a belief thereon, and therefore
deny thesame.

“3. Answering allegation three of the complaint, these defendants
expressly deny each and every allegation therein contained, except as to
the publication of the editorial from 7he Raleigh Times therein recited,
and as to the said editorial these defendants affirm the truth of all state-
ments therein contained.

“4. Allegation four of the complaint is denied.

“5. Answering allegation five of the complaint, these defendants admit
that five or more days before the commencement of this action a notice
in writing was received through the mail by these defendants, and these
defendants further admit that they have made no retraction or apology
on account of the editorial complained of.

“Wherefore, having fully answered, these defendants pray that this
action be dismissed,” ete.

The other necessary facts will be set forth in the opinion.

At the close of plaintiff’s evidence the defendants made a motion for
judgment as in case of nonsuit, which motion was allowed by the court
below. The plaintiff excepted, assigned error, and appealed to the
Suprene Court.

Zeb, V. Turlington and Morrison H. Caldwell for plaintiff.
Albert L. Cox and Hartsell & Hartsell for defendants.

Crarxsox, J. On the trial plaintiff introduced evidence to sustain
the allegations of the complaint. The defendants introduced no evi-
dence, but on cross-examination of plaintiff brought out facts tendiug
to impeach his eredibility as a witness.

C. S, 2429, is as follows: “Before any action, either civil or eriminal,
is brought for the publication, in a newspaper or periodical, of a libel,
the plaintiff or prosecutor shall at least five days before instituting such
action serve notice in writing on the defendant, specifying the article
and the statements therein which he alleges to be false and defamatory.”

C. S, 2430: “If it appears upon the trial that said article was pub-
lished in good faith, that its falsity was due to an honest mistake of the
facts, and that there were reasonable grounds for believing that the
statements in said article were true, and that within ten days after the
service of said notice a full and fair correction, apology and retraction
was published in the same editions or corresponding issues of the news-
paper or periodical in which said article appeared, and in a conspicuous
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place and type as was said original article, then the plaintiff in such case,
if a civil action, shall recover only actual damages, and if, in criminal
proceeding, a verdict of ‘guilty’ is rendered on such a state of facts, the
defendant shall be fined a penny and the costs, and no more.”

C. 8, 2431: “The two preceding sections shall not apply to anony-
mous communications and publications.”

The above law was passed by the General Assembly of 1901, ch. 557,
and is known as the “London Libel Law.” It was held constitutional in
Osborn v. Leach, 185 N. C., at p. 641. Douglas, J., concurring in
result, said: “While concurring in the result, I feel constrained to say
that in my opinion the so-called ‘Libel Act’ is unconstitutional, inasmuch
as it diseriminates between the editor of a newspaper and the ordinary
citizen. If I write a letter libeling an editor, that perhaps at most ten
people may see, and he libels me by printing identical charges against
me that ten thousand people may see, I am subject to pains and penalties
from which he is exempted by operation of the statute. Whatever other
merits the act may have, I do not think that such discrimination can be
sustained under the explicit provision of our Constitution. It is, how-
ever, due to the Court to say that its opinion eliminates from the act its
most dangerous features. Walker, J., concurs in result only. Connor J.,
did not sit on the hearing of this case.”

The words “actual damages,” in the “London Libel Law,” include
(1) pecuniary loss, direct or indirect; (2) damages for physical pain
and inconvenience; (3) damages for mental suffering; (4) damages
for injury to reputation; therefore, it does not abridge the responsibility
for the abuse of the freedom of the press and is unconstitutional. The
statute was held constitutional, as it forgave punitive damages in case
of retraction. Osborn v. Leach, supra,; Connor and Cheshire, Const.
of N. C., Anno., p. 95.

Similar acts have been held constitutional and unconstitutional in
other states. The decision in the Osborn case, supra, is the law of this
jurisdietion.

Plaintiff offered in evidence the editorial contained in The Raleigh
Times of 24 March, 1926, as follows:

’

“To Ste or Nor o Stg, PENTUFF'S QuEsTION

“One J. R. Pentuff of Concord, by profession a preacher and Ph.D,,
and by practice of recent months somewhat of an agitator presumably
in the interest of the faith founded some two millenniums since by a
certain Carpenter of Nazareth, has filed against the Times Publishing
Company, John A. Park, president, and Oscar J. Coffin, editor, suit for
$25,000, alleged libel contained in an editorial of The Raleigh Times of
23 February.
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“First notice of Mr. Pentufl’s intention was received on 4 March by
Editor Coffin in a letter addressed to him and John A. Park, president
of The Times Publishing Company. This letter we quote exactly as
written, allowing for a little variation on the part of a linotype machine,
which cannot do everything a typewriter will.

“Mr. Pentuff wrote:

“‘To John A. Park, publisher, O. J. Coffin, editor, and Times Publish-
ing Company, publishers of 7'he Raleigh Times:

“‘Take notice that the undersigned intends to bring a civil action
against you for damages for the libel upon him by you by reason of
your publication in the edition of 23 February, 1926, of T'he Raleigh
Times, the following article: The editorial at top of second column
headed “Pentuft Reéuters Evolution Fight,” the following statements in
said article being false and defamatory:

““There has not to our knowledge appeared in public within the mem-
ory of the present generation of North Carolinians a more ignorant
man than Pentuff, or one less charitable toward men who might honestly
disagree with him. If Fuquay Springs will insist on taking the word
of an immigrant ignoramus against that of men of proven character and
intelligenee, such as Drs. Vann and Poteat, who 1t has been known all
their lives, we suppose there is nothing that can be done about it.

“ ‘e was, indeed, so unmanuerly in his appreach to the matter before
the house, so discourtcous to those whom he deemed to be in disagree-
ment with him that the chairman of the committee, Representative
Conuor, of Wilson, suppressed him. (Signed) J. R. Pentuff. Con-
cord, N. C., 3 March, 1926

“Publisher Park being out of the city, and the editor seeing nothing
then as he does now to retract or apologize for, nothing was done about
the matter. Perhaps The Times outfit had some doubt as to whether a
lawyer could be found who would bring a suit on grounds so untenable.

“The author of the alleged libel, for a matter of some eight years
editor of this paper, did not at the time of its writing or at the receipt
of Mr. Pentuff’s letter, and does not now consider his deseription of
Mr. Pentuff as ‘an immigrant ignoramus,” or ‘unmanncrly,’ to be action-
able. However, that is for the courts, at the demand of Mr. Pentuff,
to determine,

“There is nothing to add to what has been said; that is no desire or
intention on the part of The Times to subtract anything. In our
opinion, J. R. Pentuff is ignorant, he is unmannerly in debate, and he
is uncharitable in his dealings with good and intelligent men of even
his own denomination.

“If that be ‘false and defamatory,’” let him make the most of it.”
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The question presented for our consideration: Was the alleged edito-
rial actionable per se?

The action of plaintiff is based on the editorial of 23 February, 1926,
and not on the editorial of 24 March, 1926.

In the present action the defendants made a motion in the court below
for judgment as in case of nonsuit, which the court allowed. We cannot
so hold.

On a motion to nonsuit, the evidence is to be taken in the light most
favorable to plaintiff, and he is entitled to the benefit of every reasonable
intendment upon the evidence, and every reasonable inference to be
drawn therefrom.

There is no dispute about the publication. It is not a privileged
communication, the only question, is it libelous per se?

An action for libel may always be brought when the words published
expose the plaintiff (1) to contempt, hatred, scorn or ridicule; or (2)
are calculated to injure him in his office, profession, calling, or trade.

“Everything printed or written which reflects on the character of
another, and is published avithout lawful justification or excuse, is a
libel, whatever the intention may have been. It is a tort which consists
in using language which others, knowing the ecircumstances, would
reasonably think to be defamatory of the person complaining of and
injured by it. The words need not necessarily impute disgraceful con-
duet to the plaintiff; it is sufficient if they render him contemptible or
ridiculous. . . . Or which have a tendency to injure him in his office,
profession, calling, or trade. . . . And so, too, are all words which hold
the plaintiff up to contempt, hatred, scorn, and ridicule, and which,
by thus engendering an evil opinion of him in the minds of right-think-
ing men, tend to deprive him of friendly intercourse and society, such
as an imputation of scoundrelism.” Newell, Slander and Libel (4 ed.},
pp- 8, 9. Shirley’s Leading Cases on the Common Law, 3d Eng. Ed,,
p. 335; 256 Cye., pp. 326, 327, 328, 329; 36 C. J., p. 1180; Morey .
Morning Journal Asso., 123 N. Y., p. 207; Sidney v. McFadden Neus-
paper Pub. Co., 242 N. Y., 208, 151 N. E. Rep., p. 209; Gattis v. Kilgo,
128 N. C,, p. 424; Paul v. Auction Co., 181 N. C,, p. 1; Hedgepeth v.
Coleman, 183 N. C., p. 309; Deese'v. Collins, 191 N. C., p. 749. In
Hall v. Hall, 179 N. C,, at p. 573, it is said: ‘“The defendant fails to
note the distinction between oral and written slander, or libel, the latter
being actionable if it tends ‘to render the party liable to disgrace, ridi-
cule, or contempt, and it need not impute any definite infamous crime.
Simmons v. Morse, 51 N. C,, 7/ Brown v. Lumber Co.,, 167 N, C., 11.”

“Many of the statements testified to by the witnesses, and which the
jury must have found were made by the defendant, imputed, not a lack
of skill in a particular case, but general ignorance of medical science,
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incompetency to treat diseases and a general want of professional skill.
Such statements, made in respect to a practicing physician, are slander-
ous and actionable without proof of special damages.” Cruikshank v.
Gordon, 118 N. Y. Rep., at p. 183.°

“T'o impute duncehood or want of scholarship to a member of either
of the learned professions touches his profession. Cook’s Law of Defa-
mation, 18; Peard v. Jones, Cro. Car., 382. “It is libelous per se to
publish in a Polish newspaper of a physician largely patronized by
Poles, that he is a ‘blockhead or fool,” adding, ‘Can we entrust ourselves
and our families to his care when he so hates them that he would not
help a man if he could? Krug v. Pitass, 162 N. Y., 154, 56 N. E., 526,
76 Am. St. Rep., 317”7 4 Newell, Slander and Libel (4 ed.), p. 20.
Vol. 50, Central Law Journal, p. 362.

“Words touching a clergyman in his profession are actionable per se.
Words are often actionable when spoken of clergymen which would
not be so if spoken of others. But it does not follow that all words
which tend to bring a clergyman into disrepute, or which merely impute
that he had done something wrong, are actionable without proof of
special damage. The reason always assigned for this distinction be-
tween clergymen and others is that the charge, if true, would be ground
of degradation or deprivation. The imputation, therefore, must be
such as, if true, would tend to prove him unfit to continue his calling,
and therefore tend more or less directly to proceedings by the proper
authorities to silence him.” Newell, supra, part sec. 144, p. 176,
3 Lawson, Rights, Remedies and Practice, sec. 1255; 25 Cyec., p. 335;
Chaddock v. Briggs, 13 Mass., 248; 7 Am. Dec., 137; Remsen v. Bryant,
56 N. Y. Sup., p. 728.

In Lawson, supra, it is said: “Though a charge of immorality, not
amounting to an indictable crime, is not actionable per se, there is an
exception in the case of clergyman or priest. Ministers of the Gospel,
being teachers and exemplars of moral and Christian duty, a pure and
unspotted moral character is absolutely necessary to their usefulness.
. . . His whole life, and not the hours he is engaged in the pulpit, is
watched and closely scrutinized. As said in Chaddock v. Briggs, 13
Mass., 248, ‘He is separated from the world by his public ordination,
and carries with him copstantly, whether in or out of the pulpit, superior
obligations to exhibit in his whole deportment the purity of that religion
which he professes to teach. ”

In the Chaddock case, supra, it was held actionable per se to charge
a clergyman with drunkenness.

The language in the following cases was held actionable per se: ‘“He
preacheth nothing but lies and malice in the pulpit.” Crauden .
Walden, 3 Lev., 17, 9 Bae. Abr., 48.
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“I have always known that he was unfit for the ministry, and an
improper person to be allowed to preach, and was too dangerous and
indiscreet.” Flanders v. Daley, 120 Ga., 885, 48 S. £, 327.

To publish of a man that he “is a very miserable fellow; no man in
this community would say that it is possible for us to injure him to the
extent of six cents; the community could hardly despise him worse than
they now do.” Brown v. Remington, 7 Wis., 462,

To write concerning a man, “I look upon him as a rascal, and
have watched him for many years.” Williams v. Karnes, 4 Humph.
(Tenn.), 9.

State that a person had “brainstorms.” Hibbon v. Moyer (Tex.),
197 S. W., 1117.

A letter written to a third person, calling the plaintiff “a villain.”
Bell v. Stone, 1 B. and P., 331; 126 Eng. Rep., p. 933.

In Simmons v. Morse, 51 N. C,, at p. 7, it is said: “Hence, to pub-
lish, in writing, that a person is a swindler, or a hypocrite, or an itchy
old toad, has been held to be libelous.”

The analysis of the article: It must be read in the setting. It indi-
cates that theretofore the Rev. James R. Pentuff, pastor in charge of the
MecGill Street Baptist Church of Concord, N. C., had appeared before
the General Assembly-—the legislative committee on education. The
heading of the editorial speaks of him as “Pentuff”, again it speaks of
him as “one Pentuff”; again, “Pentuff”; then again, “For Pentuff . . .
is the same chap,” so “unmannerly,” so “discourteous,” the chairman had
to “suppress him.” “There has not to our knowledge appeared in public
within the memory of the present generation of North Carolinians (1) a
more ignorant man than Pentuff; (2) or one less charitable towards men
who might honestly disagree with him. If Fuquay Springs will insist
on taking the word of an immigrant ignoramus against that of men of
proven charagcter and intelligence, such as,’ ete. The permissible im-
plication being that he, being an ¢émmigrant ignoramus, his character
needed to be proven. Webster defines “Ignoramus”=to mein “An igno-
rant person, a vain pretender to knowledge, a dunce.”

“A publication claimed to be defamatory must be read and construed
in the sense.in which the readers to whom it is addressed would ordi-
narily understand it. So the whole item, including display lines, should
be read and construed together, and its meaning and signification thus
determined. When thus read, if its meaning is so unambiguous as to
reasonably bear but one interpretation, it is for the judge to say whether
that signification is defamatory or not. If, upon the other hand, it is
capable of two meanings, one of which would be libelous and actionable
and the other not, it is for the jury to say, under all the circumstances
surrounding its publication, including extraneous facts admissible in
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evidence, which of the two meanings should be attributed to it by those
to whom it is addressed or by whom it may be read.” Commercial Pub-
lishing Co. v. Smith, 149 Fed. Rep., 704, 706, 707, Peck v. Tribune Co.,
214 U. 8., 185, 190; Washington Post Co. v. Chaloner, 250 U. 8. Rep.,
at p. 293.

Tt is contended by defendants that the editorial of 23 February, 1926,
upon which the action is founded: “The language must particularly
affect the libelee in his occupation or profession. The editorial herein
does not refer to the plaintiff’s profession as a minister. The defendants
submit that the article did not attack the plaintiff in his professional
capacity, and therefore no cause of action was stated on that basis.”

Newell, Slander and Libel (4 ed.), pp. 286-287, says: “Also, when-
ever the words of a libel are ambiguous, or the intention of the writer
equivocal, subsequent libels are admissible in evidence to explain the
meaning of the first, or to prove the inuendoes, even although such subse-
quent libels be written after action brought.”

The editorial of 24 March, 1926, makes clear any ambiguity in the
first article and the unequivocal intention of the writer. The editorial
of 23 February, 1926, it may be noted, referred to plaintiff as having
been president of a college and compared him with two well-known
ministers, one a college president and the other a former college presi-
dent, of the same denomination, to his diseredit. This would indicate
that even in the first editorial, defendants were referring to plaintiff in
his calling. | The subject of the editorial is one discussed by clergymen
in their vocation or calling. Morasse v. Brodin, 151 Mass., p. 567; Ohio
and M. Ry. Co. v. Press Pub. Co., 48 Fed. Rep., p. 206. We think the
editorial libelous per se on two grounds, that they expose plaintiff (1) to
contempt, hatred, scorn or ridicule; (2) calculated to injure him in his
vocation or calling as a minister of the Gospel.

Const. of N. C., Art. I, sec. 20: “The freedom of the press is one of
the great bulwarks of liberty, and therefore ought never to be restrained,
but every individual shall be held responsible for the abuse of the same.”

“Tn its broadest sense, freedom of the press includes not only exemp-
tion from censorship, but security against laws, enacted by the legislative
department of the Government, or measures resorted to by either of the
other branches for the purpose of stifling just eriticism or muffling public
opinion. Black Const. Law, pp. 472, 473; Cooley Const. Lim., pp. 517,
518; Ordinaux Const. Leg., p. 236, et seq.; 3 Story Const., p. 731.”
Cowan v. Fairbrother, 118 N. C., at p. 416.

Coust. of N. C., Art. I, sec. 35: “All courts shall be open; and every
person for an injury done him in his lands, goods, person, or reputation,
shall have remedy by due course of law, and right and justice adminis-
tered without sale, denial or delay.”
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“Section 35, Article I, guarantees that every person shall have through
the courts, ‘for an injury to his lands, goods, person, or reputation.’
He is entitled by constitutional right to have such injury determined
and the amount of just compensation for his wrong settled by a jury of
his peers.” Osborn v. Leach, supra, at p. 639.

Mr, Justice Sanford, in Gitlow v. New York, 268 U. 8., at p. 6686,
says: ‘It is the fundamental principle, long established, that the free-
dom of speech and of the press which is secured by the Constitution does
not confer an absolute right to speak or publish, without responsibility,
whatever one may choose, or an unrestricted and unbridled license that
gives immunity, and prevents the punishment of those who abuse this
freedom. 2 Story, Const. (5 ed.), sec. 1580, p. 634, and numerous
authorities. . . . Reasonably limited, it is said by Story, in the passage
cited, this freedom is an inestimable privilege in a free government;
without such limitation, it might become the scourge of the republic.”
Whitney v. California, U. S. Sup. Court Advance Opinions, 1 June,
1927, p. 675, 71 Law Ed.

“In Burris v. Bush, 170 N. C,, p. 395, it is said: ‘The statute (Rev.,
sec. 502, now C. 8., 542), permits a defendant in actions for libel or
slander to allege “both the truth of the matter charged as defamatory
and any mitigating circumstances to reduce the amount of damages;
and, whether he prove the justification or not, he may give in evidence
the mitigating circumstances,” but, in the absence of a plea in justifica-
tion or mitigation, evidence of the truth of the charge is incompetent.
Upchurch v. Robertson, 127 N. C., 128; Dickerson v. Dail, 159 N. C,,
541”7 Elmore v. E. R., 189 N. C,, at p. 673.

The defendants, in their answer, plead that the editorial of which
plaintiff complains was true, under C. S., 542. The editorial, as hereto-
fore stated, was libelous per se. The defendants did not avail them-
selves of the privilege given them under the “London Libel Law’’; there-
fore, the damages that may be awarded would include punitive as well
as actual damages.

Mr. Blackstone, in his Commentaries, Book 8, ch. 3, part sec. 125,
gives the reason why libel is made indictable and an action at law can
be sustained: “A second way of affecting a man’s reputation is by
printed or written libels, pictures, signs, and the like; which set him in
an odious or ridiculous light, and thereby diminish his reputation.
With regard to libels in general, there are, as in many other cases, two
remedies: one by indictment, and the other by action. The former for
the public offense; for every libel has a tendency to the breach of the
peace, by provoking the person libeled to break it (italics ours) ; which
offense is the same (in point of law), whether the matter contained be
true or false; and therefore the defendant, on an indictment for publish-
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ing a libel, is not allowed to allege the truth of it by way of justification.
But in the remedy by action on the case, which is to repair the party in
damages for the injury done him, the defendant may, as for words
spoken, justify the truth of the facts, and show that the plaintiff has
received no injury at all.”

Sanborn, Circuit Judge, in Times Pub. Co. v. Carlisle, 94 Fed. Rep.,
at p. 765, in a libel action, well says: “‘A good name is rather to be
chosen than great riches, and loving favor rather than silver and gold’
The respect and esteem of his fellows are among the highest rewards of
a well-spent life vouchsafed to man in this existence. The hope of them
is the inspiration of his youth, and their possession the solace of his
later years. A man of affairs, a business man, who has been seen and
known of his fellow-men in the active pursuits of life for many years,
and who has developed a good character and an unblemished reputation,
has secured a possession more useful and more valuable than lands, or
houses, or silver, or gold. Taxation may confiscate his lands, fire may
burn his houses, thieves may steal his money, but his good name, his
fair reputation, ought to go with him to the end—a ready shield against
the attacks of his enemies, and a powerful aid in the competition and
strife of daily life.”

For the reasons given, the judgment must be

Reversed.

TOWN OF NEWTON, R. P. CALDWELL axp EVERETT LONG, TAXPAYERS
oF CatawsBa COUNTY, v. STATE HIGHWAY COMMISSION.

(Filed 25 June, 1927.)

1. Roads and Highways—State Highway Commission—Final Exercise of
Discretionary Powers—Relocation—Statutes.

The State Highway Commission is not authorized by statute to make
an entire change of route in its system of State Highways between county-
seats from one that it has finally adopted. Carlyle v. Highway Commis-
sion, 193 N. C., 49.

2, Same—Tentative or Temporary Location of a Link in the State’s Sys-
tem of Highways.

Where, by its acceptance and taking over of a county publie highway,
the State Highway Commission has made final its exercise of the discre-
tionary power of locating a highway connecting two county-seats, there-
after the commission may not entirely change this route upon the theory
that its location by them was only tentative or temporary, and that they
had afterwards ascertained that the ofher route would be more advan-
tageous from an engineering standpoint.
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8. Same—Appeal and Error—Questions of Law—Findings of Fact,

A finding of fact by the trial judge that an entire change of route in a
link of highways connecting two county-seats was only temporary, is not
binding upon the Supreme Court on appeal when, as a matter of law,
upon the evidence, it is conclusively made otherwise to appear.

4. Highways—Roads and Highways—State Highway Commission—Duties
of Commission.

Under the statute providing for a State Highway System it is the duty
of the State Highway Commission, in the exercise of the discretionary
power given it, to select or locate the various roads in each county; to
maintain and control the existing highways so selected and adopted “in
the most approved manner as outlined in this act,” and “relieve the coun-
ties and cities and towns of the State of this burden’; to do such work
upon the various links of the system “as will lead to ultimate hard-
surfaced construction as rapidly as money, labor and material will permit.”

5. Same—Principal Towns—Statutes—Protest—Parties.

Where the State Highway Commission has posted its maps at the
county-seat of the county to be affected by its adoption of links in a State
Highway, should any principal town along this route object thereto, it
becomes the duty of such town, under the provisions of the statute, to
object or protest the location, if they desire to do so, and upon their
failure to exercise this statutory right, they are not proper or necessary
parties to the proceedings, and it is not error for the trial court to refuse
their motion to be made parties:

6. Same—Appeal and Error—Procedure—Presumptions.

It is presumed on appeal, when the record is silent in relation thereto,
that the State Highway Commission properly, and as the statute requires.
made publication of the proposed adoption of a link in the State Highway
System, by posting the map thereof at the county-seat, etc,, as the law
requires.

7. Injunctions—Roads and Highways—State Highway Commission.

An injunction will lie against the State Highway Commission from
proceedings to make a change in a link of the State System of public
highways unauthorized by the statute.

Sracy, C. J., and ApaMs, J., concurring in part and dissenting in part.

Crviv acTion, before Harding, J., 2 December, 1926,

This was a civil action instituted in the Superior Court of Catawba
County, in which the plaintiffs procured a temporary restraining order
and injunction restraining and enjoining the defendant from construct-
ing a proposed highway between Statesville and Newton. The plaintiffs
also asked for a writ of mandamus to compel the defendant to construct
a road, which the plaintiffs contend the defendant has heretofore adopted
and selected as the road connecting Statesville and Newton. The cause
came on for hearing upon the complaint and the map attached thereto,
marked Exhibit “A,” and the answer and the map attached thereto, and
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the affidavit of one G. L. Stine, to the effect that the map referred to in
the pleadings, as posted at the courthouse door of Newton, was the map
of the roads in Catawba County so posted at the courthouse door by the
defendant, and that no objection or- protest against the roads indicated
thereon have been made by the county commissioners of Catawba County
or by the street-governing body of any city or town in said county within
sixty days after the posting of said map.

This was all the evidence offered in the case.

The second, third, sixth and seventh findings of fact, together with a
portion of the fifth finding, are as follows: (The fifth finding of fact
embodies the findings of fact made by Judge Webb in a former case,
which will be found in Newton v. Highway Commission, 192 N. C., 54.)

2. “That the section of highway between Statesville, N. C., the county-
seat of Iredell County, in said State, and Newton, N. C., the county-seat
of Catawba County, in said State, after the passage of said act of 1921,
was temporarily adopted and taken over as a part of the State Highway
System as a portion of Route No. 10, and that thereafter said highway
was duly indicated on a map, copy of which is hereto attached, marked
Exhibit ‘B, which was posted at the courthouse door in the town of
Newton, indicating the adoption of said highway through Catawba
County as then constituting a part of the State Highway System, and a
link in Route No. 10; that since said temporary adoption of said section
of said road by defendant, defendant has maintained the same as a part
of said highway system, as a link in Route No. 10, and that said road
has been the main thoroughfare between Statesville and Newton for
more than twenty years; that the highway, when located and constructed
between Statesville and Newton, will be a part of the 5,500 miles of
State Highway System provided for in the said act of 1921, as indicated
by the said map attached to and constituting a part of said act of 1921.”

3. “That defendant has made a careful investigation and study of the
relative use, cost, value, importance and necessity of several suggested
routes proposed to constitute a link in the State Highway known as
‘Route No. 10, between Statesville and Newton, N. C.; that defendant
has adopted and ordered to be constructed a highway between Statesville
and Newton, as shown on a map or blue-print hereto attached, marked
Exhibit ‘A, which route is indicated by an orange line, marked ‘Line
No. 3, and which connects with the towns of Catawba and Claremont
on said route, and enters the town of Newton, so as to connect with
Route No. 18, the road from Lincolnton to Newton, about one block
south of the county courthouse in the said town of Newton; that the
route so selected by defendant is an abandonment of the road between
Statesville and Newton, which has been in use for practically twenty
years, and that said new route so selected and adopted by defendant

11—194
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abandouns the old route, heretofore temporarily adopted, at or about the
corporate limits of Statesville, and does not anywhere come in contact
with said old route again until it reaches the courthouse square of
Newton; that at the time of the commencement of this action, defendant
had entered an order by the terms of which it had declared its purpose
to abandon the route herctofore adopted as aforesaid, between Statesville
and Newton, and was advertising for bids for the construction of said
new route; that said new route, instead of passing through the south-
eastern portion of Catawba County, as Route No. 10, now proceeds, gocs
north of Route No. 10, as it now proceeds, and practically through the
center of the town of Catawba, from where it is proposed to enter the
county at the Catawba River and on into Newton, aud is removed, in
same places, a distance from one to eight miles from Route No. 10, as it
now proceeds.”

(Portion of 5.) “The location of the southern route on said map
abandons the route known as ‘Route No. 10,” at a point about half way
betwecen the town of Newton and the Catawba River, and proceeds from
that point along a comparatively straight line, to the town of Newton,
which said southern route is indicated on the map hereto attached as
Exhibit ‘A by a red line, marked ‘Line No. 1, the route temporarily
adopted by defendant as a sector of Route No. 10, being indicated by the
dotted lines on said blue-print or map, marked ‘N. C. No. 10.

6. “That the route which the defendant proposes to comstruct, as
indicated by the orange lines on the map, Exhibit ‘A, will parallel with
another road already passing through the northern part of Catawba
County: that the route proposed by defendant will conneet with two
public roads; that the route now used as a link in Route No. 10, from
Newton to Statesville on the southern route, as indicated by the red line
on the map, connects with eleven public roads, which represent a thickly
settled section of the county, where travel is very heavy; that the pro-
posed route, over which defendant proposes to construct said highway
in Catawba County, as indicated by the orange line on the map, Exhibit
‘A, passes through the two flourishing towns of Catawba and Claremont,
cach having a population of about four hundred, and through a thickly
populated rural territory between said towns; that the southern, or
present route, does not run near or connect with any town between
Newton and the Catawba River in Catawba County; that the eleven
roads referred to above as connecting with the present link of Route
No. 10, or as the southern route, lead directly or indirectly into Catawba,
Claremont’ and Newton, and will there connect with Route No. 10, if
the road is constructed as now proposed by the defendant, as indicated
by the orange line on the map, Exhibit ‘A’
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7. “That the distance from Statesville to Newton over the southern
route proposed by plaintiffs is 5.09 miles greater than over the proposed
route of defendant, marked in orange on the blue-print or map, Exhibit
‘A, and designated as ‘Line No. 8’; that it will cost $250,000 less to
construct defendant’s proposed route than it will cost to construct the
said present route; that defendant was advised by the Attorney-General’s
Department that the defendant’s said route is in substantial conformity
to the route shown on the State Highway map attached to said Highway
Act, and defendant in good faith and in the honest exercisc of the dis-
cretion conferred upon it by said act, and the construction of the same
by the Supreme Court of North Carolina, adopted the said proposed
route as a part of Route No. 10, from Statesville, N. C., the county-seat
of Iredell County, to Newton, N. C., the county-seat of Catawba
County.”

Before the pleadings were read or evidence offered, the towns of
Catawba and Claremont moved the court to be permitted to become par-
tles to the action. The court allowed the motion. Thereupon the plain-
tiffs moved for a continuance upon the ground that as Catawba and
Claremont had been madé parties and filed answers, issues were raised
which the plaintiffs were unable to meet at the hearing. Thereupon,
after hearing argument upon the question, the court came to the conclu-
sion that the towns of Catawba and Claremont had not made a suflicient
show of interest to entitle them to be made parties defendant and file
answers, and ordered the answers of said towns to be stricken out.
Whereupon, Catawba and Claremont appealed.

Clyde R. Hoey, W. A. Self, Wilson Warlick and W. C. Feimster for
plaintiffs.

J. H. Burke and Grier & Grier for town of Catawba.

Whitener & Whitener and A. A. Whitener for town of Claremont.

Assistant Attorney-General Ross for State Highway Commission.

Broopex, J.  In order to understand clearly the point involved in the
present controversy, it is perhaps worth while to examine the setting of
this case. The plaintiffs in this action instituted a suit against the
defendant Highway Commission about April, 1926, alleging that the
present road between Statesville and Newton was a part of the 5,500
miles of the State Highway System provided for in the act of 1921, and
that this road was shown on the legislative map attached to the act and
further, that the road had been mapped by the defendant and taken over
as a part of Route No. 10. The defendant, in its answer, admitted that
the existing road between Statesville and Newton, as deseribed in the
complaint, had been taken over and designated as part of Route No. 10.
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In that case the defendant proposed a total abandonment of the exist-
ing road which it had designated as a portion of the State Highway
System, and to construct an entirely new road along the yellow line from
Statesville to Newton, extending north of the right of way of the South-
ern Railway Company, touching neither Catawba nor Claremont, and
entering Newton just within its northern corporate limits, as shown by
the Exhibit ‘A filed in the cause. A hearing upon the matter was held
before Judge James L. Webb, who found certain facts and rendered
judgment restraining the defendant from constructing said road along
said yellow line within Catawba County. The findings of fact and
judgment in that case appear in 192 N. C,, p. 54. The defendant ap-
pealed to the Supreme Court, and the court held that the road proposed
by the defendant, represented by the yellow line, was not in compliance
with the law for the reasons given in the opinion. After the former
decision, the defendant, on or about December, 1926, proposed another
road and advertised for bids to construct the same. This proposed road
is the subject of the present controversy. The road proposed by the
defendant leaves Statesville along the yellow route referred to in the
former case. Some distance west of Statesville it turns southwestward
to the town of Catawba, and thence bears northwestward south of the
right of way of the Southern Railway Company to the town of Clare-
mont, and thence bears again southwestward, entering the town of
Newton about a block from the courthouse, and is designated on the map
as “Line No. 3.” Roughly speaking, the line contended for by the
plaintiffs follows in a general way the present road, which was mapped
by the defendant and posted at the courthouse door of Catawba County,
until it reaches a point some distance west of Catawba, where it leaves
the present existing road and continues in practically a straight line to
Newton, thus eliminating a loop in the present road. The defendant
contends that it has power under the law to entirely abandon the present
road and construct a new road along the orange line, or Line No. 3,
which may be designated as the northern route.

The plaintiffs contend that the defendant has no power, under the
Road Act, to totally abandon the road which was mapped at the court-
house door and taken over as a part or a link of the State Highway
System, for the reason that the law empowered the defendant to change
or relocate existing roads, and that the road proposed by the defendant
is not a change or relocation of the existing road, but a total abandon-
ment thereof, and the construction of a totally new and independent
road.

The merit of these contentions is the question presented in this case.

The facts are comparatively simple: On 16 March, 1921, J. C. Car-
penter, an engineer, surveyed a road, running from Statesville to
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Newton. This was an existing highway, and had been used for more
than twenty years. Thereupon the defendant caused a map to be made
of said road and posted at the courthouse door in Catawba County.
The law required notice to be given. After posting said map, the law
required that the county commissioners and street-governing bodies of
each city or town “shall be notified of the routes that are to be selected
and made a part of the State System of Highways.” No protest was
filed by the county commissioners of Catawba County or by the street-
governing body of any town in said county within the period of sixty
days prescribed by the Road Act. The law says: “In that case the
said roads or streets, to which no objections are made, shall be and con-
stitute links or parts of the State Highway System.” If objections had
been made, the defendant, after giving notice, had the power to hear the
whole matter. In such event, the law says: “And the decision of the
State Highway Commission shall be final.” Thereupon, the defendant
assumed control of this road and has since maintained it. It gave it a
name and called it Route No. 10. So that the defendant, in the exercise
of its sound discretion, proposed, designated, surveyed, mapped, selected,
and established this existing highway as the sole and independent con-
necting link between Statesville and Newton.

In Carlyle v. Highway Commiassion, 193 N. C., p. 49, this Court said:
“We are therefore of the opinion that the statute means that when an
existing highway has been designated, mapped, selected, established
and accepted by the State Highway Commission as the sole and inde-
pendent connection between two county-seats in compliance with the
formalities prescribed by the statute, that this is a location of the road
as a permanent link of the State System of Highways.”

The defendant, however, earnestly contends that this is not a correct
interpretation of the Road Act for the reason that the mapping, designa-
tion and adoption of the links or sections of highway which it took over
and assumed the maintenance of, were only intended as temporary acts,
and that such links, under the law, are only temporary lifiks in the State
System of Highways.

The trial judge found “that the section of highway between States-
ville, N. C., . . . and Newton, after the passage of said act of 1921,
was temporarily adopted and taken over as a part of the State Highway
System as a portion of Route No. 10, and that thereafter, said highway
was duly indicated on a map . . . which was posted at the courthouse
door in the town of Newton, indicating the adoption of said highway
through Catawba County as constituting a part of the State Highway
System, and a link in Route No. 10.” The record discloses that all the
evidence before the court was the complaint, the answer, the exhibits,
and an afidavit. Upon the admitted facts, therefore, the question as to
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whether or not the road was adopted temporarily is a question of law,
because it is agreed that the defendant designated, surveyed, mapped
and posted this highway as required by the statute. Whether the con-
duct of the defendant amounted to a temporary adoption of the highway
in controversy or the permanent adoption thereof depends upon the
construction of the law. Did the law contemplate that compliances with
the formalities preseribed by the statute were only temporary acts and
a mere species of shadow boxing? The Road Act, in defining the pur-
poses thereof, contains this language: “And for the further purpose of
permitting the State to assume control of the State Highways, repair,
construet, and reconstruct and maintain said highways at the expense
of the entire State, and to relieve the counties and cilies and towns of
the State of this burden.” Again, in section 50 the act provides: “The
board of county commissioners or other road-governing bodies of the
various counties in the State are hereby relieved of all responsibility or
liability for the upkeep or maintenance of any of the roads or bridges
thereon constituting the State Highway System, after the same shall
have been taken over and the control thereof assumed by the State High-
way Commaission, etc.” This provision of the law, we apprehend, was
enacted for the reason that all automobile license taxes and gasoline taxes
which the counties would use for road purposes had been turned over
to the defendant. It was therefore just and proper that, after the
defendant received these vast revenues from the counties and cities and
towns, it ought to bear the burden of maintaining such existing roads
in the counties as were incorporated into the State System of Highways,
and to “repair, construct and reconstruct” them. How can the county
of Catawba be relieved of liability for the maintenance of this existing
highway if the defendant is permitted to totally abandon it and cast the
maintenance thereof back upon the county? The defendant admits in
its answer that it has spent large sums of money for the maintenance
of this highway since its adoption as a part of the State System.

Again, section 8 of the Road Act required the defendant, within 60
days, to commence “to assume control of the various links of road con-
stituting the State Highway System, . . . and complete the assumption
of control . . . as rapidly as practicable” If the contention of the
defendant is correct, then the language “various links of road constitut-
ing the State Highway System” is meaningless, because there would be
no links constituting the State Highway System until such time as the
defendant should establish such links.

Agalin, in section 9, the act provides: “After the selection of a part
or parts of the State Highway System, the Commission may cause roads
comprising such system . . . to be distinctly marked, etc.” If the con-
tention of the defendant is correct, then this clause of the law would
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be meaningless, because no selection of a part or parts of the State
Highway System has ever been made.

Again, in section 9, subsection (c), the act provides: “After taking
over section or sections of the State Highway System, the Commission
may erect proper and uniform signs, ete” If the contention of the
defendant is correct, then this clause of the law would be meaningless
for the reason that no section or sections of State Highway System
existed or would exist until such time as the defendant in its discretion
should create and establish such sections.

Reduced to a minimum, the contention of the defendant is that the
act contemplated two highway systems, one a temporary system, which
it took over and assumed control of, and the other a permanent system,
which it would thereafter, in the exercise of its discretion, ordain, lay
out, establish, and construct. We are of the opinion that the plain
provisions of the statute indicate that when an existing highway was
mapped by the defendant and selected and incorporated as a part of the
State System in accordance with the formalities prescribed, that these
highways, so selected and incorporated, became permanent links of the
State System.

Now, conceding that when it has mapped an existing highway and
assumed control of it that it becomes a permanent link in the State
System, the defendant contends that it has the power under the road
law to change, discontinue, abandon, and relocate such road in such way
and manner and to such extent as it may choose. We assume that it
will be readily granted that the source of the defendant’s power and
discretion is the act itself. What does the Act say in regard to these
matters? In section 7 it is provided: “A map showing the proposed
voads to constitute the State Highway System is hereto attached to this
bill and made a part hereof. The roads, so shown, can be changed,
altered, added to, or discontinued by the State Highway Commission:
Provided, no road shall be changed, altered or discontinued so as to dis-
connect county-seats, ete.”  Hence, the “roads, so shown, can be changed,
discontinued, ete.” Shown where? Obviously upon the legislative map.
In the Carlyle case, supra, referring to the legislative map, the Court
said: “Of course, changes, alterations and discontinuances of proposed
roads shown on the legislative map were authorized under eertain limi-
tations, but when that map was actually fitted to the ground by the
defendant through the map made by it and posted at the courthouse
door, and by the exercise of its discretion in accepting, selecting, and
incorporating such road into the State System the explicit legislative
declaration was: ‘And the decision of the State Highway Commission
shall be final’” In the former Newton case the defendant admitted that
the existing highway was shown on the legislative map. In this case it
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denies that the existing highway is shown on the legislative map, and
agserts that the road shown thereon passes through Catawba and Clare-
mont. Assuming that the admission in the former case was erroneously
and inadvertently made, and that the present contention is correct, then
it follows that the legislative map has in nowise restricted or interfered
with the full and free play of defendant’s discretion, for the plain reason
that it discarded the legislative map entirely and surveyed, mapped and
selected the existing highway as the connecting link of the State System
between Statesville and Newton. In the former Newfon case the Court
said: “We hold, therefore, that the spirit of the Road Act contemplated
all county-seats in North Carolina should be served by the Highway
System substantially as designated on the map, ete.” The defendant in
its brief says: “Now, to what map does the Court refer?” In view
of the contention made in this case the words “substantially as desig-
nated on the map” are perhaps confusing. But in the former case the
plaintiff alleged that the existing road was shown on the legislative map,
and was a part of the 5,500 miles of State Highway System as provided
for in the act of 1921. The defendant, answering this allegation, ad-
mitted that it took over the “existing county road between Statesville
and Newton, as described in the complaint.” Now, in the complaint
the road “was described” as being shown on the legislative map. It was
further alleged and admitted and still admitted in this case that the
defendant had mapped this same road as required by the law. It was
therefore apparent that in the former case both the legislative map and
the map made by the defendant were absolutely identical. Hence, the
Court used the words “designated on the map” in a general sense. It
never occurred to the writer, by reason of the solemn admission in the
answer, that there was, in the particular case, any dispute or controversy
as to their absolute identity until the point was made for the first time
in the petition to rehear the case.

The law permitted the defendant, in the exercise of its diseretion, to
propose, designate, survey, map and seleet such existing highway or
highways in each county as it intended to establish as links in the system.
The map made by it and posted at the courthouse door was the objective
notice to all the world of that purpose and intention to incorporate such
road into the Highway System. If no objections were made in sixty
days, the statute declared in express terms that the diseretion of the
defendant in the selection or location of links in the State System once
exercised, became final.

Again, if it be conceded that the changes, alterations and discontinu-
ances mentioned in section 7 refer only to the legislative map, then the
defendant contends that power to totally abandon the existing road in
controversy is contained in section 10, subsection (b). 'The language of
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the pertinent clause is “to change or relocate any existing road that the
State Highway Commission may now own or may acquire.” In the first
place, it may be contended with clear support of reason that desirable
changes and relocations of an existing highway were made when the
defendant surveyed and mapped the highway in 1921, and that one of
the main purposes for requiring it to make and post a map of the “routes
that are to be selected and made a part of the State System of High-
ways” was to show any changes or relocations, if the link finally accepted
and adopted by it was, as in this case, an existing highway. In the
second place, “change or relocation” of an existing highway does not
mean that the existing highway may be totally abandoned from end to
end, and a new, independent and wholly unrelated project constructed
in its stead, because this would result in the substitution of an entirely
independent and fundamentally different improvement. For instance,
if Fayetteville Street in Raleigh was an existing highway under the
control of the defendant, and it was authorized “to change or relocate”
Fayetteville Street, would that mean that in exercising the power the
defendant could refuse to touch Fayetteville Street at all, or even come
near to it, but, upon the other hand, build a new road in Cary or Garner
or Morrisville? In our opinion, both reason and the law is to the
contrary.

The defendant, in paragraph 3 of the answer, says: “In this connec-
tion, it is averred that the route adopted by this defendant is located
substantially along the line of the old Lewis Ferry Road, which was the
principal road from Statesville to Newton for many years prior to the
adoption of the new road, or the lower route, ete.” If the defendant,
in the exercise of its discretion, had mapped this Lewis Ferry Road and
selected it and incorporated it as a link in the system connecting States-
ville and Newton, then certainly it could build the proposed road along
that line, and the town of Newton would have no standing in ecourt so
far as the proposed location of the road is concerned.

Another contention made by the defendant is that if it be not allowed
to make new selections and locations for permanent construction, that
the result will be that this Court is locating or selecting roads. The
selection or location of roads coustituting links in the Highway System
is the sole and exclusive function of the defendant. This Court has no
such power or authority, and has never undertaken to exercise such
authority. It has, however, undertaken and now undertakes to say
whether or not the defendant has the right, under the law as written,
to entirely abandon a highway which, in the free exercise of its discre-
tion, it has surveyed, mapped, accepted and adopted, in conformity with
the provisions of the statute. It would be as reasonable to contend that
the Court is engaging in contracting or attempting to build a house
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because, in cases involving the performance of a building contract, upon
admitted facts, it should determine whether or not a contractor had
substantially performed his agreement.

In concluding this phase of the case, the Road Act imposed upon the
defendant three important duties:

1. To seleet or locate the various roads in each county which should
constitute the permanent eonnecting links in the State Highway System
of “approximately 5,500 miles of hard-surfaced and other dependable
highways.”

2. To maintain and control the existing highways so selected and
adopted “in the most approved manner as outlined in this act,” and
further “to relieve the counties and cities and towns of the State of
this burden.”

3. To do such work upon the various links in the system “as will lead
to ultimate hard-surfaced construction as rapidly as money, labor, and
materials will permit.”

In the exercise of its discretion, the defendant has selected the existing
road between Statesville and Newton as a permanent link in the State
System, and has also maintained this link, so far as this record discloses,
in the manner contemplated by law.

When the defendant enters upon the permanent construction of the
road a different engineering problem arises. The law clearly realizes
that engineering skill requires latitude of discretion and it grants and
confers ample latitude. It permits the defendant, in constructing an
existing highway or such other routes as it may have selected according
to the statute, to make changes and relocations, to eliminate curves, to
shorten the alignment of the road, to alter grades and to utilize to the
best advantage the topography of the ground where the road is located.
In short, in the performance of the duty of the construction of a par-
ticular road the law permits free and untrammeled discretion, except it
forbids that the particular road should be totally abandoned and a new
project substituted therefor, as the judge finds, from one to eight miles
distant from the highway which the defendant has established as a link
in the system.

We hold, therefore, upon the record as presented:

1. That the defendant, in the free exercise of its discretion, selected
the existing road between Statesville and Newton as a permanent link
of the State Highway System.

2. That in the construction of said road the statute authorizes the
defendant to make such changes and relocations of said existing highway
as it may deem necessary for the efficient and economic construction
thereof.
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3. That the road proposed by the defendant, indicated on the map as
the orange line, or Line No. 8, is a radical departure from the highway
already selected and incorporated by the defendant as a permanent link
in the State System, and that such proposed road is not a change or
relocation of the highway selected, but is a totally new and independent
project, and does not comply with the meaning and intent of the law
as written.

The second phase of the case involves Catawba and Claremont. Both
of these towns filed petitions in the cause to be made parties. After the
reading of the pleadings, the trial judge concluded that these towns
were not proper parties to the suit, and ordered that the answers filed
by them be stricken from the record. From this order both towns
appealed. While there is no finding of fact in the record to that effect,
assuming, however, that these two towns are principal towns in Catawba
County within the meaning of the law, what are the rights of these
towns with respect to the selection and construction of the road in con-
troversy? In 1921, when the defendant selected the permanent link of
the State Highway System in Catawba County and mapped the same
and posted the map at the courthouse door in Catawba County, the law
required the defendant to notify “the street-governing body of each city
or town in the State . . . of the routes that are to be selected and made
a part of the State System of Highways.” There is no finding of fact
in the record about this matter, but the law presumes that when the
defendant was charged with a public duty that it has properly performed
that duty. No protest was made by Catawba or Claremont, and no
objection filed to the selection of the road within the time allowed by
statute. The map made by the defendant and posted at the courthouse
door showed that the defendant was proposing an existing highway as a
permanent link in the system, and that neither Catawba nor Claremont
was shown on said highway. Again, when the defendant proposed the
road which was the subject of the former Newton case, the road so pro-
posed touched neither Catawba nor Claremont. There was still no
protest or objection by either of these municipalities. The first protest
or intimation of interest in this controversy was manifested when said
towns filed petitions in this cause on 1 December, 1926. Unquestion-
ably, these flourishing municipalities were originally as much the bene-
ficiaries of the road law as Newton, but the law did not compel them to
assert their rights if they were satisfied with the action of the defendant
in selecting the present road as the connecting link of the Highway
System in Catawba County. We therefore affirm the ruling of the trial
judge in denying the petitions of Catawba and Claremont.

However, the defendant has the power, under the law, if, in its discre-
tion the exercise thereof shall seem wise and proper under section 10,
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subsection (b), “to locate and acquire rights of way for amy new roads
that may be necessary for a State Highway System, with full power to
widen, relocate, change or alter the grade or locatien thereof.” The
Legislature, in its wisdom, by this section of the law, empowered the
defendant to select and construct new roads which it deemed necessary
for the State System in such way and manner and in such places as it
might determine.

The ruling of the trial judge in denying the writ of mandamus is
affirmed upon the facts contained in the present record. The ruling of
the trial judge in dissolving the injunction issued by Judge McElroy
on 22 November, 1926, is reversed, and the defendant, its agents and
servants, are restrained and enjoined from abandoning the existing
road in Catawba County as a permanent link in the State System of
Highways, to the end that work done thereon “shall be of such a charaec-
ter as will lead to ultimate hard-surfaced construction as rapidly as
money, labor and materials will permit.”

Reversed.

Stacy, C. J., and Apams, J., concurring in part and dissenting in part:
We agree with the majority that the application for writ of mandamus
was properly denied. We dissent from the order enjoining the defend-
ant “from abandoning the existing road in Catawba County as a perma-
nent link in the State System of Highways.”

MRS. RUTH PETERS Er AL. v. THE GREAT ATLANTIC AND PACIFIC
TEA COMPANY ET AL,

(Filed 25 June, 1927.)

1. Master and Servant—Employer and Employee—Negligence—Evidence
—Nonsuit.

Evidence tending only to show that the plaintiff was an employee of
defendant corporation in charge of a store in defendant’s chain thereof in
a city, and that defendant’s assistant superintendent at that place, as a
matter of accommodation, invited the plaintiff employee and his wife to
ride to their home with him in an automobile furnished him by the defend-
ant corporation for the performance of his duties: Held, the defendant
is not liable in damages for the negligent driving by its superintendent
which caused the damages alleged to have been received by the plaintiff
and his wife, the subject of the action.
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2. Negligence—Municipal Corporations—Ordinances—License—Permit to
Drive—Evidence—Instructions—Proximate Cause.

One driving an automobile in a city in violation of its ordinance requir-
ing a driver’s license is not liable in damages to one riding with him for
his negligence in not avoiding a collision, unless the failure to have the
license is the proximate cause of the resultant injury, and where there is
no evidence thereof, an instruction of the court involving this phase of
liability is error.

AppEAL by defendants, the Great A. & P. Tea Company and Chas. H.
Baucom, from Lyon, J., at October Special Term, 1926, of MEckLEN-
BURG. Reversed in appeal of the Great A. & P. Tea Company; new
trial in appeal of Chas. H. Baucom.

Two actions to recover damages for personal injuries resulting from
a collision between two automobiles at the intersection of two streets in
the city of Charlotte—one by Mrs. Ruth Peters and the other by W. T.
Peters—instituted against defendants, the Great A. & P. Tea Company,
Chas. H. Baucom and Hugh Puckett, both arising out of the same
transaction, and involving the same allegations, were by consent of all
parties thereto consolidated for trial and judgment. Defendant, Hugh
Puckett, denied the allegations of the complaints upon which plaintiffs
seek to recover judgment against him, and set up a cross-action against
his codefendants in which he demands judgment against them for dam-
ages resulting from injury to his automobile.

Issues submitted to the jury were answered in accordance with the
contentions of plaintiffs and of defendant Hugh Puckett. Judgments
were rendered upon the verdict (1) that plaintiff, Mrs. Ruth Peters,
recover of defendants, the Great A. & P. Tea Company and Chas. H.
Baucom the sum of $35,000; (2) that plaintiff, W. T. Peters, recover
of said defendants the sum of $5,000; and (3) that defendant, Hugh
Puckett, recover of his codefendants the sum of $167.64.

From these judgments defendants, the Great A. & P. Tea Company
and Chas. H. Baucom, appealed to the Supreme Court.

J. L. Delaney and Stancill & Davts for plaintiffs.
T. L. Kirkpatrick, Taliaferro & Clarkson and Thomas C. Guthrie for
defendants.

Connor, J. TUpon its appeal to this Court defendant, the Great
A. & P. Tea Company, relies chiefly upon its assignment of error based
upon its exception to the refusal of the court to allow its motion for
judgment as of nonsuit at the close of all the evidence. C. S., 567. The
liability of this defendant for damages sustained by both plaintiffs and
defendant, Hugh Puckett, must be determined in the first instance by
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whether or not there was evidence sufficient to be submitted to the jury
tending to show that at the time of the collision Chas. H. Baucom,
assistant superintendent of said défendant, was acting within the scope
of his employment in driving the automobile in which plaintiffs were
riding and with which defendant Puckett’s automobile collided. This
defendant is not liable for said damages, although caused by the negli-
gence of its employee, Chas. H. Baucom, while driving its automobile,
unless said employee was at the time of such negligence acting within
the scope of his employment. As said by Brogden, J., in his opinion
written for this Court in Grier v. Grier, 192 N. C.,, 760, the general
principles of law governing such cases as this are well established. The
chief difficulty encountered is in applying these general principles to
the facts of particular cases.

The allegations of the complaints herein, and also of the answer of
defendant, Hugh Puckett, setting up his cross-action against his co-
defendant, are as follows:

“4, That the defendant, Chas. H. Baucom, is a citizen of the State
of North Carolina, residing in the city of Charlotte, and was at the
time and place hereinafter mentioned assistant district superintendent
of the defendant, the Great Atlantic & Pacific Tea Company, and as
such had in his charge and was operating a certain Ford automobile
owned and furnished him by the defendant, the Great Atlantic and
Pacific Tea Company, to use in connection with his duties as assistant
district superintendent, and at the time hereinafter mentioned was
operating said automobile with full knowledge, consent and approval of
the defendant Tea Company.”

Answering these allegations defendants, the Great Atlantic and Pacifie
Tea Company and Chas. H. Baucom, say:

“The defendant, Chas. H. Baucom, admits so much thereof as alleges
that he is a citizen of the city of Charlotte, county and State aforesaid,
and was at the time and place hereinafter mentioned assistant district
manager of the Great Atlantic and Pacific Tea Ccmpany; the said
Chas. H. Baucom admits that at the times herein complained of he was
operating a Ford automobile belonging to his codefendant, the Great
Atlantic and Pacific Tea Company. Each and every other allegation
therein contained are untrue and denied, the defendants Chas. H.
Baucom and the Great Atlantic and Pacific Tea Company alleging the
truth to be as hereafter set out.”

These defendants in their further defense to any recovery against
them or either of them say:

“1. That the defendant, the Great Atlantic and Pacific Tea Company,
operates a chain of stores in the city of Charlotte, county and State
aforesaid, and the defendant, Chas. H. Baucom, was employed by the
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said defendant, the Great Atlantic and Pacific Tea Company, having
charge of one or more of its stores in said city, and that W. T. Peters
was an employee of said defendant, the Great Atlantic and Pacific Tea
Company, and was employed as a clerk therein at the time herein men-
tioned, and that Mrs. Ruth Peters, the plaintiff herein named, and the
wife of the said W. T. Peters, on the night in question was in defend-
ant’s store with her said husband, waiting until the said W. T. Peters
had concluded his day’s employment, and that about the hour of 11:20
p.m. the defendant, Chas. H. Baucom, went by the store of the Great
Atlantic and Pacific Tea Company, where the said W. T. Peters was
engaged, and offered out of the generosity of his heart and the goodness
of his nature to allow the said W. T. Peters and his wife, Mrs. Ruth
Peters, the plaintiff herein named, to ride with him In his said machine
as far as their home in the said city of Charlotte.

“2. That the defendant, the Great Atlantic and Pacific Tea Company,
had not authorized or directed the said Chas. H. Baucom to extend this
courtesy as aforesaid to the said plaintiff and her husband, and that in ex-
tending the courtesy herein mentioned, permitting the said plaintiff and
her husband to ride in said car, was not in direct line of the duty of the
defendant, Chas. H. Baucom, and has not the approval of the defend-
ant, the Great Atlantic and Pacific Tea Company, and at the time the
said defendant, Chas. H. Baucom, drove said car the said Chas. H.
Baucom was not in the regular line or lines of his duty for the Great
Atlantic and Pacific Tea Company, and was not performing or doing
the dutics for which he was hired or then employed, but that the de-
fendant, the Great Atlantic and Pacific Tea Company, had no knowl-
edge, expressed or implied, of the acts of said Chas. . Baucom, had
not assented thereto, expressly or impliedly, and had not knowledge and
did not give its consent for the said Chas. . Baucom to be conveying
the said Mrs. Ruth Peters or her husband in its automobile.”

As pertinent to the question involved in the issue thus raised by the
pleadings, plaintiffs offered evidence as follows:

W. T. Peters, one of the plaintiffs, testified as follows: “In June,
1925, T was living on Central Avenue, in the city of Charlotte. I
worked at that time for the defendant, the Great Atlantic and Pacific
Tea Company, at its store located on South Torrence Street. I know
the defendant Chas. H. Baucom. At the time of the accident he was
assistant supervisor over me for the defendant Tea Company. He
checked up the stores to see the amount of business we were doing;
talked to us about how to get the business, and came around every day
to get the money to take it to the bank. He came around to the store I
was in. The defendant Tea Company had between twenty-five and
thirty stores in Charlotte at that time. On the night of 27 June, 1925,
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which was Saturday night, I was working at the Tea Company’s store
on South Torrence Street. Mr. Baucom came to this store around ten
o’clock, closing time, that night; he came there to show me about the
day’s work, and some things about the business that had not been shown
to me before. After we closed the store we went over the books thor-
oughly; he showed me about the things I did not know. I was a new man
in the store. He came there around ten o’clock and stayed there until
11:20. He was traveling in a Ford roadster, which was the property of
the defendant Tea Company. This car was used by the defendant Tea
Company for the purpose of checking up on the stores. The Tea Com-
pany had owned this particular car for some time. Mr. Rankin was the
supervisor before Mr. Baucom. Mr. Rankin used this car before he
was transferred to Asheville; it was afterwards used by Mr. Baucom.
I am not positive about where the car was kept.

“After 1 had closed the store we, Mr. Baucom and ofir wives, started
home. I had two bags of groceries—our week’s supply—which I was
taking home. Mrs. Baucom was with Mr. Baucom, and they asked us
to let them take us—my wife and me—home. I said, ‘No, we only live
a short way, and can walk. We have so many groceries here, and it
will take up too much room in the car’ They insisted, and we got in
the car, which was a Ford roadster. Mr. Baucom was driving; his wife
was next to him, and then my wife, and I was back on the running
board, holding on to the top, on the right hand side of the car.”

On cross-examination this witness testified further: “I had been at
the Torrence Street store about two weeks before the accident; the night
of the accident was my second Saturday night there. It was my duty at
the end of each week to make up a written report and forward it direct
to Richmond, showing all cash receipts and disbursements of the busi-
ness for the week. 1 did not report to Mr. Baucom. It was my duty to
make the report. No one had shown me about the books, and I asked
Myr. Baucom if he would mind going over the books with me. I told
him that Saturday morning when he was at the store that I could not
make out the report, and that he would have to show me. He came
back to the store that night and helped me with the report. We left the
store about 11:20. I had locked the door, and my wife was sitting there
waiting for me to go along with her. She had come to the store about
7 o’clock p.m., and stayed until closing time. She was not employed by
the defendant Tea Company. She helped me about the store. Defend-
ant company did not pay her anything; she was just there, out of the
generosity of her heart, helping me. Mr. Baucom insisted upon taking
us home. He said that it 'would not inconvenience him. I do not know
where he lived.”
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Mrs. Ruth Peters, one of the plaintiffs, testified as follows: “On
Saturday night, 27 June, 1925, the night of the collision, I was with my
husband, W. T. Peters, at the store of defendant Tea Company on Tor-
rence Street. I was helping him. He was in the habit of closing the
store on Saturday night at 10 o’clock. On this night he closed at 11:15.
The reason he closed later than usual was that Mr. Baucom came out
there to help with the books. They went over the books and left the
store about fifteen or twenty minutes after 11 o’clock. It was our custom
to buy enough groceries Saturday night for the coming week. We got
the groceries after Mr. Peters finished with Mr, Baucom. Mr. Peters
locked up the store and we went outside. As we started up the street
Mr. Baucom asked us to go home with him in his car. He had a small
Ford roadster, and his wife was with him. We thought it would be too
ecrowded in the car, and as we were accustomed to walk home through
the park, we at first declined. e insisted that we ride with him, so we
all got in. Mr. Baucom was driving the car in the direction of our
home.”

Chas. H. Baucom, one of the defendants, testified as follows: “At the
time of the accident I was working for the defendant Tea Company, in
the position of assistant superintendent. The manager of the defendant
company’s store on Torrence Street was W. T. Peters; his duties were
to run the store; he was in charge of the store, and was to sell merchan-
dise and make up his reports. He was held responsible for the store,
and mailed his reports direct to the head office at Richmond. It was no
part of my duty to make his reports. I collected all of his money at dif-
ferent times during the day preceding the night of the accident, and
deposited it in bank. .\t my last collection Mr. Peters asked me to
come by and help him with his books; that was not part of my duty.
I went there that night, accompanied by my wife. I showed Mr. Peters
how to make up his reports. He closed the store about 11 o’clock. Mr.
and Mrs. Peters had some bundles. At their request I consented to
take them home in my car. They got in the car and 1 turned around to
go toward Cecil Street.”

On cross-examination this witness testified as follows: “My position
was assistant supervisor. I had been working for defendant company
eight or nine years. My duties were to make collections daily, and twice
on Saturday deposit the money in bank, see that the stores were kept
clean and run correctly. I had supervision of ten stores in Charlotte.
I took an inventory of each store once a month. I went to these stores
once every day in a Ford automobile furnished by defendant Tea Com-
pany. The car was kept at my home, 215 Vail Avenue. I used it in
going to and coming from my home to my business and in carrying on
my business every day.

12—194
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“I went to the store on Torrence Street every day for the purpose of
inspecting the store and the day’s work. I did not go there that night
for that purpose. I had finished my work that Saturday at 8.30 p.m.
It was not my duty to check up Peters because he was a new man. 1
did not check up his reports. He was supposed to know how to make
them out, I went to the store that night about 10 o’clock because he
asked me to do so. I told Mr. and Mrs. Peters that I could take them
home; they said they did not have any way to get their groceries home.
I said, ‘I guess I can take you home.” ”

There was a collision between the automobile driven by defendant,
Chas. H. Baucom, in which plaintiffs, W. T. Peters and his wife, Mrs.
Ruth Peters, were riding, and the automobile driven by defendant,
Hugh Puckett, at the intersection of Elizabeth Avenue and Cecil Street,
resulting in serious injury to both Mr. and Mrs. Peters and in injury to
Puckett’s automobile. The jury has found upon conflicting evidence
that this collision was caused by the negligence of Chas. H. Bauconi.

Upon a careful consideration of the foregoing evidence, which is all
the evidence set out in the case on appeal, pertinent to the question as to
whether defendant, the Great A. & P. Tea Company is liable to plain-
tiffs for damages resulting from their injuries, or to Puckett for dam-
ages resulting from injury to his automobile, we are of the opinion that
there was error in refusing the motion of defendant, the Great A. & P.
Tea Company, for judgment as of nonsuit, at the close of all the evi-
dence.

The principles of law, under the decisions of this Court, applicable to
the facts which the evidence in this case tends to establish, have been
recently stated in the opinion written by Brogden, J., in Grier v. Grier.
192 N. C., 760. Upon the authority of that case the assignment of
error of defendant, the Great A. & P. Tea Compary, based upon its
exception to the refusal of its motion for judgmeént as of nonsuit must
be sustained. The decision in Fleming v. Holleman et al., 190 N. C.,
449, is not controlling in this case. In that case it was admitted in the
answer of the defendants, that the agent and employee of the owner of
the car, at the time of the injury was engaged in the operation of the
car for and in behalf of his employer, the defendant, Armour & Com-
pany, and with its knowledge, consent and approval. There is no evi-
dence in this case tending to show that defendant, Chas. H. Baucom.
employee of his codefendant, the Great A. & P. Tea Company, was act-
ing within the scope of his employment by said company, while driving
its automobile, at the time of the collision with the automobile driven
by defendant, Hugh Puckett.

The judgments as to defendant, the Great A. & P. Tea Company, are
reversed. As to this defendant the action of plaintiffs, and the cross-
action of defendant, Hugh Puckett, are dismissed.
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On 27 June, 1925, the date of the collision, the following ordinance
was in force and effect:

“It shall be unlawful for any person to operate a motor vehicle upon
the streets of said city without a license or permit from the board of
commissioners, said license or permit to be issued subject to regulations
herein set out. Upon written application to said board of commission-
ers, as herein set out and obtaining said license or permit, the holder
thereof must carry same with him at all times subject to inspection at all
times upon request. This section shall not apply to nonresidents remain-
ing in the city for a period of not more than two weeks.”

There was evidence tending to show that defendant, Chas. H. Baucom,
had no license or permit to drive a motor vehicle on the streets of the
city of Charlotte on the date of the collision, as required by this ordi-
nance.

The court instructed the jury upon the issues involving liability of
defendants to Mrs. Ruth Peters, as follows: “Now if you find that
Baucom was operating the car without any permit, without any city
license, on one of the public streets of the city of Charlotte, that would
make him guilty of negligence, but that would not entitle the plaintiff
to have you answer that issue ‘Yes,” unless you go further and find that
at the time of the occurrence he was acting in the scope of his authority
for the defendant Tea Company and that such negligence on his part
was the proximate cause of the injury complained of, and if you so find,
1t would be your duty to answer the first issue ‘Yes.””

The first issue was with respect to the negligence of defendant, the
Great A. & P. Tea Company, as the cause of the injuries complained of.

The second issue was with respect to the negligence of defendant,
Chas. H. Baucom, as the cause of said injuries.

The court further instructed the jury as follows: “Now if vou find
from the evidence that he was guilty of negligence, not having a permit
to operate this car, not having a license on the car, and that he drove
his car into the intersection of Cecil Street and Elizabeth Avenue, and
that he did not keep a proper lookout, that he was negligent in handling
this car; that he did not stop when he saw a car approaching from his
right until the car got so close to him that he attempted to swerve, and
that he was not acting in such a way as an ordinarily prudent man
would have under the circumstances, it would be your duty to answer
that issue ‘Yes,” if you find such negligence on his part was the proxi-
mate cause of her injury, which I have explained.”

The court further instructed the jury as follows: “The same charge
I have given you as to negligence of the three defendants, the Tea
Company, Baucom and Puckett, applies to the issues in the W. T.
Peters case.”
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In the opinion in Gillis v. Transit Corp., 193 N. C., 346, written by
Adams, J., it is said: “The breach of a statute is negligence per se, but
there must be a causal connection between the disregard of the statute
and the injury inflicted. Ledbetter v. English, 166 N. C., 125.” We
fail to discover any evidence from which the jury could find any causal
connection between the failure of defendant Baucom to have the license
or permit required by the ordinance, and the injuries for which judg-
ments against defendant Baucom are demanded. Mis assignments of
error based upon exceptions to these instructions must be sustained.
For the error in these instructions, defendant, Chas. H. Baucom, is
entitled to a new trial, both in the actions of Mrs. Ruth Peters and
W. T. Peters, and in the cross-action of his codefendant, Hugh Puckett.
It is so ordered.

In the appeal of defendant, the Great A. & P. Tea Company, the
judgment is reversed and the actions of plaintiff and the cross-action of
Hugh Puckett are dismissed.

In the appeal of defendant, Chas. H. Baucom, there must be a

New trial.

TOWN OF YADKIN COLLEGE v. STATE HIGHWAY COMMISSION.
(Filed 25 June, 1927.)

Highways—Roads and Highways—State Highway Commission—Principal
Towns-—Consent—Unimportant Changes of Route-—Injunction.

The provisions of the State Highway Act, ch. 46, Public Laws of 1927,
required the consent of the street-governing body of the town for the
State Highway Commission to change a highway connecting county-seats,
by the express provisions of the act apply to county-seats and principal
towns along the existing route, and not to such towns as do not come
within the intent and meaning of the words “important towns,” and where,
in the exercise of its discretion, the State Highway Commission has not
made a radical change, but a slight change to reduce the cost of con-
struction of an existing route, the consent of an unimportant town is
unnecessary, and having acted within the powers conferred, the act of the
State Highway Commission therein, having previously posted the notices
at the proper county-seat, ete., as the statute requires, and without valid
objection, may not be enjoined.

Crivir, action heard before H. Hoyle Sink, Special Judge, 13 May,
1927,

The plaintiff instituted an action to restrain the defendant from
abandoning a portion of highway No. 75 between Lexington, the county-
seat of Davidson County, and Mocksville, the county-seat of Davie
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County. The road formerly used as the route of travel between said
county-seats passed through Yadkin College, a village in Davidson
County. The defendant, in order to shorten the alignment of said road,
proposed to divert the road some distance east of Yadkin College, re-
entering the present highway to Mocksville at Fork Church. The
present road is shown on the map filed in the cause and designated as
the yellow or northern route. The proposed road is shown in red and
is the southern route.

The findings of fact and judgment are as follows:

This cause coming on to be heard before me at chambers at Lexing-
ton, N. C., on 13 May, 1927, upon notice to show cause issued by Hon.
John M. Oglesby, the judge of the Superior Court presiding over the
courts of the Twelfth Judicial District, which notice to show cause was
made returnable before the said Hon. John M. Oglesby on Wednesday,
11 May, 1927, later being set before me to be heard at 10:30 a.m., 13
May, 1927, in Lexington, N. C., which latter agrecment was signed by
the attorneys for the plaintiff and defendant, and approved by Judge
John M. Oglesby, presiding over the courts of the Twelfth Judicial
District.

The original order was to show cause, if any, why the defendant,
State Highway Commission, should not be restrained from abandoning
highway, route No. 75 (indicated by yellow line on map filed as Ex-
hibit A) where it passes through the town of Yadkin College, in David-
son County, and why it should not be restrained from building the road
and bridge on the proposed new part of said route No. 75 (on the line
indieated in red on a map filed as Exhibit A). All the parties in interest
being represented by counsel, and after full and careful consideration
of the pleadings and affidavits and exhibits offered, as well as the argu-
ment of counsel, the court finds as follows:

1. That two routes were surveyed for the location of the road from a
point approximately one and one-half miles east of Yadkin College, in
Davidson County, to Fork Church, in Davie County. The northern
route is indicated on the map, defendant’s Exhibit A, by a yellow line;
the southern route is indicated on the map, defendant’s Exhibit A, by a
red line. The yellow line indicates generally the route followed by the
old road known as highway No. 75, leading through Yadkin College.
The red line indicates the proposed new route from a point one and one-
half miles east of Yadkin College to Fork Church in Davie County.

The yellow line indicates generally the route shown on a map found
at page 56, ch. 2, of the Public Laws of 1921, entitled, “Map of North
Carolina State Highway System.” The route indicated by the yellow
line was taken over from Davidson and Davie counties subsequent to
1921, and has since that time been maintained as a part of route No.
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75 of the State Highway System. Between the two points above named
the route indicated by the red line is approximately one mile shorter
than the route indicated by the yellow line or the route originally
accepted by the State Highway Comanission.

2. Yadkin College is not shown on the highway map above referred to.

3. That the route indicated by the yellow line locally referred to as
the Fulton’s Ferry route crosses two creeks and covers a distance one
mile greater than the red or Oakes” Ferry route, making the former or
Fulton’s Ferry route cost $84,860 more than the red or Oakes’ Ferry
route, said figures being estimate made by the State Highway Commis-
sion after protest had been filed by citizens of Yadkin College and eciti-
zens of Davie County when the bridge was first located at the lower
route under an act of the 1925 General Assembly, providing that the
bridge be built at such location and of such type as the State Highway
Commission may approve in connection with State Highway No. 75,
connecting the county-seats of Lexington and Mocksville, This act of
the 1925 General Assembly provided that the counties of Davidson and
Davie might advarce the money for the building of the bridge. After
hearing complaints filed and after making additional surveys and esti-
mates of comparative cost and finding that the red or Oukes’ Ferry
route would cross only one creek, save one mile in distance and result in
a saving of $84,860, the Highway Commission determined upon the
lower route. By reason of the failure of Davie County to appropriate
or advance its share of the funds the bridge was not begun until March,
1927. The State Highway Commission, however, and this is admitted,
has steadfastly contended that the red or Ouakes’ Ferry route was the
proper location and the one settled upon by it prior to 1927.

4. That the road governing body of Davie County protested the
changed location, and was overruled, after due notice, and a formal
hearing before a committee of the State Highway Commission, in accord-
ance with chapter 46 of the 1927 Highway Act. The road governing
body of Davidson County filed no objections.

5. The section of Highway No. 75, from Lexington to Mocksville is
in the heart of industrial North Carolina, and will unquestionably re-
ceive exceptionally heavy traffic upon the completion of the river bridge.
The natural and direct course for it to follow is the red, or Oakes’ Ferry
route.

6. Yadkin College was incorporated under the laws of 1874-1875,
chapter 78. It has connected with it a history that lends eredit not
alone to the school that gave it its name, but to the county of which it
is a part. The roads and streets of said town, under the laws provid-
ing for its incorporation, were placed under a board of commissioners.
It does not provide that its mayor shall have authority over its roads or
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streets. Ed. L. Green, the plaintiff in this cause, was elected mayor of
Yadkin College in the year 1898. It is admitted by the plaintiff that no
election was held from that time until 2 May, 1927, at which time the
said Ed. L. Green was again elected mayor. This the court finds as a
faet.

The court further finds that Yadkin College exercised none of the
privileges, prerogatives or authority common to municipalities during a
period of approximately twenty-eight years. The court finds as a fact
that Yadkin College is an incorporated town by reason of the principle
that a municipality cannot forfeit its charter by reason of non-usage.
The town of Yadkin College has a population of approximately 100 peo-
ple with a postoffice and no substantial industries. The commissioners of
said town, who ave clothed with authority over streets and roads, have
made no protest or record against the proposed change in route No. 75,
and are not parties to this action, which is the subject of this litigation.
The only protest being filed is that of Ed. L. Green, mayor of Yadkin
College.

At the hearing attorneys for . M. Brooks and Thomas J. Byerly
moved to be admitted as parties plaintiff, which motion the court over-
ruled, and to which order said parties excepted (accepted) (under sec-
tion 7 of the State Highway Aect of 1827, which provides that only the
road governing bodies of counties and municipalities are permitted to
maintain actions against the State Highway Commission relative to
locations).

7. The court finds as a fact that Yadkin College, although an incor-
porated town, is not a principal town as contemplated in section 2,
chapter 46, of the Public Laws of 1927.

8. That the location of the section of road between Lexington and
Mocksville, on route No. 75, had been definitely located on the red or
Oakes’ Ferry route prior to the enactment of chapter 46 of the Public
Laws of 1927, and therefore the red or Oakes’ Ferry route was con-
firmed by section 6 of said chapter 46 of the Public Laws of 1927.

The court therefore refuses the motion for restraining order and dis-
misses the action of the plaintiff.

Walser & Walser and Z. 1. Walser for plaintiff.
Raper & Raper and Assistant Attorney-General Ross for defendant.

Broepew, J. From the findings of fact and the evidence in the cause,
it appears that there was an existing road between Lexington, the county-
seat of Davidson County, and Mocksville, the county-seat of Davie
County. This road passed through the village of Yadkin College. The
defendant proposed to shorten the alignment of said road by construct-
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ing the road along a new location, which leaves the present road some
distance east of Yadkin College and reénters the present road at Fork
Church. In effect the proposed change or shortening of the line elimi-
nates a loop in the present road, and also eliminates certain alleged ex-
pensive creek crossings. The plaintiff contends that the defendant has
no power to make this change in the line of the road.

Yadkin College is not shown on the legislative map attached to the
Act of 1921. There is no allegation, evidence, or finding of fact, that
the defendant mapped this particular road and posted it at the court-
house door in Davidson County. It is further found as a fact, and this
finding is supported by the evidence, that Yadkin College is not a prin-
cipal town as contemplated by the statute. It also appears that the
extent of the contemplated change is a mere shortening of the align-
ment of the highway, and that the departure between the proposed line
and the present highway varies from nothing to perhaps seven or eight
thousand feet. Under the particular facts and circumstances disclosed
in the record this would not be such a radical departure as condemned
in the Newton and Carlyle cases. Indeed, the principle announced by
Connor, J., in Johnson v. Highway Commaission, 192 N. C.,, 561, is
decisive of this case upon the facts disclosed in the record, if the pro-
posed change in the road was made under the Act of 1921,

It appears from the record that the defendant posted a map at the
courthouse door in Davidson County and in Davie County, showing the
proposed changes in accordance with the provisions of chapter 46 of the
Public Laws of 1927. All changes authorized by chapter 46 of the
Public Laws of 1927 were subject to the provisions of sections 3 and 4
of said act. Section 3 of the act provides that the number of highways
entering the corporate limits of a county-seat or principal town “now
served by the State Highway Commission shall not be reduced without
the consent of the strect governing body of said town.” The Court held
in Carlyle v. Highway Commission, 193 N. C., p. 36, that the defendant
was without power to reduce the service of the system to a county-seat
“by destroying and consolidating a separate and independent link or
conneetion by which that service is to be delivered to the county-seat.”
However, it appears in this case that the plaintiff is not a principal
town as contemplated by the statute, and hence the defendant was under
no obligation to procure the consent of the street governing body thereof.

Again, plaintiff contends that it is “immediately effected,” as de-
fined by section 2 of said chapter 46, by the change in the route of the
road proposed by the defendant. The pertinent clause of section 2 is
as follows: “Any county-seat or principal town shall be deemed ‘immedi-
ately effected’ if the proposed change or alteration shall enter or leave
said town by streets other than those used for such purposes prior to the
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proposed change.” But it will be observed that the application of the
prineiple assumes the existence of a principal town or county-seat, and
Yadkin College is neither.

We hold, therefore, that the plaintiff is not entitled to the relief re-
quested, and the judgment rendered by the trial judge is

Affirmed.

TOWN OF DILLSBORO v. ALICE M. DILLS, Wmow oF W. A, DILLS,
BEULAH WEAVER anxp Hussasp, A. H. WREAVER, GERTRUDE
McKEE anp Hussanp, E. L. McKEE, MINNIE GRAY aANp HUSBAND,
B. E. GRAY, Hrirs AT Law oFr W. A. DILLS, DECEASED.

(Filed 25 June, 1927.)

Municipal Corporations—Cities and Towns—Evidence—Admissions-—Res
Gestae.

Admissions of members of a governing body of a town must be pars res
geste in order to be properly received in evidence, and when they relate
to matters that have occurred in the past they are inadmissible.

Arpear from Harwood, J., and a jury, at October Term, 1926, of
Jackson. New trial.

This is an action brought by plaintiff against the widow and heirs at
law of W. A. Dills to restrain them from trespassing on certain land
(describing it) in the town of Dillsboro (hauling rock and other mate-
rial and placing same on the land for the purpose of erecting a building,
etc.). Plaintiff claims that the land in controversy was dedicated to it
by W. A. Dills, the husband of Alice M. Dills, defendant, and father of
the other defendants The plaintiff has been in open, actual continuous,
notorious and adverse and peaceable possession since 1885, some forty—
one years. That W. A. Dills in his lifetime dedicated the land to plain-
tiff and plaintiff has been in adverse possession. The defendants denied
the allegations made by plaintiff, and contended that the town of Dills-
boro was not incorporated until 1889.

The issues submitted to the jury, and their answers thereto, were as
follows:

“1. Did W. A. Dills dedicate to the town of Dillsboro the lot of land
described in the complaint? Amnswer: No.

“9. Has the plaintiff, the town of Dillsboro, been in open, notorious,
continuous and adverse possession for twenty years of the lot of land
described in the complaint? Answer: No.

“3. Are the defendants in the unlawful, wrongful possession of the
lot of land described in the complaint? No answer.
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“4. What damages, if any, is the plaintiff entitled to recover? No
answer.”

The plaintiff made numerous exceptions and assignments of error
and appealed to the Supreme Court.

Sutton & Stillwell, T'. D. Bryson and J. J. Hooker for plaintiff.
W. R. Sherrill and Alley & Alley for defendants.

Per CurraMm. The plaintiff excepted and assigned error as to conver-
sations had by Mrs. Alice M. Dills with certain members of plaintiff’s
board of aldermen. The nature of the evidence indicates admissions on
the part of the aldermen that the plaintiff did not claim title to the
property in dispute. Exception and assignment of ervor was also made
to the testimony of John Leatherwood, a member of the board of alder-
men, who corroborated Mrs. Dills.

From a thorough examination of the record it does not appear that
these aldermen had authority to make the admissions.

The principle of law.governing such matters is stated in Dillon on
Municipal Corporations, Vol. I (5 ed.), sec. 435, as follows “The acts
of the officers of municipal corporations in the line of their official duty,
and within the scope of their authority, are binding upon the body they
represent; and declarations and admissions accompanying such acts as
part of the res geste, calculated to explain and unfold their character,
and not narrative of past transactions, are competent evidence against
the corporation. But if the declarations of the officers are not made as
a part of the res gest®, or at a time when they are engaged in the per-
formance of their duties, they are not admissible in evidence against the
municipality. If the statements or admissions relate merely to past
transactions, they fall within the rule that they are not a part of the
res geste, and are inadmissible.”

For the reasons given there must be a

New trial.

0. HENRY MOORE v. G. L. TIDWELL ET AL.
(Filed 25 June, 1927.)

Appeal and Error-—Motion to Retain Cause in Superior Court to Correct
Amount of Judgment.

Where the Supreme Court, on appeal, has allowed a motion for a new
trial for newly discovered evidence after having fixed a time in which the
parties may file their affidavit in support of the moticn and per contra,
the Court will not thereafter allow a motion retaining the case on its
docket for the purpose of correcting the amount of the judgment. Teeter
v. Express Co., 172 N. C,, 620, cited and approved.
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Motion by plaintiff that the judgment of this Court, entered 10 June,
1927, awarding a new trial for newly discovered evidence, be recalled
before it is certified to the Superior Court of Mecklenburg County, and
that the judgment of $15,000, rendered in this cause against L. B. Cress
and J. F. Lowder, from which they appealed, be credited with $3,500,
the amount paid plaintiff by L. ¥. Barnard and the Royal Blue Trans-
portation Company, together with interest thereon from date of pay-
ment, 11 August, 1926, the plaintiff now agreeing to remit said amount.

Carswell & Ervin and John M. Robinson for plaintiff.
Hartsell & Hartsell and Preston & Ross for defendant.

Per Curiam. Prior to the call of this case for argument, which
comes from the Fourteenth District, the appealing defendants duly
notified plaintiff of their intention to renew the motion, originally made
in the Superior Qourt, for a new trial on the ground of newly discovered
evidence. With respect to this motion, the following order was entered
98 April, 1927, and notice thereof duly given to counsel on both sides:

“Motion continued until 24 May, 1927, with leave to both parties to
file additional affidavits, if so advised. Appellants shall file their affida-
vits by 18 May, 1927, and appellees shall have until 24 May, 1927, to
file counter affidavits, if so advised.”

This order could have but one meaning, ¢. e., that the Court would
hear the motion and determine it on the showing made by the time set.

After carefully considering the affidavits filed on behalf of the de-
fendants in support of their motion and the counter brief filed by plain-
tiff, the Court was constrained to allow said motion, it appearing that
the showing made by appellants was sufficient to meet the requirements
laid down in Johnson v. R. R., 163 N. C., p. 453, for the granting of
new trials on the ground of newly discovered evidence.

Without expressing any opinion as to the nature of the instrument
executed by the plaintiff to L. F. Barnard and the Royal Blue Trans-
portation Company (as it is not properly before us for consideration),
it would seem, from the facts now appearing, that the Court made no
mistake in ordering a new trial of the cause.

The motion of plaintiff comes too late. It must be denied on au-
thority of Teeter v. Express Co., 172 N. C,, 620.

Motion denied.
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GUY C. WATERS v. WESTERN UNION TELEGRAPH COMPANY.
(Filed 25 June, 1927.)

Telegraphs—Negligence—Damages—Courts — Jurisdiction — Federal
Courts.

The decisions of the United States Supreme Court control in an action
brought in the State court to recover damages for the delay in delivery
and error in the transmission of money sent by telegraph from a point
in North Carolina to one in another state, and as to whether stipulations
appearing upon the message are void as against public policy.

Same—NMeasure of Damages—D>Mental Anguish.

Under the Federal decisions a recovery of damages for mental anguish,
unaccompanied by pecuniary loss or physical pain, or ...e loss of property
or impairment of health or reputation, is not allowed.

Same—Torts—Proximate Cause—Speculative Damages.

In order to recover damages of a telegraph company for its negligent
failure to correctly transmit or deliver an interstate transmission of
money, such damage must be the proximate cause of the negligence com-
plained of, resulting from the negligent act complained of in a continued
and unbroken sequence as a reasonably anticipated consequence of the
tort, and not such as are purely speculative or remote.

. Same—Notice to Company—Transmission of Money by Telegraph.

The fact that money is transmitted by telegraph is sufficient notice to
the company of the importance of its prompt delivery to the sendee, and
where the defendant’s agent at the originating point was aware that it is
for the use of a member of the sender’s family at the delivery point, it is
sufficient to put it upon notice that its failure to act with the promptness
reasonable for a service in such instances would likely result i damages
as the proximate cause.

Same.

Held, under the facts of this case, a recovery cannot be had of a tele-
graph company for injury to health arising from the sickness of the
sendee, of which the defendant had no knowledge, express or implied, in
failing to get the amount of money the defendant should have delivered
in the exercise of reasonable care, but only such as would have been
reasonably anticipated as proximately resulting to a sendee in normally
good health,

Telegraphs-—Negligence—Contracts—Stipulations on Message—VUnre-
peated Messages—Damages.

The stipulation on a telegram restricting the recovery in the event the
message is unrepeated, is valid under the United States statutes and deci-
sions of the United States Supreme Court.

Same—*'Sixty Days"—Stipulation as to Bringing Action.

The stipulation on a telegraphic message avoiding liability to the com-
pany for damages for its negligent transmission or delivery, if action is
not brought thereon within sixty days, etc., is a reasonable and valid one.
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Arpear by defendant from Stack, J., and a jury, at December Term,
1926, of CarrErer. New trial.

This was an action for actionable negligence brought by plaintiff
against the defendant for damages. The facts in substance: R. G.
Dudley, who lived near Beaufort, N. C., left his daughter, Effie Waters,
wife of plaintiff in a dying condition in a hospital in Petersburg, Va.
He left with his dying daughter her mother, Dudley’s wife, and their two
danghters and plaintiff, her husband. In the contemplation of her death,
at Beaufort, N. C., he gave defendant’s manager, one E. D. Doyle, $325
to wire plaintiff, and the charge $2.19. This was about ten o’clock on
the morning of 14 January, 1926. He had no remembrance as to
whether ke told Doyle what the money was for. On the 15th, at 4:22
p.m., a wire arrived; it was delivered about the middle of next day to
him from plaintiff to send $130. He sent $140. His daughter, plain-
tiff’s wife, died on the morning of 15 January. He and his son-in-law,
Ed. Campen, on the morning of 16 January, went to meet the corpse
and members of the family on the 11:25 morning train, but the body did
not arrive, and they went to the telegraph office and found the telegram
asking for $130, and about 1 o’clock he wired $140 to plaintiff. Dudley
lived about six and a half miles from Beaufort, beyond the limits where
defendant delivers messages except by mail. The mail reaches Dudley’s
home about quarter to ten in the morning. He got the message an hour
and a half after it would have reached him by mail. The body reached
home—Beaufort—the morning of the 17th. On the 21st the $300 was
paid plaintiff’s agent. A boy nineteen years of age working at Peters-
burg for defendant company admitted he had misread the message, and
only paid plaintiff $25. _

The plaintiff, Waters, testified in part: “I asked him (R. G. Dudley)
about the money, and he said yes, he was coming home and would try
to send it. I told him I wanted $350, and when he sent it he sent $325.
I told him I expected her to die any minute, and I wauted it to take
care of her and ship her home. I don’t know the day he left, but it was
the night of the 14th that I got the telegram, and I went down to the
Western Union office and they delivered me the $25. I asked them if that
was all, and they said yes. I told them I was expecting :ome more, but
didn’t. tell -them how much. She died the next morning, the 15th.
Q. Tell what you did then? A. I didn’t know what to do, and I went to
the undertaker, and asked him if he would take care of her, and he said
‘Nothing deing.” A. After I got $25 I went to the undertaker and asked
him would he take care of her.”” In answer to question by court, the
witness said, “I could not get my wife’s body without the money.” . . .
“I then went to thé Richmond Trust Company in Hopewell; T got $135
therc on my note. I could not borrow any more. I wired my father-in-
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law for money, too. I had notified him of my wife’s death and he sent
me $140. With the $275, in addition to the original $25, I brought her
home on the 17th; I don’t know exactly, we being delayed two days by the
mistake in the telegram. Q. Now, who was up there with you to look
after her? A. Her mother and two sisters. Mrs. Clara Dudley, Miss
Blanche Dudley, and Mrs. Madera Campen. It cost about $50 caring for
them and for myself during the delay for hotel bills and taxi fare.” By
the court: “Did you pay that? A. Yes, sir. Q. Now what was your
physical condition at the time of this? A. I had had a vaccination for
smallpox and my arm was in a serious condition. I was having a chill
every night and had to carry my arm in a sling. Q. What effect did
that trouble you had have on your arm? A. I couldn’t get out, for it
was raining. It was raining and snowing. Q. How much physical
suffering did you have with your arm as a result of this? A. After I
came down here and went back it was a week that I couldn’t work at all.
Q. I am talking about while you were there as a result of it, what effect
did it have on you? A. I was having chills during those three days
and was in a fever from the vaccination; my arm was swollen and I had
to split my sleeve around it. If I could have got the money I could
have come on at once and wouldn’t have had to go around from place to
place to get a note from the bank to get money to bring her down.
While I was out trying to get money, my mother in-law stayed with the
remains of my wife. She was in the undertaker’s shop after she died.
I had to go from hotel to hotel, which was about a mile and a half, and
it was snowing and bad weather, to get an endorsement on the note.
I was sick with my arm and in a fever, and this exposure trying to get
the money caused me to have three chills. I never had a chill when my
wife died. Q. What effect on your mental condition did those chills
have while you were waiting? A. Well, it put me in a bad physical
condition and made me sick. Q. Did you have a passenger train leaving
Petersburg between eight and nine o’clock in the amorning, arriving at
eight o’clock that evening? A. Yes, sir; leaving in the morning at
6:35.7 Most of the evidence was excepted to by defendant, and assign-
ments of error duly made.

The usual “Western Union money transfer’ was introduced by defend-
ant in evidence.

“Western Union Telegraph Company:

“Subject to the conditions below and on back hereof, which are hereby
agreed to,

“Pay to Guy C. Waters,

“Street and No. Care Petersburg Hospital, Petersburg, Va.
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“(Amount) Three hundred and twenty-five dollars and. .. . .cents
($325.00).

“And deliver the following message to payee at the time of payment.
All can send. . . . (Signed) R. T. (G.) Dudley.”

“All messages taken by this company included in a money transfer are
subject to the following terms:

“To guard against mistakes or delays, the sender of a telegram should
order it repeated, that is, telegraphed back to the originating office for
comparison. For this, one-half the unrepeated telegram rate is charged
in addition. Unless otherwise indieated on its face, this is an unre-
peated telegram and paid for as such, in consideration whereof it is
agreed between the sender of the telegram and this company as follows:

“1. The company shall not be liable for mistakes or delays in the
transmission or delivery, or for nondelivery, of any message received for
transmission at the unrepeated message rate beyond the sum of five
hundred dollars; nor for mistakes or delays in the transmission or
delivery or nondelivery of any message received for transmission at the
repeated message rate beyond the sum of five thousand dollars, unless
specially valued; nor in any case for delays arising from unavoidable
interruption in the working of its lines; nor for errors in cipher or
obscure messages.

. The company will not be liable for damages or statutory penalties
in any case where the claim is not presented in writing within sixty days
after the telegram is filed with the company for transmission.”

Defendant’s witness, E. D. Doyle, manager of defendant company, at
Beaufort, N. C., on cross-examination by plaintiff, was asked:

“Q. Look at this message from Cora Dudley to Robert Dudley from
Petersburg, Va., filed 10 January, 1926. That passed through your
office, didn’t 1t ?”

9GK 20 Petersburg, Va. 236P. Jan. 10, 1926.
Robert’ Dudley,
Route 1, Beaufort, NCAR.
Effie is worse come at once all that can dont think she will live thru
another night at Petersburg Hospital. Cora Dudley. 510P.

(Witness E. D. Doyle continued): “The message from Guy C.
Waters to R. T. Dudley, Petersburg, Va., 14 January, 1926, was deliv-
ered through my office at Beaufort.”

16GK. DX. 17. Petersburg, Va. 1042A. Jan. 14, 1926.
Robert T. Dudley,
Dely Genl RF 1, Beaufort, NCar.
Myr. Dudley effie i3 no better she is passing away just as fast as time
can move. Guy C. Waters. 1058A.
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(Witness E. D. Doyle continued): “The message, Guy C. Waters,
Petersburg, to Robert J. Dudley, Beaufort, filed Petersburg, Va., 9:35
a.m., 15 January, 1926, was also delivered through my office. The mes-
sage from G. C. Waters, filed at Hopewell, Va., 15 January, 1926, to
Robert Dudley, Beaufort, was also delivered to my office.”

11 GK DX 21 2 Extra Petersburg, Va. 935A. Jan. 15, 1926.
Robert J. Dudley,
Dely Gnteed Route No. 1, Beaufort, N. C.
Effie has passed out she and all the rest of us will be at Beaufort
11 o’clock tomorrow. Guy C. Waters. 1003A,

(Witness E. D. Doyle continued): “I am manager of the office at
Beaufort, and was at that time.”

290 GK DX 16 1 Extra Hopewell, Va. 518P. Jan. 16, 1926.
Robert Dudley,
Deliver Route 1, Beaufort, NCar.
We all will be there tomorrow AM eleven o’clock be sure have some
one meet us. G. C. Waters. P607P.

(The witness E. D. Doyle continued) : “At the time when Mr. Dudley
filed his application and paid $325 to be transmitted, plus $2.19 transfer
charges, I knew a member of his family was sick, at Petersburg. I
knew there was some misunderstanding about the $325 {ransmitted when
Mr. Waters sent his message for an additional $130, and I knew Waters’
wife had died. On 14 January, we had a wire from Mr. Waters, saying
he had to have $130. Mr. Dudley and his son in-law, Mr. Campen, came
and said it was strange they having sent $325 that they needed more
money, and I told them it had probably been delivered O.K.; that if it
had not been I should have heard from the other office by that time;
and when the matter was discussed with Mr. Campen, it was decided
that possibly Mr. Waters had found his expenses for hospital and under-
taker’s bills had been greater than he anticipated, though possibly there
was a slight question as to whether the money had been delivered. I
offered to get a report on it, and as near as I remembar, Mr. Campen
was the one who declined to get a report and sent the $140 instead of the
$130 asked for.”

All of the telegrams were plaintiff’s exhibits and duly objected to by
defendant, and assignments of error made.

The issues submitted to the jury and their answers thereto were as
follows:

“1. Did the defendant carelessly and negligently fail to transmit and
deliver over to the plaintiff the $325, as alleged in the complaint?
Answer: ‘Yes’
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“2, If so, what damage is plaintiff entitled to recover by reason there-
of 2 Answer: ‘$400.””

The defendant made numerous exceptions and assignments of crror,
and appealed to the Supreme Court.

L. Leslic Daris and Ward & Ward for plaintiff.
Moore & Dunn and Charles W. Tilleit for defendanl.

Crarxsox, J.  The message being interstate, the damages recoverable
for negligence is governed by the Federal rule pertaining to interstate
messages. Hardie v. Tel. Co., 190 N. C., 45.

In Southern Kxpress Co. v. Byers, 240 U. S,, at p. 615, the Federal
rule is stated as follows: “The action is based upon a claim for mental
suffering only—mnothing else was set up, and the proof discloses no other
injury for which compensation had not been made. In such circum-
stances as those presented here, the long-recognized common-law rule
permitted no recovery; the decisions to this effeet ‘rest upon the ele-
mentary principle that mere mental pain and anxiety are too vague for
legal redress where no injury is done to person, property, health, or
reputation.” Cooley, Torts (3 ed.), page 94.”7 Western Union Tel. Co.
v. Speight, 254 U. 8., p. 17. See Rose Notes on U. S. Reports, vol. 5,
p. 605.

In the Southern Express Co. case, supra, this State is recognized,
among others, as one that allows damages for mental suffering or
anguish. In intrastate telegrams, this rule is well settled by precedent
in this State, since Young v. Tel. Co., 107 N. C,, p. 370, by a unanimous
Court in 1890, and has been adhered to ever since, Smith v. Tel. Co.,
167 N. C., p. 248, but has no application in the present action, which is
governed by the Federal rule. Although there may be negligence to
make it actionable, it must be the proximate cause of the injury. “The
true rule is, that what is the proximate cause of an injury is ordinarily
a question for the jury. ... The question always is: Was there an
unbroken connection between the wrongful act and the injury, a continu-
ous operation? Did the facts constitute a continuous succession of
events, so linked together as to make a natural whole, or was there some
new and independent cause intervening between the wrong and the
injury? . . . It must appear that the injury was the natural and proba-
ble consequence of the negligent or wrongful act, and that it ought to
have been foreseen in the light of the attending circumstances.” Jil-
wavkee, etc., B. Co. v. Kellogg, 94 U. S., 469, 24 Law Ed., 236. Inge
v. B. R, 192 N. C., p. 522, Supreme Court of U. S. denied petition for
certiorart 28 February, 1927.

13—194
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In this State it is held, on the question of proximate cause, see cases
cited in Clinard v. Electric Co., 192 N. C,, at p. 741: “That it is not
required that the particular injury should be foreseer, and is sufficient
if it could be reasonably anticipated that injury or harm might follow
the wrongful act.”

Damages in the present action cannot be allowed under the Federal
rule for mere mental suffering or anguish. Compensation under this
rule can be had only for injury to person, property, health or reputation.
On the question of proximate cause, evidence of attending circumstances
1s competent that indicates whether the natural and probable conse-
quences ought to have been foreseen. Defendant’s manager admitted :
“At the time when Mr, Dudley filed his application and paid $325 to be
transmitted, plus $2.19, transfer charges, I knew a member of his family
was sick, at Petersburg.”

It is « matter of common knowledge that money sent by telegram is
out of the ordinary. The telegrams introduced by plaintiff were compe-
tent—some evidence to indicate to defendant the plaintiff’s need. The
record shows that defendant was at least prima facie liable (Willis v.
Tel. Co., 188 N. C,, p. 114), in not delivering, with reasonable diligence,
the money telegraphed, and thus breached its contract. If the breach
was the proximate cause of the injury to plaintiff, as alleged, he is
entitled to damages for such injury, not for mental suffering or anguish,
under the Federal rule, but a reasonable compensation for the wrong
done. This would consist of pecuniary loss, of the extra cost and ex-
pense to him, the time lost, the physical pain or bodily suffering, the
mcouvenience, annoyance and fatigue.

1 Southerland, Dumages (4 ed.), p. 46, says: “Compensation is the
redress which the law affords to all persons whose rights have been
invaded; in the nature of things, they must accept that by way of repara-
tion. . . . (p. 47.) The universal and cardinal principle is that the
person injured shall receive a compensation commensurate with his
loss or injury, and no more; and it is a right of the person who is bound
to pay this compensation not to be compelled to pay more, except costs.
... (p. 49.) The law defines it generally by the principle which limits
the recovery of damages to those which naturally and prowimately result
from the act complained of; or, in other words, to those consequences
of which the act complained of is the natural and proximate cause.
..+ (p. 50.) These include damages for all such injurious consequences
as proceed immediately from the cause which is the basis of the action;
not merely the consequences which invariably or necessarily result and
are always provable under the general allegation of damages in the
declaration, but also other direct effects which have in the particular
instance naturally ensued, and must be alleged specially to be recovered
for.”



NG SPRING TERM, 1927. 195

WaATERS ©, TELEGRAPH CoO.

The rule in this State is different from the Federal rule, but well
stated by Bleckley, J., in Head v. Railroad, 79 Ga., 358: “Wounding a
man’s feelings is as much actual damage as breaking his limb. The
difference is that one is internal and the other is external; one mental,
the other physical. . . . At common law, compensatory damages include,
upon prineiple and, I think, upon authority, salve for wounded feelings,
and our Code had no purpose to deny such damages where the common
law allowed them.” Ammons v. . E., 140 N. C., at p. 200.

26 R. C. L., sce. 104, p. 606, ¢t seq., says: “The courts of a number
of the states hold that substantial damages may be recovered for mental
anguish proximately caused by the wrongful and negligent failure of a
telegraph company to transmit correctly and deliver promptly a tele-
graphic message, independently of any bodily or physical injury (this
is the holding in this State in intrastate messages), but in other juris-
dictions, and they are apparently in the majority, the rule is that dam-
ages cannot be recovered for mental anguish alone, though some of the
courts laying down this rule expressly concede the liability for mental
anguish accompanying physical suffering. . . . The rule that mental
anguish and sutfering, unattended by any injury to the person resulting
from simple actionable negligence, is not a sufficient basis for an action
for the recovery of damages is supported by the uniform decisions of
the Federal courts.”

The physical pain or bodily suffering as an element of damages must
be based on the probable and natural effect of pain or bodily sutfering
produced on a normal person and not one sick, unless known to de-
fendant.

The defendant’s exceptions {0 {he ceidence are sustained so far as they
conform to the rule as herctofore luid down, as we understand the rule
to be, under the U. 8. Supreme Court decisions.

The defendant duly excepted and assigned error to the followm part
of the charge of the court below: “The plaintiff has offered evidence
tending to show that the damage was the proximate result of the defend-
ant’s negligence; that the delay in getting the body here caused anguish,
not only suffering of body, but suffering of mind, and the sufferings of
the mind, gentlemen, are as real as the sufferings of the body, and are
a part of the actual compensation one may recover if sustained by
reasonable negligence of the defendant.” The assignment of error to
the charge made by defendant must be sustained. It is the rule of
damages In intrastate messages, but not interstate, upon which the
present action is founded.

There is a distinetion in sending an ordinary telegram and a money
transfer.  In the latter case the money is turned over to the telegraph
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company by the sender and the money telegraphed by it, under its sys-
tem, to its agent to be delivered. In the present case the money transfer
message signed by Dudley showed the three hundred and twenty-five
dollars ($325) in letters and figures. It is recognized by defendant that
there will be mistakes and delays in the transmission of unrepeated
messages and the liability is limited to $500 under the rules of defendant
company. This stipulation has been approved under the act of Con-
gress, 18 June, 1910, 36 St. at Large, 539, by the Interstate Commerce
Commission, thus recognizing that liability will oecur. “On the back of
the telegraph blank was the usual requirement that any claim for dam-
ages must be presented to the company in writing within sixty days after
filing the message. This regulation has been held reasonable and valid
in Sherrill v. Tel. Co., 109 N. C,, 527, and has been often approved
since.” Bennett v. Tel. Co., 168 N. C., 496; Parks v. Comrs., 186 N. C,;
at p. 500; Western Union Tel. Co. v. Czizek, 264 U. 8., p. 281. The
defendant company has by contract made many stringent regulations,
among them requiring notice of the claim within 60 days and limiting its
liability—different from the ordinary contracts. Primrose v. Western
Union Tel. Co., 154 U. 8., p. 1. These provisions have been upheld by
the United States Court and Interstate Commerce Commission. With
these contract rights given to a public-service corporation that exercise
a public employment, when liable, they should be held to a righteous
accountability. If the facts in the present action, the probative force
being for the jury, do not establish liability and the element of damages
set out as we conceive them to be recoverable under the Federal rule,
then telegraph companies would take this extraordinary business or field
of endeavor with the incident profit and practically carry no burdens.
“The distinction between punitive and compensatory damages is a
modern refinement.” Pizitz Dry Goods Co. v. Yeldell, U. S. Supreme
Court, Advance Opinions (71 L. Ed.), 2 May, 1927, at p. 556. The
distinction is now well settled law in the United States and State courts.

The United States Supreme Court has said: “Thus we speak of
damages by way of compensation, or compensatory damages, as distin-
guished from punitive or exemplary damages, the former being the
equivalent for the injury done, and the latter imposed by way of punish-
ment.” Monongahela Nav. Co. v. U. 8., 148 U. S,, at p. 326, 37 L. Ed,,
463. “Damages in a tort action are not divided into actual, compensa-
tory, and exemplary. The term ‘compensatory damages’ covers all loss
recoverable ag matter of right. It includes all damages for which the
law gives compensation, and that gives rise to the term ‘compensatory
damages.” ‘Compensatory damages’ and ‘actual damages’ are synony-
mous terms. Pecuniary loss is an actual damage; so is bodily pain and
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sutfering. Gatzow v. Buening, 106 Wis., 1,49 L. R. A, 475, 80 Am. St.
Rep., 1.7 “Compensatory damages, as indicated by the word employed
to characterize them, simply make good or replace the loss caused by the
wrong. They proceed from a sense of natural justice, and are designed
to repair that of which one has been deprived by the wrong of another.
Reid v. Terwilliger, 116 N. Y., 530.” 2 Words and Phrases, p. 1357.

For the reasons given, there must be a

New trial.
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Physicians and Surgeons—Confidential Relations—Insurance, Lite—Fvi-
dence—Application for Policy—Misrepresentations—Statutes—EFind-
ing of Court—Appeal and Error.

Before a physician may testify to matters arising in his confidential
relationship with his patient, our statute requives that the trial judge
find that in his opinion such testimony is “necessary to a proper adminis-
tration of justice,” and in the absence of such finding appearing of record
on appeal, it is reversible error for the trinl judge upon defendant’s
exception to admit testimony of the insured's physician tending to <how
that the insured in his application for life insurance had made misstate-
ments of material facts that would avoid the insurer's liability in his
suit to cancel the policy issued thereon,

AprpeaL by defendants from Nunn, J., aud a jury, at February Term,
1927, of Nasu. New trial.

This action was commenced by the plaintiff against the defendants to
compel the ecancellation of Metropolitan Life Insurance Company
Poliecy No. 3644819, on the life of Carlton II. Boddie, for that the
statements and representations, as contained in the application, were
untrue, material and fraudulent. The defendants, widow and adminis-
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trator of the deceased, deny the material allegations of the complaint
and deny that the deceased made any false representations to the knowl-
edge of the defendants, and allege that if any misrepresentations ap-
peared in the poliey, that they were immaterial and not frandulent.

Winston & Brassfield for plaintiff.
Austin & Davenport and D. W. Perry for defendants.

Crarkson, J. Dr. J. A. Winstead was introduced as a witness for the
plaintiff and stated that he knew Carlton H. Boddie, defendant G. C.
Colling’ intestate, and was his family physieian since 1919. The de-
fendants objected. The objection was overruled; exception and-assign-
ment of error were duly made. The testimony of Dr. Winstead was
offered for the purpose of showing that the statements and representa-
tions as contained in the application for the policy in plaintiff’s com-
pany were untrue. The application was dated 29 May, 1923. The
policy was issued 2 June, 1923,

C. 8., 1798, is as follows: “Communications between physician and
patient. No person, duly autherized to practice physic or surgery, shall
be required to disclose any information which he may acquire in attend-
ing a patient in a professional character, and which information was
necessary to enable him to prescribe for such patient as a physician, or
to do any act for him as a surgeon: Provided, that the presiding judge
of a Superior Court may compel such disclosure, if in his opinion the
same is necessary to a proper administration of justice.”

In Fuller v. Knights of Pythias, 129 N. C., p. 818, it is held that a
person in his application for insurance may waive the right to object to
the evidence of a physician acquired while attending him and the
physician may be compelled to testify.

In the application now under consideration there was no waiver
clause as in the Fuller case.

In Smith v. Lumber Co., 147 N. C., 62, the testimony of the physician
did not come within the purview or scope of the statute.

In S. ». Martin, 182 N. C., p. 846, the defendant, Martin, was
indicted for procuring the miscarriage or abortion of Rosa Yow, a
pregnant woman. Dr. Mimms attended her, and his testimony related
to a conversation implicating the defendant. The privilege is for the
benefit of the patient alone—Rosa Yow, not defendant Martin. In the
Martin case the Court said, at p. 850: “If the privilege is for the
benefit of the patient alone, how can the defendant invoke its aid?
Even if it be contended that the privilege was available to him on the
ground that some of the communications were made in his presence,
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that Rosa became a party to the crime by consenting to the abortion,
that she is living, and the physician’s testimony would tend not only to
conviet him, but to discredit her, and that the evidence objected to was
for these reasons incompetent, a complete answer is found in the pro-
viso of the statute and in his Honor’s statement that in his discretion
he not only permitted, but required Dr. Mimms to testify when called
as a witness for the State. His Honor no doubt did so because in his
opinion the testimony of Dr. Mimms was necessary to a proper admin-
istration of justice.” (Italics ours.)

In Myers v. State (Indiana), 24 A. L. R., p. 1196, the annotations
cite numerous cases where the privilege does not exist as to family mat-
ters or affairs incidentally learned by physicians while professionally
attending patients.

The serious question presented was the exception and assignment of
error of defendants sufficient to permit defendants in this Court to take
advantage of the proviso of the statute, or was it waived? We hold that
the exception was sufficient, the matter was not waived and the assign-
ment of error should be sustained. Jones’ Commentaries on Evidence
(The Blue Book of Evidence), sec. 761.

At common law no privilege existed as to the confidential relations
between physician and patient. Wigmore on Evidence, vol. 5, 2 ed.,
sec. 2380. In its wisdom the General Assembly of this State has seen
fit to pass the statute above quoted. We think that in construing same
it was incumbent on the presiding judge to find the fact, and this should
appear in the record in substance, that in his opinion, the disclosure is
necessary to a proper administration of justice. Under the statute, the
evidence is incompetent unless in his opinion the same was necessary
to a proper administration of justice. The disclosures of a physician
as to what takes place between him and his patient has from time im-
memorial been held by the medical profession as inviolate.

Principles of Medical Ethics adopted by The American Medical Asso-
ciation, at the annual session in New Orleans, May, 1903, among the
Duties of Physicians to Their Patients, are the following:

“Sec. 2. Every patient committed to the charge of a physician should
be treated with attention and humanity, and reasonable indulgence
should be granted to the caprices of the sick. Secrecy and delicacy
should be strictly observed; and the familiar and confidential inter-
course to which physicians are admitted, in their professional visits,
should be guarded with the most scrupulous fidelity and honor.

Sec. 3. The obligation of secrecy extends beyond the period of pro-
fessional services; none of the privacies of individual or domestic life,
no infirmity or disposition, or flaw of character observed during medical
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attendance should ever be divulged by physicians, except when im-
peratively required by the laws of the State. The force of the obliga-
tion of secrecy is so great that physicians have been protected in its
observance by courts of justice.”

A physician should not be subpenaed to court and compelled to
make disclosures and open the door to the confidential relationship
unless required to do so in the manner provided by the statute. We
think this is fair to the physician and a right interpretation of the
statute. This finding of record should be afforded the physician to
protect him from ecriticism, and no doubt loss of presstige and practice,
if his patient objects to his testifying.

As to the other assignments of error made by defendants, they are
unnecessary to be considered, as the case goes back for a new trial.

New trial.

MORRIS & COMPANY v. D. W, CLEVE ET AL,
(Filed 14 September, 1927.)
Appeal and Errbr—Objections and Exceptions——Premature Appeals—Dis-

missal—Pleadings—Amendments—Courts.

Where the trial judge has allowed the plaintiff’s motion to amend his
complaint upon due notice, within ten days after the receipt of the cer-
tificate by the clerk of the trial court from the Supreme Court on a
former appeal, sustaining a demurrer to the complaint, the procedure is,
it objected to by the defendants, to note an exception and appeal from
the final judgment, and an appeal otherwise will be dismissed as pre-
mature.

ArrEaL by defendants, D. W. and W. A. Cleve, from Daniels, J., at
April Term, 1927, of BEAUFORT.
The facts are stated in the opinion.

Ward & Grimes and H. C. Carter for plaintiff.
Guion & Guion and W. C. Rodman for defendants.

Stacy, C. J. This case was before us at the Spring Term, 1927, and
is reported in 193 N. C., 389. Within ten days after the receipt of the
certificate from this Court, sustaining the demurrer interposed by the
present appealing defendants, the plaintiff, after due notice, moved for
leave to amend the complaint under C. S., 515. (See, also, C. 8., 5486,
and annotations thereunder.) This motion was allowed, and from the
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order permitting plaintiff to file an amended complaint the defendants,
D. W. Cleve and W. A. Cleve, appeal, assigning error in said ruling.
The appeal must be dismissed as premature, since the proper procedure
was to note an exception and appeal from the final judgment, if adverse
to the defendants. Goodwin v. Fertilizer Works, 123 N. C., 162; Parker
v. Harden, 122 N. C., 111.

Appeal dismissed.

H. J. COMBS v. C. M, COOPER.
(Filed 14 September, 1927.)

Bills and Notes—Instructions—Evidence—Questions for Jury.

Where there is evidence that the plaintiff was a holder in due course
for value of a negotiable note, the subject of the action, acquired before
maturity without notice of an infirmity, and also that the note was
part of an advertising contract from which it had been detached. thus
altering its negotiable character so as to make it ‘void in the hands of
the plaintiff, a peremptory instruction in plaintiff’s favor is reversible
error, there being more than a scintilla of evidence for the defendant
for the jury to determine.

Arpear by plaintiff from Clayfon Moore, Special Judge, at June
Term, 1927, of Pasquoravk.

Civil action to recover on what purports to be a negotiable promis-
sory note for $1356, alleged to have been exccuted by the defendant to
Arthur Cohn, 6 April, 1925, duly endorsed to the plaintiff for a
valuable consideration, before maturity and without notice of any
defect or equity, constituting the plaintiff a holder thereof in due
course. There is evidence on behalf of the plaintift tending to support
his allegations. . v

The defendant, on the other hand, offered evideuce tending to show
that the note in question was a part of an advertising contract from
which it had been detached or torn, so waterially altering its executory
provisions as to render it void in the hands of the plaintiff,

On an issue of indebtedness, submitted to the jury, the court, at the
request of the defendant, gave the following instruction: “Lf you believe
the evidence and facts as testified to you will answer the issue, Nothing.”

From a verdict and judgment in favor of the defendant, the plaintiff
appeals, assigning the above instruction as error.

Aydlett & Simpson for plaintiff.
MeMullan & LeRoy for defendant.



204 IN THE SUPREME COURT. [194

Barco v. FoRBEs,

Stacy, C. J., after stating the case: In directing a verdict for the
defendant, the learned trial judge evidently overlooked the testimony of
the plaintiff. Where the evidence is equivocal or conflicting, as in the
present case, and fairly susceptible to more than one inference, the
matter should be left to the jury, under a proper charge, without
peremptory instructions from the court. Moore v. Ins. Co., 193 N. C,,
538; Brooks v. Milling Co., 182 N. C., 258. Such was the holding in
Everett v. Receivers, 121 N. C., 519 (as stated in the first head-note) :
“Where, in the trial of an action, the plaintiff has produced some evi-
dence, or more than a scintille, in support of his contention, or there
is conflicting evidence, it is the provinece of the jury to determine its
weight, and it would be improper to instruet the jury that if they
believe the evidence the plaintiff cannot recover.”

We cannot say from the record that the error in the present instrue-
tion was harmless.

New trial.

WILLIAM BARCO & SON kT AL, v. W, F. FORBES.
(Filed 14 September, 1927.)
Bills and Notes——Fertilizer—Contracts—Renewal—Failure of Considera-
tion—Waiver—Defenses.

Where the purchaser of fertilizer has given his note for the purchase
price, and after the crops upon which it has been used have been gathered
and the result of the use of the fertilizer seen, he may not give a renewal
note for the amount due and thereafter resist recovery thereon, upon
the ground that the fertilizer was worthless, and did not come up to
confract, and therein there was a failure of consideration.

CwviL actiow, before Daniels, J., at March Term, 1927, of Curri-
TUCK.

The plaintiffs brought a suit against the defendant upon a note in the
sum of $227.25. The note was given for the purchase price of fertilizer
purchased by the defendant from the plaintiffs. The note was dated
10 January, 1923, and it was admitted that this note was given in
renewal of a former note dated 1 July, 1922. The defendant contended
that the fertilizer was bought for use in producing a sweet potato crop
in the year 1922, and that the fertilizer delivered was worthless and had
no effect whatever upon the crop. The evidence disclosed that digging
time for this crop is in July and early August, and that the defendant
attempted to dig the potatoes, and dug some of them, and shipped them
and sold them, but the balance of the potatoes were left in the field.
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The following issue was submitted to the jury: Did the plaintiffs
fail to deliver to the defendant fertilizer contracted to be sold? The
jury answered the issue, “Yes.”

The trial judge refused to sign a judgment in favor of the defendant
upon the verdict, and the plaintiffs, having moved for judgment upon
the admissions made of record, and the court being of the opinion upon
said admissions, that the plaintiffs were entitled to judgment for the
amount of the note, entered judgment that the plaintiffs recover from
the defendant the amount of the note, with interest and cost.

From this judgment, so entered, the defendant appealed.

Ehringhaus & Hall for plaintiffs.
Aydlett & Stmpson for defendant.

Brocpew, J. The question is this: If a note is given for the pur-
chase price of fertilizer, and there is a total or partial failure of the
consideration, and the maker of the original note executes a renewal
note, after knowledge of the failure of the consideration, can such maker
resist the payment of the renewal note?

When the fertilizer was purchased in 1922, the defendant gave a note
for the purchase price. The evidence discloses that the time for har-
vesting the crop was in July or August, 1922, and that the potatoes
were dug at that time. It is obvious, therefore, that in August, 1922,
the defendant had full knowledge of the fact that the fertilizer was
worthless and that there was a total failure of the consideration for the
note executed by him and delivered to the plaintiffs. However, not-
withstanding, on 23 January, 1923, he executed and delivered to the
plaintiffs the renewal note, upon which the suit was brought.

In Bank v. Howard, 188 N. C., p. 550, Connor, J., declared the law
as follows: “One who gives a note in renewal of another note, with
knowledge at the time of a partial failure of the consideration for the
original note, or of false representations by the payee, waives such
defense and cannot set it up to defeat or to reduce the recovery on the
renewal note.”

The defendant relies upon the case of Grace v. Strickland, 188 N. C,,
369. In that case it appears that “the defendant did not discover the
fraud until after he had executed the renewal note, and did not treat
with the plaintiff after such discovery.”

These principles of law support and justify the judgment entered in
the cause.

Affirmed.
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STATE v. WILL COLSON.
(Filed 14 September, 1927.)

1. Criminal Law-—Evidence—Cross-Examination—Assault and Battery—
Deadly Weapon—Intent to Kill—Statutes.

Upon a trial for an assault with a deadly weapon with intent to kill
resulting in injury, C. 8., 4214, it is competent for the solicitor on cross-
examination of the defendant who has testified as a witness in his own
behalf, to ask him if on certain occasions he has violated certain criminal
laws, when confined solely to the purpose of impeaching the testimony he
had given. C. 8., 1799.

2, Same—Corroborative Evidence—Declarations.

Upon the prosecution of an action for an assault with a deadly weapon,
a pistol, wherein the defendant denies he was the man who had shot the
prosecuting witness, it is competent for this witness to testify that im-
mediately after the shooting he had said to bystanders that the defend-
ant was the man, when confined to the purpose of corroborating his testi-
mony previously given to that effect.
3. Same—Evidence—Verdict—Conviction of Simple Assault,

Under an indictment for an assault with a deadly weapon, a pistol, with
intent to kill, C. 8., 4214: Held, the evidence in this case was sufficient
to sustain a verdict under C. 8., 4640, of an assault with a deadly weapon,
which tended to show that the defendant fired at ‘the prosecuting officer,
a police officer, as the latter was attempting to stop him from driving off
in his automobile in endeavoring to escape arrest under a warrant held
by another police officer, who was with him for the purpose of making the
arrest, with other evidence that the defendant knew the policeman fired
upon as an officer of the law at the time.

Arrran by defendant from Moore, Special Judge, at June Term,
1927, of Pasquorank. No error.

Defendant was tried upon an indietment charging him with an
assault with a deadly weapon, to wit, a pistol, with intent to kill, result-
ing in injury. C. 8., 4214, The jury found him guilty of an assault
with a deadly weapon. C. 8., 4640.

From judgment upon the verdict defendant appealed to the Supreme
Court.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
Thomas J. Markham and McMillan & LeRoy for defendant.

Conwor, J. Assignments of error based upon exceptions to the over-
ruling by the court of defendant’s objections to questions addressed to
bim by the solicitor, upon his eross-examination as a witness in his own
behalf, cannot be sustained.



N.C] FALL TERM, 1927. 207

STATE v. COLSON,

These questions were manifestly for the purpose of impeaching de-
fendant as a witness; they were competent for that purpose. The prin-
ciple upon which a new trial was ordered by this Court in S. v. diston,
94 N. C., 930, cited by defendant in support of these assignments of
error, 1s not applicable upon this record. It is held in that case that
“as a general rule it is not admissible, on a prosecution for one offense,
to prove that the defendant had before committed another offense.”
Defendant in the instant case having become a witness In his own behalf,
was subjeet to eross-examination and impeachment as any other witness.
C. 8, 1799. S. v. Wentz, 176 N. C., 7455 S. v. Cloninger, 149 N. C,,
567, 1t was competent for the solicitor to ask the defendant, on his
cross-cxamination, for the purpose of impeachment, if he had not on a
certain occasion violated the prohibition law, and if he had not ad-
justed in court a charge that he had failed to support his wife. 8. .
Holder, 153 N. C., 606; 5. v. Thomus, 98 N. C,, 599.

Statements of the prosecuting witness that defendant, Will Colson,
was the man who shot him with a pistol as he stood upon the running-
board of the automobile, and thus inflicted the wound upon his head,
made immediately after he had fallen from the running-board, to by-
standers, were competent as evidence tending to corroborate his testi-
mony as a witness. They were offered and admitted for this purpose
only. The court at the time they were admitted so instructed the jury.
Defendant’s assignments of error with respect to the admission of this
evidenee cannot be sustained.

Evidence offered by the State tended to show that F. T. Winslow, a
police officer, went to the home of defendant, Will Colson, in Elizabeth
City, about 9:30 p.m. on 4 June, 1927, in response to a telephone call;
that he was accompanied by another police officer, who had a warrant
to be served on defendant; that as the two officers approached defend-
ant’s home they saw a man leave an automobile standing on the street,
near defendant’s home; and that a man sitting in the automobile, im-
mediately upon seeing the officers approaching defendant’s home, started
the motor, as if to drive away. Officer Winslow went at once to the
automobile and ordered the man sitting at the steering wheel not to drive
away. He testified that the man in the automobile was defendant Will
Colson. He was the only man in the automobile. He knew Winslow,
and knew that he was a police officer. Winslow jumped upon the run-
ning-board and attempted to cut off the switch, and thus prevent de-
fendant from driving the automobile away. Winslow testified that de-
fendant Colson drew and fired a pistol at him; he felt a burning sensa-
tion about his head, and fell from the running-board to the ground. The
automobile was then driven away.
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Defendant Colson, as a witness in his own behalf, testified that he
was not the man in the automobile; that he left his home that night
about 8:30 and did not return until after 10:30. There was evidence
tending to corroborate him.

All the evidence tended to show that the man in the automobile fired
a pistol at officer Winslow, thereby inflicting a serious wound upon his
head. The jury, upon competent evidence found that defendant was the
man in the automobile who fired the pistol. Not being satisfied beyond
a reasonable doubt that defendant fired the pistol with intent to kill, the
jury found him guilty of an assault with a deadly weapon, in accord-
ance with instructions contained in the charge of the court.

We find no error in the instruction complained of by defendant and
made the subjeet of his exception No. 23. This instruction is not sus-
ceptible of the construction insisted upon by defendant upon his appeal
to this Court, to wit, that the defendant was guilty of an assault with a
deadly weapon, if he simply pushed the officer off the running board.
The court expressly instructed the jury that if they did not find that
defendant assaulted the witness with a deadly weapon, but “just shoved
him off the running-board of the automobile,” he would be guilty of
only a simple assault. We find

No error.

HONIG & HOCHENBERG v. N. HAWA.
(Filed 14 September, 1927.)

Courts—Jurisdiction — Justices of the Peace — Waiver — Constitutional
Law,

Where the defendant is sued on two accounts before a justice of the
peace separately stated, each appearing to be in amount coming within
his jurisdiction, but together exceeding it, by his appearing and acknowl-
edging his liability for the sum total he thereafter waives his right on
appeal to set up the defense that in fact the two accounts were but one,
and he may not insist that the judgments rendered against him by the
justice were unconstitutional and void for the want of jurisdiction.
Const. of N. C., Art. IV, sec. 27.

Arpear by defendant from Clayton Moore, Special Judge, at June
Term, 1927, of Pasquorank. Affirmed.

Thompson & Wilson for plaintiffs.
McMullan & LeRoy for defendant.

Crarkson, J. The defendant testified in part: “I received the goods
represented by the invoices which I offered in evidence. There were
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two separate purchases on two separate orders, one order sent in one
week and the other the next, and the goods came to me in two different
shipments, one one week and the other the next, on different invoices,
and notwithstanding I received the plaintiffs’ goods in 1925, 1 have not
paid them a single cent and owe them for every dollar’s worth of goods
represented by the invoices. The payment which I made plaintiffs on
23 November, 1925, covered a bill of goods which was shipped me on
20 October, 1925, less the discount. I listed in my invoice book in my
own handwriting the two separate invoices of 18 November and 25 No-
vember, and the amounts are correct. There was a trial at the court of
T. B. Wilson, justice of the peace. Two summonses were served on me
by the constable, one of which demanded $103.75 and the other $120.75.
Neither I nor Mr. Honig had any lawyer to represent us in the justice’s
court. I was there and admitted the correctness of the invoices and
stated that the only reason they were not paid was I did not have the
money to pay them. That was the only defense I set up to the action,
and Mr. Wilson rendered judgments against me and I appealed to this
court.”

The invoice of the goods sold by plaintiffs to defendant 18 November,
1925, was $103.75. The invoice on 25 November, 1925, was $120.75.
Action was instituted on the two different invoices before the justice of
the peace. The return of the justice of the peace on appeal in each
case shows that defendant made no plea. He testified in part: “There
was no defense set up in my court to the effect that I did not have juris-
diction because the account had been split up, nor was there any plea
in abatement entered in my court.”

In the Superior Court the defendant entered a plea in abatement,
moved to dismiss on the ground that the account was stated and the
justice of the peace had no jurisdiction; that statements showing a
total indebtedness of $224.50 were presented by plaintiffs to defendant
on three different occasions before suit was brought and defendant ad-
mitted the correctness, and on the occasion of the last statement promised
plaintiffs to pay said amount. Sum demanded shall not exceed $200
before justice of the peace on contracts. Const. N. C., Art. IV, sec. 27.

In the court below the parties agreed to submit the controversy to
the trial judge without a jury. In rendering judgment for plaintiffs,
the court below held : “That the defendant did not enter a plea in abate-
ment or move to dismiss for want of jurisdiction at the time of the trial
before the justice of the peace; and the court being of the opinion that
the defendant has waived his plea to the jurisdiction by not entering it
before the justice.”

The plaintiffs brought two actions on the different invoices in the
court of a justice of the peace. See Mayo v. Martin, 186 N. C., p. 1. De-

14—194
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fendant was duly served with summons in each action. From the sum-
monses and complaints in the justice of the peace court, it clearly ap-
peared that it had jurisdiction. If it was a stated account, the fact was
not set up by defendant. He appeared, made no objection to plaintiffs’
“splitting up” the account, and in fact admitted the correctness of the
two invoices. The only defense to the two actions was “I did not have
the money to pay them.” The plea that the account was stated came
too late in the Superior Court.

It is well settled that if a justice of the peace exceeds his jurisdie-
tion, the judgment is void. If this defect does not appear on the face
of the proceedings, it must be made to appear by plea and proof. We
think the present action comes under the third distinction set forth in
Branch v. Houston, 44 N. C., at p. 88, as follows: “3. If the subject-
matter is within the jurisdiction, and there be any peculiar circum-
stance excluding the plaintiffs, or exempting the defendant, it must be
brought forward by a plea to the jurisdiction. Otherwise, there is an
implied waiver of the objection, and the court goes on in the exercise of
its ordinary jurisdiction.” Blackwell v. Dibbrell, 103 N. C., 270;
Beville v. Cox, 109 N. C., 265; Hicks v. Beam, 112 N. C., 642; 8. v.
Efird, 186 N. C., 482.

In Insurance Co. v. B. R., 179 N. C.; at p. 293, it is said: “In Fort v.
Penny, 122 N. C., 232, in which objection was made in the Superior
Court to dividing a cause of action in order that actions might be com-
menced before a justice of the peace, it was held: ‘If the proofs had
shown as matter of fact that the two demands appearing in the two
summonses were one and the same transaction, and therefore indivisi-
ble,” the defendant must file plea in abatement, and upon failure to do
5o the objection was waived, and upon the same principle this action
may be maintained.” In re Smiling, 193 N. C., p. 448. The judgment
below is

Affirmed.

E. G. WESTON v. SOUTHERN RAILWAY COMPANY.
(Filed 14 September, 1927.)

1. Negligence—Automobiles—Headlights—Highways —~ Rule of Prudent
Man.

The motorist upon a public highway on a dark, misty and foggy night,
is required to regulate the speed of his car with a view to his own safety
according to the distance the light from his headlights is thrown in
front of him upon the highway, and to observe the rule of the ordinary
prudent man.
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2. Same—Speed Limits—Statutes—Evidencc—Nonsuit.

The failure of a motorist to stop his automobile before crossing a rail-
road at a grade crossing on a public highway, as dirceted by 3 C. 8.,
2621(b) “at a distance not excceding fifty feet from the nearest rail,”
does not constitute contributory negligence per sc in his action against
the railroad company to recover damages to his car caused by a collision
with a train standing upon the track, and where the evidence tends only
to show that the proximate cause of the plaintiff's injury was his own
negligence in exceeding the speed he should have used under the cir-
cumstances, a judgment as of npounsuit thereon should be entered on
defendant’s motion therefor properly entered.

3. Negligence—Automobiles— Evidence — Nonsuit — Highways — Head-
lights.

Where the evidence tends only to show that the plaintiff was exceeding
the speed required for his own safety under the rule of the prudent man
in running his automobile on a dark and foggy night over a grade cross-
ing with a railroad track, without stopping, and his car was injured by
coming in contact with defendant’s train standing thereon awaiting dis-
patch orders to move forward: Held, insuflicient to take the case to the
jury in plaintiff's action against the railroad company for damages
thereby sustained in a collision with the defendant’s train, and a motion
for judgment as of nonsuit thereon should be granted upon the issue of
plaintiff’s contributory negligence.

Crvir, action, before Daniels, J., at February Term, 1927, of Brau-
rForT. Reversed.

The plaintiff alleged: “That on the morning of 1 October, 1926,
about 3 o’clock a.m., the plaintifi was driving his Dodge sedan from
Charlotte to Salishury on said public highway at a moderate rate of
speed; that the night was dark and cloudy and a misting rain was
falling; that the plaintiff was not familiar with the locality in which he
was and did not know that said railroad track crossed the highway at
that point; that at said time the defendant . . . negligently stopped
and permitted to remain across the highway and upon the track of de-
fendant a long freight train, which at said time was stationary, and
which completely blocked the highway; that the defendant negligently
failed to give any sign whatsoever of the presence of said freight train
across the highway by means of lights or any other signal or device;

that the plaintiff could not, in the use of ordinary care, dis-
cover the presence of said train until he was too close to the same to
avoid a collision, and in attempting to do so, his car was turned to the
side of the road where it was completely turned over and utterly de-
molished.”

The defendant entered a general denial to the allegations of negli-
gence contained in the complaint and pleaded contributory negligence
of the plaintiff as the proximate cause of his injury and as a bar to
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recovery, alleging in substance that the plaintiff failed to stop, look
or listen, and in disregard of the “N. C. law stop sign,” drove ahead
without sufficient headlight, failing to keep the proper lookout and at
too great a speed.

Issues of negligence, contributory negligence and damages were sub-
mitted to the jury, and the jury by its verdict found that the defendant
was guilty of negligence and that plaintiff was not guilty of contribu-
tory negligence, and assessed damages in the sum of $1,100.

From the judgment upen the verdict the defendant appealed, assign-
ing error.

Stewart & Bryan and H. C. Carter for plaintiff.
Harry McMullan for defendant.

Broepex, J. What duty does the law impose upon a motorist driving
at night with reference to railroad grade crossings when the vision of
the driver is obscured by rain, fog or mist, and the pavement is wet and
slippery ?

In Coleman ». R. R., 153 N. C., p. 322, Brown, J., writes: “A rail-
road crossing is itself a notice of danger, and all persons approaching
it are bound to exercise care and prudence, and when the conditions are
such that a diligent use of the senses would have avoided the injury, a
failure to use them constitutes contributory negligence and will be so
declared by the Court.” _

Again in Holton v. R. R., 188 N. C., p. 277, Hoke, C. J., declares the
law thus: “It is the recognized duty of a person on or approaching a
railroad crossing to ‘look and listen in both directions for approaching
trains if not prevented from doing so by the fault of the railroad com-
pany or other circumstances clearing him from blame,” and where, as to
persons other than employees of the company, there has been a breach
of this duty clearly concurring as a proximate cause of the injury, re-
covery therefor is barred.”

3 C. 8., 2621(b), requires every person operating a motor vehicle, ap-
proaching a railroad grade crossing (except as otherwise provided
therein), to stop “at a distance not exceeding fifty feet from the nearest
rail” However, a failure to stop does not constitute contributory negli-
gence per se, but the facts relating to such failure to stop may be con-
sidered with the other facts in the case in determining whether the
plaintiff was guilty of contributory negligence.

In the present case the plaintiff testified that he did not see the rail-
road crossing at all by reason of the location of the track, and particu-
larly by reason of the fact that the rain and mist obsrured his vision,
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rendering it impossible for him to see the crossing more than thirty-five
feet ahead. Hence, in the final analysis, the case presents the question
of the duty of an automobile driver, operating his ear in the night
time, with his vision obscured by rain or other conditions upon the
highway.

The identical question has not been determined in this State. In
Hughes v. Luther, 189 N. C., 841, this Court declared the law to be
that if a motorist in the night time could see a truck parked by the
roadside in violation of C. S., 2615, a distance of seventy-five yards,
and while operating his ear at a speed of 27 or 28 miles an hour, struck
the truck, his own negligence was the proximate cause of his injury as
a matter of law, and therefore he was not entitled to recover damages
from the owner of the truck, even though the truck was parked unlaw-
fully on the highway. In short, the driver could see, but would not
slacken his speed or stop or take any precaution for his own safety, but
plunged ahead apparently regardless of consequences.

The present case presents to a certain degree an opposite aspect of
the law, as the evidence discloses that the plaintiff could not see more
than 35 feet because of rain and mist which obscured his vision, and
vet he swept on at a speed of 30 or 35 miles an hour.

The general rule under such circumstances is thus stated in Huddy on
Automobiles, 7 ed., 1924, sec. 396: “It was negligence for the driver of
the automobile to propel it in a dark place in which he had to rely on
the lights of his machine at a rate faster than enabled him to stop or
avoid any obstruction within the radius of his light, or within the dis-
tance to which his lights would disclose the existence of obstruc-
tions. . . . If the lights on the automobile would disclose obstrue-
tions only ten yards away it was the duty of the driver to so regulate
the speed of his machine that he could at all times avoid obstructions
within that distance. If the lights on the machine would disclose
objects further away than ten yards, and the driver failed to see the
object in time, then he would be conclusively presumed to be guilty of
negligence, because it was his duty to see what could have been scen.”
The rule thus expressed finds accurate and ample support in the authori-
ties cited. For instance, the Michigan Court in 1922, in Spencer v. Tay-
lor, 188 N. W. 461, said: “We think the court was right in holding
plaintiff guilty of contributory negligence as a matter of law., It is
well settled that it is negligence as a matter of law to drive an auto-
mobile along a public highway in the dark at such speed that it cannot
be stopped within the distance that objects can be seen ahead of it.”

The Ohio Court in 1926, in ecase of ZToledo Terminal E. B. Co. v.
Hughes, 154 N. E., 916, said: “While it is true that ordinarily the
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degree of care an ordinarily prudent man would use under the circum-
stances disclosed, is a question for a jury, however, we think the con-
ceded facts—the lights that did not penetrate the fog, the traveling at a
rate of speed such that when he discovered the train upon the track, the
swinging of his wheels to the left caused the rear end of his car to
swing around and catch between two freight cars, so when the train
started it dragged him off the road into the ditch—all show that the
plaintiff below was chargeable with contributory negligence, that he did
not exercise that degree of care which one of ordinary prudence should
have used, and therefore the trial court was right in directing a verdict.”
The Wisconsin Court in Lauson v. Fon Du Lac, 123 N. W., 629, 25
L. R. A. (N. 8.), 40, held: “It seems to us, and we decide, that the
driver of an automobile, circumstanced as was the driver of the car in
which the plaintiff was riding, and operating it under such conditions
as he operated his machine on the night of the accident, is not exercis-
ing ordinary care if he is driving the car at such rate of speed that he
cannot bring it to a standstill within the distance that he can plainly
see objects or obstructions ahead of him. If his lights be such that he
can see objects for only a distance of ten feet, then he should so regu-
late his speed as to be able to stop his machine within that distance.”
The Supreme Court of Utah in the case of Nikoleropoulos »v. Ram-
sey, 214 Pac., 304, considered this question in a decision rendered March,
1923. The defendant was operating his automobile on a public high-
way. ‘“The night was stormy, with some rain, which tended to obscure
his vision. The plaintiff was walking in the highway. The defendant
testified : ‘I hit him because I didn’t see him in time to stop. In other
words, I could not stop within that distance.” He further testified that
at the time he could not see objects further ahead than six feet and did
not see the plaintiff until within six feet of him. The defendant was
traveling about twelve miles an hour. At the conclusion of the evidence
the plaintiff’s attorney requested the following instruction to the jury:
‘You are instructed that it is negligence as a matter of law for a person
to drive an automobile upon a traveled public highway used by vehicles
and pedestrians, at such a rate of speed that said automobile cannot be
stopped within the distance which the operator of said car is able to see
objects upon the highway in front of him.” The trial court refused the
request and instructed the jury as follows: ‘A driver of an automobile
at night is required to use such reasonable and ordinary care to have
his machine under such control as to not overtake and run down people
within the range of his lights, as would be used by a man of average and
reasonable care and prudence in his situation” The opinion in the
‘case declares: ‘The request of plaintiff was not only a correct statement



N. . FALL TERM, 1927. 215

Westox 2. R, R.

of law, but under the authorities cited, it furnished a standard of reason-
able and ordinary care without the qualifying phrases injected by the
trial court.””

The principle has been recognized and applied in the states of Kansas,
Tennessee, Michigan, Minnesota, Delaware, West Virginia, New Jer-
sey, Pennsylvania and Vermont. Fisher v. O'Brien, 99 Kan., 621,
L. R. A. (1917 F), 610; West Cons. Co. v. White (Tenn.), 172 S. W,
301; Heiden v. Minneapolis Street Railwey Co., 191 N. W. 254,
Philadelphia & Reading B. K. Co. v. Dillon, 114 At., 62; Ewing ».
Chapman (W. Va.), 114 8. E., 158; Savage v. Pub. Ser. R. B. Co.
(N. J.), 99 At., 383; Serfas v. Lehigh & N. E. R. Co., 113 At., 370;
Gallagher v. Montpelier & Wells RBiver R. B., 137 At., 207; Fannin v.
R. R., 200 N. W, 651.

The standard of duty announced and applied in the foregoing au-
thorities is broad, severe and unbending, but it appears to be a just
rule, particularly in view of the fact of the appalling destruction of life
and limb by motor driven vehicles upon the highways of the State.

However, it is not necessary to apply the rule strictly in order to
defeat recovery in the present case. Plaintiff, narrating the occurrence,
testified as follows: “I was not familiar with the road at all. The road
approaching the railroad was not straight. I would say I was 35 feet
from the train when I discovered it. . . . It was misting rain, the
pavement was wet. . . . I got within 35 feet of the railroad when
I discovered an object in front of me. When I first saw it I could not
tell what the object was. In the instant I could realize what it was I
put on my brakes first. When after putting on my brakes I realized
on account of the pavement the brakes would not take; the road was
slippery ; ordinarily the car would be decreasing by the time, but instead
of slowing it got faster as it skidded. I did what I thought was the
best thing a reasonable man could do, and I turned my car off the
highway to prevent running into the object in front, and I ran off the
embankment 25 feet from the track. . . . The train was standing,
completely blocking the public road. . . . I did not at that time
see an N. C. stop sign. I saw it afterwards in the day time. In coming
around the bend, my lights reflected on the left side of the road and the
sign was on the right side. I could notseeit. . . . Had good lights
on the car. Dodge lights are good lights. They will throw the light
ahead half of a city block, but they will not show half a block on wet
asphalt pavement. . . . My excuse for running my car over the
culvert was because I could not see the train uniil within 85 feet of it.
I was within 35 feet of it—that was the best I could see at the time. It
was not possible at that distance for me to have stopped right al the
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train. . . . I was not traveling faster than 35 miles. I sald I was
going 30 or 35 miles an hour. I think I was going 80 miles. . . . I
would say now I was going 30 or 35 miles, possibly 30.”

There was testimony that the train had stopped at the erossing in
order to get permission from the dispatcher to cross the main line.
There was further evidence tending to show that the box cars, blocking
the crossing, were 12 to 15 feet high. Capers Young, who was in the
car with the plaintiff at the time of the accident, testified that the night
was damp, foggy and misty, and further stated: “I did not see any-
thing until I got within 35 fect of the box car. If it had been a moun-
tain, I wouldn’t have scen it.  You couldn’t see 35 feet ahead.”

An analysis of plaintiff’s testimony points unerringly to the conelu-
sion that the proximate cause of plaintifi’s injury was his inability to
sec more than 35 feet ahead and his inability to stop his car within the
distance of his vision by reason of the rapid speed of the automobile.
As the motorists say, “He was out-running his headlights” upon a
strange road upon which there was no traffic or glaring lights, and in
disregard of the duty imposed upon him to look and listen or tg observe
the “N. C. stop sign,” which stood upon the side of the road, silently
admonishing him of possible danger or death. He saw an object in
front. He says: “When I first saw it I could not tell what the object
was.”  He made no effort to reduce his speed until it was too late. Io
took a chance and lost.

So far as we can discover, there is no evidence that the plaintiff took
any precaution whatever for his own safety, and we therefore hold
that the motion for nounsuit should have been sustained, and it is so
ordered.

Reversed.

E. L, McCORMICK anp J. G. McCORMICK v. D. A, PATTERSON ET AL,
(Filed 14 September, 1927.)

1. Partition—Sales—Report of Commissioners—Objections and Excep-
tions—Statutes,

In proceedings for partition of lands under the provisions of C. S,
3243, 3230, requiring the commissioners appointed for the sale of the
lands to file their report of the sale, and that if no exception thereto is
filed within twenty days the same shall be confirmed, there is no discre-
tion in the court for the judge to order a resale for mistake of facts when
the sale has been mnde in accordance with law, unless the exceptions of
the purchaser have been substantially made within the twenty days pre-
seribed.
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2. Same—Resale—Courts—Discretion.

C. 8., 3243, 3230, by the use of the word “shall” makes it a prerequisite
to the power of the court to order a resale that exceptions in a recog-
nized legal way be made to the confirmation of the report of the commis-
sioners appointed to sell lands in partition proceedings within the twenty
days prescribed therein,

3. Same—Substantial Compliance.

Where three commissioners for the sale of lands in partition proceed-
ings for a division have regularly sold the locus in guo as provided by
law, and two of them have filed the report of sale, and the other pro-
tests against its confirmation upon the ground of a mistake in faect and
appears before the clerk and gives his reason therefor within the statu-
tory time, his conduct may amount to a substantial compliance with the
statute leaving the matter within the power of the court to order a
resale.

4. Same—Appeal and Error—Record—Remand.

Where it does not appear of record in the Supreme Court on appeal
whether exceptions have been duly made to the report of the commis-
sioners appointed for the sale of land for partition within the twenty
days prescribed by statute, or whether the trial judge has considered the
conduct of the purchaser as a substantial compliance with the statutes as
to taking exceptions to the report, and the court has ordered a resale of
the lands, the case will be remanded to the end that such further facts
therein be found as will sufficiently present the case for the determina-
tion of the Supreme Court.

CrviL action, before Finley, J., at November Term, 1926, of Scor-
LAND.

At the June Term, 1925, of the Superior Court of Scotland County,
Bryson, J., in a partition proceeding, entered a judgment decreeing a
sale for partition of 190 38/100 acres of land and appointing R. C.
Lawrence, Henry A. McKinnon and Dickson McLean as commissioners
of court to make the sale, in front of the postoffice in the town of Max-
ton. Pursuant to said judgment the said commissioners exposed said
land to public sale, as required therein, on 2 November, 1925. The
report of the sale was filed the 24th day of December, 1925, and signed
by only two of the commissioners, to wit, Henry A. McKinnon and
Dickson MeLean, the other commissioner failing to sign said report.
“Shortly after the other two commissioners filed their report” the third
commissioner “advised the-clerk of his desire to be heard in opposition
to the confirmation of the report” filed by the other commissioners. On
23 April, 1926, after notice a motion was made before the clerk to
“confirm said report.” At this time the third commissioner appeared
in opposition to the confirmation of the report. It appearing that the
clerk was related to some of the parties to the controversy, a consent
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order was entered, transferring the matter to be heard before the judge.
The cause came on regularly to be heard by T. B. Finley, judge pre-
siding, at the November Term, 1926, of Scotland Superior Court. At
this hearing one of the parties in interest caused the report of the two
commissioners to be read and moved the court to require the third com-
missioner to file a report. The commissioner thereupon asked to be
beard, and stated that the bid of the purchasers had been induced by a
material mistake of fact, in that the purchasers who were acting to-
gether, had bid $115 per acre for the land, when, in truth, they were
raising their own bid, due to a mistake of fact, and that this mistake
had not been discovered until after the sale had closed. After the state-
ment of the enmmissioner a motion was made that he be required to
file a report as commissioner, but the court stated that it would treat
the evidence in lieu of a written report. Thereupon motion was made
for a confirmation of the report filed by the other two commissioners.
This motion was overruled and the court adjudged: “And it appearing
to the court that the last bid put upon the property was induced by a
mistake of fact, and the court in the exercise of its discretion being of
the opinion that the report should not be confirmed, but that the land
should be resold, it is thereupon considered and adjudged that the writ-
ten report so filed by the two commissioners aforesaid be not confirmed;
but the commissioner shall proceed to hereafter sell the lands, to be
sold in the same way and manner as though it had never been sold,” etec.
From the foregoing judgment the plaintiff appealed.

J. Bayard Clark for plaintiffs.
James D. Proctor for defendants.

Broopex, J. The question of law is this: In a sale of land for par-
tition, can the court, in its discretion, refuse to confirm the report of
commissioners, when such report has been filed more than twenty days
and no objection is made thereto until after a motion for confirmation
is lodged ?

C. 8., 3243, requires commissioners in partition sales to file reports
of sales and provides that “if no exception thereto is filled within twenty
days the same shall be confirmed.” C. S., 3230, with respect to excep-
tions to reports of actual partition contains.the same provision.

In Floyd v. Rook, 128 N. C., 10, an actual partition of lands had
been made. The commissioners filed a report. After a lapse of about
sixty days exceptions were filed to the report of commissioners and a
motion made to set aside the sale. The trial judge refused to hear the
exceptions to the report on the ground that they had not been filed
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within twenty days after the filing of the report of the commissioners,
because in such case the court had no power in law to hear the excep-
tions. This Court held that the language of The Code, sec. 1896, now
C. 8., 3230, “Is peremptory and cannot be explained or altered by judicial
decree. . . . That requirement of The Code is a rule of law and
exceptions filed after twenty days have passed from the filing of the
report of the commissioners are too late to be considered, and it makes
no difference whether the report has been confirmed or not when the
exceptions are filed, if they are filed after the time allowed by law.”
The Floyd case, supra, has been cited in two other decisions of this
Court, to wit, McDewitt v. McDevitt, 150 N. C., 644, and Upchurch v.
Upchurch, 173 N. C., 88, Iloke, J., in the Upchurch case, referring to
the exceptions in the Floyd case, said: “Doubtless they were for some
irregularities in the proceedings or because of some inequitable adjust-
ment. In either case they were known to the parties at the time the
partition was made or when the report was filed, and such objections
come more nearly within the express terms and purpose of the statute.”
In other words, the Upchurch case holds that exceptions as to irregu-
larities or inequitable adjustment “come more nearly within the express
terms and purpose of the statute” and do not “impair the power of the
court as to confirmation of judicial sales for inadequacy of price, evi-
denced by an increased and sufficient bid made before the proposed pur-
chaser has appeared and moved for an acceptance of his bid.” So that,
an increased bid may be accepted by the court and a resale ordered
after twenty days, provided the proposed purchaser has not theretofore
moved for an acceptance of his bid. But if a motion is made for a
confirmation of sale before the increased bid is offered, then the court
is without discretion in the matter and must confirm the sale. As we
understand 1t, this is the principle declared in Kz parte Garrett,
174 N. C,, 343. In that case the Court said: “It may also be noted
that in all special proceedings, except for partition, in which a report
is to be filed, the statute (Rev., sec. 723, now C. S., 763), provides that
if no exception is filed to the report within twenty days the court may
confirm the same, on motion of any party, while in the statute before
us (Rev., sec. 2513, now C. 8., 3243), referring to partition, the word
used is shall, thus indicating a purpose to distinguish between the two,
and in one case resting a discretion in the court, and in the other mak-
ing it obligatory to act”” Under these decisions, therefore, the law is
that, under C. S., 3243, exceptions must be filed or an increased bid
placed upon the purchase price within twenty days or before a motion
to confirm the sale is made.
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In the case before us the trial judge ordered a resale in the discretion
of the court. The correctness of this ruling depends upon the sole
question as to whether or not exceptions have been filed within twenty
days or before the motion for confirmation of the sale was made. In
contemplation of C. S., 3243 an exception is an objection to the regu-
larity of the proceedings or sale or because of “inequitable adjustment.”
Were exceptions or objections made to this sale within twenty days or
prior to the time of the motion for confirmation? The record in the
cause states: “No exceptions have ever been filed to said report.” How-
ever, it further appears in the record that “shortly after the other two
commissioners filed their report, the purchasers advised the clerk of a
desire to be heard in opposition to the confirmation of the report.” It
further appears that thereafter on 23 April, 1926, a motion to confirm
the report was made for the first time, and the purchasers appeared in
opposition to the confirmation of said report. When the cause came on
for hearing before the trial judge the purchasers were still present,
resisting the confirmation of the sale.

The law does not require strict formality in the filing of exceptions.
For instance, in McDevitt v. McDevitt, 150 N. O., 644, the defendant
went to the clerk before the expiration of twenty days and notified him
that he desired to file exceptions to the report. Thereupon the clerk
entered the following memorandum upon the record : “George McDevitt,
the defendant, comes into court and objects to the report of the com-
missioners in this cause and asks that the same be not confirmed.”
Later on, amended exceptions were filed. Upon the hearing, the clerk
confirmed the report upon the ground that no exception had been filed
within twenty days from the filing of the report. This judgment was
reversed.

In the present case it appears that the purchaser notified the clerk
of objection to the confirmation of the sale and thereafter, without ob-
jection, in open court, made an extended statement of the reasons why
said sale should not be confirmed. It does not appear whether or not
the first objection made to the clerk was within the twenty days and
before the first motion of confirmation was made. Neither does it
clearly appear whether or not the trial judge considered the oral state-
ment of the purchasers as exceptions or objections to the report of the
commissioners. If no notice of objection to the report was given to
the clerk within twenty days or prior to the first motion for confirma-
tion, and if the notice given and the subsequent oral statements in open
court did not amount to objections or execeptions, then the trial judge
was without discretion in setting aside the sale and ordering a resale.
Upon the other hand, if the notice to the clerk was given before the
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expiration of twenty days or before the first motion for confirmation
was made, and the trial judge permitted the oral statements as an
amendment to the exceptions as pointed out in the McDevitt case, then
the court had diseretion to find the facts and order a resale.

The cause is remanded to the Superior Court of Scotland County for
further findings of fact in accordance with this opinion.

Remanded.

W. T. COSTELLO v. T. J. PARKER.
(IFFiled 14 September, 1927.)

Appeal and Error— Actions—Prosecution Bond—Statutes.

A motion to dismiss for the failure of the plaintiff to file a prosecution
bond, C. 8., 493, 494, made for the first time in the Supreme Court on
appeal, will be denied when it has been properly made to appear that
plaintiff had filed a proper bond after the issuance of the summons.

Arrear by defendant from’ Daniels, J.. at March Term, 1927, of
Gares. No error.

Action to recover damages for breach of contract by defendant as
landlord to furnish plaintiff, his tenant, commercial fertilizers to be
used under crops.

The issues were answered by the jury as follows:

1. Did plaintiff and defendant enter into the contract alleged in the
complaint? Answer: Yes.

2. If so, was there a breach of said contract by defendant? Answer:
Yes.

3. If so, what damage is plaintiff entitled to recover of defendant?
Answer: $200.

From judgment upon the verdict defendant appealed to the Supreme
Court.

A. P. Godwin for plaintiff.
W. W. Rogers and Walter R. Johnson for defendant.

Prr Curiam. There are no exceptions in the case on appeal perti-
nent to the first or second issue. The only assignments of error upon
defendant’s appeal to this Court are based upon exceptions to portions
of the charge to the jury upon the third issue. These cannot be sus-
tained. The first exception is to a statement by the court of plaintiff’s
contentions; the sccond exception is to an instruction favorable to de-
fendant.
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Defendant’s motion, first made in this Court, that the action be dis-
missed for failure of plaintiff to comply with C. S., 493 or C. S,, 494,
cannot be allowed. It appears that a prosecution bond, as required by
statute, was filed by plaintiff, after summons was issued by the clerk.
No motion to dismiss for failure to file the bond at the time summons
was issued was made in the Superior Court. See opinion of Clark, C. J.,
in Rankin v. Oates, 183 N, C., at page 521.

The judgment is affirmed. There is

No error.

I~ RE SALE OF E. HOLLOWELL LAND BY SOUTHERN TRUST
COMPANY, TRUSTEE.

(Filed 14 September, 1927.)

1. Sales—Mortgages—Deeds of Trust—Statutes—Increased Bids—Com-
missions,

Where lands have been sold by a trustee in a deed of trust securing
the payment of a note, in accordance with the power of sale in the in-
strument, and under the provisions of C. 8., 2591, the amount it brought
at the sale has been raised, it is within the authority of the clerk of the
court to allow the commission provided for in the deed to the extent of
the advanced price, when reasonable, against the claim of subsequent
lienors or claimants.

2. Same-—Appeal and Error.

The allowance to the commissioner to sell lands securing a note for a
loan made by the clerk of the court may be reviewed as to its reason-
ableness by the judge on appeal, and held under the circumstances of
this appeal, the commission of 5 per cent was not unreasonable.

Arprar by the Bank of Edenton from a judgment of Clayton Moore,
Special Judge, rendered at chambers 15 June, 1927. From Czowa.
Affirmed.

W. D. Pruden for the appellant.
Worth & Horner for the appellee.

Apams, J. On 1 October, 1923, E. Hollowell and his wife executed
and delivered to the Southern Trust Company, as trustee, a2 deed of
trust on certain property to secure a note for $1,235.30, providing that
after paying all expenses attending the execution of the trust, includ-
ing a commission on the proceeds of the sale at the rate of 5 per cent,
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the trustee should pay the secured debt and should deliver the remainder
of the proceeds, 1f any, to the grantors or their assigns. After due ad-
vertisement the trustee offered the property for sale on 30 December,
1928, and D. M. Warren became the last and highest bidder therefor at
the price of $3,000. On 7 January, 1927, the bid was raised and a
resale was ordered by the clerk. The second sale was made on 24 Janu-
ary, 1927, D. M. Warren again making the highest bid, which was
$3,475. The clerk confirmed the sale on 5 February, 1927. The trustee
thereafter made his deed to the purchaser and filed his account showing
payment of the secured note {$1,235.30) and other disbursements, the
retention of a commission of 5 per cent on the proceeds of the sale, and
the payment to the clerk of $1,965.90. On 28 January, 1927, E. Hollo-
well confessed judgment in favor of the Bank of Edenton for $345.69
and costs, waived all claims to exemptions, and requested the clerk to
pay over to his creditors any part of the proceeds to which he was
entitled. The judgment was docketed in the Superior Court. Certain
judgments and mortgages which had priority were paid and the re-
mainder was not suflicient to satisfy the amount due the Bank of Eden-
ton. The bank made a motion before the clerk to reform the trustee’s
account by allowing a commission only on the amount secured by the
deed of trust. The motion was denied, and on appeal the judge affirmed
the judgment of the clerk and taxed the Bank of Edenton with paywent
of the cost. Whether there was error in allowing the commission is the
point raised by the appeal.

Among the cases in which the question is discussed 1s Howell v. Pool,
92 N, C,, 450. Howell borrowed of the defendant $2,500, gave his bond
therefor, to be due twelve months after date, bearing interest at 8 per
cent, payable semi-annually, and executed a mortgage signed by his wife
conveying to the defendant as security a lot in the city of Raleigh and
vesting in the mortgagee a power of sale in case of default. Following
stipulations for the mortgagor’s payment of taxes and for insurance
against loss by fire was the following clause: “And out of the moneys
arising from such sale to retain the principal and interest which shall
then be due on said mortgage, together with all costs and charges, in-
cluding a commission of 5 per cent for making such sale”” The debt
was not paid at maturity and the mortgagee advertised the property.
The plaintiff brought suit to enjoin the sale, setting up usury, defect in
the notice of sale, together with other matters, and attacking the clause
providing for the mortgagee’s compensation. In reference to this clause
the Court said: “As the matter has now passed under the jurisdiction
of the court, and the sale, if necessary, will be conducted by a commis-
sioner under its supervision, the inquiry as to the effect of this elause
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of the deed is immaterial, as the court will make such allowance as it
deems reasonable and adequate for the service vendered. . . . There
can be no litigation about the provision for compensation to the mort-
gagee for making the sale, since it will be made, if at all, under the
direction of the court by one of its own appointees, for whose services
allowance may be made by the court.”

In Banking Co. v. Leach, 169 N, C., 706, it was held that in the
absence of any such element as usury, fraud, undue influence, or oppres-
sion the courts have no jurisdiction to set aside the written agreement
of the parties as to the trustee’s compensation when the sale is made
under the power conferred in the deed of trust without any order or
direction of the court.

The appellant cites Pringle v. Loan Asso., 182 N. C., 316, as an
expression of this Court’s opinion that the statute (C. S 2591) was
intended to limit the eompensation of the trustee to a COmmlSSIOH on
the amount collected ahd paid on the secured debt, in analogy to the
sale by a sheriff under execution or by an administrator under a decree
to make assets. The question, however, was not presented for decision,
and the dictum or suggestion referred to seems not to be in accord on
this point either with Howell v. Pool, supra, or with Banking Co. v.
Leach, supra. In the decision appear these two statements: (1) “In
the present case the matter being before the clerk under C. S., 2591, by
virtue of the order of sale made by him, we are of opinion that these
charges can be assessed by the clerk, subject to review on appeal, or by
the judge in this proceeding, as in Fry v. Graham, supra.” (2) “The
decisions upon the right of the commissioner to commissions on a sale
under a decree of foreclosure is applicable in these cases,” 7. e., to sales
by a mortgagee or trustee under a power of sale on a raised bid. The
“charges” referred to in the first proposition were an allowance to the
trustee for time, labor, services, and expenses, not including the stipu-
lated commission, because upon tender of the amount due on the note
and the cost of advertising, the sale had been enjoined. Smith w.
Frazier, 119 N. C, 157. In the case at bar the trustee, pursuant to an
order of resale, sold the property and executed his deed to the pur-
chaser. There was therefore no occasion for an allowarnce of “charges,”
as if settlement between the parties had been brought about pending the
controversy and no sale of the property had been made. But the statute
provides that after final sale of the land and the trustee’s conveyance of
title to the purchaser, the clerk shall make all such orders as may be
just and necessary to safeguard the interest of all parties, and he shall -
keep a record which shall show in detail the amount of each bid, the
purchase price, and the final settlement between the parties. C. S.,
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2591. In Pringle’s case the Court, in an opinion written by Clark, C. J.,
construed this statute as importing that the condition of a mortgagor
who has executed a mortgage with a power of sale is assimilated to the
condition of property sold under a decree of foreclosure so far as the
clerk’s right to set aside the bid at the first sale and to order a resale is
concerned, and as stated above that the right to commissions is to be
determined in such instance by decisions regulating commissions on a
sale by virtue of a decree of forcelosure. Under this interpretation the
prineiple in Howell v. Pool, supra, applied, and the clerk had jurisdie-
tion to allow such commissions as were rcasonable and adequate for the
service rendered. In effect he allowed the trustee a commission of
5 per cent on the proceeds, and on appeal the judge found as a fact that
this amount, less certain payments made by the trustee, was a reason-
able compensation. For this reason the judgment should be affirmed.
As to the appellant, the result would be the same if the transaction were
treated as a sale under the express agreement of the parties as to the
compensation to be given the trustee.
Affirmed.

JULIAN C. NIXON v. W. J. MORSE.
(Filed 14 September, 1927.)

Partnership—Actions—Accounting—Ad justment.

Oue partner cannot maintain an action against his copartner for an
indebtedness growing out of the relationship of partnership, unless there
has been a settlement between them of the partnership business or some
sufficient accounting or adjustment by which to determine their respective
liability.

ArpeaL by plaintiff from Dandels, J., at March Term, 1927, of Cur-
riTuck. No error.

Action to recover upon notes executed by defendant, payable to the
order of Richardson-Nixon Company, and upon an account for ad-
vancements made by sald company to defendant. At the date of said
notes and advancements, the Richardson-Nixon Company was a part-
nership, engaged in business in the city of Norfolk, Va.

Plaintiff alleges that he is the owner of said notes by endorsement,
and of said account by assignment made to him by said company, upon
its dissolution.

Defendant alleges that he and plaintiff were partners under the firm
name and style of Richardson-Nixon Company; that the notes and

15—194
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account sued upon are part of the assets of said partnership, and that
the affairs of said partnership have not been adjusted or settled. He
alleges that said partnership is indebted to him, and sets up said in-
debtedness as a counterclaim against plaintiff.

Plaintiff, in his reply, denies that defendant was at any time a mem-
ber of the firm doing business as Richardson-Nixon Company; he also
denies that said partnership is indebted in any sum to defendant.

The issues were answered by the jury as follows:

1. Were plaintiff and defendant partners in the Richardson-Nixon
Company, as alleged in the answer? Answer: Yes.

2. Is the defendant indebted to plaintiff as alleged in the complaint,
and if so, in what amount? Answer: No.

3. Is plaintiff indebted to defendant as alleged in the answer, and if
50, in what amount? Answer: No.

From judgment upon the verdiet, plaintiff appealed to the Supreme
Court.

MceMullan & LeRoy for plaintiff.
Ehringhaus & Hall for defendant.

Per Crriam. Plaintiff’s assignments of error upon his appeal to this
Court cannot be sustained. )

The jury has found that plaintiff and defendant were partners under
the firm name and style of Richardson-Nixon Company. The notes
sued upon, executed by defendant, were payable to the order of the
partnership; the advancements were made by the partnership to de-
fendant. Both the notes and the acecount for advancements are assets
of the partnership. Neither plaintiff nor defendant can maintain an
action against the other for the recovery of partnership assets. There
has been no settlement of the partnership business. The claims of
plaintiff and defendant, growing out of their dealings with the partner-
ship, have not been adjusted. There has been no accounting between
the partnership and its members, in order to determine their respective
rights in and to the partnership assets.

The judgment is affirmed. There is

No error.



N.C.] FALL TERM, 1927. 221

Joxes . R. R.

A. B. JONES v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 21 September, 1927.)

1. Master and Servant—Emiployer and Employee—Safe Place to Work—
Negligence.

An employer is required to use ordinary care under the conditions
existing to furnish his employee a reasonably safe place to do the work
required of him in the course of hisx employment, and proper tools and
appliances with which to do it.

2, Same—Railroads—Evidence—Nonsuit—Questions for Jury—Statutes.

Where there is evidence that it is the custom of a railroad company to
furnish ladders to painters employed to paint its station house, and that
one of them so employed had not been furnished with a proper ladder
with hooks or with a certain ladder called a “chicken-ladder,” but with
an ordinary ladder that extended beyond the steep roof of the building
upon which he was at work bending down and painting below the eaves
of the roof, and that the ladder so furnished fell over and struck the
plaintiff, causing him to fall about twelve feet to the ground below, caus-
ing the injury in suit, and that the injury would not have occurred if a
proper ladder or appliance under the circumstances had been turnished:
Held, sufficient to take the case to the jury upon the issue of the defend-
ant’s actionable negligence. C. 8., 3466,

3. Same—~Contributory Negligence—Damages.

Held, that where the failure of a railroad company to furnish an em-
ployee engaged in the scope of his employment in painting a station
house, a proper ladder or appliance which caused the injury in suit,
comes within the provisions of C. 8., 3487, and the contributory negli-
cence of the plaintiff is not a complete bar to his recovery, but onty to
be considerced pro fanto by the jury in diminution of the damages recover-
able for a personal injury thus received by him.

4. Evidence—Act of God—Accident—Negligence — Nonsuit — Questions
for Jury—Statutes.

Where in a personal injury negligence caxe there is evidence for de-
fendant that the injury in suit was eaused either by the act of God, ete.,
or by an accident, and, per contra, that it was proximately caused by the
defendant’s negligence in the exercise of ordinary carve to furnish the
plaintiff, his employee, a reasonably safe place to work or reasxonahly
safe appliances under the circumstances, defendant’s motion ax of non-
suit will be denied. C. 8., 567,

5. Imnstructions—Inadvertence—Corrections—Appeal and Error — Harm-
less Error.
Where the trial judge correctly instructs the jury upon the evideuce in
the case, it will not be held reversible error for an erroneous inadvertence
of the judge which he afterwards corrects in his charge.

Arpear by defendant from Nunn, J., at June Term, 1927, of Epce-
coMBE. No error.
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Action to recover damages resulting from personal injuries sustained
by plaintiff while performing his duties as an employee of defendant.

Plaintiff, while painting the roof of a section house owned by de-
fendant, was struck and knocked off the roof by a ladder, upon which
he had gone up on said roof. This ladder was furnished by defendant
to plaintiff to be used by him in going up on and coming down from
the roof. The ladder, while resting on the eaves of the house, extending
about five feet above the same, slipped, struck plaintiff, who at the time
was painting near the eaves, and knocked him from the roof to the
ground, a distance .of twelve feet. Plaintiff thereby sustained serious
and permanent injuries.

The issues were answered by the jury as follows:

1. Was the plaintiff injured by the negligence of defendant as alleged?
Answer: Yes.

2. Did the plaintiff, by his own negligence, contribute to his injuries
as alleged? Answer: Yes.

3. What damages, if any, is plaintiff entitled to recover of defendant?
Answer : $900.

From judgment on this verdict defendant appealed to the Supreme
Court, assigning as error, chiefly, the refusal of the court to allow its
motions for judgment as of nonsuit. C. 8., 567.

B. E. Fountain, R. T'. Fountain and George M. Fountain for plaintiff.
Spruill & Spruill and Gilliam & Bond for defendant.

Conwor, J. On 26 February, 1925, plaintiff was at work painting
the roof of a section house owned by defendant at Hobgood, N. C, De-
fendant is a common carrier by railroad. While engaged in the per-
formance of his duties as an employee of defendant, plaintiff was struck
by a ladder, which had been resting upon the eaves of the roof, extend-
ing about five feet above the same. Plaintiff was at work near the
eaves, within reach of the ladder. The ladder suddenly slipped, struck
plaintiff and knocked him off the roof. This ladder had been furnished
by defendant to plaintiff to enable him to go up and to come down from
the roof. There were no hooks or other means by which the ladder
could be fastened to the house, or made secure. The roof was covered
with tin and had a slant of at least four inches to the foot. No appli-
ance or other equipment was furnished by defendant to enable plaintiff
to hold on or steady himself while working on the roof. Plaintiff suf-
fered serious and permanent injuries caused by his fall from the roof to
the ground, a distance of twelve feet.

Plaintiff alleges that he was injured by reason of a defect or insuffi-
ciency, due to defendant’s negligence, in the appliances and equipment
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furnished by the defendant to the plaintiff to enable him to do his
work, in that there were no hooks upon the ladder by which it could be
fastened to the weather-boarding of the house, and thus made secure.
He further alleges that defendant negligently failed to furnish him
appliances and equipment by which he could hold on and steady him-
self while at work on the roof. He alleges that his injuries were
caused by the negligence of defendant with respect to the place at
which, and the appliances and equipment with which he was required
to work. He therefore contends that defendant, his employer, a common
carrier by railroad, is liable to him for damages, resulting from his
injuries, caused by the fall from the roof. C. S., 3466.

The fact that plaintiff was guilty of contributory negligence, as
alleged by defendant in its answer, and as found by the jury, does not
bar his recovery; its only effect is to diminish the amount of his dam-
ages caused by the negligence of defendant, in proportion to the amount
of negligence attributable to him. C. 8., 3467. The only question,
thercfore, presented by defendaut’s assignment of error based upon its
exception to the refusal of its motion for judgment as of nonsuit
(C. 8., 567) is whether there is evidence from which the jury can find
that plaintiff was injured by the negligence of defendant as alleged in
the complaint.

There was evidence tending to show that the roof which plaintiff was
directed by his foreman to paint, was about twelve feet from the
ground at the eaves; that plaintiff was furnished by defendant with a
ladder to be used by him in going up on and coming down from the
roof; that this ladder was about twenty feet long, and was so placed
that it rested on the ground and extended about five feet above the eaves
of the roof where plaintiff was at work; that there were no hooks or
other means by which this ladder could be fastened to the weather-
boarding of the house and thus made secure. While plaintiff was at
work on the roof, near the eaves, leaning over and painting, the ladder
suddenly slipped, struck the plaintiff and knocked him off the roof to
the ground. Plaintiff testified that if the ladder had been fastened to
the weather-boarding of the house by hooks, as it rested on the eaves of
the roof, it would not have slipped and knocked him off the roof.

There was evidence tending to show further that the roof which plain-
tiff was painting at the time he was struck by the ladder was covered
with tin; that it was a steep roof, with a slant from the eaves to the
comb, in excess of four inches to the foot; that no appliance or equip-
ment, such as a “chicken ladder” was furnished by defendant to enable
plaintiff, while at work, to hold on and steady himself. Plaintiff testi-
fied that if he had had a roof or “chicken ladder,” such as is usually
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furnished to and used by painters, when painting upon a steep roof, he
would not have been knocked off the roof when the ladder, resting upon
the eaves, slipped and struck him.

There was evidence also tending to show that it is customary for
employers to furnish painters who are required to go upon and paint
roofs, a ladder equipped with hooks by which the ladder, while resting
on the eaves of the roof, may be fastened to the weather-boarding of
the house and thus made secure; that when the roof is steep, it is custo-
mary for the employer to furnish a roof or “chicken ladder” upon
which the painter stands while at work and to which he ean hold, and
thus steady himself, and that if defendant had furnished plaintiff, while
he was at work on the roof of the section house at Hobgood, N. C., on
25 February, 1925, ladders such as are customarily and usually fur-
nished to painters when painting a steep roof, plaintiff would not have
been knocked off the roof and injured, as the evidence tended to show
he was.

Defendant contends that the evidence shows that the ladder was
upset by a strong wind which arose suddenly and blew the ladder
against the plaintiff; that plaintiff’s injury was caused by an accident
which it could not have foreseen, or by an act of God for which it was
not liable. However, there is evidence from which the jury may find
that, notwithstanding the wind, the ladder would not have been upset,
if it had been fastened to the weather-boarding by hooks, or other
means, and that even if it had been upset by the wind, it would not have
knocked plaintiff off the roof, if he had had an appliance or equipment,
such as a “chicken ladder,” as described by the witnesses, upon which to
hold while he was at work on the roof.

There is concededly a conflict in the evidence as to whether or not
it is customary for painters to use ladders with hooks attached, by
which they can be fastened to the weather-boarding of the house, to go
up on and come down from a roof such as plaintiff was painting at the
time he was injured, and also as to whether or not the roof upon which
he was at work was sufficiently steep to require the use of a “chicken
ladder”; however, there was sufficient evidence to sustain the allega-
tions and contentions of plaintiff. There was no error in submitting all
the evidence to the jury, under proper instructions as to the law applica-
ble to the facts as the jury might find them to be from the evidence.
There was no exception to the charge of the court upon either the first
or second issue.

It has been repeatedly declared to be the law that while a master does
not insure the safety of his servant, nor the employer the safety of his
employee, he owes his servant or employee the duty, which he neglects
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at his peril, to furnish proper tools and appliances to his servant or
employee with which to do his work. Reid ¢. Rees, 155 N. C., 230. This
principle of the law of negligence, as applicable to the relation of
master and servant, of employer and employee, is so elementary and so
familiar that no citation of authorities can be necessary. Where the
master or employer is, as in this case, a common carrier by railroad, his
liability is fixed by statute, and defenses ordinarily available do not
bar a recovery.

The error which the eourt inadvertently made in the charge upon the
third issue was subsequently corrected. The assignment of error based
upon the exception to this charge cannot be sustained. The jury were
correctly and clearly instructed as to the effect of an affirmative answer
to the second issue upon the damages which plaintiff was entitled to
recover, upon an affirmative answer to the first issue.

No error.

VIRGINIA-CAROLINA POWER COMPANY v. JOB TAYLOR.
(Filed 21 September, 1927.)

1. Appeal and Error—Trials—Burden of Proof—Reversal.

Where a party to a civil action has the burden of proof of the issue.
it is a substantial right of the other party accorded him by the law, and
the erroneous placing of this burden by the trial court is reversible.

2. Ejectment—Title—Defenses—Adverse Possession—Burden of Proof—
Appeal and Error—New Trials.

The burden of proving title by suflicient adverse possession is on the
defendant in ejectment relying thereon, and where the evidence of the
plaintiff has tended to show a perfect chain of paper title, the defend-
ant’s title is deemed to be in subordination thereto, €. 8., 432, and it is
reversible error for the trial judge in effect to instruct the jury that the
burden of disproving the defendant's evidence is on the plaintiff.

Arerars by plaintiff and defendant from Grady, J., at April Term,
1927, of NorTHAMPTON.

Civil action in ejectment to recover possession of a tract of land
located in the bed of Roanoke River, a non-navigable stream.

Upon issues raised by denial of plaintiff’s title and claim of owner-
ship by adverse possession on the part of the defendant, the jury re-
turned the following verdict:

“1. Is the plaintiff the owner of and entitled to the possession of the
tract of land deseribed in the complaint, being the bed of Roanoke
River south of the thread thereof as indicated on the plot? Answer: No.
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2. Has the plaintiff, or those under whom it claims, been possessed
of said land within twenty years before the commencement of this
action? Answer: No.”

Plaintiff alleges error in the following instruction relative to the
burden of proof:

“And so, gentlemen, if you find in this case, from the evidence offered,
that the defendant, Job Taylor, and those under whom he claims title,
have been in the possession of these particular lands, the lands in con-
troversy which are shown within the red lines on that map, for twenty
years prior to 1921, as alleged in his answer, holding the same as their
own, and that such possession was characterized by the qualities to
which I have just called your attention, then, gentlemen, I charge you
the said lands would belong to the defendant, and it would be your duty
to answer both of these issues No. On the other hand, if the plaintiff
has satisfied you by the greater weight of the evidence that the chain of
title offered in evidence covers these lands in controversy, and that such
chain is connected back to the grant of 1790, and it further satisfies you
by the greater weight of the evidence that it and those from whom it
acquired title have been in the possession of the said lands at any time
within twenty years prior to 1921, or since 1901, such possession com-
ing within the definition that I have given you, it would be your duty to
answer both of these issues Yes; otherwise, answer them No.”

Upon the coming in of. the verdict defendant moved for judgment,
which was refused. Defendant excepted. His Honor then set aside the
verdict, not as a matter of discretion, but for errors committed in the
trial of the cause, mentioning especially his ruling in holding void, or
merely as color of title, a grant issued to William Eaton in 1790, under
which the plaintiff claims. Defendant again excepted and appealed.
The plaintiff also appeals, bringing up other exceptions in support of
the action of the court in setting aside the verdict of the jury as a
matter of law.

George C. Green for plaintiff.
Travis & Travis, Burgwyn & Norfleet and Charles B. Daniel for
defendant.

Sracy, C. J. The two appeals present the same questions for review,
henece, they will be considered together. The case has been tried three
times in the Superior Court, and this is the third sppeal here. See
former opinions, as reported in 191 N. C., 329, and 188 N. C,, 851, for
fuller statement of the facts. Its only rival among the more recent de-
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cisions scems to be the quadruply tried ejectment suit of Taylor v.
Meadows, 186 N. C., 353; 182 N. C. 266; 175 N. C., 373; 169
N. C, 124.

We would not permit the case to go back for another hearing if the
verdict could be reinstated without doing violence to settled prineiples
of law. Burris v. Litaker, 181 N. C,, 8376. Verdicts and judgments are
not to be set aside for harmless error, or for mere error and no more.
8. ». Beam, 184 N. C., 730. Appellate courts will not encourage litiga-
tion by reversing judgments for slight error, or stated objections, which
could not have prejudiced the rights of the complaining party in any
material way. In re Ross, 182 N. C., 477. New trials are awarded for
erronecous rulings only when such rulings are material or prejudicial in
a legal sense. In re Edens, 182 N. C., 398,

Notwithstanding these established rules of procedure, which we are
required to ohserve, still we are unable to reverse the judgment and
reinstate the verdict in the face of the above exception to the charge on
the burden of proof. It is uniformly held that the rule as to the burden
of proof is important in the trial of causes, and that it constitutes a sub-
stantial right of the party upon whose adversary the burden rests.
Hosiery Co. v. Express Co., 184 N. C., 480. A similar charge was held
for error in Land Co. v. Floyd, 171 N. C., 543. There it was said that
when the plaintiff in ejectment shows title to the premises, and the de-
fendant claims title by adverse possession, the latter must establish such
affirmative defense by the greater weight of the evidence, otherwise the
defendant’s occupation is deemed to be under and in subordination to
the legal title. C. S, 482. It is not like meeting a prima facie case
under a general denial, or plea in bar, by offering evidence of equal
weight so as to balance the scales, or put the case in equipoise, but
where an affirmative defense is set up, as here, the defendant must
establish his allegations by the same degree of proof as would be re-
quired if he were plaintiff in an independent action. Speas v. Bank,
188 N. C,, p. 531.

True, in ejectment, the plaintiff must rely for a recovery upon the
strength of his own title, and not upon the weakness of his adversary’s.
Rumbough v. Sackett, 141 N. C., 495. To recover in such action, the
plaintiff must show title good against the world, or good against the
defendant by estoppel. Mobley v. Griffin, 104 N. C., 112. It can make
no difference in ejectment whether the defendant has title or not, the
only inquiry being whether plaintiff has it, and upon this issue the
plaintiff has the burden of proof. Timber Co. v. Cozad, 192 N. C., 40;
Pope v. Pope, 176 N. C., 283. But when the plaintiff has established
a legal title to the premises, and the defendant undertakes to defeat a



234 IN THE SUPREME COURT. [194

HANIE v. PENLAND.

recovery by showing possession, adverse for the requisite period of time,
either under or without color of title, the defense is an affirmative one
in which the defendant pro hac vice becomes plaintiff, and he is re-
quired to establish it by the greater weight of the evidence. Bryan v.
Spivey, 109 N. C., 57; Ruffin v. Overby, 105 N. C., 78.

This is not placing the burden of proof on both parties at the same
time, for such would be an anomaly in the law (Speas v. Bank, 188
N. C, p. 529), but it is simply requiring the actor in each instance,
while occupying that position, to handle the laboring oar. Perhaps it
should be observed that the defendant is not required to come forward
with evidence of adverse possession, unless and until the plaintiff has
shown a legal right to the premises. Then, in order to defeat the plain-
tiff’s claim, the defendant must establish his affirmative defense, if such
it be, as it is in the instant case, by the greater weight of the evidence.

The case is not like a special proceeding to establish the dividing line
between adjoining landowners, where the plaintiff alleges the line to be
at one place and the defendant at another. This is only a denial of the
plaintiff’s claim, though the defendant alleges another to be the dividing
line. Garris v. Harrington, 167 N, C., 86. There can only be one true
dividing line between two tracts of land, and upon the reason of the
thing the burden of proof cannot rest on both parties at the same time
to establish this line. Carr v. Bizzell, 192 N, C., 212 Tillotson v. Fulp,
172 N. C,, 499; Woody v. Fountain, 143 N. C., 66.

The ruling in regard to the William Eaton grant seems to be without
material significance on the record.

Affirmed.

MYRTLE HANIE, ApMINISTRATRIX, v. JOE RICE anp B. H. PENLAND.
(Filed 21 September, 1927.)

Sheriffs—Special Deputies—Principal and Agent—Damages—Respondeat
Superior—Criminal Law—Homicide~——Accident.

The civil liability of a sheriff for the accidental killing of a bystander
by his special deputy while attempting to arrest one for the violation of
the criminal law, by shooting at and missing the supposed but unidenti-
fied offender under a John Doe warrant, depends upon the question as to
whether the special deputy was acting officially at the time within the
authority deputized, and where the evidence discloses only that he had
been appointed a special deputy without defining his duties, and had
sworn out the warrant in his own name, and was acting without the
knowledge of the sheriff, and the killing happened to a bystander in
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attempting to make the arrest, it is not sufficient to make the sheriff
liable in damages therefor. The authority of a sheriff to appoint depu-
ties and their powers stated by BROGDEN, J.

PrTiTIioN to rehear. This was a civil action, tried before Schenck, J..
at November Term, 1926, of BuncomBz.

The plaintiff is the duly appointed administratrix of Garfield Hanie,
her husband, who was killed by the defendant Joe Rice on or about
7 April, 1924. The plaintiff further alleged and offered evidence tend-
ing to show that Joe Rice was a special deputy of the defendant, D. H.
Penland, sheriff of Buncombe County; that on or about 6 April, 1924,
the said Joe Rice went to the office of B. L. Lyda, a justice of the peace
of Asheville, and made an affidavit, upon oath, that one ... did
unlawfully, ete.,, maintain and set up a gambling board, to wit, “a
punchboard,” ete. Thereupon, on 6 April, 1924, the said justice of the
peace issued a warrant directed “to any constable or other lawful
officer of Buncombe County, commanding the arrest of ‘John Doe,
alias.”” Thereafter, on 7 April, 1924, the said Joe Rice, special deputy,
went to Woodfin, on the Weaverville road, and saw a man who he was
informed was the “punchboard man.” This unidentified person got in
his car and started to move off. Rice jumped on the running board.
The occupant of the car either pushed Rice off the car or Rice got off,
and thereupon drew his pistol and began to fire at the car. Garfield
Hanie, plaintiff’s intestate, passed by the side of the car at that time
and was shot by the defendant Rice and killed. It does not appear who
the occupant of the car was, or whether he was the “punchboard” man
or not. Garfield Hanie, plaintiff’s intestate, was an innocent bystander,
and had no connection whatever with the transaction. The defendant
Rice contended that the shooting of Hanie was an accident. However,
he filed no answer, and judgment was taken against him by default.
The cause of action alleged by plaintiff against defendant Penland is
based upon the theory that the sheriff is responsible for the negligence
of his deputies.

The foregoing cause was decided and an opinion delivered by the Court
on 25 May, 1927, and reported in 193 N. C., p. 800. The record, as
presented to the Court, showed upon its face that the suit had not been
brought within one year after the cause of action accrued, and for this
reason the Court sustained a judgment of nonsuit entered by the lower
court. The parties filed a petition to rehear from which it appears, by
consent of the parties, that a former suit had been instituted by the
same parties in the Superior Court of Buncombe County and a non-
suit taken, and that the present suit was brought within the time re-
quired by statute, and that “by inadvertence the original or first sum-
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mons and judgment of nonsuit was omitted from the record on appeal
to the Supreme Court.” In pursuance of such consent by all parties,
amending the record as aforesaid, the case is reconsidered.

W. R. Gudger and Zeb F. Curtis for plaintiff.
A. Hall Johnston for defendant Penland.

BroepEw, J. What is the law with reference to the civil liability of
a sheriff for the unlawful killing of a third party by a special deputy
in attempting to make an arrest?

“Deputy sheriffs are of two kinds: (a) A general deputy, or under-
sheriff, who, by virtue of his appointment, has authority to execute all
the ordinary duties of the office of sheriff (Com. Dig. tit. ‘Viscount,’
542, B. 1); one who executes process without special authority from
the sheriff, and may even delegate authority in the name of the sheriff,
or its execution, to a special deputy. (b) A special deputy, who is an
officer pro hac vice to execute a particular writ on some certain occasion,
but acts under a specific and not a general appointment and authority.”
Allen, J., in Lanier v. Greenville, 174 N. C,, 316. In R. R. v. Fisher,
109 N. C,, p. 1, the law is thus stated: “The right to appoint under-
sheriffs or bailiffs and deputies is not always, if generally, regulated by
statute. These subordinates are the servants and agents of the sheriff,
and his responsibility for them and relations with them are controlled,
generally, by the law governing the relation of principal and agent.
While public policy may have induced the Courts to hold his responsi-
bility in some instances to be greater, never less, than that of a prinei-
pal, for the acts of his agent within the scope of the agency, our Code
is still silent as to the manner of appointment or the distinet duties of
both general and special deputies, while this Court has declared that
there is no provision of the common law which requires the deputation
of a sheriff to be in writing, and that in any action against a sheriff,
for the misconduet of a person alleged to be his deputy, it is not neces-
sary to prove a deputation, but it is sufficient simply to show that the
person acted as deputy with the consent or privity of the sheriff.” The
principle is referred to in several cases in this State. S. v. Fullenurder,
26 N. C., 864; S. v. Allen, 27 N. C., 36; Patterson v. Britt, 33 N. C,,
383: 8. v. McIntosh, 24 N. C., 53; Eaton v. Kelly, 72 N. C., 110,

The paramount question in determining the civil liability of a sheriff
for the misconduct of a special deputy, depends upon whether or not
the special deputy was acting within the scope of his authority, or
whether or not the act was the official act of the special deputy sheriff,
In Jones v. Van Bever, 164 Ky., 80 L. R. A. (1915 E.), 172, the test
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in determining whether the act complained of was such an official act
as to impose liability upon the sheriff is thus stated: “It will thus be
seen that the test as to whether the officer is acting by virtue of his
office is whether he is either armed with a valid writ, or had authority
to make the arrest without a writ, under a statute. If he is armed with
no writ, or if the writ under which he acts is utterly void, and if there
1s, at the time, no statute which authorizes the act to be done without a
writ, then the officer is not acting by virtue of his office.” The authori-
ties relating to the subject are arrayed and reviewed in the foregoing
case. See, also, Adkins v. Camp, 105 Southern, 877; Miles v. Wright,
12 A. L. R., 970; Jordan v. Neer, 125 Paec., 1117; Brown v. Wallis,
12 L. R. A. (N. S.), 1019; Mead v. Young, 19 N. C., 521.

Applying the test deduced from the authorities to the case now
under consideration, it appears that Rice was a special deputy of
Sheriff Penland. It does not appear what his duties were as such
special deputy. It further appears that special deputy Rice, without
the knowledge, suggestion or direction of the sheriff, voluntarily went
to a justice of the peace and procured a blank warrant or a “John Doe”
warrant. The affidavit upon which he procured the warrant was signed
by him in his individual capacity. The afidavit did not name any par-
ticular person. The warrant issued by the justice of the peace was
directed “to any constable or other lawful officer of Buncombe County,”
commanding such officer “to arrest John Doe, alias,” ete. It does not
appear that any complaint had ever been made to the sheriff about the
violation of the law complained of, or that he authorized or consented
to the issue of the warrant, or that he knew anything at all about it.

Upon the evidence contained in the record we are of the opinion that
the special deputy was not acting in the line of his duty, or within the
scope of his authority as such, nor was he acting by virtue of his office
or under color thereof, but entirely and exclusively as a volunteer, and

therefore the defendant sheriff is not liable for the injury complained of.
Affirmed.

GEORGE E. RANSOM v, BOARD OF COMMISSIONERS OF
WELDON ET AL.

(Filed 21 September, 1927.)

Taxation—Intangible Property—Where Payable~——Residence—Domicile.
Under the provisions of C. 8., 7912, where a person has not resided in
the place of his domicile, his solvent credits and intangible property
should be listed for taxation and are payable at the place in which he has
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dwelt for the longest period of time during the year preceding the first of
May, and where the fact is established that he has dwelt for fourteen
continuous years preceding that date in a county different from his domi-
cile, his taxes for such property are properly listed and payable in the
former place.

AppearL by plaintiff from Grady, J., at March Term, 1927, of
Haurrax.

Civil action to restrain the defendants from placing on the tax books
of the town of Weldon, and collecting taxes thereon, solvent credits and
intangible personal property listed by the plaintiff for taxation in
Northampton County, the county of his domicile, during the years
1919 to 1925, but not listed for taxation during said years in Halifax
County, the county of his residence.

From a judgment in favor of defendants, the plaintiff appeals, assign-
ing errors,

Travis & Travis and Ellvott B. Clark for plaintiff.
George C. Green and Dantel & Dantel for defendants.

Sracy, C. J. Plaintiff was born in Northampton County, this State,
and it is established by the verdict that he,is still domiciled in said
county, but he has actually resided in the town of Weldon, Halifax
County, N. O,, continuously since 1912 or 1913. Plaintiff is 57 years
old, unmarried, and lives in a hotel in said town.

The appeal presents the single question as to whether intangible per-
sonal property is required to be listed for taxation in the county of
one’s residence or in the county of his domicile, where the two are
different.

Ordinarily, a man’s residence and his domicile are at the same place,
i. e., he usually resides at his domicile. Reynolds v. Cotton Mills, 177
N. C,, 412, and cases there cited. It is only when a person has a domi-
cile in one place and resides in another that the distinction between the
two becomes important. We are not now concerned, however, with the
indicia which distinguish the one from the other, as the fact situation
of domicile in one county and residence in another is established by the
record. Roanoke Rapids v. Patterson, 184 N. C., 135.

It is provided by C. 8., 7912, that “all taxable polls and all personal
property shall be listed in the township in which the person so charged
resides on the first day of May” (with certain exceptions not presently
material), and the “residence of a person who has two or more places
in which be occasionally dwells shall be that in which he dwells for the
longest period of time during the year preceding the first day of May.”
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It is found by consent that the plaintiff resides in the town of Weldon
and has so resided for the last fourteen or fifteen years, hence, his
solvent credits and intangible personal property, the subject of the
present litigation, have properly been listed for taxation by the defend-
ants at the place of his residence. This was the holding of the court
below, and we affirm the judgment. No point is made of the fact that
Halifax County is not a party to the proceeding.

Affirmed.

NORTH CAROLINA CORPORATION COMMISSION v. MARTIN COUNTY
SAVINGS AND TRUST COMPANY.

(Filed 21 September, 1927.)

Banks and Banking—Receivers—Trust Funds—Priorities—Parties—Ap-
peal and Error.

The surety on the bond of guardians, ete., who have deposited moneys
in a bank since becoming insclvent, may not alone successfully petition
the court in proceedings for dissolution of the bank brought by the Cor-
poration Commission to have the funds so deposited declared a prefer-
ence to the general creditors, and have the receiver accordingly pay
them, without making the guardians, ete., parties to the proceedings,
there being otherwise a want of necessary parties to the determination
of the matter,

Arpear by R. L. Coburn, receiver, from Nunn, J., at June Term,
1927, of MarTIN.

The National Surety Company filed a petition and motion in the
above cause, asking that the receiver of the Martin County Savings and
Trust Company be directed to pay in full the claims of certain guard-
ians, receivers and administrators, out of moneys in the hands of the
receiver, alleging that said claims were entitled to a preference over
general creditors.

From an order directing the payment in full of said specified claims
in preference to the claims of general creditors, the receiver appeals,
assigning error.

S. Brown Shepherd and James E. Shepherd for petitioner, National
Surety Company.

Wheeler Martin for “certain fiduciary claimants.”

B. A. Critcher and A. R. Dunning for R. L. Coburn, receiver, ap-
pellant.
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Stacy, C. J. It may fairly be assumed from the title of the cause,
though no definite statement to the effect appears on the record, that a
proceeding by the North Carolina Corporation Commission against the
Martin County Savings and Trust Company, to wind up the affairs of
an insolvent bank, is pending in the Superior Court of Martin County.
In this proceeding, it seems, the National Surety Company, being surety
on the bonds of certain guardians, receivers and administrators, filed an
unverified petition and motion in the cause, asking that the claims of
these fiduciaries, arising from deposits had in said bank at the time of
its failure, be paid in full before the claims of other creditors, as they
are entitled, so petitioner alleges, to priority and preference in the dis-
tribution of the assets of said company.

It is not alleged that the National Surety Company would be liable
for the payment of said claims in the event they are not paid by the
receiver, and it is observed that the fiduciaries do not join in this
request, doubtless for the reason that their interests and the interests of
their surety may not in this respect be identical. True, counsel for pe-
titioner and counsel “for certain of the fiduciary claimants,” not named
on the record, join in a single brief, filed in this Court, but we find no
order making any of the fiduciary claimants parties of record, nor have
they filed any pleading in the cause. Furthermore, it is not alleged that
the receiver will be unable to pay all the creditors in full, though this
may be taken for granted, perhaps. At any rate, for lack of proper par-
ties and sufficient interest shown upon the record, we think the court
erred in directing preferential payment of these claims. For like reason,
we do not pass upon the merits of the question. The receiver was
properly advised in appealing from the order.

Error.

SLADE RHODES & COMPANY v, W. C. JAMES AND WIFE.
(Filed 21 September, 1927.)

Agriculture—Liens—Advancements—Statutes—Overcharge—Reference—
Evidence—Findings—Appeal and Error—Remand.

In an action to recover the balance due a cropper for advancements
made for the cultivation of the crop and to establish the lien provided
by C. 8., 2480, and referred, the referee found as a fact, that the ad-
vancements were in money, merchandise and fertilizer, that the plaintiffs
had charged more than 10 per cent above the retail cash price for fer-
tilizer of the same kind, and declared the statutory lien void under the
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provisions of C. 8., 2483: Held, the action of the trial judge was erro-
neous in the absence of evidence that such advance price had been
charged for the fertilizer, or that if otherwise the lien would necessarily
be void as to the other merchandise sold.

Arrran by plaintiffs from Nunn, J., at June Term, 1927, of MARTIN.
Error and remanded. '

Action to recover balance due on account for advancements, and to
enforce liens executed by defendants in accordance with the provisions
of C. 8., 2480, to secure said advancements.

From judgment upon facts found by the referee, and in accordance
with his conclusions of law thereon, plaintiffs appealed to the Supreme
Court.

B. A. Oritcher and A. R. Dunning jor plaintiffs.
No counsel for defendants.

Coxwor, J. This action was referred, by consent, to a referee for
trial. It was heard in the Superior Court upon the report of the
referee. Exceptions to said report filed by plaintiffs were not sustained.
The report was confirmed, and from judgment in accordance therewith,
plaintiffs appealed to this Court.

The referee finds that defendants are indebted to plaintiffs in the
sum of $354.53, with interest thereon from 1 November, 1925. This
amount is the balance due on an account for advancements made by
plaintiffs to defendants, during the year 1925, to enable defendants to
cultivate and harvest crops upon their lands in Martin County during
said year. There is no exception, by either plaintiffs or defendants, to
the judgment, for that it is adjudged therein that plaintiffs recover of
defendants said sum, interest and costs.

The referee finds that during the year 1925 defendants executed agri-
cultural liens, in accordance with the provisions of C. S., 2480, to secure
plaintiffs’ account for said advancements. He further finds that plain-
tiffs charged defendants for fertilizer sold to them as part of said ad-
vancements, a price greater than 10 per cent above the cash price
charged by plaintiffs for the same kind of fertilizer.

Upon said findings of fact the referee reported as his conclusion of
law that the agricultural liens which plaintiffs seek to enforce by this
action are null and void. C. S., 2481.

By their exception to the judgment confirming the report of the
referee, and declaring that the agricultural liens executed by defendants
are null and void, plaintiffs upon their appeal to this Court present
their contentions (1) that there was no evidence to sustain the referee’s

16—194
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finding that plaintiffs have charged defendants more than 10 per cent
above the cash priee for fertilizer, and (2) that C. S., 2482, is unconsti-
tutional.

Plaintiffs’ first contention must be sustained. We find no evidence
set out in the case on appeal as agreed upon by counsel for plaintiffs
and defendants, which sustains the finding of the referee that plaintiffs
have charged defendants for fertilizer advanced to them a price greater
than 10 per cent above the cash price at which plaintiffs sold the same
kind of fertilizer to cash customers at the same time this fertilizer was
sold to defendants “on time.” C. S, 2483. The only evidence offered
at the trial before the referee was the testimony of Mr. Matthews, one
of the plaintiffs, He testified that plaintiffs have not charged defend-
ants for fertilizer advanced to them a price over 10 per cent above the
cash price at which plaintiffs sold the same kind of fertilizer. There is
no evidence that any sales of fertilizer were made by plaintiffs for cash
at the same time and in the same quantity that the fertilizer was sold
to defendants. Plaintiffs’ exception to the referee’s finding of fact No. 4
should have been sustained. There is error in the judgment in so far
as it is ordered, adjudged and decreed therein that the liens executed by
defendants are null and void.

If the referee’s finding that plaintiffs have charged more than 10 per
cent above the cash price for the same kind of fertilizer could be sus-
tained, it would not follow that the liens are null and void. Advance-
ments were made in money, merchandise and fertilizer. The statute
provides that “if more than 10 per cent over the retail cash price is
charged on any advances made under the lien or mortgage given on the
crop, then the lien or mortgage shall be null and void as to the article
or articles upon which such overcharge is made.” In the absence of a
finding that the balance due is for fertilizer only, the lien would not be
null and void, under the language of the statute. The referee finds that
there is a balance due on the account for advancements made in money,
merchandise and fertilizer. There is no finding that the balance due is
for fertilizer only. It was error, therefore, to declare the liens null and
void. In any event, the liens are valid with respect to advancements
other than fertilizers.

It is not necessary for us to consider and pass upcen plaintiffs’ second
contention, to wit, that C. S.; 2482, is unconstitutional. No authorities
are cited in appellant’s brief in support of this contention; nor were we
favored by oral argument upon the call of this case.

The action is remanded in order that the value of the crops seized
by the sheriff and replevied by the defendants may he determined. No
final judgment can be rendered until such value has been determined.

Error and remanded.
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STATE v. JOHN WINSTON.
(Filed 21 September, 1927.)
Intoxicating Liquor—Spirituous Liquor-—Dwelling—Purchase—Transpor-

tation—Statutes—Criminal Law.

While section 10 of the Turlington Act (ch. 1, Public Laws of 1923),
does not make it a criminal offense for one to have intoxicating ligquor in
his own dwelling for his own personal use or that of his family and
friends, it is a violation of the eriminal law, by the express provisions of
3 C. 8., 3411(b), for him to either purchase it elsewhere or carry it there.

ArpEar by the State from a judgment in favor of the defendant, ren-
dered on a special verdict by Parker, J., at August Term, 1927, of
Harirax.

Criminal prosecution, tried upon an indictment charging the de-
fendant, first, with purchasing, and, second, with transporting spirit-
uous liquor, contrary to the statute in such cases made and provided, ete.

It was shown on the trial, and the special verdict establishes, among
other things, that on 4 August, 1927, the defendant purchased, for his
own personal use, between a pint and a quart of intoxicating liquor in
Halifax County, and transported the same a distance of about three
miles to his home, there to be used exclusively for his own personal con-
sumption.

Upon the facts found and disclosed by the jury, a special verdict of
not guilty was rendered under appropriate instructions from the court.
The State appeals, assigning error. C. 8., 4649.

Attorney-General Brummatt and Assistant Attorney-General Nash for
the State.
No counsel for defendant.

Stacy, C. J. The special verdict seems to have been rendered on the
theory that, as section 10 of the Turlington Act (ch. 1, Public Laws,
1923) sanctions or does not condemn the possession of liquor in one’s
private dwelling, occupied and used only as such, for the personal con-
sumption of the owner, his family residing in such dwelling, and bona
fide guests when entertained by him therein, the Legislature did not
intend, in the same act, to make its purchase or transportation unlawful
when such liquor is to be used solely for the purpose allowed by the
statute.

Without debating the question at this late date, it is sufficient to say
that the law is otherwise.
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If it appear illogical to permit the use of spirituous liquor for a
given purpose, and then prohibit the means by which it may be ac-
quired for that purpose, it should be remembered that the life of the
law has been experience, not logic.

The defendant, on the present record, is guilty of both purchasing and
transporting spirituous liquor in violation of the terms of the statute.
3 C. 8., 3411(D).

Let the cause be remanded with direction that a verdict of guilty be
entered on the special findings of the jury. 8. v. Moore;, 29 N. C., 228.

Reversed.

FARMERS CO-OPERATIVE FERTILIZER COMPANY, Ixc, v. J. F.
EASON, Je., MARY EASON axp B. C. EASON.

(Filed 21 September, 1927.)

1. Bills and Notes—Indorser—Promise to Extend Time—Contracts—Con-
sideration.

A promise of the payee of a note to an indorser after maturity of a
promissory note to extend time for the payment of the note three or four
years in consideration of the indorsement, is a sufficient consideration to
enforce the promise between the parties to the agreement.

2. Same—Parol Contracts-—Written Contracts—Evidence.

Where one indorses a negotiable instrument after maturity upon a
parol agreement with the payee that he will extend the time of payment
of the note three or four years, the agreement is not required to be in
writing, and being independent of the written note, does not fall within
the rule that parol evidence will not be admitted to vary, alter or con-
tradict the terms of a written contract.

8. Same—Extension of Time—Definiteness.
An indorsement upon a promissory note made after maturity upon a
parol agreement that the payee will extend the time of payment from that

therein specified, for three or four years, is not so indefinite as to the
time extended as to render the agreement unenforceable in that respect.

4. Same-—Limitation of Actions.

Where there is an extension of time given the maker of a note for
three or four years in consideration of an indorsement made after the
maturity of the instrument, the statute of limitations does not begin to
run at least within the three years, and an action brought within a few
months thereafter will not be barred.

ArreaLr by defendant B. C. Eason from Nunn, J., at June Term,
1927, of EpGECOMBE.
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The plaintiff is a corporation organized under the laws of West Vir-
ginia, with its principal office in the city of Richmond, Virginia, and is -
engaged in selling fertilizer. The defendants, J. F. Eason, Jr. (re-
ferred to herein as J. F. Eason), and Mary Eason executed and deliv-
ered to the plaintiff the following promissory note:

“Richmond, Va. 5 May, 1921,

“On or before 1 January, 1922, after date, we promise to pay to
Farmers Cooperative Company, Inc., or order, five thousand one hun-
dred, thirty-three and 59/100 dollars ($5,133.59), with interest at 6 per
cent from 1 July, 1920. Negotiable and payable at the Merchants
National Bank, Richmond, Virginia.

“The makers and endorsers of this note hereby waive presentation,
protest and notice of dishonor and the benefit of their homestead ex-
emptions as to this obligation; and further agree to pay costs of collec-
tion, or an attorney’s fee, in case payment shall not be made at maturity.

“J. F. Eason, Jr,
Mary E. Eason.”

The note was secured by a deed of trust on property owned *y J. F.
Eason in Emporia, Virginia. This deed of trust was subject to one of
prior date in favor of other parties to whom J. F. Eason was indebted.
After maturity demand was made for payment of the amount secured
by each deed. J. F. Eason was in financial straits, and the evidence
tends to show that on 8 February, 1922, a parol agreement was made
between the plaintiff (through its agent B. D. Linney), J. F. Eason
and B. C. Eason, to the effect that if B. C. Eason would indorse the
note above set out the plaintiff would give J. F. Eason (R. 12) and
B. C. Eason (R. 15) three or four years before it would call on them
for payment. Under these circumstances B. C. Eason wrote his name
on the back of the note on 8 February, 1922. The terms were substan-
tially repeated in a letter from the plaintiff to B. C. Eason, written
23 March, 1922, in which it was said, “As far as we are concerned, in
view of your indorsement we are willing to give J. F. Eason, Jr., at
least three or four years to pay his note.” The agreement with B. F.
Eason was made at his home in Edgecombe County, North Carolina.
Two credits are entered on the note: $68.25 paid 23 February, 1924,
and $1,164.14 credited on 18 July, 1925, as the proceeds of the sale of
the property. There was evidence that the credit of $68.24 was a pay-
ment made by J. F. Eason. Two issues were submitted to the jury:
1. In what amount, if any, is the defendant, B. C. Eason, indebted to
the plaintiff? 2. Is the plaintiff’s cause of action against the defendant,
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B. C. Eason, barred by the statute of limitations? The court instructed
the jury if they believed the evidence to answer the first issue $5,133.59
with interest from 1 July, 1920, less a credit of $68.25 as of 23 Febru-
ary, 1924, and a credit of $1,164.14 as of 18 July, 1925, and if they
believed the evidence to answer the second issue No. Judgment was ren-
dered for the plaintiff and the defendant, B. C. Eason, appealed upon
errors assigned.

J. ¥. Eason and Mary Eason filed no answer, and as to them no
issues were submitted.

H. H. Phillips for appellant.
George M. Fountain for appellee.

Apams, J. The appellant takes the position that the contract pur-
porting to extend the maturity of the note, even if sufficiently definite
in point of time, was improperly admitted in evidence because it
varied the terms of a written agreement. In this opinion we do not
concur. If a contract is not within the statute of frauds the parties
may elect to put their agreement in writing, or to contract orally, or to
reduce some of the terms to writing and leave the others in parol. If a
part be written and a part verbal, that which is written cannot ordinarily
be aided or contradicted by parol evidence, but the oral terms, if not at
variance with the writing, may be shown in evidence; and in such case
they supplement the writing, the whole constituting one entire con-
tract. Cherokee County v. Meroney, 173 N. C., 653,

The note sued on was executed by J. F. Eason and Mary E. Eason
on 5 May, 1921, and was made payable on 1 January, 1922. It is ad-
mitted that B. C. Eason signed his name on the back of the note on
8 February, 1922, several months after it had been delivered to the
payee and more than a month after its maturity. B. C. Eason had
nothing to do with the original execution of the note; but at the time
his name was written on it an agreement was made between himself,
his brother, and the plaintiff, by the terms of which the date of maturity
was extended in consideration of the indorsed signature, which was the
only written part of the alleged agreement. Was the plaintiff pre-
cluded from showing that part of the contemporaneous agreement which
was in parol? The answer to this question is given in a number of our
decisions. In Mendenhall v. Dawis, 72 N. C., 150, it is said that when
the payee or a regular indorsee of a negotiable note writes his name
on the back of it, as between him and a subsequent bona fide holder for
value the law implies that he intended to assume the well known liabili-
ties of an indorser, and he will not be permitted to contradict the impli-
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cation; but that this rule does not apply between the original parties to
a contract which is not in writing, although the indorsement of one or
more parties may be evidence that some contract was made. It must
always be a question of fact as to what the agreement was when the
signature was written. The prineiple is approved and stressed in the
very clear statement in Hill v. Shields, 81 N. C., 250: “It is settled in
this State that parol testimony may be adduced under a blank indorse-
ment to annex a qualification or special contract as between the imme-
diate parties.” These and other decisions which follow the earlier cases
of Love v. Wall, 8 N. C., 813, and Glomez v. Lazarus, 16 N. C., 205, are
reviewed in Sykes v. Everett, 167 N. C., 600, in which the doctrine is
reaflirmed; and among later cases are Lancaster v. Stanfleld, 191 N. C.,
340, and T'rust Co. v. Boykin, 192 N. C., 262.

The appellant cites Smitherman v. Smith, 20 N. C., 86, and Terrell v.
Walker, 66 N. C., 244, in support of his contention. In the former the
defendant indorsed the note as payee and offered to prove that at the
time of the indorsement it was verbally agreed between him and the
indorsee that if he would execute a deed to the indorsee for a certain
tract of land the latter would strike out the indorsement, and that he
had executed the deed in pursuance of this agreement. On appeal the
Court held this evidence to be competent and said that it did not pur-
port to set up by parol an executory contract variant from that which
the law raised from the written indorsement; and in T'errell’s case the
proposed evidence was rejected on the ground that while the note pur-
ported on its face to be payable at once, the alleged contract made it
payable at the option of the maker.

But in the case before us the signature on the back of the note is not
that of the payee, but of a third party who at the time he wrote his
name entered into a supplemental parol agreement with the payee and
the maker, the signature constituting one of its material elements. The
evidence was not objectionable as varying the terms of the original
contract, for the rule that parol evidence will not be admitted to vary a
written contract does not apply when the modification takes place after
the contract has been executed. McKinney v. Matihews, 166 N. C., 576;
Adams v. Battle, 125 N. C., 1525 Harris v. Murphy, 119 N. C., 34;
10 R. C. L., 1034,

True, in several of the cited cases the indorser offered evidence in
defense to prove the contemporaneous parol agrecment; but if the prin-
ciple upon which such evidence is admitted may be invoked in his
defense, why should it not be admitted to cstablish his liability?

Other exceptions raise the question whether the contract based upon
this evidence can be enforced. The appellant says that the time to
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which the maturity of the note was extended was not certain or definite,
and that the contract was therefore void. It becomes necessary, then, to
ascertain whether his premise is correct, for it is elementary that one of
the essential characteristics of bills and notes is certainty as to the time
of payment—the word “certainty” permitting the operation of the rule
that a thing is certain which can be made certain. 1 Parsons on Bills
and Notes, 38; 8 C. J., 134, sec. 234; 426, sec. 628; 427, sec. 629.

In determining whether the appellant’s conclusion rests upon a sound
basis, we must keep in mind the relation of the parties and the terms of
their agreement. These are embraced in a narrow compass and we need
not turn aside to consider collateral questions. For two reasons, at
least, we are not concerned with the application of the general rule that
a surety may be discharged by a contract to indulge the principal in a
promissory note for a definite and limited period of time, founded on a
sufficient consideration, reserving no right to proceed against the surety,
and made without his assent: (1) the defendant had no connection with -
or relation to the original execution of the note and was not a surety;
(2) he was one of the parties in the supplemental agreement to whom
the plaintiff granted the alleged extension. Forbes v. Sheppard, 98
N. O, 111; Bank v. Sumner, 119 N, C, 591; Hamilton v. Benton,
180 N. C, 79; C. S., 3102. It is equally certain that the time of pay-
ment was not dependent upon any contingency or extraneous condition,
such for example as a promise to pay at some indefinite time when the
defendant might have available funds (McNeill v. Man. Co., 184 N. C,,
421); also that the rights of a bona fide purchaser without notice from
the payee are not involved. Mendenhall v. Davts, supra. The parties
who entered into the supplemental agreement are parties to this action.

With respect to the certainty of the time of payment, what is the
meaning and scope of their agreement? We may first dismiss the con-
tention that there was no consideration by recalling the principle that
to make a consideration it is not necessary that the person making the
promise should receive or expect to receive any benefit; it is sufficient
if the other party be subjected to loss, detriment, or inconvenience.
Brown v. Ray, 32 N. C, 73; Kirkman v. Hodgin, 151 N. C., 591;
Institute v. Mebame, 165 N. C., 644; Cherokee County v. Meroney,
supra. In effect the plaintiff agreed, in consideration of the defend-
ant’s indorsement of the note on 8 February, 1922, not to demand pay-
ment of the defendant or of J. F, Eason until the expiration of three or
four years from that date; in effect the defendant agreed, in considera-
tion of the plaintiff’s promise not to sue for a period of three or four
years, to become liable with J. ¥. Eason for the payment of the note at
the time agreed on. As between them and the payee would they have
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been liable if they had executed a joint note payable three or four years
after date? In Robertson v. Spain, 173 N. C, 23, it was held that a
promise made by the plaintiff as indorsee of two notes “to take up and
carry the notes till fall” was not a binding agreement not to bring suit
for a definite period, so as to release one of the defendants who claimed
to be surety, but that it was the mere expression of an intention not to
force collection till the fall. The facts there are altogether at variance
with those in the case before us. In Shoe Store Co. v. Wiseman, 174
N. O, 716, the defendant, indorser of a note for the maker who had
become bankrupt, wrote to the plaintiff: “File your claim against the
bankrupt court and get your share; what is left I will pay.” The Court
held that the letter contained an absolute promise to pay an ascertain-
able sum at an ascertainable date, and that the statute of limitations
did not begin to run until the sum promised was definitely made known.
It has been decided in other cases that where services are performed
under a contract that compensation is to be provided for in the will of
the party receiving the benefit and the latter dies intestate or fails to
make such provision, the contract is then broken and, not only that suit
may be brought after the breach, but that it cannot be maintained
before. Miller v. Lash, 85 N. C., 51; Freeman v. Brown, 151 N. C,,
111; Helsabeck v. Doub, 167 N. C., 205.

The turning point in these cases was certainty or uncertainty in the
time of payment; and so it is in the decisions of other states. An agree-
ment to extend the time until suit was necessary to prevent the bar of
the statute of limitations was upheld in Adken v. Posey, 35 S. W., 732;
but a promise to make an extension of thirty or sixty days “if nothing
transpires to change the status of the security” was held by the Su-
preme Judicial Court of Maine, not a contract to be bound by, but the
language of caution and self-protection. Bank v. Dow, 9 Atl, 730. The
case last cited may easily be distinguished from Hamilton v. Prouty, 50
Wis., 592, 36 A. R., 866, in which the appellate court held an extension of
payment “for twenty or thirty days” to be sufficiently definite. There
the defendant Crossman executed his note to Prouty and LeFevre, who
indorsed and delivered it to the plaintiff. When suit was brought they
alleged by way of defense that after the maturity of the note the plain-
tiff for a valuable consideration had twice extended the time of pay-
ment. In the opinion it was said: “The testimony shows that the first
agreement for an extension made by Hamilton and Crossman was for
twenty or thirty days, and it is urged that this was too indefinite to
operate as a discharge of the indorsers. We are of the opinion, how-
ever, that the period must be regarded as definite for at least twenty
days.”
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So in the present case an extension of time for three or four years
was definite at least for three years. Conversely, the defendant’s in-
dorsement under the circumstances disclosed by the undisputed evidence
was an agreement to be bound for the payment of the note at the end
of the third year if payment were then demanded. After the expiration
of the third year payment was demanded; meantime suit could not have
been maintained. Ferguson v. Hill, 21 A. D., 641; Bank v. Woodward,
20 A. D., 566.

We need express no opinion as to whether the plaintiff could have
elected to await the expiration of the fourth year to bring suit, or what
effect, if any, such election would have had upon the statute of limita-
tions. The defendant did not raise this point, but contended that the
action was barred as to him because more than three years had inter-
vened between the date of his indorsement and the institution of the
action. In our opinion the cause of action arose at the expiration of
three years from 8 February, 1922, and as the summons was issued a
few months thereafter the action was not barred, whether the defend-
ant’s liability was that of joint maker, indorser, or guarantor. Pre-
sentation, protest, and notice of dishonor were waived, and the evidence
indicates that the makers of the note are not financially responsible.
C. 8., 3044; Sykes v. Everett, supra,; S. v. Bank, 193 N. C., 524;
Mudge v. Varner, 146 N, C., 147; Jenkins v. Wilkinson, 107 N. C.,
707 Jones v. Ashford, 79 N. C., 172, We find

No error.

J. F. LILLEY v. THE INTERSTATE COOPERAGE COMPANY.
(Filed 21 September, 1927.)

1. Negligence—~DNMaster and Servant—Employer and Employee—Indepen-
dent Contractor—Contracts—Burden of Proof.

In an action to recover damages for an injury alleged to have been
negligently inflicted, the burden of proof is on the defendant to show that
the act complained of was caused by the negligence, if any, of an inde-
pendent contractor, when the defense is relied upon.

2. Same—Railroads—Tramroads — Logs and Logging — Skidder — Evi-~
dence—Nonsuit—Questions for Jury—Statutes.

Where the defense of an independent contractor is relied upon in an
action to recover damages for an a'leged negligent injury inflicted on the
plaintiff, evidence in plaintiff’s behalf tending to skow that the rela-
tionship of independent contractor had before the happening of the acci-
dent been severed and that the defendant’s employees were in charge of
and loading logs upon the defendant’s tramroad when the plaintiff’s
injury occurred in the course of his employment, is sufficient to take.the
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case to the jury, under the facts of this case, as to his employment by
the defendant at the time, upon defendant’s motion as of nonsuit. C. S,,
567,

3. Verdict—Issues—Appeal and Error—Harmless Error.
Where the answer by the jury to an issue fully determining the action
is given under proper instructions, an error in the instruction of the
court on another issue will not be held for reversible error.

4. Master and Servant—Employer and Employee—Negligence — Fellow-
Servant—Statutes—Tramroads~—Skidder—Logs and Logging.

Where a tram railroad is engaged in loading logs by means of a skidder
or loader operated by steam, and there is evidence tending to show that
the fellow-servant of the plaintiff engaged in the scope of his employ-
ment in loading the logs, negligently caused one of the logs to drop upon
the plaintiff and injure him: Held, under our statute, the common-law
doctrine exempting the defendant tram does not apply, C. 8., 3465, and the
defendant is liable in damages for the negligent injury proximately
caused.

5. Same—Damages—Contributory Negligence—Diminution of Damages—
Nonsuit—Questions for Jury.

Contributory negligence of an employee of a tram railroad company
injured while engaged in the course of his employment in loading logs
upon the car by a steam-driven skidder, does not bar recovery, but is
only to be considered by the jury in diminution of the plaintiff’'s damages
when considering the issues. C. 8., 3467.

6. Instructions—Requests for Instruction—Appeal and Error—Objections
and Exceptions—Master and Servant — Employer and Employee—
Negligence.

Where in the servant’s action to recover damages for an alleged negli-
gent injury inflicted upon him by the master, the judge properly charged
upon the evidence the principles of law relating to the burden of proof
and proximate cause, the defendant must aptly submit a proper request
for more explicit instructions thereon in order to avail himself of this
position on appeal.

Arrear by defendant from Daniels, J., and a jury, at April Term,
1927, of Beaurortr. No error.

This was an action for actionable negligence brought by plaintiff
against defendant. The defendant set up the defense that D. U. Martin
or some of his subeontractors or employees were independent con-
tractors, denied negligence and plead that plaintiff assumed the risk
and was guilty of contributory negligence.

The issues submitted to the jury and their answers thereto, were as
follows:

“1., Was the plaintiff in the employ of Louis Waters or D. U. Martin,
as alleged in the answer? Answer: No.

“2. If so, was said D. U. Martin an independent contractor as
alleged? Answer: No.
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“3. Was plaintiff injured by the negligence of defendant as alleged
in the complaint? Answer: Yes.

“4. Did plaintiff by his own negligence contribute to his injury?
Answer: No.

“5. What damage, if any, is plaintiff entitled to recover of defend-
ant? Answer: $2,000.”

The defendant made numerous exceptions and assignments of error
and appealed to the Supreme Court. The necessary facts and assign-
ments of error will be considered in the opinion.

Ward & Grimes for plaintiff.
Small, MacLean & Rodman for defendant.

Crarxsow, J. The first question presented by defendant: Was the
burden of proof upon defendant to satisfy the jury by the greater
weight of the evidence that plaintiff was not employed by it, but by
Louis Waters and D. U. Martin, and to satisfy the jury by the greater
weight of the evidence that Martin was an independent contractor, as
alleged in the answer?

In Sutton v. Lyons, 156 N. C., 5, it is held: “ ‘Where the plaintiff
has suffered an injury from the negligent management of a vehicle,
such as a boat, car or carriage, it is sufficient prima facie evidence that
the negligence was imputable to the defendant to show that he was the
owner of the thing, without proving affirmatively that the person in
charge was the defendant’s servant. It lies with the defendant to show
that the person in charge was not his servant, leaving him to show, if he
can, that the property was not under his control at the time, and that
the accident was occasioned by the fault of a stranger, an independent
contractor or other person, for whose negligence the owner would not
be answerable. 1 Sherm. and Redf. Neg., 71. Any other rule, espe-
cially where persons are dealing with corporations, which can act only
through agents and servants, would render it almost impossible for a
plaintiff to recover for injuries sustained by defective machinery or
negligent use of machinery.’ Midgette v. Mfg. Co., 150 N. C., 341.”
Embler v. Lumber Co., 167 N. C., 457,

The next question presented by defendant is the refusal of the court
below to enter judgment as in case of nonsuit at the conclusion of all
the evidence. C. S., 567. On a motion to nonsuit, the evidence is to be
taken in the light most favorable to plaintiff, and he is entitled to the
benefit of every reasonable intendment upon the evidence, and every
reasonable inference to be drawn therefrom.
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As to the first issue: Was there sufficient evidence to be submitted to
the jury that the plaintiff was not in the employ of Louis Waters or
D. U. Martin? We so hold.

The defendant, Interstate Cooperage Company, was engaged in the
lumber business. Certain timber was being cut on lands known as
J. & W. Dismal tract, under contract between J. & W. Land Company
and defendant. A certain logging railroad, about three or four miles,
had been built into the woods from Pinetown. The railroad, engines,
cars, railroad skidder or loading machines and logging equipment be-
longed to defendant. The logs were put on defendant’s cars in the
woods and the cars transported by defendant’s engine, or tractor, to
Pinetown, where they were transferred to the Norfolk Southern Rail-
way Company.

The defendant contends that it had an independent contract with
D. U. Martin, and that plaintiff was in the employ of Martin or
Waters, subcontractor of Martin; that it had nothing to do with the
operation of the logging road or getting the logs out of the woods or
loading them} that it was Martin’s duty to get the logs out of the woods,
load them on the cars and have them hauled to Pinetown over the
logging railroad and delivered to it f. 0. b. cars.

On the other hand, plaintiff contended the hands were employed by
Louis Waters, who had contracted this machine from Martin. Louis
Waters sent for him to go to work there, but on Saturday, at 12 o’clock,
Louis Waters gave up the contract he had with Martin, the defendant’s
alleged independent contractor. He, plaintiff, went to Pinetown the
following Monday morning. “On Monday morning there was some
talk about his (Louis Waters) giving up the contract with Martin and
he was told to go ahead until Martin could get somebody else to take
his place, and he went ahead. I went to work that day. He (Louis
Waters) was foreman of the machine. Mr. Bell was there that morn-
ing and gave orders. He said here is a crew of men; pick them out and
go into the woods.” He, with Macon, Walter and Alvin Waters, Leman
Modlin and Joe Hunter were picked out and went into the woods; “we
got on the train and went into the woods to work.” It was in evidence
that J. W. (Walter) Bell, who gave the orders, had been working for
defendant twenty-three years. He was at the time superintendent of
defendant’s mill at Belhaven, where the logs out of the woods were
taken. “D. U. Martin didn’t stay in the log woods at all. He stayed at
the transfer at Pinetown. Mr. Bell was there some part of the time,
and sometime the other boss. Mr. McDaniel was the head boss in the
woods. He gave the orders and streaked out and located the timber.
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I saw Mr. Bell locating the railroad, streaking it out and tak-
ing the engine from one loading machine to another.”

S. F. Wallace testified : That he worked for Mr. Bell about the time
of plaintiff’s injury. “I saw Mr. Bell around the woods right smart,
straightening the lines and seeing that the timber was cut out, seeing
that they stayed on certain sections of the land and didn’t get off of
it. . . . Louis Waters had contracted the machine, but told me on
Saturday that he had given it up. The hands went to work on this
machine Monday morning. I don’t remember where I was working
when Lilley was hurt. When I was there The Interstate Cooperage
Company had the logs taken from the machine in the woods and loaded
them on cars. Martin didn’t have anything to do with that when I
worked at the transfer loading logs. Mr. Walter (J. W.) Bell always
paid me for it with a check. Mr. Martin didn’t pay me.”

Leman Modlin testified: “I was at Pinetown when all hands started to
the woods with Louis Waters. I saw Mr. Bell there, I heard him say;
he came to us and told us, and in consequence of what he said we went
into the woods to work. I have seen Mr. Bell around Pinetown and
Belhaven and have seen him in the log woods.”

The logs were measured by Mr. McDaniel, an employee of defendant,
after they were loaded on cars at Pinetown. McDaniels’ work was
scaling logs at Pinetown where they were transferred to the Norfolk
Southern Railway, thence to Belhaven, where defendant’s mill was
located.

The evidence was sufficient to be submitted to the jury. Their answer
to the issue was that plaintiff was not in the employ of Louis Waters
or D. U. Martin, as alleged in the answer. In other words, from the
evidence they found that plaintiff was in the employ of the defendant
on the occasion of the injury. The answer to this issue, we think, makes
the second issue immaterial, the good faith of the contract with D. TU.
Martin, the alleged independent contractor, or that the work was in-
herently or intrinsically dangerous. These matters are not necessary on
the record to be determined or the charge of the court below in reference
thereto. From the evidence the issues were separable—the seeming in-
advertence in the charge was not prejudicial.

The principle laid down in Ginsberg v. Leach, 111 N, C., p. 15, is as
follows: “The Supreme Court will not consider exceptions arising upon
the trial of other issues, when one issue, decisive of the appellant’s
right to recover, had been found against him by the jury.” Hamilton
v. Lumber Co., 160 N. C., 52; Beck v. Wilkins-Ricks Co., 186 N. C,,
2155 Sams v. Clochran, 188 N, C.; 7345 Michaux v. RBubber Co., 190
N. C, 617; McNair v. Finance Co., 191 N. C., 710.
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On the finding of the jury on the first issue and the facts being suffi-
cient to sustain it, the plaintiff was employed by the defendant operating
a logging road.

In Stewart v. Lumber Co., 193 N. C., at p. 140, it is said: “The clear
language of the Act of 1919, ch. 275, supra, says that the provisions of
this article (Fellow-servant rule abrogated, C. 8., 3465)—contributory
negligence no bar, but mitigates damages. C. S., 3467, applies to
logging roads. . . . (p.141) In Mott v. R. B., 181 N. C., at p. 237,
it is said: ‘The language of the statute is. both comprehensive and ex-
plicit. It embraces injuries sustained (in the words of the statute) by
“any servant or employee of the railroad company . . . In the
course of his service or employment with sard company.” The plaintiff
was an employec and was injured in the course of his service or em-
ployment,” citing numerous authorities.” The Fellow-servant doctrine
has no application in this action.

The skidder, or loader, consisted of a stationary engine and boiler
setting on a flat surface, the engine operated a drum around which a
cable revolved and was attached to a swinging boom. In operating the
grab, at the end of the cable it was fastened to the log and the log
was pulled up by starting the engine and placed on the car. In the
present case the plaintiff, in the course of his employment, fixed the
grab as nearly as possible to the center of gravity of the log being
lifted—a cypress log 16 feet long and 14 inches through.

Plaintiff testified: “Macon Waters was operating the engine on the
loading machine. I was using the grabs, grabbing the logs. I carried
the grab and put it on the log and told Waters to tighten it light. He
brought the log up and never gave me any chance to get away. Ie
pulled the log up and the log swung and it hit me on the shoulder and
knocked me down. He dropped the log on me, on my leg. It came
across me and threw me on my back and I under the log. It struck my
shoulder first. He was where he could see me. The grabs did not turn
loose. He dropped the log himself by turning the engine loose and the
log came down. . . . The log was a cypress log about fourteen
inches through. . . . I couldn’t get out of the way. I started to
run, but the log knocked me down before I could get out of the way,
when I told him to tighten it light. If it had knocked me down, if it
had not come down on me I would not have been hurt.” Plaintiff fur-
ther testified: “The falling log ruined me. I can’t get about. I can’t
travel. I can’t work. I can’t plow. My leg hurts me so bad.”

Dr. J. L. Nicholson, general surgeon at the Fowle Hospital, testified :
“It is a permanent injury.”
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On the issue of negligence the court below clearly defined negligence
and proximate cause and charged: “Under this issue the question for
you to consider is whether or not under the circumstances surrounding
him, Macon Waters exercised the care and prudence a man of ordinary
care would use in operating the skidder at that time. If you are satis-
fled by the greater weight of the evidence that he failed to exercise such
care—the burden being on the plaintiffi—-and that the failure was the
proximate cause of the plaintiff’s injury, you will answer the issue
Yes; if not so satisfied, you will answer it No.”

On the issue of contributory negligence the court below charged:
“Upon this issue the burden is upon the defendant, who alleges contribu-
tory negligence of the plaintiff. Before you can answer the issue Yes,
you must be satisfied by the greater weight of the evidence that the
plaintiff was negligent and that his negligence was the proximate cause
of the injury. . . . The plaintiff owed a duty similar to that which
the defendant owed the plaintiff in operation of the skidder, to exercise
the care that a man of ordinary prudence would exercise to protect him-
self from danger; if he failed to exercise such care and prudence, and
such failure as a proximate result caused the injury, then he would be
guilty of contributory negligence and your answer to the fourth issue
would be, Yes.” .

If defendant had wanted a more explicit charge as to proximate cause
on the contributory negligence issue, such instruction should have been
requested. Fleming v. Utiities Co., 193 N. C,, p. 262, There was no
exception or prayer for instructions on the issue as to damages.

On the whole record we can find no prejudicial or reversible error.

No error.

D. V. HOGGARD, ApMINISTRATOR OF GARLAND HoGGARD, DECEASED, V.
ATLANTIC COAST LINE RAILROAD COMPANY.

(Filed 21 September, 1927.)

1. Negligence—Railroads—Bridges—Guard Rails-—~Evidence—Nonsuit—
Questions for Jury.

Evidence tending to show that a railroad company maintained a bridge
generally used by the public on a street of a town twenty-three feet
above its track, with a banister supported by posts eight feet apart with
a ten-inch plank at the top and bottom running with the lengthway of
the bridge, leaving an open space between the planks twenty-three inches
wide, is sufficient to sustain a verdict against the railroad company, and
to deny its motion a$ of nonsuit, for its negligence in providing a bridge
with insufficient guards to protect those using it, with other evidence
tending to show that the intestate, a lad of 9 years of age, was playing



N.C.] FALL TERM, 1927. 257

HocgArDp 0. R. R.

on the bridge with other children, stumped his toe on a nail on the
bridge about two feet from the rail, and thus was precipitated through
the opening between the planks upon the track below and received an
injury which caused his death.

2. Same—~Contributory Negligence—Children.

Held, under the evidence in this case it was a question for the jury to
determine whether the plaintiff’s intestate, a nine-year-old lad, was guilty
of such ccntributory negligence as would bar his recovery, notwithstand-
ing the negligence of the defendant railroad in uot providing a bridge
twenty-three feet above its track with sufficient banisters to prevent his
falling through to the track below, thus sustaining injuries that caused
his death.

ArpeaL by plaintiff from Grady, J., at April Term, 1927, of Hzrr-
rForD. Reversed.

This is an action for actionable negligence by D. V. Hoggard, ad-
ministrator of Garland Hoggard, deceased, against the Atlantic Coast
Line Railroad Company. The complaint alleged negligence in the con-
struction of a bridge over defendant’s roadbed, in the town of Tunis,
N. C. The defendant denied any negligence and set up the plea of con-
tributory negligence.

The bridge is described by R. W. Peele, a witness for plaintiff, as
follows :

“I live at Tunis. I know the bridge on which Garland was hurt.
The railing on this bridge has a four-foot banister, a ten-inch board at
the bottom and a ten-inch board at the top, and nothing in between—
about a twenty-three inch space in between the boards and the railing.
The posts holding the railing are eight feet apart. The bridge is about
twenty-three feet above the railroad.

“Q. Is the bridge used by the public? A. Absolutely, by anybody
who wants to cross it—a good many people living either side of it
use 1t.

“A street from Main Street leads to this bridge, crosses the railroad,
and ecitizens on the west side of the railroad use this bridge to go to
church, school, depot, postoffice, and stores down town. It is a public
pass-way.”

The plaintiff’s intestate was nine years old.

As to the occurrence, E. H. Gardner testified, in part:

“I live at Tunis; knew Garland Hoggard. I saw him the day he was
injured. 1 was about twenty-five or thirty yards away. There were
several children running and playing, the Hoggard boy was in the lead.
He stumped his toe and fell, pitching through the railing on the side of
the bridge over the Atlantic Coast Line track. He was looking back
when he stumped his toe. . . . Hoggard was running across the

17—194
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bridge; he stumped his toe and went between the boards forming the
rail or guard on the bridge. I went to the bridge &s soon as I could
after he fell. . . . Garland’s head and shoulders were on a cross-
tie. . . His shoulders had hit the railroad iron. He fell back
with hls neck kind of doubled back with one leg and one arm on the
track. We picked him up and took him home. The accident happened
about eight o’clock in the evening of 8 July, 1921. That was Friday.
He died the following Sunday. He was healthy and bright as the aver-
age boy and about like them as to behavior. . . . Q. You say the
boy stumped his toe? A. Yes, sir. I was sitting on my porch and was
looking at the whole bunch of children. I don’t know what he stumped
his toe on-—it might have been a nail. . . . I know he stumped his
toe because it was torn to pieces when we got to him. The boy tried to
catch with his hands to a post, but he was too far from it. When 1
found the little boy he was on the rail on the east side; this is the rail
furthest from my house. The other boys were right behind him, and
came up to the bridge, but turned back when they saw him fall. When
he stumped his toe he was looking back, and as I said, fell and went
through the rail. He was not more than two feet from the rail of the
bridge when he stumped his toe.” The boy’s skull was fractured and
shoulders broken.

At the close of plaintiff’s evidence defendant moved for judgment as
in case of nonsuit. C. 8., 567. The court below sustained the motion.
Plaintiff excepted, assigned error and appealed to the Supreme Court.

Roswell O. Bridger and Travis & Travis for plaintiff.
John E. Vann and Small, MacLean & Rodman for defendant.

Crarxkson, J. The only question presented on the record was whether
the court below, under the facts, ought to have nonsuited the plaintiff.
We think not.

In building the bridge the banisters were constructed with a plank
10 inches wide at the bottom on the floor of the bridge, then a space of
23 inches, and another 10-inch plank at the top, making a banister
between 314 and 4 feet high, with an open space between the top and
bottom ralhngs 28 inches wide. This open space extended from end to
end of the bridge on both sides, being broken only by the posts, which
were spaced 8 feet apart. The bridge was at the intersection of the
street on which it was built, and Main Street, and was much traveled.
Plaintiff’s intestate was a boy 9 years old. On the day in question he
was running, apparently in play with some other children who were
following him. He started across the bridge, and when about the top,
and about two feet from the railing, looked back toward his companions,
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stumped his toe and pitched headlong through the two feet space in the
railings to the railroad track below. He attempted to catch one of the
posts, but was too far away and missed it. The floor of the bridge is
23 feet above the track, and the boy’s head and shoulders struck the
rail of the track, breaking his shoulder and fracturing his skull. He
died the next day.

In the present action it is conceded that it was the duty of the de-
fendant to build the bridge over its railroad along the street.

The principle governing the necessity of guard rails and barriers is
set forth in Vol. 9 C. J., p. 477, sec. 79, in part, as follows: “Where
guard rails to a bridge or its approaches are clearly necessary for the
safety of travelers, a failure to erect or properly to maintain them is
negligence for which the municipality or the company charged with the
duty to maintain the bridge is liable to a party who in the observance
of due care is injured by reason of such neglect, and this it seems is so,
though there is no statutory requirement that guard rails should be
placed on the bridge.”

It would be negligence per se for defendant to fail to provide railings
or barriers on both sides of a bridge of the kind deseribed in this action.
Stout v. Turnpike Co., 153 N. C., p. 513; 4 R. C. L., p. 217.

The guard rails were constructed with an open space of twenty-three
inches. The principle applicable: did defendant use such care as a rea-
sonably prudent man would exercise under the same or similar circum-
stances? Was the failure the proximate cause of the injury? Morris v.
Mills (8. C.), 113 8. E, 632; Tanntan v. Amesbury, 219 Mass., p. 310.

In Campbell v. Laundry, 190 N. C,, at p. 654, it is said: “Negli-
gence was defined according to Baron Alderson’s formula: ‘Negligence
is the omission to do something which a reasonable man, guided upon
those considerations which ordinarily regulate the conduct of human
affairs, would do, or doing something which a prudent and reasonable
man would not do.” Pollock on Torts, 442.”

A highway or street is open for all—both adults and children. “The
use thereof by children for purposes of play and sport is not as a mat-
ter of law an illegitimate use of a highway, ‘Not to be anticipated by
the authorities whose duty it is to keep highways in a reasonable safe
condition.””  Morris case, supra, p. 634.

“Children, wherever they go, must be expected to act upon childish
instinets and impulses, and others who are chargeable with a duty of
care and caution toward them must calculate upon this, and take pre-
cautions accordingly.” Chief Justice Cooley in Power v. Harlaw, 57 .
Mich., 107; Loughlin v. Penn. B. R. Co., 240 Pa. St. Rep., at p. 179.

In the present case the boy was 9 years of age. The question of con-
tributory negligence is one for the jury. While a child of tender years
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is not held to the same degree of care as one of mature years in avoid-
ing an injury arising from the negligent act of another, it is ordinarily
a question of fact for the jury to determine, in an action to recover
damages therefor, whether under the circumstances, and considering his
age and capacity, he should have avoided the injury complained of by
the exercise of ordinary care. Alexander v. Statesville, 165 N. C., 527;
Fry v. Utiltties Co., 183 N. C., 281.

In Starling v. Cotton Mills, 168 N. C., 229 and 171 N. C., 222, the
child was 5 years old, and was held not to be guilty of contributory
negligence. To the same effect in C'omer v. Winston-Salem, 178 N, C,,
p- 383, the child was 28 months old. In Campbell v. Laundry, supra,
the child was 4 years old, and the many cases cited therein were chil-
dren under 7 years of age—it was held that contributory negligence
could not be attributed to them.

In Ellis v. Power Co., 193 N. C,, p. 357, a young boy 9 years of age
was held not guilty of contributory negligence in picking up an uninsu-
lated electric wire near the pathway leading to and from his home.
The Court, in that case, said: “It is a matter of common knowledge that
this wonderful force is of untold benefit to our industrial life. Electric
power is an industry-producing agency, and the hydro-electric develop-
ment has been one of the greatest factors in the State’s progress, and
especially its industrial expansion. Every legitimate encouragement
should be given to its manufacture and distribution for use by public
utility corporations, manufacturing plants, homes and elsewhere. On
the other hand, the highest degree of care should be required in the
manufacture and distribution of this deadly energy and in the mainte-
nance and inspection of the instrumentalities and appliances used in
transmitting this invisible and subtle power.”” See cases cited in
Graham v. Power Co., 189 N. C., p. 381.

For the reasons given the judgment is

Reversed.

STATE v. ERNEST BOSWELL.
(Filed 21 September, 1927.)

1. Criminal Law—Instructions—Presumption of Innocence—Special Re-
quests for Instructions—Burden of Proof—Reasonable Doubt—Ap-
peal and Error—Objections and Exceptions.

‘Where upon the trial for a homicide the judge has fully and sufficiently
charged the jury that the State must satisfy them of the guilt of the
accused beyond a reasonable doubt, the mere failure of the trial judge to
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instruct them as to the legal presumption as to the defendant’s innocence.
will not be sufficient to grant a new trial on appeal in the absence of a
special request to that effect, this presumption not being considered as
evidence in the case, though the authorities in other jurisdictions are
conflicting.

2. Criminal Law—Conspiracy—Declarations—Evidence.

The declarations of one conspirator in the furtherance of a common
design of several to commit a homicide, while the design exists, is com-
petent evidence against them all, though not made in their presence, and
the fact of conspiracy may be proven by the acts of gdifferent persons
when legally sufficient to establish it,

3. Imstructions—Contentions—Expression of Opinion—Statutes-—Appeal
and Error.

An instruction will not be held for error as an expression of opinion
by the trial judge forbidden by statute, because in stating the contention
of the State in a criminal action he says that the defendant, a witness in
his own behalf, should not be believed, as he had been proven a man of
bad character, when the instructions upon the law arising from the evi-
dence have been correct and free from error in this respect.

InpicrmeNnT for murder, before Dunn, Emergency Judge, at Febru-
ary Term, 1927, of Wirson. No error.

The defendant was indicted with Arthur Lamm and Tanner Poy-
thress for the murder of one Clayton Beaman. The defendant was con-
vieted, and from the sentence of imprisonment, appealed to this Court,
and a new trial was awarded. The case is reported in 192 N. C., 150.

Upon the second trial the defendant was again convicted of murder
in the second degree, and from the judgment of imprisonment pro-
nounced appealed to this Court, assigning errors.

0. P. Dickinson and A. 0. Dickens for defendant.
Attorney-General Brummitt and Assistant Attorney-General Nash
for the State.

BroepeN, J. In a criminal action is it reversible error for the trial
judge to omit to charge the jury that the defendant is presumed to be
innocent in the absence of a request to so charge?

The defendant excepted to the charge of the court for the reason
that the jury was not instructed by the trial judge that the defendant
was presumed to be innocent and that the burden of proof was on the
State. In the brief for the defendant it is stated: “We have looked in
vain to find some North Carolina case that has been to the Supreme
Court in which the trial judge failed to mention either the presumption
of innocence or the burden of proof. This was evidently overlooked by
the trial judge, but it makes it none the less damaging to the defend-
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ant’s interests, and we believe that it constitutes reversible error. . . .
Many courts, including this one, we think, hold that this legal presump-
tion of innocence is a piece of evidence to be weighed in favor of the
party for whom it operates and to be overcome, if it may be, by the
State.”

In support of the contention so made the defendant relies upon
Coffin v. U. S., 156 U. 8., 432, 39 L. Ed,, 481, in which the principle
is thus stated by Justice White: “Concluding, then, that the presump-
tion of innocence is evidence in favor of the accused, introduced by the
law in his behalf, let us consider what is ‘reasonable doubt.” It is of
necessity the condition of mind produced by the preof resulting from
the evidence in the cause. It is the result of the proof, not the proof
itself, whereas the presumption of innocence is one of the instruments
of proof going to bring about the proof from which reasonable doubt
arises; thus one is a cause, the other an effect. To say that the one is
the equivalent of the other is therefore to say that legal evidence can
be excluded from the jury, and that such exclusion may be cured by
instructing them correctly in regard to the method by which they are
required to reach their conclusion upon the proof actually before them;
in other words, that the exclusion of an important element of proof can
be justified by correctly instrueting as to the proof admitted. The evo-
Iution of the principle of the presumption of innocence, and its result-
ant, the doctrine of reasonable doubt, makes more apparent the cor-
rectness of these views and indicates the necessity of enforcing the one
in order that the other may continue to exist.”

Tt is obvious that if the “presumption of innocence” is evidence in
favor of a defendant, charged with crime, then it would be the impera-
tive duty of the trial judge to instruct the jury as to such presumption.

The question as to whether the presumption of innocence is evidence
or not has created a wide and divergent opinion among eminent writers
and the courts of last resort. Dean Wigmore, in his Treatise on Evi-
dence, 2 ed., Vol. 5, sec. 2511, writes: “No presumption can be evidence;
it is a rule about the duty of producing evidence. . . . But when
this erroneous theory is made the ground for ordering new trials because
of the mere wording of a judge’s instruction to a jury, the erroneous
theory is capable of causing serious harm to the administration of jus-
tice. And, because of a temporary aberration of doctrine in the Federal
Supreme Court, in Coffin v. U. 8., supra, such harm was for a time
impending. A notable academic deliverance, however, by a master in
the law of Evidence, laid bare the fallacy with keen analysis; and it
was soon afterwards discarded in the Court of its origin. In some
State Courts the contagious influence of the original error was for a

”»



N.C.] FALL TERM, 1927. 263

STATE v. BOSWELL,

time noticeable; but sound views have gradually come to prevail in the
greater number of jurisdictions.”

The identical question was discussed in the case of Commonwealth v.
Holgate, 63 Pa. Sup. Ct. (1916), p. 256. The opinion states the prin-
ciple announced in the Coffin case, and then proceeds as follows: “The
above statement has been severely criticised by both Wigmore and
Chamberlayne, and what is claimed to be its fallacy exposed in detail
in Thayer’s Preliminary Treatise on Evidence, Appendix B, p. 551
The conclusion reached by the Supreme Court has not been followed
in a number of states, and in Agnew v. U. S., 165 U. S,, 36, it is stated
that the declaration in the Coffin case that legal presumptions are
treated as evidence has a tendency to mislead. . . . We are con-
vinced that the weight of authority is against the appellant’s conten-
tion, and that the court did not err in not charging as to the presump-
tion of innocence when he had already charged as to reasonable doubt,
and that if defendant desired instructions on this particular phase of
the subject, he should have requested the court so to do.”

The Supreme Court of Pennsylvania, in the case of Commonwealth v.
Russogulo, in an opinion by Justice Moschzisker, 106 Atl., 180, held:
“The rule that a prisoner is always entitled to the benefit of any reason-
able doubt results ‘from the well-established principle that the pre-
sumption of innocence is to stand until it is overcome by proof’ of a
quality to carry that degree of conviction.” In other words, the pre-
sumption of innocence is the reason which gives rise to, and forms the
basis of, the rule as to reasonable doubt; or, as stated in 16 Corpus
Juris, 535, par. 1007: “Its (the doctrine of the presumption of inno-
cence) . . . function is to cast upon the State the burden of prov-
ing the guilt of the accused beyond all reasonable doubt.”

The Supreme Court of Missouri, in S. v. Kennedy, 55 S. W., p. 293,
examined the question with extensive citation of authorities, and came
to the following conclusion: “In this State it has been ruled, in at least
three cases, that it is not reversible error to refuse an instruction stat-
ing the presumption of innocence, when the court has fully instructed
on the doctrine of reasonable doubt. . . . Yet when the court has,
as in this case, fully instructed in his favor on the doctrine of reason-
able doubt, and the evidence so abundantly sustains the verdict of the
jury, we do not think the sentence should be reversed solely for the
failure to state the presumption.” In Culpepper v. State, 111 Pac,
p. 679, the Supreme Court of Oklahoma, speaking through Justice
Richardson, discusses the question at length, arraying the authorities
and weighing with eare the various reasons set forth on both sides of
the question.



264 IN THE SUPREME COURT. [194

STATE v. BOSWELL,

The principles of law announced in the foregoing authorities have
been recognized and applied by the courts of Arkansas, South Dakota,
Massachusetts, Kentucky, Ohio, Michigan, Florida, Kansas, and Con-
necticut: Monk v. State (Ark.), 197 S. W., 580; S. v. Cline (S.
Dak.), 132 N. W., 160; Commonwealth v. Sinclair (Mass.), 80 N. E.,
802; Stevens v. Commonwealth (Ky.), 45 S. W., 76; Morehead v. State,
34 Ohio St., 212; People v. Ostrander (Mich.), 67 N. W., 1079; §. v.
Ross (Washington, 1915), 147 Pac., 1149; McDufiz v. State (Fla.),
46 Southern, 721; 8. v. Reilly (Kan.), 116 Pac., 481; 8. v. Brauneis
(Conn.), 79 Atl., 70.

In this case the trial judge instructed the jury in substance to return
a verdict of not guilty, unless the State had satisfied the jury beyond a
reasonable doubt either that the defendant killed the deceased or that
the deceased came to his death as the result of conspiracy between the
defendant and another, and that defendant, pursuant to said purpose,
wag present, aiding and abetting in the crime. The trial judge further
defined reasonable doubt, and the record discloses that the judge used
the expression “beyond a reasonable doubt” perhaps a dozen times in
his charge to the jury. It is undoubtedly true that, in this State, it has
been the usual practice for trial judges to instruct the jury that the
defendant is presumed to be innocent, and that the burden of proof is
upon the State to satisfy the jury of the guilt of the accused beyond a
reasonable doubt. It would have been proper and usual, under our
practice, to have given such instruection, but the record discloses clearly
and unmistakably that time after time in his charge the trial judge
instructed the jury that they must be satisfied beyond a reasonable
doubt of the guilt of the defendant before a verdict could be rendered
against him. In view of what we deem the overwhelming weight of
authority upon the question, we do not feel constrained to upset the
verdiet and grant a new trial upon the record before us in the absence
of a request by the defendant for instruction upon the presumption.

The defendant also excepted to the admission in evidence of the
declaration of one Lamm, who was jointly indicted with the defendant
for the murder, such declaration not being made in the presgnce of
defendant. The State contended that the defendant Lamm entered into
a plot or conspiracy to kill deceased. It is thoroughly established law
in this State that the declaration of one conspirator in furtherance of a
common design is admissible, so long as the conspiracy continues, even
though made in the absence of the other conspirator. Usually the con-
spiracy must first be established before such evidence is competent, “but
this rule is often parted from, though it is an inversion of the order,
for the sake of convenience, and the prosecution allowed either to prove
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the conspiracy, which makes the acts of the conspirators admissible in
evidence against each other when done in furtherance of the common
object, or he may prove the acts of different persons, and thus prove the
conspiracy. S. v. Anderson, 92 N. C., 748. See, also, S. v. Stancill,
178 N. C., 683; S. v. Brinkley, 183 N. C., 720.

The defendant further excepts to the following statement of the trial
judge: “And the State says that being interested in his testimony, being
more vitally concerned in the outcome of the case, he has not told the
truth, and a man of bad character, as ke has proven himself to be by
various witnesses, who have come upon the stand, would not have told
the truth.” The defendant earnestly insists that the expression (‘as he
has proven himself to be by various witnesses,” etc., is an expression of
opinion upon the weight of evidence forbidden by law and constituting
reversible error. The record discloses that the expression complained
of occurred in the statement of the contentions of the State, and hence
the trial judge was not endeavoring to instruet the jury as to the weight
of the evidence, but was merely summarizing the contentions of the
parties. We cannot hold the expression of suflicient moment to war-
rant a new trial.

The record, as a whole, leaves us with the impression that the defend-
ant has had a fair trial. While the jury might well have brought in a
verdict of acquittal from the evidence, yet, under our law, they were
the sole finders of the facts and the sole weighers of the evidence, and
we find no reason in law for disturbing the verdiet.

No error.

JANIE O. HUNT v. J. W. COOPER, SHERIFF OF BERTIE COUNTY.
(Filed 28 September, 1927.)

1. Taxation—Counties—Actions—Recovery of Illegal Taxes Paid—Plead-
ings—Allegations—Statutes.

In order to recover money paid under protest to the sheriff as taxes on
land within the county, it is necessary to allege that the taxes sought to
be recovered were illegally imposed or unlawfully collected, and in the
absence of such allegation an injunction against the sale of the land for
the payment of the taxes due will be denied. C. 8., 7979.

2. Same—Extension of Time to Collect Back Taxes.

The Legislature has the power to enact a law to extend the time to the
sheriff for the collection of taxes due in the past, and to foreclose upon
the land for that purpose, and where the owner has neglected to pay
them such owner may not pay under protest and recover them, or suc-
cessfully seek injunctive relief against the sheriff’s sale, in the absence of
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allegation that the taxes collected by the sheriff were illegal or unlaw-
fully collected. 3 C. S., 8005(a), (b), (¢), (d); Laws of 1925, ch. 80;
1927, ch, 89.

3. Same—Injunction,

Where the owner has not paid the back taxes due within the county
and their collection by the sheriff is authorized by statute, the mere fact
that the sheriff knew the lessee had agreed with the owner to pay them
and had given the former certain indulgence or extension of time for
their payment, or that the sheriff had made settlement for the taxes, or
that he had not given the owner notice of the lessee’s delinquency, does
not relieve the owner of liability for their payment or entitle him to
injunctive relief against the sheriff’s foreclosure upon the lands.

4. Same—Written Notice—County Treasurer—Parties.

In order to recover moneys illegally or unlawfully demanded of the
sheriff from the owner on lands situated within the county, and paid by
the owner under protest, and not returned to him, the statute does not
authorize suit against the gheriff for its recovery, and the statutory
method must be pursued by suit against the county, etc, by whose au-
thority or for whose benefit the tax was levied, after thirty days written
notice to the treasurer thereof.

AppEAL by plaintiff from a judgment of Grady, J., dissolving a tem-
porary order restraining the collection of taxes assessed against the
plaintiff’s property and dismissing the action. From Berrie. Affirmed.

The plaintiff alleged in her first cause of action that she owned two
farms in Bertie County which she had leased to J. T. Nicholls in 1923
and 1924 in consideration of an annual rent of $3,000, and the payment
by Nichols of all taxes annually assessed against said property; that the
taxes assessed against it for these two years were respectively $449.05
and $449.07; that for several preceding years the defendant had col-
lected the taxes from Nicholls and had not at any time demanded pay-
ment of the plaintiff, although she had written him to inquire whether
the taxes had been paid; that in 1925 and 1926 the defendant had set-
tled with the county for the taxes due for 1923 and 1924 of his own
volition; that from time to time he had granted indulgence to Nicholls,
who died insolvent in December, 1926; that the defendant had levied
upon and advertised the said lands for sale to pay delinquent taxes, and
that the levy and advertisement were wrongful and unlawful.

For a second cause of action the plaintiff alleged that the taxes
assessed for 1925 and 1926 amounted to $1,180.82, which Nicholls
had agreed but failed to pay; that the defendant had continued his
indulgence to Nicholls and had not called upon the plaintiff for pay-
ment, in consequence of which she had not attempted to assert her lien
as landlord; and that she had paid the taxes for 1925 and 1926 under
protest and had since demanded that the amount be returned.
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The defendant demurred to each cause of action and his Honor being
of opinion that the plaintiff could not recover on either, sustained the
demurrer. The plaintiff excepted and appealed.

Craig & Pritchett for plaintiff.
Gillam & Spruill and Winston, Matthews & Kenney for defendant.

Apams, J. It is provided by statute that unless a tax or assessment,
or some part thereof, be illegal or invalid or levied or assessed for an
illegal or unauthorized purpose, no injunction shall be granted by any
court or judge to restrain the collection thereof in whole or in part, and
that if any person shall have a valid defense to the enforcement of a
tax or assessment which is not illegal or unauthorized, he shall pay
such tax or assessment to the sheriff and afterwards seek to recover it in
accordance with the statutory method. C. 8., 7979. The statute has
been so frequently considered and explained as to call for the citation
of no decisions pointing out the necessity of alleging, when an injunc-
tion is sought, that the tax or assessment is illegal or invalid or levied
or assessed for an illegal or unauthorized purpose. As to this it is
sufficient to say that there is no such allegation in either cause of action.
Notwithstanding the want of such an allegation the plaintiff impeaches
the authority of the defendant to make the sale. In 1923 the Legis-
lature enacted a statute conferring upon sheriffs and tax collectors au-
thority to collect arrears of taxes for the years 1917 to 1922; in 1925
the time was extended to 1923 and 1924; and in 1927 to 1925 and 1926,
the authority thus conferred to cease and determine on the first day of
January, 1929. 3 C. 8., 8005(a), (b), (¢), (d); Laws 1925, ch. 80;
Laws 1927, ch. 89. The obvious purpose of the act of 1927 was to
continue in effect until the first day of January, 1929, the power there-
tofore conferred upon sheriffs and tax collectors by the acts of 1923 and
1925. That the General Assembly has power to enact legislation of this
character is not to be questioned. R. R. v. Comrs., 82 N. C., 259;
Johnson v. Royster, 88 N. C., 194; Jones v. Arrington, 91 N. C., 125;
whid., 94 N. C., 541; Wilmington v. Cronly, 122 N. C., 383; Lumber
Co. v. Smith, 146 N. C., 199.

The plaintiff bases her action chiefly upon the allegation that the
defendant, knowing that Nicholls had agreed to pay the tax, indulged
him from time to time, and finally settled with the county for all taxes
due for 1923 and 1924, and thereby extinguished all liens upon her
land for unpaid taxes, and that the defendant must seek his remedy in
an action against the estate of Nicholls. We entertain a different
opinion. The rental contract between the plaintiff and Nicholls did not
relieve the plaintiff of the duty to see that her taxes were paid. She
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could not excuse her delay by pleading the sheriff’s failure to notify her
that her taxes were due. If the tax assessed against her land was not
paid the lien continued in effect. From a legal viewpoint the tax debtor
was the plaintiff, not Nicholls; and for this reason the principle upon
which Kerner v. Cottage Co., 128 N. C., 294, was decided is not applica-
ble. The sheriff’s settlement with the county did not extinguish the de-
linquent taxpayer’s liability. Jomes v. Arrington, supra,; Berry wv.
Davis, 158 N. O, 170.

The only additional allegation in the second cause of action which
may be regarded as material is this: some time in the year 1927 the
plaintiff paid to the defendant “under protest” the taxes assessed against
her property in 1925 and 1926, “and has since demanded a return of
the same”” This evidently is insufficient. There is no allegation, as
the statute requires, that a written notice of the protest was given the
defendant or that a written demand for repayment was made within
thirty days after payment upon the treasurer of the State or county.
The provision is that if a tax which is paid under provest in the method
prescribed is not refunded upon legal demand, the taxpayer may sue
the county, city, or town by whose authority or for whose benefit the
tax was levied; but there is no authority for such a suit against the
sheriff. Ragan v. Doughton, 192 N. C., 501; R. E. v. Comrs., 188
N. C, 265; Murdock v. Comrs., 138 N. C., 124; Purnell v. Page, 133
N. C,, 125. Tundeed, the plaintiff admits that she cannot maintain an
action to recover the amount alleged to have been psid under protest.
This judgment is

Affirmed.

LUCY R. OUTLAW v. J. W. COOPER, SHERIFF OF BERTIE COUNTY.
(Filed 28 September, 1927.)
See Hunt v. Cooper, ante, 263.

AppesL by plaintiff from a judgment of Grady, J., dissolving a re-
straining order and dismissing the action. Affirmed.

Craig & Pritchett for plaintiff.
Gillam & Spruill and Winston, Matthews & Kenney for defendant.

Apams, J. The controversy in this case is practically identical with
that in Hunt v. Cooper, ante, 265, and the decision in the latter case is
controlling in this.

Affirmed.
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P. H MITCHELL Er arL. v. W. T. HECKSTALL.
(Filed 28 September, 1927.)
1. Decds and Conveyances—Courts—Interpretation—Intent of Parties as
Expressed by Themselves.

Where the parties themselves have interpreted their deed to lands and
expressed it in the written instrument, such interpretation will be given
consideration by the court in its interpretation, and will be allowed to
avail when substantially consistent with the other parts of the deed
being construed and not declared inoperative for an apparent immaterial
variation therewith.

2, Same—DEvidence—Boundaries—Location—Estoppel.

Where in a deed to a mill site and certain lands included therein the
parties have themselves expressed their true intent and meaning as to
the quantity of lands conveyed, parol evidence consistent with the de-
scription in the deed, the admissions of the parties and the intent ex-
pressed by them in the instrument, are erroneously rejected upon the
trial, and it is reversible error for the trial court to disregard them and
to hold that the grantor in the deed and those claiming under him were
estopped by the deed, when the evidence excluded would tend to establish
the fact otherwise.

Aprear by plaintiffs from Grady, J., at February Term, 1927, of
Bertiz. Error.

Craig & Pritchett for plaintiffs.
Winston, Matthews & Kenney for defendant.

Apams, J. The plaintiffs brought suit to recover damages of the de-
fendant for wrongfully cutting and removing timber from land to which
they claimed title and for an injunction perpetually to enjoin the tres-
pass. The defendant denied the title of the plaintiffs and alleged that
on 30 January, 1896, their ancestor, John Mitchell, had conveyed to
him the property in controversy which was described in the deed as
follows: “The Hoggard Mill, which embraces both the sawmill and
grist mill, the acre of land on which is the mill site, the mill pond and
all the privileges of ponding water and all lands and waters used and
belonging to said mill, which was formerly the property of Josiah
Mizell and W. J. Mitchell, and afterwards the property of Henry
Mizell, John Mitchell and T. J. Heckstall. The true intent and mean-
g of this deed is to convey to W. T. Heckstall and his heirs, John
Mitchell, one-third undivided interest in and to all of that certain mill,
sawmill, grist mill, land covered by the waters of the pond and all other
appurtenances and appliances appertaining to the Hoggard Mill.”
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The judgment contains these two recitals: “It was admitted in open
court that the plaintiffs, as heirs at law of John Mitchell, deceased, are
claiming under him a part of the lands covered by the waters of the
Hoggard mill pond, as described in the pleadings, and that no other
lands than those covered by the waters of said mill pond are in contro-
versy in this action; it was also admitted that the defendant is the
grantee in the deed executed by said John Mitchell and wife to the de-
fendant, 30 January, 1896.” (2) “The plaintiffs, heirs at law of John
Mitchell, undertook to show during the hearing that the deed of con-
veyance from John Mitchell and wife to the defendant, as herein set
out, only conveys the land to the run of the swamp as covered by the
waters of the Hoggard mill pond, said run being located somewhere
near the middle of the said mill pond.”

It was adjudged that the plaintiffs were estopped by the deed of their
ancestor, that the restraining order be dissolved, and that the defendant
go without day.

There was evidence tending to show that John Mitchell, Henry Mizell
and T. J. Heckstall had been tenants in common of a tract of land on
the east or south side of the run of Hoggard mill swamp, including the
mill site, that John Mitchell owned an adjoining bu‘ separate tract in
which Mizell and Heckstall had no interest, and that the “run” is the
dividing line between the two tracts. If it be granted that the general
description of the land in John Mitchell’s deed contains expressions
which, standing alone, would include the whole pond, the deed never-
theless bears evidence of the interpretation the parties themselves gave
it at the time of its execution—evidence of its true intent and meaning.
This intent is abundantly supported by the language employed in the
premises as well as the grantor’s covenant of seizin and warranty as to
his one-third undivided interest in the described property. In 8. .
Bank, 193 N. C., 524, it is said that when the parties have interpreted
their contract the courts will ordinarily follow such interpretation, for
it is presumed that they knew what they meant and were least likely to
mistake its purpose and intent. Indeed, the modern doctrine does not
sanction the application of such technieal rules as will defeat the inten-
tion of the grantor as expressed in the language he has used, for the
obvious intention must prevail unless in conflict with some canon of
construction or rule of property. Mistake or apparent inconsistency in
the description shall not be permitted to disappoint the intent of the
parties if the intent appear in the deed. This principle is established
by an unbroken line of our decisions. Ritter v. Barrett, 20 N. C., 266;
Cooper v. White, 46 N. C., 389; Ipock v. Gaskins, 161 N. C., 674;
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Willigms v. Williams, 175 N. C., 160; Seawell v. Hall, 185 N. C.,, 80.
The admission entered of record does not preclude the application of
this prineiple.

We are of opinion that there was error in adjudging that the plain-
tiffs are estopped by their ancestor’s deed.

Error.

STATE v. JOHN GOODING.
(Filed 28 September, 1927.)

1. Criminal Law—Judgments—Suspended Judgments—Good Behavior—
Sentence.

Where a defendant is tried for the violation of a criminal statute and
taxed with the costs and required to give bond in a certain amount for
his appearance in court for a certain period of time to show good be-
havior, the court after the full limit of time had expired is without war-
rant of law to adjudge that the defendant had violated the criminal law
and impose a sentence of imprisonment upon him and assign him to
work on the county roads.

2, Same—Facts Found—Constitutional Law.

Where a defendant convicted of a criminal offense has had sentence
suspended upon condition that he appear at certain times in court and
show good behavior, it is required that a judgment rendered at a later
time find the facts upon which a sentence has been imposed and specify
the findings of a certain criminal offense the defendant is found to have
committed, in order to show that the defendant had been informed of the
offense before sentence. Const., Art. I, sec. 11.

ArreaL by defendant from Cranmer, J., at March Term, 1927, of
JONEs.

The facts determinative of the question presented are as follows:

At the September Term, 1925, “Jones Superior Court, in an action
appearing on the minute docket as No. 53, 8. v. John Gooding, the de-
fendant waived the finding of a bill and entered a plea of “guilty pos-
sessing liquor”; wherenpon Hon. W. M. Bond, judge presiding, as
appears from the record, entered the following judgment: “Fine $150
and costs. Prayer for judgment continued for twelve months. Defend-
ant required to give bond in the sum of $150 for his appearance here
for two years to show good behavior.”

The clerk of the Superior Court of Jomnes County, in response to
request from the Attorney-General, certifies that the following entries
appear upon the minutes of the court: “Fall Term, 1925. Defendant
waives finding of bill and pleads guilty. Fine $150 and costs. Prayer
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for judgment continued for twelve months. Defendant required to give
bond in the sum of $150 for his appearance at the next two terms of
court and pay the costs. Spring Term, 1926, continued under former
order. Fall Term, 1926, off. Bill of costs and fine of $150, paid at the
Fall Term, 1925.”

Thereafter, judgment was entered in the same cause by Hon. E. H.
Cranmer, judge presiding, at the March Term, 1927, as follows:

“The court finds that the condition upon which the prayer was con-
tinued has been violated, therefore, it is ordered, adjudged and decreed
that the defendant, John Gooding, be confined in the common jail of
Jones County for a term of twelve months, and assigned to work the
roads of Lenoir County.”

From this latter judgment the defendant appeals, assigning error.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
Shaw & Jones for defendant.

Stacy, C. J., after stating the case: There are several reasons why
the judgment in this case, from which the defendant appeals, cannot be
sustained.

In the first place, the only thing definite and certain about the judg-
ment entered at the September Term, 1925, is the fine of $150 and
costs. If the defendant were not entitled to be discharged upon the
payment of this fine and costs, which he may have been, it is clear that
under the next sentence, “prayer for judgment continued for twelve
months,” no judgment could be entered after the lapse of one year, or
twelve months, which expired September, 1926. Therefore, the judg-
ment rendered at the March Term, 1927, is without warrant of law and
must be held for naught. 8. v. Hilton, 151 N. C., 687.

In the next place, if the case were not off the docket at the March
Term, 1927, it may be doubted as to whether the finding that “the con-
dition upon which the prayer was continued has been violated,” with-
out more, is sufficient to warrant the imposition of a road sentence. In
8. v. Hardin, 183 N. C., 815, it was said that where judgment in a
criminal prosecution has been suspended on condition that the defend-
ant pay costs and remain of good behavior, the term “good behavior,”
by correct interpretation, means such conduet as is authorized by the
law of the State. In other words, the violation of some criminal law of
the ‘State must be made to appear before a defendant can he held to
have violated the terms of such suspended judgment.

It is provided by Art. I, sec. 11, of the Constitution that in all erim-
inal prosecutions “every man has the right to be informed of the accusa-
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tion against him.” And we apprehend a charge or finding that a de-
fendant has not been of good behavior, or has violated the criminal
law of the State, without specifying the nature or cause of the accusa-
tion against him, would not warrant the court in proceeding to sentence,
even under a suspended judgment. §. v. Everitt, 164 N. C, 399. The
record fails to disclose any evidence upon which the court acted.

Again, in Yu Cong Eng v. Trinidad, 271 U. 8., 500, Chief Justice
Taft, speaking to the constitutionality of an act of the Philippine
Legislature, which undertook to prohibit any person, firm, or corpora-
tion, engaged in commerce or other activity for profit in the Philippine
Islands, from keeping its account books in any language other than
English, Spanish, or some local dialect, said “that a statute which re-
quires the doing of an act so indefinitely described that men must guess
at its meaning, violates due process of law.” For like reason, and per-
haps a stronger one, as it deals directly with the liberty of the citizen,
we think it may be said that the enforcement in a criminal prosecution
of the provisions of a suspended judgment, which are so indefinite and
uncertain as to require the defendant to guess at their meaning, violates
due process of law.

Upon the record as presented the defendant is entitled to be dis-
charged.

Error.

JOHN EVANS aND WirE, LAURA EVANS, v. W. 8. COWAN.
(Filed 28 September, 1927.)

Evidence—Questions for Jury—Contradictory Testimony of One Witness
-—Deeds and Conveyances — Equity — Reformation of Instruments—
Fraud or Mistake.

Where a timber deed is sought to be corrected for including erro-
neously other than cypress timber which alone was intended to have
been conveyed, the testimony of one witness upon the question involved,
though e¢ontradictory thereon, raises a question for the determination of
the jury upon the issue of fraud or mistake.

Civir action before Moore, Special Judge, at May Term, 1927, of
BerTIE.

This was an action instituted by the plaintiffs against the defendant
for the correction of a timber deed, executed by plaintiffs and delivered
to the defendant.

It was alleged in the complaint that the contract between the parties
was to the effect that the plaintiffs would sell to the defendant only the

18—194
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merchantable cypress timber growing and standing on or about four
acres of land in the mill pond. Thereafter the defendant had a deed
prepared, which included “all the timber of every kind and size in
swamp at high water mark,” upon a tract of land containing about 200
acres. John Evans died pending the suit, but he and his wife, Laura
Evans, held title to the land upon which the timber stands by entireties.

The plaintiffs further alleged “that said deed and contract had not
been drawn in accordance with the bargain had with W. S. Cowan (the
defendant), and that they had been tricked and deceived into signing
said paper-writing, and that it did not contain their contract.”

The evidence tended to show that the bargain was made by the plain-
tiffs with one Winbrow, agent of defendant.

Plaintiff testified: “After we had our bargain with Winbrow, he
came back there and read the contract. Mr. Taylor, Mr. Winbrow and
Mr. Cowan came. I don’t know who wrote the paper. I don’t know
what Winbrow said the first time about having the timber paper writ-
ten. When they came back they had a paper and Mr. Taylor read it.
There was nothing in the paper but cypress—that is all they read to
me. . . . Taylor read the contract. Winbrow was there. He was
the one that came and made the bargain. . . . I can’t read and
write. I signed the deed. I can write my name. I signed the name to
the complaint. . . . Mr. Taylor told me that the deed only con-
tained cypress. Yes, Cowan and Winbrow were there. He told me it
contained nothing but cypress and I signed it. . . . Cowan was at
my house at the time the deed was signed. I tell the jury that he was
there when it was read.” Taylor was the justice of the peace who took
the acknowledgment of plaintiffs.

Plaintiff further testified: “I didn’t say that Winbrow came to me
and talked to me about buying the timber. I had no conversation with
him. My husband did. I didn’t hear it. Winbrow said nothing to me.
He came to see my husband. My husband told me he was going to sell.”

From judgment for plaintiff, assessing damages at $50, tl}e defendant
appealed.

Bridger & Ely and Winston, Matthews & Kenney for plaintiffs.
Craig & Pritchett for defendant.

Broepew, J. The merit of this appeal involves the sole question as
to whether or not there was sufficient evidence of mistake or fraud to be
submitted to the jury. The only evidence bearing upon the question is
the testimony of plaintiff, Laura Evans. She testified both ways upon
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the subject. In one portion of her testimony she said: “After we had
our bargain with Winbrow he came back there and read the contract.”
At another time she testified that she had no conversation with Win-
brow, the agent of defendant. However, it appears that she further
testified that there was a misreading of the deed to her at the time of
her signature, and that the defendant and his agent were present. The
defendant Cowan denied that he was present, and Mr. Taylor, the jus-
tice of the peace, denied that there was any false reading of the deed.

Conflicting statements of a witness in regard to a material or vital
fact do not warrant a withdrawal of the case from the jury. Such in-
consistencies only affect the credibility of the witness, and it is the
funection of the jury to determine whether any weight or what weight
shall be given to the testimony. Shell v. Roseman, 1565 N. C,, 90;
Christman v. Hilliard, 167 N. C., 5; Smith v. Coack Line, 191 N. C.,
589.

‘We hold, upon the record, that there was sufficient evidence to be sub-
mitted to the jury, and the judgment is

Affirmed.

E. V. GASKINS v. EVELYN D. MITCHELL, ADMINISTRATRIX OF
W. G. MITCHELL ET AL.

(Filed 28 September, 1927.)

Trials—Issues—Contracts—Pleadings—Counterclaim—Appeal and Error
—New Trials.

Where in an action to recover for goods sold and delivered a complete
defense is set up in the answer upon a warranty, it is reversible error for
‘the trial court to submit, over the defendant’s exception, but one issue
as to plaintiff’s damages, and refuse to submit an issue tendered by the
defendants upon the defense it had set up.

Arpear by defendants from Moore, Special Judge, at May Term,
1927, of Berrie. New trial.

The issues submitted to the jury were answered as follows:

1. Are the defendants indebted to the plaintiff, and if so, in what
sum? Answer: $228.50, with interest.

2. TIs the plaintiff indebted to the defendants upon the counterclaim
set up in the answer, and if so, in what sum? Answer: Nothing.

From judgment upon the verdict, defendants appealed to the Supreme
Court.
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Grllam & Spruwill for plaintiff.
A. T. Castelloe and Craig & Pritchett for defendants.

Connor, J. This is an action to recover of defendant, administratrix
of W. G. Mitchell, the balance due on the purchase price of one Leader
Water System, sold by plaintiff to W. G. Mitchell, and installed in his
store-building at Aulander, N. C. Defendants deny that the said W. G.
Mitchell purchased the said water system, as alleged in the complaint.
In their answer they allege that “the said water system was installed
by plaintiff in the store of the said W. G. Mitchell, deceased, with the
express warranty on the part of the plaintiff to the said deceased, that
the same would furnish an ample supply of water to keep water running
in the soda fountain in said store at all times and would give complete
satisfaction in every respect, and with the said warranty and under-
standing the deceased agreed to purchase same and did so purchase
same; that soon after the said water system was installed as aforesaid,
the said W. G. Mitchell notified plaintiff that the water system was not
giving satisfaction or performing the work as he had warranted the
same to do, and the plaintiff was asked to remove the same from the
building ; that defendants are willing to return said system to the plain-
tiff at any time, and have asked plaintiff several times to remove the
same; that the aforesaid warranty is specifically set up and pleaded as
a defense to plaintiff’s cause of action.”

In reply to this allegation, plaintiff alleges that “he has performed
each and every condition of said centract of sale with the said W. G.
Mitchell, deceased, and that there has been no breach of warranty in the
sale of said property on the part of the plaintiff.”

Defendants excepted to the issues submitted to the jury and tendered
other issues which arise upon the pleadings with respect to the terms
upon which the water system was installed, and as to whether plaintiff
had complied with said terms. To the refusal of the court to submit
these issues defendants excepted. Assignments of error based upon
these exceptions are sustained. There was evidence tending to support
the allegations in the answer. Defendants’ contentions upon this evi-
dence were not presented to the jury in the charge of the court upon
the issues submitted. The facts in controversy upon which defendants
rely as a defense to plaintiff’s recovery have not been determined by
the jury.

In Carter v. McGhll, 168 N. C., 507, it is said: “A cause of action
or defense should not be tried upon the issue as to damages, merely,
where objection is made, but a separate issue should be submitted, and
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the issue as to damages left to embrace that subject alone.” See, also,
Brown v. Ruffin, 189 N. C., 262, where it is said that when a material
defense is pleaded, it is proper for the court to submit an issue on it.
Owens v. Phelps, 95 N. C., 286.

Where liability either upon contract or in tort involves material facts,
alleged by one party and denied by the other, in the pleadings, an issue
should be submitted to the jury, clearly presenting the controversy for
their determination, from the evidence, and under the instructions of
the court. It is not, ordinarily, sufficient to submit an issue as to in-
debtedness or damages, merely.

For the error with respect to the issues, defendants are entitled to a

New trial.

STATE v. A. B, SCHLICHTER anxp O. M. SCHLICHTER.

(Filed 28 September, 1927.)

1. Constitutional Law—Criminal Law—Certiorari—Review.

Where the Superior Court judge has declared a sentence by a preced-
ing judge void as an alternative judgment in a criminal prosecution, and
has therefore disregarded it, the Supreme Court is authorized under our
Constitution empowering it among other things ‘“to issue any remedial
writs necessary to give it general supervision and control over the pro-
ceedings of the inferior courts” to issue a writ of cértiorari to bring the
question before it upon the State’s application therefor.

2. Judgments—Alternative Judgments — Suspended Judgments ~— Execu-
tion—Appeal and Error—Matters of Law—Reversal.

Where the officials of a bank have knowingly permitted deposits to be
made in the bank while insolvent, a judgment that they be confined in
the State’s prison for a certain time, capias to issue at a stated term if
the judge holding the term should find as a fact that restitution to the
receiver in a certain amount of money had not been made by the de-
fendants, is neither an alternate nor a suspended judgment, but is sus-
pended execution and is valid; and the action of the trial judge at the
ensuing term in holding it invalid as a matter of law, is reversible error.

Perition for certiorart to review judgment of Midyette, J., rendered
at January Term, 1927, of Harrrax.

Attorney-General Brummitt and Assistant Attorney-General Nash for
the State.
Pippen & Picot and Geo. C. Green for defendants.
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Sraoy, C. J. The State’s application for writ of certiorari to bring
up the record in this case for review was made and allowed under
Article IV, sec. 8, of the Constitution which empowers this Court,
among other things, “to issue any remedial writs necessary to give it a
general supervision and control over the proceedings of the inferior
courts.” The remedial appropriateness of the writ is established by the
authorities on the subject. S.wv. Swepson, 83 N. C., 585, and cases there
cited.

The question of law presented by the record arises out of the follow-
ing fact situation:

1. At the August Term, 1925, Halifax Superior Court, the defend-
ants, A. B. Schilchter and O. M. Schlichter, president and cashier, re-
spectively, of the Bank of Hollister, were convicted of violations of the
banking act, in that as officers of said bank, they received or permitted
an employee to receive deposits therein with knowledge of the fact that,
by reason of the bank’s insolvency, such deposits then being received
were taken at the expense or certain peril of the depositors presently
making them. S. ». Hightower, 187 N. C., 300.

2. Judge Albion Dunn, who presided, after finding that the defend-
ants had paid $12,000 to the receivers of the defunct bank, upon recom-
mendation of the solicitor, adjudged ‘“that the defendant, A. B.
Schlichter, be confined in the State’s prison for a term of not less than
three years and not more than five years, and that the defendant, O. M.
Schlichter, be confined in the State’s prison for a term of not less than
two years and not more than three years. Capias to issue at the Janu-
ary Term, 1927, of Halifax Superior Court, if the judge holding the
said court shall find as a fact that the said A. B. Schlichter and O. M.
Schlichter have failed to pay to the receivers of the said bank the sum
of eight thousand eight hundred and thirty dollars, with interest from
the 25th day of August, 1925.”

3. At the January Term, 1927, Halifax Superior Court, Judge Gar-
land E. Midyette, who presided, found as a fact that the defendants
had failed to pay to the receivers of the Bank of Hollister the sum of
$8,830, with interest from 25 August, 1925, whereupon the solicitor for
the State moved that capias issue in accordance with the judgment pre-
viously entered. The court continued this motion for capias until the
January Term, 1928, being of opinion that the judgment entered at the
August Term, 1925, was void, because alternative, and that the case was
then before the court for disposition as if no previous judgment had
been rendered.

It is manifest, we think, that Judge Midyette declined the solicitor’s
motion for capias because of his opinion that no valid judgment had



N. C.] FALL TERM, 1927. 279

MOoRRIS v. BOGUE CORPORATION,

been entered in the case, and not as a matter of discretion under the
judgment previously rendered, if indeed he had such diseretion, which
it is unnecessary to decide, as the question is not before us.

But it was error to hold the judgment of Judge Dunn, entered at the
August Term, 1925, void as a matter of law. It is not an alternative
judgment within the principle announced in S. ». Perkins, 82 N. C,
682, nor a suspended judgment as was the case in S. ». Hardin, 183
N. C., 815, but rather a suspended execution as discussed in 8. w.
McAfee, 189 N. C,, 820, and 8. v. Vickers, 184 N. C., 676, which,
strictly speaking, is no part of the judgment at all. S. v. Yates, 183
N. C, 753.

These questions have been so thoroughly discussed in the recent cases
of 8. v. Edwards, 192 N. C,, 321, S. v. T'ripp, 168 N. C,, 150, and §. v.
Everitt, 164 N, C., 399, that we are content simply to refer to what was
said in these late cases as authority for our present position. See, also,
S. v. Shepherd, 187 N. C., 609; S. v. Phallips, 185 N. C., 620; S. v.
Strange, 183 N. C., 7753 S. v. Burnette, 173 N. C., 734; In re Hinson,
156 N. C., 250; S. v. Hilton, 151 N. C., 687; S. v. Whitt, 117 N. C,,
804 8. v. Crook, 115 N. C., 763; S. v. Overton, 77 N. C,, 485; Ex parte
United States, 242 U. S., 273 Bernstein v. U. S., 254 Fed., 967; Notes,
39 L. R. A, (N. 8.), 242, and 33 L. R. A. (N. 8.), 112.

Error.

A. B. MORRIS v. BOGUE DEVELOPMENT CORPORATION AND
L. B. WEST.

(Filed 28 September, 1927.)

1. Evidence—Pleadings—Amendments-—Admissions.

In a civil action to recover for services rendered where an amend-
ment to the complaint has been allowed and filed by the plaintiff, the
allegations of the original complaint when contradictory to the plaintiff’s
position upon the trial are competent evidence of admissions when rele-
vant and having that effect.

2. Same~—Attorney and Client—Principal and Agent.

Where the original complaint has been amended its allegations are
competent as admissions of plaintiff, when falling within the rule,
though the pleading has been signed only by the plaintiff’s attorney and
not signed or verified by him, it being within the scope of the authorized
acts of the attorneys and a part of the court records in the case.
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ArpEsL by Bogue Development Corporation from Cranmer, J., and a
jury, at June Term, 1927, of CarrErET. New trial,

C. B. Wheatley and J. F. Duncan for plaintiff.
E. H. Gorham and Cowper, Whitaker & Allen for defendant.

Crarksown, J. This is a civil action brought by plaintiff against de-
fendant to recover $1,000. The amended complaint alleges “being the
brokerage due the plaintiff for his services, time and skill.”

For the purpose of impeachment, the defendant offered in evidence
the original, or first, complaint filed in the action. This was objected
to by plaintiff, and sustained by the court below. In this we think
there was error.

In Norcum v. Savage, 140 N. C., 472, it was decided : Where defend-
ant had been permitted to file an amended answer, the original answer
containing admissions was admissible. Adams v. Utley, 87 N. C,, 356;
Guy v. Manuel, 89 N. C., 83; Cummings v. Hoffman, 113 N. C., 267;
Gossler v. Wood, 120 N. C, 69; Willis v. Tel. Co., 150 N. C,, 318;
White v. Hines, 182 N. C., 275; Weston v. Typewriter Co., 183
N.C,p. 1L

In Guy v. Manuel, 8% N. C., at p. 84, quoting from Adams v. Utley,
supra, it is said: “It was held that the evidence was competent, and that
‘the admissions of a party are always evidence against him, and the
fact that they are contained in the pleadings filed in the eause does not
affect its competency.” But the defendant’s counsel insist that that
case is distinguishable from this, because there the answers were veri-
fied by the defendant, and in this, they are simply signed by counsel
without verification. It is a distinction without a practical difference.
For the admissions of attorneys in the conduct of an action are always
admissible in evidence against their clients, especially when the admis-
sions are of record.”

In Ledford v. Power Co., ante, at p. 102, it is said: “The plead-
ing was competent, although in another case—a declaration of the
party. 22 C. J., sec. 374(3); Blozham v. Timber Corp., 172 N. C., 87;
Alsworth v. Richmond Cedar Works, 172 N. C., p. 173 Pope v. Allis,
115 U. 8., p. 353.” °

For the reasons given, there must be a

New trial.
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J. 8. WHITEHEAD v. WILSON KNITTING MILLS.
(Filed 28 September, 1927.)
Insurance, Fire—Mortgages—Trusts—Premiums—Loss Payable Clause—

Conditions—Covenants—Contracts~—Cancellation—Notice—Statutes.

The provision in the loss payable clause of a fire insurance policy
taken out by the mortgagor that the mortgagee (or trustee) will pay the
premiums on demand should the mortgagor not do so, is held to be a
condition upon which the mortgagee may receive the benefit of the pro-
tection afforded by the policy as a special contract made in his favor,
and not as a covenant that he will pay the premiums on demand of the
insurer, upon the mortgagor’s default: and upon the mortgagee’s refusal
or neglect to pay the premiums in default upon the insurer’s demand,
the latter may, after ten days written notice, cancel the policy contract
under the provisions of our statute. C S., 6437.

ConnNoOR, J., took no part in the consideration or decision of thig case.

ArpeaL by plaintiff from Nunn, J., at June Term, 1927, of WiLsox.

Civil action to recover of defendant premiums paid by plaintiff on
fire insurance policies, tried originally in the Wilson General County
Court, where there was a partial recovery for the plaintiff. On appeal
to the Superior Court the cause was remanded with direction that a
judgment of nonsuit be entered in the case.

The fact situation is as follows:

1. In Marech, 1920, J. T. O’Briant executed to the defendant a pur-
chase-money deed of trust on land situate in Wilson County, to secure
an indebtedness of $30,000, in which, among other things, “The said
O’Briant agrees to and with the said Knitting Mills Company, that he
will cause the buildings located upon said premises to be insured against
loss or damage by fire in at least the sum of $25,000, and that he will
pay all premiums thereon, and that the said policy or policies shall be
made payable to the said trustee for the benefit of the said Knitting
Mills, and that if the said O’Briant shall fail, neglect or refuse to
effect such insurance and to pay the premiums thereon, then the said
Knitting Mills may effect such insurance and pay all premiums thereon,
and all premiums paid by it shall be due and payable within 30 days
from date of payment, and shall be secured in same manner as the
notes or bonds herein recited are secured.”

2. Pursuant to this stipulation the said O’Briant, on 25 March, 1920,
procured and had the plaintiff, as agent, to issue to him three fire insur-
ance policies of $10,000 each on the buildings located on the premises
above mentioned. Each of said policies was issued for one year and
contained, or had attached thereto, a “New York standard mortgage
clause” in which, among other things, it was provided that any loss or
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damage arising under said policy, should be payable to the trustee, as
his interest might appear, etec.

3. Upon the exccution of the policies, they were delivered to the
trustee, named in the deed of trust, who immediately forwarded them to
the defendant at its main office in Tarboro, where rhey were received
and accepted by the defendant, and have been in its possession ever
since.

4. One of the provisions appearing in the standard mortgage clause
attached to cach of the policies is as follows: “Provided, that in case
the mortgagor or owner shall neglect to pay any premium, due under
this poliey, the mortgagee (or trustee) shall, on demand, pay the same.”

5. Though repeated demands were made upon J. 1. O’Briant to pay
the premiums on these policies, he neglected to do so for more than
sixty days; whereupon the plaintiff notified the trusice of the nonpay-
ment of said premiuwms, and was advised that, in the opinion of the
trustee, “both the mortgagor and the mortgagee are liable for the
premiums.”

6. Acting upon the assumption of liability on the part of both
O’Briant and the defendant for the pavment of said premiums, the
plaintiff, in accordance with local custom, paid, out of his own personal
funds, the premiums, amounting in the aggregate to $495, to the com-
panies issuing the policies.

7. Thereafter, on 5 September, 1920, the plaintiff, for the first time,
notified the defendant of the nonpayment of said premiums and de-
manded payment thereof. The defendant declined and refused to pay
the same. The policies were not surrendered by the defendant, nor
were they canceled by the plaintiff. They remained in full force and
effect until 25 March, 1921, the date of their expiration.

8. The plaintiff had the right at any time to cancel said policies, or
to have them canceled, for nonpayment of premiumms, also the right to
cancel them, as to the interest of the mortgagee, by giving the mortgagee
ten days written notice of cancellation. C. S., 6437. Had this course
been pursued, the defendant would have taken out other insurance and
added the amount of premiums, required to be paid therefor, to
O’Briant’s indebtedness under the terms of the deed of trust.

9. Plaintiff has been unable to colleet for the premiums in question,
and O’Briant is now financially unable to pay them. The plaintiff is
seeking in this action to hold the Wilson Knitting AMills liable for the
payment of said premiums under the terms of the policies and the deed
of trust.

From the order and judgment of the Superior Court, remanding the
cause with direction that it be nonsuited, the plaintiff appeals, assigning
error.
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John H. Jennings for plaintiff.
John L. Bridgers for defendant.

Sracy, C. J., after stating the case: The appeal presents, for the
first time in this jurisdiction, the question as to whether the clause,
“Provided, that in case the mortgagor or owner shall neglect to pay any
premium, due under this policy, the mortgagee (or trustee) shall, on
demand, pay the same,” incorporated in the New York standard mort-
gage clause, attached to each of the policies, for the unpaid premium on
which it is sought to hold thé defendant liable, is to be construed as a
covenant on the part of the mortgagee to pay any premium, neglected
or omitted to be paid by the owner or mortgagor, or merely as a condi-
tton, which, if not fulfilled, will bar the mortgagee from any right of
recovery for loss or damage under the policy of insurance. The plain-
tiff eontends that the words in this clause import a contract on the part
of the mortgagee to pay the premium if the mortgagor fail or neglect to
pay it, while the defendant says that the clause in question should be
construed as a condition, and not as an agreement.

According to the clear weight of authority in other jurisdietions,
where the clause in question has been construed, it is held to be a condi-
tion, and not a covenant. In fact, in but two cases has a contrary con-
clusion been reached, and they have not been followed in the more
recent decisions.

Apparently, the earliest reported case dealing with the matter is
St. Paul . & M. Ins. Co. v. Upton (1891), 2 N. D., 299, 50 N. W,,
702. There it was said that the mortgage clause, like the ones now
before us, amounted to a promise on the part of the mortgagee to pay
the premium, due on the insurance policy, in case the mortgagor failed
to pay it.

This case was followed, with like result, in Boston Safe D. & T'. Co. v.
Thomas (1898), 59 Kan., 470, 53 Pac., 472.

But as opposed to these North Dakota and Kansas cases, in which
the clause in question was held to be a covenant and not a condition,
the following South Dakota, New York, Rhode Island, Texas, Cali-
fornia and Wyoming cases, supported by two from Missouri, hold it to
be a condition and not a contract or covenant: Ormsby v. Pheniz Ins.
Co. (1894), 5 S. D., 12; Coykendall v. Blackmer (1914), 161 App.
Div, 11, 146 N. Y. S, 631; Home Ins. Co. v. Union Trust Co. (1917),
40 R. 1., 367, L. R. A, 1917 F, 375; Johnson, Sansom & Co. v. Fort
Worth State Bank (1922), 244 S. W. (Tex.), 657; Schnutt v. Gripton
(1926), 247 Pac. (Cal.), 505; Farnsworth v. Riverton Wyoming Re-
fining Co. (1926), 249 Pac. (Wyoming), 555. And in support of the
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same conclusion are the cases of Trust Co. v. Pheniz Ins. Co.; Same v.
German-American Ins. Co. (1919), 201 Mo. App., 223, 210 S. W, 98,
both being disposed of in a single opinion.

The position of the majority of the courts is perhaps as well stated
in Coykendall v. Blackmer, 161 App. Div., 11, 146 N, Y. S, 631, as in
any other case. The facts were that George Blackmer, as mortgagee of
certain real property, became beneficiary under the standard mortgage
clauses attached to a number of fire insurance policies, which, at the
request of the owner and mortgagor, had been issued and delivered to
the mortgagee by the insurance agent, the plaintiff in the case. Nine
of the policies had been issued in 1907 for the term of three years, and
renewed for a like term in 1910; and two were for one year each. The
action was brought against the executrix of the estate of the mortgagee.
The mortgagee procured none of the policies, nor were they issued at
his request, but all were mailed to and received and retained by him,
whether with the knowledge of the contents of the policies and the at-
tached riders did not appear, and was said to be perhaps not material.
No part of the premium was ever paid by the owner, and no demand
for payment of any portion of the premium was made by the plaintiff
upon the mortgagee until some time in January, 1911. The plaintiff
obtained from the insurance companies assignments of all causes of
action against the defendant and brought suit thereon.

Speaking to the question presented in that case, which is similar to
the one raised in the case at bar, the court said:

“The only question, therefore, before us is whether the plaintiff as
matter of law is entitled to a recovery; that is, whether the clause, ‘pro-
vided, that in case the mortgagor or owner shall neglect to pay any
premium due under this policy, the mortgagee (or trustee) shall, on
demand, pay the same,” should be construed as a covenant upon the part
of the mortgagee to pay the premium in the event of the neglect of the
mortgagor to pay the same, or should be construed merely as a condition
which, if not complied with by the mortgagee, would foreclose him of
the right to a recovery given him in the preceding portion of the mort-
gagee clause, notwithstanding the happening of any of the prohibited
matters specified therein, which under the conditions of the policy itself
would render the policy void. It must be conceded that unless the
clause in question constituted a covenant, no recovery can be had in
this action.

“We are of the opinion that the word ‘provided’ was used in the
sense of ‘if’ or ‘on condition,” and hence that the clause referred to
should be construed as a condition and not as a covenant. The word
‘provided’ is defined by several authorities as follows: By Webster, ‘on
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condition; by stipulation; with the understanding; if’; by Cyclopedia
of Law and Procedure, ‘on condition; by stipulation; the appropriate
term for creating a condition precedent; sometimes used in the sense of
“unless” ’; in Robertson v. Caw (8 Barb., 410, 418), ‘the appropriate
term for creating a condition precedent’; in Locke v. Carmers’ Loan &
Trust Co. (140 N. Y., 135, 148), ‘The word “provided” usually indi-
cates a condition’; and to the same effect, Brennan v. Brennan (185
Mass., 560) ; in Rich v. Atwater (16 Conn., 408, 418), “The proviso, it
is said, requires such a construction. There has been much nice dis-
cussion upon the word “provided.” 2 Co. 72 Cro. Eliz., 242, 385, 486,
560; Cro. Car., 128.% Tt is certain, as is said by Swift, J., that there is
no word more proper to express a condition than this word “provided,”
and it shall always be so taken, unless it appears from the context to be
the intent of the parties that it shall constitute a covenant. Wright v.
Tuttle, 4 Day (Conn.), 326" Many authorities in other States might
be cited to the same effect.

“Unquestionably the mortgagee clause constituted a new agreement
between the insurance company and the mortgagee, and was attached
to the policy for the purpose of enabling the mortgagor to perform the
covenant of insurance contained in the mortgage, and in consideration
of the taking of the policy by the mortgagor. It must be interpreted in
such manner as to carry out the intention of the parties, and for that
purpose the whole clause must be considered. While the mortgagee
clanse was for the benefit of the mortgagee in the respect before re-
ferred to, it was for the benefit of the insurance company in that it
required the mortgagee to notify the company of any change of owner-
ship or occupancy or increase of hazard which should come to his
knowledge and to pay the premium for the increased hazard, otherwise
the policy should be null and void. It also gave the insurance com-
pany, upon the payment of any sum to the mortgagee as loss or damage
under the policy, the right, upon claiming that as to the owner no
liability existed, to be subrogated to the extent of such payment, to all
the rights of the mortgagee, or at its option to pay the mortgagee the
amount of the mortgage and receive an assignment thereof and of all
securities held as collateral to the mortgage debt.

“The apparent meaning of the mortgagee clause is that the insurance,
as to the interest of the mortgagee, shall not be invalidated by any act
or neglect of the mortgagor if the mortgagee shall on demand pay any
unpaid premium, and hence that if the mortgagee shall on demand
neglect or refuse to pay the unpaid premium he shall no longer be en-
titled to avail himself of the stipulation that no act or neglect upon the
part of the mortgagor shall invalidate the policy, but the insurance of
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the interest of the mortgagee shall thereafter be governed by the policy
itself, and this was doubtless the relation of the mortgagee and the in-
surance companies following the demand of the company for the pay-
ment of the premium in January, 1911, and the neglect of the mort-
gagee to pay the premiums.”

In Home Ins. Co. v. Union Trust Co., 40 R. 1., 367, the Supreme
Court of Rhode Island, after construing the two provisos, contained in
the standard mortgage clause, as conditions subsequent, had the follow-
ing to say in regard to the question now before us:

“Under this construction of the two provises the effect of the mort-
gagee clause as a whole would be as follows: It would, as stated in the
case of Smith v. Unton Insurance Co., 25 R. 1., 260, constitute a sepa-
rate contract between the insurance company and the mortgagee, en-
tered into at the same time as the contract between the insurance com-
pany and the mortgagor and based upon the same consideration, While
it would come into existence as soon as the policy was delivered, it
would not become active until some default, by nonpayment of the
premium or otherwise, had been made by the mortgagor. Then it would
come into full force and effect and would give the mortgagee an inde-
pendent right against the insurance company, which would, however,
be subject to certain conditions subsequent. Ome of these would be
that, if any part of the prémium remained unpaid, the mortgagee would
have to pay it upon demand or it would lose its rights under its inde-
pendent contract, without being under any obligation to pay the unpaid
premium if it preferred to let the policy lapse.

“This construction protects fairly the interests of the insurance com-
pany and the mortgagee. The insurance company is entitled to the
payment of the premium on the delivery of the policy, and conse-
quently has the power to protect itself fully, without recourse to the
mortgagee. It is in a position at all times, with full knowledge of the
facts in regard to the payment of premiums, to call for payment from
the mortgagor, and, if dissatisfied, can cancel the policy by giving the
prescribed notice. On the other hand, the mortgagee in many cases has
no means of knowing whether the premium has been paid, and, as the
insurance company must first make demand on the mortgagee for pay-
ment before rights of the mortgagee can be affected by the failure of
the mortgagor to pay, it would impose an unreasonable burden on the
mortgagee to require it to keep constant watch on the condition of the
account between the insurance company and the mortgagor in order to
protect itself from liability for unpaid premiums.”

We concur in the opinion of the majority of the courts that the

“clause in question is a condition and not & contract or covenant. To
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hold otherwise would be to render the mortgagee liable for such
premiums even after its interest in the mortgaged premises had expired,
either by foreclosure or payment of the mortgage.

With respect to the rights of the mortgagee under the rider, as it is
called, generally known as the New York standard mortgage clause, it
was said in Bank v. Ins. Co., 187 N. C, p. 102, “that this clause
operates as a separate and distinct insurance of the mortgagee’s interest,
to the extent, at least, of not being invalidated by any act or omission
on the part of the owner or mortgagor, unknown to the mortgagee;
and, according to the clear weight of authority, this affords protection
against previous acts as well as subsequent acts of the assured,” citing
authorities for the position.

It was held by a majority of the Court in Johnson, Sansom & Co. v.
Fort Worth State Bank, decided by the Court of Civil Appeals of
Texas in June, 1922, reported in 244 S. W., 637, that the insurance
agent, plaintiff in the case, who had voluntarily paid the premium on
the policies there in question, had no right of recovery against the mort-
gagee, in the absence of a contract or promise on the part of the latter
to pay the same, and this upon the principle that no right of action
arises to one who voluntarily pays money for another, without any
agreement, express or implied, that it will be repaid. 21 R. C. L., 32.

It has often been said that the law will not aid a mere volunteer, or
one who seeks to become a creditor without right or necessity for so
doing. Crumlish v. Central Improvement Co., 38 W. Va., 390, 23
L. R. A, 120, and note.

When the defendant positively refused and declined to pay the
premiums, on demand, the plaintiff was at liberty to cancel the policies,
or have them canceled, and thus save to himself the pro rata part of
the premiums then unearned. His failure to do so, on the facts of the
present record, cannot fairly be chargeable to the defendant.

The case of Colby v. Thompson, 16 Cal. App., 271, 64 Pac., 1053,
cited by appellant, is distinguishable, for there the mortgagee, on being
notified of the nonpayment of the premium, directed the agent not to
cancel the policy, and promised, independent of the provisions in the
standard mortgage clause, to pay the premium, in case the mortgagor
failed to do so; and, in reliance on this promise, the policy was not
canceled.

After a thorough consideration of the record, we are constrained to
believe that the judgment of the Superior Court is correct and ought to
be upheld. '

Affirmed.

ConxoR, J., took no part in the consideration or decision of this case.
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SWINDELL CLARK ET AL. v. W. W, CLARK ET AL.
(Filed 28 September, 1927.)
Wills—Devise—Heirs—Issue — Estates — Remainders — “Purchaser’’—

Tenants in Common.

A devise of testator’s land to one who had been raised as a member of his
family, with direction that should he die without heirs then the lands so
devised ‘“shall go back to my beloved wife or her nearest heirs at law:
Held, upon the death of the devisee unmarried and without issue, leaving
a brother and sister, and the death of the wife leaving heirs at law, the
word heirs used in the devise to the son means “issue” or children, and
the estate so devised went under the will of the testator to the heirs at
law of the wife by purchase as tenants in common,

Tuis was a special proceeding for the partition of land and heard on
appeal by Moore, Special Judge, at May Term, 1927, of BrrTIE.

Plaintiffs are the half brother of Amelia G. Williams and half sisters
and descendants of a half sister, and the appealing defendants, W. W.
Clark and H. B. Clark, are the whole brothers of said Amelia G. Wil-
liams.

Joseph G. Williams, the husband of Amelia G. Williams, died in
1906, leaving a last will and testament. The third and fifth items of
said will are as follows: (Third) “I give and bequeath to Cleveland
Williams or the young man that I raised from early childhood thirty-
eight acres of land lying on the new road above mentioned, beginning
at a corner, Simmon Cherry’s line, and running thence along said road
to the Lewiston and Windsor road, and thence along the said road
towards Lewiston far enough to include the 38 acres, and running
thence a straight line parallel with the new road to the back line ad-
joining Simmon Cherry’s line; thence along Cherry’s line to the be-
ginning.” (Fifth) “I further order and ordain that if . . . Cleve-
land Williams . . . should die without heirs that all of the real
estate bequeathed to them by this my last will and testament, shall go
back to my beloved wife or her nearest heirs at law.”

Cleveland Williams died intestate in November, 1924, without “ever
having married, and left no issue.”” Amelia G. Williams, the wife of
testator, is also dead. At the time of his death Cleveland Williams left
brothers and sisters.

The court adjudged that the heirs at law of Amelia G. Williams were
the sole owners of the property in controversy. From this judgment
the defendants, H. B. Clark and W. W. Clark, appealed.

H. G. Harrington and Winston, Matthews & Kenney for plaintiffs.
Craig & Pritchett for defendants.
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BroepEn, J. Where real estate is devised to “nearest heirs at law”
of a person leaving brothers and sisters of whole blood and half blood,
do such brothers and sisters take equally, or do the brothers and sisters
of the whole blood take the entire interest to the exclusion of the half
blood ¢

Under the fifth item of the will of Joseph G. Williams it was pro-
vided that, if Cleveland Williams “should die without heirs,” all the
real estate bequeathed to him “shall go back to my beloved wife or her
nearest heirs at law.” Amelia G. Williams, wife of testator, died, leav-
ing a half brother, two half sisters, and the children of a deceased half
sister, and also leaving two brothers. The brothers of the whole blood
claim that they are the “nearest heirs at law” of Amelia G. Williams,
and that therefore they take the entire property.

The expression in the fifth item of the will that if Cleveland Wil-
liams “should die without heirs” means that in the event Cleveland
Williams should die without issue, the land devised to him should go to
the “nearest heirs at law” of Amelia G. Williams. Massengill v. Abell,
192 N. C., 240.

Under the decisions of this Court the “nearest heirs at law” of
Amelia G. Williams, under the will as written, take as purchasers
under the will of Joseph G. Williams and not by descent. Kirkman v.
Smith, 174 N. C., 603; Yelverton v. Yelverton, 192 N. C., 614.

As the “nearest heirs at law” of Amelia G. Williams take by pur-
chase and not by descent, then it follows that her brothers and sisters of
the half and whole blood take equally as tenants in common, and the
judgment of the trial judge is correct.

Affirmed.

A. L, PRIDGEN v. M. R. GIBSON.
(Filed 28 September, 1927.)
Evidence—Expert Opinion—Physicians and Surgeons—Witnesses — Ap-

peal and Error—Discretion of Court—Reversal.

A general practitioner as a physician may qualify as an expert to give
his opinion as such in a personal injury case for alleged malpractice,
though he may not have specialized in that particular field in this case
as an oculist; and where the trial judge has held him to be disqualified
as a matter of law on this ground alone, his judgment does not fall
within his discretion, and is reviewable on appeal.

Arrear by plaintiff from Grady, J., at May Term, 1927, of WargEn.
Reversed.
19—194
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This was a civil action brought by the plaintiff to recover damages
for the loss of an eye alleged to have been caused by the negligence of
the defendant. The material allegations in the complaint may be
abridged. The defendant and Dr. C. E. Foley were associated as co-
partners under the name of Gibson & Foley Clinie, with offices in the
city of Raleigh, and were engaged as practitioners in treating diseases
of the eye, ear, nose, and throat. The plaintiff is a carpenter, and
while doing some work on 24 February, 1925, he struck the head of a
hatchet with a hammer, thereby causing a small piece of steel to lodge
in the back part of his eye. On the advice of a local physician he con-
sulted the defendant, by whom his eye was examined with a microscope
used in connection with