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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d have been r'printed by the 

State, with the number of the Volume instead of the name clf the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follo\vs: 

1 and 2 hhr t in ,  
Taylor di Couf  1 ............... as  1 N. c 

"" ............................ <' 3 " 

1 and 2 Car. Law Re- 
... pository & N. C. Term 1 " 

" 

.......................... 1 Murphey " 5 " - ......................... . . . "  6 " 

3 " ' I  - " ............................ 1 

1 Hawks .............................. " S " 

2 " ............................. . . . "  9 " 

3 " ................................ " 10 " 

4 " ................... .. ......... " 11 " 
1 Derereus Law ................... " 12 " 

9 1' 
" .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 
1 " Eq. .................... " 16 " 

2 " 
" .................... " 17 " 

1 Dev. & Bat. Lnn- ................ " 18 
2 " ' ................ " 19 " 

3 & 4 "  ' ................ " 20 " 

1 Dcr. & Bat. Eq ................... " 21 
2 " " 22 " .................. 

...................... 1 Iredell Law . . "  23 " 

2 " " ........................ " 24 " 

3 '( " ........................ '( 25 " 

4 " " ...................... " 26 " 

5 " ........................ " 27 " 

6 " " ....................... " 2s " 

7 " " ........................ " 20 " 

8 " " ........................ " 30 " 

9 Iredell Law ..................... as  31 N. C. 
10 " " ...................... " 32 " 

13 " " ...................... " 35 " 

1 " Eq. ...................... " 36 " 
'' " 

" ...................... " 37 " 
3 " " ...................... " 3s <' 
4 " " ...................... " 39 " 
;5 " " ...................... " 40 " 

0 " " ...................... " 41 " 
7 " ...................... " 42 " 
8 " " ...................... " 43 " 

....................... Uusbee Law “ 44 
" Eq. .......................... " 45 " 

1 Jones TLIK ........................ " 46 " 

2 " ' 4  ........................ " 47 " 
3 " " ...................... .. " 4s " 
-4 " " ........................ " 40 " 
6 " " ..................... . . . "  50 " 
fj " 6 '  ...................... " 51 " 
7 " " ....................... " 52 " 

S '. " ........................ '+ 53 " 

1 " Eq. ........................ " 54 " 
I' " " ........................ " 55 " 
g " " ........................ " 66 " 

" " ........................ " 57 " 

5 '' " ....................... " 68 " 
6 " " ....................... ~" 50 " 
1 and 2 Winston ................. " 60 " 

Phillips Law ........................ " 61 " 
" Eq. ........................ " 62 " 

m' In  quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e.. the original) paging, except 1 N. C. and 20 N. C., \rhich have 
been repaged throughout without marginal paging. 



J U S T I C E S  
OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1927 

FALL TERM, 1927 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNEY-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEYS-GENERAL : 

FRANK RASH, 
CHARLES ROSS, 

WALTER D. SILER." 

SUPREME COURT REPORTEB : 

ROBERT C. STRONG. 

CLERK OF T H E  SUPREME COUBT: 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

MARSHALL DELANCEY HAYWOOD. 
-- 

* Succeeded John H. H a r w o o d ,  October 8, 1927. 
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JUDGES 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DrnSION 

Name Dietrict Addrese 
W. M. BOND ................................................... First ................................. Edenton. 
M. V. BARNHILL ........................................ Second ............................ Rocky Mount. 

................................ ............................................ G. E. N ~ Y E T T E  Third J a c k s .  
F. A. DANIELS ............................................... Fourth ............................. Goldsboro. 
ROMULUS A. NUNN ...................................... i f  ................................ New Bern. 
HENRY A. GRADY ....................................... Sixth ............................... Cliriton. 
W. C. HABRI~ ......................................... Seventh ........................... Raleigh. 
E. H. CRANME~ ............................................ Eighth .............................. Southport. 
N. A. Srac~arrr  .............................................. Ninth ............................... Fayetteviile. 
W. A. DEVIN .................................................. Tenth .............................. Oxford. 

SPECIAL JUDGES 
CLAYTON MOORE .................................................................................. Williamston. 
N. A. TOWNSEND ............. ... .... .. ........................................................ D ~ n l l .  

WESTERN DMSION 

ROY L. DEAL ............................................... Eleventh ........................ Winston-Salem. 
THOMAS J. SHAW ....................................... Twelfth ........................... Greensboro. 
A. M. STACK .................................................. Thirteenth ...................... Monroe. 
W. F. HARDINO ............................. .... ........... Fourteenth ...................... Charlotte. 
J o ~ d  M. OGLESBY ........................................ Fifteenth ........................ Concord. 

. J. 1,. WEBB ...................................................... Sixteenth .................... ....Shelby 
T. B. FINLEY .................................................. Seventeenth .................... Wilkesboro. 
MICHAEL SCHENCK ................................ ,..Eighteenth ...................... Hendersonville. 
P. A. MCELROY ............................................ Nineteenth ...................... Marshall, 
WALTER E. MOORE ........................................ Twentieth ....................... ;Sylva. 

SPECIAL JUDGES 
H. HOYLE SINK ..................................................................................... :Lexington. 
CAMERON F. MACRAE .......................................................................... isheville. 
JOHN H. HARWOOD ............ ........ .................................................. B s o n  City. 

EMERGENCY JUDGE 
C. C. LYON .............................................................................................. IClizabethtown, 



SOLICITORS 

Name 

EASTERN DMSION 

District Addr 
....................................... WALTER L. SMALL First ................................ Elizabeth City. 

DONNELL GILLAM ...................................... Second ............................. Tarboro. 
R. H. PARKER ................................................ Third ............................... Enfield. 
CLAWSON L. WILLIAMS ............................ Fourth ............................. Sanford. 
D. M. CLARK .................................................. Fifth ................................ Greenville. 
JAMES A. POWERS ........................................ Sixth ................................ Kinston. 
L. S. BRASSFIELD .......................................... Seventh ............................ Raleigh. 
WOODUS KELLUM ....................................... Eighth .............................. Wilmington. 
T. A. MCNEILL ........................................ Ninth .............................. ..Lumberton. 
W. B. UMSTEAD ........................................ Tenth ............................... Durham. 

WESTERN DIVISION 

S. PORTW GRAVES ...................................... Eleventh .......................... Mount Airy. 
............................ J. F. SPBUILL .................................................. Twelfth Lexington. 

F. D. PHILLIPB ............................................. Thirteenth ...................... Rockingham. 
JOHN G. CARPENTER ..................................... Fourteenth ...................... Gastonia. 
ZEB. V. LONG ................................................. Fifteenth ......................... Statesville. 

................................ ........................ L. SPURGEON SPURLING Sixteenth Lenoir. 
JNO. R. JONEB ................................................. Seventeenth .................... N. Wilkesboro. 

...................... J. W. PLEBB, JR ............................................. Eighteenth Marion. 

...................... ROBT. M. WELLS ........................................ Nineteenth Asheville. 
GROVER C. DAVIS ................................. W a y n e s v i l l e .  



LICENSED ATTORNEYS 
FALL TERM, 1925 

List of applicants to whou  license to practice law in Sor th  Carolina was 
grunted by Supreme Court a t  Fall  Term, 1927: 

ADAMS, EDWARD ANDREW, J K  .................... .. ..................... .... .Xalei>;h. 
ALEXANDER, NAOYI ........... ... ..... .. .............................................. Cllar l~t te .  
ARLEDGE, ISAAC CURTIS ............................... ... .... ....sonville . 
ATWATER, JAMES NATTHEW, JR ................. ........ ................ Burlington. 
BALDWIN, OSCAR STRATTON .................. . . . . . . . . . . . . . . . .  a City, S. C. 

......... ................... BARKLEY, HENIIY BROCI~  ... R .  
BATTEN, DANIEL MARCONI ........................... .. ............................. Charleston, S. C. 
BEALL, ~ICPIIERSOS ............ .... ................................................. D u r h : ~ ~ .  
BEDDISGFIELD, ALEXASDER EDWARD ........................................... Raleigh, 
BENNER, JOIIS SAMUEL .................................................................. Haleigh. 
BETHUNE, JAMES CAVE ..................... .. ..................................... Clint011. 
BOXLEY, SEDDON GLASGOW ................. .... .............................. Louis a Va. 
BURNS, CLARENCE FRANKLIN ........... .. ..... .. ............................. Vis ion-Sa lem.  
CAMERON, ~IALCOLJI GRAEME ........... ....... ............................. Charlotte. 
CAMPBELL, JOHN ARCHIBALD ..................................................... a s h i g t o  D. C. 
CARTER, DOUGLAS ................. .. .... .......... ........................................... Ashel'ille. 
CARTER, JAMES LOUIS .................................................................. Charlotte. 
CARTER, ROBERT BURR ................................................................ Hend~mon.  
DAVESPORT, JOSEPH BLOUST ............. .. ..................................... Vind3or. 
DAVIS, LEJIUEL HARDY ................... .. .......................................... Dayis. 
DUBOSE, MARION J O H N  ............................................................ L i t  Switzerland. 
EDWARDS, GEORGE WILLIAMS ..................................................... n o  Hill. 
EGAN, WILLIAM MICHAEL ............. ................................................ Charlotte, 
FIELD, ELMER EUGEXE ............... .. ............................................... Washington, D. C. 
FLAHERTY, PAUL ......................................................................... Washington, D. C. 
GASKILL, JULIAN THADDEUS ....................................................... Sea Level. 
GILL, IRBY DOWE ................... .. ..................................................... Zebulon. 
GOLDBERG, AARON ................ ... ............. h i m  ington. 
GORDON, ELLA MARGARET ............................................................. l z e t h  City. 
GRIFFIN, CHARLES THOMAS ................................ E .  
HALL, CLARENCE WIKDLEY ......................... .... ........................ Newport. 
HAMLIS, PAUL MAHLON ..................................................... Winst on-Salem. 
HINTON, ERNEST LYNWOOD ................... .. ..... .... L y t o u .  
HODGES, WILLWM PARKER ....................................................... Willic~mston. 
HOLT, PEARL ADAMS ..................... .. .............................................. Greensboro. 
HONEYCUTT, LOUISE STUART ............. .... ................................. Ra1eil;h. 
HURBARD, HOWARD HOLMES ......................................................... Clintcln. 
HUFF, RALPH POMEROY ........................... .. .................................. Washington, D. C. 
IPOCK, EDWIN CHARLTON ............. ... ......................................... Goldsboro. 
IVEY, THADDEUS, JR ............................ .......... ................................. Cary. 
IVIE, ALLAN DENNY, JR .............................................................. Leaksville, 
JENNETTE, HUBERT BRYAN ............. ....... ................................. Raleij ;h. 
JOHNSON, JOE WHEELER ................................................................ I t  Airy. 
JOHNSON, JOHN HICKS ................................. .. ............................... Raleijch. 
JONAS, CHARLES RAPER ................. .. ............................................ L c o . n t o n .  
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LICESSEI) ATTORNEYS. vii 

JULIAX, IRA .................. ......... ................................................ Winston-Salem. 
..................................... I<ERMOS, ROBERT J ~ E R R I T T  .............. ... ~Yilmingtou. 

ICESLER, JOHS C .................... .... ................................................. Sl~enwr.  
KILUURN, HESIIY TIIOMAS ............ .. .......................................... \Vasllii~gton, 1). L'. 
LEE, ROBERT EARL .................... .. .................... A i ~ i s t o n .  
LOCKE, HOWARD PALMER ............ .. ...... ....... ......................... JVasliiiigto11, 1). c ' .  
lo no^, JOHN YANCEY .............. .... ........................................... 3Inrion. 
JICGREGOR, TIIOXAS HEXICY .......................................................... JVnslli~lgtot~, D. C ' .  
RLCKEITIIAN, JULIAS HAROID ...................................................... .A iberdecm. 
J l a ~ ~ s o x ,  ARTIIUR JYALKER ........... .. ........................................... l h l t , i ~ h .  
MIDYETTE, SAMUEL BUSTOS ............. ........ ............................ Jarkson. 
MOORE, CLIFTOS IXOSAKD ................... ... ................................... Eurgnw. 
MOORE, JOHN HESDERSOX ........................................................... Wasllil~gtol~, 1). ('. 

NORPHEW, ROBERT BRUCE ................ .... ................................... Robbi~~sville. 
NEWTON, JOHX CLINTON .............................................................. Shelby. 
OLIVER, CLAUDE UERSARU .................. .. ..... .. ........................... Uurl1:11n. 
O V E R R ~ ,  GILJIORE CLAUDIUS .................................................... JIacon. 
PARKER, FREDERICK POPE, JB .......................... ... ....... -0. 
P ~ i m ~ s ,  ROSCOE EUEL ........................... ......... ........................... Raleigh. 
PATRICK, BAILEY ............. ..... ..... ... ..... H y .  
PEARSALL, THOMAS JESI~ISH ...................................................... Rocky hloullt. 
PERKISSON, JAMES BEARD Spencer. 
PICWRD, DWIGHT LUTHER ...................................................... Lexington. 
PIERCE, FRANK GRAIXGER .............................................................. Weldon. 
PRICE, EDWARD WESLEY ............................................................... Charlotte. 
PRITCHARD, JOHN SHADFACII ................................................ a s h i ~ t o ,  D. C. 
RAY, CIIRISTOPHER AWISIUS ................... .. ....................... a i t o  D. C. 

................................... ROBERTS, JAMES WM. HOLMES .......... Greenville. 
RUARK, SAJIUEL WESTBROOK ....... Raleigh. 
SANFORD, ERNEST PERCY ........................................................ ~Tashi igton,  D. C. 
SMITH, THOMAS MAYBOS .......................................................... Raleigh. 
STACK, NORMAN LEROY ............................................................. Durham 

................................. STAINBACK, ALLEN ~ . ~ T H A N I E L  ......... .. Greensboro. 
STEPHENSON, HAROLD ROBERT ....................................................... Durl~am. 
STRICKLAND, HENRY L ........................ .. ...................................... Charlotte. 

.................................................................... STRONG, JOHN XOORE Raleigh. 
TERRELL, MARVIN CLAYTON ...................... ...... ........................... Burlingto~l. 
TEU, SANFJORD BROGDYNE .......................................................... Godwin. 
TROX, JOHN FRANCIS, JR ........................... ......... L s e .  
TUCKER, JOHN ARCHIBALD ............................... 

............................................................... UPCHURCH, FIZANK CLEO e n  Hill. 
WAJ~LACH, ZENA LENA ................................................................ s l i ~ t o l ,  D. C'. 
WARREN, THOMAS LAFAYETTE .................................................... Lenoir. 
WESTMORELAND, ROBERT SIGSBEE .............................. d l .  Airy. 
WHITENER, RUSSELL WINFIELD Hickory. 
WILSON, ROBERT CLARENCE .......................................................... s l i g t o n  D. C. 
WOODLIEF, GUY FOREST ............................................................ a Forest. 
WOODSON, WALTER HENDERSON, JR ............................................. Salisbury. 
WOOLARD, JATHER EDWARD ........................................................... Washitlgton. 

License granted to the following Comity Applicants : 

JACKSON, LEROY (from South Carolina). 
THOMAS, BRADLEY MORRIS (from New Mexico) 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH CAROLINA DURING THE SPRING TERM. 1928 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the :Erst Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
one week before the Erst Monday in each term . 

The Judicial Districts will be called in the Supreme Court :In the following 
order : 

SPRIXG TERM. 1928 

First District ................................................................................................... February 7 

Second District .............................................................................................. February 14 

Third and Fourth Districts ........................................................................ February 21 

Fifth District .................................................................................................. February 28 

Sixth District ............................................................................................... March 

Seventh District ........... .... ........................................................................ March 

Eighth and Ninth Districts ....................................................................... March 

Tenth District .............................................................................................. March 

Eleventh District ........................................................................................... April 

Twelfth District ................................................................................. \;..........April 

Thirteenth District ..................................................................................... April 

Fourteenth District ............................... P r i l  

Fifteenth and Sixteenth Districts .............................................................. May 

................. ................................ Seventeenth and Eighteenth Districts .. May 

Nineteenth District ..................................................................................... May 

Twentieth District ....................................................................................... May 
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SUPERIOR COURTS, SPRING TERM, 1928 

The parenthesis numerals following the date of a term indicate the number of 
weeks during which the term may hold. 

In many instances the statutes apparently create conflicts in the terms of court,. 

T H I S  CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 
- --- 

FIRST JUDICIAL DISTRICT 

SPRING TERM, 1928-Judge B a r n h d l  
Camden-Mar. 12. 
Beaufort-Jan. 16'; Feh .  20t (2) :  April S t ;  

May 7 t  (2) 
Gates-Mar. 26. 
Tyrrell-April 23. 
Currituck-Mar. 5 ;  April 30t .  
Choaan-April 2. 
Pasquotank-Jan. 2 t  (2) ;  Feb. 1 3 t ;  Mar 19; 

J u n e  4 t  (2); June  18. 
Hyde-May 21. 
D a r e M a y  28. 
Perquirnans-Jan, 23; April 16. 

SECOND JUDICIAL DISTRICT 

SPRING TERM, 1928-Judge Midyetle. 
Washinpton-Jan. 9  (2): April 16t.  
Nash-Jan. 30; Feb. 2 0 t  (2); Mar. 12; April 

23t  ( 2 ) ;  May 28. 
Wilson-Feb. 6'; Feb.  1 3 t ;  May 14'; May 21t: 

J u n e  25t  
Edgeromhe-Jan 23; Mar 5 ;  April 2 t  (2) :  

J u n e  4  (2). 
Martin-Mar. 19 (2); J u n e  18 

THIRD JUDICIAL DISTRICT 

SPRIAG TERM. 1928-Judge D a n i e l s .  
Northampton-April 2  (2).  
Hertford-Feb. 27; April 16 (2) .  
Halifax-Jan. 30 (2) :  Mar. 19t (2): A ~ r i l 3 0 *  A ;  . . 

J u n e  4 (2) .  
Bertie-Feb. 13 ( 2 ) ;  .ipri! 301 (3) .  
Warren-Jan. 16 ( 2 ) ;  M a s  21 (2) .  
Vancc-Jan. 9:; Mar. 5'; Mar. 12t :  June 18'; 

June  25t  

FOURTH JUDICIAL DISTRICT 

SPRIXO TERM, 1928-Judge .VUIIII 
Lee-liar. 26 ( 2 ) ;  May 7. 
Chatham-Jan. 16; Mar. 5 t ;  Mar. 1 9 t ;  May 

14' June  11. 
~bhnston-Feb.  20t  ( 2 ) ;  Mar. 12; April 23t  (2) ;  

J u n e  25.. 
Wayne-Jan. 2 3 t ;  Jan .  30; April 9 t  (2) ;  May 

2 8 t  J u n e  4. 
~ a r n e t t - J a n .  9 ;  Feh. 6 t  ( 2 ) ;  April 2 t  .I (21; 

May 21; J u n e  18*.' 

FIFTH JUDICIAL DISTRICT 

SPRING TERM, 1928-Judge G r a d y .  
Pitt-Jan. 1 6 t ;  J a n .  23; Feb. 2 0 t ;  Mar.  19 ( 2 ) ;  

April 16 (2) ;  May 21t  (2). 

Craven-.Jan. 9*; Feb. 6 t  (2 ) ;  April S t ;  May 
1 4 t ;  June  4'. 

Carteret-Jan, 30; Mar. 12; J u n r  11 ( 2 ) .  
Panilico-Apr~l 30 (2) 
Jones-April 2. 
Greenc-Feb. 27 ( 2 ) ;  June  25. 

SIXTH JUDICIAL DISTRICT 

S P H ~ S G  TERM, 1928-Judge Ifarris 
Onslow-Ma:. 5 ;  April 16t  (2) .  
Duplin-Jan. Ot (2) ;  J a n  30'; Mar. 26t ( 2 )  
Sarnpson-Feb. 6 (2) ;  Mar. 12: ( 2 ) ;  April 30 

(2). 
Lenoir-Jan. 23'; Fpb. 20t ( 2 ) ;  .4pril 9 ;  May 

21:; J u n r  I l t  (2).  

SEVENTH JUDICIAL DISTRICT 

SPRISG TERM. 1928-Judoe C m n m e r .  
Wake--Jan. 9.. J a n .  3 0 t  Fch. 6': F r b .  1 3 t ;  

Mar. 5*; Mar. l i t  ( 2 ) ;  Ma;. 26t ( 2 ) ;  April O * :  
April 16t  ( 2 ) ;  April 3 0 t ;  May i * ;  >lay 21t (2) ;  
J u n r  4'; J u n r  l l t  (2) .  

Franklin-Jan. 16 (21; Feb. 201 ( 2 ) ;  bray 14 

EIGHTH JUDICIAL DISTRICT 

SPRISG TERM. 1928-J1~dge,Sinclair 
Ncw Hanover-Jan. 16'; Feb 6 t  (2) :  Mar. 5 t  

(2) ;  Mar. 19'; April 16t ( 2 ) ;  N a y  1%'; hlny 28t  
(2) ;  J u n ~  11'. 

Pendor-Jan. 23; Mar. 26t (2) ;  May 21. 
Colunrhus-Jan. 30; F P ~ .  20t ( 2 ) ;  April 30 (2) .  
nrunswick-Jan. Yt; April 9 ;  .Tune 18t 

NINTH JUDICIAL DISTRICT 

Robeson-Jan. 30'; Fob. 6 ;  Feb. 27t ( 2 ) ;  April 
2 ;  April 9'; May 14t (2) .  

Aladen-Jan. S t ;  Mar. 12; April 23t .  
Hoke-Jan. 23; April 16. 
Cumhrrland-Jan. 16'; Feb. 13t ( 2 ) ;  Mar 

19t (2) ;  April 30t  (2) ;  %lay 28'. 

TENTH JUDICIAL DISTRICT 

SPRING TERM. 19%-Judge B o n d .  
Alamance-Feb. 27'; April 2 t ;  May 7 t ;  May 

28t  (2).  J u n e  18'. 
~uriam- an. 9 t  (2): Feh.  20'; Mar 5 t  (2) :  

Mar. 26*: April 3 0 t ;  May 21'. 
Granville-Feb. 6  (2) :  April 9  (2) 
Orange-Mar. 19; May 147; June  11. 
Person-Jan. 30; April 23. ' 



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

SPRING TERM. 1928-Judoe Shnw 
Ashe-April 9 (2). 
Forsyth-Jan. 9 (2); Feb. 13t (2);  F r b .  27 

(2); Mar. 12t (2);  Mar. 26'; May ?I t  (3) ;  June  11; 
J u n c  25t A. 

Rockinaham-Jan. 23'; F1.b. ? i t  (2): May 11; 
June  18t (2). 

Caswell-April 2; Mny 7t (A) .  
Alleahany-hlny i .  
Surry-Jnn. 9t A (21; Fcb.  6 ;  >1:1r. l i l t  h ('2): 

April 23 (2);  Junc  26t A (2). 

TWELFTH JUDICIAL DISTRICT 

SPIIIS(: T E H V ,  1028-Judge Stnek. 
I lavi~lson-Jan.  30'; Fcb .  20t (2);  May i * ;  

Mey Z t ;  .June 25'. 
Guilinrti-JI~II. 9t (21; Jan .  ?3*; I"rb. Gt ( 2 ) :  

Fcb. 201 .-I (2!: Mar. 5* (2) ;  >I:ir. 19t (2);  April 
2t A (2) ;  April liit (2 ) ;  .ipril 30'; .\lay 14t 121; 
J u n r  4 t  (2);  June  18'. 

Stokrs-April 2*; .ipril 9t .  

THIRTEENTH JUDICIAL DISTRICT 

S P R I S ~ ;  TERM, 1928-Judge Hnrding. 
Stanly-Feb. 6 t ;  April 2; >lay 14t. 
Richmond-Jan. 2t;  J a n .  9*; hlar. 19t; .ipril 

9*; May 28t; June  1Bt. 
Union-Jan. 30'; Feb.  20t (2);  Mar. 26t; May 

7 t . . 
Anson-Jan. 16'; Mar. 5 t ;  April 16t (2) ;  .Junr 

l l t  -.,. 
Moore-Jan. 23'; Feb.  13t; May 21t. 
Scotland-Mar. 12t; April 30; June 4 

FOURTEENTH JUDICIAL DISTRICT 

S P R I S ~  TERM, 1928-Judge Oglesby. 

FIFTEENTH JUDICIAL DISTRICT 

S P R I N ~  TERM, 1928-Judge Webb. 

SIXTEENTH JUDICIAL DISTRICT 

3 r w . u ~  T ~ n n l ,  1'328-Judae Flriley. 
Catawba-Jan. 1Gt (2) ;  I'eb. 6 (2);  May 7 1  (21 
1,incoln-Jan. 23 A (2).  
Clrveland-Jttr~. 0; 1I:lr. 2G (21. 
I3urkc--Mar. 12 (2) ;  June l t  ( 2 ) .  
C : ~ l d w ~ ~ l l - F ~ ~ l ~ .  27 (21; S a y  2lt (2). 

SEVENTEENTH JUDICIAL DISTRICT 

.SI.I{IS(: l't.lor. 1928--Jurly~ Sclic,~ick. 

EIGHTEENTH JUDICIAL DISTRICT 

.St,l<rs(; ~ E I O I ,  I!il'X-J~~dye 3lcElroy. 

NINETEENTH JUDIC:IAL DISTRICT 

S P I ~ I S O  Tmbr .  1928-Judos Muore 
I3uncornbc-Jan. Y t  (2 ) ;  J a n .  23; Jan .  30; 

Feb.  B t  (?); ,Feb.  20; Mar. 5 t  (2): Mar. 10; April 
2t (2); Aprd 10; April 301 (3);  May 21; June 
4t  (2) ;  June 18 (2). 

Madison-Feb. 27; Mar. 26; April 23; May 28. 

TWENTIETH JUDICIAL DlSTRlCT 

SPRING TERM. 1928-Judos Deal. 
Haywood-Jan. St (2);  ?eb. 6 (2); May 7t. 
Cherokee-Jan 23t (2) ;  ip r i l  2 (2);  June  18t. 
Jackson-Feb. 20 (2);  May 21t (2). 
Swain-Mar. 5 (2).  
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IN THE 

SUPREME COURT 
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HEKRY F. SHAFFNER v. MORRIS LIPINSKY, S. W. LIPINSICY, LOUIS 
LIPINSKY, CLARA LIPIKSKY THORNER, AND HER HUSBAND, ROBERT 
TEEORKER, AND COMMERCE UNION TRUST COMPANY, MORRIS 
LIPINSKY, S. W. LIPINSKY, AND LOUIS LIPINSKY, THE LAST FOUR 
TRUSTEES OF AND UNDER THE LAST WILL AND TESTAMENT OF S. LIPINSKY, 
DECEASED. 

(Filed 10 June, 1927.) 

1. Taxation-Statutes-Calendar Year--Fiscal Year--Liens. 
By express provisions of our statute, C. S., 3949 ( 3 ) ,  the month, in its 

relation to the time taxes on real estate shall be due by the owner of lands, 
means the calendar month as  distinguished from the lunar month, and 
applies to the fiscal year. 

2. Taxation Statutes-Interpretation-In P a r i  Materia-Vendor and  P u r -  
chaser--Deeds and  Conveyances-By Whom Taxes Are Chargeable. 

Chapter 101, Laws 1925, making the lien for taxes to attach 1 May, the 
Machinery Act, ch. 102, art.  3, sec. 44, requiring that the taxpayer shall 
return all real and personal property to the list-taker, owned by him 
1 May, and sec. 59 ( 3 ) ,  applying these provisions to  cities and towns, and 
sec. 88, requiring the sheriff to account to the county treasurer, etc., a r e  
Held to be in pali materia with C. S., 3949 ( 3 ) ,  and that  in  the sale of real 
property during the fiscal year the vendor is  chargeable a s  against his 
vendee for the State, county, and city taxes accruing up  to 1 May, follow- 
ing the date of his conveyance; and the vendor with those due for the 
remainder of the fiscal year ending 30 April. 
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APPEAL by plaintiff from Shazc, J., at  May Term, 1927, of R v x c o ~ s s .  
Affirmed. 

This is a controversy without action. The agreed case is as follows: 
L 

"1. That  the defendants, being the owners of the land and premises 
in the city of Asherille, Buncombe County, North Carolina, upon which 
is located the Drhumor Building, did, on December, 1926, execute 
a written option to convey to the plaintiff said land and premises, for 
the consideration and upon the terms therein stated, which said contract 
or option, among other things, provided that 'The said parties of the 
first part agree and bind themselves, their heirs, executors and adminis- 
trators, upon the exercise of this option within said time and the pay- 
ment to them of the purchase price for said land and premises, as herein- 
before specified, to execute, acknowledge and deliver tc the said party 
of the sccond part, or his assigns, a good and sufficient deed, with the 
usual covenants of seizin and warranty, conveying said land and prem- 
ises, with all the appurtenances thereuuto belonging, unto the said party 
of the second part, or his heirs or assigns, in fee simple, freed from all 
liens and encumbrances, escept, and it is understood and agreed between 
the parties hereto, that  the said land and premises shall be conveyed 
subject to the aforesaid mortgage or deed in  trust to the New York Life 
Insurance Company, the rights of Annie L. Weaver to one-half of the 
west wall of the building on said land, and all existing leases held by 
tenants of the parties of the first part  now occupying said premises; 
t aws  on said land slid premises shall be prorated between t h ~  parties 
hereto to the date of the exercise of this option.' 

"2 .  That  the plaintiff i11 due time exercised said option, and said land 
and premises were conveyed to the plaintiff' by the defendants by deed 
dated 13 December, 1926. 

"3. That  a t  the time said contract or option was given, all taxes on 
said land and premises had theretofore been paid by the defendants, 
except the taxes which had been levied and assessed against said land 
and premises during the year 1926, by the city of Asheville and by the 
county of Buncombe, which taxes amounted to $5,481.25. 

"4. Tha t  at  the time said deed of conveyance was delivered to the 
plaintiff, the defendants contended and insisted that the tax year begins 
on 1 June  of each year, and that, therefore, under th3 terms of said 
contract of sale or option, they, the defendants, were liable only for the 
taxes for 6y2 months, covering the period from 1 June, 1926, to 15 De- 
cember, 1026, and that the plaintiff was liable for the taxes for 5% 
months, covering the period from 15  December, 1926, to 1 June, 1927. 

('5. The plaintiff contended and insisted that the tax year begins either 
on 1 May or 1 January  of each year, and not on 1 June, and that  under 
the terms of said contract of sale or option he  was liab'!e for a propor- 
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tionate part of said taxes only for 4y2 months, covering the period from 
15 December, 1926, to 1 May, 1927; or for only a period of one-half 
month, from 15 December, 1926, to 1 January, 1927. 

"6. I n  order that this difference of contention might not hinder or 
delay the closing of the transaction, and in order to prevent expensive 
litigation, it was agreed by and between the parties that the plaintiff 
should pay $2,512.18 of the taxes levied and assessed against said land 
and premises during the year 1926 by the city of Asheville and the 
county of Buncombe, said payment to be for the period of 5v2 months 
beginning 15 December, 1926, and ending 1 June, 1927, as contended 
for and insisted upon by the defendants; and that thereafter all the 
parties would submit the matter on case agreed to the court for a deci- 
sion as to when the tax year began for the taxes levied during 1926 by 
the city of Asheville and by the county of Buncombe; and that if i t  
should be found that the said tax year began on 1 June, as contended by 
the defendants, plaintiff should not be entitled to recorer anything from 
the defendants; and that if it should be found that said tax year began 
on 1 January, 1926, then the plaintiff would have been liable for taxes 
for only 15 days, from 15 December, 1926, , to  1 January, 1927, and 
mould be entitled to recover of tlie defendants $2,283.40; and if it should 
be found that the said tax year began on 1 May,. 1926, then the plaintiff 
mould have been liable for taxes for a period of 4% months, from 
15 December, 1926, to I May, 1927, and would be entitled to recover of 
the defendants $456.77. 

"7. That the plaintiff, in accordance with said understanding and 
agreement, did pay $2,512.18 of said taxes levied against said land and 
premises during the year 1926 by tlie city of -\sherille and by the county 
of Buncombe. 

''8. That the plaintiff is entitled to recorcr of the defendants the sum 
of $2,283.40 if said tax year for said taxes began 1 January, 1926. 

"9. That the plaintiff is entitled to recoyer of the defendants the sun, 
of $456.77 if said tax year for said taxes began 1 May, 1926. 

"10. That the plaintiff is not entitled to recover anything from the 
defendants if the tax year for said taxes began 1 June, 1926. 

"11. That the court costs of this case agreed shall be shared equally by 
plaintiff and defendants." 

The judgment rendered by the court below is as follows : "This cause 
coming on to be heard on an agreed case and affidavits submitted there- 
with, and the court being of the opinion and holding as a matter of law 
that the tax year for the property taxes levied by the county of Bun- 
combe and the city of Asheville, during 1926, began on 1 May, 1926, and 
ended on 30 April, 1927. I t  is therefore ordered, adjudged, and decreed 
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that the plaintiff have and recover of the defendants $456.77, and that 
the cost be shared equally by plaintiff and defendants, as agreed." 

Plaintiff excepted to the judgment, assigned error, rind appealed to 
the Supreme Court. 

Bourne, Parker & Jones for plaintiff. 
Merrimon, Adams & A d a m  for defendants, 

CLARKSON, J. C. S., 3949 (3),  is as follows: " 'Month' and 'year.' 
The word 'month' shall be construed to mean a calendar month, unless 
otherwise expressed; and the word 'year,' a calendar year, unless other- 
wise expressed; and the word 'year' alone shall be equivalent to the 
expression 'year of our Lord.' " 

The case of Rives v. h t h r i e ,  46 N. C., p. 84, was an action of slander. 
The question involved in that case was whether a statute which makes 
use of the word "months" meant a lunar or calendar month. The 
statute under construction provided that the action must be brought in 
six months. The same as the present statute, C. S., 444. At p. 85: 
" 'Month (in Saxon, Monath) is from Mona, the moon. I n  popular 
language, four weeks, or 28 days, are called a month, which consists of 
one revolution of the moon, or the period from one chenge or conjunc- 
tion of the moon with the sun, to another'--Webster's C~ictionary. The 
calendar or almanac month, consisting of 28, 29, 30, and 31 days, is an 
arbitrary or artificial division of time, made to correspond with the 12 
signs of the Zodiac.'' 

Nash, C. J., speaking to the subject in  the Rives case, supra, at p. 86, 
said: "In deciding the question, our attention is naturally drawn to 
the history of the division of time into years, months, and weeks. The 
latter is  of Divine institution, being the time employed by the Creator 
of all things, in  the creation of the world, and marked by Him, by a 
command, to keep holy the seventh. The other two divisions are of 
man's invention. I t  was early discovered that they were necessary; 
observation pointed out that the apparent course of the sun around the 
earth occupied a period of a little more than three hundred and sixty- 
five days. The changes of the moon, which were observed to occur every 
twenty-eight days, naturally suggested the division of months. . . . 
The Julius Csesar system continued until 1582, when Gregory X I 1 1  
introduced what is called the new style, and is still in use under the name 
of the new, or Gregorian Calendar." The learned Chilsf Justice, after 
going into an interesting discussion as to man's fixing time, held that 
the 6 months meant lunar months of 28 days under the common law, and 
the action was barred. This decision has been changed by the statutory 
construction above set forth. "Calender year-The calendar year is 
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composed of twelve months, varying in length according to the common 
or Gregorian Calendar. I n  re Parker's Estafe, 14 Wkly., Notes Cas. 
(Pa.) ,  566." Black's Law Dic., p. 162. "Calendar year. Ordinarily 
and in common acceptation three hundred and sixty-five days, save leap 
year." 9 C. J., at  p. 1118. JIuse v. Assurance Co., 108 N. C., p. 240. 
"Fiscal year. I n  the administration of a state or government, or of a 
corporation, the fiscal year is a period of tu~elve months (not necessarily 
concurrent with the calendar year), with reference to which its appro- 
priations are made and expenditures authorized, and at  the end of which 
its accounts are made up anti the books balanced. See Xoose t i .  State, 
49 ,Irk., 490, 5 S. W., 885." Black, supm, p. 502. 

Plaintiff contends that the tax year for ad valorem taxes is the calen- 
dar gear of 1026, beginning 1 January, 1926, and ending 31 December, 
1926. The court below construed the language of the statutes and sec- 
tions to the effect that the t a s  year began on 1 May, 1926, and ended 
30 April, 1927. I n  this we think the court correct. 

C. S., 7987, says the "lien shall attach on the first day of June an- 
nually." See, also, C. S., 2815. Carstarphen v. Plymouth, 186 N .  C., 
p. 90. 

The Revenue Act of 1925, which we are now construing, says "which 
lien shall attach on the first day of May annually." 

Chapter 101 is  entitled "An act to raise revenue." Section 1 is as 
follows: "The taxes hereinafter designated are payable in the existing 
national currency, and except as otherwise provided, shall be for the 
calendar year in which they become due. The lien of the State, county, 
and municipal taxes levied for any and all purposes in each year shall 
attach to all real estate of the taxpayer situated within the county or 
other municipality by which the tax list is placed in  the sheriff's or tax 
co11ector7s hands, which lien shall attach, on the first day of May, 
ann?ia,lly, and shall continue until such taxes, with any penalty and 
costs which shall accrue thereon, shall be paid." 

Chapter 102 is  the '(Machinery Act," and relates "to the assessment of 
property and other purposes." Article 3, section 44, is in part as 
follows: "Each township list-taker and assessor appointed under the 
authority of this act shall advertise in  five or more public places within 
the township, not later than the twentieth day of April, notifying all 
taxpayers to return to him all real and personal property which each 
taxpayer shall own on the first day of May, and said return shall be made 
to the list-taker during the month of May under the pains and penalties 
imposed by law, and naming the times and places at which he will be 
present to receive tax lists." 

The governing bodies of each city or town-section 59 (3)-in part 
is as follows: "who shall be known as tax assessor, and who shall list 
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and assess all the real and personal propert?/ i n  such citly or town for the 
purposes of municipal taxation of said city or town, and i n  like manner 
as in this chapter provided for listing property by township or assistant 
assessors list the land in such city or town." 

Section 78 in part is as follom~s: "The taxes (ad vcdorem and poll) 
shall be due the first Monday in October in  each year." 

Section 88 in part is as follows: "The sheriff or tax collector shall 
pay the county taxes to the county treasurer or other lawful officer. . . . 
On or before .the first Monday of May in each year the sheriff shall 
account to the county treasurer or other lawful officer for all taxes due 
the county for the fiscal year." 

Construing these statutes and sections in  pari materia-with reference 
to each other-the just interpretation, the spirit and right, would clearly 
indicate that the intent of the Legislature was, (1) That the tax year, 
twelve months, 365 days, for taxes levied on property in the county of 
Buncombe and city of Asheville (and in  the State), during 1926, began 
on 1 May, 1926, and ended on 30 April, 1927. (2) The lien shall attach 
on the first day of May, the time fixed for the taxpayer to list his prop- 
erty for the ensuing year. The fiscal year for taxes began 1 May, 1926, 
and ended 30 April, 1927, the time is 12 months (365 days), same as the 
time of a calendar year. ( 3 )  The tax, although a lien from 1 May, is 
not due until the first Monday in  October. 

The learned judge in the court below, having had long years of expe- 
rience on the bench, so construed the acts and sections. We think there 
is no error, and the judgment of the court below is 

Affirmed. 

W. H. D R A K E  v. CITY O F  ASHEVILLIC AND JOH?; M. GEART. 

(Filed 10 June, 1927.) 

1. NegligenceContracts-Independent Contractor-Safe Place to Work 
-Municipal Corporations-Cities and Towns. 

Where a city contracts for the erection of a market house, to be not 
exceeding a certain cost when completed and accepted, and to pay the 
contractor in  a certain sum for his services, and does n'3t reserve or have 
supervision of the workmen or the contractor in relation thereto, the latter 
to pay all the cost of erection: Held, the contractor, under the terms of the 
contract, is an independent one, and the city is not liable in damages to an 
employee of the contractor for a personal injury caused by the failure of 
the contractor to furnish a reasonably safe place to work under the rule 
of the prudent man. 
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2. Contracts-Independent Contractor--Questions of Law-Courts. 
Whether one employed to erect a building is an independent contractor 

is a question of lam to be determined from the written contract. 
3. Negligence--Master and Servant-Safe Place to Work - Evidence- 

Questions for Jury. 
Evidence that the plaintiff was injured in the course of his employmelit 

by the failure of his fellow-servant to exercise ordinary care in fur l l i s l~ i l~~ '  
him sound plank mith which he and another employee were required to 
build a scaffold to a building on which he was to do his work, is sufficient 
to take the case to the jury upon the question of the avtioniable neglieenc'e 
of the defendant to perform his nondelegable duty in this respect. 

APPEAL by plaintiff from Raper, Emergency J u d g ~ ,  at  February 
Term. 1927. of B u x c o h r ~ ~ .  

Action to recover damages for personal injury. Plaintiff alleged that  
the defendant Geary, as vice-principal of liis codefendant, had authority 
over carpenters and other laborers engaged in  putting up a building for 
the city; that  plaintiff ~ w s  one of the carpenters employcd by the 
defendants, and in  the prosecution of his work was required to case 
certain nindows in  the building; that  a scaffold was necessary; that 
+intiff and another constructed a scaffold out of material furnished 
bv the defendants: that  the material ~i-as defective; that  the defendants 
negligently failed to furnish nlatcrial nliic~ll n a s  suitablc for a scaffold; 
that  after thc scaffold was built plaintiff ncmt upon i t  in the discharge 
of liis dutics; that  oning to defectiw mid unfit material, the scaffold 
gave uap ,  xnd that  he -\\as tlirown to the concrete floor eight feet below 
and n as  seriously injured. Among sevcral other defenses, the city 
allepcd that Gcary was an  independent contractor, for whose negligence, 
if ally, it  was not responsible; and Geary, denying all allegations of 
neglige~~ce,  contended that i n  no aspect of the testimony was there evi- 
clcnce of negligence on his  part. A t  the conclusion of the evidence the 
court gaIc  judgment as i n  case of nonsuit, and the plaintiff excepted 
:1i1(1 appralcd. 

The contract between the defendants was as follows: 
"That tlie said party of the first par t  (Geary),  for and in  considera- 

tion of one dollar ($1.00) to him in hand paid, receipt of which is hereby 
ackno~dedged, does agree mith the party of the second part  (City) to 
erect, build, construct and supervise the erection, building and construc- 
tion and purchasing of the necessary material and supplies, the hiring 
and the supervision of the necessary mechanics and laborers, to erect the 
n e x  city market, fire and police stations, just south of the present city 
hall, between Xarket  and Spruce streets, i n  the city of dsheville, and 
on tlie present property owned by said city. 

"That the party of the first part  guarantees that the cost of said 
building shall i n  no case exceed three hundred and ten thousand dollars 
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($310,000), and that said building will be completed within a period of 
eight (8) months from the date the work is commenced, due allowance 
to be made for strikes, weather conditions, etc., beyond the control of the 
party of the first part. 

"That the said party of the first part is hereby a l l o ~ e d  the privilege 
of changing and altering the present plans and specificrttions consistent 
with good workmanship and with the idea in view of erecting a satisfac- 
tory type of building for the purposes said building is to be used, a t  the 
very lowest cost consistent with good workmanship and a satisfactory 
building. Such cost made necessary by additions and betterments is 
not to be considered as part of the guaranteed cost of $310,000, but shall 
be approved by the party of the-second part as additions to the contract; 
also the party of the first part does hereby agree to make such changes, 
additions, and betterments at  cost and without additions to his original 
fee of $20,000. 

"The party of the second part hereby agrees to pay all material bills 
as presented and O.K.'d by the party of the first part. 

'(The party of the first part hereby agrees to give a good and sufficient 
bond for the faithful performance of the contract hereby agreed upon 
between the party of the first part and the party of the 3econd part. 

'(The party of the second part hereby agrees to pay the party of the 
first part a fixed fee in the sum of $20,000 for the faithful performance 
of his contract, said fee to be paid at  such times as the party of the first 

- .  

part requests, but in  no case at any time during the cor~struction of the 
building to exceed eighty per cent (80%) of the total fee hereinbefore 
mentioned, and the final twenty per cent (20%) to be paid upon the 
completion of the building and upon acceptance of the building by the 
party of the second part. 

"In witness whereof the party .of the first part and the party of the 
second part have hereunto affixed their hands and seals, this 12 June, 
1924." 

Mark W.  Brown and J .  Scroop Styles for plaintiff. 
R. R. Williams for the city of AsheviRe. 
Merrimon, Adams & Adams for John M.  Geary. 

ADAMS, J. ,That the defendant Geary was an independent contractor 
is one of the defenses on which the city of Asheville relies, and if this 
defense is established, the merits of others which are claimed to be 
available will not be discussed. This Court has often lapplied the doc- 
trine, subject, of course, to certain exceptions, that for the actionable 
negligence of an independent contractor, the person for whom the work 
is done cannot be made to respond in damages. Craft v. Timber Co., 
132 N .  C., 152, 158; Denny u. Burlington, 155 X. C., 38; Greer v. Con- 
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s f ruc t ion  C'o., 190 S. C., 632, 635. I t  has endeavored, also, to maintain 
the equally familiar principle that  the interpretation of a contract which 
is free from ambiguity i n ~ o l v e s  a matter of law for the decision of the 
court and not a matter of fact for the determination of the jury. Y o u n g  
e .  L u m b e r  Co., 147 N. C., 2 6 ;  Gay v. R. R., 148 S. C., 336. The  ques- 
tion we are to consider, therefore, i s  whether under the terms of the 
written agreement Geary was a n  independent contractor. 

The  term "independent contractor" has been variously defined, but 
the definitions embrace all the elements which are essential to an inde- 
pentlent contract. "Where the contract is  for something that  may law- 
fully be done, and is proper in its terms, and there has been no negli- 
gence in  selecting a suitable person to contract with in respect to it,  and 
no general control is  reserved either i n  respect to the manner of doing 
the vo rk  or the agents to bc employed in it,  and the person for whom 
the work is to be done is intcrcsted only in the ultimate result of the 
work, and not in the several stcps as it progresses, the latter is not liable 
to third persons for the negligence of thc contractor as his master." 
P r c f f  1 % .  i l ' lmhrr  ( ' I ) . ,  s u p r a .  " l ~ i  indepcl~dcnt contractor is one who 
undcrtakcs to produce a given result, but so that  in the actual execution 
of the work he is not under the order or control of the person for whom 
he does it, arid mag use his own discretion in things not specified." 
Y o u n g  v. L u m b e r  Co., su11~a .  "One who contracts to do a specific piece 
of xvork, furnishing his own assistants, and executing the ~ ~ o r k  either 
entirely in accordance with his on-n ideas or in accordance with a plan 
previously givcn to him by the person for whom the work is done, with- 
out being subject to the orders of the latter in respect to the details of 
the work, is clearly a contractor and not a servant." Beal v. Fibre Co., 
154 S. C., 147. "One for whom work is  done is not the master or 
ernploycr of him n h o  has contracted to do the work when by virtue of the 
terms of the contract, the latter is an  independent contractor; nor does 
the relationship exist between a contractor and his subcontractor when 
the latter is an  independent contractor. An independent contractor has 
been defined as one who esercises an independent employment, contracts 
to do a piece of work according to his  own judgment and methods, and 
without being subject to his  employer, except as to the results of the 
work, and who has the right to employ and direct the action of the 
workmen, independently of such employer and freed from any superior 
authority in h im to say how the specified work shall be done, or what 
the laborers shall do as i t  progresses." Greer v. Construct ion Co., supra. 

Interpreted in  the light of these and other decisions of the same im- 
port, the contract, i n  our opinion, makes Geary a n  independent con- 
tractor. The  contract was lawful as to i ts  purpose and proper as to 
its terms; there is no evidence that  the city was negligent i n  the selec- 



10 I K  T H E  SUPREME COURT. [I94 

tion of Geary; it reserved no general control over the work in  respect 
either to the manner in which it was to be done or to the workmen who 
were to be employed; it was interested only in  the result and not in the 
several steps of the work as it progressed. Geary contracted to put up 
the building, to purchase the material and supplies, m d  to hire the 
mechanics and laborers. H e  was authorized to changt the plans and 
specifications-the cost of the additions to be approved by the city, 
because he agreed to charge for the additional work noihing more than 
the actual cost. For these reasons, Geary, in  our opinion, was not a 
servant, but an independent contractor, for whose negligence, if any, the 
city is not liable. dderlzolt v. Cordon, 189 N. C., 748; Cole v. Durham, 
176 N. C., 289, 300; Simmons v. Lumber Co., 174 K. C., 220; Gadsden 
v. C ~ a f t .  173 N .  C., 418. , , 

A municipal corporation exercises certain functions for special or 
private corporate purposes, and others by virtue of certain attributes of 
sovereignty. I t  is contended that in constructing the building the city 
was in the exercise of a governmental function, but the decision of this 
question requires evidence which will fully disclose the purposes for 
which the building was to be constructed and the uses for which i t  is 
intended. Whether it is to be used in part for the profit, advantage, or 
peculiar benefit of the city, or exclusivaly for purposes of a governmental 
nature is not clearly revealed. 

As to the city, wk think the judgment of nonsuit should be affirmed; 
but we cannot say that there is no evidence as to the negligence of the 
defendant Geary. 

There is testimony tending to show that the plaintiff was injured by 
falling from a scaffold which he had helped to build; that he and Brank 
were working together as carpenters, and that the construction of the 
scdffold was a part of the work required of them; that the lumber which 
went into the scaffold was defective and unsuitable for the purpose; that 
Harrison was a laborer, whose duty it was to see that everyone who 
asked for material "got it when he wanted it"; that Lee Drake was fore- 
man, and had supervision of the laborers and carpenteies; that he told 
Harrison to get some material for the scaffold; that when it was brought 
in he told the plaintiff and Brank to build the scaffold out of the mate- 
rial furnished; and, finally, that defective lumber was the cause of the 
fall, which resulted in the plaintiff's injury. From this evidence the 
jury might have drawn the inference that the injury was due to defective 
workmanship, for which the plaintiff was responsible, or to a failure to 
inspect the lumber, for which Gcary was responsible, or to the concurrent 
negligence of the plaintiff and Geary. 

In Fowler v. Conduit Co., 192 N.  C., 14 (p. 18), it is said: "The prin- 
ciples of liability growing out of the use of scaffolds, platforms and walk- 



s. C.] SPRING TERX, 1927. 

nays, as declared by the decisions of this Court, are as follows : (1) The 
employer must exercise ordinary care in  selecting materials reasonably 
suitable and safe for the construction of such instrumentalities; ( 2 )  
ordinary care must be esercised in  the construction and inspection 
thereof; ( 3 )  if the employer delegates the coiistruction of such instru- 
mentalities to one of his employees, he is responsible for the manner in 
which this duty is discllargcd, and the employee using such instru- 
mentality has a right to assume that  the employer has esercised due care 
both in the selection of proper nmterials and in the construction of the 
instrumentalities'" See, also, Burgess  v. Po~c,cr ('o., 183 S. C., 223, and 
Rol~I'nso~~ v. ILVY,  h i d . ,  80.5. 

There is a t  least some evidelicc that  Geary negligently failed to ninkc 
thc 1)roper inspection, and in  eonsequencc, fur~iished lunlbcr that  was 
ticfecti~ e. TVlicther the el iilc~~lcc is convincilig must be tlcterriiined by 
the jury, not by the court. 

to the city, the judgment of nonsuit is affirnletl; as to Geary, a 
ncv trial is awarded. 

J .  C. KICHCRT, JR.. ET A T . ,  Y. JAMES SUPPIzY ('ONPANT. 

(Filed 10 June, 1'3'17.) 

\Ylierc the iight of the judgment creditor to issue esccutio~i :~g : l i~~s t  the 
1:lnils of tlie husband depcniis upon whether 11c o\r.ned tlie title or held it 
in t r l~s t  for his wife, who Iiad p:~itl the purcll;~sc pric,c. :mtl thc, c~ntire coii- 
trovcrsy clcpcndetl thereon. :LII inntlrt.rtence i n  the iss11c. snl~mittcvl i l l  ri'cit- 
ing a tleecl of release ir~stead of the deed in quc'stion. both containing tlic 
same description as to t h e  Iands, will not be consideretl as a fatal ~nrixnce 
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between the pleadings and the proof, or calling for a judgment in defend- 
ant's favor when the jury has found that the lands were held in trust for 
the wife. 

4. Appeal and Error - Deeds and Conveyances - Clerical Mistakes - 
DescriptiontiHarmless Error. 

I n  this case, Held ,  a clerical error made in the compla.int as to the date 
of a certain deed, and also in the judgment by defaull: rendered by the 
clerk against one defendant, is not reversible error as to the other. 

5. Evidence-Pleadings-VarianchDeeds and Conveyanmes--Appeal and 
Error. 

Where a par01 trust is sought to be engrafted on the title to lands con- 
veyed to the husband in favor of the wife, is not a fatal variance between 
the allegation and the proof that there was a clerical error in the com- 
plaint in giving the date of the deed attached, and permitting this deed 
to be introduced in evidence where the description of the lands is identical 
in both deeds. 

6. Pleadings-Interpretation. 
Pleadings under our code system nre liberally construed, so that actions 

may be had upon their merits. 

APPEAL by defendant from Harding, J., at August Term, 1926, of 
MACON. 

J. C. Richert, Sr., was made a defendant with the James Supply 
Company. He  and Gertrude Richert were husband and wife. On 24 
May, 1911, Elizabeth Walden executed a deed for a lot in the village of 
Highlands, naming J. C. Richert as grantee. The deed was registered 
17 July, 1911. At the Spring Term, 1925, of the Superior Court of 
Macon County the James Supply Company recovered a judgment 
against J. C. Richert, the grantee, for $2,574.53, with interest from 
10 April, 1924, and issued a warrant of attachment against the lot 
described in  the deed. On 7 April, 1925, Gertrude Richert brought suit 
against her husband, J. C. Richert, and the James Supply Company, 
alleging that she had paid the purchase money for the lot, and praying 
that her husband be declared a trustee for herself, and that the James 
Supply Company be enjoined from making a sale under its judgment 
and warrant of attachment. Both defendants were duly served by publi- 
cation. J. C. Richert filed no answer, and the clerk rendered judgment 
against him by default final. H e  did not appeal. The James Supply 
Company filed an answer, and the case was transferred to the civil-issue 
docket, and was tried at the August Term, 1926, upon the following 
issue: "At the time of the sale of the land in  controversy by Mrs. 
Elizabeth Walden, and the execution of the deed of 24 May, 1911, to 
J. C. Richert, was i t  in contemplation of the parties that the sale was to  
Mrs. Gertrude Richert and not to J. C. Richert?" The jury answered 
the issue "Yes." Pending the action, Mrs. Richert died, and her heirs 
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RICIIERT u. SUPPLY Co. 

at  law and administrator were made parties plaintiff. Upon return of 
the verdict, i t  was adjudged that  J. C. Richert took title to the lot in 
trust for his wife, Gertrude Richert, mother of the present plaintiffs, 
J. C. Richert, Jr . ,  and Margaret Richert, etc., that  they be declared the 
owners, and that the sale under the judgment and warrant of attachment 
in  behalf of the James Supply Company be enjoined. The supply com- 
pany excepted and appealed. 

I f o r n  (e. P a t t o n  and B r y s o n  d? B r y s o n  for plaintiffs, appellees. 
T .  J .  Jolrnston for the James  S u p p l y  Company ,  appellant. 

Auam,  J. The summons was served by publication on the defendailts 
J. C. Richert and the James Supply Companr, arid no objection 1s made 
as to the sufficiency of the service. A verified complaint n a s  filed at  
the time the summons was issued; ml answer was filed hy the James 
Supply Company, but not by its codefendant. The clerk gave judgment 
by default final against J. C. Richert, and transferred the case to the 
civil docket for trial of the issues raised by the answer of the James 
S u p l ~ l y  Company. Sci thcr  de fc l~dmt  excepted to thc judgment agaill5t 
Richert, or appealed therefrom; but after the trial i n  the Superior Court 
had begun, in  fact, after the jury had been empaneled, the James Supply 
Company made a motion to strike out the judgment rendered by the 
clerk against J. C. Richert, and i t  now insists that  the judgment was 
void. I t s  argument is based upon an alleged want of jurisdiction. I t  
contends that the action was instituted to reform a deed on the ground of - 
mistake, and to engraft a par01 trust upon a conveyance of the fee, and 
that  a suit involving these equitable elements is not within the purview 
of any statute authorizing the clerk to render judgment by default final. 
Laws 1921. Extra  Session, ch. 92. I t  contends, also, that the answer of 
the supply company raised issues upon which the rights of both defend- 
ants depended, and that by operation of law the jury must determine 
these issues as between the i~laintiffs  and the defendant Richert. The 
appellant's conclusion is that the clerk's judgment is void, or, if only 
i r r egu la~ ,  that  the judgment is for this reason open to i ts  attack. Quite 
a number of cases are cited which i n  our view of the controversy need 
not be minutely examined. The question of irregularity may be dis- 
missed for this reason: When the plaintiffs introduced the clerk's judg- 
ment against Richert, the judge sustained the appellant's objection on 
the ground that the evidence was immaterial to the issue and "excluded 
the entire judgment." This ruling, i n  effect, declared the judgment 
void as to the defendant who objected. True, the court stated in the 
presence of the jury that judgment had been rendered against Richert, 
and this, the appellant contends, operated to i ts  prejudice; but the posi- 
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tion, we apprehend, is based on sentiment rather than law, and in any 
event was made harmless by the instruction that as to the appellant the 
evidence was excluded, because it was immaterial. 

We do not regard Tennant v. Bank, 190 N. C., 364, as authority for 
the position that the issue must have been answered by the jury as 
against the defendant Richert. I f  through indifference or collusion 
Richert saw fit to file no answer, the appellant was in  no wise bound by 
his action or by the judgment against him;  and herein lies the distinction 
between this case and .Tennant9s. Nor can we concy  with the appellant 
in saying that there was a fatal variance in  the pleadings and the 
proof-such discrepancy between the complaint and the issue submitted 
as necessarily invalidates the judgment. The deed from Elizabeth 
Walden to J. C. Richert for the lot in question mas executed 24 May, 
1911; the plaintiffs introduced another deed signed by Elizabeth Wal- 
den on 7 October, 1919, purporting to be the release of a mortgage 
executed by J. C. Richert on 25 May, 1911, to secure the payment of 
$2,200. The complaint refers to a deed from Mrs. R'alden to Richert 
dated 8 October, 1919, and the clerk's judgment recites the execution of 
this deed through mistake. The issue submitted to the jury has refer- 
ence to the deed of 24 May, 1911. The appellant contends that the 
clerk's judgment leaves the latter in  full force and effect and purports 
to set aside the deed releasing the mortgage. To this there seems to be 
more than one answer. I f  the position be admitted, how can i t  avail 
the appellant? Upon the issue joined between it and the plaintiffs the 
jury found that the parties intended that the title to the lot should go 
to Mrs. Richert by the deed bearing date 24 May, 1911, and i t  was there- 
upon adjudged that J. C. Richert held the deed as trustee for his wife. 
The verdict and judgment preclude a sale of the lot as the property of 
J. C. Richert, and with this estoppel operating against it the appellant 
has no legal interest in a controversy between the plaintiffs and the 
alleged trustee as to the verbal accuracy of the clerk'!{ judgment. We 
think, however, that there is intrinsic evidence of a clerical error as to 
the date of the deed both in the complaint and in  the judgment of the 
clerk. I n  reference to the identity of the land descrtbed in the com- 
plaint, in the two deeds, and in the warrant of attachment there can be 
no doubt; i t  is admitted that in each instrument the description is the 
same. We are therefore of opinion that the first and second assign- 
ments of error must be disallowed. 

The third and fourth assignments embrace an exception to the issue 
submitted and another to the court's refusal to submit the issues ten- 
dered by the appellant. It is insisted that there was eri.or in  permitting 
the plaintiffs to introduce in  evidence for the purpose of attack the 
deed dated 24 May, 1911, because, as we understand, the complaint sets 
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out the deed dated 7 October, 1919, and not the deed of earlier date. 
It, is  said that  there is no allegation in  the pleadings in  reference to the 
former deed, and that  proof without allegation i s  as fatal  as allegation 
without proof. 

The  complaint, i t  is obvious, proceeds upon the theory that  when 
Mrs. Walden conveyed the lot i t  was the intention of the parties to vest 
the legal title i n  31rs. Richert. I t  is alleged that  the latter paid the 
whole of the purchase money; that  a deed had been made to her and 
had been held in  escrow pending her payments; that  i t  had been lost 
and the execution of another had become necessary. The  allegations 
were evidently intended to apply to the original conveyance and not to 
the release of the mortgage. The  object of the prevailing system of 
pleading is  to have actions tried upon their merits, and to this end 
pleadings are to be construed liberally and every intendment is to be 
adopted in  behalf of the pleader, however inartificial the allegations 
may be, or howevrr defective or redundant. Bmwer  c .  Wynne,  154 
S. C., 467; H o k e  1 . .  G l e n l l ,  167 N. C., 594; S. v. Trus t  Co., 192 N. C., 
6 .  Considering the complaint in its entirety we conclude that  the 
mere recital of the release instead of the deed first conveying the legal 
title is not fatal  to the judgment or such error as calls for a new tr ial  
on bcllalf of the defendant; and for this reason the third and fourth 
assignments are orerruled. I t  follows that  the motion to dismiss the 
action as i n  case of nonsuit mas properly denied. The  ~ e m a i n i n g  assign- 
ments are formal. We find 

K o  error. 

A I\'. CRAW1,ET ASD ANNIE E. CRAWLET, HIS WIFE. v. MART H. 
STEARNS. 

(Filed 10 June, 1927.) 

Mortgages - Deeds and Conveyances - Title - After-Acquired Title - 
Estoppel-Trusts. 

Where a conveyance of lands designated on its face as a second mort- 
gage conreys title to secure the payment of notes held by C.,  and in the 
premises, and in the l t a b e ~ d u m  names the C .  as the grantee, and follo\ving 
the habendurn is a clause making it the duty of B., trustee, to sell the 
lands upon default in the payment of the notes, etc., on demand of the 
holder, etc., and upon foreclosure sale make the deed to the purchaser, 
etc., and B., the trustee, afterwards acquires title by deed from C., and the 
instruments are duly registered under the provisions of our statutes: 
Held, the sale under the trust deed is a deed of bargain and sale, and 
upon its registration, has the effect of a feoffment conveying the title to 
the grantee, and the trustee having afterwards acquired the title, is 
estopped to deny it. 
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APPEAL by defendant from Devin, J., at May Term, 1927, of WAKE. 
Submission of controversy without action. C. S., 626. 

iV. G. Fonville for appellant. 
Barwick d Leach for appellee. 

ADAAN, J. On 26 September, 1918, Berry W. B r o m  and Alice E. 
Brown, his wife, executed a written instrument, evidently intended as a 
deed of trust but designated on its face as a second mortgage, purport- 
ing to convey title to a lot in the city of Raleigh described as lot No. 9 
on Shaffer's map, to secure the payment at  maturity of three bonds, 
each in the sum of $500, held by L. B. Capehart and afterwards assigned 
to the Mechanics and Farmers Bank. The parties named are the 
makers, L. B. Capehart and Allen J. Barwick, trustee. I n  the premises 
of the instrument and in  the habendum Capehart is named as the 
grantee. Following the habendum is this clause: "If the said parties 
of the first part shall fail or neglect to pay interest on $laid bonds as the 
same may hereafter become due, or both principal and interest at the 
maturity of the bonds, or any part of either, then, on application of 
said L. B. Capehart, or any assignee, or any other person who may be 
entitled to the moneys due thereon, i t  shall be lawful for and the duty 
of the said Allen J. Barwick, trustee, to advertise," ctc. On 7 July, 
1924, Barwick, as trustee, sold the lot by public a ~ c t i o n  to R. W. 
Winston, Jr . ,  and thereafter, in pursuance of an order confirming the 
sale and directing a conveyance, executed and delivered to the purchaser 
a deed conveying the property described in the instrument designated 
"a second mortgage." The purchaser at once entered into possession 
and subsequently by warranty deed conveyed the lot to T.  W. Johnson, 
under whom through mesne deeds with covenants of wal-ranty the plain- 
tiffs claim title. The plaintiffs have contracted to sell the lot to the 
defendant, who refuses to accept their deed on the ground that the deed 
of trust vested i n  Capehart the legal title, which was not divested by 
the trustee's deed to the purchaser. On 27 April, 1927, L. B. Cape- 
hart and his wife executed and delivered to Allen J. Barwick, trustee, a 
deed conveying all their right, title and interest in and to the lot in 
question and reciting, not only satisfaction of the securcd debt, but rati- 
fication of the trustee's sale. 

I t  is elementary learning that as to his grantee the maker of a deed 
will not be heard to contradict it, or to deny its legal effect by any 
evidence of inferior solemnity, or to say that when the deed was made 
he had no title. As against his grantee he is estopped to assert any 
right or title in derogation of his deed. Bigelow on Estoppel (5 ed.), 
332; Hutton v. Cook, 173 N.  C., 496; W a l k w  v. Taylor, 144 N .  C., 176; 
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C'uthrell v. Hawkiw, 98 N. C., 203. Capehart and his wife are there- 
fore estopped to deny the operation and effect of their conveyance to the 
trustee, and the trustee is estopped by his deed to deny that title passed 
to the purchaser at  the sale made under the deed of trust. But here the 
question is raised whether the trustee is estopped to assert such title as 
he may hare acquired on 27 April, 1987, by virtue of the deed from 
Capehart. "If a grantor having no title, a defective title, or an estate 
less than that which he assumed to grant, conveys with warranty or 
covenants of like import, and subsequently acquires the title or estate 
which he purported to convey, or perfects his title, such after-acquired 
or perfected title will inure to the grantee or to his benefit, by n a y  of 
estoppel.)' 21 C. J., 1074, see. 39; Baker v. Austin, 174 N. C., 433. 
I n  the deed of the trustee there is no covenant of warranty. I s  he, 
ilcrertheless, estopped as to the after-acquired title? 

At common law a covenant of warranty was necessary to preclude the 
grantor from asserting an after-acquired title; but there is authority for 
the position that if a deed shows that the grantor intended to convey 
and the grantee expected to acquire the particular estate the deed may 
found an estoppel, although it contains no technical covenants. 21 
C. J . ,  1080, sec. 46; French v. Spencer, 21 How., 228, 16 Law Ed., 97. 
A concise presentation of the subject appears in  OZds v. Cedar Tt'orks, 
173 N. C., 161. The estoppel there relied on grew out of a deed con- 
taining a covenant of warranty; and while the doctrine of estoppel by 
warranty and estoppel by rebutter is discussed the Court, in  an opinion 
written by Allen, J., remarked: '(There is also authority for the posi- 
tion that a deed without warranty, which purports to convey the land, 
passes an after-acquired title to the grantee; but it is not necessary to 
decide that question, as there is a warranty in the deed before us. . . . 
I t  is also held that a deed which purports to convey the land transfers 
the estate as by a fine (Wellborn v. Pinky, 52 N .  C., 237) ; that under 
our registration acts all deeds are put on the same footing as a feoffment 
(Bryan v. Emon, 147 N.  C., 292) and Mr. Rawle in his work on Cove- 
nants, sec. 243, in discussing the effect of an estoppel by deed without 
warranty, says: 'Now, it must be carefully observed that by the common 
law there were two classes of cases in.which an e;tate thus actually 
passes by estoppel, and two only. The first was where the mode of 
assurance was a feoffment, a fine, or a common recovery. Such was 
their solemnity and high character that they always passed an actual 
estate, by right or by wrong, and, as against the feoffor or conusor and 
his heirs, not only divested them of what they then had, but of every 
estate which they might thereafter by possibility acquire, and this doc- 
trine has been applied in  modern times. The second was where the 
assurance was by lease, under which, i t  will be remembered, estates 

2-194 
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could take effect in  futuro; and the estoppel seems to have been put 
upon the ground of such having been the tgntract or a.greement between 
the ~ar t ies . '  I f  this Dosition is sound-and we would. be inclined to SO 

hold if the question Gas before us-if there was no warranty, the heirs 
of the grantor could not recover the land under title claimed by descent 
as against a stranger, for the reason that the after-acquired title would 
pass to the grantor in the deed by estoppel, and as the heirs would not 
be the owners of the after-acquired title, they could not recover on it." 

The principle is stated with like clearness by Brown, J., in Weeks v .  
Wilkins, 139 N.  C., 215: "As between the parties to 1 deed of bargain 
and sale, the seizin is to be considered in-law as passing because the 
bargainor is estopped from showing that he was not seized of the title 
which the deed purports to convey, and if he was actually seized of such 
estate it was transferred by the statute of uses. As Henderson, J., 
tersely says, in Taylor v. Shuford, 11 N .  C., 129: (As between the 
parties the bargain and sale shall pass what it purports to pass; as to 
strangers what it actually does pass.' This principle is founded in jus- 
tice and reason. The grantee is necessarily influencl:d in making the 
purchase by the quality and extent of the estate whi:h purports to be 
conveyed by the deed, and hence the grantor in good faith and fair 
dealing should thereafter be precluded from gainsaying it. Where the 
conveyance purports, as in this case, to pass a title in fee to the entire 
body of land, the grantor is estopped thereafter to say i t  does not. The 
consensus of all the authorities is to the efyect that where the deed bears 
upon its face evidence that the entire estate and title in the land was 
intended to be conveyed, and that the grantee expected. to become vested 
with such estate as the deed purports to convey, then, although the deed 
mag not contain technical covenants of title, still the legal operation 
and effect of the deed is binding on the grantors and those claiming 
under them, and they will be estopped from denying that the grantee 
became seized of the estate the deed purports to vest ic. him. Van Rem- 
selaer v. Keurne?y, 52 U. S., 323, is a leading case in which Mr. Justice 
Nelson states the doctrine with great clearness and wealth of learning. 
Irvine v. Irvine, 76 U. S., 625. The true principle is that the estoppel 
works upon the estate which the deed purports to convey and binds an 
after-acquired title as between parties and privies.'' 

The conveyance executed by the trustee to the purchaser at  the sale 
made under the deed of trust is a deed of bargain and sale which has 
been duly registered. The seizin is deemed to have passed because the 
maker is estopped, and the registration puts the deed on the footing of a 
feoffment. I n  our opinion the judgment is free from error and should 
be affirmed. 

Judgment affirmed. 



N. C.] S P R I N G  T E R M ,  1927. 19  

HARRY M. ROBERTS v. R. E. BURTON AND WYTHE M. PEYTON 
COMPANY. 

(Filed 10 June, 1927.) 

1. Taxation-License Tax-Principal and AgentSales-Commissions- 
Statute-Real Estate Agents. 

A real estate agent may not recover his commission from the owner in 
making a sale when he has not paid his license tax as required by our 
statute, Public Laws 1925, ch. 101, but in the action it must be shown 
that the services rendered come within the meaning of the statute. 

2. Appeal and Error-Instructions-Requests for Instructions-lssues- 
Agreement of Parties-Courts. 

Exceptions to the refusal of the court to give special prayers for in- 
struction will not be sustained when it appears on appeal that the parties 
had agreed that the court should answer the issue? to which they were 
addressed as a matter of law after verdict had been rendered on the 
other issues, and this has been done. 

3. Jud-gnents-Verdict-New Trials-Contracts. 
Where the plaintiff sues to recover from the defendant one-half of the 

profits derived from the sale of real estate as agents for the owner, under 
an agreement to that effect as to certain lands, a judgment upon the 
verdict in his favor which includes commissior~s on defendant's sale of 
lands of others not i~icluded in the contract sued on, is reversible error 
and entitled the defendant to a new trial. 

,%PPEAL by defendant Burton from Shaw, J., at  March Term, 1927, 
of BUKCOMBE. 

On  26 September, 1925, the  lai in tiff and the appellant entered into 
a written agreement to take options on lands adjoining those of the 
plaintiff and sell them and divide the profits. Burton took an  option 
on a tract owned by the plaintiff's wife; and Roberts and Burton 
took an  option on 2i0.12 acres, the property of W. H. Sumner, a t  $100 
an  acre. T h e  plaintiff alleged that  this option was taken in Burton's 
name and that  the Sunmer land was sold to William and Mark Griffin 
for $238.60, and at a profit of $138.60 an acre, making a total profit of 
$37.45.1.80; that  the plaintiff v a s  entitled to one-half this amount and 
Burton to the other ha l f ;  that  the defendants by a secret agreement 
induced the Griffins to pay them $7,.5OO in cash, and to make notes for 
the remainder in  various sums payable a t  different dates. The  plaintiff 
alleged that  the defendants h a w  failed to account with h im;  tha t  a 
receiver of the money and notes has been appointed, and that  the plain- 
tiff is  entitled to recover from the defendants $3,750, and one-half the 
notes executed by the Griffins. 

Denying the material allegations of the plaintiff the defendants 
alleged that  the plaintiff and his wife gave Burton an option on her 



20 I N  T H E  SUPREME COURT. [I94 

tract containing 173.54 acres at  the price of $600 an acre; that the two 
tracts were sold together for $380 an  acre; that the total price at  which 
the land was sold by the defendants was $168,590.80, or $37,454.40 in  
excess of the purchase price; that the expense incurred in  making the 
sale was $18,724.40, leaving $18,724.40 as the net p r ~ f i t .  The verdict 
was as follows, the sixth and eighth issues having been answered by the 
court as matters of law, after the others had been answered by the jury: 

1. Did the defendant Burton enter into a contract with his codefend- 
ant, Peyton & Company, to assist the said Burton in making sale of 
the Roberts and Sumner tract? Answer : Yes. 

1y2. I f  so, did said Peyton & Company perform said services? h n -  
swer : Yes. 

2. I f  so, what amount, if any, were the defendants, Peyton 8: Com- 
pany, entitled to under said contract? Answer: $18,727.40. 

3. Did the plaintiff Roberts have any notice of the said contract 
entered into between the said Burton and Peyton & Company until after 
the transaction had been closed by sales contract between the plaintiff 
and wife and Griffins, and Sumners and Griffins? Answer: No. 

4. Did the defendant, Wythe M. Peyton & Company have notice at 
the time it entered into the contract with R. E. Burton that the defend- 
ant, R. E. Burton, had any contract with the plaintiff Roberts in regard 
to the division of profits on the Sumner tract ? Answer : Yes. 

5. What were the services rendered by the defendant Peyton & Com- 
pany under the arrangement with R. E. Burton reasonably worth? 
Answer : $9,315.50. 

6. Was the plaintiff entitled to any part of the $7,500 cash payment 
received by the said Burton as profits on the sale of land to said 
Griffins, as alleged in the complaint; and if so, what par t?  Answer : 
Yes, one-fourth part of the $7,500 cash payment, to wit, $1,895, v i th  
interest from 9 January, 1926. 

7. I f  so, did the plaintiff waive his right to be paid in cash his part of 
the $7,500 referred to in  the foregoing issue, as alleged by defendant 
Burton ? ~ n s w e r  : NO. 

8. I s  the plaintiff entitled to any part of the $29,954.80 in notes 
received by the defendant, R. E. Burton, from William Ray Griffin and 
M. A. Griffin as profits on the sale of lands to said Griffins, as alleged 
in the complaint; and if so, what par t?  Answer: Yes, one-fourth part 
of each of said notes. 

9. What was the value per acre of the Sumner tract at  the time of 
the sale of said property to William Ray Griffin and M. A. Griffin? 
Answer : $100. 

10. What was the value per acre of the Roberts tract at  the time of 
the sale of said property to William Ray Griffin and Mark A. Griffin? 
Answer : $600. 
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Thereupon i t  mas adjudged that  the plaintiff recover of the defendant 
Burton $1,875 (one-fourth of $7,500), with interest from 9 January,  
1926, and one-fourth of each of the notes aggregating $29,454.80 
($i,363.70), with interest from 9 January ,  1927, and that  the notes in  
the hands of the receiver be charged with the payment of these amounts; 
that  the receiver sell the notes and apply the proceeds in payment, the 
notes received from Burton being primarily and those received from 
Peyton Company secondarily liable for the payment of the amount due 
tlie plaintiff-no sale to bc made if the judgment 11-as satisfied within 
ninety days. The  defendant Burton excepted and appealed. 

T'onno I,. Gudger, Gallatin Roberts and Slarli ITJ. Brown for p la in t i f .  
Bourne, Parker CC Jones for appellant Burton. 

,IDAXS. J. There was no error i n  refusing to dismiss the action as 
in case of nonsuit. I t  is true that  every individual buying real estate 
for profit, whether as agent or otherwise, is required to pay a license tax, 
and that  no recovery can be had on a contract forbidden by lam either 
in express terms or by implication from the fact that  the transaction 
has becn made an indictable offense or has been subjected to the imposi- 
tion of a penalty. Lams 1925, ch. 101, sec. 3 0 ; ' ~ i n a n c e  Co. v. Hendry, 
159 N. C., 549. Bu t  nTe do not think the evidence is sufficient to show 
that  the plaintiff was engaged in  buying or selling real estate within 
the meaning of the cited statute. Rcspess v. Spinning Co., 191 N.  C., 
809. Thc first and third assignments are therefore overruled; the 
second is abandoned. 

Alssigi~mcnts four and five are addressed to the court's refusal to give 
the jury certain prayers for instructions in reference to the amount of 
the pIailiriE's recol e ry ;  but the parties, reserving their right to except, 
agrecd, as appears of record, that  the two issues relating to the amount 
of the recovery should be answered by the court after the other issues 
had been answered. by the jury. The  judge answered these two issues, 
and of course there n a s  no reason or occasion for giving the instruc- 
tioils. There is no spwific csccption to his ansnerq. but thc sixth assign- 
ment of error is "the action of the court i n  signing the judgment as 
appears i n  the record." This may be treated as an  exception to the 
judgment, including of course the anslrers given to the sixth and eighth 
issues. Under the agreement they were to be answered by the judge as 
matters of law. (R. 57.) The  plaintiff alleged that  the total profit was 
$37,454.80-$7,500 in cash and $29,954.80 i n  notes. Deducting from 
the total profit the sum given Peyton & Company in  response to the 
second issue ($18,727.40), we have as a remainder an equal sum ( a  part  
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i n  money, a p a r t  i n  notes),  one-half of which i s  awarded t h e  plaintiff 
by v i r tue  of t h e  two issues which were answered b y  t h e  court.  I f  i t  be 
assumed t h a t  t h e  calculation i s  correct, the  amount  apportioned or  
divided between t h e  plaintiff a n d  B u r t o n  represents t h e  net  profit of t h e  
sale of t h e  Roberts  and  t h e  S u m n e r  tracts,  b u t  t h e  agreement of t h e  
plaintiff a n d  B u r t o n  made  26 September, 1925, was  co-nfined t o  options 
on  lands adjoining the  Roberts  property. T h e i r  agreement to  divide 
the  profits did not  include t h e  profits derived f r o m  t h e  sale of the  l and  
of Mrs. Roberts.  T h e  profit ar is ing f r o m  t h e  sale of t h e  S u m n e r  l and  
should be determined by  t h e  j u r y  under  appropr ia te  in;structions by  the  
court. F o r  t h e  reason indicated there mus t  be a 

N e w  tr ia l .  

GRAHAM COUNTY v. W. K. TERRY & COMPASY ASD FEREBEE 6 
COMPANY. 

(Filed 10 June, 1927.) 

1. Taxation-Countie~Bond8-Constitutional Law-Statutes - Amend- 
ments. 

Where the Legislature has passed an act authorizing :I  county to pledge 
its faith and credit in the issuance of bonds upon its several readings, 
upon its aye and no vote in  accordance with Art. 11, sec. 14, of the State 
Constitution, and by later ratification of an act requiring the question to 
be submitted to  the qualified voters: Held,  i t  is  not required that the 
later ratified act be also passed in accordance with the constitutional 
requirement, and in the absence of a proper election, the bond issue will 
be declared invalid. 

8. Constitutional Law-Contract+Vested Rights--Retroactive Statutes  
--Statute-In P a r i  Materia. 

Where a valid act  authorizing a county to issue bonds has been passed 
in accordance with the provisions of the State Constitution, Art. 11, sec. 14, 
leaving out the requirement that the question must first be submitted to 
the qualified voters, and another act ratified a few days later makes this 
requirement, the two acts will be construed in par6 mataria, and the later 
a s  not 'having a retroactive effect, and the county does not acquire a 
vested right under the first ratified act. Const., Art. I, :see. 17. 

3. Statute-AmendmentcTaxation-Bonds-Counties. 
Where the Legislature has passed a n  act, according to the provisions of 

our Constitution, Art. 11, sec. 14, authorizing a county to issue bonds, 
unless i t  is  made to appear to the contrary, an ac t  ratified several days 
later presumes a legislative intention to regard the first act a s  continuing 
within i ts  contemplation, subject to  amendment. 
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4. Sam-Constitutional Law-Taxation-Counties-Bonds-Election- 
Ratification by Electorate. 

\\'here the Legislature has passed an act authorizing a county to issue 
bonds according to the provisions of Const., Art. 11, sec. 14, it is within 
its power to add a provision that the question be first submitted to the 
electorate of the county in order to the validity of the proposed bonds. 

APPEAL by plaintiff from a judgment of Stack, J., in a controversy 
without action. On 10 January, 1927, the board of commissioners of 
GRAHAM County adopted the following resolution : 

"Whereas, the offer of Messrs. Ferebee & Company, of Andrem, 
N. C., and W. K. Terry 85 Company, for the purchase of $100,000 Gra- 
ham County road and bridge bonds is the highest and best offer received, 
and it is hereby resolved that the said bonds be hereby awarded to 
Messrs. Ferebee & Company and W. I(. Terry 85 Company, upon the 
terms of their bid now upon file with the register of deeds, and it is 
further agreed that this board will cooperate with the said Ferebee & 
Company with the view of having any necessary legislation enacted and 
the passage of any resolutions that may be necessary, with the view that 
said bonds be approved by their attorneys at the earliest possible date." 

I n  the statement of facts it appears that the indebtedness of the 
county was equal to fifteen per cent of the taxable valuation of its prop- 
erty and "that said bonds would not be valid without an act of the 
Legislature." An act purporting to validate the bonds was passed in 
compliance with Constitution, Art. 11, see. 14, and ratified 4 March, 
1927; and on 9 March, 1927, another act was ratified by the Legislature 
requiring the validating act to be submitted to the qualified voters of 
the county. The election has not been called. The board is ready to 
deliver the bonds and has demanded the purchase price, but the defend- 
ants have refused to accept the bonds on the ground that they would be 
invalid unless approved by a majority of the voters of the county. 
Judge Stack, being of opinion that the bonds are inralid and that the 
defendants are not required to take and pay for them, gave judgment 
accordingly, and the plaintiff excepted and appealed. 

R. L. Phillips for appellant. 
N o  counsel contra. 

ADAMS, J. The appellant contends that the act submitting to the 
qualified voters of the county the question of issuing the bonds is in- 
effective because it was not passed in compliance with Art. 11, see. 14, 
of the Constitution. The section is as follows: "No law shall be passed 
to raise money on the credit of the State, or to pledge the faith of the 
State, directly or indirectly, for the payment of any debt, or to impose 



I N  T H E  SUPREME COURT. 

any tax upon the people of the State, or allow the counties, cities or 
towns to do so, unless the bill for the purpose shall have been read three 
several times in each house of the General Assemblv m d  passed three 
several readings, which readings shall have been on three different days, 
and agreed to by each house respectively, and unless the yeas and nays 
on the second and third readings of the bill shall have been entered on 
the journal." 

The act of 4 March, purporting to validate the proceedings of the 
board of con~missioners, was passed in accordance with the constitu- 
tional requirements and was not amended, changed, or modified as to 
its terms in any respect by the act which five days afterwards referred 
the question of issuing the bonds to the voters of the county. I n  
Glenn z.. Wray, 126 N .  C., 730, cited by the appellant, the act authoriz- 
ing a subscription for stock in a railroad company was amended on the 
third reading, and the question was whether the amendment was ma- 
terial. I n  the present case the object of the later act was to ascertain 
the will of the taxpayers-to give them an opportunit,y by means of a 
referendum to share in the legislative power which is, reserved to the 
people (25 R. C. L., 804, see. 53), and not to raise money on the credit 
of the county, or to pledge the faith of the county, or to impose a tax. 

The plaintiff's second position is this: that upon ratification of the 
act of 4 March a binding contract existed between the plaintiff and the 
defendants which no subsequent legislation could impair; that the 
parties are protected by the constitutional provisions that no person 
ought to be deprived of his property but by the law of the land, and 
that no State shall pass any law impairing the obligation of contracts. 
Constitution of United States, Art. I, see. 10; Constitution of Korth 
Carolina, Art. I, sec. 17. 

The evil against which the Federal Constitution i~ tended  to guard 
was the effect incident to the operation of the forbidden law. Barnes v. 
Barnes, 53 N.  C., 366. The resolution adopted by the board of com- 
missioners contains this clause: "It is further agreed that this board 
will cooperate with the said Ferebee & Company (bidders for the bonds) 
with the view of having any necessary legislation enacted and the pas- 
sage of any resolutions that may be necessary, with the view that said 
bonds be approved by their attorneys at  the earliest possible date." I t  is 
evident, we think, that the resolution contemplated delivery of the bonds 
and com~letion of the contract only after the usual examination and 
approval of the law authorizing the issuance of the bonds. I t  affirma- 
tively appears that the bonds have not been approved, presumably be- 
cause the question whether they shall be issued has not been submitted 
to the voters of the county. The act requiring the bonds to be voted on 
was ratified on the fifth day after the ratification of the act purporting 
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to validate the resolution of the commissioners. The same Legislature, 
of course, enacted both statutes. Whether the later act was pending 
when the earlier was ratified the record does not disclose; but the two 
are so nearly related as to the date of ratification, the subject-matter 
being the same, that we cannot hold as a matter of law that the Act of 
9 March has the effect of impairing the obligation of a contract in dis- 
regard of the constitutional inhibition. I t  seems to have been the pur- 
pose of the General Assembly not to treat as final the Act of 4 March, 
but to retain control of the subject for additional or supplemental legis- 
lation. That this was within the legislative power is not open to ques- 
tion. Cooley's Const. Lim., 152. We are not inadvertent to the principle 
that the law of contract enters into the contract itself (Hill v. Brown, 
144 hT. C., 117), or that rested rights may not be destroyed as a rule by 
the retroactive operation of a statute (Lowe v. Harris, 112 N. C., 472) ; 
but we think that neither of these principles is controlling in the case 
before us. The two statutes are in pari materia and must be construed 
together. Moreover, the question presented mill be academic if an elec- 
tion is held and the bonds are approred. 

Judgment affirmed. 

ASKIE STILES HYATT v. W. L. JIcCOY. 

(Filed 10 June, 1927.) 

1. Actions-Husband and Wifepartie-Constitutional Law-Seduction 
Statutes. 

Under the provisions of our State Constitution, feigned issues are abol- 
ished, and actions should be brought by the real parties in interest, and 
under the provisions of C. S., 2513, an unmarried woman who has been 
seduced may, in proper instances, maintain her action for damages against 
her seducer. 

2. Seduction-Married Women-Voluntary Submission - Support - Ac- 
tions. 

An action by a married woman for damages caused by seduction of her 
virtue by the defendant will not lie when it is made to appear that she 
yielded to him under his promises to provide for her and her husband, 
who was disabled from earning a support for them. 

APPEAL by plaintiff from Stack, J., at April Term, 1927, of MACON. 
The plaintiff brought suit to recover damages for seduction; the de- 

fendant demurred to the complaint; the demurrer was sustained, and 
the plaintiff excepted and appealed. 

A summary of the material allegations of the complaint follows: The 
plaintiff is a married woman; her husband was Perry Hyatt ; they were 
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married 21 April, 1912; her husband, while working for the defendant 
suffered serious physical injury, and mas afterwards unable to gain a 
livelihood; the defendant told her that he was a man of means and 
would support her and her husband; on rarious occasions he made 
similar promises. H e  spent much time in her company, rode with her 
in his car, and said he would give her a lot and build a house on it for 
her husband and herself. By means of flattery and false and fraudu- 
lent statements he persuaded her to submit to his em1)races on several 
occasions, and on 27 August, 1926, she gave birth to a child. The cir- 
cumstances of this bare outline are stated with pariicularity in the 
complaint, but a minute recital here is not necessary to an understand- 
ing of the legal questions that are involved. 

The defendant demurred to the complaint on three grounds: 
1. That it appears from the complaint that the plaintiff has no legal 

capacity to sue and maintain this action. 
2. That the complaint does not state facts sufficient to constitute a 

cause of action. 
3. That it appears from the complaint that the plaintiff is a married 

woman and is incapable of bringing and maintaining this action. 

H o r n  & P a t t o n  and B r y s o n  & Bryson  for p l a i n t i f .  
Moody  & Moody,  .McKinley Edwards  and H e n r y  C:. Robertson for 

defendant. 

ADAMS, J. The first and third grounds of demurrer were overruled, 
and the only question for decision is whether the complaint states facts 
sufficient to constitute a cause of action. I t  is provide13 by statute that 
damages for personal injuries or other tort sustained by a married 
woman may be recovered by her without the joinder of her husband; 
and her right to bring suit is not affected by any distinction between a 
negligent and a wilful wrong. C. S., 2513; Roberts  v. Roberts,  185 
N.  C., 566; Crowell v. Crowell,  180 N. C., 516. But ihe specific point 
we are now to consider is this: I s  a married woman who yields to the 
seductive embraces of a married man and thereby becomes a partaker 
of his crime authorized by the law to maintain an action against him 
for damages, under the allegations contained in the complaint? 

To avoid confusion we must bear in mind that the controlling princi- 
ple is not that upon which the husband may bring suit for the seduction 
of his wife or the alienation of her affections, or upon which the parent 
may sue for the wrong done his child, or the master fol- the wrong done 
his servant. At common law the action was based upon the relation of 
master and servant, not upon that of parent and child or husband and 
wife, and the measure of damages mas such as the master would recover 
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for the injury to his servant. This relation, however, is regarded as a 
fiction. "All the authorities show that the relation of master and 
servant between parent and child is but a figment of the law, to open to 
him the door for the redress of his injury. I t  is the substratuni on 
which the action is built. The actual damage which he has sustained in 
many, if not in most cases, exists only in the humanity of the law, which 
seeks to vindicate his outraged feelings."-Sash, J., in Briqgs v. Evans, 
27 N. C., 16. See, also, Kinney v. Laughenour, 89 N. C., 365; Scarlett 
v. Norwood, 115 N.  C., 284; Willeford 7 ; .  Bailey, 132 N. C., 402; 
Snider v. Xewell, ibid., 614; 2'illotson v. Currin, 176 N. C., 479. 

This fictitious relation denied to a woman the right to maintain an 
action under the common law for her seduction. I n  some of the States 
the right has been conferred by statute; with us i t  has been recognized 
by judicial decision on the theory that feigned issues are abolished 
and that the woman is the real party in  interest. Const., Art. IV, 
sec. 1 ;  C. S., 446. I n  Dood v. Sudderth, 111 N.  C., 215, 219, i t  is said: 
"The Code, see. 177, having provided that an action should be brought 
by the real party in interest, i t  should be beyond controversy that 
where an action is for seduction of a woman of full age she, and not the 
father, is the proper one to bring the action." There the suit, brought 
by the woman was sustained, the complaint having been construed as 
broad enough to include an action for breach of promise to marry, for 
fraud and deceit, for injury to character and person, and for seduction. 
I n  Strider v. Lewey, 176 N. C., 448, the plaintiff, a minor, alleged that 
"the defendant, her grandfather, took advantage of her youth and in- 
experience, and with wicked and diabolical design upon her innocence 
and virtue induced her to submit to his wishes"; and Hood v. Sudderth 
was cited as a precedent for the action. The basis of the action in 
Hardin v. Davis, 183 N. C., 46, was not so much a breach of promise as 
"deception, enticement, or other artifice." The plaintiff in each of 
these cases was unmarried; each plaintiff was the victim of a false 
promise of marriage, or of dominating influence, or of fraud and decep- 
tion upon which she reasonably relied. The Court has never held that 
the principle announced in these cases is applicable to an action insti- 
tuted by a married woman to recover damages for her seduction. In -  
deed, the weight of authority denies such application of the principle. 
The general rule is that the plaintiff must bring forward evidence, not 
only that she was seduced, but that she was unmarried at  the time of the 
seduction. 35 Cyc., 1311, 1319 ; 24 R. C. L., 770. A married woman by 
reason of the marital relation acquires a knowledge which ought to 
guard her from dangers of which an unmarried woman might have no 
knowledge. 24 R. C. L., 738; Jenninqs v. Comrs., 21 L. 9. R. (X. S.), 
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266n. Moreover, a woman cannot maintain an action for her own 
seduction if the surrender of her person is induced by the promise of 
compensation in money or its equivalent. I n  such eve& she is regarded 
as a voluntary accomplice, a partaker of the defendant's crime, and, i n  
the words of Parsons, C. J., "She cannot come into court and obtain 
satisfaction for an injury to which she was consenting." Paul v. F.razier, 
3 Mass., 71;  Strider v. Lewey, supra. 

The representations leading u p  to the alleged injury are set forth in  
the complaint. The defendant promised to furnish money for the sup- 
port of the plaintiff and her husband; he gave assurance that he was 
wealthy, and that they should be free from want; that he had bought 
two lots on Lake Emory and would give the plaintiff one of them and 
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build a house on it for her;  and, in short, that he would amply provide 
for the needs of the plaintiff and her husband. 

These statements portray the character of the declarations by which 
the plaintiff was "led astray," as well as her motive in yielding consent. 
I f  the declarations were false the motive, considered in the light most 
favorable to the plaintiff, was the hope of pecuniary aid; lbut this 
reward of iniquity the law does not palliate or condone. We concur in  
his Honor's opinion that the action cannot be maintained. The judg- 
ment is  

Affirmed. 

STATE v. ODELL MEHAFFEY, LLOYD HARKIPSS ASD NELL COFFEY. 

(Filed 10 June, 1927.) 

Instructions-Homicide-Appeal a n d  E r r o r - - P r e j u d i c ~ N e w  Trials. 
Where upon a trial for a homicide there is evidencte tending to show 

that the prisoner acted in  self-defense in  taking the life of the deceased, 
an erroneous instruction to find the defendant guilty of murder in the 
second degree if the jury should find beyond a reasonable doubt that  the 
killing was deliberately done, is not cured by other correct parts of the 
charge arising under the evidence of the case. 

Same--Aidera a n d  Abettors. 
Where several defendants are tried for a homicide, an instruction not 

based on sufficient evidence that some of them would be guilty as  aiders 
and abettors depending upon whether the one who committed the act did 
so under certain circumstances, is reversible error a s  to  those char& 
with aiding and abetting. 

CRIMINAL ACTION, before Harwood, J., at November-December Term, 
1926, of HAYWOOD. 
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The defendant MeHaffey, together with Lloyd Harkins and Nell 
Coffey, wife of the deceased, were tried upon a bill of indictment charg- 
ing them with the murder of J. T. Coffey and with conspiracy to kill 
said Coffey. 

The evidence tended to show that the deceased had been convicted of a 
violation of the prohibition law and confined to the common jail of 
Haymood County. The defendant, Nell Coffey, his wife, who was a 
double first cousin of the defendant Harkins, visited him while in jail 
from time to time. The deceased Coffey was released prior to the com- 
pletion of his sentence and conceived the idea that there was intimate 
relation between his wife, Nell Coffey, and the defendant Harkins. On 
Sunday, 12  September, all the defendants were at  Coffey's house, and 
Coffey had some conversation with Harkins about rumors in the neigh- 
borhood concerning his wife. The defendant Harkins suggested that he 
take the matter to court and have it determined. During the course of 
the conversation Coffey told the defendant Harkins not to take his wife 
in his car any more until the matter had been straightened out. Coffey 
was drinking and continued his drinking during the afternoon. After 
the defendants, MeHaffey and Harkins, had left the house of the de- 
ceased the deceased began to curse his wife, the defendant, Nell Coffey, 
saying, "He would take a gun and would not leave anything standing in 
five niiles." The violence of the deceased put her in fear, and she left 
home and went out upon the highway, and in a short time the defendant, 
Lloyd Harkins, approached in an automobile in which were riding the 
defendant, MeHaffey, and his wife, and two small children. Mrs. 
Coffey appealed to them for protection, stating that her husband had 
threatened her and caused her to leave home, and that she was afraid to 
return home and spend the night, stating further that she would go 
to the home of her sister, Mrs. E d  Trull, and spend the night and 
return home after her husband became sober. After driving around 
for some time the party went to the home of E d  Trull and arrived there 
after dark. Just as they arrived at  Trull's house the deceased came up 
to the car in a threatening and violent manner, ordering his wife to get 
out of the car, threatening "to shoot every damn thing in the car." He  
repeated this statement three or four times as he was approaching the 
car. The defendant, Harkins, contended that as the deceased ap- 
proached him in the dark, using this threatening language, that he was 
put in fear of death or great bodily harm, and as the deceased reached 
the car he fired one shot, which killed the deceased. 

Bowers, a witness for the State, testified that MeHaffey got out of the 
car and went around the car and shot the deceased. I t  appeared that 
only one shot was fired, and the defendant Harkins admitted the shoot- 
ing. The deceased, Coffey, and the MeHaffey family had been very 
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friendly and had visited each other from time to time, and there was no 
evidence of any ill-will existing between them and the deceased. 

The jury convicted the defendant Harkins of murder i n  the second 
degree and the defendant MeHaffey of manslaughter, and acquitted the 
defendant Nell Coffey. 

From the judgment of the court, sentencing the defendant Harkins to 
a term of fourteen years in the State prison and the defendant 
MeHaffey for a term of eight years, both of said defendants appealed. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 

Rollins & Smathers, Morgan & Ward and M .  G. Stamey for defend- 
ants. 

BROGDEN, J. The trial judge charged the jury as follows : "Gentlemen, 
if you shall find from the evidence, beyond a reasonable doubt, that Odell 
MeHaffey, with malice aforethought, intentionally firl3d a pistol at the 
deceased, J. T. Coffey, and killed him, and you fail to find beyond a 
reasonable doubt that the killing was done with premeditation and de- 
liberation, then it would be your duty to return a verdict of guilty of 
murder in the second degree against Odell MeHaffey." "If you shall 
find from the evidence beyond a reasonable doubt that Lloyd Harkins, 
with malice aforethought, intentionally fired a pistol at  the deceased, 
J. T. Coffey, and killed him; and if you shall fail  to find beyond a rea- 
sonable doubt that at the time of the killing it was done with premedita- 
tion and deliberation, then it would be your duty to return a verdict of 
guilty of murder in the second degree against the defendant, Lloyd 
Harkins." 

The learned trial judge correctly stated t,he law as to the right of self- 
defense in other portions of the charge, but the peremptory instructions 
above given, to all practical purposes, deprived the defendants of the 
force of such defense, and must be held as error. 

The court further charged the jury: ''If you shall find from the 
evidence beyond a reasonable doubt that the defendant, Lloyd Harkins, 
without malice and without premeditation and deliberation, fired the 
pistol at  J. T .  Coffey and killed him, then i t  would be your duty to 
return a verdict of guilty of manslaughter against him. unless you shall 
find from the evidence the existence of such facts and circumstances as 
would excuse it on the ground of self-defense, and if you should find 
that the other two defendants were present at  the time the fatal shot 
was fired and the defendant Harkins was not excusab1.e at  the time he 
fired the shot, that he was guilty of manslaughter, and the other two 
defendants or either of them were present for the purpose of aiding and 
abetting and assisting they, too, would be guilty of mamlaughter, or if 



N. C.] SPRIXG TERM, 1927. 31 

you should find that  one of them was present with that  intention, then 
that  one would be guilty." 

"If you should find from the evidence, beyond a reasonable doubt, that  
the defendant Odell AIeHaffey, without malice and without premedita- 
tion and deliberation, fired the fatal  shot with a pistol and killed J. T. 
Coffey, then it would be your duty to return a verdict of guilty of man- 
slaughter against Odell MeHaffey, unless he has shown by the evidence 
the existence of such circumstances as will excuse i t  on the ground of 
self-defense, and if you should find Odell MeHaffey guilty of man- 
slaughter, and if you find from the evidence, beyond a reasonable doubt, 
that the other two defendants. or either of them, were present for  the 
purpose of aiding, assisting and abetting and encouraging MeHaffey i n  
the perpetration of the crime, then i t  would be your duty to return a 
verdict of guilty of manslaughter against the two, or against the one, as 
you shall find from the evidence." 

Abstractly, these instructions are correct, but upon close scrutiny and 
examination of the record, we fai l  to find any evidence of aiding and 
xbetting as defined by law, and the exceptions of the defendants to the 
instructions must be upheld. S. v. Jarrell, 141 N. C., 7 2 2 ;  8. v. Hart, 
186 S. C., 582; S. v. Baldwin, 193 N. C., 567. 

There are  other exceptions in  the record, but by reason of the fact that  
a new tr ial  is awarded, we refrain from comment in  order that  both the 
State and the defendants may h a ~ e  a fa i r  and impart ial  trial upon the 
merits of the case. 

S e w  trial. 

N A R Y  EVASS v. SHEA BROTHERS COKSTRUCTION COMPAKY. 

(Filed 10 June, 1927.) 

Roads and Highways-Kegligencc-Rule of the Prudent Man -Danger- 
Signals-Warnings-Barriers - Iustructions - Appeal and Error - 
Kern Trials. 

A contractor for the construction of a State highway is required to 
use the care of the ordinary prudent man to properly use such means as 
will protect those traveling thereon from being injured by places left in 
the i~~completecl work dangerous or menacing to those who may travel 
or attempt to travel along its route, and for its negligent failure therein 
is liable only for the proximate cause thereof; and an instruction that 
makes the defendant contractor liable absolutely to maintain an obstruc- 
tion placed by i t  to prevent the use by the public of a place of danger, is 
reversible error upon which a new trial will be ordered on appeal. 

APPEAL by defendants from Stack, J., and a jury, a t  March Term, 
1927, of GRAHAM. New trial. 
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This is an action for actionable negligence, brought by plaintiff 
against defendants for injuries sustained. Plaintiff, on 10 July, 1926, 
was in a Ford car with her husband, going to Yellow Creek; her son 
Cecil Evans was driving the car. The defendants, contractors under the 
North Carolina State Highway Commission Project No. 930, were con- 
structing a part of State Highway No. 108, between Brooks Gap and 
Yellow Creek, in  Graham County, crossing Service Branch between 
these two points. 

John Shea, one of the defendants, testified in par t :  "This particular 
fill across the Service Branch, there mere two roads there, and the roads 
were in a curve, and in order to straighten the road up I had to make 
a high fill across Service Branch, and started the narrow fill with 
wheelers across the Service Branch, and this road aroui~d was kept open 
at all times. Connor Brothers went around there. We went around, 
different people went around all the time. I t  was kept open and worked 
by the overseer. . . . When we stopped working, I put a 50-inch pipe 
across this fill and somebody rolled it away. I had not worked on i t  in 
three weeks. I t  wasn't long before the accident, because I was up there 
a few days before that myself. . . . I t  was impossible to build it all 
across there at  one time; have to build i t  a row at a time. I t  was 
dangerous to go across there. I did not put signs there because there 
was a public road that you could go. The fill was not completed." 

Cecil Evans testified in  par t :  "We started down to Yellow Creek, 
and on the right-hand side going down was a big dump and curve, and 
after you got out of this curve from the left-hand side of the road you 
hit the first part of this dump, and when you hit it, i t  is rough and 
slopes up a little bit and hit the north side next to Yellow Creek; i t  is a 
steep bank and I couldn't pull i t  with the speed I had, and I started 
back to get more speed, and the loose dirt caught me and I turned over 
the bank. I was right on the fill before I could see i t ;  I could see the 
ridge but could not tell what i t  was. I don't know whether it was a 
road before that or not." "Q. Could you tell whether. there had been 
tracks on that part of the roadway where your car turned over? A. The 
witness answered 'Yes.' The fill must have been somewhere from 40 to 
50 feet long, 8 to 10 feet high. The top of the fill was 6 or 61/3 feet 
wide. The fill was rough, and when you got close to the top was a big 
bank of dirt that looked like i t  had been dumped out and tracks going 
over it. I started back to get a better start and the loose dirt caught 
my wheel and turned me over the bank. I did not see any detour sign 
or barrier before I got to that point of the road. That was my first trip 
orer the road. I did not know whether i t  was a public road or not." 

The issues submitted to the jury, and their answers thereto, were as 
follows : 
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"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : 'Yes.' 

"2. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : '$750.' " 

After deliberating for some hours, the jury returned to the box and 
requested further instructions, and asked the following question: "One 
thing we want to know is, is the defendant responsible if he didn't keep 
this barrier in  the place where it looked like the road turned? Would 
he be responsible if he didn't keep it there all the time? H e  said he put 
it there, not on the old road, but where the new construction was." By 
the court: "Yes, it would be the duty of the defendant to keep an ob- 
struction there all the time, so long as the public was using it, and if he 
failed to have a warning up there, he would be negligent." 

To this instruction, defendants excepted, assigned error, and appealed 
to the Supreme Court. 

1'. A. Morphew and T .  M .  Jenk iw  f o r  plaintiff. 
R. L. Phillips f o r  defendants. 

CLARKSON, J. I n  Hughes w. Lwsiter, 193 N. C., p. 650, this Court 
has recently discussed matters presented in this action, and i t  is unneces- 
sary to repeat. 

I t  was contended in  the present action by defendants that the road on 
which the alleged injury occurred was not a detour road. The plaintiff 
left the main highway and traveled a dangerous road not opened. The 
charge goes too far, and is prejudicial. The jury should have been 
instructed that, under all the facts and circumstances of the case, it was 
their province to determine whether defendant failed to exercise ordi- 
nary care-that degree of care which a prudent man should use and 
exercise under like circumstances and charged with like duty. 

"In order to establish a case of actionable negligence in  a suit like 
the present, the plaintiff must show: First, that there has been a failure 
to exercise proper care in the performance of some legal duty which the 
defendant owed the plaintiff, under the circumstances in which they 
were placed; and, second, that such negligent breach of duty was the 
proximate cause of the injury-a cause that produced the result in con- 
tinuous sequence and without which it would not have occurred, and one 
from which any man of ordinary prudence could have foreseen that 
such a result was probable under all the facts as they existed. Rams- 
bottom v. R. R., 138 N. C., 41." Whi t t  v. Rand, 187 7. C., a t  p. 808. 

I n  White  v. Realty CO., 182 N. C., a t  p. 538, it is held: "His Honor 
correctly charged the jury that if the negligence of McQuay, the owner 
and driver of the Ford car, was the sole and only proximate cause of 

3-194 
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plaintiff's injury, the defendant would not be liable; f ' x ,  i n  that event, 
the defendant's negligence would not have been one of the proximate 
causes of the plaintiff's injury. Bagwell v. R. R., 167 N.  C., 615. Bu t  
if the degree, however small, of the causal negligence, or that  without 
which the iniurv would not have occurred, be attributable to the defend- " " 

ant, then the plaintiff, i n  the absence of any contributory negligence on 
his part, would be entitled to recover, because the defendant cannot be 
excised from liability unless the total causal negligence, or proximate 
cause, be attributable to another, or others. 'When two efficient proxi- 
mate'causes contribute to an injdry, if defendant's negligent act brought 
about one of such causes, he is liable.' Wood z9. Puhlic Corp., supra 
(174 S. C., 697) '  and cases there cited." ~Ilbritto~e v. Hill, 190 X. C., 
429: Iianes v. Ctilifies Co.. 191 N. C.. 13. 

For the reasons given, there must be a 
S e w  trial. 

S T A T E  r. T H O M A S  W. MANEY, A B R A  MANET, A N D  GUY ANDERS.  

(Filed 10 June, 1927.) 

Criminal Law-.4ssault-Husband and Wife - Self-Defense - Excessive 
Force--Questions for Jury. 

Where a wife is assaulted in the presence of her husl~and by one using 
insulting language relating to her innocence and virtue, and the assailnnt 
had put his arm about her, the husband has the same right as the wife 
in using sufficie~~t force to repel the attack, and the question of whether 
the force he used in striking the assailant. in the face was excessive for 
that purpose, or prompted by n spirit of revenge, etc., is: one for the jury. 

APPEAL by defendant Thomas W. Maney from Stack, J., and a jury, 
at  August Term, 1926,  of BEKCOMBE. Xew trial. 

Attorney-General Brummitt and Assistant Attorney-General S a s h  for 
the State. 

,T. E.  Sziairt, R. Sidney King, and A .  Iia71 Johnston for defendant. 

CLARKSON, J. The defendant Thomas W. Maney, Abra Maney, and 
Guy -2ildrrs were indicted for assault with intent to kill Gus Harwood. 
Abra Maney and Guy Xnders were acquitted by the jury and Thomas TV. 
Maney was convicted of simple assault. Thomas W. Maney was sen- 
tenced to serve 30 days in  jail and pay all cost. 

Thomas W. Maney testified in p a r t :  "I struck him .In defense of my 
wife the first time, in  defense of myself when he tried to cut me with a 
razor. When I hi t  him with my fist the first time, he had a hold of my 
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wife, and I struck him to make him turn her loose. . . . I struck GUS 
Harwood because he was assaulting my wife, and using that vile lan- 
guage to her. I would do the same thing, Mr. , if he assaulted 
your wife in my presence." 

Mrs. Thomas W. Maney testified in  part:  "Gus Harwood was in a 
drunken condition, and when he saw me he come up to me in a very 
insulting manner and took hold of me, and said some very insulting 
remarks to me as to what he intended to do to me (language is too vulgar 
to use). But it reflected upon my purity and virtue. When he did 
this, my husband, Tom Maney, struck Harwood with his fist and made 
him release me, and then Harwood turned on my husband and made an 
assault on him in such a violent manner, and used such vile and insult- 
ing language in my presence, and in  the presence of my children, that I 
was forced to run into the house and gather up my little children and 
leave home, going into the woods, and when I left, Gus Harwood and 
his friends were assaulting my husband." 

The testimony of Thomas W. Maney was substantially that of his 
wife, and they were corroborated by Abra Maney and Guy Anders. A 
number of reputable citizens testified that the general rep ta t ion  of 
defendant was good. 

The court below charged the jury as follows, to which exception and 
assignment of error was duly made: "As to Tom Xaney, if you find 
that he struck Gus Harwood, if you find beyond a reasonable doubt that 
the defendant Tom Maney struck Gus Harwood, at first because he put 
his arms around his wife and for using certain language before his wife 
and children, then he would not have been justified in hitting Gus Har- 
wood in the face and knocking him down." We think the charge of 
the court below is not borne out by the law, and cannot be sustained 
under the facts and circumstances of this case. 

Cooley's Blackstone, Vol. 2 ( 3  ed.), p. 2, lays down the law as follows : 
"The defense of one's self, or the mutual and reciprocal defense of such 
as stand in the relations of husband and wife, parent and child, master 
and servant. I n  these cases, if the party himself, or any of these of his 
relations be forcibly attacked in his person or property, it is lawful 
for him to repel force by force; and the breach of the peace which 
happens is chargeable upon him only who began the affray. For the 
law, in this case, respects the passions of the human mind; and (when 
external violence is offered to a man himself, or those to whom he bears 
a near connection), makes it lawful in him to do himself that immediate 
justice, to which he is prompted by nature, and which no prudential 
motives are strong enough to restrain. I t  considers that the future 
process of law is by no means an adequate remedy for injuries accom- 
panied with force; since it is impossible to say to what wanton lengths 
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of rapine or cruelty outrages of this sort might be carried, unless it were 
permitted a man immediately to oppose one violence with another. 
Self-defense, therefore, as i t  is justly called the primary law of nature, 
so i t  is not, neither can it be in fact, taken away by the law of society. 
I n  the English law, particularly, i t  is held an excuse for breaches of the 
peace, nay, even for homicide itself; but care must be taken that the 
resistance does not exceed the bounds of mere defense, and prevention; 
for then the defender would himself become an aggressor." Brill, 
Vol. 2, Cyc. Criminal Law, sees. 722, 723. 

I n  1 Bishop on Criminal Law (9 ed.), p. 623, i t  is said: "Ordinarily, 
if not always, one may do in  another's defense whatever the other might 
in the circumstances do for himself. The common case is where a 
father, son, brother, husband, servant, or the like, protects by the 
stronger arm the feebler. The right to do this is unquestioned." 

I n  S .  v. Johnson, 75 N .  C., at  p. 175, it is said: "The proposition 
is true that the wife has the right to fight in the necessary defense of her 
husband, the child in  the defense of his parent, the servant in defense of 
his master, and reciprocally; but the act of the assailant must have the 
same construction in such cases as the act of the assisted party should 
have had if i t  had been done by himself; for they are in a mutual rela- 
tion one to another. Although the law respects the human passions, yet 
i t  does not allow this interference as an indulgence or revenge, but 
merely to prevent injury. The son, therefore, is allowed to fight only in  
the necessary defense of the father; and to excuse himself, he must plead 
and show that Shipwash could have beat his father, had the son not 
interfered. 3 Bl., 3, and note; 1 Hale P1. Cr., 484; Bac. Ab. Master 
and Servant, P." S.  v. Brittain, 89 N. C., 481; S. v. E'ullock, 91 N. C., 
p. 614; S.  v. Cox, 153 N. C., 638; S. v. Greer, 162 IT. C., 640; S. v. 
Gaddy, 166 N.  C., 341; Roberson v.  Stokes, 181 N.  C., at  p. 63; S.  v. 
Holland, 193 N.  C., p. 713. 

The testimony of Mrs. Maney was to the effect that Gus Harwood, in 
a drunken condition, came up to her and in a very insulting manner 
took hold of her and made insulting remarks, too vulgar to use, reflecting 
on her purity and virtue. Her husband, the defendant, struck him with 
his fist to make Harwood turn her loose. She had a right to strike 
Harwood to make him turn her loose, and her husband had the same 
right to strike him. The defendant did what he had a right to do. 
Such action was prompted by the primary law of nature-a husband's 
right to protect and defend his wife. I f  true, he acted under the highest 
impulse and instinct to protect the person of his wife from one who had 
assaulted her, and should not be held to an accountability by the law. 

The court below charged the jury that if they found beyond a reason- 
able doubt that defendant Maney struck Rarwood, at  first because he 
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put his arms around his wife and for using certain language before his 
wife and children, that he would not be justified in  hitting Harwood in  
the face and knocking him down. We cannot sustain the charge. I t  
was a question for the jury to say, under the facts and circumstances of 
the case, whether defendant hit Harwood in the face and knocked him 
down to make Harwood turn his wife loose. He  had a right to defend 
his wife against the assault of Harwood. The question of excessive 
force was for the jury. 

I n  the oft-quoted case of S. v. Perry, 50 N. C., at  p. 10, the rule of 
abusive language is thus stated: "If one person, by such abusive lan- 
guage towards another as is calculated and intended to bring on a fight, 
induces that other to strike him, he is guilty, though he may be unable 
to return the blow. He  is undoubtedly the immediate cause of the 
breach of the peace, and is morally the more guilty of the two.)' 

I n  such a case, both are guilty of an affray-the one who strikes the 
blow and the one who uses the abusive language that prompted the blow. 
The vice in the charge is that the court below coupled two propositions 
in one and said that defendant was not justified if he struck Harwood in 
the face and knocked him down (1) because he put his arms around 
his wife, (2 )  and for using certain language before his wife and chil- 
dren. As to the first proposition, it was for the jury to say whether 
he was justified in striking him in  the face and knocking him down to 
make him turn loose his wife, and in  so doing, whether he used excessive 
force. As to the second proposition, i t  was for the'jury to say whether 
defendant struck Harwood for the abusive language used before his wife 
and children. 

Under the facts and circumstances of this case, "The measure of force 
which the defendant was permitted to use under such circumstances 
ought not to be weighed in  'golden scales.'" S. v. Bough, 138 N. C., 
at  p. 668. The probative force of the evidence is for the jury. 

For the reasons given, there must be a 
New trial. 

STAT% E x  REL. BOARD O F  MEDICAL EXAMINERS AND COMMISSIONER 
OF PUBLIC WELFARE, PETITIONER, V. ROBERT S. CARROLL, RE- 
SPONDENT. 

(Filed 10 June, 192'7.) 

Physicians and Snrgeo-State Board of Medical Examiners-Revocation 
of License-Procedur-Appeal and Error---Questions for Jury. 

The appeal from the State Board of Medical Examiners allowed to a 
physician whose license has been revoked for immoral conduct in the 
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practice of his profession, follows the procedure allcwed i n  analogous 
cases, and the intent of the Legislature is interpreted to give a trial 
d0 novo in the Superior Court wherein the jury are to decide upon the 
evidence adduced before them the facts involved in the issue. C. S., 6618. 

APPEAL by Board of Medical Examiners and Commissioner of Public 
Welfare from Shaw, J., at April Term, 1927, of BUNOOMBE. 

Proceeding for the revocation of a physician's license to practice medi- 
cine in the State of North Carolina. The charge preferred against the 
respondent by Mrs. Kate Burr  Johnson, State Commissioner of Public 
Welfare, before the State Board of Medkal Examiners was sustained, 
and the license revoked. On appeal to the Superior C c u t  of Buncombe 
County, i t  was held that the respondent was entitled to a trial de novo, 
and to have the issue of fact determined by a jury. I'rom this ruling, 
the Board of Medical Examiners and the Commissioner of Public 
Welfare appeal, assigning error. 

Attorney-General Brummit t ,  Assistant Attorney-General J7ash, and 
Luther Hamilton for appellants. 

Julius C. Martin, Robert R. Williams, and Marl: W .  Brown for 
appellee. 

STACY, C. J. I t  is the contention of the State Board of Medical 
Examiners and the Commissioner of Public Welfare that this is neither 
a criminal prosecution nor a civil action in the common-law sense, but a 
special proceeding under C. S., 6618, to revoke a physician's license to 
practice medicine, and that, on appeal to the Superior Court, as allowed 
by the statute, the respondent is not entitled to a trial by jury. The 
appeal, therefore, presents for our decision solely a question of proced- 
ure, nothing more. 

The alleged prematurity of the appeal is pretermitted, as the point 
raised has not heretofore been decided by us, and i t  would seem that an 
expression of opinion would be helpful at this time, a course pursued in 
a number of cases and permissible under our decisions. Corp. Corn. v.  
Mfg .  Co., 185 N.  C., 17. 

The initial step in the proceeding to revoke the license of respondent 
to practice medicine in this State was a petition filed by the Commis- 
sioner of Public Welfare with the State Board of Medical Examiners on 
19 April, 1926, charging that "Doctor Robert S. Carro'll has been guilty 
of 'grossly immoral conduct' with patients and nurses in the Highland 
Hospital in the city of Asheville, of which he is the owner and medical 
director," and asking that his license be revoked in accordance with the 
provisions of section 6618, volume three, of the Consolidated Statutes. 
Thereafter, on 26 June, 1926, following a full hearing of the case, had 
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after due notice given the respondent, the Sta te  Board of Medical 
Examiners entered an  order revoking Dr.  Carroll's license to practice 
medici~ie in  S o r t h  Carolina. From this order the respondent appealed 
to the Superior Court of Buncombe County, under the following p o v i -  
sion appearing in the above-mentioned statute: "Provided further, 
that  the holder of a license so revoked shall have the right to appeal to 
the courts; and if action of the board of examiners be reversed, he shall 
be allowed to retain his license." 

At  the threshold of the hearing in  the Superior Court, the question 
arose as  to how the rnatter should be tried, whether before the judge 
alone, u1)on tlic e d ~ n c e  taken before thc board of medical esaminers, 
or de novo before the judge and a jury. The  court ruled that  the 
respo~ident was entitled to a tr ial  de novo, and to hare  the issue of fact 
determined by a jury. This  ruling is challenged by the appeal. INoth- 
inp more i s  nresented for our consideration or decision. - 

Many cases from other jurisdictions are cited in  support of the posi- 
tion taken by appellants, and the respondent has likenise called to our 
attention a number of authorities which seem to support his position. 
The  apparent conflict in the cases, however, becomes less real when i t  is 
remembered that  the provisions of the several statutes, under which the 
actions or proceedings arose, are not all alike. 

The authorities are unanimous in holding that  the question of pro- 
cedure, such as here presented, is  one of statutory construction. I f  this 
be the correct view of the matter, and we think i t  is, then, to all intents 
and purposes, i t  would seem that  the question has practically been de- 
cided in favor of the Court7s ruling in  Blair v.  Coakley, 136 N.  C., 405, 
where i t  was said:  "In the absence of any procedure prescribed by 
statute, we must proceed by analogy to the practice in other like cases, 
so that  the intent and purpose of the Legislature may  be effectuated as 
near as may be, and that  the right of appeal may be preserved to the 
citizen, and a t  the same time not abused." T o  like effect is the holding 
in Cook v. Vickers, 141 N.  C., 101, where i t  was said: "Where an  
appeal is expressly or impliedly given, the courts may look to other 
general statutes regulating appeals in analogous cases and give them - 
such application as the particular case and the language of the statutes 
may warrant, keeping in  view always the intent of the Legislature." 

We conclude that  "the right to appeal to the courts," given by C. S., 
6618, when exercised, carries the whole proceeding to the Superior Court 
for tr ial  de novo, with the right to have the controverted issues of fact 
tried before a jury in  the usual and customary may. Reaton v. Godfrey, 
152 x. C., 16 ;  Corp. Corn. v. Mfg. Co., 185 R. C., p. 22. 

T h e  tr ial  court correctly ruled that  the respondent was entitled to have 
the issue of his  guilt or innocence submitted to a jury, agreeable to the 
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usual course and practice in  the Superior Court; and had a jury been 
empaneled, and a verdict directed in his favor in the absence of evidence 
to support the charge preferred against him, with a judgment reversing 
the action of the board of examiners entered thereon, a very serious 
question would have arisen as to whether the whole matter was not now 
res adjudicata. But as a different course was pursued in the court 
below-a judgment of reversal being entered on a dismissal of the charge 
without the aid of a jury-we are constrained to rema.nd the cause for 
further proceedings, not inconsistent with the conclu.sions announced 
herein. 

Remanded. 

MISSIE  P I C K L E S I M E R  v. LOUISVILLE AND NASHVILLE RAILROAD 
COMPANY. 

(Filed 10 June, 1927.) 

DamageeMental Anguish-Evidence - Questions for Jury - Courts- 
Matters of Lam. 

Where the plaintiff sues to recover damages for mental anguish she has 
sustained by not reaching the bedside of her dying mclther, etc., alleged 
to have been caused by the mixed train upon which she was a passenger 
running greatly behind its schedule time, and there is no evidence that 
she had received any but courteous treatment from the defendant's con- 
ductor, to whom she stated the circumstances, or any other of the de- 
fendant's agents or employees: Hcld,  error to submit to the jury the 
question of plaintiff's recovery of punitive damages as none are recoverable 
as a matter of law upon the evidence in the case. Tripp v. Tobacco Co., 
193 N. C., 614, cited and applied. 

APPEAL by defendant from Staclc, J., at January Term, 1927, of 
CHEROKEE. 

Civil action to recover damages alleged to have been suffered by plain- 
tiff on account of the defendant's negligent failure to transport plaintiff 
as a passenger on the defendant's mixed train from Etowah, Tenn., to 
Murphy, N. C. 

From a verdict and judgment awarding the plaintiff the sum of 
$1,000 as compensatory and punitive damages, the defendant appeals, 
assigning errors. 

J .  H. McCall and F. 0. Ch7l;stopher for plaintiff. 
M .  W.  Bell for defendant. 

STACY, C. J. On 26 March, 1926, the plaintiff, desiring to reach the 
bedside of her mother, who was very ill, purchased a tkket  at Etowah, 
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Tenn., and took passage on a mixed train over the defendant's railroad 
to Murphy, N. C. This train was scheduled to arrive in  Murphy at 
1 5 0  p.m., but did not reach its destination on the day in question until 
4:40 p.m., 2 hours and 50 minutes behind schedule time. The delay 
was caused by the train stopping along the may, unloading cinders, cross- 
ties, etc., and doing other work about the track. When the train arrived 
a t  Ranger, a station about eight miles from Murphy, being then an hour 
and thirty rninutes late, the plaintiff informed the conductor of her 
desire to reach Murphy, giving her reasons therefor, and asked that he 
speed up his train. At a point about two miles out from Murphy, 
while the train was stopped, plaintiff was informed by a friend, one 
Emory Fleming, that her mother was dead, and that the funeral was 
then being held at  Notla Church. Fleming offered to get his car and 
take plaintiff from there to the cemetery, which he did, arriving about 
5 :00 p.m., just as the people were coming away from the burial. Plain- 
tiff brings this action in tort, alleging mental anguish and nervous 
shock, and seeks to recover both compensatory and punitive damages. 

The plaintiff testified in part as follows: '(The first time I spoke to 
the conductor was at Ranger. B e  was polite and courteous to m e j u s t  
as nice as he could b e a s  nice as any gentleman could be. I didn't 
suffer any physical harm by reason of what the conductor did or any- 
thing he said; i t  was just the delay, just being so anxious to get to my 
mother. I didn't have anything like a blow or an insult from the con- 
ductor or train crew. c he only-complaint I am making is for the train 
being late and the distress of mind I suffered by reason of the train 
being late, that is true. I make no claim to have ever had a physical 
hurt like a blow or anything-just a nervous shock-and I spoke to the 
conductor only one time, and that was at Ranger." 

I n  view of this evidence, we think the trial court erred in refusing to - 
instruct the jury, as prayed for by the defendant, that the plaintiff was 
not entitled, on the showing made, to an assessment of any punitive or 
vindictive damages. W a t e r s  v. L u m b e r  Co., 115 N. C., 649; Holmes  
v. R. R., 94 N. C., 318. 

Punitive or exemplary damages, sometimes called "smart money," are 
allowed in  cases where the injury is inflicted in a malicious, wanton, and 
reckless manner. They are not given with a view to compensation, but 
rather as a ~unishment  to the defendant and as a warning to other - 
wrongdoers. Nor are they allowed as a matter of course. Osborn v. 
Leach, 135 N. C., 628. The defendant's conduct must have been actu- 
ally malicious or wanton, displaying a spirit of mischief towards the 
plaintiff, or of reckless and criminal indifference to his rights. I n  other 
words, to quote the language of H o k e ,  J., in A m m o n s  v. R. R., 140 
N. C., p. 200 (concurring opinion), such damages "are not allowed as a 
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matter of course, but only where there are some features of aggravation, 
as where the wrong is  done wilfully and maliciously, or under eircum- 
stances of rudeness or oppression, or i n  a manner which evinces a 
reckless and wanton disregard of plaintiff's rights." 'To same effect is 
the holding in  Webb u .  Tel. Co., 167 N .  C., 483. 

We had occasion to review the subject, somewhat i n  detail, i n  the 
recent case of T ~ p p  v. Tobacco Co., 193 K. C., 614, and we are content 
simply to refer to that  case as authority for our present position. There 
it was said:  "Whether there is  any evidence, in a given case, sufficient 
to justify the assessment of punitive damages is a question of law for the 
court, and if, as here, none has been offered, i t  is error to submit the 
question to the jury." This, we apprehend, i s  equally applicable to the 
present case. 

There are other exceptions appearing on the record worthy of con- 
sideration, but as they are not likely to arise on another hearing, we 
shall not decide them now. There was no motion to nonsuit. 

F o r  the error, as  indicated, i n  submitting the question of punitive 
damages to the jury on insufficient evidence, a nelv tr ial  must be 
awarded, and it is  so ordered. 

New trial. 

STATE v. BATE FLEMING AND WILL FLEMING. 

(Filed 10 June, 1Y27.) 

Criminal Law-Entry on Lands-Statutes. 
In order to convict of a misdemeanor under the provisions of C. S., 

4300, for the "entry into any lands and tenements," et'z., it is not neces- 
sary that the act of going on the lands be unlawful if the accused there- 
after has in overpowering numbers cursed and abused the one in lawful 
possession, using threatening and abusive language, arid where there is 
sufficient evidence of these facts, defendant's motion as of nonsuit is 
properly overruled. C. S., 4643. 

Same-Evidence-Nonsuit. 
On a motion for nonsuit in a criminal action, the evidence is to be 

taken in the light most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence, and every 
reasonable inference to be drawn therefrom. C. S., 464:3. 

APPEAL by defendants from Daniels, J., and a jury, a t  J anua ry  Term, 
1927, of BEAUFORT. NO error. 

Attorney-General B m m m i t t  and Assistant Attorney-Creneral Nash for 
the State. 

H.  C; Carter for defendants. 
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CLARKSOX, J. C. S., 4300, is as follows: "No one shall make entry 
into any lands and tenements, or term for years, but in case where entry 
is given by law; and in such case, not with strong hand nor with multi- 
tude of people, but only in a peaceable and easy manner; and if any 
man do the contrary, he shall be guilty of a misdemeanor." 

Defendants were indict4  and convicted under the above statute. 
From the judgmcnt rendered, they appealed to the Supreme Court. We 
think there was 110 error in the refusal of the court brlow to grant the 
defendants' motion of nonsuit. C. S., 4643. Defendants concede the 
charge correct if there was sufficient evidence to support i t  to be sub- 
mitted to the jury. On a motion for nonsuit, the evidence is to be taken 
in the light most favorable to the State. and it is entitled to the benefit 

u 

of every reasonable intendment upon the evidence, and every reasonable 
inference to be drawn therefrom. 

The testimony of the prosecuting witness was to the effect that the 
t ~ o  defendants and one W. &I. Bell were together and went into the field 
where he mas working. They were there about 20 minutes, Bate Flem- 
ing cursing and threatening him. 

('Bate (Fleming) did all the cussing and Will (Fleming) said 'You 
accused us of breaking that old house open.' " Prosecuting witness 
testified he was frightened, and "I didn't say much to him, because I 
knew i t  was not worth while with three of them there." The defendant 
Bate Fleming's language was profane, violent, abusive, and threatened 
injury to his person and property. 

S. v. Gray, 109 N. C., at  p. 792, is as follows: "In S. v. Wilson, 94 
N .  C., 839, and S. v. Talbot, 97 N .  C., 494, i t  was held that though an 
entry on land was peaceable, and even with permission of the owner, if, 
after getting upon the premises, the defendant uses violent and abusive 
language and does acts calculated to intimidate, he is guilty of a forcible 
entry; that though 'not at  first a trespasser, he became such as soon as 
he put himself in forcible opposition to the owner.' " 

I n  the present case there was no weapon, but the inequality of num- 
bers, together with the threatening attitude, was such force as was 
calculated to intimidate or put in fear. The language used was such 
as was calculated, and no doubt intended, to bring about a breach of the 
peace. The number indicated a demonstration of force. S. v. Simpson, 
12 N.  C., p. 504; S. v. Davenpo~t, 156 K. C., p. 596; S. v. Tyndall, 192 
N.  C., p. 559. 

Dr. P. A. Nicholson, a witness of the State, was asked the question: 
"Do you know their general reputation? The answer being, 'Yes, I have 
heard their reputation is  good except for making liquor. They have 
been arrested and convicted.' " Defendants moved the court below to 
strike out the answer, and to the refusal, excepted and assigned error. 
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The assignment of error cannot be sustained. I t  is the accepted rule 
that a witness may do this of his own volition. S. v. Butler, 177 IT. C., 
p. 585; Davis v. Long, 189 N. C., 129. S. a. Colson, 193 N. C., 236, is in  
full accord with this rule. 

For  the reasons given, we can find 
No error. 

J. K. KENNEY v. BALSAM HOTEL COMPANY. 

(Filed 10 June, 1927.) 

1. Mortgages-Description of Property Pledged - Kotes - Bonds - En- 
largement of Terms. 

Where the intent of a mortgage of hotel property construed in its 
entirety is only to pledge the lands of the mortgagor corporation as 
security to the payment of the bond of the mortgagor, a recitation in the 
bond that it "is one of a series . . . all equally secured by a deed of 
trust o r  mortgage of all the assets of said company," cannot alone have 
the power of extending the terms of the mortgage to embrace the personal 
property of the mortgagor. 

2. Process-Summons - Publication of Summons - Attachment - Non- 
residents. 

Where the real and personal property of a nonresident mortgagor has 
been attached for the purpose of a valid service of summons issued out 
of the courts of this State, as to whether the mortgagor may depend as 
to the real property upon the ground that it was subject to a mortgage 
lien of another not a party, quere? and held, the possession here of per- 
sonal property by the defendant is sufficient for jurisdictional purposes. 

3. Reference--Findings of FactEvidenc-Appeal and Error. 
Neither the findings of fact of the referee, approved by the trial judge 

nor his independent action thereon, is reviewable on appeal when s u p  
ported by legal evidence. 

APPEAL by defendant from Stack, J., at February Term, 1927, of 
JACKSON. ~ 

Civil action for an accounting and to recover salary alleged to be due 
plaintiff by the defendant, a nonresident corporation, for services ren- 
dered as clerk in  the defendant's hotel at  Balsam, N. C. This action 
was instituted 21 February, 1921, by attaching certain hotel furniture 
and thereafter obtaining service by publication. As t,he case involved 
a long accounting, i t  was referred under the 'statute. Exceptions were 
duly filed to the report of the referee, some of which were sustained, and 
as thus modified, the report was adopted and approved by the judge of 
the Superior Court, and judgment entered in  favor of plaintiff for the 
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sum of $2,990.84, with interest. The property attached was ordered to 
be sold for the satisfaction of plaintiff's judgment. Defendant appeals, 
assigning errors. 

Hamnuh (e. Bannah and Alley Le. Alley for plaintif. 
H.  G. Robertson for defendant. 

STACY, C. J. The defendant seeks to present the question as to 
whether the personal property herein attached is subject to the prior lien 
of a deed of trust, executed by the defendant 3 April, 1909, to Mrs. 
W. H. Wiggs to secure an indebtedness of approximately $53,000. 

Without deciding whether the defendant, on the present record, is 
in position to raise this question, we are satisfied from a careful exami- 
nation of the evidence that the judgment is fully supported by the facts 
found, and it is clear that the furniture attached herein is not included 
in  the deed of trust executed to Mrs. Wiggs in 1909. 

The description of the property in  the deed of trust is simply "A11 
those certain tracts or parcels of land situate, lying, and being in Scott's 
Creek Township in the county of Jackson," with specific calls by metes 
and bounds, etc., and no enlargement of this description is to be found 
either in the habendum or in  the warranty clause, which would extend 
i t  to the personal property in question under the doctrine announced in 
Triplett v. 117illiams, 149 N. C., 394, wherein i t  was held that unless 
otherwise controlled by some arbitrary rule of law, a deed is to be con- 
strued from its four corners and the intent of the grantor, as thus inter- 
preted, allowed to prevail. Bagwell v. Hines, 187 N. C., 690. True, in 
each of the bonds secured by said deed of trust, there is a recital to the 
effect that "this bond is one of a series, . . . all equally secured by a 
deed of trust or mortgage of all the assets of said company." But this, 
we apprehend, would not enlarge the terms of the deed of trust without 
proof of a broader intent on the part of the grantor, or some omission 
by mistake. S. v. Bank, 193 S. C., 524; Bank u. Raufmann, 93 N. Y., 
273. 

Neither the trustee in the deed of trust nor Mrs. Wiggs, or her repre- 
sentative, is a party to this proceeding, and the Balsam Hotel Company, 
admittedly indebted to both the plaintiff and Mrs. Wiggs, is seeking by 
this appeal to raise a question apparently of interest alone to the 
creditors. 

I t  is settled by all the decisions on the subject, with none to the con- 
trary, that the findings of fact, made by a referee and approved by the 
trial judge, are not subject to review on appeal, if they are supported 
by any competent evidence. Dorsey v. Mining Co., 177 N. C., 60. Like- 
wise, where the judge, upon hearing and considering exceptions to a 
referee's report, makes different or additional findings of fact, they 
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afford n o  ground  f o r  exception o n  appeal,  unless the.re i s  n o  s u 5 c i e n t  
evidence t o  support  them, or  e r ror  h a s  been committed in receiving or 
rejecting testimony upon  which they  a r e  based, o r  some other  question of 
l a w  is  raised wi th  respect t o  said findings. 8. v. Ja8sksoa,  183 N. C.,  
695, a n d  cases there  cited. 

W e  have found  n o  e r ror  on  t h e  record;  hence t h e  judgment wil l  be 
upheld. 

Affirmed. 

W. B. SNEED v. STATE HIGHWAY COMMISSION. 

(Filed 10 June, 1927.) 

1. State  Highway Commission-Roads a n d  Highways--,Appeal a n d  E r r o r  
-I'u'otice of Appeal-Assessments-Damages--Statu.tes. 

Where lands are  taken by the State Highway Commission for the con- 
struction of a State highway, on appeal from the assessment of damages 
by a board of appraisers duly appointed to investigate them, the clerk 
is required by statute, C. S., 633, to transmit the entire record to the 
court upon notice of appeal duly given, leaving nothing for the appellant 
to do in respect thereto, and there is no analogy therein to an appeal 
from the justice of the peace. 

2. Same-Courts-Supervisory Powers. 
Where the clerk has failed to  transmit the record to  the court on 

appeal for damages assessed by the appraisers in the ~;aking of lands for 
a State highway, upon notice of appeal given in proceedings under the 
provisions of C. S., G3, f34,  the trial judge within his supervisory power 
may order that this be done. 

3. Appeal a n d  Error--Fragmentary Appeal-Dismissal. 
An appeal from the refusal of the trial court to conlirm the amount of 

damages assessed by the board of appraisers for the taking of private 
lands for the building of a State highway by the State Highway Commis- 
sion, is fragmentary, and will be dismissed as  prematurely taken from an 
interlocutory order of the court. 

APPEAL by  plaintiff f r o m  Stack, J., a t  Apr i l  Term,  1927, of CHEROKEE. 
Special  proceedings f o r  the  assessment of damages caused b y  t h e  tak-  

ing  of plaintiff's property f o r  a r igh t  of way i n  t h e  construction of a 
S t a t e  H i g h w a y  i n  Cherokee County. 

T h i s  i s  bu t  one of a number  of cases growing ou t  of' the  construction 
of the  same road. By consent, one board of appraisers  was appointed 
to investigate a l l  the  claims i n  t h e  different cases a n d  make  separate  
reports to  the  clerk. 

Upon  t h e  coming i n  of t h e  several reports, i t  was agreed b y  counsel 
on  both sides t h a t  fo rmal  exceptions would be waived a n d  t h a t  appeals  
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would be taken only in those cases where the awards, after further in- 
vestigation, were found to be unsatisfactory. Some of the cases proved 
to be satisfactory to both parties, hence no appeals were taken in these 
cases. 

The reports in all the cases were heard before the clerk on 4 December, 
1926, and judgments rendered thereon. The plaintiffs noted appeals in 
some of the cases, and these were transferred to the civil-issue docket for 
trial. The State Highway Commission likewise noted appeals in three 
of the cases, the instant case being one of them, but the clerk failed to 
transfer the defendant's appeals to the civil-issue docket. 

The plaintiffs' appeals were tried at the April Term, 1927, at which 
time it was discovered that the appeals of the State Highway Commis- 
sion had not been transferred in accordance with the notice given on 
4 December, 1926. Whereupon, counsel for the plaintiffs moved to have 
the appeals docketed and dismissed for the reason that appellant had 
failed to have them transferred to the civil-issue docket before the Janu- 
ary Term, 1927, mhich conrened more than ten days after notices of 
appeal were given. The defendant countered with a motion that the 
judge order the appeals then docketed, or transferred to the civil-issue 
docket for trial, and that the plaintiffs' motions be denied. The motion 
of the defendant was alloned, to which ruling the plaintiffs excepted 
and appealed. Only one case has been brought up, with the under- 
standing that the other two shall abide the judgment in this one. 

J .  D. Jfallonee and Xoody & Noody  for plaintiff. 
Attorney-General Brummit t  und Assistant Attorney-General Ross for 

d e f m d a n f .  

ST.~CT, C. J., after stating the case: I t  is the position of the plaintiff 
that as the defendant failed to have the clerk "transfer the case to the 
civil-issue docket for trial of the issues at  the next ensuing term of the 
Superior Court" (C. S., 634)) it has lost its right of appeal, and that by 
analogy to an appeal from a justice of the peace, where the appellant 
fails to have his appeal docketed as required by law, the appellee may, 
at the term of court next succeeding the term to which the appeal is 
taken, have the case placed upon the docket (C. S., 660)) and the judg- 
ment affirmed upon motion. Blair v. Coakley, 136 N. C., 405. 

But the analogy, we apprehend, fails in at least two respects. I n  the 
first place, the appeal is controlled by C. S., 633, which requires the 
clerk, upon notice, to transmit the entire record to the Superior Court, 
and neither party is obliged to give an undertaking for costs. R. R. v. 
R. R., 148 N .  C., p. 64; Hendricks v. R. R., 98 N. C., 431. I n  the second 
place, the judge of the Superior Court, in the exercise of his supervisory 
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power, may require the clerk to send up the appeal, or transfer the case 
to the civil-issue docket for trial, which seems to have been done in  the 
instant proceeding. Hicks v. Wooten, 175 N. C., 597; R. R. v. King, 
125 N. C., 454. And in the third place, the agreement of counsel on 
both sides to waive the filing of formal exceptions, and that appeals 
should be taken only in  those cases where the awards, after investiga- 
tion, were found to be unsatisfactory, would seem to take the case out of 
the hard and fast rules of procedure, if such they be. l'aylor v. Johmon, 
171 N. C., 84. 

But plaintiff's appeal to this Court is premature, being, as i t  is, from 
an interlocutory order, and for this reason i t  must be dismissed. We 
have thought it better, however, to express an opinion on the question 
sought to be presented, a course sometimes pursued where the matter is 
of moment, and a decision, as here, may save the parties further litiga- 
tion. Taylor v. Johnson, supra. 

Appeal dismissed. 

ADAMS & CHILDERS v. PACKER & HARRISON. 

(Filed 10 June, 1927.) 

Process-Summons-Nonresidents - Service - Attachment - Court* 
Jurisdiction-Judgments. 

Where service of summons cannot be personally had upon a nonresi- 
dent or his agent sufficient for the purpose, it is necessary to a valid 
service by publication that he has property within the jurisidiction of our 
court, and that the same be attached in order to confer the jurisdiction, 
and in that case a judgment in personnm has no effect, but only one in. 
rem is valid. 

 APPEAL.^^ plaintiffs from Shaw, J., at March Term, 1927, of BUN- 
COMBE. 

Civil action, brought by plaintiffs, citizens of North Carolina, against 
the defendants, citizens of the State of Pennsylvania, to recover damages 
for an alleged breach of contract, or broker's commissions in  connection 
with a real estate transaction. No process has been aierved on the de- 
fendants and no warrant of attachment has been issued against their 
property situate in  this State. Upon an attempted service by publica- 
tion, the defendants entered a special appearance and moved to dismiss 
the action for want of proper service. Motion allowed, and plaintiffs 
appeal. 

Joseph W .  Little for plaintiffs. 
A. Hall Johnston and W .  C. Erwin for defendants. 
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STACY, C. J., after stating the case: I n  the absence of personal 
service duly had on a nonresident defendar~t in an action in  personam, 
substituted service by publication is effectual only when property in this 
State, belonging to the defendant, is brought under the control of the 
court by some appropriate process, and even then such service extends 
only to the property seized, or brought under control of the court, as no 
personal judgment can be rendered in such a case. Everitt v. Austin,  
169 S. C., 622; Winfree v. Bagley, 102 N .  C., 515. 

Speaking to the subject in Long v. Ins. Co., 114 N. C., 466, Clark, J., 
delivering the opinion of the Court, sa id :  "Where the enforcement of 
a debt or other personal liability is  sought by subjecting property of the 
nonresidents, the jurisdiction is based upon the seizure of the property, 
and only extends to the property attached." 

And in Hess v. Pawloski, 71 L. Ed., , decided 16 May, 1927, it was 
said:  "The process of a court of one state cannot run  into another and 
summon a party there domiciled to respond to pr.oceedings against him. 
Xotice sent outside the State to a nonresident is unavailing to give 
jurisdiction in an  action against him personally for money recovery. 
Pennoyer v. S e f f ,  95 U. S., 714. There must be actual service within 
the State of notice upon him, or upon some one authorized to accept 
service for him. Goldey v. Morning Xezos, 156 U .  S., 518. A personal 
judgment rendered against a nonresident who has neither been served 
with process nor appeared in the suit is  without validity. XcDonaZd 
v. Mabee, 243 U. S., 90." 

N o  property having been seized or brought under the control of the 
court, and no personal service having been had upon the defendants, i t  
would seem that  the judgment dismissing the present action is correct, 
and that  i t  ought to be upheld. 

Affirmed. 

C. P. FRAZIER v. BOARD O F  COMMISSIQNERS O F  GUILFORD 
COUNTY ET AL. 

(Filed 10 June, 1927.) 

1. Constitutional Law-Schools-Taxation-Bonds-Vote of the People. 
Where a legislative enactment has been duly transmitted through the 

proper legislative channels to the President of the Senate and the Speaker 
of the House of Representatives, and is filed with the Secretary of State 
in accordance with the requirements of law, after their signatures have 
thereon been placed, the passage of the act in accordance with the provi- 
sions of Art. 11, sec. 23, of the Constitution of North Carolina is irre- 
buttably presumed, except where it falls within the provisions of Art. 11, 
sec. 14, thereof, the latter requiring that it be passed on separate days 
6 1 9 4  
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with the aye and no vote, and then only the appropriate Journals of each 
branch of legislation may alone be shown in evidence to disprove that i t  
was not so passed, and was therefore invalid. 

Same-Statutes-Ratification-Presumptions-C Finance Act. 
Where an act has been passed by the Legislature pledging the faith and 

credit of the State, or of a county, etc., in accordance with Art. 11, sec. 14, 
of the State Constitution, after adopting aqendmenqs, v-ith reslwct to  which 
the Journals are silent to the manner of' their adoption, the irrebuttable 
presumption is that the amendments were a s  to immaterial matters when 
the act itself has been ratified in accordance with our State Constitution, 
Art. 11, sec. 23, and unofficial memoranda attached by a rubber band to the 
engrossed act and not therein referred to or therein incorporated, are 
incompetent as  evidence per contra. 

Same-NoticoNewspape~~s-Sufflcient Publication. 
The provisions as  to notice given to taxpayers, etc., required by sec. 10, 

Jlnnicipal Finance Act, of an ol)l~ortunity to 1~ heard before the county 
may issue bonds for various purposes, is sufficiently complied with if the 
several orders of the county commissioners are  published in the same 
advertisement and a date and place fixed for passing upon the objections 
made, if any, separately placed in the publication and distinctly referring 
to epch of the separate purposes. 

Same-Counties-Agencies of Govgrnmrmt. 
While the issuance of bonds for school purposes is not for a necessary 

expense withiii the contemplation of the Constitution, and ordinarily re- 
quires the submission of the question to the voters for the issuance of 
county bonds for the purchase of additional lands or equipment for estab- 
lished public schools, this is not required when the cornmissioners proceed 
nnder the County Finance Act, which empowers coui~ties, as  direct sub- 
agencies of the State Government. to provide public :school facilities for 
the children of the State for  a term not less than riis months of each 
year. Const., Art. IX, sec. 2. Art. V I I ,  sec. 7, does not apply. 

Same-Statutes-Length of School Term-Legislative Powers. 
Our State Constitution, having required a public school system of the 

State to have a t  least six months terms in each year, leaves i t  to the dis- 
cretionary power of the Legislature to fix terms in escess of that period. 
Const., Art. IX, sec. 3. 

CLARKSON, J., concurring. 

APPEAL b y  plaintiff f r o m  Oglesby, J., a t  M a y  Term,  1927, of GUIL- 
FORD. Affirmed. 

Controversy without  action submitted to  t h e  Superior  Cour t  of Guil-  
ford County upon  statement of facts  agreed. C. S., 626. 

T h e  question i n  difference between the part ies  t o  this  controversy 
involves the val idi ty  of bonds which defendant, board of commissioners 
of Guilford County, proposes to  issue a s  obligations of said county, pur -  
suan t  to  orders  made by  said board, under  t h e  provisions of "The 
County Finance Act," ch. 81, Publ ic  Laws 1927. 
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Defendant has  ordered that  bonds of Guilford County be issued pur- 
suant to said act, and unless restrained and enjoined from so doing, will 
issue bonds of said county as follows : 

I. I n  an amount not exceeding $750,000 for the purpose of funding 
certain indebtedness of said county, incurred before 7 March, 1927, for 
the construction of roads and bridges in  said county, and evidenced by 
notes of the county, now outstanding. 

2. I n  an amount not exceeding $250,000 for the purpose of highway 
construction and reconstruction, including bridges and culverts. 

3. I n  an amount not exceeding $500,000 for the purpose of erecting 
and equipping schoolhouses and additions to schoolhouses, and acquir- 
ing land therefor, when necessary, i n  accordance with resolutions 
adopted by the board of education of Guilford County, and approved 
by defendant, the board of commissioners of said county. 

Defendant has further ordered, as required by the provisions of said 
County Finance Act, that taxes sufficient to pay the principal and 
interest of said bonds when due shall be annually levied and collected by 
said county. 

Plaintiff, a resident and taxpayer of Guilford County, upon the 
facts agreed, contends first, that  the County Finance Act, under which 
defendant proposes to issue said. bonds, is void, for that  said act was not 
passed by the General Assembly in  accordance with the requirements of 
Article 11, see. 14, of the Constitution of North Carolina, in that the 
bill nhich  was enacted as "The County Finance Act" was amended in 
each House of the General Assembly, and as amended did not receive 
three readings, on three different days in each House, with the yeas and 
nays on the second and third readings entered on its journal; second, 
that even if said act is valid, for that  said amendments were not mate- 
rial, said bonds, if issued by defendant will be void, for that  defendant 
has not complied with its provisions with respect to the publication of 
certain notices required by said ac t ;  and, third, that  even if said act is  
d i d ,  for the foregoing reason, the order for the issuance of bonds for 
the purpose of erecting and equipping schoolhouses, etc., is void, for  
that  the erection and equipping of schoolhouses is not a necessary 
expense of Guilford County, within the meaning of Article V I I ,  sec. 7, 
of the Constitution, and said order provides for the issuance of said 
b o r ~ l s  without the approval of a majority of the voters of Guilford 
County, as required by said section 7, Article V I I  of the Constitution. 

From judgment denying the prayer of plaintiff that  defendant be 
restrained and enjoined from issuing said bonds, plaintiff appealed to 
the Supreme Court, basing his assignments of error upon his exceptions 
to the judgment. 
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Chester B. Masslich and Frazier & Frazier for plaintif. 
John N .  Wilson, Attorney-General Brummitt and Assistant Atforney- 

General Nash for defendant. 

CONNOB, J. On 7 March, 1927, a bill entitled "An Act to Provide 
for the Issuance of Bonds and Notes of Counties, :and for Property 
Taxation for the Payment Thereof, with Interest," was passed by the 
General Assembly of North Carolina, and enrolled for ratification 
under the supervision and direction of the Secretary of State, as re- 
quired by statute, C. S., 6108. I t  was thereupon signed by the presiding 
officers of both Houses of the General Assembly in accordance with the 
provisions of Article 11, sec. 23, of the Constitution. I t  was then sent 
to the ofice of the Secretary of State, who, as required by statute, filed 
and published the same as a law of the State of North Carolina, C. S., 
7656, and C. S., 6111. I t  is now chapter 81, Public Laws of North 
Carolina, Session 1927, and in accordance with its provisions is known 
and cited as "The County Finance Act." 

The signatures of the presiding officers of both Houses of the General 
Assembly, affixed to said bill, certifying that same was duly ratified in 
each House, is conclusive, not only of its ratification, but also of its 
passage by the General Assembly of North Carolina, in  accordance with 
the provisions of Article 11, sec. 23, of the Constitution of North Caro- 
lina, i. e., that the bill which was enacted as chapter 81, Public Laws 
1927, was read three times in each House and duly passed and ratified 
by both Houses. 

I n  Cotton Mills v. W m h a w ,  130 N. C., 293, it is said: "This Court 
has repeatedly held that the ratification of an act by the presiding 
officers of the two Houses of the General Assembly, declaring it to have 
been read three times in each House, is conclusive of such fact. Carr v. 
Coke, 116 N. C., 223, 28 L. R. A., 737, 47 Am. St. Rep., 801; Bank v. 
Comrs., 119 N. C., 214; Comrs. v. Snugg, 121 N. C., 394, 39 L. R. A., 
439; Comrs. v. DeRosset, 129 N. C., 275; Black v. Comrs., 129 N. C., 
121." No evidence other than the signatures of the presiding officers of 
both Houses of the General Assembly is required or competent to show 
that a bill, signed by them was passed as required by Article 11, sec. 23, 
of the Constitution; not even the Journal, which each House is re- 
quired by the constitution to keep of its proceedings (Art. 11, sec. 16), 
is competent to show the passage by the General Assembly of a bill in- 
troduced in  either House, and its enactment as a law, in the absence of 
the certificate signed by the presiding officers of the two Houses, Scar- 
borough v. Robinson, 81 N. C., 409; nor is the Journal of either House 
competent to contradict the certificate of the presiding officers that a 
bill was duly read in each House three times, passed on each reading, 
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and thereafter duly ratified by both Houses. C a w  v. Coke,  116 N.  C., 
233. Both Scarborough v. Robinson and Carr v. Coke  are cited and 
approl-etl in TT'ilson v. dfark ley ,  133 N. C., 616, where it is  said, for  a 
unanimous Cour t :  "These authorities mould seem to establish the law 
in this State, that  the Court has no power to examine the Journals, and 
they are not conipetent to be received in  evidence to show the passage of 
an act or to contradict the ccrtificatc of the presiding officers that  an  
act had been duly read three times and passed each House of the Gen- 
eral ,Issembly." I n  Brodnax  v.  Groom, 64 N. C., 245, this Court, in 
the opinion written by C'ltief ,Justire P ~ a r s o n ,  said:  "We are of the opin- 
ion that  the ratification certified by the Lieutenant-Governor and the 
Speaker of the House of Representatives makes i t  a 'matter of record,' 
which cannot be impeached before the' courts in a collateral way. Lord 
Coke says: ' A  record, until reversed, inlporteth verity.' " I n  Cpmrs. v. 
Snz igg ,  121 N. C., 394, Nontgomery ,  J., says: "The certificate of these 
officers will be taken as conclusive of the several readings in  ordinary 
legislation, even if it  could be made to appear that  the Journals were 
silent with reference thereto, because in ordinary legislation the direc- 
tions of the Constitution are not a condition precedent to the validity 
of the act." See B r o w n  v. Stewart ,  134 K. C., 358, where the writer 
of the opinion for  the Court says: "The Court has held in B a n k  v. 
Covzrs.. 119 N. C., 214, and several recent cases, that  the Journal  is 
competent evidence to sho~v whether the provisions of section 14, 
Article 11, of the Constitution, have been complied with. The  writer of 
this opinion thinks i t  not improper to say, speaking for himself, that  
unless compelled by overwhelming and controlling authority, he would 
hold that  the principle announced in Brodna.: v. Groom, 64 N .  C., 244, 
is to be rigidly adhered to, save in the clearly defined exception made in  
Hank r .  Conzrs., 119 N. C., 214." 

The  principle upon which the law in  this State, with respect to the 
authentication of statutes enacted by the General Assembly as ordinary 
legislation, dcclared in the foregoing and other authoritative decisions 
of this Court, is founded, is recognized and applied by courts of other 
jurisdictions. I n  Atlant ic  Coast L i n ~  Railroad Co. v. Sta te  of Georgia, 
135 Go., 545, 69 S.  E., i25, 32 L. R .  A. (N. S.) ,  20, the Supreme Court 
of Georgia has held that  "where a n  enrolled bill is signed by the presid- 
ing officers of both Houses, approved by the Governor, and deposited in  
the office of the Secretary of State, i t  will be conclusively presumed that  
the measure was properly put  to a vote in  both Houses, and that  i t  
received a constitutional majori ty;  and the Court will not upset the act 
because the Journals of the Houses happen to show that  i t  did not receive 
a majority of the votes,of either or  both branches of the Legislature." 
The law was thus declared, notwithstanding a provision in  the Constitu- 
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tion of Georgia in words as follows : "No bill shall become a law unless 
it shall receive a majority of the votes of all the members elected to each 
House of the General ~ s s e m b l ~ ,  and it shall, in  every instance, so appear 
on the Journal." 

I n  25 R. C. L., at  page 895, it is said that in England it has been 
uniformly held that the enrolled bill i s  conclusive, and that the courts 
cannot go beyond i t  to the Journals or to the original draft, for the 
purpose of examining the contents or the passage of a law. I n  the 
United States, according to one line of cases, the enrolled bill imports 
absolute verity, and the courts will not look beyond ii; to the legislative 
Journals or other evidence to ascertain the terms of the statute, or 
whether i t  has been regularly enacted. "This is the rule which is usually 
adopted when the question is on;! of first impression, and i t  has some- 
times b.een adopted even when i t  has been necessary i;o overrule earlier 
cases, holding that the Court may resort to the legislative Journal to 
determine whether a statute has been regularly enacted, while the courts 
of some of the states, although constrained by prior decisions to adhere 
to the Journal entry rule, have permitted themselves to question its 
wisdom." 

On page 898 of 25 R. C. L., it is said to be the law everywhere, even 
in jurisdictions in  which the enrolled copy of an act does not import 
absolute verity, that every enrolled act, regulal: on its face, and found in 
the custody of the proper officer, is presumed to have been regularly 
enacted, and is prima facie evidence of the law. But in some jurisdic- 
tions, while the enrolled act is prima facie evidence of the regular enact- 
ment of the law, the courts may have recourse to the Journals of either 
House of the Legislature for the purpose of ascertaining whether the law 
has, in  fact, been passed in  accordance with constitutional requirements. 
Numerous decisions are cited in  the notes in support of the text. 

This Court has held, uniformly, the law in this State to be that the 
certificate of the presiding officers of the two Hous~.s of the General 
Assembly, while conclusive that a bill signed by them was passed by the 
Geperal Assembly, in compliance with the provisions of Article 11, 
sec. 23, of the Constitution, is not sufficient to show that a bill to which 
Article 11, sec. 14, was applicable was passed in  accordance with its 
requirements. These requirements are mandatory upon the General 
Assembly. I t  has also been held that it is competent for the courts, 
when the validity of an act, although signed by the presiding officers of 
both Houses of the General Assembly, is challenged on the ground that it 
was not passed in  accordance with the provisions of Article 11, sec. 14, 
to examine the Journals of both Houses to ascertain whether these re- 
quirements were complied with. The Journals are the evidence pro- 
vided by the Constitution from which the Cour't may ascertain whether 
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or not the law n a s  enacted by the General Assembly as required by its 
pro~isions.  TYo other evidence is required, or competent. The  excep- 
tion to the gcileral rule that the certificate of the  residing officers is 
coliclusire is made because of the express provision of h t i c l e  11, see. 14, 
\T it11 respect to laws to which said provisions are applicable. 

I n  Ila?lh. I * .  Comrs., 119 N. C., 214, the decision of the Court in C a ~ r  
1 % .  ( ' ~ X P ,  116 S. C., 223, is cited and approved. I t  is said, ho\rever, in 
tlii. oninioll of ('lark. J.: "That case nierelv holds that  when an act is 
cwtified to by tlie Speakers as having been ratified, it  is  conclusive of 
tllc fact that i t  Tvas read three s e ~ e r a l  times in each House and ratified. 
('ou\t., Art .  11, scc. 23. And so i t  is here;  the certificate of the Speaker- 
i i  c*onc.lusi\c that  the act passed three several readings ill each House, 
ant1 was ratified. The certificate goes no further. I t  does not certify 
rliat this act was read three several days in each Rouse, and tlint the 
)-?as and nays were entered on tlie Journal .  The  Journals were in 
evidence, a n d  showed affirnlativrly the contrary." 

This Court, when called upon to dctrrmine the validity of an act of the 
General Assembly, enacted "to raise rnoncy on the credit of the State, 
or to pledge the fai th of tlle State, directly or indirectly, for the payment 
of ally debt, or to impose any tax upon thc people of the State, or to 
allow tlie counties, cities, or towns to do so," has uniformly receired the 
Jourllals in evidence to show whether or not the bill for such purpose was 
passed in accordance with the mandatory provisions of -1rticle 11, 
see. 14. TT'here the Jouriials of both Houses of the General A\~sembly 
hare  shonn that  the bill was passed in compliance with the requirenicnts 
of Articlc 11, see. 14, an  act authorizing the issuance of bonds or tlie 
in~posi t io i~  of taxes has been held ral id by this Cour t ;  but wllcn tlie 
Jonrnal  of either House has show1 that the bill was passed nithout such 
compliance, or fails to show affirmatirely that i t  was passed as requiretl 
tlierchy, thc act has been held yoid in so f a r  as by its terms it authorized 
the issuance of bonds or the irnnosition of taxes. Thc Journals art> 
cor~cIusirc as to whether or not tlle bill was passed as required bj. 
A\rticle 11, see. 11. S o  e~idencc ,  othcr than the Journals, is requircd by 
the C'o~~sti tut ion;  nor will the courts receive or consider any other evi- 
clrllce illan the Journals, when called upon to determine whether or not a 
Ian. to which A h t i c k  11, sec. 14, is applicable was passed in accordance 
I$ it11 its requirements. 

The  Journals of both Houses of tlie General Arsembly, Sessioii 1927, 
show that  the bill 71-liich was enacted as "The Countv Fiuance ,hi' ' was 
passed in  compliance with the provisions of Article 11, see. 11. They 
further shon-, ho~revcr,  that said bill was arnencled in  each House,; they 
do not shorn that  the bill, after the adol~tion of the amendments was 
read over again three times in each House, with the yea and nay rote on 
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the second and third readings entered on the Journals. Nor does the 
Journal of either House show the purpose or effect of the several amend- 
ments which were adopted, and thereafter included in  said bill as the 
same was passed and ratified. I n  the absence of any showing by the 
Journals that the amendments, or any one of them, were material (Gregg 
v. Comrs., 162 N.  C., 480; Bank v. Lacy, 151 N.  C., 3 ;  Comrs. v. Pack- 
ing Co., 135 N. C., 62; Brown v. Stewart, 134 N.  (;., 357; Glenn v. 
Wray, 126 N. C., 730)) the validity of the act cannot be successfully 
called in question, because the bill, as amended, was not again read three 
times in  each House, with the yea and nay vote on the amended bill 
entered on the Journals. I t  is only when the bill has been amended in  a 
material matter that i t  is required that the amended bill shall be read 
over again three times in  each House, with the yeas and nays on the 
second and third readings entered on the Journal. I t  is so held in 
Glenn v. Wray, 126 N .  C., 730. For  the law with respect to the pas- 
sage of a substitute for the original bill, see Brown v. C'omrs., 172 N.  C., 
598, and Edwards v. Comrs., 183 N. C., 58. 

Where the Journal of either House of the General Assembly shows 
only that a bill which must be passed in accordance wtth the provisions 
of Article 11, sec. 14, in order to be valid as a law, was amended, and 
does not show the purpose or effect of the amendment, there is no pre- 
sumption that the amendment was material; on the contrary, there is a 
presumption that the amendment was immaterial, as affecting the pas- 
sage ?f the bill by the General Assembly. The only cclmpetent evidence 
to overcome this presumption is the Journal itself. I h  the absence of 
any evidence to be found in the Journal of either House as to the con- 
tents of an amendment, adopted and included in  a bill to authorize the 
issuance of bonds or the levying of a tax, i t  must be taken as a fact 
that the amendment was immaterial in so far as the passage of the bill 
and its enactment as law is concerned. 

I n  Comrs. v. Packing Co., 135 N.  C., 62, i t  is held that "the burden is 
always on the party who alleges that a statute was not passed according 
to the constitutional requirements, and he must furnish the competent 
evidence necessary to overcome the presumption arising from the ratifi- 
cation of the act." I n  that case, it was held that entries on the original 
bill were incompetent as evidence to show the passage of an amended 
bill. The Court declined to consider those entries as evidence, saying 
with respect thereto: '(The Constitution requires that i t  should appear, 
not from the entries on the original bill, but from the Journal, that the 
bill was properly read and the necessary entry of ages and noes was 
made. I f  the journal shows that the bill was properly passed, no evi- 
dence will be received to contradict what is therein recorded. The law 
requires the Journals of the General Assembly to be deposited with the 
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Secretary of State, and these Journals, or a copy of them, certified as 
provitleti by lam, are the only eridence that  can be resorted to in order 
to orcrconie the presumption arising from the ratification of the act 
and to invalidate it. I t  can be done in this vay,  but i n  no other." 
This  statement of tlie lam is well supported by the authorities cited, and 
is now reaffirmed. 

I t  is  agreed by the parties to this controversy that  ((a diligent search 
has been made to ascertain what were tlie four amendments said by the 
Senate Journal  to haye been offcred by Senators Sharp,  Hancock, Moore, 
and Voodson, respectirely, and adopted by the Senate on 25 February, 
1927. The  Stmate Journal  does not contain any one of said amend- 
ments, nor give any clue as to what its tenor or effect may be, nor as to 
i ts  materiality or immateriality. ,111 that  tlie niost diligent search has 
succeeded in  finding are four slips of paper, true copics of which have 
been transcribed on one page and attached to and made a par t  of this 
agreed case, as Exhibit 'H.' At the foot of each of said four slips of 
paper are stamped the words, 'Altloptctl 25 February, 1927,' followed by 
the signature of one Martin, then the principal clerk of the Senate. 

"Said slips ofspaper are in  the custody of IIon. W. X. Everett, Secre- 
ta ry  of State of North Carolina, wlio, after the adjournment of the 
regular session of tlie General Assembly in 1927, took the same from a 
drawer in a desk in an ante-room of the Senate chamber with the con- 
sent of one Corey, who during said session had been the engrossing clerk 
of the Senate, and then had said slips of paper i n  his custody, and had 
attached tlle same by a rubber baud to the cover of the original bill a t  
the time the bill was engrossed. 

"Diligcnt search has been made for tlie amendment or amendments 
referred to in the House Journal  as having been made on the third read- 
ing in the House of Representatives. The House Journal  does not eon- 
tain any one of said amendments, nor g i re  any clue as to what its tenor 
or effect may be, nor as to its materiality or immateriality. All that  
the  most diligeut search has succeeded in  finding is  a slip of paper, a 
true copy of which is  attached to and made a par t  of this agreed case, as 
Exhibit 'I.' This  slip of paper is attached to what purports to be the 
erlgrossed bill hereinabove referred to, and is  i n  the custody of Hon. 
W. K. Everett, Secretary of the State of Xorth Carolina. At  the foot 
of the slip of paper are stamped the words, 'Adopted 4 March, 1927,' 
but the stamped portion is not signed or otherwise authenticated." 

It is  manifest that  under the authority of Comrs. v. Packing Co., 
supra, these slips of paper cannot be considered by the Court as evidence 
showing in what respect the bill which was enacted as  '(The County 
Finance Act" was amended, either i n  the Senate or in the House of 
Representatives, for  the purpose of determining whether the amend- 
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incnts shown by the J o u r n d  to have been adopted were material or  
iniuiaterial. To permit evidence of this character to be r ece i~ed  and 
considered by the courts in order to sustain an attack upon the validity 
of an act of tlie General Assenibly would destroy the integrity of the 
laws of this State, and leave its citizens, and others who rely upon stat- 
utes duly enacted by the General Asseniblp, i n  hopeless uncertainty and 
confusion. We find no authori tat ire decisions of this Court ~ i l i i ch  
rrquire us to sustain the contention of plaintiff that  thew slips of paper 
arc coinpctent eridence to show i n  what respect the \)ill was amended, 
citlier in the Srnate or House of Represcntatires. The  fact that this 
Court has considered certain aniendments, which in some instances it 
was agreed, and in otliers it was fouud by the judge, without objection, 
wcrc :~dopted by the Senate or House of Itepresentati~-es, when the bill 
nas  pending on its passage by the General Assembly, for tlie purpose of 
clctcrmining their materiality, does not justify tlie contention that C o m ~ s .  
c. PncX.ing Co., supra ,  has been ignored by this Court or repudiated as  
an authority upon the question now under consideration. 

Plaintiff's first contention with respect to the ~al ic l i ty  of the boiids 
wliich defendant proposes to issue cannot be sus t a ind .  Chapter S1, 
Public Laws 1927, was cnactcd by the General Asseml~ly in compliance 
with all pertinent constitutional requircnients, as s h o ~ n i  by the certifi- 
cate of tlie presiding officers of both Houses of the General Assembly, 
and by their Journals. I n  the absence of evidence contained in the 
Journals to the contrary, we must hold that  amendments, shown to h a w  
been adopted, while the bill was on i ts  passage, mere inmaterial ,  as 
affecting the passage of tlie bill, and its enactment as a law for the pur- 
poses set out i11 Article 11, see. 14. Bonds issued in accordance with the 
provisions of said law will be valid; taxes levied to pay the principal 
and interest of said bonds will be lawful, and when collected, will be 
applicable to the payment of said bonds and interest, as provided in 
the law. 

I t  does not follow as a necessary consequence of the decision in this 
case that  the law as  heretofore declared by this Court i n  Glenn c. IT'ray, 
supra ,  with respect to the passage of a bill to provide for the issuance 
of bonds, or the imposition of a tax, is modified or abrogated. The  
d~cis ion  in  this case is not inconsistent with the prin,ziple declared in 
Glenn c.  Wray, s u p r a ,  and applied in subsequent cases. We are here 
dealing only with the question as to what evidence is competent to show 
whether or not an  amendment, shown by the Journals to have been 
adopted, is material, as affecting the passage of the bill as amended. 
We hold that  the Journals only are competent as such (evidence. There 
is no requirement i n  the Constitution that  an amendment shall be 
entered upon the Journal .  I t  is competent, howerer, for any member 
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of either House to have an  amendment to a bill pending therein entered 
on the Journal .  Const., Art. 11, see. 17. Either House may order an 
amendment to be so entered. N o  evidence, other than the Journal  of 
that branch of the General dssembly by which an  amendment was 
adopted, is competent to show the purpose or effect of the amendment, 
upon a contention involving its materiality as affecting the passage of 
the bill. 

With respect to plaintiff's second contention in support of his prayer 
that defendant be restrained and enjoined from proceeding further in 
the matter of the issuance of said bonds, i t  is  agreed that  the clerk of 
defciidant board of commissioners of Guilford County caused to be pub- 
lished copips of the three orders for the issuance of said bonds, as same 
were iiitroduced a t  a regular meeting of defendant board on 5 Llpril,  
1927. Hc did not cause to be published in  connection with each of said 
orders the statement required to be published by section 16  of the County 
Finmice Act. The  three orders were, however, published contempo- 
r a ~ ~ e o u d y  in the same newspaper, and appeared on the same page of said 
iiewspapcr. Immediately below his certificate authorizing such pro- 
ceedings, the said clerk caused to be published the statement so required. 
This statement, by its express terms, referred to each and all said orders. 
Sot ice  n a s  thereby given to all citizens and taxpayers that  protests 
against the issuance of said bonds might be made a t  a meeting of de- 
fendant board to be held on a day and a t  an  hour fixed by said board 
and stated in  said notice. 

It is further agreed that  after the final passage by defendant board 
of all three of said orders, at a meeting held on 19 April, 1927, its clerk 
caused each of said orders, together with the notice required by section 19 
of the County Finance Act, to be published. 

Plaintiff contends that  the publication of the orders introduced a t  the 
meeting of defendant board of commissioners was defectire in that  its 
clerk failed to publish in  connection with each order the statement 
required by section 16 of the County Finance Act. The  publication of 
one statement i n  connection with all three orders, upon the facts agreed, 
was sufficient as a compliance with said section. Plaintiff's second 
contention is  not sustained. The  proper publication of the notices 
required by the County Finance Act is mandatory, and cannot be dis- 
pensed wi th ;  we hold, h o ~ e v e r ,  that  upon the facts agreed in the instant 
case, there was a proper publication, and a full  compliance with the 
requirements of the act. 

Plaintiff, by his third contention, presents for decision the question 
as to whether defendant board of commissioners of Guilford County may 
issue bonds of said county for the purpose of erecting and equipping 
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sclioolhouses therein, under the provisions of the County Finance Act, 
without tlie approval of the majority of the qualified voters of said 
county. 

Sectioii 9 of the County Finance Act provides that  the order for the 
i s s u a ~ ~ c e  of bonds thereunder shall contain a clause stating tlle conditions " 
upon which the order will become effective, and that  said ordcr shall 
becoine effective i n  accordance with such clause, which clause shall be 
as follows : 

"1. I f  the bonds are funding or refunding bonds, that  the order shall 
take effect upon its passage, and shall not be submitted to the voters; or 

"2. I f  the bonds are for a purpose otlicr than the payment of neces- 
sary expenses, or if the governing body, although not I-equired to obtain 
t l ~ c  assc~lt of the voters beforc issuing the bonds. deems i t  advisable to 

c, 

obtain such assent, that tlie ordcr shall take effect when approved by 
tlic8 votclrs of the county a t  an election, as provided in the ac t ;  or 

"3. 1 1 1  :lily other case, that  the order shall take effect thir ty days after 
t l ~ l  f i n t  p l~bl iwt ion  thereof after final passage, unless in the meantime 
n i )c ' t i t io~~ for its subiuissiou to the voters is  filed ur tde~ the act, and that  
in such cvciit, it  shall take effect when approved by the voters of the 
eouuty a t  an election, as provided in the act." 

Scction 22 of said act is  as follows: "If a bond order provides for the 
issuance of bonds for a purpose other than the payment of necessary 
expenses of the county, the approval of the qualified ~ o t e r s  of the county, 
as required by the Constitution of Nor th  Carolina, shall be necessary in 
order to make the order operative. I f ,  however, the bonds are to be 
issued for necessary expenses, the affirmative ~ o t e  of the majority of the 
voters voting on the bond order shall be sufficient to inake it operative 
in all cases when the ordcr is  required by this act to be submitted to 
the voters." 

I n  the instant case, defendant has provided in the order for the issu- 
ance of bonds for erecting and equipping schoolhou~~es in  designated 
school districts i n  Guilford County, established in  accordance with the 
provisions of Article I X ,  sec. 3, of the Constitution, that  same "shull 
take effect thir ty days after the first publication hereof, after final pas- 
sage, unless in the meantime a petition for its submission to the voters 
is filed under said act, and that  in such event i t  shall take effect when 
approved by the voters of the county a t  an  election, as provided in  said 
act." 

KO citizen or taxpayer of Guilford County filed a p:rotest against the 
issuance of any of the said bonds, nor was any petition filed for a refer- 
endum on the order for the issuance of bonds for the purpose of erecting 
and equipping said schoolhouses. By its terms, therefore, the order 
became effective without submission to  the voters of Guilford County. 
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The validity of the bonds to be issued by defendant pursuant to said 
order is challenged by plaintiff on the ground that  said bonds are for a 
purpose other than  the payment of necessary expenses of Guilford 
County, and not having been approved by the majority of the qualified 
voters of said county, the said bonds will be void, and taxes levied for 
the payment of the principal and interest of same will be unlawful. 
Const. of N. C., Art .  V I I ,  sec. 7. 

I t  is  well settled by authoritative decisions of this Court that  the 
establishment or maintenance of schools is not a necessary expense of a 
county, city, town, or  other municipal corporation, within the meaning 
of Article V I I ,  see. 7, of the Constitution of this State, and that  no 
bonds may be issued or taxes levied by a county, city, town, or other 
municipal corporation for such purpose without the approval of the 
majority of the qualified voters therein, i n  accordance with the provi- 
sions of said section and article. I t  has been so held in  Stephens v. 
Charlotte, 172 N.  C., 564; Sprague  v. Comrs., 165 N .  C., 603; Gastonia 
v. Bank, 165 N. C., 507; Ellis v. Trustees, 156 N .  C., 1 0 ;  Hollowell v. 
Borden, 148 N .  C., 255; R o d m a n  v. Washington,  122 N .  C., 39 ;  Golds- 
boro Grnded School c. B r o a d h w s f ,  109 N .  C., 228; Lane v. S f a n l y ,  65 
N. C., 153. There is  no provision in  the Constitution making i t  the 
duty of counties, cities, towns, or other municipal corporations to estab- 
lish or to maintain schools. They may do so only when authorized by 
special acts of the General Assembly. Schools established and main- 
tained by a county, city, town, or other municipal corporation under a 
special act of the General Assembly are not necessarily included within 
the State syst!m of public schools. I t  has, therefore, been uniformly 
and consistently held by this Court that  Article V I I ,  sec. 7, of the 
Constitution is applicable to bonds issued and taxes levied by a county, 
city, town, or other municipal corporation for this purpose. Bonds 
issued o r  taxes levied by such municipal corporations to establish or 
maintain schools, without the approval of the majority of the qualified 
voters therein, are invalid and unlawful, because of the provisions of 
Article V I I ,  see. 7. 

These decisions, however, are not determinative of the question here 
presented for decision. The  Constitution of North Carolina does pro- 
v i d e a n d  i ts  provisions in that  respect have been held mandatory- 
that  the General Assembly shall provide by taxation and otherwise for a 
general and uniform system of public schools, wherein tuition shall be 
free of charge to all the children of the State between the ages of six 
and twenty-one, Article IX, sec. 2 ;  and that  to accomplish this end, the 
State shall be divided into a convenient number of districts, i n  which one 
or more public schools shall be maintained a t  least six months in every 
year, Article I X ,  sec. 3. I t  cannot be too often emphasized that  the 
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controlling purpose of the people of Nor th  Carolina, ati declared i n  their 
Constitution, is that  a State system of public schools shall be established 
and maintained-a system of schools supported by the ,State, and provid- 
ing for the education of the children of the State-and that  ample power 
has been conferred upon the General Assembly to make this purpose 
effective. 111 T a f e  c. Board of Education, 1 9 2  S. C. ,  516, this ('ourt 
has said:  "I t  is, however, fully within the power of tl,e General -1ssem- 
bly, because of the duty imposed upon i t  by the Constitution, 'to proyide 
by taxation and otherwise for a general and uniform system of public 
schools,' to authorize and direct the respective counties of the State, as 
administrative units of the public school system, or as go~ernmcnta l  
ngeiicies employed for that  purpose by the General Assembly, to provide 
the money for such expense by taxation and otherwise, Loz;elac.e 1 . .  I 'raf f ,  
157 S'. C., 686; Lacy v. Bank, 183 K. C., 373." 

Section 8 of the County Finance , k t  is in these wortls: "The special 
approval of the General Assembly is hereby given t c l  the issuallie by 
counties of bonds and notes for the special purposes named in  this sec- 
tion, and to the levy of property taxes for the payment of such bonds 
and notes, and interest thereon. Accordingly, authority is hereby given 
to all counties i n  the State. under the terms and conditions herein de- 
scribed, to issue bonds and notes and to levy property taxes for tlie pay- 
ment of the same, with interest thereon, for the following purposes, 
including therein purchase of the necessary land, and, i n  case of build- 
ings, the necessary equipment : (a)Erection and purchase of school- 
houses.)' 

The counties of tlie State are authorized by this statute to issue bond3 
and notes for the erection of schoolhonses and for the purchase of land 
necessary for school purposes, and to levy taxes for t h e  payment of the 
same, principal and interest, not as municipal corporations, organized 
primarily for purposes of local government, but as  administrative agen- 
cirs of the State, employed by the General Assembly to discharge the 
duty imposed upon i t  by the Constitution to provide a State system of 
public schools. The  limitations of Article VI I ,  sec. 7, are not applicable 
to bonds or notes issued by a county, as a n  administrative agency of the 
State, under authority conferred by the County Finance Act, for  the 
purpose of erecting schoolhouses, and equipping same, or purchasing 
land necessary for school purposes. W e  therefore hold that  the board 
of commissioners of any county in the State, upon con~pliance with the 
provisions of the County Finance Act, has authority and is  empowered 
to issue bonds or notes of the county for the purpose of erecting and 
equipping schoolhouses, and purchasing land necessary for school pur- 
poses, and to levy taxes for the payment of said bonks or notes, with 
interest on the same, without submitting the question as to whether said 
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honds or notes shall be issued or said tases levied, i n  the first instance, 
to tlie voters of the county, where such schoolhouses are rcquired for the 
extnblislinient or maintena~ice of the State system of public schools i n  
accordance with tlic prorisions of the Co~istitution. The  board of com- 
i~iissioners is required to submit the question as to the issuance of said 
bontls or i~otes to the voters only upon a petition for a referendum, in 
;~ccortla~ice nit11 the provisions of the act. 

The  mandatory provision of section 3 of Article IS, to the effect that 
'(one or more public schools shall be maintained a t  least six months in 
(11 ery year" in  each school district of tlie State, wherein tuition shall be 
free of r l~a rge  to children of the State betneen the ages of s i s  and twenty- 
onr, is not a limitation as to the length of the school term; it is the 
mi~iinlum required by the Constitution. The  General Assembly has the 
power to provide for a longer term for the public scliools of the State. 
\Vl~cltlier thc term sllalI esceed the niinimum fixed by the Coilstitution 
11iu.t be detcrminetl from time to time hy the General Assembly, in ac- 
cordance n i t h  its judgment, and in response to the wislies of the people 
of tlir3 State. There is no provision in tlie County Fillanre Act by which 
tlic nn~ouut  for ~ \h i c l l  hoiids or notes may be issued for the purpose of 
erecting scl~oolhouscs, or purchasing land necessary for school purposes 
is limited to tlie amount required for maintaining in the several dis- 
tricts into which the State is divided one or more schools for a term not 
cscecding six months in each year. Whether such 'limitation should 
have been imposed was a matter for the General Assembly. I t s  absence 
does not affect the validity of the bonds or notes that  may be issued, or 
of the taxes that  may be levied in accordance with the provisions of 
said act. 

V c  find no error in the judgment denying the prayer of plaintiff that 
defendant herein be restrained and enjoiiied from issuing the bonds 
n-liich defendant proposes to issue, or levying the taxes which defendant 
1xnpoSes to lerg. The judgment is  

*\ffirmed. 

C L A R K S ~ X ,  J., concurri i~g:  1 heartily coilcur ill the able and con- 
structive opinion of the Court, written by V r .  Just ice Connor. I n  the 
first place, it  gives confidence to those persons and corporations that  
have or will hereafter invest their money in securities of this State, or 
its agencies. I n  the second place, i t  recognizes that  the General Assem- 
bly, composed of the representatives of the people, and responsible to 
them, in  its wisdom and sound judgment, may gradually and sanely 
enact legislation looking to a vision when equal educational advantages 
n-ill be provided for all the children of this commonwealth, both urban 
and rural. 
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(Filed 10 June, 1927.) 

1. Religious Societies-Rules-Government, 
Where, upon sufficient evidence, the jury finds that the rule of the 

Primitive Baptist Churches that when a inember has tleeii excluded from 
one church he cannot unite with another of the same faith without first 
being restored by the church of which he had been a member, is a funda- 
mental rule and usage of all churches of that faith, the observance of this 
rule is mandatory on all congregations adhering to the Primitive Baptist 
faith. 

2. Sam-Control of Property. 
The authority of a local Primitive Baptist church is limited by the 

fundamental rules, doctrines, and usages of the denomination to which 
it belongs, and when a group in a local congregation act in opposition to 
such rules, doctrines, and usages, though they are in the majority, they 
ipso facto withdraw from the lawful organization of the church and forfeit 
the control and use of the church property to the group which abides by 
the fundamental rules, doctrines, and usages. 

CIVIL ACTION, before Lane, J. ,  at February Term, 1926, of ROCK- 
INGHAM. 

This was an action brought by plaintiffs for possession and control of 
the church property of Dan River Primitive Baptist Church, and to 
restrain the defendants from interfering with the use arid control of said 
church. The pertinent facts are contained in Dix v. E'ruitt, 192 N. C., 
829, and are as follows : 

"The Dan River Primitive Baptist Church was organized in Ruffin 
Township, Rockingham County, in 1884, and in  1900 i t  bought land 
and a church building and had the conveyance made to :R. H. Pruitt  and 
W. G. Dix, as trustees. This church was governed by the rules, customs, 
and usages of the regularly constituted Primitive Baptist denomination, 
some of which were written and some unwritten. One of the usages is 
that when a member has been excluded from one church he cannot unite 
with another of the same faith without first being restored by the church 
of which he'had been a member, and the church that expelled him must 
withdraw fellowship from any other Primitive Baptist Church that 
receives him in  disregard of the usage. I n  1920, J. R.  Wilson was called 
by the Dan River Primitive Baptist Church as its pastor. H e  had 
theretofore been a member of the Danville Primitive Baptist Church, 
and had been excluded from its membership. At the time he was called 
by the Dan River Church, he was not a member of either of these 
churches. I t  is alleged that his credentials had been canceled, and that 
he was no longer qualified under the usages of the churches to serve 
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in the capacity of pastor. At a meeting of the Dan River Church, held 
i n  September, 1923, objection was made to Wilson as pastor, but it was 
contended that a majority of those present voted to retain him, and he 
has since continuously held possession of the church property, to the 
exclusio~i of the plaintiffs. On 9 October, 1923, the plaintiffs 'declared 
ilo~~fellowship' with the defendants a l ~ d  those united with them in inter- 
est. I n  the Dan River Church there are two factions, one seeking to 
exclude the other, and to recover the church property, and the other 
retaining possession and denying the plaintiffs' right to recover. 

"Issues were submitted and answered as follows: 
"1. Were the plaintiffs, and those united with them, the sole and only 

members of the Dan River Primitive Baptist Church on 9 October, 
1923 ? Answer : 'Yes.' 

"2. Are the plaintiffs, and those united in  interest with them, entitled 
to the possession of the Dan River Primitive Baptist Church and its 
records, as alleged in the complaint? Answer: 'Yes.' 

"The verdict was set aside as a matter of law." 
Upon the former appeal, this Court reversed the judgment of Lane, J., 

which set aside the verdict as a matter of law for the reason set forth in 
the opinion. Thereupon, at the February Term, 1927, the parties 
appeared before Judge Harding at  the regular term of Rockingham 
Superior Court, who entered the following judgment: 

"This cause coming on to be heard, and it appearing to the court that 
i t  was heard before a judge and jury at the February Term, 1926, of 
Rockingham Superior Court, and that the jury answered thc issues sub- 
mitted to them as follows: 

"1. Were the plaintiffs, and those united with them, the sole and only 
members of the Dan River Primitive Baptist Church on 9 October, 
1923 ? h s w e r  : 'Yes.' 

"2. Were the plaintiffs, and those united in interest with them. enti- 
tled to the possession of the Dan River Primitive Baptist Church and 
its records, as alleged in  the complaint ? Snswer : 'Yes.' 

"And it further appearing to the court that upon the coming in of the 
verdict of the jury, his Honor, Judge Lane, set aside the verdict as a 
matter of law; that the plaintiffs appealed to the Supreme Court, and 
that judgment was rendered in the Supreme Court that there was error 
in that his Honor set aside the said verdict as a matter of law, and 
judgment has never been entered upon the verdict of the jury appearing 
of record. 

"It is, therefore, upon motion, ordered, adjudged, and decreed that the 
and those united with them, were the sole and only members 

of the Dan River Primitive Baptist Church on 9 October, 1923. I t  is fur- 
ther ordered, adjudged, and decreed that the plaintiffs, and those united 

&I94 
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in interest with them, are entitled to the possession c~f the Dan River 
Primitive Bavtist Church and its records. the said Dan River Primitive 
Baptist chu rch  consisting of the real estatk described in the deed recorded 
in the oficc of tho registcr of dectls of Rockingham Cou~l tp ,  North C'aro- 
lina, i n  Rook 128, page 97, as well as the buildings thereon, and in addi- 
tion thereto, plaintiffs are entitled to the possession of a11 records, books, 
and p p e r s  of said D a n  R i ~ e r  Primitive Baptist Church now in the 
hands of the defendants; 

" A h d  i t  is  ordered, adjudged, and decreed that  the defendants, and 
those united with them, immediately surrender to the possession of the 
plaintiffs, and those united in interest with them, the said real estate, and 
tlic Dan River Primitive Baptist Church and its records, to the end 
that said real estate, church property, and records may be used for 
church purposes in accordance with the rules, customs, usages and faitli 
of thc Primitive Baptist Churches, and the defendants, and all persons, 
arc now and forever enjoined from interfering with the plaintiffs, and 
tliosc united in interest with them. in the use and control of the church 
p r o p ~ r t y  aforesaid, and the records thereof, and are forever enjoined 
fro111 preventing the plaintiffs, and those united in interest with them, 
froin using said real estate and the church for public worship and for 
c~liu1~c.11 purposes, ill accordillice with tlie rulm, custc~nis, usages, and 
faitli of Prinii tivv Baptist Churches. 

"I t  is further ordered that  the clerk of this court. in the event the 
defendants fai l  to surrender possession as aforesaid lo the plaintiffs, 
issue a writ of assistance directed to tlie sheriff of Rockingham County, 
directing said sheriff to take over and give to the plaintiffs the posses- 
sion of said real estate, church, and records aforesaid, shall not be issued 
until further orders of this court. 

"I t  is further ordered that  the defendants pay the costs of this action, 
to be taxed bv the clerk." 

From the foregoing judgment the defendants appealed, assigning 
errors. 

Sharpe & Crutchfield and Ring, Sapp & King for plaintiffs. 
P. I T ' .  Glideuqell and Brooks, Parker, Smith & Hays far defendants. 

BROGDEN, J. The  question of law a t  issue is clearly and succinctly 
stated in the brief of the learned counsel for  defendants in the following 
language : 

"The question in  this case involves the determination (Of which faction 
of the divided congregation of the Dan  River Primitive Baptist Church 
shall have the use, custody, and control of the church property. The  
division grew out of a dissension in  the congregation concerning the 
matter of discipline and church government, and the question is pre- 



seilted whether the majority faction, represented by the defendants, who 
are in  possession of the church property, have the right under the organi- 
zation of the Primitive Baptist Church to continue in  the possession 
and control, or whether they may be enjoined from interfering with the 
plaintiffs in the use and control of the church property, on the ground 
that the plaintiffs are adhering to the proper principles of government 
and discipline maintained in  the Primitive Baptist Church, and that  the 
defendants are not so abiding by those principles." 

I t  was alleged in  the complaint tha t  the Dan  River Primitive Baptist 
Church n a s  organized in 1884, and "has a t  all times since then and is 
now a duly and regularly organized church of the Primitive Church 
faith." That  said Dan River Primitive Baptist Church has a t  all times 
been conducted and governed by the rules, customs and usages which 
control Primitive Baptist churches. "Aricl the govermlent of said Dan 
River Primitive Baptist Church a t  all times has been the same as all 
other Primitive Baptist churches, being governed by the rules, customs 
and usages which ha re  been adopted and which were ill force among the 
Primitive Baptist churches, all of which had their origin i11 and were 
the outgrowth of the first or original Primitive Baptist church estab- 
lished in  this country." 

The defendants, i n  their answer, admit that "said Dan River Pr imi-  
tive Baptist Church has a t  all timcs been conducted and gorerned by the 
rnlcs. customs and usages ~ \h i c l i  control Primitive Baptist churches. 
I t  is further averred that the defendants have a t  all times and are now 
conducting the Dan  River Primitive Baptist Church in exact accord with 
the rules, customs and usages of the original Primitive Baptist church 
established in this country." 

Upon these allegations and admissions two questions immediately 
arise ? 

1. What  are the rules, customs and usages which control Primitive 
Bm~t i s t  churches? 

2. What is  the relation of these rules, usages and customs to the inde- 
p11dmt gnwrnmental  sovereignty of a Primitive Baptist Church? 

The rules appearing in the evidence bparing upon this controversy 
are as  follow^ : 

( a )  A11 business of the church shall be decided by a majority vote, 
except fellowship, which shall be unanimous. 

(b )  We believe every church is  independent i n  matters of discipline, 
and that  associations, councils, or conferences of ministers or churches 
are not to impose on the church the keeping, holding or maintaining of 
any principle or practice contrary to the church's judgment. 

(c)  I f  a minority shall be grieved, a t  any time, by the majority, they 
are directed to make the same known immediately to the church, and if 
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satisfaction cannot be obtained, it may be necessary in that case to call 
for help from sister churches. 

(d)  Especially does the language of Christ, in Matthew 18:15-18, 
demonstrate that the church is the highest and last ecclesiastical author- .., 
ity on earth; that there can be no appeal, under the law of Christ, from 
the decision of the church to an presbytery or synod or general assembly, 
or conference, or priesthood, or prelate, or papacy, or association, or any 
other earthly authority. 

(e) ~ h a t " a f t e r  a church has excluded one of its members, and classed 
him with heathens and publicans, it is not only unscriptural, but also 
thoroughly absurd, to suppose that any man or-set of men can, by any 
exercise of authority, put back such an offender in  the fellowship of 
that church. 

The last two rules were introduced in evidence from Hassell's Church 
History, which is recognized among Primitive Baptist3 as an outstand- 
ing authority on rules, usages and laws governing the Primitive Baptist 
Church. 

The evidence tended to show that J. R. Wilson was pastor of the 
Dan River Baptist Church; that prior to the time he became pastor of 
that church he had been a member of a church of like faith in Danville, 
Virginia, and had been excluded from fellowship; that about two months 
after his exclusion he had returned to the church and requested to be 
reinstated, which request was denied. Thereafter, he was received into 
membership of the Old Mill Primitive Baptist Church. Subsequently, 
he became pastor of the Dan River Primitive Baptiat Church. The 
question arose in  the church as to whether Wilson could hold the office 
of pastor until he had been restored to membership in the identical 
church which had excluded him. The controversy was brought before 
a regular church conference and a vote taken upon the question, and a 
majority of the members voted to retain Wilson as pastor. The evidence 
is not quite clear as to the numerical strength of the two factions, but 
the plaintiffs concede that the Wilson faction is in the majority. The 
minority faction, or anti-Wilson faction, asked for (~dvice from the 
association to which this church belonged, to wit, Upper Country Line. 
I n  response to this request, a conference was called. Representatives 
from eight churches met with the Dan River Church, without notice to 
the defendants, and after hearing the statement of the controversy, 
advised Dan River Church to declare nonfellowship with the Wilson 
faction upon the ground that they were in disorder, and thereupon the 
anti-Wilson or minority faction passed the following resolution : "Re- 
solved, That we hereby declare nonfellowship for the disorderly faction 
or portion of Dan River Church, who fellowship and hold and stand by 
J. R. Wilson in  disorder." 
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There was further evidence tending to show that thereafter the Wilson 
faction or majority faction had taken possession of the church property. 

Hence, out of this setting, the dispute comes to this Court for deter- 
rnil~ation. 

A11 Baptist churches have the congregational system of government. 
They are independent sovereignties and exclusively self-governing units. 
They are sometimes referred to in the books and decisions as "little 
republics" or "independent republics." Certain it is that each church 
is an independent democracy, acknowledging no 'master save Christ, and 
recognizing no force except the force of its own intelligence, conscience, 
and judgment. Hence, it must necessarily follow that a majority of the 
membership in any given congregation, nothing else appearing, is enti- 
tled to control the church property and direct and control the adminis- 
trative affairs of the congregation. But i t  is equally true that each 
church or congregation is an orderly unit as well as a self-governing unit, 
and that there are certain fundamental faiths, immemorial customs and 
usages and uniform practice which form a part of the church life and 
constitute an integral part of its function. 

I n  other words, a majority in a Baptist church is supreme, or a ('law 
unto itself," so long as it remains a Baptist church, or true to the funda- 
mental usages, customs, doctrine, practice, and organization of Baptists. 
For instance, if a majority of a Baptist church should attempt to com- 
bine with a Methodist or Presbyterian church, or in any manner depart 
from the fundamental faiths, usages and customs which are distinctively 
Baptist, and which mark out that denomination as a separate entity 
from all others, then, in such case, the majority could not take the church 
property with them for the reason that they would not be acting in 
accordance with distinctively Baptist principles. Or suppose a majority 
of n Baptist church should determine to abandon immersion and receive 
members without either an individual profession of faith or baptism, 
such majority could not take possession of the church property and 
exclude the minority who remained true to the fundamental faith and 
practice, which through many generations of observance has become 
intimately and inseparably wrought into the organized life of every 
Baptist church. 

The decisions upon the respective rights of minorities and majorities in  
Primitive Baptist churches and other Baptist churches are not uniform. 
The lack of uniformity arises from a variety of facts and circumstances 
upon which individual decisions are based, but the general principles of 
law are well established. Thus, I n  App u. Lutheran Congregation, 6 
Pa., 201, i t  is said: ('It is the duty of the Court to decide i n  favor of 
those, whether a minority or majority of the congregation, who are 
adhering to the doctrine professed by the congregation, and the form of 
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worship i n  practice, as also in favor of the governmen*: of the church in 
operation, with which i t  was connected a t  the time the trust mas de- 
clared." Again, in Schnorr's Appeal, 67 Pa. ,  138, the Court said:  "The 
title to the church property of a divided congregation is  i n  that  par t  of 
i t  which is  acting in  harmony with its own law; and the ecclesiastical 
laws, usages, and principles which were accepted among them before the 
dispute began are the standards for determining mhic 1 party is right." 
Again, i n  Nt .  Zion Baptist Church v. Whitmore, 13 L. R. A., 198 Iowa, 
the Court says: "If perchance a bare majority of some Baptist church 
should determine, on scriptural authority, their right to a plurality of 
wives, and, against the protests of a minority, devotcx the property of 
the church to the advocacy and practice of such a doctrine, undes the 
claim of appellees that  the church 'owes no allegiance to any man or 
body of men,' civil or  ecclesiastical, except 'a majority of its members,' 
the only redress of the minority would be to retire from the church, aud 
leave the property to the majority for such a purpose. Such a surrender 
of civil rights i s  without support on any principle of natural justice, and 
we believe without the sanction of any judicial tribunal." Mso, in 
Brundage v. Deardorf, 55 Fed., 846, Judge Tuft, Chief Justice of the 
Supreme Court, delivering the opinion of the Court, said:  "The ques- 
tion is one of identity, and that  identity is to be determined by a refer- 
ence to the fundamental law of the church, which was the original 
contract or compact under which its organization wart effected, and in 
pursuance of which and subject to which all the property acquired for 
its use became vested in the church. An open, flagrant, avowed violation 
of that  original compact, by any persons theretofore members of the 
church, was necessarily a withdrawal from the lawful organization of the 
church, and the forfeiture of any rights to continued membership 
therein, and to the control and enjoyment of the property conferred on 
such organizations." I n  Kerr v. Hicks, 154 N. C., 265, C l a d ,  C. J., 
delivering the opinion, quoted with approval the following: "In church 
organizations, those who adhere and submit to the regular order of the 
church, local and general, though a minority, are the true congregation." 

Some of the authorities dealing with property rights growing out of 
divided churches are as follows : Gewin.~. M f .  Pilgrim Baptist Church, 
51 Southern, 947, Ala.; Allen v. Roby, 67 Southern, 809, Miss.; Finley 
v. Brent, 11 L. R. A., 214, Va. ;  Mack v. Rime, 24 L. It. A., N. S., 675, 
Ga.; First Baptist Church of Pan's v. Fort, 49 L. R. A, 617, Tesas ;  
Smith v. Pedigo, 32 L. R. A., 838, Ind . ;  Bouldin v. Alexander, 21 Law 
Ed., 69;  Boyles v. Roberts, 121 S. W., 805, Mo.; Xiddl'eton 7;. Ellerson, 
78 S. E., 739, S. C.; Honk v. Little, 182 S. W., 511, Ark.; Windham v. 
Ulman, 59 Southern, 810, Miss.; Nash v. Sutton, 117 :N. C., 232; Sim- 
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rJilc.r 2'. . I l l e n ,  1.56 N. C., 524; Gold 2%. Cozart ,  173 3. C., 6 1 2 ;  8 A. L. R., 
102. 

The defendants offered no evidence. 
Elder J. W. Gilliam, witness for plaintiffs, testified that  he was clerk 

of tlie Upper Country Line Association, of which Dan  River Primitive 
I3nl)tist ('llurcl~ was a member. H e  testified that all the rules goverriing 
P r i n l i t i ~ c  Baptists arc ]lot xr i t tcn ;  tliat many rules are unwritteri, and 
further, tliat "the rulc among our churches is that n-hen J. R. f ilson is 
turnctl out of the church tliat no church of our fai th and order remains 
a goal~ol cllurch in order and lloltls with the said J. R. Wilson. I t  
hasn't got a right to impose the nil1 of the association on that  church. 

1)an River Church was not in disorder as a whole, but had divided, 
a portion of tlie church standing loyal in doctrine and in practice and 
in the gorernrnent that  governs our association. . . . A Primitive Uap- 
tist church can exist i n  doctrine and rules and practice of the Primitive 
Baptist dcno~r~iriation ant1 nevw belong to any association, so long as 
they remain in the doctrine and in tlie practice that   go^-erns the orthodox 
Primitive Baptists." 

Randolph Perdue, a minister and moderator of the Pigg River Asso- 
ciation, testified: "In case a minister who is  elected pastor a t  a church 
is turned out of the church where he holds his membership, he is turned 
out of a11 cllurches in the Primitive Baptist fa i th  and order everpvhere. 
He can only be restored by coming back to that  church where he was 
excludcd arid making acknowledgments in satisfaction to that  church. 
I n  case a minister is excluded arid members of another church follow him 
before he is restored, the church is  in the same relation as the man that  
is excluded. . . . But  after a church applies to an association to be 
admitted into the association, and she is received, then she is a sovereign 
so long and so f a r  as she remains in  order, i n  faith, and in practice of 
the laws and rules of the church. . . . I say that the church is an inde- 
pendent body as long as she remains in order." 

F. Mr. Keene, witness for plaintiff, testified that  he had been preaching 
for forty-five years, and was acquainted with the laws of the Primitive 
Baptist Church, and that these lams are both written and unwritten. 
Witness further testified: "When a man has been serving a church as 
its pastor, has been excluded from the church in which his membership 
was, 'let him be unto thee as a heathen and publican,' and he is no longer 
in fellowship of that  church; and if he be one who has been a preacher, 
the practice among our people is that  he lay down his g i f t ;  and that  all 
sister churches who themselves recognize that man have no further right 
to exercise his gift among any of the churches called Primitive Baptists 
or Old School Baptists. I f  there are members of the church who permit 
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him to preach while he is out of the church, and who go with him, they 
have departed from the order and ~ r a c t i c e  of our people and are them- 
selves in the same disorder, for they are now affiliating with that one in 
disorder, and have become a partaker of his disorder which he himself 
is in, and they are no longer recognized as being in the order of the 
churches of our Lord Jesus Christ. . . . The church is that faction 
which is holding to the order and practice and doctrine of our people. 
That portion of the church may be small or it may be a majority, i t  is 
counted the church in order. . . . As to questions of discipline and 
church government, the majority ordinarily rule; not always. The 
majority can turn people out, can call a pastor, can dismiss a pastor, 
can turn a member out, can decide to discard an old building and to 
build a new one. I have known the minority of the membership of a 
church to be contending for holding fast to the practice, the order, the 
doctrine of the church, a 'few good names in Sardi who have not defiled 
their garments' have their names there; they continue in the doctrine 
and practice and order of the church, and have the right to the church; 
others have departed from the faith." 

W. G. Dix, one of the plaintiffs, testified: "The rules and regulations 
of the church have always been this for forty years. If a man is guilty 
of anything and has to be turned out of the church, he cannot be recog- 
nized in any other Primitive Baptist church until he first goes back to 
the church he is turned out of and is reconciled in that church." There 
was other testimony to the same effect. 

I t  is the duty of this Court to determine the merits of the controversy 
upon the record as presented. I f  the testimony in  this partioular record 
is to be believed, then there is a limitation to the independent sovereignty 
of a Primitive Baptist church, and that limitation is the order, practice, 
and doctrine of the denomination; or, to state the proposition differently, 
according to the testimony in the record before us, a Primitive Baptist 
church is a sovereign, self-governing unit so long as jt remains in the 
order, practice, and doctrine prescribed by the written and unwritten 
law. And further, if the evidence is to be believed, the Wilson faction 
or majority faction is in disorder, that is to say, i t  hits departed from 
the fundamental practice and order observed and recognized by Primi- 
tive Baptists from time immemorial. 

The question, therefore, is not a mere controversy as to the qualifica- 
tions of a preacher. The decision of such a question would undoubtedly 
lie within the exclusive jurisdiction of the local church. The real issue 
upon the evidence is whether or not the majority of a local Primitive 
Baptist church can retain as pastor a man who, under the doctrine, prac- 
tice, and order of the church, is not a member of the denomination a t  all, 
which he professes to serve. Under the evidence in  this case, such a 
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situation would constitute what is termed by Primitive Baptists "dis- 
order." This term is used by the witnesses apparently in a broad sense, 
signifying the recognition of and adherence to the fundamental practice 
and immemorial customs and usages of that denomination. Perhaps 
the term "church polity" might be deemed synonymous with the term 
"order" as employed by Primitive Baptists. 

Upon the record there was sufficient evidence to be submitted to the 
jury upon the questions involved, and the jury, by its verdict, has found 
that the plaintiffs, constituting the minority faction, are "the sole and 
only members of the Dan River Primitive Baptist Church, and further, 
that said plaintiffs are "entitled to the possession of the Dan River 
Primitive Baptist Church and its records." 

The defendants rely upon the case of Cheshire v. Giles, 132 S. E., 479. 
That case involved a controversy with the same J. R. Wilson who is the 
subjert of the present eontro~ersy, and therefore the case is directly in 
~ o i n t .  However. an examination of the case will disclose that it was 
not tried upon a record similar to the one before us, or upon the same 
theory. I n  the Cheshire case, supra, i t  appeared that a number of 
associations condemned Wilson, and held that those who supported him 
were in disorder, and advised that Primitive Baptists ought to withdraw 
fellowship from him. The Court said : "It is only shown that they have 
continued as their pastor one who has been excluded from membership 
in another church; that the Pigg River Association has condemned this 
action as improper, and recognized the minority faction as the true 
Primitive Baptist Church at Martinsville. Now. as to this. each faction 
and the association are clearly within their rights, but nevertheless it 
does not follow, because the minority are so held to be the true Primitive 
Baptists at  Martinsville, in the opinion of the association, that this 
minority is entitled to take the church property away from the majority, 
who refuse to accept the advisory counsel of the association." I t  is 
apparent that in the Cheshire case, supra, the decision was based upon 
the ground that the judgment of the association had no binding effect 
upon the local congregation, because under the Primitive ~ a ~ t i s i  order 
and practice the advice or judgment of the association is purely volun- 
tary, and has no effect whatever in controlling the judgment or action 
of the local church. Moreover, in the Cheshire case, supra, section 40 
of the Virginia Code was invoked. This statute provides, in substance, 
that in  the event of division in a congregation, a majority of the mem- 
bership of such congregation entitled to vote "may decide the right, title, 
and control of all property for such congregation." Referring to the 
statute, the Court says: "This statute makes i t  unnecessary either to 
review or recite the numerous cases in which similar controversies have 
been determined." So that the Cheshire case, supra, rested upon two 
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grounds :  F i r s t ,  t h a t  t h e  association h a d  no r ight  to  control the affairs  
of the  local c h u r c h ;  second, t h a t  the Vi rg in ia  s tatute ,  i n  case of division, 
established a s ta tu tory  method of determining tlie possession and  control 
of property.  

O u r  case is  upon  a different footing. O u r  case was not tried upon t h e  
theory t h a t  t h e  association h a s  any  power to  impose i t s  will  upon  t h e  
local cllurch, o r  to determine which fact ion constitutes t h e  t rue  church.  
The question wi th  us  i s  whether  o r  not the indcpendent sovereignty of 
the local church is linlitecl by adherence to the principle of order, doc- 
trine, and  practice a s  handed down throngh generations of P r i m i t i v e  
Baptis t  church life. Upon  the record, tllere was sufficient evidence of 
such l i n ~ i t a t i o n  to  be submitted to  tlie jury, and  t h e  j u r y  h a s  returned 
i ts  verdict into court  i n  accordance wi th  law. R h e t h e r  this  record 
properly presents o r  reflects the  proper  and  established church polity of 
P r i m i t i ~ e  Baptis ts ,  me know not. O u r  decision rests solely and csclu- 
s i rely upon the  record as  presented t o  this Court ,  and  i n  accordance 
wi th  t h a t  record, and  f o r  the reasons given, we hold tha t  the  judgnlent 
of tlie court sliould be 

*\ffirmed. 

(Filed 10 June, 1927.) 

Deeds and  Conveyances - Restrictions as to Residences - Cowmnts-  
Changed Conditions-Equity-Injunction. 

The rrstrictiol~s in the deed from the original owller of lallds subdivided 
into lots that the lots thus conveyed should be used for residences i11u1 not 
for 1)usiness or mercantile purposes, will not be enforced in equity by 
injuriction against the prohibited use when it  is made to appear that the 
contlitions in the la l~se of time have so changed that to ellforce the rrstric- 
tions would be detrimental to all the present owners 01: the property: a s  
where originally residential property was the class thereof desirub:e, and 
the object to be obtained, but that the city had si~lce e:rtendecl its limits, 
pavet1 its streets, furuishetl modern c o n ~ e n i ~ n c e s ,  wntcr. sewernq,. elrc- 
tric lights, etc., aud the 11rol)erty in the neigl~borllood of the locics i l l  quo 
hat1 hecome built np into 1)usiuess property. and ns s ~ c b  was of much 
greater value, and those holding uuder the original deeds, except the 
plaintiff in the suit, desired that the restrictloris in their deed, in this 
respect, be removed. 

CIVIL ACTION, t r ied before Shaw, J., a t  M a y  T e r m ,  1927, of BUN- 
CO3IBE. 

T h e  plaintiff i s  t h e  owner of lot No.  5 of Block C i n  t h e  Hayes  Sub- 
division, West  Asheville Addition, Asheville, X. C. T h e  defendant i s  
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the owner of lot S o .  4 and par t  of lot No. 40. Both of said lots of land 
front on Haywood Road. I n  both deeds there are  restrictions against 
the erwtion of any "commercial or manufacturing establishment, or  
factory, or tenement, or apartment house, or house or building to be 
used i s  a sanatorium or hospital, or allow a t  any time any buildings 
erected thereon for any such purpose." I t  is  alleged in the coniplaint 
and admitted in  the answer that  the defendant is now proposing to erect 
upon his property a building which is in violation of the restrictions 
set forth in the deeds under xhich  the parties hold title, but i t  is alleged 
that said restrictions are not binding and enforceable. 

The  controversy was heard by Judge Shaw, who found the facts and 
rendered judgment as  follows : 

"Tliis cause coming on to be heard a t  this the May Term, 1927, of 
Superior Court of Buncombe County, upon the complaint and answer 
of the defendant filed herein, and upon the other evidence which is of 
record, and the argument of counsel, the court finds as a fact that  the 
ulaintiffs L. D. Starkev and wife are the owners of the lands described 
in t,he complaint, and the defendant Frances L. Gardner is the owner of 
the land and lots situate on Hay\vood Road, describpd in the complaint 
and answer. 

"The court further finds as a fact that  about twelve years prior to the 
institution of this action that  the defendant purchased the lands, as 
alleged in  the complaint and answer, which lands, owned by R. P. 
Hayes and wife, Lucy P. Hayes, referred to in  the plat described in  the 
pleadings, were subdivided and the restrictions placed in the deeds of 
the purchasers, as set out i n  said complaint and admitted in the answer; 
and that  said lands, so divided arid sold, fronting on Haywood Road, a 
thoroughfare within the corporate limits of the city of Asheville, and 
when said lands were so platted that  the same fronted on said Hayvood 
Road. which was then a macadamized road. and was not of anv value 
upon which to establish business houses or buildings, but was then only 
valuable for residential purposes. 

( 'Thr court further finds as a fact that  said Haywood Road is now a 
tlioroughfarc, pared, and has sidewalks abutting thcreon, n ntcr and sewer 
lines, aild that  upon said road on which there were no business houses 
( s t o r ~ s ,  drug stores, banks, or other bnsiilrss buildings) a t  t h r  time of the 
platting and sale of said lots fronting and abutting on said Haywood 
Road;  but since said time, to wit, within the last seven to eight years, 
there have been constructed upon said road, and in close proximity to 
the property of the defendant herein, store buildings, drug store build- 
ings, garages, automobile sales, and other business houses on said Hay- 
wood Road, and on either side of defendant's property, and the property 
referred to in said plat, and there have been constructed business houses, 
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banks, and other buildings of such nature and kind that the said Hay- 
wood Road, on which the property of the defendant is abutting, and 
other property described in the Hayes plat, which has restrictions 
written into the deeds of the purchasers of the said su'odivision, is valu- 
able as business property, and that its value as business property is worth 
at least one hundred per cent more than its ~ a l u e  as residential property. 

"And the court further finds from the affidavits herein that more than 
four-fifths of the owners of the lots in said subdi~ision, both front in^ 011 " 
Haywood Road and lateral streets and remote location, have joined with 
the defendant herein and ask that the rcatrictions h r e i n  be removed 
from the property referred to in the deed or deeds from R. P. Hayes and 
wife to the defendant, and all other owners and purchasers of said lots 
fronting on said Haywood Road. 

"And the court further finds as a fact that it is inequitable and uiijust 
to require the enforcement of the restrictions, for that the conditions for 
which said restrictions were  laced in said deeds to the owners of the 
property situate on Haywood Road is not beneficial to the property 
described in said subdivision, but, on the contrary, is detrimental and 
injurious to the market value of said property, and that if said restric- 
tions are ~ e r m i t t e d  to continue that it will retard the advancement and 
upbuilding of said property for business purposes on said Haywood 
Road: I t  is therefore ordered and adjudged that, by reason of the 
changed condition aforesaid, the restrictions created in said deed from 
R. P. Hayes and wife, Lucy P. Hayes, referred to above, are no'longer 
in effect, and that the property of the defendant described in said com- 
plaint is no longer subject to said restrictions, and tha.t the application 
for injunction and restraining of the defendant, her agents or assigns, 
from building houses or business houses on her said property be and the 
same is hereby denied, and the said defendant, her agents or assigns, are 
not bound by the terms of said restrictioi~s, and they are permitted to 
use said lands and property for any lawful purposes. 

"It is further ordered that the plaintiff pay the costs of this action, 
to be taxed by the clerk." 

From the foregoing judgment, the plaintiffs appeal. 

J .  Scroop Styles for plaintiffs. 
Wells, Blackstock & Taylor for defendant. 

BROODEN, J. The question is this: Under what circumstances are 
restrictive covenants in deeds for property, originally devoted to resi- 
dential purposes, rendered unenforceable ? 

There is no allegation in the complaint and no finding of fact by the 
trial judge that the Haywood Road property was the result of a general 
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plan or scheme other than the fact that the original deeds contained 
restrictions as set out in the deeds of the plaintiffs and the defendant. 

The question of restrictire covenants in deeds covering property de- 
signed for residential purposes exclusively is becoming more and more 
an important and perplexing proposition. I n  all of the larger cities of 
the State suburban developments are multiplying, and the popularity of 
these developments wsts upon the assurance given purchasers that they 
may confidently rely upon the fact that the privacy of their homes will 
not be invaded by the encroachment of business, and that they may fur- 
ther be assured that the essential residential nature and character of the 
property will not be destroyed. Upon this assurance our citizens are 
daily erecting and constructing expensive and comfortable homes, away 
from the noise and stress of city life, and moreover, where they can 
secure larger home sites for their residences and more playing space for 
their children. The fundamental theory upon which these developments 
are founded is that of equality of burden and equality of privilege; that 
is to say, each property owner is entitled to the same privilege from the 
encroachment of undesirable buildings or enterprises, and therefore each 
property owner is subjected to the same burden or obligation of doing 
nothing or permitting nothing to be done to change the essential char- 
acter of the community plan. This security and freedom ought not to be 
destroyed by slight departures from the original plan, guaranteed and 
safeguarded by the restrictive corenants in the deeds under which thr 
property is held. Nor should a property owner be held to have waived 
his rights and to have abandoned the protection conferred upon him by 
such covenants by reason of disconnected and immaterial violations of 
the restrictions in the conveyances. This idea is expressed in Ward v. 
Prospect Manor Corp., 188 Wis., 534, 206 N. W., 856: "It is now gen- 
erally recognized by the overwhelming weight of authority in this coun- 
try that an individual lot owner is not under penalty of waiving his right 
to the enforcement of a restrictive covenant by his failure to take notice 
of such violations as do not affect him." 

The English rule is stated in Peek v. Mattheuv, L. R., 3 Eq., 515, 517, 
cited in the Ward case, supra, as follows: "If there is a general scheme 
for the benefit of a great number of persons, and then, either by permis- 
sion or acquiescence, or by a long chain of things, the property has been 
either entirely or so substantially changed as that the whole character of 
the place or neighborhood has been altered so that the whole object for 
which the covenant was originally entered into must be considered to be 
at  an end, then the covenantee is not allowed to come into court for the 
purpose merely of harassing and annoying some particular man where 
the court could see he was not doing i t  bona fide for the purpose of 
effecting the object for which the covenant was originally entered into." 
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However, it  is equally true that  if the character of the community has 
been changed by the expansion of a city and the spread of industry or 
other causes resulting in a substantial subversion or fundamental change - - 
in the essential character of the property, then, i n  such cases, equity will 
not rigidly enforce the restriction. I n  Ward v. Prospect Manor Corp., 
206 N. W., 856, decided 12 January ,  1926, the Supreme Court of Wis- 
consin said : "Courts of eauitv will not enforce suchyrestrictive covenants. . " 
where the character of the neighborhood has so changed as to make i t  
impossible to accomplish the purpose intended by such covenants. This  
may result from circumstances over which neither plaintiff nor defend- 
a l ~ t  nor other resident of the community has any c&ltrol. As in ROW 
land v. Xiller,  139 iiT. Y., 93, 22 L. R. A., 182, 34 K. E., 766, where the 
crcction of a steam railway and the construction of a station rendered 
the ncigliborhood, and especially the defendant's property, in front of 
which thc station was erected, unfit for use for residwtial  purposes to 
w h i ~ h  it was intended to confine the restricted area. Such changed con- 
ditions may result from the natural  growth of the city, bringing indus- 
try, smoke, soot, and traffic into such close proximity to the restricted 
area as to render i t  undesirable for the purposes to which i t  is restricted. 
Such changed condition may also result from a failure on the par t  of 
the property owners to observe or comply with the twms of the corc- 
nant. These violations may be so general a s  to indicate a purpose and 
intention on the par t  of the residents of the communiiy to abandon the 
general scheme or purpose. Under such conditions, c o u ~ t s  of equity will 
not enforce the covenant.'' 

To  the same effect is Ronberg u.  Smith, 232 Pac., 283. I n  that case 
a tract of land consisting of forty acres, situate near the State Uni- 
wrsi ty,  was platted in 1906, and lots sold with the express purpose of 
making i t  a residential district. The  deeds contained I-estrictions to the 
effect t ha t  the grantees for a period of twenty years should not erect 
"any flat, apartment, store, business, or manufacturing building,'' etc. 
I t  further appeared that during the last several years material changes 
had occurred in  the district without objection. Eight duplex or apart-  
ment houses had been constructed, two restaurants were being operated 
in thc district, and some fifteen or twenty fraternity houses had been 
built. The  defendant had secured a permit to builc two two-family 
houses upon his property, adjoining the property of plsintiff. Plaintiff 
was denied injunctive relief. The  Court quotes with approval High on 
I ~ ~ j u n c t i o n s ,  4 ed., see. 1159, as follows: ( 'In considering applications 
for relief by injunction against the breach of restrictive covenants con- 
tained in conveyances of real property, the courts require due diligence 
upon the part  of the plaintiff seeking the relief, and laches or acquies- 
cence on his par t  in the violation of the restrictive covenant will 
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ortli~iarily dofrat his apl)lication. I ~ ~ d e e t l ,  equity requires tlie utmost 
(liligenci~, in thib C ~ S S  of cases, upon the part of him who iurokes its 
I)rc,vcliti~ e aitl, and a slight degree of acquiescc~lice is suffirient to defeat 
tlic. :rpplication, since every relaxation which plaintiff permits in allow- 
i ~ ~ g  cwctions to he rnnde in \ iolation of the covc~lant amouiits, p~ o f nn fo ,  

to a diiaffirnlaiice of the obligation." 
Tl~c, Supreme Court of Illinois, ill E ~ c ~ r r t s e , ~  1 % .  G e r s f e n b e r g ,  57 S. E., 

I O . j I .  .il 1,. R. A, 310, also Iicl(1 : "Equity \rill not, as a rule, enforce a 
r(,\tr~(.tion nllcrc, hy tlic acts of the g r a ~ ~ t o r  -110 in~posed it,  o r  of those 
1\11o tlvrivetl title under Iiir~i, the property, and that in tlie ~ i c inage ,  has 
so c.l~;i~ieetl in its cl~aractcr  mt l  ~ n v i r o ~ ~ r r i c i ~ t  and ill tlie uscs to ~rliicll it  
i11:tv Ibc ln1t a d o  makc. it unfit or unprofitable for u.se if the restriction 
lw onforred, or vlicre to grant relief \voultl be a great hardship on the 
o\\ itor airtl of 110 be~~r>fit  to tlie coii~l~laillaitt, or wlicre the con~plainant 
11ai v n i ~ c i l  or : ~ b a ~ ~ d o n r t l  the restriction. or. ill short. it mav bc said 
t l ~ a t  IT hcrc., from all of tlic el-itlrlice, it appears that it would bc against 
c y u ~ t  to C I I ~ O ~ C P  the reitriction by ilijuuctiol~, relief nil1 be denied, 
,111tl t 1 1 ~  party ~eeltillg it5 c'~~fol.ce~lieiit nil1 he left to nhatevi r  re~riedy 
hi, nitty l l a ~ c  a t  law." d i  R. C. L., secs. 536, 537, 535 and 540. Sfcven- 
w t r  I .  Splvcy, 110 S. E., 367; 21 -1. L. R., 1276, mid note; Tiffany 
Real Prolwrty, see. ctl., ~ o l .  2, pp. 1456-1456. 

T h ~ s  C'ourt has i ~ o t  tlccltlcd the qur~stiol~ in~olvccl in thib appeal. The 
ouly i~~ t in i a t ion  c o ~ ~ t a i l ~ e d  in our law occurs in LSuilcy I;. JucXso~c, 191 
S. ('., 61, in these nords :  "Thcre is highly respcctahle authority for the 
i)osltioii that a restrictioll of this kind is ~ o t  neccssarilv void hecauie i t  
~ni rpor ts  to be perpetual, though it is not inlpossiblc that coiiditions nlay 
ariw \r liich would impel a relaxation of the rule." Citing 18 C. J., 401. 

The \\eight of authority is to the effect that if subs ta~l t id ,  radical and 
fu~itl:til~elltnl changes lial-e taken place in a development protected by 
rr,strictive covenants tliat courts of equity \rill not euforce the restric- 
tioii. The underlying reason is, we apprehend, tliat such changes de- 
,troy the uniformity of the plan and the equal protection of the restric- 
tion. For instance. if a residential develournent should, in the course of 
tinle, hy the growth of a city or other cause, become valuable as business 
1 , ropr ty  and busiiiess liouses sliould indiscriminately invade the dc- 
velopnient, then the restriction would bear unequally upon the various 
onmers and equity would not permit the entrenching of such inequality. 

111 our case, the court finds as follows: "The court further finds as a 
fact that  said Haywood Road is now a thoroughfare, paved, and has 
sidewalks abutting thereon, water and sewer lines, and that  upon said 
road on which there were no business houses (stores, drug stores, banks 
or other business buildings) a t  the time of the platting and sale of said 
lots fronting and abutting on said Haywood Road;  but since said time, 
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to wit, within the last seven to eight years, there have been constructed 
upon said road, and in close proximity to the propert-y of the defendant 
herein, store buildings, drug-store buildings, garages, automobile sales, 
and the other business houses on said Haywood Road and on either side 
of defendant's property, and the property referred to in said plat, and 
there have been constructed business houses, banks, and other buildings 
of such nature and kind that the said Haywood Road on which the 
property of the defendant is abutting, and other property described in 
the Haye$ plat, which has restrictions written into the deeds of the 
purchasers of the said subdivision, is valuable as business property, and 
that its value as business property is worth at  least one hundred per 
cent more than its value as residential property. 

And the court further finds from the affidavits herein that more than 
four-fifths of the owners of the lots in said subdivision, both fronting on 
Haywood Road and lateral streets and remote location, have joined 
with the defendant herein and ask that the restrictions herein be re- 
moved from the property referred to in the deed or deeds from R. P. 
Hayes and wife to the defendant, and all other owners and purchasers 
of said lots fronting on said Haywood Road." 

Upon the findings of the trial judge three outstanding facts appear: 
First, that the property affected by the restrictions has undergone a 
total change, in that Haywood Road has become bueiness property in- 
stead of residential property. Second, that more than eighty per cent 
of all the owners of the property affected have waived or abandoned the - - 

restrictions contained in the deeds. Third, that the restrictive cove- 
nants are not beneficial to the property described in the subdivision, 
but on the contrary are detrimental and injurious. 

Applying, therefore, the established principles of law to these pre- 
dominant facts, we hold that, upon the record as presented, the judg- 
ment of the court was correct. 

Affirmed. 

HIGHLAND COTTON MILLS v. RAGAN I i S I T T I S G  COMPANY ; RAGAN 
B N I T T l N G  COMPANY v. J. H. A D A M S ;  AND KERXERSVILLE KNIT- 
TING COMPANY v. RAGAN KNITTING COMPANY. 

(Filed 10 June, 1925.) 

1. Corporations-OWcers-Contracts--Fraud-Voidable Contracts. 
A contract, made and entered into between two corporations by the 

president of both, who is a director and stockholder in each, is not void 
but voidable, depending upon whether the contract was made in good 
faith and for a sufficient consideration, and one of these corporations who 
seeks to have it set aside upon the grounds that the other had received 
an unfair advantage, has the burden of proof. 
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COTTON MILLS 2'. KXITTIXG Co. 

2. Same-Shareholders-Ratification. 
Where a corporation has entered into a contract with another (.o~'l)or:l- 

tion, through one who is the president, a director antl stockholtler in both. 
and i n  its action it is established that the other has received an undue 
advantage, it may not recover damages when it is made to al)l)e;tr that by 
its coliduct, or otherwise, its own stockholders had ratified and apl~rovetl 
the contract after knowing its terms and receiving the benefits. 

3. S a m c P a r t i a l  Performance of Contract-Damages. 
TYhere two manufacturing corporations have entered into the 1)rrform- 

mce of a contract for the exchange of certain machines, ant1 the cschange 
is partly made, but as to some of the machines it cannot be carrietl out 
for the fact that they had been sold to others, the action. to that extent, 
sounds in damages. 

4. Costs-Actions-Suits-Equity-Statutes. 
An action upon contract sounding in  damages is one at law, ; I INI  the 

costs are taxable against the losing party, C. S., 1225, and the ~)ri~lciple 
involved in certain proceedir~gs iri equity, where this matter lieh nithin 
the discretion of the trial judge, C. S., 1243, is not applicable. 

APPEALS of Highland Cotton Mills, J. H. Adams, and Kemersville 
Knitting Company from judgment of Superior Court of GUILFORD 
County, signed by Webb, J., on 20 January ,  1927, in the above-entitled 
actions, which were consolidated for tr ial  arid judgment, by consent. 

Rerersed on appeal of Kernersville Knitting Con~pany ; modified and 
affirmed on appeals of Highland Cotton Mills and J. H. Adams. 

Three actions entitled as above, pending in the Superior Court of 
Guilford County mere, by consent of all parties, consolidated antl re- 
ferred for trial. The report of the referee, setting out his  findings of 
fact and conclusions of law, with exceptions thereto duly filed, came on 
for hearing before his Honor, James L. Webb, judge presiding, in the 
Superior Court of Guilford County. A11 the findings of fact were 
affirmed; all the conclusions of law, except the third, with respect to the 
date f r o ~ n  which Ragan Knitting Mills was entitled to recover interest 
on its judgment against Kernersville Knit t ing Company, were ap- 
proved. The third conclusion of law, as modified by the court, was 
approved. 

From judgment upon the report of the referee, as modified by the 
court, Highland Cotton Mills, J. H. Adams, and Kernersville Knitting 
Company appealed to the Supreme Court. 

Roberson & Haworth, Peacock, Dalton & Lyon, and Brooks, Parker, 
S m i f h  & Hayes for Highland Cotton Mills, for J .  H .  Adams and Ker- 
nersville Knitting Company, appellants. 

D. H.  Parsons, King, Sapp & King, John N .  Wilson and Frazier & 
Frazier for Ragan Knitting Company, appellee. 

G--194 
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cox so^, J. The action entitled "Highland Cotton Mills v. Ragaii 
Knitting Company" was commenced on 5 May, 1923, to recover of 
Ragall Knitting Company, defendant therein, the sum of $5,239.31, 
with interest t l i~reoii  from 14  Ma>-, 1921, tlie balanclz alleged to be due 
on ail accoulit for hosiery y a m s  sold antl delivered by plaintiff to de- 
fendaut, pursuai~t  to a contract e~ideuccd by writing dated 1 6  .lpril,  
1020. 

I)cfendant, ill its ansl\er, admitted the contract and the d e l i ~ e r y  by 
plaintiff aud tlie acceptance by tlefrndant of the yarils pursuant to said 
contract, as alleged in the complaint; it further allnlitted tliat after 
cwdi t i i~g  the account for said yarns nit11 sums paid thereon by defrnd- 
ant ,  there was a balance of $3,228.31, as alleged by plaintiff. 

I n  defense of plaintiff's recovery in this action, defendant alleged 
that J. 11. Lldams, presiclc~~t of Ragail Kilitting Conlpany, and also at 
tlic time presidelit of Higliland Cotton Mills, taking; advantage of his 
positioii as president of the former company, ha 1 ~rrongfully ant1 
frautlulc~itlv caused dcfm~tlaiit to enter illto a coiitrnct with the lnttcr 
c20nlpn11y for tlic purchasc of a quantity of y a m s  froni plaintiff, largely 
i l l  ~ S ( T S R  of tlie rca~onablc rquircrnents of d e f e ~ l d i l ~ ~ t ,  ant1 at pricei 
greatly ill excms of fa i r  and rensonablc prices for said yarns, t l i ~  
wid  A i d a i ~ ~ s  actiug tliereiu ill tho ilitcwst i ~ o t  of t l r fwdal~t ,  but of plaill- 
tiff, I I ighla i~d Cotton Mills; that as  tht, result of sucli wrongful and 

. f rnuddent  conduct oil tlie part  of said J. II. Aldanls, defendant, Raga11 
Knitting Company, 11d sustained loss and dairlage ill an amount much 
grltatcr than the sum nllicli plaintiff seeks to recover of defendant in 
t l i ~ s  action. Defendant prays judgment that  plaintiff take nothing by 
its action, and tliat it  rccowr of plaintiff its costs. 

Upon his findings of fact, pcrtincnt to the defcnse rcliecl upon by tlicx 
tlefntdant, the referee makes his first conclusion of law in wortls as 
follo\vs : 

"That the contract for t h  purchase of yams  sued on by the Highland 
Cotto11 Mills in its action agaiiist tlie Ragan Knitting Company was and 
is a legal contract and binding on the l iagan Knit t ing Company antl 
the settlement between the Highland Cotton Mills, Iiic., and the Ragan 
Knit t ing Company is legal antl binding, antl that  the Ragan Knitting 
(lompany is indebted to the Highland Cotton Mills, I nc., in the sum of 
$3,239.31 on account thereof, together with interesl from 14 March, 
1921." 

Pursuant to said conclusions of law, judgment \vas rendered "that 
the Highland Cotton Mills, Inc., have and recover oE the Ragan Knit- 
ting Company the sum of $5,259.31, together with the interest from 
14  March, 1921, th i i  being the amount found by the referee as due 
from the Ragan Knitting Company to the Highland Cotton Mills, Inc." 
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The action entitled "Ragan Knit t ing Company r. J. H. Xdams"was 
conlinencetl on 7 February, 1924, to recoyer of defendant, J. H. Adams, 
large sums of money as damages for losses sustained by plaintiff, Ragan 
Knitting Company, resulting froin the wrongful, negligent and fraudu- 
lelit rollduct of the said J. H. -ldams, i n  the performaim of his duties 
as prmide~it  of plaintiff company. 

Plaintiff alleged that said J. H. hdams, taking adrantage of liis posi- 
tion as president of plaintiff conipany, wroi~gfully, negligently and 
fraudulently caused tlie said company to enter into contracts and agree- 
inriits with other corporntioiis, of which said Adanis was a t  the time 
also l~resideiit, and in which he had large fillancia1 interests as a stock- 
holder; that these contracts and agreenlents vere  unfair and liurtful to 
plaintiff, and in  tlic interest of and advantageous to the corporatioas in 
nliose behalf the said Adarns, as president of plaintiff company, wrong- 
fully. ~icgligeiltly and fraudulently procured them to be nindc,, and that  
1,- rearon of the wrongful, negligelit and frautlulelit col~duct of the said 
-i(lail~x, as set out ill the coniplaint, plaintiff lias sufferctl losses in large 
*urns, for which plaintiff is entitled to recorer of tlefcntlant, J. H. 
.Idams, damages as demaridctl in the complaiiit. Defe~idaiit,  J. H. 
-1danis. in his answer, denied all the material nllcgations of tlic com- 
plaint. 

U ~ I L  his findings of fact, pertinent to plaintiff's cause of aetioi~ 
against defcntlant, J. 11. ,hhnis, the referee makes liis secoud conclu- 
sion of law ill norcls as follows: 

'T l ia t  the said J. 11. Altlnms, having acted ill good fai th mid without 
fraud or negligence in all of t l ~ c  trnnsartions n it11 said Ragail K~i i t t i ng  
('oml)any, and all lossc~~ of tlicx Ragan 1 h i t t i 1 1 ~  ( ' ompa~y ,  so f a r  :ti: the 
said J. 11. Adams n a s  coi iwr t~c~l ,  being rci~lotc ai1(1 sl)c~culatlrc~ and 
attributable to causes other than his tl(~:tling~ \I it11 thr wid R:tg:i~i Knit-  
ting Company, ant1 there beiig 110 time limit fixcd to hi. agrtenicwt to 
either buy r an  matcbrii~l or scll the product of s:~itl Ragan Knitting 
Company, and said :tprcerwi~t bring tcrinii~:~blc~ at \r 111, tlic said ,T. H. 
Altlari~s is not indebted to the Ragan I L ~ i t t i l l ~  C'~nip:i~iy ill ally sunl 
n liatcrer." 

3'11~ forc'goii~g conclus io~~ of law n a s  appi*ovctl by the court, :11i(I 

jutlgmcnt rcwtlercd arcorclingly. 
The action entitled "Kerncrsvillc I h i t t i n g  Compa~iy  r .  Raga11 Knit- 

tiug Ciolnl):l1if' was co~un~c~ncctl on 1 Marc.11, 19-24, to rccover of defeiltl- 
ant, Ragan Knitting Compally, the sum of $679.49, the balance due to 
plaintiff on an exchange of knitting m:rchinei, between plaintiff alltl 
tlcfentlant, niatlc on or about 8 .Ipril, 1921. 

Defendant, in its answer to thc coinplaint, atlmitted that  it hat1 re- 
t~c~irctl. olr or about 8 ,Ipril, 1921, from plaintiff, knitting machines, 
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valued by plaintiff at $11,963.02, and had delivered to plaintiff knitting 
machines, also valued by plaintiff at  $11,283.53, and that the difference 
between these valuations is $679.49; it denied, however, that there had 
been a valid contract between plaintiff and defendant for the exchange of 
these machines at  said valuations; defendant, upon the allegations of its 
answer, set up a counterclaim in its behalf against plaintiff, and de- 
manded judgment that it recover of plaintiff, upon such counterclaim, 
the sum of $128,084.56, with costs. Defendant prayed that this action 
and the action entitled "Ragan Knitting Company r. J. H.  Adanis," 
then pending in the Superior Court of Guilford County, be consolidated 
and that the actions be tried together. These actions, together with the 
action entitled "Highland Cotton Mills v. Ragan Knitting Company" 
were, by consent of all parties, consolidated and referred to n referez 
for trial. At the trial before the referee the answer of J. H. Adams, in 
the action in which Ragan Knitting Company was plaintiff and J. H.  
Adams was defendant, was treated as the reply of plaintiff, Kernersville 
Knitting Company, to the counterclaim. 

Upon his findings of fact, relative to the cause of action of tlie Ker- 
nersville Knitting Company against Ragan Knitting Compauy, and to 
the counterclaim of the latter company against the former, the refcree 
makes his third conclusion of law in words as follows: 

"That the exchange of machinery between the Ragan Knitting Coni- 
pany and Kernersville Knitting Company, not being fair towards the 
Ragan Knitting Company, and said exchange being to the advantage of 
the Kernersville Knitting Company at the expense of the Ragan Knit- 
ting Company, and no contract being consummated with reference 
thereto, and the Ragan Knitting Company having sold a portion of its 
machines, and having rebuilt others of the machines received in said 
trade, which have been changed and used by it, the sald Ragan Knitting 
Company is entitled to recover of the Kernersville Knitting Company 
the difference in the reasonable market value of tlie machines so es- 
changed at the time of the said trade, to wit, the sum of $8,867.28, with 
interest from 1 April, 1921." 

Pursuant to said conclusion of law, as modified by the court with 
respect to the date from which interest shall be recovered, judgrnent 
was rendered ('that the Ragan Knitting Company have and recover of 
the Kernersville Knitting Company the sum of $8,867.28, with interest 
from the date of the judgment." 

I t  was further ordered by the court "that the costs of this action be 
taxed by the clerk of the Superior Court of Guilford County as follows: 
One-fourth of said costs to be taxed against Ragan Knitting Company; 
one-fourth against Highland Cotton Mills; one-fourth against Kerners- 



ville Knit t ing Company, and one-fourth against J. H. Adams. This in 
the discretion of the court." 

There are no assignments of error upon either of the appeals to this 
Court based upon exceptions to the judgment of the Superior Court in 
so f a r  as the findings of facts made by thc referee are affirmed therein. 

The appellant, Kernersville Knit t ing Mills, excepted to that  portion 
of the judgment which is i n  the following words: 

"I t  is, therefore, ordered by the court that  the Ragail Knit t ing Corn- 
pany have and recover of the Rrrnersville Knitting Company the sum 
of $5,867.28, this being the difference found by the referee between the 
reaso~lable market value of the machines exchanged by tlie Ragan Knit-  
ting Company and the Kernersville Knit t ing Company a t  the date of 
the evhangc." Appellant's first assignment of error is based upon this 
exception. The  portion of the judgment excepted to is in accordance 
mith the referee's third conclusion of law, as approred by the court. 

The  referee bases his third conclusion of law upon his findings of 
far t  that tlie exchalige of machines was ('not fa i r  towards the Raga11 
Knit t ing Company; that said exchange was to the adrantage of the Ker- 
nersville Knit t ing Company a t  the expense of the Ragan Knitting 
Company." Upon these findings lie concludes that there war 110 con- 
tract betneen said companies relative to said exchange, the exchange 
having been made without any valid contract therefor, and it now 
being impracticable for either company to return the machines which it 
received from the other, the referee concludes that  the Ragan Knit t ing 
Company is entitled to recover of the Kernersville Knit t ing Company 
the difference in the market value of said machines at the date of the 
cxcliange, to wit, the sum of $8,867.28. 

The  ral idi ty of the contract betwcen said companies, as alleged by 
the Kernersville Knit t ing Company, in accordance r i t h  which the 
~ x c h a n g ~  of said machines was made, is  called in question by the Ragan 
Knitting Company upon its allegation: first, that  the execution of said 
contract by i t  was procured by the wrongful, negligent and fraudulent 
conduct of its president, J. H. Adams, acting therein in the interest of 
the Kernersville Knitting Company, of which he was also at the time 
president; and, second, that  the contract and exchange made in accord- 
ance mith its terms was unfair, and to the adrantage of the Kerners- 
~ i l l e  Knitting Company and a t  the expense of the Ragan Knitting Com- 
pany by reason of the valuation of the machines of the respective com- 
panies, made for the purpose of the exchange. These are the only 
grounds upon which the Ragan Knit t ing Company challenges the ralid- 
ity of the contract, or of the exchange made by said companies in 
accordance with its terms. 
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Wi th  respect to J. H. Adams, i n  relation to said contract and 
exchange, both as president and as a stockholder in s l id  companies, the 
referee found facts as follows: 

"84. Tha t  the exchange of machinery between th. Ragan Knitting 
Company and the Kernersville Knit t ing Company, (30 f a r  as the said 
J. H, Adams was concerned in  the same, was in  good fai th,  without 
fraud or negligence, and in the exercise of his best judgment." 

"98. Tha t  the said Adams personalfy and individually made no profit 
out of the machinery trade as aforesaid, and the same was made by him 
in good faith, and in the exercise of what he  thought a t  the time to be 
wise and for the best interest of both companies in1:olved; that there 
mas only a slight difference in his holdings of stock in the Ragan Knit-  
ting Company and in  the Kernersville Knitting Conlpany in value at 
the time of said exchange." 

"99. Tha t  there is  no competent evidence of any lo3ses oil account of 
any of the dealings of the said Adams with the said Ragan Knit t ing 
Company with regard to the said machinery exchange, or otherwise, 
but said losses were due to causes over which he, the ssid Adams, had no 
control, and such losses, if any, are speculative and remote." 

With  respect to the machines which were exchanged by said two com- 
panies, the referee found facts as follows: 

"77. That  the transfer machines received by the Bagan Kni t t i l~g  Com- 
pany from the Kernersrille Knit t ing Compan%, in the exchange of 
machinery aforesaid, were standard machines in g m e ~ a l  use in the 
manufacture of hosiery; that  the li. G. machines received by the Kcr-  
nersville Knit t ing Company from Ragan Knitting Company were also 
standard machines in general use in the manufacture of hosiery." 

"82. Tha t  the said transfer machines receired by Ragan Knitting 
Company from Kernersville Knit t ing Company made an unusual 
amount of seconds, but that  this condition to a large extent was caused 
by a failure on the par t  of the machinist a t  the Ragan Knit t ing Com- 
pany to properly adjust what is  known as the 'sinker cam,' said adjust- 
ment being such as could have been easily made by an  experienced 
machinist with little or no expense, and also to some extent to untrained 
labor." 

"86. Tha t  i t  was difficult to obtain trained help for these transfer 
machines, and there was trouble in  getting them adjusted, so as to 
eliminate seconds and waste." 

"87. Tha t  when operated properly the said transfer machines were 
capable of doing good work; that  the making of seconds depends upon 
the yarn  used, the operator and the superintendent of the machinery, 
as well as the machine itself, and a t  times these transfer machines were 
not properly adjusted." 
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"97. That  said escliai~ge of nlac~hinery n a s  brought about by the said 
.J. 11. A l d a i ~ ~ s  in good faith, a i ~ ( l  ~vitllout fraud or nrgligellce 011 his part 
,IS afnresa~d,  but uninteiltioiinlly on his part the purported agreclnellt 
for the esclla~rge of mac l l i~~e ry  nas, so f a r  as the pricc n a s  concerned, 
unfair to the Ragan l in i t t i~ ig  ( ' o i ~ ~ l ) a i ~ y ,  and it is found as a fact that 
t l ~ e  ICcrners~ ill? Kliitting C O I I I ~ ) : I ~ I ~  pi-ofitcd ill said tlxtlc at the expelisc 
of t l ~ c  Raga11 Knitting Coinpnl~y." 

Witli rcslwct to the r a l u a t i o ~ ~  of the machines for the purposc of thr  
e~clinnge by said con~panies, tllc referee found that the superir~tendeilt 
of R:rgan l h i t t i n g  Con~pauy, :rlltl a r e p r t w ~ ~ t a t i ~  e of I<erners~ ille 
K ~ ~ i t t l l l g  C'onlpaily agreed upoil bait1 alues prior to the ruclialige, aiid 
that J .  H. Marns ,  as presitlcnt of the Ken l~ r s r i l l e  Knittiug Company, 
~ I I  a A\pril.  1921, atlclresscd a lctter to the Ragan Ki~i t t iug  Mill, sc>tting 
out 111 detail the illar~hiilcs zelcctetl hy them for tllc exl la~igc ,  and the 
\ a l u ~ s  placed thereon by tlieln for the purpose of such c~xcl~al~ge.  This 
letter was recei~etl  by the Ragan I i n i t t ~ n g  Conipaliy sooil after its date. 
ant1 placed by it ill its filci, nllere it remained until the tr ial  before the 
referee. The exchaugc was made ill accordal~cc n i t h  the terms set out 
in the letter of J. H. Adarns, dated S Aprll, 1921. N o  objrctioii to said 
terms \\as made by the Ragan Kilitting Compa~iy,  its officers, directors 
or  stock holders, until after the co~n~ne~tcenlent  of the action by Xer- 
~ i e r s ~ i l l c  Knitting Con~paiiy against Ragan I i n i t t i ~ ~ g  Company o ~ i  
1 Xarch,  1921. 
In H o s p t a l  c. Sicholson,  189  S. C., 14, it is said by this Court, in 

the o l )~nion nr i t ten  by d t l u m s ,  J . :  "JVlirn an officer or director of a cor- 
poratiou ~ J U ~ C ~ I ~ S ~ S  or leases its property, the t ramact io i~  is roiilablc, 
not ~ o i t l ,  a i ~ d  nil1 be sustained only -\vherl openly and fairly made, for 
all atlcquate coiisideration. The  presumptio~i is against the ralidity of 
such contract, and when it is attacked, the purchaser or lessee must 
show that it is fa i r  and free from oppression, inlposition and actual or 
collhtructire fraud. Firmly establisl~ed in our jurisprudc11c.c is the 
doc.trinc that a person occupy i~~g  a place of trust should not put him- 
self in a positioli in nllich self-interest conflicts with ally duty he owes 
to those for nlion1 lle acts; a ~ l d  as  a gelleral rule he nil1 not be permitted 
to nmke a profit hy purcliasing or leasiilg property of those tovard 
~rliorn he occupies a fiduciary relation without affirnlatirely shoniiig 
full disclosure and fa i r  dealing. Upon this principle it is held that  a 
director who exercises a controlling iiifluence over codirectors cannot 
defend a purrliase by hmi of corporate property on the ground that his 
action was approved by them." This statement of the law, and its ap- 
plication to a sale of corporate property to an officer or director is ap- 
proved in IIIaizufacturing C'o.  t>. H e l l ,  193 X. C'., 367. It is there 
held that such sale is not l o i d ;  it  is ~oidable ,  however, nlien it is fouud 
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as a fact that thc sale was not properly authorized by the corporation, 
or that it was not made in good faith for a fair  consideration, or that 
it was not free from the taint of imposition, undue advantage or fraud. 

The foregoing principle, and i ts  application is  not restricted to a sale 
or conveyance of corporate property to its officer or director personally; 
i t  may be invoked to set aside a sale or conveyance made to a corpora- 
tion in which its officer or director is interested as a gtockholder. 

I n  Geddes v. Anaconda Copper Mining Co., 254 U. S., 590, 65 L. Ed.,  
425, it is said: "The relation of directors to corporations is of such a 
fiduciary character that transactions between boards having commoii 
members are regarded as jealously by the law as are personal dealings 
between a director and his corporation; and where the fairness of such 
transactions is challenged, the burden is upon those who would main- 
tain them to show their entire fairness; and when a sale is involved, the 
full adequacy of the consideration. Especially is this true, where a 
common director is dominating in influence or character. This Court 
has been insistently emphatic in the application of this rule, which it 
has declared is founded in  soundest morality, and, me now add, in the 
soundest business policy." 

However, i n  Corsicanan National Bank v. Johnson, 251 U .  S., 68, 
64 L. Ed., 141, it is said:  "That two corporations have a majority, or 
even the whole membership of their boards of directors in  common does 
not necessarily render transactions between them void; but transac- 
tions resulting from the agency of officers or direciors acting at  the 
same time for both must be deemed presumptively fraudulent unless 
expressly authorized or ratified by the stockholders; and certainly where 
the circumstances show, as by the undisputed evidence they tended to 
show in  this case, that the transaction would be of great advantage to 
one corporation at  the expense of the other, especially wherc, in addi- 
tion to this, the personal interests of the directors or ~ t n y  of them would 
be enhanced a t  the expense of the stockholders, the transaction is  ooid- 
able by the stockholders within a reasonable time after discovery of the 
fraud." 

The fact that J. H. ddams,  at  the time of the contract and of the 
exchange made pursuant thereto, was the president of both Ragan Knit- 
ting Company and Kernersville Knit t ing Company, does not, of itself, 
invalidate either the contract or the exchange. Leatilers v. Janney, 41 
La. Anno., 1120, 6 So. 884, 6 L. R. A, 661; 14a C. J., 125, and cases 
cited in notes. Neither the contract nor the exchange was void; they 
were at  most voidable. Upon the facts found by the referee and 
affirmed by the court, with respect to the conduct of J. H. ddams  in 
relation to the contract and exchange, neither can be declared void 
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COTTON MILLS 2'. RXITTIXG Co. 

up011 the first allegation of Ragan Knit t ing Company, upon which i t  
attacks tlie validity of tlic contract and exchange. 

The fact as fount1 by the referee, and affirmed by the court, to wit, 
that  the co~itract  alicl exchange was unfair  to the Ragan Knit t ing Com- 
pany, by reason of the valuation of the machines exchanged, sustains 
the second allegation upon which the Ragari Knitting Company attacks 
thc validity of said coutract and exchange. The  referee, however, found 
further facts from ~vhich i t  appears that  Ragan Knitting Company, its 
officers (other than J. H. *ldams), its directors, and its stockholders, 
x i t h  full k~io\vledge of all the terms of said contract and exchange, 
acquiesced in and ratified both the contract and the exchange. 

The referee found the following facts, which were affirmed by the 
court : 

1. After tlie contract had been entered into by Ragan Knitting Com- 
pany and the Kernersville Knitting Company for the exchange of cer- 
taiu machines, in accordance with the terms set out in the letter ad- 
dressed to Ragan Knitting Compally by J. 11. Adams, as president of 
Kernersville Kliittlng Company, dated 8 April,  1921, the Ragari Knit t ing 
Company, with its own trucks, transported its machines to the mill of 
the Kernersvillc Knit t ing Comp?ny a t  Kernersrille, N. C., and in returu 
for same transported the machines of the Kernersville Knitting Com- 
pany to its own mill a t  Thomasville, N. C. 

2. The Ragan Knit t ing Company installed in its mill a t  Thomasville 
the machines which i t  received from the Kernersville Knitting Com- 
pany; i t  rebuilt some of said machines and sold some of them to another 
corporation; and i t  continued to use the machines which it retained for 
nearly three years, without complaint or  notice to tlie Kcrners~i l le  
Knitting Company that it, its directors or stockholders Tvcrc dissatisfied 
with said exchange. 

3. *It the time of the exchange in April, 1921, the Ragan Knitting 
Company failed to deliver to Kernersville Knit t ing Company four ma- 
chines which it should have delivered to said company; more than 
eighteen months thereafter, and after J. H. Adams had ceased to be 
president of said Ragan Knitting Company, the said four machines 
uere, by the order of its general manager, delivered to the Kernersville 
Knit t ing Company, in accordance with the terms of the exchange as 
set out i n  the letter of J. H. Adams, dated 8 April, 1921. 

Upon these and other pertinent facts found by the referee and 
affirmed by the court, we must hold that  the exchange made in April, 
1921, by said companies, even if same was unfair  with respect to the 
valuation of said machines, was ratified by the Ragan Knitting Com- 
pany, i ts  officers, directors and stockholders. 
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I n  Sun Diego 0. T.  d P. B. R. Co. v. Pac. Beach Co., 112 Cal., 53, 
44 Pac., 333, 33 L. R. A,, 788, i t  is said:  "Ratification of a contract 
between corporations having common directors is s,hown where one 
c20mpany has entirely performed i ts  par t  of the contr;ict, and the other 
]ins performed a part  of it,  and cannot restore anything or place the  
other party, in whole or in part, in statu quo, especially when the stock- 
Iiolders have expressly approved the contract." 

There was error in approving the referee's third conclusion of law;  
the assignment of error based upon the exception to that  portion of the 
judgment in ~i-hich it is  ordered that  Ragan Knit t ing Company have 
hiild recover of tlie Kernersville Knit t ing Company the sum of $S,S67.2S7 
is sustained. The  action is remanded to the Superior Court of Guil- 
ford County in order that  judgment may be entered ill accordance n i t h  
this opinion. 

The  assignments of error in the appeals of Highland Cotton Mills, 
J. H. ddanis,  and Iiernersville Knit t ing Company, with respect to the 
pnynient of costs, must be sustained. 

The consolidated action, tried before the referee, in which the judg- 
inelits are rendered, is not an  equitable proceeding, in n.hich costs nlay 
br allowed or not, in the discretion of the court. C .  S., 1243. The 
three actions were consolidated and referred for trial, by consent of all 
parties. Kitliout such consent, no order of reference could have bee11 
inatle. The costs in each action should be taxed just as they would have 
been had there been no reference. Costs should be allowed to the party 
in whose favor judgment is rendered. C. S., 1225. 

The judgnients in tlie action entitled "Highland Cotton Mills v. 
R ; ~ g a n  Knit t ing Coinpany," and the action entitled "Ragan K ~ ~ i t t i n g  
Company r. J. H. Adams" must be modified. I n  the i'ornler action the 
plaintiff, and in the latter action, the defendant, is entitled to recoyer 
his costs. As thus modified, the judgments are affirmed. 

The judgment in the action entitled "Kernersvillc Knit t ing Com- 
pany r. Ragan Knitting Company," having been reversed, upon plain- 
tiff's first assignment of error on its appeal to this Court, no order is  
now made with respect to the costs. Judgment will be rendered ill the 
rourt below with respect to costs in accordance with this opinion. 

I n  appeals of Highland Cotton Mills and J. H. Adams 
Modified and affirmed. 
I n  appeal of IIernersville Knit t ing Company 
Reversed. 
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T. D. BRYSON, D. R. BRYSOK A X D  MARY G. TIPTOS T-. J. 11'. BIcCOT. 
JOSEPH T. McCOP AND LAURA B. JARRARD. 

(Filed 10 June, 1927.) 

1. Deeds and Conveyances-Taxation-Sheriff's Decd-Statutes-Dewrip- 
tions. 

A description of land in a list of sale for taxes as  "Reaverdam To~viishil~ 
name T. D. Bryson heirs, acres 400, amount $10.00," \T-lien the land con- 
sisted of an undivided one-half interest in 70 acres, in 200 acres, in 331 
acres, and in 200 acres, under separate State grants. is not a sutticient 
clescription under C .  S., 7911 ; C. S., h019, and a sale tl~ereuntler will he 
void. 

2. Sam~Constitutional Law. 
For a ralid sale of land for tases, the t a s  list a110 notice of sale must 

contain a sufticiently definite description of the land to allow the Imid to 
be identified, and to be notice to those persons whose interest is to b e  
:~ffected. and if the c l e s c r i ~ t i o ~ ~  is not so defiuite, a ia l r  tllercnllder \\ill 
he void as  not complying with the statute, and as taking property \T-itliout 
giving notice and as  not affording those whose property is uold all o1q)or- 
tunity to he heard. State Constitution, Art. I, sec. 17. 

Where a description in the t a s  list and notice of sale for taxes is "400 
acres, Bearerdam Tmvnship," etc., the ambibwity therein is not oiie ap- 
pearing upon the face of the tax list and notice of sale. b n t  lnte~tt.  nlttl 
parol evidence to identify the lands is inadmissible. 

4. Same-Statutes-Interpretation-In Pari Materia. 
With regard to the sale of lands of the deliiiqucnt t a ~ p a y e i -  for t he  

payment of tases due thereon, construi~ig C. S., 8034. with secs. 7911 as  to 
listing, and 8019, requiring that the land he sufficiently described. it i.; 
Held ,  that  the rule of evidence escluding parol evidence to identify the 
land with the description in case of latent ambiguity iu not changed in 
such instances. For the purchaser's remedy, see C. S., 8037. 

APIJEAL by plaintiffs f r o m  Harding, J., and  a jury,  a t  November 
Term,  1926, of CHEROKEE. N e w  tr ia l .  

T h i s  is a n  action by  plaintiffs against  defendants, a a d  the  pPayer of 
plaintiffs is "that t h e  defendants be required to set u p  and  exhibit their  
alleged claim of t i t le ;  t h a t  the same be declared to be a cloud upon  the  
title of these plaintiffs to  said land,  and  as  such removed and  declared 
void." C. S., 1743. 

O n  1 6  February ,  1886, the  S ta te  of Nor th  Carol ina issued to A. T. 
Davidson a n d  T. D. Bryson gran ts  f o r  cer tain lands s i tua te  i n  Distr ic t  
No.  5 of Cherokee County, N. C. 

(1) G r a n t  No.  7568, E n t r y  90. 947, describing the  larid by  metes and  
bounds, containing $0 acres. Ente red  1 June ,  1853. 

( 2 )  G r a n t  KO. 7569, E n t r y  S o .  100, describing t h e  land  by metes 
and  bounds, containing 200 acres. Ente red  1 2  March ,  1883 (1853). 
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(3)  Grant No. 7570, Entry No. 99, describing the land by metes and 
bounds, containing 331 acres. Entered 12 March, 1883 (1853). 

(4)  Grant No. 7571, Entry No. 2851, describing the land by metes 
and bounds, containing 200 acres. Entered 22 April, 1554. 

A11 of the grants were duly registered. 
One of the grantees, Col. T. D. Bryson, died in 1889 and left three 

children surviving him, the plaintiffs in this action: (1) Judge T. D. 
Bryson, ( 2 )  Dr. D. R. Bryson, (3)  Mrs. Mary G. Bryson, who married 
W. H. Tipton, who claim to be the ownws of one-half interest in the 
tracts of land above mentioned. 

The parties to the controversy admitted (1) none of the plaintiffs, 
Brysons, or their sister ever lived in Cherokee County, N.  C.; ( 2 )  that 
no one has been in the actual possessioil of the lands in controversy 
within the last twenty-five years; ( 3 )  that Judge T. I). Bryson is not a 
resident of Cherokee County, but is a resident of Swain County. 

Defendants deny that Judge T. D. Bryson, Dr. I). R. Bryson and 
Mrs. Mary G. Bryson are the owners of one-half interest in the lands, 
but claim that they own the one-half interest; that J. E. McCoy, their 
ancestor, purchased said land for taxes at a public tax sale on 7 May, 
1906; that all the laws in reference to sale of land for taxes have been 
complied with and a sheriff's deed regularly made to their ancestor 
fully describing the land, and they are now the owners. The defendants 
further set up a claim for taxes paid on the land since the purchase of 
the land at tax sale by their ancestor, said taxes paid by their ancestor 
J. E. McCoy, P. E. Nelson, his administrator, and the defendants, his 
heirs at law. They pray that if the tax title should be defective, the 
taxes so paid out be declared a lien on the land, and that a commissioner 
be appointed to sell the land to pay said taxes. 

The land was sold under the following advertisement: 

"North Carolina-Cherokee County. 
"The undersigned tax collector will sell on Monday,? May, i906, at 

the courthouse door in Murphy, to the highest bidder for cash, at public 
outcry the following lands upon which taxes for the year 1905 have not 
been paid, the same being listed for taxation in the name and for the 
amount given below, with costs in each case, to wit:  

"Beaverdam Township. 

N a m e  Acres Amount  
T. D. Bryson heirs (many 400 10.00 

others not pertinent). 

'((Signed) T. IT. BATES, Sheriff and Tax Collecto~." 



N. C.] S P R I N G  TERM, 1927. 93 

Extracts from tax list of 1905 for Beaverdam Township, Cherokee 
County, referring to the listing of the lands in suit for taxation: 

''18. T. D. Bryson Heirs, 400 acres, 800. valuation, dggregate value 
of Real Estate 800. Value of real estate and personal property 800," etc. 

The land was valued at  $800, and purchased by the defendants' an- 
cestor, J. E. McCoy, for $10.00. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Are the plaintiffs, the heirs at law of Col. T. D. Bryson, the 
owners of the land described in their complaint filed in this action as 
alleged ? Answer : NO. 

"2. Is the tax deed set out in the complaint a cloud upon the title of 
plaintiffs to the land described in the complaint, as alleged? Answer: 
No." 

At the close of all the evidence the court below instructed the jury 
that if they believed the evidence to be true, as testified to by the 
witness to answer the first issue No, and the second issue No, which was 
done by the jury. 

Plaintiffs made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. The only one necessary to be con- 
sidered: "The court erred in directing the jury to answer the first issue 
No, and the second issue No." 

-11. it7. Bel l  for plaintif fs.  
Etlmund B. Xorve l l  and F .  0. Chris topher  for defendants .  

CLARKSOS, J. The court below instructed the jury that if they bc- 
limed thr e~idence to be true as testified to by the witnesses to answer 
the first issue No and the second issue No. I n  this we think there was 
error. The instruction should have been the reverse. The main ques- 
tion in the case, and the only one necessary for the determination is the 
question as to whether the land was listed properly and definitely de- 
scribed. 

This action presents a basic, fundamental principle. Article XIV, 
part sec. 1, Const. of U. S., is as follows: "No State shall make or 
enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws." 

Article I, see. 17, Const. of I?. C., is as follows: "No person ought to 
be taken, imprisoned, or disseized of his freehold, liberties, or privileges, 
or outlawed or exiled, or in any manner deprived of his life, liberty or 
property, but by the law of the land." 
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"That the Constitution is  the 'law of the land,' in the sense that  no 
act of either department of the government which violates its provisions 
or exceeds its powers can be enforced to  deprive the citizen of his life, 
liberty or property, is a fundamental truth.'' " 'The law of the land' 
has been construed to be synonymous with 'due process of law.' " "Notice 
and hearing are essential to constitute 'due process of law,' or 'the law 
of the land,' and i t  is necessary that  a party be cited and have his day 
ill court, upon which h e  may appear and defend himself, his rights, or 
his property." "It is a n  inviolable principle of the common law tha t  
every one is entitled to notice, in any judicial or quasi-judicial proceed- 
ing, by which his  interest may be affected." Connor and Cheshire, 
Const. of N. C., Anno., pp. 55, 56, 58; i l l a r k h a m  v. Carver ,  188 N .  C., 
p. 615. 

With  these basic or fundamental ~ r inc ip l e s  well known, the Legisla- 
ture of North Carolina, Public Laws 1901, ch. 558, see. 25, enacted: 
" S o  sale of real property for taxes shall be considered void on account 
of the same having been charged in any other name than that  of a 
rightful owner, if said property be in other respects sufficiently de- 
scribed." See Revisal of 190.3, rol. 1, sec. 2894, and 0. S., 8019, prac- 
tically the same. 

The gist of the action "if such real estate be in other  respects s u f i -  
t icvl-t ~ I J  described." 

Black on Tax  Title ( 2  ed.), ch. 10, part  see. 208, says: "One of the 
most important requisites in the notice or advertisement is that  i t  should 
contain an adequate and accurate description of the lands to be sold. 
I f  this is omitted, or if the description given i s  insufficient and imper- 
fect, the notice is fatally defective and the tax sale void." 

"Thc delinquent list must contain such a description of the several 
parcols of land that  may be identified with reasonable ease and certainty, 
both ill order that  the owner may know that  i t  is his land which is  
rcturi~ed as delinquent and that illtending purchasers may know what 
properties are to be offered for sale." 37 Cyc., p. 1295.  

Cooley on Taxation, vol. 3 (4  ed.), par t  sec. 1416, says: "Notice of 
the sale must describe the lands to be sold. This is the most important 
of the usual requisites of notice of sale. The  requisites for a descrip- 
tion in the assessment roll have been given heretofore. I n  the notice, as 
in the assessment, there is  precisely the same necessity that  the descrip- 
tion shall be sufficicntly tlefillite to identify the land in  order that  the 
onucr  may be apprised of the peril to which his interests are exposed." 

The  question arises: I s  the land listed properly or "in other respects 
sufficiently described" to come within the statute founded on d u e  process 
of Jaw or f h e  law of the la7zdP We think, in listing and in the advertise- 
ment, the land is  not sufficiently described. 
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111 the present action the land was listed and described as "T. D. 
Bryson heirs, 400 acres, 800. valuation, aggregate value of real estate 
800." 

111 tllc S o t i r c  of ,Tale the land was described: "Beaverdam Township 
-1Iamc T. D. Bryson heirs, acres 400, amount 10.00." From the record, 
T. D. Bryson, the ancestor of the plaintiffs, did not o x n  400 acres of 
land i l l  Beaverclam Township. H e  owned an undivided one-half inter- 
est ill 70 acres, in 200 acres, in 331 acres, and in 200 acres, according to 
tlic grants. The  principle of I d  c e r f u m  e s f  p o d  c e r f u m  r e d d i  p o t ~ s t  
docs not apply. 

h i  10 R. C. L., part  sec. 262, it is said:  "The authorities are agreed 
that c.strinsic eridcnce is admissible to csplain a latent ambiguity in a 
wr i t te~l  instrument." Sec. 263, in part ,  says: "Where the ambiguity 
i q  iiot latciit. and raised by extrinsic euidencc. but patent, or apparent 
oil t l i ~  face of the instru~ncnt,  the prevailing view is that parol evidence 
is 11ot ndrnis*ible to csplain wc11 ambiguity. T11c means to be employed 
ill tIic, qolution of tlic pntcnt ambiguity are to be collectecl from tlic face 
of thcx i~litruniilnt a l o n ~  in nhich i t  originated; aiid in this service the 
m n t n t ,  a1111 cvrry Icgiti~llate rule of rxposition, may be enlisted and 
u w l  ill obcilicr~ce to the maxim, 'Ct yes ma,gis m l e a t ,  quam pereat,' but 
1)ilrol tc~\tirnolly, or c~xtri~nc'o~is proof of any kind, ir dcen~ed to be inad- 
rn tq~~ l ) l i~ .  f lie11 the court, 11nving looked to the circumstances of the 
purtic,s. t l ~ c  wbjcct-matter of the instrument, and all pr0pt.r collateral 
fac2ts. r i w i a i ~ ~ s  uncertain as to \ \hat  the iueaiiing of tlic. nri t ten ~vords is, 
:I p i ~ t c ~ ~ t  anihiguity is h ~ l ( 1  to apprar, ~ ~ h i c h  par01 evidence cannot aid." 
( I ' I P O I  i ' .  l l n r s l ~ n v .  157 N. C.,  1). 213; I l n u q l n <  i * .  X h o t l c ~ ,  158 N. C., 
1'. " Y O .  

7 ' 1 1 ~ ~  clwcril)tioir in thcx listiilg and : ~ t l ~ o r t i ~ c ~ i l i w t  i- n "fenthcr on the 
\I :1 t(>r.- 

Tn l l r r r ~ i s  1 . .  I1700tlcrrtl. 130 S. C., p. 350, the description a a s  as fol- 
ion. : .*Tlic tlr~scriptio~i ill a morrgagc of 'a certain piwe or tract of Innd, 
grlit mill mlil all filturc, tllcreulito. arid one storehouse, S by 100 feet 
lo~lg,  l y i~ ig  and h ~ i i l g  in Brassfield Township, G r a n ~  illp County, S o r t h  
Carolina, and adjoining the lariiis of Anderson Breedlow, J. C. Usry, 
aiitl Dora IIarris ,  said lot to contain three acres,' there being 40 acres 
in tllc tract arid nothing to sfgregate the three acres out of the 40 acres, 
is too indefinite to be a conueyailce of any three acres, and the mortgage 
\ \as  \aid as to the land." The Court said, a t  p. 581: "The statute, 
T,au.; of 1891, ch. 46.5 (see. 1 is C. S., 1763, 4ec. 2 i s  C. S., 992)) applies 
only where tlww is a tlescription wliich can br  aided, but not when, as ill 
this case, there is no description." Smith 21. Proc tor ,  139 N. C., 314; 
P a / f o t ~  2'. Pluder. 167 N. C., 11. 500; TTTatford v. Pierce ,  188 N. C., 430; 
I j isscttc c.  S t r i c k / a v t l ,  191 N. C., p. 260. 
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I n  Cathey v. Lumber Co., 151 N. C., a t  p. 595, i t  is said:  "The deed 
under which defendant claims does not purport to convey the whole of a 
described tract of land, but only a certain number of acres thereof, 
to wit, '324 acres of land, part  of a certain tract of land composed of 
Nos. 3044, 3097, and 3098, in Graham County.' The boundaries of the 
entire tract, from which 324 acres are to be taken. are set out with 
exactness, and the entire tract, as stated in the deed, contains 724 acres. 
The deed furnishes no means by which the 324 acres can be identified 
and set apart, nor does the instrument refer to something extrinsic to it, 
by which those acres may be located. It is self-evident that  a certain 
part of a whole cannot be set apart  unless the part  can be in some way 
identified. Therefore, where a grantor undertakes to convey a part  of 
a tract of land, his conveyance must itself furnish the means by which 
the part  can be located; otherwise, his deed is void, for it is elementary 
that every deed of conreyance must set forth a subject-matter, either 
certain within itself or capable of being made certain by recurrence to 
something extrinsic to which the deed refers." 

I n  Higdon v. Howell, 167 N .  C., a t  p. 456, i t  is said:  "The descrip- 
tion in said deed is as fdllows: 'undivided half interest in and to a cer- 
tain piece, tract or of land lying and being in the county (of 
Jackson) aforesaid, on the waters of Savannah Creek, being that  covered 
by State Grant No. 504, containing 200 acres, more or less.' There was 
no further description, nor any description by metes and bounds. Grant 
No. 504 was a 640-acre tract, and i t  does not appear v h a t  200 acres of 
the 640-acre tract were intended to be conveyed by this deed. This is 
not a conveyance of a whole tract of land, mistaking the quantity of 
land stated therein, but i t  is an attempt to convey an undivided half 
interest i n  an  uncertain 200-acre tract lying somewhere within the 
bounds of said Grant No. 504, which was for 640 acres. The attempted 
conveyance is therefore void for uncertainty, even if it were valid in 
other respects." 

The defendant cites us to what Justice Walker said in Rexford v. 
Phillips, 159 N .  C., at  p. 217. We quote, as cited: "If the owner 
should give a mistaken description, the irregularity may be cured by 
the sheriff's deed." This is only a part  of what the learned Justice said. 
We quote the full, a t  p. 217: - ('1f the owner, or any other person or 
officer authorized to list the property should give a mistaken description 
of the same, the statute that  the irregularity may be cured, or 
in certain cases disregarded, if the description is sufficiently definite 
'for any interested person to determine what property is meant or in- 
tended by the description,' in which case the defective description may 
be perfected in the sheriff's deed. . . . Such a description of land as we 
have in this case is too vague to give to anyone notice of the land 
assessed for taxation; i t  is no description at  all, as i t  could be applied 



to a n y  land i n  the  township." T h e  ent i re  citation covers the  position 
licrc taken-no interested person could determine "what property i s  
~ n c a n t  o r  intc~lclctl by the  description." 

Xcvisal, 2909 (C. S., S034), cannot aid tlcfentlants. I t  mus t  be con- 
struccl in l ~ a ~ i  rnafcr la  with &T., 5225 (('. S. ,  7911) as  to listirlg 
property a ~ l d  1~it11 Rtxv., 2994 (C. S., QOl9) ,  \ ~ i p r u .  nliicli  tlistinctly 
says, a n d  1)y clear i m p l i c n t i o ~ ~  inll)lits, that  t h e  listing of tllc real  
estate is  ~ o i t l  if i t  i i  iiot bnffic*~clltly tl(jsc.ribetl. \rTatcr c a n ~ r o t  risc :~bo\ P 

i t s  source. I t  is said i n  1 2 c ~ f o r t l  I - .  1'7,/11il~\. s u p r a ,  a t  11. 621 : "Thct.s7 
is n o  substantial change ill the  la\\ c.on.truetl i n  I l 'arro? 1 % .  TT'illi- 
ford, s u p r a  (148  3. C., 474), which c~xpressly holds tha t  tliosc provi- 
sions app ly  only wllen the  tax  deed i s  valid a n d  h a s  passed a title, and  
not when, being roid,  i t  has  convcyetl no titlc. Discussing wbstatrtiallp 
the same provision, J u s t i c e  C o n n o r  said, i n  W a r r e n  v. Tl' i l l i ford,  1 4 8  
S. C., 470 : 'We do not th ink  tha t  this c a w  comes v i t l ~ i n  the  language 
of section 60, L a w  of 1901 (Rev.,  see. 2909). I t  is  t r u e  that ,  co~ls t ru -  
ing th i s  srction, this Cour t  saitl, i n  J l i - l l i l l n ~ ~  r J logr tn ,  120 S. C , 314:  
"The t a x . ,  due must  I)? paid, n l l i c l ~  tllc 1:~\\ requires a5 ;L (.o11(lltio11 
~ n c ~ c w l ~ ~ t  to  contcst-in the tit le ca r r iu l  by t l ~ ~  tlcetl by authori ty  of the 
st:ltutcl." T h e  tlrfcndant,  ha^-ing obtai~lctl  his  tlcctl i n  ~ i o l a t i o t ~  of tlip 
cslxcss  t twns  of tlic statute, acquircd no titlc. Als  \ \ a s  saitl in _lltrli71cu s 

1.. E ' r ~ l ,  slcprn (141  9. C.. 5S2), "A\s t11r n i a k i ~ ~ g  of a proper  aff i t la~i t  
\ \ a s  n condition prccedent to the  tlcfentlai~t'h r ight  to cnll fo r  {I tlettl, 
ivitli nllicli lie Iias not co~nplietl ,  h e  ha? not acquired t i t lc  to tlic lantl." 
T h e  dcctl 11 as s i~ l ip ly  7 oid, ant1 dcfencl:\l~t n a s  11ot entitled to  : ~ \ - n ~ l  hi111- 
sclf of t l ~ c  pro1 isions of the  s ta tu te  intcntltd to protect p u r r l l n i c r ~  :it tax 
sales.' . Ju~ l e s  1 . .  Schzi71, 133 S. C., 5-31. T h e  same principle 111u.t 
apply, a s  the  language is t h e  w m c ,  to  the  subsequent pro\  iqion of Rev.,  
scr. 2909 (c. S., S O N ) ,  tha t  the‘ 1 ) t~so11  u h o  qumt ior~s  ' the tit le a rqu i r id  
by tl~c, slieriff's deed' mui t  fir\t  i l ~ o ~ r  that  11t. I ~ t l  t i t lc to t h e  property 
at thc  time of tlie sal t .  Earrzcs 1%. - l r v l s i r o ~ ~ i / ,  116 9. C.,  5 .  Rcv., sc~..  
2909 (c'. S., WN), corr t+pol~ds I\ it11 L a x 5  of 1001, (~11 358, icr .  60, 
v l l i c l ~  ;is ( ~ ) I I s ~ ~ u c ~  ill TT'arwn 1 . .  Willifor cl, 5upra." Erlzcarrlc I * .  

L y m ( 7 n .  122 S. C., p. 741 ; P r i c e  c.  Xlagle,  189 X. C., 757; Col l i n s  v. 
Duni i .  191 S. C., 11. 429;  Dunn c. Jones,  102 N. C., 258. F r o m  a care- 
f u l  consideration of tlie action, Tve hold that  the tax titlc is  void. 

I f  n l ) u r c l ~ a s ~ r  at tax sale desires, he  can gct a n  u~iquest iol~ct l  t i t le 
under  C. S., 5037, by foreclosing a s  i n  actions governing the  foreclosure 
of niortgages. I'ricr P. S laq l e ,  s u p r a ,  a t  p. '766; D r a i n a g e  C o ) r z i ~ .  u. 
Epley, 190 S. C., 11. 672. 1-ndcr t h e  statute, a good tax  t i t l ~  can be 
obtained by  sale, but  the s tatute  mus t  be strictly followed. 

N o  question arises i n  t h e  action as  to  the  s tatute  of l imitat ions or 
a d w r s e  possession. 

F o r  the reasons given, there must  be a 
New trial.  

7-194 



I N  THE SUPREME COURT. 

W. H. LEDFORD, BY HIS NEXT FRIEND, i~. E. LEDFORD, v. .TALLASSEE 
POWER COMPANY, H. F. STARK, WILL DEREBERRY, AND JAMES 
CONNOR AND CHARLIE CONNOR, THE SAID JAMES CONNOR A N D  CHARLIE 
COXNOR DOIKO BUSINESS AS THOMAS CONNOR & SONS. 

(Filed 10 June, 1927.) 

Evidence-Motions-NonsuitCircumstantial Evidence. 
Where various elements of a fact to be'proven a re  so related and inter- 

woven a s  to be sufficient when taken together to  reasonably lead t o  a 
conclusion in the minds of the jury as  to the existence of the fact and 
amounting to more than a scintilla, upon the defendant's motion as  of 
nonsuit they a re  to be taken in the view most favorable to the plaintiff, 
with every reasonable intendment therefrom, and the motion will be 
denied. 

Evidence--Master a n d  S e r v a n t E m p l o y e r  a n d  Employee--Negligence 
-Safe Place t o  Work-Motions-Sonsuit. 

Where there is evidence tending to show that the plaintiff, a youth of 
seventeen years, inexperienced in such matters, was employed by the 
defendant company to render services in a tunnel i t  was making to connect 
the waters of two streams for furnishing additional power for its plant, 
and was ordered by the vice-principal of the defendant to enter the tunnel 
after a n  excavating explosion in the course of his employment, under 
threat of a discharge if he disobeyed, and that he was permanently injured 
from poisonous gas thus produced: Held, under the principle that it is the 
nondelegable duty of the master to  furnish his employee a safe place to 
work a n  issue is raised for the determination of the jury, and defendant's 
motion a s  of nonsuit will be denied. 

SamePar t ies -Nonsui t  a s  t o  Alter Ego  - Actions - Nondelegable 
Duty. 

Where there is evidence tending to show that  the master had negli- 
gently failed t o  furnish his servant a safe place to work, which prosi- 
mately caused the injury in suit, and the vice-principal or alter ego of 
the master has been joined in the action, the dismissal 'of the action a s  to 
the alter ego does not affect the right of the plaintiff to recover of the 
master for its failure to perform its nondelegable duty. 

Same-Safe Appliances-Questions fo r  Jury. 
Where there is evidence tending to show that  the plaintiff, in  the course 

of his employment, was injured by poisonous gases resulting from explo- 
sions in excavating a tnnnel for the defendant, that  the ventilation was 
insufficient, and for like work the method known, approved, and in general 
use was to force, by a power-driven machine, a i r  through the tunnel a t  a 
length of one thousand feet, which had the effect of avoiding the danger, 
evidence that  the tunnel was not quite so long, and per contra, leaves the 
question of the defendant's actionable negligence t o  the jury, under the 
principle that  the master owed a duty, under the rule of the prudent man, 
to  furnish his servant a safe place to work. 

APPEAL by defendant, Tallassee Power  Company, f r o m  Stack, J., and 
a jury, at J a n u a r y  Term,  1927, of CHEROKEE. NO erro:r. 
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This is an action for actionable negligence, brought by plaintiff 
against the defendants for injuries sustained. The evidence, in sub- 
stance: ,The Tallassee Power Company, a corporation, was connecting 
the Cheoah River with Tennessee River by means of a tunnel through 
the mountain. When some distance in the tunnel, about 12 August, 
1926, some 350 or 400 sticks of dynamite were exploded in the head of 
the tunnel. Will Dereberry, the superintendent, who was head foreman 
for defendant H. F. Stark, ordered the plaintiff W. H. Ledford, a boy 
about seventeen years of age, some hours after the explosion, before the 
smoke had cleared away, to go to the head of the tunnel to help clean out 
muck and debris. The boy was working there about 30 minutes and fell, 
gassed. He  was taken out of the tunnel unconscious. Five or six 
others had been taken out of the tunnel gassed. Since then he has had 
smothering in his chest and bleeding at  his lungs. H e  received his 
pay checks from plaintiff H. F. Stark. I t  was alleged that there was no 
means of ventilation at the time of the injury. 

W, H. Ledford, the boy, testified in par t :  "The smoke was coming 
out of the tunnel when I went in. I saw the smoke coming out of the 
pile of muck. When I saw this Dereberry told me to clean out the muck 
and set up the drill, and I knew i t  was to clean out the muck or quit, one 
or the other." 

Dr. N. B. Adams, an expert, and the doctor who attended plaintiff, 
testified that it was gas poisoning-monoxide gas. That it caused leak- 
age of the heart and the condition is permanent. "His disability is 
total. On account of the condition of his heart, it would be dangerous 
for him to attempt to do manual labor." 

J. H. Emery, for plaintiff, testified in par t :  "The tunnel starts at 
the dam, Tallassee Power Company dam. I suppose the dam forces the 
water right into the tunnel." The plaintiff then asked the following 
question: "Q. Who is building that dam?" The defendant objects, 
objection overruled, and the defendant excepts. "A. Tallassee Power 
Company. The other end of this tunnel empties into the Tennessee 
River just above the Tapoco Dam. That is the Tallassee Power Com- 
pany people's dam. I could not tell the distance. I have had some 20 
years experience in tunnel and underground work." The plaintiff then 
asked the following question: "Q. Are you familiar with the means 
approved and in general use for ventilating tunnels similar to this one?" 
The defendant objects, objection overruled, the defendant excepts. "Q. 
What are they, Mr. Emery?" "A. The fans generally used for tunnels 
and mines, electric fans. There were no fans in this tunnel up to 
1 2  July. I left there on 12 July, last year. When I left the tunnel 
must have been something like 800 to 1,000 feet from the mouth to its 
bead. There was no shaft opening to let in the air, except the main 
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e~itrance. The  compressccl air  was used for the purpose of running 
drills. I could not tell what compressed air  is more ihari it  is confined 
down until i t  has a power something like steam." The plaintiff then 
asked the followiilg question : "Q. Wha t  damage, if any, is  i t  any diffcr- 
ent after it is eoniprrssetl to what i t  \ \as before, if you know?" The 
tlcfcndant objects, objection orcrrulcd, and dcfcndani excepts. '(A. I t  
has not tlie tendency of pure air  for  a titan to exist 011. Q. What,  Mr.  
Eiiicry, if you know anything about Tallassee Power Company convey- 
ing men to this tunncl to work?" The defendant objects, objection over- 
ruled, defendant excepts. "On their railroad from Tapoco to their dams 
on the trains. These trains have the mortls Tallassce Power Conipany 
on tlien~." 0 1 1  cross-examination: "When I said fans were in general 
use in mines, I meant after i t  reached a ccrtaiit depth. There will be 
no use in  installing them a t  first." 

Thc  plaintiff then offered in  evidence paragraph of the coniplaint in 
the case of E. G. Ledford, by his nest friend, against H. F. Stark, 
Tallassee Power Company, Will Dereberry, James Connor, and Charles 
Connor, doing business as Connor & Sons, i n  the following language: 
"That Tallassee Power Company is a corporation, and at present, among 
other things, is  engaged in building a 1)ower dam in the county of 
Graham, and driving and constructing a tunnel through tlie mountain 
bctu-een the Clleoali River and the Twncssee Rivcr, and was so engagctl 
a t  the time of the grievance hereinafter complained of." The answer 
of the Tallassee Power Company to the paragraph is in the following 
words: "I t  is admitted that  Tallassee Power Company is a corporation 
and engaged in building a power dam in Graham County, but i t  is denied 
that  i t  individually is constructing a tunnel through the mountain, as 
alleged in said paragraph." Defendant Tallassee Power Company duly 
made exception. 

As a defense, the defendants plead contributory negligence and as- 
sumption of risk. A t  tlie close of the evidence the defendant Tallassee 
Power Company moved for judgment as of nonsuit. Motion overruled, 
defendant esccpts, and assiglis this as its exception. Motion for non- 
suit as to Thomas Connor & Sons allowed. 

W. T .  (Will)  Dereberry, defendants' witness, testified: "As a usual 
rule, we drive a tunnel as f a r  back as we can handy without using any 
ventilation. They don't usually use any ventilation until they drive the 
tunnel 1,000 or 1,500 feet back." 

At  the close of all the evidence, the defendants Tallassee Power Com- 
pany, Will  Dereberry, and H. F. Stark  renewed their motion for judg- 
ment as of nonsuit. Judgment was denied, and each defendant excepted. 

The  issues submitted to the jury, and their answers thereto, were as  
follows : 
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"1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint, and if so, which ones? Answer : 'Yes, Tallassee 
Pourer Company.' 

"2. Did plaintiff, by his own negligence, contribute to his injury? 
Answer : 'No.' 

"3. Did the plaintiff voluntarily assume the risk, as alleged in  the 
answer ? Answer : 'No.' 
"4. What damage, if any, is the plaintiff entitled to recover from the 

defendants? Answer : '$3,000.' " 
Numerous exceptions and assignments of error were made, and to the 

exceptions before stated, and appeal taken to the Supreme Court. The, 
necessary ones will be considered in  the opinion, and further necessary 
facts. 

Jloody & Moody for plaintiff 
A?. L. Phillips for defendants. 

CLARKSON, J. Rules of Practice in the Supreme Court, 192 N. C., 
p. 853, part Rule 28, is as follows: "Exceptions in  the record not set 
out in appellant's brief, or in support of which no reason or argument 
is stated or authority cited, will be taken as abandoned by him." 

The exceptions to the evidence stated in the statement of case under 
the foregoing rule will be taken as abandoned. These exceptions are 
not assigned as error in appellant's brief, and the rule ignored. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. 

The first contention made by defendant Tallassee Power Company: 
"Was there sufficient evidence to connect Tallassee Power Company with 
the accident by showing that i t  owed the plaintiff any duty whatever?" 
We think there was more than a scintilla of evidence, and sufficient to 
be submitted to the jury. The evidence is circumstantial in its nature. 
I n  reference to such evidence, it is frequently argued that one twig is 
easily broken, but another is added, then another, and the whole together 
is hard to break. The twigs standing alone are weak, together strong, 
so with circumstantial evidence. "An old man on the point of death 
summoned his sons around him to give them some parting advice. H e  
ordered his servants to bring in a faggot of sticks, and said to his eldest 
son: 'Break it.' The son strained and strained, but with all his efforts 
was unable to break the bundle. The other sons also tried, but none of 
them was successful. 'Untie the faggots,' said the father, 'and each ef 
you take a stick.' When they had done so, he called out to them: %ow 
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break,' and each stick was easily broken. 'You see iny meaning,' said 
their father. Union gives strcngtli." &opls Fables. 

The  Talhssce Power Conipany, IT. I?. Stark, and Will Dcreberry are 
all sued as joint t o r f  fcasotx. 1 1 1  doing work, boring n tunnel, or any 
class of work, as a matter of coliilnoli knonletlgc, this can be done by 
p ;~r t ies  norking togctlier or as intlcpcndcnt; vontractors. 

W1at artx the c i rculns tn~~ct~s  ill t l ~ c  p r c s c ~ ~ t  action c o l ~ ~ ~ c c t i l ~ g  tlcfe~~tlallt 
Tallnssce Po\\-cr C o n i p a ~ ~ y  wit11 r:l~*q-ing 011 tllc nwrk 1 the csccp- 
tions arc abantlo~~ctl ,  the cri t le~wc: (1) Al tulincl Jvas being bored 
througli the mountain to c o ~ i ~ ~ c ~ ~ t  CI~eo:~li a11t1 T C I I I I ~ ~ F W ~ ~  Riv(1rs. T l i ~  
tul111~1 started a t  tlcfcntlnnt T:~ll:lsscc Ponc r  Con11):rny's tlnin. The 
Tnllassce Power Conipany n-2s building that  dam. What  \\.:is t l i ~  dam 
f o r ?  T o  force the ~vatcr  illto the t u ~ l l ~ c l  being built--the wntcr, wlleli 
forced tlirougll t l ~ c  tunl~c~l,  flows or cn~pt ics  into tlit  Tcnncwc~t~ lii\-c>r 
above another dnnl, tlic Tapoco D a m .  This c1:111i also is O I Y I I ~  by (lc- 
fendant Tallnssee Power C o n ~ p n l ~ y .  This  ~ U I I I I C ~  bej l~g h i l t  \\-it11 ; I  

flume is continuous ~vlieli c0111plctcd :111d c01111~cts t l i ~  t1v0 d:lli~s of cle- 
f c l ~ t l n ~ ~ t .  ( 2 )  'I'lie Tallassce Power Conip:ll~y lint1 trnills wl~ic#li 11all 
LLTallassee Power Compai~y" on tlicin. Thcsr trains ran fro111 Tapoco 
to tlie defemhnt Tallassee I'owcr Co~npal~y 's  da111, an11 c,arrictl c ~ ~ ~ l ) l o y c w  
to this tunncl to tlicir lvork. "I iicrcr s i ~ w  ally el~iployces get pnsscs." 
( 3 )  Plaintiff offered i n  evitle~ice part  of t l ~ c  plc; l t l i~ig-co~iiplai~~t in suit 
of E. G. Ledford by his nest friciicl against 11. F. Stark,  T:~ll:lesee 
Powcr Company, and others, cliargil~g that  the defendant Tallassee 
P o ~ v c r  Compauy was engaged in builtliiig a polvcr tlam ant1 (Irillil~g : I I I ~  

coi~structing a tunnel b c t ~ c c n  thc ('Iioo:111 :111d '1'(~1111(!ssw ~.i\-<lrs-tl~(' 
same tun~ie l  in wliicli plaintiff sus tn i~~cd  his allrgctl i~ljurivs. I n  :~us\\-cr 
to this charge, defendant Tallassce P o ~ e r  Conipn~iy atlll~its it is rngagcvl 
in building a power dam, "but i t  is dc~iiecl that  it  i t t r l i ~ ~ i d u n l l ~  is con- 
structing a tunnel tl~rougli tlic mou~itain,  as allcgetl." The  i~nplictl ad- 
mission is that  it is not it~tlivicluall!~ done by it,  but i n  cno~ljunction n-it11 
others. The  pleading was coinpctciit, although in nnotllcr c:~st>--:t ~lcta- 
laration of the party. 22 C. J-., src. 374 (3 )  ; Bloxham c. l'inlhcv ('ot.p.. 
172 N. C., 3 7 ;  . I  l s u ~ ~ r t l r  1 ' .  ('ctlar lZro?~X,,s, 171 S. ('., 1). 1 7 ;  I ' o p ,  r .  . l i l ; . ~ .  
115 u. s,, 1). 353. 

The twigs altogether, the circumstm~tial  evidence take11 togcthc~.. is 
sufficient to be subinittcd to thc jury. I l a n m c X  I - .  South,qnfc. 186 S. C.. 
p. 281. 

The  second position taken by defendant Tallxssce P8xvcr Corlipany : 
"Does the verdict, absolving the tlircct cinployer from liability, also 
absolve Tallassee Power Company, cvcn if found to h a w  bccn conncrtc,l 
with the work?" 



N. C.] SPRING TERM, 1927. 103 

I n  the present action, plaintiff relies not only on the negligent order of 
Will Dereberry, the superintendent, in ordering plaintiff into the poison- 
ous monoxide gas in the tunnel, but also that the defendant Tallassee 
Power Company did not use due or reasonable care in regard to the place 
plaintiff was to work. 

As stated in Riggs v. Xfg. Co., 190 K. C., at p. 258, citing numerous 
authorities : "It is well settled in this State 'That an employer of labor 
in the exercise of reasonable care must provide for his e&ployees a safe 
place to do their work, and supply them with machinery, implements and 
appliances safe and suitable for the work in which they are engaged, and 
keep such implements, etc., in safe condition as far as this can be done 
by the exercise of proper care and super~ision.' " Robinson 1 % .  Irp!/, 193 
N. C., 805. 

The jury could have excused the defendants, other than the Tallassee 
Power Company, on the negligent order of Will Dereberry, and rendered 
the verdict on the failure to use due or reasonable care in regard to the 
place plaintiff was required to do his work. 

Connor, J., in Nichols v. Fibre Co., 190 N. C., at  p. 5, well says: 
"Liability of the master may be either primary, as arising from injuries 
caused by breach of duty which the master owes, and which he cannot 
delegate, or secondary, as arising from the maxim qui fucit per alium 
fa<cit per se. 'Where several grounds of liability are alleged, proof of 
one will be sufficient to authorize a recovery.' 20 R. C. L., arid cases 
cited in note." 

39 C. J., sec. 1602, at p. 1368, lays down the principle thus: "The 
foregoing principles have no application except in cases where the lia- 
bility of the master is based solely on the wrongful acts of the servant 
who is acquitted. I f  the liability is not so based, a finding that the act 
of the particular servant was not wrongful does not prevent the rendition 
of a verdict against the master on the acts of other servants shown to be 
wrongful, and for which the master is liable on the doctrine of respond- 
eat superior. So, a verdict against the master and an acquittal of the 
servant will be sufficient to sustain a judgment against the master where 
the act resulting in the injury complained of was committed under the 
express command of the master, or where the master and servant are sued 
jointly for injuries resulting from the negligence of both, and there is 
evidence of negligence on the part of the master distinct from the alleged 
negligent act of the servant. I n  these circumstances, a verdict of ac- 
quittal of the servant is not inconsistent with a verdict holding the 
master liable, and does not vitiate it." 

The third position taken by Tallassee Power Company, that there was 
no evidence of negligence on its part. There was a conflict in the evi- 
dence as to how many feet had been tunneled into the mountain when the 



i n j u r y  was allegctl to hnve occurretl. Tlic i l l jury is  n l l~gc t l  to 11al-c 
taken place on 1 2  ,Iugust,  1926. T h e  witllcss J. 11. E m e r y  tes t i f id  that  
hc lcft the  tunnel  on 1 2  J u l y ,  1926, nhout one month  before thc in jury .  
"When I lcft,  the  tunnel  mus t  h a w  been ~ o ~ n c t l ~ i ~ l g  lilw 800 to 1,000 feet 
f r o m  the mouth  to  i ts  hcatl. There  n n s  110 illaft opening to lct ill a i r  
escept t h e  m a i n  cntrnncc." W i l l  D c r c h  r ry ,  dcft 11t1:lnt's T\ itnc-i;, tcsti- 
fied : "LIs a usual  rulc, n e t l r i w  n tun1101 :IS f;lr hac~k : ~ s  I\ c cat1 11:rntly 
vi t l iout  using a n y  r c ~ ~ t i l n t i o n .  T h e y  tloir't usually u w  any ~ c n t i l a t i o n  
un t i l  they d r i r e  t h c  t u ~ ~ n c l  1,000 or 1,5OO f w t  11:rck." l ' l ~ i s  t t>st i t r~o~ry 
was i n  corroboration of I<nwry's testimony tha t  ventilntion was used 
a f te r  the t u m c l  was 1,000 fcct. Tlierc I\ a, c\ itlcncc pro tha t  the I cnti- 
lation a t  the depth plnilrtiff . i \ ;~s nolnki~lq V ; I ~  fmil n11t1 1):1(1, :111(1 ( o n l r a  
111 39 C. J., see. 488, t h e  rulc  is  laitl t lo\\n a< fo l lons :  " I t  is  the  
caomlnon-law d u t y  of thc operator  to  usr  or t l i~rnry cart> to f u r ~ l i s h  suffi- 
cient ventilation i n  tlic mine  f o r  t h c  safety of h i s  c~nployees." Bobinson 
v. I v c y ,  193  N. C., a t  p. 813. 

I n  IIa17 v. Chair Co., 186 S. C., a t  12. 470, i t  i s  s : d :  "1)efmisc is  
interposed chiefly upon  the  grounil t h a t  the  nr:~c.llinc \rns T c ry  s imple ;  
t h a t  the danger, sucli as i t  was, was open : ~ u d  o b ~ i o u s ,  nut1 tlint thc  p1ai11- 
tiff assumed the risk of his  ill jury. Thew was also a plea of contribu- 
tory negligence. I n  fact ,  the pleas of assumption of r isk and  contribu- 
tory negligcncc wcrc both submitted under  t h e  scconcl issue; ant1 this, 
under  au thor i ty  of IZi~1~i.s 7).  X f g .  C'n., I::$ S. C., 11. 333, is  a mat te r  
~ ~ l i i c l i  mus t  be lef t  largely t o  thc~  lcgnl tliscrction of tllc presiding judge." 

I n  E'lenziug v. U t i l l f ~ c s  C'o., 19:: S. C., a t  p. 266, .it iq snitl: "llrstruc- 
tions mus t  be consiclercd as  a nllolc, and  i f ,  ns n. wholc, ~ h c y  s tate  the  law 
correctly, there is  no r c ~ c r s i b l c  c1rror, although n par t  of tlic i~rstruct ion 
collsitlcretl alone m a y  1)c crrollcwus." n c a l  7 % .  ( ' oa l  C'o., 1SO S. C., a t  
p. $54. 

T h e  briefs of both p:~rt ics  a r c  ne l l  prepared and  11cll)ful. 
F r o m  a careful  consitl(~rntion of t l ~ c  rccortl, n c  cat1 firrd 
S o  error .  

TT'IIJAIE BUCRITEI?. IIY HIS S ~ s ~ r  I q ' r c l ~ s ~ ) ,  F. 1.'. I.'I,OSI). Y .  SOCrJ'11191:S 
RAILWAY COJII'ASY ET AT,. 

(Filed 23 June, 1927.) 

1. Evidence--Nonsuit-Negligenc~Cont~ibutory Negligence--Last Clear 
Chance-Signals-Warnings. 

Evidence tending to silo\\- that t l ~ c  plilir~tiff wtrs cn:tl~logctl 1)s ;i r11i1tl 
construction company to unload crushed rock from defendant railroa~l 
company's car a t  a siding. detached from the locomotive, to be used in tllc 
construction of a highway, and a t  the dinller hour was reclining wit11 his 
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11:lcli 1111tlcr nn n~~lontlctl c : ~ r ,  l(>nning :l::linst t l ~ e  sills of the track. with his 
legs projcc*ting sc\er;~l feet from the sitle of the car, and without the 
~ I I S ~ O I I I : I ~ ~  siqi:11 or v ' a r n i ~ ~ c  tile ( l c ~ f ( ~ ~ ~ t l : ~ ~ i t ' s  loco~~~ot ive  s l~ t lde~~b ' ,  :lll(l 

\vitllont the 1;1111n'It~tlqc~ of  t l ~ e  111:tirrtiff. ;~tt;rc,l~ctl itself to the tnlill con- 
t;~illil~r: 1110 i . :~r under \ v l ~ i ( . l ~  111t~ l~hintiff '  n.as r t ~ l i ~ ~ i n c ,  S I I ~ ~ O U I I C ~ ~ ~  by 311d 

t:~ll;i~rr: am1 I ;~ngl~i~rj i  with n ~rnmlwr of otl~crs who had likrwisc stoppctl 
work for thct llooll l~onr ,  and that the ;~tt:lchir~g of thc loco~notivc call~etl 
the c:ar to 1 ~ 1 1 1  ovt3r nntl i ~ r j ~ l r c  tlic, j)l:~intiff's lla11i1 and ;Inn t11:lt werc 
rcsti~rr: n11o11 tllc rai l :  II(~lt1. ulwn t lefc~~tla~i t ' s  111otio11 :IS of nonsuit sllff- 

c i t s~~t  to t:~lir thc case to the jury u11o11 the issues of the defentlmit's action- 
:rl)le ~iegli:c~l~cc, tlle 11I:li11titf"s co~itriltutor~. ~iegl ige~~ce.  and t11r (10ctl.i11~ nf 
t l r v  "last clc,;~r c11:111ce." Il.rrtls 7'. R. R., 167 S.  C., 24.3, cited a~i t l  distill- 
guishcd. 

2. Negligence--Last Clear Chance--Burden of Proof. 
JYl~ere the t loctr i~~c of the last clear chance is relied on by the plirintift' 

i n  :IN action for (1:11nnr:es ng:tilist :I railroad company for a personal injnry 
:~llrgcd to have bee~l proximately c a ~ ~ s c i i  by its negligence, the hnrden of 
proving the issue is upon him. 

A h v . ~ ~  by  tlefcndallts f r o m  I I a l ~ d l ~ r g ,  d. ,  a t  October-November Term.  
1926, of S w a r x .  No crror. 

C i r i l  action to  recorer damages f o r  personal injuries. T h e  issues 
submit ted to t h t  j u r y  mere answered a s  fol lons : 

1. W a s  t h e  plaintiff in ju red  by  the negligence of the  defendants, ae 
alleged i n  thc  conlplaint ? Answer : Yes. 

2. D i d  t h e  plaintiff by h i s  on7n negligence contr ibute  to h i s  i n j u r y ?  
Al l l~ lver  : yes. 

3. Sotwit l is tanding the  negligence of t h e  plaintiff, could the  defend- 
an t s  I larc  n ~ o i t l e d  the  i n j u r y  by the  esercise of o rd inary  c a r e ?  Ans~r-er  : 
Yes. 

4. Jvhat dalnagc, if any,  is  the plaintiff elltitled to  recover? h s w r  : 
$5,500. 

F r o m  judgincnt upon the  verdict defendants appealed to the Supreme, 
Court .  

Cosriox,  J. 011 I f  December, 1925, plaintiff, a t  that t ime ahout 
twenty years  of age, was cmploycd by I I o n n r d  Construction Company 
as  a truck-tlri~-cr.  On  said d a y  he was engaged i n  hau l ing  crushed 
stonc frorn cars  placed by defendant, Southern  Rai lwag  C o ~ n p a n y ,  011 

i t s  side-track a t  Kantaha la ,  i n  Swain  County, N o r t h  Carol ina.  These 
cars  h a d  been placed on  t h e  side-track b y  defendant i n  order tha t  their  
contents-crushed stone-might be unloaded therefrom and  hauled on 
t rucks by employees of H o w a r d  Construction Company out  on Highway 
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NO. 10, where said company was engaged in the performance of its 
contract with the State Highway Commission for the construction of 
said highway. 

During the morning of said day plaintiff had driven his truck to said 
cars for the purpose of loading same with crushed stone. While wait- 
ing to get his load, plaintiff and other employees of Howard Construc- 
tion Company, who were there for the same purpose, built a fire near 
the sidetrack. I t  was a very cold day, and said employees stood and 
sat about the fire to keep warm. Soon after eating his dinner, plaintiff 
sat down on a cross-tie of the sidetrack, under the edge of an empty 
car. H e  leaned against the rail, extending his arms on both sides, so 
that his hands rested on the rail. His  legs and body projected out from 
under the car about three feet toward the fire. A number of his fellow- 
employees-about twelve or fifteen-were standing about the fire, near 
the cars on the side-track. They were all laughing and talking, waiting 
for the trucks to be loaded. Some of the cars had been unloaded, and 
were empty. 

While plaintiff was sitting under the edge of the car, one of defend- 
ant's engines came from the main line into the side-track for the pur- 
pose of removing therefrom cars which had been unloaded. This engine 
approached the car under which plaintiff was sitting at  a rate of speed 
not exceeding five miles per hour. One of defendant's employees, a t  
work about the engine, called to the men about the fire, warning them 
of the approach of the engine. No signal was given by bell or whistle 
that the engine had come upon the side-track and was about to couple 
up with the empty cars. The engine struck the car under which plain- 
tiff was sitting and caused its wheels to run upon and injure his hand 
and arm. As the result of this injury plaintiff's left arm has been am- 
putated near the shoulder. 

Plaintiff, as a witness in his own behalf, testified as follows: "I don't 
know that a man on the train could have seen me, but he could have 
seen my feet and legs sticking out. A man could see my legs and my 
body. There was a whole crowd standing there around the fire-ten or 
twelve. They were standing all around the fire by me. All were not 
standing in front of me. I-was lying back with my hands on the track 
under the car. Men were standing on both sides of the fire. I was just 
lying down like that, with my shoulders against the rail. I thought 
that if they came into the side-track they would ring a bell or blow a 
whistle and give us signals to keep out of the way. I was just sitting 
there, and never thought of any train coming in  without giving a signal 
or ringing a bell. I thought I could sit there until it came time for my 
truck to be loaded. I did not hear the train, and did not know that an 
engine had come on the track until the car moved and the wheel caught 
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nly hand. There are no buildings hetween the point ~vliere the sidc- 
track joins the niain line and tlie point where I got hurt .  I don't think 
there were any trees or forest tliat obstructed the vicw. This side-track 
is four or five l i u ~ d r e d  feet long and is straight from n-herc it leavcs 
the main line." 

J i m  Wimp,- ,  witness for plaintiff, test if id as follons:  "The co11- 
ductor and cllgi~iccr were both on the opposite side from \\here l)l,~intiff 
got hurt ; t l i q  wrrc on the upprr  side on the riglit, and the l)lnintiff was 
on the loner sitle. Moyt of the nien \\I10 ncrc  working about t l iov cars 
ncrc  on the lcft ~ i d e .  Jus t  a9 soon as the train that  Tias conling 111 011 

the side-track struck the otllcr car, I h e a d  a ~ l i a n  Iiollcr-right a11 in 
2111 i ~ l s t a l ~ t .  The otlitlr bo ,~  s, truc-k-drivers, nc rc  n aiting for tllcir \\ 01 k 
to start ag:rili a~i t l  their t r l~cks  to he loatled. E a r l  Orr  (tlic flagnian J 

c.oultl I iaw m i n  part  of tlicst~ 1iim on the lower sidc, but 1 don't know 
~\ l ie thcr  11c could have sceli all of t l icn~ or not.)' 

Bob Jlcase, n itncss for plai~itiff, testified as follows : "Tlic accitlcnt 
oct~urrcd sonictliing hctween 1 and 2 o'clock, fast time. I mas stantli~ig 
arou~itl the fir(, when N r .  WimpeY hollered to me. This was tlic samc 
fiw 11 I I C ~ C  plaiutiff was. H e  mas leaning back against the rai l  tlrc last 
tinic 1 haw liini. H i s  liarids n e w  on the rail. H e  was not back u r idc~  
the car, lie was Icaning against the rail, under the edge of the car." 

Tlierc n a s  evidence sufficient for the jury to find therefrom that  de- 
fendants ne re  negligent as alleged in  the complaint, in that  defe~itlants 
ran an  engine from the main line into the side-track on which cars 
w r e  stancling u i t h  enlployees of Howard Construction Company 
lvese~it ,  in and  about said cars, for tlie purpose of unloading same, 
witliout giving warning of the engine's approach by ringing the bell or 
blowing tlie aliistle-the means usually adoptcd for giving such warning 
uiitler these conditio~is, and that  this negligence caused plaintiff's 
illjury. Ra!/ c. R. R., 141 PI'. C., 84. 

Thcre was also evidence from which the jury could find that  plaintiff 
n a s  ~leglige~it  in that  he sat dowu upon the track, under the edge of all 
cwipty car and remained there for as long as five minutes, with knowl- 
edge tliat tlie car was empty and that  defendant woultl probablr bring 
its e ~ i g i i ~ e  into the side-track for tlie purpose of moving said empty car 
t l i~ref rom,  in accordance with its daily custom, and that  this negligence 
of plaintiff contributed to liis injury. lt'atts a. R. B., 367 3. C., 345. 

1)efcndalits rely upon W a t f s  z.. R. R., supra, as decisive of their 
assignment of error based upon an  exception to the refusal of their 
motion for judgment as of nonsuit. Upon plaintiff's appeal to this 
Court the judgment as of nonsuit was affirmed. Plaintiff in that  case 
"was under the car for liis own purposes, on a live track, engaged in the 
performance of no duty ~~ , l l s t e r e r ,  awake and in  full possession of his 
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faculties, and utterly inattentive to his  o\vn safety to the very time of 
his injury." I t  was held, in the opinion ~ r r i t t c n  by Ilolze, J., that  a 
typical case of contributory neglige~ce,  concurring with that  of defcnd- 
ant, and barring plaintiff's clainl for  damages, mas presented. I l ' a ~ d  v. 
R. R., 167 S. C., 148. The  facts \vliicli the el-idencc in the instant case 
tends to establish, distinguish this case from lTTaffs  v. 11. R. I n  that  case 
there n-as no eritlencc fro111 ~ l i i c ~ l i  tlic jury could find facts to which the 
doctrine of the "last clear chance" was applicable. 111 tlie present case 
tho erideiice tends to show that  plaintiff nns  on tli? premises of de- 
f(mtlant, Soutlirrn Ra i lvay  Company, as a licensee, a t  least; that  the 
engineer and conductor knew when they ran the engine from the main 
line into the side-track that  employees of Hudson Construction Com- 
pany were engaged in  unloading the cars on the side-track, and were 
then in  and about said cars for that  purpose. 

I t  \\.as clearly tlic duty of tlie cngineer under tlic circunlstances shown 
by tlie evidence, not only to g i re  timely yarning of the npproach of the 
e~iginc, hut also to esercise reasonable care to ascertain the situation of 
tllc 1i1en ill and about the cars in order to avoid injuring them, or any one 
of thcrn. There is el-idencc from n.liicli the jury could find that  by eser- 
cising such care, he could have s c ~ n  plaintiff sitting on the cross-tie 
undw tlic cdgc of the car, with his legs projecting about tlirce feet be- 
yond the car, and that  lle could have seen plaintiff in tliis situation in 
alnple time to have stopped the engine, and tlicreby have avoided the 
injury. Thc  failure of the cngi~wer,  or of other enlployecs of defclitlant 
to perform tliis duty was tlic prosimatc cansc of the injury. The  instant 
case is governed by tlic law as declared in IIzidson c. IZ. E., 148 IT. C., 
108, ant1 in Jloorc  I * .  R. R., 185 S. C., 180, rather :li:nl by TT'atts 1;. 

E.  B., supra. 
Thcre w:\s no error in tlic rcfusal of the court to allow thc inotion for 

judgment nr of nonsuit. 
S o r  n.as t l~c rc  crror in subniitting tlic thirtl issuc to the jury. The  

t l oc t r i~~c  of Iltrrrcs 1 . .  Jfann. 10  31, nncl '\V. (Esc.) ,  615, vas .  approved 
by this Court in G~rntcr  c. TVicX,cr, S3 X. C., 310, k i d  has been since 
c*olisistel~tly follo~wtl  mid apl)lieil, wlicn ~~ot\ritlist:ilicli~lg plaintiff's con- 
tributory i~cglipenc~c, tlic cr itlcnce tc~ntlctl to &on. that tlcfcntlant could 
bp the escrciae of rc:~son:lblc care ha] e n\ oitlctl the illjury to plaintiff. 
r 7 Ilicrc wns el-itlcncc in this case from ~vllicli tlic i u r r  could find facts to 
nliicli t l i ~  doctrine is applicable. T l ~ c  burtlc~i u p o ~  tlic third issue mas 
on plaintiff. I lu t lson u. IZ. IZ., 100 S. C., 116; Lca v. Utilities Co., 178 
N .  C., 500; Cox v. R, R., 123 S. C., 604. The  el-iclcncc tending to sus- 
tain tlic affirmatil-c of tlic issuc was properly submitted to the jury 
untlcr instructions to which tlicrc arc  no esceptions. 

The  judgrncwt is affirmed. W e  find 
S o  error. 
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WILSOX-STAMEY GROCERY CO>IPAXP Y. J. B. ROSS, J R ,  A Y D  

XATIOSAI, S U R E T Y  CORIPAXY. 

(Filed 25 June, 1927.) 

Pleadings-Evidence-Proof-Highways - Roads and Highways - State 
Highway Commission-Principal and Surety-3Interialmen. 

Where tlie surety on a contractor's bond given to thc  State IIigliway 
Co~nniissio~i has expressly ol~lijiatetl itself to pay tlic matt~ri;rlnie~l :rnd 
laborers in tlie terms of tlic h o ~ i d  given thercfor as  reqllirecl I I ~  tlie stututc. 
the surety's liability extends to groceries furnished the contractor for the 
supply of the men eml~loyecl o n l ~  when such are  sliow~i by the evidence to 
hare been nc?cPssary iindcr the circumstaric~es of the caw, : r ~ i t l  11-11crc thc 
complaint suiticientlg alleges the facts telidi~ir: to slion, this as  n ~iccclssity. 
and there is ilisufficie~~t evid~nc*e to support the alle:ations, a tl(~inurrer 
to the evidence on the trial will bc sustainecl. 

AI~IJEII.  by tlefcwdant, S a t i o n a l  S u r e t y  Company,  f rom Parlicr,  J., 
a t  J a n u a r y  T e n r ~ ,  1927, of I I ~ m ~ n s o i ~ .  Rex erscd. 

Action to recover tlie s u m  of $2,f01.-1;i, upon a n  account fo r  rner- 
charltliw w l d  a n d  del iwrrt l  by plaintif? to tlefcndant, J. 13. Ross, J r .  

thv tinic of tlic purchase of snit1 incrc~llantlisc dcfcndant, Ross, was 
engaged ill the p c r f o r ~ ~ i a n c c  of a contract n i t h  t h e  S t a t e ' H i g h w a y  Corn- 
mi'iioii f o r  the iinprovemerlt of a cc r t a in  scctiori of li iglinay known as  
S t a t e  IIipli\vay Pro jec t  S o .  S35, 311d locatctl i n  Henderson County. 
P r i o r  to tlie purchase of said ~iicreliantlisc said tl~f(mtla11t h a d  cxecutctl 
and filed n i t l i  the  S t a t e  Higllxiay Conimission a bo~itl  a s  rcquirctl by 
sai(1 Comniission, wi th  defentlant, S a t i o n a l  Sure ty  C o m p a ~ ~ y ,  as  surety. 
One of tllc conditions of said bond is  t h a t  defendant, RWQ, as con- 
t ractor ,  "shall well ant1 t ru ly  pay  al l  am1 e w r y  p r s o n  furnishing nia- 
terial o r  performing labor i n  and  about the constrliction of said road- 
n a y ,  a l l  and  c l e r y  sum or  sums of nioncy due liirn, them or a n y  of 
them, f o r  all  sue11 labor  and  mater ial  f o r  n hicli the contractor is liable." 

Sa id  bond is  dated 1 J u n e ,  1923. Drfendai l t  began work uritlcr his  
contract n i t h  t h e  State' H i g h n a y  Corrirriissio~l dur ing  the rnoiith of 
June, 1923, a n d  continued said work un t i l  20 - [ u p s t ,  192-1. T h e  mer-  
chandise mas sold and  delivered by plaintiff to said defendant f rom 2 1  
May,  192-1, to 18 J u l y ,  1924. 

I n  i ts  complaint filed i n  th i s  action plaintiff alleges: ''3. T h a t  i n  order  
to c a r r y  out  said contract o r  project i t  was necessary f o r  defendant, 
J. B. Ross, Jr., to erect a n d  operate a commissary and  t o  supply same 
with groceries and  to provide board, i n  order to  properly feed the hands 
working on  said project, and  t o  re ta in  their  services. T h e  camp of said 
contractor was necessarily located several miles f r o m  a n y  store. T h e  
plaintiff furnished to said J. B. Ross, J r . ,  groceries aggregating 



$2,701.45, which were necessary to and wholly consunicd in the prosecu- 
tion of the work provided for in the contract and bond. The  groccrieq 
were uscd in feeding the hands employed on said work and none others, 
being given to the hands a t  actual cost and deducted from their wages. 
The  items of tobacco, cigarettes and candy includod in  the grocery 
account were given to the hands and deducted from their wages, it  
being necessary to allot to the hands tobacco, candy, etc., and to feed 
thcni in order to keep them in camp and on the job, so the plaintiff i s  
i n f o r m d  a n d  bclievcs and so alleges." 

Defelidant, Sa t iona l  Surety Company, in its answer to tlie com- 
plaint, tlenics this allegation. 

Plaintiff furtlicr alleges in i ts  complaint: 
"8. That  the defendants, by reason of the matters and things herein 

allcgcd, are clue and owing thc plaintiff thc sun1 of $2,701.45, with 
ilitcrsst tlicr~011 a t  6 per cent per annun1 from 8 August, 102.1; that  
tlc~nantl has h e n  made upon clcfelidants for the payment of said amount, 
:~ntl tli;lt snid clsfc~idants h a w  failed and refused to pay same." 

Tkf[wtlant, Sntio~r:il Snrcty Company, in its answer, tlenicd this 
:~ll(.g:ition; it a1lcgc.s that  plai~it if l  never prcscntcd its claim ill writing 
or  any part  tliereof to it prior to the institution of this action; it denies, 
howcwr, liability untlw tlic ternis of the bond upon which i t  is surety, 
for thc mcrcliandisc sold and delivered by plaintiff to t l e f~nda~ i t .  .T. B. 
Ross, J r . ,  the principal in said bond. 

Tlic issues submitted to the jury were aiis~vcrcd as follons: 
"1. I n  n h a t  amount, if any, is the plaintiff entitled to recover of the 

ticfendn~it, J .  13. Ross, J r . ?  Answer: $2,701.45, m ~ t h  interest from 
1 S .\ugust, 192.2. 

" 2 .  I n  what amount, if ally, is tlie plaintiff entitlcd to recover of the 
(Isf~nd:int, Sa t ional  Surety Company, as qurety ? -\nsn.er : $2,T,OO, ~ v i t h  
interest from 13 -lugust, 1921." 

From judgnlent upon the verdict defendant, Sa t ional  Surety Com- 
pany, appcalcd to the Supreinc Court. 

Cosson,  J. Upon its appeal to this Court dc f~wlan t ,  Sa t ional  
Surety Company, relies chiefly upon its assignment of error based upon 
its exception to the refusal of the tr ial  court to allow its motion for 
judgment as of nonsuit, a t  the cloie of the evidence offercd by plaintiff. 
S o  evidence was offered by either of the defendants. 

Plaintiff seeks to recover in this action of defendant, Sa t ional  Surety 
Company, for tlie merchandise sold and delivered by i t  to thc defendant, 
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J. B. Ross, J r . ,  by reason of its liability as surety on tlie boiid esecutetl 
and filed with tlie State Highway Cominission. This  i t  cannot do, 
unless the eT idcnce offered a t  the trial is sufficient to sustain the allega- 
tions of the complaint. The  material allegations of the conlplaint, as 
affecting the surety on the boiid, are set out ill paragraph 3. These 
allegations are denied by defendant. 

I n  Pl!yler 2..  Elliott.  191 S. C., 5-2, there was evidence tending to 
sustain allegations identical with those of the complaint i n  this action. 
A I IPW tr ial  was ordered in that  casc, because of error in the instruction 
of tlie court to the jury, that if they found tlie facts to be as tc~tificd 
by the nitnesses they should ailsncr the issuc involvii~g the liability of 
thc surc,ty on a bond identical nit11 the bontl upon which tlefcndant in 
this action is  surety, '(KO." Plyler v. Elliolf has been nppro\etl in 
7'1 ust Po. 1,. P o v t ~ r ,  1 9 1  3. ('., 6 7 2 ,  ill ~ ' h ( i p p ( ~ / /  I . h ' i i t ~ t l /  ~"0.. 191 
S, (".. 703, i11 O r ~ t t / ~ ( i n  1. ( 'ci~~iulfy ('0.. 193 x. ('., S6, :111d ~ I I  T I T i s ( -  

ntan I*. T,ncy, 193 S. C., 751. 111 these cases i t  is held hy this Court. 
following ill that respect Rrogar~  T .  S a t .  S u w t y  Co.. 246 r. S., 257. 
62 I,. Ed., 703. L. R. ,I., l 9 lSD,  776, that  tlre baqir of the liability of 
thc wrety  on a contractor's bond, conditioned R S  the holltl ill tlics inst;lut 
casc, for rlinterials furnisl~ed or labor pcrforrnetl in ant1 about tllc con- 
struction of the road, nliicli is the wbj~ct-m:ltter of the coiitr:lrt, for 
tlic pcrformancc of wllicli the bout1 is given. is necessity-that is. that 
the articles furnislictl ncrc  ilcccss:~ry for tlic pt~forrnaiicc by tlit, cou- 
tractor, the principal in the I)oml, of his coiltract wit11 the ohligcc. Sig- 
nificanc' was also give11 in tlie decisions ill these cascs to the fact that 
tlic articles sold arid cleliverccl to tlic contractor, and all(~get1 to be n~a tc -  
rial furnislictl, r i t h i n  the ineai~i~ig  of thc condition of tlic h o ~ d ,  verc3 
coiisuiricd, nliolly a i d  esc lus i~  tly, 111 m~t l  aboi~t  the c~oirstrnctio~~ of thc 
high\\ a?. 

I n  O r i , n l a ~ z  c. Ci(~.5ualltl/ / 'o. ,  \11pra, tlir surety uaq ht'ltl liable to 
plaintiff for hay, grain, and foodstuffs furnisllctl by plaintiff to tlie con- 
tractor, and coniumcd by the horses and mnlcs cmployctl by hiill ill l m -  
f o ~ x ~ i n g  lliq rolltract; for oil and g r m w  furiiislicd by p ln i~~t i f f  to the 
contractor and used and coiiwil~ed in the conrtructiori of tllc highway; 
and, also, for groccxries ant1 proxirioris fu ru i4cd  by 1)lnintiff to tllc roll- 
trnrtor niltl ured and cons l~n~rd  by his cniployctr ~ l i i l c  cngapcd in tlie 
r o r k  of constructi~lg thc highway; all of these articles were hrld to be 
materials furnished i n  and about the coristruction of the l i igl~uny,  be- 
cause the jury  found from sufficient evidence that they w r e  ncceswries, 
and because the jury also found from such evidenw that  tllcg ne re  
fnrnishrd for and consumed in the performance of tlip contract. It was 
licltl that d(~fc1ldant in that case was not l i a b l ~  as surety 011 the bontl 
for candies, cigars, cigarettes, tobacco, ginger-ale and soft drinks, fur-  
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GROCERY GO. v. Ross. 

nished by plaintiff to the contractor, because, upon the evidence, in that 
case, the jury found that they were not necessary for the performance 
of the contract. 

However, in  Gravel Co. v. Casualty Co., 191 N.  C., 313, it is held 
that where plaintiff, under a valid contract, furnished to a contractor 
material reasonably fit and suitable for the performance of his con- 
tract, and such material was necessary for that purpose, the fact that 
the contractor did not use said material for the purpose for which i t  
was furnished, did not relieve the surety upon the bond containing the 
same condition as the bond in this case, from liability for the payment 
OF the contract price for the material. The rule would seem to be that 
where material, reasonably fit and ordinarily requira-l for the perform- 
ance of the contract, is sold and delivered to the contractor in good 
faith, to be used and consumed in the work which he has contracted to 
perform, the surety on the contractor's bond is liable for the contract 
price of the material, where the bond contains a provision substantially 
identical with that contained in  the bond in  this case, notwithstanding 
that the contractor does not use or consume the material, wholly and 
exclusively, in the performance of his contract. The furnisher of the 
material is not required to show that the contractor actually used it, in 
the performance of his contract, in  order to establish liability of the 
surety on the contractor's bond, for the payment of the sum due by the 
contractor for the material. 

I n  the instant case the evidence does not show or tend to show that it 
was necessary for the contractor to erect and operate a commissary and 
to supply same with groceries in order to secure laborers for the work 
which he had contracted to do, or to retain them in his service. The 
testimony of B. D. Wilson, president and general manager of plaintiff, 
tends to show only that groceries and other merchandise sold by plaintiff 
to defendant, J. B. Ross, Jr., and constituting a part of the stock of 
goods kept by him in his commissary, for sale to his employees and 
others, were sold to and consumed by some of the laborers engaged in 
work on the highway. The testimony of J. B. Ross, Jr., who testified 
as a witness for plaintiff, tends to show that he was engaged in the per- 
formance of his contract with the State Highway Commission from 
June, 1923, to August, 1924--in all about fourteen months; that during 
this time he maintained a commissary or store for cmly eight or nine 
months; that this commissary was located about midway of the project, 
which was approximately seven miles in  length; that there was a store 
at  each end of the project, which was accessible to his employees; that 
these stores carried in stock about the same class of merchandise that 
he kept in  his commissary and that his employees, while a t  work on 
the project, bought goods at  these stores as well as a t  his commissary. 
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The commissary was established and maintained for the convenience of 
all concerned; goods were sold from the conirnissary, riot only to em- 
ployees of defendant Ross, but also to others, who wished to buy there. 

This  witness testified also that  during the progress of the work on the 
highway, he maintained a boarding house or mess-hall for such of his 
employees as desired to get their meals there. H e  used some of the 
groceries and provisions purchased by him from plaintiff i n  this board- 
ing house or mess-hall. H e  did not board all of his employees-some 
boarded with him, and some elsewhere. 

H e  testified as follows: '54ny of those men who wanted to buy goods 
there, went and bought them there; they paid cash, if they had cash to 
pay, and we charged some of them for goods they bought there. .Is f a r  
as the mess-hall was concerned, some of the men boarded there and some 
did not. Some would buy their supplies a t  the commissary and carry 
them to their homes or wherever they stayed and use them there." 

The facts alleged in the complaint are sufficient to constitute a cause 
of action upon which plaintiff was entitled to recover of defendant, 
National Surety Company, in this action; the evidence, however, is not 
sufficient to sustain these allegations. There was no evidencc from 
which the jury could find that  the groceries and merchandise sold to 
defendant Ross, by plaintiff, were material furnished in  and about the 
construction of the highway, for which defendant, Sa t ional  Surety 
Company, mere liable under the terms of the bond. 

There was error i n  refusing to allow the motion of defendant, 
National Surety Company, a t  the close of all the evidence, for judg- 
ment as of nonsuit. The  action against this defendant should have been 
dismissed. 

The  judgment rendered upon the verdict that  plaintiff recover of 
defendant, National Surety Company, the sum of $2,500, is  set aside 
and the action as against this defendant is  dismissed. 

Rerersed. 

S. I. BLOMBERG v. HOBART EVAKS. 

(Filed 25 June, 1927.) 

Landlord and TenantEjection-Partial Eviction-Reduction of Rent- 
Burden of Proof-Evidence. 

In order for the defendant, in summary action of ejectment, to retain 
possession for partial eviction of the leased premises by paying relatively 
a reduction in the rental price fixed by his contract, he must prore that 
such eviction was caused by the plaintiff, or one acting under his authority, 
or one paramount in title, and upon failure of evidence of this character, 
his claim therefor is properly denied as a matter of lam. 
8-194 
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APPEAL by defendant from judgment of Schenck, J., at November 
Term, 1926, of BUNCOMBE. No error. 

Proceeding for summary ejectment, begun on 15 September, 1926, in 
the court of a justice of the peace of Buncombe County, and tried upon 
defendant's appeal from judgment therein rendered to the Superior 
Court of said county. 

From judgment on the verdict defendant appealed to' the Supreme 
Court. 

R. B. Williams for plaintiff. 
Wells, Blackstock & Taylor for defendant. 

CONNOR, J. On 15 September, 1926, and for some time prior thereto, 
defendant was in possession of a two-story brick building, situate on a 
lot in the city of Asheville, N. C., as tenant of plaintiff, holding under 
a written lease, dated 25 February, 1924. Defendant failed to pay the 
rent.stipulated in said lease for the month of July, 1926, and due on 
the first day of said month. His term under said lease did not expire 
until 81 December, 1927; it is expressly provided therein, however, that 
upon defendant's failure or neglect to pay the rent monthly as same 
shall become due, he shall forfeit all rights under the lease, and plaintiff 
may enter upon the premises and expel defendant therefrom. 

The monthly rental stipulated in the lease is $125. Defendant paid 
said sum for each month, included in his term under the lease, prior to 
1 July, 1926; on said day he sent to plaintiff, by mail, his check for 
$80, as rent for the month of July, due on said day. Plaintiff declined 
to accept said check, and thereupon notified defendant that unless he 
paid the monthly rent stipulated in the lease, to wit, $125, for the 
month of July, he would institute proceedings for his summary eject- 
ment from the premises. Defendant refused to pay said sum, and also 
refused to surrender possession to plaintiff. 

This proceeding was begun on 15 September, 1926, in  the court of a 
justice of the peace of Buncombe County. Judgment was therein ren- 
dered that plaintiff recover of defendant possession of the premises 
described in the lease, and also the sum of $125, as rent for the month 
of July, 1926, and his costs. C. S., 2365, et seq. Upon defendant's 
appeal from this judgment to the Superior Court of Buncombe County, 
there was a verdict in accordance with plaintiff's contentions. From 
judgment on this verdict defendant appealed to this Court. 

I n  defense of plaintiff's recovery in this proceeding, defendant alleges 
that during the month of June, 1926, he was partially evicted from the 
premises which he held under the lease, as tenant of plaintiff; he con- 
tends that he is entitled to an abatement of the rent due for the month 
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of July, and'for each subsequent month included in his term, because 
of such partial eviction. H e  contends further that having tendered 
plaintiff his check in payment of the full amount which he should be 
required to pay as rent for the months of July, August and September, 
after such abatement, he was entitled to possession of the premises 
under his lease, and that, therefore, plaintiff is not entitled to recover in 
this proceeding. 

Upon his appeal to this Court, defendant' assigns as error the refusal 
of the trial court to submit issues tendered by him, in accordance with 
his allegation, and also the instructions of said court to the jury, upon 
the issues submitted, for that said instructions denied him the right, as 
he contends, to have the jury consider and pass upon the matters in- 
volved in  his defense. 

There was no conflict in the evidence. All the evidence, which con- 
sisted of the testimony of plaintiff and defendant, each testifying as a 
witness in his own behalf, tended to show the facts to be as follows: 

The subject-matter of the lease as described therein is "a certain lot, 
with building thereon, in the city of Asheville, Buncombe County, North 
Carolina, situate on the west side of and known as No. 11 Southside 
Avenue, together with all the privileges and appurtenances thereunto 
belonging or in any wise appertaining." 

The lot is at  the intersection of Southside Avenue and Church 
Street; i t  has a frontage of approximately 55 feet on Southside Avenue 
and a general depth of about 85 feet. I t  is triangular in shape, and 
very narrow at the back, running to a point. At the date of the lease, 
when defendant entered into possession of the lot and building thereon, 
there was a mountain, or high hill, lying to the north of the lot, known 
as "The Buxton Hill  Property." An alleyway 20 or 25 feet wide had 
been constructed along the side of the mountain, immediately to the 
north of the lot. There was no evidence tending to show by whom the 
alleyway was constructed, or whether or not it was a public alleyway 
or street. 

The building on this lot fronted on Southside Avenue, and covered 
almost the entire lot. I t  was a two-story brick building, and was con- 
structed originally and leased by defendant as a garage or repair shop 
for automobiles. A bridge or ramp had been constructed from the alley- 
way on the north side of the lot to the second story of the building. 
This bridge or ramp was used for running automobiles from the alley- 
way into the second story of the building. No other means was pro- 
vided for that purpose. Without the bridge or ram>, the second story 
could not be used as a garage or automobile repair shop, the purpose for 
which defendant leased the building. 
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I n  June, 1926, the owners of "The Buxton Hill  Property" cut down 
and excavated the mountain lying to the north of the lot. The alley- 
way was graded down by them so that i t  was no longer on a level with 
the second story of the building. As a result of this work, the bridge 
or ramp was destroyed, leaving no means of using the second story of 
the building for the purpose for which the building was constructed, 
and leased by defendant. Plaintiff had nothing to do with the excava- 
tion of the mountain side, the grading down of the alleyway, or the de- 
struction of the ramp. Plaintiff, when requested by defendant to put an 
elevator in the building, so that the second story might continue to be 
used as a garage, declined to do so. He  offered, however, to release de- 
fendant from payment of rent under his lease, provided defendant would 
surrender the possession of the premises. This defendant declined to do. 

There was no evidence that the destruction of the ramp on the de- 
mised property was sanctioned or authorized by plaintiff, or that the 
owners of said Buxton Hill  property had any paramount title to the 
demised premises or any part thereof, or that said work was done under 
authority of the city of Asheville, in the exercise of its right of eminent 
domain. 

I n  the absence of' evidence tending to show that the change in the 
conditions of the demised premises, subsequent to the date of the lease, 
and defendant's entry thereunder, depriving defendant as lessee of the 
use, occupation and enjoyment of a substantial part thereof, was caused 
by plaintiff as lessor, or by some one who had paramount title thereto, 
there was no error in holding that defendant was not evicted from said 
premises or from any part thereof, and that defendant could not, there- 
fore, invoke the law as declared in  Poston v. Jones, 37 N. C., 350, in 
support of his contention that he was entitled to an abatement of his 
monthly rental. 

"Eviction" is defined as "anything of a grave and permanent char- 
acter done by the landlord or those acting under his authority with the 
intention and effect of depriving the tenant of the use, occupation and 
enjoyment of the demised premises, or any substantial part thereof, or 
the establishment or assertion against the tenant of a title paramount to 
that of the landlord." 36 C. J., 255, see. 979. "An eviction of the 
tenant by a wrongdoer or trespasser without title, not acting under au- 
thority from the landlord does not affect the continuing liability of the 
tenant to his landlord for rent." 36 C. J., 313 and oases cited in  N65. 

I n  Postm v. J m ,  supra, i t  is said: "In every lease of land the 
lessor is so far  bound, by implication for the title and enjoyment by the 
lessee that his right to the rent is dependent thereon; and if the tenant 
be evicted from the demised premises the rent is thereby suspended. 
So if the lessee be evicted from a part  of the land demised, by a stranger 
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on title paramount, i t  operates as a suspension of the rent pro tanto, 
and the rent is apportioned and payable only in  respect of the residue." 

I n  the instant case there is no evidence from which the jury could 
find that defendant was evicted from the premises or from a substantial 
part thereof, by plaintiff, or by any one whose title was paramount to 
the title of plaintiff; nor is there evidence that the excavation of the 
"Buxton Hill Property" or the grading down of the alleyway, or the 
destruction of the bridge or ramp was done by the "Buxton Hill" people 
under authority of the city of Asheville. 

Plaintiff offered to release defendant from payment of rent under his 
lease, provided defendant would surrender the possession of the prop- 
erty. Defendant insisted upon retaining possession under his lease. 
There was no error in holding that upon all the evidence he was not en- 
titled to an abatement of his rent because of a partial eviction. The 
judgment is affirmed. 

NO error. 

P. H. ANDERSOK v. CITY O F  ASHEVILLE. 

(filed 25 June, 1927.) 

Constitutional Law-Taxation-Statutes-Municipal Corporations--Cities 
and Towns--Zoning Districts-Discrimination in Ad Valorem Tax. 

An act authorizing the division of a city into several zones for the 
purpose of fixing an ad valorem basis of real estate for taxation, uniform 
within each zone, but classified in  accordance with density of population, 
character of buildings, etc., violates the mandatory provisions of our 
Constitution that within its corporate limits all taxable property shall be 
by a uniform rule and ad valorem. Const., Art. V, see. 3 ;  Art. V I I ,  see. 9. 

APPEAL by defendant from McElroy, J., heard at  chambers by con- 
sent, 7 May, 1927, from BUNCOMBE. 

Civil action to enjoin the defendant from making any expenditures 
under an act of the Legislature of 1927, looking to the zoning of the 
city of Asheville by a commission appointed for that purpose, and to 
the establishment of different tax rates within said districts or zones. 

The trial court was of the opinion, and so held, that the following 
provision of the act is in violation of the uniformity clause of the Con- 
stitution, and therefore void : 

"It shall be the duty of said commission to divide the territory em- 
braced within the boundaries of said city, as proposed by said commis- 
sion, into three distinct zones, on the basis of the comparative density 
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of population, or existing city improvements, and of the reasonable out- 
look for the progressive development of the different areas, to the end 
that there may be an equitable graduation of ad valorem municipal 
taxation as between said several zones. 

"The first or inner zone shall include the areas of said city which 
presently enjoy substantially full municipal benefits and advantages, 
and the full rate of ad valorem municipal taxation shall apply uni- 
formly throughout said zone; the second or middle zone shall include 
all the territory of said city intervening between the inner and the outer 
zones, as hereinbefore and hereinafter defined, and one-half of the full 
rate of ad valorem municipal taxation shall apply uniformly through- 
out said zone: the third or outer zone shall be so laid out as to include 
all areas that are chiefly valuable for factory sites and related uses, and 
said zone shall also include all those areas which presently exhibit more 
of a rural than a suburban aspect, and one-fourth of the full rate of 
ad valorem municipal taxation shall apply uniformly throughout said 
zone. Continuity of territory shall not be deemed an indispensable re- 
quirement in the layout of either of said zones. Except as herein other- 
wise provided in respect of ad valorem municipal taxation, all the pro- 
visions of the dharter of said citv. and all lawful ordinances thereof. ", 
shall have equal application throughout the entire territory of said 
city." 

I t  is conceded that if the above provision be unconstitutional, the 
judgment should be d r m e d .  The constitutionality of this provision is 
the determinative question raised by the appeal. 

No counrel appearing for plaintif. 
J .  W.  Haynes and Frank Carter for defendant. 

STACY, C. J. The appeal presents the single question as to whether 
the gradation of cud valoram municipal taxes by zones, as contemplated 
by the act in  question, violates the constitutional requirement of uni- 
formity in taxation. We think it  does. 

Tho pertinent provisions of the Constitution are as follows: 
"Art. V, sec. 3. Taxation shall be by uniform rule and ad valorem; 

exemptions. Laws shall be passed taxing, by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint-stock companies, or other- 
wise; and, also, all real and personal property, according to its true 
value in money," etc. 

"Art. VII, aec. 9. Taxes to be ad valorem. All taxes levied by any 
county, city, town, or township shall be uniform and ad valorem upon 
all property in the same, except property exempted by this Constitu- 
tion." 
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Construing these sections in Redmond v. Comrs., 106 N. C., 122, it 
was held that when the taxing power is exercised for a public purpose, 
by any cobnty, city, town or township, the taxes so levied "shall be uni- 
form and ad valorem upon all in the same," except property 
exempt by the Constitution; and by force of these provisions it was 
said, all property within the taxing territory is required to be taxed 
according to the principles of uniformity and equality pervading the 
fundamental law. After an exhaustive review of the subject, Shep- 
herd, J., speaking for the Court, said: "After this lengthy discussion, 
made necessary by the doubt and obscurity into which the subject has 
fallen, and sustained, as we are, by the general intention of the Constitu- 
tion as internreted bv the reneated decisions of this Court and other 
weighty authorities, we conclude that, although the power of a municipal 
corporation to tax is not conferred by the Constitution, yet, when such a 
power is exercised, the Constitution 'steps in,' and, without regard to 
The provisions of its charter, commandsthat all property therein, real 
and personal, including moneys, credits, etc., shall be taxed, and that it 
shall be taxed according to 'its trus value in money,' and by a uniform 
rule." 

This decision would seem to be in full support of his Honor's ruling, 
and we think it is controlling here. I t  has been followed in a number of 
later cases. 

Speaking to the meaning of the expression "taxing by a uniform 
rule," Bartley, C. J., delivering the opinion of the Court in Exchange 
Bank of Columbus v. Hines, 3 Ohio St. Reports, 1, said: "Taxing by a 
uniform rule requires uniformity, not only in the rate of taxation, but 
also uniformity in the mode of the assessment upon the taxable valua- 
tion. Uniformity in  taxing implies equality in the burden of taxation; 
and this equality of burden cannot exist without uniformity in the 
mode of the assessment. as well as in the rate of taxation. But this is 
not all. The uniformity must be co-extensive with the territory to 
which it applies. I f  a State tax, i t  must be uniform over all the State; 
if a county, town, or city tax, it must be uniform throughout the extent 
of the territory to which it is applicable. But  the uniformity in the 
rule required by the Constitution, does not stop here. I t  must be ex- 
tended to all property subject to taxation, so that all property may be 
taxed alike, equally, which is taxing by a uniform.rule." 

And in Rmwlton v. Supervisors of Rock County, 9 Wis., 410, Dixon, 
C. J., speaking to a question identical in principle with the one here 
presented, said : "It was contended in argument that as those provisions 
fixed one uniform rate without the recorded plats and another within 
them, thus taxing all the property without alike, and all within alike, 
they do not infringe the Constitution. I n  other words, that, for the 
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purpose of taxation, the Legislature have the right arbitrarily to divide 
up and classify the property of the citizens, and having done so, they 
do not violate the constitutional rule of uniformity, provided all the 
property within a given class is rated alike. 

"The answer to this argument is, that it creates different rules of 
taxation to the number of which there is no limit, except that fixed by 
legislative discretion, whilst the Constitution establitihes but one fixed, 
unbending, uniform rule upon the subject. I t  is believed that if the 
Legislature can by classification thus arbitrarily and without regard 
to value, discriminate in the same municipal corporation between per- 
sonal and real property within, and personal and wal property with- 
out, a recorded plat, they can also, by the same means, discriminate be- 
tween lands used for one purpose and those used for another, such as 
lands used for growing wheat and those used for growing corn, or any 
other crop; meadow lands and pasture lands; cultivated and unculti- 
rated lands; or they can classify by the description, such as odd num- 
bered lots and blocks, and even numbered ones, or odd and even num- 
bered sections. Personal property can be classified by its character, use 
or description, or as in the present case, by its loca~/ ion,  and thus the 
w l e s  of taxation may be multiplied to an extent equal in number to the 
different kinds, uses, descriptions and locations of real and personal 
property. We do not see why the system may not be carried further 
and the classification be made by the character, trade, profession or 
business of the owners. For certainly this rule of uniformity can as 
well be applied to such a classification as any other, and thus the consti- 
tutional provision be saved intact. Such a construction would make the 
Constitution operative only to the extent of prohibiting the Legislature 
from discriminating in favor of particular individuals, and would reduce 
the people, while considering so g r a ~ e  and important a proposition, to 
the ridiculous attitude of saying to the Legislature, 'you shall not dis- 
criminate between single individuals or corporations, but you may 
divide the citizel~s up into different classes as the followers of different 
trades, professions, or kinds of business, or as the owners of different 
species or descriptions of property, and legislate for one class and 
against another, as much as you please, provided you serve all of the 
favored and unfavored classes alike'; thus affording a direct and solemn 
constitutional sanction to a system of taxation sg man~festly and grossly 
unjust that it will not find an apologist anywhere, at  least outside of 
those who are the recipients of its favors. We do not believe the framers 
of that instrument intended such a construction, and therefore cannot 
adopt it.'' 

These excerpts, taken from well-considered opinions in other jurisdic- 
tions, dealing with the question here presented, are in full accord with 
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o u r  own decisions. See, also, 2 Cooley's Constitutional Limitat ions 
(8 ed.), p. 1066 et seq., f o r  a valuable discussion of t h e  whole subject 
with f u l l  c i ta t ion of authorities. 

T h e  case of Jones v. Comrs., 143 N .  C., 59, strongly relied upon  by 
defendant, as  we  understand i t ,  is  not  a t  var iance wi th  our  present 
position. 

Hold ing  the  same opinion a s  the  t r i a l  court,  t h a t  t h e  ac t  i n  question 
violates t h e  constitutional requirement  of un i formi ty  i n  taxation, a s  
interpreted b y  our  former decisions, we  a re  compelled t o  affirm t h e  
judgment. 

Affirmed. 

STATE v. EDWARD EVASS. 

(Filed 25 June, 1927.) 

1. Homicide-Evidence-Inst~uction9-Se1f-~efense - Appeal a n d  E r r o r  
-Harmless Error .  

Where the trial judge has correctly instructed the jury upon the prison- 
er's right to defend himself upon evidence in his own behalf and per 
contra, tending to show that though he willingly entered into the fight he 
had committed the act later when suddenly i t  was made necessary to 
protect his life or himself from great bodily harm, an isolated expression 
excepted to will be considered with the connected subject-matter in which 
i t  was placed in the charge, and the excerpt, though objectionable in 
itself, will not be held a s  reversible. 

2. Criminal Law-Involuntary ManslaughtelcInstructions-Appeal a n d  
Error .  

Where the evidence upon a trial for a homicide tends to show that in a 
fight b e h e e n  the defendant and deceased, willingly entered into by the 
former, the prisoner intentionally shot the deceased with a gun and killed 
him. and per cowtra that  the deceased had taken the gun away from the 
prisoner, and while in the deceased's possession i t  was accidentally dis- 
charged by the act of the deceased and killed him, a verdict of involuntary 
manslaughter will be upheld on appeal, upon the facts of this case, under 
a n  instrnction to the jury that  "involuntary manslaughter is where death 
results unintentionally from an unlawful act negligently done," and the 
instruction is otherwise correct. 

3. Criminal Law-Negl igenc~Act ions .  
Negligence, in order t o  be criminal, must be of a higher degree than 

that  required to be actionable or sounding in damages in a civil action. 

CRIMINAL ACTION, t r ied before Cranmer, J., a t  J a n u a r y  Term, 1927, 
of PITT. 

T h e  defendant was t r ied upon  a bill  of indictment  charging h i m  with 
the  murder  of Leland Stancill .  T h e  j u r y  found  the  defendant  "guilty 
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of involuntary manslaughter." Upon the verdict the defendant was 
sentenced by the court to a term of two years in the State's prison, from 
which judgment the defendant appealed. 

The evidence tended to show that the deceased, Leland Stancill, had 
rented the down-stairs of the residence of the defendant's mother for a 
period of three years and was living in the house and engaged in culti- 
vatilig the land; that the deceased "had possession of all the buildings 
except the upstairs of the house." Upon the premises was a garage, 
which was just large enough for one car. The deceased owned a Ford 
touring car, which he had been keeping in this garage. Some time prior 
to the killing the defendant bought a Chrysler. I n  June, 1926, the pris- 
oner came to the house and put his Chrysler in the garage. Soon there- 
after the deceased came in his car and proceeded to push the defend- 
ant's car out of the garage. Thereupon the defendaut went out to the 
garage and put his Chrysler back in the garage before the deceased could 
place his Ford car therein. The deceased then went off to his father's 
house and came back to the garage with his brothers, Wilford and 
Robert, and a neighbor named Ola Briley. When the deceased went for 
reenforcements the defendant also got in his car and went to a neigh- 
bor's house and secured a relative named Don Evans. When the de- 
ceased and his brothers returned to the scene of action the defendant 
went out to the garage and stood with his back to his automobile. 
Thereupon the deceased, Leland Stancill, alighted from his automobile, 
took out a shot gun and advanced toward the defendant and said: "I am 
going to move your car." Whereupon the defendant answered: "You 
will have to move me first." The evidence for the State tended to show 
that as Leland Stancill started in  the garage the defendant hit him in 
the mouth, and thereupon the defendant grabbcd the gun, got possession 
of it, pulling the gun away from the deceased and firing the same at the 
deceased and killing him. Defendant further struck  he deceased after 
he had been shot and had him down on the ground choking him when 
one of the brothers of the deceased undertook to pull the defendant off 
the deceased. While engaged in this struggle on the ground, the defend- 
ant's half brother, a small boy, fired a rifle into the crowd, killing the 
brother of the deceased. 

The defendant contended that he had as much right to use the garage 
as the deceased, and that he did not fire the gun, but that deceased 
struck at  him while holding the gun by the barrel and the stock thereof 
struck a part of the garage, causing the gun to fire. 

Attorney-General Brummitt and Assistant Attorney-General Nash f o r  
t h e  State. 

F. G. James & Son and Albion Dunn for defendant. 
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BROGDEN, J. The material exceptions in the case are based up011 
instructions given by the trial judge to the jury. 

Exception No. 13 is to the following instruction: "Also, in self-de- 
fense, more force must not be used than necessary under the circum- 
stances, and if excessive force is used the prisoner will be guilty of 
manslaughter." This is an excerpt from an instruction, which is as 
follows : "One is permitted, gentlemen of the jury, to fight in self-defense; 
he might whenever it is necessary for him to do so in order to avoid 
death or great bodily harm; he may also do so when it is not actually 
necessary if he believes it to be necessary and he has a reasonable ground 
for the belief; but whether his ground be reasonable is a matter for the 
jury and not for the prisoner. 

I further instruct you the right of self-defense rests upon the neces- 
sity, real or apparent, and cannot be exercised if there be a reasonable 
opportunity to retreat or avoid the difficulty, but if the assault in which 
the killing be brought about by violence and the circumstances are such 
that a retreat would be dangerous, he is not required even to retreat. 
(Also, in self-defense, more force must not be used than necessary under 
the circumstances, and if excessive force is used the prisoner will be 
guilty of manslaughter.)" 

This instruction, considered in its entirety and in the setting in which 
it occurs, contains no reversible error and is supported by many de- 
cisions of this Court. S. v. Goode, 130 N .  C., 651; S. v. Cox, 153 N. C., 
638; S. ti. Robinson, 188 N. C., 784. 

The fourteenth exception is to the following charge of the court: 
"I further instruct you that a person cannot invoke the doctrine of 

self-defense if he enters a fight willingly, unless and until he abandons 
the combat and his adversary has notice that he has abandoned the 
combat." 

The defendant complains that this instruction does not take into con- 
sideration the fact that in  all cases of self-defense a defendant must fight 
willingly, but no legal guilt is attached unless at  the same time he is 
fighting wrongfully; or, in other words, if he fought willingly but 
rightfully in his own self-defense, using no excessive force, that he 
would not be guilty of a crime. I n  support of this contention the de- 
fendant relies upon the cases of S. v. Baldwin, 155 N .  C., 494, and 
S. v. Pollard, 168 N.  C., 116. Both of these cases were distinguished in 
S. v. Wentz, 176 N.  C., 745, in which exception was taken to the follox- 
ing instruction: "Or, if you find from the evidence that there was a 
difficulty between them, and that the prisoner entered into the fight will- 
ingly." Walker, J., delivering the opinion of the Court, said: "Before 
giving the instruction, to which this exception is taken, the court very 
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fully and clearly charged the jury as to murder, manslaughter, and 
self-defense, and especially with strict reference to the different aspects 
of evidence in  the case, and its application to the several views pre- 
sented, and this takes it out of the principle as laid down in  S. v. Bald- 
win, 155 N. C., 494, and S. v. Pollard, 168 N.  C., 116." 

Construing the entire charge, we think i t  sufficiently appears that the 
expression "if he enters the fight willingly" was used in  the sense of 
entering into the difficulty voluntarily, aggressively, and without legal 
excuse, and must have been so understood by the jury. S. u. Harrell, 
107 N.  C., 944; S. v. Crisp, 170 N .  C., 785; S. v. Baldwin, 184 N .  C . ,  
789. 

The seventeenth exception is based upon the following instruction : 
"Involuntary manslaughter, gentlemen, is where death results unin- 

tentionally, so fa r  as the defendant is concerned, from an unlawful act 
on his part, not amounting to a felony, or from a lawful act negligently 
done." This instruction is almost in  the exact language of Wharton's 
Criminal Law, 11 ed., Vol. I, see. 426. The first part of the instruction 
was quoted with approval by Stacy, C. J., in S. v. Whaley, 191 N .  C., 
p. 391; but the addition of the words "or from a lawful act negligently 
done" is not in strict accordance with the rule as recognized and applied 
in this State. I n  S. v. Tankersly, 172 N. C., 955, Holce, J., said: "But 
all of the authorities are agreed that i n  order to hold one a criminal, 
there must be a higher degree of negligence than is required to establish 
negligent default on a mere civil issue; quoting with approval the 
definition given in 1 McLean's Criminal Law, see. 350, as follows: "A 
negligence which will render unintentional homicide criminal is such 
carelessness or recklessness as is incompatible with the proper regard 
for human life." I n  S. v. Whaley, supra, i t  is further held: "But the 
culpable negligence of the defendant, and not an independent, interven- 
ing, sole proximate cause, must have produced the death." 

The jury returned a verdict of "guilty of involuntary manslaughter." 
Under the evidence contained in  the record, in order to convict, the jury 
must have found that the defendant was engaged in an unlawful act at  
the time of the killing. The evidence for the State tended to show that 
the defendant took the gun from the deceased and shot him. The evi- 
dence of the defendant was: "I know he hit me across the shoulder and 
struck the garage; he must have held the gun by the muzzle, for the 
stock to hit the face of the garage; this caused the gun to fire. .I heard 
it hit, and immediately the explosion which came as rdmost one." The 
theory of the defense was that the defendant did not have his hand upon 
the gun a t  the time it fired, but that when the deceased undertook to 
strike him with the stock of the gun the stock struck the garage, causing 
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the gun to fire. Hence, the deceased came to his death by his own act 
and not by any act, negligent or otherwise, of the defendant. 

I t  is apparent, therefore, that  the jury accepted the State's theory and 
version of the killing. For  this reason the error i n  the instruction, we 
think, is not of such weight as to warrant a new trial. 

N o  error. 

CORPORATION COMMISSION O F  NORTH CAROLINA v. MERCHANTS 
BANK AND T R U S T  COMPANY. 

(Filed 25 June, 1927.) 

Banks and Banking-Special Deposits-Contracts-Trusts-LieneRe- 
ceivers-Depositors-Debtor and Creditor. 

Where a bank receives a deposit of a check upon an agreement with the 
depositor that it was immediately to be checked against in part for the 
payment of a lien upon land, and the check so deposited has been paid in 
due course by the bank upon which it was drawn, to deposit to the amount 
so agreed is a special deposit, and the agreement impresses a trust upon 
the assets of the bank giving it priority in payment over the general 
deposits, which may be followed into the receiver's hands, and as to the 
balance, the ordinary relation of debtor and creditor exists. 

APPEAL by Wachovia Bank and Trus t  Company, receiver of defend- 
ant Merchants Bank and Trust  Company, from Oglesby, J., at  Novem- 
ber Term, 1926, of FORSYTH. Modified and affirmed. 

Angelo Brothers filed a claim with the receiver of the Merchants 
Bank and Trust  Company, seeking to impress a trust upon the assets 
in  the hands of the receiver, with respect to a claim of $20,000, to the 
end that they might receive preferential payment therefrom, upon the 
grounds that  (1) by false and fraudulent representations claimants 
were induced to deposit a check for $20,000 in the bank; (2)  a t  a time 
when i t  was insolvent to the knowledge of the officers and directors; 
( 3 )  the check being deposited for a specific purpose, to wi), to be 
checked against forthwith to pay a designated note %f the depositors 
amounting to $12,950. The claim was denied by the receiver, and upon 
appeal of Angelo Brothers was heard before the court below and a jury, 
the verdict and judgment was for Angelo Brothers decreeing i t  a "pre- 
ferred claim and a lien on the assets in  the hands of said receiver." 

As par t  purchase price of a tract of land, H. A. Page, Jr., gave 
claimants, Angelo Brothers, a check for $20,000 on the Raleigh branch 
of the Wachovia Bank and Trust  Company. The land was subject to a 
lien of $12,950 due the American Bond and Mortgage Company. The 
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$20,000 check was received by Angelo Brothers upon the agreement 
that i t  was to be used in the payment of the $12,950 debt secured by lien 
on the land, the receipt of the check and payment of the lien debt to be 
practically simultaneous. 

On the afternoon of Friday, 23 April (the bank remaining open on 
the following Saturday and Monday, but not opening Tuesday), M. A. 
Angelo saw Thomas Maslin, president of the bank, and told him he had 
the check for $20,000 and would deposit it next day, explaining the cir- 
cumstances under which i t  had come to him, if M a s h  would allow 
Angelo to draw a check against it, and Maslin agreed "that he would." 
M. A. Angelo further testified, "I told him I would deliver the check of 
$12,950 to the American Bond and Mortgage Company when I made 
this deposit. H e  said i t  was all right. When I explained to him who 
the check was drawn by, Mr. Page, that I knew i t  was good, and this 
amount was due already for two days, he said he would pay it. I relied 
upon that." 

Next morning, Saturday, 24 April, about 9 :15, Angelo Brothers de- 
posited the $20,000 check. About thirty minutes after the deposit was 
made, M. A. Angelo was advised by the payee of the $12,950 check 
drawn on the deposit in accordance with the agreement, that the bank 
had refused to pay it. Angelo called Maslin on the phone to know why 
the check was not paid, and was told by Maslin that "We can't pay 
checks on uncollected funds .. . . i t  is against the banking rules." 
Angelo immediately went to the bank and saw Maslin, with whom he 
had deposited the $20,000 check, and asked him for the return of the 
cheek. Maslin referred him to Brower, treasurer of the bank, where he 
repeated his demand for the check. Brower refused to give it to him, 
saying they had already sent i t  off. The  demand for the return of the 
check was made about one hour after the deposit. The $20,000 check 
endorsed by Page to Angelo and endorsed by Angelo wag marked.fLPaid 
4-24-26, 66-763." The deposit book of the claimants ( ~ n ~ e l o  Brothers) 
offered in evidence by claimants showed money on deposit 24 April, 
1926, $20,758.37. The check of $20,000 was included in the amount on 
deposit. The report of the receiver showed $36,033.30 i n  cash that 
came into the possession of the receiver from the vaults of the Mer- 
chants Bank and Trust Company, and that i t  also received other assets 
amounting to $394,860.00. 

The defendant introduced evidence to the effect that the check was 
used by the Merchants Bank as a part of the daily ten o'clock clearance 
settlement with the Wachovia Bank and Trust Company. The balance on 
that day .being in favor of the Wachovia Bank and Trust Company, and 
requiring i n  addition to the use of the $20,000 check and other checks 
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that the Merchants Bank pay to the Wachovia Bank to complete the 
settlement approximately $13,200. 

The issues material and the answers thereto by the jury, as we view 
the action, for the consideration of the case, were as follows: 

"5 .  I f  so, were the assets of said Merchants Bank and Trust Com- 
pany increased to the extent of twenty thousand dollars as a result 
thereof? Answer : Yes. 

6. I f  so, were the liabilities of said Merchants Bank and Trust Com- 
pany increased to any amount, and if so, what amount beyond the lia- 
bility of twenty thousand dollars by virtue of said deposit? Answer: No. 

7. Was said deposit of twenty thousand dollars made upon an agree- 
ment between Merchants Bank and Trust Company and M. A. and T.  J. 
Angelo, trading as Angelo Brothers, that the said Angelo Brothers were 
to check thereon immediately, and pay notes to the American Bond and 
Mortgage Company in the sum of $12,950 as alleged by said Angelo 
Brothers ? Answer : Yes. 

8. I f  so, did Angelo Brothers, in  accordance with the agreement, give 
their check to the American Bond and Mortgage Company in the sum 
of $12,950 drawn on the Merchants Bank and Trust Company to pap 
the said notes as alleged by Angelo Brothers? Answer: Yes. 

9. I f  so, did the said Merchants Bank and Trust Company wrongfully 
breach said contract and refuse to honor and pay said check drawn by 
Angelo Brothers to the American Bond and Mortgage Company to pay 
said notes in the sum of $12,950, as alleged by Angelo Brothers? 
Answer : Yes." 

Exceptions and assignments of error were duly made by Wachovia 
Bank and .Trust Company, and appeal to Supreme Court. 

Pa~rrish & Deal for Angelo Brothers. 
Ili'anly, Nendren & Wombla for Wachovia Bank and Trus f  Company,  

Receivers. 

CLARKSON, J. I n  Hawes v. BlackzueZl, 107 N. C., at p. 199-200, it is 
said: "When a bank, in the course of its business, receives deposits of 
money in the absence of any agreement to the contrary, the money de- 
posited with it at  once becomes that of the bank, part of its general 
funds, and can be used by it for any purpose, just as i t  uses, or may use, 
its monies otherwise acquired. The depositor, when, and as soon as he 
so makes a deposit, becomes a creditor of the bank, and the latter be- 
comes his debtor for the amount of money deposited, agreeing to dis- 
charge the debt so created by honoring and paying the checks or orders 
the depositor may, from time to time, draw upon it, when presented, 
not exceeding the amount deposited. The relation of the bank and de- 
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positor is simply that of debtor and creditor, the debt to be discharged 
punctually, in  the way just indicated. The contract between them, 
whether express or implied, is legal in its nature, and there is no element 
or quality in it different from the same in ordinary agreements or prom- 
ises, founded upon a valuable consideration to pay a sum of money, 
specified or implied, to another party. There are none of the elements 
of a trust in  it. The bank does not assume or become a fiduciary as to 
the money deposited for the depositor, nor does i t  agree to hold a like 
sum in trust for him. Boyden v. Bank, 65 N.  C., 13;  Bank v. Millard, 
10 Wall., 152; Bank v. Schuler, 120 U. S .  R., 511." 

In Corporation Commission v. Trust Co., 193 N. C., p. 696, the 
authorities are cited and the rule laid down (1) as to general deposits, 
(2)  special deposits, ( 3 )  as to deposits for a specific purpose. As to the 
last rule, the opinion, at  p. 699, quotes from Morton v. Woolery (48  
N .  D., 1132), 24 L. R. A., 1107: "Where money is deposited for a 
special purpose, as, for instance, in this case, where it was deposited 
for the stated purpose of meeting certain checks to be thereafter drawn 
against such deposit, the deposit does not become a general one, but the 
bank, upon accepting the deposit, becomes bound by the conditioils inl- 
posed, and, if it fails to apply the money at all, or misapplies it, i t  can 
be recovered as trust deposit," citing numerous authorities. 

I n  the Hawes case, supra, it says: "When a bank, i n  the course of its 
business, receives deposits of money in, the absence of any agreement to 
the contrary." 

I n  the Morton case when the money is deposited and accepted by the 
bank for a stated purpose to meet certain checks, to be drawn against 
the deposit, if the condition imposed is not complied with, and if the 
bank fails to apply or misapplies, a recovery can be had as n trust 
deposit. 

Brushing aside the cobwebs, in this action the $20,000 Page check 
was deposited upon the distinct agreement and understanding that 
Angelo Brothers were to check out $12,950 to pay off the lien. I n  fact 
the $20,000 check was part purchase price of land that there was a lien 
for $12,950 on. The $20,000 deposit was made and a check immedi- 
ately given to pay off the lien of the $12,950. 

The $20,000 deposit was impressed with the trust to the extent of 
$12,950. The specific purpose was to pay out of it the $12,950, under 
the facts and circumstances of this action, equity will hold the $12,950 
for the benefit of Angelo Brothers. The c h u k  was held in  trust by the 
bank for this specific purpose. The balance, i t  would seem, under the 
facts disclosed, was a general deposit. There is no question as to the 
bank collecting the check as i t  was marked "paid" the very day of the 
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deposit. I n  a court of equity the general rule is "Equality is equity," 
but not so, as in this action, the check of $20,000 was impressed with a 
trust of $12,950. This amount has priority of payment out of "the 
assets in the hands of said receiver." As to the balance of the $20,000 
deposit, Angelo Brothers is a creditor like any other unsecured creditor. 

I n  accordance with this opinion, the judgment below is 
Nodified and affirmed. 

LEE OWENBY v. POWER COMPANY. 

(Filed 25 June, 1927.) 

Negligence-Evidence-Nonsuit-Master and ServantEmployer and Em- 
ploye-Safe Place to Work. 

Evidence tending to show that plaintiff was defendant's workman in 
the construction of a building when snow was on the ground, and while 
engaged in the scope of his employment was injured by his foot slipping 
upon the ice and snow tracked into the building by the workmen therein, 
causing plaintiff to drop a heavy plank he was lifting upon his foot and 
injuring i t :  Held, insufficient to take the case to the jury upon the 
defendant's actionable negligence, and defendant's motion as of nonsuit 
thereon should have been sustained. 

APPEAL by defendant from Stack, J., at January Term, 1927, of 
CHEROKEE. Reversed. 

The plaintiff alleged that on or about 14 March, 1926, the defendant 
was constructing a large warehouse and that certain timbers and waste 
mpterial had accumulated on the floor of the building; that on the day 
of his injury the plaintiff was directed by the foreman of defendant to 
move said timbers; that on the day of his injury there was snow upon 
the ground, and that snow had been tracked into the building where the 
timbers were by the workmen engaged upon the building. Plaintiff 
alleged: "That plaintiff lifted one of said pieces of timber, a green pine 
board about 2 x 8, and about 16 feet long, and very heavy, when the 
plaintiff's right foot slipped upon said ice and snow and plaintiff fell 
with said heavy piece of timber, falling upon and across the plaintiff's 
left foot and seriously mashing and crushing plaintiff's said left foot." 

Issues of negligence, contributory negligence, assumption of risk and 
damages were submitted to the jury, and answered in favor of plaintiff. 

The jury awarded as damages the sum of $1,500. From the judgment 
upon the verdict the defendant appealed. 

Moody & Moody for plaintiff. 
l?. L. Phillips for defendant. 
9--1% 
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BROODEN, J. The plaintiff's narrative of his in jury  is as  follows: 
"There was snow and ice on the floor. The  foreman, told me to come 
do\!-11 and take this timber out into the other end of the house, and I 
came down and undertook to take the timber out into the other end of 
the house, and my  foot slipped when I picked the timber up. The  
timber was so heavy when I got u p  with i t  my  foot slipped on under me. 
T dropprd it on my foot. . . ' . N o  one was helping me. There was 
snow and ice on the floor, almost all over it-that is ice. The  building 
liad a roof on it, but the snow was about eight inches on the outside, and 
this sno\v was carried in by traffic back and forth on the timber and 
tracked in there. I t  had frozen after i t  was carried in. T h e  foreman 
was right by me when lie told me to remove the timber. H e  was i n  
plain view of the floor. . . . There was no place to stand to l if t  this 
timber except on the ice arid snow. . . . The  snow and ice was car- 
ried in  by mcn coming in and out and on the timbers. . . . Timber 
was carried in all along during the work. I n  the traffic you would carry 
in snow on the feet; you couldn't help it. A certain amount of snow 
TI-ould stay on the timber. . . . I could see the condition of the 
floor when I came down to remove those timbers jufgt as well as the 
other men who told me to  move them." 

The foregoing recital contains substantially all the e~ idence  in  the 
case except evidence as to the extent of plaintiff's injury.  From this 
testimony the determinative question is, whether or not there was any 
evidence of negligence to be submitted to the jury, viewing the testi- 
mony with tha t  broad liberality which the law requires upon motions of 
nonsuit. 

I t  will be observed that  there was no defect in the floor itself, and 
that the in jury  to plaintiff, according to his testimony, was caused and 
brought about by the fact that  his foot slipped after he picked u p  the 
plank. The work itself was very simple, consisting solely in picking u p  
plank ill one par t  of the building and moving i t  to another. The  only 
evidence of negligence, therefore, consists in the fact that  there was 
snow upon the ground, and that  the workmen in going in  and out the 
building, carried snow on their feet, and that this snow caaused plaintiff's 
foot to slip. 

I n  U'arwick o. Ginning Co., 153 N.  C., 262, this Court said:  "We 
have repeatedly held that  while a n  employer of labor is required to 
provide for  his  employees a reasonably safe place to work, this rule 
does not apply to  ordinary every-day conditions, requiring no special 
care, preparation or provision, where the defects a re  relldily observable, 
and where there is no good reason to suppose the in jury  complained of 
would result." Also in B r o w n  v. Scofiel& Co., 174 N.  (!., 4, Brown,  J., 
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speaking for the Court, said:  '(The place where plaintiff was standing 
when hur t  was not a 'placa' within the legal signification of that  term. 
I t  was a condition liable to  change a t  any moment whenever the prose- 
cution of the work required plaintiff to change his  position. The  de- 
fendant's foreman could not possibly be aware of such changing condi- 
tions unless he was personally present all the time and exercising that  
vigilance for plaintiff which the law required h im to exercise for him- 
self. . . . I f  the drastic rule contended for by the plaintiff is  held 
to be good law, i t  < o d d  be almost impossible to construct an ordinary 
house without constituting the owner or builder an  insurer of his em- 
ployees against those ordinary accidents that  are incident to such work." 

I t  is apparent, we think, that  the presence of the snow and ice upon 
the floor was an  incident of the progress of the work. Plaintiff testified 
that the workmen could not help carrying the snow i n  the building on 
their feet. The  fact that workmen brought snow in  on their feet was - 
a common every day condition, and the plaintiff, under the conditions 
existing a t  the time, was as capable of ascertaining the danger and of 
protecting himself against mishap as the foreman or employer. This  - 
case differs i n  principle from that  line of cases in  which a permanent 
place of work becomes unsafe by reason of oil or grease, or shavings or 
obstructions negligently permitted by tho employer to accumulate, or 
where the employer has failed to erect railings or take adequate pre- 
caution to guard dangerous places. 

I n  its final analysis, the plaintiff picked up a piece of plank and his 
foot slipped upon the snow tracked into the building by workmen, and 
he dropped the plank upon his foot, causing injury.  I n  the words of 
H o w ~ l l  v. R. R., 153 3. C.) 184:  ('In operations of this character such 
accidents are not uncommon and are difficult to guard against." 

W e  therefore hold that the motion for nonsuit should hnrc  bee11 sus- 
tained. 

Reversed. 

TOWN O F  WAYiYESVILLE r. FILASK SJIATHERS 

(Filed 25 June, 1027.) 

Removal of Causes-Federal Courts-Municipal Corporations--Cities and 
Towns-Condemnation of Lands-Actions at Law-Court's Jurisdic- 
tion. 

Proceedings by the commissioners of a n  incorporated town to take the 
property of a nonresident respondent for a public use are administrative 
and not judicial until the amount of compensation has been awarded, and 
the cause regularly transferred to the trial docket upon the respondent's 
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exception to the amount of damages so assessed, and upon a proper peti- 
tion and bond of the respondent for the removal of the cause to the 
Federal Court for the appropriate district, filed in apt time before the 
clerk, without any act amounting to a waiver of his right, showing his 
nonresidence, the diversity of citizenship and his claim that the an~ount 
of his damages comes within the jurisdictional amount required by the 
Federal Removal Statute, the cause is accordingly properly removed. 

APPEAL by plaintiff from order of Harding, J., at September Term, 
1926, of HAYWOOD, allowing defendant's motion for removal of this pro- 
ceeding from said court to the District Court of the United States for 
the Western District of North Carolina, Affirmed. 

This is a proceeding for the condemnation of land owned by defend- 
ant, and situate within the corporate limits of the town of Waynesville, 
Haywood County, Korth Carolina, for street improvements. The 
jury appointed by the board of aldermen of said town, in accordance 
with provisions of its charter, to assess damages to be paid by plaintiff 
to defendant, resulting from the taking of his land, filed its report with 
said board on 2 September, 1926. I n  said report, defendant's damages 
were assessed at  $500. I n  apt time defendant excepted to said report, 
on the ground that his damages should have been assessed at not less 
than $5,900. H e  appealed to the Superior Court of Haywood County, 
as authorized by statute. The next term of said court at which the 
appeal could be heard began on 20 September, 1926. 

I n  response to defendant's notice of appeal, a transcript of the record 
in the proceedings was docketed in  the office of the clerk of the Superior 
Court of said county on 11 September, 1926. On 14 September, 1926, 
defendant filed his petition before the clerk of said court for the r e m o ~ a l  
of the proceeding to the District Court of the United States for the 
Western District of North Carolina. I n  said petition he alleges that 
he is a nonresident of the State of North Carolina, and that the amount 
involved in the suit, exclusive of interest and costs, exceeds the sum of 
$3,000. The bond required by statute accompanied the petition. The 
clerk of the Superior Court heard defendant's motion, in accordance 
with his petition and allowed same. 

Upon plaintiff's appeal from the order of the clerk, the judge pre- 
siding a t  the September Term, 1926, affirmed the order of the clerk and 
directed that the cause be removed in  aocordance with the prayer of the 
petition. From the order of the judge plaintiff appealed to the Su- 
preme Court. 

Morgan & Ward for plaintiff. 
Alley & Al ley  for defendant. 
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COXNOR, J. Prior to the docketing of this proceeding in the Superior 
Court of Haywood County, upon defendant's appeal from the report of 
the jury, assessing the amount which defendant was entitled to receive 
as compensation for his land, and as damages for the taking of the 
same by plaintiff, for street improvements, under the right of eminent 
domain, conferred upon plaintiff by statute, it was an administrative, 
and not a judicial proceeding. Upon such docketing, i t  became a judi- 
cial proceeding, or "suit of a civil nature" within the meaning of U. S. 
Comp. Stat., see. 1010, Jud. Code, see. 28, as amended. I t  involves a 
controversy between a citizen of the State of North Carolina, in which 
the suit was brought, and a citizen of another State; the amount in- 
volved exceeds the sum or value of $3,000, exclusive of interest and 
costs. I t  was, therefore, removable from the Superior Court of Hay- 
wood County to the District Court of the United States for the Western 
District of North Carolina, provided the petition and bond were filed in  
apt time as required by act of Congress. I t  is so held in  Comrs. of 
Road Imp. Dist. N o .  2 v. St .  Louis 8. W .  R. Co., 257 U. S., 547, 66 
L. Ed., 364. 

Chief Justice Tuft,  in his opinion in that case, after reviewing the 
provisions of the statute, under which the proceeding was begun, says: 
"This review shows that the proceedings for the making of this road 
improvement are, in the main, legislative and administrakive. There is, 
however, one step in them that fulfils the definition of a judicial inquiry 
if made by a court. That is the determination of the issue between the 
road district, on the one part, and the landowners on the other, as to 
the respective benefits which the improvement confers on their lands, 
and the damages they each suffer from rights of way taken and other 
injury." 

"A judicial proceeding to take land by eminent domain, and ascer- 
tain compensation therefor, is a suit at common law within the meaning 
of the Federal Judiciary Act; and when the requisite diversity of citi- 
zenship exists, such suit may be brought in or transferred to the Federal 
District Court of the district in  which the land lies. Such diversity of 
citizenship arises when a private or municipal corporation seeks to 
condemn land within the State of its origin, when such land belongs to 
a citizen of another State; and whether condemnation be effected by 
judicial proceedings or other statutory processes, the Federal Court 
must necessarily follow the procedure prescribed by the State statutes." 
10 R. C. L., 207, sec. 177, and cases cited. 

Immediately upon the docketing of this proceeding in  the Superior 
Court of Haywood County, at  which time the proceeding first became a 
"suit of a civil nature," removable from the State to the Federal Court, 
defendant filed his petition and bond, as required by act of Congress. 
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N O  answer or other pleading was required of him by statute or rule of 
court to raise the issue to be tried a t  the next term of the court. H e  had 
not waived his right to a r e m o ~ a l  by filing exceptions to the report of 
the jury appointed by the board of aldermen to assess his damages; the 
filing of these exceptions was required by the statute in order to have the 
proceedings transferred to the Superior Court. The  petition for re- 
moval, filed before the convening of the court at  which the issue between 
plaintiff and defendant stood for trial, was filed in  apt  time. H e  had 
not theretofore subjected himself or his cause to the jurisdiction of the 
State court by filing a n  answer or other pleading I n  Comrs. of 
Road Imp. Dist .  S o .  2 v. St .  Louis 8. W .  R. Co., ~ u p : ~ a ,  i t  is held that 
where the petition for removal was filed before the day set for the hear- 
ing and determination of the issue, the requisites of the removal statute 
were fulfilled. 

The order of removal in  the instant case, upon the authority of 
Comrs.  of Road Imp. Dist. hTo. 2 v. St. Louis S. 11'. R. Co., supra, is 

Affirmed. 

PARKS-BELK COMPANY V. C I T Y  O F  CONCORD AND THE BOARD O F  
LIGHT AND WATER COMMISSIONERS O F  THE C I I 1 '  O F  CON- 
CORD. 

(Filed 25 June, 1927.) 

GovernmentNegl igenc~Cit ies  and Towns--Water System. 
Where a city maintains a water system as a part of its municil)al gov- 

ernment for the use of its inhabitants, charging them water rates, it is not 
liable in damages caused by its negligence to one of them in the bursting 
of a water main and the flooding of a cellar in his store, wherein he kept 
merchandise, and under the facts in this case: Held, as to defendant's 
actionable negligence, the evidence was insufficient to be submitted to the 
jury. 

APPEAL by plaintiff from Oglesby, J., at January  Term, 1927, of 
CABARRUS. Bffirmed. 

Action to recover damages for injury to merchandise stored in the 
basement of plaintiff's building i n  the city of Concord, caused by water 
which flowed into said basement from a water main located under and 
along a street i n  said city. The  water main was constructed and main- 
tained by defendants as part of the municipal waterworks system of the 
city of Concord, and was used by defcndants both for furnishing water 
for fire protection and sanitary purposes, and for distributing water for 
industrial, commercial and domestic use. Consumer:; of water dis- 
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tributed through said main for the latter purposes are required to pay, 
and do pay, to defendants the rates charged in  accordance with the 
schedule promulgated by the city of Coricord through the board of light 
and water commissioners of said city. 

Plaintiff alleges that an  employee of defendants, after having flushed 
the street, for tlie purpose of cleansing tlie same, by use of a hydrallt 
attached to said main, carelessly, iiegligently and suddenly cut off and 
stopped the flow of water from said hydrant, thereby causing the water 
flowing through the main tu burst same, and to flow out upori the sur- 
face of the street, and thence into the basement of plaintiff's building 
located on said street. 

Plaintiff further alleges that  riot~vitlistanding.liig defendants discovered 
and were notified within a few nlinutes after the bursting of said main, 
that water was flowing therefrom into plaiiitiff's basement, defendants 
negligently failed arid neglected to cut the ~ i a t e r  off from said main, 
and thus stop its flow over the surface of the street into said basement. 

Defendants derly these allegatioiis, and also deny liability for the act 
of its employee, upon the ground that  said act was clone in its behalf in 
the exercise of its governmental duties. 

At  the close of plaintiff's evidence, defendants moved for judgment as 
of norisuit. The  motion was allowed. From judgment dismissing the 
action plaintiffs appealed to the Supreme Court. 

E. T .  Cansler, Palmer & Blackwelder, H.  S .  Tl'illiams and Armfield, 
Sherrin d Barnhardt for pladntiff. 

Elartsell & Hartsell, J .  L. Crowell and J .  L. Crowell, Jr., for de- 
f endanfs. 

COXXOR, J. I n  P r i ce  v. Trustees, 172 N.  C.,  84, it is said: "It is the 
general rule i n  this jurisdiction that  a municipal corporation when en- 
gaged in the exercise of powers and in the performance of duties con- 
ferred and enjoined upon them for the public benefit, may not be held 
liable for torts and wrongs of their employees and agents, unless made 
so by statute. Snider v. High Point, 168 N .  C., 608; Harringfon v. 
Greenrille, 159 IT. C., 632; XcIlhenny I?. Il'ilmington, 127 N. C., 146;  
Xof i t  ?I. Ashez~ille, 103 K. C., 237; White 2).  Comrs., 90 N.  C., 437. 

A limitation upon the general rule is  recognized and established in 
several of the more recent decisions on the subject when the injury com- 
plained of amounts to a taking of private property of the citizen, 
within the meaning of the term 'taking' as understood and defined in 
administering the rights of eminent domain. See Donnell v. Greens- 
boro, 164 N. C., 330; Hines z.. Rocky X o u n f ,  162 N. C., 409;  Little v. 
Lenoir, 151  N.  C., 415. 
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Again i t  is held that the general rule, as first stated, does not obtain 
where the corporation, though partaking to some extent of the nature 
of a municipal agency and exercising such powers, IS, in  its primary 
and controlling purpose, a private enterprise, undertaken and organized 
for purposes of private gain. Leary v. Comrs., 172 N. C., 25; So. As- 
sembly v. Palmer, 166 N .  C., 75; Comrs. 7). Webb, 160 N.  C., 594." 

I n  Scales v. Winstolt-Salem, 189 N.  C., 469, i t  is said, in  the opinion 
written by Adams, J.: "The nonliability of a municipal corporation 
for injury caused by negligence in the exercise of its governmental 
functions may be illustrated by cases in which i t  is held that a city is not 
liable for a policeman's assault with excessive force, or for the suspen- 
sion of a town ordinance indirectly resulting in  damage to property, or 
for injury to an employee while in the service of the fire department, or 
for failure to pass ordinances for the public good, or for the negligent 
burning of trash and garbage, or for personal injury caused by the 
negligent operation of a truck by an employee in the service of the 
sanitary department of a city." See cases cited in the opinion. 

Upon all the facts which the evidence tends to establish, the act of 
defendant's employee which plaintiff alleges was negligence, was done 
by him in behalf of defendants, in the exercise of governmental power 
conferred, and in the performance of governmental duties, imposed 
upon defendants. The general rule of nonliability, as stated in  Price v. 
T m t e e s ,  supra, is therefore applicable; there is no evidence from 
which the jury could find facts to which either of the exceptions to said 
rule, as stated therein, are applicable. 

Nor was there evidence, sufficient to be submitted to the jury, tending 
to show negligence on the part of defendants in failing to cut the water 
off from the bursted main, and thus stopping its flow into the basement 
of plaintiff's building. The water main bursted about 12 o'clock at 
night; the evidence offered by plaintiff shows that employees of defend- 
ants were notified of the situation with reasonable promptness and, 
under the circumstances, within a reasonable time stopped the flow of 
water and pumped same out of the basement. Upon all the evidence, 
under the law in this State, as it has been frequently declared by this 
Court, defendants are not liable in damages for the injury sustained by 
plaintiff. 

There is no error. The judgment dismissing the action is 
Affirmed. 
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ROAI(D OF COJIJIISSIONI~CRS O F  McDOWELL COUNTY v. I-IANCHKTT 
TIOSD COMPBXY, A CORPORATION. 

(Filed 25 June, 1927.) 

Schools-Taxation-Statutes-Counties-Bonds Issued by County in Be- 
half of School District. 

Where a constitutional statute provides for the issuance of lmntls for  
public school purposes of a district therein and a tns upon that district 
from which the boiicls, princignl ant1 interest, shall be paid, ant1 no other. 
and  does not esl~ressly name the payer of the bonds, hut authorizc.~ :lnd 
directs the I~oartl of county commissioners to issue the hontls, whirh sh:~ll 
be signed by the chairman. attested by the clerk and impressed with the 
corporate seal of thr con~rty : Held ,  it mas the intent of the Legislature. 
as construed from the act. that the bonds be issued in  the lian~e of the 
county on 11elialf of the school district without liability on the pxrt of the 
county, but to be paid only as the act espressly provides, out of the money 
received from the tax inlposetl for the purpose on the poll and property of 
the designated school district. 

-1pr~a1, by drfendant from Oglesb?y, J., in a controrersy without 
action. C. S., 626. 

Cross Mill District S e w  S o .  4, known as Cross Nil1 District, is a 
local t n s  district in Marion Township, McDomell County. The  district 
has no union school. At  the session of 1927 the Gvneral Assembly 
passed an act (S. B. 616, H. B. 959)  entitled, "An act to authorize thc 
board of commissioners of McDo~vell County to 'issue bonds for school 
purposes in and for Clinclifielcl Mill District and Cross Mill District in 
hfcDowe11 County." The  act authorizes and directs the board of corn- 
missioilers to issue $30,000 in coupon bonds, i n  denominations of $1,000 
cacli, bearing interest from date a t  a rate not to csceed 6 per cent, for 
the purpose of acquiring and purchasing a site, and erecting and equip- 
ping n school building in Cross Xi11 District. I t  also providcs that thc 
hoard of commissioriers shall annually levy on the taxable property and 
polls of the district a sufficient tax to pay the i n t e r ~ s t  on the bonds and 
to create a sinking fund for the payrncilt of the principal; that  the 
bond? shall be payable exclusirely out of the tax so levied and collected; 
and that authority to issue the bonds shall not be restricted by any debt 
limit or by the existence or nonexistence of a union school i n  the dis- 
trict. As a condition precedent to the issuance of the bonds an election 
was held and the bonds were duly authorized after all the formalities 
and preliminary matters had been strictly complied with. The  only 
question is whether the plaintiff has the right to issue the bonds in the 
name of the county. Judge Oglesby was of opinion that  the plaintiff 
has such right, a i d  gave judgment accordingly. The  defendant ex- 
cepted and appealed. 
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Pless, Winbome, Pless & Proctor for plaintif. 
Hudgins, Watson, & Washburn for defendant. 

ADAMS, J. After the qualified voters of the district had approved the 
issuance of the bonds the board of commissioners judicially determined 
the result and resolved that the bonds should be known as the "Cross 
Mill District School Building Bonds," should be issued in  the name of 
the county, and should be payable exclusirely out of taxes to be levied on 
the polls and the taxable property of the district. The bonds were 
awarded to the defendant as the highest bidder, but were refused by it 
on the ground that they could not legally be issued in the name of 
McDowell County. Whether they can be issued in the name of the 
county is the only question for decision. 

The special act authorizes and directs the board of county commis- 
sioners to issue bonds which shall be signed by the chairman of the 
board, attested by the clerk, and impressed with the corporate seal of 
the county, but i t  contains no express provision as to the name of the 
promissor. The bonds and the coupons are to be issued "for and on 
account of" the district; but the corporate seal of the county and the 
signature of the chairman and of the clerk, which are prerequisite to 
the validity of the bonds, seem to indicate the legislative intent to have 
the bonds issued in the name of the county. There is no provision that 
they shall be issued in the name of .the district; and in the absence of 
specific authority conferred by the Legislature the district has no power 
either to issue bofids or to levy taxes. Brown v. Comn:., 173 N. C., 598. 
This principle is in  accord with the legislative policy previously adopted 
in reference to issuing bonds for special school taxing districts or local 
tax districts within which a union school is maintained. I f  authorized 
by a majority of the qualified voters, the bonds of such districts shall be 
issued by the board of county commissioners in the name of the county, 
and shall be payable out of taxes to be levied in  the district. 3 C. S., 
5669, 5670. These sections were not applicable to the election held in 
the Cross Mill District because within the district no union school was 
maintained; but the legislative mandate that bonds of the designated 
districts should be issued in the name of the county is at  least 
in the case under consideration, A county, moreover, is a body politic 
and corporate whose powers are exercised by the board of commis- 
sioners; and the board's exercise of statutory powers is in  contemplation 
of law the exercise of such powers by the county. The Code, sec. 704; 
Revisal, sec. 1310; C .  S., see. 1290; Fountain v. Pitt, 171 N. C., 113; 
S. v. Jennette, 190 N.  C., 96. Why should the bonds not be issued in 
the name of the county "for and on account of the district," as the 
special act ~ rov ides?  Each bond must bear upon its face the purpose 
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for which i t  is issued and must designate the taxes out of which it is to 
be paid. While the taxes are  to be levied on property and polls within 
the district the bonds, instead of being issued in  the name of the district, 
may be issued for its benefit arid on i ts  behalf in the name of the county. 
This  does not signify that  the indebtedness shall thereby become that of 
the county. I n  Comrs. c. State Treasurer, 174 S. C., 141, the Court 
said: "It is  a fundamental principle in the law of tasation that  taxes 
may o n l ~  bc leried for public purposes and for the benefit of the public 
on whom they arc imposed, and to lay these burdens upon one district 
for benefits appertaining solely to another is  i n  clear violation of estab- 
lished principles of right and contrary to the express prorisio~is of our 
Constitution, Art .  I, see. 17, ~ i h i c l l  forbids that  any person shall be 
disseized of his freehold liberties and privileges or in any manner de- 
pri~*ed of his life, liberty or property but by the law of the land." 

Our coiiclusion finds support i n  UTOIL'TI; c. Contrs., supra, and in 
- I f f h o d  r.. Co?nrs., 148 N. C., 77 .  See, also, Jones c. Comrs., 107 
S. C., 2.18; XcCracken c. R. R., 168 N. C., 62; Cnsey v. Dare Co., 
ibid., 285. 

The judgment of the Superior Court is 
Affirmed. 

E. H. WALLER ET AL. r. C. A. DUDLEY, JR. 

(Filed 25 June, 1927.) 

1. Reference-Boundaries-Dividing Line-Statutes. 
A compulsory reference may be ordered by the trial judge in an actioll 

involving the true location of a dividing line between the owners of 
adjoining lands, in an action of trespass, arid the wrongful cuttirlg of 
timber, where the location of the line is conu~)lioitetI o r  require< 11 ~ ~ c ~ ~ ~ * o ~ r ; i l  
view of the premises. C .  S., 673 ( 3 ) .  

2. Trespass-Boundaries-Dividing Lines-Parties. 
I n  an action for trespass upon the plaintiff's lands and damag~s  for thv 

unlawful cutting and removing of timber trees, etc,  growing upon tht. 
lands in dispute involving the question of the true dividing line between 
the adjoining lands of the parties, the question as to defendant's like 
trespass upon other lands and damges to the owners does not arise, and- 
it is not error for the trial judge to refuse to make other parties to the 
action, or exclude evidence of their boundaries. 

APPEAL by defendant from Devin, J., at November Term, 1926, of 
LENOIR. 

Civil action in  trespass to recover damages for an  alleged wrongful 
cutting of plaintiff's timber. 



140 I N  T H E  SUPREME COURT. [I94 

A question of boundary being involved, the cause was referred under 
the statute to Ron. D. M. Clark, who heard the evidence, found the 
facts and made his report to the court. I n  said report the dividing line 
between the lands of the plaintiffs and the defendant was established and 
the plaintiffs awarded $796 as damages for the wrongful cutting of their 
timber by the defendant. On exceptions duly filed and demand for a 
jury trial, the following issues were submitted to the jury: 

''1. Did the defendant trespass upon the lands of plaintiffs and cut 
and remove therefrom cord wood and timber trees as :alleged? Answer: 
Yes, 

"2. I f  so, what damages, if any, are plaintiffs entitled to recover? 
Answer : $450." 

From a judgment on the verdict in favor of plaintiffs, the defendant 
appeals, assigning errors. 

Rouse & Rouse and Suttolt & Greene for plaintiffs. 
Shaw & Jones for defendant. 

STAOY, C. J. The first exception imputes error to the trial court in 
ordering a reference in this case. The exception is without merit. C. S., 
573, provides for a compulsory reference, "3. Where the case involves 
a complicated question of boundary, or one which requires a personal 
view of the premises." Kelly v. Lumber Co., 157 N .  C!., 175. See, also, 
Burroughs v. Umstead, 193 N. C., 842. 

The defendant next complains at  the action of the trial court in re- 
fusing "to make those persons who own property adjoining the mill- 
pond parties to this action." So far  as appears from the record, no 
error seems to have been committed in this ruling. Simply because other 
lands, like those belonging to the plaintiffs and the defendant, border 
on the mill-pond, is no reason why the owners of such other lands should 
be made parties to an action involving the right to cut timber trees 
along the dividing line between plaintiffs' and defendant's lands. They 
may or may not have had some reason to prefer that the defendant win 
this suit, but they apparently have no legal interzst in the subject-matter 
of the controversy. 

Likewise, the ruling of the trial court in excluding evidence tending 
to show the boundaries of such other lands along the mill-pond is with- 
out significance on the present record. 

The remaining exceptions, which hare not been abandoned, are 
equally untenable and cannot be sustained. See 193 N.  C., at  pages 354 
and 749 for two opinions written in this same case dcaling with ques- 
tions of procedure on appeal. 

No  error. 



X. C.] SPRISG TERN, 1927. 1 4 1  

('OI,E BROOKS, A ~ h ~ ~ r ~ s r ~ ~ a r o i <  or  ItOT IlltOOKS, v. SUKCR13CST 
LUMBER CO31PAKY. 

(Piled 23 June, 1927.) 

1. Employer and  Employee--Master a n d  Servant - Negligence - Rail- 
roads--Logging Roads--Comparative Negligence-Damages. 

A logging road comes within the provisions of C .  S., 3467, and whcre an 
employee thereof, in the scope of his duties, is injured by its negl~gcilcr. 
the doctrine of comparative negligence applies, and contributory negli- 
gence by tlic employee will not bar a recovery in an action hy his :ttlnrirt- 
istrator to recover for his wrongful death. 

2. ilctions-Wrongful Death-Nonsuit-Removal of Causes - Courts- 
Jurisdiction-Limitation of Actions. 

C. S., 10, requiring that to m a i ~ ~ t a i n  an action for dain~cp% for ;I wro11g- 
ful death it   nu st be brought in a year, construed with C. S., 416. c~stcntls 
the time within which the action must be brought in  case of nonsnit to tlie 
extreme limit of two years, and where the defendal~t has, untlcr the, 
Federal statutes, removed the cause from the State to the Feder:il Co~lr t ,  
and there taken a nonsuit, ant1 has commence11 his action ng:li~l in the 
State court, the fact that the second action between the same ltartic% 
upon the same subject-matter, was commencetl in tlie State court more 
than one year after the date of the death does not bar tlie plaintiff's right 
of action. 

3. Master and  Srrvant-Employer and  Employee - Segligence - Com- 
parative Negligence-Verdict-Damages-iI1qeal a n d  Error .  

Where the plaintiff's complaint clemands cl:~mapc~s in a certain nlnount 
in his action involving the issue7 of ueplifience and contributory negligence. 
and the application of the rule of comparative negligence undcr the pro- 
visions of C. s., 3467, the fact that  the jury has rendered a vertlict for 
damages to the full amount demanded in the complaint under a propcr 
instruction does not alone show that the jury had failed to follow the 
rule of damages prescribed in such instances, and the verdict nil1 not 
on that ground be disturbed on appeal. 

APPEAL by defendant  f r o m  Hai-tcaod, J., a t  S o ~ . e m b e r  Term,  1926, 
of MACOX. No error .  

Action to recover damages f o r  the  wrongful death of plaintiff's intes- 
tate, who at the  t ime he  sustained the  in jur ies  which caused h i s  death,  
was a n  employee of defendant, a corporation engaged i n  the  operation 
of a logging road  i n  Haywood County, N. C. 

T h e  issues submit ted to  t h e  j u r y  were answered as  follows: 

1. Was plaintiff's intestate  killed by  the  negligence of t h e  defendant, 

as alleged i n  t h e  compla in t?  Answer : Yes. 
2. D i d  plaintiff's intestate  by  h i s  own negligence contribute to his 

death, as  alleged i n  t h e  answer?  Answer : Yes. 
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3. What damage, if any, is plaintiff entitled to ~ e c o r e r ?  Answer: 
$3,000. 

4. I s  the plaintiff's cause of action barred by the statute of limita 
tions, as alleged in the answer? Answer: No. 

From judgment on the verdict defendant appealed to the Supreme 
Court. 

H o r n  & Patton,, and Bourne, Parker & Jones for plaintiff. 
P. C.  Smith, A .  Ha71 Johnston. and Alley & Alley f o r  defendant. 

CONKOR, J. There was evidence at the trial of this action sufficient 
to sustain affirmative answers to both the first and second issues sub- 
mitted to the jury. Defendant, a corporation organized under the laws 
of the State of Delaware, owns and operates within this State a logging 
road. Plaintiff's intestate was employed by defendant as a brakeman on 
a train operated by defendant on this road. At the time he sustained his 
fatal injuries, caused by the negligence of defendant, as the evidence 
tends to show, and as the jury found as appears by the answer to the 
first issue, plaintiff's intestate was engaged in the performance of his 
duties as an employee of defendant. His  contributory negligence, there- 
fore, does not bar a recovery by plaintiff, his administrator in this 
action. C. S., 160, 3467, 3470. There was no error in the refusal of the 
court to allow the motions of defendant for judgment as of nonsuit, 
made first at the close of the evidence introduced by plaintiff, and 
again at the close of all the evidence. C. S., 567. Assignments of error 
based upon exceptions to the refusal to allow these motions are not 
sustained. 

Plaintiff's intestate died on 20 November, 1923. This action was 
begun 8 September, 1925, more than one year from the date of his 
death. C. S., 160. I t  was agreed, however, at  the trjal, that an action 
based upon the same cause of action as that set out in  the complaint 
herein, was begun by the plaintiff against the defendant in the Superior 
Court of Macon County, N. C., on 3 March, 1924; that is, within one 
year from the date of his death. The complaint in said action was filed 
on 12 March, 1924. On 31 March, 1924, upon petition of defendant, 
that action was removed from the Superior Court of Macon County to 
the District Court of the United States for the Western District of 
North Carolina for trial, under the provisions of the act of Congress. 
An answer was filed by defendant in  the District Court on 3 May, 1924, 
and a reply thereto by plaintiff on 26 May, 1924. 'The action there- 
after pended in the District Court until 3 August, 1925, on which day 
plaintiff took a voluntary nonsuit. This action was thereupon begun 
in the Superior Court of Macon County within less than a year after 
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the date of the nonsuit in the United States District Court. Defendant 
excepted to the instruction of the court that if the jury believed the 
evidence pertinent to the fourth issue, they would answer said issue, 
"No." 

Defendant's assignment of error based upon this exception cannot be 
sustained. I t  has been held by this Court that C. S., 415, providing 
that if the  lai in tiff is nonsuited in an action commenced w ~ t h i n  the 
time prescribed therefor, he may commence a new action within one 
year after such nonsuit, is applicable to an action for wrongful death 
under C. S., 160, which provides that such action must be brought 
within one year after the death. I'rull v. R. R., 151 N. C., 545. I t  has 
also been held that where an action has been removed from the State 
court to the Federal Court, under the act of Congress providing for 
such remoral, and a voluntary nonsuit i s  taken by plaintiff in the action 
while same is pending in the Federal Court, he may bring a new actio11 
upon the same cause of action in the State court within one year from 
the date of such nonsuit, by reason of the provisions of C. S., 415. 
Fleming z.. R. R., 128 N. C., 80. This case is cited in the Case So te  to 
Young v. Southern Ball T .  & T. Co., 75 S. C., 326, 55 S. E., 765, 
7 L. R. A. (N. S.), 501. I n  that case i t  is held that the removal of a 
suit from a State to a Federal Court does not confer upon the latter 
such exclusive jurisdiction that upon its entering an order of discon- 
tinuance, plaintiff cannot institute a new action upon theisamc cause in Y the State court, laying the damages so low as to pre-c7ent a second re- 
moval. I n  the note to the opinion in that case, as reported in 7 L. R. A. 
(N. S.), 501, i t  is said: "With the exception of one decision, and a few 
dir fa ,  the cases are unanimous in favor of the doctrine of Young v. 
Southern Bell T .  & T .  Co., that the removal to the Federal Court of an 
action commenced in a State court does not, in the event the action is 
dismissed in the Federal Court, without a decision on the merits, upon 
the plaintiff's motion or upon his voluntary submission to a nonsuit, 
prevent him from commencing and maintaining a new action upon the 
same cause of action in the State court." See cases cited in support of 
this statement of the law. 

This Court has held, however, that C. S., 415, is not applicable to 
an action brought in a State court under the Federal Employers' Lia- 
bility Act, King v. R. R., 176 N. C., 301; Belch v. R. R., 176 N. C., 22. 
I n  the opinion in the latter case, Hoke, J., says: "We are not inad- 
vertent to several decisions of our own Court which hold that this pro- 
vision (Rev., 370, now C. s., 514) allowing a new action to be brought 
within twelve months after nonsuit, applies to all cases of nonsuit, 
including actions for wrongfully causing the death of another, required 
by our statute to be brought within one year after the death (Rev., 59, 
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]low C. S., 160),  and held with us to bc a statutory condition of liability. 
G'~i l le i lge  v. R. R., 148 N. C., 567; -1 lcek ins  v. R. R., 131 N. C., 1. Eu t  
whilc this is the recognized position as to suits governed by the laws of 
this jurisdiction, i t  may not be allowed to prevail when a Federal statute 
caonferring the right of action has fixed upon two years as the time 
witliin which the action should be brought, without any modification by 
reason of the pending of a formcr suit ;  and our highest Court, as 
stated, construing the law, has held that the statute itself affords the 
cwlusive and controlling rule of liability in  all cases coming under its 
prorisions." This  action was brought under the laws of this State and 
not under the Federal statute;  the rights of the parties must therefore 
be drtermincd, not by the Federal statute, but by the laws of this State. 
Sce R i n g  v. R. R., supra. Defendant's road and it3 operation of the 
same is exclusively intrastate. 

The evidence pertinent to the third issue involving the amount which 
plaintiff is entitled to recover in  this action, as damages, tends to show 
that his intestate a t  the date of his death mas 29 jears of age. H i s  
prcrious health had been good. H e  was employed by defendant as a 
brakeman and flagman, and was engaged in  the performance of his 
duties at  the time he JWS injured. Plaintiff, who is his father, testified 
that he  did not know what his wages were, but that  he  thought he was 
canring about $3.50 per day. These are  the only facts which the evi- 
dence tends to show pertinent to this issue; I n  his complaint plaintiff 
alleges that by reason of the wrongful acts of defendant he  suffered 
great damage in the sum of $3,000. 

C. S., 3467, which is applicable to this action, is in words as follows : 
"In  all actions hereafter brought against any common carrier by rail- 
road to recover damages for  personal injury to a n  employee, or where 
such injuries have resultcd ill his death, the fact that the employee may 
hare  been guilty of contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury in  proportion to the 
amount of negligence attributable to such employee." See, also, C. S., 
3470. 

I n  his charge the court instructed the jury fully and correctly in 
accordance with the statute. There is no exception in the case on 
appeal to these instructions. The following statement, however, appears 
therein : 

"Upon the coming i n  of the verdict by the jury i n  this case, the court 
asked the jury if i t  had agreed upon its verdict, and. the jury replied 
that i t  had. The court then directed the clerk to take the verdict. The 
clerk took the written verdict and read same in  open court. At this 
point and before the clerk had been ordered to record the verdict, and 
before the jury had been permitted to separate, counsel for plaintiff an- 
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iiounced to the court that  there might be some question as to whether o r  
not the answer to the third issue was proper, and asked that  the jury be 
directed under a charge from the court to take this issue back for re- 
consideration." Jus t  prior to the coming in of the verdict, the court had 
adiourned for the noon recess. 

Upon motion of plaintiff's counsel, as above set out, the court directed 
the jury to keep their seats i n  the box pending his decision. 

To the motion above-named, defendant's counsel objected, insisting 
that  the verdict h a d  been received, and when so received, upon the 
verdict, defendant was entitled to a new trial. The  court i n  its dis- 
cretion, overruled the motion of plaintiff's counsel and accepted the 
verdict, and signed the judgment as appears in the record. Defendant 
excepted and assigns as error the signing of the judgment upon the 
verdict. Defendant contmds that  i t  appears on the facc of the verdict, 
considered in connection with the allegations of the complaint, that  the 
jury did not diminish the damages, assessed by them, in proportion to 
the negligence of plaintiff's intestate, which they found contributed to 
his death. 

It cannot be held as a matter of law that  the jury disregarded the 
instructions of the court as to the lam to be applied by them in deter- 
mining the amount which plaintiff as administrator of deceased was - 
entitled to recover in  this action as damages, i n  the event they should 
answer the first and second issues in  the affirmative. This amount by 
reason of the allegations of the complaint was limited to $3,000. The 
purpose of this limitation is manifest. Plaintiff chose to limit the 
amount which he demanded as damages to $3,000, rather than demand 
a larger sum, to which upon his allegation and proof, he may well have 
thought he was entitled to recover of defendant, a nonresident, who had 
procured the removal of the former action from the State court to the 
Federal Court, because plaintiff had demanded in  that  action a sum in 
excess of $3,000. The  plaintiff was well within his  rights i n  thus limit- 
ing the amount for which he demanded damages, for the purpose of 
preventing the removal of this action, for trial in the Federal Court, 
doubtless being moved to do so because of the greater expense invoIved 
in  a tr ial  i n  that  court than in  the State court. 

I t  is apparent that  the jury found that  the full amount of plaintiff's 
damage, caused by the negligence of defendant, was in excess of $3,000, 
and. in accordance with the instruction of the court diminished such 
damages in  proportion to the amount of negligence attributable to plain- 
tiff's intestate, which contributed to his death, as determined by them. 

The full damages which plaintiff has sustained by the negligence of 
defendant must, under the statute, be diminished by a sum which bears 
the same proportion to said damages as  the contributory negligence of 
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plaintiff's intestate bears to  the  negligence of defendant. Davis v. R. R., 
175  N. C., 648, c i t i ~ ~ g  R. R. v. Tilghman, 237 IT. S., 500, 59 L. Ed., 
1069. d f a i r  interpretat ion of t h e  verdict does not reauire  t h e  conclu- 
sion t h a t  i n  answering the t h i r d  issue the  j u r y  disregarded t h e  instruc- 
tion of the  court.  

There  was n o  e r ror  i n  rendering judgment upon  t h e  verdict. Other  
assignnlents of e r ror  h a r e  been considered; they cannot be sustained. 
T h e  judgment is affirmed. 

N o  error .  

JAMES R. PESTUFF v. JOHS A. PARK, 0. J. COE'FIX AXD TIi\IICS 
PUBLISHISG COMPANY. 

(Filed 25 June, 1927.) 

1. Constitutional Law-Libel-Newspapers-RetraxiG-Statutes. 
C. S., 2429, 2430, and 2431, providing that  a newspaper publishing a 

libel may avoid, under certain conditions, the payment of punitive damages 
is not discriminatory, but a constitutional enac tme~t .  Const. of Sorth 
Carolina, Art. I ,  secs. 20, 36. 

2. Same--Actual Damages-Freedom of the Press. 
The "actual damages" recoverable in a suit for libelous publication by 

a iicwspaper in the event of a retrasit ,  allowed by the statute, is for 
pecuniary loss, direct or indirect, or for physical pain and inconvenience, 
and a recovery therefor does not abridge the freedom of the press, as 
iuhibited by our Constitution, Art. I, sec. 20. 

3. Libel-Ne\vspapers-Profession-3Iinister of the Gospel-Damages- 
Libelous per se. 

A publication by a ne\vspaper of and concerning the plaintiff that he was 
an "immigrant ignoramus." and towards those who disagreed with him 
upon the subject of evolution was discourteous, and thot he was suppressed 
on one occnsion for his b a r i n g  and conduct by the chairman of a legisla- 
tive committtv nhicli \ \ a s  consideriug legislation involving the question 
of evolution, e tc .  aEects the calling or profession of the one concerning 
whom the p~~blicntion had been made, and if untrue, is libelous and 
actionable per. se, without evidence of special damages. 

4. Same-Retrasit-EridencoQuestions fo r  Jury-Konsuit. 
Wliere a newspaper has refnsed to publish a retrasjt  for its publication 

of and concerning a minister of the Gospel, which, if untrue, would be 
libelous, and publishes its refusal, asserting the trutll of its former pub- 
lication, and contrasting the plaintiff with other well-known ministers of 
the Gospel in the territory of its circulation, the reassertion of the truth 
of the former publication and the matter contained in the latter, together 
with other pertinent circ~~mstances, are proper to be considered by the 
jury a s  evidence that the plaintiff, in his action for libel, had been injured 
in his vocatinn as  a minister of the Gospel, and sufficient to deny defend- 
ant's moton as  of nonsuit thereon. 
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5. Same-PleadingsJustiAcation-Mitigating Circumstances. 
In order to show circumstances under which a libel was published, that 

the jury should consider as mitigating circumstances that would reduce 
the amount of damages in an action for libel against a newspaper, the 
defendant must plead the justification or the mitigating circumstances 
relied on. 

APPEAL by plaintiff from Stack, J., at October Term, 1926, of 
CABARRUS. Reversed. 

This is a civil action brought by plaintiff against defendants for libel. 
The Times Publishing Company, being a corporation and publishing 
The Raleigh Times, John A. Park, the publisher, and 0. J. Coffin the 
editor. Plaintiff alleges that The Raleigh Times has a large circula- 
tion in the city of Raleigh and surrounding territory, and has some cir- 
culation in Cabarrus County. He  further alleges : 

'-2. That the plaintiff is a resident of Concord, Cabarrus County, 
N. C., and is now the pastor in charge of McGill Street Baptist Church, 
in the city of Concord; that the plaintiff, instead of being an 'immi- 
grant ignoramus,' as alleged by defendant in the libelous and defama- 
tory article hereinafter complained of, is a native of North Carolina, 
having been born and reared in Rutherford County, N. C., and lived 
there till serenteen p a r s  of age, and was prepared for college at Moores- 
boro Academy in Rutherford County; that he is a graduate of Furman 
Cniwrsity at Greenrille, S. C.; a graduate of Southern Baptist Theo- 
logical Seminary at Louisville, Ky.; that he spent two years in post 
graduate study at Shurtleff College, at Upper Alton, Ill.; that he spent 
three years in post graduate study at the University of Chicago, at  
Chicago, Ill.; that he has the degree of Doctor of Philosophy; that his 
Alma Mater, Furman Unirersity, has conferred on him the honorary 
dcgree of Doctor of Divinity; that he has served as educator i n  the fol- 
lowing: as Dean of Burlington Institute, at Burlington, Iowa; Dean of 
San Marcos Baptist Academy, at  San Marcos, Texas; as President of 
Stephens College, Columbia, Mo. That in addition to his services as 
an educator he has filled the following pastorates, riz.: Pastor of First 
Baptist Church, Shelbino, Mo. ; First Baptist Church, St. Joseph, Mo. ; 
Pastor First Baptist Church, Gonzales, Texas, and now pastor of McGill 
Street Baptist Church of Concord, N. C. 

"3. That the defendants, on 23 February, 1926, contrivingly and 
nickedlg and maliciously intending to injure the plaintiff in  his good 
name, fame, credit and character, both as an individual and as an edu- 
cator and as a minister of the Gospel, and to bring him both as an indi- 
vidual and as an educator and as a minister of the Gospel into public 
ridicule, contempt, disgrace and scandal with and amongst his neigh- 
bors, members of his congregation, and members of all the churches of 



148 I N  T H E  SUPREME COURT. [I94 

the Baptist denomination in the city of Raleigh, and the State of 
North Carolina, and to cause it to be believed and suspected by the citi- 
zens of North Carolina, both in  the city of Concord and in the city of 
Raleigh, and elsewhere, and especially by the members of the Baptist 
denomination in  said city of Raleigh and eleewhe~e i=~ the State of 
North Carolina that he, the said plaintiff, had been, and was guilty of 
being as defendants alleged, an 'unmannerly' and 'discourteous' person 
who had to be 'suppressed,' and that he was 'ignorant' and an 'un- 
charitable' minister of the Gospel, and withal an 'immigrant ignoramus,' 
with an implied insinuation that his character was 'unproven,' said de- 
fendants tovex, harass, oppress and destroy plaintiff's personal and pro- 
fessional character and reputation, both as a scholar and as a Baptist 
minister, did falsely and maliciously compose, write and publish in a 
newspaper called The Raleigh Times of and concerning him the said 

a false, contemptubus, scandalous and defamatory libel here- 
inafter set forth, viz. 

" 'We see by the Sunday morning paper of this city that Fuquay 
Springs, under the leadership of one Pentuff, of Concord, has declared 
war against what i t  is pleased to call evolution. 

" 'We cannot say that Fuquay Springs does not know its stuff, but we 
do state without fear of successful contradiction that if i t  learned about 
evolution from Pentuff, i t  might just as well go back to the encyclopedia 
or some other authority for additional information. 

" 'For Pentuff, if our memory does not play us false, is the same chap 
who tried to tell the legislative committee on education all about evolu- 
tion at  the last session of the General Assembly. He  was supposed to be 
shedding light on the Poole resolution and its probable results. Beyond 
stating categorically that he had been president of a college or two, of 
which nobody in the audience had ever heard, and that science had dis- 
approved something that he called "evolution," but had evidently never 
met, he contributed anything to the discussion. 

" 'He was, indeed, so unmannerly in  his approach to the matter before 
the House, so discourteous to those whom he deemed to be in disagree 
ment with him, that the chairman of the committee, Representative 
Connor of Wilson, suppressed him. 

" 'At Fuquay Springs, with none to check his observations or to make 
him justify his conclusions, we have no doubt that he convinced the 
more vociferous members of his audience that he knew something about 
the subject on which he elected to converse. 

'('There has not to our knowledge appeared in  public within the 
memory of the present generation of North Carolina a more ignorant 
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man than Pentuff, or one less charitable towards men who might hon- 
estly disagree with him. I f  Fuquay Springs will insist on taking the 
word of an immigrant ignoramus against that of men of proven char- 
acter and intelligence, such as Drs. Vann and, Poteat, whom i t  has 
known all their lives, we suppose there is nothing that can be done 
about it. 

(' 'But i t  does the intelligence of this Wake County community scant 
credit.' 

"That the false, contemptuous, malicious, defamatory and libelous 
matter in above article which plaintiff herein alleges to be false, ma- 
licious and defamatory is in  the following paragraphs, viz. : 

('He was, indeed, so unmannerly in his approach to the matter before 
the House, so discourteous to those to whom he deemed to be in dis- 
agreement with him that the chairman of the committee, Representative 
Connor, of Wilson, suppressed him. 

"St Fuquay Springs, with none to check his observations or to make 
him justify his conclusions, we have no doubt that he convinced the 
more vociferous members of his audience that he knew something about 
the subject on which he elected to converse. 

"There has not, to our knowledge, appeared in  public within the 
memory of the present generation of North Carolinians, a more ignorant 
man than Pentuff, or one less charitable towards men who might hon- 
estly disagree with him. I f  Fuquay Springs will insist on taking the 
word of an immigrant ignoramus against that of men of proven char- 
acter and intelligence, such as Drs. Vann and Poteat, whom i t  has known 
all their lives, we suppose there is nothing that can be done about it. 

"But i t  does the intelligence of the Wake County community scant 
credit." 

"4. That by reason of said publication i n  said Raleigh Times, a news- 
paper ha'ving a large circulation in the city of ~ a l e i ~ h  and surrounding 
counties, and also having a circulation in  city of Concord, where plain- 
tiff resides, and by means of committing of several wrongs and griev- 
ances by said defendant, the plaintiff has been, and still is, injured in  
his p o d  name, fame, credit, character and reputation both as a n  indi- 
vidual and professionally as an educator and as a minister of the Gospel 
and brought into public ridicule, contempt, disgrace and disrepute with 
and amongst a large body of citizens to plaintiff unknown, the same 
being readers of said Baleigh Times, and being persons who have read 
said libelous and defamatory article in  said Raleigh Times as above set 
forth, in the following manner, viz. : 

"(a) By reason of the allegation that plaintiff was so 'unmannerly' 
and 'discourteous' before the legislative committee that plaintiff was 
'suppressed' by Chairman Connor, the character of plaintiff is injured 



150 I N  THE SUPREME COURT. [I94 

both as an individual and as an educator, and as a minister of the 
Gospel, by leading people to believe that plaintiff js in fact 'unman- 
nerly' and 'discourteous.' 

"(b) By reason of the allegation that, 'There has not, to our knowl- 
edge, appeared in public within the memory of the present generation a 
more ignoralnt man than Pentuff, or one less charitable, and by reason 
of the further allegation that, "If Fuquay Springs will insist on taking 
the word of an 'immigrant ignoramus' against that of men of 'prorm' 
character and intelligence such as Drs. Vann and I'oteat, me supposc 
there is nothing that can be done about it,' the character and rcputa- 
tion of plaintiff as a teacher and educator and as a minister of the 
Gospel is greatly injured, damaged and destroyed in that said plaintiff 
as an educator and as a minister of the Gospel is largely dependent for 
his livelihood and living upon his being acceptable as an educator and 
as a minister of the Gospel, and said defendants have wrongfully, ma- 
liciously and by false statements created the belief and impression that 
plaintiff is 'ignorant' and an 'ignoramus,' and thercfore not fit to be 
chosen either as an educator or as a minister of tEle Gospel, thereby 
depriving plaintiff of the possibility of securing employment either as 
teacher or minister outside the circles where he is already well and 
favorably known. 

"(c) That by reason of said false and malicious and libelous and . , 
defamatory publication by defendant, plaintiff has suffered great mental 
anguish, both personally and in contemplation of the pain and suffering 
caused to plaintiff's wife on account of said publication by defendant. 

"That by reason of the said publication and the said injury to his char- 
acter and reputation as an educator and as an individual and a minister 
of the Gospel, and the said mental anguish and suffering as above set 
forth, the plaintiff has been and is still damaged in the sum of twenty- 
five thousand dollars. 

" 5 .  That plaintiff did five or more days before the commencement of 
action serve notice in writing on the defendants, specifying the articles 
and the statements therein which were false, libelous aild defamatory, 
and the defendants have made no retraction or apology therefor." 
Demand for damages, $25,000. 

The answer of defendants admits The Times Publishing Companx is 
a corporation and publishes The Raleigh Times; Jobn A. Park is the 
publisher, and 0. J. Coffin the editor. And further : 

"2. Answering allegation two of the complaint, these defendants admit 
that James R. Pentuff, the plaintiff, resides in Concord, Korth Carolina, 
and at the time of the filing of the complaint herein was pastor of 
McGill Street Baptist Church in said city; that the words 'immigrant 
ignoramus' referred to in said allegation as used in the editorial appear- 
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ing in The  Rale igh  T i m e s  of nliich plaintiff co~nplailis were true, but 
these defendants expressly deny that they wrote or published any libelous 
arid defamatory article, as alleged; and that as to all other allegations 
and things contained in said allcgation, these defendailts have no knowl- 
edge or iuforniation sufficient to form a belief tliereoii, and therefore 
deny thc sarne. 

''3. A~isncr ing  allegation threc of the coniplai~it, these defe~idants 
cq rcs s ly  tlcny each and excry allcgation tlicrein contai~icd, ~ ~ c e p t  as to 
the pul~lication of the editorisl from l'11r. EciTcigh T i m e s  therein rwitetl, 
a i d  as to the said editorial these dcfcwda~lts affirm the truth of all state- 
ments therein contaiaed. 

"4. Allegation four of the complaint is dcnictl. 
C( 2. , lnsxering allegation f i ~  e of the coniplaint, these ilefelidants atlniit 

that fire or more days before the comnicncrmcnt of this action a notice 
in writiiig was received through the innil by these defendants, and these 
clefcndants further admit that  tliry have nlxde no retraction or apology 
oil account of the editorial complained of. 

"Wherefore, having fully ansncretl, thcsc defendants p a y  that thi- 
action be dismissed," etc. 

The other necessary facts will be set forth in the opinion. 
At tlic close of plaintiff's evide~icc the defendants n~atle a rnotion for 

judgmc,~~t as in case of nonsuit, nhich inotion was allowed by thc court 
below. The plaintiff excepted, assigned error, and appealed to the 
Supreme Court. 

Z P ~ .  I-. l 'uri ingfon and  X o ~ . ~ - i s o n  f1. C'aldrrell for plaint if. 
.Llberf L. Cox and Hartse(1  CE V a i f s e l l  f o r  defendants .  

CL LIIKWS, J .  011 the trial plaintiff introduced evidence to sustain 
the a l legat io~~s  of thc complaint. Tlle defendants introducwl no evi- 
(IPIICC, hut on cross-examination of plaintiff brought out facts trlitlil~g 
to itnpcwh his credibility as :t ~vitness. 

C. S., 2429, is as follo~vs: "Uefore m y  action, eithrr civil or crilliinal. 
i.; brought for the publication, in a nenspaper or periodical, of a libel, 
the plaintiff or prosecutor sliall at least five days bcfore instituting such 
action serre notice in writing on the defendant, specifying the article 
and the stateriients ther r i~ i  nhich he alleges to be false and defamatory." 

C. S., 2430: "If it  appears upon the trial that said article was pub- 
lished in good faith, that its falsity n a s  due to an honest mistake of the 
facts, and that  there vere  reasoilable grounds for believing that the 
statements in said article were true, and that  within ten days after the 
service of said notice a full and fa i r  correction, apology and retraction 
mas published in  the sarne editioi~s or correepontling issues of tllc news- 
paper or periodical in which said article appeared, and in a conspicuous 
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place and type as was said original article, then the plaintiff i n  such case, 
if a civil action, shall recover only actual damages, and if, i n  criminal 
proceeding, a verdict of 'guilty' is-rendered on such a state of facts, the 
defendant shall be fined a penny and the costs, and no more." 

C. S., 2431: "The two preceding sections shall not apply to anony- 
mous communications and publications." 

The above law was passed by the General Assembly of 1901, ch. 557, 
and is known as the "London Libel La~v." I t  mas held constitutional in 
Osborn zr. Leach, 135 N.  C., a t  p. 641. Douglas, J., concurring in  
result, said:  "While concurring in the result, I feel constrained to say 
that  in my opinion the so-called 'Libel is unconstitutional, inasmuch 
as it discriminates between the editor of a newspaper and the ordinary 
citizen. I f  I write a letter libeling an  editor, that  perhaps a t  most ten 
people may see, and he  libels me by printing idcntic,d charges against 
me that  f c n  thousand people may see, I am subject to pains and penalties 
from which he is exempted by operation of the statute Whatever other 
merits the act may have, I do not think that  such discrimination can be 
sustaincci under the explicit provision of our Constitution. I t  is, how- 
ever, due to the Court to s a y t h a t  its opinion eliminatw from the act its 
most dangerous features. IYalLer, J., concurs in  result only. Connor J., 
did not sit on the hearing of this case." 

The words "actual damages," i n  the "London Libel Law," include 
(1) pecuniary loss, direct or indirect; ( 2 )  damages for physical pain 
and inconwnience; (3 )  damages for mental suffering; (4 )  darnages 
for injury to reputation; therefore, it  does not abridge the responsibility 
for the abuse of the freedom of the press and is unconstitutional. The  
statute was held constitutional, as i t  forgave punifivc! damages in case 
of retraction. Osborn v. Leach, supra; Connor and Cheshire, Const. 
of K. C., Anno., p. 95. 

Similar acts have been held constitutional and unconstitutional in 
other states. The  decision in  the Osborn case, supra, is the l a v  of this 
jurisdiction. 

Plaintiff offered in evidence the editorial contained in The Raleigh 
Times of 24 March, 19.26, as  follows: 

"One J. R. Pentuff of Concord, by profession a preacher and Ph.D., 
and by practice of recent months somewhat of an  agitator presumably 
in  the interest of the fa i th  founded some two millenniums since by a 
certain Carpenter of Nazareth, has filed against the Times Publishing 
Company, J o h n  A. Pa rk ,  president, and Oscar J. Coffin, editor, suit for 
$25,000, alleged libel contained in an  editorial of The Raleigh Times of 
23 February. 
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"First notice of Y r .  Pentuff's intention was received 011 4 Xarch  by 
Editor Coffin in a letter adilresscd to him and John  A. I'ark, president 
of The Times Publishing Compal~y.  This letter we quote esactly a9 
written, allowing for a little variation on the part  of a l i l~otype machine. 
which cannot do everything a typewriter n ill. 

''Mr. Pentuff v rote : 
" 'To John A. Park ,  publisher, 0. J. Coffin, editor, a l ~ l  T imts  P11blis11- 

ing Compaiiy, puhlisliers of T h e  Raleigh Il'imes: 
'' 'Take notice that the undersigned intends to bring a r i d  action 

against you for damages for the libel upon him by you by rrason of 
your publicatiou ill tlie edition of 23 Ftbruary ,  1926, of 7 ' 1 1 ~  Raleigh 
Timps, the following article: The  editorial a t  top of second column 
headed "Pentuff Reei~ters Evolution Fight," the fo l lo~r i~ ig  statcnicnts in 
said article being false and tlefanlatory : 

" 'There has not to our k~iowletlgt~ apl)eared ill public within the ineni- 
ory of tlie present ge~rert~tion of Sor t l i  Carolinians a inorc ignorant 
mall than  Pentuff, or  one less charitable tonard men who might honestly 
disagree with him. I f  Fuquny S p r i ~ ~ ~ s  will insist on taking the word 
of an  immigrant ignoramus against that  of men of provcn character and 
intelligence, such as Drs. Tram and Potcat, n h o  i t  has been known all 
their lives, we suppose there rs nothing that can be done about it.  

" 'He was, indeed, so u n n l a ~ ~ ~ i e r l y  in his approach to t l i ~  mat tw before 
the house, so discourteous to those nhorn lie deemed to be in disagree- 
ment ni t l i  hi111 that tlie cliairn~arl of the con~niittee, Represcwtzrtiw 
Connor, of Wilson, suppressed liirll. (Signed) J. R. Pentuff. Cou- 
cord. S. C., 3 March, 1026.' 

"Puhlisl-ier P a r k  being out of the city, and tlie editor seeiiig nothing 
then as lie dots now to retract or apologize for, nothing was done about 
tlie matter. Perhaps l ' h ~  l'imes outfit had somc doubt as to whether a 
lawyer could be found u h o  would bring a suit O H  grounds so untmable. 

"Th t  author of tlie alleged libel, for a niattcr of some cight ymr5 
editor of this paper, did not a t  tlie time of its writing or a t  the receipt 
of J I r .  Pentuff's letter, and does not now consider his tlewription of 
Mr.  Pentuff as 'an ilnniigrant igllol.'amus,' or 'unrnanncrly,' to be artio11- 
able. Howerer, that is for the courts, a t  tlie demand of Mr. P tn tu f f ,  
to determine. 

"There is nothing to add to what has been said; that  i s  no dcsire or  
intention on the part  of The Times to subtract anything. I n  our 
opinion, J. R. Pentuff  is ignorant, he is  unmannerly in debate, and hc 
is uncharitable in his  dealings with good and intelligent men of even 
his  own denomination. 

"If that be 'false and defamatory,' let him make tlie most of it." 
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The question presented for our consideration: Was the alleged edito- 
rial actionable per se* 

The action of  lai in tiff is based on the editorial of 23 February, 1926, 
and not on the editorial of 24 March, 1926. 

I n  the present action the defendants made a motion in the court below 
for judgment as in case of nonsuit, which the court allowed. We cannot 
so hold. 

On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonabl!: inference to be 
drawn therefrom. 

There is no dispute about the publication. I t  is not a privileged 
comn~unication, the only question, is i t  libelous per se? 

An action for libel may always be brought when the words published 
espose the plaintiff (1)  to contempt, hatred, scorn or ridicule; or ( 2 )  
are calculated to injure him in his office, profession, calling, or trade. 

'(Everything printed or written which reflects on the character of 
another, and is published without lawful justification or excuse, is a 
libel, whatever the intention may have been. I t  is a tort which consists 
in using language which others, knowing the circumstances, would 
reasonably think to be defamatory of the person complaining of and 
injured by it. The words need not necessarily impute disgraceful con- 
duct to the plaintiff; it is sufficient if they render him contemptible or 
ridiculous. . . . Or which have a tendency to injure him in his office, 
profession, calling, or trade. . . . And so, too, are all words which hold 
the plaintiff up to contempt, hatred, scorn, and ridicule, and which, 
by thus engendering an evil opinion of him in the minds of right-think- 
ing men, tend to deprive him of friendly intercourse and society, such 
as an imputation of scoundrelism." Yewell, Slander and Libel ( 4  ed.), 
pp. 8, 9. Shirley's Leading Cases on the Common Law, 3d Eng. Ed., 
p. 335; 25 Cyc., pp. 326, 327, 328, 329; 36 C. J., p. 1180; Xorey  u .  
Xorning  Journal Asso., 123 N.  Y., p. 207; Sidney a. .lfcFadden S e w s -  
paper Pub.  Co., 242 N .  Y., 208, 151 N. E .  Rep., p. 209; Gattis v. Kilgo, 
128 N. C., p. 424; Paul a. Auction Co., 181 IT. C., p. 1 ;  Hedgepefh 0. 

Coleman, 183 N. C., p. 309; Deese'v. Collins, 191 N C., p. 749. I n  
Hall  v. Hall ,  179 N. C., at p. 573, it is said: '(The defendant fails to 
note the distinction between oral and written slander, or libel, the latter 
being actionable if it tends 'to render the party liable to disgrace, ridi- 
cule, or contempt, and it need not impute any definite infamous crime. 
Simmons  v. Morse, 51 N. C., 7.' Brown v. Lumber Co., 167 N .  C., 11." 

"Many of the statements testified to by the witnesses, and which the 
jury must have found were made by the defendant, imputed, not a lack 
of skill in a particular case, but general ignorance of medical science, 
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incompetency to treat diseases and a general want of professional skill. 
Such statements, made in respect to a practicing physician, are slander- 
ous and actionable without proof of special damages." Cruikshank  v. 
Gordon,  118 N .  Y. Rep., at  p. 183. 

''To impute duncehood or want of scholarship to a member of either 
of the learned professions touches his profession. Cook's Law of Defa- 
mation, 18; Peard  v. Jones ,  Cro. Car., 382. "It is libelous per se to 
publish in a Polish newspaper of a physician largely patronized by 
Poles, that he is a 'blockhead or fool,' adding, 'Can we entrust ourselves 
and our families to his care when he so hates them that he would not 
help a man if he could?' Xi-ug v. Pitms, 162 N. Y., 154, 56 N. E., 526, 
76 Am. St. Rep., 317." 4 Newell, Slander and Libel (4  ed.), p. 20. 
Vol. 50, Central Law Journal, p. 362. 

"Words touching a clergyman in his profession are actionable per se. 
Words are often actionable when spoken of clergymen which would 
not be so if spoken of others. But it does not follow that all words 
which tend to bring a clergyman into disrepute, or which merely impute 
that he had done something wrong, are actionable without proof of 
special damage. The reason always assigned for this distinction be- 
tween clergymen and others is that the charge, if true, would be ground 
of degradation or deprivation. The imputation, therefore, must be 
such as, if true, would tend to prove him unfit to continue his calling, 
and therefore tend more or less directly to proceedings by the proper 
authorities to silence him." Newell, supra,  part sec. 144, p. 176. 
3 Lawson, Rights, Remedies and Practice, sec. 1255; 25 Cyc., p. 335; 
Chaddock v. Br iggs ,  13 Mass., 248; 7 Am. Dec., 137; R e m s e n  v. B r y a n t ,  
56 N. Y. Sup., p. 728. 

I n  Lawson, supl-a, it is said: "Though a charge of immorality, not 
amounting to an indictable crime, is not actionable per se, there is an 
exception in the case of clergyman or priest. Ministers of the Gospel, 
bring teachers and exemplars of moral and Christian duty, a pure and 
unspotted moral character is absolutely necessary to their usefulness. 
. . . His nliole life, and not the hours he is engaged in the pulpit, is 
watched and closely scrutinized. As said in Chaddock  v. Briggs ,  13 
Mass., 248, 'He is separated from the world by his public ordination, 
and carries with him copstantly, whether in or out of the pulpit, superior 
obligations to eshibit in his whole deportment the purity of that religion 
which he professes to teach.' " 

I n  the Chaddock calse, supra ,  it was held actionable per se to charge 
a clergyman with drunkenness. 

The language in the following cases was held actionable per se: "He 
preacheth nothing but lies and malice in the pulpit." Crauden  v. 
TTra1den, 3 Lev., 17, 9 Bac. Abr., 48. 



156 I N  T H E  SUPREME COURT. [ I91 

"I have always known that he was unfit for the ministry, and an 
improper person to be allowed to preach, and was too dangerous and 
indiscreet." Flanders v. Daley, 120 Ga., 885, 48 S. I:., 327. 

T O  publish of a man that he "is a very miserable fellow; no man ill 

this community would say that it is possible for us to injure him to the 
extent of six cents; the community could hardly despise him worse than 
they now do." Brown v. Remington, 7 Wis., 462. 

To  write concerning a man, "I look upon him as a rascal, and 
have watched him for many years." Williams v. Kames, 4 Humph. 
(Tenn.), 9. 

State that a person had "brainstorms." Hibbon v. Moyer (Tex.), 
197 S. W., 1117. 

A letter written to a third person, calling the plaintiff "a villain." 
Bell v. Stone, 1 B. and P., 331; 126 Eng. Rep., p. 933. 

I n  S i m m n s  v. Morse, 51 N .  C., at  p. 7, i t  is said: "Hence, to pub- 
lish, in writing, that a person is a swincEle;r, or a hypocrite, or an itchy 
old toad, has been held to be libelous.'' 

The analysis of the article: I t  must be read in the setting. I t  indi- 
cates that theretofore the Rev. James R. Pentuff, pastor in charge of the 
McGill Street Baptist Church of Concord, N. C., had appeared before 
the General Assembly-the legislative committee on education. The 
heading of the editorial speaks of him as "Pentu f ' ;  again it speaks of 
him as "one Pentu f f ;  again, "Pentu f ' ;  then again, "For Pentuf . . . 
is the same chap," so "unrnannerly," so "di~courteous," the chairman had 
to "suppress him." "There has not to our knowledge appeared in public 
within the memory of the present generation of North Carolinians (1)  a 
more ignorant man than Pentuf;  (2) or one less charitable towards men 
who might honestly disagree with him. I f  Fuquay Springs mill insist 
on taking the word of an immigrant ignoramus against that of men of 
proven charajcter and intelligence, such as," etc. The permissible im- 
plication being that he, being an immigrant ignoramus, his character 
needed to be proven. Webster defines "1gnoramus"tto mean'"An igno- 
rant person, a vain pretender to knowledge, a dunce." 

"A publication claimed to be defamatory must be read and construed 
in the sense. in which the readers to whom it is addressed would ordi- 
narily understand it. So the whole item, including display lines, should 
be read and construed together, and it,s meaning and signification thus 
determined. When thus read, if its meaning is so unambiguous as to 
reasonably bear but one interpretation, it is for the judge to say whether 
that signification is defamatory or not. I f ,  upon the other hand, i t  is 
capable of two meanings, one of which would be libelous and actionable 
and the other not, i t  is for the jury to say, under all .the circumstances 
surrounding its publication, including extraneous facts admissible in 
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evidence, which of the two meanings should be attributed to it by those 
to whom it is addressed or by whom it may be read." Commercia~l Pub- 
lishing Co. c. Smith, 149 Fed. Rep., 704, 706, 707. Peck v. Tribune Co., 
214 U. S., 185, 190; Washington Post Co. v. Chaloner, 250 U. S. Rep., 
at p. 293. 

I t  is contended by defendants that the editorial of 23 February, 1926, 
upon which the action is founded: "The language must particularly 
affect the libelee in his occupation or profession. The editorial herein 
does not refer to the plaintiff's profession as a minister. The defendants 
submit that the article did not attack the plaintiff in his professional 
capacity, and therefore no causc of action was stated on that basis." 

Nemell, Slander and Libel ( 4  ed.), pp. 286-287, says: '(Also, when- 
ever the words of a libel are ambiguous, or the intention of the writer 
equivocal, subsequent libels are admissible in evidence to explain the 
meaning of the first, or to prove the inuendoes, even although such subse- 
quent libels be written after action brought." 

The editorial of 24 March, 1926, makes clear any ambiguity in the 
first article and the unequivocal intention of the writer. The editorial 
of 23 February, 1926, it may be noted, referred to plaintiff as having 
been president of a college and compared him with two well-known 
ministers, one a college president and the other a former college presi- 
dent, of the same denomination, to his discredit. This would indicate 
that even in the first editorial, defendants were referring to plaintiff in 
his calling., The subject of the editorial is one discussed by clergymen 
in their vocation or calling. Morasse v. Brodin, 151 Mass., p. 567; Ohio 
and 111. Ry. Co. v. Press Pub. Co., 48 Fed. Rep., p. 206. We think the 
editorial libelous per se on two grounds, that they expose plaintiff (1)  to 
contempt, hatred, scorn or ridicule; (2) calculated to injure him in  his 
vocation or calling as a minister of the Gospel. 

Const. of N. C., Art. I, sec. 20: "The freedom of the press is one of 
the great bulwarks of liberty, and therefore ought never to be restrained, 
but every individual shall be held responsible for the abuse of the same." 

"In its broadest sense, freedom of the press includes not only exemp- 
tion from censorship, but security against laws, enacted by the legislative 
department of the Government, or measures resorted to by either of the 
other branches for the purpose of stifling just criticism or muffling public 
opinion. Black Const. Law, pp. 472, 473; Cooley Const. Lim., pp. 517, 
518; Ordinaux Const. Leg., p. 236, et seq.; 3 Story Const., p. 731." 
Cowan v. Fairbrother, 118 N. C., at  p. 416. 

Const. of N. C., Art. I, see. 35: "All courts shall be open; and every 
person for an injury done him in his lands, goods, person, or reputation, 
shall have remedy by due course of law, and right and justice adminis- 
tered without sale, denial or delay." 
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"Section 35, Article I, guarantees that every person shall have through 
the courts, 'for an injury to his lands, goods, person, or reputafion.' 
He is entitled by constitutional right to have such injury determined 
and the amount of just compensation for his wrong settled by a jury of 
his peers." Osborn v. Leach, supra, at p. 639. 

H r .  Justice Sanford, in Gitlow v. New York ,  268 U. S., at p. 666, 
says: "It is the fundamental principle, long established, that the free- 
dom of speech and of the press which is secured by the Constitution does 
not confer an absolute right to speak or publish, without responsibility, 
whatever one may choose, or an unrestricted and unbridled license that 
gives immunity, and prevents the punishment of those who abuse this 
freedom. 2 Story, Const. (5  ed.), see. 1580, p. 634, and numerous 
authorities. . . . Reasonably limited, it is said by Story, in the passage 
cited, this freedom is an inestimable privilege in a free government; 
without such limitation, it might become the scourge of the republic." 
Whitney v. California, U. S. Sup. Court Advance Opinions, 1 June, 
1927, p. 675, 71 Law Ed. 

"In Burris v. Bush, 170 N. C., p. 395, it is said: 'The statute (Rev., 
sec. 502, now C. S., 542)) permits a defendant in actions for libel or 
slander to allege "both the truth of the matter charged as defamatory 
and any mitigating circumstances to reduce the amoupt of damages; 
and, whether he prove the justification or not, he may give in evidence 
the mitigating circumstances," but, in  the absence of a plea in justifica- 
tion or mitigation, evidence of the truth of the charge is incompetent. 
Upchurch v. Robertson, 127 N.  C., 128; Dickerson v. Dad, 159 N .  C., 
541.) " Elmore v. R. R., 189 N. C., at  p. 673. 

The defendants, in their answer, plead that the editorial of which 
plaintiff complains was true, under C. S., 542. The editorial, as hereto- 
fore stated, was libelous per se. The defendants did not avail them- 
selves of the privilege given them under the "London Libel Law"; there- 
fore, the damages that may be awarded would include punitive as well 
as actual damages. 

Mr. Blackstone, in his Commentaries, Book 3, ch. '3, part sec. 125, 
g i ~ e s  the reason why libel is made indictable and an action at law can 
be sustained: "A second way of affecting a man's 17eputation is by 
printed or written libels, pictures, signs, and the like; which set him in 
an odious or ridiculous light, and thereby diminish his reputation. 
With regard to libels in general, there are, as in many other cases, two 
remedies: one by indictment, and the other by action. The former for 
the public offense; for every libel has a tendency to the breach of the 
peace, by provoking the person libeled to break i t  (italics ours) ; which 
offense is the same (in point of law), whether the matter contained be 
true or false; and therefore the defendant, on an indictment for publish- 
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ing a libel, is not allowed to allege the truth of i t  by way of justification. 
But i n  the remedy by action on the case, which is to repair  the party in 
damages for the in jury  done him, the defendant may, as for words 
spoken, justify the t ru th  of the facts, and show that  the plaintiff has 
received no in jury  a t  all." 

Sanborn, Circuit Judge, i n  Times Pub. Co. v. Carlisle, 94 Fed. Rep., 
a t  p. 765, in a libel action, well says: " '3 good name is rather to be 
chosen than great riches, and loving favor rather than  silver and gold.' 
The  respect and esteem of his fellows are among the highest rewards of 
a well-spent life vouchsafed to man i n  this existence. The  hope of them 
is  the inspiration of his youth, and their possession the solace of his 
later years. man of affairs, a business man, who has been seen and 
known of his  fellow-men in  the active pursuits of life for many years, 
and who has developed a good character and an  unblemishetl reputation, 
has secured a possession more useful and more valuable than lands, or 
houses, or  silver, or  gold. Taxation may confiscate his lands, fire may 
burn his houses, thieves may steal his money, but his good name, his 
fa i r  reputation, ought to go with him to the end-a ready shield against 
the attacks of his  enemies, and a powerful aid in the conlpctition am1 
strife of daily life." 

F o r  the reasons given, the judgment must be 
Reversed. 

TOWS O F  NEWTOX. R. P. CBLDWT'ELL ASD EVERETT LONG, T A X P A Y ~ I ~ .  
OF CATAWBA COUNTY, r .  STATE HIGHWAY CORIMISSIOS. 

(Filed 25 June, 1927.) 

1. Roads and Highways-State Highway Commission-Final Exercise of 
Discretionary Powers-Relocation-Statutes. 

Thc State Ilighmay Commissiol~ is not autllorizctl by  statute to mnlic 
an entire change of route in  its system of State Highways bct~vecn county- 
seats from one that it has finally adopted. Carlyle c. Bigl~zccry C o ~ m n i s -  
$ion, 193 N. C., 49. 

2. Sam-Tentative or Temporary Location of a Link in the State's Sys- 
tem of Highways. 

\There, by its acceptance aucl takillg o ~ t r  of  a county public liifl1w:1j. 
the Statc Highway Commission has made final its cxercizc of tlir tli\cre 
tionary power of locating a highway connecting two county-scatq, there- 
after the commission may not entirely change this route upon the theory 
that its location by them was only tentative o r  temporary, and that t h c ~  
had afterwards ascertained that the other route would be more aclva~l- 
tageous from an engineering standpoint. 
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3. S a m e A p p e a l  a n d  Erro-uestions of Law-Findings of Fact.  
A finding of fact by the trial judge that an entire change of route in a 

link of highways connecting two county-seats was only temporary, is not 
binding upon the Supreme Court on appeal when, a s  a matter of law, 
upon the  evidence, i t  is conclusively made otherwise to appear. 

4. Highway-Roads and  Highway-State Highway Commission-Duties 
of Commission. 

Under the statute providing for a State Highway System it is the duty 
of the State Highway Commission, in the esercise of the discretionary 
power given it, to  select or locate the various roads in each county; to 
maintain and control the existing highways so selected and adopted "in 
the most approved manner a s  outlined in this act," and "relieve the coun- 
ties and cities and towns of the State of this burden"; to do such work 
upon the various links of the system "as will lead to ultimate hard- 
surfaced construction as  rapidly a s  money, labor and material will permit." 

5. Same--Principal Towns-Statutes-ProtestParties. 
Where the State Highway Commission has posted its maps a t  the 

county-seat of the county to be affected by its adoption of links in a State 
Highway, should any principal town along this route object thereto, it  
becomes the duty of such town, under the provisions of the statute, to 
object or protest the location, if they desire to do so, and upon their 
failure to esercise this statutory right, they are  not proper or necessary 
parties to the proceedings, and it  is not error for the trial court to refuse 
their motion to be made parties. 

6. S a m ~ A p p e a l  and  Error-ProcedurePresumptions. 
I t  is presumed on appeal, when the record is silent in relation thereto, 

that the State Highway Commission properly, and a s  the statute requires. 
made publication of the proposed adoption of a link in 'the State Highway 
System, by posting the map thereof a t  the county-seat, etc., a s  the law 
requires. 

7. 1n junc t ion .eRoads  a u d  Highways-State Highway Commission. 
An injunction will lie against the State Highway Commission from 

proceedings to make a change in a link of the State System of public 
highways unauthorized by the statute. 

STACY, C. J., and ADAMS, J., concurring in part and dissenting in part. 

CIVIL ACTION, before Hairding, J., 2 December, 1926. 
T h i s  was a civil  action inst i tuted i n  t h e  Superior  Cour t  of Catawba 

County, i n  which the  plaintiffs procured a t emporary  :restraining order  
a n d  in junc t ion  restraining a n d  enjoining t h e  defendanl, f r o m  construct- 
i n g  a proposed highway between Statesville a n d  Newton. T h e  plaintiffs 
also asked f o r  a wr i t  of mandamus t o  compel t h e  defendant  t o  construct 
a road, which t h e  plaintiffs contend the  defendant  h a s  heretofore adopted 
a n d  selected a s  t h e  road connecting Statesville a n d  Newton. T h e  cause 
came on  f o r  hear ing  upon  t h e  complaint and  the  m a p  attached thereto, 
marked Exhib i t  "A," and  t h e  answer a n d  t h e  m a p  at tached thereto, and  



N. C.] S P R I N G  TERM, 1927. 161 

the affidavit of one G. L. Stine, to the effect that the map referred to in 
the pleadings, as posted at the courthouse door of Newton, was the map 
of the roads in Catawba County so posted at  the courthouse door by the 
defendant, and that no objection or, protest against the roads indicated 
thereon have been made by the county commissioners of Catawba County 
or by the street-governing body of any city or town in said county within 
sixty days after the posting of said map. 

This was all the evidence offered in the case. 
The second, third, sixth and seventh findings of fact, together with a 

portion of the fifth finding, are as follows': (The fifth finding of fact 
embodies the findings of fact made by Judge Webb in a former case, 
which will be found in Newton v. Highway Commission, 192 N. C., 54.) 

2. "That the section of highway between Statesville, N. C., the county- 
seat of Iredell County, in said State, and Newton, N. C., the county-seat 
of Catawba County, in said State, after the passage of said act of 1921, 
was temporarily adopted and taken over as a part of the State Highway 
System as a portion of Route Xo. 10, and that thereafter said highway 
was duly indicated on a map, copy of which is hereto attached, marked 
Exhibit 'B,' which was posted at  the courthouse door in the town of 
Newton, indicating the adoption of said highway through Catawba 
County as then constituting a part of the State Highway System, and a 
h k  in  Route No. 10; that since said temporary adoption of said section 
of said road by defendant, defendant has maintained the same as a part 
of said highway system, as a link in  Route No. 10, and that said road 
has been the main thoroughfare between Statesville and Newton for 
more than twenty years; that the highway, when located and constructed 
between Statesville and Newton, will be a part of the 5,500 miles of 
State Highway System provided for in the said act of 1921, as indicated 
by the said map attached to and constituting a part of said act of 1921." 

3. "That defendant has made a careful investigation and study of the 
relative use, cost, value, importance and necessity of several suggested 
routes proposed to constitute a link in  the State Highway known as 
'Route No. 10,' between Statesville and Newton, N. C.; that defendant 
has adopted and ordered to be constructed a highway between Statesville 
and Newton, as shown on a map or blue-print hereto attached, marked 
Exhibit 'A,' which route is indicated by an orange line, marked 'Line 
No. 3,' and which connects with the towns of Catawba and Claremont 
on said route, and enters the town of Newton, so as to connect with 
Route No. 16, the road from Lincolnton to Newton, about one block 
south of the county courthouse in the said town of Newton; that the 
route so selected by defendant is an abandonment of the road between 
Statesville and Newton, which has been in use for practically twenty 
years, and that said new route so selected and adopted by defendant 

11-194 
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abandons tlie old route, heretofore temporarily adopted, a t  or about the 
corporate liniits of Statcsrille, and does not anywhere come in contact 
v i t h  mid  old route again until i t  reaches the courthouse square of 
Newton; that a t  thc time of the commencement of this action, tlefendant 
had c ~ ~ t c r e d  an order by the terms of wllicl~ i t  had declared its purpose 
to abandon the route heretofore adopted as aforesaid, between Statcsville 
:in11 Sewton,  and was advertising for bids for the construction of said 
I I ~ W  route; that  said new routc, instead of passing through the south- 
c:~stcrn portion of Catawba County, as Route No. 10, now proceeds, gocs 
north of Route Ro .  10, as it now proceeds, and pract,cally through the 
writer of the town of Catawba, from where i t  is proposed to entcr thr  
county at the Catanba R i w r  and on into Newton, ant1 is rernovctl, in 
smile places, a distance from one to eight miles from Route No. 10, as it 
IlOW proceeds." 

(Port ion of 3 . )  '(Tlic location of tlie soutliern route on said map 
abnndolis the routc klion.11 as 'Route No. 10,' a t  a point about half way 
between tlie town of Xewton and the Catawba River, and proceeds from 
that point along a coinparatirely straight line, to the town of Nelvton, 
wliicl~ said southcw~ route is indicated O I L  the map hereto attached as 
Exhibit 'A,' by a red line, lnarked 'Line No. 1,' the i*oute temporarily 
:~tloptcd hy t lc fenda~~t  as a scctor of Route No. 10, bcing indicatcrl by thc. 
dotted lilies 011 said blue-print or map, marked 'X. C. No. 10.' 

6. "That tlie routc which tlie defendant proposes to construct, as 
indicatetl by the orange linrs on the map, Exhibit 'A,' mill parallel with 
another road already p a s s i ~ ~ g  through the northern part of Catawba 
Cou l~ ty ;  tliat t l i ~  route proposed by defendant will connect with two 
public ~.owls;  th:~t tlie route now used as rl link in  Route S o .  10, fro111 
Xewto~i  to S t a t e s d l e  on the southern rout(>, as i n d i c a t d  by tlie rctl lint' 
on tlie map, comiects with eleven public roads, which represent a tliickly 
settled section of tlie county, where travel is very 1ieay;y; that  tlw pro- 
posed route, orer nhicli defcndaut proposes to constriict said highway 
in Catawba County, as indicated by the orange line on tlic map, Exhibit 
',\,' passes through tlic two flourishing towns of Catawba and Claremont, 
cncli haying a population of about four hundred, and t l~rough a tliickly 
populated rura l  territory between said towns; that  the southern, or 
present route, does not run near or connect with any town between 
S c n t o n  and the Catawba River in Catawba County;  that  the eleven 
roads referred to above as connecting ~ ~ 4 t h  the present link of Route 
S o .  10, or as the southern route, lead directly or indirectly into Catawba, 
Claremont and Newton, and will there connect with Route Yo. 10, if 
the road is constructed as now proposed by the defendant, as indicated 
by the orange line on the map, Exhibit 'A.' 
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7. "That the distance from Statesville to Newton over the southern 
route proposed by plaintiffs i s  5.09 miles greater than over the ~ roposed  
route of defendant, marked in  orange on the blue-print or map, Exhibit 
'A,' and designated as 'Line No. 3'; that  i t  will cost $250,000 less to 
construct defendant's proposed route than i t  will cost to construct the 
said present route; that  defendant was advised by the Attorney-General's 
Department that  the defendant's said route is i n  substantial conformity 
to the route shown on the State Highway map attached to said Highway 
Act, and defendant in  good faith and in  the honest exercisc of the dis- 
cretion conferred upon i t  by said act, and the construction of the same 
by the Supreme Court of North Carolina, adopted the said proposed 
route as a part  of Route No. 10, from Statesville, N. C., the county-seat 
of Iredell County, to Newton, N. C., the county-seat of Catawbs 
County." 

Before the pleadings were read or evidence offered, the towns of 
Catawba and Claremont moved the court to be permitted to become par- 
ties to the action. The court allowed the motion. Thereupon the plain- 
tiffs moved for a continuance upon the ground that  as Catawba and 
Claremont had been made parties and filed answers, issues were raised 
which the plaintiffs mere unable to meet at  the hearing. Thereupon, 
after hearing argument upon the question, the court came to the conclu- 
sion that  the towns of Catawba and Claremont had not made a sufficient 
show of interest to entitle them to be made parties defendant and file 
answers, and ordered the answers of said towns to be stricken out. 
Whereupon, Catawba and Claremont appealed. 

Clyde R. Hoey, W .  A. Self ,  Wilson Warlick and W .  C. Feimsfer for 
plaintiffs. 

,T. H .  Burke and Grier & Grier for town. of Catazcba. 
Whitener & Whitener and A. A .  Whitener for town of Clarem.onl. 
.lssisfanf Attorney-General Ross for State Highway Commission. 

BROODEN, J. I n  order to understand clearly the point involved in  the 
present controversy, i t  is perhaps worth while to examine the setting of 
this case. The plaintiffs in this action instituted a suit against the 
defendant Highway Commission about *Ipril, 1926, alleging that the 
present road between Statesville and Newton was a part  of the 5,500 
miles of the State Highway System provided for in the act of 1921, and 
that  this road was shown on the legislative map attached to the act and 
further, that  the road had been mapped by the defendant and taken over 
as a part of Route No. 10. The defendant, i n  its answer, admitted that 
the existing road between Statesville and Newton, as described in the 
complaint, had been taken over and designated as part  of Route No. 10. 
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I n  that case the defendant proposed a total abandonment of the exist- 
ing road which it had designated as a portion of the State Highway 
System, and to construct an entirely new road along the yellow line from 
Statesville to Newton, extending north of the right of way of the South- 
ern Railway Company, touching neither Catawba nor Claremont, and 
entering Newton just within its northern corporate limits, as shown by 
the Exhibit 'A,' filed in the cause. A hearing upon the matter was held 
before Judge James L. Webb, who found certain facts and rendered 
judgment restraining the defendant from constructing said road along 
said yellow line within Catawba County. The findings of fact and 
judgment in that case appear in 192 N. C., p. 54. The defendant ap- 
pealed to the Supreme Court, and the court held that the road proposed 
by the defendant, represented by the yellow line, was not in compliance 
with the law for the reasons given in the opinion. After the former 
decision, the defendant, on or about ~ecember ,  1926, proposed another 
road and advertised for bids to construct the same. This proposed road 
is the subject of the present controversy. The road proposed by the 
defendant leaves Statesville along the yellow route referred to in the 
former case. Some distance west of Statesville it turns southwestward 
to the town of Catawba, and thence bears northwestward south of the 
right of way of the Southern Railway Company to the town of Clare- 
mont, and thence bears again southwestward, entering the town of 
Newton about a block from the courthouse, and is designated on the map 
as "Line No. 3." Roughly speaking, the line contended for by the 
plaintiffs follows in a general way the present road, which was mapped 
by the defendant and posted at  the courthouse door of Catawba County. 
until i t  reaches a point some distance west of Catawba, where it leaves 
the present existing road and continues in  practically a straight line to 
Newton, thus eliminating a loop in the present road. The defendant 
contends that i t  has power under the law to entirely abandon the present 
road and construct a new road along the orange line, or Line Xo. 3, 
which may be designated as the northern route. 

The plaintiffs contend that the defendant has no power, under the 
Road Act, to totally abandon the road which was mapped at the court- 
house door and taken over as a part or a link of the State Highway 
System, for the reason that the law empowered the defendant to change 
or relocate existing roads, and that the road proposed by the defendant 
is not a change or relocation of the existing road, but a total abandon- 
ment thereof, and the construction of a totally new ,and independent 
road. 

The merit of these contentions is the question presented in this case. 
The facts are comparatively simple: On 16 March, 1921, J. C. Car- 

penter, an engineer, surveyed a road, running from ~tatesville to  
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Newton. This was an existing highway, and had been used for more 
than twenty years. Thereupon the defendant caused a map to be made 
of said road and posted at  the courthouse door in Catawba County. 
The law required notice to be given. After posting said map, the law 
required that the county commissioners and street-governing bodies of 
each city or town ''shall be notified of the routes that are to be selected 
and made a part of the State System of Highways." No protest was 
filed by the county commissioners of Catawba County or by the street- 
governing body of any town in said county within the period of sixty 
days prescribed by the Road Act. The law says: "In that case the 
said roads or streets, to which no objections are made, shall be and con- 
stitute links or parts of the State Eighway System." I f  objections had 
been made, the defendant, after giving notice, had the power to hear the 
whole matter. I n  such event, the law says: "And the decision of the 
State Highway Commission shall be final." Thereupon, the defendant 
assumed control of this road and has since maintained it. I t  gave i t  a 
name and called i t  Route No. 10. So that the defendant, in the exercise 
of its sound discretion, proposed, designated, surveyed, mapped, selected, 
and established this existing highway as the sole and independent con- 
necting link between Statesville and Newton. 

I n  Carlyle v. Highway Commission, 193 N .  C., p. 49, this Court said: 
"We are therefore of the opinion that the statute means that when an 
existing highway has been designated, mapped, selected, established 
and accepted by the State Highway Commission as the sole and inde- 
pendent connection between two county-seats in  compliance with the 
formalities prescribed by the statute, that this is a location of the road 
as a permanent link of the State System of Highways." 

The defendant, however, earnestly contends that this is not a correct 
interpretation of the Road Act for the reason that the mapping, designa- 
tion and adoption of the links or sections of highway which it took over 
and assumed the maintenance of, were only intended as temporary acts, 
and that such links, under the law, are only temporary li&s in the State 
System of Highways. 

The trial judge found "that the section of highway between States- 
ville, N. C., . , . and Newton, after the passage of said act of 1921, 
was temporarily adopted and taken over as a part of the State Highway 
System as a portion of Route No. 10, and that thereafter, said highway 
was duly indicated on a map . . . which was posted at  the courthouse 
door in the town of Newton, indicating the adoption of said highway 
through Catawba County as constituting a part of the State Highway 
System, and a link in  Route No. 10." The record discloses that all the 
evidence before the court was the complaint, the answer, the exhibits, 
and an affidavit. Upon the admitted facts, therefore, the question as to 
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whether or  not the road was adopted temporarily is a question of law, 
because i t  is agreed that  the defendant designated, iwrveyed, mapped 
and posted this highway as required by the statute. Whether the con- 
duct of the defendant amounted to a temporary adoption of the highway 
in controversy or the permanent adoption thereof depends upon the 
construction of the law. Did the law contcinplate that  compliances with 
the formalities prescribed by the statute  ere only temporary acts and 
a mere species of shadow bosing? The Road Act, in defining the pur- 
poses thereof, contains this language: "And for the further purpose of 
permitting the State to assume control of the State Highnnys, repair, 
construct, and reconstruct and maintain said high~vays a t  the espenscl 
of the entire State, and t o  relieve t h e  count ies  and  cii'ies a11d fawns of 
t h e  S t a t e  of t h i s  burden." Again, i n  section 50 the act provides: "The 
board of county commissioners or other road-governing bodies of the 
various counties i n  the State are hereby relieved of all responsibility or 
liability for the upkeep or maintenance of any of the roads or bridges 
thereon constituting the State Highn-ay System, a f t e r  t h e  same slrall 
have  been t a k e n  over  a l d  t h e  control thereof assumed b : ~  t h e  S f a t c  I [ i g h -  
w a y  Commiss ion ,  etc." This provision of the law, wc apprehend, was 
enacted for the reason that  all automobile license taxes and gasoline tases 
which the counties would use for road purposes had bcen turned over 
to the defendant. I t  was therefore just and proper that, after the 
defendant received these vast revenues from the counties and cities and 
towns, i t  ought to bear the burden of maintaining surh existing roads 
in the counties as were incorporated into the State Syst1.m of I-Iigh~vays, 
and to "repair, construct and reconstruct'' them. How can the county 
of Catawba be relieved of liability for the maintenance of this csisting 
highway if the defendant is permitted to totally abandon i t  and cast the 
maintenance thereof back upon the county? T h e  defendant admits in 
its ansn7er tha t  i t  has spent large sums of money for the maintenance 
of this highway since its adoption as a part  of the State Systcm. 

Again, section 8 of the Road Act required the defendant, witliin 60 
days, to cotqmence "to  assume  coatrol o f  the  variozis lirzks of yoad con-  
s f i f u t i n g  t h e  S t a t e  I I i g h w a y  S y s t e m ,  . . . and completch thk assun~ption 
of control . . . as rapidly as practicable." I f  the contention of the 
defendant is correct, then the language "various links of road constitut- 
ing the Sta te  Eighway System" is  meaningless, because there nould be 
no links constituting the Statc Highway Systcnl unti l  ~ u c l i  time as the 
defendant should establish such links. 

Again, i n  section 9, the act provides: " A f t e r  t h e  s s l ec f ion  of a part 
or  parts of t h e  S t a t e  H i g h u q a y  S y s t e m ,  the Commission may cause roads 
comprising such system . . . to be distinctly marked, etc." I f  the con- 
tention of the defendant is correct, then this clause of the law would 
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be meaningless, because no selection of a part or parts of the State 
H i g h m y  System has ever been made. 

Again, in section 9, subsection (c) ,  tlie act provides: " A f t e r  faking 
over section or s e c t i o ~ a  of the S ta te  I I ighway  Sys tem,  the Co~n~niss ion  
may erect proper and uniform signs, etc." I f  the contention of the 
defendant is  correct, then this clause of the law would be meani~igless 
for the reason that  no sectiou or sections of Sta te  Hig11way System 
existed or mould exist until such time as the defendant in i ts  discretion 
should create and establish such sections. 

Reduced to a minimum, the contention of the defendant is  that the 
act contemplated two highway systems, one a temporary system, which 
i t  took over and assumed control of, and the other a permanent system, 
which it ~vould thereafter, in the exercise of its discretion, ordain, lay 
out, establish, a i d  construct. We are of the opinion that  the plain 
provisions of the statute indicate that  when an existing highvag was 
mapped by the defendant and selected and incorporated as a part  of the 
State System in accordance with the formalities prescribed, that  these 
highways, so selected and incorporated, became permanent links of the 
State System. 

Kom, conceding that  wheu i t  has mapped an existing high~vay and 
assunicrl control of i t  that  it  becomes a permanent link jn t l ~ c  State 
System, the defendant contends that  i t  has the power under the road 
law to change, discontinue, abandon, and relocate such road in such way 
and manner and to such extent as i t  may choose. W e  assume that i t  
a i l1  be readily granted that  the source of the defendant's power and 
discretion is the act itself. What does the Act say in regard to these 
matters? I n  section 7 i t  is  provided: ('A map showing tlie proposed 
roads to constitute the State Highway System is  hereto attached to this 
bill and made a par t  hereof. T h e  roads, so shown,  can be changed, 
altered, added to ,  or discontinued b y  t h e  Xfate  H i g h w a y  Commission:  
Provided, no road shall be changed, altered or discontinued so as to dis- 
connect county-seats, etc." Hence, the "roads, so shown, can be changed, 
&scontinued, etc." Shown where? Obviously upon the legislative map. 
I n  the Carlyle case, supra, referring to the legislatire map, the Court 
said:  "Of course, changes, alterations and discontiiiuances of proposed 
roads sllown on the legislative map were authorized under certain lirni- 
tations, but when that  map was actually fitted to the ground by the 
defendant t h o u g h  the map made by i t  and posted a t  the courthouse 
door, and by the exercise of its discretion in  accepting, selecting, and 
incorporating such road into the State System the explicit legislative 
declaratioii was : 'And the decision of the Sta te  Highway Commission 
shall be final.' " I n  the former i\;ewton case the defendant admitted that  
the existing highway was shown on the legislative map. I n  this case it 
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denies that the existing highway is shown on the legislative map, and 
asserts that the road shown thereon passes through Catawba and Clare- 
mont. Assuming that the admission in  the former case was erroneously 
and inadvertently made, and that the present contention is correct, then 
it follows that the legislative map has in nowise restricted or interfered 
with the full and free play of defendant's discretion, for the plain reason 
that it discarded the legislative map entirely and surveyed, mapped and 
selected the existing highway as the connecting link of the State System 
between Statesville and Newton. I n  the former N e w t m  case the Court 
said : "We hold, therefore, that the spirit of the Road Act contemplated 
all county-seats in  North Carolina should be served by the Highway 
System substantially as designated on the map, etc." The defendant in 
its brief says: "Now, to what map does the Court refer?'' I n  view 
of the contention made in this case the words "substrtntially as desig- 
nated on the map" are perhaps confusing. But in  the former case the 
plaintiff alleged that the existing road was shown on the legislative map, 
and was a part of the 5,500 miles of State Highway System as provided 
for in the act of 1921. The defendant, answering this allegation, ad- 
mitted that i t  took over the "existing county road between Statesville 
and Newton, as described in the complaint." Now, in the complaint 
the road "was described" as being shown on the legislative map. I t  was 
further alleged and admitted and still admitted in this case that the 
defendant had mapped this same road as required by the law. I t  was 
therefore apparent that in the former case both the legislative map and 
the map made by the defendant were absolutely identical. Hence, the 
Court used the words "designated on the map" in  a general sense. It 
never occurred to the writer, by reason of the solemn admission in the 
answer, that there was, in the particular case, any dispute or controversy 
as to their absolute identity until the point was made for the first time 
in the petition to rehear the case. 

The law permitted the defendant, in the exercise of its discretion, to 
propose, designate, survey, map and select such existing highway or 
highways in each county as it intended to establish as links in the system. 
The map made by it and posted at  the courthouse door was the objective 
notice to all the world of that purpose and intention to incorporate such 
road into the Highway System. I f  no objections were .made in sixty 
days, the statute declared in express terms that the discretion of the 
defendant in the selection or location of links in  the State System once 
exercised, became final. 

Again, if it be conceded that the changes, alterations and discontinu- 
ances mentioned in section 7 refer only to the legislative map, then the 
defendant contends that power to totally abandon the (existing road in 
controversy is contained in section 10, subsection (b). 'The language of 
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the pertinent clause is "to change or relocate any existing road that the 
State Highway Commission may now own or may acquire." I n  the first 
place, it may be contended with clear support of reason that desirable 
changes and relocations of an existing highway were made when the 
defendant surveyed and mapped the highway in 1921, and that one of 
the main purposes for requiring it to make and post a map of the "routes 
that are to be selected and made a part of the State System of High- 
ways" was to shoG any changes or relocations, if the link finally accepted 
and adopted by it was, as in this case, an existing highway. I n  the 
second place, "change or relocation" of an existing highway does not 
mean that the existing highway may be totally abandoned from end to 
end, and a new, independent and wholly unrelated project constructed 
in  its stead, because this would result in the substitution of an entirely 
independent and fundamentally different improvement. For instance, 
if Fayetteville Street in Raleigh was an existing highway under the 
control of the defendant, and i t  was authorized "to change or relocate" 
Fayetteville Street, would that mean that in exercising the power the 
defendant could refuse to touch Fayetteville Street at  all, or even come 
near to it, but, upon the other hand, build a new road in Cary or Garner 
or Morrisville? I n  our opinion, both reason and the law is to the 
contrary. 

The defendant, in paragraph 3 of the answer, says: "In this connec- 
tion, it is averred that the route adopted by this defendant is located 
substantially along the line of the old Lewis Ferry Road, which was the 
principal road from Statesville to Newton for many years prior to the 
adoption of the new road, or the lower route, etc." I f  the defendant, 
in the exercise of its discretion, had mapped this Lewis Ferry Road and 
selected it and incorporated i t  as a link in the system connecting States- 
ville and Newton, then certainly i t  could build the proposed road along 
that line, and the town of Newton would have no standing in court so 
far as the proposed location of the road is concerned. 

Another contention made by the defendant is that if it be not allowed 
to make new selections and locations for permanent construction, that 
the result will be that this Court is locating or selecting roads. The 
selection or location of roads constituting links in the Highway System 
is the sole and exclusive function of the defendant. This Court has no 
such power or authority, and has never undertaken to exercise such 
authority. I t  has, however, undertaken and now undertakes to say 
whether or not the defendant has the right, under the law as written, 
to entirely abandon a highway which, in the free exercise of its discre- 
tion, it has surveyed, mapped, accepted and adopted, in conformity with 
the provisions of the statute. I t  would be as reasonable to contend that 
the Court is engaging in contracting or attempting to build a house 
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because, i n  cases involving the performance of a building contract, upon 
admitted facts, i t  should determine whether or not a contractor had 
substantially performed his agreement. 

I n  concluding this phase of the case, the Road Act imposed upon the 
defendant three important duties: 

1. To select or locate thc various roads in  each county which should 
coi~stitute the permanent connecting links in the State Highway System 
of "approximately 5,500 miles of hard-surfaced and other dependable 
highways." 

2. T o  maintain and control the existing highways so selected and 
adopted "in the most approved manner as outlined in this act," and 
further "to relieve the counties and cities and towns of the State of 
this burden." 

3. To do such work upon the various links in the system "as will lead 
to ultimate hard-surfaced construction as rapidly as money, labor, and 
materials will permit." 

I n  the exercise of i ts  discretion, the defendant has selected the esistiiig 
road between Statesville and Newton as a permanent link in  the State 
System, and has also maintained this link, so f a r  as this record discloses, 
in the manner contemplated by law. 

When the defendant enters upon the permanent construction of the 
road a different engineering problem arises. The law clearly realizes 
that  engineering skill requires latitude of discretion ,znd i t  grants and 
confers ample latitude. It permits the defendant, in constructing an 
existing highway or such other routes as it may have selectcd according 
to the statute, to make changes and relocations, to eliminate curves, to 
shorten the alignment of the road, to alter grades and to utilize to the 
best advantage the topography of the ground where the road is located. 
I n  short, i n  the performance of the duty of the construction of a par- 
ticular road the law permits free and untrammeled discretion, except i t  
forbids that  the particular road should be totally abandoned and a new 
project substituted therefor, as the judge finds, from one to eight miles 
distant from the highway which the defendant has established as a link 
in the system. 

We hold, therefore, upon the record as presented: 
1. Tha t  the defendant, i n  the free exercise of its discretion, selected 

the existing road between Statesville and Newton as a permanent link 
of the State Highway System. 

2. Tha t  in  the construction of said road the statute authorizes the 
defendant to make such changes and relocations of said existing highway 
as i t  may deem necessary for the e5cient and economic construction 
thereof. 
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3. That the road'proposed by the defendant, indicated on the map as 
the orange line, or Line No. 3, is a radical departure from the highway 
already selected and incorporated by the defendant as a permanent link 
in the State System, and that such proposed road is not a change or 
relocation of the highway selected, but is a totally new and independent 
project, and does not comply with the meaning and intent of the law 
as written. 

The second phase of the case involves Catawba and Claremont. Both 
of these towns filed petitions in the cause to be made parties. After the 
reading of the pleadings, the trial judge concluded that these towns 
were not proper parties to the suit, and ordered that the answers filed 
by them be stricken from the record. Prom this order both towns 
appealed. While there is no finding of fact in the record to that effect, 
assuming, however, that these two towns are principal towns in Catawba 
County within the meaning of the law, what are the rights of these 
towns with respect to the selection and construction of the road in con- 
troversy? I n  1921, when the defendant selected the permanent link of 
the State Highway System in Catawba County and mapped the same 
and posted the map at the courthouse door in Catawba County, the law 
required the defendant to notify "the street-governing body of each city 
or town in the State . . . of the routes that are to be selected and made 
a part of the State System of Highways." There is no finding of fact 
in the record about this matter, but the law presumes that when the 
defendant was charged with a public duty that it has properly performed 
that duty. No protest was made by Catawba or Claremont, and no 
objection filed to the selection of the road within the time allowed by 
statute. The map made by the defendant and posted at  the courthouse 
door showed that the defendant was proposing an existing highway as a 
permanent link in the system, and that neither Catawba nor Claremont 
ivas shown on said highway. Again, when the defenaant proposed the 
road which was the subject of the former Newton case, the road so pro- 
posed touched neither Catawba nor Claremont. There mas still no 
protest or objection by either of these municipalities. The first protest 
or intimation of interest in this controversy was manifested when said 
towns filed petitions in  this cause on 1 December, 1926. Unquestion- 
ably, these flourishing municipalities were originally as much the bene- 
ficiaries of the road law as Newton, but the law did not compel them to 
assert their rights if they were satisfied with the action of the defendant 
in selecting the present road as the connecting link of the Highway 
System in Catawba County. We therefore affirm the ruling of the trial 
judge in denying the petitions of Catawba and Claremont. 

However, the defendant has the power, under the law, if, in its discre- 
tion the exercise thereof shall seem wise and proper under section 10, 
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subsection (b), "to locate and acquire rights of way for atny new roads 
that may be necessary for a State Highway System, with full power to 
widen, relocate, change or alter the grade or location thereof." The 
Legislature, in its ~ i s d o m ,  by this section of the law, empowered the 
defendant to select and construct new roads which i t  deemed necessary 
for the State System in  such way and manner and in  such places as it 
might determine. 

The ruling of the trial judge in denying the writ of mandamus is 
affirmed upon the facts contained in  the present record. The ruling of 
the trial judge in dissolving the injunction issued by Judge McElroy 
on 22 November, 1926, is reversed, and the defendant, its agents and 
servants, are restrained and enjoined from abandoning the existing 
road in Catawba County as a permanent link in the State System of 
Highways, to the end that work done thereon "shall be of such a charac- 
ter as will lead to ultimate hard-surfaced construction as rapidly as 
money, labor and materials will permit." 

Reversed. 

STACY, C. J., and ADAMS, J., concurring in part and dissenting in part : 
We agree with the majority that the application for writ of mandamus 
was properly denied. We dissent from the order enjo:ining the defend- 
ant "from abandoning the existing road in Catawba County as a perma- 
nent link in the State System of Highways." 

MRS. RUTH PETERS ET AL. V. THE G,REAT ATLANTIC AND PACIFIC 
TEA COMPANY ET AL. 

(Filed 25 June, 1927.) 

1. Master and ServantEmployer and Employe~Negligence-Evidence 
-Nonsuit. 

Evidence tending only to show that the plaintiff was an employee of 
defendant corporation in charge of a store in defendant's chain thereof in 
a city, and that defendant's assistant superintendent at that place, as a 
matter of accommodation, invited the plaintiff employee and his wife to 
ride to their home with him in an automobile furnished him by the defend- 
ant corporation for the performance of his duties: Htald, the defendant 
is not liable in damages for the negligent driving by its superintendent 
which caused the damages, alleged to have been received by the plaintiff 
and his wife, the subject of the action. 
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PETERS v. TEA Co. 

2. Negligence-Municipal Corporations-Ordinances-Licensepermit to 
Drive-Evidence-Instructions-Proximate Cause. 

One driving an automobile in a city in violation of its ordinance requir- 
ing a driver's license is not liable in damages to one riding with him for 
his negligence in not avoiding a collision, unless the failure to have the 
license is the proximate cause of the resultant injury, and where there is 
no evidence thereof, an instruction of the court involving this phase of 
liability is error. 

APPEAL by defendants, the Great A. & P. Tea Company and Chas. H. 
Baucom, from Lyon, J., at October Special Term, 1926, of MECKLEN- 
BURG. Reversed in appeal of the Great A. & P. Tea Company; new 
trial in  appeal of Chas. H .  Baucom. 

Two actions to recover damages for personal injuries resulting from 
a collision between two automobiles at  the intersection of two streets in 
the city of Charlotte-one by Mrs. Ruth Peters and the other by W. T. 
Peters-instituted against defendants, the Great A. 8: P. Tea Company, 
Chas. H. Baucom and Hugh Puckett, both arising out of the same 
transaction, and involving the same allegations, were by consent of all 
parties thereto consolidated for trial and judgment. Defendant, Hugh 
Puckett, denied the alIegations of the complaints upon which plaintiffs 
seek to recover judgment against him, and set up a cross-action against 
his codefendants in which he demands judgment agailpst them for dam- 
ages resulting from injury to his automobile. 

Issues submitted to the jury were answered in accordance with the 
contentions of plaintiffs and of defendant Hugh Puckett. Judgments 
were rendered upon the verdict (1) that plaintiff, Mrs. Ruth Peters, 
recover of defendants, the Great A. & P. Tea Company and Chas. H. 
Baucom the sum of $35,000; ( 2 )  that plaintiff, W. T.  Peters, recover 
of said defendants the sum of $5,000; and (3)  that defendant, Hugh 
Puckett, recover of his codefendants the sum of $167.64. 

From these judgments defendants, the Great A. 8: P. Tea Company 
and Chas. H. Baucom, appealed to the Supreme Court. 

J .  L. Delaney and Xfancill & Davis for plaintiffs. 
T .  L. Kirlcpatm'ck, Taliaferro d2 Clarkson and Thomas C. Guthrie for 

defendants. 

CONNOR, J. Upon its appeal to this Court defendant, the Great 
A. & P. Tea Company, relies chiefly upon its assignment of error based 
upon its exception to the refusal of the court to allow its motion for 
judgment as of nonsuit at  the close of all the evidence. C. S., 567. The 
liability of this defendant for damages sustained by both plaintiffs and 
defendant, Hugh Puckett, must be determined in the first instance by 
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whether or not there was evidence sufficient to be submitted to the jury 
tending to show that at the time of the collision Chas. H. Baucom, 
assistant superintendent of said dbfendant, was acting within the scope 
of his employment in driving the automobile in which plaintiffs were 
riding and with which defendant Puckett's automobile collided. This 
defendant is not liable for said damages, although caused by the negli- 
gence of its employee, Chas. H. Baucom, while driving its automobile, 
unless said employee was at  the time of such negligence acting within 
the scope of his employment. As said by Brogdslt, J., in his opinion 
written for this Court in Gr ie r  v. Grier,  192 N. C., 760, the general 
principles of law governing such cases as this are well established. The 
chief difficulty encountered is in applying these general principles to 
the facts of particular cases. 

The allegations of the complaints herein, and also of the answer of 
defendant, Hugh Puckett, setting up his cross-action against his co- 
defendant, are as follows: 

"4. That the defendant, Chas. H. Baucom, is a citizen of the State 
of North Carolina, residing in the city of Charlottcb, and was at  the 
time and place hereinafter mentioned assistant district superintendent 
of the defendant, the Great Atlantic & Pacific Tea Company, and as 
such had in his charge and was operating a certain Ford automobile 
owned and furnished him by the defendant, the G:ceat Atlantic and 
Pacific Tea Company, to use in connection with his duties as assistant 
district superintendent, and at  the time hereinafter mentioned was 
operating said automobile with full knowledge, consent and approval of 
the defendant Tea Company." 

Answering these allegations defendants, the Great Atlantic and Pacific 
Tea Company and Chas. H. Baucom, say: 

"The defendant, Chas. H. Baucom, admits so much thereof as alleges 
that he is a citizen of the city of Charlotte, county and State aforesaid, 
and was at  the time and place hereinafter mentioned assistant district 
manager of the Great Atlantic and Pacific Tea Company; the said 
Chas. H .  Baucom admits that at  the times herein complained of he was 
operating a Ford automobile belonging to his codefendant, the Great 
Atlantic and Pacific Tea Company. Each and every other allegation 
therein contained are untrue and denied, the defendants Chas. H. 
Baucom and the Great Atlantic and Pacific Tea Company alleging the 
truth to be as hereafter set out." 

These defendants in their further defense to any recovery against 
them or either of them say: 

"1. That the defendant, the @eat Atlantic and Pacific Tea Company, 
operates a chain of stores in the city of Charlotte,  county and State 
aforesaid, and the defendant, Chas. H. Baucom, was employed by the 
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said defendant, the Great Atlantic and Pacific Tea Company, having 
charge of one or more of its stores in  said city, and that  W. T .  Peters 
was an  employee of said defendant, the Great Atlantic and Pacific Tea 
Company, and was employed as a clerk therein a t  the t h e  herein men- 
tioned, and that  Mrs. Ru th  Peters, the plaintiff herein named, and the 
wife of the said W. T. Peters, on the night in question was in  defend- 
ant's store with her said husband, waiting until the said I\-. T .  Peters 
had concluded his day's employment, and that  about the hour of 11 :60 
p.m. the defendaut, Chas. H. Baucom, went by the store of the Great 
Atlantic and Pacific Tea Company, where the said W. T .  Peters was 
engaged, and offered out of the generosity of his heart and the goodness 
of his nature to allow the said T. T .  Peters and his wife, Rlrs. Ruth  
Peters, the plaintiff herein named, to ride with him in  his said n~achiiie 
as far  as their home in the said city of Charlotte. 

"2. That  the defendant, the Great Atlantic and Pacific Tea Conlpany, 
liad not authorized or directed thc said Chas. H. Baucom to extend this 
courtesy as aforesaid to the snid plaintiff and her husband, and that  in ex- 
teriding the courtesy herein rrientioned, permitting the said plaintiff and 
her husband to ride in  said car, was not i n  direct line of the duty of the 
defendant, Chas. H. Baucom, and has not tlie approval of the defend- 
ant, the Great Atlantic a l ~ d  Pacific Tea Company, and a t  the time the 
said defendant, Chas. H. Baucorn, droxe said car the said Clms. H. 
Baucom was not i n  the regular line or lilies of his duty for the Great 
Atlantic and Pacific Tea Company, arid ~ v a s  not performiilg or doing 
the duties for which he was hired or the11 employed, but that  the de- 
fendant, the Great Atlantic and Pacific Tea Company, had no knowl- 
edge, csprmseed or implied, of the acts of snid Cllas. 11. Baucom, had 
not asscllted thereto, expressly or impliedly, arid bat1 not kno~vledge and 
did not give its consent for the said Chas. H. Baucom to be conveying 
the said Mrs. Ru th  Peters or  licr husband ill its automobile." 

As pertinent to the question involretl in the issue thus raised by the 
pleatl i~~gs,  plaintiffs offered evideiice as follon s : 

W. T .  Peters, one of the plaintiffs, testified as fo1lo~v-s: "In June,  
192.5, I n-as living on Central Avenue, in thc city of Charlotte. I 
worked at that  time for the defendant, the Great M a n t i c  and Pacific 
Tea Company, a t  i ts  store located on South Torrence Street. I know 
the defendant Chas. H. Baucorn. At  the time of the accident he u a s  
assistant supervisor over me for the defendant Tea Company. H e  
checked u p  the stores to see the amount of business we were doing; 
talked to us about how to get the business, and came around every day 
to get the money to take i t  to the bank. H e  came around to the store I 
was in. The defendant Tea Company had between twenty-five and 
thir ty stores in Charlotte a t  that  time. On the night of 27 June, 1925, 
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which was Saturday night, I was working at the Tea Company's store 
on South Torrence Street. Mr. Baucom came to this store around ten 
o'clock, closing time, that night; he came there to show me about the 
day's work, and some things about the business that had not been shown 
to me before. After we closed the store we went over the books thor- 
oughly; he showed me about the things I did not know. I was a new man 
in the store. H e  came there around ten o'clock and stayed there until 
11 :20. H e  was traveling in a Ford roadster, which was the property of 
the defendant Tea Company, This car was used by the defendant Tea 
Company for the purpose of checking up on the stores. The Tea Com- 
pany had owned this particular car for some time. Mr. Rankin was the 
supervisor before Mr. Baucom. Mr. Rankin used this car before he 
was transferred to Asheville; i t  was afterwards used by Mr. Baucom. 
I am not positive about where the car was kept. 

"After I had closed the store we, Mr. Baucom and our wives, started 
home. I had two bags of groceries-our week's supply-which I was 
taking home. Mrs. Baucom was with Mr. Baucom, z~nd they asked us 
to let them take us-my wife and me-home. I said, 'No, we only live 
a short way, and can walk. We have so many groceries here, and it 
will take up too much room in the car.' They insisted, and we got in  
the car, which was a Ford roadster. Mr. Baucom was driving; his wife 
was next to him, and then my wife, and I was back on the running 
board, holding on to the top, on the right hand side of the car." 

On cross-examination this witness testified further: "I had been at  
the Torrence Street store about two weeks before the accident; the night 
of the accident was my second Saturday night there. I t  was my duty at  
the end of each week to make up a written report and forward i t  direct 
to Richmond, showing all cash receipts and disbursements of the busi- 
ness for the week. I did not report to Mr. Baucom. I t  was my duty to 
make the report. No one had shown me about the books, and I asked 
Mr. Baucom if he would mind going over the books with me. I told 
him that Saturday morning when he was a t  the store that I could not 
make out the report, and that he would have to show me. He  came 
back to the store that night and helped me with the report. We left the 
store about 11 :20. I had locked the door, and my wife was sitting there 
waiting for me to go along with her. She had come to the store about 
7 o'clock p.m., and stayed until closing time. She was not employed by 
the defendant .Tea Company. She helped me about the store. Defend- 
ant company did not pay her anything; she was just there, out of the 
generosity of her heart, helping me. N r .  Baucom insisted upon taking 
us home. H e  said that it would not inconvenience him. I do not know 
where he lived." 
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Nrs .  Ru th  Peters, one of the plaintiffs, testified as follows: "On 
Saturday night, 25 June,  1925, the night of the collision, I was with my  
husband, W. T. Peters, a t  the store of defendant Tea Company on Tor- 
rence Street. I was helping him. H e  was in the habit of closing the 
store on Saturday night a t  10 o'clock. On  this night he closed a t  11 :15. 
The reason he  closed later than usual was that  Mr.  Baucom came out 
there to help with the books. They went over the books and left the 
store about fifteen or twenty miuutes after 11 o'clock. I t  was our custom 
to buy enough groceries Saturday night for  the coming week. We got 
the groceries after Mr. Peters finished with Mr.  Baucom. Mr. Peters 
locked u p  the store and we went outside. As we started u p  the street 
Mr. Baucom asked us to go home with him in his  car. H e  had a small 
Ford  roadster, and his wife was with him. We thought i t  would be too 
crowded in  the car, and as we were accustomed to walk home through 
the park, we a t  first declined. H e  insisted that  we ride with him, so we 
all got in. Mr. Baucom was driving the car in the direction of our 
home." 

Chas. H. Baucom, one of the defendants, testified as follows: "At the 
time of the accident I was working for the defendant Tea Compauy, ill 
the position of assistant superintendent. The  manager of the defendant 
company's store on Torrence Street was Mr. T. Peters;  his duties were 
to run  the store; he was in charge of the store, and was to sell merchan- 
dise and make u p  his reports. H e  was held responsible for the store, 
and mailed his reports direct to the head office a t  Richmond. I t  was no 
part of my  duty to make his  reports. I collected all of his money a t  dif- 
ferent times during the day preceding the night of the accident, and 
deposited i t  in bank. - i t  my last collection Mr. Peters asked me to 
come by and help him with his books; that  mas not part  of my duty. 
I werit there that night, accompanied by my wife. I showed Mr. Peters 
how to make u p  hi? reports. H e  closed the store about 11 o'clock. Mr. 
and Mrs. Peters had some bundles. At  their request I coqsented to 
take them home in  my  car. They got i n  the car and 2 turned around to 
go toward Cecil Street." 

011 cross-examination this witness testified as follows : "My position 
was assistant supervisor. I had been workiilg for defendant company 
eight or nine years. N y  duties were to make collections daily, and twice 
on Saturday deposit the money in  bank, see that  the stores were kept 
clean and run  correctly. I had supervision of ten stores in Charlotte. 
I took a n  inventory of each store once a month. I went to these stores 
once every day in  a Ford automobile furnished by defendant Tea Com- 

pany. The  car was kept a t  my  home, 215 Vail  Avenue. I used i t  in 
p i n g  to and coming from my home to my business and in carrying on 
my business every day. 

12-194 
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"I went to the store on Torrence Street every day for the purpose of 
inspecting the store and the day's work. I did not go there that  night 
for that purpose. I had finished my work that  Saturday a t  8.30 p.m. 
I t  was not my duty to check u p  Peters because he was a new man. I 
did not check u p  his reports. H e  was supposed to know how to makc 
them out. I went to the store that night about 10 o'clock bccause he 
asked me to do so. I told Mr. and Mrs. Peters that  I could take then1 
home; they said they did not have any way to get th?ir  groceries home. 
I said, 'I guess I can take you home.' " 

Thero was a collision between the automobile driven by defendant, 
Chas. H. Baucom, in which plaintiffs, W. T .  Peters and his wife, Mrs. 
Ru th  Peters, mere riding, and the automobile driven by defendant, 
Hugh  Puckett, a t  the intersection of Elizabeth Avenue and Cecil Street, 
resulting in serious in jury  to both Mr. and Mrs. Peters and in in jury  to 
Puckett's automobile. The  jury has found upon emflicting evidence 
that  this collision was caused by tlie negligence of Chas. H. Baucom. 

Upon a careful consideration of the foregoing eridence, which is all 
the eridence set out in the case on appeal, pertinent tc' the question as to 
whether defendant, the Great A. & P. Tt3a Company is liable to plain- 
tiffs for damages resulting from their injuries, or to Puckett for  dam- 
ages resulting from injury to his automoLile, we are of the opinion that  
there was error in refusing the motion of defendant, the Great A. & P. 
Tea Company, for judgment as of nonsuit, a t  the close of all the evi- 
dence. 

Tlie principles of law, under the decisions of this Court, applicable to 
the facts which the evidence in  this case tends to establish, h a w  bee11 
recently stated in the opinion written by Brogden, J., in G ~ i e r  v. Grier. 
192 h'. C., 760. Upon the authority of that  case tlie assignnlcnt of 
error of defendant, the Great 8. 6: P. Tea Compary, based upon its 
exception to the refusal of its motion for judgrn'ent as of nonsuit must 
be sustained. Tlie decision in Fleming 21. Ilol!ernan e f  al., 100 N. C., 
-149, is not controlling in this case. I n  that  case i t  was admitted in the 
answer of the defendants, that  the agent and employw of the on.ner of 
the car, a t  the time of the in jury  was engaged in  the operation of th(8 
car for and in behalf of his employer, the defendant, Armour & Com- 
pany, and with its knowledge, consent and approval. There is no evi- 
dence in this case tending to show that  defendant, Chas. H. Baucom, 
employee of his codefendant, the Great A. & P. Tea Company, was act- 
ing within the scope of his employment by said company, while driving 
its automobile, a t  the time of the collision with the automobile drivel) 
by defendant, Hugh  Puckett. 

T h e  judgments as to defendant, the Great A. & P. Tea Conipany, are 
reversed. As to this defendant the action of plaintiffs, and the cross- 
action of defendant, Hugh  Puckett, are dismissed. 
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On 27 June,  1929, the date of the collision, the following ordinance 
was in force and effect: 

"I t  shall be unlawful for any person to operate a motor vehicle up011 
the streets of said city without a license or permit from the board of 
commissioners, said license or permit to be issued subject to regulations 
herein set out. Upon written application to said board of commission- 
ers, as herein set out and obtaining said license or permit, the holder 
thereof must carry same with him a t  all times subject to inspection a t  all 
times upon request. This section shall not apply to nonresidents remain- 
ing  in the city for a period of not more than two weeks." 

There was evidence tending to show that  defendant, Chas. H. Baucom, 
had no license or permit to drive a motor vehicle on the streets of the 
city of Charlotte on the date of the collision, as required by this ordi- 
nance. 

The court instructed the jury upon the issues involving liability of 
defendants to Mrs. Ru th  Peters, as follows: "Now if you find that  
Bauconl was operating the car without any permit, without any city 
license, on one of the public streets of the city of Charlotte, that  would 
make him guilty of negligence, but that  would not entitle the plaintiff 
to have you answer that  issue 'Yes,' unless you go further and find that  
a t  the time of the occurrence he was acting in the scope of his authority 
for the defendant Tea Company and that  such negligence on his part  
was the proximate cause of the in jury  complained of, and if you so find, 
i t  would be your duty to answer the first issue 'Yes.' " 

The first issue was with respect to the negligence of defendant, the 
Great A. 8r. P. Tea Company, as the cause of the injuries complained of. 

The  second issue was 11ith respect to the negligence of defendant, 
Chas. H. Baucom, as the cause of said injuries. 

The  court further instructed the jury as follows: "Sow if yon find 
from the evidence that  he was guilty of negligence, not having a permit 
to operate this car, not having a license on the car, and that  lie drove 
his  car into the intersection of Cecil Strert  and Elizabeth .Ivenue, and 
that  he did not keep a proper lookout, that  he mas negligent in handling 
this ca r ;  that  he did not stop when he saw a car approaching from his 
right until the car got so close to him that  he attempted to swerve, and 
that  he  was not acting in  such a way as an  ordinarily prudent mall 
would have under the circumstances, i t  would be your duty to answer 
that  issue 'Yes,' if you find such negligence 011 his part was the proxi- 
mate cause of her injury, which I have explained." 

The  court further instructed the jury as follows: "The same charge 
I have given you as to negligence of the three defendants, the Tea 
Company, Baucom and Puckett, applies to the issues in the W. T.  
Peters case." 
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I n  the opinion in  Gillis v. T r a n s i t  Corp., 193 N .  C., 346, written by 
A d a m ,  J., i t  is said: "The breach of a statute is negligence per se, but 
there must be a causal connection between the disregard of the statute 
and the in jury  inflicted. Ledbetter v. .English, 166 N .  C., 125." W e  
fai l  to discover any evidence from which the jury could find any causal 
connection between the failure of defendant Baucom to have the license 
or permit required by the ordinance, and the injuries for which judg- 
ments against defendant Baucom are demanded. H i s  assignments of 
error based upon exceptions to these instructions must be sustained. 
F o r  the error in these instructions, defendant, Chas. H. Baucom, is  
entitled to a new trial, both in the actions of Mrs. Ru th  Peters and 
W. T. Peters, and in the cross-action of his codefendant, Hugh Puckctt. 
I t  is  so ordered. 

I n  the appeal of defendant, the Great A. & P. Tea Company, the 
judgment is  reversed and the actions of plaintiff and the cross-action of 
Hugh  Puckett are dismissed. 

I n  the appeal of defendant, Chas. H. Baucom, thwe  must be a 
New trial. 

TOWN OF YADKIN COLLEGE v. STATE HIGHWAY COMfiIISSIOS 

(Filed 25 June, 1927.) 

Highways-Roads and Highways-State Highway Conlmission-Principal 
Towns-Consent-Unimportant Changes of Route--Injunction. 

The provisions of the State Highway Act, ch. 46, Public Laws of 1'327, 
required the consent of the street-governing body of the town for the 
State Highway Commission to change a highway connecting county-seats, 
by the express provisions of the act apply to county-seats and principal 
towns along the existing route, arid not to such towns as do not come 
within the intent and meaning of the words "important towns," and where. 
in the exercise of its discretion, the State Highway Commission has not 
made a radical change, but a slight change to reduce the cost of con- 
struction of an existing route, the consent of an unimportant town is 
unnecessary, and having acted within thg powers conferred, the act of the 
State Highway Commission therein, having previously postetl the notice9 
a t  the proper county-seat, etc., as the statute require.;, and without ralid 
objection, may not be enjoined. 

CIVIL ACTION heard before H. Hoyle Sink, Special Judge, 13  May, 
1927. 

The plaintiff instituted a n  action to restrain the defendant from 
abandoning a portion of highway No. 75 between Lexington, the county- 
seat of Davidson County, and Mocksville, the county-seat of Davie 
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County. The  road formerly used as the route of travel between said 
county-seats passed through Yadkin College, a village in Davidson 
County. The  defendant, in order to shorten the alignment of said road, 
proposed to divert the road some distance east of Yadkin College, re- 
entering the present h i g h ~ r a ~  to Nocksrille a t  Fork Church. The 
present road is shown on the map filed in  the cause and designated as 
the yellow or northern route. The  proposed road is  shown in red and 
is  the southern route. 

The  findings of fact and judginent are as follows: 
This cause coming on to be heard before me a t  chambers a t  Lexing- 

ton, N. C., on 13  May, 1927, upon notice to show cause issued by Hon. 
John I f .  Oglesby, the judge of the Superior Court presiding over the 
courts of the Twelfth Judicial District, which notice to  show cause was 
made returnable before the said Hon. John  31. Oglesby on Wednesday, 
11 May, 1927, later being set before me to be heard a t  10:30 a.m., 1 3  
May, 1927, in Lexington, K. C., which latter agreement was signed by 
the attorneys for the plaintiff and defendant, and approved by Judge 
John M. Oglesby, presiding over the courts of the Twelfth Judicial 
District. 

The  original order was to show cause, if any, why the defendant, 
State Highway Commission, should not be restrained from abandoning 
highway, route No. 75 (indicated by yellow line on. map filed as Ex- 
hibit A )  where i t  passes through the town of Yadkin College, in David- 
son County, and why it should not be restrained from building the road 
and bridge on the proposed new par t  of said route No. 75 (on the line 
indicated in red on a map filed as Exhibit A).  All the parties i n  interest 
being represented by counsel, and after full and careful consideration 
of the pleadings and affidavits and exhibits offered, as well as  the argu- 
ment of counsel, the court finds as follows: 

1. That  two routes were surveyed for the location of the road from a 
point approximately one and one-half miles east of Yadkin College, in 
Davidson County, to Fork Church, in Davie County. T h e  northern 
route is indicated on the map, defendant's Exhibit A, by a yellow line; 
the southern route is indicated on the map, defendant's Exhibit A, by a 
red line. The  yellow line indicates generally the route followed by the 
old road known as  highway No. 75, leading through Yadkin College. 
The red line indicates the proposed new route from a point one and one- 
half miles east of Yadkin College to Fork  Church i n  Davie County. 

The  yellow line indicates generally the route shown on a map found 
a t  page 56, ch. 2, of the Public Laws of 1921, entitled, "Map of North 
Carolina State Highway System." The  route indicated by the yellow 
line was taken over from Davidson and Davie counties subsequent to 
1921, and has since that  time been maintained as a par t  of route No. 
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75 of the State Highway System. Between the two k;oints above named 
the route indicated by the red line is approximately one mile shorter 
than the route indicated by the yellow line or the route originally 
accepted by the State Highway Connnission. 

2. Yadkin College is not shown on the highway map above referred to. 
3. That the route indicated by the yellow line locally referred to as 

the Fulton's Ferry route crosses two creeks and corrrs n distance onc 
mile greater than the red or Oakes' Ferry route, making the former or 
Fulton's Ferry route cost $84,860 more than the retl or Onkrs' Ferry 
route, said figures being estimate made by the  stat^ Highway Coinn~is- 
sion after protest had been filed by citizens of Yadkin Collcgc and citi- 
zens of Davie County when the bridge was first located at the lower 
route unaer an  act of the 1925 General Assembly, providing that the 
bridge be built at such location and of such type as the State Highway 
Commission may approve in connection with State Highway No. 7.5, 
connecting the county-seats of Lexington and Mocks~:illc. This act of 
the 1925 General Assembly provided that the countic~j of Davidson a ~ ~ d  
Davie might advance the money for the building of thc bridgr. -1ftcr 
hearing complaints filed and after making additional surreys and csti- 
mates of comparative cost and finding that the red. 01. 0:rkcs' Ferry 
route would cross only one creek, save one mile in distance and rcsult in 
a saving of $84,860, the Highway Commissioll rletc1rminetl upon the 
lower route. By reason of the failure of Daric Countty to appropriate 
or advance its share of the funds the bridge was not b ~ g u n  until Ifarch, 
1927. The State Highway Commission, however, and this is admitted, 
has steadfastly contended that the red or Oakes' Ferny route was tlic 
proper location and the one settled upon by it prior to 1927. 

4. That the road governing body of Davie County protested the 
changed location, and 3 ~ a s  overruled, after due notice, and a formal 
hearing before a committee of the State Highway Commission, in accord- 
ance with chapter 46 of the 1927 Highway Act. The road goyeriling 
body of Davidson County filed no objections. 

5. The section of Highway No. 75, from Lexington to Mocksville is 
in the heart of industrial North Carolina, and will unquestionably re- 
ceive exceptionally heavy traffic upon the completion of the river bridge. 
The natural and direct course for it to follow is the red, or Oakes' Ferry 
route. 

6. Yadkin College was incorporated under the laws of 1874-1875, 
chapter 78. I t  has connected with i t  a history that lends credit not 
alone to the school that gave i t  its name, but to the county of which it 
is a part. The roads and streets of said town, under the laws provid- 
ing for its incorporation, were placed under a board of commissioners. 
I t  does not provide that its mayor shall have authority over its roads or 
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streets. Ed. L. Green, the plaintiff i n  this cause, was elected mayor of 
Yadkin Col l~ge  in the year 1898. I t  is admitted by the plaintiff that no 
election was held from that time until 2 Nay,  1027, a t  which time the 
said Ed.  L. Green \ \as  again elected mayor. This  the court finds as a 
fact. 

Tlie court further finds that Yadkin College exercised none of the 
privileges, prerogatives or authority common to iriuilicipalities during a 
pcriotl of approximately twenty-eight yc.ars. Thc  court finds as a fact 
that Yadkin College is an incorporated town by reason of the principle 
that a riiunicipality cannot forfeit its charter by reason of 11011-usage. 
Tlw town of Yadkin College has a population of approximately 100 peo- 
ple with a postoffice and no substantial ilitlustries. The commissioilers of 
said towl, who are clothed nit11 authority over streets arid roads, h a w  
made no protest or rpcord against the proposed change in  route No. 7 3 ,  
and are not parties to this action, 1vhic.h is  the subject of this litigation. 
Tllc only protest being filed is  that  of Ed.  L. Green, mayor of Yadkin 
C'ollegc. 

At the hearing attorneys for A. M. Brooks and Thomas J. Byerly 
nloved to be admitted as parties plaintiff, which motion the court over- 
ruled, and to nhich order said parties excepted (accepted) (under sec- 
tion 7 of the State Highway ,let of 1927, which provides that  only the 
road governing bodies of counties and municipalities are permitted to 
maintain actioris against the State Highway Commission relative to 
locations). 

7 .  The court finds as a fact that  Yadkin College, although ail incor- 
porated town, is  not a principal town as contemplated in section 2, 
chapter 46, of the Public Laws of 1927. 
8. That  the location of the section of road between Lexington and 

M,~ocksville, on route No. 75, had been definitely located on the red or 
Oakes' Ferry  route prior to the enactment of chapter 46 of the Public 
Laws of 1927, and therefore the red or Oakes' Fe r ry  route was con- 
firrncd by section 6 of said chapter 46 of the Public Laws of 1927. 

Tlie court therefore refuses the motion for restraining order and dis- 
misses the action of the plaintiff. 

W a b e r  & War'ser and Z. I .  T.Tralser for p la in t i f .  
Raper B R a p ~ r  and Assistant dftorney-General Ross for defendant. 

BROUDEN, J. From the findings of fact and the evidewe in  the cause, 
it  appears that  there was an  existing road between Lexington, the county- 
seat of Davidson County, arid Mocksville, the county-seat of Davie 
County. This road passed through the village of Yadkin College. The 
defendant proposed to shorten the alignment of said road by construct- 
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ing the road along a new location, which leaves the present road some 
distance east of Yadkin College and reenters the present road a t  Fork  
Church. I n  effect the proposed change or shortening of the line elimi- 
llates a loop in  the present road, and also eliminates certain alleged ex- 
pensive creek crossings. T h e  plaintiff contends that  the defendant has 
no power to make this change in  the line of the road. 

Yadkin College is not shown on the legislative nmp attached to the 
Act of 1921. There is  no allegation, evidence, or  finding of fact, that  
the defendant mapped this particular road and posted i t  a t  the court- 
liouse door in  Davidson County. I t  is further found as a fact, and this 
finding is  supported by the evidence, that  Yadkin College is  nbt a prin- 
cipal town as contemplated by the statute. I t  also appears that  the 
clstent of the contemplated change i s  a mere shortening of the align- 
ment of the highway, and that  the departure between the proposed line 
and the present highway varies from nothing to perhaps seven or eight 
thousand feet. Under the particular facts and circumstances disclosed 
in  the record this would not be such a radical departure as condemned 
in the Yrzc'fon and Carlyle cases. Indeed, the princ,,ple announced by 
Connor, J. ,  i n  Johnson v. Highway Commission, 1 9 2  PIT. C., 561, is  
decisive of this case upon the facts disclosed in the record, if the pro- 
posed change in  the road was made under the Act of 1921. 

I t  appears from the record that  the defendant posted a map a t  the 
courthouse door in Davidson County and in Davie County, showing the 
proposed changes in accordance with the provisions of chapter 46 of the 
Public Laws of 1927. All changes authorized by chapter 46 of the 
Public Lams of 1937 were subject to the provisions of sections 3 and 4 
of said act. Section 3 of the act provides that  the number of highways 
c ~ i t ~ r i i ~ g  the corporate limits of a county-seat or pri~lcipal  town "now 
scrvcd by the State Highway Commission shall not be reduced without 
the consent of the street gowrning body of said toum" T h e  Court held 
in Carl?ylc v. Ifighway Com~mission, 193 N. C., p. 36, ihat  the defendant 
\ \ a s  ~ i t l i o u t  power to reduce the service of the system to a county-seat 
"by destroying and consolidating a separate and independent link or 
c v ~ i ~ ~ e c t i o n  by vliich that  s e r ~ i c e  is  to bc delivered to the county-seat." 
EIowerer, i t -appears  in this case that  the plaintiff is not a principal 
town as contemplated by the statute, and hence the defendant was under 
110 obligation to procure the consent of the street governing body thereof. 

Llgai i~ ,  plaintiff contends that  it is  "immediately effected," as de- 
fined by section 2 of said chapter 46, by the change in the route of the 
road proposed by the defendant. T h e  pertinent clause of section 2 is 
as follows : "Any county-seat or principal town shall bo deemed 'immedi- 
ately effected' if the proposed change or alteration shall enter or leave 
said town by streets other than those used for such purposes prior to the 
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proposed change." But i t  will be observed that the application of the 
principle assumes the existence of a principal town or county-seat, and 
Yadkin College is neither. 

We hold, therefore, that the plaintiff is not entitled to the relief re- 
quested, and the judgment rendered by the trial judge is 

Affirmed. 

TOWN O F  DILLSRORO v. ALICE M. DILLS, Wmow OF W. A. DILLS, 
BEULAH WEAVER A N D  HUSBAND, A. H. WEAVER, GERTRUDE 
McKEE AND HUSBAND, E. I,. McICEE, MINNIE GRAY AND HUSBAND, 
B. E. GRAY, HEIRS AT LAW OF W. A. DILLS, DECEASED. 

(Filed 25 June, 1927.) 

Municipal Corporations--Cities and Towns-Evidence-Admission+Res 
Gestae. 

Admissions of members of a governing body of a town must he pars res 
gesta in order to he properly received in  evidence, and when they relate 
to matters that have occurred in the past they are inadmissible. 

APPEAL from Hwwood, J., and a jury, at  October Term, 1926, of 
JACKSON. New trial. 

This is an action brought by plaintiff against the widow and heirs a t  
law of W. A. Dills to restrain them from trespassing on certain land 
(describing i t )  in the town of Dillsboro (hauling rock and other mate- 
rial and placing same on the land for the purpose of erecting a building, 
etc.). Plaintiff claims that the land in controversy was dedicated to i t  
by W. A. Dills, the husband of Alice M. Dills, defendant, and father of 
the other defendants. The plaintiff has been in open, actual, continuous, 
notorious and adverse and peaceable possession since 1885, some forty- 
one years. That W. A. Dills in his lifetime dedicated the land to plain- 
tiff and plaintiff has been in adverse possession. The defendants denied 
the allegations made by plaintiff, and contended that the town of Dills- 
boro was not incorporated until 1889. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Did W. A. Dills dedicate to the town of Dillsboro the lot of land 
described in the complaint ? Answer : No. 

"2. Has the plaintiff, the town of Dillsboro, been in  open, notorious, 
continuous and adverse possession for twenty years of the lot of land 
described in  the complaint ? Answer : No. 

"3. Are the defendants in  the unlawful, wrongful possession of the 
lot of land described in the complaint? No answer. 
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"4. What  damages, if any, is  the plaintiff entitled to recover? N o  
answer." 

The  plaintiff made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 

S u f f o n  d S td lwe l l ,  T .  D. Bryson  and: J .  J .  fiooker for plaintiff .  
T i ' .  R. Sherri l l  and ,411ey &. Al ley  for dpfendanfs .  

PER CURIAM. The  plaintiff excepted and assigned error as to conver- 
sations had by Mrs. Alice M. Dills with certain members of plaintiff's 
board of aldermen. The nature of the evidence indicates admissions 011 

the past of the aldermen that  the plaintiff did not claim title to the 
property in dispute. Exception and-assignment of error was also made 
to the testimony of John Leatherwood, a member of the board of alder- 
men, who corroborated Xrs .  Dills. 

F rom a thorough examination of the record i t  does not appear that  
these aldermen had authority to make the admissions. 

The principle of law governing such matters is stated in Dillon on 
Municipal Corporations, Vol. I ( 5  ed.), see. 435, as follows "The acts 
of the officers of municipal corporations in the line of their official duty, 
and within the scope of their authority, are binding upon the body they 
represent; and declaratio?u and d r n i s s i o r ~ s  accompanying such a c f s  as 
part of the res gesfm, calculated to explain and unfold their character, 
and not narrative of past transactions, are competent evidence against 
the corporation. B u t  if the declarations of the officers are not made as 
a par t  of the res g e s f ~ ,  or a t  a time when they are engaged in the per- 
formance of their duties, they are  not admissible in evidence against the 
municipality. I f  the statements or  admissions relate merely to  past 
transactions, they fall within the rule that  they are not a part of the 
res oestce, and are inadmissible." 

Fo r  the reasons given there must be a 
New trial. 

0. HENHP MOORE v. G. L. TIDWELL ET AL. 

(Filed 25 June, 1927.) 

Appeal and Error--Motion to Retain Cause in Superior Court to  Correct 
Amount of Judgment. 

Where the Supreme Court, on appeal, has allowed a motion for a new 
trial for newly discovered evidence after having fixed a time in which the 
parties may file their affidavit in support of the motion and per contra. 
the Court will not thereafter allow a motion retaining the case on its 
docket for the purpose of correcting the amount of the judgment. Teeter 
Y. Express Co., 172 N .  C., 620, cited and approved. 
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MOTION by plaintiff that the judgment of this Court, entered 10 June, 
1927, awarding a new trial for newly discovered evidence, be recalled 
before it is certified to the Superior Court of Mecklenburg County, and 
that the judgment of $15,000, rendered in this cause against L. B. Cress 
and J. F. Lowder, from which they appealed, be credited with $3,500, 
the amount paid plaintiff b;c: L. I?. Barnard and the Royal Blue Trans- 
portation Company, together with interest thereon from date of pay- 
ment, 11 August, 1926, the plaintiff now agreeing to remit said amount. 

Carswell Le. Ervin and John M .  Robinson for plaintiff. 
Harfsell & Harfsell and Preston & Ross for defendant. 

PER CURIAM. Prior to the call of this case for argument, which 
comes from the Fourteenth District, the appealing defendants duly 
notified plaintiff of their intention to renew the motion, originally made 
in the Superior Court, for a new trial on the ground of newly discorered 
evidence. With respect to this motion, the following order was entered 
28 April, 1927, and notice thereof duly given to counsel on both sides: 

"Motion continued until 24 May, 1927, with leave to both parties to 
file additional affidavits, if so advised. Appellants shall file their, affida- 
vits by 18 May, 1927, and appellees shall have until 24 May, 1927, to 
file counter affidavits, if so advised." 

This order could have but one meaning, i. e., that the Court would 
hear the motion and determine it on the showing made by the time set. 

After carefully considering the affidavits filed on behalf of the de- 
fendants in support of their motion and the counter brief filed by plain- 
tiff, the Court was constrained to allow said motion, i t  appearing that 
the showing made by appellants was sufficient to meet the requirements 
laid down in Johnson v. R .  R.,  163 N.  C., p. 453, for the granting of 
new trials on the ground of newly discovered evidence. 

Without expressing any opinion as to the nature of the instrument 
executed by the plaintiff to L. F. Barnard and the Royal Blue Trans- 
portation Company (as i t  is not properly before us for consideration), 
i t  would seem, from the facts now appearing, that the Court made no 
mistake in ordering a new trial of the cause. 

The motion of plaintiff comes too late. I t  must be denied on au- 
thority of Teeter v. Express Co., 172 N. C., 620. 

Motion denied. 
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GUY C. WATERS v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 25 June, 1927.) 

1. Telegraphs-Negligence-Damage9--Courts - Jurisdiction - Federal  
Courts. 

The decisions of the United States Supreme Court control in an action 
brought in the State court to recover clamages for the delay in delivery 
and error in the transmission of money sent by telegraph from a point 
in North Carolina to one in another state, and a s  to whether stipulations 
appearing upon the message are  void a s  against public policy. 

2. Same-Measure of Damages-Mental Anguish. 
Under the Federal decisiom a recovery of damages for mentnl anguish, 

unaccompanied by pecuniary loss or physical pain, or , e loss of property 
or impairment of health or reputation, is not allowed. 

3. Same-Torts-Proximate Cause--Speculative Damages. 
In order to recover damages of a telegraph company for its neglixent 

failure to correctly transmit or deliver a n  interstate transmission of 
nlouey, such damage must be thc prosimate cause of the negligence com- 
plained of, resulting from the negligent act complnine~l of in a continued 
and unbroken sequence a s  a reasonably auticipated consequence of the 
tort, and not such a s  are  purely speculative or remote. 

4. Sam-Notice t o  Company-Transmission of Money by Telegraph. 

The fact that money is transmitted by telegraph is sufficient notice to  
the company of the importance of its prompt delivery to the sendee, and 
where the defendant's agent a t  the originating point was aware that it  is 
for the use of a member of the sender's family a t  the ~lelivery point, it is 
sufficient to put i t  upon notice that its failure to act with the promptuess 
reasonable for a service in such instances mould likely result i:: damages 
a s  the prosimate cause. 

5. Same. 
Held, under the facts of this case, a recovery cannot be had of a tcle- 

graph company for injury to health arising from the sickness of the 
sendee, of which the defendant had no knowledge, espress or implied, in 
failing to get the amount of money the defendant should have delivered 
in the exercise of reasonable care, but only such as  would have heen 
reasonably anticipated as  proximately resulting to a sendee in normally 
good health. 

6. Telegraph+Negligence--Contracts--Stipulations on  Message-Unre- 
peated Messages-Damages. 

The stipulation on a telegram restricting the recovery in the event the 
message is unrepeated, is  valid under the United States statutes and deci- 
sions of the United States Supreme Court. 

7. Sam-"Sixty Daysw-Stipulation a s  t o  Bringing Action. 
The stipulation on a telegraphic message avoiding liability to the com- 

pany for damages for its negligent transmission or delivery, if action is 
not brought thereon within sixty days, etc., is a reasonable and valid one. 
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APPEAL by defendant from Stack,  J., and a jury, at  December Term, 
1926, of CARTEXET. New trial. 

This was an action for actionable negligei~cc brought by plaintiff 
against the defendant for damages. The facts in substance: R. G. 
Dudley, who lived near Beaufort, S. C., left his daughter, Effie Waters, 
wife of plaintiff in a dying condition in a hospital i n  Petcrsbwg, Va. 
He  left with his dying daughter her mother, Dudley's wife, and their two 
daughters and plaintiff, her husband. I n  the contemplation of her drath, 
at Beaufort, N. C., he gave defendant's manager, one E. D. Doyle, $323 
to wire plaintiff, and the charge $2.19. This was about ten o'clock on 
the morning of 14 January, 1926. He  had no remembrance as to 
whether he told Doyle what the money was for. On the ls th ,  at 4:22 
p.m., a wire arrived; it was delivered about the middle of nt.st day to 
him from plaintiff to send $130. He  sent $140. His daughter, plain- 
tiff's wife, died on the morning of 15 January. He  and his son-in-law, 
Ed. Campen, on the morning of 16 January, went to meet the corpse 
and members of the family on the 11 :25 morning train, but the body did 
not arrive, and they went to the telegraph office a i d  found the tclegra~n 
asking for $130, and about 1 o'clock he wired $140 to plaintiff. Dudlcy 
lived about six and a half miles from Beaufort, beyond the limits ~ t l ~ e r e  
defendant delivers messages except by mail. The mail reaches Dudley's 
home about quarter to ten in the morning. He  got the message an hour 
and a half after i t  would have reached him by mail. The body reached 
home-Beaufort-the morning of the 17th. On the 2lst the $300 was 
paid plaintiff's agent. A boy nineteen years of age working at Pcters- 
burg for defendant company admitted he hat1 misread the messagtx, and 
only paid plaintiff $25. 

The plaintiff, Waters, testified in par t :  "I asked h i n ~  (It. G. Dudley) 
about the money, and he said yes, he was coming honle and would try 
to send it. I told him I wanted $350, and when he wilt it lle sei~t $32;. 
I told him I expected her to die any minute, a d  I wairted it to take 
care of her and ship her home. I don't know the day he left, but it was 
the night of the 14th that I got the telegram, and I went down to thc 
Western Union office and they delivered me the $25. I a s h d  them if that 
was all, and they said yes. I told them I was expecting 2onle more, but 
didn't tell them how much. She died the nest mor~iing, the 15th. 
Q. Tell what you did then? A. I didn't know what to do, and I went to 
the undertaker, and asked him if he would take care of her, and he said 
'Nothing doing.' A. After I got $2,5 I went to the undertaker and asked 
him would he take care of her." I n  answer to clucstion by court, thr 
witness said, "I could not get my wife's body without the money." . . . 
"I then went to the Richmond Trust Company in Hopewell; I got $135 
then on my note. I could not borrow any more. I wired my father-in- 
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law for money, too. I had notified him of my wife's death and he sent 
me $140. With the $275, in addition to the original $25, I brought her 
home on the 17th; I don't know exactly, we being delayed two days by the 
mistake in the telegram. Q. Now, who was up there with you to look 
after her?  A. Her mother and two sisters. Mrs. Clara Dudley, Miss 
Blanche Dudley, and Mrs. Madera Campen. I t  cost about $50 caring for 
them and for myself during the delay for hotel bills and taxi fare." By 
the court: "Did you pay that?  A. Yes, sir. Q. Now what was your 
physical condition at  the time of this? A. I had had a vaccination for 
smallpox and my arm was in a serious condition. I was having a chill 
every night and had to carry my arm in a sling. Q. What effect did 
that trouble you had have on your a rm?  A. I couldn't get out, for i t  
was raining. I t  was raining and snowing. Q. How much physical 
suffering did you have with your arm as a result of this? A. After I 
came down here and went back it was a week that I couldn't work at  all. 
Q. I am talking about while you were there as a result of it, what effect 
did it have on you? A. I was having chills during those three days 
and was in a fever from the vaccination; my arm was riwollen and I had 
to split my sleeve around it. I f  I could have got the money I could 
have come on at  once and wouldn't have had to go around from place to 
place to get a note from the bank to get money to bring her down. 
While I was out trying to get money, my mother in-law stayed with the 
remains of my wife. She was in the undertaker's shop after she died. 
I had to go from hotel to hotel, which was about a mile and a half, and 
it was snowing and bad weather, to get an endorsement on the note. 
I was sick with my arm and in a fever, and this exposure trying to get 
the money caused me to have three chills. I never had a chill when my 
wife died. Q. What effect on your mental condition did those chills 
have while you were waiting? A. Well, it put me in a bad physical 
condition and made me sick. Q. Did you have a passenger train leaving 
Petersburg between eight and nine o'clock in the -morning,' arriving at 
eight o'clock that evening? A. Yes, sir;  leaving in the morning at 
6 335." Most of the evidence was excepted to by defendant, and ass ip -  
ments of error duly made. 

The usual "Western Union money transfer' vas introduced by defend- 
ant in evidence. 

"Western Union Telegraph Company : 
"Subject to the conditions below and on back hereof, which are hereby 

agreed to, 
"Pay to Guy C. Waters, 
'(Street and No. Care Petersburg Hospital, Petersburg, Qa. 
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"(Amount) Three hundred and twenty-five dollars and cents 
($325.00). 

"And deliver the following message to payee at  the time of payment. 
All can send. . . . (Signed) R.  T. (G.) Dudley." 

"All messages taken by this company included in a money transfer are 
subject to the following terms : 

"To guard against mistakes or delays, the sender of a telegram should 
order i t  repeated, that is, telegraphed back to the originating office for 
comparison. For  this, one-half the unrepeated telegram rate is charged 
in addition. Unless otherwise indicated on its face, this is an unre- 
peated telegram and paid for as such, in  consideration whereof it is 
agreed between the sender of the telegram and this company as follows : 

"1. The company shall not be liable for mistakes or delays in the 
transmission or delivery, or for nondelivery, of any message received for 
transmission at  the unrepeated message rate beyond the sum of five 
hundred dollars; nor for mistakes or delays in the transmission or 
&livery or nondelivery of any message received for transmission at the 
r~peated message rate beyond the sum of five thousand dollars, unlms 
specially valued; nor in any case for delays arising from, unavoidable 
interruption in the working of its lines; nor for errors in cipher or 
obscure messages. 

"6. The company will not be liable for damages or statutory penalties 
in any case where the claim is not presented in writing within sixty days 
after the telegram is filed with the company for transmission." 

Defendant's witness, E. D. Doyle, manager of defendant company, at  
Beaufort, N. C., on cross-examination by plaintiff, was asked: 

"Q. Look at this message from Cora Dudley to Robert Dudley from 
Petersburg, Va., filed 10 January, 1926. That passed through your 
office, didn't it 2" 

9GK 20 Petersburg, Va. 236P. Jan. 10, 1926. 
Robert. Dudley, 

Route 1, Beaufort, NCAR. 
Effie is worse come at once all that can dont think she will live thru 

another night at  Petersburg Hospital. Cora Dudley. 510P. 

(Witness E. D. Doyle continued) : "The message from Guy C. 
Waters to R. T.  Dudley, Petersburg, Va., 14 January, 1926, was deliv- 
ered through my office at  Beaufort." 

16GK. DX. 17. Petersburg, Va. 1042A. Jan. 14, 1926. 
Robert T. Dudley, 

Dely Genl RF 1, Beaufort, NCar. 
Mr. Dudley effie is no better she is passing away just as fast as time 

can move. Guy C. Waters. 1058A. 
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(Witness E. D. Doyle continued) : "The message, Guy C. Waters, 
Petersburg, to Robert J. Dudley, Beaufort, filed Petersburg, Va., 9 :35 
a.m., 15 January, 1926, was also delivered through my office. The mes- 
sage from G. C. Waters, filed a t  Hopewell, Va., 15 January, 1926, to 
Robert Dudley, Beaufort, was also delivered to my office." 

11 GK D X  21 2 Extra Petersburg, Va. 9358. Jan. 15, 1926. 
Robert J. Dudley, 

Dely Gnteed Route No. 1, Beaufort, N. C. 
Effie has passed out she and all the rest of us wi1.l be at Beaufort 

11 o'clock tomorrow. Guy C. Waters. 1003A. 

(Witness E. D. Doyle continued) : "I am manager of the office at  
Beaufort, and was at  that time." 

29 GK DX 16 1 Extra Hopewell, Va. 513P. Jan. 16, 1926. 
Robert Dudley, 

Deliver Route 1, Beaufort, NCar. 
We all will be there tomorrow AM eleven o'clock be sure have some 

one meet us. G. C. Waters. P607P. 

(The witness E .  D. Doyle continued) : "At the time when Mr. Dudley 
filed his application and paid $325 to be transmitted, plus $2.19 transfer 
charges, I knew a member of his family was sick, at  Petersburg. I 
knew there was some misunderstanding about the $325 transmitted when 
Mr. Waters sent his message for an additional $130, and I knew Waters' 
wife had died. On 14 January, we had a wire from Mr. Waters, saying 
he had to have $130. Mr. Dudley and his son in-law, Mr. Campen, came 
and said it was strange they having sent $325 that they needed more 
money, and I told them i t  had probably been delivered O X . ;  that if it 
had not been I should have heard from the other office by that time; 
and when the matter was discussed with Mr. Campen, it was decided 
that possibly Mr. Waters had found his expenses for hospital and under- 
taker's bills had been greater than he anticipated, though possibly there 
was a slight question as to whether the money had been delivered. I 
offered to get a report on it, and as near as I remember, Mr. Campen 
was the one who declined to get a report and sent the $140 instead of the 
$130 asked for." 

All of the telegrams were plaintiff's exhibits and duly objected to by 
defendant, and assignments of error made. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the defendant carelessly and negligently fail to transmit and 
deliver over to the plaintiff the $325, as alleged in the complaint? 
Answer : 'Yes.' 
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"2. If so, what damage is plaintiff entitled to recover by reason there- 
of ? i h s u w  : " 

The  defendant made numerous exceptions and assigiimellts of crror, 
ilnd appealed to the Supreme Court. 

CLARKSOIY, J. Thc  message being interstate, the damages recoverable 
for ~legligence is g o ~ e r n e d  by the Federal rnle pertaining to interstate 
messages. 1 I u 1 d i e  v. 2'el.  Co., 100 S. C., 43. 

I n  S o u l h e ~ n  13x11~-as CO. v. I lyers ,  240 U. S., at  p. 615, the Federal 
rule is stated as follows: "The action is based upon a claim for mental 
suffering only-nothing else was set up, and the proof discloses no other 
injury for ~ r h i c h  coinpensation had not been made. I n  such circum- 
stances as thosc presented here, the long-recognized common-law rule 
p m i i t t e d  no recovery; the tlecisions to this effect 'rest upon the ele- 
nleiltary principle that  mere mental pain and anxiety are too vague for  
legal redress where no illjury is  done to person, property, health, or  
reputation.' Coolcy, Torts  ( 3  ed.), page 94." W e s t e r n  U n i o n  Tel. Co. 
C. S p e i g h t ,  2.54 U. S., p. 17. See Rose Notes on IT. S. Reports, vol. 5 ,  
1'. 60.5. 

I n  the S o u f h e m  E z p r e s s  Co. case, supra,  this State is recognized, 
anlong others, as one that  allows damages for mental suffering or 
anguish. I n  intrastate telegrams, this rule i s  well settled by precedent 
in this State, since Z70ung v. T e l .  Co., 107 N. C., p. 370, by a unanimous 
Court in 1890, and has been adhered to ever since, Smith v. T e l .  Ca., 
167 N. C., p. 245, but has no application in the present action, which ii 
gowrned by the Federal rule. Although there may be negligerwe to 
make it actionable, i t  must be the prosimate cause of the injury. "The 
true rule is, that  what is  the proximate cause of an  in jury  is  ordinarily 
a question for the jury. . . . The  question always i s :  Was  there an 
unbroken connection between the mrongful act and the injury, a continu- 
ous operation? Did the facts constitute a continuous successio~i of 
eTents, so linked together as to make a natural  whole, or was there some 
new and independent cause intervening between the \vrong and the 
irijury? . . . I t  must appear that  the in jury  was the natural and proba- 
ble consequence of the negligent or mrongful act, and that  i t  ought to 
have been foreseen in the light of the attending circun~stances." -11~1- 
~ c a l ~ k e e ,  etc., R. Co. v. R e l l o g g ,  04 U.  S., 469, 24 Law Ed., 256. I n y e  
c. R. R., 192 N. C., p. 522, Supreme Court of U. S. denied petition for  
certiorari 28 February, 1927. 

13-I!% 
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111 this S ta te  i t  i s  held, on the question of proximate cause, see cases 
cited in C l i t m d  v. Electric Co., 192  K. C., a t  p. 741: "That i t  is not 
rcquircd that  the particular in jury  should be foreseen, and is sufficient 
if i t  could be reasonably anticipated that  illjury or ha rm might follow 
the wrongful act." 

Dailzages iri the present action cannot be idlowed under the Federal 
rule for illere mental suffering or anguish. Compensation under this 
rule cnn be had only for in jury  to person, property, health or reputation. 
On  the question of p ros i~na te  cause, evidence of attending circumstances 
is conipctcnt that  indicates whether the natural  and probable conse- 
quvi~ws ought to have been foreseen. Defenda~~ t ' s  manager admitted : 
".It the time when Mr.  Dudlcy filed his application and paid $325 to be 
tr:li~smitted, plus $2.10, transfer charges, I knew a member of his family 
11 as sick, a t  l'ctcrsburg." 

I t  is u n ~ a t t e r  of common knowleclge that  money s e i ~ t  by telegram is 
out of the ordinary. The telegrams introduced by plaintiff were compe- 
tent-some evidence to indicate to defendant the plaintiff's need. The  
record shows tliat defendant was a t  least prima facie liable ( W i l l i s  v. 
il'el. Co., 188 X. C., p. 114), i n  not dclirering, with rea3onable diligence, 
the nioiicy tcleera~died, and thus breached its contract. I f  the breach 

- A  , 

was the iroximate cause of the injury to plaintiff, as alleged, he  i s  
cntitlod to damages for such injury, not for mental suffering or anguish, 
under the Federal rule, but a reasonable compensation for the wrong 
tlollc,. This ~ r o u l d  consist of pecuniary loss, of the extra cost and ex- 
pensc to l~ini ,  the time lost, the physical pain or bodily suffering, the 
inc-om ei l ient~ ,  anrloyance and fatigue. 

1 Soutli(~rland, Damages ( 4  ecl.), p. 46, says : "Compensation is  the 
retlrcss wllicli the law affords to all persons whose rights have been 
invatled; in the nnture of things, they must accept that  Fy way of repara- 
t o .  . . . (p.  4 . )  The universal and cardinal principle is that  thc 
pcrson iiljurcd slinll receive a conil)ensation comme~isurate with his 
loss or itijury, and no nzore; and i t  is  a riglit of the person who is bound 
to pay this coinpensation not to be coinpelled to pay more, except costs. 
. . . (1). 40.) The  law defines i t  generally l)y the principle which limits 
the recovery of damages to those which naturally and proximatcl?y result 
from the act complained o f ;  or, i n  other words, to those consequences 
of which tlic act complained of is the natural and proximate cause. 
. . . (p.  50.) These include damages for all such injurious consequences 
as proceed immediately from the cause whic-h is the basis of the action; 
not merely tho consequcnccs which invariably or necessarily result and 
are always provable under the general allegation of damages in the 
declaration, but also other direct effects which have in  the  articular 
instance naturally ensued, and must be alleged specially to be recovered 
for." 
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The rule in this State is different from the Federal rule, but well 
5tated by Uli~ch iey ,  J., in Head v. Railroad, 79 Ga., 358: "Wouncling a 
man's feelings is as much actual damage as breaking his limb. The  
difference is  that one is internal and tlic other is e s t c r~ ia l ;  one mental, 
the other physical. . . . At common l a r ,  compensatory damages include, 
upon principle and, I think, upon authority, salre for wouilded feelings, 
311d our Code had no purpose to deny such damages vhere  the common 
law allowed them." Ammons v. II. R., 110 N. C., a t  p. 300. 

26 R. C.  L., see. 104, p. 606, ct seg., says:  "The courts of a number 
of the states hold that  substantial damages may be recorered for mental 
anguish prosimatcly caused by the wrongful and negligent failure of a 
telegraph company to transmit correctly arid deliver promptly a tele- 
graphic meqsage, independently of any bodily or physical injury ( this  
is the holding in  this State i n  intrastate mcssagcs), but i n  other juris- 
dictions, and they are apparently in the majority, the rule is that  dam- 
ages cannot be recovered for mental anguish aloiie, though some of the 
courts laying down this rule cspressly concede the liability for nmita l  
anguish accompanying physical suffering. . . . The rule that  mental 
anguish a ~ i d  suffering, unattended by any irljury to tlic person resulting 
from simple actionable negligence, is not a sufficieilt basis for an  action 
for the recovery of damages is supl~ortcd by the uniforrn decisions of 
the Federal courts." 

Thc  physical pain or bodily suflcbril~g as a n  elernent of damages must 
be based on the probable and natural  cffcct of pain or bodily suffering 
produced on a. liornlal p w o n  i111(l I I O ~  O ~ I C  sick, u n h s  ~ I I O T V I I  to de- 
fendant. 

The  clefenclniit's exceptions to ihc ( ritlcirtc :wc sustained so f a r  as they 
co~iforrn to the rule as heretoforc laid c\o\vn, as we understand the rule 
to be, u~itlcr thc U. S. Supreme Court d(&ions. 

Thc  tlefcndmt duly escepted and nssignecl error to the following part 
of the chavqe  of t h e  cour t  b c l o ~ :  "The plaintiff has offered evidence 
tending to show that  the damage was the prosilllate result of the defend- 
ant's negligerice; that  the delay in  ge t t i~ ig  the hotly here caused anguish. 
not only suffering of body, but sutfcring of mind, and the sufferings of 
the mind. geiitlemen, are as real as tllc s u f f ~ r i l ~ g s  of the body, and are 
a par t  of the actual compensation one may recover if sustained by 
reasonable ncgligence of the defendant." T h c  assignment of error to 
the charge made by defcildant must be sustained. I t  is  the rule of 
tlamages in intrastate iilessages, but not iiitcrstate, upon which the 
present action is founded. 

There is  a distinction in  sending an ordinary tc~legram :111d a money 
transfer. 111 thc lnttcr case t l ~ e  iuollc,v is turned over to the telegraph 



196 I N  THE SUPREME COURT. 1194 

company by the sender and the money telegraphed by it, under its sys- 
tem, to its agent to be delivered. I n  the present case the money transfer 
message signed by Dudley showed the three hundred and twenty-five 
dollars ($325) in  letters and figures. I t  is recognized by defendant that 
there will be mistakes and delays in  the transmission of unrepeated 
messages and the liability is limited to $500 under the rules of defendant 
company. This stipulation has been approved under the act of Con- 
gress, 18 June, 1910, 36 St. at  Large, 539, by the Interstate Commerce 
Commission, thus recognizing that liability will occur. "On the back of 
the telegraph blank was the usual requirement that any claim for dam- 
ages must be presented to the company in  writing within sixty days after 
filing the message. This regulation has been held reasonable and valid 
in Sherrill v. Tel .  Co., 109 N .  C., 527, and has been often approved 
since." Bensett v. TeL CO., 168 N. C., 496 ; Parks v. C'omrs., 186 N. C., 
at  p. 500; Western U n i m  Tel. Co. v. Czizek, 264 U. S., 13. 281. The 
defendant company has by contract made many stringent regulations, 
among them requiring notice of the claim within 60 days and limiting its 
liability--different from the ordinary contracts. Primrose s.  Western 
Union. Tel.  Co., 154 U. S., p. 1. These provisions have been upheld by 
the United States Court and Interstate Commerce Commission. With 
these contract rights given to a public-service corporation that exercise 
a public employment, when liable, they should be held to a righteous 
accountability. I f  the facts in the present action, the probatire force 
being for the jury, do not establish liability and the element of damages 
set out as we conceive them to be recoverable under the Federal rule, 
then telegraph companies would take this extraordinary business or field 
of endeavor with the incident profit and practically carry no burdens. 
"The distinction between punitive and compensatory damages is a 
modern refinement." Pizitz Dry Goads Co. v. Yeldell, U. S. Supreme 
Court, Advance Opinions (71 L. Ed.), 2 May, 1927, at  p. 556. The 
distinction is now well settled law in the United States rind State courts. 

The United States Supreme Court has said: "Thus we speak of 
damages by way of compensation, or compensatory damages, as distin- 
guished from punitive or exemplary damages, the former being the 
equivalent for the injury done, and the latter imposed by way of punish- 
ment." Moltongahela Nav. Co. v. U.  S., 148 U. S., at p. 326, 37 L. Ed., 
463. ('Damages in  a tort action are not divided into actual, compensa- 
tory, and exemplary. The term 'compensatory damages' coyer$ all loss 
recoverable as matter of right. I t  includes all damages for which the 
law gives compensation, and that gives rise to the tern1 'compensatory 
damages.' 'Compensatory damages' and 'actual damages' are synony- 
mous terms. Pecuniary loss is an actual damage; so is bodily pain and 



sufferiiig. G'atzow v. Bmning ,  106 TTis., 1, 49 L. R. A., 475, 80 Am. St. 
Rep., 1." "Compensatory damages, as indicated by the word employed 
to characterize them, simply make good or replace the loss caused by the 
wrong. They proceed from a sense of natural justice, and are designed 
to repair that of which one has been deprived by the wrong of another. 
Reid r .  2 'errc i l l ige~,  116 X. P., 230." 2 Words and Phrases, p. 1357. 

For the reasons given, there must be a 
T e r  trial. 
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Physicians and Surgeons-Confiilcntinl Rclntions-111hura1lc-cb, Iif~-E':\i- 
denc-Application for Polir j  -3lisreprcsc~ntat io~ls-St~iiut c%-k'intl- 
ing of Court-Appeal nnd Error .  

,\PPF,.\L by ~ l e f e ~ l d n n t ~  f r o m  1 7 1 0 1 1 1 ,  J.,  mid a jury, a t  F c h r w r \  J'c.1 1 1 1 ,  

1027, of Saw. N e w  tr ia l .  
T h i s  action \ \as co~nmcncrt l  1y the plaintiff n g a i ~ ~ q t  tlic d c f t ~ ~ ~ t i a ~ ~ t ~  t o  

compel tlie cancellation of 1\Ietropolitail Lifo Insurance  C o ~ ~ i l ) : ~ n y  
Policy No.  36442319, on the  life of Cnrlton IT. I<odtlic, f o r  that  the 
statements arid rcpreseutations, as c o n t a i ~ m l  in  the application, n-crc 
untrue, 1nateri:ll nncl f raudulent .  T h e  dcfcnclants, \ \ i t lo\r atid a(11ninis- 
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trator of the deceased, deny the material allegations of the complaint 
and deny that the deceased made any false representations to the knowl- 
edge of the defendants, and allege that if any misrepresentations ap- 
pcared in the policy, that they were immaterial and not fraudulent. 

Ti7imton & Brassfield for plaintiff. 
Austin &. Davenport and D. W. Perry for defendads. 

CLARKSON, J. Dr. J. A. Winstead was introduced as a witness for the 
plaintiff and stated that he knew Carlton H. Boddie, defendant G. C. 
Collins' intestate, and was his family physician since 1919. The de- 
fendants objected. The objection was overruled; exception and assign- 
ment of error were duly made.   he testimony of Dr. Winstead was 
offered for the purpose of showing that the statements and representa- 
tions as contained in the application for the policy in plaintiff's com- 
pany were untrue. The application was dated 29 :May, 1923. The 
policy was issued 2 June, 1923. 

C. S., 1798, is as follows: "Comn~unications between physician and 
patient. No person, duly authorized to practice physic or surgery, shall 
be required to disclose any information which he may acquire in attend- 
ing a patient in  a professional character, and which information was 
necessary to enable him to prescribe for such patient as a ~hysician,  or 
to do any act for him as a surgeon: Provided, that the presiding judge 
of a Superior Court may compel such disclosure, if in  his opinion the 
same is necessary to a proper administration of justice." 

I n  Fuller v. Knights of Pythias, 129 N. C., p. 318, i t  is held that a 
person in his application for insurance may waive the right to object to 
the evidence of a physician acquired while attending him and the 
physician may be compelled to testify. 

I n  the application now under consideration there was no waiver 
clause as in the Fuller case. 

I n  Smith 2.. Lumber Co., 147 N. C., 62, the testimony of the physician 
did not come within the purview or scope of the statute. 

I n  S.  v. Martin, 182 N. C., p. 846, the defendant, Martin, was 
indicted for procuring the miscarriage or abortion of Rosa Yow, a 
pregnant woman. Dr. Mimms attended her, and his testimony related 
to a conversation implicating the defendant. The privilege is for the 
benefit of the patient alone-Rosa Yow, not defendant Martin. I n  the 
I far t in  case the Court said, at p. 850: "If the pr i~i lege is for the 
benefit of the patient alone, how can the defendant invoke its a id? 
Even if i t  be contended that the privilege was available to him on the 
ground that some of the coniniunicatior~s were made in his presence, 
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that Rosa became a party to the crime by consenting to the abortion, 
that she is living, and the physician's testimony would tend not only to 
convict him, but to discredit her, and that the evidence objected to was 
for these reasons incompetent, a complete answer is found i n  the pro- 
viso of the statute and i n  his Honor's statement that in his discretion 
he not only permitted, but required Dr. Mimms t o  testify when called 
as a witness for the State. His Honor no doubt did so because in his 
opinion the tesfimony of Dr. N imms  was necessary to a proper admin- 
istration of justice." (Italics ours.) 

I n  Myers u. State (Indiana), 24 A. L. R., p. 1196, the annotations 
cite numerous cases where the privilege does not exist as to family mat- 
ters or affairs incidentally learned by physicians while professionally 
attending patients. 

The serious question presented was the exception and assignment of 
error of defendants sufficient to permit defendants in this Court to take 
advantage of the proviso of the statute, or was i t  waived? We hold that 
the exception was sufficient, the matter was not waived and the assign- 
ment of error should be sustained. Jones' Commentaries on Evidence 
(The Blue Book of Evidence), see. 761. 

At common law no privilege existed as to the confidential relations 
between physician and patient. Wigmore on Evidence, vol. 5, 2 ed., 
see. 2380. I n  its wisdom the General Assembly of this State has seen 
fit to pass the statute above quoted. We think that in construing same 
i t  mas incumbent on the presiding judge to find the fact, and this should 
appear in  the record in substance, that in his opinion, the disclosure is 
necessary to a proper administration of justice. Under the statute, the 
evidence is incompetent unless in his opinion the same was necessary 
to a proper administration of justice. The disclosures of a physician 
as to what takes place between him and his patient has from time im- 
memorial been held by the medical profession as inviolate. 

Principles of Medical Ethics adopted by The American Medical Asso- 
ciation, at the annual session in  New Orleans, May, 1903, among the 
Duties of Physicians to Their Patients, are the following: 

"See. 2. Every patient committed to the charge of a physician should 
be treated with attention and humanity, and reasonable indulgence 
should be granted to the caprices of the sick. Secrecy and delicacy 
should be strictly observed; and the familiar and confidential inter- 
course to which physicians are admitted, in their professional visits, 
should be guarded with the most scrupulous fidelity and honor. 

Sec. 3. The obligation of secrecy extends beyond the period of pro- 
fessional services; none of the privacies of individual or domestic life, 
no infirmity or disposition, or flaw of character observed during medical 
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attendance should ever be divulged by physicians, except when im- 
peratively required by the laws of the State. The force of the obliga- 
tion of secrecy is so great that physicians have been protected in  its 
observance by courts of justice." 

A physician should not be subpoenaed to court and compelled to 
make disclosures and open the door to the confidential relationship 
unless required to do so in the manner provided by the statute. We 
think this is fair  to the physician and a right interpretation of the 
statute. This finding of record should be afforded the physician to 
protect him from criticism, and no doubt loss of prestige and practice, 
if his patient objects to his testifying. 

As to the other assignments of error made by deftmdants, they are 
unnecessary to be considered, as the case goes back for a new trial. 

New trial. 

MORRIS & COMPANY v. D. W. C L E W  ~ 1 '  AI.. 

(Filed 14 September, 1927.) 

Appeal and ~rrbr--Objections and Exceptions-Premature Appeal-Dis- 
missal-Pleadings-Amendments-Courts. 

Where the trial judge has allowed the plaintiff's motion to amend his 
complaint upon due notice, within ten days after the receipt of the cer- 
tificate by the clerk of the trial court from the Supreme Court on a 
former appeal, sustaining a demurrer to the complaint, the procedure is. 
if objected to by the defendants, to note an exception and appeal from 
the final judgment, and an appeal otherwise will be dismissed as pre- 
mature. 

APPEAL by defendants, D. W. and W. A. Cleve, from Daniels, J., at 
Apri! Term, 1927, of BEAUFORT. 

The facts are stated in the opinion. 

Ward  & Grimes and H. C .  Carter for plaintiff. 
Guion & Guion and W .  C. Rodmam for defendants. 

STACY, C. J. This case was before us at  the Spring 'Term, 1927, and 
is reported in 193 N. C., 389. Within ten days after the receipt of the 
certificate from this Court, sustaining the demurrer interposed by the 
present appealing defendants, the plaintiff, after due notice, moved for 
leave to amend the complaint under C. S., 515. (See, also, 0. S., 546, 
and annotations thereunder.) This motion was allowed, and from the 
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order permitting plaintiff to file a n  amended complaint the defendants. 
D. W. Clere and W. A. Cleve, appeal, assigning error in said ruling. 
The appeal must be disniissed as premature, since the proper procedure 
n-as to note ail exception and appeal from the final judgment, if adverse 
to the defendants. G u o i l l c i ~ ~  c .  E ' e r t i l i z e ~  IVOTII~S, 123 N. C., 162; Parker 
c. Rarden, 122  N. C., 111. 

Appeal dismissed. 

H. J. COJIBS v. C .  &I. COOPER. 

(Filed 14 September, 1025.) 

Bills and Notes-Inst~wctions-Evidence---Question for Jury. 

JVhcre there is evitle~lce that the plaintid was a lioldcr in clue a)u lw 
for value of a negotiable iiotc, the subject of the action, acquired befow 
maturity without uotice of an intirmity, and also that thc ~lote W:LS .L 

1);irt of au advertisills coiltract from which it 1i:~tl  bec~ll tlet:~clleti. th11- 
:ilteriug its liegotiable cll:irncter so as to mnlie it'voitl in the liaiitls of 
tlic phi~itilY, a pereu1)tory i u ~ t r u c t ~ o ~ i  in 1)laintiE's fat or is ro\ PI s11dtb 
error, there btliiir: murc thull :I sciutilla of el iclciicc tor the t lc~f t~r lc l :~nl  
for t l ~ c  jury to determine. 

APPEAL by plaintiff from Clayton J f o o ~ e ,  S'perial Judge, at  J u n c  
r 1 l e r m ,  1927, of I'ASQV~TAYK. 

Civil action to recover oil \\11:1t purports to br n ilcgotiable proi~iis- 
sory note for $156, allcgetl to 11uve been executed by tlic defendai~t to 
,irtliur Colm, G April, 1935, duly eiitloi~cd to tlic plaintiff for :i 
valuable consideration, before niaturity and witliuut noticc of nu: 
defect or equity, coi~stitutiilg tlw l)lnilltif? a holclc~r thereof in  tluc. 
course. There is e ~ i d e i i c ~  011 I r~ l~a l f  of the plaintiff tcliclilig to support 
his allegations. 

The defendant, on the othcr llaild, o f f c rd  e l  itlciiw tcilding to shon 
that  the note ill qucstion \!as a 1)nrt of nu :1(1\c~tibilig cao~ltruct fro111 
which i t  liatl been detnclictl or torn, so illntc~rially :dtcriug its executor\ 
pro~is ions  as to rel~ilcr it 7 oitl in tlicl 11and9 of the pl:~intiff. 

0 1 1  an  issuc of intlcbtctllicw, subl~littc tl to tllc. jury, tlic czourt, a t  t l~c 
request of the dcfel~(l:uit, ga \  tx the fullol\ i11g iu,trurtlol~ : "lf you bclievc, 
the evicleilcc and facts 115 tc stificd to you \\ill  :11i.\\ vr tlit. issuc, Notliinp." 

F rom a vcrdict and judglllcut ill f a ~ o r  of tlici clt.fentl:~nt, the pIni~ltiK 
appeals, assiguing tlic abo\tl instrueti011 as error. 
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STACY, C. J., after stating the case: I n  directing a verdict for the 
defendant, the learned trial judge evidently overlooked the testimony of 
the plaintiff. Where the evidence is equivocal or conflicting, as in  the 
present case, and fairly susceptible to more than one inference, the 
matter should be left to the jury, under a proper charge, without 
peremptory instructions from the court. Moore v. I w .  Co., 193 N. C., 
538; Brooks v. Milling Co., 182 N.  C., 258. Such was the holding in 
Everett v. Receivers, 121 N.  C., 519 (as stated in the first head-note) : 
"Where, in the trial of an action, the plaintiff has produced some evi- 
dence, or more than a scintilla, in support of his contention, or there 
is conflicting evidence, i t  is the province of the jury to determine its 
weight, and it would be improper to instruct the jury that if they 
believe the evidence the plaintiff cannot recover." 

We cannot say from the record that the error in the present instruc- 
tion was harmless. 

New trial. 

WILLIA;\I BARCO 6: SON ET AL. v. W. F. FC)RBES. 

(Filed 14 September, 1927.) 

Bills and Notes-Fertilize~Contract~Renewal-Failure of Coneidera- 
tion-Waiver-Defenses. 

Where the purchaser of fertilizer has given his note for the purchase 
price, and after the crops upon which it has been used have been gathered 
and the result of the use of the fertilizer seen, he may not give a renewal 
note for the amount due and thereafter resist recovery thereon, upon 
the ground that the fertilizer was worthless, and did not come up to 
contract, and therein there was a failure of consideration. 

,, 
> 

CIVIL ACTION, before Daniels, J., at March Term, 1927, of CURRI- 
TUCK. 

The plaintiffs brought a suit against the defendant upon a note in the 
sum of $227.25. The note was given for the purchase price of fertilizer 
purchased by the defendant from the plaintiffs. The note was dated 
10 January, 1923, and i t  was admitted that this note was given in  
renewal of a former note dated 1 July, 1922. The defendant contended 
that the fertilizer was bought for use in producing a sweet potato crop 
in the year 1922, and that the fertilizer delivered was worthless and had 
no effect whatever upon the crop. The evidence disclosed that digging 
time for this crop is in July and early August, and that the defendant 
attempted to dig the potatoes, and dug some of them, and shipped them 
and sold them, hut the balance of the potatoes were left in  the field. 
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The following issue was submitted to the jury: Did the plaintiffs 
fail to deliver to the defendant fertilizer contracted to be sold? The 
jury answered the issue, "Yes." 

The trial judge refused to sign a judgment in  favor of the defendant 
upon the verdict, and the plaintiffs, having moved for judgment upon 
the admissions made of record, and the court being of the opinion upon 
said admissions, that the plaintiffs were entitled to judgment for the 
amount of the note, entered judgment that the plaintiffs recover from 
the defendant the amount of the note, with interest and cost. 

From this judgment, so entered, the defendant appealed. 

Ehringhaus & Hall for plaintiffs. 
Aydlctt & Simpson for defendant. 

BROGDEN, J. The question is this: I f  a note is given for the pur- 
chase price of fertilizer, and there is a total or partial failure of the 
consideration, and the maker of the original note executes a renewal 
note, after knowledge of the failure of the consideration, can such maker 
resist the payment of the renewal note? 

When the fertilizer was purchased in 1922, the defendant gave a note 
for the purchase price. The evidence discloses that the time for har- 
vesting the crop was in July or August, 1922, and that the potatoes 
were dug at that time. I t  is obvious, therefore, that in  August, 1922, 
the defendant had full knowledge of the fact that the fertilizer was 
worthless and that there was a total failure of the consideration for the 
note executed by him and delivered to the plaintiffs. However, not- 
withstanding, on 23 January, 1923, he executed and delivered to the 
plaintiffs the renewal note, upon which the suit was brought. 

I n  Bank v. Howard, 188 N. C., p. 550, Connor, J., declared the law 
as follows: "One who gives a note in renewal of another note, with 
knowIedge at  the time of a partial failure of the consideration for the 
original note, or of false representations by the payee, waives such 
defense and cannot set it up to defeat or to reduce the recovery on the 
renewal note." 

The defendant relies upon the case of Grace v. Strickland, 188 N. C., 
369. I n  that case it appears that "the defendant did not discover the 
fraud until after he had executed the renewal note, and did not treat 
with the plaintiff after such discovery." 

These principles of law support and justify the judgment entered in  
the cause. 

Affirmed. 
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STATE v. WILL COLSON. 

(Filed 14 September, 1927.) 

1.  Criminal Law-Evidenc~-Cross-Examination-Assault a n d  Battery- 
Dcndly Weapon-Intent t o  Kill-Statutes. 

Ulmn a trinl for mi assault with a deadly weapon with intent t o  kill 
resulting in injury, C. S., 4214, i t  is competent for the solicitor on cross- 
c\:~mination of the defendant who has testified a s  a witness in his own 
l~ch ;~ l f ,  to ask him if on certaili occasions he has violated certain criminal 
laws, when confined solely to the purpose of impeaching the testimony he 
had given. C. S., 1799. 

2. Sam-Corroborative Evidence-Declarations. 
Upon the prosecution of an action for an assault with a deadly weapon, 

a pistol, wherein the defendant denies he was the man who had shot the 
prosecuting witness, i t  is competent for this witness to testify that  im- 
mediately after the shooting he had said to bystanders that  the defend- 
a n t  was the man, when confined to the purpose of corroborating his testi- 
mony previously given to that  effect. 

3. Sam-Evidence-VerdictConviction of Simple Assault. 
Under a n  indictment for an assault with a deadly weapon, a pistol, with 

intent to kill, C. S., 4214: Held,  the evidence in this case was sufficient 
to sustain a verdict under C. S., 4640, of an assault with a deadly weapon, 
which tended to show tha t  the defendant fired a t  'the prosecuting officer, 
a police officer, a s  the latter was attempting to stop him from driving off 
in his automobile in endeavoring to escape arrest under a warrant held 
by another police officer, who was with him for the purpose of making the 
arrest, with other evidence that  the defendant knew the policeman fired 
upon a s  a n  officer of Xhe law a t  the time. 

APPEAL b y  defendant  f r o m  Moore, Special Judge, a t  J u n e  Term,  
1927, of PASQUOTANK. NO error .  

Defendant  was t r ied upon  a n  indictment  charging h i m  w i t h  a n  
assault with a deadly weapon, to  wit, a pistol, wi th  intent  t o  kill, result- 
i n g  i n  in jury .  C. s., 4214. T h e  j u r y  found  him gui l ty  of a n  assault 
with a deadly weapon. C. S., 4640. 

F r o m  judgment  upon  t h e  verdict defendant  appealed to t h e  S u p r e m e  
Court.  

Attorney-General Brummit t  atnd Assistant Attorney-General Nash f o r  
the Xtate. 

Thomas J .  Markham and McMillan & LeRoy for defendant. 

CONNOR, J. Assignments of e r ror  based upon  exceptions t o  t h e  over- 
rul ing by the  court  of defendant 's objections t o  questions addressed t o  
h i m  by  t h e  solicitor, upon  h i s  cross-examination a s  a witness i n  h i s  own 
behalf, cannot  be sustained. 



N. C.] FALL T E R M ,  1927. 20i 

These questions mere manifestly for the purpose of impeaching de- 
fendant as a witness; they were conipetent for that purpose. The  pr im 
ciple upon which a new trial n as ordered by this Court in S. 21. d(s ton,  
94 N. C., 930, cited hy defendant i n  support of these assignments of 
error, is  not applicable upon this record. I t  is held in  that  ease that  
":IS a general rule i t  is  not admissible, on a prosecution for one offense, 
to prove that  the dcfendant had before committed another offense." 
Defcnda~it in the illstant case ha] in$ hccome a xituers in liis own bclialf, 
naq subject to cross-esan~ili:~tioil and irnpenclll~~ent as any other witness. 
C ,  S., 1799. S. v. 117cnfz, 176  X. C., 742;  8. v. C / o ~ ~ i n [ g e r ,  149 s. C., 
a G T .  I t  n a s  competei~t for  the solicitor to ask the defendant, on his  
c.ross-c~alliinntiol~, for the p u r p o v  of impcachrnent, if he had not on a 
rertain occasion ~ i o l a t e d  the prol~ibitioii l ax ,  and if I~cs had not ad- 
justed in  court n c l~a lge  that lie liatl fi111etl to support his nifc.  8. L .  

I lolder ,  153 S. C'.. G O G ;  S. v. il 'lco~nus, 9S S. C., 599. 
Statcrr~erlts of the provcuting witrwss that defenclant, Will C o l s o ~ ~ .  

WRS the liinn ~ 1 1 0  shot liiul v1t11 a pistol as he stood upon the running- 
board of the autori~obile, and thus inflicted the wound upon his head, 
~ n a d e  ini~ilet l intcl~ after 11e had fallen from the running-board, to by- 
qtantlcrq, ne re  conil)ctcnt as elidenee tcntling to corroborate his  testi- 
nlorly as :I n i t~ icss .  They ncrc  offered and admitted for this purpose 
o d y .  'l'lic court a t  the time they were admitted so instructed the jury. 
L)efclidaut's a4giimeli ts  of error n i t h  respect to the admission of this 
c~ iclence enilllot be sustained. 

E:\itlc~lcc off(wd by the State tended to show that  I?. T.  Winslow, a 
1)olice officcr, \ \cut  to  the home of defendant, Will  Colson, i n  Elizabeth 
City, about 9 3 0  p.111. on 4 Julie, 1927, in response to a telephone call; 
that he xias awo1111):111ied by another police officer, who had a warrant  
to be served on tlt4c1itlaiit; that  as the two officers approached defend- 
ant's home they s:r\v a man leave an  automobile standing on the street, 
near defendant's home; and that a man sitting i n  the automobile, im- 
mediately upon seeing the officers approaching defendant's home, started 
the motor, as  if to drive away. Officer Wins lo~ i~  went a t  once to the 
automobile and ordered the man sitting a t  the steering wheel not to drive 
away. H e  testified that  the man in  the automobile was defendant Will 
Colson. H e  was the only man in the automobile. H e  knew Winslow, 
and knew that  he was a police officer. Winslow jumped upon the run- 
ning-board and attempted to cut off the switch, and thus prevent de- 
fendant from driving the automobile away. Winslow testified that  de- 
fendant Colson drew and fired a pistol a t  h im;  he  felt a burning sensa- 
tion about his head, and fell from the running-board to the ground. The 
automobile was then driven away. 
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Defendant Colson, as a witness in his own behalf, testified that he 
was not the man in the automobile; that he left his home that night 
about 8:30 and did not return until after 10:30. There was evidence 
tending to corroborate him. 

A11 the eyidence tended to show that the man in the automobile fired 
a pistol at  officer Winslow, thereby inflicting a serions wound upon his 
head. The jury, upon competent evidence found that defendant was the 
man in  the automobile who fired the pistol. Not being satisfied beyond 
a reasonable doubt that defendant fired the pistol with intent to kill, the 
jury found him guilty of an assault with a deadly weapon, in accord- 
ance with instructions contained i n  the charge of the court. 

We find no error in the instruction complained of by defendant and 
made the subject of his exception No. 23. This instruction is not sus- 
ceptible of the construction insisted upon by defendant upon his appeal 
to this Court, to wit, that the defendant was guilty of an assault with a 
deadly weapon, if he simply pushed the officer off the running board. 
The court expressly instructed the jury that if they did not find that 
defendant assaulted the witness with a deadly weapon, but "just shoved 
him off the running-board of the automobile," he would be guilty of 
only a simple assault. We find 

No error. 
-- 

HONIG & HOCHENBERG v. N. HAWA. 

(Filed 14 September, 1927.) 

Court-urisdiction - Justices of the Peace - Waiver - ConstitutionaI 
Law. 

Where the defendant is sued on two accounts before a justice of the 
peace separately stated, each appearing to be in amount coming within 
his jurisdiction, but together exceeding it, by his appearing and acknowl- 
edging his liability for the sum total he thereafter waives his right on 
appeal to set up the defense that in fact the two accounts were but one, 
and he may not insist that the judgments rendered against him by the 
justice were unconstitutional and void for the want of jurisdiction. 
Const. of N. C., Art. IV, sec. 27. 

APPEAL by defendant from Clayton Moore, Special Judge, at J u n e  
Term, 19a7, of PASQUOTANK. Affirmed. 

Thompson & Wilson for p l ~ i n ~ t i f s .  
McMullan & LeRoy  for defendant. 

CLARKSON, J. The defendant testified in part:  "I received the goods 
represented by the inyoices which I offered in evidence. There were 
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two separate purchases on two separate orders, one order sent in one 
week and the other the next, and the goods came to me in two different 
shipments, one one week and the other the next, on different invoices, 
and notwithstanding I received the plaintiffs' goods in 1925, I have not 
paid them a single cent and owe them for every dollar's worth of goods 
represented by the invoices. The payment which I made plaintiffs on 
23 November, 1925, covered a bill of goods which was shipped me on 
20 October, 1925, less the discount. I listed in my invoice book in my 
own handwriting the two separate invoices of 18 November and 25 No- 
vember, and the amounts are correct. There was a trial at  the court of 
T. B. Wilson, justice of the peace. Two summonses were served on me 
by the constable, one of which demanded $103.75 and the other $120.75. 
Neither I nor Mr. Honig had any lawyer to represent us in the justice's 
court. I was there and admit ted the correctness of the invoices and 
stated that  the  only  reason they  were not paid was I did no t  have the 
money  f o  pay f h e m .  T h a t  w a s  the  only defense I set u p  to  the action, 
and Mr. Wilson rendered judgments against me and I appealed to this 
court." 

The inyoice of the goods sold by plaintiffs to defendant 18 November, 
1925, was $103.75. The invoice on 25 November, 1925, was $120.75. 
Action was instituted on the two different invoices before the justice of 
the peace. The return of the justice of the peace on appeal in each 
case shows that defendant made no plea. He testified in part:  " T h e r e  
was no  defense set u p  in my court to  the effect tha t  I did not have juris- 
diction because the account had been split u p ,  nor w a s  there a n y  plea 
in abatement entered in my court." 

I n  the Superior Court the defendant entered a plea in  abatement, 
moved to dismiss on the ground that the account was stated and the 
justice of the peace had no jurisdiction; that statements showing a 
total indebtedness of $224.50 were presented by  lai in tiffs to defendant 
on three different occasions before suit was brought and defendant ad- 
mitted the correctness, and on the occasion of the last statement promised 
plaintiffs to pay said amount. Sum demanded shall not exceed $200 
before justice of the peace on contracts. Const. N. C., Art. IV,  see. 27. 

I n  the court below the parties agreed to submit the controversy to 
the trial judge without a jury. I n  rendering judgment for plaintiffs, 
the court below held: "That the defendant did not enter a plea in abate- 
ment or move to dismiss for want of jurisdiction at  the time of the trial 
before the justice of the peace; and the court being of the opinion that 
the defendant has waived his plea to the jurisdiction by not entering i t  
before the justice." 

The plaintiffs brought two actions on the different invoices in the 
court of a justice of the peace. See M a y o  v. Mart in ,  186 N. C., p. 1. De- 

14--194 
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fendant was duly served with summons in each action. From the sum- 
monses and complaints in  the justice of the peace court, it clearly ap- 
peared that i t  had jurisdiction. I f  i t  mas a stated account, the fact was 
not set up by defendant. He  appeared, made no objection to plaintiffs' 
"splitting up" the account, and in fact admitted the correctness of the 
two invoices. The only defense to the two actions was "I did not have 
the money to pay them." The plea that the account was stated came 
too late in the Superior Court. 

I t  is well settled that if a justice of the peace exceeds his jurisdic- 
tion, the judgment is void. I f  this defect does not appear on the face 
of the proceedings, it must be made to appear by plea and proof. We 
think the present action comes under the third distinction set forth in 
Bmnch v. Houston, 44 N.  C., at  p. 88, as follows: "3. I f  the subject- 
matter is within the jurisdiction, and there be any peculiar circum- 
stance excluding the plaintiffs, or exempting the defendant, it must be 
brought forward by a plea to the jurisdiction. Otherwise, there is an 
implied waiver of the objection, and the court goes on in  the exercise of 
its ordinary jurisdiction." BlacLwell v. Dibbrell, 103 N. C., 270; 
Reville v. Cox, 109 N .  C., 265; Hicks v.  Beam, 112 N.  C., 642; 8. v. 
Efird, 186 N.  C., 482. 

I n  Insurance Co. v. R. R., 179 N. C., at p. 293, it is said: "In Fort v. 
Penny, 122 K. C., 232, in which objection vas  made in the Superior 
Court to dividing a cause of action in order that actions might be com- 
menced before a justice of the peace, it was held: *If the proofs had 
shown as matter of fact that the two demands appearing in the two 
summonses were one and the same transaction, and therefore indivisi- 
ble,' the defendant must file plea in abatement, and upon failure to do 
so the objection was waived, and upon the same principle this action 
may be maintained." I n  re Smiling, 193 N.  C., p. 448. The judgment 
below is 

Affirmed. 

E. G .  \VESTON v. SOUTHERR' RAILWAY COJIPANP.  

(Filed 14 September, 1927.) 

1. Negligence-Automobile9-Headlights-Highways -- Rule of Prudent 
Man. 

The motorist upon a public highway on a dark, misty and foggy night, 
is required to regulate the speed of his car with a view to his own safety 
according to the distance the light from his headlights is thrown in 
front of him upon the highway, and to observe the rule of the ordinary 
prudent man. 
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- 

WESTOX v. I:. I:. 
-. 

3. S n m e S p e e d  Limits-Statutes-Evidenc-Xonsnit,. 
Tlie failure of a motorist to stop his automobile before crossill:: :I rail- 

roatl a t  a grade c ros~ing  on x 11ul)lic liigh\vay, a s  dircctetl by :: ( 2 .  s.. 
X ' l ( b )  "at a distance not esccrding fifty feet from thc ~ ~ i % r e s t  ~ x i l , "  
does not constitute contributory ncgligel~ce p e r  sc i l l  his action : ~ ~ : l i n s t  
the railroatl compally to recover damages to his car causrd by :I collision 
wit11 a t r :~in standing nl~ori the track, and where the evidcncc tentls only 
to show that tlic prosimatr &use of the plaintiff's injury w;w his o\vn 
~icxligcnce i l l  cxcecdil~g the spccd lie should have used ~incler thc. cir- 
cumstances, a judgment as  of nousuit thereon shoultl bc txnteretl on 
defendant's motion therefor properly entered. 

3. Negligence-Automobiles- Evidence - Xonsuit - Higllways - Head- 
lights. 

\There the evidence tends only to shorn tha t  the plnintiff was exceeding 
the speed requirctl for his own safety under the rule of the yrudcnt  ma^^ 

in r n n n i ~ ~ g  his automobile on a dark and foggy night over u grade cross- 
ing wit11 a railroad track, witliout stopping, and his car was injured by 
corniug in contact with tlefentlant's train standing thereou awaiting dis- 
patch orders to move forward: Hcld ,  insufficient to take the case to the 
jury in plaintiff's action against the r:lilro:ltl conlp:lny for da~n:~ges 
thereby sustailled in a collision with the defendant's train, and a motion 
for judgment as of nonsuit thereon should be granted upon the issue of 
plaintiff's contributory negligence. 

CIVIL ACTION, before Daniels, J., a t  F e b r u a r y  Term,  1037, of BEAU- 
FORT. Reversed. 

T h e  plaintiff alleged: "Tha t  on the  morning of 1 October, 1926, 
ahout 3 o'clock a.m., the  plaintiff was tlrixing his  Dodge sedau f r o m  
Cliarlotte to  Sal isbury on said public highway a t  a moderate ra te  of 
speed; t h a t  t h e  night  was d a r k  and  cloudy a n d  a mist ing ra in  was 
fal l ing;  tha t  the plaintiff was not fami l ia r  with the  locality i n  which he  
n a s  and  did riot knon tha t  said railroad t rack crossed the  h i g h n a y  a t  
tha t  po in t ;  t h a t  a t  said t ime the defendant . . . negligently stopped 
and permitted to remain across t h e  highway a n d  upon the t rack of de- 
fentlnnt a long frciglit t ra in,  which a t  said t ime was stationary, and  
u h i c h  completely blocked the  h ighway;  t h a t  tlic defendant negligently 
failed to  g i r e  a n y  sign whatsoever of t h e  presence of said freight  t ra in  
across the h i g h n a y  by means of liqllts o r  a n y  other  signal o r  device; 
. . . t h a t  t h e  plaintiff could not,  i n  the  use of o rd inary  care, dis- 
covrr the presence of said t r a i n  un t i l  h e  was too close to the  same to 
al-oiil a collision, and  i n  at tempting to do so, h i s  car  was turncd t o  the  
side of the road where i t  was completrly turned over and  ut ter ly de- 
n~olished." 

T h e  defendant entered a general denial  to the  allegations of negli- 
gence contained i n  the  complaint a n d  pleaded contr ibutory negligence 
of t h e  plaintiff a s  the  proximate cause of h i s  i n j u r y  a n d  a s  a bar  t o  
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recovery, alleging in substance that the plaintiff failed to stop, look 
or listen, and in disregard of the "N. C. law stop sign," drove ahead 
without sufficient headlight, failing to keep the proper lookout and at  
too great a speed. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury, and the jury by its verdict found that the defendant 
was guilty of negligence and that plaintiff was not guilty of contribu- 
tory negligence, and assessed damages in the sum of $1,100. 

From the judgment upon the verdict the defendant appealed, assign- 
ing error. 

S t e w a ~ t  & Bryan  and H .  C .  Carter for plaintiff. 
Harry  McMullan for defendant. 

BROOPEN, J. What duty does the law impose upon a motorist driving 
at  night with reference to railroad grade crossings when the vision of 
the driver is obscured by rain, fog or mist, and the pavement is wet and 
slippery ? 

I n  Coleman v. R. R., 153 N. C., p. 322, Brown, J'., writes: "A rail- 
road crossing is itself a notice of danger, and all persons approaching 
i t  are bound to exercise care and prudence, and when the conditions are 
such that a diligent use of the senses would have avoided the injury, a 
failure to use them constitutes contributory negligence and will be so 
declared by the Court." 

Again in Holton v. R. R., 188 N. C., p. 277, aoke ,  C. J., declares the 
law thus: "It is the recognized duty of a person on or approaching a 
railroad crossing to 'look and listen in  both directious for approaching 
trains if not prevented from doing so by the fault of the railroad com- 
pany or other circumstances clearing him from blame,' and where, as to 
persons other than employees of the company, there has been a breach 
of this duty clearly concurring as a proximate cause of the injury, re- 
covery therefor is barred." 

3 C. S., 2621(b), requires every person operating a motor vehicle, ap- 
proaching a railroad grade crossing (except as otherwise provided 
therein), to stop "at a distance not exceeding fifty feet from the nearest 
rail." However, a failure to stop does not constitute contributory negli- 
gence per se, but the facts relating to such failure to stop may be con- 
sidered with the other facts in the case in determining whether the 
plaintiff was guilty of contributory negligence. 

I n  the present case the plaintiff testified that he did not see the rail- 
road crossing at  all by reason of the location of the track, and particu- 
larly by reason of the fact that the rain and mist obswred his vision, 
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rendering i t  impossible for h im to see the crossing more than thirty-five 
feet ahead. Hence, i n  the final analysis, the case presents the question 
of the duty of an automobile driver, operating his car in the night 
time, with his vision obscured by rain or other conditions upon the 
highway. 

The identical question has not been determined in this State. I n  
Hughes v. Luther, 189 N. C., 841, this Court declared the law to be 
that  if a motorist in the night time could see a truck parked by the 
roadside in  violation of C. S., 2615, a distance of seventy-five yards, 
and nhile o p e r a t i ~ q  his car at a spred of 27 or 28 miles an hour, struck 
the truck, his own negligence was the proximate cause of his injury as 
a matter of law, and therefore he was not entitled to recover damages 
from the owner of the truck, even though the truck was parked unlaw- 
fully on the highway. I n  short, the driver could see, but mould not 
slacken his speed or stop or take any precaution for his own safety, but 
plunged ahead apparently regardless of consequences. 

The  present case presents to a certain degree an  opposite aspect of 
the lam, as the evidence discloses that  the plaintiff could not see more 
than 35 feet because of rain and mist which obscured his vision, and 
yet he swept on a t  a speed of 30 or 33 miles an hour. 

The  general rule under such circumstances is thus stated in  Huddy on 
Automobiles, 7 ed., 1924, sec. 396: "It  was negligence for the driver of 
the automobile to propel i t  in a dark place in which he had to rely on 
the lights of his machine a t  a rate faster than enabled him to stop or 
avoid any obstruction within the radius of his light, or within the dis- 
tance to  which his lights would disclose the existence of obstruc- 
tions. . . . I f  the lights on the automobile would disclose obstruc- 
tions only ten yards away i t  was the duty of the driver to so regulate 
the speed of his machine that  he could a t  all times avoid obstructions 
within that  distance. I f  the lights on the machine would disclose 
objects further away than ten yards, and the driver failed t? see the 
object in time, then he  would be conclusively to be guilty of 
negligence, because i t  was his duty to see what could have been seen." 
The  rule thus expressed finds accurate and ample support in the authori- 
ties cited. Fo r  instance, the Michigan Court in 1922, in Spencer v. Tay- 
lor,  188 N. W., 461, said: "We think the court mas right in holding 
plaintiff guilty of contributory negligence as a matter of law. I t  i s  
well settled that  i t  is negligence as a matter of law to drive an  auto- 
mobile along a public highway in the dark a t  such speed that  it cannot 
be stoppcd within the distance that  objects can be seen ahead of it." 

The  Ohio Court in 1926, in case of ToZdo  Terminal R. R. Co. v. 
Hughes, 154 N. E., 916, said:  "While i t  is t rue that  ordinarily the 
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degree of care an ordinarily prudent man would use under the circum- 
stances disclosed, is a question for a jury, however, we think the con- 
ceded facts-the lights that did not penetrate the fog, the traveling at  a 
rate of speed such that when he discovered the train upon the track, the 
swinging of his wheels to the left caused the rear end of his car to 
swing around and catch between two freight cars, so when the train 
started it dragged him off the road into the ditch-all show that the 

, plaintiff below was chargeable with contributory negligence, that he did 
not exercise that degree of care which one of ordinary prudence should 
have used, and therefore the trial court was right in directing a verdict." 

The wiscon'sin Court in Lauson v. Fon  Du Lac, 1533 N. W., 629, 28 
L. R. A. (N. S.), 40, held: "It seems to us, and we decide, that the 
driver of an automobile, circumstanced as was the driver of the car in 
which the plaintiff was riding, and operating i t  under such conditions 
as he operated his machine on the night of the accident, is not exercis- 
ing ordinary care if he is driving the car at  such rate of speed that he 
cannot bring it to a standstill within the distance that he can plainly 
see objects or obstructions ahead of him. I f  his lights be such that he 
can see objects for only a distance of ten feet, then he should so regu- 
late his speed as to be able to stop his machine within that distance." 

The Supreme Court of Utah in  the case of Nikoleropoulos v. Ram- 
sey, 214 Pac., 304, considered this question in a decision rendered March, 
1923. The defendant was operating his automobile on a public high- 
way. "The night was stormy, with some rain, which tended to obscure 
his vision. The plaintiff was walking in the highway. The defendant 
testified: 'I hit him because I didn't see him in time to stop. I n  other 
words, I could not stop within that distance.' H e  further testified that 
at the time he could not see objects further ahead than six feet and did 
not see the plaintiff until within six feet of him. The defendant was 
traveling about twelve miles an hour. At the conclusion of the evidence 
the plaintiff's attorney requested the following instruction to the jury: 
'You are instructed that i t  is negligence as a matter of law for a person 
to drive an automobile upon a traveled public highwa~y used by vehicles 
and pedestrians, at  such a rate of speed that said automobile cannot be 
stopped within the distance which the operator of said car is able to see 
objects upon the highway in front of him.' The trial court refused the 
request and instructed the jury as follows: 'A driver of an automobile 
at night is required to use such reasonable and ordinary care to have 
his machine under such control as to not overtake and run down people 
within the range of his lights, as would be used by a man of average and 
reasonable care and prudence in  his situation.' The opinion in the 
case declares: 'The request of plaintiff was not only a correct statement 
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of law, but under the authorities cited, it furnished a standard of reason- 
able and ordinary care without the qualifying phrases injected by the 
trial court.' " 

The principle has been recognized and applied in the states of Kansas, 
Tennessee, Michigan, Minnesota, Delaware, West Virginia, New Jer- 
sey, Pennsylvania and Vermont. Fisher c. O'Brien, 99 Xan., 621, 
L. R. A. (1917 I?), 610; West Cons. Co. v. Whi te  (Tenn.), 172 S. W., 
301; Heiden v.  Minneapolis Street Railway Co., 191 N.  W., 254; 
Philadelphia & Reading R. R. Co. v. Dillon, 114 At., 62; Ewing v. 
Chapman (W.  Va.), 114 S. E., 158; Savage v.  Pub. Ser. R. R. Co. 
( N .  J . ) ,  99 At., 383; Xerfas v. Lehigh & iV. E. R. Co., 113 At., 370; 
Gallagher v .  Montpelier & Wells River R. B., 137 At., 207; Fannin v. 
R. R., 200 N. W., 651. 

The standard of duty announced and applied in  the foregoing au- 
thorities is broad, severe and unbending, but i t  appears to be a just 
rule, particularly in  view of the fact of the appalling destruction of life 
and limb by motor driven vehicles upon the highways of the State. 

However, it is not necessary to apply the rule strictly in order to 
defeat recovery in  the present case. Plaintiff, narrating the occurrence, 
testified as follows: "I was not familiar with the road at  all. The road 
approaching the railroad was not straight. I would say I was 35 feet 
from the train when I discovered it. . . . I t  was misting rain, the 
pavement was wet. . . . I got within 35 feet of the railroad when 
I discovered an object in front of me. When I first saw i t  I could not 
tell what the object was. I n  the instant I could realize what it was I 
put on my brakes first. When after putting on my brakes I realized 
on account of the pavement the brakes would not take; the road was 
slippery; ordinarily the car would be decreasing by the time, but instead 
of slowing it got faster as it skidded. I did what I thought was the 
best thing a reasonable man could do, and I turned my car off the 
highway to prevent running into the object in front, and I ran off the 
embankment 25 feet from the track. . . . The train was standing, 
completely blocking the public road. . . . I did not at  that time 
see an N. C. stop sign. I saw i t  afterwards in the day time. I n  coming 
around the bend, my lights reflected on the left side of the road and the 
sign was on the right side. I could not see it. . . . Had good lights 
on the car. Dodge lights are good lights. They mill throw the light 
ahead half of a city block, but they will not show half a block on wet 
asphalt pavement. . . . My excuse for running my car over the 
culvert was because I could not see the train until within 35 feet of i t .  
I was within 35 feet of if-that was the best I could see at the time. I t  
7uas not possible at that distance for me to have stopped right a4t the 
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train. . . . I was not traveling fastcr  t h a n  35 miles. I said I was 
going 30 or  35 milcs a n  hour. I think I was going 30 miles. . . . I 
11 auld say now I 11 :IS going 30 or  33 miles, possibly 313." 

T h c r e  was t e s t i i ~ l o ~ i y  tliat the t ra in  had stoppeel a t  the  crossing ill 
order  to get permissio~i  f r o m  the  d i spa tc l~er  to cross t h e  main line. 
r 7 l l i r r e  was fur t l icr  e~iclcncc tending to show tha t  the  bos cars, blocking 
the crossing, n7crc 1 2  to 15 f re t  high. C'npcrs Young, who was i n  the 
ca r  wit11 the plaintiff a t  tlic t ime of the accident, test (fied t h a t  t h e  night  
was tlamp, foggy a i d  inisty, n ~ i d  fur t l icr  s ta ted :  "I did not  see any-  
th ing  ~ ~ i i t i l  I got \\i thill  35 f ~ ( t  of t11r box ?:~r. I f  i t  had  been a 1i1oui1- 
rain, 1 u .ou l~ l i~ ' t  l i a w  s r rn  i t .  You coult111't sce 32 f w t  alieatl." 

& i n  an:ilysis of plaintiff's testimony p o i l ~ t s  u i ~ c r r i l  gly to tlic coi~clu-  
sion tliat the prosinlate c;lurt8 of p l , ~ i ~ ~ t i f - f ' s  i ~ l j i l r y  \ \ a s  his  inability to 
see inore t h a n  36 feet ahead aucl h i s  inabi l i ty  to s top h i s  ca r  within the  
distance of his vision by reason of the rap id  spccd 3f tlie automobile. 
* i s  the  motorists say, " H e  was out-running his l i ~ ~ a d l i g l ~ t s "  up011 a 
strniigr road upon  which there was 110 trnffic o r  g la l ing  lights,  and ill 
disregard of the  d u t y  imposed up011 h i m  to look and  listen or  tg obserlre 
the  "N. C. stop sign," which stoocl upon thc  side of the  road, silently 
admonisliing liiin of possible danger  o r  death.  H e  saw all object i n  
front .  He says :  "When I first saw i t  I could not tell wha t  the  ohject 
was." H e  made  n o  effort to  reduce h i s  speed un t i l  it was too late. 
took a chance and lost. 

SO f a r  as  we call discover, there is no evidence t h a t  the  plaintiff took 
a n y  precaution whatever f o r  h i s  own safety, and  we therefore hold 
t h a t  the inotion f o r  nonsuit should l i a ~ c  been sustained, and  i t  is so 
ordered. 

Reversed. 

E. L. BlcCOR~ZICK AND J. G. JlcCORJIICI< v. D. A. PATTERSOS ET AL. 

(Filed 14 September, 1027.) 

1. Partition-Sales-Report of Conunissioners-Objections and Escep- 
tions-Statutes. 

111 proceedings for partition of lands under tllc provisions of ('. S ,  
3243, 3230, requiring the commissioners appointed for the snle of tlie 
Inlids to file their report of the snle, ancl that if no esception thereto is 
filed within twenty days the same shall be confirmctl, there is 110 discre- 
tion in the conrt for the jntlee to order n resale for mi<;take of facts m11e11 
the snle l i n s  bee11 mide ill nccortlnnce with law, unlr-s the exceptions of 
tlie purchaser hare been substa~itially m:ide within the twenty days prc- 
scribed. 
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2. Same-Resale-Courts-Discretion. 
C. S., 3'743, 33230, 119 the use of the word "shall" makes it a prerequisite 

to the power of the court to order a resale that esceptiolls in a recog- 
nized legal way be made to the confirmation of the report of the commis- 
sioners al~l~ointecl to sell lands in partition proceedings within the twenty 
days prescribed therein. 

3. S a m ~ S u b s t a n t i a l  Compliance. 
IT'herc three commis\ioners for the sale of 1a11ds in 11artition prowed- 

ings for a division have regularly sold the Tools I I L  qrto as provided by 
law, and two of them hare filed the report of c;ale, ant1 the other pro- 
tests apainit i t i  confirmation upon the ground of a mistake in fact ant1 
ap1)enrs I~ctrrre the clerk ant1 gircs his reaqon therefor within the statn- 
tory tinic, his contluct may amount to a substantial co~npliance with the 
statute lenvinq tllc ninttcr withi11 the power of the court to order a 
resale. 

4. S a m o A y p e a l  and Error-Record-Remand. 
Where it does not allpear of record in the Sul~reme Court on apl~eal 

whether esceptions hare been duly made to the report of the commis- 
sioners appointed for the sale of land for partition within the twenty 
days prescribed by statute, or whether the trial judge has considered the 
conduct of the purchaser as a substantial compliance with the statutes as 
to taking exceptions to the report, and the court has ordered a resale of 
the lands, the case will be remanded to the end that such further facts 
therein be found as will sufficiently present the case for the determina- 
tion of the Supreme Court. 

CIVIL ACTIOK, before Finley, J., a t  November Term, 1926, of SCOT- 
LAND. 

i l t  the J u n e  Term, 1925, of the Superior Court of Scotland County, 
Bryson, J., in  a partition proceeding, entered a judgment decreeing a 
sale for partition of 190 38/100 acres of land and appointing R. C. 
Lawrence, Henry  A. McKinnon and Dickson McLean as commissioners 
of court to make the sale, in front  of the postoffice in the town of Max- 
ton. Pursuant to said judgment the said commissioners exposed said 
land to public sale, as required therein, on 2 November, 1925. The 
report of the sale was filed the 24th day of December, 1925, and signed 
by only two of the commissioners, to wit, Henry  A. McKinnon and 
Dickson McLesn, the other commissioner failing to sign said report. 
"Shortly after the other two commissioners filed their report" the third 
commissioner "advised the-clerk of his desire to be heard in opposition 
to the confirmation of the report" filed by the other commissioners. On  
23 April, 1926, after notice a motion was made before the clerk to 
"confirm said report." At  this time the third commissioner appeared 
in oppositjoil to the confirmation of the report. I t  appearing that  the 
clerk was related to some of the parties to the controversy, a consent 



218 I N  THE S U P R E M E  COURT. 

order was entered, transferring the matter to be heard before the judge. 
The  cause came on regularly to be heard by T. B. Finley, judge pre- 
siding, a t  the November Term, 1926, of Scotland Superior Court. At 
this hearing one of the parties in interest caused thc report of the two 
commissioners to be read mid moved the court to require the third com- 
missioner to file a report. The  commissioner thereupon asked to be 
heard, and stated that  the bid of the purchasers had been induced by n 
nlntcrial mistake of fact, in that  the purchasers who were acting to- 
gether, had bid $115 per acre for the land, when, i n  truth, they w r r  
raising their own bid, due to a mistake of fact, and that  this mistake 
had not been discowred until after the sale had closed. After the state- 
ment of the coinn~issioner a tnotioll was made tha t  he be required to 
file a report as con~missio~ier, but the court stated tliat it  mould treat 
the evidence in lieu of a written report. Thereupon motion was made 
for a confirmation of the report filed by the other two commissioners. 
This  motion was overruled and the court adjudged: "And i t  appearing 
to the court that  the last bid put  upon the property was induced by a 
mistake of fact, and the court in the exercise of its discretion bsing of 
the opinion that  the report should not be confirmed, but that  the land 
should be resold, i t  is thereupon considercd and adjudged that  the mrit- 
ten report so filed by the two commissioners aforesaid be not confirmed; 
but the commissioner shall proceed to hereafter sell the lands, to be 
sold in  the same way and manner as though i t  had never been sold," etc. 

F rom the foregoing judgment the plaintiff appealed. 

J. Bayard Clark far plaintiffs. 
J ames  D. Proctor for  defendants. 

BROGDEK, 5. The  question of lam is  this: I n  a sale of land for par- 
tition, can the court, in its discretion, refuse to confirm the report of 
commissioners, when such report has been filed more than twenty days 
and no objection i s  made thereto unti l  after a motion for confirmation 
is lodged ? 

C. S., 3243, requires commissioners in partition sales to file reports 
of sales and provides tha t  "if no  exception thereto is filed within twenty 
days the same shall be confirmed." C. S., 3230, with respect to excep- 
tions to reports of actual partition contains.the same provision. 

I n  Floyd v. Rook, 128 N. C., 10, an  actual partition of lands had 
been made. The commissioners filed a report. After a lapse of about 
sixty days exceptions were filed to the report of commissioners and a 
motion made to set aside the sale. The  tr ial  judge refused to hear the 
exceptions to the report on the ground tha t  they had not been filed 
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within twenty days after the filing of the report of the commissioners, 
Lecnuse in such case the court had no power in law to hear the excep- 
tions. This Court held that the language of T h e  Code, see. 1896, now 
C. S., 3230, "is peremptory and cannot be explained or altered by judicial 
clccree. . . , That  requirement of The Code is  a rule of law and 
exceptions filed after twenty days have passed from the filing of the 
report of the commissioners are too late to be considered, and i t  ~nakes  
110 difierence wl~ether the report llas been confirmed or not when the 
exceptions are  filed, if they are  filed after the time allowed by law." 
The Floyd tasc,  sup^, has been cited in two other decisions of this 
Court, to wit, X c D e ~ l i t t  v. X c D c v i f t ,  150 N. C., 644, and U p c h u r c h  G. 
C p c h u r t h ,  173 N. C., 88. I loke ,  J., i n  the U p c h u r c h  case, referring to 
the exceptions i11 the Floyd case, said:  "Doubtless they mere for some 
irregularities in the proceedings or because of some inequitable adjust- 
ment. I n  eitlicr case they were kuo\vn to the parties a t  the time the 
partition was made or when the report was filed, and such objections 
come more nearly within the express terms and purpose of the statute." 
I n  other words, the U p c h u r c l ~  case holds that  exceptions as to irregu- 
larities or inequitable adjustment "come more nearly within the express 
teriils and purpose of the statute" and do not "impair the power of the 
court as to confirmation of judicial sales for inadequacy of price, evi- 
dellcecl by an  increased and sufficient bid made before the proposed pur- 
chaser has appeared and moved for an  acceptance of his  bid." So that, 
an  increased bid may be accepted by the court and a resale ordered 
after twenty days, provided the proposed purchaser has not theretofore 
mored for an  acceptance of his bid. Bu t  if a motion is made for a 
confirmation of sale before the increased bid is offered, then the court 
is without discretion in the matter and must confirm the sale. As we 
understand it, this is  the principle declared i n  Ex parte Garret t ,  
174 N .  C., 343. I11 that  case the Court said:  " I t  may also be noted 
that in all special proceedings, except for partition, i n  which a report 
is to be filed, the statute (Rev., sec. 723, now C. S., 763), provides that  
if no exception is  filed to the report within twenty days the court may 
confirm the same, on motiou of any party, while in the statute before 
us (Rev., see. 2513, now C. S., 3243), referring to partition, the word 
used is sltall, thus indicating a purpose to distinguish between the two, 
and in one case resting a discretion in the court, and in  the other mak- 
ing it obligatory to act." Under these decisions, therefore, the law is  
that, under C. S., 3243, exceptions must be filed or an  increased bid 
placed upon the purchase price within tmenty days or before a motion 
to confirm the sale is made. 
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I n  the case before us the trial judge ordered a resale in the discretion 
of the court. The correctness of this ruling depends upon the sole 
question as to whether or not exceptions have been filed within twenty 
days or before the motion for confirmation of the sale was made. I n  
contemplation of C. S., 3843 an exception is an objection to the regu- 
larity of the proceedings or sale or because of "inequitable adjustment." 
Were exceptions or objections made to this sale within twenty days or 
prior to the time of the motion for confirmation? The record in  the 
cause states: "No exceptions have ever been filed to said report." How- 
ever, it further appears in the record that "shortly after the other two 
c.ommissioners filed their report, the purchasers advised the clerk of a 
desire to be heard in opposition to the confirmation of the report." I t  
further appears that thereafter on 23 April, 1926, a motion to confirm 
the report was made for the first time, and the purchasers appeared in 
opposition to the confirmation of said report. When the cause came on 
for hearing before the trial ju$ge the purchasers were still present, 
resisting the confirmation of the sale. 

The law does not require strict formality in  the filing of exceptions. 
For instance, in McDevitt v. McDewitt, 150 N. C., 644, the defendant 
went to the clerk before the expiration of twenty day# and notified him 
that he desired to file exceptions to the report. Thereupon the clerk 
entered the following memorandum upon the record : 'George McDevitt, 
the defendant, comes into court and objects to the report of the com- 
missioners in this cause and asks that the same be not confirmed." 
Later on, amended exceptions were filed. Upon the hearing, the clerk 
confirmed the report upon the ground that no exception had been filed 
within twenty days from the filing of the report. This judgment was 
reversed. 

I n  the present case i t  appears that the purchaser notified the clerk 
of objection to the confirmation of the sale and thereafter, without ob- 
jection, i n  open court, made an extended statement of the reasons why 
said sale should not be confirmed. I t  does not appear whether or not 
the first objection made to the clerk was within the twenty days and 
before the first motion of confirmation was made. Neither does i t  
clearly appear whether or not the trial judge considered the oral s t a t e  
ment of the purchasers as exceptions or objections to the report of the 
commissioners. I f  no notice of objection to the report was given to 
the clerk within twenty days or prior to the first motion for confirma- 
tion, and if the notice given and the subsequent oral statements in open 
court did not amount to objections or exceptions, then the trial judge 
was without discretion i n  setting aside the sale and ordering a resale. 
Upon the other hand, if the notice to the clerk was given before the 
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expiration of twenty days or before the first motion for confirmation 
was made, and the tr ial  judge permitted the oral statements as all 

amendment to the exceptions as pointed out i n  the McDevitt case, then 
the court had discretion to find the facts and order a resale. 

The  cause is remanded to the Superior Court of Scotland County for 
further findings of fact in accordance with this opinion. 

Remanded. 

\\'. T. C'OSTI3LLO v. T. J. PARKER. 

(Filed 11 September, 1927.) 

Appeal and Error-.4rtio~~~-I'1~os~'cution Bond-Statutes. 
A mot io~~  to tlisrniss for the failure of the plaintiff to file a l~rosecutioil 

bond, C.  S., 193, 401, made for the first time in the Supreme Conrt on 
alq~eal, will be denied when it has been properly made to appear that 
plaintiff had filed a proper bond after the issuance of the summons. 

AIW:.~L by defendant from' Daniels, J.. a t  March Term, 1927, of 
GATES. No error. 

Action to recover damages for breach of coutract by defendant as 
landlord to furnish plaintiff, his tenant, commercial fertilizers to be 
used under crops. 

The  issues were answered by the jury as  follows: 
1. Did plaintiff and defendant enter into the contract alleged in the 

t.omplnint ? Answer : Yes. 
2. I f  so, mas there a breach of said contract by defendant? . h swer :  

Yes. 
3. I f  so, what damage is plaintiff entitled to recoyer of defendant? 

.\nswer : $200. 
From judgment upon the verdict defendant appealed to the Supreme 

Court. 

'1. P. Godwin f o r  plaintiff. 
TI' .  IT'. Rogers and Walter R. Jolznson for defendant. 

I'm CUILIAII. There are no exceptions in  the case on appeal perti- 
nent to the first or second issue. The  only assigiiments of error upon 
tlefrndant's appeal to this Court are based upon exccptions to portions 
of the charge to the jury upon the third issue. Thcse cannot be sus- 
tained. The  first exception is to a statement by the court of plaintiff's 
contentions; the second exception is  to an  instruction favorable to de- 
feiidant. 
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Defendant's motion, first made in this Court, that the action be dis- 
missed for failure of plaintiff to comply with C. S., 493 or C. S., 494, 
cannot be allowed. I t  appears that a prosecution bond, as required by 
statute, was filed by plaintiff, after summons was issued by the clerk. 
No motion to dismiss for failure to file the bond at the time summons 
was issued was made in the Superior Court. See opinion of Clark, C. J., 
in Rankin v. Oates, 183 N.  C., at page 521. 

The judgment is affirmed. There is 
No error. 

IN RE SALE OF E. HOLLOWELL LAND BY SOUTHERN TRUST 
COMPANY, TRUSTEE. 

(Filed 14 September, 1927.) 

1. Sales-Mortgages-Deeds of TrustStatutes-Increased Bids-Com- 
missions. 

Where lands have been sold by a trustee in a deed of trust securing 
the payment of a note, in accordance with the power of sale in the in- 
strument, and under the provisions of C. S., 2591, the amount it brought 
at the sale has been raised, it is within the authority of the clerk of the 
court to allow the commission provided for in the deed to the extent of 
the advanced price, when reasonable, against the cla.im of subsequent 
lienors or claimants. 

2. Same--Appeal and Error. 
The allowance to the commissioner to sell lands securing a note for a 

loan made by the clerk of the court may be reviewed as to its reason- 
ableness by the judge on appeal, and held under the circumstances of 
this appeal, the commission of 5 per cent was not unreasonable. 

APPEAL by the Bank of Edenton from a judgment of Clayton Moore, 
Special Judge, rendered at  chambers 15 June, 1927. From CHOWAN. 
Affirmed. 

W .  D. Pruden for the appellant. 
Worth  & Horner for the appellee. 

ADAMS, J. On 1 October, 1923, E. Hollowell and his wife executed 
and delivered to the Southern Trust Company, as tnxstee, a deed of 
trust on certain property to secure a note for $1,235.30, providing that 
after paying all expenses attending the execution of the trust, includ- 
ing a commission on the proceeds of the sale at  the rat.e of 5 per cent, 
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tlic trustee should pay the secured debt and should delirer the remainder 
of thr. procectls, if any, to the grantors or their assigns. Aftcr due ad- 
~crt isenlent  the trustee offered the property for sale on 30 December, 
1926, and I). 31. Vnrren  became the last and highest bidtler thewfor a t  
the price of $3,000. On 7 January,  1927, the bid was raised and a 
resale was ordered by the clerk. The  second sale was made on 24 Janu-  
ary, 1927, D. 31. Warren again making the highest bid, wliicli nay 
$3,473. The  clerk confirmed the sale on 5 February, 1927. The  trustee 
thereafter made his deed to the purchaser and filed his account showing 
payment of the secured note ($1,235.30) and other disbursements, the 
~ ~ ~ r n t i o n  of a conirriissioii of 6 per cent on the proceeds of the sale, and 
tlie payment to the clerk of $1,965.90. On  28 January ,  1927, E. Hollo- 
well confessed judgment in  favor of the Bank of Edenton for $345.69 
ant1 costs, waived all claims to eseniptions, and requested the clerk to 
pay over to his creditors any part of the proceeds to mliich he ~ r a s  
entitled. The  judgment ~ v l ~ s  docketed in tlic Superior Court. Certai~l  
judgriimts slid mortgages which had priority were paid and the re- 
maiiider n as not suEc4ent to satisfy the anlount clue the Bank of E d e ~ i -  
ton. The  bank made a motion before the clerk to reform the trustee's 
account by alloving a co~nnlission only on the anlount secured by the 
tleed of trust. The  motion was denied, and on appeal tlie judge affirmed 
the judgnient of the clerk and tasctl the Bank of Edenton wit11 payirient 
of the cost. Wliether tliere n as error in alloving the cornmissiori is the 
point raised by the appeal. 

A\mol~g the caws in n h w h  the question is discussed is Iiorcell  c. Poo l ,  
92 S. C., G O .  Iron-ell borroned of the defendant $2,500, g a w  his bond 
tlicrefor, to bc due t ~ e l r e  months after date, hcnring interest a t  S per 
raplit, payable semi-aniiually, and executed a nlortgagc signed by his n ife 
co~iwying to the defendant as security a lot in the city of Raleigh and 
vesting ill the mortgagee a poxer of sale in case of default. Follomir~g 
stipulations for the mortgagor's payment of taxes and for insurance 
against loss by fire was the following clause: "And out of the moneys 
arising from such sale to retain the principal arid interest which shall 
then be due on said mortgage, together with all costs and charges, in- 
cluding a eominission of 5 per cent for making such sale." The debt 
was not paid a t  maturi ty and the mortgagee advertised the property. 
The plaintiff brought suit to enjoin the sale, setting u p  usury, defect in 
the ~iotice of sale, together with other matters, and attacking the clause 
providing for the mortgagee's compensation. I n  reference to this clause 
the Court said:  "AS the matter has now passed under the jurisdiction 
of the court, and the sale, if necessary, will be conducted by a commis- 
sioner under its supervision, the inquiry as to the effect of this clause 
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of the deed is immaterial, as the court will make such allowance as it 
deems reasonable and adequate for the service rendered. . . . There 
can be no litigation about the provision for compensation to the mort- 
gagee for making the sale, since it will be made, if at  all, under the 
direction of the court by one of its own appointees, for whose services 
allowance may be made by the court." 

I n  Banking Co. v. Leach, 169 N. C., 706, i t  was held that in  the 
absence of any such element as usury, fraud, undue inthence, or oppres- 
sion the courts have no jurisdiction to set aside the written agreement 
of the parties as to the trustee's compensation when the sale is made 
under the power conferred in  the deed of trust without any order or 
direction of the court. 

The appellant cites Pringle v. Loan Asso., 182 N. C., 316, as an 
expression of this Court's opinion that the statute ( ( 2 .  S., 2591) was 
intended to limit the compensation of the trustee to a commission on 
the amount collected a i d  paid on the secured debt, in an'alogy to the 
sale by a sheriff under execution or by an administrator under a decree 
to make assets. The question, however, was not presented for decision, 
and the dictum or suggestion referred to seems not to be in accord on 
this point either with Hozvell v. Pool, suprai, or with Banking Co. v. 
Leach, supra. I n  the decision appear these two statements: (1) "In 
the present case the matter being before the clerk under C. S., 2591, by 
virtue of the order of sale made by him, we are of opinion that these 
charges can be assessed by the clerk, subject to review on appeal, or by 
the judge in this proceeding, as in  Fry v. Graham, supra." ( 2 )  "The 
decisions upon the right of the commissioner to commissions on a sale 
under a decree of foreclosure is applicable in these cases," i. e., to sales 
by a mortgagee or trustee under a power of sale on a raised bid. The 
"charges" referred to in the first proposition were an allowance to the 
trustee for time, labor, services, and expenses, not including the stipu- 
lated commission, because upon tender of the'amount due on the note 
and the cost of advertising, the sale had been enjoined. Smith v. 
Frazier, 119 N. C., 157. I n  the case at  bar the trustee, pursuant to an 
order of resale, sold the property and executed his deed to the pur- 
chaser. There was therefore no occasion for an allowance of "charges," 
as if settlement between the parties had been brought about pending the 
controversy and no sale of the property had been made. But the statute 
provides that after final sale of the land and the trustee's conveyance of 
title to the purchaser, the clerk shall make all such orders as may be 
just and necessary to safeguard the interest of all parties, and he shall 
keep a record which shall show in detail the amount of each bid, the 
purchase price, and the final settlement between the parties. C. S., 
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1 111 Pringlc's case the Court, in an opinion written by Clark, C. J., 
roilstrued this statute as importing that  the condition of a mortgagor 
\vho has executed a mortgage with a power of sale is assimilated to the 
condition of property sold under a decree of foreclosure so f a r  as the 
clcrlr's right to set aside tlie bid a t  tlie first sale and to order a resale i s  
concerned, and as statcd above that tlic right to commissions is to be 
determined in such instance by decisior~s regulating commissions on a 
sale by virtue of a dccree of foreclosure. Under this interpretation the 
principle in I l o w c l l  v. Poo l ,  supra, applied, and the clcrk had jurisdic- 
tion to allow such comniissions as were rcasonablc and adequate for the 
service renderccl. I n  cffect lie alIo\~ed the trustee a eommissiorl of 
.> per cent on the proceeds, and on appeal the judge found as a fact that  
this ainount, less certain payments made by the trustee, was a reason- 
able compensation. For  this reasoil the judgment should bc affirmed. 
A13 to t l ~ v  :~ppcllant, tllc result noultl bc the same if the transaction were 
treated as R sale untlrr the express agreement of the parties as to the 
compeilsation to be given the trustee. 

.Iffirined. 

(Filed 14 September, 1927.) 

Partnershi~+dctions-Accounting-Adjustment. 
One partner cannot maintain an action against his copartner for an 

indebtedness growing out of the relationship of partnership, unless there 
has bee11 a settlement between them of the partnership business or some 
sufTicie~~t accounting or adjustment by which to determine their respective 
liability. 

APPEAL by plaintiff from Daniels, J., a t  March Term, 1927, of CUR- 
KITUCK. N O  error. 

Action to recover upon notes executed by defendant, payable to the 
order of Richardson-Nixon Company, and upon an  account for ad- 
vancements made by said company to  defendant. At the date of said 
notes arid advaiicements, the Richardson-Nixon Company was a part- 
nership, engaged in business in the city of Norfolk, Va. 

Plaintiff alleges that  he is  the owner of said notes by endorsement, 
and of said account by assignment made to him by said company, upon 
its dissolution. 

Defendant alleges that  he and plaintiff were partners under the firm 
name and style of Richardson-Nixon Company; that  the notes and 

15--194 
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account sued upon are part of the assets of said partnership, and that 
the affairs of said partnership have not been adjusted or settled. H e  
alleges that said partnership is i d e b t e d  to him, and sets up said in- 
debtedness as a counterclaim against plaintiff. 

Plaintiff, i n  his reply, denies that defendant was a t  any time a mem- 
bcr of the firm doing business as Richardson-Nixon C?ompany; he  also 
tleliies that said partnership is indebted in  any sum to defendant. 

The issues were answered by the jury as follows: 
1. Were plaintiff and defendant partners in the Richardson-Nixon 

Company, as alleged in the answer? Answer: Yes. 
2. I s  the defendant indebted to plaintiff as alleged in the complaint, 

and if so, in what amount? Answer: No. 
3. I s  plaintiff indebted to defendant as alleged in the answer, and if 

so, in what amount ? Answer : No. 
From judgment upon the verdict, plaintiff appealed to the Supreme 

Court. 

.lIcMullan, & LeRoy for plaint i f .  
E'ltringhaus & Hall for defendant. 

PER C~RIAAI .  Plaintiff's assignments of error upon his appeal to this 
Court cannot be sustained. 

The jury has found that plaintiff and defendant were partners under 
the firm name and style of Richardson-Nixon Company. The notes 
sued upon, executed by defendant, were payable to the order of the 
partnership; the advancements were made> by the partnership to de- 
fendant. Both the notes and the accouilt for advanceinents are assets 
of the partnership. Keither plaintiff nor defendant can maintain an 
action against the other for the recovery of partnership assets. Therr  
has been no settlement of the partnership business. The claims of 
plaintiff and defendant, growing out of their dealings with the partner- 
ship, have not been adjusted. There has been no accounting between 
the partnership and its members, in order to determine their respective 
rights in  and to the partnership assets. 

The  judgment is affirmed. There is 
Y o  error. 
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A. I:. J O S E S  v. ATLASTIC COAST LINE RAILROAD CO;\IPAST. 

(Filed 21 September. 1027.) 

1. Mas te r  a n d  Servant-Employer a n d  Employee--Safe P1acf1 t o  Work- 
Negligence. 

All emlrloyc~r is  reclniretl to  llse ordinary care  under the couditions 
esictin:: to fn1'11isl1 h is  cu~l)logre :I rrnson;ll)ly s a fe  11lace to (lo the  work 
required of him in the  courw of his e~uployment,  and 1)ropcr tools :111tl 
appliances with which t o  d o  it. 

2. Same--Railroads-Evidence-Sonsuit-Questiol f o r  Jury-Statutes. 
Where there i s  evidence tha t  i t  is  t h e  cnrtom of a railroad compntry to 

furnish  ladders to  painters employed to p;lint i t s  stat ion l ~ o l ~ s c ,  arltl t11:lt 
one of them so  employed llatl not been furuislletl \\it11 :I proper l~lt l t l t~r 
with hooks or with a c e r t n i ~ ~  l:~tlcler calletl a "chicken-l;~tItler." but with 
a n  ordinary laddrr  tha t  e\tentletl 1)eyontl the steep roof of tlle builtlin:: 
upon which he  \\-as a t  work bellding down and p n i ~ l t i ~ ~ g  helow the exre.; 
of the  roof, n ~ ~ d  t h a t  the  ladder  so furnished fell  over :11111 struck tllr 
plaintiff, causing llim t o  fall  :ll)out twelve f r c t  t o  t he  gron~ltl  \ )e lo~r ,  cnus- 
ing the  in jury  iri snit ,  nut1 t h a t  the  i n j ~ i r y  wo111tl not 11;1l(~ o r t ~ ~ r r c v l  i t  a 
1)roper ladder or :ll)l)li~~nce witler the  c i rcu~ust :~~lc t~ . ;  h:ltl 1)rc11 fu r~~ iq l l ed  : 
Held, sntficieut t o  take  the  c a w  to the ju ry  u1-111n tlic issr~cl of the  defri~tl-  
ant 's  actionable negligei~ce. C. S., 3466. 

4. Evidence--.kt of God-Accident-Srgligc11c~ - Sonsu i t  - Qucwtions 
f o r  Jury-Statutes. 

5. I~~structions-Imdvertence-Corrr~ctio11s-.\pp~tl a n d  l h - o t .  - H a r m -  
less  E r r o r .  

\There the  tr ial  judge correctl j  i~l.trlicf. the  j l ~ r y  1111011 tlic I % \  I ~ I ~ I I ( , c  ill 
t he  case, i t  will not be held re\  crsible er ror  for  :III errolleollr i11,1(l1 e r tp t~c r  
of t he  judge which h e  aftcrw:lrds corrects in his chargv. 

_IPPEAL by d e f e n d a n t  f r o m  S u n n ,  b., at J u n r  T c r n ~ ,  1927, of EIX:F- 
COMBE. NO er ro r .  
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Sction to recover damages resulting from personal injuries sustained 
by plaintiff while performing his duties as an employee of defendant. 

Plaintiff, while painting the roof of a section house owned by de- 
fendant, was struck and knocked off the roof by a ladder, upon which 
he had gone up on said roof. This ladder was furnir~hed by defendant 
to plaintiff to be used by him in going up on and coming down from 
the roof. The ladder, while resting on the eaves of tht: house, extending 
about five feet above the same, slipped, struck plaintiff', who at the time 
was painting near the eaves, and knocked him from the roof to the 
ground, a distance -of twelve feet. Plaintiff thereby sustained serious 
and permanent injuries. 

The issues were answered by the jury as follows: 
1. Was the plaintiff injured by the negligence of defendant as alleged? 

Answer: Yes. 
2. Did the plaintiff, by his own negligence, contribute to his injuries 

as alleged ? Answer : Yes. 
3. What damages, if any, is plaintiff entitled to recover of defendant? 

Answer : $900. 
From judgment on this verdict defendant appealed to the Supreme 

Court, assigning as error, chiefly, the refusal of the court to allow its 
motions for judgment as of nonsuit. C. S., 567. 

B. E. Fountain, R. T .  Fountain and George M.  Fountairt for plaintiff. 
Spuill & Spruill and Gilliam & Bond for defendant. 

CONNOR, J. On 26 February, 1925, plaintiff was tit work painting 
the roof of a section house owned by defendant a t  Hobgood, N. C. De- 
fendant is a common carrier by railroad. While engaged in the per- 
formance of his duties as an employee of defendant, plaintiff was struck 
by a ladder, which had been resting upon the eaves of the roof, extend- 
ing about five feet above the same. Plaintiff was at  work near the 
eaves, within reach of the ladder. The ladder suddenly slipped, struck 
plaintiff and knocked him off the roof. This ladder had been furnished 
by defendant to plaintiff to enable him to go up and to come down from 
the roof. There were no hooks or other means by which the ladder 
could be fastened to the house, or made secure. The roof was covered 
with tin and had a slant of at  least four inches to the foot. No appli- 
ance or other equipment was furnished by defendant to enable plaintiff 
to hold on or steady himself while working on the roof. Plaintiff suf- 
fered serious and permanent injuries caused by his fall from the roof to 
the ground, a distance of twelve feet. 

Plaintiff alleges that he was injured by reason of a defect or insuffi- 
ciency, due to defendant's negligence, in the appliances; and equipment 
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furnished by the defendant to the plaintiff to enable him to do his  
work, in that  there were no hooks upon the ladder by which i t  could be 
fastened to the weather-boarding of the house, and thus made secure. 
H e  further alleges that  defendant negligently failed to furnish him 
appliances and equipment by which he could hold on and steady him- 
self while a t  work on the roof. H e  a1legc.s that  his injuries were 
caused by the negligence of defendant with respect to  the place a t  
which, and the appliances and equipment with which he was required 
to work. H e  therefore contends that defendant, his employer, a common 
carrier by railroad, is  liable to him for damages, resulting from his 
injuries, caused by the fall from the roof. C. S., 3466. 

The fact that  plaintiff was guilty of contributory negligence, as 
alleged by defendant in its answer, and as found by the jury, does not 
bar his  recovery; its only effect is  to diminish the amount of his dam- 
ages caused by the negligence of defendant, in proportion to the amount 
of negligence attributable to him. C. S., 3467. The  only question, 
therefore, presented by defendant's assignment of error based upon its 
exception to the refusal of its motion for juclgn~ent as of nonsuit 
(C. S., 667) is  whether tliere is evidence from which the jury can find 
tliat plaintiff was injured by the negligence of defendant as alleged in 
the complaint. 

There was evidence tending to show that  the roof which plaintiff was 
directed by his foreman to paint, was about twelve feet from the 
ground a t  the eaves; that  plaintiff was furnished by defendant with a 
ladder to be used by him in going u p  on and coming down from the 
roof; that  this ladder was about twenty feet long, and was so placed 
tliat i t  rested on the ground and extended about five feet above the eaves 
of the roof where plaintiff was a t  work; that  there were no hooks o r  
other means by which this ladder could be fastened to the weather- 
boarding of the house and thus made secure. While plaintiff was a t  
work on the roof, near the eaves, leaning over and painting, the ladder 
suddenly slipped, struck the plaintiff and knocked him off the roof to 
the ground. Plaintiff testified that  if the ladder had been fastened to 
the weather-boarding of the house by hooks, as i t  rested on the eaves of 
the roof, i t  would not have slipped and knocked h im off the roof. 

There was evidence tending to show further that  the roof which plain- 
tiff mas painting a t  the time he was struck by the ladder was covered 
with t i n ;  that  i t  was a steep roof, with a slant from the eaves to the 
comb, in  excess of four inches to the foot; that  no applial~ce or equip- 
ment, such as a "chicken ladder" was furnished by defendant to enable 
plaintiff, while a t  work, to hold on and steady himself. Plaintiff testi- 
fied that  if he had had a roof o r  "chicken ladder," such as is  usually 
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furnished to and used by painters, when painting upon a steep roof, he 
would not have been knocked off the roof when the ladder, resting upon 
the eaves, slipped and struck him. 

There was evidence also tending to show that it is customary for 
employers to furnish painters who are required to go upon and paint 
roofs, a ladder equipped with hooks by which the ladder, while resting 
on the eaves of the roof, may be fastened to the weather-boarding of 
the house and thus made secure; that when the roof is steep, it is custo- 
mary for the employer to furnish a roof or "chicken ladder" upon 
which the painter stands while at  work and to which hc can hold, and 
thus steady himself, and that if defendant had furnished plaintiff, while 
he was at  work on the roof of the section house at  Hobgood, N. C., on 
25 February, 1925, ladders such as are customarily and usually fur- 
nished to painters when painting a steep roof, plaintiff would not have 
been knocked off the roof and injured, as the evidence tended to show 
he was. 

Defendant contends that the evidence shows that the ladder was 
upset by a strong wind which arose suddenly and blew the ladder 
against the plaintiff; that plaintiff's injury was caused by an accident 
which i t  could not have foreseen, or by an act of God for which it was 
not liable. However, there is evidence from which the jury may find 
that, notwithstanding the wind, the ladder would not have been upset, 
if it had been fastened to the weather-boarding by hooks, or other 
means, and that even if it had been upset by the wind, i t  would not have 
knocked plaintiff off the roof, if he had had an appliance or equipment, 
such as a "chicken ladder," as described by the witnesses, upon which to 
hold while he was a t  work on the roof. 

There is concededly a conflict in the evidence as to whether or not 
it is customary for painters to use ladders with hooks attached, by 
which they can be fastened to the weather-boarding of' the house, to go 
up on and come down from a roof such as plaintiff was painting at  the 
time he was injured, and also as to whether or not the roof upon which 
he was a t  work was sufficiently steep to require the use of a "chicken 
ladder7'; however, there was sufficient evidence to sustain the allega- 
tions and contentions of plaintiff. There was no error in  submitting all 
the evidence to the jury, under proper instructions as to the law applica- 
ble to the facts as the jury might find them to be from the evidence. 
There was no exception to the charge of the court upon either the first 
or second issue. 

I t  has been repeatedly declared to be the law that while a master does 
not insure the safety of his servant, nor the employer the safety of his 
employee, he owes his servant or employee the duty, which he neglects 



a t  his peril, to furnish proper tools and appliances to his s e r r a~ i t  or  
employee with which to do his work. Reid 1 ' .  K e ~ s ,  135 N. C., 230. This 
principle of the lam of negligence, as applicable to the relation of 
master and servant, of enlployer and employee, is so eleme~itary and so 
familiar that  no citation of authorities can hc necessary. Where the 
master or employer is, as in this case, ,z common carrier by railroad, his 
liability is fixed by statute, and defenses ortliliarily available do riot 
bar a recovery. 

The error uhich  the court iiiadverteiitly made in  tlie charge upoil tlie 
third issue was subsequently corrected. Tlic assig~iiiient of error based 
upon the exception to this charge carmot be sustai~~ecl. The jury were 
correctly and clearly instructed as to the effect of an affirmative answer 
to the second issue upon the dan~ages which plaintiff n a s  entitled to 
recover, up011 an affir~native aiiswer to the first issue. 

No error. 

VIItGIKIA-CAROLINA POWER COXIPANY v. .JOB TAITI,OR. 

(Filed 21 September, 19'57.) 

1. Appeal and Error-Trials-Burden of Proof-Reversal. 
Where a party to a civil action has the burden of proof of the ishne. 

it is a snhst:~ntial right of tlie other party accorded him 117 the liin'. :llltl 

the erroneous placing of this burden by the tri:tl court is reversible. 
2. E,jcctrnent-Title-Defense~-~%dve1~se Possession-Burden of Proof- 

Appeal and Error--New Trials. 
l'he I)urcle~i of proving title by sufficient adverse po..essio~i i.: or1 thts 

defend:~nt in ejectment reljing tt~ercwi, n11t1 where the e\itlc~lce of tllc 
plaintiff has tended to shorn a l~erfect c11:1in of paper title, the tlefrntl 
ant's title is deemed to be in subordination th~rr to .  ( '  S . 432. :mtl it I. 

revenible rrror for the trial judge in effcct to inbtruct the jury tllnt thr) 
burtlrri of disproving the defendant's evidenrt~ is on the 11laintiff 

~ T L A ~ . S  by plaintiff and defendant from Grad,y,  J . ,  at ,ipril Term, 
1927, of x ~ ~ ~ ~ . l ~ ~ ~ ~ ~ ~ .  

Ciri l  action in ejectmcrit to recorer possession of a tract of lal~tl  
located in the bed of Roanoke River, a non-navigable stream. 

Upon issuvs raised by tlenial of plaintiff's title mid claim of owner- 
ship by adverse possession on the part of tlic defe~idant, the jury re- 
turueti tlie following verdict : 

"1. I s  tlie plaintiff the owner of and entitled to tlie possession of thc 
tract of land described in the complaint, being the bed of Roanoke 
River south of the thread thereof as indicated on the plot? -1nsmer: No. 
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"2. Has  the plaintiff, or those under whom it'claims, been possessed 
of said land within twenty years before the commencement of this 
action ? Answer : No." 

Plaintiff alleges error in the followirig instructicln relative to the 
burden of proof: 

"And so, gentlemen, if you find in this case, from the evidence offered, 
that the defendant, Job Taylor, and those under whom he claims title, 
have been in the possession of these particular lands, the lands in con- 
troversy which are shown within the red lines on that map, for twenty 
years prior to 1921, as alleged in his answer, holding the same as their 
own, and that such possession was characterized by the qualities to 
which I have just called your attention, then, gentlemen, I charge you 
the said lands would belong to the defendant, and it would be your duty 
to answer both of these issues No. On the other hand, if the plaintiff 
has satisfied you by the greater weight of the evidence that the chain of 
title offered in evidence covers these lands in controve:rsy, and that such 
chain is connected back to the grant of 1790, and it further satisfies you 
by the greater weight of the evidence that it and those from whom it 
acquired title have been in the possession of the said lands at  any time 
within twenty years prior to 1921, or since 1901, such possession com- 
ing within the definition that I have given you, it would be your duty to 
answer both of these issues Yes; otherwise, answer them No." 

Upon the coming in of. the verdict defendant moved for judgment, 
which was refused. Defendant excepted. His  Honor then set aside the 
verdict, not as a matter of discretion, but for errors committed in the 
trial of the cause, mentioning especially his ruling in holding void, or 
merely as color of title, a grant issued to William Eaton in 1790, under 
which the plaintiff claims. Defendant again excepted and appealed. 
The plaintiff also appeals, bringing up other exceptions in  support of 
the action of the court in setting aside the verdict of the jury as a 
matter of law. 

George C. Green for plaintiff. 
Travis & Travis, Burgwyn & Xorfleet and Charla 8. Daniel for 

defendant. 

STACY, C. J. The two appeals present the same questions for review, 
hence, they will be considered together. The case has been tried three 
times in the Superior Court, and this is the third appeal here. See 
former opinions, as reported in 191 N. C., 329, and 188 N. C., 351, for 
fuller statement of the facts. I t s  only rival among the more recent, de- 
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iGsio11s sccms to be the quadruply tried ejectment suit of T a y l o r  v. 
;1I~adouls, 186 N .  C., 353; 182 N. C., 266; 175 N. C., 373; 169 
N. C., 124. 

We would not permit the case to go back for another hearing if the 
verdict could be reinstated without doing violerice to settled principles 
of law. B u r r i s  zr. Li faFer ,  181 N.  C., 376. Verdicts and judgments are 
not to be set aside for harmless error, or for mere error and no more. 
S. v. B ~ a m ,  184 N. C., 730. Appellate courts mill not encourage litiga- 
tion by reversing judgments for slight error, or stated objections, which 
could not h a w  prejudiced the rights of the complaining party in any 
material way. I n  re Ross, 182 N .  C., 477. New trials are awarded for 
erroneous rulings only vhen such rulings are material or prejudicial in 
a legal sense. In re E d e m ,  182 N .  C., 398. 

Notwithstandillg these established rules of procedure, which we are 
required to observe, still we are unable to reverse the judgment and 
reinstate the verdict in the face of the above exception to the charge on 
the burden of proof. I t  is uniformly held that the rule as to the burden 
of proof is important in the trial of causes, and that it constitutes a sub- 
stantial right of the party upon whose adversary the burden rests. 
Hosiery Co. v. Express  Co., 184 N .  C., 480. A similar charge was held 
for error in Land Co. v. Floyd ,  171  N .  C., 543. There it was said that 
when the plaintiff in ejectment shows title to the premises, and the de- 
fendant claims title by adverse possession, the latter must establish such 
affirmative defense by the greater weight of the evidence, otherwise the 
defendant's occupation is deemed to be under and in subordination to 
the legal title. C. S., 432. I t  is not like meeting a prima facie case 
under a general denial, or plea in bar, by offering evidence of equal 
weight so as to balance the scales, or put the case in equipoise, but 
where an affirmative defense is set up, as here, the defendant must 
establish his allegations by the same degree of proof as would be re- 
quired if he were plaintiff in an independent action. Speas  v. B a n k ,  
188 N. C., p. 531. 

True, in ejectment, the plaintiff must rely for a recovery upon the 
strength of his own title, and not upon the weakness of his adversary's. 
Rumbough  .c. Sackett, 141 N. C., 495. To recover in such action, the 
plaintiff must show title good against the world, or good against the 
defendant by estoppel. Mobley v. Griffin, 104 N.  C., 112. I t  can make 
no difference in ejectment whether the defendant has title or not, the 
only inquiry being whether plaintiff has it, and upon this issue the 
plaintiff has the burden of proof. T i m b e r  Co. v. Cozad, 192 N.  C., 40; 
P o p e  v. Pope,  176 N.  C., 283. But when the plaintiff has established 
a legal title to the premises, and the defendant undertakes to defeat a 
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recovery by showing possession, adverse for the requkte  period of time, 
either under or without color of title, the defense is an affirmative one 
in which the defendant pro hac vice becomes plaintiff, and he is re- 
quired to establish it by the greater weight of the evidence. Bryan v.  
Spivey, 109 N.  C., 57; Ruffin, v. Overby, 105 N.  C., 7r3. 

This is not placing the burden of proof on both parties at  the same 
time, for such would be an anomaly in the law (Speas v. Bank, 188 
N. C., p. 529), but it is simply requiring the actor in each instance, 
while occupying that position, to handle the laboring oar. Perhaps i t  
should be observed that the defendant is not required to come forward 
with evidence of adverse possession, unless and until the plaintiff has 
shown a legal right to the premises. Then, in order to defeat the plain- 
tiff's claim, the defendant must establish his affirmative defense, if such 
it be, as it is in the instant case, by the greater weight of the evidence. 

The case is not like a special proceeding to establish the dividing line 
between adjoining landowners, where the plaintiff alleges the line to be 
at  one place and the defendant at another. This is only a denial of the 
plaintiff's claim, though the defendant alleges another to be the dividing 
line. Garris v. Harrington, 167 N.  C., 86. There can only be one true 
dividing line between two tracts of land, and upon  he reason of the 
thing the burden of proof cannot rest on both parties at  the same time 
to establish this line. Carr v. Bizzell, 192 N. C., 212 ; Tillotson v. Pulp, 
172 N. C., 499; Woody v. Fountain, 143 N .  C., 66. 

The ruling in regard to the William Eaton grant seems to be without 
material significance on the record. 

Affirmed. 

hlYRTLE HANIE, ADMINISTRATRIX, V. JOE RICE AND 13. H. PENLAND. 

(Filed 21 September, 1927.) 

Sheriff-Special Deputies-Principal and Agent-Damages-Respondeat 
Superior---Criminal Law-Homicide-Accident. 

The civil liability of a sheriff for the accidental killing of a bystander 
by his special deputy while attempting to arrest one for the violation of 
the  crimiual law, by shooting at and missing the supposed but unidenti- 
fied offender under a John Doe warrant, depends upon the question as to 
whether the special deputy was acting officially at the time within the 
authority deputized, and where the evidence discloses only that he had 
been appointed a special deputy without defining his duties, and h v l  
sworn out the warrant in his own name, and was rlcting without the 
knowledge of the sheriff, and the killing happened to a bystander in  
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attempting to make the arrest, i t  is not sufficient to make the sherift' 
liable in damages therefor. The authority of a sheriff to appoint dclw 
ties and their powers stated by BROGDEN, J. 

PETITION to rehear. This was a civil action, tried before Schenck, J.. 
a t  November Term, 1926, of BUNCOMBE. 

The plaintiff is the duly appointed administratrix of Garfield Hanie, 
her husband, who was killed by the defendant Joe  Rice on or about 
7 April, 1924. The  plaintiff further alleged and offered evidence tend- 
ing to show that Joe  Rice was a special deputy of the defendant, D. H. 
Penland, sheriff of Buncombe County; that  on or about 6 April, 1924, 
the said Joe  Rice went to the office of B. L. Lyda, a justice of the peace 
of Asheville, and made an  affidavit, upon oath, that one did 
unlawfully, etc., maintain and set up  a gambling board, to wit, "a 
punchboard," etc. Thereupon, on 6 April, 1924, the said justice of the 
peace issued a warrant directed "to any constable ' o r  other lawful 
officer of Buncombe County, commanding the arrest of 'John Doe, 
alias.' " Thereafter, on 7 April, 1924, the said Joe  Rice, special deputy, 
went to Woodfin, on the Weaverville road, and saw a man who he was 
informed was the "punchboard man." This unidentified person got in 
his car and started to move off. Rice jumped on the running board. 
The occupant of the car either pushed Rice off the car or Rice got off, 
and thereupon drew his pistol and began to fire a t  the car. Garfield 
Hanie, plaintiff's intestate, passed by the side of the car a t  that time 
and was shot by the defendant Rice and killed. I t  does not appear who 
the occupant of the car was, or whether he was the "punchboard" man 
or not. Garfield Hanie, plaintiff's intestate, was an  innocent bystander, 
and had no connection whatever with the transaction. The defendant 
Rice contended that the shooting of Hapie was an  accident. However, - 
he filed no answer, and judgment was taken against him by default. 
The cause of action alleged by plaintiff against defendant Penland is 
based upon the theory that  the sheriff is responsible for the negligenrc 
of his deputies. 

The foregoing cause was decided and an  opinion delivered by the Court 
on 25 May, 1927, and reported in 193 PUT. C., p. 800. The record, as 
presented to  the Court, showed upon its face that  the suit had not been 
brought within one year after the cause of action accrued, and for this 
reason the Court sustained a judgment of nonsuit entered by the lower 
court. The parties filed a ~ e t i t i o n  to rehear from which i t  appears, by 
consent of the parties, that a former suit had been instituted by the 
same parties in the Superior Court of Buncombe County and a non- 
suit taken, and that  the present suit was brought within the time re- 
quired by statute, and that "by inadvertence the original or first sum- 
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mons and judgment of nonsuit was omitted from the record on appeal 
to the Supreme Court." I n  pursuance of such consent by all parties, 
amending the record as aforesaid, the case is reconsidered. 

W. R. Gudger amd Zeb F. Curtis for plaintiff. 
A. Hall Johnston for  defendant Penland. 

BROGDEN, J. What is the law with reference to the civil liability of 
a sheriff for the unlawful killing of a third party by a special deputy 
in attempting to make an arrest? 

'(Deputy sheriffs are of two kinds: (a )  A general deputy, or under- 
sheriff, who, by virtue of his appointment, has authority to execute all 
the ordinary duties of the office of sheriff (Com. Dig. tit. 'Viscount,' 
542, B. 1 ) ;  one who executes process without special authority from 
the sheriff, and may even delegate authority in the nrtme of the sheriff, 
or its execution, to a special deputy. (b) A special deputy, who is an 
officer pro haic vice to execute a particular writ on some certain occasion, 
but acts under a specific and not a general appointment and authority." 
Allen, J. ,  in Lonier v. Greenville, 174 N. C., 316. In R. R. v. Fisher, 
109 N. C., p. 1, the law is thus stated: "The right to appoint under- 
sheriffs or bailiffs and deputies is not always, if gene]-ally, regulated by 
statute. These subordinates are the servants and agents of the sheriff, 
and his responsibility for them and relations with them are controlled, 
generally, by the law governing the relation of principal and agent. 
While public policy may hare induced the Courts to hold his responsi- 
bility in some instances to be greater, never less, than that of a princi- 
pal, for the acts of his agent within the scope of the agency, our Code 
is still silent as to the manner of appointment or the distinct duties of 
both general and special deputies, while this Court has declared that 
there is no provision of the common law which requires the deputation 
of a sheriff to be in writing, and that in any action against a sheriff, 
for the misconduct of a person alleged to be his depuby, i t  is not neces- 
sary to prove a deputation, but it is sufficient simply to show that the 
person acted as deputy with the consent or privity of the sheriff." The 
principle i s  referred to in several cases in this State. S. v. Fullenuiider, 
26 N. C., 364; S. v. Allen, 27 N. C., 36; Patterson v. Britf, 33 N. C., 
383; 8. v. Mclnfosh, 24 N. C., 53; Eaton v. Kelly, 73 N. C., 110. 

The paramount question in determining the civil liability of a sheriff 
for the misconduct of a special deputy, depends upon whether or not 
the special deputy was acting within the scope of his authority, or 
whether or not the act was the official act of the special deputy sheriff. 
I n  Jones v. Van Bever, 164 Ky., 80 L. R. A. (1915 E.), 172, the test 
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in determining whether the act complained of was such an official act 
as to impose liability upon the sheriff is thus stated: "It will thus be 
seen that the test as to whethcr the officrr is acting by virtue of his 
office is whether he is either armed with a valid writ, or had authority 
to make the arrest without a writ, under a statute. If he is armed with 
no writ, or if the writ under which he acts is utterly void, and if there 
is, at the time, no statute which authorizes the act to be done without a 
writ, then the officer is not acting by virtue of his office." The authori- 
ties relating to the subject are arrayed and reviewed in the foregoing 
case. See, also, Adkins v. C'amp, 105 Southern, 877; Miles v. Wright, 
12 A. In. R., 970; Jordan v. ATeer, 125 Pac., 1117; Brown v. Wallis, 
12 L. R. A. (N. S.), 1019; Mead v. Young, 1 9  N. C., 521. 

Applying the test deduced from the authorities to the case now 
under consideration, it appears that Rice was a special deputy of 
Sheriff Penland. I t  does not appear what his duties were as such 
special deputy. I t  further appears that special deputy Rice, without 
the knowledge, suggestion or direction of the sheriff, voluntarily went 
to a justice of the peace and procured a blank warrant or a "John Doe" 
warrant. The affidavit upon which he procured the warrant was signed 
by him in his individual capacity. The affidavit did not name any par- 
ticular person. The warrant issued by the justice of the peace was 
directed "to any constable or other lawful officer of Buncombe County," 
commanding such officer "to arrest John Doe, alias," etc. I t  does not 
appear t h a t  any complaint had ever been made to the sheriff about the 
violation of the law complained of, or that hc authorized or consented 
to the issue of the warrant, or that he knew anything at all about it. 

Upon the evidence contained in the record we are of the opinion that 
the special deputy was not acting in the line of his duty, or within the 
scope of his authority as such, nor was he acting by virtue of his office 
or under color thereof, but entirely and exclusively as a volunteer, and 
therefore the defendant sheriff is not liable for the injury complained of. 

Affirmed. 

GEORGE E. RANSOM v. BOARD O F  COMIMISSIOKERS O F  
WELDON ET AL. 

(Filed 21 September, 1927.) 

Taxation-Intangible Property-Where Payabl-Residence-Domicile. 
Under the provisions of C. S., 7912, where a person has not resided in 

the place of his domicile, his solvent credits and intangible property 
should be listed for taxation and are payable a t  the place in which he has 
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dwelt for the longest period of time during the year precedixig the first of 
May, and where the fact is established that he has dwelt for fourteen 
coriti~iuous years preceding that date in a county dift'erent from his domi- 
cile, his taxes for such property are properly listed and payable in the 
former place. 

APPEAL by plaintiff from Grady, J., at March Term, 1927, of 
HALIFAX. 

Civil action to restrain the defendants from placing on the tax books 
of the town of Weldon, and collecting taxes thereon, solvent credits and 
intangible personal property listed by the plaintiff for taxation in 
Northampton County, the county of his domicile, during the years 
1919 to 1925, but not listed for taxation during said years in Halifax 
County, the county of his residence. 

From a judgment in favor of defendants, the plaintiff appeals, assign- 
ing errors. 

Travis L& Travis and Elliott B. Clark for plaintiff, 
George C. Green and Daniel & Daniel for defendants. 

STACY, C. J. Plaintiff was born in Northampton County, this State, 
and it is established by the verdict that he.is still domiciled in said 
county, but he has actually resided in the town of'Weldon, Halifax 
County, N. C., continuously since 1912 or 1913. Plaintiff is 57 years 
old, unmarried, and lives in a hotel in said town. 

The appeal presents the single question as to whether intangible per- 
sonal property is required to be listed for taxation in the county of 
one's residence or in the county of his domicile, where the two are 
different. 

Ordinarily, a man's residence and his domicile are at the same place, 
i. e., he usually resides at his domicile. Reynolds v.  Cotton Mills, 177 
N. C., 412, and cases there cited. I t  is only when a person has a domi- 
cile in one place and resides in another that the distinction between the 
two becomes important. We are not now concerned, however, with the 
indicia which distinguish the one from the other, as the fact situation 
of domicile in one county and residence in another is established by the 
record. Roanoke Rapids v .  Patterson, 184 N.  C., 185. 

I t  is provided by C. S., 7912, that "all taxable polls and all personal 
property shall be listed in the township in which the person so charged 
resides on the first day of May" (with certain exceptions not presently 
material), and the "residence of a person who has two or more places 
in which be occasionally dwells shall be that in which he dwells for the 
longest period of time during the year preceding the first day of May." 
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CORP~RATIOS COMMISSION v. TKUST Co. 

I t  is found by consent that  the plaintiff resides in the town of Weldon 
and has so resided for the last fourteen or fifteen years, hence, his 
solvent credits a i d  intangible personal property, the subject of the 
present litigation, have properly been listed for taxation by the defend- 
ants a t  the place of his residence. This  was the holding of the court 
below, and we affirm the judgment. N o  point is  made of the fact that  
Halifax County is  not a party to the proceeding. 

Affirmed. 

SORTH CAROLINA CORPORATION COMMISSIOX v. MARTIX COUKTY 
SAVINGS AND TRUST COMPANY. 

(Filed 21 September, 1927.) 

Banks and Banking-Receivers-Trust Funds-Priorities-Partie-- 
peal and Error. 

The surety on the bond of guardians, etc., who have deposited moneys 
in a bank since becoming insolvent, may not alone successfully petition 
the court in proceedings for dissolution of the bank brought by the Cor- 
poration Commission to have the funds so deposited declared a prefer- 
ence to the general creditors, and have the receiver accordingly pay 
them, without making the guardians, etc., parties to the proceedings, 
there being otherwise a want of necessary parties to the determination 
of the matter. 

APPEAL by R. L. Coburn, receiver, from Nunn, J., at  J u n e  Term, 
1927, of  ARTIN IN. 

The  National Surety Company filed a petition and motion in the 
above cause, asking that  the receiver of the Martin County Savings and 
Trust  Company be directed to  pay in  full  the claims of certain guard- 
ians, receivers and administrators, out of moneys in  the hands of the 
receiver, alleging that  said claims were entitled to  a preference over 
general creditors. 

From an  order directing the payment in full of said specified claims 
in preference to the claims of general creditors, the receiver appeals, 
assigning error. 

S.  Brown Shepherd and James E.  Shepherd for petitioner, National 
Surety Company. 

Wheeler Martin for "certain fiduciary claimants." 
B. A. Critcher and A. R. Dunning for R. L. Coburn, receiver, ap- 

pellant. 
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STACY, C. J. I t  may fairly be assumed from the title of the cause, 
though no definite statement to the effect appears on the record, that a 
proceeding by the North Carolina Corporation Cominission against the 
Martin County Sayings and Trust Company, to wind up the affairs of 
an insolvent bank, is pending in the Superior Court of Martin County. 
I n  this proceeding, it seems, the National Surety Company, being surety 
on the bonds of certain guardians, receivers and administrators, filed an 
unverified petition and motion in the cause, asking that the claims of 
these fiduciaries, arising from deposits had in said bank a t  the time of 
its failure, be paid in full before the claims of other creditors, as they 
are entitled, so petitioner alleges, to priority and preference in the dis- 
tribution of the assets of said company. 

I t  is not alleged that the National Surety Company would be liable 
for the payment of said claims in the event they are not paid by the 
receiver, and it is observed that the fiduciaries do not join in this 
request, doubtless for the reason that their interests and the interests of 
their surety may not in this respect be identical. True, counsel for pe- 
titioner and counsel "for certain of the fiduciary claimants," not named 
on the record, join in a single brief, filed in  this Court, but we find no 
order making any of the fiduciary claimants parties of record, nor have 
they filed any pleading in the cause. Furthermore, it is not alleged that 
the receiver will be unable to pay all the creditors in  full, though this 
may be taken for granted, perhaps. At any rate, for lack of proper par- 
ties and sufficient interest shown upon the record, we think the court 
erred in directing preferential payment of these claims. For like reason, 
we do not pass upon the merits of the question. The receiver was 
properly advised in appealing from the order. 

Error. 

SLADE RHODES & COMPANY v. W. C .  JAMEB AND WIFE. 

(Filed 21 September, 1927. j 

A g r i c u l t u r s L i e n s - A d v a n c e m e n t s - S t a t u t e s  
Evidence-Findings-Appeal and Error-Remand,. 

In nn action to recover the balance due a cropper for advancements 
made for the cultivation of the crop and to establish the lien provided 
by C. S., 2480, and referred, the referee found as 21 fact, that the ad- 
vancements were in money, merchandise and fertilizer, that the plaintiffs 
had charged more than 10 per cent above the retail cash price for fer- 
tilizer of the same kind, and declared the statutory lien void under the 
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1)rovisions of C. S., 2453: Held ,  the action of the trial judge was erro- 
neous in the absence of evidence that such advance 1)rice had been 
charged for the fertilizer, or that if otherwise the lien woultl iiecessarils 
be void as to the other merchandise sold. 

APPEAL by plaintiffs from Nunn, J., at June Term, 1927, of MARTIN. 
Error and remanded. 

Action to recover balance due on account for advancements, and to 
enforce liens executed by defendants in accordance with the provisions 
of C. S., 2480, to secure said advancements. 

From judgment upon facts found by the referee, and in accordance 
with his conclusions of law thereon, plaintiffs appealed to the Supreme 
Court. 

B. A. Critcher and A. R. Dunning for plaintiffs. 
Y o  counsel for defendants. 

COXNOR, J. This action was referred, by consent, to a referee for 
trial. I t  was heard in the Superior Court upon the report of the 
referee. Exceptions to said report filed by plaintiffs were not sustained. 
The report was confirmed, and from judgment in accordance therewith, 
plaintiffs appealed to this Court. 

The referee finds that defendants are indebted to plaintiffs in the 
sum of $354.53, with interest thereon from 1 November, 1925. This 
amount is the balance due on an account for advancements made by 
plaintiffs to defendants, during the year 1925, to enable defendants to 
cultivate and harvest crops upon their lands in Martin County during 
said year. There is no exception, by either plaintiffs or defendants, to 
the judgment, for that it is adjudged therein that plaintiffs recover of 
defendants said sum, interest and costs. 

The referee finds that during the year 1925 defendants executed agri- 
cultural liens, in accordance with the provisions of C.  S., 2480, to secure 
plaintiffs' account for said advancements. He further finds that plain- 
tiffs charged defendants for fertilizer sold to them as part of said ad- 
vancements, a price greater than 10 per cent above the cash price 
charged by plaintiffs for the same kind of fertilizer. 

Upon said findings of fact the referee reported as his conclusion of 
law that the agricultural liens which plaintiffs seek to enforce by this 
action are null and void. C. S., 2481. 

By their exception to the judgment confirming the report of the 
referee, and declaring that the agricultural liens executed by defendants 
are null and void, plaintiffs upon their appeal to this Court present 
their contentions (I) that there was no evidence to sustain the referee's 

1 6 1 9 4  
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finding that plaintiffs have charged defendants more than 10 per cent 
above the cash price for fertilizer, and (2) that C. S., 2482, is unconsti- 
tutional. 

Plaintiffs7 first contention must be sustained. We find no evidence 
set out in the case on appeal as agreed upon by counsel for plaintiffs 
and defendants, which sustains the finding of the referee that plaintiffs 
have charged defendants for fertilizer advanced to them a price greater 
than 10 per cent above the cash price at  which plaintiffs sold the same 
kind of fertilizer to cash customers at  the same time this fertilizer was 
sold to defendants "on time." C. S., 2483. The only evidence offered 
at the trial before the referee was the testimony of Mr. Matthews, one 
of the plaintiffs. He  testified that plaintiffs have not charged defend- 
ants for fertilizer advanced to them a price over 10 per cent above the 
cash price at  which plaintiffs sold the same kind of fertilizer. There is 
no evidence that any sales of fertilizer were made by plaintiffs for cash 
at the same time and in the same quantity that the fertilizer was sold 
to defendants. Plaintiffs7 exception to the referee's fjnding of fact No. 4 
should have been sustained. There is error in  the judgment in so far  
as it is ordered, adjudged and decreed therein that the liens executed by 
defendants are null and void. 

I f  the referee's finding that plaintiffs have charged more than 10 per 
cent above the cash price for the same kind of fertilizer could be sus- 
tained, it would not follow that the liens are null and void. Advance- 
ments were made in money, merchandise and fertilizer. The statute 
provides that "if more than 10 per cent over the retail cash price is 
charged on any advances made under the lien or mortgage given on the 
crop, then the lien or mortgage shall be null and void as to the article 
or articles upon which such overcharge is made." I n  the absence of a 
finding that the balance due is for fertilizer only, the lien would not be 
null and void, under the language of the statute. The referee finds that 
there is a balance due on the account for advancements made in money, 
merchandjse and fertilizer. There is no finding that, the balance due is 
for fertilizer only. I t  was error, therefore, to declare the liens null and 
void. I n  any event, the liens are valid with respect to advancements 
other than fertilizers. 

I t  is not necessary for us to consider and pass upon plaintiffs7 second 
contention, to wit, that C. S., 2482, is unconstitutional. No authorities 
are cited in appellant's brief in support of this contention; nor were we 
favored by oral argument upon the call of this case. 

The action is remanded in  order that the value of the crops seized 
by the sheriff and replevied by the defendants may be determined. No 
final judgment can be rendered until such value has been determined. 

Error and remanded. 
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STATE v. JOHN WINSTON. 

(Filed 21 September, 1927.) 

Intoxicating Liquor--Spirituous Liqnor-Dwelling-Purchas-Transpor- 
tation-Statutes-Criminal Law. 

While section 10 of the Turlington Act (ch. 1, Public Laws of 1923), 
does not make it a criminal offense for one to have intoxicating liquor in 
his own dwelling for his own personal use or that of his family and 
friends, it is a violation of the criminal law, by the express provisions of 
3 C. S . ,  3411(b), for him to either purchase it elsewhere or carry it there. 

APPEAL by the State from a judgment in favor of the defendant, ren- 
dered on a special verdict by Parker, J., at August Term, 1927, of 
HALIFAX. '. 

Criminal prosecution, tried upon an indictment charging the de- 
fendant, first, with purchasing, and, second, with transporting spirit- 
uous liquor, contrary to the statute in such cases made and provided, etc. 

I t  was shown on the trial, and the special verdict establishes, among 
other things, that on 4 August, 1927, the defendant purchased, for his 
own personal use, between a pint and a quart of intoxicating liquor in 
Halifax County, and transported the same a distance of about three 
miles to his home, there to be used exclusively for his own personal con- 
sumption. 

Upon the facts found and disclosed by the jury, a special verdict of 
not guilty was rendered under appropriate instructions from the court. 
The State appeals, assigning error. C. S., 4649. 

Attorney-General Brurnrnitt and Assistant Attorney-General Nash for 
the Sta~te. 

No counsel for defendant. 

STACY, C. J. The special verdict seems to have been rendered on the 
theory that, as section 10 of the Turlington Act (ch. 1, Public Laws, 
1923) sanctions or does not condemn the possession of liquor in one's 
private dwelling, occupied and used only as such, for the personal con- 
sumption of the owner, his family residing in such dwelling, and bona 
fide guests when entertained by him therein, the Legislature did not 
intend, in the same act, to make its purchase or transportation unlawful 
when such liquor is to be used solely for the purpose allowed by the 
statute. 

Without debating the question at  this late date, i t  is sufficient to say 
that the law is otherwise. 
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I f  it a p p e a r  illogical t o  permi t  t h e  use of spir i tuous l iquor  f o r  a 
given purpose, a n d  then  prohibi t  t h e  means  by which  it m a y  b e  ac- 
quired f o r  t h a t  purpose, it should be  remembered t h a t  t h e  l i fe  of t h e  
l a w  has been experience, no t  logic. 

T h e  defendant, on  t h e  present record, is  guilty of both purchasing a n d  
t ranspor t ing  spir i tuous l iquor  i n  violation of t h e  t e rms  of t h e  statute. 
3 0. S., 3411(b). 

Le t  t h e  cause be  remanded wi th  direction that a verdict of guilty be 
entered on t h e  special findings of t h e  jury. S. v. Moore, 29 N. C., 228. 

Reversed. 

FARMERS CO-OPERATIVE FERTILIZER COMPANY, INC., v. J. F. 
EASON, JB., MARY EASON AND B. C. ESSON. 

(Filed 21 September, 1927.) 

1. Bills a n d  Notes-Indorse-Promise to Extend T i m M o n t r a c t H o n -  
sideration. 

A promise of the payee of a note to an indorser after maturity of a 
promissory note to extend time for the payment of the note three or four 
years in consideration of the indorsement, is a sufecient consideration t o  
enforce the promise between the parties to the agreement. 

Where one indorses a negotiable instrument nfter maturity upon a 
parol agreement with the payee that  he will extend the time of payment 
of the note three or four years, the agreement is not required to be in 
writing, and being independent of the written note, does not fall within 
the rule that  parol evidence will not be admitted to vary, alter or con- 
tradict the terms of a written contract. 

An indorsement upon a promissory note made after maturity up011 n 
parol agreement that  the payee will extend the time of payment from that 
therein specified, for three or four years, is  not so indefinite a s  to the 
time extended a s  to  render the agreement unenforceable in that respect. 

4. Sam-Limitation of Actions. 
Where there is a n  extension of time given the maker of a note for 

three or four years in consideration of an indorsement made after the 
maturity of the instrument, the statute of limitations does not begin to  
run a t  least within the three years, and a n  action brought within a few 
months thereafter will not be barred. 

APPEAL by defendant  B. C. E a s o n  f r o m  Nunn, J., a t  J u n e  T e r m ,  
1927, of EDQECOMBE. 
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The plaintiff is a corporation organized under the laws of West Vir- 
ginia, with its principal office in the city of Richmond, Virginia, and is 
engaged in selling fertilizer. The defendants, J. F. Eason, J r .  (re- 
ferred to herein as J. F. Eason), and Mary Eason executed and deliv- 
ered to the plaintiff the following promissory note : 

"Richmond, Va. 5 May, 1921. 
"On or before 1 January, 1922, after date, we promise to pay to 

Farmers Cooperative Company, Inc., or order, five thousand one hun- 
dred, thirty-three and 59/100 dollars ($5,133.59), with interest at 6 per 
cent from 1 July, 1920. Negotiable and payable at the Merchants 
National Bank, Richmond, Virginia. 

'(The makers and endorsers of this note hereby waive presentation, 
protest and notice of dishonor and the benefit of their homestead ex- 
emptions as to this obligation; and further agree to pay costs of collec- 
tion, or an attorney's fee, in case payment shall not be made at maturity. 

"J. F. EASON, JR., 
MARY E. EASON." 

The note was secured by a deed of trust on property owned hy J. F. 
Eason in Emporia, Virginia. This deed of trust was subject to one of 
prior date in favor of other parties to whom J. F. Eason was indebted. 
After maturity demand was made for payment of the amount secured 
by each deed. J. F. Eason was in financial straits, and the evidence 
tends to show that on 8 February, 1922, a par01 agreement was made 
between the plaintiff (through its agent B. D. Linney), J. F. Eason 
and B. C. Eason, to the effect that if B. C. Eason would indorse the 
note above set out the plaintiff would give J. F. Eason (R. 12) and 
B. C. Eason (R. 15) three or four years before it would call on them 
for payment. Under these circumstances B. C. Eason wrote his name 
on the back of the note on 8 February, 1922. The terms were substan- 
tially repeated in a letter from the plaintiff to B. C. Eason, written 
23 March, 1922, in  which it was said, "As far as we are concerned, in 
view of your indorsement we are willing to give J. F. Eason, Jr., at  
least three or four years to pay his note." The agreement with B. F. 
Eason was made at  his home in Edgecombe County, North Carolina. 
Two credits are entered on the note: $68.25 paid 23 February, 1924, 
and $1,164.14 credited on 18 July, 1925, as the proceeds of the sale of 
the property. There was evidence that the credit of $68.24 was a pay- 
ment made by J. F. Eason. Two issues were submitted to the jury: 
1. I n  what amount, if any, is the defendant, B. C. Eason, indebted to 
the plaintiff? 2. I s  the plaintiff's cause of action against the defendant, 
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B. C. Eason, barred by the statute of limitations? The court instructed 
the jury if they believed the evidence to answer the first issue $5,133.59 
with interest from 1 July, 1920, less a credit of $68.135 as of 23 Febru- 
ary, 1924, and a credit of $1,164.14 as of 18 July, 1925, and if they 
believed the evidence to answer the second issue No. ;Judgment was ren- 
dered for the plaintiff and the defendant, B. C. Eason, appealed upon 
errors assigned. 

J. I?. Eason and Mary Eason filed no answer, and as to them no 
issues were submitted. 

H .  H. Phillips for appellant. 
George M. Fountain for appellee. 

ADAMS, J. The appellant takes the position that the *contract pur- 
porting to extend the maturity of the note, even if sufficiently definite 
in point of time, was improperly admitted in  evidence because i t  
varied the terms of a written agreement. I n  this opinion we do not 
concur. I f  a contract is not within the statute of frauds the parties 
may elect to put their agreement in writing, or to contract orally, or to 
reduce some of the terms to writing and leave the others in parol. I f  a 
part be written and a part verbal, that which is written. cannot ordinarily 
be aided or contradicted by parol evidence, but the oral terms, if not at  
variance with the writing, may be shown in  evidence; and in such case 
they supplement the writing, the whole constituting one entire con- 
tract. Cherokee County v. Meroney, 173 N. C., 653. 

The note sued on was executed by J. F. Eason and Mary E. Eason 
on 5 May, 1921, and was made payable on 1 January, 1922. I t  is ad- 
mitted that B. C. Eason signed his name on the back of the note on 
8 February, 1922, several months after it had been delivered to the 
payee and more than a month after its maturity. B. C. Eason had 
nothing to do with the original execution of the note; but at  the time 
his name was written on i t  an agreement was made between himself, 
his brother, and the plaintiff, by the terms of which the date of maturity 
was extended in  consideration of the indorsed signature, which was the 
only written part of the alleged agreement. Was the plaintiff pre- 
cluded from showing that part of the contemporaneous agreement which 
was in parol? The answer to this question is given in a number of our 
decisions. I n  Mendenhall v .  Davis, 72 N .  C., 150, i t  is said that when 
the payee or a regular indorsee of a negotiable note writes his name 
on the back of it, as between him and a subsequent bona fide holder for 
value the law implies that he intended to assume the well known liabili- 
ties of an indorser, and he will not be permitted to contradict the impli- 
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cation; but that  this rule does not apply between the original parties to 
a contract which is not in  writing, although the indorsement of one or 
more parties may be evidence that some contract was made. I t  must 
always be a question of fact as to what the agreement was when the 
signature was written. The principle is approved and stressed in  the 
very clear statement in Hill v. Shields, 81 N. C., 250: "It is settled in  
this State that  parol testimony may be adduced under a blank indorse- 
ment to annex a qualification or special contract as between the imme- 
diate parties." These and other decisions which follow the earlier cases 
of Love v. Wall, 8 N. C., 313, and Gomez v. Lazarus, 16 N. C., 205, are 
reviewed in  Sykes v. Everett,  167 N .  C., 600, in which the doctrine is 
reaffirmed; and among later cases are  Laneaster v. Stallfield, 191 N.  C., 
310, and Trus t  Co. v. Roykia,  192 K. C., 262. 

The appellant cites Smitherman v. Smith,  20 N. C., 86, and Terrell v. 
Walker, 66 N. C., 244, in support of his contention. I n  the former the 
defendant indorsed the note as payee and offered to prove that at  the 
time of the indorsement i t  mas verbally agreed between him and the 
ido r see  that  if he would execute a deed to the indorsee for a certain 
tract of land the latter would strike out the indorsement, and that he 
had executed the deed in pursuance of this agreement. On appeal the 
Court held this evidence to be competent and said that i t  did not pur- 
port to set up  by parol an  executory contract variant from that which 
the law raised from the written indorsement; and in  I'errell's case the 
proposed evidence was rejected on the ground that while the note pur- 
ported on its face to be payable a t  once, the alleged contract made it 
payable a t  the option of the maker. 

But  in tlie case before us the signature on the back of the note is not 
that of the payee, but of a third party who at  the time he wrote his 
name entered into a supplemental p r o 1  agreement with the payee and 
the maker, t l ~ e  signature constituting one of its material elements. The 
evidence was not objectionable as varying the terms of the original 
contract, for the rule that parol evidence will not be admitted to vary a 
written contract does not apply when the modification takes place after 
tlie contract has been executed. JfcIi inney v. Xatfkezcs,  166 N .  C., 576 ; 
.Idams 7!. B a f f l e ,  123 S. C., 1 5 2 ;  l f av r i s  29. Murphy,  119 K. C., 34; 
10 R. C. L., 1034. 

True, in several of the cited cases the indorser offered eviclcnre in 
defense to prore tlie contenlporaneous parol agreement; but if the prin- 
ciple upon nliich such eridei~ce is atlmittctl may be invokctl in his 
defense, n h y  should it not hc admitted to cqtablisli llis liability? 

Other exceptions raise the question whether the contract based upon 
this evidence can be enforced. The appellant says that the time to 
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which the maturity of the note was extended was not certain or definite, 
and that the contract was therefore void. I t  becomes necessary, then, to 
ascertain whether his premise is correct, for i t  is elementary that one of 
the essential characteristics of bills and notes is certainty as to the time 
of payment-the word "certainty" permitting the operation of the rule 
that a thing is certain which can be made certain. 1 Parsons on Bills 
and Notes, 38; 8 C. J., 134, sec. 234; 426, sec. 628; 427, sec. 629. 

I n  determining whether the appellant's conclusion rests upon a sound 
basis, we must keep in  mind the relation of the parties and the terms of 
their agreement. These are embraced in  a narrow compass and we need 
not turn aside to consider collateral questions. For two reasons, a t  
least, we are not concerned with the application of the general rule that 
a surety may be discharged by a contract to indulge the principal in  a 
promissory note for a definite and limited period of time, founded on a 
sufficient consideration, reserving no right to proceed against the surety, 
and made without his assent: (1) the defendant had no connection with 
or relation to the original execution of the note and was not a surety; 
(2) he was one of the parties in  the supplemental agreement to whom 
the plaintiff granted the alleged extension. Forbecr v. Sheppard, 98 
N. C., 111; Bank v. Sumner, 119 N .  C., 591; Ha.milton v. Benton, 
180 N. C., 79; C. S., 3102. I t  is equally certain that the time of pay- 
ment was not dependent upon any contingency or extraneous condition, 
such for example as a promise to pay at  some indefinite time when the 
defendant might have available funds (McNeill v. Mtm. Co., 184 N.  C., 
421) ; also that the rights of a bona fide purchaser without notice from 
the payee are not involved. Mendenhall v. Davis, supra. The parties 
who entered into the supplemental agreement are parties to this action. 

With respect to the certainty of the time of payment, what is the 
meaning and scope of'their agreement? We may first dismiss the con- 
tention that there was no consideration by recalling the principle that 
to make a consideration it is not necessary that the person making the 
promise should receive or expect to receive any benefit; it is sufficient 
if the other party be subjected to loss, detriment, or inconvenience. 
Brown v. Ray, 32 N.  C., 73; Kirkman v. Hodgin, 151 N.  C., 591; 
Institute v. Mebame, 165 N.  C., 644; Cherokee County v. Meroney, 
supra. I n  effect the plaintiff agreed, in consideration of the defend- 
ant's indorsement of the note on 8 February, 1922, not to demand pay- 
ment of the defendant or of J. F. Eason until the expiration of three or 
four years from that date; in effect the defendant agreed, in considera- 
tion of the plaintiff's promise not to sue for a period of three or four 
years, to become liable with J. F. Eason for the payment of the note at 
the time agreed on. As between them and the payee would they have 
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been liable if they had executed a joint note payable three or four years 
after date? In Rohevtson v. S p i n ,  173 N. C., 23, i t  was held that a 
promise made by the plaintiff as indorsee of two notes "to take up and 
carry the notes till fall" was not'a binding agreement not to bring suit 
for a definite period, so as to release one of the defendants who claimed 
to be surety, but that i t  was the mere expression of an intention not to 
force collection till the fall. The facts there are altogether at  variance 
with those in the case before us. I n  Shoe Store Co. v. Wiseman, 174 
N .  C., 716, the defendant, indorser of a note for the maker who had 
become bankrupt, wrote to the plaintiff: "File your claim against the 
bankrupt court and get your share; what is left I will pay." The Court 
held that the letter contained an absolute promise to pay an ascertain- 
able sum at an ascertainable date, and that the statute of limitations 
did not begin to run until the sum promised was definitely made known. 
I t  has been decided in other cases that where services are performed 
under a contract that compensation is to be provided for in the will of 
the party receiving the benefit and the latter dies intestate or fails to 
make such provision, the contract is then broken and, not only that suit 
may be brought after the breach, but that it cannot be maintained 
before. Miller v. Lash, 85 N. C., 51; Frceman, v. Brown, 151 N.  C., 
111; Helsabeck v. Doub, 167 N.  C., 205. 

The turning point in  these cases was certainty or uncertainty in  the 
time of payment; and so i t  is in the decisions of other states. An agree- 
ment to extend the time until suit was necessary to prevent the bar of 
the statute of limitations was upheld in Aiken v. Posey, 35 S.  W., 732; 
but a promise to make an extension of thirty or sixty days "if nothing 
transpires to change the status of the security'' was held by the Su- 
preme Judicial Court of Maine, not a contract to be bound by, but the 
language of caution and self-protection. Bank v. Dow, 9 Atl., 730. The 
case last cited may easily be distinguished from Hamilton v. Prouhy, 50 
Wis., 592, 36 A. R., 866, in which the appellate court held an extension of 
payment "for twenty or thirty days" to be sufficiently definite. There 
the defendant Crossman executed his note to Prouty and LeFevre, who 
indorsed and delivered it to the plaintiff. When suit was brought they 
alleged by way of defense that after the maturity of the note the plain- 
tiff for a valuable consideration had twice extended the time of pay- 
ment. I n  the opinion it was said: "The testimony shows that the first 
agreement for an extension made by Hamilton and Crossman was for 
twenty or thirty days, and i t  is urged that this was too indefinite to 
operate as a discharge of the indorsers. We are of the opinion, how- 
ever, that the period must be regarded as definite for at least twenty 
days." 
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So in  the present case a n  extension of time for three or four years 
was definite a t  least for three years. Conversely, the  defendant's in- 
dorsement under the circumstances disclosed by the undisputed evidence 
was a n  agreement to be bound for the payment of the  note at  the end 
of the third year if payment were then demanded. After the expiration 
of the third year payment was demanded; meantime tiuit could not have 
been maintained. Ferguson v. Hill, 21 A. D., 641; Bank v. Woodward, 
20 A. D., 566. 

We  need express no opinion as to whether the plaintiff could have 
elected to await the expiration of the fourth year to bring suit, or what 
effect, if any, such election would have had upon the statute of limita- 
tions. The defendant did not raise this point, but contended that  thc 
action was barred as to him because more than three years had inter- 
vened between the date of his indorsement and the institution of the 
action. I n  our opinion the cause of action arose a t  the expiration of 
three years from 8 February, 1922, and as the summons was issued a 
few months thereafter the action x a s  not barred, whether the defend- 
ant's liability was that of joint maker, indorser, or guarantor. Pre-  
sentation, protest, and notice of dishonor were waived, and the evidence 
indicates that  the makers of the note are not financially responsible. 
C. S., 3044; Sykes v. Everett, supra; S.  v. Bank, 193 N. C., 524; 
illvdge v. Varner, 146 N. C., 147; Jenkins v. Wilkinson, 107 N. C., 
707; Jones v. Ashford, 79 N.  C., 172. We find 

N o  error. 

J. F. LILLEY v. THE IR'TERSTATE COOPERAGE COMPANY. 

(Filed 21 September, 1927.) 

1. Negligenco3Iaster and Servant-Employer and EmployeoIndepen- 
dent Contractor-Contracts-Burden of Proof. 

In an action to recover damages for an injury alleged to have been 
negligently inflicted, the burden of proof is on the defendant to show that 
the net coiiq~lainecl of was caused by the negligence, if any, of an indv- 
I~entlent contractor, when the defeuse is relied upon. 

2. SamcRailroads-Tramroads - Logs and Logging .- Skidder - Evi- 
dcnccSonsuit-Questions for Jury-Statutes. 

IVhere the defense of an intlepentle~~t contractor is relied upon in a11 
action to recover clamages for rnl alleged negligent injury inflicted on the 
plaintiff, evidence in plaintiff's behalf t e ~ l i n g  to slow that the rela- 
tionship of independent contrnctor had b ~ f o r c  the happening of the acci- 
dent heen sewred and that the defenda~lt's employees mere i n  charge of 
and  loading logs upon the defentlant's tramroad when the plnintib's 
injury occurred in the course of his employment, is sufficient to take.the 
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case to  the jury, under the facts of this case, as  to his employment by 
the defendant a t  the time, upon defendant's motion a s  of nonsuit. C. S., 
567. 

3. Verdict-Issues-Appeal a n d  E r r o l c H a r m l e s s  Error .  
Where the answer by the jury to a n  issue fully determining the acti,ni 

is given under proper instructions, an error in the instruction of the 
court on another issue will not be held for reversible error. 

4. Master a n d  S e r v a n G E m p l o y e r  and  Employe-Negligence - Fellow- 
Servant-Statutes-Tramroads-Skidder-Logs a n d  Logging. 

Where a tram railroad is engaged in loading logs by means of a skidder 
or loader operated by steam, and there is evidence tending to show that 
the fellow-servant of the plaintiff engaged in the scope of his employ- 
ment in loading the logs, negligently caused one of the logs to drop upon 
the plaintiff and injure him: Held ,  under our statute, the common-law 
doctrine exempting the defendant tram does not apply, C. S., 3465, and the 
defendant is liable in damages for the negligent injury proximately 
caused. 

5. Same-Damages-Contributory Negligence-Diminution of Damage- 
Nonsuit--Questions for  Jury. 

Contributory negligence of an employee of a t ram railroad company 
injured while engaged in the course of his employment in loading logs 
upon the car by a steam-driven skidder, does not bar recovery, but is 
only to be considered by the jury in diminution of the plaintiff's damages 
when considering the issues. C. S., 3467. 

6. Instructions-Requests f o r  Instruction-Appeal a n d  E r r o r - a b j e c t i o n s  
a n d  Exceptions--Master a n d  Servant - Employer a n d  Employe- 
Negligence. 

Where in the servant's action to recover damages for a n  alleged negli- 
gent injury inflicted upon him by the master, the judge properly charged 
upon the evidence the principles of law relating to the burden of proof 
and proximate cause, the defendant must aptly submit a proper request 
for more explicit instructions thereon in order to avail himself of this 
position on appeal. 

APPEAL by  defendant  f r o m  Daniels, J., a n d  a jury, a t  April Term,  
1927, of BEAUFORT. NO error. 

T h i s  was a n  action f o r  actionable negligence brought  by plaintiff 
against defendant. T h e  defendant  set up the  defense t h a t  D. U. M a r t i n  
o r  some of h i s  subcontractors o r  employees were independent con- 
tractors, denied negligence a n d  plead that plaintiff assumed the  risk 
and was gui l ty  of contr ibutory negligence. 

T h e  issues submitted to  the  j u r y  a n d  their  answers thereto, were a s  
follows : 

"1. W a s  t h e  plaintiff i n  t h e  employ of Louis  Waters  o r  D. U. Mart in,  
as  alleged i n  the  answer?  Answer :  NO. 

"2. I f  so, was  said D. U. M a r t i n  a n  independent contractor as 
alleged ? Answer : No. 
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"3. Was plaintiff injured by the negligence of defendant as alleged 
in the complaint ? Answer : Yes. 

"4. Did plaintiff by his own negligence contribute to his injury? 
Answer : No. 

"5. What damage, if any, is plaintiff entitled to recover of defend- 
ant ? Answer : $2,000." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The necessary facts and assign- 
ments of error will be considered in  the opinion. 

Ward & Grimes for plaintiff. 
Small ,  MacLean & Rodman for defendant. 

CLARKSON, J. The first question presented by defendant: Was the 
burden of proof upon defendant to satisfy the jury by the greater 
weight of the evidence that plaintiff was not employed by it, but by 
Louis Waters and D. U. Martin, and to satisfy the jury by the greater 
weight of the evidence that Martin was an independent contractor, as 
alleged in the answer ? 

I n  Sut ton  v. Lyons, 156 N. C., 5, it is held: "'Where the plaintiff 
has suffered an injury from the negligent management of a vehicle, 
such as a boat, car or carriage, i t  is sufficient prima facie evidence that 
the negligence was imputable to the defendant to show that he was the 
owner of the thing, without proving affirmatively that the person in 
charge was the defendant's servant. I t  lies with the defendant to show 
that the person in charge was not his servant, leaving him to show, if he 
can, that the property was not under his control at  the time, and that 
the accident was occasioned by the fault of a stranger, an independent 
contractor or other person, for whose negligence the owner would not 
be answerable. 1 Sherm. and Redf. Neg., 71. Any other rule, espe- 
cially where persons are dealing with corporations, which can act only 
through agents and servants, would render it almost, impossible for a 
plaintiff to recover for injuries sustained by defective machinery or 
negligent use of machinery.' Midgette 21. Mfg. Co., 150 N.  C., 341." 
Embler v. Lumber Co., 167 N .  C., 457. 

The next question presented by defendant is the refusal of the court 
below to enter judgment as in case of nonsuit at the conclusion of all 
the evidence. C. S., 567. On a motion to nonsuit, the evidence is to be 
taken in the light most favorable to plaintiff, and he is entitled to the 
benefit of every reasonable intendment upon the evidence, and every 
reasonable inference to be drawn therefrom. 
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As to the first issue: Was there sufficient evidence to be submitted to 
the jury that the plaintiff was not in the employ of Louis Waters or 
D. U. Martin? We so hold. 

The defendant, Intkrstate Cooperage Company, was engaged in the 
lumber business. Certain timber was being cut on lands known as 
J. & W. Dismal tract, under contract between J. & W. band Company 
and defendant. A certain logging railroad, about three or four miles, 
had been built into the woods from Pinetown. The railroad, engines, 
cars, railroad skidder or loading machines and logging equipment be- 
longed to defendant. The logs were put on defendant's cars in  the 
woods and the cars transported by defendant's engine, or tractor, to 
Pinetown, where they were transferred to the Norfolk Southern Rail- 
way Company. 

The defendant contends that it had an independent contract with 
D. U. Martin, and that plaintiff was in the employ of Martin or 
Waters, subcontractor of Martin; that i t  had nothing to do with the 
operation of the logging road or getting the logs out of the woods or 
loading them; that it was Martin's duty to get the logs out of the woods, 
load them on the cars and have them hauled to Pinetown over the 
logging railroad and delivered to i t  f. o. b. cars. 

On the other hand, plaintiff contended the hands were employed by 
Louis Waters, who had contracted this machine from Martin. Louis 
Waters sent for him to go to work there, but on Saturday, at  1 2  o'clock, 
Louis Waters gave up the contract he had with Martin, the defendant's 
alleged independent contractor. He, plaintiff, went to Pinetown the 
following Monday morning. "On Monday morning there was some 
talk about his (Louis Waters) giving up the contract with Martin and 
he was told to go ahead until Martin could get somebody else to take 
his place, and he went ahead. I went to work that day. H e  (Louis 
Waters) was foreman of the machine. Mr. Bell was there that morn- 
ing and gave orders. H e  said here is a crew of men; pick them out and 
go into the woods." He, with Macon, Walter and Alvin Waters, Leman 
Modlin and Joe Runter were picked out and went into the woods; %7e 
got on the train and went into the woods to work." I t  was in evidence 
that J. W. (Walter) Bell, who gave the orders, had been working for 
defendant twenty-three years. H e  was at the time superintendent of 
defendant's mill at Belhaven, where the logs out of the woods were 
taken. "D. U. Martin didn't stay in the log woods at  all. He stayed at 
the transfer at  Pinetown. Mr. Bell was there some part of the time, 
and sometime the other boss. Mr. McDaniel was the head boss in the 
woods. H e  gave the orders and streaked out and located the timber. 
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. . . I saw Mr. Bell locating the railroad, streaking i t  out and tak- 
ing the engine from one loading machine to another." 

S. F. Wallace testified: That he worked for Mr. Bell about the time 
of plaintiff's injury. "I saw Mr. Bell around the woods right smart, 
straightening the lines and seeing that the timber was cut out, seeing 
that they stayed on certain sections of the land and didn't get off of 
it. . . . Louis Waters had contracted the machine, but told me on 
Saturday that he had given i t  up. The hands went to work on this 
machine Monday morning. I don't remember where I was working 
when Lilley was hurt. When I was there The Interstate Cooperage 
Company had the logs taken from the machine in  the woods and loaded 
them on cars. Martin didn't have anything to do .with that when I 
worked at the transfer loading logs. Mr. Walter (J. W.) Bell always 
paid me for it with a check. Mr. Martin didn't pay me." 

Leman Modlin testified: "I was at  Pinetown when all hands started to 
the woods with Louis Waters. I saw Mr. Bell there. I heard him say; 
he came to us and told us, and in  consequence of what he said we went 
into the woods to work. I have seen Mr. Bell around Pinetown and 
Belhaven and have seen him in the log woods." 

The logs were measured by Mr. McDaniel, an employee of defendant, 
after they were loaded on cars at  Pinetown. McDaniels' work was 
sraling logs at Pinetown where they were transferred to the Norfolk 
Southern Railway, thence to Belhaven, where defendant's mill was 
located. 

The evidence was sufficient to be submitted to the jury. Their answer 
to the issue was that $aintiff mas not in the employ of Louis Waters 
or D. U. Martin, as alleged in the answer. I n  other words, from the 
evidence they found that plaintiff was in the employ of the defendant 
on the occasion of the injury. The answer to this issue, we think, makes 
the second issue immaterial, the good faith of the contract with D. U. 
Martin, the alleged independent contractor, or that the work was in- 
herently or intrinsically dangerous. These matters art-? not necessary on 
the record to be determined or the charge of the court below in reference 
thereto. From the eridelice the issues were separable-the seeming in- 
advertence in the charge was not prejudicial. 

The principle laid down in Ginsberg v. Leach, 111 :N. C., p. 15, is as 
follom : "The Supreme Court will not consider exceptions arising upon 
the trial of other issues, when one issut>, decisive af the appellant's 
right to recorer, had been found against him by the jury." Hamilton 
v. Lambey Co., 160 N. C., 5 2 ;  Beck v. Wilkins-Rick.? Co., 186 N.  C., 
215; Sams v. Cochmn, 188 N. C., 734; M i c h w x  I * .  Rubber Co., 190 
N. C., 617; M c Y a i r  v. Finance Co., 191 N. C., 710. 
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On the finding of the jury on the first issue and the facts being suffi- 
cient to sustain it, the plaintiff r a s  employed by the defendant operating 
a logging road. 

I n  Stewart  C. Lumber  Co., 193 N .  C., at  p. 1-1-0, i t  is said:  "The clear 
language of the Act of 1919, ch. 275, supra, says that  the provisions of 
this article (Fellow-servant rule abrogated, C. S., 3465)-contributory 
negligence no bar, but mitigates damages. C. S., 3467, applies to 
logging roads. . . . (p.  141) I n  Mot t  v. R. R., 131 N. C., a t  p. 237, 
it is  said:  'The language of the statute is both comprehensive and ex- 
plicit. I t  embraces injuries sustained ( in  the words of the statute) by 
"any servant or employee of the railroad company . . . I n  the 
course of h i s  serrice or employment  w i t h  said company." The plaintiff 
was a n  employee and v7as injured in the course of his service or em- 
ployment,' citing nunlerous authorities." The  Fellow-seruant doctrine 
has no application in this action. 

The  skiclder, or  loader, consisted of a stationary engine and boiler 
setting on a flat surface, the engine operated a drum around which a 
cable revolved and was attached to a swinging boom. I n  operating the 
grab, a t  the end of the cable i t  was fastened to the log and the log 
was pulled up by starting the engine and placed on the car. I n  the 
present case the plaintiff, in the course of his employment, fixed the 
grab as nearly as possible to the center of gravity of the log being 
lifted-a cypress log 16 feet long and 14  inches through. 

Plaintiff testified: "Macon Waters was operating the engine on the 
loading machine. I was using the grabs, grabbing the logs. I carried 
the grab and put  i t  on the log and told Waters to tighten it light. H e  
brought the log u p  and never gave me any chance to get away. He 
pulled the log u p  and the log swung and i t  hit me on the shoulder and 
knocked mc domn. He dropped the log on me, on my leg. I t  came 
across me and threw me on my  back and I under the log. I t  struck mg 
shoulder first. H e  was where he could see me. The  grabs did not turn  
loose. H e  dropped the log himself by turning the engine loose and the 
log came down. . . . The log was a cypress log about fourteen 
inches through. . . . I couldn't get out of the way. I started to 
run, but the log knocked me down before I could get out of the way, 
when I told h im to tighten i t  light. I f  i t  had knocked me down, if i t  
had not come domn on me I would not have been hurt." Plaintiff fur -  
ther testified: "The falling log ruined me. I can't get about. I can't 
travel. I can't work. I can't plow. My leg hur ts  me so bad." 

Dr .  J. L. Nicholson, general surgeon a t  the Fowle Hospital, testified: 
"It  is a permanent injury." 
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On the issue of negligence the court below clearly defined negligence 
and proximate cause and charged: '(Under this issue the question for 
you to consider is whether or not under the circumstances surrounding 
him, Macon Waters exercised the care and prudence 1% man of ordinary 
care would use in operating the skidder at that time. I f  you are satis- 
fied by the greater weight of the evidence that he failed to exercise such 
care-the burden being on the plaintiff--and that the failure was the 
proximate cause of the plaintiff's injury, you will answer the issue 
Yes; if not so satisfied, you will answer it No." 

On the issue of contributory negligence the caul-t below charged: 
"Upon this issue the burden is upon the defendant, who alleges contribu- 
tory negligence of the plaintiff. Before you can answer the issue Yes, 
you must be satisfied by the greater weight of the evidence that the 
plaintiff was negligent and that his negligence was the proximate cause 
of the injury. . . . The plaintiff owed a duty similar to that which 
the defendant owed the plaintiff in operation of the skidder, to exercise 
the care that a man of ordinary prudence would exercise to protect him- 
self from danger; if he failed to exercise such care and prudence, and 
such failure as a proximate result caused the injury, then he would br: 
guilty of contributory negligence and your answer to the fourth issue 
would be, Yes." 

I f  defendant had wanted a more explicit charge as to proximate causc 
on the contributory negligence issue, such instruction should have been 
requested. Flaming v. Utilities Co., 193 N. C., p. 262. There was no 
exception or prayer for instructions on the issue as to' damages. 

On the whole record we can find no prejudicial or :reversible error. 
No error. 

D. V. HOGGARD, ADMINISTRATOR O F  GARLAND HOGGAICD, DECEASED, V. 

ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 21 September, 1927.) 

1. Negligent-Railroads-RridgeItuard Rails-Evidence-Nonsuit 
Questions for Jury. 

Evidence tending to show that a railroad company maintained a bridge 
generally used by the public on a street of a town twenty-three feet 
above its track, with a banister supported by posts eight feet apart with 
a ten-inch plank at the top and bottom running with the lengthway of 
the bridge, leaving an open space between the planks 1:wenty-three inches 
wide, is sufficient to sustain a verdict against the railroad company, and 
to deny its motion as of nonsuit, for its negligence in providing a bridge 
with insufficient guards to protect those using it, with other evidence 
tending to show that the intestate, a lad of 9 years of age, was playing 
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011 the bridge with other children, stumped his toe on a nail on the 
bridge about two feet from the rail, and thus was precipitated through 
the opening between the planks upon the track below and received an 
injury which caused his death. 

2. Same--Contributory Negligence-Children. 
Held, under the evidence in this case it was a questiou for the jury to 

determine whether the plaintiff's intestate, a nine-year-old lad, was guilty 
of such ccntributory negligence as mould bar his recovery, notwithstand- 
ing the negligence of the defendaut railroad in uot providing a bridge 
twenty-three feet above its track with suficient banisters to prevent his 
falling through to the track below, thus sustaining injuries that caused 
his death. 

APPEAL by plaintiff from Grady, J., at April Term, 1927, of HERT- 
FORD. Reversed. 

This is an action for actionable negligence by D. V. Hoggard, ad- 
ministrator of Garland Hoggard, deceased, against the Atlantic Coast 
Line Railroad Company. The complaint alleged negligence in the con- 
struction of a bridge over defendant's roadbed, in  the town of Tunis, 
IT. C. The defendant denied any negligence and set up the plea of con- 
tributory negligence. 

The bridge is described by R. W. Peele, a witness for plaintiff, as 
follows : 

"I live at  Tunis. I know the bridge on which Garland was hurt. 
The railing on this bridge has a four-foot banister, a ten-inch board at  
the bottom and a ten-inch board a t  the top, and nothing in between- 
about a twenty-three inch space in  between the boards and the railing. 
The posts holding the railing are eight feet apart. The bridge is about 
twenty-three feet above the railroad. 

"Q. I s  the bridge used by the public? A. Absolutely, by anybody 
who wants to cross it-a good many people living either side of it 
use it. 

"A street from Main Street leads to this bridge, crosses the railroad, 
and citizens on the west side of the railroad use this bridge to go to 
church, school, depot, postoffice, and stores down town. I t  is a public 
pass-way." 

The plaintiff's intestate was nine years old. 
As to the occurrence, E. H. Gardner testified, in  par t :  
"I live at  Tunis; knew Garland Hoggard. I saw him the day he was 

injured. I was about twenty-five or thirty yards away. There were 
several children running and playing, the Hoggard boy was in the lead. 
H e  stumped his toe and fell, pitching through the railing on the side of 
the bridge over the Atlantic Coast Line track. He was looking back 
when he stumped his toe. . . . Hoggard was running across the 

17-194 
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bridge; he stumped his toe and went between the boards forming the 
rail or guard on the bridge. I went to the bridge E S  soon as I could 
after he fell. . . . Garland's head and  shoulder^, were on a cross- 
tie. . . . His shoulders had hit the railroad iron. He  fell back 
with his neck kind of doubled back with one leg and one arm on the 
track. We picked him up and took him home. The accident happened 
about eight o'clock in the evening of 8 July, 1921. That was Friday. 
He died the following Sunday. H e  was healthy and bright as the aver- 
age boy and about like them as to behavior. . . . Q. You say the 
boy stumped his toe? A. Yes, sir. I was sitting on my porch and was 
looking at  the whole bunch of children. I don't know what he stumped 
his toe on-it might have been a nail. . . . I know he stumped his 
toe because it was torn to pieces when we got to him. The boy tried to 
catch with his hands to a post, but he was too far  from it. When I 
found the little boy he was on the rail on the east side; this is the rail 
furthest from my house. The other boys were right behind him, and 
came up to the bridge, but turned back when they saw him fall. When 
he stumped his toe he was looking back, and as I said, fell and went 
tllrough the rail. H e  was not more than two feet from the rail of the 
bridge when he stumped his toe." The boy's skull was fractured and 
shoulders broken. 

At the close of plaintiff's evidence defendant moved for judgment as 
in case of nonsuit. C. S., 567.  The court below sustained the motion. 
Plaintiff excepted, assigned error and appealed to the Supreme Court. 

Roswell C. Bridger and Travis &. Travis for plaintiff. 
John, E. Vann and Small, MacLean & Rodman for defendant. 

CLARKSON, J. The only question presented on the record was whether 
the court below, under the facts, ought to have nonsuited the plaintiff. 
We think not. 

I11 building the bridge the banisters were construckd with a plank 
10 inches wide at the bottom on the floor of the bridge, then a space of 
23 inches, and another 10-inch plank at the top, making a banister 
between 31/! and 4 feet high, with an open space between the top and 
bottom railings 23  inches wide. This open space extended from end to 
end of the bridge on both sides, being broken only by the posts, which 
w r e  spaced 8 feet apart. The bridge was at the intersection of the 
street on which i t  was built, and Main Street, and was much traveled. 
Plaintiff's intestate was a boy 9 years old. On the day in question he 
was running, apparently in play with some other children who were 
following him. H e  started across the bridge, and when about the top, 
and about two feet from the railing, looked back toward his companions, 
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stumped his toe and pitched headlong through the two feet space in the 
railings to the railroad track below. He  attempted to catch one of the 
posts, but was too far  away and missed it. The floor of the bridge is 
23 feet above the track, and the boy's head and shoulders struck the 
rail of the track, breaking his shoulder and fracturing his skull. He  
died the next day. 

I n  the present action it is conceded that it was the duty of the de- 
fendant to build the bridge over its railroad along the street. 

The principle governing the necessity of guard rails and barriers is 
set forth in Vol. 9 C. J., p. 477, sec. 79, in  part, as follows: "Where 
guard rails to a bridge or its approaches are clearly necessary for the 
safety of travelers, a failure to erect or properly to maintain them is 
negligence for which the municipality or the company charged with the 
duty to maintain the bridge is liable to a party who in  the observance 
of due care is injured by reason of such neglect, and this it seems is so, 
though there is no statutory requirement that guard rails should be 
placed on the bridge." 

I t  would be negligence per se for defendant to fail to provide railings 
or barriers on both sides of a bridge of the kind described in  this action. 
Stout u. Turnpilce Co., 153 N .  C., p. 513; 4 R. C. L., p. 217. 

The guard rails were constructed with an open space of twenty-three 
inches. The principle applicable: did defendant use such care as a rea- 
sonably prudent man would exercise under the same or similar circum- 
stances? Was the failure the proximate cause of the injury? Morris v. 
Mills ( S .  C.), 113 S. E., 632; Tannian V. Amesbury, 219 Mass., p. 310. 

I n  Campbell v. Laundry, 190 N. C., at  p. 654, i t  is said: "Negli- 
gence was defined according to Baron Alderson's formula: (Negligence 
is the omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human 
affairs, ~ ~ o u l d  do, or doing something which a prudent and reasonable 
man would not do.' Pollock on Torts, 442." 

-4 highway or street is open for all-both adults and children. "The 
use thereof by children for purposes of play and sport is not as a mat- 
ter of law an illegitimate use of a highway, 'Not to be anticipated by 
the authorities whose duty i t  is to keep highways in a reasonable safe 
condition.' " Aforris case, supra, p. 634. 

"Children, wherever they go, must be expected to act upon childish 
instincts and impulses, and others who are chargeable with a duty of 
care and caution toward them must calculate upon this, and take pre- 
cautions accordingly." Chief Justice Coolsy in  Power v. HarZaw, 57 
Mich., 107; Loughlin v. Penn. R. R. Co., 240 Pa.  St. Rep., at  p. 179. 

I n  the present case the boy was 9 years of age. The question of con- 
tributory negligence is one for the jury. While a child of tender years 
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is not held to the same degree of care as one of mature years in avoid- 
ing an injury arising from the negligent act of another, i t  is ordinarily 
a question of fact for the jury to determine, in  an action to recover 
damages therefor, whether under the circumstances, and considering his 
age and capacity, he should have avoided the injury complained of by 
the exercise of ordinary care. Alexander v. Statemille, 165  N .  C., 527; 
Fry v. Utilities Co., 183 N. C., 281. 

I n  Starling v. Cotton .&fills, 168 N.  C., 229 and 171 N. C., 222, the 
child was 5 years old, and was held not to be guilty of contributory 
negligence. To the same effect in Comer v. lYinsto+Salem, 178 N.  C., 
p. 383, the child was 28 months old. I n  Campbell v. Laundry, supra, 
the child was 4 years old, and the many cases cited therein were chil- 
dren under 7 years of age-it was held that contributory negligence 
could not be attributed to them. 

I n  Ellis v. Power Co., 193 N.  C., p. 357, a young boy 9 years of age 
was held not guilty of contributory negligence in picking up an uninsu- 
lated electric wire near the pathway leading to and .from his home. 
The Court, in that case, said: "It is a matter of common knowledge that 
this wonderful force is of untold benefit to our indust~ial  life. Electric 
power is an industry-producing agency, and the hydro-electric develop- 
ment has been one of the greatest factors in the State's progress, and 
especially its industrial expansion. Every legitimate encouragement 
should be given to its manufacture and distributibn for use by public 
utility corporations, manufacturing plants, homes and elsewhere. On 
the other hand, the highest degree of care should be required in the 
manufacture and distribution of this deadly energy and in  the mainte- 
nance and inspection of the instrumentalities and appliances used in 
transmitting this invisible and subtle power." See cases cited in 
Graham zi. Power Co., 189 N .  C., p. 381. 

For  the reasons given the judgment is 
Reversed. 

STATI;: v. ERNEST BOSWELL. 

(Filed 21 September, 1927.) 

1. Criminal Law-Instructions-Presumption of 1nnocc:ncepecial Re- 
quests for Instructions--Burden of Proof-Reasoxtable D o u b t A p -  
peal and Error--Objections and Exceptions. 

Where upon the trial for a homicide the judge has fully and sufficiently 
charged the jury that the State must satisfy them of the guilt of the 
accused beyond a reasonable doubt, the mere failure of the trial judge to 
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instruct them as to the legal presumption as to the defendant's innocence. 
will not he sufficient to grant a new trial on appeal in the absence of a 
special request to that effect, this presumption not being considered as 
evidence in the case, though the authorities in other jurisdictions are 
conflicting. 

2. Criminal Law-Conspiracy-DeclarationeEvidence. 

The dedarations of one conspirator in  the furtherance of a common 
design of several to commit a homicide, while the design exists, is com- 
petent evidence against them all, though not made in their presence, and 
the fact of conspiracy may he proven by the acts of different persons 
when legally sufficient to establish it. 

3. Instructions-Contentions-Expression of Opinion-Statutes-Appeal 
and Error. 

An instruction will not be held for error as an expression of opinion 
by the trial judge forbidden by statute, because in stating the contention 
of the State in a criminal action he says that the defendant, a witness in 
his own behalf, should not be believed, as he had been proven a man of 
bad character, when the instructions upon the law arising Prom the evi- 
dence have bcen correct and free from error in this respect. 

INDICTMEKT for murder, before Dunn, Emergency Judge, at Febru- 
ary Term, 1927, of WILSON. N O  error. 

The defendant was indicted with Arthur Lamm and Tanner Poy- 
thress for the murder of one Clayton Beaman. The defendant was con- 
victed, and from the sentence of imprisonment, appealed to this Court, 
and a new trial was awarded. The case is reported in 192 N. C., 150. 

Upon the second trial the defendant was again convicted of murder 
in the second degree, and from the judgment of imprisonment pro- 
nounced appealed to this Court, assigning errors. 

0. P. Dickinsm and A .  0. Dickens for defendant. 
Attornq-General B m m m i t t  cund Assistant Attorney-General Nash 

for the State. 

BROGDEN, J. I n  a criminal action is it reversible error for the trial 
judge to omit to charge the jury that the defendant is presumed to be 
innocent in the absence of a request to so charge? 

The defendant excepted to the charge of the court for the reason 
that the jury was not instructed by t.he trial judge that the defendant 
was presumed to be innocent and that the burden of proof was on the 
State. I n  the brief for the defendant i t  is stated: "We have looked in 
vain to find some North Carolina case that has been to the Supreme 
Court in  which the trial judge failed to mention either the presumption 
of innocence or the burden of proof. This was evidently overlooked by 
the trial judge, but it makes it none the less damaging to the defend- 
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ant's interests, and we believe that i t  constitutes reversible error. . . . 
Many courts, including this one, we think, hold that this legal presump- 
tion of innocence is a piece of evidence to be weighed in favor of the 
party for whom i t  operates and to be overcome, if it may be, by the 
State." 

I n  support of the contention so made the defendant relies upon 
Coffin v. U .  S., 156 U. S., 432, 39 L. Ed., 481, in  which the principle 
is thus stated by Jus t i ce  W h i t e :  "Concluding, then, that the presump- 
tion of innocence is evidence in  favor of the accused, introduced by the 
law in his behalf, let us consider what is 'reasonable doubt.' I t  is of 
necessity the condition of mind produced by the proof resulting from 
the evidence in the cause. I t  is the result of the proof, not the proof 
itself, whereas the presumption of innocence is one of the instruments 
of proof going to bring about the proof from which reasonable doubt 
arises; thus one is a cause, the other an effect. To  say that the one is 
the equivalent of the other is therefore to say that legal evidence can 
be excluded from the jury, and that such exclusion may be cured by 
instructing them correctly in  regard to the method by which they are 
required to reach their conclusion upon the proof actually before them; 
in other words, that the exclusion of an i m p o r t a n t  e lement  of proof can 
be justified by correctly instructing as to the proof admitted. The evo- 
lution of the principle of the presumption of innocence, and its result- 
ant, the doctrine of reasonable doubt, makes more apparent the cor- 
rectness of these views and indicates the necessity of enforcing the one 
in order that the other may continue to exist." 

I t  is obvious that if the "presumption of innocenae" is evidence in  
favor of a defendant, charged with crime, then it would be the impera- 
tive duty of the trial judge to instruct the jury as to such presumption. 

The question as to whether the presumption of innocence is evidence 
or not has created a wide and divergent opinion among eminent writers 
and the courts of last resort. Dean Wigmore, in his Treatise on Evi- 
dence, 2 ed., Vol. 5, see. 2511, writes: "No presumption can be evidence; 
it is a rule about the duty of producing evidence. . . . But when 
this erroneous theory is made the ground for ordering new trials because 
of the mere wording of a judge's instruction to a jury, the erroneous 
theory is capable of causing serious harm to the administration of jus- 
tice. And, because of a temporary aberration of doctrine in the Federal 
Supreme Court, in C o f i n  u. U. S., supra,  such harm was for a time 
impending. A notable academic deliverance, howeve]., by a master in 
the law of Evidence, laid bare the fallacy with keen analysis; and it 
was soon afterwards discarded in  the Court of its origin. I n  some 
State Courts the contagious influence of the original error was for a 
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time noticeable; but sound views have gradually come to prevail in the 
greater number of jurisdictions." 

The identical question was discussed in the case of Commo?twealth v. 
Holgate, 63 Pa. Sup. Ct. (1916), p. 256. The opinion states the prin- 
ciple announced in the Coffin case, and then proceeds as follows: "The 
above statement has been severely criticised by both Wigmore and 
Chamberlayne, and what is claimed to be its fallacy exposed in detail 
in Thayer's Preliminary Treatise on Evidence, Appendix B, p. 551. 
The conclusion reached by the Supreme Court has not been followed 
in a number of states, and in Agncw v. U .  S., 165 U. S., 36, i t  is stated 
that the declaration in the Cofin case that legal presumptions arc 
treated as evidence has a tendency to mislead. . . . We are con- 
vinced that the weight of authority is against the appellant's conten- 
tion, and that the court did not err in not charging as to the presump- 
tion of innocence when he had already charged as to reasonable doubt, 
and that if defendant desired instructions on this particular phase of 
the subject, he should have requested the court so to do." 

The Supreme Court of Pennsylvania, in the case of Commonwealth v. 
Russogulo, in an opinion by Justice Noschzisker, 106 Atl., 180, held: 
"The rule that a prisoner is always entitled to the benefit of any reason- 
able doubt results 'from the well-established principle that the pre- 
sumption of innocence is to stand until it is overcome by proof' of a 
quality to carry that degree of conviction." I n  other words, the pre- 
sumption of innocence is the reason which gives rise to, and forms the 
basis of, the rule as to reasonable doubt; or, as stated in 16 Corpus 
Juris, 535, par. 1007: "Its (the doctrine of the presumption of inno- 
cence) . . . function is to cast upon the State the burden of prov- 
ing the guilt of the accused beyond all reasonable doubt." 

The Supreme Court of Missouri, in S. v. Kennedy, 55 S. W., p. 293, 
examined the question with extensive citation of authorities, and came 
to the following conclusion: "In this State it has been ruled, in at least 
three cases, that it is not reversible error to refuse an instruction stat- 
ing the presumption of innocence, when the court has fully instructed 
on the doctrine of reasonable doubt. . . . Yet when the court has, 
as in this case, fully instructed in his favor on the doctrine of reason- 
able doubt, and the evidence so abundantly sustains the verdict of the 
jury, we do not think the sentence should be reversed solely for the 
failure to state the presumption." I n  Culpepper v. State, 111 Pac., 
p. 679, the Supreme Court of Oklahoma, speaking through Justice 
Richardson, discusses the question at length, arraying the authorities 
and weighing with care the various reasons set forth on both sides of 
the question. 
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The principles of law announced in  the foregoing authorities have 
been recognized and applied by the courts of Arkansas, South Dakota, 
Massachusetts, Kentucky, Ohio, Michigan, Florida, Kansas, and Con- 
necticut: Monk v. State (Ark.), 197 S .  W., 580; S.  v. Cline ( S .  
Dak.), 132 N. W., 160; Commonwealth v. Sinclair (Mass.), 80 N.  E., 
802; Stevens v. Commonwealth (Ky.), 45 S. W., 76; .'Morehead v. State, 
34 Ohio St., 212; People v. Ostrander (Mich.), 67 IT.  W., 1079; S. v. 
Ross (Washington, 1915)) 147 Fac., 1149; McDufis  v. State (Fla.), 
46 Southern, 721; S. v. Reilly (Kan.), 116 Pac., 4E1; 6'. v .  Brauneis 
(Conn.), 79 Atl., 70. 

I n  this case the trial judge instructed the jury in substance to return 
a verdict of not guilty, unless the State had satisfied the jury beyond a 
reasonable doubt either that the defendant killed the deceased or that 
the deceased came to his death as the result of conspiracy between the 
defendant and another, and that defendant, pursuant to said purpose, 
was present, aiding and abetting in  the crime. The trial judge further 
defined reasonable doubt, and the record discloses that the judge used 
the expression "beyond a reasonable doubt" perhaps a dozen times in 
his charge to the jury. I t  is undoubtedly true that, in this State, i t  has 
been the usual practice for trial judges to instruct the jury that the 
defendant is presumed to be innocent, and that the burden of proof is 
upon the State to satisfy the jury of the guilt of the accused beyond a 
reasonable doubt. I t  would have been proper and usual, under our 
practice, to have given such instruction, but the record discloses clearly 
and unmistakably that time after time in his charge the trial judge 
instructed the jury that they must be satisfied beyond a reasonable 
doubt of the guilt of the defendant before a verdict could be rendered 
against him. I n  view of what we deem the overwhelming weight of 
authority upon the question, we do not feel constrained to upset the 
verdict and grant a new trial upon the record before us in the absence 
of a request by the defendant for instruction upon the presumption. 

The defendant also excepted to the admission in evidence of the 
declaration of one Lamm, who was jointly indicted with the defendant 
for the murder, such declaration not being made in the presence of 
defendant. The State contended that the defendant Lamm entered into 
a plot or conspiracy to kill deceased. I t  is thoroughly established law 
in this State that the declaration of one conspirator in furtherance of a 
common design is admissible, so long as the conspiracy continues, even 
though made i n  the absence of the other conspirator. Usually the con- 
spiracy must first be established before such evidence :IS competent, "but 
this rule is often parted from, though i t  is an inversion of the order, 
for the sake of convenience, and the prosecution allowed either to pr'ove 
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the  conspiracy, which makes the acts of the conspirators admissible i n  
evidence against each other when done i n  furtherance of the common 
object, or  he may prove the acts of different persons, and thus prove the 
conspiracy. 8. v. Anderson,  9 2  N .  C., 748. See, also, S. v. Stancikk, 
l 7 8 X .  C., 683; 8. v. Brink ley ,  183 X. C., 720. 

The defendant further excepts to the following statement of the tr ial  
judge: "And the State says that  being interested in  his testimony, being 
more vitally concerned in the outcome of the case, he has not told the 
truth, and a man of bad character, as he has prowen himself t o  be b y  
carious ui tnesses ,  who have come upon the stand, would not have told 
the truth." The defendant earnestly insists that  the expression ?as he 
has proven himself to be by various witnesses," etc., is an  expression of 
opinion upon the weight of evidence forbidden by law and constituting 
reversible error. The  record discloses that  the expression complained 
of occurred in the statement of the contentions of the State, and hence 
the trial judge was not endeavoring to instruct the jury as to the weight 
of the evidence, but was merely summarizing the contentions of the 
parties. We cannot hold the expression of sufficient moment to war- 
rant  a new trial. 

The  record, as a whole, leaves us with the impression that  the defend- 
an t  has had a f a i r  trial. While the jury might well have brought in a 
verdict of acquittal from the evidence, yet, under our law, they were 
the sole finders of the facts and the sole weighers of the evidence, and 
we find no reason in  law for disturbing the verdict. 

N o  error. 

JANIE 0. HUNT v. J .  W. COOPER, SHERIFF OF BERTIE COUNTY. 

(Filed 28 September, 1927.) 

1. Taxation--Counties-Actions-Recovery of Illegal Taxes Paid-Plead- 
ings-Allegations-Statutes. 

In order to recover money paid under protest to the sheriff as taxes on 
land within the county, it is necessary to allege that the taxes sought to 
be recovered were illegally imposed or unlawfully collected, and in the 
absence of such allegation an injunction against the sale of the laud for 
the payment of the taxes due will be denied. C. S., 7979. 

2. Sam-Extension of Time t o  Collect Back Taxes. 
The Legislature has the power to enacc n Inw to extend the time to the 

sheriff for the collection of taxes due in the past, and to foreclose upon 
the land for that purpose, and where the owner has neglected to pay 
them such owner may not pay under protest and recover them, or suc- 
cessfully seek injunctive relief against the sheriff's sale, in the absence of 
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allegation that the taxes collected by the sheriff mere illegal or unlaw- 
fully collected. 3 C. S., 8005(a), ( b ) ,  (c ) ,  ( d )  ; Laws of 1926, ch. 80; 
1927, ch. 89. 

Where the owner has not paid the back taxes due within the county 
and their collection by the sheriff is authorized by statute, the mere fact 
that the sheriff knew the lessee had agreed with the owner to pay them 
and had given the former certain indulgence or extension of time for 
their payment, or that the sheriff had made settlement for the tases, o r  
that he had not given the owner notice of the lessee's delinquency, does 
not relieve the owner of liability for their payment or entitle h im to 
injunctive relief against the sheriff's foreclosure upon the lands. 

4. S a m e w r i t t e n  Notice--County Treasure-Parties. 
In order to recover moneys illegally or unlawfully demanded of the 

sheriff from the owner on lands situated within the county, and paid by 
the owner under protest, and not returned to him, the statute does not 
authorize suit against the sheriff for its recovery, and the statutory 
method must be pursued by suit against the county, etc., by whose au- 
thority or for whose benefit the tax was levied, after thirty days written 
notice to the treasurer thereof. 

APPEAL by plaintiff from a judgment of Grady, J., dissolving a tem- 
porary order restraining the collection of taxes assessed against the 
plaintiff's property and dismissing the action. From I ~ E R T I E .  Affirmed. 

T h e  plaintiff alleged in her first cause of action that  she owned two 
farms in Bertie County which she had leased to J. T .  Nicholls i n  1923 
and 1924 in  consideration of an  annual  rent of $3,000, and the payment 
by Nichols of all taxes annually assessed against said property; that  the 
taxes assessed against i t  for  these two years were respectively $449.05 
and $449.07; that  for several preceding years the defendant had col- 
lected the taxes from Nicholls and had not a t  any time demanded pay- 
ment of the plaintiff, although she had written him to inquire whether 
the taxes had been paid;  tha t  i n  1925 and 1926 the defendant had set- 
tled with the county for the taxes due for 1923 and 1924 of his own 
volition; tha t  from time to time he had granted indulgence to Nicholls, 
who died insolvent in December, 1926; that  the defendant had levied 
upon and advertised the said lands for sale to pay delinquent taxes, and 
that  the levy and advertisement were wrongful and unlawful. 

F o r  a second cause of action the plaintiff alleged that  the taxes 
assessed for 1925 and 1926 amounted to $1,180.82, which Nicholls 
had agreed but failed to pay ;  that  the defendant had continued his  
indulgence to Nicholls and had not called upon the plaintiff for pay- 
ment, i n  consequence of which she had not attempted to assert her lien 
as landlord; and that  she had paid the taxes for 1925 and 1926 under 
protest and had since demanded tha t  the amount be returned. 
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The defendant demurred to each cause of action and his Honor being 
of opinion that the plaintiff could not recover on either, sustained the 
demurrer. The plaintiff excepted and appealed. 

Craig & Pritchett for p7aintiff. 
Gillam & S p i l l  and W;vstom, Matthews & Renney for defendant. 

ADA~IS, J. I t  is provided by statute that unless a tax or assessment, 
or some part thereof, be illegal or invalid or levied or assessed for an 
illegal or unauthorized purpose, no injunction shall be granted by any 
court or judge to restrain the collection thereof in whole or in part, and 
that if any person shall have a valid defense to the enforcement of a 
tax or assessment which is not illegal or unauthorized, he shall pay 
such tax or assessment to the sheriff and afterwards seek to recover it in 
accordance with the statutory method. C. S., 7979. The statute has 
been so frequently considered and explained as to call for the citation 
of no decisions pointing out the necessity of alleging, when an injunc- 
tion is sought, that the tax or assessment is illegal or invalid or levied 
or assessed for an illegal or unauthorized purpose. As to this i t  is 
sufficient to say that there is no such allegation i n  either cause of action. 
Notwithstanding the want of such an allegation the plaintiff impeaches 
the authority of the defendant to make the sale. I n  1923 the Legis- 
lature enacted a statute conferring upon sheriffs and tax collectors au- 
thority to collect arrears of taxes for the years 1917 to 1922; in 1925 
the time was extended to 1923 and 1924; and in 1927 to 1925 and 1926, 
the authority thus conferred to cease and determine on the first day of 
January, 1929. 3 C. S., 8005(a), (b),  (c),  (d)  ; Laws 1925, ch. 80; 
Laws 1927, ch. 89. The obvious purpose of the act of 1927 was to 
continue in effect until the first day of January, 1929, the power there- 
tofore conferred upon sheriffs and tax collectors by the acts of 1923 and 
1925. That the General Assembly has power to enact legislation of this 
character is not to be questioned. R. R. v. Comrs., 82 N.  C., 259; 
Johnson c. Royster, 88 N.  C., 134; Jomes v. Arrington, 91 N. C., 125; 
ibid., 94 N. C., 541; Wilmimgton v. Cronly, 122 N .  C., 383; Lumber 
Co. v. Smith,  146 N.  C., 199. 

The plaintiff bases her action chiefly upon the allegation that the 
defendant, knowing that Nicholls had agreed to pay the tax, indulged 
him from time to time, and finally settled with the county for all taxes 
due for 1923 and 1924, and thereby extinguished all liens upon her 
land for unpaid taxes, and that the defendant must seek his remedy in 
an action against the estate of Nicholls. We entertain a different 
opinion. The rental contract between the plaintiff and Nicholls did not 
relieve the plaintiff of the duty to see that her taxes were paid. She 
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could not excuse her delay by pleading the sheriff's failure to notify her 
that her taxes were due. I f  the tax assessed against her land was not 
paid the lien continued in effect. From a legal viewpoint the tax debtor 
was the plaintiff, not Nicholls; and for this reason the principle upon 
which Kerner v. Cottage Co., 123 N. C., 294, was decided is not applica- 
ble. The sheriff's settlement with the county did not extinguish the de- 
linquent taxpayer's liability. Jones .t.. Arrington, supra; Berry v. 
Davis, 158 N. C., 170. 

The only additional allegation in the second causc: of action which 
may be regarded as material is this: some time in the year 1927 the 
plaintiff paid to the defendant "under protest" the taxes assessed against 
her property in 1925 and 1926, "and has since demanded a return of 
the same." This evidently is insufficient. There is no allegation, as 
the statute requires, that a written notice of the protest was given the 
defendant or that a written demand for repayment was made within 
thirty days after payment upon the treasurer of the State or county. 
The provision is that if a tax which is paid under pro1,est in  the method 
prescribed is not refunded upon legal demand, the taxpayer may sue 
the county, city, or town by whose authority or for whose benefit the 
tax was levied; but there is no authority for such a, suit against the 
sheriff, Ragan v. Doughton, 192 N .  C., 501; R .  A!. v. Comrs., 188 
N. C., 265; Murdoclc v. Comrs., 138 N. C., 124; Puvnell v. Page, 133 
N. C., 125. Indeed, the plaintiff admits that she cannot maintain an 
action to recover the amount alleged to have been paid under protest. 
This judgment is 

Affirmed. 

LUCY R. OUTLAW v. J. W. COOPER, SHERIFF OF BERTIE COUNTY. 

(Filed 28 September, 1927.) 

See Hunt v. Cooper, ante,  265. 

APPEAL by plaintiff from a judgment of Grady, J., dissolving a re- 
straining order and dismissing the action. Affirmed. 

C r a i g  & Pritchett for plaintiff. 
Gillam & Sprmill and Winston, Matthezus & Ksnnsy for defendant. 

ADAMS, J. The controversy in  this case is practically identicai with 
that in Hunt  v. Cooper, ante, 265, and the decision in  the latter case is 
controlling in this. 

Affirmed. 
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P. H. MITCHELL ET - 4 ~ .  V. W. T. HECKSTALL. 

(Filed 28 September, 1927.) 

1. D e d s  and Conveyances-Courts-Interpretation-Intent of Parties as 
Expressed by Themselves. 

Where the parties themselves have interpreted their deed to lands and 
expressed it in the written instrument, such interpretation will be given 
consideration by the court ill its interpretation, and will he allowed to 
avail when substantially consistent with the other parts of the deed 
being construed and not declared inoperative for an apparent immaterial 
variation therewith. 

2. Same-Evidenc~Bonndaries-Location-Estoppel. 

T\-here in a deed to a mill site and certain lands included therein the 
parties have themselves expressed their true intent and meaning as to 
the quantitr of lands conveyed, parol evidence consistent with the de- 
scription in the deed, the admissions of the parties and the inteut es- 
pressed by them in the instrument, are erroneously rejected upon the 
trial, and it is reversible error for the trial court to disregard them and 
to hold that the grantor in the deed and those claiming under him were 
estopped by the deed, when the evidence excluded would tend to establish 
the fact otherwise. 

APPEAL by plaintiffs from Grady, J., at  February Term, 1927, of 
BERTIE. Error .  

C.~.aig d2 P r i t c h e f t  for plaintif fs.  
W i n s t o n ,  M a t t h e w s  CG R e n n e y  for defendant .  

 ADA^, J. The  plaintiffs brought suit to recover damages of the de- 
fendant for wrongfully cutting and removing timber from land to which 
they claimed title and for an  injunction perpetually to enjoin the tres- 
pass. The  defendant denied the title of the plaintiffs and alleged that  
on 30 January,  1896, their ancestor, J o h n  Mitchell, had  conveyed to 
him the property in  controversy which was described i n  the deed as 
follows: "The Hoggard Mill, which embraces both the sawmill and 
grist mill, the acre of land on which i s  the mill site, the mill pond and 
all the privileges of ponding water and all lands and waters used and 
belonging to said mill, which was formerly the property of Josiah 
Mizell and W. J. Mitchell, and afterwards the property of Henry  
Mizell, J o h n  Mitchell and T. J. Heckstall. T h e  true intent and mean- 
Ing of this deed is  to convey to W. T. ' ~ e c k s t a l l  and his heirs, John  
Mitchell, one-third undivided interest i n  and to al l  of that  certain mill, 
sawmill, grist mill, land covered by the waters of the pond and all other 
appurtenances and appliances appertaining to the Hoggard Mill." 
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The judgment contains these two recitals: "It  wail admitted in  open 
court that the plaintiffs, as heirs at  law of John Mitzhell, deceased, are 
claiming under him a part of the lands covered by the waters of the 
Hoggard mill pond, as described in the pleadings, and that no other 
lands than those covered by the waters of said mill pond are in contro- 
versy in this action; i t  was also admitted that the defendant is the 
grantee in the deed executed by said John Mitchell and wife to the de- 
fendant, 30 January, 1896." ( 2 )  "The plaintiffs, heirs at law of John 
Mitchell, undertook to show during the hearing that the deed of con- 
veyance from John Mitchell and wife to the defendant, as herein set 
out, only conveys the land to the run of the swamp as covered by the 
waters of the Hoggard mill pond, said run being located somewhere 
near the middle of the said mill pond." 

I t  was adjudged that the plaintiffs mere estopped bay the deed of their 
ancestor, that the restraining order be dissolved, and that the defendant 
go without day. 

There was evidence tending to show that John Mitchell, Henry Mizell 
and T. J. Heckstall had been tenants in common of a tract of land on 
the east or south side of the run of Hoggard mill swamp, including the 
mill site, that John Mitchell owned an adjoiniing bu: separate tract in 
which Mizell and Heckstall had no interest, and that the "run" is the 
dividing line between the two tracts. I f  it be granted that the general 
description of the land in John Mitchell's deed contains expressions 
which, standing alone, would include the whole pond, the deed never- 
theless bears evidence of the interpretation the parties themselves gave 
it at  the time of its execution-evidence of its true intent and meaning. 
This intent is abundantly supported by the language employed in  the 
premises as well as the grantor's covenant of seizin and warranty as to 
his one-third undivided interest i n  the described property. In  8. v. 
Bank, 193 N.  C., 524, it is said that when the partie3 have interpreted 
their contract the courts will ordinarily follow such interpretation, for 
it is presumed that they knew what they meant and were least likely to 
mistake its purpose and intent. Indeed, the modern doctrine does not 
sanction the application of such technical rules as will defeat the inten- 
tion of the grantor as expressed in the language he has used, for the 
obvious intention must prevail unless in conflict wiih some canon of 
construction or rule of property. Mistake or apparent inconsistency in 
the description shall not be permitted to disappoint the intent of the 
parties if the intent appear in the deed. This principle is established 
by an unbroken line of our decisions. Rifter v. Barreft, 20 N.  C., 266; 
Cooper v. White, 46 N. C., 389; Ipock v. Qmkim,  161 N. C., 674; 
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Williams v. m'illiams, 175 N. C., 160; Seazi~ell v. Hall, 185 N. C., 80. 
The  admission entered of record does not preclude the application of 
this principle. 

We are of opinion that there was error in adjudging that  the plain- 
tiffs are estopped by their ancestor's deed. 

Error.  

STATE v. J O H S  GOODIKG. 

(Filed 28 September, 1927.) 

1. Criminal Law-Judgments-Suspended Judgments--Good Behavior-- 
Sentence. 

Where a defendant is tried for the violation of a criminal statute and 
taxed with the costs and required to give bond in a certain amount for 
his appearance in court for a certain period of time to show good be- 
havior, the court after the full limit of time had expired is without war- 
rant of law to adjudge that the defendant had violated the criminal law 
and impose a sentence of imprisonment upon him and assign him to 
work on the county roads. 

2. Same--Facts Found-Constitutional Law. 
Where a defendant convicted of a criminal offense has had sentence 

suspended upon condition that he appear at certain times in court and 
show good behavior, it is required that a judgment rendered a t  a later 
time find the facts upon which a sentence has been imposed and specify 
the findings of a certain criminal offense the defendant is found to have 
committed, in order to show that the defendant had been informed of the 
offense before sentence. Const., Art. I, see. 11. 

APPEAL by defendant from Crainmer, J., a t  March Term, 1927, of 
JONES. 

The facts determinative of the question presented are as  follows: 
At  the September Term, 1925, +Jones Superior Court, i n  a n  action 

appearing on the minute docket as No. 53, S. v. John Gooding, the de- 
fendant waived the finding of a bill and entered a plea of "guilty pos- 
sessing liquor"; whereupon Hon. TV. M. Bond, judge presiding, as 
appears from the record, entered the following judgment: "Fine $150 
and costs. Prayer  for judgment continued for twelve months. Defend- 
ant  required to give bond in  the sum of $150 for his appearance here 
for two years to show good behavior." 

The clerk of the Superior Court of Jones County, i n  response to 
request from the Attorney-General, certifies that  the following entries 
appear upon thc minutes of the court :  "Fall Term, 1925. Defendant 
naives finding of bill and pleads guilty. F ine  $150 and costs. Prayer 
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for judgment continued for twelve months. Defendant required to give 
bond i n  the sum of $150 for his appearance at  the next two terms of 
court and pay the costs. Spring Term, 1926, continued under former 
order. Fall Term, 1926, off. Bill of costs and fine of $150, paid at  the 
Fall  Term, 1925." 

Thereafter, judgment was entered in the same cause by Ron. E. H. 
Cranmer, judge presiding, at  the March Term, 1927, as follows: 

"The court finds that the condition upon which the prayer was con- 
tinued has been violated, therefore, it is ordered, adjudged and decreed 
that the defendant, John Gooding, be confined in the common jail of 
Jones County for a term of twelve months, and assigned to work the 
roads of Lenoir County." 

From this latter judgment the defendant appeals, assigning error. 

Attorney-General Brurnrnitt and Assistant Attorney-General Nash for 
the Stalte. 

Shaw & Jones for defendant. 

STACY, C. J., after stating the case: There are several reasons why 
the judgment in this case, from which the defendant appeals, cannot be 
sustained. 

I n  the first place, the only thing definite and certain about the judg- 
ment entered at  the September Term, 1925, is the fine of $150 and 
costs. I f  the defendant were not entitled to be discharged upon the 
payment of this fine and costs, which he may have been, it is clear that 
under the next sentence, '(prayer for judgment continued for twelve 
months," no judgment could be entered after the lapse of one year, or 
twelve months, which expired September, 1926. Therefore, the judg- 
ment rendered at  the March Term, 1927, is without warrant of law and 
must be held for naught. S.  v. Hilton, 151 N.  C., 685'. 

I n  the next place, if the case were not off the docket at  the March 
Term, 1927, i t  may be doubted as to whether the finding that "the con- 
dition upon which the prayer was continued has been violated," with- 
out more, is sufficient to warrant the imposition of a road sentence. I n  
S.  v. Hmdin, 183 N.  C., 815, it was said that where judgment in  a 
criminal prosecution has been suspended on condition that the defend- 
ant pay costs and remain of good behavior, the term "good behavior," 
by correct interpretation, means such conduct as is authorized by the 
law of the State. I n  other words, the violation of some criminal law of 
the State must be made to appear before a defendant can be held to 
have violated the terms of such suspended judgment. 

I t  is provided by Art. I, see. 11, of the Constitution that in  all crim- 
inal prosecutions "every man has the right to be informed of the accusa- 
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tion against him." And we apprehend a charge or finding that a de- 
fendant has not been of good behavior, or has violated the criminal 
law of the State, without specifying the nature or cause of the accusa- 
tion against him, would not warrant the court in  proceeding to sentence, 
even under a suspended judgment. S. v. Everitt, 164 N. C., 399. The 
record fails to disclose any evidence upon which the court acted. 

Again, in Y u  Cong Eng  v. Trinidad, 271 U. S., 500, Chief Justice 
Tuft,  speaking to the constitutionality of an act of the Philippine 
Legislature, which undertook to prohibit any person, firm, or corpora- 
tion, engaged in commerce or other activity for profit in the Philippine 
Islands, from keeping its account books in any language other than 
English, Spanish, or some local dialect, said "that a statute which re- 
quires the doing of an  act so indefinitely described that men must guess 
at  its meaning, violates due process of law." For  like reason, and per- 
haps a stronger one, as it deals directly with the liberty of the citizen, 
we think i t  may be said that the enforcement in a criminal prosecution 
of the provisions of a suspended judgment, which are so indefinite and 
uncertain as to require the defendant to guess at  their meaning, violates 
due process of law. 

Upon the record as presented the defendant is entitled to be dis- 
charged. 

Error. 

JOHN EVANS AND WIFE, LAURA EVANS, v. W. S. COWAN. 

(Filed 28 September, 1927.) 

Evidence---Questions for Jury-Contradictory Testimony of One Witness 
-Deeds and Conveyances - Equity - Reformation of Instrument- 
Fraud or Mistake. 

Where a timber deed is sought to be corrected for including erro- 
neously other than cypress timber which alone was intended to have 
been conveyed, the testimony of one witness upon the question involved, 
though contradictory thereon, raises a question for the determination of 
the jury upon the issue of fraud or mistake. 

CIVIL ACTION before Moore, Special Judge, at May Term, 1927, of 
BERTIE. 

This was an action instituted by the plaintiffs against the defendant 
for the correction of a timber deed, executed by plaintiffs and delivered 
to the defendant. 

I t  was alleged in  the complaint that the contract between the parties 
was to the effect that the plaintiffs would sell to the defendant only the 

1%194 
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Evnss u. COWAN. 

merchantable cypress timber growing and standing on or about four 
acres of land in the mill pond. Thereafter the defendant had a deed 
prepared, which included ('all the timber of every kind and size in 
swamp at high water mark," upon a tract of land containing about 200 
acres. John Evans died pending the suit, but he and his wife, Laura 
Evans, held title to the land upon which the timber stands by entireties. 

The plaintiffs further alleged "that said deed and contract had not 
been drawn in  accordance with the bargain had with W. S. Cowan (the 
defendant), and that they had been tricbked and deceived into signing 
said paper-writing, and that it did not contain their contract." 

The evidence tended to show that the bargain was made by the plain- 
tiffs with one Winbrow, agent of defendant. 

Plaintiff testified: "A f t e r  we lzad our bargain wi th  Winbrow, he 
came back there and read the contract. Nr .  Taylor, Mr. Winbrow and 
;Mr. Cowan came. I don't know who wrote the paper. I don't know 
what Winbrow said the first time about having the timber paper writ- 
ten. When they came back they had a paper and Mr. Taylor read it. 
There was nothing in the paper but cypress-that IS all they read to 
me. . . . Taylor read the contract. Winbrom was there. H e  was 
the one that came and made the bargain. . . . I can't read and 
write. I signed the deed. I can write my name. I 3igned the name to 
the complaint. . . . Mr. Taylor told me that the deed only con- 
tained cypress. Yes, Cowan and Winbrow were there. H e  told me it 
contained nothing but cypress and I signed it. . . . Cowan was at  
my house at  the time the deed was signed. I tell the jury that he was 
there when i t  was read." Taylor was the justice of the peace who took 
the acknowledgment of plaintiffs. 

Plaintiff further testified: "I didn't say that Winbrow came to me 
and talked to me about buying the timber. I had no conversation with 
him. My husband did. I didn't hear it. Winbrow said nothing to me. 
H e  came to see my husband. X y  husbancl told me he was going to sell." 

From judgment for plaintiff, assessing damages at  $50, the defendant 
appealed. 

Bridger d2 Ely and Wins fon ,  X a f t h e u s  d2 Xenney ,For plaintiffs. 
Craig & Pm'tchett for defendanf .  

BROODEN, J. The merit of this appeal involves the sole question as 
to whether or not there was sufficient evidence of mistake or fraud to be 
submitted to the jury. The only eridence bearing upon the question is 
the testimony of plaintiff, Laura Erans. She testified both ways upon 
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the subject. I n  one portion of her testimony she said: "After we had 
our bargain with Winbrow he came back there and read the contract." 
At another time she testified that she had no conversation with Win- 
brow, the agent of defendant. However, i t  appears that she further 
testified that there was a misreading of the deed to her at  the time of 
her signature, and that the defendant and his agent were present. The 
defendant Cowan denied that he mas present, and Mr. Taylor, the jus- 
tice of the peace, denied that there was any false reading of the deed. 

Conflicting statements of a witness in  regard to a material or vital 
fact do not warrant a withdrawal of the case from the jury. Such in- 
consistencies only affect the credibility of the witness, and i t  is the 
function of the jury to determine whether any weight or what weight 
shall be given to the testimony. Shell v. Roseman, 155 N. C., 90; 
Christrnan v. Billiard, 167 N.  C., 5 ; Smith v. Coach Line, 191 N. C., 
589. 

We hold, upon the record, that there was sufficient evidence to be sub- 
mitted to the jury, and the judgment is 

dffirmed. 

E. V. GASKINS v. EVELYN D. MITCHELL, ADMINI~TRATRIX OF 

W. G. MITCHELL ET AL. 

(Filed 28 September, 1927.) 

Trials-Issue~Contracts-Pleadings-Counterclaim-dppeal and Error 
-New Trials. 

Where in an action to recover for goods sold and delivered a complete 
defense is set up in the answer upon a warranty, it is reversible error for 
the trial court to submit, over the defendant's exception, but one issue 
as to plaintiff's damages, and refuse to submit an issue tendered by the 
defendants upon the defense it had set up. 

APPEAL by defendants from Moore, Special Judge, at  May Term, 
1927, of BERTIE. New trial. 

The issues submitted to the jury were answered as follows : 
1. Are the defendants indebted to the plaintiff, and if so, in what 

sum? Answer: $228.50, with interest. 
2. I s  the plaintiff indebted to the defendants upon the counterclaim 

set up in the answer, and if so, in what sum? Answer: Nothing. 
From judgment upon the verdict, defendants appealed to the Supreme 

Court. 
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Gillam & S p u i l l  for plaintiff. 
A. T. Cmtelloe amd Craig & Pritchett for defendants. 

CONNOB, J. This is an  action to recover of defendant, administratrix 
of W. G. Mitchell, the.balance due on the purchase price of one Leader 
Water System, sold by plaintiff to W. G. Mitchell, and installed in  his 
store-building a t  Aulander, N. C. Defendants deny that the said W. Q. 
Mitchell purchased the said water system, as alleged in  the complaint. 
I n  their answer they allege that "the said water system was installed 
by plaintiff in the store of the said W. G. Mitchell, deceased, with the 
express warranty on the part of the plaintiff to the said deceased, that 
the same would furnish an ample supply of water to keep water running 
in  the soda fountain in  said store at  all t i m a  and would give complete 
satisfaction in  every respect, and with the said warranty and under- 
standing the deceased agreed to purchase same and did so purchase 
same; that soon after the said water system was installed as aforesaid, 
the said W. G. Mitchell notified plaintiff that the water system was not 
giving satisfaction or performing the work as he had warranted the 
same to do, and the plaintiff was asked to remove the same from the 
building; that defendants are willing to return said s;ystem to the plain- 
tiff at  any time, and have asked plaintiff several times to remove the 
same; that the aforesaid warranty is specifically set up and pleaded as 
a defense to plaintiff's cause of action." 

I n  reply to this allegation, plaintiff alleges that "he has performed 
each and every condition of said contract of sale with the said W. G. 
Mitchell, deceased, and that there has been no breach of warranty in  the 
sale of said property on the part of the plaintiff." 

Defendants excepted to the issues submitted to the jury and tendered 
other issues which arise upon the pleadings with respect to the terms 
upon which the water system was installed, and as to whether plaintiff 
had complied with said terms. To the refusal of the court to submit 
these issues defendants excepted. Assignments of error based upon 
these exceptions are sustained. There was evidence tending to support 
the allegations in the answer. Defendants' contentions upon this evi- 
dence were not presented to the jury in the charge of the court upon 
the issues submitted. The facts in  controversy upon which defendants 
rely as a defense to plaintiff's recovery have not been determined by 
the jury. 

I n  Carter v. McG-21, 168 N.  C., 507, it is said: '"8 cause of action 
or defense should not be tried upon the iss.ue as to damages, merely, 
where objection is made, but a separate issue should be submitted, and 
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t h e  issue a s  t o  damages lef t  t o  embrace t h a t  subject alone." See, also, 
Brown v. Rufin, 189  N. C., 262, where i t  i s  said t h a t  when a mate r ia l  
defense i s  pleaded, i t  is  proper  f o r  t h e  court  t o  submit  a n  issue o n  it .  
Owens v. Phelps, 95 N. C., 286. 

W h e r e  l iabi l i ty  ei ther  upon  contract  o r  i n  to r t  involves mate r ia l  facts,  
alleged by one p a r t y  and  denied by  t h e  other, i n  t h e  pleadings, a n  issue 
should be submit ted to  t h e  jury, clearly presenting t h e  controversy f o r  
their  determination, f r o m  t h e  evidence, and  under  t h e  instructions of 
the  court.  I t  is  not, ordinari ly ,  sufficient t o  submit  a n  issue a s  t o  in- 
debtedness o r  damages, merely. 

F o r  t h e  e r ror  wi th  respect to  t h e  issues, defendants  a r e  entitled t o  a 
N e w  trial.  

STATE v. A. B. SCHLICHTER A N D  0. &I. SCHLICHTER. 

(Filed 28 September, 1927.) 

1. Constitutional Law--Criminal Law4ert iorar i -Review. 
Where the Superior Court judge has declared a sentence by a preced- 

ing judge void a s  an alternative judgment in a criminal prosecution, and 
has therefore disregarded it, the Supreme Court is authorized under our 
Constitution empowering it  among other things "to issue any remedial 
writs necessary to give i t  general supervision and control over the pro- 
ceedings of the inferior courts" to issue a writ of c6rtiorari to bring the 
question before i t  upon the State's application therefor. 

2. Judgments-Alternative Judgments  - Suspended Judgments  - Execu- 
tion-Appeal a n d  Error--Matters of La-Reversal. 

Where the officials of a bank have knowingly permitted deposits to  be 
made in the bank while insolvent, a judgment that they be confined in 
the State's prison for a certain time, capias to issue a t  a stated term if 
the judge holding the term should find as  a fact that  restitution to the 
receiver in a certain amount of money had not been made by the de- 
fendants, is  neither an alternate nor a suspended judgment, but is sus- 
pended execution and is valid; and the action of the trial judge a t  the 
ensuing term in holding it  invalid a s  a matter of law, is reversible error. 

PETITION f o r  certiorari to  review judgment of Midyette, J., rendered 
a t  J a n u a r y  Term,  1927, of ECALTBAX. 

Attorney-General Brummift and Assistant Attorney-General Nash for 
the State. 

Pippen & Picot and Geo. C. Green for defenda.nts. 
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STACY, C. J. The State's application for writ of certiorari to bring 
up the record in this case for review was made and allowed under 
Article IT, sec. 8, of the Constitution which empowers this Court, 
among other things, "to issue any remedial writs necessary to give it a 
general supervision and control over the proceedings of the inferior 
courts." The remedial appropriateness of the writ is established by the 
authorities on the subject. 8. v. Swepson, 83 N .  C., 585, and cases there 
cited. 

The question of law presented by the record arises out of the follow- 
ing fact situation : 

1. At the August Term, 1925, Halifax Superior Court, the defend- 
ants, A. B. Schilchter and 0. M. Schlichter, president and cashier, re- 
spectively, of the Bank of Hollister, were convicted of violations of the 
banking act, in that as officers of said bank, they received or permitted 
an employee to receive deposits therein with knowledge of the fact that, 
by reason of the bank's insolvency, such deposits then being received 
were taken at  the expense or certain peril of the depositors presently 
making them. S. v. Hightower, 187 N. C., 300. 

2. Judge Albion Dunn, who presided, after finding that the defend- 
ants had paid $12,000 to the receivers of the defunct 'bank, upon recom- 
mendation of the solicitor, adjudged "that the defendant, A. B. 
Schlichter, be confined in the State's prison for a term of not less than 
three years and not more than five years, and that the defendant, 0. M. 
Schlichter, be confined in the State's prison for a term of not less than 
two years and not more than three years. Capias to issue at  the Janu- 
ary Term, 1927, of Halifax Superior Court, if the judge holding the 
said court shall find as a fact that the said A. B. Schlichter and 0. M. 
Schlichter have failed to pay to the receivers of the r~aid bank the sum 
of eight thousand eight hundred and thirty dollars, ~ v i t h  interest from 
the 25th day of August, 1925." 

3. At the January Term, 1927, Halifax Superior Court, Judge Gar- 
land E. Midyette, who presided, found as a fact that the defendants 
had failed to pay to the receivers of the Bank of Hollister the sum of 
$8,830, with interest from 25 August, 1925, whereupon the solicitor for 
the State moved that capias issue in  accordance with the judgment pre- 
viously entered. The court continued this motion for capias until the 
January Term, 1928, being of opinion that the judgment entered at  the 
August Term, 1925, was void, because alternative, and that the case was 
then before the court for disposition as if no previous judgment had 
been rendered. 

I t  is manifest, we think, that Judge Midyette declined the solicitor's 
motion for capias because of his opinion that no valid judgment had 
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been entered in the case, and not as a matter of discretion under the 
judgment previously rendered, if indeed he had such discretion, which 
i t  is unnecessary to decide, as the question i s  not before us. 

But  i t  was error to hold the judgment of Judge Dunn, entered a t  the 
August Term, 1925, void as a matter of law. I t  is  not a n  alternative 
judgment within the principle announced in S. v. Perlcins, 82 N .  C., 
682, nor a suspended judgment as was the case in  S. v. Hardin, 183 
N. C., 815, but rather a suspended execution as discussed in S. v. 
lllcAfee, 189 AT. C., 320, and 8. v. Vickers, 184 N.  C., 676, which, 
strictly speaking, is no par t  of the judgment a t  all. S. v. Yates, 183 
N. C., 753. 

These questions have been so thoroughly discussed in  the recent cases 
of S. v. Edwards, 192 A'. C., 321, S. v. Tripp, 168 N.  C., 150, and S. v. 
Everitt, 164 K. C., 399, that  we are content simply to  refer to what was 
said in  these late cases as authority for our present position. See, also, 
S. v. Shepherd, 187 N .  C., 609; S. v. Phillips, 185 N .  C., 620; S. v. 
Strange, 183 N .  C., 775; S. v. Burnette, 173 N .  C., 734; I n  re Hinson, 
156 N. C., 250; 8. v. Hilton, 151 N .  C., 687; S. v. Whitt, 117 N.  C., 
804; S. v. Crook, 115 N .  C., 763; 8. v. Ocerfon, 77 K. C., 485; Ex parte 
United States, 242 U. S., 27; Bermstein v. U. S., 254 Fed., 967; Notes, 
39 L. R. 9. (N .  S.), 242, and 33 L. R. A. (N. S.) ,  112. 

Error.  

A. B. JIORRIS v. BOGUE DEVELOPMEST CORPORATION ASD 
L. B. WEST. 

(Filed 28 September, 1927.) 

1. Evidence-Pleadings-Amendments-Admissions. 
In a civil action to recover for ser~ices rendered where an amend- 

ment to the complaint has been allowed and filed by the plaintiff, the 
allegations of the original complaint when contradictory to the plaintiff's 
position upon the trial are competent evidence of admissions when rele- 
vant and having that effect. 

2. Same--Attorney and Client-Principal and Agent. 
Where the original complaint has been amended its allegations are 

competent as admissions of plaintiff, when falling within the rule, 
though the pleading has been signed only by the plaintiff's attorney and 
not signed or verified by him, it being within the scope of the authorized 
acts of the attorneys and a part of the court records in the case. 
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APPEAL by Bogue Development Corporation from Cranmer, J., and a 
jury, at  June Term, 1927, of CARTEBET. New trial. 

C. R. Wheatley and J .  P. Duncan for plaintif. 
E. H. G o r h m  and Cowper, Whitaker & Allen for defendant. 

C u a x s o a ,  J. This is a civil action brought by plaintiff against de- 
fendant to recover $1,000. The amended complaint alleges "being the 
brokerage due the plaintiff for his services, time and skill." 

For  the purpose of impeachment, the defendant offered in evidence 
the original, or first, complaint filed in the action. This was objected 
to by plaintiff, and sustained by the court below. I n  this 'we think 
there was error. 

I n  Norcum v. Savage, 140 N.  C., 472, it was decided: Where defend- 
ant had been permitted to file an amended answer, the original answer 
containing admissions was admissible. Adurns v. Utley, 87 N. C., 356; 
Guy  v. Manuel, 89 N. C., 83; Cummings v. Hofmuw,  113 N .  C., 267; 
Gossler v. Wood, 120 N. C., 69; Willis v. Tel. Co., 150 N.  C., 318; 
White v. Hines, 182 N.  C., 275; Weston v. Typewriter Co., 183 
N.  C., p. 1. 

I n  Guy v. Manuel, 89 N .  C., at  p. 84, quoting from Adaims v. Utley, 
supra, it is said: "It was held that the evidence was competent, and that 
'the admissions of a party are always evidence against him, and the 
fact that they are contained in the pleadings filed in the cause does not 
affect its competency." But the defendant's counsel insist that that 
case is distinguishable from this, because there the answers were veri- 
fied by the defendant, and in  this, they are simply signed by counsel 
without verification. I t  is a distinction without a practical difference. 
For the admissions of attorneys in  the conduct of an action are always 
admissible in  evidence against their clients, especially when the admis- 
sions are of record." 

I n  Ledford v. Power Co., ante, at p. 102, it is said: "The plead- 
ing was competent, although in another case-a declaration of the 
party. 22 C. J., sec. 374(3) ; Bloxham v. Timber Corp., 172 N.  C., 37; 
Alsworth v. Richmond Cedar Works, 172 N.  C., p. :L7; Pope v. Allis, 
115 U. S., p. 353." ' 

For the reasons given, there must be a 
New trial. 
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J. S. WHITEHEAD v. WILSON KNITTING MILLS. 

(Filed 28 September, 1927.) 

Insurance, Fire-Mortgages-Trust-h.emium8-Loss Payable C l a u s e  
Conditions--Co~enants--Contract~ancellation-Notic~tatutes. 

The provision in the loss payable clause of a fire insurance policy 
taken out by the mortgagor that the mortgagee (or trustee) will pay the 
premiums on demand should the mortgagor not do so, is held to be a 
condition upon which the mortgagee may receive the benefit of the pro- 
tection afforded by the policy as a special contract made in his favor, 
and not as a covenant that he will pay the premiums on demand of the 
insurer, upon the mortgagor's default: and upon the mortgagee's refusal 
or neglect to pay the premiums in default upon the insurer's demand, 
the latter may, after ten days written notice, cancel the policy contract 
under the provisions of our statute. C S.,  6437. 

CONNOB, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Nunn, J., at June Term, 1927, of WILSON. 
Civil action to recover of defendant premiums paid by pIaintiff on 

fire insurance policies, tried originally in the Wilson General County 
Court, where there was a partial recovery for the plaintiff. On appeal 
to the Superior Court the cause was remanded with direction that a 
judgment of nonsuit be entered in the case. 

The fact situation is as follows: 
1. I n  March, 1920, J. T. O'Briant executed to the defendant a pur- 

chase-money deed of trust on land situate in  Wilson County, to secure 
an indebtedness of $30,000, in which, among other things, "The said 
O'Briant agrees to and with the said Knitting Mills Company, that he 
will cause the buildings located upon said premises to be insured against 
10% or damage by -fire in at  least the sum of $25,000, and that he will 
pay all premiums thereon, and that the said policy .or policies shall be 
made payable to the said trustee for the benefit of the said Knitting 
Mills, and that if the said O'Briant shall fail, neglect or refuse to 
effect such insurance and to pay the premiums thereon, then the said 
Knitting Mills may effect such insurance and pay all premiums thereon, 
and all premiums paid by it shall be due and payable within 30 days 
from date of payment, and shall be secured in  same manner as the 
notes or bonds herein recited are  secured." 

2. Pursuant to this stipulation the said O'Briant, on 25 March, 1920, 
procured and had the plaintiff, as agent, to issue to him three fire insur- 
ance policies of $10,000 each on the buildings located on the premises 
above mentioned. Each of said policies was issued for one year and 
contained, or had attached thereto, a "New Pork  standard mortgage 
clause" in which, among other things, i t  was provided that any loss or 
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damage arising under said policy, slioultl be payablc to the trustee, as 
his interest might appear, etc. 

3. Upon the execution of the policies, they xrer,? delivered to the 
trustee, named in the ( l e d  of trust, who i~ninetliately forwarded them to 
the defendant a t  its main office in Tarboro, uhcrc  .hey  were received 
and accepted by tlie defendant, and hal-e bcen in ~ t s  possession ever 
sine(>. 

4. One of the prorisions appearing in the standard mortgage clause 
attaclied to each of the policies is as follows: "Prozded,  that i n  case 
tlic nlortgagor or onner  shall ncglect to pay ally premium, due under 
tliih policy, tllc mortgagee (or trustee) shall, on dcmand, pay the same." 

5 .  Tliough repeated demands were made upon J. '1'. O'Briant to pay 
tlic l ) ~ w ~ ~ i r n ~ l s  O I I  these policies, lic neglcctetl to do so for more than 
sixty (lays; wlicreupon the plaintiff i~otifittl the trus:ee of the nonpay- 
in~11t of said premiu~ns,  and -\\-as ad~ i se t l  that, in the opinion of the 
trustee, "both tlic mortgagor and tlie n~ortg:lgc>e arc liable for the 
premiun~s." 

6. Acting upon the assumption of liability on tlie par t  of both 
O'Briant and the defendant for the p a > n ~ e n t  of wid  premiums, the 
plaintiff, in accordance with locan1 custoin, paid, out of his  own personal 
funds, the premiums, amounting in the aggregate to $495, to the com- 
panies issuing the policies. 

7. Thereafter, on 5 September, 1020, the plaintiff, for the first time, 
notified the defendant of the nonpayn~ent of said premiums and de- 
manded payment thereof. The defcntlant declined and refused to pay 
the same. The policies were not surrendered by the defendant, nor 
were they cnncelcd by the plaintiff. Thcv remained in full force and 
effect unti l  25 March, 1021, the date of their espiration. 

8. The plaintiff had the right at any time to cancel said policies, or 
to h a ~ e  them canceled, for  noiipaylncnt of prcniiuins, also the right to 
cancel tlieni, as to the interc.;t of thc mortgngw, by g i ~  ing the mortgagee 
ten days written notice of cancelldtion. C. S., 6437. H a d  this course 
been pursued, the dcfcndallt would llal-c t:~k(w out other insurance and 
added tlie amount of prclniun~s.  requirc'tl to be paid therefor, to  
O'Briant's indebtetlncss untltxr the tc r1ns of tlie tlecd of trust. 

9. Plaintiff has been unal~le  to collect for the prcnliums in question, 
and O'Briant is  now financially unable to pay them. Tllc plaintiff is 
seeking in this action to liold the Vilson Knit t ing 1Cills liable for the 
payment of said premiums under tlie tcrnis of the policies and the deed 
of trust. 

From the order and judgment of the Superior Court, remanding the 
cause with direction that  i t  be nonsuited, the plaintiff appeals, assigning 
error. 
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John H.  Jennings for plaintiff. 
Jahn L. Bridgers for d e f e h t .  

STACY, C. J., after stating the case: The appeal presents, for the 
first time in this jurisdiction, the question as to whether the clause, 
"Provided, that in case the mortgagor or owner shall neglect to pay any 
premium, due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same,'' incorporated in  the New York standard mort- 
gage clause, attached to each of the policies, for the unpaid premium on 
which i t  is sought to hold the defendant liable, is to be construed as a 
covenant on the part of the mortgagee to pay any premium, neglected 
or omitted to be paid by the owner or mortgagor, or merely as a c o d 6  
tion, which, if not fulfilled, will bar the mortgagee from any right of 
recovery for loss or damage under the policy of insurance. The plain- 
tiff contends that the words in  this clause import a contract on the part  
of the mortgagee to pay the premium if the mortgagor fail or neglect to 
pay it, while the defendant says that the clause i n  question should be 
construed as a condition, and not as an agreement. 

According to the clear weight of authority in other jurisdictions, 
where the clause in  question has been construed, it is held to be a condi- 
tion, and not a covenant. I n  fact, in but two cases has a contrary con- 
clusion been reached, and they have not been followed in the more 
recent decisions. 

Apparently, the earliest reported case dealing with the matter is 
St .  Paul F. & M. Ins. Co. v. Upton (1891), 2 N. D., 299, 50 N. W., 
702. There it was said that the mortgage clause, like the ones now 
before us, amounted to a promise on the part of the mortgagee to pay 
the premium, due on the insurance policy, in case the mortgagor failed 
to pay it. 

This case was followed, with like result, in  Boston Safe D. & T .  Co. v. 
Thomas (1898), 59 Kan., 470, 53 Pac., 472. 

But as opposed to these North Dakota and Kansas cases, in which 
the clause in question was held to be a covenant and not a condition, 
the following South Dakota, Kew York, Rhode Island, Texas, Cali- 
fornia and Wyoming cases, supported by two from ~ i s s k r i ,  hold i t  to 
be a condition and not a contract or covenant: Ormsby v. Phmnix Ins. 
Co. (1894), 5 S. D., 72; Coykendall d.  Blackmer (1914), 161 App. 
Div., 11, 146 N. Y. S., 631; H m e  Ins. Co. v. Union. Trust Co. (1917), 
40 R. I., 367, L. R. A., 1917 F, 375; Johnson, Sansom & Co. v. Fort 
Worth State Bank (1922), 244 S. W. (Tex.), 657; Schmitt v. Gripton 
(1926), 247 Pac. (Gal.), 505; Farnsworth v. Riverton Wyoming Re- 
fining Co. (1926), 249 Pac. (Wyoming), 555. And in  support of the 
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same conclusion are the cases of Trust Co. v. P h n i x  Ins. Co.; Same V .  

Gemna?t.American Ins. Co. (1919)) 201 Mo. App., 223, 210 S. W., 98, 
both being disposed of in a single opinion. 

The position of the majority of the courts is perhaps as wcll stated 
in  Coykendall v. Blackmer, 161 App. Div., 11, 146 K. Y. S., 631, as in 
any other case. The facts were that George Blackmer, as mortgagee of 
certain real property, became beneficiary under the standard mortgage 
clauses attached to a number of fire insurance policies, which, a t  the 
request of the owner and mortgagor, had been issued and delivered to 
the mortgagee by the insurance agent, the plaintiff in the case. Nine 
of the policies had been issued in  1907 for the term of three years, and 
renewed for a like term in 1910; and two were for one year each. The 
action was brought against the executrix of the estate of the mortgagee. 
The mortgagee procured none of the policies, nor were they issued at  
his request, but all were mailed to and received and retained by him, 
whether with the knowledge of the contents of the policies and the at- 
tached riders did not appear, and was said to be perhaps not material. 

part of the premium was ever paid by the owner, and no demand 
for payment of any portion of the premium was made by the plaintiff 
upon the mortgagee until some time in  January, 1911. The plaintiff 
obtained from the insurance companies assignmenti3 of all causes of 
action against the defendant and brought suit thereon. 

Speaking to the question presented in  that case, which is similar to 
the one raised in the case a t  bar, the court said: 

"The only question, therefore, before us is whether the plaintiff as 
matter of law is entitled to a recovery; that is, whether the clause, 'pro- 
vided, that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same,' should be construed as a covenant upon the part 
of the mortgagee to pay the premium in the event of the neglect of the 
mortgagor to pay the same, or should be construed merely as a condition 
which, if not complied with by the mortgagee, would foreclose him of 
tho right to a recovery given him in  the preceding portion of the mort- 
gageo clause, notwithstanding the happening of any of the prohibited 
niatters specified therein, which under the conditions of the policy itself 
\~ou ld  render the policy void. I t  must be conceded that unless the 
clause in question constituted a covenant, no recovery can be had in 
this action. 

"We are of the opinion that the word 'provided' was used in  the 
sense of 'if' or 'on condition,' and hence that the clause referred to 
should be construed as a condition and not as a covenant. The word 
'provided' is defined by several authorities as follows: By Webster, 'on 
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condition; by stipulation; with the understanding; if'; by Cyclopedia 
of Law and ~ r w k d u r e ,  'on condition; by stipulation; the appropriate 
term for creating a condition precedent; sometimes used in  the sense of 
I (  unless"'; in  Robertson v. Caw (3  Barb., 410, 418), 'the appropriate 

term for creating a condition precedent'; in  Locke v. Carrners' Loan (e. 
Trust Co. (140 N. Y., 135, 148), 'The word "provided" usually indi- 
cates a condition'; and to the same effect, Brennan v. Brmnun (185 
Mass., 560) ; in  Rich v. Atwater (16 Conn., 408, 418), 'The proviso, it 
is said, requires such a construction. There has been much nice dis- 
cussion upon the word "provided." 2 co. 72 Cro. Eliz., 242, 385, 486, 
560; Cro. Car., 128." I t  is certain, as is said by Swift, J., that there is 
no word more proper to express a condition than this word "provided," 
and it shall always be so taken, unless i t  appears from the context to be 
the intent of the parties that it shall constitute a covenant. Wright v. 
Tuttle, 4 Day (Conn.), 326.' Many authorities in  other States might 
be cited to the same effect. 

"Unquestionably the mortgagee clause constituted a new agreement 
between the insurance company and the mortgagee, and was attached 
to the policy for the purpose of enabling the mortgagor to perform the 
covenant of insurance contained in the mortgage, and in  consideration 
of the taking of the policy by the mortgagor. I t  must be interpreted in  
such manner as to carry out the intention of the parties, and for that 
purpose the whole clause must be considered. While the mortgagee 
clause was for the benefit of the mortgagee in the respect before re- 
ferred to, i t  was for the benefit of the insurance company in  that i t  
required the mortgagee to notify the company of any change of owner- 
ship or occupancy or increase of hazard which should come to his 
knowledge and to pay the premium for the increased hazard, otherwise 
the policy should be null and void. I t  also gave the insurance com- 
pany, upon the payment of any sum to the mortgagee as loss or damage 
under the policy, the right, upon claiming that as to the owner no 
liability existed, to be subrogated to the extent of such payment, to all 
the rights of the mortgagee, or at  its option to pay the mortgagee the 
amount of the mortgage and receive an assignment thereof and of all 
securities held as collateral to the mortgage debt. 

"The apparent meaning of the mortgagee clause is that the insurance, 
as to the interest of the mortgagee, shall not be invalidated by any act 
or neglect of the mortgagor if the mortgagee shall on demand pay any 
unpaid premium, and hence that if the mortgagee shall on demand 
neglect or refuse to pay the unpaid premium he shall no longer be en- 
titled to avail himself of the stipulation that no act or neglect upon the 
part of the mortgagor shall invalidate the policy, but the insurance of 
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the interest of the mortgagee shall thereafter be govemed by the policy 
itself, and this was doubtless the relation of the mortgagee and the in- 
surance companies following the demand of the company for the pay- 
ment of the premium in January, 1911, and the neglect of the mort- 
gagee to pay the premiums." 

I n  Homa Ins. Co. v. Union Trust Co., 40 R. I., 367, the Supreme 
Court of Rhode Island, after construing the two provisos, contained in  
the standard mortgage clause, as conditions subsequent, had the follow- 
ing to say in  regard to the question now before us: 

"Under this construction of the two provisos the effect of the mort- 
gagee clause as a whole would be as follows: I t  would, as stated in  the 
case of Smith v. U n i m  Insurance Co., 25 R. I., 260, constitute a sepa- 
rate contract between the insurance company and the mortgagee, en- 
tered into at  the same time as the contract between the insurance com- 
pany and the mortgagor and based upon the same consideration. While 
it would come into existence as soon as the policy was delivered, i t  
would not become active until some default, by nonpayment of the 
premium or otherwise, had been made by the mortgagor. Then i t  would 
come into full force and effect and would give the mortgagee an inde- 
pendent right against the insurance company, which would, however, 
be subject to certain conditions subsequent. One of these would be 
that, if any part of the premium remained unpaid, the mortgagee would 
have to pay it upon demand or it would lose its rights under its inde- 
pendent contract, without being under any obligation to pay the unpaid 
premium if i t  preferred to let the policy lapse. 

"This construction protects fairly the interests of the insurance com- 
pany and the mortgagee. The insurance company is entitled to the 
payment of the premium on the delivery of the policy, and conse- 
quently has the power to protect itself fully, without recourse to the 
mortgagee. I t  is in  a position at  all times, with full knowledge of the 
facts in regard to the payment of premiums, to call for payment from 
the mortgagor, and, if dissatisfied, can cancel the policy by giving the 
prescribed notice. On the other hand, the mortgagee i n  many cases has 
no means of knowing whether the premium has been paid, and, as the 
insurance company must first make demand on the mortgagee for pay- 
ment before rights of the mortgagee can be affected by the failure of 
the mortgagor to pay, i t  would impose an unreasonable burden on the 
mortgagee to require it to keep constant watch on the condition of the 
account between the insurance company and the mortgagor i n  order to 
protect itself from liability for unpaid premiums." 

We concur in  the opinion of the majority of the courts that the 
clause i n  question is a condition and not a contract or covenant. To  
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hold otherwise would be to render the mortgagee liable for such 
premiums even after its interest in  the mortgaged premises had expired, 
either by foreclosure or payment of the mortgage. 

With respect to the rights of the mortgagee under the rider, as i t  is 
called, generally known as the New York standard mortgage clause, i t  
was said in Banlc v. Ins. Co., 187 N. C., p. 102, "that this clause 
operates as a separate and distinct insurance of the mortgagee's interest, 
to the extent, at  least, of not being invalidated by any act or omission 
on the part of the owner or mortgagor, unknown to the mortgagee; 
and, according to the clear weight of authority, this affords protection 
against previous acts as well as subsequent acts of the assured," citing 
authorities for the position. 

I t  was held by a majority of the Court in Johnson, Sansom & Co. v. 
Fort Worth State Banlc, decided by the Court of Civil Appeals of 
Texas in June, 1922, reported in 244 S. W., 657, that the insurance 
agent, plaintiff in the case, who had voluntarily paid the premium on 
the policies there in question, had no right of recovery against the mort- 
gagee, in  the absence of a contract or promise on the part of the latter 
to pay the same, and this upon the principle that no right of action 
arises to one who voluntarily pays money for another, without any 
agreement, express or implied, that it will be repaid. 21 R. C. L., 32. 

I t  has often been said that the law will not aid a mere volunteer, or 
one who seeks to become a creditor without right or necessity for so 
doing. Crumlish v. Central Improvemmt Co., 38 W. Va., 390, 23 
L. R. A., 120, and note. 

When the defendant positively refused and declined to pay the 
premiums, on demand, the plaintiff was at liberty to cancel the policies, 
or have them canceled, and thus save to himself the pro rata part of 
the then unearned. His failure to do so, on the facts of the 
present record, cannot fairly be chargeable to the defendant. 

The case of Colby v. Thompson, 16 Cal. App., 271, 64 Pac., 1053, 
cited by appellant, is distinguishable, for there the mortgagee, on being 
notified of the nonpayment of the premium, directed the agent not to 
cancel the policy, and promised, independent of the provisions in  the 
standard mortgage clause, to pay the premium, in case the mortgagor 
failed to do so; and, in  reliance on this promise, the policy mas not 
canceled. 

After a thorough consideration of the record, we are constrained to 
believe that the judgment of the Superior Court is correct and ought to 
be upheld. 

Affirmed. 

CONNOR, J., took no part in  the consideration or decision of this case. 
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SWINDELL CLARK ET AL. V. W. W. CLARK ET AL. 

(Filed 28 September, 1927.) 

Wills-Devis~HeirS-Issue - Estates - Remainders - "Purchaser"- 
Tenants in Common. 

A devise of testator's land to one who had been raised as a member of his 
family, with direction that should he die without heirs then the lands so 
devised "shall go back to my beloved wife or her ner~rest heirs at law: 
Held, upon the death of the devisee unmarried and without issue, leaving 
a brother and sister, and the death of the wife leaving heirs at  law, the 
word heirs used in the devise to the son means "issue" or children, and 
the estate so devised went under the will of the testator to the heirs at 
law of the wife by purchase as tenants in common. 

THIS was a special proceeding for the partition of land and heard on 
appeal by Moore, Special Judge, at May Term, 1927, of BERTIE. 

Plaintiffs are the half brother of Amelia G. Williams and half sisters 
and descendants of a half sister, and the appealing defendants, W. W. 
Clark and H. B. Clark, are the whole brothers of said Amelia G. Wil- 
liams. 

Joseph G. Williams, the husband of Amelia G. Williams, died in 
1906, leaving a last will and testament. The third and fifth items of 
said will are as follows: (Third) "I give and bequeath to Cleveland 
Williams or the young man that I raised from early childhood thirty- 
eight acres of land lying on the new road above mentioned, beginning 
at a corner, Simmon Cherry's line, and running thence along said road 
to the Lewiston and Windsor road, and thence along the said road 
towards Lewiston far enough to include the 38 awes, and running 
thence a straight line parallel with the new road to the back line ad- 
joining Simmon Cherry's line; thence along Cherry's line to the be- 
ginning." (Fif th)  "I further order and ordain that if . . . Cleve- 
land Williams . . . should die without heirs that all of the real 
estate bequeathed to them by this my last will and testament, shall go 
back to my beloved wife or her nearest heirs at  law." 

Cleveland Williams died intestate in November, 19534, without "ever 
having married, and left no issue." Amelia G. Williams, the wife of 
testator, is also dead. At the time of his death Cleveland Williams left 
brothers and sisters. 

The court adjudged that the heirs at  law of Amelia G. Williams were 
the sole owners of the property in controversy. From this judgment 
the defendants, H. B. Clark and W. W. Clark, appealed. 

TI. G. Ilarrington and Winston, Matthews & Kenney for plaintiffs. 
Craig & Pritchett for defendants. 
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BROQDEN, J. Where real estate is devised to "nearest heirs at  law" 
of a person leaving brothers and sisters of whole blood and half blood, 
do such brothers and sisters take equally, or do the brothers and sisters 
of the whole blood take the entire interest to the exclusion of the half 
blood ? 

Under the fifth item of the will of Joseph G. Williams it was pro- 
vided that, if Cleveland Williams "should die without heirs," all the 
real estate bequeathed to him "shall go back to my beloved wife or her 
nearest h&rs at law." Amelia G. Williams, wife of testator, died, leav- 
ing a half brother, two half sisters, and the children of a deceased half 
sister, and also leaving two brothers. The brothers of the whole blood 
claim that they are the "nearest heirs at  law" of Amelia G. Williams, 
and that therefore they take the entire property. 

The expression in  the fifth item of the will that if Cleveland Wil- 
liams "should die without heirs" means that in the event Cleveland 
Williams should die without issue, the land devised to him should go to 
the "nearest heirs at  law" of Amelia G. Williams. ~4!iassengill v. Abell, 
192 N. C., 240. 

Under the decisions of this Court the "nearest heirs at law" of 
Amelia G. Williams, under the will as written, take as purchasers 
under the will of Joseph G. Williams and not by descent. Kirkman v. 
Smith, 174 N .  C., 603; Yelverton v. Yelverton, 192 N. C., 614. 

,4s the "nearest heirs a t  law" of Amelia G. Williams kake by pur- 
chase and not by descent, then it follows that her brothers and sisters of 
the half and whole blood take equally as tenants in common, and the 
judgment of the trial judge is correct. 

Affirmed. 

A. L. PRIDGEN v. M. R. GIBSON. 

(Filed 28 September, 1927.) 

Evidence--Expert Opinion-Physicians and Surgeons--Witnesses - Ap- 
peal and Errol~Discret ion of Court-Reversal. 

A general practitioner as a physician may qualify as an expert to give 
his opinion as such in  a personal injury case for alleged malpractice, 
though he may not have specialized in that particular field in this case 
as an oculist; and where the trial judge has held him to be disqualified 
as a matter of law on this ground alone, his judgment does not fall 
within his discretion, and is reviewable on appeal. 

APPEAL by plaintiff from Grady, J., at May Term, 1927, of WARREN. 
Reversed. 

19--194 
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This was a civil action brought by the plaintiff to recover damages 
for the loss of an eye alleged to have been caused by the negligence of 
the defendant. The material allegations in  the complaint may be 
abridged. The defendant and Dr. C. E. Foley were associated as co- 
partners under the name of Gibson R: Foley Clinic, with offices in the 
city of Raleigh, and were engaged as practitioners in treating diseases 
of the eye, ear, nose, and throat. The plaintiff is a carpenter, and 
while doing some work on 24 February, 1925, he struck the head of a 
hatchet with a hammer, thereby causing :I small piece of steel to lodge 
in the back part of his eye. On the advice of a local physician he con- 
sulted the defendant, by whom his eye was examined with a microscope 
used in connection with a small electric bulb, but not with an X-ray 
machine, which was then available. The defendant negligently and 
wrongfully assured the plaintiff that by using the microscope he could 
examine all parts of his eye, and told him after the examination there 
was nothing in i t ;  and although the plaintiff insisted that a particle had 
lodged in and had injured his eye, the defendant negligently allowed it 
to remain there until i t  was discovered by another through the use of 
an X-ray machine. The plaintiff then consulted a specialist in New 
York, who removed the steel, but not until it was too late to save the 
sight. I t  is alleged that the loss of the eye was proximately caused by 
the defendant's failure to use due care and to exercise reasonable judg- 
ment in the examination and treatment of the injured eye. 

The defendant denied the material allegations of the complaint and 
alIeged that the treatment given the plaintiff was such as is usual and 
customary in cases of this character, and such as the defendant ad- 
ministered in the exercise of his best judgment; and further that the 
loss of sight was due to the injury itself and not to any treatment or 
lack of treatment on the part of the defendant. 

At the conclusion of the evidence the trial court dismissed the action 
as in case of nonsuit, and the appeal is prosecuted for a reversal of the 
judgment upon errors assigned in the record. 

Williams & Banzet and John 8. Rerr for plaintiff, 
George C. Green for defendant. 

ADAMS, J. I f  the appellant can maintain the position that the trial 
court excluded relevant and material evidence to which. he was entitled, 
the judgment dismissing the action must be reversed, Whether com- 
petent evidence was excluded is the question to be considered. 

For  the purpose of establishing certain allegations in the complaint 
the appellant introduced as his witnesses three practicing physicians 
(Dr.  MacRae, Dr. Peete, and Dr. Hunter), and propounded to each 



N. C.] FALL TERM, 1927. 291 

some questions which were hypothetical and others which, though not 
based upon assumed facts, were intended to elicit answers relating to 
matters of science, but his Honor held that the proposed evidence was 
not admissible because the witnesses were not experts. 

This Court has insistently upheld the general propositions that with 
respect to special skill or experience the competency of a witness is to 
be determined by the court as a question preliminary to the ndrnissiorl 
of evidence, and that when objection is made to the testimony of a 
witness who is offered as an expert, there must be a finding by the 
court or an admission or a waiver by the adverse party that the witness 
is qualified, such determination being to a degree a matter of judicial 
discretion. Flynt v. Bodenhamer, 80 N .  C., 205; Blue v. R. E., 117 
N. C., 644; hmhcr  Co. V .  R. R., 151 N. C., 217; Boney v. B. R., 155 
N. C., 95. I t  is not our purpose to impair the force of this ~ rac t i ca l  
and salutary rule, but rather to apply the principle that the preliminary 
question is subject to review by the appellate court when i t  is obviously 
made to turn upon error in law, for by rules of law the qualifications 
necessary to enable witnesses to testify as experts are prescribed as 
well as ascertained. Dav& v. State, 44 Fla., 32; Perkins v. Stickney, 
132 Mass., 217. The record does not reveal the grounds upon which the 
physicians examined on behalf of the plaintiff were declared not quali- 
fied to testify as expert witnesses, but we were informed during the 
argument (and it appears in the appellant's brief) that the reason 
assigned was their failure to shoy that they were specialists in the 
treatment of the eye. Indeed, a considerable part of the appellant's 
argument here was addressed to this proposition. 

Whether an expert is necessarily a technical specialist, or, expressed 
differently, whether none but a specialist can testify as an expert, is 
not a matter of judicial discretion the exercise of which by the trial 
court is final; i t  is a question of law which is subject to review by the 
appellate tribunal. I n  Dole v. Johnson, 50 N. H., 453, it is said that 
the irreversible discretion of the court must be limited by the rules of 
law, and that before the court, in its discretion, can be permitted to 
determine the fact whether the witness is qualified to give an opinion, 
it must be established as matter of law that he comes within the legal 
category or is included among experts. He  may be wrongfully ex- 
cluded through an erroneous conception of the law. I f  a physician who 
is duly licensed by the proper authorities to engage in the general prac- 
tice of his profession says that assuming a hypothetical statement of 
facts to be true he can express an opinion satisfactory to himself as to 
a question of science pertaining to a particular branch of medicine, he 
is not precluded from testifying as an expert simply because he is 
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not a technical specialist in  that particular department. The word 
t~ expert" has been variously defined: "A man of science"; "a person 

conversant with the subject-matter"; "a person of skill"; "a person 
possessed of science or skill respecting the subject-matterv; "one who 
has made the subject upon which he gives his opinion a matter of par- 
ticular study, practice, or observation." The basic theory is that the 
opinions of experts are admissible on questions of science, skill, or trade, 
or on questions which so far partake of the nature of a science as to 
require a course of previous study, not necessarily technical specializa- 
tion in any department. Jones v. Tucker, 41 N. H., !i47. 

I n  his work on Expert Testimony, 99, 101, Rogers says the principle 
is established that physicians and surgeons of practice and experience 
are experts in medicine and surgery, and that their opinions are admis- 
sible in evidence upon questions that are strictly and legitimately em- 
braced in their profession and practice; also that it is not necessary 
that the medical witness should have made a specialty of the particular 
disease which is the subject of inquiry. Lawson, reaching the same 
conclusion, observes that a physician or surgeon need not have made the 
particular disease involved in any inquiry a specialty as prerequisite to 
the admission of his testimony as that of an expert, but if he has made 
the subject a specialty his opinion may be of more value than it  would 
have been if he had not. Expert and Opinion Evidence (2 ed.), 136. 
Greenleaf states the result of his research in these words: "On matters 
in which special medical experience is necessary, the question may arise 
whether a general practitioner will suffice, or whether rt specialist in the 
particular subject is necessary. The courts usually and properly re- 
pudiate the finical demand for the latter class of witnesses." 

The principle enunciated by these writers and supported by the utter- 
ance of many courts of last resort represents the prevailing doctrine 
and must be regarded as a determining factor in  passing upon the ap- 
pellant's exceptions. Valmczs Drug Co. v. Smoote, 269 Fed., 359; 
Hathaway's Admr. v. Nut. Life Ins. Co., 48 Vermont, 351; Olmsted v. 
Qere, 100 Pa. St., 127; Bates v. Fluhrity's Quardia.t;,, 201 S. W., 10; 
22 C. J., 526, sec. 610. 

Dr. Neil1 MacRae testified that he was a graduate of the University 
College of Medicine, in Richmond, Virginia; that he had studied the 
structure of the eye and the anatomy of the body; that he had been 
engaged in the practice of medicine for twenty-seven years, and fur- 
ther: "From my knowledge of medicine and the structure of the eye 
I think I know what is the proper thing to do if there is a foreign body 
in the eye, based upon the facts." This was equivalent to testimony 
that upon an assumed statement of facts he could form an opinion 
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satisfactory to hiniself as to the manner in which an injured eye should 
be treated (Blue v. R. R., supa);  and, plainly, he was a physician of 
experience, for, as remarked by Smith, C. J., if a regular and continu- 
ous practice in  his profession for thirty years does not entitle the wit- 
ness to be regarded as an expert, or experienced physician, i t  is difficult 
to conceive what would do so. Flynt v. Bodenhamer, supra. True, on 
cross-examination the witness said he had had only a general and not a 
special practice in the treatment of the eye; that he was not a specialist 
in anything, but only a country doctor whose practice had been ,con- 
fined to "ordinary country diseases." These facts would no doubt be 
considered by the jury in estimating the probative value of his testi- 
mony; but if, as in substance he said, he could form an opinion satis- 
factory to himself upon assumed facts as to the proper method of treat- 
ing the eye, the mere circumstance that he was not a specialist in this 
particular field would not as a matter of law disqualify him from ex- 
pressing an expert opinion. I f  the ruling had been put upon the broad 
ground that his professional knowledge and training were not such as 
to satisfy the court of his competency to testify as an expert witness i t  
is not improbable (in the absence of abuse or palpable error) that a 
case of "irreviewable discretion" would have been presented; but to say 
that a witness may not express an expert opinion unless he can qualify 
as a specialist raises an entirely different question. On another trial 
this matter may be settled by a specific statement of the ground upon 
which the finding is made to rest. The same principle applies to his 
Honor's disposition of the testimony of Dr. Peete and Dr. Hunter. We 
need not declare whether if either of these witnesses had testified as an 
expert all his proposed testimony as i t  appears in the record would have 
been competent; we find upon inspection that parts of i t  have a direct 
bearing upon the issues raised by the pleadings in  the cause. 

The judgment of nonsuit is reversed to the end that there may be a 
new trial. 

Reversed. 

STATE OF NORTH CAROLINA, UPON RELATION OF F. G. GOWER, V. 
C. W. CARTER. 

(Filed 28 September, 1927.) 

1. Quo Warranto-Title-Public OfEce-Actions-Statutes. 
A civil action in the Superior Court is the proper procedure to try the 

title to a public office between two rival claimants, when one of them is 
in possession under a claim of right and exercising the official functions 
thereof. C. S., 2671. 
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2. Sam-Election-Burden of Proof. 
The burden of proof is on the plaintiff in quo warranto to show that 

the one in possession was not entitled thereto by reaflon of a number of 
unlawful votes that had been cast for him, and that  otherwise the plain- 
tiff would be entitled thereto, and this is not shown when by rejecting 
certain votes cast for the defendant a n  even number of votes had been 
cast for each one. C. S., 2671. 

Where the plaintiff in  an action in the nature of quo wavranto to  try 
title to a local public office within the county, has shown that each party 
had received the same number of votes for the office and depends upon 
the illegality of one of the votes cast for the present jncumbent, evidence 
tending to show that this voter was domiciled or resident in another 
county and had only a temporary residence in that  of the election, with 
the animus revatendi, is' erroneously excluded. 

4. Same-Constitutional Law-Statutes. 
Under our Constitutional provisions, Art. VI, secs. 2 and 3, as to the 

qualifications of voters and the time of their residence a t  the place of the 
election held, requiring registration, etc., and the statutes passed in pur- 
suance thereof, C. S., 2654, 2665, the qualification of voters in a municipal 
election is the same a s  in a general one, and applies :in an action in the 
nature of a quo warranto to try the title to the office of mayor of a town 
when contested by a rival claimant. 

5. Same--Residence-Animus Revertendi. 
In  order for  a voter to cast his ballot in a municipal election to the 

office of mayor of the town, i t  is necessary for the contestant to show 
where there is  a tie vote between two rival claimants that the domicile of 
a voter, whose vote will vary the result, was elsewhere, and it  may be 
shown by direct or circumstantial evidence that  in  fact his domicile or 
residence was not a t  the place he had cast his vote, but a t  another place, 
with the animus revatendi. 

6. Evidence-NonsuitStatutes. 
A motion by defendant a s  of nonsuit upon the evidence, C. S., 567, will 

be denied if the evidence, taken in the light most favc~rable to the plain- 
tiff, and every reasonable intendment or inference to be drawn therefrom 
tends to maintain his right. 

APPEAL by plaintiff f r o m  Harris, J., a t  J u n e  Term,  1927, of 
JOHNSTON. Reversed. 

Parker & Martin and Paul D. Grady for plaintiff. 
W .  H.  Lyon, Roy Carter and J .  W .  Bailey for defendant. 

CLARKSON, J. T h i s  is  a civil  action i n  the na ture  of quo warranto, 
to  t r y  the  tit le t o  the  office of mayor  of t h e  town of Cllayton, Johnston 
County. 
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I n  Harkrader v. Lawrence, 190 N .  C., a t  p. 442, i t  is said:  "This is 
the method prescribed for settling a controversy between rival claimants 
when one is in possession of the office under a claim of right and in  the 
exercise of official functions or the performance of official duties; and 
the jurisdiction of the Superior Court i n  this behalf has never been 
abdicated in  favor of the board of county canvassers or other officials 
of an  election. Rhodes v. Loce, 133 X. C., 469; Johnston v. Board of 
Elections, 172 N .  C., 162, 167." 

Defendant i n  his brief says: "The official returns in  the election for 
mayor of Clayton showed 238 votes for F. G. Gower and 230 votes for 
C. W. Carter. The  latter was declared elected; F. G. Gower brought 
the action, alleging that  certain votes counted for C. W. Carter were 
illegal. I t  is  conceded that plaintiff produced evidence tending to show 
that  Joseph Romanus mas not a qualified voter, and that  he voted for 
C. W. Carter. This  makes a tie. Bu t  a tie is not resolrcd by an  action 
in  the nature of quo warranto-the statute provides otherwise. C. S., 
2671. The burden, therefore, was upon contestant, Gower, to show one 
more illegal rote for C. W. Carter." 

The  plaintiff i n  his complaint charges that  of the 239 votes cast for  
defendant, C. W. Carter, fifteen were illegal roters and gives the names 
of each and why they were not entitled to vote. I t  is  admitted on the 
record that  Joseph Romanus, who was born in  Lebanon, near Jeru-  
salem, was not a naturalized citizen and not entitled to vote. 

Fo r  a decision of the case, i t  is only necessary to consider the vote of 
Eloise Sparger. The  evidence is  as follows : 

J. B. Sparger testified as  fo l lo~rs :  "Lives in  Mount Airy ;  has a 
daughter named Eloise Sparger;  she is i n  Mount Airy, and is  too sick 
to attend court ;  she was served with a subpcena to be here. H e  has 
lived a t  Mount Airy for sixty odd years; his  daughter was born and 
reared a t  Nount  Airy. She  is twenty-two or three years old. She  went 
to Clayton to teach school. Last year was her first year. 

Q. Did she have any other purpose in  going to Clayton, except to 
teach school? Defendant objects; sustained, and plaintiff excepts. She 
had not taught school before last year, but had attended school. 

Q. When she is  not engaged in  teaching school or attending school, 
where does she stay and make her home? Defendant objects; sustained, 
and plaintiff excepts. She  stayed in  Clayton about nine months; went 
there about the beginning of the school and left immediately after the 
school closed. She  came home to Mount Airy about 1 June  ; she spends 
her vacations a t  m y  home in  Mount Airy. She  spends her time a t  my 
home except when she is  away visiting, teaching school or going to 
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school. I had heard her state for whom she voted in the Clayton elec- 
tion." The above questions were competent. 

D. M. Price testified as follows: "That he stayed around the polls at  
the election in  Clayton on 3 May nearly all day; he sow Eloise Sparger 
go to the polls and vote; she took her ticket for mayor from the Carter 
pile-got her ticket off the Carter pile. H e  saw her put i t  in the box. 
(Cross-examination.) R e  was at  the house where the election was 
being held when she voted. There was a pile of tickets for each of the 
two men running for mayor. H e  did not look to see whether there were 
any Carter tickets in the Gower pile or any Gower tickets in the Carter 
pile. There were not supposed to be any. H e  saw the: sort of ticket she 
actually got, saw her when she took i t  u p  and saw C. W .  Carter's name 
on i t ;  he was not there all day, but was there the biggest part of the 
day." 

The Constitution of North Carolina, Art. TI, sec. 2, in  part says: 
"Qualificmtdons of voters. H e  shall reside in the State of North Caro- 

lina for one year, and in the precinct, ward, or o t h e ~  election district, 
in  which he offers to vote four months next preceding election: Pro- 
vided, that removal from one precinct, ward or other election district to 
another in the same county shall not operate to deprive any person of 
the right to vote i n  the precinct, ward or other election district from 
which he has removed until four months after such removal," etc. 

Sec. 3. "Voters to be registered. Every person offering to vote shall 
be at  the time a legally registered voter as herein prescribed and in the 
manner hereafter provided by law, and the General Assembly of North 
Carolina shall enact general registration laws to carry into effect the 
provisions of this article." 

C. S., 2654, in part, is as follows: "Registration, oj' voters. I t  shall 
be the duty of the board of commissioners of every city and town to 
cause a registration to be made of all the qualified voters residing 
therein, under the rules and regulations prescribed for the registration 
of voters for general elections." 

C. S., 2665: "All qualified electors, who shall have resided for four 
months immediately preceding an election within the limits of any 
voting precinct of a city or town, and riot otherwise, shall have the 
right to vote in  such precinct for mayor and other city or town officers." 

The qualifications for voting in a municipal election are the same as 
in the general election. Echard v. Viele, 164 N. C., 122. 

I n  Roberts v.  Camon,, 20 N. C., at  p. 269, i t  is'said : "It may not be 
amiss to remark that by a residence in  the county, the Constitution 
intends a domicile in  that county. This requisition is not satisfied by a 
visit to the county, whether for a longer or a shorter time, if the stay 
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there be for a temporary purpose, and with the design of leaving the 
county when that purpose is accomplished. I t  must be a fixed abode 
therein, constituting it the place of his home. This residence or domi- 
cile is a fact not more difficult of ascertainment, when required as the 
qualification of a voter, than residence or domicile at  the moment of a 
man's death, which is so important in regulating the disposition and 
management of his estate after death." 

I n  Hannon v. Grizzard, 89 N. C., a t  p. 120, i t  is said: "Residence, as 
the word is used in this section in  defining political rights, is, in our 
opinion, essentially synonymous with domicile, denoting a permanent 
as distinguished from a temporary dwelling-place. There may be a 
residence for a specific purpose, as at  summer or winter resorts, or to 
acquire an education, or some art or skill in which the animus rever- 
ten& accompanies the whole period of absence, and this is consistent 
with the retention of the original and permanent home, with all its 
incidental privileges and rights. Domicile is a legal word and differs 
in one respect, and perhaps in others, in that, it is never lost until a 
new one is acquired, while a person may cease to reside in  one place 
and have no fixed habitation elsewhere." Chitty v. Parker, 172 N. C., 
p. 126; Reynolds v. Cotton Mills, 177 N.  C., 412; Groves v. Comrs., 
180 N. C., 568; S. v. Jackson, 183 N .  C., 695; I n  re Ellis, 187 N. C., 
840. See Ransom v. Comrs. of Weldon, ante, 237. 

I n  Boyer v. Teague, 106 N.  C., at  p. 631-2, i t  is said: "The jury were 
allowed, properly, to say whether George Foy was a resident of Forsyth 
County. H e  left the home of his parents in Rockingham, where he had 
certainly become a resident, every summer, to work in the tobacco fac- 
tories, and left when the season was over. The fact that he stated that 
he considered Winston his home did not settle the question of law. The 
jury were at  liberty to conclude, from his own statement, that he had 
never abandoned, a t  any time, the idea of returning to his father's 
house when the season was over, and had never lost his right to vote in 
Rockingham County." 

The fact as to the residence or domicile of a person at  a given time 
may be proved by direct or circumstantial evidence. The intention 
of the person may be shown by his acts, declarations and other circum- 
stances. 

The court below sustained the motion of defendant for judgment as 
in  case of nonsuit, 0. S., 567, to which plaintiff excepted and assigned 
error. The motion should have been refused. On a motion of defend- 
ant to nonsuit, the evidence is to be taken in the light most favorable to 
plaintiff, and he is  entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn 
therefrom. 



298 I N  THE S U P R E M E  C O U R T .  [I94 

There  was sufficient evidence to  be submitted to  the j u r y  ( 1 )  t h a t  
Eloise Sparger  a t  the  t ime she voted mas a resident or domiciled a t  
Mount  Airy,  ( 2 )  tha t  she ~ o t c t l  fo r  tlcfrntlant. T h e  probative force is 
f o r  the  j u r y  to  determine. T h c  judgment  below is  

Reversed. 

J. P. JOHNSON v. J. J. PITTMAN Asn R. L. I'ITTJIAN. 

1. Bills a n d  Notes-Consitlrration - Criminal Law -- Threats  - Public 
Policy-Actions. 

Where the plaintiff has obtained the signature of the defendant on a 
promissory notc jointly with his brother, under a threat to have the 
latter indirtcd a t  once for giving plaintiff an unhonored check on the 
bank, without duress, and the plaintiff in consequence has abandoned a 
suit in which attachment proceedings had been issued against the de- 
fendant's brother and another in whose possession t h ~ ?  property attacl~ed 
was a t  the time: Held,  the bare threat against the defendant's brother did 
not amount to compounding a felony or stifling a criminal prosecution, 
and the note itself being founded upon a sufficient legal consideration is 
valid and enforceable against the defendant. 

2. Same-Pleadings-IssuetiInstructions-Appeal and  Error .  
Issues should arise from the pleadings in  the cause, and where i t  is 

alleged in the answer that the note sued on was obtained under a n  agree- 
ment that  was unlawful and the note therefore unenforceable, the submis- 
sion of a n  issue a s  to whether the note in suit was obtained from the 
defendant to  prevent a criminal prosecution is insuficjent, did not arise 
from the pleadings and is reversible error, and an instruction predicated 
thereon is  also error. 

CIVIL ACTION, before Harris, J., a t  F e b r u a r y  Term, 1927, of HAR- 
NETT. 

T h e  plaintiff inst i tuted th i s  action against  J. J. P i t t m a n  a n d  his 
brother, R. L. P i t t m a n ,  to  recover upon  a promissory note f o r  $3,112.50 
executed by  t h e  defendants to  the  plaintiff. 

T h e  evidence tended t o  show t h a t  on  o r  about  29 December, 1924, 
plaintiff sold a n d  delivered to t h e  defendant, J. J. P j t t m a n ,  sixty-nine 
bales of cotton. J. J. P i t t m a n  gave i n  payment  f o r  the  cotton a check 
d r a w n  o n  t h e  Merchants  a n d  F a r m e r s  B a n k  of Fa:yetteville f o r  t h e  
s u m  of $7,757.52. T h e  plaintiff presented t h e  check in due  course f o r  
payment  a n d  t h e  same was  protested. Thereupon,  on 1 J a n u a r y ,  plain- 
tiff inst i tuted a su i t  against  J. J. P i t t m a n ,  Weatherford-Crump Co., 
Southern  Rai lway  Co., a n d  F a r m e r s  a n d  Merchants  :Bank of Fayet te-  
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rille, and issued a warrant of attachment and claim and delivery. J. 5. 
Pittman had consigned the cotton to Weatherford-Crump Company, 
and it had been delivered to the Southern Railway for transportation 
and nas  then in transit. J. J. Pittman paid the plaintiff approximately 
$4,646.00, leaving a balance due of $3,112.50. The defendant Pittman 
testified that the Weatherford-Crump Company had deducted some- 
thing over $3,000 from his draft to cover shortage in weight of cotton 
sold by him on prior occasions to said Weatherford-Grump Company, 
and that this was done without his knowledge or consent, and for this 
reason his check was not good. 

After the civil action had been instituted by the plaintiff he tele- 
phoned the defendant, R. L. Pittman, to know if he could tell him any- 
thing as to the whereabouts of his brother, J. J. Pittman. R. L. Pitt- 
man testified that the plaintiff told him "that he had had a lot of trouble 
about a cotton transaction he had with him (J. J. Pittman),  had a 
check returned unpaid, and that he had to have his money, and if he 
did not have i t  by the next day or something to take the place of it that 
he was going to indict him (J. J. Pittman),  have him arrested and put 
in jail. . . . On the following morning he called me again and 
told me that unless he had the money or that matter was arranged by 
2 o'clock that he would see that he (J. J. Pittman). was arrested and 
put in  jail, and that if he wanted to take the matter up further that he 
could do so with his attorneys, Clifford & Townsend. I n  the mean- 
time my brother came in  from Charlotte on the 11:45 train that day. 
I signed a note for nothing in the world except to keep my brother from 
being arrested and put in  jail. I received nothing of value and did not 
owe the plaintiff anything. I signed the note about 12 o'clock. He  had 
given us until 2 o'clock to get the matter closed with his attorneys, and 
my brother carried the note to Lillington the same day and delivered it 
to Mr. Young, attorney for defendants, with instructions to deliver i t  
to Clifford & Townsend, attorneys for plaintiff." 

When the note fell due the defendant, R. L. Pittman, asked for an 
extension of time. This was granted and the defendants executed a 
renewal note. When the note fell due a second time the defendant, 
R. L. Pittman, again requested and received indulgence, and signed a 
renewal note, dated 15 July, 1925, and due 15 October, 1925, which is 
the note upon which the suit was brought. I n  October, 1925, the defend- 
ant Pittman refused to pay the note, alleging that the consideration 
thereof was illegal and against public policy, and that the note was 
void. J. J. Pittman, who purchased cotton from the plaintiff, is in- 
solvent. 
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The issues and answers of the jury thereto are as follows: 
1. Did the defendant, R. L. Pittman, execute the note sued upon to 

prevent a criminal prosecution of his brother, J. J. Pittman, threatened 
by the plaintiff? A. Yes. 

2. Was the indebtedness represented by the note ~ u e d  on contracted 
through the false and fraudulent representations of J. J. Pittman, as 
alleged in  the complaint? A. No. 

3. I f  so, what damages did the plaintiff sustain thereby? A. $3,112.50. 
4. Did the defendants fraudulently conspire anll confederate to- 

gether, and thereby induce the plaintiff to accept their joint note for 
the indebtedness of J. J. Pittman with no bona fide intention of paying 
said note, and thereby induce the plaintiff to take a nonsuit in  the case 
of J. P. Johnson against the Southern Railway Company, and others, 
thereby surrendering securities held by the Southern :Railway Company 
and Weatherford-Crump Company, one or both, to the damage of the 
plaintiff? A. No. 

5. I f  so, what damages is the plaintiff entitled to recover on account 
of the same? A. .. ... . .. . .. .. 

From judgment upon the verdict plaintiff appealed. 

J. C. Clifford for plaintiff. 
Young & Young for R. L. Pittman. 

BROQDEN, J. IS a bare threat to procure a warrant or to have a per- 
son arrested upon a criminal charge sufficient to invalidate a note given 
for a valid debt. arising out of contract? 

L2 

There is no allegation of duress in the complaint and no evidence 
thereof in the record except the threat made by the plaintiff to have the 
defendant, J. J. Pittman, arrested. So that the inquiry is narrowed to 
the sole question as to whether or not the threat made by the plaintiff 
constitutes compounding a felony or stifling a criminal prosecution, or 
obstructing the full and free exercise of the law with respect to the par- 
ticular case and the unhampered and unhindered application of the 
law to trial and punishment of the accused. I t  is a general rule of law 
in  this jurisdiction, running like a golden thread through the decisions 
from Smith v.  Grealec, 13 N. C., 126, to Aycock v. Gill, 183 N. C., 
271, that all executory agreements to compound felonies, to stifle crim- 
inal prosecutions of any and all kinds; to suppress evidence or to hinder 
or retard the full weibht and the free course of the criminal law are " 
contrary to good morals, enlightened conscience and public policy, and 
therefore void; and further that all notes or bonds given in recognition 
of such and upon such illegal consideration are invalid and not col- 
lectible, 
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There are many decisions of this Court declaring the invalidity of 
executory contracts of this nature. 

Agreements which have been held void in  this State as contrary to 
public policy may be classified as follows: 

1. To chill bidding at  a public sale or to retard or paralyze open and 
fair competition. But the rule does not extend so far  as to prevent 
several individuals from uniting in  their bidding, if i t  is done in  good 
faith and without an  inequitable or illegal purpose. Smi th  v. Greenlee, 
13 N. C., 126; Blythe v. Lovingood, 24  N.  C., 20;  Bailey v. Morgan, 4 4  
N. C., 352 ; Ingranz v. Ingram, 49 N. C., 188; King v. Winants, 71 
N. C., 469; HendersolzrSnyder Co. v. Polk, 149 N. C., 104. 

2. To assent to a nol. p-os. of a criminal case in consideration of the 
payment of a sum of money. Comrs. v. March, 89 N. C., 268. 

3. Not to prosecute for crime. Gamtsr v. Qualls, 49 N. C., 223. 
4. Not to appear as a witness against the accused. Thompson v. 

WhiSmam, 49 N. C., 48 ;  Vanover v. Thompson, 49 N.  C., 486. 
5. To  settle the estate of an intestate without taking out letters of 

administration, or taking the oath required or giving bond. Sharp v. 
Farmer, 20 N. C., 122. 

6. Giving a note for purchase price of stock in  a railroad, for pur- 
pose of enabling the company to secure state funds, with agreement that 
note was not to be paid. McRae v. R. R., 58 N.  C., 395. 

7. Securing a note and mortgage from a mother upon agreement not 
to prosecute her son. Corbett v. Clute, 137 N. C., 546. 

8. To "request court to be as lenient as possible" with one accused of 
crime or to mitigate the punishment. Aycock v. Gill, 183 N. C., 271. 

9. To withdraw a pending indictment. Lindsay v. Smith,  78 N. C., 
328. 

I n  other jurisdictions the following executory agreements have been 
held void as contrary to public policy: 

1. To destroy the evidence in a criminal case, to wit, a bottle of 
liquor. S. v. Carver, 69 N. H., 216; 39 Atl., 973. 

2. To have a husband discharged from arrest if the wife would 
execute a note. Jona v. Dannonberg Co. (Ga.), 37 S. E., 729. 

3. Not to have the defaulting cashier of a bank arrested. American 
National Bank v. Helling (Minn.), 202 N. W., 20. 

4, Not to prosecute for purchasing stolen hides. Fred Rueping 
Leather Co. v. Watks (Wis.), 116 N. W., 174. 

5. Promise to sign or be more likely to sign a petition for mitigation 
of punishment. Buck v. Bank, 27 Mich., 293. 

I n  all the cases in  North Carolina it appears that in each instance 
when the executory contract was made that there was an unlawful 
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agreement, and this unlawful agreement, express or reasonably implied 
from all the circumstances, constituted the corrupting and invalidating 
vice of the transaction. 

The various angles and aspects of the question are discussed in  an 
exhaustive annotation found in 17 A. L. R., 325. 

Our conclusion based upon all the decisions in  this State, and also 
upon a large number of decisions in other jurisdictions, is that the 
mere threat of arrest contained in  the present record does not of itself 
render the note in  controversy void. 

The first issue was submitted to the jury over the objection of plain- 
tiff. This objection is sustained. The issue omitted the essential ele- 
ment of unlawful agreement between the parties a t  the time the note 
was executed. The issue submitted in  Corbett v. Clute, supra, contains 
the essential elements prescribed by the law in such cases. Furthermore, 
the defendant alleged in the answer that the plaintiff "promised the de- 
fendant and the said J. J. Pittman that if the defendant would execute 
and deliver to the plaintiff the said note covering the amount of the 
alleged claim and the shortage on the part of said J. J. Pittman, that 
the plaintiff would not institute said criminal action and indictment 
against the said J. J. Pittman, but would forbear from said action. 
Issues ordinarily arise upon the pleadings, and the form of issue sub- 
mitted did not present the question as set up in  the pleadings. 

The judge charged the jury: "(Now the defendant, R. L. Pittman, 
sags that he is not liable on this note for the reason that he executed 
this note for the purpose of saving and keeping his brother, J. J. Pitt- 
man, from being arrested and put in jail, and that that was the only 
consideration for which he signed this note, and no other. 

Now, the court will charge you, gentlemen, in the outset that if you 
believe by the greater weight of the evidence-the burden being on the 
defendant, R. L. Pittman, to satisfy you by the greater weight of the 
evidence-that that was the consideration for which he signed this note 
and nothing else, that the law says that is against public policy, and he 
would not be liable on this note. I f  you believe by ];he greater weight 
of the evidence that was the only consideration for which he signed, 
namely, that he signed it in order to keep his brother, J. J. Pittman, 
from being arrested and put in jail; if you are not 30 satisfied by the 
greater weight of the evidence, then you would find that he is liable on 
this note which he executed and signed; that is  his only defense, and if 
so, he was not liable and ought not to pay it, and judgment could not 
be rendered against him, if he signed i t  for that reason and that reason 
only." 
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The  plaintiff excepted to the charge and the exception is  sustained. 
The vital question in  the case was not whether the defendant, R. L. 

Pit tman, was desirous of keeping his brother out of jail, but whether or  
not he endorsed the note for h is  brother by reason of an  unlawful agree- 
ment. 

Upon consideration of the entire record, we hold that  the plaintiff is  
entitled under the law to a 

Xew trial. 
- 

TOWN OF NEWTON, R. P. CALDWELL A N D  EVERETT T'ONG, TAXPAYERS 
OF CATAWBA COUNTY, v. STATE HIGHWAY COJISIISSION. 

(Filed 5 October, 1927.) 

1. Roads and Highways-State Highway Commission-Appeal and Error 
-Agreement of Parties-Constitutional Law-Statutes. 

Where the Supreme Court has deli\.ered .1ii o l ~ i n i o ~ i  I I ~ O I I  the :~utliorit~ 
of the State Highway Co~nmissio~l a i  to clinngc of rolltc of a hichnay 
co~lnecting two county-seat<, a petition iu  the cilnw. i ~ l t l i o ~ i ~ h  i ~ t  the 
request of both plaintiff and defendant, cmlnot be e~ltertaiued, tlle same 
not being authorized either by our Constit~ition or statutes i n  conformity 
therewith. Const. of N. C., Art. I V ,  sees. S, 9 ;  C .  S., 1411. 

2. Same. 
Where it is a matter of much general public interest, and the court 

below finds the fact that there is no substantial departure, an  approval 
is permissible under the decisions. 

THIS is a petition made by both plaintiffs and defendant in the above- 
entitled case. See S e w t o n  v. IIighzcay Commission, ante, p. 159. 

W .  C. Feimsfer,  W .  A. Self ,  Wilson STrarlicX: and Cl?yde R. Tlocy for 
plaintiffs. 

Assistant Attornry-General Ross for defendant. 

C L A R I ~ O N ,  J. The  joint petition made by both plaintiffs and de- 
fendant is as follo~rs : 

"Firs f .  That ,  i n  the opinion filed by this Court on 25 Junc ,  1937, the 
defendants n7ere enjoined from abandoning the existing road in Catawba 
County, designated as a portion of Statc Highway S o .  10, as nou 
located and maintained. 

Second.  That,  in a suit lately pending in Catamba County, between 
the same parties litigant, and involving the building of certain State 
highnays in  said county, all matters i n  controversy between the parties 
were amicably settled, subject to the approval of the court, and an 
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agreed judgment was entered, copy of which is annexed hereto and 
made a part of this petition. 
Third. That i t  is the desire and intention of the parties that the 

route from Catawba River to Newton, described in said agreed judg- 
ment and shown on the map annexed hereto, shall, when completed, be 
substituted for the existing and maintained location of Route No. 10, 
and, in  order that this agreement may be carried out, your petitioners 
are advised and believe that i t  was necessary that the injunctive relief 
granted by the court on 25 June, 1927, be modified. 

Wherefore, your petitioners now pray and move the court that the 
said cause be reopened by this Court and that the injunctive relief 
therein granted be modified to such extent as may be necessary to permit 
the agreed settlement between the parties to be carried out." 

Const. of N. C., Art. IV, sec. 8, is as follows: "The Supreme Court 
shall have jurisdiction to review, upon appeal, any d a h i o n  of the courts 
below, upon any matter of la* or legal inference. And the jurisdiction 
of said Court over 'issues of fact' and 'questions of fact' shall be the 
same exercised by it before the adoption of the Constitution of one 
thousand eight hundred and sixty-eight, and the Court shall have the 
power to issue any remedial writs necessary to give 11t a general super- 
vision and control over the proceedings of the inferior courts." C. s., 
1411. 

"Sec. 9. The Supreme Court shall have original jurisdiction to hear 
claims against the State, but its decisions shall be merely recommenda- 
tory; no process in  the nature of execution shall issue thereon; they 
shall be reported to the next session of the General Assembly for its 
action." 

I n  R. R. v. Horton, 176 N. C., at  p. 117, i t  is held: "This Court, hav- 
ing certified its opinion and remanded the case to the court below, is 
without jurisdiction to make any orders therein. It might have been 
brought before this Court by petition. to rehear, if filed in forty days 
after the opinion, in compliance with Rule 52 of this Court (174 N. C., 
841)) but this was not done. . . . (P. 1 . )  This Court is solely 
an appellate Court, except as to claims against the State; and when a 
decision on appeal has been rendered and certified, the jurisdiction of 
this Court is at  an  end. James w. R. R., 123 N. C., 299; Finlayson v. 
Kirby, 127 N.  C., 222; White v. Butcher, 97 N.  C., 7." Const. of N. C., 
Art. IT, secs. 8 and 9, supra; Cooper v. Comrs., 184 IT. C., 615; Dredg- 
ing Co. v. State, 191 N.  C., 243; Rule of Practice in  the Supreme 
Court, Rule 44, in 192 N. C., p. 858. See, also, annotation under C. S., 
1419. 
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Under the well-settled law of this jurisdiction, this Court cannot en- 
tertain the petition in  the form as presented. 

The matter is of much general public interest. The road is a link, 
or part, of No. 10, one of, if not, the most important road in the State. 

The road agreed upon, from Catawba to Newton, and approved by 
Judge Michael Schenck, as shown by the judgment and map attached, 
is substantially the same as indicated by the exhibits in the first Newton 
case, 192 N.  C., p. 54, approved by Judge James L. Webb, which judg- 
ment was affirmed on appeal to this Court. 

I n  the instant case, Judge Schenck, the careful and learned judge who 
heard the case, had all the evidence before him, and i t  is presumed that 
the facts found by him support the judgment in the absence of appeal 
or objections. Therefore, upon the face of the record, we see no reason 
why the judgment rendered by the judge below should not be approved. 
This course has been pursued in  a humber of cases in this State and 
permissible under our decisions. Millifig Co. v. Finlay, 110 N .  C., 411; 
S. v. Wylde ,  ibid., p. 500; Gilbert v. Shingle Co., 167 N .  C., 286; Cement 
Co. v. Phillips, 182 N.  C., 437; Corporation Corn. v. M f g .  Co., 185 
N.  C., 1 7 ;  8. v. Carroll, ante, 37. 

Petition dismissed. 

W. C. WHITE v. H. P. WHITEHURST, RECEIVER OF BANK OF VANCEBORO, 
A N D  THE NATIONAL BANI< OF NEW BERN. 

(Filed 5 October, 1927.) 

Banks and Banking-Bills and Notes-PaymentBank Purchasing Its 
Own Shares of Stock-Statutes-Consideration-Collateral. 

A bank may not cancel a note made to it in  consideration of shares of 
its stock delivered to it by the maker of the note he had purchased from 
a ~ ~ o t l ~ r r ,  it not al)pearing that the m:~ker of the rlote thus ca~lceled was 
insol\ent, or that the transaction was neccswry to pre\ent loss to the 
l)ajclcb bnuli,  a n d  pa jmen t  so made is not a valid defense in the hands of 
arrotller Ir :~~l l i  to which the note had been endorsed before maturity by 
tllc l).r)ee I):lnk ni; collateral security. 3 C. S., Y 2 O ( t )  ; C. S ,  234; Laws 
of 10'21, cli. 4, see. 45. 

APPEAI, by plaintiff from Cranmer, J., at February Term, 1927, of 
CRAVEN. No rrror. 

Action to have note for $500, executed by plaintiff, payable to the 
Bank of Vaiiceboro, and now held by the National Bank of New Bern, 
canceled and delivered to plaintiff, upon his allegation that same has 

2&104 
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been paid. Defendants deny this allegation. The  National Bank of 
New Bern prays that  i t  recover of plaintiff upon said note the sum of 
$500 and interest, together with its costs. 

Issues submitted to the jury were answered as follows: 
"1. Did plaintiff pay the note as alleged in  the cclmplaint? Answer: 

No. 
2. I f  so, is  plaintiff entitled to have the note del..vered u p  and can- 

celed ? Answer : No. 
3. I f  not, what amount, if any, is plaintiff entitled to recover from 

the receiver ? Answer : Nothing. 
4. I s  the defendant, National Bank of New Bern, the holder of said 

note in  due course? Answer: Yes. 
Upon the foregoing verdict, judgment was rendered (1) that  plaintiff 

take nothing by his  action; ( 2 )  tha t  the National Bank of New Bern 
recover of the plaintiff the sum of $500, with interest and costs. 

F rom this judgment plaintiff appealed to the Supreme Court. 

D. L. Ward for plaintiff. 
H.  P. Whitehurst and Ward B Ward for defendads. 

CONNOR, J. O n  7 April, 1923, plaintiff executed his note in  the sum 
of $500, payable to the order of the Bank of Vancsboro. On  1 3  De- 
cember, 1923, the Bank of Vanceboro was adjudged insolvent, and the 
defendant, H. P. Whitehurst mas duly appointed as its receiver. The  
said note, prior to its maturity, was endorsed by the Bank of Vance- 
boro, and deposited with the National Bank of New Bern as collateral 
security. 

Plaintiff alleges that he paid the said note to the 13ank of Vanceboro 
on 22 September, 1923, but that  the bank failed to cancel and deliver 
the note to h im;  that  he thereafter was informed that  the Kational 
Bank of New Bern had possession of said note; and that  said Xational 
Bank of New Bern has refused, upon his demand, 1.0 deliver the note 
to him. Both defendants denied that  plaintiff had paid the note as 
alleged. 

I n  support of his  allegation that  he had paid the note to the Bank 
of Vanceboro, prior to the appointment of the receircr, plaintiff testi- 
fied that  shortly before 22 Septernber, 1923, he became the owner, by 
purchase, of fire shares of the capital stock of the Bank of Vanceboro, 
standing on the books of the bank in  the name of one Gaskins; that  pur- 
suant to an  agreement with the cashier of said bank, he caused thc 
certificate for said shares to be endorsed by the said Oaskins, and there- 
upon delivered the same to the bank; and that  the bank accepted said 
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certificate ill ful l  payment of his note. H e  testified that  the cashier 
said, upon his delivery of the certificate to him, "I mill give you the 
note in  a day or two." 

There was evidence tending to show that  the directors of the bank 
authorized the cashier to accept the certificate for the shares of stock in 
payment of plaintiff's note. There was no evidence that  plaintiff, a t  
the time was insolvent; that  the note was not collectible in money, or 
that  i t  was necessary for the Bank of Vanceboro to purchase the shares 
of stock in  order to collect the note, or to prevent loss upon a debt pre- 
viously contracted. 

Plaintiff excepted to the instruction of the court to answer the first 
and second issues, "No," and the third issue "Nothing." Assignment 
of error based upon this exception cannot be sustained. There was no 
error i n  the instruction. 

I t  is provided by statute in this State that  "it shall be unlawful for 
any bank to make any loan secured by the pledge of its own shares of 
stock, nor shall any bank be the holder as pledgee or purchaser, of any 
portion of its capital stock, unless such stock is  purchased or pledged to 
i t  to prevent loss upon a debt previously contracted in  good faith." 
3 C. S., 220(t) .  Lams 1921, ch. 4, sec. 45. See, also, C. S., 224. 

I n  the absence of evidence tending to show affirmatively that  the 
shares of its capital stock w r e  purchased by the Bank of Vanceboro 
from plaintiff to prevent loss upon the note, such purchase was i n  viola- 
tion of the statute, and therefore void. Phosphate Co. v. Johnson, 188 
N. C., 419. Neither party thereto acquired any rights by reason of said 
transaction. The  delivery of the certificate for such shares was not a 
payment of plaintiff's note. The judgment that plaintiff recover noth- 
ing in  this action is  affirmed. 

The evidence tended to show that  plaintiff's note was transferred by 
endorsement of the Bank of Vanceboro to the National Bank of New 
Bern, prior to i ts  maturity, as collateral security for the payment of 
indebtedness of the Bank of T'anceboro to the Kational Bank of New 
Bern. There was no evidence that  such indebtedness had been paid, nor 
was there any evidence tending to show that  plaintiff has any defense 
or equity in respect to said note available to him against the Bank of 
Vanceboro. The  amount due upon the note n a s  not in controversy. 
There was no error i n  the instruction of the court upon the fourth issue. 
The  judgment that  t h ~  Sat ional  Bank of S e n  Bern recover of the 
plaintiff the sum of $500, intcrest and costs is affirmed. 

No error. 
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NATIONAL BANK OF SNOW HILL, RECEIVER, V. B. W. EDWARDS. 

(Filed 5 October, 1927.) 

Judgments-DemurreILConsent of Partie-Appeal and Errol.--Appeal 
Abandoned--Jurors--Constitutional Law. 

Where it appears of record that a demurrer has been entered by the 
defendant in a civil action and not appealed from, and the parties agree 
that the trial judge should find the facts and enter judgment, the judg- 
ment so entered is not erroneous by reason of the fact that a demurrer 
had once been interposed and abandoned. 

CIVIL ACTION, before Cranmer, J., at February Term, 1927, of 
GREENE. 

Plaintiff alleged that the National Bank of Snow Hill  was duly ap- 
pointed receiver of the Snow Hill  Banking and Trust Company on 
9 July, 1925, and that the Snow Hi11 Banking and Trust Company 
closed its doors on 16 May, 1925. Plaintiff further alleged that the 
defendant, B. W. Edwards, was secretary and treasurer of the Greene 
County Farmers Mutual Fire Insurance Company, ,and was a member 
of the board of directors and of the finance committee of said insolvent 
bank; that some time before the failure of the bank said Edwards, as 
secretary and treasurer of the Fire Insurance Company, deposited the 
sum of $3,500 in said bank to the credit of the Fire Insurance Com- 
pany, and shortly before the bank was closed and :receiver appointed, 
demanded security for said deposit. Thereupon, the cashier of the 
bank delivered to said Edwards as security for said deposit a note under 
seal which was the property of the bank. 

Under these allegations the plaintiff contends that the bank had no 
legal right to deliver the collateral security as aforesaid, and prays 
judgment against the defendant, B. W. Edwards, plmonally, the Fire  
Insurance Company not being made a party to the suit. 

The defendant demurred upon the ground that there was no allega- 
tion that the Fire Insurance Company had committed any fraud or 
other wrong in accepting the security. The demurrer was overruled 
and the defendant appealed. 

Thereafter, at  the February Term, 1927, Cranmer, J., entered a 
judgment of nonsuit. The plaintiff contends that Judge Cranmer had 
no right to render a judgment in the cause by reason of the fact that a 
demurrer had been theretofore interposed, and the d.emurrer overruled 
and an appeal taken to the Supreme Court. 

Upon disagreement of counsel the judge settled the case on appeal 
and the record discloses the following statement of what occurred at  the 
trial:  "This case was called for trial by the court . . . and the at- 
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torneys for plaintiff consented to the hearing thereof and conceded that 
i t  was unnecessary to impanel a jury and agreed that his Honor should 
decide the same upon the facts. Thereupon, the trial judge heard a 
statement of the facts in the case in open court. His  Honor inquired 
of counsel for plaintiff, upon these facts, if he thought he was entitled 
to recover, and the counsel for the plaintiff conceded that these were the 
facts in the case and desired that his Honor should enter such judg- 
ment as he might deem proper. Thereupon, his Honor entered a con- 
sent judgment as set out in the record. Counsel for the plaintiff assented 
to the procedure and form of such judgment, and no exception was at  that 
time entered or suggested thereto. On the day after this cause was 
heard and determined, as set out, the counsel for the plaintiff called to 
the attention of the court that there had theretofore been entered in this 
case a demurrer, which is set out in the record, which demurrer has 
been overruled by his Honor, Judge Cooke, and that a notice of appeal 
had been given from said order, but that it appeared from the record 
that no appeal had been perfected, and that the time and term for 
which said appeal would have been required to be entered had expired, 
and the defendant, in open court, announced that it had not perfected 
any appeal, and if any answer was necessary under the procedure of 
the court, that the same would be filed, and his Honor ruled and allowed 
that such answer might be filed by the defendant as he might desire, 
and then called the counsel for the plaintiff's attention to the fact that 
he had admitted the facts to be as was stated, and upon these facts he 
was not entitled to recover, and this being the court's opinion, he so 
entered the judgment." 

George M.  findsay and Rouse & Rouse for plainti f .  
J .  P. Frizzelle and L. I .  Moore for defendant. 

PER CURIARI. The plaintiff insists that the judge had no right to 
render a judgment in  this cause because of the fact that a demurrer to 
the complaint had theretofore been overruled and appeal taken to the 
Supreme Court and no answer filed. The record qhows that the appeal 
to the Supreme Court from judgment overruling the demurrer had not 
been perfected and counsel for defendant in open court announced that 
the appeal would not be prosecuted. Plaintiff did not move for judg- 
ment for want of an answer, but the record discloses that the plaintiff 
consented to the hearing thereof and agreed that his Honor should 
decide the same upon the facts. 

I n  pursuance of such agreement the trial judge rendered final judg- 
ment. 
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The principle of law involved is thus stated in Pepoples v. Norwood, 
94 N .  C., 172: "The purpose of summons is to bring the parties into, 
and give the court jurisdiction of them, and of the pleadings, to give 
jurisdiction of the subject-matter of litigation and the parties in  that 
connection, and this is orderly and generally necessary; but when the 
parties are voluntarily before the court, and by agreement, consent or 
confession, which in substance is the same thing, a judgment is en- 
tered in favor of one party and against another, such judgment is valid, 
although not granted according to the orderly course of procedure. 
Stancill v. Gay, 92 N .  C., 455; McLean v. Breece, 113 N .  C., 390. This 
judgment is 

Affirmed. 

(Filed 5 October, 1927.) 

Banks and Banking-Insolvency-Ibpositors-Action~Individual Lia- 
bility of Ofllcers-Pleadings-Allegations--Demurre? Statutes. 

In order for the depositor in a bank since becoming insolvent and in 
the hands of a receiver, to maintain a n  action personally against the 
individual officers of a bank for permitting the 'deposits to be received, 
it is necessary, among other things, to allege and prove the insolvency of 
the bank at the time the deposits were made, and the allegation that it 
was either insolvent then or the misconduct of the officials afterwards 
caused its insolvency, is insufficient, the alternative of the allegation 
being a wrong to the bank itself which may be sued upon by its receiver 
afterwards. 3 C.  S., 224(g). 

CIVIL ACTION, before Cranmer, J., at March Term:, 1927, of PITT. 
The plaintiffs on 7 April, 1923, deposited in the Bank of Vanceboro 

the sum of $2,200, receiving from said bank certifimtes of deposit for 
said sum. On 13 December, 1923, the Bank of Vanceboro was placed 
in the hands of a receiver. On 12 December, 1924, t:he plaintiffs insti- 
tuted an action against the defendants, who are directors of said Bank 

.of Vanceboro. 
The defendants filed a demurrer, which was overruled, and the de- 

fendants appealed. 

S. J .  Everett for plaintiffs. 
Moore & Dunn and Skinner, Cooper & Whedbee fov defendants. 

BROQDEN, J. The cause of action alleged by the plaintiffs is thus 
stated in  the fifth paragraph of the complaint: "That at  the time of 
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receiving the said deposit above referred to by the said bank, the de- 
fendants in this cause knew that the said bank was insolvent or was 
being handled in such a reckless manner and disregardful of the trust 
imposed in them, the law, safe banking, and good business, that i t  must 
become insolvent as a result thereof, as is hereinafter fully set forth, 
making the defendants personally liable to these plaintiffs by reason 
of the said acts and failure to perform and do their duty as directors of 
the said bank." 

I n  the succeeding paragraphs of the complaint, to wit, 6, 7 and 8, 
the 'reckless manner" of operating the bank by the directors is specified 
in detail, such as excessive loans to officers, failure to keep proper 
records, and otherwise disregarding the duties imposed by law upon 
the directors of banks. 

The chief ground of demurrer is stated in  the second paragraph 
thereof, as follows: ('For that the plaintiffs have no right to maintain 
this action against the defendants upon the grounds alleged in the com- 
plaint, and that if any right of action exists by reason of the matters 
and things alleged in the complaint, then such right of action is in the 
receiver of the Bank of Vanceboro heretofore duly appointed." 

Upon these pleadings only one question of law arises, and that is 
whether this case, upon the complaint as drawn, is governed by the 
principle announced in Bouglass v. Dawson, 190 N .  C., 458, or Bane v. 
Powell, 192 N .  C., 387. When money is placed in  a bank upon general 
deposit the relationship of debtor and creditor thereupon arises and the 
money passes from the depositor to the bank. Corporation Commission 
v. Trust  Co., 193 N. C., 696. 

As long as a bank is solvent, as defined by law, the officers and direc- 
tors are authorized to receive deposits and permit the bank to receive 
them. I n  other words, in  such case deposits are rightfully received. 
I f  such deposits, so made, are thereafter misapplied, lost or wasted 
through the negligence of the officers and directors, and as a result 
thereof the bank becomes insolvent, this is a wrong done the bank, and 
it or its receiver alone, nothing else appearing, can maintain the action 
for damages, and the principle of Douglass v. Dawson applies. But if 
the bank is insolvent at the time the deposit is made, then the officers 
and directors commit a wrong, under the law, in permitting the deposit 
to be made. I n  other words, the taking and receiving money from the 
depositor, thus swelling the assets of an insolvent bank, is a wrongful 
act done him personally and individually, for which wrong he alone 
can sue. I n  such event, the principle of Bane v. Powell applies. Hence, 
in S .  v. Hightower, 187 N .  C., 313, Stacy, J., writes: "The statute was 
designed to protect the depositing public against this kind of practice 
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on the part of officers and employees of banks, and they will be held to 
a strict accountability under its provision when they receive or when 
any such officer permits an  employee to receive deposits therein with 
knowledge of the fact that, by reason of the bank's insolvency, such 
deposits then being received are taken a t  the expense or certain peril of 
the depositors presently making them." The principle is further ap- 
plied by Connor, J., in Batne v. Powell, supra, as follows: "A violation 
of 3 C. S., 224 (g), by an employee, or by officers and directors of a 
bank, resulting in  damages to a depositor, is a wrong to the depositor; 
he and not the bank or its receiver is entitled to maintain an action to 
recover the damages resulting from such wrong." 

The distinction, therefore, between the two principles turns in  the 
first instance upon whether or not the bank was insolvent at  the time 
the deposit was made. The insolvency of the bank i 3  one of the essen- 
tial elements of the cause of action, and it must necessarily follow that 
such insolvency must be alleged in the complaint. 

There is no allegation in the complaint that the bank was insolvent. 
There is allegation that the defendants knew i t  was insolvent or that i t  
would become insolvent at  some time in the future "if the reckless man- 
ner" of operating i t  by the officers and directors was permitted to con- 
tinue for a sufficient length of time. I t  is, therefore, apparent that in 
the complaint, as drawn, an essential element of the cause of action 
against the defendants as directors is not alleged, arid for that reason 
the demurrer must be sustained. 

Reversed. 

BANK OF VANCE, RECEIVER or FARMERS AND MERCHANTS BANK, V. ETHEL 
D. CROWDER, R. B. CROWDER, HER HUSBAND, AND J. C. KITTRELL, 
TRUSTEE FOB THE COMMISSIONERS OF VANCE COUNTY. 

(Filed 5 October, 19'27.) 

1. Trusts--Implid Trusts-Fraud-Equity-Husband and Wife-Banks 
and Banking. 

Where the cashier of a bank has wrongfully appropriated the bank's 
money and buys lands, taking title to his wife, a trust is imposed upon 
the title in equity, by reason of the fraud, which may be followed by the 
bank into its converted form by suit for the purpose. 

2. Husband and Wif-Deeds and Conveyances-Gift+Presnmptions-- 
Evidence-Instructions. 

While there is a presumption of a gift where the husband uses his 
money fo r  the purchase of lands and takes title in his wife, it may be 
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rebutted by showing that the money belonged to the separate estate of 
the wife, or was derived from other sources, and when the evidence is 
conflicting it is reversible error for the trial judge to charge the jury that 
there was a presumption of a gift without fully charging the law arising 
thereon. 

APPEAL by defendants from Grady, J., at June Term, 1927, of VANCE. 
This was a suit in equity to establish a trust in land conveyed to 

Ethel D. Crowder, the feme defendant-the trust when declared to be 
subject to the deed of trust held by the defendant Kittrell as trustee. 
The real controversy is between the plaintiff and Mrs. Crowder. I n  
1912 the Farmers and Merchants Bank was organized as a banking 
institution under the Iaws of North Carolina and conducted a banking 
business until 16 April, 1924, when its doors were closed. I t s  principal 
place of business was in Henderson, the defendant, R. B. Crowder, serv- 
ing as its cashier during the time of its business activity. On 31 Octo- 
ber, 1922, W. P. Gholson and his wife conveyed to the feme defendant 
a lot in the town of Henderson at  the agreed price of $5,500. Of this 
sum $3,000 was paid to R. B. Crowder by Melville Dorsey' for the 
benefit of the grantee, who is his daughter, and was applied by Crowder 
in part payment of the purchase price. The remainder ($2,500) was 
paid in this way: James Plummer had executed his promissory note 
to the Farmers and Merchants Bank in  the sum of $2,500, bearing 
interest at 6 per cent until paid, and the defendant, R. B. Crowder, then 
cashier, discounted the note and credited the amount to his individual 
account. On 10 November, 1922, he gave his personal check on the 
Farmers and Merchants Bank for $5,500 in full payment of the amount 
due for the lot. The plaintiff's most material allegations are that R. B. 
Crowder fraudulently discounted the Plummer note for his own benefit 
and fraudulently used the amount thereof in the purchase of the land, 
the title to which was conveyed to his wife; that she was not a bona fide 
purchaser for value; that the money has not been repaid, and that the 
bank is entitled to have a constructive trust impressed upon the property 
to secure return to the bank of the amount thus misappropriated by 
Crowder. 

Separate answers were filed by Ethel D. Crowder and her husband. 
She alleged that she was a bona fide purchaser for value; that she had 
no knowledge of her husband's alleged malfeasance until some time after 
the whole amount of the purchase money had been paid by.her father 
for her benefit; that the full amount of the note discounted by her 
husband had been returned to the bank. She alleged also that she had 
made valuable improvements upon the premises. 
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I n  his answer R. B. Crowder alleged that in  discounting the Plummer 
note he had no fraudulent intent; that Mrs. Crowder had no knowledge 
of the discount, and that the amount had been paid back to the bank. 

Issues mere submitted to the jury and answered as3 follows: 
1. Were the lands described in the complaint paid for in whole or in 

part by R. 13. Crowder out of the moneys derived from the discounting 
of the James Plummer note, as alleged in the complaint? ilnswer : Yes. 

2. If so, x-hat amount of money belonging to said Farmers and Mer- 
chants Bank was invested in said lands by R. B. Crowder? Answer: 
$2,500. 

3. I f  such moneys were invested in  said lands, as alleged, has the 
same been repaid by the defendants or either of tkem ? Answer : No. 

4. I s  the plaintiff's cause of action barred by the statute of limita- 
tions? ilnswer : No. 

I t  was adjudged upon the verdict that the defendant, Ethel D. 
Crowder, is the holder of the legal title of a five-elevenths undivided 
interest in the land conveyed to her for the use and benefit of the plain- 
tiff and that this interest be sold by commissioners, The defendants 
excepted and appealed upon errors assigned. 

J .  P. d? J .  V. Zollicoffer, Perry & Kittrell and Kitirell & Kittrell f o r  
plaintiff. 
8. P .  HcDuffee and Thomas M.  Pittw~alt for defendants. 

A D A ~ ~ s ,  J. The action is prosecuted by the plaintiff for the purpose 
of impressing a trust, for its benefit as receiver, upon the town lot de- 
scribed in the deed from Gholson to Mrs. Crowder. The equitable 
doctrine upon which the relief is sought is not questioned. I f  R. B. 
Crowder held the proceeds of the discounted note as a trustee for the 
Farmers and Merchants Bank a trust resulted by operation of law for 
the benefit of the bank and under the doctrine of implied trusts the. 
fund could be followed into any property into which it was converted 
or invested unless affected by the rights of a bona fide purchaser for 
value, without notice. I f ,  on the other hand, he discounted the note 
with fraudulent intent he was a trustee ex maleficio, and against his 
fraud a court of equity would afford relief. "In such cases," says 
Bispham, "the interference of courts of equity is called into play by 
fraud as a distinct head of jurisdiction; and the complainant's right to 
relief is based upon that ground, the defendant being treated as a trus- 
tee merely for the purpose of working out the equity of the com- 
plainant." Principles of Equity, 149. I n  Mmsey v. Alston, 173 N. C., 
215, i t  is said: "A court of equity is not bound to wrest the property 
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from the wrongdoer by a rescission, but may mould its decree to the 
particular and controlling equity of the case and the real and substan- 
tial rights of the parties. . . . Equity makes use of the machinery 
of a trust for the purpose of affording redress in cases of fraud, and 
will follow the property obtained by a fraud in order to remedy the 
wrong, and only stops the pursuit when the means of ascertainment 
fails or the rights of bona fide purchasers for value, without notice of 
the frapd or trust, have intervened." Campbell v. Drake, 39 N. C., 94; 
Edwards v. Culberson, 111 N.  C., 342; Illfg. Co. v. Summers, 143 
N. C., 102; Bank v. Waggoner, 185 N. C., 297. 

While not contesting this equitable doctrine, the defendants say that 
Mrs. Crowder was an innocent purchaser of the property for value, 
without notice of any fraud or trust. I t  was some time after she had 
endorsed and delivered to her husband the check for $2,500 that she 
first heard of his alleged malfeasance. Indeed, his Honor plainly told 
the jury that there was neither allegation nor contention that she knew 
her husband had misappropriated the bank's money by investing it in 
her land. H e  gave the additional instruction that in no view of the 
law could Mrs. Crowder be an innocent purchaser for value ('so far  as 
the $2,500 is concerned"; that according to her admission her husband 
had paid $2,500 as a part of the price of the land, and that in contem- 
plation of law the payment was a gift. Their relation raised the p r e  
sumption of a gift pro tanto when he purchased the land and had the 
title conveyed to his wife; but this is a presumption of fact which is 
not conclusive, but rebuttable. Arrington v. Arm'ngton, 114 N. C., 116; 
Sherrod v. Dizon, 120 N.  C., 60; Evaww v. Cullens, 122 N. C., 55; 
Singleton v. Cherry, 168 N .  C., 402 ; Nebon v. Nelson, 176 N.  C., 191 ; 
Anderson v. Anderson, 177 N .  C., 401; Tire Co. v. Lester, 190 N. C., 
411, 416. 

The instruction complained of was evidently given upon the princi- 
ple that there was no evidence to rebut the presumption that the money 
was a gift. Though the testimony upon which the defendants rely as 
tending to repel the presumption of a gift was not full or comprehen- 
sive, we cannot hold as a matter of law that it should not have been 
submitted to the jury. Mrs. Crowder testified: '(1 have seen this check 
for $2,500 before; it was given to me to pay on the Southerland Stables, 
by my father, Melville Dorsey. I endorsed the check and gave it to Mr. 
R. B. Crowder to pay $2,500 on the Southerland Stables. At the time 
the lot was bought in November, 1922, my father paid $3,000 on the 
purchase price, and this was to pay the balance of $2,500 to complete 
the $5,500 purchase price. I was to return to R. B. Crowder the $2,500 
that he had paid on the property at  the time it was purchased." 
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A n d  h e r  f a t h e r  sa id :  "The reason I did not  fu rn i sh  t h e  en t i re  $5,500 
a t  t h a t  t ime instead of only $3,000 was because I could not do i t  . . . 
I paid f o r  i t  i n  t h e  final. . . . T h e  reason I did not  p a y  f o r  it earlier 
was  because I h a d  a very  sick daughter  i n  t h e  hospii,al, a n d  was under  
a g rea t  deal of expense, a n d  h a d  m y  taxes t o  p a y  f o r  two years, a n d  it 
was  using a l l  of t h e  ready  money I had,  and  a s  soon a.s I found  out  t h a t  
I h a d  money ahead, I pa id  it .  T h e  reason I was  pay ing  th i s  was f o r  i t  
to  be m y  daughter 's separate  estate." 

I n  o u r  opinion th i s  testimony, together with other  circumstances, i s  
some evidence t h a t  i t  was understood between t h e  part ies  t h a t  the money 
advanced b y  R. B. Crowder should be t reated a s  a loan a n d  not  a s  a 
gif t .  F o r  this  reason there  mus t  be a 

N e w  tr ia l .  

LEGGETT ELECTRIC COhIPAKY v. E. H. M:ORRISON. 

(Filed 5 October, 1927.) 

1. Principal a n d  Agent-Contracts, Wri t ten - Lands -- D e c e i t F r a u d -  
Actions. 

For a n  electric power transmission company to obtain a valid right 
with the agent of the owner, to enter upon the lands of the owner and 
erect its poles, etc., for the tra~ismission of its current, i t  is required 
that  the authority of the agent, to bind his principal, must be in writing, 
and where the power company, with the knowledge of the facts, ex- 
pressed or implied, has  erected its poles, etc., without the written au- 
thority of agency conferred, and the wife, the owner of the lands, re- 
pudiates the acts of the husband, acting a s  her agent, and causes the 
power company to remove them from her lands, a civil action for dam- 
ages founded on deceit against the husband will not lie. 

12. F r a u d  a n d  Deceit-Damage-Evidence. 
In order to  recover damages for fraud or deceit, i t  is necessary to 

show the representations, its falsity, seienter, deception and injury, in 
which representation must be definite, specific, materially false, know- 
ingly made with fraudulent intent, or in culpable ignorance of the truth, 
reasonably relied on by the promisee, and caused the loss in suit. 

CONNOR, J., did not sit. 

APPEAL b y  plaintiff f r o m  Nunn, J., a t  A p r i l  Terin,  1927, of EDQE- 
COMBE. 

George 111. Fountain for plaintiff. 
Gilliam & Bond and H. H.  Phillips for defendant. 

ADAMS, J. T h e  plaintiff, a corporat ion authorized by  t h e  laws of 
N o r t h  Caro l ina  t o  t ransmi t  electric power, entered in to  negotiations 
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with the defendant and his wife for the purpose of acquiring a right of 
way over the land which was owned by Mrs. Morrison. After repeated 
conferences between the parties the plaintiff failed to procure the grant, 
but, as alleged in  the complaint, the defendant subsequently told the 
plaintiff's agent that he and his wife had "agreed to extend the right of 
way upon the condition that same be not had on the road, but back 
from the road," and pointed out the place where the poles should be 
erected. I t  was alleged that on other occasions before any work had 
been done on the land the defendant held himself out as the agent of 
his wife and said that it would not be necessary for the agent to see her 
because she had approved and assented to "the extension of the right of 
way"; and, further, that the plaintiff, relying upon these representa- 
tions, erected its poles on the land and was afterwards compelled by 
Mrs. Morrison to remove them in consequence of which i t  had suffered 
financial loss. 

The action was laid in deceit and was prosecuted on the theory that 
the defendant was not his wife's agent. The plaintiff evidently knew 
that Mrs. Morrison owned the land and was affected with constructive 
notice that any par01 license which the defendant gave the plaintiff to 
enter thereon was revocable at  the will of the owner, and that any 
purported or intended grant of an easement or other conveyance of a 
permanent or continuing right in the land must have been evidenced by 
a written instrument duly executed and proved or acknowledged. 
McCracken v. McCrmken, 88 h'. C., 273; Eivett  u. McBeithan, 90 
N. C., 106; R. R. v. R. R., 104 N. C., 658; Herndon v. R. R., 161 
N. C., 650; Davis v. Robinson, 189 N. C., 589, 600. The alleged per- 
mission was not evidenced by any writing and the plaintiff incurred 
the hazard of Mrs. Morrison's objection to the entry upon her land. 
Her objection was made known to the plaintiff and the poles were re- 
moved. 

The essential elements of actionable fraud or deceit are the represen- 
tation, its falsity, scienter, deception, and injury. The representation 
must be definite and specific; i t  must be materially false; i t  must be 
made with knowledge of its falsity or in culpable ignorance of its truth; 
it must be made with fraudulent intent; it must be reasonably relied on 
by the other party; and he must be deceived and caused to suffer loss. 
I f  i t  be granted that the allegations in  the complaint state a cause of 
action the testimony offered by the plaintiff, in  our opinion, is not 
sufficient to establish all the elements of actionable deceit. The judg- 
ment is 

A5rmed. 

CONNOR, J., did not sit. 



318 I N  T H E  SUPREME COURT. [I94 

STATE v. LESLIE ROUSE. 

(Filed 5 October, 1927.) 

Criminal Law-VerdictEleven Juror-Consent - Judgment - Appeal 
and En-OP-Reversal-Constitutional Law. 

While it may appear upon the face of the record i n  a criminal action 
on appeal to the Supreme Court that the defendant had agreed that the 
verdict of eleven jurors, one being excused for sickness, should be re- 
ceived as valid, the defendant may nevertheless insist that the verdict is 
invalid, and it appearing that it was not rendered by a verdict of twelve 
men it will be declared invalid and a new trial ordered. 

APPEAL by defendant from Sinclair, J., at May Term, 1927, of 
LENOIR. New trial. 

Indictment for a felony. From judgment upon a verdict of guilty, 
defendant appealed to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
P. D. Croom for defendailtt. 

CONNOR, J. The record in this case contains an entry as follows: 
"While taking evidence, one of the jurors is taken very ill. By agree- 
ment of counsel for defendant, in the presence of defendant, and of the 
Solicitor for the State, the juror is excused. The case is concluded with 
eleven jurors." 

The contention made in  the brief for defendant filed in this Court 
that "the record does not disclose that the defendant agreed to anything 
other than to excuse the juror," is not supported by a fair  interpreta- 
tion of the record. I t  is manifest that defendant,, upon advice of 
counsel, then appearing for him, agreed that the trial should proceed 
with eleven jurors, and that their verdict should be ta'ken as the verdict 
of the jury. Otherwise, the learned judge, who presided at  the trial, 
would have found the facts, ordered the juror withdrawn, and that a 
new trial be had. 

The agreement, however, although entered upon t'he record in  this 
case in the presence of and with the consent of defendant, upon the 
advice of counsel then appearing for him, does not, upon well settled 
principles, preclude defendant from assigning as error, upon his appeal 
to this Court, a judgment rendered upon the verdict of eleven jurors. 
The decisions of this Court in  support of the assignment of error are 
unanimous. S. v. Berry, 190 N. C., 3 6 3 ;  S. v. Hartsfield, 188 N. C., 
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357; S. v. Wheeler, 185 N.  C., 670; S.  v. Pulliam, 184 N .  C., 681; S. v. 
Rogers, 162 N. C., 656; S.  v. Scruggs, 115 N. C., 805; S. v. Holt, 90 
N. C., 749; 8. v. Stewart, 89 N .  C., 564. 

The judgment having been rendered upon a verdict of eleven jurors, 
as shown by the record, cannot be sustained. The verdict is a nullity. 
The defendant is entitled to a 

New trial. 

STATE v. C. E. EUBAKKS. 

(Filed 5 October, 1927.) 

Criminal Law-~mbezzlement-~videnc&h'onsuit. 
Where there is evidence that an agent is charged with the duty of 

selling a load of tobacco upon a local market on behalf of the principal 
only, and accordingly receiving the price, he intentionally and wrong- 
fully conrerted it to his ow11 use, it is sufficient to constitute the crime 
of embezzlement, C. S., 4268, and sustain a verdict of guilty, on a motion 
as of nonsuit. C. S., 4643. 

APPEAL by defendant from Sinclair, J., at May Term, 1927, of 
LENOIR. 

Criminal prosecution tried upon an indictment charging the defend- 
ant (/a person over the age of sixteen years) with embezzlement. C. s., 
4268. 

From an adverse verdict and judgment thereon, the defendant ap- 
peals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General iVash for 
the State. 

Shaw d Jones for defendant. 

STACY, C. J. There is evidence on behalf of the State, from which 
the jury could and did find: (1) That on 4 October, 1926, the defend- 
ant, C. E. Eubanks, was the agent of the prosecutor, John Smith, and 
charged with the duty of selling, on the Greenville market, a load of 
tobacco and receiving the price therefor, the property of his principal; 
(2) that he did in fact receive such money amounting to $110; ( 3 )  that 
he received i t  in the course of his employment; and (4) that he inten- 
tionally and wrongfully converted i t  to his own use, knowing that i t  
was not his own. 
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This evidence was sufficient to constitute the crime of embezzlement, 
hence the case was properly submitted to the jury. B. v. Gulledge, 173 
N. C., 746; S.  9. Long, 143 N.  C., 674; 8. v. Connov, 142 N. C., 708; 
S.  v. Summers, 141 N. C., 843; 8. v. Blackley, 138 N'. C., 620. 

The motion for judgment as of nonsuit, made under C. S., 4643, was 
properly overruled. 

No  error. 

W. H. FRANCISCO v. PINE CLIFFE CAMP AND COTJNTRY CLUB AND 
W. B. WADSWORTH v. PINE CLIFFE CAMP AND COUNTRY CLUB. 

(Filed 5 October, 1927.) 

Judgments-Liens-Mechanics' Liens-Appeal and Errol.--Statutes. 
Where a laborer on a building being constructed has failed in his 

action to establish a lien on the puilding, and judgment is entered creat- 
ing only a judgment lien from which he has not appealed, the lien of the 
judgment takes effect from the time of its rendition, and does not relate 
back to the time of the filing of the lien in the clerk's office under the 
provisions of our statute relating to mechanics' liens so as to give it 
priority out of the proceeds of the sale of the property to the liens of 
other judgments theretofore entered. 

APPEALS by W. H. Francisco from Cranmer, J., at June Term, 1927, 
of CRAVEN. 

Controversy among judgment creditors relative to the proper distri- 
bution of proceeds arising from sale of defendant's land under execu- 
tion. The question presented is the right to priority of satisfaction out 
of said funds. 

From the order entered W. H. Francisco appeals, awigning error. 

Guion & Guion and D. H. Willis for plaintiffs. 
Whitehurst & Burden for appellees. 

STACY, C. J. These appeals present but a single question. I t  is 
this: When notice of claim is filed in the clerk's oflice by a laborer, 
mechanic or material-furnisher, and judgment subsequently rendered in  
an action by such laborer, mechanic or material-furnisher against the 
owner of the building for the amount of his claim, 'but in which the 
plaintiff's right to a statutory lien as a laborer, mechanic, or material- 
furnisher, is specifically denied, does the lien of said judgment take 
effect from the date of its entry, or would such lien relate back to the 
date upon which the laborer, mechanic, or material-furnisher filed notice 
of his claim in the clerk's office? 
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WARD v. AGKILLO. 

The question answers itself. H i s  Honor correctly held that  as W. H. 
Francisco failed to obtain a judgment on his  claim of lien as a laborer, 
mechanic, or material-furnisher, and did not appeal from the order 
awarding h im judgment as a general creditor only, the lien of the judg- 
ment entered in  his favor took effect from the date of its entry, 31 
January ,  1927, and not from the date of the filing of claim in the 
clerk's office, 30 July,  1926, which he failed to prosecute to a successful 
conclusion, and that  said judment was not entitled to  share in the dis- 
tribution of the proceeds, derived from the sale of defendant's land 
under execution, over other judgments, docketed prior to 31 January,  
1927. 

Affirmed. 

A. D. WARD ET AL. v. DORA AGRILLO. 

(Filed 5 October, 1927.) 

1. Judgments-Clerks of Court--Pleadings-Default and Inquiry-Ap- 
peal and Error--Resident JudgHurisdiction-Statutes. 

The power of the resident judge to hear appeals from the Superior 
Court clerk of the county of his residence must rest alone by statute, 
and he is without statutory authority to entertain such appeals involving 
the question as to whether the plaintiff in an action to recover for serv- 
ices rendered the defendant is entitled to a judgment by default and 
inquiry for the want of an answer. 3 C. S., 593; Const, of N. C., Art. I V ,  
sec. 11. 

2. Clerks of Court-PleadingsJudgments-Default and InquiryJuris-  
diction. 

The clerks of the Superior Court hare jurisdiction to hear and de- 
termine motions for judgment by default, etc., for the want of answer 
to the complaint filed in an action properly brought in their respective 
col~nties. 

APPEAL by defendant from judgment of J u n n ,  J., resident judge of 
Fi f th  Judicial  District, a t  Chambers. Appeal dismissed. 

Guion & Guion, D. L. W a r d  and Whitehurst  & Bardin  for plaintiffs. 
Skazv & Jones for defendant. 

COXKOR, J., Plaintiffs  i n  this action demand judgment that  they 
recover of defendant for professional services rendered, and expenses 
incurred by them, as attorneys and counsellors a t  law, in  defendant's 
behalf and a t  her request. 

21-194 
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The  summons, dated 31 Jlarch,  1027, and returnab'e in the Superior 
Court of Craven County on 1 5  -Ipril, 1927, was peisolially served on 
1 ,Ipril, 1927. On tlie return day plaintiffs filed tneir duly verified 
complaint. S o  answer has l m n  filed thereto by defendant. She  filed a 
motion before the clerk of tllc Superior Court for the removal of the 
action to tlie District Court of tlie United States for trial. The motion 
n a s  denied by the clerk on 5 May, 1927. Defendant's appeal from the 
order of the clerk, denying her motion for removal, was heard by the 
judge presiding a t  the J I ay  Term, 1927, of the Superior Court of 
Craven County. The  order of the clerk was affirmed. There mas no 
appeal from the judgnlent affirming the order of the clerk and denying 
defendant's motion for removal. T h e  record does not show that  de- 
fendant has taken further action to have the cause removed to the Dis- 
trict Court of tlie United States for trial. I t  is stiil pending in tlie 
State Court. 

After defendant's motion for removal had been denied, plaintiffs 
nloved before the clerk of the Superior Court for judgment by default 
and inquiry. 3 C. S., 593. F rom the refusal of the clwk to enter judg- 
ment upon this motion, plaintiffs appealed to the resi,lent judge of the 
Superior Court. LTpon the hearing of this appeal by the said judge on 
2 Ju ly ,  1927, at Xew Bern, N. C., both plaintiffs and d ~ f c n d a n t  appeared 
by their respective attorneys. After argument judgment was rendered by 
said judge, remanding the action to the clerk, with directions "to enter 
judgment for the plaintiffs in the form tendered, or i n  some other form 
of cquivalent effect." T o  this judgment defendant excepted. 

Thereafter, on 25 July,  1027, the clerk of the Superior Court ren- 
dered judgment for plaintiffs and against defendant, by default and 
inquiry, directing therein that  an issue be submitted to a jury to be 
empaneled at the next or a t  a subsequent term of the Superior Court of 
Craven County, for the assessment of damages, etc. To this judgment 
tlcfendant excepted. She has appealed therefrom to the judge of t h ~  
Superior Court. I t  does not appear that  this appeal has been heard or 
disposed of. I t  is still pending. 

This  action is here upon tlie appeal of defendant from the judgment 
of the resident judge, remanding the action to the clerk, wit11 directions. 
Only the validity of this judgment is, therefore, presented by this 
appeal. Defendant's contention that  the judgment is  void, for  that the 
residrnt judge was nithout jurisdiction to hear and determine the 
appeal from the clerk, is well founded. 

I n  S. c. Ray, 97 5. C., 510, it is held by this Court that  each judge 
of the Superior Court has general jurisdiction only in the judicial dis- 
trict to which he is assigned by statute enacted pursuant to the pro- 
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visions of section 11 of Article IT, of the Constitution of S o r t h  Caro- 
lina, except in case of the exchange of courts with another judge, or of 
special commission to hold a special term of court in a particular 
county. I t  is  there said that  "this seems to have been understood as the 
law ever since the present system of judicature was established." See 
Moore v. Moore, 131 N. C., 371, where i t  is held that  a resident judge 
holding court i n  another district cannot hear a motion to reduce ali- 
mony pendente l i te  i n  a suit pending in  the district in which he resides. 
The  judge assigned by statute to a district is the judge thereof for six 
months, beginning on 1 Janua ry  or July,  as the case may be. ffamil- 
ton v. Icard, 112 R. C., 589. The  resident judge has no jurisdiction, 
except such as has'been or may be expressly conferred by statute. 

I n  the absence of statutory provision to  that  effect, the resident 
judge of a judicial district has no jurisdiction to hear and determine 
an  appeal from a judgment of the clerk of the Supetior Court of any 
county i n  his district, rendered pursuant to  the provisions of 3 C. S., 
593, except when such judge is holding the courts of the district by 
assignment under the statute, or is holding a term of court by exchange, 
o r  under a special commission from the Governor. N o  jurisdiction is 
conferred upon the resident judge by the requirement of the Constitu- 
tion that  every judge of the Superior Court shall reside in the district 
for which he  is elected. The  General Assembly has power, however, to 
confer jurisdiction upon such judge by statute, as i t  has done in the 
case of a final order or  judgment, affecting the merits of the case, ren- 
dered in  a special proceeding, ex parte, where an  infant or the guardian 
of an  infant  is  a petitioner, C. S., 761; and also with respect to the 
hearing of restraining orders and injunctions. C. S., 832. There is no 
provision in  the recent statutes enacted by the General Assembly to 
expedite and reduce the cost of litigation, providing that  a resident 
judge may hear and determine appeals from judgments rendered by the 
clerks of the Superior Courts of the several counties as authorized by 
3 C. S., 593. 

The judgment appearing in the record rendered by the resident judge 
of the Fi f th  Judicial District, upon plaintiff's appeal from the refusal 
of the clerk to render judgment upon plaintiff's motion for judgment by 
default and inquiry, is void; i t  has no effect or  ~ a l i d i t y .  The  judge 
was without jurisdiction to hear and determine the appeal. 

However, the clerk has since rendered judgment upon plaintiff's 
motion, and defendant's appeal from this judgment to the-judge of the 
Superior Court is now pending. So th ing  appears i n  this record by 
which her right to be heard upon this appeal has been prejudiced. 
The  judge holding the courts of Craven County may hear and deter- 
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mine this appeal, without regard to the judgmeat of the resident judge, 
which has no force or effect, for the reason that  he was without juris- 
diction to render the judgment. 

I t  does not appear from the record upon what grounds the clerk 
first refused to render judgment npon plnintiff's motion-~vlletlier he  
mas of opinion that  he was without power to do so, or ~ rhe the r  upon 
consideration of the motion Ilc mas of opinion that  plaintiffs were not 
entitled to the judgment, upon their complaint. ,Is lye has subsequently 
heard the motion and rendered judgment, we conclude that  he was of 
opinion, when the motion Trns first made, that  he was without power. 
The  statute expressly confers upon hiin the power to consider tlic motion 
and render judgment in  nccordance therewith, if he wxs of opinion that  
plaintiffs, upon their complaint, ve re  entitled to judgment by default 
and inquiry. This  appeal must be 

Dismissed. 

AR'NIE MIZELL ET AL., CIIILDREN O F  JOHN ~IIZEI.L, I S F A S T S ,  ~\PPF..\ILISG ISY 

THEIR KEST FRIEXD, 11. H. ~IORRIS, A K D  JOHN JIIZELL ASU HIS IVIFX. 
MARIE MIZELL, ALL BEISG DEVISEES USDER THE WILL OF JVESTOS 
MIZEI.L, \-. R. C. BAZEAIORE A S D  J. W. COOPER, SHERIFF O F  ~ E I ~ ~ I I :  

COUNTS. 
(Filed 5 October, 1027.) 

I. EquityJudgments-Sales-Execution-Cloud on Title - Statutrs- 
Actions-Suits. 

Under the provisions of C. S., 1748, the slieriff'q sale of Inntl by esecn- 
tion under a judgment may now be restrnined hy snit i n  cq11it.v when it 
will cast an additional cloud upon the titlc of the owner of the 1:intlr 

2. SamcEstates-Debtor and Creditor-Void Limitations. 
Where a life estate is tlevi~etl to the tcst:itor's so11 ant1 c1i:inrecl 11y 

codicil to appoint a trustee to liold tlic title : i l l t l  to civc 11im thr fri l l  
rights of enjoyment of a life tclintit i n  tllc tbrt~~lt ;I crcmclitor slioultl I~riil:: 
action against him for n tlcbt: I l c l d ,  tlic co~itlition npon ~vl i i ch  tlic titlts 
is to be held in trust is void and his title :is triinnt for lifc will contin~~c 
for the duration of his life, and n sale Ily c\;ccntio~~ u ~ ~ t l c ~ ~  11 j ~ ~ ~ l g n ~ e ~ ~ t  
against him will not be enjoil~ctl as n f~irtlier clolltl I I ~ I ~ I I  Iiis titlc. ('. S., 
677. 

APPEAL by plaintiffs from judgnlent of Grad?/, J . ,  nt February Term, 
1927, of BERTIE. Affirmed. 

Action to restrain and enjoin dcfcildallt, sheriff of Ecrtic County, 
from selling lands situate in said county and devised to plaiiitiffs in the 
last will of Weston Mizell, deceased, under esecutio is in his hands, 
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issued upon judgments duly docketed in said county in favor of de- 
fendant, R. C. Bazenlore, and against plaintiff, John Mizell, upon alle- 
gation that said judgment debtor has no interest in  said lands, subject 
to the lien of said docketed judgments and to sale under execution, and 
for other relief. 

From judgment dissolving a temporary restraining order, and dis- 
missing the action, plaintiffs appealed to the Supreme Court. 

Craig (e. Pritchett for plaintiffs. 
Winston, lMatthews & Kenney for defendants. 

COXNOR, J. I n  Harris v. Distributing Co., 172 N.  C., 14, i t  is said: 
"It has been held in this State that an action cannot be maintained to 
restrain the sale of land under exccution upon the ground that the sale 
and deed made pursuant thereto will be a cloud on the title of the plain- 
tiff (McLean v. Shaw, 125 N .  C., 491)) but this has been changed by 
statute (Crockett v. Bray,  1 2 1  N .  C., 615), and a plaintiff can, under 
the law as it now exists, restrain a sale under execution if the deed 'of 
the officer who sells will not pass title, and will only throw a cloud 
upon the title of the plaintiff." C. S., 1743. 

The question as to whether John Mizell, the judgment debtor, has an 
interest in thc land described in the complaint, which is subject to the 
lien of the docketed judgments, and to sale under executions issued 
upon said judgments, and now in the hands of the sheriff, is presented 
for decision by the plaintiffs, the children of John Mizell, who allege 
that they are now the owners of said land. Plaintiffs, other than the 
judgment debtor, may maintain this action to have the judgments de- 
clared a cloud upon their title to said land and to restrain the sale and 
conveyance of the land by the sheriff, upon their allegation that such 
sale and conveyance mill constitute a further cloud upon their title. 
The judgment debtor, upon the allegations of the complaint, has no 
title to the land upon which a cloud can be cast. H e  joins his co- 
plaintiffs in the contention that he has no right, title, interest or estate 
in and to the land. They contend that he has been divested of all such 
right, title, interest or estate, as he took under the will of Weston 
Mizell, in accordance with its express terms. Defendants contend 
that John Mizell has a life estate in said land, and that same is subject 
to sale under execution now in the hands of the sheriff. I t  is admitted 
that the children of John Mizell own the land subject to such life 
estate. 

The last will of Weston Mizell, deceased, has been duly probated. 
I t  is dated 30 October, 1918, and contains the following item: 
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"Third. Subject to the t ~ v o  foregoing parngrnphs of this will, I loan 
to my  son, John  AIizell, for and duriilg his iiatural life, my Hope 
Tract  of land;  and at his death, if she is then living, I loan the said 
tract of land to Marie Mizcll, wife of my  said soil, so long as she 
remains his mido~v, and after the remarriage or death of said Xar i e  
Mizell, I give and devise the said tract of land in fee simple to tho 
children of my  said son, John Mizell." The two preceding paragraphs 
are not relevant to the question here to he decided. 

On 27 September, 1919, TVeston Ilizell executed a codicil to his said 
will, the pertinent provisions of which are as follows: 

'(First. I hereby revoke and cancel the third sectio~i and item of my 
said will and in lieu thereof make the following devise: 

'I give and devise my Hope Tract  of land, subject to items one and 
two of my  said will, to my son, John  hfizell, for and (luring his natural  
life, and a t  his death to his  children in fee simple; and in case of the 
death of any child of my said son, during his lifetime, leaving issue, 
the issue of such child, or children shall represent his, her or  their 
parent or  parents and take the share which said child or children would 
have taken had he, she or they been alive a t  the death of my  said son, 
John  Mizell.' " 

On 8 January,  1921, the said Weston Nizell executed'another codicil 
to his  will, i n  words as follows: 

"First. Section 3 of said will and testament as changed by codicil 
heretofore made on 27 September, 1919, will stand, except that  the said 
life estate to said John Mizell be on the following contingency: 

'If the said John  Mizell shall become involved, and if any creditor 
or creditors of the said John  Mizell shall seek to subject the said lands 
to the payment of his debts, either by way of executio.1 or otherwise, or 
if the said John hfizell shall attempt to convey the same by way of 
mortgage to secure debts, then said estate of said J-ohn Mizell shall 
instantly cease, and shall vest i n  his children in fee simple, this to 
include children already born or which may thereafter become born to 
h im in legitimate wedlock. 

And further that  in case the said estate should so vest in said chil- 
dren by reason of such subjection to debts or transfer as security, then 
said J o h n  Mizell shall have the full  use and privilege of using said 
land and houses, etc., on said lands during his natural  life without 
accounting to or paying to anybody the rent for any use and occupa- 
tion of same. 

'And further,  the estate to his  children shall not lapse as to any 
child born a t  time of this will and codicil taking effect, but, if neces- 
sary, the courts and law will appoint a trustee to preserve and protect 
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said title of such unborn children, who shall share equally with the 
children already born to said John hlizell.' " 

Plaintiffs, conceding that John Xizell, under the will of Weston 
Nizell, took a life estate in the lands upon which the sheriff has levied, 
and ~vhich he will sell under the executions now in his hands, unless 
restrained from so doing, contend that said life estate ceased upon the 
happening of the contingency as provided in the codicil dated 8 Janu- 
ary, 1921, for that a creditor of John BIizell is now seeking to subject 
said lands to the payment of his debts by way of execution. But for 
the provision in the codicil, dated 8 January, 1921, this contention 
would be well founded. I n  TVool v. Fleetwood, 136 N. C., 461, Walker,  J., 
says: " A  distinction is sometimes to be found in the cases between a 
condition against alienation or anticipation, coupled with a provision 
that the life tenant and his assigns shall lose the estate if the condition 
is broken, and that it shall go over (which makes it a limitation), and 
one by which he is conlpelled to keep the property so that neither his 
grantees nor any third person can get hold of or enjoy it, the latter 
condition being declared as void, and the former as ralid. We need not 
pass upon this distinction as there is no limitation over in this case.'' 
See Nebane v. Mebane, 39 N .  C., 131. 

I n  the instant case there is a limitation over to the children of John 
Mizell, upon the happening of the contingency, upon which his life 
estate in the land shall cease. However, it is provided in the codicil 
that although the life estate of John Mizell shall cease, upon the hap- 
pening of the contingency, he shall thereafter, nevertheless, have full 
use, and privilege of using the land, together with all buildings thereon, 
without accounting to his children or to any one else for rent. The 
manifest purpose of this last provision is that the life estate of John 
Mizell in the land, upon the happening of the contingency, shall cease, 
only insofar as the rights of creditors are concerned. This is at least 
the effect of the provision, for if the same is valid, notwithstanding the 
happening of the contingency upon rh ich  his life estate shall cease, 
John Mizell shall remain in possession of the land, with all the rights 
and powers with respect thereto, during his natural life, which are 
incidents of a life estate. This provision must be held void and of no 
effect, upon the principle stated by Ru,f in,  C. J., in  Alebane v. Mebane, 
39 N. C., 131. After reviewing a number of cases, in which this ques- 
tion was presented, he says: "The foregoing cases sufficiently establish, 
that by the use of no terms or art  can property be given to a man, or to 
another for him, so that he may continue to enjoy it, or derive any 
benefit from it, as the interest, or his maintenance thereout or the like, 
and at  the same time defy his creditors and deny them satisfaction 
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tllcrcout. The  thing is impossible. As long as the property is his, i t  
must, as an incident, bc subject to his t l~bts ,  provided only that  i t  be 
t angible." 

We concur in the opinion that  thc codicil dated 8 January ,  1921, is 
void and of no effect. This opinion is  supported by many authoritative 
tlrcisions of this Court. I j a ~ k  2.. I I e n f h ,  187 X. C., 6 4 ,  Vaughn  v. Wise, 
l.i", C., 31; Ricks v. Pope, 120 N. C., 52 ;  Pace  v. Pace, 73 N. C., 
125; Xcbanc v. ~ l l e b a t l c ,  39 N.  C., 131; Banl; v. F o ~ n r y ,  37 N. C., 184; 
Dick P .  l ' i f ch for r l ,  21  S. C., 480. Indeed, i t  would be absurd, as 
R11fb1, c. J., s a p ,  if the law were otherwise. 

We find no error. Tlie life ?state of John Mizell in the land levied 
upon by the sheriff, wlietl~cr the same be legal or equitable, is subject to 
sale undrr  executions issuccl upon the judgments reccvered by defend- 
ant, R. C. Bazrmore, against the said John  hfizell. C. s., 677. The  
temporary restraining order was properly dissolved, and the judgment 
tlismissing tlic action is 

Affirnlcd. 

WISE SUPPIJI' COhIPhNT V. JOHN 13. DAVIS A X D  WARREN 
DEVE:I,OI'JIENT COJIPAST, INTERVESEII. 

(Filed 5 ~c tobe r ,  1027.) 

Landlord and Tenant-Contracts - Options - Advanccbments - Liens-- 
Statutes. 
h contract cspressctl :nit1 l1n1~orti1i~ to be n leaw of lands for ngri- 

c ~ ~ l t n r : ~ l  l~nrj~oses,  doc^ 11ot cl~;ln:.e the relntionsliip of landlord and 
ten:~nt hetneen the parties upon t l i ~  ground that if t h ~  amount of stipu- 
lntetl rent sliould bc pritl nt n certain time it should be regarded as n 
credit nlmi the purclinse of the Inl id  a t  ;I st;itetl l~ricu, it 11ot :~~)l)enrin:. 
t l ~ t  the tra~~s;lction of the co~~templnted purchase had beell made uiider 
option given; and the laildlortl or one to whom the contract has been 
validly :~ssignccl may enforce statutory lien, C. S., 0335 in priority to thr 
lien of one furnishi~~:: ;~tlvniicvments fcr the cultirntion of the crop. 
C.  S., 2450. 

A I ~ ~ ~ ~ i ~  by plaintiff from Grady,  J., at J anua ry  Term, 1927, of 
WARREN. dffirmed. 

Action to recover possession of certain crops made by defendant, 
John  R. Davis, during the year 1926, upon lands si-uate in  Warren 
County. 

Plaintiff contends that  i t  is entitled to said crops by virtue of a lien 
for advancements made by it to defendant, pursuant to an agreement in 
writing, duly registered, as required by statute. C. S., 2480. 
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I n t e r ~ e n c r  contends that  i t  is  entitlcd to said crops by virtue of a 
landlord's lien arising out of a rental rontrnct betwceri the owner of the 
land and defendant, Jollii R .  Davis. C. S., 2333. I t  is the holder by 
assignment of a note executed by Davis and payable to the owner of the 
larid for rent. 

S o  allswer was filed by tlpfendant, John  R. Davis. Tlle controversy 
prcscntctl for decision arises solely out of tlie conflicting claims of 
plaintiff and intervener. 

Uy agreemcnt, trial by jury was waived. From jutlgrncnt upon the 
facts as found by the jutlgc, plaintiff appealed to the Supreme Court. 

,I. 1 I .  Ilridgers and Williams & Banzct for plainti f .  
E'. tf. G i h h  and Polk R. Polk for in f e~cener .  

C o s x o ~ ,  .T. Tlic coutrorersy bet\?-een the plaintiff and the intervener 
inrol\ es, priinnrily, tlic c o ~ ~ ~ t r u c t i o n  of the contract between L. J. King, 
tlie onner of tlic lantl upon ~vliicli the crops were grown, antl the de- 
fcntlant, John R. D a ~ i s .  I f  thcir rrlationship n i t h  respect to the said 
land, ns establislied by tlic contract, \\.as that  of wndor  and vendee, 
then tlic ititervcner, clnin~ing under tlie owner of the land, has no lien 
u p o ~ l  tlic C P O ~ S ,  antl is  not entitled to their possession. On the other 
hand, if Dnvis cultivated tlle land, under the contract, as a tenant of 
L. J. King, o w w r  of the land, the intervener, as assignee of the rent 
note csccutcd by tlic tenant ant1 p:ryable to tlie landlord, has n lien upon 
the crops, superior to that of plaintiff for advancements. C. S., 2355. 

On 10 February, 1026, J o l ~ n  R. Dal-ij esccutetl his note for $500, 
p a p h l r  ou or hcfore 13  S o w m l v r ,  1016, to the ort1r.r of L. J .  King. 
This note rontains a rccital as follows: "This is for rent for the year 
1026 of a part  of the old H a n k s  Place of about thir ty (30) acres 
(it bcillg for tliat part of saitl placc on nhich his former residence is 
locntt t l ) ,  situated in TITalwl~ C'ounty, Ha\\  tree Township." Tlic note 
n.as trnnsferrctl and assigned by L. J .  King to the interrener. On 23 
Sol-clliber, 1026, Jolni R. D n ~ i s  paid to the intervener, to be credited 
on wid notr. tlie sum of $263.W. S o  other payment has been made on 
the notc. The  crop. in controxcrv -ryere grown during the year 1926 
by John R. Davis upon the lantl describd in the note. 

C o n t c n i p o r n n e o ~  \lit11 the (~xecutioli of the said note, L. J. King 
entered into an agreement nit11 John R. Davis, ~ i h i c h  was in writing 
and is as follows : 

"TVarrenton, S. C., 10 February, 1926. 

"Having this day rented John R. Davis about thir ty acres of my land, 
known as the old Hawks Place, situated in Warren County, Hawtree 
To\vnsliip, S. C. (it being for tliat part of said place on which the resi- 
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dence is located), I hereby agree to sell him said place at  the price of 
eighty dollars ($80) per acre, on or before 15 Xovember, 1926, pro- 
vided he pays me the full sum of $500 for rent of said place for the 
year 1926. 

"Time is the essence of this agreement. Should the $500 be paid as 
outlined above, I will sell him said place a t  $80 per acre, deducting the 
$500 from this price, he giving me deed of trust and notes for the full 
amount of the balance of the purchase price of said land. All notes to 
bear 6 per cent interest, and payable annually, one note for one-fourth, 
pay 15 November, 1927; 1928, 1929 and 1930. 

"L. J.  KIN^. 
'(Witness : 13. L. NEWELL." 

Plaintiff's contention that by virtue of this contract the relation of 
vendor and vendee was established between L. J. King and John R. 
Davis cannot be sustained. By the terms of the contract, John R. 
Davis had an option to purchase the land, provided he paid to L. J. 
King, his lessor, on or before 15 November, 1926, the sum of $500. I t  
does not appear that he paid the said sum, or undertook to exercise his 
option, certainly at  any time prior to the date of the lien given by him 
to plaintiff for advancements, or at  any time prior to the making of 
said advancements by plaintiff. At  the time the advancements were 
made, no change in the relationship established by the contract, had 
been made. 

I n  Burwell v. Warehouse Company, 172 N. C., 79, construing a 
contract similar in all essential features to that involved in this action, 
this Court held that the relationship between the parties thereto was 
that of landlord and tenant, and not that of vendor and vendee. I t  
is there said: "The agreement in this case does not create the rela- 
tion of vendor and vendee, as contract of sale does not appear upon the 
face of the paper to have been perfected. The effect of the instrument 
appears upon its face to give to Arrington an option on the place and a 
definite time within which to exercise his right. I t  is expressly pro- 
vided that time shall be of the essence of the contract. Under such con- 
ditions, we see no reason why i t  was not competent for the parties to 
occupy the relation of landlord and tenant towards each other pending 
such period." 

I t  was there held that the owner of the land, by virtue of his statu- 
tory lien as landlord, was entitled to recover possession of the crops. 

Burwell v. Warehouse Company is cited with approval in Jerome v. 
Setzw, 175 N. C., 391, and is authoritative upon the question presented 
by this appeaL 
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The only interest which Jolin R. Dar is  had in the land upoil which 
the crops involved in this actioii were grown, a t  the time plaintiff 
agreed to make advancements to him, or at the time the advancements 
were made, was as tenant or lessee of the owner of tlie land. Plaintiff 's 
lien for ad~ancements  is subjecat to the lien of the landlord for rent by 
the express pror-isions of the statute. C. S., 24SO. There was no error 
i n  tlic judgment that  the intcrwncr,  as assiguce of the landlord, recover 
possession of the crops for the purpose of e~iforcing its lien. 

Thc rent to be paid by tlie tenant to the landlord x a s  fixed by con- 
tract between tlie parties prior to tlie m t k i ~ t g  of ad~aiicernents to the 
tenant by plaintiff. I t  is ininlaterial \\liether sucli rent Tvas reasonable 
or not. Plaintiff made tlie advancements after the rental contract had 
been made. I t s  lien for ad~,ancemcnts is subject to all the terms of the 
rental contract, which it could haye ascertained before making the ad- 
~ancements .  The  contract between the landlord and his tenant, as  to 
the amount to bc paid as rent can~iot  be altered, certainly in  the absence 
of allegations and proof of fraud, ill accordance with the contentions of 
plaintiff. 

I t  sliould be noted that no controversy between the parties to  the 
rental contract is  involved in  this action. Both the plaintiff and the 
intervener rely upon statutory liens in support of their claims to the 
crops made by defendant Davis upon land which he rented from L. J. 
King. We find no error. The judgment is 

Affirmed. 

BASIC O F  T'AKCE, RECEIVER OF F ~ R M E R S  A S D  MERCHANTS RANK, V. ETHEL 
D. CROWDER AKD I<. B. CROWDER. 

(Filed 5 October, 19'7.)  

1. Husband and Wife--Deels and Conreyanres-Gifts-Presumptions- 
Instructions. 

\Were the cashicr of :I 1):ink rniual)prolxiated its f~uids and uqed it as 
a part pajme~it for lantlc to  nhic.11 he takes title in his nife, ant1 there 
is no  evide~~ce tentling to shon that the wife repdid her hncband or that 
it was repnit1 to the bank, it rnisec: a pre<umption of a gift by the hns- 
band to his wife, which equ~ty will set aside a t  the suit of the bank, and 
an in\tructiou that the law presumed the gift is, upon the evidence, not 
rrroneous. 

2. JVitnesses-Bookkeeping-Exptl.ts-Banks and Banking-Meaning of 
Entries of Books of Bank-Embezzlement. 

An expert wi t~~ess  propcrly qualified lunr testify to entries rntttle Irr it.: 
cashier upon the b001is of a b a l k ,  and their meaning tending to shorn his 
defalcation, when material to the inquiry. (See, also, Bank 1;. Crozcdcr, 
atlte, 312.) 
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APPEAL by defendants from Grady, J., at June Term, 1927, of VANCE. 
The verdict was as follows : 
1. Were the lands described in the complaint paid for, in whole or 

in part, by the money belonging to the Farmers and Merchants Bank, 
as alleged in  the complaint? Answer : Yes. 

2. I f  so, what amount of money belonging to said bank was invested 
in said lands? Answer: $600. 

3. I s  the plaintiff's cause of action barred by the statute of limita- 
tions? Answer : No. 

Kittrell & Kittrell, Perry & Kittrell and J.  P. & J .  H.  Zollicoffer for 
plaintiff. 

D. P. McDuffee and Thomas M. Pittman f o r  deferadants. 

ADAMS, J. I t  was alleged by the plaintiff, and all the evidence tended 
to show, that R. B. Crowder, cashier of the Farmers and Merchants 
Bank, while heavily indebted to the bank, discounted a promissory note 
for $600, which was then its property, without consideration therefor, 
and deposited the amount of the note to his personal credit; that with 
this money he purchased from J. A. Pilley and his wife a lot containing 
three acres and a half; and that he had the title thereto conveyed to his 
wife, Ethel D. Crowder. I n  her answer Mrs. Crowder admits the pur- 
chase was not made with her money, and there is no evidence that she 
has repaid her husband or the bank. The defendants neither testified 
nor introduced any witness; and there was no evidence tending to rebut 
the presumption of a gift from the husband to the wiEe. 

The jury were instructed to answer the issues as they appear of 
record if they found the facts to be as testified to by all the witnesses. 
In  this instruction we find no error. Admission of the testimony of the 
expert witness as to the entries found in the books kept by the cashier 
and their meaning was not improper. S. t i . Hightower, 187 N. C., 307; 
Loan Asso. v. Dawis, 192 N. C., 108. TVe have given attention to the 
other exceptions to the admission of evidence and to the judge's charge 
and find in them no sufficient grounds for a new trial. The equitable 
doctrine upon which the relief afforded by the judgment is founded is 
set forth in Bank v. Ethel D. Crowder et ul., ante, 312, and need not be 
repeated here. The record presents no adequate reason for disturbing 
the judgment. 

No error. 
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J. E'I<ASI< SJIITH, OTIIO SJIITII. A. I:. P.iRI<S, A. nT. PAILI<S, E. 1'. 
I).iKII.',L. FI<SSEI,I, HISSOX, CIICII, I'AI{I<S, ROWLASD PARKS, 
1II:SI;T IJAItll, J. I3. SMITH, CHARLIE PARKS, B. E. PARKS, OK 

~!KII . \ I .F  O F  TJIF:XISEI.YES ASL) ALL OTHI'R ISTEKESTEI) CITIZESS .4ND TAS- 
P . \ Y E I ~ S  JYIIO MAY COME IS ASD JIBKE THEMSELVES PARTIES HEREIK, v. 
STATl.: HIGIIJVAT COXJIISSION. 

(Filed 5 October, 1927.) 

Roads and Highways-Highways-State Highway Commission-Statutes 
-Location of Roads-County Commissioners--Final Adjudication- 
Injunction. 

TThere thc road-governing body of a county has objected to the loca- 
tion of one of its highways leading to the county-seat of an atljoinirlg 
county, and has entered into the question of the proper route with the 
State Highway Commission, and thereafter, with conhent of the county 
road-governing body a route has been selected without material variation 
from that given in the legislative map and fiat: Held, the power of the 
State Highway Commission to slightly or i~nrnaterially vary the locatioli 
of the highway in question is not a t  an end until its final acceptance 
thereof, and the work thereon will not be enjoined thereafter, at the suit 
of the taxpayers of the county. Chapter 2, sec. 7, Public Laws of 1021. 
Ca1-1yle v. Highway Corn., 193 K. C., 48; h7ewtom v. Highrcc l~  Com.,  a)~te, 
170, cited and approved. 

APPEAL by plaintiffs from Harris, J., a t  April Term, 1927, of WAYNE. 
Affirmed. 

D. H .  Bland and TV. S. O'B. Robinson for plaintiffs. 
Assistant Attorney-General Ross and Kenneth C. Royal1 for de- 

fendant. 

CLARI~SOS, J. This  is  an  action brought by plaintiffs against de- 
fendant in which the provisional remedy of injunctive relief is asked. 
A restraining order was granted plaintiffs and came on for final hear- 
ing a t  April  Term, 1927, Wayne Superior Court. The  court below, 
from the pleadings and affidavits, found the facts as shown by the 
record. 

The material facts found for the determination of this action are  as  
follows: "Section 5. From 31 l l a y ,  1921, to  28 September, 1926, the 
location of the Goldsboro-Snow Hi l l  road was the subject of negotia- 
tions between the State Highway Commission and the Wayne County 
road authorities. A number of resolutions were passed by the Wayne 
Highway Commission, and the commissioners of Wayne County, and 
numerous personal interviews were had. At  least six different locations 
were surveyed and discussed, and finally the location now contended for 
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by the defendant was surveyed and adopted by the State Highway Com- 
mission, and formally accepted by the Wayne Highway Commission, 
by resolution offered in evidence dated 28 September, 1926." 

Based on the finding of facts the court below held: "That the road 
from Goldsboro to Snow Hill, designatecl on the map as route 102, has 
not been definitely and finally located and taken over by the State 
Highway Commission prior to 28 September, 1926, and that the definite 
location thereof by said State Highway Commission on or about said 
date, as designated on the map offered in evidence, is a valid exercise of 
the authority conferred by law on said State Highway Commission. 
. . . I t  is, therefore, considered, ordered and decreed by the court that 
the restraining order heretofore issued in this cause be and the same is 
hereby dissolved." 

We are of the opinion that the judgment of the oourt below on the 
facts found was correct. 

I n  Carlyle v. Highway Corn., 193 N. C., at p. 48, this Court said: 
"We are, therefore, of the opinion that the statute means that when an 
existing highway has been designated, mapped, selected, established and 
accepted by the State Highway Commission as the sole and independent 
connection between two county seats in compliance with the formalities 
prescribed by the statute that this is a location of the road as a perma- 
nent link of the State System of Highways." 

I n  Newton v. Highway Corn., ante, at p. 170-1, this Court said: 
"(1) That the defendant, in the free exercise of its discretion, selected 
the existing road between Statesville and Newton as a permanent link 
of the State Highway System. (2) That in  the construction of said 
road the statute authorizes the defendant to make such changes and 
relocations of said existing highway as it may deem necessary for the 
efficient and economical construction thereof. (3) That the road pro- 
posed by the defendant, indicated on the map as the orange line, or 
Line No. 3, is a radical departure from the highway already selected 
and incorporated by the defendant as a permanent link in the State 
Highway System, and that such proposed road is not a change or relo- 
cation of the highway selected, but is a totally new and independent 
project, and does not comply with the meaning and intent of the law 
as written." 

Recognizing the now settled law in  this jurisdiction, the defendant in  
its brief says: "We submit that, upon this statement of facts, abundantly 
supported and uncontradicted in  the record, that the first and only 
location of the Goldsboro-Snow Hill  road ever definitely settled and 
agreed upon between the State Bighway Commission and the road gov- 
erning body of Wayne County, was this location set out in the record, 
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page 34, and adopted and approved 28 September, 1926, and that, under 
the doctrine of S e w t o n  v. B i g h w a y  Com., ante, 159, and Carlyle v. 
Highway Corn., 193 N. C., p. 36, became final and constitutes 'a link 
or part  of the State Highway System.' " 

I n  the present action the road leading from Goldsboro to Snow Hi l l  
was never taken over in accordance with the laws of 1921, ch. 2, sec. 7. 
The  facts as found disclose that  the chairman of the Sta te  Highway 
Commission, on 26 April, 1921, mapped the roads for Wayne County, 
i n  accordance with the legislative map and fiat, and notified the road 
governing body of Wayne County, the Wayne Highway Commission. 

P a r t  of the section of the statute pertinent provides: "If no objection 
or protest is made by the board of county commissioilers or the county 
road-gorerning body of any county, or street-governing body of any 
city or town in the State within sixty days after the notification before 
mentioned, then and in that case the said roads or streets, to which no 
objections are made, shall be and coristitute links or parts of the State 
Highway System." 

Immediately, on 29 April, 1921, the Wayne Highway Commission 
passed tlie following resolution, which was furnished the State High- 
way Commission: "Epon motion properly made, seconded and passed, 
it was ordered that  the chairman and engineer present a t  the earliest 
practicable date a map to tlie State Highway Commission and chair- 
marl tlicreof, showing tlie location of the four following roads as shown 
upon the State l i igh~ray m a p :  (1 )  Goldsboro to Johnston County line; 
( 2 )  Goldsboro to Lenoir County line; ( 3 )  Goldsboro to Duplin County 
l i ~ l c ;  ( 4 )  Goltlsboro to 7\Tilson County line, and f0X.e u p  with t h r m  the  
(dl r \a l ) i l i f y  o f  making a npu3 l o c a f i o n  of  the road  f r o m  Goltisboro to 
S n o w  11 ill." 

The facts found further disclose: "On 20 Nay,  1921, the Wayne 
Higlin a:- Con~mi '~s io~ i  accepted tlie four roads first above mentioned, 
but by resolution objected to the location of the Snow Hi l l  road and 
instructed the chairman and enginecr of the Wayne Highway Commis- 
sion to  take 1111 nit11 tlic State Highway Cornmissioil tlie advisability of 
mnki l~g a new location of the road from Goldsboro to Snow Hill.  On 
31 May the W a p c  Highway Commission by resolution instructed its 
chairrl~nn and enginecr to i~irest igate the best location of the Snow Hill  
road  ant1 wlmiit a report to the Wayne Highvay  Commission. On 
1 J u ~ r c ,  19-31, the State I3ighway Comniission formally took over all 
thr  State lligl~rwys in 'lTayne County except the Snow Hill  road, nnd 
1)y l ~ t t c ~  l~otificd the Vag-ne Highway Commission that thcse other 
roads n-(,re being taken over. During the summer of 1921 the State 
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Highway Commission erected highway signs along road shown by 
dotted line, which signs bore the designation 'N. C. 102'; and since that 
time the State Highway Commission has from time to time dragged 
said road, and made repairs thereon, but has not erected any permanent 
structures thereon, but the evidence discloses no formal acceptance by 
Wayne County." 

The facts found are borne out by the records of the Wayne Highway 
Commission, and testimony of the engineer of the Wayne Highway 
Commission, who has been with i t  continuously since April, 1921, and 
others. 

"In injunction proceedings this Court has the power to find and 
review the findings of fact on appeal, but the burden is on the appellant 
to assign and show error, and there is a presumption that the judg- 
ment and proceedings in the court below are correct." Wentz v.  Land 
Co., 193 N. C., at p. 34. The evidence was plenary to sustain the 
findings of fact. 

I t  is now well settled in this jurisdiction that when the county roads 
were taken over under the law of 1921, ch. 2, sec. 7, and became links 
and parts of the State Highway System, no substantial or radical de- 
parture could be made. I n  the present case the road from Goldsboro to 
Snow Hill  was not made a permanent link or part of the State High- 
way System until 28 September, 1926. See Johnson v. Comrs., 192 
N. C., p. 561. 

This litigation was pending when chapter 46, Public Laws 1927, was 
enacted. The judgment below is 

Affirmed. 

STATE v. SPEIGHT W. WADFORD. 

(Filed 5 October, 1927.) 

Criminal Law-Indictment-Bill of Particulars-Courts - Discretion- 
Evidenc-Scienter-Quo Animo. 

The granting of a bill of particulars on $311 indictment for a criminal 
offense is to primarily inform the accused of the charges against him, and 
secondarily to inform the court, and while this not strictly a part of the 
indictment, its effect is to confine the State in its evidence to the par- 
ticulars stated, and it is reversible error to the prejudice of the defend- 
ant's rights for the court to admit, over his objection, evidence as to 
other criminal offenses not included in  the bill. C. S., 4613; Const. of 
N. C., Art. I, see. 11. 
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APPEAL by defendant from Sinclair, J., at May Term, 1927, of 
LENOIR. 

Criminal prosecution tried upon an indictment charging the defend- 
ant (a  person over the age of sixteen years) with embezzlement. C. s . ,  
4268. 

There is evidence tending to show that during the spring of 1926 the 
defendant, while in the employ of hl. L. Shealey as "tank wagon sales- 
man, truck route," collected in the course of his employment certain 
moneys for oil and gasoline sold and delivered to the customers of his 
employer, and fraudulently appropriated the same to his own use. 

Before trial the solicitor, in  response to a request from the defendant 
(C. S., 4613), furnished a bill of particulars, specifying six customers 
to whom i t  was alleged the defendant had delivered oil and gasoline, 
collected therefor, and embezzled the proceeds arising from said sales. 

On the trial, and over objection, the State was permitted to offer evi- 
dence of two accounts of customers, not specified in the bill of particu- 
lars, which, i t  was contended, the defendant had collected and fraudu- 
lently converted to his own use. 

From an adverse verdict and judgment thereon, the defendant ap- 
peals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Nalsh for 
the State. 

Shaw & Jones for defendant. 

STACY, C. J. Does the filing of a bill of particulars in a prosecution 
for embezzlement confine the State in its proof to the items set down or 
enumerated therein ? 

The question is an important one, and seems not to have been hereto- 
fore directly presented in this State, though we have a statute on the 
subject, and many decisions which deal in a general way with the nature 
and purpose of a bill of particulars. C. S., 4613, and annotations. 
There is a dictum in S. v. Van Pelt, 136 N. C., 633, to the effect that, 
when the solicitor files a bill of particulars, either a t  the request of the 
defendant or on order of the court, 'the State is restricted in  its proof 
"to the items therein set down"; and this was repeated in S. v. Dewey, 
139 N. C., 556. The present case calls for a decision of the question. 

The uniform current of authority in other jurisdictions, where the 
question has been considered, is to the effect that while the action of the 
trial court in ordering or refusing to order a bill of particulars is a 
matter of judicial discretion, nevertheless, when once ordered and fur- 
nished, the bill of particulars becomes a part of the record and serves 

22-194 
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(1)  to inform the defendant of the specific occurrences intended to be 
investigated on the trial, and (2 )  to regulate the course of the evidence 
by limiting i t  to the items and transactions stated i n  the particulars. 
McDonald v. People, 126 Ill., 150; Commonwealth v. Giles, 1 Gray, 
466; People v. XcIiinney, 10 3Iich., 54; Sfarkweather v. X i f f l e ,  17 
Wend., 21; Bishop Cr. Pro.  (2 ed.), sec. 643; 14 R.  C. L., 190; 31 
C. J., 752. 

"The office of a bill of particulars is to advise the court, and more 
particularly the defendant, of what facts, more or less in  detail, the 
defendant will be required to meet, and the court will limit the govern- 
ment in  its e~ idence  to those facts, so set forth." hrcPherson, D i s f ~ i c t  
Judge, i n  C. S .  v. Adams Express Co., 119 Fed., 240, quoted with ap- 
proval in U.  S. v. Gouled, 253 Fed., 239. 

The true office of a bill of particulars is twofold. I t  is intended "to 
inform the defendant of the nature of the evidence, and the particular 
transactions to be proved under the information, and to limit the evi- 
dence to the items and transactions stated in the particulars." People v. 
iVcXinney, supra. 

This view of the office and purpose of a bill of particulars is sup- 
ported, i n  tendency at  least, by our own decisions. 1.n S. v. R. R., 149 
X. C., 508, i t  was said that  the whole object of a bill of particulars is to 
enable the defendant properly to prepare his defense in cases where the 
bill of indictment, though correct i n  form and sufficient to apprise the 
defendant i n  general terms of the accusation against him, is yet so 
indefinite in  its statements as to the particular chal-ge, or occurrences 
referred to, that  i t  does not afford the accused a fa i r  opportunity to 
procure his witnesses or prepare his defense. To  like effect are the 
decisions in  a number of other cases. 

True, i t  is held with us  that  a bill of particulars i : ~  not a part of the 
indictment, nor a substitute therefor, nor an  amendment thereto, and 
that it may not be used to supply an  omission or to cure a defect therein. 
Hence, a bill of particulars can neither change the offense charged nor 
aid an  indictment fundamentally bad, though it may remove an objec- 
tion on the ground of uncertainty. S. t!. Gulledge, 173 K. C., 746; 
S. v. Cline, 150 N.  C., 854 (disapproved on another ~ o i n t  in S. v. Haul- 
ley, 186 N. C., 433);  s. v. Long, 143 N. C., 671; S.  I). V a n  Pelt, supra. 
The application for a bill of particulars is addressed to the sound dis- 
cretion of the trial court, and his ruling thereon is not reviewable on 
appeal, except perhaps in  case of manifest abuse of discretion. S. v. 
Hinton, 158 K. C., 625; S. v. Dewey, supra. X hill of particulars, 
being no part  of the indictment, is not subject to demurrer, and may be 
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amended at any time, with permission of the court, on such terms 
or under such conditions as are just. Townsend  v. W i l l i a m s ,  117 
K. C., 330. 

Again, i t  is provided by C. S., 4613, that "in all indictments, when 
further information not required to be set out therein is desirable for 
the better defense of the accused, the court, upon motion, may, in its 
discretion, require the solicitor to furnish a bill of particulars of such 
matters.'' 

I t  will be observed that, by the terms of this statute, a bill of particu- 
lars is ordered when '(desirable for the better defense of the accused." 
I t s  purpose is to give him notice of the specific charge or charges against 
him and to apprise him of the particular transactions which are to be 
brought in question on the trial, so that he may the better or more in- 
telligently prepare his defense, and its effect, mhen furnished, is to 
limit the evidence to the transactions set out therein. People  v. Depew,  
237 Ill., 574. Unless this be its purpose, instead of making for a fair 
trial, i t  might tend to entrap the defendant and throw him off his 
guard, or what is worse "prore to be a snare and a delusion." .McDonald 
v. People ,  s u p .  The granting or refusing of the motion for a bill of 
particulars is, in  the first instance, howerer, within the sound discre- 
tion of the trial court. D u B o i s  v. People ,  200 Ill., 157, 65 N. E., 658; 
93 A. S. R., 183, and note. 

The competency of the eridence, here in question, to establish 
scienter,  or quo  a n i m o ,  under the principle announced in  S. v. Dad, 
191 N. C., 231, and cases there cited, may not be resolred against the 
statutory effect to be giren to a bill of particulars, which, mhen ordered 
and furnished, has as its purpose the limitation of the eridence to the 
particular scope of inquiry. LTnless the statute is to be given this 
effect, a bill of particulars is perhaps of little value, and certainly of 
doubtful benefit, to the defendant. The Legislature intended that it 
should make for the better or more intelligent defense of the accused, 
in compliance with Art. I, sec. 11, of the Constitution, which provides 
that, "in all criminal prosecutions, erery man has the right to be 
informed of the accusation against him and to confront the accusers and 
1%-itnesses with other testimony." The State is rightly interested in the 
conriction of the guilty, or those who have violated the criminal law, 
but as a safeguard against the possible conviction of the innocent, or 
those who hare not ~riolated the criminal law, i t  is decreed, both by 
legislative enactment and judicial decision, that every criminal prose- 
cution shall be conducted in  accordance with the established rules of 
procedure. 
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There are other matters appearing on the record worthy of considera- 
tion, especially the form of the judgment, but as they are not likely to 
occur on another hearing, we shall not consider them now. 

The case, in  some of its features, is not unlike S. v. Klimgman, 172 
N.  C., 947. 

For error in the reception of evidence, over objection, of transactions 
not specified in the bill of particulars, there must be a new trial; and 
it is so ordered. 

New trial. 

H. R. GARRIS v. J. K. YOUNG AND YOUNG MERCANTILE COMPANY, 
A CORPORATION. 

(Filed 5 October, 1927.) 

KO cause of action is alleged in the complaint u,pon allegations that 
defendant who was on his appearance bond to appear at court upon 
appeal from a misdemeanor, misinformed the plaintiff that the cost of 
the prosecution had been paid and he was discharged, and in consequence 
of this erroneous statement he had been taken on a capias and incarcer- 
ated, thereby sustaining the damages in suit. 

APPEAL by plaintiff from Cranmer, J., at March Term, 1927, of 
PITT. Affirmed. 

S. J .  Everett for plaintiff. 
Skinner, Cooper & Whedbee and Albion Dunn for defendant. 

PER CURIAM. The substantial allegations of the complaint are that 
on 1 November, 1924, the plaintiff was employed by J. E. Young, 
manager of the Young Mercantile Company, to advertise the company 
in the town of Greenville, and while so engaged he was arrested for 
violating an ordinance of the town. The manager then requested him 
to appear before the proper court and, if convicted, to appeal to the 
Superior Court in  term. I n  the mayor's court he was convicted and 
appealed, the defendant Young signing his appearance bond as surety. 
Thereafter the plaintiff inquired of Young as to the disposition of the 
case, and was told that the cost had been paid and that the plaintiff had 
been discharged, and was not required to attend the court. He  alleged 
that he did not attend and that his absence was the result of Young's 
failure to pay the cost; that he was arrested under an order of the 
Superior Court on account of delinquent costs and imprisoned all night 
and a part of the next day, and then brought into court and held in 
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custody, and that  i n  consequence of the wrongful acts of the defendants 
he had been damaged in  the sum of $5,000. T h e  defendants demurred 
ore tenus; the demurrer was sustained, the action dismissed, and the 
plaintiff appealed. 

The  plaintiff knew that  he  had given a bond for his appearance in  the 
Superior Court, and he i s  presumed to have known that  i n  case of 
default he  would be subject to arrest under a capias. It has been said, 
"When a man  has a case in  court the best thing he  can do is  to attend 
to i t ;  if he  neglects to do so he cannot complain." Pepper v. Clegg, 132 
N. C., 312. The  plaintiff should have observed this injunction and not 
relied upon the statement of Young under the circumstances alleged in  
the complaint. W e  have discorered no sufficient ground upon which to 
base a recovery. 

Affirmed. 

NANCY H. SAWYER, BY HER SEXT FRIEKD, J. C. SPENCE, V. RAY TOXEY, 
HUBERT TOXEY, JIIKNIE TOXEY WILSON, MARY L. TOXEY, 
MARY A. SAWYER, J. C. SBWPER, JR., MARTHA SkWYER, J .  C. 
SAWYER, SR.. AUBREY GALLOP, FLORENCE GALLOP, MARGARET 
SAWYER, ROLAND Rf. SAWYER, P. G.  SAWYER, SR., P. G. SAW- 
YER, JR., 31. B. SAWYER, AND Rf. B. SAWYER, EXECUTOR OF Jf. N. 
SAWYER, DECEASED, STELLA GALLOP, MINNIE G. WHITEHURST, 
AND A N Y  AXD ALL GRASDCHILDREX O F  11. x. SAWYER, DECEASED, EITHER I N  

BEING OB NOT IN BEING. 

(Filed 12  October, 1927.) 

1. Wills--Intent - Interpretation - Beneficiaries as a Class -Death of 
Testator. 

Where the grandchildren of the testator are to take under the mill as 
a class, being designated by name as the children of certain of his chil- 
dren, and there is no precedent estate or interest to intervene, the intent 
of the testator is construed and given effect with reference to his death, 
nothing else appearing. 

2. Same--Date of Will-After-born Children. 
Where the grandchildren of the testator take u i>?~r  his will as a class 

as of the date of his death, and there is a further provision of the will 
as to other grandchildren born after the date of the will, the further 
provision applies to such other grandchildren who are alive a t  the time 
of testator's death, and not to those who may thereafter be born. 

APPEAL by respondents from Clayton Moore, Special Judge, at June 
Term, 1927, of PASQEOTANK. Affirmed. 

This  mas a special proceeding, brought before the clerk of the  Supe- 
rior Court of Pasquotank County by the plaintiff, petitioner, against 
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the defendants, respondents, to sell certain real estate, stocks, notes, etc., 
to make a division. An appeal was taken from the final decree of the 
clerk to the judge of the Superior Court. The court below confirmed 
and approved the clerk's decree, and respondents excepted, assigned 
error and appealed to the Supreme Court. 

The material facts will be set forth in the opinion. 

Tlzompson d? Wilson for petitioner. 
P. G. Sawyer for respondents. 

CLARKSON, J. 31. N. Sawyer died on 29 August, 1925, leaving a last 
will and testament, dated 11 December, 1!)22. The material parts for a 
decision of the action are: 

"2. I give and devise my old home where I now live and part of the 
barn lot adjoining the same to my son, Roland 11. Sawyer, in fee, but I 
tax the old home and the barn lot adjoining the same in the sum of six 
thousand dollars to be paid by my son, Roland 31. Sawyer, to my grand- 
children as follows: To Mary L. Toxey's children one share; to J. C. 
Sawyer's children one share; to M. B. Sawyer's children one share; to 
Florence Gallop's children one share; to P. a. Sawyer's children one 
share; to Roland 3%. Sawyer's children one share, or any other of my 
children who may hare children borned to them after the date of this 
will, shall receive equally with those above mentioned and in  the same 
manner as above mentioned. 

"3. I give and devise all of my real estate of every kind and descrip- 
tion (except the old home and barn lot) all of my notes, bonds, stock, 
money, insurance, household and kitchen furniture-in fact everything 
I have at the time of my death not otherwise disposed of, to my grand- 
children in the same manner and form as I have above described it in 
item second. 
"4. I t  is my will and desire that my son, Roland 31. Sawyer, pay to 

all of my grandchildren who are 21 years of age their part of the six 
thousand dollars due them within one year after my death, and those 
~oho  are not 21 years old he shall deposit their money in some savings 
bank to be used by their guardian for their benefit." 

The testator left surviving him eight children, to wit:  (1)  Mary L. 
Toxey, (2 )  J. S. Sawyer, (3)  M. B. Sawyer, (4) Florence Gallop, (5) 
P. G. Sawyer, ( 6 )  Roland M. Sawyer, ( 7 )  Stella Gallop, (8) Minnie G. 
Whitehurst. 

At the time of the death of said M. N. Sawyer, (1) Mary L. Toxey 
had three children: Ray Toxey, Hubert Toxey, Minnie Toxey Wilson. 
(2) J. S. Sawyer had three children: Mary A. Sawyer, J. C. Sawyer, 
Jr., and Martha Sawyer. (3)  31. B. Sawyer had one child: Nancy H: 
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S a r y e r  (petitioner by her next friend). (4) Florence Gallop had one 
child : Aubrey Gallop. ( 5 )  P. G. Savyer  had one child : P. G. Sawyer, 
Jr. ( 6 )  Roland 11. Sawyer had one child: Margaret Sawyer. Neither 
Stella Gallop nor Minnie G. Khitehurst  had any children, they now 
being 56 and 54 years of age, respectively. 

The above status with respect to the different children and grand- 
children continues unchanged at the present time. S o n e  have died and 
no others have been born. 

The  judgment of the clerk, approved by the court below on appeal, 
ordered, decreed and adjudged that  the division be as fo l lom:  "That 
S a n c y  H. Sawyer, o n l ~  child of 11. B. Sawyer, i s  entitled to a one- 
sixth interest i n  the amount n o v  in  the hands of said &I. B. Sawyer, 
commissioner, and in  any anlount which niay hereafter come into his 
hands by virtue of the sale hereafter to be made of the stock in the 
Crystal Ice and Coal Corporation of 'ATashington, North Carolina; that  
the defendants, Ray  Tosey, Hubert  Toxep and Xinnie  Toxey X'ilson, 
children of N a r y  L. Toxey, are together the oTTners of one-sixth interest 
in said amounts; and that the defendants, Mary 8. Sawyer, J. C. Saw- 
yer, J r . ,  and Martha Sawyer, the children of J. C. Sawyer, are to- 
gether the owners of one-sixth interest i n  said amounts; that  the de- 
fendant, Aubrey Gallop, sole child of Florence Gallop, is the owner of 
one-sixth interest i n  said amounts; that  the defendant, Xargare t  Saw- 
yer, sole child of Roland 31. Sawyer, is the owner of one-sixth interest 
in the said amounts; and that  the defenilant, P. G. Salr-yer, J r . ,  sole 
child of P. G. Sawyer, is the o\mer of one-sixth interest i n  the said 
amounts." I n  the judgment lve can see no error. 

I11 Walker v. Johnston, T O  K. C., a t  p. 5'79, the principle is thus 
stated : "When a legacy is given to a class, as to the children of d., with 
110 preceding estate, only such as can answer to the call a t  the death of 
the testator can take, for the ownership is then to be fixed, and the 
estate must devolve upon those who can answer the description. S O  
children of ,I., born after the death of the testator, are excluded, as are 
also the children of a child of ,I., such child having died before the 
testator, for these children of a child of A. do not fill the description. 
But  when there is  a preceding life estate so that  the ownership is filled 
for the time, and there is  no absolute necessity to make a peremptory 
call, for the takers of the ultinlate estate, the matter is left ope11 until 
the determination of the life estate, with a riew of taking in as many of 
the objects of the testator's bounty as come within the description and 
can answer to the call, when it is necessary for the ownership to devolve 
and be fixed." Carroll v. Hnncock, 18  N. C., 471; Nason v. White, 53 
S. C., 421; Wise v. Leonhni-clt, 128 N. C., 289; F d t o n  v. Waddell, 191 
N .  C., 688. 
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"Unless the context of the will shows an intention to include after- 
born children, a direct gift to children as a general rule includes those 
living at  the time of the testator's death, to the exclusion of those born 
afterwards." 40 Cyc., 1479 (Wills). 

The roll of the class is called at  the death of the testator under the 
will in controversy. This is the rule of law well settled in  this Stete. 
Construing Item 3 with Item 2, the clear language of Item 3 is 
that all of testator's real and personal property, "in fact everything 1 
have at  the time of m y  death not othsrwise disposed of to m y  grand- 
children in the same manner and form as I have abwe  described i f  in 
I t e m  second." I n  Item 2 the manner and form is t o  Mavy L. Toxey's 
children one share, etc., "or any other of m y  c h i l d ~ e n  who may  have 
children horned to them after the date of this will," is limited to those 
born before testator's death. I n  fact, Item 4 says: I t  is my will and 
desire that the $6,000 legacy be paid to the grandchildren, if of age, and 
if not of age to be deposited in some saving bank to be used by their 
guardian for their benefit. This is to be done within one year after 
testator's death. This convincingly shows that the testator himself by 
his will called the roll of the class at his death. The judgment below is 

Affirmed. 

J. B. COLT COMPANY v. W. R. CONNER. 

(Filed 12 October, 1927.) 

Contracts--Written InstrumentcEvidence--Pard EvidencpStatute of 
Frauds-Fraud-Principal and Agent. 

Where the contract for the sale of a home electric-lighting machine 
and fixtures is in writing and expressly excludes all verbal representa- 
tions made by the seller's agent not therein contained, evidence in behalf 
of the purchaser as to the cost of operation not contained in the written 
instrument is a modification or variance thereof, and evidence thereof 
alone is properly excluded for that reason, and a l s ~  for being merely 
promissory of what the machine sold would do in the future, and stand- 
ing alone is insufficient to invalidate the contract itself as being fraud 
in the factum. 

CIVIL ACTION, before Cranmer, J., at April Term, 1927, of CRAVEN. 
The plaintiff brought suit against the defendant upon certain notes 

aggregating $300, having been executed and delivered by the defendant 
to the plaintiff in  payment of the purchase price of a certain lighting 
plant and fixtures. The notes were dated 22 June, 1923. The contract 
between the parties was in  writing and contained a written warranty, 
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and in  addition the following clause: "It being understood that  this 
instrument contains all of the terms, conditions and agreements be- 
tween the purchaser and the company, and that no agent or representa- 
tive of the eompany has made any statements, representations or agree- 
ments, verbal or written, modifying or adding to the terms and condi- 
tions herein set forth. The  company does not instaIl the generator or 
appliances. I t  is further understood that  upon the acceptance of this 
order, the contract so made cannot be canceled, altered or modified by 
the purchaser or by any agent of the company or in  any manner except 
by agreement in  writing between the purchaser and the company acting 
by one of i ts  officers." 

The defendant admitted the execution of the notes, but alleged that at  
the time of the sale the agent of the plaintiff, "as an  inducement to the 
defendant to purchase the same, represented and stated as of his own 
knowledge and as of the knowledge of the plaintiff, that  i n  the opera- 
tion of said plant a charge of 200 pounds of carbide would operate the 
machine and cause i t  to produce the lights for eight or nine months." 

The defendant further alleged '(that this representation so made was 
false in that  200 pounds of carbide would only operate the machine 
fifty-three clays, and that by reason of such false representation the de- 
fendant had been damaged," etc. The evidence further disclosed that  
plaintiff could read and write. 

At the conclusion of the eridence the judge instructed the jury to 
answer the issue of indebtedness in  favor of the plaintiff. 

From the judgment rendered the defendant appealed. 

Powers & El l io t t  for p l a i n t i f .  
W a r d  & W a r d  for defendant .  

BROODEN: J. The defendant pleaded fraud as a defense to the notes 
sued upon. There was no allegation and no evidence that there was 
fraud in  the factum, but that certain oral representations made by the 
agent of the plaintiff at the time the contract was executed were false 
and fraudulent, and were made as an inducement to enter into the con- 
tract. Thereupon, at  the tr ial  the defendant offered evidence of certain 
representations made by the agent of the plaintiff with respect to the 
amount of carbide requisite for operating the machine. These oral rep- 
resentations amounted to no more than representation as to the cost of 
the operation of the machine. The tr ial  judge excluded the evidence 
tendered, which ruling is the decisive point in  the case. The contract 
was in writing, and the defendant could read. The  express terms of the 
contract excluded oral representations of the nature defendant pro- 
posed to offer. "Having executed the contract, and no fraud appearing 



i n  the  procuremelit of tlie csecution, the  court is without  policar t o  

reliere the  defendant on  the ground  tha t  he thought it  containcil pro- 
visions which i t  does not. H e  is  conclutled t l~crcby  to the snmcx c.\rrilt 
as  if h e  h a d  I r n o \ ~ n  v h a t  due  diligence ~voultl  ha\-e i ~ ~ f o r m e t l  h i m  of, 
to wit,  i t s  plnin provision t h a t  the  agent h a d  110 ,lutliority to 111akc 
agreements other  t h a n  those contailled therein, nnc tlmt such n e r w  
ments, if made, were not a p a r t  of the contract." T-arsc>~., J. ,  i n  ( ' 0 1 1  L .  

A-imbull, 100 S. C., 160. 
T h e  ora l  declarntious oflcretl by the  tlefciidnnt x v r ?  "promi~zory  rc 1)- 

rese~itatiolis" looking to tht. fur11re a. to  u l la t  coultl bc doilc with tlic 

correct. nlitl the ju t lg~~ie i i t  is 
,\ffiriiied. 

(Filed 12 October, 10'27.) 

J,imirntion of .Ictions-~Intunl Running ; \ ~ r ~ u ~ ~ t s - D ~ ' b t o i *  nnd Creditor. 
A mut11n1 rnniiing account Iwtn-et.11 tlic p:~rties so ns to bring it  witl~iii 

tlie terms of our statute. I~nrr inc :In n e t i o ~ ~  l ~ y  o n e  of the p:~rtic,s ngniilst 
t l ~ e  other three Sears after the last tri~nsnctioll Ilet\vc.eii t l~em, C. S.. 421, 
li~itl.; no al~plic:ition when there is only nn c ~ s t c ~ ~ ~ s i o l ~  of cretlit frlr nlt'r- 
dlnildise sold b~ one of rllcn~ to the otlicr on 11pc11 n~:count and l~nymtmt 
tliercoii by the other. :~ntl the stntnte, as n matter of Inw uuder the  facts, 
will begin to m n  from the tlnte of e : ~ c l ~  purcli:~sc n:; to the  item itself, 
u~iless the bar has bt~51i rclicllecl ill some recognized l(?gnl manner. 

A l r ~ ~ . i ~  by plaintiff f r o m  Sinc l l~ i r ,  J., and a jury, a t  N a r c h  T e r m ,  
10.71, of OSSLOTV. S e w  tr ia l .  

Tlie inater ial  facts  will be set fo r th  i n  tlie opinion. 

CLARKSON, J. T h e  plaintiff brings this action against  defendant t o  
recover $S50.45, balance due, and  alleges "that the entire account owed 
bp  th i s  defendant  is  an oprn ,  and running account." 

T h e  defendant pleads the  s ta tu te  of limitations, as follows: "Tha t  
a n y  i tems of indebtedness due or  alleged to be due, v h i c h  this  defend- 
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ant  denies, Kere procured prior to three years before the institution of 
this action, and this defendant specifically pleads the three-year statute 
of limitations in complete bar of the plaintiff's right to recover on such 
accounts." 

This action was commenced by the summons being issued on 21  May, 
1926, and served on defendant on 29 May, 1926. The testimony of 
plaintiff shows that  he is engaged in farming and merchandising; that  
the defendant traded with him on a credit basis during the year 1919, 
and o ~ ~ e d  him on 1 January,  1920, $654.41; also in  1911, and that year 
left a balance of $137.39; also in 1962, and that  year left a balance of 
$153.85, and other amounts, making a total of $850.45. Plaintiff fur- 
ther testified that the account goes through the spring of 1923, and is a 
continuing account all the way through; the last credit is  for seed $7.10 
paid September, 1983; $245.00 was paid by defendant on 21  June,  
1924, and after gir ing defendant all credits he  owes $850.45. 

Whether or  not there is any evidence is a question of law. I f  there 
is any evidence, its weight is for the jury. TVe do not think there was 
any e~ idence  tending to sho~v a ttzutuul, open and current account. I n  
faet, plaintiff alleges the account ib ail open c~ird I l in~zlny a ~ c o u t ~ f .  
T h e r e  there are ?nzifual accounts, the three-year statute runs from the 
last dealing between the parties. ('. S., 4"; Rol~c, tsot l  1.. I'ich.ere11, 77 
S. C., 302; Stokes  z. Taylor ,  10-3- N. C., 394. 

C. S., 421, is as follo~vs: "In an  action brought to recover a balance 
due upon a mutual, open and current account, where there have been 
reciprocal demands between the parties, the cause of action accrues 
from the time of the latest item proved in  the account on either side." 

I n  construing this statute H o k e ,  J., in  Hol l ings~cor th  c. Allen,  176 
N .  C., at p. 631, says: "Under the authorities referred to, however, and 
many others could be cited, such a principle does not apply to a case of 
opposing but unrelated demands between the parties, nor to an  ordinary 
store account, though open and continued, where the credit is all on one 
side and the only items of discharge consist in payments on account. 
I n  this last case, unless there has been a payment within the statutory 
period or some binding recognition of the account within such time, the 
statute runs from the date of each item. And the charge of his Honor, 
which, on the record, as we understand it, extends the principle appli- 
cable, in case of mutual accounts, to an  ordinary store account, must be 
held for error." SIcIiit lnie 1.. T17ester, 158 N. C., p. 511. 

I n  39 A. L. R., p. 372-n, i t  is said:  "The rule stated in  the annota- 
tion in  1 A. L. R.,  1068, as supported by the weight of authority, that  
an account consisting of charges on one side and pauyments on the other 
is not a mutual account, is adhered to in the follo~ring cases: Carter  c. 
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Canty (1919), 181 Cal., 749, 186 Pac., 346; Furlow Pressed Brick Co. 
v. Balboe La,nd and Water Co. (1921), 186 Cal., 754, 200 Pac., 625; 
ShuZer v. Cori! (1918), 39 Cal. App., 195, 178 Pac., 5:35; Baze v.  E e a r n  
(1925) . . . .  Ga. App., ...., 127 S. E., 479; Crmmp v. S'efton (1918), 172 
N. Y. Supp., 338; Sanger & Jo rdan  v. Duncan (192:1), 196 App. Div., 
55, 187 N. Y. Supp., 604; ~ o l l & g s w o r t h  v. Allen (1918), 176 N. C., 
629, 97 S. E., 625; Sha rp  v. Miller (1923), 94 Okla., 217, 221 Pac., 
747; Dil lard v. Dugger Grocery Co. (1921)) .... Tex. Civ. App., ...., 232 
S. W., 360. Thus, a n  ordinary store account, consisting of charges on 
one side and payments on the other, is  not a mutual  account. Hollings- 
worth v. Allen (1918), 176 N. C., 629, 97 S. E., 625.:" 

The rule adopted in this jurisdiction is  well stated in  the above quo- 
tations from A. L. R. 

Defendant preserved his rights by duly excepting and assigning errors. 
The  other questions are not necessary to be determined. 

Fo r  the reasons given there must be a 
Kew trial. 

T. W. GRAY ET US. v. T. W. MEWRORN, TRADING AS T. W 
MEWBORN & CO. ET AL. 

(Filed 12 October, 1927.) 

1. Equity-Suits-.~ction~-Parties-Mortgages-Prio~~ities - Fraud - 
RIistak-Register of D e e d e I n d e x .  

Equity mill entertaiu a suit by the mortgagor to correct a mortgage 
which through fraud or mistake or the negligence of the register Of 

deeds in cross-indesing has failed to give a priority of lien to one of 
several mortgagees entitled thereto, and the mortgagor is held to be a 
proper party plaintiff for the purposes of the suit. 12. S., 446. 

2. Same-Pleadings-Demurrer. 
Where the mortgagor alleges sufficiently facts tending to prove that 

through fraud or mistake or error in the register of deeds failing to 
properly cross-indes a mortgage, one of several of the mortgage lienors 
on the land has been wrongfully deprived of his priority of lien over 
another mortgagee, a demurrer to the complaint should not be sustained. 

S. Judgments-Estoppel-Res Judicata-MortgageeI~oreclosure-Liens 
-Equity. 

A mortgagor is not estopped by judgment in a foreclosure proceeding 
on his lands from setting up by independent suit the facts that through 
fraud or mistake, etc., another mortgagee of the same lands had been de- 
prived of his priority of lien when in the proceedings to foreclose the 
matter was neither set up nor litigated. 
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APPEAL by defendants from Sinclair, J., at X a y  Term, 1927, of 
LENOIR. 

Civil action to reform mortgage and deed of trust given to secure the 
same debt, so as to make said instruments conform to the real intention 
of the parties, and render them subsequent rather than prior liens to a 
mortgage of earlier date, but which was not properly cross-indexed 
until after the registration of these later instruments. 

The material allegations of the complaint, so far  as essential to a 
proper understanding of the legal questions involved, may be abridged 
and stated as follows: 

1. On 21 December, 1920, the plaintiffs executed to T. W. Mewborn a 
mortgage on certain lands in Lenoir County, intending to make said 
mortgage subject to several prior mortgages on the same property, and 
in an endeavor to effectuate this understanding, Mewborn, who drew the 
instrument, inserted the following language in the warranty clause: 
"That the same are free from all encumbrance whatsoever except $2,130 
to Hadley Gray, $204 to H. C. Wooten, $1,000 to Parham, Sugg and 
Herring on tract No. 1; and $1,800 to George W. Garris on tracts Nos. 
2 and 3." This mortgage was duly registered 6 February, 1921. 

2. The prior mortgage of $2,130, given to Hadley Gray, was executed 
21 December, 1920, and registered immediately, but through error or 
inadvertence on the part of the register of deeds, i t  was not cross- 
indexed until such mistake was discovered in February, 1923. 

3. During January, 1924, suit was brought in the Superior Court of 
Lenoir County to foreclose the mortgage of $204, given to H. C. Wooten. 
I n  this action i t  was adjudged that the Mewborn mortgage was entitled 
to take precedence over the Gray mortgage in the distribution of the 
surplus, because of the failure of the register of deeds properly to cross- 
index said mortgage at  the time of its registration. 

4. The plaintiffs filed no answer in the foreclosure proceeding and 
did not know that priority was to be given to the Mewborn mortgage 
over the &ay mortgage until the decree was entered in  that cause. 

5. This suit is brought by the mortgagors to have the Mewborn mort- 
gage reformed and the judgment in the foreclosure proceeding modified 
so as to effectuate the intention of the parties by making the Mewborn 
mortgage subject to the Gray mortgage as well as other liens mentioned 
in the warranty clause above, to the end that the plaintiffs may deal 
justly and fairly with their respective creditors. 

From a judgment overruling a demurrer, interposed on the ground 
that the complaint does not state facts su5cient to constitute a cause of 
action, in that, i t  is asserted, (1) no equity is shown, and (2)  plaintiffs 
are estopped by the judgment in the foreclosure proceeding, the defend- 
ants appeal, assigning error. 
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Wallace & Pridgen and McLean & Stacy for plaintiffs. 
Rouse & Rouse for defendants. 

STACY, C. J., after stating the case: The defendants, by their de- 
murrer, admit, for the purpose of testing the sufficiency of the com- 
plaint (Brick Co. v. Gentry, 191 N. C., 636)' that i t  was the intention 
of the parties, at the time of the execution and delivery of the Newborn 
mortgage, to make it subject to other liens, including the Gray mort- 
gage, and that, through fraud or mistake, reference to the prior encum- 
brances was inserted in the warranty clause rather than in the premises 
or habendum of said instrument, which was held to be insufficient in 
the foreclosure proceeding (Quere? Hardy v. dbdalhk,  192 N. C., 45; 
Hardy v. Fryer, post, 420) ; and, further, that by reafson of an error or 
inadrertence on the part of the register of deeds, the Gray mortgage was 
not properly cross-indexed at the time of its registration. Clement G .  

Harrison, 193 S. C., 825; Bank v. Varrington, ibid., 623. The defend- 
ants, therefore, concede, for present purposes, that their claim of priority 
is bottomed on mutual mistake or fraud and error. Such a claim ought 
not to prerail. Equity mill not deny to an honest debtor, who wishes to 
deal justly with his creditors, an opportunity to be heard in a matter 
of this kind. His interest is more than moral; it is legal. The contract 
was made with him. He is the real party in  interest, and in  no sense a 
rolunteer. C. S., 446. 

Pretermitting the question as to whether res adjudicata or estoppel 
may be pleaded, other than by answer (Upton v. Ferebee, 178 N. C., 
194), we deem it sufficient to say that the gravamen of the plaintiffs' 
complaint was neither set up nor litigated in  the foreclosure proceed- 
ing. Crump v. Love, 193 N. C., 464; Polson v. Strickland, ibid., 300; 
IIolloway v. Durham, 176 N. C., 550; ~VcKimmon v. Cault, 170 N. C., 
5 1 ;  Clarke v. Aldridge, 162 N. C., 326; Gillam v. Edmonson, 154 
N. C., 127. Hence, the authorities cited by appellarts, Wagon Co. v. 
Byrd, 119 N. C., 462, and others, are not controlling on the allegations 
presently appearing of record. 

The doctrine announced in  Power Co. v. Casualty Co., 193 N. C., 
618, is not at variance with this position. 

The demurrer was properly overruled. 
Affirmed. 
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L. J. HARDISOS v. NATIOSAL HAXDLE COJIPAST. 

(Filed 12 October, 1997.) 

Narigable Watcrs-Logs and Logging-Fishing-Seglige~~ce-Da~nages. 
While the rights of navigation are ordinarily ~mramount in a navigable 

stream to those of fishing therein, they should he freely and fairly en- 
joyed toether cscept ill case of conflict: aiitl where ill  floating logs tlo\vli 
:I strc~ain the ncgligcnc4c~ of the defeiidai~t 11:ls uii~iecc~ssnrily c;lnw,tl t1:il:i- 
ages to the plaintiff's fishiilg i:~acllii~e, the former is lleld liable therefor. 

APPEAL by defendant frorn xunn, J., at  J anua ry  Term, 1927, of 
WASHINOTOX. 

Civil action to recover damages for an alleged negligent injury to 
one of plaintiff's fishing machines. 

Upon denial of liability, and issues joined, the jury found that the 
defe~ldant. while floating a raft  of log9 down the Roanoke R i w r ,  a navi- 
gable stream, unnecessarily and negligently injured one of plaintiff's 
fishing machines, stationed in said river, and asessed the damages a t  
$37.00. 

From a judgment on the verdict in favor of plaintiff the defendant 
appeah, assigning errors. 

A. R. Dunning for pla in t i f .  
Zeb  Trance S o l - m a n  for defendant. 

STACY, C. J. I n  the brief of counsel for plaintiff it is stated: " V e  
are told that  the lotus flower g r o m  only in t n o  rirers, the S i l e  auil the 
Roanoke. The fishing niaclline, the su1)jcct-matter of this action, so f a r  
as I k n ~ w ,  is not used anp-hc rc  except in tlic Roanoke Riwr." 

Defendant's chief esception is  the one ndtlressed to the refusal of the 
tr ial  court to grant its niotion for judgment as of nonsuit, urged prin- 
cipalllp upon the ground that  no liability attaches for injury done 
plaintiff's fishing machine by the defendant's raft  of logs because the 
right of navigation is superior to the right of fishing in a navigable 
stream. 

The  latest expression on the subject is  to be found in Spwil l  v.  X f g .  
Cn., 180 N. C., 69, where Brown,  J. ,  delivering the opiuion of the Court, 
said : "Although the right of navigation in  navigable waters is ordinarily 
paramount to the right of fishing therein, where the rights conflict, yet 
 here both can be freely and fair ly enjoyed, the right of narigation has 
no ~ i g h t  to  trespass upon and injure the right of fishing, and in such 
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cases t h e  owners of a vessel wil l  be liable f o r  damages caused to fisher- 
men  by  t h e  negligent navigat ion of the i r  vessel, a l though they  d o  no t  
act  maliciously o r  wantonly." 

T h i s  is  not  a t  var iance wi th  t h e  r u l e  first stated i n  Lewis v. Keeling, 
46 N. C., 299, a n d  followed i n  a number of la ter  deci,sions, t o  t h e  effect 
tha t  t h e  r igh t  of navigation i s  superior  to t h e  r igh t  of fishing i n  t h e  
waters of a navigable s t ream. I t  was said i n  t h a t  case: "There must be 
no wantonness o r  malice, n o  unnecessary damage, b u t  a bona fide exer- 
cise of the  paramount  r igh t  of navigation." 

T h e  ins tan t  case was t r ied upon  t h e  pr inciple  announced i n  the  
Spruill a n d  Lewis cases, a n d  we find n o  cause t o  dis turb t h e  verdict. 

N o  error .  

(Filed 12 October, 1927.) 

1. Vendor a n d  Purchase~Misrepresentation as t o  Amount of Purchase 
P r i c H u s t i c e  of t h e  Peace--Jurisdiction of Courb-Courts .  

Where the purchaser of lands assumes an existing mortgage debt 
thereon and partly pays the difference and assumes the balance of the 
purchase price, he may recover in his action by the seller in the jurisdic- 
tion of the justice of the peace, the sum of $86, the difference between 
the actual amount of the esisting mortgage indebtedness and the amount 
i t  was represented to be a s  an unjust enrichment of the seller, and the 
defense that  the mortgage was a matter of record giving constructive 
notice of the amount due is not tenable. 

2. Same-Equity-Reformation of I n s t r u m c n t t i S u p r e m e  Courts - Ap- 
peal a n d  Error .  

Where the seller has misrepresented the amount of money due on a 
mortgage esisting on the lands sold to the loss of the purchaser, and the 
difference falls within the jurisdiction of the justice of the peace, the 
equitable doctrine of reforming a written instrument has no application, 
and where the purchaser has brought his action in the court of a justice 
of the peace, the defense on appeal to the latter court that  i t  could 
acquire no derivative jurisdiction is untenable. The distinction between 
the jurisdiction of the court in declaring a n  equity and enforcing a 
money demand which equitably belongs to a party, distinguished. 

APPEAL by defendants  f r o m  Devin, J., a t  second M a y  Term,  1927, of 
WARE. KO error. 

Thos. 17. Rufin for plaintiffs. 
J .  C. Little for defendants. 
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A D ~ M S ,  J. This was a civil action heard on an appeal taken by the 
d c f e ~ ~ d a n t s  from the judgment of a justice of the peace. I n  December, 
1023, the plaintiffs purchased from the defendants a housc arid lot and 
agreed to pay therefor the sum of $5,500. They paid $300, assumed a 
first rnortgagc indebtedness represented by the defendants to bc $2,346.94 
due the ,\cacia Xn tua l  Lifr  Association, and sceured the rernaindrr by 
the execution of a second mortgage. The  amount originally due the 
Life A~ssociat ior~ was $3,000, and the dcfcndants told tlie plaintiffs they 
liad paid tlicrcon $153.06, tllcrebp reducing the indebtedness to $9,346.94. 
The plaintiffs alkged that  they had afternards learned tliat ill the pay- 
ment of $153.06 was included the sum of $88, which n a s  iritcrcjit on the 
debt and not a par t  of the principal which they had agrectl to ])a?. The 
object of the action is to recoler this sum as an  overcharge or :I iurn in 
excess of the agreed price. Under instructions, to which there was no 
csccption, the jury returned a verdict finding that  the p ln i~~ t i f f s  were 
er~titled to a credit of $56.00 as a charge in  excess of the sum due on the 
first mortgage. There was a motion for nonsuit on the ground tliat the 
mortgage n a s  a matter of record, and that  all the facts nere  known to 
the plaintiff w11r.n the trade was made. The motion was denied. 

One of tlie sources of obligations created by quasi-contracts is the 
receipt of a hencfit, the retention of which, without compensation, would 
constitute " u ~ ~ j u s t  enriclir~ient," illustrated by money paid under a mis- 
take of fact. Kootlnard,  Quasi-Contracts, see. 1. I f  the defendants 
were not entitled to the alleged overcharge, a fact made certain by the 
verdict, they had no right to retain it.  Tlie principle as s t a t ~ d  by 
Greenleaf is quoted i n  Bahnsen v. Clemmons, 79 N. C., 556: "When the 
defendant is proved to have in  his hands the money of the plaintiff, 
whicll r n .  equo e t  bono he  ought to refund, the law conclusi~ely pre- 
sumes that  he has promised to do so, and the jury are bound to find 
accordingly; and after  verdict the promise is  presumed to have been 
actually proved." 

The  appellants interposed a demurrer on the ground that  a justice of 
the peace had no jurisdiction of the action and that  as the jurisdiction 
of tlie Superior Court was derivative, none n a s  acquired by the appeal. 
The action was brought, not to correct or reform the note, but to 
recover money which otherwise would go to the "unjust enrichment" of 
the defendants. This  will appear by reference to the justice's sum- 
mons which, in the absence of a more formal pleading, may be regarded 
as a substitute for the complaint. Allen v. Jackson, 86 N. C., 321; 
Cromer v. Xarsha ,  122 TuT. C., 563; Parker v. Express Co., 132 N. C., 
128. Fo r  this reason we need not advert to decisions dealing with the 

23-194 
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question n-hcthcr a justice of the pence in any event can administer 
equitable relicf. There is a distinction, however, bet.,reen declaring an 
equity and enforcing thc collection of ~noney rrhicll equitably belongs to 
a party. F i d r l i i ! ~  C'o. i s .  G r o r c ~ y  (lo., 147 S, C., 510; Sfmic l  c. Ins. 
('0.. 1 4 ~  s. P. ,  54. 

S o  Prror. 

(Filrtl 12 Oct ol~cr, 1027.) 

1. Seplipncr-Master and Swrant-Fhl,loyrr and En~l,loycr-Ericlr~~ce 
-Spec~~latio~~-Vcrc~ict-Rcrrrsal-I<~~ilroads-Tran~roads. 

2. Same-Violation of En~ployrr's Rule for Safrty. 

CIVIL .\crrros, bcfore C m i ~ t t z r r ,  J . ,  at  Spring Tcrm 1037, of JONES. 
The  e7 itlc~lce tentlctl to show that the plaintiff, a young colored man 

about 2 Q c a r s  old, was employed as fircmnn on a 'ram-road engine 
ov-net1 hy the dcfcntlant. I t  was his duty to thron. the switch. The 
engine a r d  one car coupled to it, loaded with cross-tiw, had pulled up  
on n spur-track to let another train pass. After the train passed the 
engine and car of cross-ties were backed out of the spur-track, and it 
became necessary for plaintiff's intestate to t h r o ~  the switch. 

Witness for plaintiff testified: "I told n'illie Taylor to shift out, him 
and the engineer, and to lct the other train go by, and they let the 
other train go by, and n-Ilcn they went by he got off for something, and 
when I saw him lie was an his hands and knees. I didn't see him when 



he  got off. 6oirie of them said he juniperl down a1lc:ld of i t ,  and  t h e  
t ra in  ntib ruliniiig by  arid he fell. I barn hinl  when h e  ra i s td  up, and  
the dranl iead of the  car  liit h i m  i n  tlie back and  tlie sniicl bolster r u n  
svcr  lliiu. I t  11 as  011 a 4de-track,  a su itch frorn tlie niaili line. . . . 
1 Q:IW liim on h i ?  liand> and knees, and  I saw a wntl  bolqter r u n  over 
lliiii. T h e  trail1 \V:IS baclii~ig a t  tha t  time. T h e  b:lck car  11:1tl a f e n  tie> 
on i t ;  they -e re  loatled crossivays of the  car.  . . . I don't know 
how high the  tie.; n ere. I don't th ink  they were 1 erg  l~ ig l i .  M7e didn't 
have but eight rails on tlie car  a t  the  time. ant1 t h a t  noultl  not take 

r 7 many tietl. . . . l l i e  t r a i n  was going about t l i r te  or f o u r  miles a n  
hour  n h e n  he was lcillt~l.  . . . T h e  ties \\ere not ;IS high as  we 
ordinari ly  h a r e  them, and  they h a d  no effect on his  being hur t .  . . . 
, Lllc cross-tiw n e w  loatled al l  r ight .  TTl1e11 I firht ban. tlic boy lie was 
on   hi^ hands and  knccs just off tlie car,  and  the ca r  was oil h im so 
quick that  11ohot1,~ could do a n  t l ~ i ~ i g .  W e  flagged the t r a i n  as quick as  
n-e could, but  the humpcr s t ruck liini :I$ soon as lie fell  off. . . . I t  
\ \a ,  nly i ~ i ~ t r u r t i o ~ ~  tha t  11011od,~ s11ould g i t  off tliose cars  nliilc thc 
mgil~c, n ar 11101 ing, and  Willie Taglor  B I I ~ ~ I \  it .  . . . I t  n as  against 
orders  fo r  :L m a n  to gct on or  off n c:lr i n  niorion. Willie Taylor  had  
been working thcri, trio or t l i r e ~  1iiont11~. and  1 1 ~  tool< orders and  in- 
structions f r o m  me." 

A\notlier ~ i i t n e s ?  for  plaintiff testified: "I can't  viy I qaw him killed, 
because I didn't  see liiin fal l  off, and  neitlicr did I s w  liini bemuse I 
was working. T l lc r i  I saw hi111. I saitl, 'Lord l l n w  iiitrcg,' and I 
jumped out tlicre and s a i d :  'The  tics is piletl so hiell  t h e  engineer 

I 7  rouldn't sce tha t  man. '  . . . I h e  car  clrngccii tlrc hotlr about four  
f i ~ t  bcforc i t  stoppctl. . . . ITl io~i  I fir't s,x\\ \Yillicx thc cnr n a .  
r ight  on Iiini. T h e  engine stoplwtl i n  about f o u r  fevt. u h i c h  Kay just 
as  q11ic.1, ns it  ronltl posiibly l l n ~  e *toppctl. Tlic ticb n ere not piletl up 
a n y  11iglit3r t h a n  usual.  . . . I t  u 3.; :lgainst tllc ordcr.3 of M r .  E ~ c r -  
ton for  us  to get on or off tlic, t r a in  wliilc i t  n a-  ~ n o ~ i n g .  and  c~ erybody 
h ~ i l  tliose orders." 

T h i s  n : ~ s  substmltially al l  tlie el-i<lc llt3e fo r  plaintiff.  
T h t ~  i s w c s  and  anrncrs  of the, ju ry  tliercto xverc as fo l lons :  
1. W a s  the  plaintiff's inteqtnte, :it the  t ime of his  in jury ,  cniployed 

and ~+orl ; ing for  Gco. L. E ~ e r t o n ?  -1. P c s .  
2. TT':I~ t 1 1 ~  said Gco. 1,. ET crton a n  i ~ i t l e p ~ n d c n t  contractor, as  alleged 

i n  thc a n s n e r ?  A. K O .  
3. Wits the  plaintiff's intestate  killed by the  negligence of the  dc- 

fcli(l,int, as  allcgctl? A. Yes. 
4. \\':I? thv plaintiff's intestate gui l ty  of contr ibutory negligence, as  

:~ll('gc(l i l l  t he  a n s ~ v e r ?  A. E o .  
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5. What damage, if any, is the plaintiff entitled to recover of the 
defendant? A. $750. 

From judgment upon the verdict the defendant appealed. 

Sutton & Greene for plaintif, 
Moore & Dunn for defendant. 

BROODEX, J. The evidence of the plaintiff does not disclose how the 
killing of plaintiff's intestate occurred. Only two theories arise from 
plaintiff's evidence as to what happened: 

First, that the plaintiff's intestate fell from the rear of a backing 
train upon the track; second, that plaintiff's intestate jumped from the 
rear of the backing train to the track, stumbled, fell, and was run over 
by the train. There is no proof whatever that there was any defect in 
the appliance used at  the time, causing plaintiff's intestate to fall, nor 
is there any proof of any negligent movement or jerking of the train 
which precipitated him therefrom. The evidence, therefore, cannot sup- 
port the first theory. Upon the other hand, if plaintiff's intestate, in  the 
discharge of his duty, jumped from the moving train upon the track 
and lost his balance, then the undisputed evidence discloses that he did 
so in plain and express violation of orders and instructions given him 
by his superiors. 

There is a suggestion that the cross-ties were piled too high on the 
car from which plaintiff's intestate jumped or fell, but the evidence fur- 
ther discloses that the cross-ties were not piled higher than usual. I n  
any event plaintiff's intestate was first seen in the center of the track 
where it would be impossible for the engineer to have discovered his 
perilous situation. 

I n  the final analysis, the evidence presents mere speculation and no 
more. "The rule is well settled that if there be no evidence or if the 
evidence be so slight as not reasonably to warrant the inference of the 
fact in issue, or furnish more than material for mere conjecture, the 
court will not leave the issue to be passed on by the jui-y." Seagrove v.  
Wimton, 167 N. C., 207; S. v .  Mart in, 1 9 1  N. C., 404. Referring to 
this rule in Poovey v. Sugar Co., 191 N. C., 722, this Court says: 
"This rule is both just and sound. Any other interpretation of the law 
would unloose a jury to wander aimlessly in the fields of speculation." 

We hold therefore that the motion for nonsuit, duly made by the 
defendant, should have been allowed. 

Reversed. 
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C. M. REEVES AND J. C. WATRINS, TR- DING AS REEVES & WATKINS, V. R. E. 
MARKS AND T. 0. MARKS, COPARTNERS, TRADING AS MARKS BROS., AND 

S. A. MARKS. 
(Filed 12 October, 1927.) 

Costs-Stenographer's Fees-Reference-EvidencoFindings-Courts - 
Appeal and Error. 

Where the losing party in the action moves the clerk of the court to 
recall execution under judgment on the ground of excessive cost taxed 
for stenographer's fees, it is required of him, upon reference made, to 
appear and show that the charge was excessive, and failing to appear 
and offer evidence, the referee's finding and approval of the court below 
will be sustained on appeal to the Supreme Court. 

THIS was a motion made by defendants to recall execution which was 
issued in favor of Minnie Lee Hoover for $106.80, stenographer's fees 
taxed in the above-entitled cause against defendants. From LEE. 

g o y l e  & H o y l e  for defendants.  

PER CURIAM. The record shows that the matter was heard by con- 
sent. The court found that the $75 stenographer's fee taxed in  the 
original cost was not. returned on the execution by the sheriff as paid, 
but "stenographer $75" has the figure surrounded by a circle in lead 
penoil. 

This ambiguity was explained by the clerk, who testified i t  was so 
marked as i t  had not been paid, and the judgment docket recites that 
a11 of the judgment has been satisfied in full "except $75 taxed as 
stenographer's fees." I t  is found as a fact that the stenographer's fees 
have never been paid and the defendants still owe same. 

The facts further found are to the effect that the stenographer filed her 
bill later for $106.80; that objection was made by defendants' attorney; 
that the matter was referred to a referee, who gave notice to defendants' 
attorney of the time and place of hearing, but he did not appear. The 
referee found that the bill of $106.80 was correct. No exception was 
filed to the report of referee, although defendants' attorney had per- 
sonal knowledge, and the report of the referee was confirmed by the 
judge who heard the original case and no appeal taken. The court 
below refused to recall the execution, and in this we find no error. The 
cases cited by defendants are not applicable. 

Defendants contend that under the circumstances they were under no 
obligation to "hold a candle." We cannot so hold. Under the facts 
found by the court below, and there was some evidence to support them, 
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i t  was incumbent  on defendants t o  make objections and  exceptions a t  
the t ime and  f r o m  adverse ru l ing  appeal ;  otherwise, what  rigbta de- 
fendants  had,  if a n y  in t h e  beginning, were waived. Burroughs V. 

C m t c a d ,  193 S. C., p. 842. See Bank v. Edtuai-ds, ante, p. 308. T h e  

judgment below i s  
Affirmed. 

J. L. HARTSFIELD v. CRAVEN COUSTP. 

(Filed 12 October, 1927.) 

1. Taxation-Counties-Bonds-Secessary Expenses-IClections-Vote of 
People--Refunding Debt-Statutes. 

Under the Municipal Finance Act (ch. 81, sec. 8 ( j ) ,  Public Laws of 
19?7), a county may fund a n  indebtedness incurred before its ratifica- 
tion f o r  necessary expenses by the issuance of its bonds in anticipation 
of its receipt for taxes when authorized by statute, without submitting 
the question to the vote of its people. 

2. Same--Municipal Finance Act-Repealing Statutes. 
The .Jlunidpal Finance Act, by express provisipns repeals a public- 

local law applied to a county when inconsistent with its terms. 

3. Same-Schools-Constitutional Law. 
While bonds issued by a county for the maiuteilanc~e or equipment of 

its public school houses a re  not issued for a necessary expense, Const. of 
N. C., Art. VII, sec. 7, they are valid when issued under the power con- 
ferred by statute when necessary to maintain the six months term of 
school made mandatory by our Constitution, and when issued in accord- 
ance with the statute authorizing it, the bonds are a valid indebtedness 
of the municipality without submitting the question of their issuance to 
the vote of the people. 

4. Same. 
Where a county under power conferred by special statute has borrowed 

money from time to time for the mair~tenance and equipment of its 
public schools, i ts  bonds to refund the inclebtedness so incurred are  valid 
if issued in conformity with the provisions of the general Municipal 
Finance Act, chapter 81, sec. 8 ( j ) ,  Public Laws of 192;'. 

5. Statutes-Public Policy-Intent-Interpretation. 

As a matter of public policy the general Municipal Finance Act should 
be liberally construed to effectuate its intent. 

APPEAL by  plaintiff f r o m  Harris, J., a t  September' Term,  1927, of 
CRAVEN. Affirmed. 

Controversy without  action, involving the val idi ty  of bonds author-  
ized by t h e  board of commissioners of Craven County ,  pursuan t  to  t h e  
provisions of t h e  County F inance  Act. 
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From judgment upon facts agreed, plaintiff appealed to the Supreme 
Ciourt. 

X o o w  S. Dunn for pluinfi,ff. 
R. 1:'. 1T7hitehurst f o r  d e f ~ n r l a n f .  

C~lsaor:. J. The board of commissioners of Craven County, having 
~wl l~p l i (d  TI i th all the provisiolis of the County Finance ,let, prescribed 
therein a s  preliminary to the issuailcc of the same, has nuthorizecl the 
issuance of bonds of said county, in the sun1 of $660,000 for the pur- 
pose of funding certain indebtedness of said county incu~rcvl before 
1 July.  1927, and evidenced by notes of the county now o ~ t q t ; ~ ~ l t l i n ~ .  
Public Laws 1017, ch. 81, see. 8 ( j ) .  

' l ' ! ~ ( a  .aid board n a s  proceeding to offer said bonds for snlc, vhen  ob- 
~ c c . t i o l l  thereto \ \as  made by the plaintiff, A rcd(lent taxp:rytr n11d fret,- 
lloltler of said county, upon the groul~d that said boudq, if iszuetl and 
-old as  authorized, nil1 be irivalid as obligations of ('ravcn County, for 
t l ~ t ~  r c , ; ~ ~ o n  that said board of coninissioners is v itllout lanful  authority 
to i q ~ u c  and sell said boncls. Upon thc facts agrceil, tlw cwurt 11 as of 
o l~ in io~ l  that the said hoard of commissiont.rs is fully autl iori~ed by 
1:tn t o  i w w  and sell said bonds, for the p11r1~0sesrecitcd in the orders 
I I I Y I T  itllllg for their issuance, and that said bonds, and all of tliem wllen 
lssnc tl :lnd sold pursuant to l a~v ,  will be xalid obligations of C r a ~ e n  
('ounty. From judgment in accordance with this opillion plaintiff ap- 
1x~lu.l  to this Court. 

Thc isiuance of said bonds, i n  the aggregate sum of $660.000, ~ ~ 2 1 s  
,111tllorice11 by said board of commissioners, by two ordcrs un:~niniou~lg  
,~,loptc.tl at it5 meeting on 12 August, 1927, one of said orders providing 
for the issuance of honds in the sum of $320,000, and the other for 
I I O ~ I ~ E  in the sum of $140,000. 

It is agreed "that C;aven County has expended for legitimate govern- 
~llental  purposes the amount set out in the bond order aut l ior i~ ing the 
iqsuance of $520,000 bonds of the county of Craren for road, bridge and 
other plirposes, and  has received value for said an~ount ,  and there a;e 
110~1~ outstanding notes of said county, evidencing the amount so due, 
alltl the same are held by purchasers for value, said notes being issued 
for sue11 necessary purposes in anticipation of the collection of taxes." 

I t  is further agreed "that Craven County has espended the amount of 
$140,000 set out in the order authorizing the issuance of $140,000 
bonds for the maintenance of six months school tcrm, construction of 
school buildings and other purposes, said amount being approximately 
dirided anlong such purposes as follows: $100,000 of said amount 
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being expended for the construction and equipment of school buildings, 
after plans for such construction have been approved by the State 
Superintendent of Public Instruction, and tha t  the ~ e m a i n d e r  of said 
amount, to wit, $40,000 has been expended in  the m , h t e n a n c e  of the  
constitutional six months school term, and all of eaid debt existed 
prior to 7 March, 1927, and all of said notes were ksued i n  anticipa- 
tion of the collection of taxes." 

I t  is  provided in  both said orders, authorizing the issuance of bonds 
in the aggregate sum of $660,000, that  the proceeds of the same shall be 
applied solely to the funding of valid indebtedness of the county of 
Craven, incurred prior to 7 March, 1927, evidenced by notes of said 
county now outstanding, $520,000 of said indebtedness having been in- 
curred for the construction and improvement of roads and bridges and 
other necessary county expenses, and $140,000 for the construction and 
improvement of school houses, and the maintenance of schools i n  
Craven County for a term in each year of not less than six months. 

I t  is  further provided in  said orders that each "shali take effect upon 
its passage and shall not be submitted to the voters of rlaid county." 

Plaintiff challenges the validity of all of said bonds upon the ground 
that  they have not been approved by the vote of a majority of the 
qualified voters of Craven County; he contends that  for  this reason, 
by the express provisions of chapter 609, Public-Local Laws 1923, all 
of said bonds are invalid as obligations of Craven County. H e  con- 
tends, further, that  if i t  shall be held that  the provisions of said statute 
do not apply to the bonds in the sum of $520,000, for funding valid 
indebtedness of the county, incurred for necessary county expenses, they 
do apply to the bonds in the sum of $110,000 for funding indebtedness 
incurred for school purposes. This  latter contention is  upon the ground 
that such indebtedness was not for a necessary county expense and mas 
i~icurred without express statutory authority. 

Chapter 609, Public-Local Laws 1923, i3 entitled. ">4n Act Prohibit- 
ing tlie County Board of Education, or the Board of Commissioners 
for tlie County of Craven, or Board of Aldermen of the City of New 
Bcrn, said County, Pledging the Credit of said County or City, or 
Issuing Bonds of said County or City without first Submitting the 
Question to the Qualified Voters Thereof." The  p:-orisions of this 
statute, insofar as they would otherwise apply to the bonds which are 
the subject-matter of this controversy, are repealed by section 43 of 
chapter 81, Public Laws 1027 (The County Finance Act) .  I t  is therein 
provided, "that all acts and parts of acts, whether general, special, 
prirate or local, authorizing or limiting or prohibiting the issuance of 
bonds or other obligations of a county or counties are hereby repealed.'' 
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I t  may be doubted whether the provisions of said act relative to the 
submission of the question as to the issuance of bonds by the board of 
commissioners to the voters of the county, even if same had not been 
repealed, apply to the bonds in  the sum of $520,000, authorized for 
funding indebtedness incurred for necessary county expenses. The  last 
proviso in  section one of said act is as follows: "Provided further, that  
nothing herein shall restrict or abrogate the right of the board of com- 
missioners to contract or pay any indebtedness for necessary expenses, 
a s  provided by the general law." The County Finance Act expressly 
provides that  bonds may be issued by any county for funding or re- 
funding valid indebtedness of the county, incurred before 1 July,  1927, 
and that  all indebtedness of the county, not evidenced by bonds, which 
was created for necessary expenses and whicli remains outstanding on 
7 Xarch,  1927, the date of its ratification, "is hereby validated." 
Chapter 81, sec. 8 ( j ) ,  Public Laws 1927. Orders authorizing the 
issuance of bonds for funding or refunding indebtedness, valid when 
incurred, or validated by the County Finance Act, need not be sub- 
mitted to the voters of the county. Such orders are effective from the 
date of their adoption. Section 9 (e ) .  

The  contention of plaintiff, certainly with respect to the bonds in  the 
sum of $520,000, which the board of conmlissioners of Craven County 
has authorized, cannot be sustained. These bonds are valid, notwith- 
standing they have not been approved at an election held pursuant to 
the provisions of chapter 609, Public-Local Laws 1923, by a majority 
of the qualified voters of Craven County. The  proceeds of the bonds 
will be applied solely to the funding of a valid indebtedness of said 
county. The  total amount of such indebtedness will not be increased 
by the issuance of the bonds. 

Plaintiff, however, earnestly contends that  the expenditure by Craven 
County of the sum of $100,000 for the construction and equipment of 
school buildings, and of the sum of $40,000 for the maintenance of 
schools in said county, for a term of a t  least six months in each year, 
were not for  necessary county expenses and were not authorized by 
statute;  that, therefore, such expenditure, in the aggregate sum of 
$140,000, does not constitute a valid indebtedness of Craven County. 

I t  must be conceded that  the expenditure of $140,000, made by 
Craven County for the support and maintenance of public schools was 
not for a necessary county purpose, within the meaning of section 7, 
of Article V I I  of the Constitution. I t  was made, however, by Craven 
County in order to maintain in the several school districts in said 
county schools which were included within the uniform system of State 
schools, which the General Assembly is required by the Constitution to 
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provide. Frazier c. Comm. of Guilford, ante, 49. Sucli espeniliture 
v.ns ]lot lnnful ,  however, unless authorized by statute. Il'nfc 1 ' .  Iloard 
of I:'tlucafion, 192 S. C., 516. I t  does not constitute a ~ a l i d  indebted- 
lics, of ( 'ralen County, which may be funded by tllc issua~lce of bonds, 
111id(~ the Coullty Finance Act, u~llesr i t  n a s  niatlc by statutory au- 
thority. 

Espenditures, now aggregating the su~i i  of $140,000, 11:tre been made 
by Craven County, from year to ye:rr, for tllc purpose of maintaiuing 
and operating in said county public scl~ool- for a t c r ~ n  in each year of 
not lcss tliaii six months. Tlirse cslx n(1itures liave been paid out of 
I I I O I I ~ ~  borrowed from time to tirnc, lry the board of coniniissioners of 
slit1 cZoll~lty ill anticipation of the c~)ll(c.tion of taxes, levied each year 
by thc said board pursuant to stntnttXs duly enacted by the General 
a l ~ s c n ~ b l y .  Esprcss authority n a s  couferlcd by statutes upon tho board 
of commissioners to borrow this money. I t  was contemplated that  the 
money borrovetl n.ould be paid out of tlie taxes when collected. Deficits 
l r a ~ c ,  l ~ o n e ~ c r ,  occurred from year to year, unti l  I ~ V  the total sum 
bni~~*oncd ant1 not repaid is  $140,000. Tlic county's indebtedness in this 
sun1 ia J alitl, bwausc. authorized by the General Ass~~mbly,  and under 
the pro\ i$ions of the County Finance Act may be funded by the issuance 
of bo~ids, without n subniission of the question as to nhether said bonds 
sliall bc issued to tlie voters of the county. 

Wliile tlie espc~isc of maintaining schools included within the uni- 
form system ulierein tuition shall bc fre;! of charge to all tlie children 
of the State between tlie ages of six and twenty-one, i n  a county, is  not 
a ncccsary county esljensc, when the General L\ssembly has authorized 
ant1 required a county as ail administrative unit (see lTrazier v. Comrs., 
supra),  to incur indebtedness for that  purpose, such indebtedness is a 
v:llid county intlcbtetl~lc>ss within the meaning of the County Finance 
Act. Uoncls niay be issued by a county under the provisions of the 
Cou~l ty  Fina~lce  -\ct to fund such indebtedness. 

Plaintiffs' contention that tlie bonds authorized by the board of com- 
missioners of C r a w n  County in the sum of $140,000 are invalid, for  
that such bonds have not becn approved at an electioll by the majority 
of tlic qualified voters of the county is not sustained. These bonds when 
issued and sold pursuant to law will be valid oblig,~tions sf  Craven 
County. The  total i~ldebtedness of Craven County will not be increased 
thereby. 

The purpose of the General Assembly in enacting the County Finance 
Act, as disclosed by a reading of all its provisions, is  inanifest. I t  was 
to enable tlic s e ~ e r a l  counties of the State not only to provide for their 
future needs hy issuing bonds for purposes specified therein, but also 
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to fund their valid indebtedness Iierctoforc i~icurrcd in good faith, by 
issuing bonds and thus r e l i e ~ c  tlie taxpayers of hurdensoinc :1111iual 
taxation. The  act should be so conrtrucd as to effectuate this purpose. 
.I sound public p o l i c ~  forbids a liarrow coiistructio~i n hicli ~ - o u l d  dc- 
feat the purpose of tlie Gcneral -lsse~nbly. B y  the terms of said act 
the counties h a w  the poncr, wlie~i t h y  comply with its prorisioris, to 
issue bonds to fund or r e fn~~c l  ralitl i ~ ~ i l c l ~ t c ~ i ~ i c s s  for inollcp borrowed 
in good fai th aiitl esl~t~ndctl  for the l,ulrlic benefit, 111itlor authority of 
the General Aswiihly. Thc judgr~icwt is 

.\ffirined. 

EASTERS BASI~ISG A X ~  TI{~-ST c'ol\rrasl-. .\SU I.:. I,. ar.\7rw,cr;s 
.%XI) B. I.. lI.%TTOCI<S, TI<AI)IS~; .IS ~ I . \ Y S V I I , T . I :  S[.I>PI.Y ~ ~ N P . \ Y Y .  T. 1:. 11. 
c:or,r.Ixs, E. IT, c o r , r . ~ s s  ~ 1 1 ~ 1 ~ ~  r, (-or ,rns.  

Estoppel-Conduct-Equit~.-Eridcncc-So~~suit-Hnsl~nnd and Wife. 
\\'h(,re the title to f:irming lantls \r;is i l l  tllr luotl~er \vho  livcvl thereon 

with her hllsha~id ant1 SOII. tho  sol1 ll;i \-in< the 111:111:1&~nl(~llt o f  t l l ~  fal.111. 
:mil the 1:itter two 11avc' in1111ce(l :I 111i~rc:111tilc~ lir111 \\.it11 \~l: ich they had 
been dealing for n l o~ lg  pc~riotl of time, t o  I ) c v , ~ n c ~  a11 :~cco~nruotl:rtion 
i~itlorsrr on the son's note to ti I ) ; I I I ~ ; ,  w i t h  the father also an intlorsc~r 
thereon : H c l d ,  i n  ortlcr for thc nlcrc.:lirtilc firm to r s t o ~  the mother in 
rquity from c.l:iimi~ig title to thtl lnnil ant1 tlrnyiiig liability, it is neces- 
sary for the mcbrrantilc co~np:rl~y to show si~ch further acts or conduct 
011 the part of t hc~  ~ i lo thc~  as \vonltl in;~lte it uncolrscional~le for lier to 
now assert her title, :11lt1 there hein:: no suftic.ient evitle~~ce thereof, 1inr1er 
the facts of this case, her motioli a s  of 11o11suit i n  the hank's action upnn 
the note sl~ould hare lwcn sustail~etl. 

 PEAL by defendants from Sinelair ,  J., a t  April Term, 1927, of 
O s s ~ o w .  No error as to R. H. Collins and E. H. Collins. Judgment 
against Miriam C. Collins reversed. 

This action was begun on 10 July,  1024, to recover judgment against 
defendants, R .  H. Collins and E. H. Collins, on note for $1,520, due 
3 October, 1923, and payable to plaintiff, Eastern Banking and Trust  
Company. The note was esecuted by R. H. Collins as maker, and was 
indorsed by defendant, E. H. Collins, and by plaintiffs, E. L. Mattocks 
and B. L. Mattocks, trading as Maysville Supply Company. 

Plaintiffs further pray judgment that  defendant, Miriam C. Collins, 
be estopped from asserting title to certain,lands described in the com- 
plaint, situate in Onslow County, as against plaintiffs with respect to 
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the judgment lierein tlemantled againrt licr c o t l v f v ~ ~ ~ l a n t ~ .  nhen same 
has been duly docketed. 

From judgment on tllc verdict defendants :~ppcaled to the Supreme 
Court, assigning as error, chiefly, the refusal of their motion, made a t  
the close of the evidence, for judgment as of nonsu~ t  upon plaintiffs' 
cause of action against J I i r iam C. Collins. 

I .  Ill. Railcy,  John D. 1Barlick and Varser ,  L a ~ i v n c e ,  Proctor B 
N c T n  f y r c  for plaintiffs.  

W a r d  B W a r d  for defendants .  

C ~ K S O R ,  J. On 3 October, 1922, defendant, R. H. Collins, cxec~~tcrl 
his note for $1,520, payable to plaintiff, Eastcrn Banking and Trust  
Company. This note was indorsed bv his father, deftxntlant E. 11. Col- 
lins, and also by plaintiffs, E. L. Mattocks and B. L. IFattoclts, trading 
as Xaysville Supply Company. The nett> became d u ~ ,  according to its 
tcnor, on 3 October, 1923. S o  paymcnt I u s  bccn.made thereon. Dc- 
fcndants concede that  both R. 11. Collins and E. 11. Collins are liable 
to plaintiff, Eastcrn Banking and Trus t  Company, on the note for the 
full amount thereof, ~ v i t h  interest from maturity. Yeithcr of thc de- 
fendants assigns error in the judgment rendered on the verdict that  
plaintiffs recorer of R. 11. Collins and E. H. Collins, by reason of their 
liability on the note, thc sun1 of $1.843.00, with intcicst on $1,,520.00 at 
six per cent from 18 April, 1927. S o  exception appoars in the record 
to the order made a t  J u l y  Term, 1926, making E. L. 3Iattocks and 
B. L. llattocks, trading as llaysville Supply Company, partics plain- 
tiff. Although liable to their coplaintiff as indorsers on the note, they 
were not made defendants a t  the time the action was hegun. The  judg- 
ment i n  favor of the plaintiffs and against the defemlants, R. H. Col- 
lins and E. R. Collins, is affirmed. 

The note upon ~vhich  plaintiffs have recovered judgment against 
R. H. Collins and E. H. Collins is the last of a series of notes given in  
renewal, from time to time, of a note dated 4 February,  1920, to Eastern 
Banking and Trust  Company. The original note u-as executed by R. H. 
Collins as maker, and was indorsed by E. L. Mattocks and B. L. Mat- 
tocks, trading as lIaysville Supply Company, prior to its delivery to 
the payee. There is  a controversy as to whether or not this note was 
also indorsed by E. L. Collins. H i s  name appears on the back of the 
note. H e  denies that  he wrote or authorized any one else to write his 
name thereon. H e  admits, ho re re r ,  that  he  indorsed each of the re- 
newal notes, including the last note upon which the judgment, herein 
affirmed, has been rendered. 
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The defendant, Miriam C. Collins, is the wife of E. H. Collins and 
the mother of R. H. Collins, who a t  the date of the original note, was a 
minor. She  is, and was a t  and prior to the date on which said note 
was indorsed by 3Iaysville Supply Company, and on which the loan 
mas made to R. H. Collins by Eastern Banking and Trust  Company, 
the owner of certain lands described in the complaint, situate in Onslow 
County. She  holds title to par t  of said lands under a deed to her from 
John C. Bell and wife, dated 8 December, 1897, recorded in the office of 
tho register of deeds of Onslow County, i n  Book 64, a t  page 198; to 
part under deed to her from John  C. Bell and wife, dated 23 Septem- 
ber, 1910, recorded in the office of the register of deeds of Onslow 
County, in Book 10.5, at page .573, and to part  under the will of John C. 
Bell, probated on 24 January,  1913, and recorded i n  the office of the 
clerk of the Superior Court of Onslow County, i n  Book of Wills No. 
10.5, a t  page 52. Both the said deeds and the said will were promptly 
and properly recorded prior to the transactions alleged in  the com- 
plaint, with respect to the indorsement of the note of R. H. Collins on 
4 February, 1020, by Maysville Supply Company, and the loan of money 
to R. H. Collins by Eastern Banking and Trust  Company. 

At and prior to the date of these transactions defendants, E. H. Col- 
lins and Miriam C. Colli~ls, as husband and wife, and defendant, R. H. 
Collins, their son, then a minor, lived together as a family on the lands 
owned by said Ni r i am C. Collins; during said time plaintiff, Maysville 
Supply Company, was engaged in  a general mercantile business in the 
to~vn of Maysville, Jones County, N. C., and plaintiff, Eastern Bank- 
ing  and Trust  Company, was engaged in the banking business in said 
town. Defendants had many business transactions with both plaintiffs, 
involving the extension of credit by each of them to defendant, E. H. 
Collins. 

Plaintiffs allege that  during frequent conversations and transactions 
had with them by both E. H. Collins and Miriam C. Collins, the <aid 
Xi r i am C. Collins and the said E. H. Collins stated, i n  reference to t l l ~  
lands on which they and their son resided, that  same mas the property 
of E. H. Collins, and that  he was conducting the farming operations 
on said land; that  relying upon these statements made to them hy both 
Nir iam C. Collins and E. H. Collins, plaintiffs understood and beli~ved,  
a t  the time the note of R. H. Collins, indorsed by E. H. Collins, mas 
also indorsed by Maysville Supply Company and accepted by Eastern 
Banking and Trust  Company, for a loan to R. H. Collins, that  said 
lands were the property of E. H. Collins, and that  all the defendants 
knew that  plaintiffs had such understanding and belief, with reference 
to the title to said lands, and were acting upon the same in the indorse- 
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ment of said note and in the acceptance of same for a loan to R. H. 
Collins. Defendants deny that they or either of them at any time made 
any representations to plaintiffs, or to either of them with respect to 
the title to the lands owned by Miriam C. Collins. 

Plaintiffs rely upon the decision of this Court i n  Shattuck v. Cuiuley, 
119 N. C., 292, as authority for their right to maintain this action and 
to recover judgment therein, as prayed, against the defendant, Miriam 
C. Collins. 

The principles of law, which were applied to the facts in that case as 
found by the jury from the evidence offered at  the trial, and upon 
which the judgment was affirmed, are well settled. They were stated 
and applied by Rbdman, J., in i2laso.n v. Will iam, Ci6 N .  C., 564, and 
by Shepherd, C. J., in Morris v. Hemdon, 113 N .  C ,  236. Both these 
cases are cited with approval in Bank v. Bank, 138 Ti. C., 46'7. I n  his 
opinion in the last case Hoke, J., says: "It is familiar learning that 
where one knowingly suffers another in  his presence to purchase prop- 
erty in which he has a claim or title, which he wilfully conceals, he will 
be deemed under such circumstances to have waived his claim, and will 
not afterwards be permitted to assert it against the pilrchaser." 

The principles upon which the doctrine of equitable estoppel is 
founded have been more frequently applied where the title to property, 
real or personal, has passed immediately, by sale or conveyance; they 
are likewise applicable, at  least ordinarily, where CI-edit has been ex- 
tended upon the well-founded belief of the creditor that his debtor is 
the owner of specific property, subject to sale under execution on a 
judgment against him, which in  truth and in fact is owned at the time 
by another, who prior to the extension of credit has represented to the 
creditor that the debtor is the owner of the properly. I n  such case, 
where all the essential elements of an equitable estoppel are found to 
exist, it may well be held that the true owner is estopped from assert- 
ing his title as against the creditor who has reduced his debt to judg- 
ment. We need not discuss or decide upon this record whether or not a 
married woman, since the Martin Act (C. S., 2507) is subject to the 
doctrine of equitable estoppel with respect to her land, for manifestly, 
unless there is evidence from which the jury may find that she made 
the representations alleged as ground for an estoppel, the principles of 
the doctrine can have no application to her. 

The only evidence offered at the trial of this ca,3e relied upon by 
plaintiffs as tending to show representations by Mrs, Collins to plain- 
tiffs or either of them, with respect to the title to her lands, prior to 
the indorsement of the note of R. H. Collins, or to the loan to him of 
money thereon, is the testimony of plaintiff, E. L. Mattocks. 
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9 Tlrr-ST Co. c.  COLLISS. 

H i s  testimony was to the effect that N r .  and Mrs. Collins had traded 
in the store of Mn-sville Supply Company for about tventy  years, dur- 
iiig which time t h y  had resided on the lands described ill the com- 
plaint, and conr-e~ed or devised to her by John C. Bell; that  qoinetimes 
they paid cash for nierchaudise purcliased by them, and soinetimes had 
same charged to E. H. Collins; that  E. H. Collins conducted the farrn- 
ing operations on said l a ~ i d s ;  that in conr ersations with n it11es5. soirie- 
times in the presence of JIrs .  Colliiis, Mr.  Colliiis referred to said land 
as "our land," or as "our home place," and that  Mrs. Collii~s made no 
protest to these references by her husband to her 1:~iid; tliat she sorne- 
times referred to her land as "our land" and '(our home place." The 
\fitness further testified t h t  E. 11. Collins, in the presencc of Mrs. 
Collins, asked if lie nould indorse the hote of his son, R. 11. Collins, 
~ \ l io ,  he said, n as going to get rrlarr~ed and nnnted to build a house 011 

'(our la11d7' ; that i n  convquellce of this request he indorsed the iiote 
 lien same n a s  prcsentetl to hiin by R. 11. Collins, hearing the inclorse- 
merit of E. H. Collin<. There is no evidence tliat Mrs. Collins requested 
the ])laintiff, Naysrille Supply Coilipariy, to i i~dorse her son's note, or 
that she rcqucsted its coplaintiff to make a loan to her son. 

T l ~ i s  eridencc falls far  short of shoving conduct or representations, 
express or iinplictl, on the part  of Xrs .  (hl l ins upon which a jury 
m g h t  find that she is estopl)ed from asserting title to lands owned by 
her under deeds and nil l ,  duly recorded. Defendant's assignment of 
~ r r o r ,  based upon their caecprion to the refusal of the court, a t  the 
close of the eridciice, to disiliiss tlip actioi~ as to defend:int, X i r i am C. 
Collins, as upon nonsuit, is sustained. 

There is eridence t e ~ ~ t l i i ~ g  to shon that the iiioilcy loaned to R. H. 
Colli~ls by Eai tern  Bniilriiig and Trust  Coml)aiiy, upon the note in- 
dorsed Ly the Maysl i l k  Sup1117 Company, was expended by him in the 
cwction of a liouse on his mother's land. It is not co~itendetl by plain- 
t i f f~  that  tlicy or ei t l~cr of t lmn  ha\?  a lien upon said land under the 
qtatutc. C. S., 2434. Such conteiltiou could certainly not he sustained. 
The house was built in 1 9 2 0 ;  this action mas begun in 1024. 

The juclgment as to R. 11. Collins and E. 11. Collins is affirmed. I n  
their appeal we find 

Ko error. 

There is  error in refusing to allow defendants' motion for judgment 
as of nonsuit as to Miriam C. Collins. The judgment as to her is 

Reversed. 
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R. L. COBURX, RECEIVER OF MARTIN COUNTY SAVINGS A S D  TRUST COM- 
PANY,  V. C. D. ChRST-kRPHEx. 

(Filed 12 October, 1927.) 

Equity - Set-Off - Ranks and Banking - Mutuality of Debts - County 
Funds-Debtor and Creditor. 

While ordinarily the right of equitable set-off does not esist where 
there is a want of mutuality or the one clninling it has no right of action 
against the other in his own name, this principle is not applicable to 
county funds officially deposited in o. bank since in a receiver's hands, 
and for which the depositor officially remains liable to the county, and 
he may offset his personal liability to the bank with the amount he mny 
receive as a depositor of the county funds. 

APPEAL by defendant from Nunn, J., at  J u n e  Term, 1927, of MAR- 
TIX.  Affirmed in  par t  and remanded. 

From judgment on facts agreed defendant appealed to the Supreme 
Court. 

B. A. Cvitcher and A. R. Dunning for  plaintif. 
Wheeler Marfin for defendant. 

CONNOR, J. This  action was heard upon a statement of facts agreed. 
They are as follows : 
1. Plaintiff is the receiver of Martin County Savings and Trust  

Company, an insolvent corporation, which prior to his appointment as 
such receiver was engaged in  the banking business a t  Williamston, 
Nar t in  County, S. C. H e  has brought this action to recover of defend- 
ant  the amount of his indebtedness to said corporation, as evidenced by 
two promissory notes. 

2. Defendant, prior to its insolvency, executed and delivered to said 
corporation his two promissory notes, one in  the sum of $300, and the 
other in the  sun^ of $2,100. Both said notes came into the hands of the 
rece i~  cr as aqwts of sni(1 corporation. Xo payment l a s  been made by 
dcfe~itl:~ut on said note., or either of them, and both are now due. 

3. On tlic t1:ltc of its inrolvcncy defendant had on deposit with said 
corpornt io~~,  suhjccdt to his p (~sona1  check, the sum of ($50.23. The  said 
sum is  now tlnc to tlrfrnclant by said corporation. 

4, Defendant is non., and mas prior to the insolvency of said cor- 
poration, the treasurer of Martin County. As such t r e ,~su re r  he has exe- 
cuted ant1 filed ni th  said county a bond conditioned as required by 
statute. I I e  is personally liable to the county for all moneys which have 
come into l i i ~  lia~itls belonging to said county, and which have not been 
lawfully paid out by him. 
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On  the date of its adjudication as insolvent, defendant had on de- 
posit with said corporation as treasurer the sum of $2,801.91. This de- 
posit was made with moneys received by defendant as treasurer, be- 
longing to Nar t in  County. Defendant is  personally liable to the county 
for said moneys. H e  is solrent. This sum is now clue to defendant as 
treasurer by said corporation. 

Upon the foregoing facts the court was of opinion that defendant 
was entitled to have the deposit in the sum of $50.23 applied as a credit 
upon his indebtedness to the corporation, as evidenced by his notes, 
but that  he was not entitled to offset said indebtedness by the deposit 
in the sum of $2,801.91 standing on the books of the corporation to his 
credit as treasurer. From judgment in  accordance with this opinion, de 
fendant appealed to this cour t .  H i s  only assignment of error is based 
upon his exception to the judgment. 

I t  is conceded that  there is no error in the judgment, applying the 
deposit in the sum of $50.23, as a payment on defendant's indebtedness 
to the bank. The judgment in that  respect is  i n  accord with well set- 
tled principles and is  sustained by authoritative decisions of this Court. 
Trus f  Co. u.  Spencer, 193 X. C., 745; Graham v. Warehouse, 189 
N.  C., 533; Trust  Co. v. T m s t  Co., 188 N. C., 766;  Moore v. Trust  
C'o., 178 N .  C., 128;  Moore v. Ba~nk,  173 N .  C., 180; Ilodgin, v. Bank,  
124 5. C., 540. Where a depositor is indebted to a bank and the debt 
is  due, the bank has the right to apply the deposit as  a payment, pro 
fanto, on the indebtedness. This right of set-off or counterclaim is 
mutual, and where the bank has become insolvent, and is in the hands 
of a receiver, the depositor is entitled to have his deposit applied as a 
payment on his indebtedness to the bank. 

I n  Dameron v. Carpenter, 190 N.  C., 595, Varser, J., whose service 
as a member of this Court, although brief, was of great value both to his 
associates and to the people of this State, writing for the Court, says, 
with full citations supporting his statement of the law: "A set-off is i n  
the nature of a payment or credit when the debts are mutual. Set-off 
exists in mutual  debts, independent of the statute of set-off. I t s  flexible 
character is used in  equity to prevent injustice." See Williams v. Cole- 
man,  190 N .  C., 368. 

Defendant contends that  there is  error in the judgment with respect 
to the deposit in the sum of $2,801.91, standing on the books of the 
bank, a t  the date of its insolvency, to his credit as treasurer. The  court 
was of opinion that  defendant was not entitled to have his personal 
indebtedness to the bank deducted from the amount due by thebank  to  
him as treasurer. The  judgment was in accordance with this opinion. 
I n  this respect defendant contends that the judgment is erroneous. 
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-1s a general rule a bank may apply the amount due by the bank to 
its depositor as a payment on a debt of the depositor to the bank, a t  
any time after  the debt becomes due;  this rule, however, applies only 
when the amount due as a deposit belongs to the depositor. I t  does not 
apply where the bank has knowledge that  the money (deposited belongs, 
not to the depositor, but to another, and was deposited in  trust for the 
owner. 7 C. J., 653 and 658. Thc  right of set-off arises and can be 
enforced ouly where there are mutual  debts between the parties. The  
party invoking the right cannot maintain it, unless he could also main- 
tain an  action against the other party to recover the amount which he 
sccks to h a l e  allowed as a set-off or counterclaim. Thus  in  Battle v.  
Thompson,  65 N. C., 407, i t  was held that  where defendant was in- 
debted to the State of North Carolina, he could not i n  an  action brought 
by tlie State Treasurer to recover upon such indebtedness, offer as a 
set-off or  countprclaim the indebtedness of the Sta te  to him arising out 
of coupons of the State, which the State legally owed, for the reason 
that he could not maintain an  action against the State. 

The  rule is not strictly applied, however, when either the bank or the 
depositor has become insolvent. Thus  in  Davis v. .Iffy. Co., 114 N. C., 
331, i t  was held that  an  endorser on a note held by ,In insolvent bank 
against an insolvent principal, upon which the receiver had brought 
suit is entitled to avail himself of his claim against the bank, upon a 
certificate of deposit issued by the bank, and held by him a t  the date of 
tlie bank's insolvency. I n  l'i~ust Co. v. Spencer, 193 19. C., 745, i t  was 
held by this Court that  a bank, notwithstanding that  il, had taken a note 
signed by the directors of a corporation nhich  had become insolvent, in 
payment of the corporation's note to it, retaining, hoaever, the corpora- 
tion's note as collateral security for the note of thc directors, had a 
right to apply a deposit to the credit of the insolvent corporation as a 
payment on the indebtedness for which the bank held the directors' note. 

111 the instant case, although the deposit i n  the sun: of $2,801.91 was 
made by defendant with moneys belonging to Ma.rtin County, and 
stands on the books of the bank in  his name as treasurer, he  is person- 
ally liable to the county for the moneys received by h im as treasurer. 
H e  is  solvent, and must account to the county for the amount of the 
deposit. As between the bank and the defendant, the bank is liable 
primarily to the defendant, and not to the county. R i s  contention that  
upon the facts agreed he  is entitled to have the amount of his indebted- 
ness to the bank deducted from the amount due h im by the bank must 
be sustained, not only upon principles of justice and equity, but also 
upon well supported authority. 
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I n  Funk v. Young,  Trustee (Ark.), 210 S. W., 5 A. L. R., 79, i t  was 
held that the maker of a note to a bank, which thereafter became in- 
solvent, may offset his indebtedness to the bank upon said note by a 
deposit in his name as trustee, where he was personally liable to his 
cestui que trust for the amount of the deposit. The facts in that case 
are almost identical with those in the instant case. The decision is well 
supported by authorities. I n  the opinion of the Court it is said: "The 
trend of all modern decisions is toward liberality in the allowance of 
set-offs in the case of insolvency of the party against whom the set-off 
is claimed to the end that only the true balance may be required to be 
paid by the representative of the estate of the insolvent." Many cases 
are cited in the note sustaining the decision. The just and equitable 
principles upon which the right of offset or counterclaim is enforced 
should be liberally applied to the end that a debtor to an insolvent cor- 
poration should not be required to pay his debt to the corporation, and 
also to pay the indebtedness of the corporation for which he is personally 
liable. The mutual liability should be so adjusted that the true balance 
may be ascertained and judgment rendered accordingly. 

That the want of mutuality is not always permitted to defeat the 
right of set-off, see People v. California Safe and Deposit Co., 141 
Pac., 1181. 

There is error in the judgment with respect to the deposit in  the 
sum of $2,801.91. Defendant, because of his personal liability to the 
county for the amount of this deposit, is entitled to have his indebted- 
ness to the bank, on his personal notes, deducted from the amount of 
the deposit. This will result in a judgment in  favor of the defendant 
and against the receiver for the difference. The action is remanded in 
order that judgment may be entered in the Superior Court of Martin 
County in accordance with this opinion. 

Affirmed in part and remanded. 

J. D. BARNES v. PEOPLES BANK AND TRUST COMPANY. 

(Filed 19 October, 1927.) 

1. Banks and Banking-Bills and h'otes-Checks-Collection-Currency. 
A bank taking a check for collection is ordinarily required to accept 

therefor only money or currency in the usual and established methods 
among banks in such instances. 
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2. Same - Xegligence - Clearing House - Customers -- Knowledge and 
Consent of Depositors. 

Where a depositor at a bank places therein a ~:ashier's check of 
another bank for collection, and both the depositor and the bank knew 
that the payee bank could not pay it, and the collectiug bank with the 
depositor's authority used the method of the clearing house in such 
instances in receiving a check for the amount, and proceeded with due 
diligence to collect i t :  Held, the bank of deposit for collection is not liable 
to its depositor as a matter of law for the nonpayment of the clearing 
house check it had thus received, it coming within the  esception to the 
general rule of law. 

3. PleadingsJudgments-Admissions-Demurrer. 
A judgment upon the pleadings on plaintiff's motioll is in effect a de- 

murrer to the answer, and every material allegation therein, and every 
reasonable inference therefrom, are considered on the motion as ad- 
mitted. 

APPEAL by defendant from Harris, J., at the April Term, 1927, of 
JOHNSTON. Reversed. 

Mrs. Barnes, the plaintiff, resides in Selma, and the defendant ie 
engaged there in the business of banking. I n  her complaint she alleged 
that on 11 April, 1925, she deposited with the defendant a cashier's 
check issued to her by the First National Bank of Selma for $4,800, 
and that the defendant gave her a receipt or deposit d i p  for this sum; 
that on 5 May, 1925, she drew a check for this amount on the defend- 
ant in favor of 0. P. Dickinson, who on the same d:~y presented i t  to 
the defendant, by whom payment was refused, and that the check was 
then returned to her. She alleged that the defendant presented the 
cashier's check to the First  National Bank of Selma and accepted in  
payment of this and other checks two drafts drawn an other banks by 
the First National Bank of Selma, aggregating $13,349.15 which, on 
or about 14 April, 1925, were returned to the defendant unpaid; that 
the defendant, without authority from her, failed to collect money on 
the cashier's check; negligently failed to exercise due diligence in  mak- 
ing the collection, and that the defendant by reason of its default was 
indebted to her in the sum of $4,800 with interest. 

I n  its answer the defendant denied some of the material allegations 
and alleged that it accepted the cashier's ('heck for collection only; that 
i t  accepted from the First National Bank of Selma two checks or drafts 
on other banks, knowing i t  had not then in  its banking house money 
enough to pay either of said checks; that the acceptarlce of such checks 
or drafts was the customary procedure which had been followed by 
both banks for many years in clearing their collections, and was gen- 
erally observed; that when she received the cashier's check the plaintiff 
knew the First National Bank could not pay her in  cash, and that the 
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defendant received the check only for the purpose of collecting i t  i n  the 
method generally employed in  these circumstances. 

The tr ial  judge gave judgment on the pleadings for the plaintiff's re- 
covery of $4,800, less $468.85, with which her account had been credited, 
with interest and costs. 

The defendant excepted and appealed. 

0. P. Dickinson, Bryce Little, and Oliver G. Rand for plaintiff. 
Ed. Ward and Abell & Shepard for defendant. 

ADAMS, J. The plaintiff's motion for judgment on the pleadings 
was in the nature of a demurrer to the answer, admitting the truth of 
the allegations t h ~ r e i n ,  but denying their legal sufficiency to constitute 
a defense. For  this reason the answer should be liberally construed 
and every intendment should be taken against the plaintiff; or, con- 
versely, to warrant the judgment the allegations which are essential as 
a basis for i t  should be admitted. Pridgen v. Pridgen, 190 IT. C., 102; 
Churchwell v. Trust Co., 181 N. C., 21; i l lsfon v. Hill, 165 N .  C., 255. 

On 11 April, 1925, the defendant received from the plaintiff a 
cashier's check for $4,800, which had been given her by the First  
Sat ional  Bank of Selma, and on the same day presented to the issuing 
bank this check and others held against i t  by the plaintiff's children, 
and accepted from i t  in substitution two drafts, one of which, covering 
the plaintiff's check, was drawn on the Federal Reserve Bank of Rich- 
mond, Virginia, for $12,847.15, and was afterwards returned unpaid. 
This was admitted. 

I t  may be stated as a general rule that  an  agent for collection has 
no authority to receive payment in  anything but money. I n  Ward v. 
Smith,  7 Wal., 447, 19 Law Ed., 207, i t  is said:  "That the power of a 
collecting agent, by the general law, is limited to receiving for the debt 
of his principal that  which the law declares to be a legal tender, or 
which is by common consent considered and treated as money, and 
passes as such at  par, is established by all the authorities." Xoye v. 
Cogdell, 69 N .  C., 93; Bank v. Kenan, 76 PI'. C., 340; Bank v. Grimm, 
109 N. C., 93;  Bank v. Brightwell, 71 A. S. R., 608; Bank v. Bank, 74 
A. S .  R., 527; Xinneapolis Co. v. Bank, 77 A. S. R., 628; Brown v. 
Bank, 52 L. R. A. (N. S.), 652. I n  hlichie's Banks and Banking, page 
1395, the lam is thus stated: " In  the absence of special authority or 
well-established custom to the contrary, a bank with which paper is de- 
posited for collection has no authority to accept anything but money as 
payment." Exceptions to the general rule are recognized also in Mal- 
loy v. Federal Reserve Bank, as reported in  281 Fed., 997, 1005, and in  
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264 U. S., 160, 68 Law Ed., 617. I n  the former this conclusion was 
announced : "The authorities appear to be practically uniform in  hold- 
ing that, in the absence of any instruction or permission from the 
owner of the check, or any custom brought to the notice of such owner 
to the contrary, the bank had no authority to accept or receive i n  pay- 
ment of the check intrusted to i t  for collection anything other than - 
money"; and in the latter, certainty and uniformity as essential quali- 
ties of such custom are clearly pointed out. 

There can be no question that i t  was the defendant7cg duty to exercise 
due care to collect the plaintiff's check. 1 Morse on 13anks and Bank- 
ing, sec. 218; Bank v. Kanan, supra. But the defendant denied negli- 
gence and denied that it had acted without the plaintiff's authority. 
This in effect Tvas an allegation that it exercised due care and had the 
plaintiff's assent to the course i t  pursued. More than this: i t  was 
alleged in the answer that the plaintiff, as well as the defendant, knew 
when the checks were  resented to the First National Bank of Selma 
for collection that the bank did not have nioney enough to pay either of 
the checks; moreover, that the only Fay  in which it could pay the plain- 
tiff's check was by the usual method of clearing its collections. The - 
object of these allegations, we take it, was to justify the defendant's 
acceptance of the checks as falling within exceptions to the general rule. 

I n  giving judgment for the plaintiff upon the pleadings there was 
error. 

Reversed. 
- 

GEORGE W. WILSON v. TILGHNAN LUMBER COMPANY. 

(Filed 19 October, 1927.) 

In order to recover damages to plaintiff's land against the defendant 
for the negligent setting out fire by the employees in taking up its tram- 
way operated by steam locomotives, there must be evidence that will 
raise more than a conjecture that the fire that caused the damage was in 
some way attributable to the defendant, and it is Hel(5, insufficient to be 
submitted to the jury upon the issue of negligence 1:hat the fire could 
have been started by an ignited stump, somewhere near or on the de- 
fendant's right of way, when it does not tend to show facts and circum- 
stances that the defendant or its employees were rea;sonably responsible 
for the originating cause. 

CIVIL ACTION before Sinclair, J., at March Term, 1927, of S a n s ~ s o ~ .  
This action was instituted by the plaintiff against the defendant for 

damages by reason of the burning of young growth on plaintiff's land, 



X. C.] FALL T E R M ,  1927. 375 

TVILSON v. LUMBER Co. 

lightwood, strax-, huckleberry bushes, rail fence, etc. At  the conclusion 
of the evidence, and after one speech had been made to  the jury by 
counsel for plaintiff, the tr ial  judge directed the jury to answer the 
issues in favor of defendant. 

From judgment rendered the plaintiff excepted and appealed. 

11. E. Faison and P. D. Ilerring for plaintiff. 
Fousler CE Cr-umpler for defendant. 

BROI~DEN, J. The cause of action alleged by the plaintiff is as fol- 
lows: "That thereafter, on Friday, the 20th day of April, 1923, the de- 
fendant company, by and through its agmts  and servants, after having 
cut orer the lands and renlored the timber therefrom, and while they 
were engaged in taking up and renloving the iron rails and cross-ties 
from the roadbed, did negligently, carelessly and wrongfully permit fire 
to escape and get out from under control of its servants and enlployees 
and hurlled orer a portion of said lands," etc. 

A witness for plaintiff tmtified that  there was a lightwood stump 
four or five feet from the railroad track which had been burning over 
near the end of the cross-tics, and that  there were some "chunks" that  
looked like they had been burned. Witness said:  "I passed there a day 
or two before and saw some hands pullirig up  the track and saw them 
loading T-irons. . . . They were taking up iron there Monday or 
Tuesday, and the fire was on Friday." 

Another witness for plaintiff testified: "I was there on Wednesday 
before the fire started and saw the lightwood stump burning there. They 
 ere tearing u p  T-irons 100 yards from where the fire was and had 
torn it up  where the fire was. . . . I saw the cars there on Wed- 
nesday. The cars were 20 yards to I50  yards from this stump. The 
stump was on fire Wednesday, and this fire started right around that  
stump. . . . Thc  fire came from the railroad track which had been 
taken u p  a day or two before the fire." 

Another witness testified: "The company was taking u p  the track a t  
this place a day or t x o  before the fire got out. They r an  the train 
back and put tlie T-iron and cross-ties on it." 

Plaintiff testified: "I saw the company's hands and agents taking up 
the track through tlie farm and down across the highway"; and, fur -  
ther, that after tlie fire he went to "a certain stump around which 
pieces of slabs lay, that  had practically gone out, and the stump was 
burning some then. . . . They loaded the iron and cross-ties on a 
flat car which was pulled by an engine or locomotive." 

The defendant offered no evidence. 
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The sole question to be determined is  whether or  not the tr ial  judge 
TVRS correct in directing a verdict in favor of the defendant. 

I t  nil1 be observed that  the plaintiff does not allege that  the defend- 
ant had any definite ~v id th  of right of may or that  the right of way was 
foul. It will be observed further that  plaintiff allege13 that  on Friday,  
10 -1pri1, 1923, the defendant negligently permitted "lire to escape and 
get out from under the control of its servants and employees and burned 
ol-er a portion of said plaintiff's lands.'' 

A l n  analysis of the evidence discloses that  on Wednesday morning a 
ccsrtnin stninp about fil-c feet from the cross-ties of defendant's track 
was on fire. The  track of defendant had been torn u p  a t  this point and 
the c m l ~ l o y r s  of the defendant ~ e r c  tearing u p  the track about 100 
ynrtls fro111 tlie stuinp that was on fire. The  cross-ties and T-irons were 
h i i ~ g  lontlcd oil cars pullcd by an  engine. There is no evidence tha t  
thr  cnpii~c had hccn within 100 yards of the burning stump. Indeed, 
it docq not appear that thc stump IVas not on fire before the engine 
awil-ctl. Thcre is no c~ idcnce  that  the engine was emitting sparks or 
p u t t i ~ ~ g  out fire or thnt it was negligently operated or i n  defective con- 
dition. R(duced to final analysis, the plaintiff's evidence discloses that  
on TT'tv1ncstl:y ~norning there was a burning stump within five feet of 
wllerc dcfclr( la~~t 's  track had formerly been located, and that  a t  the 
samv time t l i tw was an  engine approximately 100 yards away, and that  
t l ~ c ~ * c ~ : ~ f t c ~ ,  to wit, on Fr iday fire apparently got out from this burning 
s t u m p  :llld tlnmngcd the land of the plaintiff. 

The  rc~lllarlis of Clark, C. J., in a concurring opinion in  Noore v. 
R. n.. 173 N. C., p. 318, are pertinent to this case. The  Chief Justice 
said:  "While dircct evidence that  the fire was caused by the negligence 
of defendant is not required, but i t  may be inferred by the jury from 
tlie attendant circumstances, there must be more than bare evidence of 
a possibility, or eren a probability, that  the fire was so caused. As the 
counsel for the defendant well says, there must be more than the argu- 
ment of solicitor, 011 one occasion: 'Gentlemen of the jury, there was a 
hog. I l crc  is a ncgro. Takc the case.' " So, in our case, i t  is not suffi- 
cient to show that  here is a bnrning stump and yonder is  an engine 
some distance away, without showing, a t  least, that  the stump was not 
oil fire before the engine arrived in the vicinity. 

I n  JIcUce v. R. R.. 171 N. C., 111, this Court held that  "mere proof 
of a foul right of way, without evidence that the fire was set out by a 
spark from a passing engine, is insufficient to establicgh actionable neg- 
ligence. I t  has been repeatedly held that  in addition to the foul condi- 
tion of the defendant's right of way, plaintiff must Frore that  the fire 
was set out by tlie defendant in order to  establish negligence." While, 
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of course, the  or igin of a fire c a n  be proved by  circumstant ial  evidence, 
y ~ t  the c~ircurnstariccs mus t  have sufficicnt probative force to justify a 
j u r y  i n  finding t h a t  the  fire originated f r o m  a spark  or  was otherwise 
sct out I y  tlefendant's engine before the  issue can  be submitted. McCoy 
7'.  R. R., 1-13 N. C., 384; X a p i r e  v. R. R., 154 N. C., 384;  M o o r e  v. 
R. I?., 173 S. C., 311; DicXerson v. R. R., 190  N. C., 292. 

Upou t h e  allegations i n  the complaint and the proof adduced a t  the  
t r ia l ,  n c  a r e  of the  opinion tlist  thc t r i a l  judge was justified i n  direct- 
i n g  the  verdict. 

Affirmed. 

(Filed 10 October, 1927.) 

1. Banks and Banking-Bills and Sotes-Worthless Checks-Statutes- 
Pa~~tnersI~i~EviclcnccI~~structions-Appeal and Error. 

Upon the trial under indictment for ~ io la t ing  C. S , A%::, 11iak111g it  :I 

m~vlemeanor to obtain p r o ~ ~ e r t y  in return for a wortlllc\~ check. e tc ,  tht. 
evidel~ce tended to show t1i:it the check in qurition wac -ipietl in the 
name of a certain cotton company by the ilefentlant, and was conflicting 
as  to nliether tlie defendant was n niember of the coueern: H e l d ,  the 
question as  to whether tlie defe~~dnli t  was a member of the company 
\\hen he drew the check in q~iestion \I as not ~ieceswrily ilecis~ve of hi\ 
guilt, and all i~lstruction to find hi111 guilty it the jury slioultl find from 
tlie evidence he n-as not n partncr, was re le r i~b le  error. 

2. Sam-Criminal Intent - Principal and Agent - Eurclrn of Proof- 
Good Faith. 

The burden of proving the guilt of defendant in violating C. S., 4 2 9 ,  
the worthless check statute, is OII the State, and wliere the chcck in ques- 
tion has been signed by him in tlir ilanici of :I certain firm and there is 
evidence tending to show that other checks similarly signet1 had been 
paid, with further evidence that defendant's authority to sign such checks 
hat1 been revoked, the 1)urtle11 of proving defer~t ln~~t 's  guilt is on the 
State. nntl raises tllc question as  to the defendant's good faith for the 
jury to determine. 

APPEAL by defmdaii t  f r o m  Parker, J . ,  a t  Alugust  Term,  1927, of 
HALIFAX. S e w  tr ia l .  

T h e  defendant was indicted f o r  violation of C .  S., 4283, which makes 
i t  a ~nisdeineanor to  obtain property i n  re tu rn  f o r  a worthless check, 
d ra f t ,  or order. T h e  check f o r  $25 was drawn on  t h e  Commercial and  
F a r m e r s  B a n k  of Enfield, and  was signed "A. & W. Cotton Co., by 
E. 0. Anderson." T h e  defendant was convicted, and  f r o m  the judg- 
ment he  appealed, assigning error .  
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Attorney-General Brummitt and Assistant Attorney-General Nash f o r  
the State. 

l'ra'vis & Travis for defendant. 

A ~ a a r s ,  J. Whether the defendant was a member c ~ f  the firm of the 
A. 65 W. Cotton Company was one of the controverted questions. H e  
contended that  he was; the State, that  he  was not. On  this point the 
following instructions were given the jury:  "If he signed the check as a 
partner of the A. & W. Cotton Company, and you should find that  he  
was not a partner, then you should find h im guilty. I f  he was a partner 
of the A. 65 TV. Cotton Company, and had the ?ight to  sign checks, then 
he would be not guilty.'' Another question in  disputl. was that  of the 
defendant's good fai th in  drawing the check. Among the canceled 
cliecks were about a dozen which had been signed "A. & W. Cotton 
Company, by E. 0. Anderson." They had been paid, and this fact mas 
material on the question of the defendant's intent, if ke was not a part- 
ner in the business. There was evidence tending to !show that  his  au- 
thority to sign checks had been revoked; but as the burden of proving 
the defendant's guilt was on the Sta te  the facts should have been sub- 
mitted to the jury under appropriate instructions. Whether he was a 
partner would not necessarily determine the question of his guilt or  
innocence. 

The  instruction in  reference to the partnership was excepted to;  
comment was also made on the fai lure of the judge to define the word 
"drawer" as applied to the check and to instruct the jury in  relation 
to i t ;  but as the case goes back for a new trial, these matters may be 
presented by relevant prayers for instructions. 

New trial. 

S T A T E  v. A R C H  JOHNSON.  

(Filed 19 October, 1927.) 

Criminal Law-AbandonmentJustiAcation-Statutes--Adultery of Wife 
-Instructions. 

While ordinarily the husband may not withdraw his support from his 
wife and children, and compel her to leave him without violating our 
criminal statute, C. S., 4447, it  is one of the esceptions to the rule under 
which the husband may prove justificr~tion, when she has committed 
adultery with another man, and an instruction which deprives the hus- 
band of this defense is reversible error. 
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APPEAL by defendant from Barnhi l l ,  J., at  April  Term, 1927, of 
HOKE. 

Criminal prosecution tried upon a warrant charging the defendant 
with abandonment and nonsupport in violation of the provisions of 
C. S., 4447. 

The  prosecutrix and defendant were married i n  1918 and lived to- 
gether until 29 August, 1924, when they separated. I t  is the conten- 
tion of the State that  the prosecutrix was forced to leave the defendant's 
home, while the defendant contends that  she left of her own volition. 

I t  is also coiltended that the defendant has failed to support his v i f e  
in an adequate n l amer  since their srparation, but it is the position of 
the defendant that he is not liable therefor because of adultery on the 
part  of the prosecutrix. Tllc e d e n c c  with respect to the alleged infi- 
delity of the wife is conflicting. 

On the substance of thc offense the court charged tlie jury as fo l lom:  
' (In that connection, gentlenien of tlie jury, if he sold out his house- 

hold and kitchen furniture a i ~ d  told her he u a s  g o i ~ ~ g  to live x i t h  her 110 

longer, and she nould h a w  to go clscnllere to live, and in consequence 
of that  she did go, then it nould bc nil abando~ilntnt on his part, a 
11-ithtlrav a1 by him of the marital relation betwecn them, such as n ould 
constitute an  abandonment, and if thereafter llc failed and refused wil- 
fully and roluntarily to provide support for her, uitliin his means, then 
he would be guilty as charged in the warrant under ~vhich he is being 
tried." 

This instruction the defendant assigns as error. 
The  court further instructed the jury, to nliich the defendant excepts, 

that there was no evidence in the case to support the charge of adultery 
on the par t  of the prosecutrix. 

From an  adrerse verdict and judgrncnt pronounced thereon the de- 
fendant appeals, assigning errors. 

Af forney-General Bncmmitt and Assistant Attornejy-General S a s h  for 
the S f a t e .  

Roherso~s,  Whit f ie ld  R. P h i p p s  and J lcLendon  ie. I f edr ick  for de- 
fenclant. 

STACY, C. J., after stating the case: There is error in the instruction 
as to what constitutes an abaniloumerlt under the statute. "If any hus- 
band shall wilfully abandon his wife without providing adequate sup- 
port for such wife, and the children ~vhich  he  may have begotten upon 
her, he shall be guilty of a misdemeanor." C. S., 4447. An  offending 
husband may be convicted of abandonment and nonsupport when-and 
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only when-two things are established: First ,  a wilful abandonment of 
the wife; and, second, a failure to provide "adequate support for such 
wife, and the children which he may have begotten upon her." 8. v. 
Toney, 162 N .  C., 635; S. v. Hopkins, 130 N. C., 647. The abandon- 
ment must be wilful, that  is, without just cause, excuse or justification. 
S.  v. Smith, 164 N. C., 475. And both ingredients of the crime must be 
alleged and proved. S.  v. May, 132 N .  C., 1021. 

The instruction as given took away from the defendant the position 
of justification. S. v. F a l h e r ,  182 N. C., 793. A lawful or justifiable 
abandonment on the par t  of a husband, although followed by wilful 
refusal or  failure to provide adequate support for  his wife and the 
children which he may have begotten upon her, is  not the offense con- 
demned by the statute. S.  v. Bell, 184 Pu'. C., 701. 

There are  other exceptions appearing on the record, worthy of con- 
sideration, but as the matters to which they are addres3ed are not likely 
to arise on another hearing, we shall not consider them now. 

F o r  error i n  the charge, as indicated, there must be a new tr ial ;  and 
i t  is  so ordered. 

New trial. 
- 

A. S. OLIVER ET AL. V. BOARD OF COhIMISSIOKERS O F  JOHNSTOX 
COUNTY AND STATE HIGHWAY COhlhlISSION. 

(Filed 19 October, 1927.) 

1. Highways-Roads-County Commissioners - Correction of Dlinutes- 
State Highway Commission-Loans-Contracts. 

Where the county commissioners have exercised their statutory au- 
thority to loan county funds to the Hate Highway Commission, antici- 
pating the allotment of State funds for the building of highways within 
the county, and have lawfully contracted for that purpose, it may not, 
after the passage of a later act, taking away this power, materially 
change the contract, but the county conimissioners nzmc pro tutrc may 
correct the entries on their minutes theretofore duly passed and entered 
of record so as to make the entry speak the truth as  to what had been 
regularly done, and to this eud par01 evidence is admissible, the time of 
the correction so made relating back to the time the entry should haw 
been correctly made. C. S., 1310. 

2. Same--Petition of Taxpayers. 
Where the citizens and taxpayers have petitioned the county commis- 

sioners to issue county bonds and loan the proceeds to the State Hifh- 
way Commission for the purpose of anticipating the State's allocation 
of funds to the county, wherein certain roads are designated, the county 
commissioners may disregard the roads designated i n  the petition and 
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3. S:rrllc.-Sccc.ssaries-Vote of Pcol~le-Elections-Constitutional Law. 

4. Benefit. 
IYhcre a county 11:~s issued bonds to obtain rnolrey to 1eud to the S t : l t ~  

Highway Co~~~inissioii  to expedite the building of l~eccssary highwa,vs :IS 

liiilis ill the State system, to be re~):rid out of the allocation of tllc St: l tcS 
fu~~cls .  n11t1c.r :I ( Y I I I I ~ : I ( . ~  to do  SO. i l i ~ c l  t11t~rc~:aftcr l l i~ re  mocliticd t l i v  cij11- 
tract so as to built1 a t  once t\vo other cert:liu highways that arcs Ilec'tss- 
w r y  to bc so built, i ~ l i c l  the interest of tlle holtlcrs of the c.oilnty bc~ntls 
is not aft'ectetl: I I c l d ,  the builtling of the tn-o :11ltliti011:11 roilds l ~ c ' f ~ ) l . c ~  thc~ 
otllrrs will 11ot be cnjoinctl a t  the suit of the citizo~ls :111el taxl):iyers u11on 
the grolll~cl that the coluity commissior~ers ~ v e r c  \vitliout 1lowc7r to so 
anlcwl the original contract, it being both to the aclvalrtage of the coullty 
:rnd its tah11:lyers as well as  to the State. 

JIattcrs merely e\ identiarg n~)on  the issues 11rising f r o ~ u  the plentli~rqs 
need ]lot he alleged. 

APPEAL by  $ah t i f f s  f r o m  Harris, J., a t  Apr i l  Term,  1927, of 
JOIINST~K. Affirmed. 

T h e  action n a s  brought by  the plaintiffs, citizerls and t a x p a y t w  of 
Jolniston County to annul  a contract rnntle between the defendants or1 
8 February,  1927, to restrain the  defendants f r o m  car ry ing  t h e  contract 
into effect, and to require  the  board of comnliesion~rs  t o  t u r n  over to  
thp S ta te  Sinking Fund Commission, under  t h e  provisions of chapter  95, 
Publ ic  Laws 1927,  certain funds  allocated to Johns ton  County by the 
S t a t e  H i g h w a y  Commission. 

F r o m  the  evidence introduced by the  part ies  J u d g e  H a r r i s  found the 
facts  to  be as fo l lo~vs :  

1. T h a t  on 8 February ,  1927, the  board of county commissioners of 
Jolniston County were the  du ly  authorized and constituted authorities, 
h n ~ i l l g  charge of the  public roads a n d  the  building and  maintenance 
thereof i n  Johns ton  County, and the power to make contracts relative 
thereto. 

2. T h a t  the S t a t e  H i g h w a y  Commission were on 8 February ,  1027, 
the duly authorized authorities, having charge of the  S t a t e  highways 
of the  S ta te  of N o r t h  Carolina, and the  power to construct and main-  
t a in  the  same, and  to make contracts relative thereto. 
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3. That the minutes of the board of county commissioners of John- 
ston County of 8 February, 1927, and those supplemental thereto, the 
same being the minutes of 16 February, 1927, and 21 April, together 
with the supplemental contract executed on 8 February, 1927, by C. A. 
Fitzgerald, chairman of the board of county commissioners of Johnston 
County and attested by Neil Barnes, clerk to the said board, constitute 
the supplemental contract and extension of time of repayment of the 
funds in the sum of $500,000 theretofore loaned to the State Highway 
Commission by the county of Johnston for the construction of State 
highways in Johnston County, and the court finds as a fact that the 
existing contract between the county of Johnston and the North Caro- 
lina State Highway Commission was duly made and entered into and 
the same became a binding and legal contract on 8 February, 1927; 
and the court further finds that the minutes of 15 February, 1927, and 
21  April, 1927, were made nunc pro tune to correct the minutes of 
8 February, and that all of the said minutes relate back and become a 
part of the minutes of 8 February, 1927. 

4. The court further finds that the supplemental contract of 8 Feb- 
ruary, 1927, is supplemental to and in extension and renewal of the 
contract of 14 April, 1925. 

5. The court further finds that the State Highway Commission, 
through their counsel, have proposed to provide the funds for the pay- 
ment of the $130,000 short-term note executed by the county of John- 
ston to procure funds for making the original loan to the North Caro- 
lina State Highway Commission; that this part of said loan will be due 
by the State to the county on maturity of said note. 

I t  was thereupon adjudged that the prayer of the pla.ntiff.3 be denied; 
that the restraining order be dissolved, and that the contract made on 
8 February, 1927, between the county of Johnston and the State High- 
way Commission be declared legal and valid. I t  was further adjudged by 
consent of parties that the Highway Commission should reserve out of 
the first money in its possession applicable to the discharge of the con- 
tract of 14 April, 1925, the sum of $130,000 and pay the same to the 
State Sinking Fund Commission in  trust for the payment of the note of 
Johnston County for this sum, which is to mature 15 October, 1927. 
The plaintiffs excepted and appealed. 

J .  C. Clifford for plaintiffs. 
Paul D. Grady and Abell & Shepard for Johnston County. i 

Assistant Attorney-General Ross for State Highway Commission. 

ADAMS, J. The exceptions first to be considered are those which de- 
nounce the binding force of the contract made by the defendants on 
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The security of property and much of the peace of society depend upon 
it. As i t  is but the evidence of what has been transacted by the court, 
it should show the truth upon its face. To do this the court must see 
that nothing is put upon it not ordered by it, and nothing omitted 
which they have ordered." Of like import is Foster v. Woodfin, 65 
N .  C., 29: "Whenever, by any accident, there has been an omission by 
the proper officer to record any proceeding of a court of record, the 
court has the power, and it is its duty on the application of any person 
interested, to have such proceeding recorded as of its proper date. 
Phillipse v. Higdon, Bus., 380. Such an amendment differs materially 
from one for the purpose of putting into a process, pleading, or return, 
something which was not in  it originally. An amendment for that pur- 
pose will not, in general, be allowed where the rights of third persons 
will be affected. But no subsequent dealings by third parties can impair 
the right of a party to have the record of a past proceeding made to 
speak the truth as to what was done. A court cannot admit that any 
one can acquire a legal right to perpetuate a falsehood on its records, 
whether it be one of assertion, or of omission only." And in Hearne v. 
Comrs., 188 N .  C., 45, Hoke, C. J., writing the opinion, the Court said: 
"In the absence of some provision of law that in order to the validity of 
their action an order of a board of commissioners, or contract made by 
them, should be presently put upon the minutes or duly entered thereon, 
such an entry is not to be regarded as essential, and mere failure of the 
clerk of the board to keep the minutes properly is not a fatal defect. 
Under ordinary circumstances the minutes may be perfected by the 
proper officer nunc pro tune, and when a contract or authority to make 
it is not otherwise required to be in writing, and in suits where the 
commissioners are parties, their action can be proved by parol and the 
minutes made to show the facts of the matter. CharloFte v. Alexander, 
173 N .  C., 515; Houser v. Bonsal, 149 N .  C., 51. In R. R. v. Reid, 
187 N .  C., 320, to which we are cited by counsel, there was an effort to 
makc substantial alterations of the minutes of the board of county com- 
missioners in a suit between third parties, and holding that this could 
not be done except on application to the board to correct their minutes 
or in a suit where the said board being parties, were glven opportunity 
to be heard and would be bound by the decree, the cause was remanded 
to the end that the commissioners be made parties. Here, however, the 
suit is against the commissioners, and the court has full jurisdiction to 
award relief and direct an amendment of the minutes so as to show 
what their action truly was. The court below, therefore, correctly ruled 
that parol evidence of the resolution of the commissiomrs touching this 



N. C.] FALL TERM, 1927. 

matter sliould he received and appellant's first exception is disallowed." 
See R. R. 2) .  E'orhes, 158 N. C., 151. 

I t  is suggested in the appellants' brief tliat the resolutions setting out 
the coniplete proceedings of tlie board sliould not have been admitted in 
evidence because they had not been specifically pleaded in the answer. 
The pleadings sufficiently point out the necessity of correcting the 
riiil~utes; but the resolutions offered by tlie defendants were evidentiary 
ollly, alld c.vidc11ce as a rule nced not be pleaded. .Ipart from this, the 
1)laintiffs' criticism is met by the Court's statemcrit of the law in I l 'al fon 
I , .  1'1 a /  .\o11, 8,; AT. C., 34, 48 : "It is the duty of every court to supply the 
onliwioms of its officers in recording its proceedings and to see tliat its 
rword truly sets forth its action in each and every instance; and this 
it must do upon the application of ally person interested, and without 
regard to its cffect upon the rights of parties, or of third persons; and 
~ ~ e i t l i e r  is it o p ~ n  to :~ny  otlier tribunal to call in question the propriety 
of its act ioi~ or the verity of its records, as matlc. This power of a 
court to anic'l~tl ~ t s  r ~ r o r ( l s  has been too often recognizcld by this Court, 
and its eaerc~ise corl~niclltlcd, to require tlie citation of authorities- 
otlier tliaii n f e ~ v  of tlic leading cases on the subject. Sce I'hillipse 1;.  

H i g d o n ,  33 S. C.,  350; E'ostcr v. 1Voodfin, 65 K. C., 2 9 ;  I l f a y o  v. Whzt- 
son, 47 S. ('., 231; Ir'irllland v. X a n g u m ,  50 N. C., 313." I t  was not 
only the privilcgc, it  n:ls the duty of the board of cornniissiollers to 
see that t l ~ r i r  proc.crdings were accurately cutered upon tlic minutes. 
C. S., 1310. 

We concur in his Honor's conclusioli tliat tlie contravt l~c twctr~  tlie 
defendants n a s  esccuted on 8 February, 1927, and that its obligation 
was not impaired by the act wliicli was ratified on 4 Marcl~ .  Indeed, 
the counscl for tlie appellants does not contend or intimate tliat this 
act is r e t roac t i~e  in its cffect. 

&Is another rfa.oii for not enforcing thc contract tlicl plaintiffs urge 
a resolution adopted by the commissioners of Johnston County on 
6 April, 1925. 111 substance the resolution was as follons: Upon peti- 
tions preser~ted it was ordered that  bonds of Jolinsto~i County in the 
sum of $~00,000 be sold and taken over by tlie State Highway Com- 
mission nitliout interest in accordance n i t h  the contract between them, 
the terms of wliicli wore that the bonds vere  to be retired out of tlic. 
county's pro rata part of the nest bond ~ S R U C J  to he made by thc State 
for road purposes. The order was n ~ a d c  on condition that  if by Mon- 
day noon, 13 April, 1925, tlie pctitioncrs supplenlentcd the petitions 
theretofore filed with a sufficient number of qualified voters to total six 
thousand the order was to become absolute and the contract n a s  to be 
executed. Pursuant to this resolution tlie defendants on 13 April, 

?&I94 
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1925, mutually executed a contract, by the terms of which the commis- 
sioners agreed to adrancc or lend to the State Highway Commission 
the sum of $500,000, and the commission agreed to refund without 
interest, "from issues of bonds for the construction of State highways 
that may be authorized by the next, any, or all subsequent General AS- 
semblies, any and all sums requisitioned from and advanced or ex- 
pended by the board under this contract in an amount not to exceed 
Jolinston County's pro rata share of such bond issue 01- issues as here- 
inafter authorized by the General Assembly." 

111 the contract executed by the defendants on 8 February, 1927, the 
board of comnlissioners consented that any funds which the Highway 
Commissioli was obligated to repay under the first contract should be 
applied by tlie commission to the construction of two roads which the 
commission was to take orer and include in the State highway system- 
one extending from Smithfield in the direction of Clinton to the Samp- 
son County line, the other from route 22 northeast of Smithfield in the 
direction of Zebulon to the Wake County line. The commissioners 
m i r e d  any priority that Johnston County had under the terms of the 
first contract to the extent of the amount required to construct the two 
roads, not to exceed $500,000; and the commission accepted the roads 
for inclusion into the highway system and agreed to construct them as 
rapidly as practicable from funds which, except for the waiver referred 
to, would be available for repayment to Johnston County under the 
former contract. 

The plaintiffs say that the contract of 8 February, 1927, is invalid, 
resting their argument chiefly on the order made by the commissioners 
on 6 April, 1925. They assert that in  this order the board of commis- 
sioners agreed with certain citizens of Johnston County that the bonds 
issued in 1925 should be "retired out of Johnston County's pro rata 
part of the next bond issues made by the State for road purposes," and 
that approximately this sum now is or soon mill be available for this 
purpose. I t  is obvious that this resolution did not create an enforce- 
able contract between the board of commissioners and the six thousand 
petitioners therein referred to. The petitions are not set out in the 
record, but the recital in the resolution represents them as praying the 
commissioners to lend the State Highway Commiasion the sum of $500,- 
000 "to be raised by a bond issue for the purpose of lending temporary 
aid" to the commission in  constructing the proposed road. So far as 
tlie record discloses the petitions were silent as to the time the loan was 
to be refunded. They were in the nature of recommendations and were 
eridently understood and treated by the board. The order or resolu- 
tion did not purport to be an agreement between the board and the peti- 
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tioners and was wanting in the essential elements of a contract. I f ,  not- 
withstanding the resolution, the commissioners had refused to make this 
contract with the Highway Commission, the petitioners could not have 
compelled its execution. I n  these circumstances the parties had as 
clear a legal right to modify their contract as they first had to make it. 
I n  the supplemental agreement the expediency, if not the necessity of 
the modification, is pointed out. I t  is there said that within the next 
two years approximately $500,000 will accrue to the credit of Johnston 
County out of the bond issue authorized by the General Assembly at  its 
last session; that to have as much mileage as possible maintained by 
the State Highway Commission will be an advantage to the county; 
that the construction of the two roads to the Sampson and Wake lines 
is a public necessity; and that the interest of Johnston County, no less 
than public necessity, requires that these roads be constructed at the 
earliest possible date. 

When the contract of 8 February was executed the supervision and 
control of the roads in Johnston County and responsibility for their 
construction and maintenance were committed to the board of com- 
missioners. Lassiter v. Comrs., 188 X. C., 379. I f  the contract had 
not been modified and the proposed roads had not been taken over by 
the Highway Commission the cost of their construction would have 
heen a charge upon the county and a necessary expense not requiring 
the approval of a popular vote. I t  is apparent that the cost would be 
not less than the amount to be allocated to the county under the issues 
of bonds authorized. The bonds outstanding mature serially from 1932 
to 1941; the bondholders therefore are not calling for their money. To 
what extent mould the plaintiffs be profited if the board of commis- 
sioners should put into a sinking fund the amount allocated to the 
county and forthwith levy a tax for the purpose of raising a like sum 
with which to meet the "public necessity" of building the proposed 
roads? We are convinced that in consenting to a modification of the 
former contract the commissioners were not only within their legal 
rights, but according to the recitals in the later contract had in mind 
the single purpose of promoting the welfare of the county. I n  our 
opinion the judgment should be affirmed. 

I t  may be noted in conclusion that all transactions of this kind 
entered into after 4 Narch, 1927, mill be subject to the provisions of 
the recent act. Lams 1927, ch. 95. 

Affirmed. 
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CITY OF WISST'ON-SALEM r .  LOTTIE WHITE ASHBY A N D  HUSBAND. 
J. P. ASHBY, ET AI,. 

(Filed 10 October, 1927.) 

1. Eminent  Domain - Municipnl Corporations - Cities a n d  Towns - 
Statutes-Prerequisites-Streets and  Sidewalks. 

Under the provisions of our statute, C. S.. 2792, bcfore a city may take 
lands by condemn:~tion to widen its streets i t  is necessary for i t  to allegrl 
ant1 prove that it  had first attem1)tetl to acquire them by purchase (11 

negotiations from the owners. 

Section 2702 of the Consolidated Statutes reqniring an attempt 1)y :I 

city to acquire lantls of owners before l)rtrcctvlil~g to cwlitlcllln the lnntl. 
is jurisdictional. 

3. Statutes-In Pnr i  Rlnteri,+Interl~retation-Repugnaincy. 
3 C .  S., 27!X(b) amending the statute relating to the acquisition by :I 

city of lands necessary for street purposes, in this case for witlenillg its 
streets, should be construed il l  pnri nzntcricf,  with the other sections rr-  
l a t i ~ ~ g  to the subject so as  to reasonably harmonize them, and when so 
construed, the provisiou of this sectin11 is in harmony with that part c ~ f  
section 279'2, requiring that before taking by coatlemnation the city niurt 
first rntlearor to acquire the necessary la~ids by purch:tse or negotiatio?~ 
with the several owners. C. S., 1715. 

4. Pleadings-Ansxrcr-nem~rrer-~4dn1issio11~. 

Where the complaint in c~ondrmnatinn l~roceedings of a city to acqniw 
lands for street purposes alleges that it  hncl previously and unsuccesf- 
fully attempted to acquire by ~urc l iase  from or neg?tintion with the 
owners, the lands necessary for the plu'pose, and the answer makes alle- 
gation to the contrary, plaintiff's demurrer to the answer a t h i t s  its truth 
for the purposes of the demurrer, rendering nugatory its allegatious of' 
previous unsuccessful attempt to acquire by ~mrchnse t r  negotiations. 

,\PPEAL by  Mrs.  C. S. M c X r t h u r  f r o m  finding, J., a t  U a r c h  Terrn. 
1027, of FORSYTH. Reversed. 

T h i s  is  a special proceeding inst i tuted by the  ci ty  of' Winston-Salem 
against more t h a n  500 defendants, including the  defendant, Mrs. C. S. 
M c h r t h u r ,  f o r  extension and  widening of West  T h i r d  Street ,  B u r k e  
Street ,  Brookstown Arenue,  F i r s t  Street  a n d  ShallowEord Street ,  and 
creat ing a n  assessn~ent  district therefor. 

T h e  condemnation of t h e  land involved would necessarily cause the  
destruction and  removal of buildings situated where said streets a r e  to  
be opened a n d  widened, and  dwelling-houses occupied by  cjtizens of t h e  
city. T h e r e  is  situated i n  said assessment district the F i r s t  Pr?sby-  
t ~ r i a n  Church  of Willston-Salem, R r o w ~  l\lPmorial Baptist Church,  
St. Leo's Catholic Church,  West  E i ~ t l  hlcthodist C ' h u ~ ~ l i ,  C a l r a r y  
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Moravian Church, and one of the proposed new streets goes through 
the property of the Broad Street Primitive Church, taking the entire 
church. 

Parrish & Deal for plaintiff. 
Richmond Rucker,  W .  T .  ll'ilson, Manly,  Hendren & Womble,  Ral-  

diff, Ihc lson  & Ferrell and J .  E.  Alexander for defendant. 

CLARKSOK, J. The only question involved, necessary to be consid- 
ered on this appeal: Xus t  the plaintiff as a condition precedent attempt 
to acquire by purchase or negotiate with the owners of the land sought 
to be condemned? This necessitates the construction of the statutes 
relating to the query. 

The  plaintiff alleges in its complaint: "That the city has been unable 
to acquire title to said parcels of land which are needed for said im- 
provement, for the reason that  the defendants and the city have been 
unable to agree upon the purchase price, and for the further reason 
that some of the defendants are minors, ahd unable to make a valid 
agreement as to the sale of said lands, and that  the petitioner is unable 
to a q u i r e  said lands except by this condemnation and assessment pro- 
ceedings." 

I n  answer the defendant says: "This defendant has not sufficient 
knowledge or illformatioil to  form a belief and, therefore, denies the 
same. . . . And for a further defense to this action and bar thereto, 
this defendant says: That  under the law of the State of North Caro- 
lina, and particularly under 2792 of the Consolidated Statutes of North 
Carolina, under which, as this defendant is advised, believes and alleges, 
the plaintiff is seeking to condemn the property of this defendant in 
this action, that  the plaintiff has the powcr or authority to proceed to 
attempt to condemn the property of this defcndant only in  the event, 
if the governing body of said city are unable to agree with the owners 
thereof for the purchase of the land, privilege or easement attempted to 
be condemned; that  no attempt or effort has been made by the city of 
Winston-Salem to purchase the said property of this defendant from 
her, or otherwise; nor has the plaintiff attempted or made an  effort to 
agree with this defcndant for the purchase of such land and the plain- 
t i f f  is, therefore without authority to  institute, prosecute or maintain 
this action for the condemnation of the lands of this defendant, or to 
recorer thercin, and this defendant, therefore, sets u p  and specifically 
pleads the same in bar of plaintiff's right of recovery in this action." 

The plaintiff demurs to the answer as follows: "The plaintiff, the 
vity of Winston-Salem, demurs to  the further defense set out i n  the 
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answer of Mrs. C. S. McArthur, for that the same does not in law con- 
stitute a defense to the special proceeding instituted by the plaintiff. 
The grounds for the plaintiff's demurrer to the defense set out in para- 
graph one of the further defense is that it was not necessary and i t  
would not have been proper for the plaintiff to have negotiated with 
the defendants in this proceeding for the purpose of acquiring the 
property in question, or for the purpose of fixing the amount of assess- 
ments for benefits to be made against the said defendant or any of 
them; that chapter 220 of the Public Laws of 1923, provides an exclu- 
sive method whereby damages and benefits shall 5e determined by the 
commissioners appointed by the clerk, and on an appeal from them to 
a jury at  term time, and it would, therefore, be unnecessary and im- 
proper for the plaintiff to attempt, by private agreement, to settle mat- 
ters which by law have been placed in the jurisdiction of the court.'' 

The plaintiff, in its petition, alleges that it has been unable to acquire 
title to the land needed, as i t  has been unable to agree with defendants 
upon the purchase price. The allegation in regard to minors need not 
be considered as the minors are under disability. The statute does not 
contemplate this useless formality. Poa$er c;. v. Moses, 191 N. C., 
p. 744. 

The defendant denies the allegation of the complaint, and as a bar 
to the proceeding sets up as a further defense and alleges as a fact that 
no attempt or effort was ever made by plaintiffs to acquire the land of 
defendant by agreement or negotiation. The plaintiff demurs to this 
further answer and the question for our determination is squarely pre- 
sented. 

This is a preliminary jurisdictional fact. Power Co. v. Moses, supra. 
The plaintiff so considered i t  when i t  filed the petition and alleged that 
it had not "been unable to agree upon the purchase price." On de- 
murrer to the further answer the plaintiff now admits that no negotia- 
tions were ever had before the special proceeding was! instituted. "A 
demurrer to an answer admits as true every material fact alleged in the 
answer to the same extent and with the same force as a demurrer to a 
complaint." Real Estate Co. v. Fowler, 191 N .  C., 616. I t  is also uni- 
versnlly held in  this jurisdiction that a defendant by demurring admits 
as true every material fact alleged in  the complaint properly pleaded." 
8. v. Tmst Co., 192 N. C., 246. 

The plaintiff brings its special proceeding under the general State 
statutes. 

Municipal Corporations, Art. XV, Par t  11, Power to Acquire Prop- 
erty. C. s. ,  2791, is as follows: "Acquisition by purchase. When in 
the opinion of the governing body of any city, or other board, commis- 
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sion, or department of the gorernmcnt of such city having and exercis- 
ing or desiring to have and exercise the management and control of the 
streets, electric light, power, gas, sewerage or drainage systems, or 
other public utilities, parks, playgrounds, cemeteries, wharves, or mar- 
kets, open-air or enclosed, which are or may by law be owned ant1 
operated or hereafter acquired by such city or by a separate association. 
corporation, or  other organization on behalf and for the benefit of such 
city, any land, right of way, water right, privilege, or easement, either 
within or outside the city, shall be necessary for the purpose of opening, 
establishing, building, widening, extending, enlarging, maintaining, or 
operating any such streets, parks, playgrounds, cemetery, water, electric 
light, power, gas, sewerage or drainage systems, wharves, or other 
public utility so owned, operated, and maintained by or on behalf of 
any such city, such governing body, board, commission, or department 
of government of such city may purchase such land, right of may, watcr 
right, privilege or easement from the owner or owners thereof and pay 
such compensation therefor as may be agreed upon." 

C. S., 2792, is as follows: "By condmmait ion.  I f  such governing 
body, board, commission or department of the government of such city 
are unable to agree with the owners thereof for the purchase of such 
land, right of way, privilege, or easement, for  the purposes mentioned 
in the preceding section (or for a site for city h.all purposes, Public 
Laws 1923, ch. 181), condemnation of the same for such public use 
may be made in  the same manner and under the same procedure as is  
provided in  chapter Eminent Domain, Art. 1 1 ;  and the determination 
of the governing body, board, commission, or department of govenl- 
ment of such city of the land necessary for such purpose shall be con- 
clusive." 

Chapter 220, Public Laws N. C., 1923, the material p a r t :  
"That section one, sub-chapter four, chapter one hundred and thirty- 

six, the Public Laws of one thousand nine hundred and seventeen, being 
sections twenty-seven hundred and ninety-one and twenty-seven hun- 
dred and ninety-two of the Consolidated Statutes, be amended by adding 
the following: (Section 1 not material.) 

Sec. 2 (same as 3 C. S., 2$92(b) : "When i t  is proposed by any 
municipal corporation to condemn any land, rights, privileges or easr- 
ments for the purpose of opening, extending, widening, altering or im- 
proving any street or alley, or changing or improving the channel of ally 
branch or watercourse, for the purpose of improving the drainage con- 
ditions or the laying and construction of sanitary, storm, or trunk 
sewer lines in  such municipality, an  order or resolution of the govern- 
ing body of the municipality a t  a regular or special meeting shall be 



~ n : ~ t l r  stating generally, or as nearly as may b ~ ,  the nature of the pro- 
1)oscrl i rnp ro~c lnc~ l~ t  foi- ~ l l i c l l  tlir 1:intl is rcquirctl, and shall lay out, 
cwllstitute auci create :in nsscisnlc,nt clistrict estcnding in every dircctioll 
to the limits of the a r w  or zone> of d:~niagc> or special benefits to prol)- 
clrty rcsultillg from saitl i n~prowmc~nt ,  in tlic bcst judgment of said gov- 
orliing body. Said go1 ernilig l)otly shall c:lusc such maps and surrey:: 
to be 111:1tlc showing the ar ra  of such asscssmrnt district antl improvc- 
rlirlnts proposer1 to be made, and of all thc l a ~ ~ t l s  locntcd in said aswss- 
~llclit d i~ t r i c t ,  as  it may d(em 1leccss:iry. Thc  governing body shall 
:~ppoint  a tiiiic and placc for i ts  final dctt lmination thcreof, and cdauscx 
11otic.c of s11(~11 tinl(2 a d  n bricf tfcscdriptiori of such proposed impro\e- 
ttwnt to lw p~iblishrd in soni(l ~ i ( w ~ p a p ( ~  pb l i41cd  in  s$iicl ~nii~ii(*ipali ty 
for not l ( w  tlian ten days prior to said xncctil~g. ,It saitl time and 
1)l;lcr saitl governing body s l ~ l l  h ~ a r  such reasons as sliall be given for 
or ngai~l-t the. making of sucli ilril)rowrrwnt, antl it  rnly adjourn such 
Iic,:~ril~g to :I iubscquciit tinlc." 

'rho r ( a l ~ ~ ; ~ i ~ l d r r  of tliil act proridw after final order for creating 
;c..isc~sslrwlit district, thc ~n:~c,llil~ery, rtc. S w  3 C. S., 2792 "b" to "p," 
il~clusivc,. 

('. S., 2 i 9 l  alld 2792 arc, not rq)ealetl, but chapter 220, Public Laws 
N. C., 1963, 1 ) ~  amc~itletl by adding to the sections supra. This  clearly 
iutiic~atrs that tllc attr.mpt to i ~ q u i r e  by purchase or negotiation require-" 
nicnt n as ]lot rcpcalctl. 1lir.re is nothing in the amen~lnlent that  is in 
conflict nit11 ~icgotiat io~is a ~ i d  so repugnant that  i t  cannot be reason- 
;ibly recollciled. G ' ~ c c ~ s / ) ( I I o  1 % .  Guilfoid, 191 N. C., p .  584; Litchfield 
I ) .  Roper, 102 X. C., 202. 

The section, C. s., 2796, 1,rovides for negotiation and can be reason- 
ably rccollcilctl with tllr an~cndincnt C. s . ,  2792(b). When i t  comes to 
toudcmnaiir,rl, two nlcthotls are provided: (1) Under C!. S., 2792 '(con- 
demnatioil of the same for such public use may be made i n  the same 
manner a ~ l d  under tllc sanlc p rocedu l~  as is provided in chapter Emi-  
nent Domain, -\rt.  TI." ( 2 )  Cnder C. S., 2792(b) the amendment 
"when i t  is  proposed by any municipal corporation :o condemn any 
land," etc., according to procedure set out. 3 C. S., 2792 "b" to "p," 
inclusive. 

"Between the two acts there must be plain, unavoidable and irrecon- 
cilable repugnancy. I t  is apparent that  there is not such a conflict and 
the two acts should be construed in  pari materia." Greensboro v. Guil- 
f o d ,  supra, p. 589. 

This construction harmonizes and gives vitality to so important a 
matter as negotiation before condemnation. 



S. (2.1 E'.\LL TERM, 1927. 393 

I t  may be noted that  under C. S., Eminent Domain, Art. 11, con- 
demnation proceedings, see. 1715, is as  follows: "Proceedings  w h e n  par- 
t ies cannot agree. I f  any corporation, enumerated in section 1706 of 
this chapter, possessing by law the right of eminent domain in this 
State, is unable to agree for the purchase of any real estate required 
for ~ ~ u r p o s e s  of its incorporation or for the purposes specified in this 
chapter, it  shall hare  the right to acquire title to the same in the manner 
and by the special proceedings herein prescribed." 

All thc statutes, both public and private, so f a r  examined, require 
negotiations before condemnation. 

Thc  principle applicable is well stated in 20 C. J., part  see. 317, p. 
592-3, as follows: " A t t e m p t  f o  agree w i t h  owner-a necess i fy .  Unless 
required by constitutional or statutory provision, a n  attempt to reach 
an agreement with the owner for a purchase of the land or of an ease- 
ment i n  it is riot a condition precedent to the institution of condenina- 
tion procwdings. But  in some jurisdictions by express provision, 
either i n  tlle Constitution or by statute, and in some cases by both, pro- 
ceedings to condemn property cannot be instituted unless such a n  at- 
tempt has been made. Such a provision is  mandatory and not merely 
directory, and the condemnation proceedings are absolutely void in case 
no attempt is made before beginning them to come to an  agreement with 
tlle owner." The following North Carolina cases are cited: R. R. 1 % .  

R. R., 148 N. C., 59, 73, 61 S. E., 683 (cit. Cyc.); H i c k o r y  v. R. R., 
137 N .  C., 189, 49 S. E., 202; A l l e n  z.. R. R., 102 N.  C., 381, 9 S.  E., 4. 
To which we add:  IIill u. X i n i n g  Co., 113 N.  C., 259; Durhanz T. 

Riggsbee,  141 N .  C., 128; Greensboro 2%. Garrison,  190 S. C., 5 7 i ;  
Power Co.  v. Moses, supra. 

N o  doubt the reason tlle General ,lssembly of this State, in both 
private and public statutes, required negotiations before taking private 
property for public purposes was the due regard it had for the rights 
of landonncrs. The  famous S e m a y n e  case, 5 Coke, 91 (1605), is  the 
chief authority for the popular legal masim, which says that  every 
man's house is his castle. This  doctrine since then has had considera- 
ble qualifications. Ordinarily, it  is held in this jurisdiction that  statutes 
that g i re  the right to take prirate property for public purposes must be 
strictly construed and the property acquired only then by paying just 
compensation. I t  is  not reasonable and right, no matter how important 
the undertaking, that  a landowner or homeowner be brought into court 
without first negotiations looking to an amicable sale. I n  the present 
action it was stated on the argument of the case that  the opening and 
widening of the streets contemplated would require an enormous outlay 
of money and a large number of dwelling-houses occupied by citizens 
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would have to be destroyed or removed. I n  the zone one church, at least, 
would be entirely destroyed. I n  the assessment district is situated a 
Presbyterian, Baptist, Catholic, Methodist and Moravian church. I t  is 
but justice to those landowners who are in the wake of this improve- 
ment that they should not be forced into court w i t h o ~ t  an effort first 
being made to purchase from them. 

We think i t  unnecessary to consider the demurrer l:o the other de- 
fenses set up in the answer. 

The demurrer to the answer as herein set forth is overruled. 
Reversed. 

STATE v. FLEET MELVIN. 

(Filed 19 October, 1927.) 

Evidence-Declarations-Contr~iction-Instructions-Appeal and Error 
-New Trials-Criminal Law-Homicide. 

Declarations of a witness made to another as to the facts in a criminal 
action for R homicide, are not admissible by the testim'my of the one to 
whom they were made, unless the declarant's evidence or character has 
been in some way impeached on the stand, and then only to the extent 
they are not contradictory, and where contradictory as well as con- 
firmatory evidence has been admitted by the trial jud&;e upon exception 
of defendant, an instruction to the effect, that the elidence should be 
considered only to the estent it corroborated the dec1ar:mt's testimony, is 
reversible error. 

C R I ~ ~ I N A L  ACTIOK before Sinclair, J., at May Term, 1927, of S a x ~ s o s .  
The defendant was charged with the murder of Pauline Owens, and 

was convicted of murder in  the first degree. Sentence of death was ini- 
posed, and the defendant appealed. 

The evidence tended to show that the defendant, a negro boy about 
17 years old, had been going with the deceased, Pauline Owens, and 
that on the night of the homicide the deceased and another girl, named 
Mary Bradley, were going to a show; that the defendcnt mas standing 
on the street when the deceased passed "and he told kler not to go by 
him with her little head hoisted up." She told him to go on. There- 
after the deceased upbraided the defendant for "watching her," and the 
deceased said: "Fleet, you don't have anything to do but watch me. You 
can just let me alone and stop going with me." The defendant then 
"grabbed her, and she told him to turn her loose, and he threw her 
down on the ground. The deceased was killed almost instantly by a 
knife stab to the heart. Some of her fingers were almost severed." 
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The defendant contended that  the killing was accidental; that  he and 
the deceased were playing with the knife, and in struggling over i t  the 
deceased was cut. 

Attorney-General B r u m m i t t  and Assistant Attorney-General r a s h  for 
the State .  

E. C.  Robinson and But ler  & Herr ing  for defendant. 

BROGDEX, J. N a r y  Bradley, a witness for the State, and the only 
eye witness to the killing, testified in  p a r t :  "I did not see the defendant 
open his knife. I did not see the knife he had that  night;  he had her 
by the arm on the right side and was bending her back, but was not 
saying anything, and she was saying: 'Go on Fleet and let me alone,' 
and was crying. . . . They were holding hands after we crossed 
sidewalk; they came u p  holding hands. We all three were walking to- 
gether on the sidewalk, and I was on Pauline's side; he was still hold- 
ing her hand. I did not see the defendant open his knife; I didn't 
hear her say she was cut." 

Dr.  J. S. Brewer, another State's witness, was permitted to testify 
that Mary Bradley told him that  she and the deceased had started to 
the show, and as they started down the street Fleet came out, and that 
he and Pauline had some conversation about "watching her," . . . 
and as they were crossing the street Fleet called to them, and Mary told 
her not to have anything to do with him, and to go on, . . . ant1 
as they came on to Dr .  Brewer's house the argument seemed to get high, 
and that  "Fleet jerked Pauline in  the street and commenced jerking 
her and striking her, and that  presently he got his knife and then shc 
started away and heard Pauline call to her, and looking arouud Fleet 
had Pauline down on the ground next to my  hedge, and just as she 
looked around Fleet got u p  and ran." 

The defendant objected to the testimony of Dr .  Brewer and moved to 
strike i t  out. Motion was overruled and defendant excepted. 

The  Solicitor stated to the court that  the statement of Dr .  Brewer 
that  Mary Bradley told him "if he had come u p  a few minutes before 
he ~ ~ o u l d  have probably seen Fleet running," was not corroborative of 
the statement made by Mary Bradley, and asked that  i t  be stricken out. 
This  Tvas done. Thc trial judge then stated to the jury that  the evi- 
dence of Dr .  Brewer was offered "only for the purpose of corroborat- 
ing Mary Bradley. You will only consider that  part  of his evidence 
~ i h i c h  you find tends to corroborate X a r y  Bradley, if you find any of it 
does, and you are not to consider any part  of i t  that  does riot corroborate 
her." 



396 IS THE S U P R E M E  C O U R T .  [l!N 

d coniparisol~ of tlic tcstiniony of the  State's n.itnc:scs, N n r ?  Urncl- 
Icy and  D r .  Urcner ,  will disclow the f o l l o v i ~ l g  ~ a r i n t i o n s :  

1. N a r y  Bradley did not say  "tlic nrgulilciit scclncd o gct higll." 
2. M a r y  Bradley did not s:~y, "Fleet jerked Paul inc  i n  the street and 

commenced jerking hcr and  s tr iking licr, :11id 1)r(wlitly I IC got hi9 
knife." 

Tliis testimony of D r .  Urencr ,  tlicrcfore, contrtidicts tlie tcstiniony 
of 31nry Bradley, allother State's ni tncss ,  ill ~ n n t e r i a l  p t~r t i cu lnrs  nhitxl~, 
lf hclicl~etl, totally destroyed the  tlicory of the t k f c l l c l : ~ ~ ~ t  that  the cut- 
t ing \\ as nccitlcl~tally do l~c .  

I t  h a s  been the law f r o m  :uicicnt ti~ncls tlint tlic St:lto cw11lt1 not im- 
11cacli or discwdit  i ts  on.11 witness. I t  n a s  first licltl i n  S. r .  -1-orris 
2 N. C., 420, tha t  i n  criminnl actions the S ta te  could tliscwtlit i ts  on11 
vitness, but i n  a ~ l o t e  to tha t  case I ~ r ~ i l l c ,  J . ,  says i t  iq 11ot tlic Inn. : I I I ~  

c d l s  a t tent ion to S a t c w y  u .  III I L I T P I I .  2 IT:I~\\ ootl, 397. 'J'II~, -Yorl is ( (151 

ns esprcssly o ~ e r r u l c d  ill S. I > .  ?'a ylo~. ,  3s S. C., 6!)1. i n  I\ l i i c l~  the 
following ut terance of Grwnlcaf ,  Vol. 1, scc. 112, w:is :~pl)rovctl : "WII(W 
iL p ~ t y  offers a ni tness  i n  proof of his  cauec, h c  tllc1rcl)y in  pc1ier;rl 
~ p r ( w n t s  h i m  a s  worthy of belief. IIv is l~rcsulncd t o  know the char-  
acter of the i t n e w s  lie ntltlncc~s, :inti h a \  i ~ i g  thus  p r c ~ ~ ~ ~ ~ t e d  t l~ twl  to 
the court,  tlie law nil1 ]lot permit  the p r t y  nf terwnlds to  i ~ n p c : ~ c h  
their pe~lcval rcpntntion f o r  t r u t h ,  o r  to inipngn their  credibility by 
q c w r n l  el idcucc tcntlirlg to show t l ic~i i  unworthy of belief." 

B u t  i t  is  colltcr~clctl that ,  :~ l t l~ougl i  the ( ~ V ~ ~ C I ~ C C  K;IS c o ~ l t r t d v t o r y ,  it  
wns admit ted only as  cor robora t iw of t l ~ c  tcst i lno~iy of M a r y  13rndlcy. 
,, l l l r  question t l i e~ i  is, nl lcn m a y  corrohorat i rc  tc-timony be offcrctl! 
lioadc. J . ,  ill A". r .  I'ar.islr, 79 S. ('., 610, st:~tos tlw rnlc  th119: '"l'l~cl 
rule  is, tlint nlicll  the witlicss is i l i i l )~ :~c l i~~I-oLser~e ,  .,vhen the  ~ c i i n c s s  
is impcnchcd-it is  conipetciit to supl)ort t h e  2 ~ i t n e s s  by pi.o\ing con- 
cistent statc'~iicnts a t  other  t i m w ,  ju i t  as  n witness i i  supported by 
 roving his  clinractcr, but  i t  must  not bc c~ol~sidcrcd ns substantive cvi- 
clcncc of the  t r u t h  of the fac t s  a n y  more than  a n y  oilier licarsny wi- 
~lellcc. Tlie fact  t h a t  s u p p o r t i ~ ~ g  n n i tness  n h o  testifies, does i~ id i rec t ly  
,upport the facts  to wliiell lie testifies, doe3 not nltcr t ~ c  cnsc. Tl int  is 
i r~cidental .  IT(. is  supported not by put t ing n prop lultlcl- h im,  but  by 
~ w n o v i n g  a burden f r o m  h im,  if a n y  has  bvcn p u t  up0 1 him. H o w  f a r  
 roving c o ~ ~ s i s t c n t  statcnicwts ~ 1 1 1  (lo that must tlcpc id upon  the  cir- 
( un~Pta l~ccs  of tlie cnse. I t  m a y  amount  to rnucli o r  \ c r y  little." T h e  
1 ~ 1 1 ~  was fur t l lcr  cstendctl i n  S. I - .  . l lanlfsby, 130 K. C., 664:  " I t  was 
r m ~ i p c t c ~ i t  to  corroborate the  n itncsq. n l ~ o s c  crcclibil t y  h a d  been at- 
tacked by  the  courw of tlic cross-csn~~iinnt ion,  to  show by h i s  own tcsti- 
1110117' tha t  F O O ~  nftcr the o c ~ ~ i r r r ~ ~ c e  and  1)cfore thiq )rocceding began 
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he had made similar statements to his  testimony 011 the stand." Again, 
in S. v. Bzum, 135 N. C., 599, H o k e ,  J., declares: "The courts of this 
country arc not ill accord as to tlie adinission of this character of evi- 
dence-prelious consistent statements to corroborate a nitricss n h o  te5- 
tified a t  a trial. Some of them reject such evidence altogether as un- 
sound in principle and dangerous in practice. Some of those that  
admit the evidence have placed restrictious upon it, mhich we think go 
rather to its force than its competency; and the decisio~is of our ovrn 
State have gone some further perhaps than the others i n  its admission. 
A11 the courts admitting such evidpncc are agreed that  i t  is only compc- 
tc11t as affecting tlie credibility of the witness, and is never used as sub- 
stnl~tive or independent supporting testiniony; and further, that i t  is 

ncler  admitted until the witness has been in some l$ay impeached." 
Quoting from J o n e s  C. J o n e s ,  SO N. C., 246, the opinion proceeds: "Thp 
admissibility of previous corrcspontlent accounts of the same transaca- 
tion to confirm the testimony of an  assailed witncss, delivered on tlw 
trial, rests upon the o b ~ i o u s  principle that  as conflicting statement? 
impair, so uniform and conqistent statements sustain and strengthen his 
credit before the jury." 

I n  S. C. B e f h e a ,  IS6 K.  C., 22, - l danzs ,  J., sa id :  "This Court has 
often held that  whenever a ~ i t n e s s  has giver1 elidence in a trial and hi. 
credibility is impugned, whcther hy proof of bad character or by !li. 

contradictory statements or by testimon~- co~itradicting him or by cross- 
examination tending to impeach his veracity or memory or by his re1:l- 
tioriship to the cause or to the party for whom he testified, it  is permi+ 
sible to corroborate and support his credibility by evidence tending to 
restore confidence in his veracity and in the t r u t h f u l ~ i c s ~  of his testi- 
mony. Such corroborating evidence may include previous statenierlts, 
whether near or remote, and whether made pending the controversy or 
ante l i t e m  motam." 

I t  therefore appears from the decisions that the admissibility of pr(.- 
rious statements made by a witness, as  corroborating evidence, tiepentls 
upon whether the witness has been impeached or his credibility irn- 
paired for any reason or on any account. I n  the event of impairment 
of credibility, prerious similar statements are admissible, but the rulc 
has never been expanded f a r  enough to permit the introduction of pre- 
vious contradictory statements, because in the very nature of things 
this mould weaken credibility rather than strengthen or confirm it. I n  
S.  I ) .  Lass i t e r ,  191 N. C., 210, the Court says: ' 'In no aspect of the Ian 
of evidence can contradictory evidence be used as corroborating, strcngth- 
cning or confirming evidence." 
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A p p l y i n g  these  p r inc ip l e s  t o  t h e  p re sen t  record ,  it is a p p a r e n t  t h a t  
tlie n a r r a t i w  of D r .  B r e w e r ,  i n  t h e  p a r t i c u l a r s  men t ioned ,  w a s  n o t  a 
~ l a r r a t i v e  "of p r e ~ i o u s  s i m i l a r  d c c l : ~ ~ a t i o n s "  m a d e  by X a r y  Brad ley ,  
b u t  r a t h e r  of p rev ious  d iss imi lar -  a n d  con t r ad i c to ry   st^ t emen t s  m a d e  by 
M a r y  13radlev as t o  h o w  the k i l l i ng  occurred .  This is n o t  

u n d e r  t l ~ c  ru l e s  of l a w  app l i cab le  t o  t h e  t r i a l  of c r i m i n a l  causes,  and 
t h e  tlefcndnilt 's e scep t ions  a r e  sus t a ined .  

N e w  t r i a l .  

(F i led  20 October, 1927.) 

\\'lierc the  clefcuse to :11i action to  f ~ r e c l o s c  n mortgage i s  t h a t  the 
11lortg:lgc is  void for  r ; lgntbll tw of tlescription of tlie 1:lnds therein roll- 
vryt?(l a s  security for t he  ilote therein spccitiecl, and  reference is  m:ltlc to  
n suit  peutling in t he  court  n l~t l  county t h t  will tlvfinitely l o~ i l t c  the 
l o c ~ i s  i u  qzto, and the  1oc:ltion of the  la~icls 11y tlie tcrins of tlie illortjiarrc 
is  to  I)c survcyed a ~ r d  set nsitle f r o u  a larger t r ac t  of definite dcwrill- 
tion. :t1111 the  w i d  i~vtion 11:1s k e n  finally tlccided a11.d t l lerel~y the  tle- 
scripticm of tlie mortg:~gctl lands cnn be tlefinitely nscert:iined, and this 
action is spccificnlly referred to in t he  pleadings in the present :rctioil : 
Iic'l t l ,  the  mortgage is  not inv:~lid upon the grounds se t  u p  in dt,ftwsc. 
but t,i~forccal)le, ant1 :I foreclosure sale according to i t s  l~rovisions is 
properly decreed. 

2. S a m c R e s  Judicata-Estoppel.  
\Vhere t11c suflicic~icy of the  tlcscription of ln i~t ls  co~iveyed by mortjinge 

is  madc to tle11e1~tl upon n tlivision thereof :llnong terl lnts in coinino~l ill 
adversary proceedings which hnve termillntctl by fin11 j~~ i lg l i l t~n t  for  :I 

division of t he  lands,  xi111 the  question of the  suficic~lcy of the  tlescrip- 
t ion has  been affirmatively determined by one jutlpe holding the  term of 
court ,  escepted t o  and nppenlctl f rom h i t  the  apprnl not 1)erfcctetl. ant1 
tlie sncceeding judge has  nlso tleterminecl t he  s~ifticiency of the  t1cscril)- 
t ion:  IIcld,  t h e  nlattcr  is not I T S  adjztdicnfrc, or co~lcluded by the  formclr 
judgmciit. 

3. Same-Deeds a n d  Conveyances-Contracts-Parol Agreement-Plead- 

\V1iel4e tlie defendant mortgagors resist the  foreclosure of a mortgage 
on t l ir ir  l i l i~ds  for inv:llidity on the  grouiltls of vagueness of description 
of the  lands so convcyctl, nnd s r t  u p  the  fu r the r  defense resting upor1 
all agreement inatle Ily the  ~ m r t i e s  involving claim for I)etterrnents, t o  
wl~icli  the s tn tu te  of f r :~nt ls  i s  pleaded, ~ lo th inp  else aplwnrii~g. no ncw 
issunhle mat ters  nre raised,  and i t  appear i~lg  t h a t  t?le mortgage was not 
void, t he  plaintiff in foreclosure is  entitled t o  h is  relief. 
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APPEAL by defendants from S inc la i r ,  J., at  February Term, 1927, of 
LENOIR. Affirmed. 

Action to foreclose mortgage. From judgment on the pleadings de- 
fendants appealed to the Supreme Court. 

Cowper ,  W h i t a k e r  d A l l e n  for plaint i f f .  
Rouse  d R o u s e  for defendants .  

COXNOR, J. I n  their answer defendants admit the execution of the 
notes and mortgage, as alleged in the complaint. The  notes are payable 
to plaintiff, and were executed by defendants i n  par t  payment of the 
purchase price of the land described in the mortgage, which was con- 
veyed contemporaneously with the execution of the mortgage to de- 
fendants by plaintiff and his wife. 

I n  defense of plaintiff's right to recover i n  this action, defendants 
allege in their answer that  the description of the land contained in the 
mortgage is defective, and that  therefore no land is  conveyed thereby. 
The description as  set out i n  the complaint is as follows: "A certain 
tract of land situate in Lenoir County, North Carolina, and more par- 
ticularly bounded and described as follows: A certain portion of the 
Jesse Wallace tract of land containing 41 acres, which said 41 acres 
lies parallel with the northern boundary of the Louisa Bland tract of 
land. The  northern boundary of said 41-acre tract lies between the old 
Grafton road and h'euse River. The  said 41 acres is a portion of a 
certain tract of land deeded by Rebecca Depree to Jesse and Lizzie Wal- 
lace, dated 10 3Iarcl1, 1913, and recorded in Book 45, page 52, in the 
office of the register of deeds of Lenoir County. 

('The above 41-acre tract is to be surveyed and cut off from the Jesse 
Wallace tract of land and is to be surveyed after the final settlement of 
a suit now pending in Lenoir County, entitled 'Jesse Wallace and wifc 
and R. E. Bland and wife v. Q. ,I. Faulkner and wife.' " 

The entire record in a special proceeding entitled "Jesse Wallace and 
~v i f e  and R. E. Bland and wife v. Q. A. Faulkner," lately pending in 
the Superior Court of Lenoir County, is  specifically referred to and 
made a par t  of the pleadings. I t  appears that  said proceeding has been 
finally settled and that  the controversy with respect to the true divid- 
ing line involved in  said proceedings has been determined (see Bland 
r f  al .  2'. F n ~ ~ l X n c r ,  post, 427, decided on appeal of plaintiffs therein, R. E. 
Bland and wife). There is no error in the opinion of Judge Sinclair 
that the description contained in  the mortgage is not defective, ant1 
that the mortgage is not void because of defective description of tllr 
land conveyed thereby, as alleged by d~fcilclants. Timhw Co. 1.. Y n r -  
hrouqh,  179 3. C., 335, and cases cited. 
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This contention was presented a t  November Term, 1924, of the Su- 
perior Court of Lenoir County by defendants, who then demurred ore 
tenus to the complaint; this demurrer was overruled by Judge Daniels, 
then presiding in  said court, who, however, continued ihe motion of the 
plaintiff for judgment upon the pleadings until final settlement of the 
special proceeding, then pending, entitled "Bland et al. v. Faulkner." 
Defcndants excepted to 'the judgment overruling their demurrer, but 
did not appeal therefrom. As both Judge Daniels and Judge Sinclair 
held that  the description of the land contained in  t'2e mortgage was 
not defective, and that the mortgage mas not void for that  reason, 
as contended by defendants, i t  is not necessary to discuss or to decidc 
plaintiff's contention that defendants were bound a t  the hearing before 
Judge Sinclair by the judgment of Judge Daniels, and that  defendants' 
defense based upon their allegation that  tlie mortgage was void for 
uncertainty of the description was res adjudicata. The  question is dis- 
cussed and the decisions of this Court reviewed by Wal'ker, J., in Head- 
man v. Comrs., 177 N. C., 261. 

As a further defense to plaintiff's cause of action, set out in  the 
complaint, defendants in their answer allege that  after the executiol~ 
of the deed, and of the notes and mortgage "it wa: covenanted and 
agreed between the plaintiff and the defendants and Q. A. Faulkner 
and wife that  tlie lands involved in the suit referred to in the third 
paragraph of the complaint (i. e . ,  Bland et al. v. Faulkner), and form- 
ing a part of the attempted description of the lands embraced in  the 
deed and mortgage referred to, should be sold for partition between the 
tenants in  common therein interested in said suit peiding in  the Su-  
perior Court of Lenoir County, and that  out of the prxeeds  of the sale 
of said lands the defendants should be reimbursed the amount and 
value of the improvements which had been placed thereon by defend- 
ants, which improvements defendants allege amount to $ , anti 
that the balance of the purchase money after deducting said improve- 
ments should be divided between the thrce tenants in (common. 

And the defendants further allege that by virtue of said contract and 
agreement so entered into between defendants and the plaintiff and his 
wife, to which Q. A. Faulkner and wife were parties, the said alleged 
indebtedness represented by the notes referred to in the second para- 
graph of the complaint, became t l ~ e ~ i c e f o r ~ h  of no further force and of 
110 binding effect upon the defendants, and that  the said notes have no 
legal or binding effect upon the defendants, and the defendants are en- 
titled to have the said notes and alleged mortgage s~ r rendered  up  to 
them and marked "Satisfied, and the alleged mortgage canceled of 
record." 
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I11 his reply to defendants' answer, plaintiff denies that  he entered 
into any agreement with defendants and Q. A. Faulkner with respect to 
the sale of the land which was the subject-matter of the special pro- 
cecdiiig, as alleged in the answer, and further alleges "that any agree- 
ment entered into with reference to said land must h a w  been in writ- 
ing and sigued by the parties to be charged therewith i n  accordance 
with the Statute of Frauds, and he now denies that  any such written 
agreement exists or was ever made, and now pleads the Statute of 
Frauds in bar of defendants' attempt to set u p  any such agreement as 
is set out in their ansxver filed herein." Defendants filed no further 
pleadings, alleging that  the agreement with respect to the sale of land 
involved in tlle special proceeding for partition was in writing. 

The court mas of opinion that  defendants have not set up  in their 
answer to the complaint any defense involving issuable facts which must 
be determined by a jury, and therefore rendered judgment upon the 
pleadings in favor of plaintiff and against defendants. I n  this opinion 
~ v e  concur. I t  appears from the pleadings that an actual partition of the 
land which, accordiug to the allcged agreement was to be sold for di- 
rision, has been made and cor~firmed. (See Bland e t  al.  v. Faulkner, post, 
427.) K O  sale could now be made in accordance with the alleged agree- 
ment. Defendants' purchase-money notes for the land convcged by tl~ca 
mortgage have not been paid ;  according to their tenor default has bee11 
made, and the plaintiff is entitled to judgment on the notes and a decrw 
of foreclosure of the mortgage. The  judgment is  

Affirmed. 

3IIC'HIGhS SASITARIUJI A S D  RESEVO1,EST ASSOCIATIOX 1 .  

MRS. TI'. P. SEAL. 

(Filed 26 October, 1927.) 

.%ctions-Damages-Parties - Physicians and Surgeons - Malpractire- 
Pleadings-Counterclaim-Parent and Child. 

JYhere a mother has placetl her son in ii sanitarium for treatrne~lt an11 
is ~ersonally reymnsihle for the  cervices thtbr~in rentlered, in an :I( t1o11 
to recover therefor againqt her rile may  ]lot qnalify as giiart1i:in for h c ~  
ion and make herself a party for thc purpose of recovering for 11irn cli~nl 
ages upon a counterclaim alleged to l i n ~ e  been canwd by ma1l)r;ictrce a. 
such does not fall ~ i t h i n  the scope of tlle plaintiff's cause of action, ant1 
she in her capacity as guardian is not a necessary party: and held  f ~ o -  
ther,  damages to herself by reason of the relationship are too qpeculative 
and remote as a basis of her recoverj. C .  S., 460, 4%. 

26-104 
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.\PPE. 1 ~ 4  by plaintiff :11id defendant, Mrs. Nr. P. N e d ,  from Lyon, J., 
nt  . \ u p s t  Term, 1927, of FRAKKLIS. 

Civil action, instituted 13 June,  1921,  to recover $401.35, balance 
alleged to be due for rncclical attention and services rendered defend- 
r~nt's son while a patient in  plaintiff's sai~itarium froin 16 -1pri1, 1025, 
to S June of the same year. 

On 4 July ,  1927, the defendant filed answer and alleged that, in 
w>ntliiig licr 27-year-old son, T. Mr. Sea l .  to plaintiff's sanitarium, slir 
uas  acting "not only in  her o n n  behalf, but also for and in  behalf of 
licr said son"; that by reason of plaintiff's c'1re1ess a i d  negligent treat- 
ment 11er son, instead of being benefited, sustained, as a direct and 
prosiinatc cause of such malpractice, a violent derangement of nlind 
~ n t l  teniporary loss of sanity, from which the defendant suffered great 
mental anguisll and lost, for a time, the "comfort, su~gtenance and filial 
.upport of her said son," endamaging the defendant to the amount of 
$25,000, which she sets up  as a counterclaim; and that  as she was ap- 
poii~tetl guardian of her said son on 11 October, 1925, the defendant 
asked that  she as guardian and her son be made parties defendant to 
the present action. This motion was allowed, over objection of plain- 
tiff, and folloning the order making additional parties, W. W. Neal and 
his motlier as guardian came in  and filed answer, denying plaintiff's 
right to recover, and set up a counterclaim for the negligence and mal- 
practice as above mentioned, and further alleged that  the said W. W. 
S e a l  was ~vrongfully and brutally assaulted while i n  plaintiff's sani- 
tarium, endamaging said defendants in  the sum of $.j0,000. 

Plaintiff demurred to the counterclaim set up by the defendants, 
~r l i ich  was sustained as to the countercIaim set up by Mrs. Neal indi- 
d u a l l y  and overruled as to the counterclaim set up  by W. W. Neal 
and  his guardian. Plaintiff and defendant, Xrs .  W. P. Seal ,  appeal, 
assigning errors. 

Spruill LC. Spruill and G. 111. Beam for plaintiff. 
I-arborowgh cC. Yarbol.ough, Ben T. Holden and  Robert N .  Simms 

for d e f e n d a n f s .  
PLBIXTIFF'S APPEAL. 

STACY, C. J., after stating the case: The motion of the defendant to 
hare  herself as guardian and her son made parties defendant in  this 
action was for the evident purpose of setting up a counterclaim, and not 
because the presence of such parties was necessary to "a complete de- 
termination of the controversy" between the plaintiff and the defendant 
(C. S., 460), or essential to a ('settlement of the questions involved." 
C. S., 456. S o  adjustment of the rights, as between the defendants, is 
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demanded, and while the additional parties may be proper, they are not 
necessary to a complete determination of the controrersy. Spruill v. 
Bank, 163 S. C., 43. Plaintiff has brought its action against Mrs. Neal 
alone, and upon the allegations of the complaint i t  must stand or fall. 
Therefore. the counterclain~ set up in this action by W. W. Neal and 
his guardian should be stricken out. 2-1 R. C. L., 877. They were 
made parties only for the purpose of determining the controversy be- 
tneen the plaintiff and the original defendant. Joyner v. Fiber Co., 
178 R. C., 634; Aiken v. Mfg. Co., 141 K. C., 339. The plaintiff has 
not elected to sue W. W. S e a l ,  and no cause of action is set u p  as 
against him or his guardian. 

I t  was held in  Coursen v. Vainl in ,  2 Duer ( N .  Y.), 513, that  a 
counterclaim, which required the bringing in of other parties, could not 
be set u p  in  the suit then pending. Note, 12 Am. Dee., p. 154. See, 
also, Kote 10, A. L. R., 1252; Gtley v. Foy, 70 N.  C., 303; Walton v. 
McKesson, 64 N. C., 154; Shell v. iliken, 155 N .  C., 212, and Engine 
Co. v. Paschal, 151 N.  C., 27. 

The  case is  not like Bozumnie v. Greensboro, 190 X. C., 611, and 
Guthrie c.  Durham, 168 N. C., 573, where questions of primary and 
secondary liability as between the defendants were presented. Nor is i t  
one in which the rights of interveners are involved. Sitterson v. Speller, 
190 N. C., 192; Temple a. LaBerge, 184 N.  C., 252; Feed Co. v. Feed 
C'o., 182 IS. C., 690; Bank v. Furniture Co., 120 N. C., 477. 

Error.  

STACY, C. J. The  demurrer to the counterclaim set u p  by Mrs. Neal 
for mental anguish and loss of comfort, sustenance and filial support of 
her 27-year-old son was properly sustained under authority of the 
reasons employed in  Hinnaolt c .  Potcer Co., 187 N. C., 288. These dam- 
ages are too remote to be made the subject of an action on the allega- 
tions presently appearing of record. Fenef v. R. l?., 203 Nass., 278. 

Affirmed. 

(Filed 26 October, 1927.) 

Where pa~ment  of a note sued on is pleaded and the genuineness of 
the signature of the payee to a receipt for the amount is in dispute, and 
an espert in handwriting has given hib opinion upon comparing with a 
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maguifying glass the disputed signature with the genuine one, it is not 
error for the trial judge to permit the jury, while deliberating upon 
their verdict, to make the comparison with the magnifying glass for 
themselves, when it does not appear that it could hare been to the preju- 
dice of the appellant. As to whether this is otherwi:w permitted under 
the provisions of C. S., 1784, quered 

APPEAL by defendants, 31. C. Pope and wife, from Bond,  J., a t  May 
Term, 1927, of NEW HAKOVER. 

Civil action to recover the balance alleged to be due on a note and to 
restrain the cancellation of a mortgage giren to secure the payment of 
the same. 

On  tr ial  the whole case was made to turn  on whether or  not the de- 
fendants had paid to the plaintiff 14  August, 1926, the sum of $2,500 
as a credit to be applied on said note. The  defendants offered in  evi- 
dence a paper-writing which purported to be a receipt, signed by the 
plaintiff, for $2,500, dated 14  August, 1926, also other papers bearing 
admittedly genuine signatures of the plaintiff, for the purpose of com- 
parison. The  controversy waged around the genuineness of this receipt. 
The  jury found i t  to be spurious. 

The  papers offered in evidence by the defendants were handed to the 
jurors during the trial, and they examined same with a magnifying 
glass while counsel were arguing the case. After the jurors had retired 
to make u p  their verdict, they asked that  the papers clffered i n  evidence 
by the defendants, together with the magnifying glass, be sent to the 
jury room for further examination by them. Over objection of counsel 
for defendants the court directed the sheriff to deliver to the jury the 
papers offered in evidence by the defendants, together with the magnify- 
ing glass used on the trial. Defendants except and assign this action 
of the court as error. 

Verdict and judgment for plaintiff. Defendants appeal. 

McYorton  & McIntire for plaintiffs. 
W .  F. Jones and Herbert McClanzmy for defendants. 

STACY, C. J., after stating the case: Was i t  error for the court, after 
the jury had retired to make u p  its verdict, to send to the jury room, 
on request of the jury and over objection of counsel for  defendants, the 
papers offered in evidence by the defendants, together with the magnify- 
ing glass used on the t r ia l?  We think not under the facts of the present 
case. 

The  practice a t  common law was against allowing the jury to es- 
amine the papers introduced in evidence, either during the tr ial  or 
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afterwards in the jury room. S s w t o n  v. Newton, 182 N. C., 54; 
Il'rlnsfall 1 % .  r o b b ,  109 N. C., 321; O u t l a w  v. I Iurd le ,  46 N. C., 150. 
A \ ~ d  this was the law of xorth Carolina prior to the passage of chapter 
.jd, Public Laws 1013, now C. S., 1784, which is  as follows: 

''In all trials i n  this State, when i t  may otherwise be competent and 
relerailt to compare handwritings, a comparison of a disputed writing 
n i t h  any writing proved to the satisfaction of the judge to be genuine, 
shall he permitted to be made by witnesses, and such writings and the 
evidence of witnesses respecting the same may be submitted to the court 
und jury as evidence of the genuineness or otherwise of the writing in 
dispute." 

Following the enactment of this statute, i t  was said in  X e w f o n  v.  
-\'ewton, s u p m ,  that  the admission of testimony as to the genuineness of 
a writing by comparison of handwriting is on the same basis as  the 
tleclarations of agents. The court determines whether there is prima 
facie evidence of agency or of the genuineness of a writing or writings, 
admitted as a basis of comparison, and then the testimony of the witness 
autl the writings themselves are submitted to the jury. This, homever, 
does iiot necessarily mean that  the jury shall take the writings into the 
jury room which, according to numerous decisions in  other jurisdic- 
tions, is a matter resting in the sound discretion of the tr ial  court. 
I IopAins  ?I. S ta te ,  9 Okla. Crim., 104, reported in Ann. Cas., 1915 B., 
736, with valuable note beginning on page 742; 16 R. C. L., 301. The 
w e  of a magnifying glass, with permission of the court, is also upheld 
111 a number of cases. Alexander  v. Blackburn ,  178 Ind., 6 6 ;  Xote, 
Ann. Cas., 1913 B, p. 1092. 

"Why a jury should not be allowed the use of means to aid them in 
the examination and comparison of handwriting submitted to them to 
be examined and compared, which have been found by the experience 
of bankers and business men of the highest utility for such purpose, we 
are unable to understand. There is  no more mystery in  such a glass 
than in  ordinary spectacles i n  daily use. An unlearned man, other 
thi i~gs being equal, can see through such glasses quite as well as the 
most learned." K a n n o n  v. Gallozcay, 2 Baxt. ( T e ~ n . ) ,  230. 

Without making definite decision on the subject or undertaking to 
lay down a rule to be followed generally, i t  is sufficient to say that, in 
the instant case, no possible harm has come to the defendants, as the 
jury was allowed to examine only the papers offered in evidence by the 
defendants, for the genuineness of which they vouched. I n  no event 
could the action of the court be held prejudicial to appellants. 

No error. 
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l'cblinnts in ('o1lliiio1i-Titlc-So1e Seizin-.ldrt~rse Possessio~l-Bni'(1 of 
I'1~oof-Instructions-.1ppeal and E l ~ o l ~ S e w  Trials. 

\Vhcrt> solc scizin by sufficient atlyewe liossession is l~leacled in proctwl- 
ings to  d i ~ i d e  lands among tenants in common, and tlw admissions make 
out n prima facie case of the tenancy, and the questior as to the atlrcrw 
possession is the only one involved up011 the trial, the burden of proof 
is on the one setting up the defense, and  an instructic~n otherwise is rc- 
~crsible error. 

APPEAL by plaintiffs from Crannzer, J., at June  Term, 1927, of CAR- 
TERET. New trial. 

Proceeding for partition of land among tenants in  common, tried 
upon issue raised by defendant's plea of sole seizin. I n  his answer de- 
fendant alleges that he and those under whom he claims had been in  the 
adverse possession of the land described in the pleadings for more than 
twenty years prior to the commencement of the proceeding. 

The only issue submitted to the jury was answered ,IS follows: 
"Have the defendant Wilbur Lewis and those under whom he clailns 

been in the adverse possession of the land &scribed in  the pleadings for 
twenty years prior to 1 September, 59261 Answer: Ytls." 

From judgment on the verdict plaintiffs appealed to the Supreme 
Court. 

D. H .  Tt'illis and Moore & Dunn for p ln in f i f f s .  
Guion (e. Guion for defendant. 

Coii-KOR, J. I t  is admitted in the pleadings that  the land described 
therein was conveyed by James T. White to Fu1fol.d B. Lewis and 
Lemuel W. Lewis by deed dated 20 September, 1864, and duly recorded 
in  Carteret County. 

I t  is also admitted that plaintiffs are the widow and heirs at law of 
Lemuel W. Lewis, and claim under him an undivided one-half interest 
in the land. Defendant is the only heir at  law of E'ulford B. Lewis. 
H e  alleges that  his father, Fulford B. Lewis, from 1864 to his death, 
and that  he  from his father's death to the commenceinent of this pro- 
ceeding, on 1 September, 1926, had been in the actual, open, exclusive 
and notorious possession of the land, and that  he is therefore now the 
sole owner thereof. There mas conflicting evidence as to the facts in- 
volved in the allegations in  the answer, upon which defendant bases his 
claim of sole seizin. 
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ICE Co. v. CONSTRUCTIOX CO. 

The court i n  its charge upon the only issue submitted instructed the 
jury as follows: 

"The burden is upon the petitioner, Melissa Lewis, and her children 
to satisfy you by the greater weight of the evidence that  he (defendant) 
has not been in  possession of the land adversely for twenty years prior 
to 1 September, 1926." 

Plaintiff's assignment of error, based upon their exception to this 
instruction, must be sustained. 

Upon the admissions in  the pleadings, nothing else appearing, plain- 
tiffs and defendants were tenants i n  common of the land, as alleged in 
the petition. The  only issue submitted to  the jury arises upon the 
allegations in the answer, upon which defendant bases his plea of sole 
seizin. T h e  burden was upon defendant upon this issue. 

Lester v. Harwood, 173 N. C., 83, was a proceeding for the partition 
of land, i n  which defendants denied the allegation that  plaintiffs and 
defendants mere tenants i n  common. Defendant$ alleged sole seizin in 
themselves, claiming that they were owners of the land by adverse pos- 
session. I t  is there held that  the burden of proof is upon the plaintiffs 
when sole seizin is  pleaded to prove the tenancy in  common, although 
i t  will devolve on the defendant to establish adverse possession after a 
prima facie case of a tenancy in  common is made out. 

I n  the instant case the facts which make out a tenancy in comnlou 
prima facie are admitted. T h e  only issue submitted inrolved defend- 
ant's allegation as to adverse possession. Upon this issue the burden of 
proof is  upon the defendant. 

F o r  the error i n  the instruction as to the burden of p o o f  upon the 
issue, plaintiffs are entitled to a 

New trial. 

HAMLET ICE COMPANY r. J. A. JOXES COSSTCr('l'IC)S 
COMPL4NY ET AL. 

(Filed 26 October, 1927.) 

1. Appeal and Error - Burden of Proof - Evidence - Questions and 
Answers. 

Where exception is tnlren to the judgc's exclusion of evidence npoli ~ I I P  
trial, it is upon appellant to show error, mid when the esceptioli i. taltrll 
to unanswered questions, the suhstal~ce of the nnsners mu.t hc lilatle to 
appear on appeal, so that the Supreme Court Inas pais n l m  i t -  c onilw 
t e n c ~ .  



I N  T H E  SUPREME COURT. 

2. Contracts-Building Contract+Substantial Compliance - Burden of 
Proof. 

Where damages for a breach of a builder's contract are sought ill nil 

action, and the breach is denied, the burden of proof is on the plaintid 
to show that the contract has not been substantially co~npliecl with by 
the defendant, under conflicting evidence. 

APPEAL by plaintiff from Devin, J., at February Term, 1927, of 
WAKE. NO error. 

Action to recover damages for breach of building contract; defend- 
ant denied the breach as alleged, and in  its answer demanded judgment 
for the balance due on the contract price. 

Issues submitted to the jury were answered as follo~ss: 
1. Did the defendant, J. A. Jones Construction Company, breach its 

contract with the plaintiff, as alleged in the complaint? Answer: No. 
2. I f  so, what amount of damages did the plaintiff sustain on account 

of said breach? Answer : 
3. What is the balance of the contract price, including extras, due the 

defendant by the plaintiff? Answer : $6,200. 
From judgment on the verdict plaintiff appealed to the Supreme 

Court. 

S. Brown Shepherd and J.  W .  Bailey for plaintif. 
Robt .  AT. Simms and Plummer Stewart for defendcmts. 

CONNOR, J. Only assignments of error pertinent to the first issue 
submitted to and answered by the jury in the negative, need be con- 
sidered upon plaintiff's appeal from the judgment in this action. I f  
there is no error with respect to the first issue, manifestly it is imma- 
terial whether or not there was error with respect to the second issue. 
There are no assignments of error in the record based upon exceptions 
to evidence or instructions relative to the third issue. 

Defendant entered into a contract by which i t  agreed to construct for 
plaintiff, at Hamlet, IT. C., an ice-storage plant, according to plans and 
specifications, all of which were in  writing. Testimony of a witness, 
although an expert, as to general methods of designing and construct- 
ing cold-storage warehouses, as to whether the plans and specifications 
upon which defendant had agreed to construct the plant for plaintiff 
were of an approved and acceptable kind for the construction of cold- 
storage warehouses, and as to whether shavings used in the construc- 
tion of the walls of the plant for insulation should be dry, and as to the 
effect of using wet shavings for that purpose, was properly excluded as 
c~idence, upon defendant's objection. 
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Defendant promptly objected to questions addressed to the witness 
with respect to these matters. The  record fails to disclose what the 
answers of the witness would have been had the obiections been over- 
ruled. The  competency of the testimony is not, therefore, presented by 
the assignments of error upon plaintiff's appeal. Barbee v. Davis, 187 
S. C., 78, and cases cited. 

With respect to the first issue the court instructed the jury as follows: 
"The burden of proof upon this issue is upon the plaintiff to satisfy you 
from the evidence, and by the greater weight thereof, that  the defend- 
ant  failed to comply with the terms of the contract in the erection of 
this building, as alleged in  the complaint; that  is, that  he failed to 
substantially erect and build the building as the contract called for. 
That  presents a question of fact, and the contract, specifications and 
Mue prints, schedule of materials agreed upon between the parties have 
been submitted to you, together with the testimony of a large number of 
witnesses as to what was done, and as to the alleged failure of defend- - 
ant to complete the building in accordance with the contract, and evi- 
dence on the other hand by the defendant that  i t  was substantially 
erected and completed in accordance with the terms of the contract. I t  
is  a question of fact for you to determine." 

Plaintiff excepted to this instruction, contending specifically that  
there was error in that  the court in effect instructed the jury that  there 
was no breach of the contract by defendant, if there was a substantial 
compliance with i ts  terms. The assignment of error based upon this 
exception cannot be sustained. The  instruction i s  i n  accord with the 
law as stated in the opinion of Varser, J., in  Xoss  v. Knitting Mill, 190 
S. C., 644. We find 

X o  error. 

STATE r. E. Z .  EUSICE. 

(Filed 26 October, 1927.) 

Criminal Law-Larceny-Instructions - Felonious Intent - Appeal and 
Error--New Trials. 

Where the evidence is conflicting upon a trial for larceny, the burden 
of proof is on the State to show beyond a reasonable doubt the legal 
elements of the offense charged, and that it was done with a felonious 
intent, and an instruction which fails to so charge the law thereon is 
reversible error. 

CRIMIXAL ACTION, before Sinclair, J., at  March Term, 1927, of 
ONSLOW. 
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The defendant was indicted for the larceny of $3.1 in money fronl 
the prosecuting witness. The evidence tended to show that the defend- 
ant went to the house of the prosecuting witness to sell her a coat. She 
testified: "He kept wanting me to try the coat on. H e  pulled money out 
of my pocket and left . . . grabbed nioney out of pocket and left." 

The defendant was convicted and sentenced to work six months on the 
public roads, from which judgment he appealed. 

Attorney-Genera11 Brummitt and Assistant Attorney-Gene1*a2 Sash  for 
the Stale. 

Summersill & Summersill, Ward c f  Ward and G'. V .  Cozuper for 
defendant. 

BROGDEN, J. The chief exception is to the failure of his Honor to 
properly charge the jury. I n  the beginning of his charge the trial 
judge instructed the jury that:  "In order to convict him the law places 
the burden on the State to satisfy you beyond a reasonable doubt that 
he is guilty as charged in the bill of indictment." The judge then pro- 
ceeds to array fully the contentions of the State and the defendant, and 
concludes as follows: "You will take the case and coisider it, consider 
all the evidence in the case, whether I have called i t  to your attention 
or not. You are sensible men. Take this evidence and weigh it, and 
say what weight you will give to each and every part o.? it, accepting that 
which you find entitled to be accepted and rejecting that which is not. 
I f  the State has carried the burden, which the law places upon it, and 
has satisfied you beyond a reasonable douht that the defendant is guilty, 
as charged in the bill of indictment, your rerdict would be guilty. If 
the State has not so satisfied you your verdict would be not guilty." 

The specific exception addressed to the charge of the court is that the 
defendant was being tried upon an indictment for larceny and that the 
charge as given contained no definition of larceny or the legal elements 
which constitute the offense, and for the further reason that the qucs- 
tion of felonious intent was not submitted to the jury. 

I n  S .  u. Barrett, 123 N. C., 753, the defendant was indicted for 
larceny. The court charged the jur$ as follows: '(If you believe from 
the evidence that the prosecutor missed an axe, and if you should be- 
lieve that the axe described by the witness, Shannon, as in the possession 
of the defendant, was that axe of prosecutor, and believe all this beyond 
a reasonable doubt, you will bring in a rerdict of guilty, otherwise you 
will acquit the defendant." This Court awarded a n l n  trial, declaring 
in the opinion: "The charge is fatally defective for the reason that it 
does not submit the question of felonious intent to i,he jury, which is 
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one of the necessary ingredients of larceny." Again, in  8. v. Coy, 119 
N.  C., 903, the Court said: "What is meant by felonious intent is a 
question for the court to explain to the jury, and whether i t  is present 
at  any particular time is for the jury to say." S. v. Kirkland, 178 
N. C., 810; Blake v. Smith ,  163 N. C., 274. 

Under the rules of law applicable the defendant is entitled to have 
his exception sustained. 

New trial. 

EMMA BARBEE ET AI,. V. OSCAR THOlfPSON ET AL. 

(Filed 26 October, 1927.) 

Wills-DeviseFee Simple-Statutes-Presumption9-Intent. 
Under the provisions of C. S., 4162, a devise of lands is presumed to be 

of the fee unless it may be sufficiently gathered from the other expres- 
sions of the will that the testator intended to pass an estate of less 
dignity, and held, a devise to testator's two daughters, B. and hl., all of 
the testator's real estate after the death of his widow, and also to his 
daughter T. an equal life interest therein with B. and hl., "or so long as 
the said T. may remain a widow." Upon the death of the testator's 
widow, B. and hf, took in remainder a fee-simple estate, with the intent 
to provide for T., who remained unmarried and is now deceased, durinr: 
her widowhood. 

APPEAL by plaintiffs from Midyette, J., at March Term, 1927, of 
DURHAM. 

Special proceedings to partition lands alleged to be owned by the 
plaintiffs and defendants as tenants in common. 

The defendant, 0. D. Thompson, set up a plea of sole seizin, and 
from a judgment in his favor the plaintiffs appeal, assigning error. 

R. 0. Everett and R. M.  Gantt for plaintiffs. 
D. W .  Sorrel1 and Fuller, Reade & Fuller for defendants. 

STACY, C. J. On the hearing the legal question presented was prop- 
erly made to depend upon the construction of the following provision in  
the will of John G. Thompson: 

" I t m  third. After the death of my wife, Leana Thompson, I give 
and bequeath all my real estate to my daughters, Berthena Thompson 
and Martha H. Thompson. I also bequeath to my daughter, Tyrinda H. 
Fletcher, an equal life interest in my real estate with my daughters, 
Berthena Thompson and Martha H. Thompson, or so long as t h e  said 
Tyrinda H. Fletcher may remain in widowhood." 
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I t  is agreed that  if Berthena Thompson and Martha H .  Thompson 
take a fee-simple estate in  the real estate derised in  I lem 3 of the will 
of John  G. Thompson, the defendant, 0. I>. Thompson, is now the sole 
owner of the lands described in  the petition, but if Berthena and Mar- 
tha II. Thompson take only a life estate under said devise, then i t  is 
agreed that the plaintiffs and said defendant are tenants in  common and 
entitled to partition the lands in  question. 

H i s  Honor correctly held that  Berthena Thompson and Martha H .  
Thompson acquired a fee-simple estate in  the lands devised i n  I tem 3 
above. The testator in  undertaking to "bequeath" an  interest i n  his real 
property to his married daughter, Tyriilda H .  Fletcher (who died with- 
out having remarried), eridently intended to provide a home for her 
for life or during her widowhood. But  no such limitation is annexed to 
the derise to Berthena Thompson and Martha H. Thompson, and there 
is nothing in  the mill to ascribe to the testator an  intention to convey to 
them an estate of less dignity than a fee simple. 

I t  is provided by C. S., 4162, that when real estate is devised to any 
person the same shall be held and construed to be a d e ~ i s e  in fee simple, 
unless such derise shall, i n  plain and express words show, or i t  shall be 
plainly intendccl by the will, or some part thereof, that  the testator 
intended to convey an estate of less dignity. 

The uniform holding, since the passage of this act :.n 1784, has been 
that an  unrestricted derise of real estate passes the fee. Roane v. 
Robimon, 189 N. C., 628. I n  disposing of lands by will no words are 
required to enlarge a devise from one for life into one absolute or in  
fee. Indeed, i t  is generally necessary that restraining expressions be 
used to confine a derise to the life of tho devisee. l ro l t  v. Holt, 114 
S. C., 242. 

Affirmed. 

RO.\RD O F  COJIRIISSIOXERS FOR THE COUNTY O F  blcDOWELL, 
STATE OF KORTH CBROIJKA, V. ASSELL, GOErCZ & RIOERLEIS. 
IRCORPORATED. 

(Filed 26 October, 1927.) 

1. Taxation - Counties - nonds - Municipal Finance Act - Statutes- 
Necessary Expenses-Constitutional Law - Elections - Vote of the 
People. 

Under legislative authority a county may issue bonds to refund its 
esisting floating debt for the necessary county espenses as enumerated 
in Constitution of Sorth Carolina, Art. VII, sec. 7 in escess of the 
15 cents limitation upon the $100 valuation of its tasahlc property nccord- 
ing to Art. V, sec. 6, of our Constitutioii, when co111i11g within the pro- 
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visions of the JIunicipal Finance Act, ch. 81, sec. 8, Public I.:IT\-.; of 1927. 
and where the record on appeal states that the issuance of the bonds i.; 
for necessary  count^ purposes, and for taking care of its floirting indrbtrtl- 
ness, i t  will be assumed on appeal that the excess over the 13 cents valua- 
tion was for necessary county espenses, coming within the provisions of 
Constitution, Art. V I I ,  see. 7, not requiring the question of the issuanct, 
of the bonds to be submitted to the voters of the connty. 

2. Statutes-Interpretation - I n  Pari Materia - Taxation - Counties- 
Bonds. 

A general act of tlie Legislature relating to the funding of a countj 
indebtedness by the issuance of county bonds, and a l~ublic-local 1:1n 
relating especially to a county upon the same subject-matter passed : ~ t  
the same session of the Legislature, irnd both ratified o11 the wme t l ; ~ ) .  
should be construed together as  being i t !  pari materiel. 

3. Constitutional Law-Statutes-Interlwetation-Courts. 
The courts will not declare a statute void as  inhibited by the Constit~l- 

tion unless the violation of the Constitution is so manifest :lu to leave no 
room for a reasonable doubt. 

4. Taxation-Statutes-In P a r i  Materia-Constitutional Law-Municipal 
Finaqce Act-Public-Local Laws-Nacessarias-Elections-Vote of 
t h e  People. 

I t  is the declared purpose of the JIunicipal Firlance Act to put tlw 
various counties of the State in a position to live within their incomes, 
and where a county has an existing floating indebtedness incurred for 
necessary county expenses prior to the date of its pavsage, and a special 
statute relating to a particular county alone is intended to be generally 
interpreted as  prospective in  its effect, but contains a provision by whicl~ 
a past valid indebtedness may be funded by it by the issuance of i ts  
bonds, and the general and local statutes have beeu passed at the same 
session of the Legislature and ratified on the same day :  Held, constniilig 
the two statutes i n  pari materin when complied with, it  is the legislative 
intent that  the local statute does not take from the  count^ the right to 
issue bonds for funding its past valid floating indebtedness, and where 
this expense has been incurred for necessary county expenses within the 
meaning of our Constitution, Art. VI I ,  sec. 7, the question of the issuance 
of bonds is not required to be submitted to the voters of the county. 

APPEAL by defendant f r o m  M o o r e ,  J., a t  September Term,  1927, of 

MCDOWELL. Affirmed. 

This i s  a controrersy without  action. T h e  facts  agreed u p o n :  "Tha t  

pr ior  t o  7 March ,  1927, t h e  date  upon  which t h e  County F inance  L4ct 

(chapter  81, Publ ic  Laws  of 1927), was  ratified, there was a n  accumu- 

lated deficit i n  t h e  General  County F u n d  i n  McDowell County, N o r t h  

Carolina, i n  the  f o r m  of floating indebtedness, i n  the  s u m  of $50,000, 

all of which was incurred pr ior  to  t h e  said date  and  was on  and  prior  to  

t h a t  da te  a legal obligation, represented b y  cer tain contracts  i n  the  f o r m  
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of notes executed in the name of McDowell County, which notes were 
held by various banks and individuals, all of which indebtedness was 
created for necessary expenses of said county. 

"That pursuant to the provisions of the said County Finance Act, at 
the regular May meeting, 1927, of the board of commissioners of the 
county of McDowell, an order m s  introduced looking to the permanent 
financing of the said floating indebtedness of the said county, notice of 
which order was published as provided by said chapter, and after pub- 
licly hearing and considering the order as introduced, to wit:  

" ' I t  is ordered by the board of county commissioners of McDowell 
County, North Carolina : 

"'Section 1. That negotiable coupon bonds of &Dowell County, 
S o r t h  Carolina, be issued in the maximum principal amount of fifty 
thousand dollars ($50,000), to be known as "Funding Bonds," for the 
purpose of funding valid indebtedness for necessary expenses incurred 
before 1 July, 1927, and payable at  time of passage of this order or 
within one year thereafter. 

" 'Sec. 2. That a tax sufficient to pay the principal and the interest of 
the bonds when due shall be annually levied and collected. 

"'Sec. 3. That statement of the county debt has becn filed with the 
clerk, pursuant to the County Finance .4ct, and is open to public 
inspection. 

'' 'Sec. 4. That this order shall take effect upon its passage, and shall 
not be submitted to the voters.' 

"The same was read and, upon motion, unanimously passed by the 
affirmative vote of the members of the said board, and was so declared 
by the chairman of the said board at  a special meeting of the said board 
held on 17 May, 1927, and thereupon the board passed a resolution au- 
thorizing the issuance of funding bonds pursuant to the provisions of 
the said County Finance Act, in  the sum of $50,000, and advertised 
notice of the sale of said bonds to be held on Tuesday, 7 June, 1927, at  
which time the defendant, Assell, Goetz & Moerlein, Inc., became the 
highest and best bidder therefor, at the price of par and accrued interest, 
for bonds, properly and legally issued, bearing intereclt at  the rate of 
four and three-quarters per cent per annum, payabIe semiannually, 
and maturing as set forth in  said resolution, and its bid was unani- 
mously accepted and the bonds ordered to be executed, issued and de- 
livered to the purchaser, together with the approving opinion of a firm 
of attorneys agreed upon. 

"That all matters and things required by the County Finance Act to 
be done, preliminary and leading up to the actual issuance of the said 
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bonds, have been done and fully complied with, and the bonds as offered 
by the plaintiff to the defendant are in all respects in the form required 
by and in full compliance with the terms of the said act. 

"That during the session of the North Carolina General Assembly of 
1927, an act (chapter 532, Public-Local Laws 1927)' entitled, 'An act 
to regulate issue of bonds in McDowell County,' mas passed and ratified 
7 March, 1927. 

"That the necessary expenses of the county of McDowell, chargeable 
to the General County fund, for the fiscal year beginning 1 July, 1927, 
will require the levy of a tax to the constitutional limitation of fifteen 
cents on the hundred dollars valuation of property, or approximately 
that amount, making it impossible that the said accumulated deficit, as 
aforesaid, might be made up from a tax levy, and the funding of the 
said indebtedness or deficit by the issu,ance of funding bonds, under the 
provisions of the County Finance Act, is necessary, and the only avenue 
ope11 to the board of commissioners for the county of McDowell, for 
making up such accumulated deficit, as required by the County Fiscal 
Control Act (chapter 146 of the Public-Local Laws of 1927). 

"That upon the proceedings authorizing the issuance of the funding 
bonds being submitted to attorneys for their approving opinion, the 
questions were raised : (a )  AS to whether chapter 523, Public-Local 
Laws of 1927, prohibited the board of commissioners of hfcDowell 
County from issuing funding bonds under the terms of the County 
Finance Act (chapter 81, Public Laws 1927), without a vote of the 
pcople; and (b)  as to whether the County Finance Act, authorizing the 
levy of a special tax under the provisions of section 8 of said act is in 
conflict with section 6, of Art. V, of the Constitution of North Caro- 
lina; that is, the question was raised as to the constitutionality of the 
pro~is ion of the County Finance Act relating to the issuance of fund- 
ing bonds and the levy of a special tax therefor; and, thereupon, the 
defendant refused to take and pay for the said bonds in accord with 
its bid. 

"That if the plaintiff is authorized and empo~~ered  to issue bonds 
under the County Finance Act, as aforesaid, the defendant stands ready, 
nble and willing to take and pay for the same." 

The court below held that the bonds "are valid and legal and are 
authorized by legal authority, and that the levy of the tax is not pro- 
hibited by the Constitution of North Carolina." 

Pless ,  lTTinborne, Pless  d Proctor  for plaintiff 
X o r g a ~ e  (e. Ragland  for de fendan t .  
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CLARKSON, J. The questions of law involved: 
1. Whether or not, under Public Laws 1927, ch. 83, sec. 8, subsec- 

tion ( j )  of the County Finance Act, bonds may be issued by the county 
commissioners to fund floating indebtedness of the county incurred 
before 1 July, 1927, for necessary expenses, which will require a tax 
levy in excess of 15 cents on the $100 valuation of property to pay such 
bonds. 

2. Whether such bonds issued for such purpose, without a vote of the 
people, is prohibited by chapter 523, Public-Local Laws 1927, entitled 
"An -Act to Regulate the Issuance of Bonds in  McDowc:ll County." 

Subsection ( j ) ,  supra(, is as follows: "Funding or refunding of valid 
indebtedness incurred before first of July, one thousand nine hundred 
and twenty-seven, if such indebtedness be payable at the time of the 
passage of the order authorizing the bonds or be pajable within one 
year thereafter, or, although payable more than one year thereafter, is 
to be canceled prior to its maturity and simultaneously with the issu- 
ance of the funding or refunding bonds, and all debt not evidenced by 
bonds which was created for necessary expenses of any county and 
which remains outstanding at the ratification of this act is hereby vali- 
dated." 

The agreed case shows that the $50,000 deficit was created for neces- 
sary expenses and a valid and legal obligation of the county incurred 
prior to 1 July, 1927. To fund this floating indebtelness by issuing 
bonds will require a tax levy in excess of 15 cents on t ~ e  $100 value of 
property. 

Const. of N. C., Art. V, sec. 6, is as follows: "The t2tal of the State 
and county tax on property shall not exceed fifteen cents on the one 
hundred dollars value of property, except when the county property 
tax is levied for a special purpose and x-ith the special approval of the 
General Assembly, which mny be done by special or general act: PIV-  
vided, this limitation shall not apply to taxes levied for the mainteliance 
of public schools of the State for the term required by article nine, sec- 
tion three, of the Constitution: Provided further, the State tax shall 
not exceed five cents on the one hundred dollars value of property.'' 

I n  Herring v. Dixon, 122 N. C., at  p. 424, the deck om are summed 
up as follows: "(1) For necessary expenses, the county commissioners 
may levy up to the constitutional limitation without a vote of the peo- 
ple or legislative permission. (2) For necessary expenses, the county 
commissioners may exceed the constitutional limitation by special legis- 
lative authority without a vote of the people. Constitution, Art. V, 
sec. 6. (3) For other purposes than necessary expenses a tax cannot be 
levied either within or in excess of the constitutional limitation except 
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by a vote of the people under special legislative authority. Constitu- 
tion, Art. V I I ,  see. 7." T a t e  v. Comrs., 122 N .  C., 812; Smathers  v. 
Comrs., 125 N. C., a t  p. 488; Henderson v. TYilmington, 191 K. C., 269. 

I n  R'. R. v. Cherokee County ,  177 N .  C., 86, the language of the act 
in controversy "to provide for any deficiency in the necessary expenses 
and revenue of said respective cou~itics." I n  R. R. v. Comrs.,  178 
N. C., p. 449, the language of the act "to meet the current and neces- 
sary expenses of the county." R. R. v. Reid, 157 N. C., p. 320, appro\ es 
a case cited, the language of the act of tlie case cited being "to supple- 
ment the general county fund." 

The tlefentlant cites some of the abore cases to sustaiil its conteiitioi~, 
that the agreed case shows that  the proposed bond issue is intended to 
fund indebtedness created for necessary expenses of the county, and was 
an  accumulated deficit i n  the general county fund in McDomell Comity. 
I n  other words, the indebtedness proposed to he fundcd was for ordinary 
expenses of tlie county or for necessary county purposes geuerally 
spoken of as current expenses. 

The cases cited are to the effect that  a county cannot go beyond the 
1.5 cents oil the $100 raluation of property for current expenses. There 
are other necessary expelises of a county other than currer~ t ,  such as 

roads, bridges, county buildings, county homes for the aged and infirm, 
etc. Under the Constitution a county can go beyond the limitation for 
such necessary expenses, "as they are a special purpose and n i t h  the 
special approral  of the Geiieral Assembly nhich may be done by special 
or general act." ("j," supra.) The general act, subsection ( j )  w - 5  

further, "Funding or refunding of ral id indebtedness incurred before 
1 July,  1927." 

Under chapter 81, Laws 1937, see. 2, the act defines "necessary ex- 
penses, means the necessary expenses referred to i n  section 7, Art. VII ,  
of the Constitution of IT. C." That  section is as follows: "No county, 
city or town, or other municipal corporation shall contract any debt, 
pledge its fai th or loan its credit, nor shall any tax be levied or collected 
by any officers of the same except for the necessary expenses thereof, 
unless by a vote of the majority of the qualified voters therein." It 
will be seen that  necessary expenses here referred to are not alone cur- 
rent or ordinary expenses of a county, but such as are classed as roads, 
bridges, etc. R. R. 1 1 .  Reid ,  supra;  S t o r m  v. Wrighfsv i l l e  Beach ,  189 
N. C., 679. 

The  whole matter is carefully considered in R. R. v. Reid, supra. I n  
that case the facts were disputed. The  lery was 18  cents on the $100 
valuation of property, 3 cents over. Defendant, sheriff and tax col- 

27-194 
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lector, ~vhen restraining order was sought by the railroad, contended 
and set up the fact that the 3 cents was for special necessary expenses, 
viz., constructing and maintaining bridges and maintaining the home 
for the aged and infirm. Although the minutes of the board showed a 
l e y  of 18 cents for the general county fund or currtmt expenses, in 
fact only 1.5 cents was levied for that purpose and the additional 
3 cents for the other necessary special purposes above mentioned. The 
case was reversed and remanded to the end that the board of commis- 
sioners be made parties, and if the minutes were incorrect, and cor- 
rected minutes would show that the 3 cents was not for special neces- 
sary purposes above mentioned, but the 18 cents was levied for general 
county purposes or current expenses, the order restraining the collec- 
tion of the tax in excess of 15 cents should be made permanent. 

I n  the present case the record does not disclose that the $50,000 in- 
debtedness vas  for current or general county expenses. I f  i t  did the 
bonds to fund same would be invalid, as the lery for such purpose could 
not exceed, under the constitutional limitation, 15  cents on the $100 
valuation of property. The record does show that the proposed bond 
issue was for necessary expenses of the county and a valid and legal 
obligation of the county. The subject or subjects of the necessary 
expense or expenses for special county purposes are not set forth, and 
nothing else appearing, it is taken for granted that they were for one 
or more special necessary purposes and funding permissible under 
Co~istitution, Art. V, see. 6, and the County Finance Act. The special 
approval has been given by the general act. 

I n  Edzcards v. Comrs., 183 Pu'. C., at p. 60, it is said: "But the au- 
thorities apparently are uniform in holding that where there is no 
attempt to legalize prior litigation, or a prior invalid seizure or sale of 
property, or to interfere with vested rights, a statute enacted to confirm 
or validate a defective assessment of taxes is not in violation of the 
organic law, and is, therefore, effective for the purpose intended. This 
conclusion rests upon the recognized and accepted (doctrine that a 
retrospective law, curing defects in acts that have been done, or au- 
thorizing or confirming the exercise of powers, is valid in those cases in 
which the Legislature originally had authority to confer the power or 
to authorize the act." Construction Co. v. Brockenborcugh, 187 N .  C., 
6.5; Holfott 2;. Jfocksville, 189 K. C., 144; Storm v. M7rightsville Beach, 
Supra. 

The latter part of "j," supra, says: "And all debt ro t  evidenced by 
bonds which are created for necessary expenses of any county, and 
which renlains outstanding at the ratification of this act is hereby 
validated." 
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Under the first propositioil in controrersy we think the tax can be 
l e ~  ied and is ral id and legal, and a vote of the people is not necessary. 

The  nest proposition: The  County Finance Act, ch. 81, Public Lams 
19.37, and tlie local act relating to bond issues in McDowell County, 
t 11. >?:I, Pnhlie-Local Laws 105'7, were ratified on the saine day, 7 Afarch, 
1 . 3 7  Considering them together, we are of the opinion that  i t  n7as the 
intt~iition of the General Assembly, and authority is hereby given the 
1)oard of cominissioners of AIcDo~vcll County to issue bonds, without a 
~ o t e  of tlie people, to fund ral id indebtedness of the county incurred 
before 1 July,  1027. The  act for McDonell County is prospective, not 
retroactive. I11 fact it says: "That nothing i11 this act contained shall 
p re~e i i t  tlie board of colninissioilers of AIcDowell County . . . from 
i.wilig boncls to refund maturing boncls lieretofore issued and out- 
.tanding," etc. 

"Every renioiiable doubt is resolved against a retroactive operation 
of tlie statute." Comrs. C. Blue,  190 N. C., a t  p. 643. 

The board of coii~nlissioilcrs of AfcDonell County is attempting to 
put into effect tlie provisions of the County Fiscal Control Act (chapter 
1-16, Public Laws 1927), and to wipe out deficits and make a new start, 
living ~\-itliin its income. The  purpose of tlie act is set forth in sec- 
tion 24:  ' ( I t  i~ the purpose of this act to p r o ~ i d e  a unifornl system for 
a11 countics of the State by vliicli the fiscal affairs of counties and sub- 
tlivisions thereof may be regulated, to the end that aecuniulated deficit? 
niay be made up and fu ture  deficits prevented, either under the pro- 
~ iq ions  of this act or undcr tlie prol isions of other 1an.s authorizing the 
funtling of debts and deficits, aiid to the end that every county in  the 
Stntc may hnlancc its budget and carry out its functions mithout in- 
cwriiig deficits." The County Finance Act (chaptcr 81, Public Lams 
1027) 1 x 0 ~  i d c ~  tlie n~achinery for funding or refundiiig valid indebted- 
nrss of counties i n c u r r d  before 1 July ,  1027. 

The local I\lcr)owell County act i, prospective, looking to the future, 
but providii~g for funding past ralitl indcbtetlneis. The  issuance of 
bonds in the future, with certain exceptions, arc  prohibited "unless and 
mltil the quwtion of tlie isiualice thercof is submitted to and authorized 
by a rote of the majority of the qualified voters of said county." 

'(-ill acts of the saine wssion of the Lcgiqlature upon the saine sub- 
ject-matter are considered as one act, and must he construct1 together, 
nnder the doctrine of ' i n  p a ~ i  n~atoria. '  " I I ' i l s o ~ ~  F .  J o ~ d a n ,  12-1 AT. C., 
at 1). 687. I t  has bccn long scttled that  no court n-ould declare a statute 
loid ~inlcss thc violation of tlie Constitution is so nianifest as to leave no 
room for r c a s o ~ i a b l ~  doubt. The  philosopliy of our systcnl of govern- 
~ n r n t  is baqed on t l ~ p  consent of the go\c.rnrtl, subject to constitutional 
l i ini tnt io~~; 
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Construing all the acts, both the public and private a~:t for McDowell 
County together, a wise system is provided for issuing bonds to fund 
existing valid debts and throwing safeguards around future bond issues 
and preventing deficits. The purpose is laudable and requires counties 
to live within their incomes. See Hartsfit~ld v. Cwven Co~in ty ,  ante, 
358. The judgment below is  

Affirmed. 

JESSE W. HARDY AND WIFE, CORA L. HARDY, v. JOE \V. FRYER ET AL. 

(Filed 26 October, 1927.) 

Deeds and Conveyanc-Trusts-lkiortgages-Priority of Liens--Tit le  
Registration. 

Whew the grantee in a deed takes title in subordination to an existing 
unregistered mortgage on the lands, specifying the mortgngee with cer- 
tainty, together with the fact that the title conveyed is subject thereto 
and the amount thereof in language that amounts to its ratification and 
adoption, and the deed is recorded, the grantee is deemed a trustee for 
the payment of the mortgage referred to and those claiming under his 
rights are bound by the trust created in the deed, and a later mortgage 
acquires only a secondary lien under a later but prior rrgistererl mort- 
gage to that set out in the original conveyance. 

CIVIL ACTION, before Cranmer, J., a t  May Term, 19537, of PITT. 
The plaintiff instituted this action against the defendant, Fryer, 

Farmville Building and Loan Association, Bank of Fountain, and all 
other lien holders, to restrain a sale of his property and to ascertain the 
amount and priority of liens thereon. The cause was ~ e f e r r e d  to Hon. 
H. G. Connor as referee to find the facts and to state conclusions of law 
determining the rights of the parties. The referee heard the evidence 
and argument of counsel and filed an  unusually clear-cut and compre- 
hensive report. 

The  facts presenting the question of law involved are substantially 
as follows: On 16 October, 1920, J. T. Harr is  sold to plaintiff, Jesse W. 
Hardy and wife, a lot of land for $9,016.25 and executlad and delirered 
a deed therefor. Contemporaneously therewith plaintiff, Hardy and 
wife, executed and delivered to the defendant, Farmville Building and 
Loan Association, a note for $3,500, secured by a mortgage upon the 
property conveyed, and also at  the same time executed and delivered to 
the vendor, Harris ,  five notes aggregating $5,516.25, and securing same 
by a deed of trust. The deed from Harris ,  the vendo~ ,  to ~ a r d y  and 
wife, vendee, mas immediately recorded. The mortgage from Hardy 
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a i d  wife to Harris, securing the said sum of $5,516.25, was duly re- 
corded on 23 October, 1920, but the mortgage from Hardy and wife to 
tlie Building and Loan Association was not recorded until 8 February, 
1963. IIarris, the payee, in the notes aggregating $5,516.25, before 
niati lri t~,  tr:uisferred and delivered said notes to the Bank of Fountain, 
and tlie Bailk of Fountain sold the notes to the defendant Fryer. The 
deed from Harris, the vendor, to Hardy and wife, vendees, dated 16 
October, 1920, contained the following language: "Witnesseth, That in 
consideration of the sum of $5,000, and the assumption of payment of 
certain mortgage due the Building and Loan Association for $3,500, 
receipt of which is hereby acknowledged," etc. I n  the warranty clause 
of said deed the following language occurs: "That the same is free and 
clear of all encumbrances except mortgage to the Farmville Building 
and Loan Association, which is hereby assumed by the party of the 
second part, which assumption is a part of the purchase price hereof." 

The Bank of Fountain contends that by reason of the fact that its 
mortgage, securing indebtedness of $5,516.25, was recorded prior to the 
recording of the $3,500 mortgage to the Building and Loan Association 
that its lien is superior to and prior to the $3,500 mortgage of the 
Building and Loan Association. 

The Building and Loan Association contends that, while its mortgage 
for $3,500 was recorded subsequent to that held by th'e defendant bank 
and transferred to the defendant, Fryer, yet the natiee and reference in 
tlie deed from Harris, the vendor, to Hardy and wife, the vendees, was 
sufficient to preserve its lien. 

The referee, upon the facts found by him, concluded, as a matter of 
law, that the language contained in the deed "comes within the rule 
laid down by the Supreme Court in several cases, and that when Hardy 
assumed payment of the mortgage to the Building and Loan Associa- 
tion for $3,500, this assumption of payment passed along to all the 
persons dealing with the property thereafter." 

The trial judge confirmed the report of the referee, and the defend- 
ants, Bank of Fountain and Joe W. Fryer, appealed. 

John Hill Paylor for Farmville Building and Loan Association. 
Skinner, Cooper & Whedbee, and Albion Dunn for Bank of Fountain 

and Joe 15'. Fryer. 

BROGDEX, J. The question is this: Under what conditions will refer- 
ence in a registered instrument, to a prior encumbrance unregistered, 
constitute a valid and enforceable lien by the holder of such prior un- 
registered encumbrance ? 
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The principles deducible from our decisions upon the subject of the 
sufficiency of the references necessary to irnpart vitality to a prior un- 
registered encumbrance, may be stated as follows: 

1. The creditor holding the prior unregistered encurnbrance must be 
named and identified with certainty. 

2. The property must be conveyed "subject to" or in subordination 
to such prior encumbrance. 

3. The amount of such prior encumbrance must be definitely stated. 
4. The reference to the prior unregistered encumbrance must amount 

to a ratification and adoption thereof. 
The theory out of which these principles grow, is that the reference 

to the unregistered encumbrance, if made with sufficient certainty, 
creates a trust or agreement that the property is held subject thereto. 
Hinton v. Leigh, 102 N .  C., 28; Ward v. Anderson, 111 N. C., 115; 
Brassfield v. Powell, 117 N. C., 141; Bap~k v. Vms, 130 N. C., 592; 
Piano Co. v. Spruill, 150 PI'. C., 168; Blaclcnull v. Hurlcock, 182 N.  C., 
369; Bank v. Smith, 186 N. C., 642; Hardy v. Abdallah, 192 N. C., 45. 

dpplying the tests specified to the case now under consideration, me 
are of the opinion that the references in the deed measure up to the 
standard prescribed by law. The creditor is identified, the amount and 
purpose of the debt stated, and the existence of a ~ r i o r  conveyance and 
agreement to assume the indebtedness fully and definii ely disclosed. 

The decisions in this State chiefly relied upon to sustain the conten- 
tion of the defendants are Piano Co. v. Spruill, supra, and Hardy v. 
Abdallah, supra. The reference in the Spmill case, upra,  was as fol- 
lows: "One McPhail Piano, now in our possession, which is free and 
clear of all encumbrances except $115 now due the Piano Company." 
The court held this reference to be insufficient for the reason that the 
recital did not name the piano company, the creditor, nor state how or 
for what the $115 was due. The opinion states: "Here the mortgage to 
Spruill 6: Bro. does not recite any prior conveyance nor indicate that 
the mortgagees shall hold the property in trust to pay off such prior 
lien and apply only the surplus to their own debt." I n  the Abdallah 
case, supra, the only reference was in the warranty clause as follows: 
"Is free and clear of all encumbrance except one note for purchase 
money due in 1922." This reference did not identify the creditor nor 
state the amount of the supposed indebtedness, nor did it refer to any 
conveyance at all. 

However, the defendant contends that the references which have been 
upheld by the court as imparting vitality to unregistered liens have all 
occurred in the identical paper held by the party endeavoring to ex- 
clude the prior encumbrance. And, therefore, as there is no reference 
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in  the mortgage which the defendant holds, but only a reference in the 
original deed of convepance, the principles of lam referred to do not 
apply. Sow,  it must be observed, i n  the outset, that  the reference 
occurred in a conreyance nliich is an  essential par t  of defendant's title. 
I n  other words, the validity of defendant's mortgage depends upo11 tlie 
validity of the deed from Harr is  to tlie plaintiffs, I-Iardy and vift.. 
This deed is the foundation of defendant's chain of title so f a r  as this 
controversy is  concerned, and when the defendants took the notes ag- 
gregating $5,516.25, and the mortgage or deed of trust securiilg sn~iic, 
they were charged by lan- with full notice of the provisiolis of the dced 
upon which their security rested. 

I11 this situation the defendants are met with the principle of la\\ 
declared in liolmes c. Holiizes, 86 n'. C., 206: '(And i t  is  a well estab- 
lished rule, that  where a purchaser i n  the necessary deduction of liis 
title must use a deed \vhich discloses an  equitable title in anotlier, li(1 
will be affected wit11 notice, and \\-ill be bound by any trust that rested 
upon him from ~ h o m  he purchased." Ilfunning, J., in 2'110nzps012 U .  

Power C'o., 154 S. C., 22, states the same principle, quoting fro111 
2 Porn. Eq. Juris .  ( 3  ed.), see. 626 :  "Wliererer a purchaqer holds under 
a coureyance and is obliged to make out his  title through that deed, or 
through a series of prior deeds, tlie general rule is firnily established 
that he has colistructire notice of erery matter connected x i t h  or affect- 
ing the estate which appears, either by descriptiori of parties, hp recital, 
by reference, or otliernise, on tlie face of any deed wliicli foriu. :III  

essential link in the chain of instruments through which lie must cleriw 
liis title. The reasons for this doctrine are obrions and most coi~riilc- 
ilig; i n  fact, there could be no security in land ownership unless it -\\-cle 
strictly enforced." 

Upon the Ian- as written, Tie hold that  the juilgliiel~t of the wft'rce, 
approred hy the trial judge, was correct, and the same is 

-1ffirnied. 

(Filed 26 October. 1927.) 

1. Tn\ation-JLunicil,al Corporations-Cities and Tonns-I50lltls-S(~(~(~~- 
sary Expenres-01.dinanccs-Stat~ites-Tote of Peopl~k-Elcc~tions. 
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issue will require for their validity that the voters approve them at  on 
election to be held accordingly, the ordinance in this respect having the 
force of a statute. 3 C. S., 2938(2) ( 3 ) ,  2948. 

2. Taxation-Election-Municipal Elections-Statutes--Interpretation- 
Time for Holding Elections. 

For an incorporated city or town to issue valid bonds wherein it is 
required that its voters approve, it is made mandatory by statute, C. S., 
2948(2),  that the special election therefor be held a t  the regular munici- 
pal election next succeeding the passage of the ordinance, but not within 
one month before or after a regular election, and the term "general 
election" is interpreted with the antecedent words of the statute "munici- 
pal election," and excludes a general State or National election. 

3. S a m e c a l e n d a r  Month-Computation of Time. 
The requirement that municipal elections for the issuance of bonds 

shall not be held within one month before or after a regular lnunicipal 
election, C. S., 2948, refers to a month according to the designation in the 
calendar without regard to the number of days it may contain (C. S., 
3949(3),  and is computed by excluding the first and iucluding the last 
(lily thereof. C. S., 922. 

APPEAL by plaintiffs from Decin, J., at  J u n e  Term, 1927, of WAKE. 
Reversed. 

On  29 March, 1927, the board of commissioners of the town of 
Fuquay Springs passed two ordinances authorizing the issuance of 
bonds-the first in the sum of $90,000 for a water system, the second 
in the sum of $60,000 for a sewer system, each ordinance containing the 
proviso that  i t  should take effect when approved by popular vote. The  
election was held and a majority of the votes were i n  favor of issuing 
the bonds. The  plaintiffs, citizens and taxpayers of the town, brought 
suit to enjoin the sale of the bonds, setting u p  irregularities and statu- 
tory provisions which they alleged vitiated the election O n  the return 
day the temporary restraining order was vacated and set aside, and the 
plaintiffs excepted and appealed. 

IT:. B. Oliver and R. N.  S i m m  for plaintiffs. 
J .  C. Little and R. Bruce Gunter for defendants. 

ADAMS, J. The General Assembly may confer upon municipal cor- 
porations the power to create debts and issue bonds for necessary ex- 
penses without the approval of a majority of the qualified voters; but 
when i t  is  provided by statute or ordinance that  a proposition to  incur 
the indebtedness shall be submitted to the voters their approval is neces- 
sary to a valid issuance of the bonds. McKethan v. Comrs., 92 N.  'C., 
243; Swinson v. Mount Olive, 147 N.  C., 611; C o m ~ s .  v. Webb, 148 
N. C., 120; Ellison v. Williamston, 152 N.  C., 147. The  cost of con- 



S. C.] FALL T E R M ,  1927. 42 5 

structing water and sewer systems is one of the necessary expenses of a 
municipal corporation; but as the commissioners of Fuquay Springs 
deemed i t  advisable to obtain the assent of the voters i t  was essential to 
show at  the hearing an "affirmative vote of the majority of the voters 
roting on the bond ordinance." This was done; so there is no dispute 
concerning the purpose for which the debt was to be contracted. 3 C. S., 
2938(2), (3 )  ; 2948. 

The appellants impeach the election on the ground that  i t  was held 
without authority of law. The statute reads as follows: "Whenever the 
taking effect of an ordinance authorizing the issuance of bonds is de- 
pendent upon the approval of the ordinance by the voters of a munici- 
pality, the governing body may submit the ordinance to the voters at  an  
election to be held not more than six months after the passage of the 
ordinance. The governing body may call a special election for that 
purpose or may submit the ordinance to the roters at  the regular munici- 
pal election next succeeding the passage of the ordinance, but no such 
special election shall be held within one month before or after a regular 
election." C. S., 2948(2). 

We  deem i t  clear that the last two words, "regular election," relate to 
the antecedent "regular municipal election" and not, as contended by 
the appellees, to a general State and Sat ional  election. This is the 
more reasonable, if not the only reasonable, interpretation of the statute. 
The regular municipal election was held on 7 May, 1927, and the special 
bond election on 7 June, 1927. The question is whether the latter elec- 
tion was held within one month after the former. 

The word month shall be construed to be a calendar month, unless 
otherwise expressed. C. S., 3949(3). "The modern authorities, which 
are very numerous, recognize but two sorts of months, lunar and cal- 
endar. The lunar month, when spoken of in statutes, consists of 
twenty-eight days; a calendar month contains the number of days 
ascribed to i t  in the calendar, varying from twenty-eight to thirty-one." 
S. v. Upchlcrch, 72 S. C., 146. ''A calendar month means a month as 
designated in  the calendar without regard to the number of days i t  may 
contain; i t  is to be computed, not by counting days, but by looking at  
the calendar, and it runs from a giren day in one month to a day of the 
corresponding number in the next month, except when the last month 
has not so many days, i n  which event i t  expires on the last day of that  
month." 38 Cyc., 312. I n  this respect our statute has adopted the 
computation of the civil instead of the common law. Sat terwhite  v. 
Burwell, 51 X. C., 92. 

The time within which an act is to be done shall be computed by ex- 
cluding the first and including the last day. C. S., 922. I f  7 May be 
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excluded the election of 7 June  took place within a calendar month after 
the regular municipal election, because 7 June was the last day of the 
calendar month commencing after the expiration of 7 May. This is the 
law as expounded in  Burgess v. Burgess, 117 N .  C., 44'7, which was an 
action for the recovery of land. There the plaintiff had title in fee and 
the defendant held possession under the assignee of ths bid offered by 
the board of county commissioners at a sale made by the sheriff for 
nonpayment of taxes. The statute under which the land was sold con- 
tained this provision: "At any time within one year after the expira- 
tion of one year from the date of sale of any real estate for taxes . . . 
the sheriff shall execute and deliver to the purchaser, his heirs or assigns, 
a deed of conveyance." Laws 1891, ch. 326 (not 323)) sec. 66, p. 328. 
The Court gave the statute the following interpretation: ('It is the gen- 
eral rule that when the computation of time is to be made from an act 
done, the day in which the act is done is to be excluded. Jacob v. Gra- 
ham, 1 Black (Ind.), 393. The 3 May, 1892 (the date of the sale), 
would therefore be excluded, and the 3 May, 1893, included to complete 
the year. The 4 May, 1893, would be the first day after the expiration 
of the year. The same method of computing time within which an act 
is to be done is enacted in section 596 of The Code a r d  decided in 
Keeter v. R .  R., 86 N.  C., 346; Barcroft v. Roberts, 92 N.  C., 249, and 
Glanton v. Jacobs, ante, 427. The deed, therefore, from Turner to the 
defendant was void, and the plaintiff ought to have ~.ecovered in the 
action." The decision clearly sustains the contention ihat the election 
of 7 June was held within a month after the regular municipal election. 

The remaining question, whether the statute prohibiting an election 
within the prescribed time (C. S., 2948(2) is mandatory or directory, 
has been resolved against the position taken by the defendants. With 
respect to a special tax in special school districts a statute provided that 
no election for revoking such tax should be ordered and held in the dis- 
trict within less than two years from the date of the election at which 
the tax was voted and the district established. C. S., 5533. I n  Weesner v. 
Davidson, 182 N .  C., 604, this inhibition was held to be mandatory, 
the Court observing, "The clear intent of the Legislat~lre was to avoid 
the multiplicity and frequency of these elections, and we must 
effect to each and every part of the statute." Authority to take one day 
from the time limit would in legal effect sanction the subtraction of any 
other number of days and would thereby practically nullify the statute 
and defeat the commendable purpose for which i t  was enacted. 

The election of 7 June was void because it took place within a period 
during which the statute in express terms provided it should not be 
held. Judgment 

Reversed. 
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R. E. BLAR'D AXD WIFE. LOUISA BLAKD, ASD JESSE TTALIACE ' \ A n  

WIFE, LIZZIE WALLACE, r. Q. A. FAULKKER. 

(Filed 26 October, 1927.) 

1. Partition-Tenants in Common-Exceptions-Deeds and Conveyances 
-Estoppel. 

Where the plaintiffs in proceedings to partition lauds aniong tenants ill 
common, except to the report of the commissioners agpointed by the 
court raising an issue as  to nhether the lands were capable of an actn:~l 
division or should be sold and the proceeds divided, the plaintiffs a w  
estopped by a deed from oue of them to the other conveying a part of tlw 
land allotted, from insisting upon their exceptions. 

2. Same-Interlocutory Orders--Questions of Law-Courts-Appeal and 
Error. 

The question of whether the commissioners to sell 1:1nds ill partiti011 
had correctly divided them, and also whether the lauds were capable t ~ f  
an actual division, are  matters of law for the court, upon facts found by 
him; aud the presiding judge has ordered an isane to be submittctl 
to a jury at  a subsequent trrm to nscertain the true tliriclillg line IN, 
tween certain of the tellants, i t  is only an  interlocutor^ order which m;~,v 
be dibregnrdcd by the judge holding the subsequent term :is a mnttrl 
still within the breast of tlie court, aud does not iurolre the question $1. 

to whether a n  appeal will lie from one Superior Court jndze to auotlir~ 

3. SamcJudgments-Modification-Rescission of Order. 
Interlocutory orders not finally determining or adjudicating the riglit. 

of the parties, are uuder the control of the court ant1 m:ly I)(. nmel~tletl. 
modified, changed or rescinded upon good cause slion~i. 

APPE.\L by  plaintiffs, R. E. Bland  a n d  wife, f r o m  Sinclctir, J., a t  
F e b r u a r y  Term,  1927, of LESOIR. Affirmed. 

T h i s  i s  a proceeding f o r  par t i t ion of l and  s i tuate  i n  Lenoir C o u n t - .  
Summons  was issued on 8 J a n u a r y ,  1919. T h e  report of t h e  commis- 
sioners making  tlie par t i t ion was filed i n  t h e  office of t h c  clerk of the  
Superior  Cour t  oil 10  March,  1919. Exceptions were filed to  said 
rcport by plaintiffs on 1 9  X a r c h ,  1919. 011 24 March ,  1925, a n  order 
was made  by the clerk setting aside thc report.  Vpon  appeal  f r o m  this  
order, heard a t  F e b r u a r y  Term,  1927, t h e  order of the  clerk Tvas re- 
versed, t h e  exccptionr overruled, and  t h e  report  of the  commissioners 
confirmed. 

D u r i n g  tlie pendency of the  proceedings, to  wit,  on 2 December, 
1919, plaintiffs, Jesse Wallace a n d  wife, con\-eyed by deed to their  co- 
plaintiffs, R. E. Bland  and  wife, a portion of the sliare of said land 
allotted t o  them i n  the  rcport  of t h e  commissioners, then on file i n  the 
clerk's office, await ing h i s  action upon the exceptions thereto filed %y 
plaintiffs. T h e  deed conveying the  land containr tlip fol loning word.; 
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with reference to the description: "The above 41-acre tract is to be sur- 
veyed and cut off from the Jesse Wallace tract of land and is to be sur- 
veyed after the final settlement of a suit now pending in Lenoir County, 
entitled 'Jesse Wallace and wife and R. E. Bland and wife v. Q. A. 
Faulkner and wife.'" The suit therein referred to is  this special pro- 
ceeding for partition. 

At the time of the conveyance of said land R. E. Bland and wife 
executed their notes for part of the purchase price thereof, and con- 
veyed said land to Jesse Wallace by mortgage deed to secure the pay- 
ment of said notes. R. E. Bland and wife went into possession of said 
land under said deed soon after its date and have cclntinued in  such 
possession. On 24 March, 1925, Jesse Wallace and wife filed in this 
proceeding a paper-writing, called by them a Specierl Plea, wherein 
they withdrew their exceptions to the report of the commissioners and 
prayed that no further action be taken with reference to said excep- 
tions. They alleged that their 60-plaintiffs, R. E. 13land and wife, 
were estopped by their acceptance of the deed and their executpn of the 
mortgage from further insisting upon their exceptions. 

Upon the hearing of the appeal from the order of the clerk, setting 
aside the report of the commissioners on 24 March, 1025, a t  February 
Term, 1927, the court submitted an issue to the jury, which was an- 
swered as follows: 

('What is the true dividing line between the lands of the parties hereto 
as tenants in  common and the defendant, Q. A. Faulkner, individually? 
Answer: X to Z." 

From judgment overruling all the exceptions to the report of the 
commissioners, confirming said report, and direc ing that the true di- 
viding line as found by the jury be located by / a surveyor, plaintiffs, 
R. E .  Bland and wife, appealed to the Supreme Court. 

Rouse & Rouss for plaintiffs R. E. Blamd and wife. 
Cowper, Whitaker & Allen for plaintiffs Jasse Wallwe and wife. 
F. E. Wallace, C. W .  Pridgen, Jr., and W rd & Ward for defendant 

Q.  A. FauZkner. F" 
CONNOR, J. The controversy in this proceeding between the plain- 

tiffs, on the one part, and the defendant on the other, originally, was as 
to whether there should be an actual partition of the land owned by 
them as tenants in common or a sale for division. The commissioners 
appointed by the clerk pursuant to his order made an actual partition, 
allotting to the parties to the proceeding their shares in said land, by 
metes and bounds, in severalty. Exceptions were filed to their report 
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by the plaintiffs. Pending the hearing of these exceptions, and before 
any action by the court upon the report, plaintiffs, Jesse Wallace and 
his wife, who owned an  undivided 4/7 interest i n  the land conveyed to 
their coplaintiffs, R. E. Bland and wife, who owned an  undivided 1/7 
interest, a portion of the share allotted to them in  the report of the 
commissioners. The  said report was thereafter set aside by the clerk, 
who in effect ordered that  the land be sold for division. The appeal 
from the order of the clerk came on for hearing before Barnhill, J., a t  
December Term, 1925, of the Superior Court of Lenoir County. Judge 
Barnhill, upon consideration of the exceptions filed by plaintiffs to the 
report of the commissioners, made an  order directing that  certaiu 
issues, or more properly speaking, certain questions of fact, should be 
submitted to a jury a t  a subsequent term of said court. I I e  thereupon 
continued the hearing. When the proceeding came on for hearing 
before Sinclair, J., a t  February Term, 1927, Judge Sinclair was cf the 
opinion that  upon the then state of the record, i t  was not necessary to 
submit to a jury the issues as directed by Judge Barlthill a t  the previous 
term. H e  declined to submit said issues, but did submit the issue as set 
out in the record. Plaintiffs, R. E. Bland and wife, excepted to the 
action of Judge Sinclair i n  refusing to submit the issues as directed by 
Judge Barnhill, and assign same as error. 

This assignment of error is  not sustained. The  order of Judge Barn- 
hill was merely interlocutory. The  issues which he directed to be sub- 
mitted to a jury were not raised by the pleadings, and involved matters 
which could have been and are usually determined by the judge. H i s  
order did not determine or adjudicate any rights of the parties. Inter-  
locutory orders, not finally determining or adjudicating rights of the 
parties, are always under the control of the court, and upon good cause 
shown they can be amended, modified, changed or rescinded as the court 
may think proper. Maxwell v. Blair, 95 N. C., 318, and cases cited. 
The principle that  no appeal lies from one judge of the Superior Court 
to another (see Dockery v. Fairbanks-Xorse Company, 172 N .  C., 529) 
has no application to a mere interlocutory order. T h e  fact that  Judge 
Barnhill, under our rotating system, was succeeded by Judge Sinclair 
as the judge of the Superior Court holding the courts of Lenoir County, 
did not deprive the court of power to modify or rescind the order. K O  
rights of appellants have been affected by Judge Sinclair's action which 
they assign as error. 

The  exceptions to  the report of the commissioners were filed by plain- 
tiffs jointly on 19  March, 1919. They thereby joined in the contention 
that  the land was not susceptible of actual partition, but should be sold 
for division. Plaintiffs, R. E. Bland and wife, further excepted for 
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that the share allotted to them by the commissioners was not worth one- 
seventh of the value of the entire tract, their undivid.ed interest being 
one-seventh. Subsequent to the filing of the joint exceptions, ~la int i f fs ,  
Jesse Wallace and wife, withdrew their exceptions and at  the hearing 
did not resist the confirmation of the report of the commissioners. The 
court was of opinion that plaintiffs, both Jesse C. Wallace and wife 
and R. E. Bland and wife, are estopped from relying upon their ex- 
ceptions by the execution and acceptance of the deed for a portion of 
the land allotted to Jesse C. Wallace and wife by the commissioners. 
I n  this there is no error. 

The execution and acceptance of the deed was a ratification of the 
report. Neither plaintiff could further contend that the land should 
be sold for division, nor should R. E. Bland and wife be heard to con- 
tend further that the report should be set aside with respect to the land 
allotted to them as their share. 

The contention of appellants that subsequent to the execution and 
acceptance of the deed and mortgage, there was an agreement between 
them and Jesse Wallace and his wife that the transaction resulting in 
the conveyance of the forty-one acres of land to appellants should be 
rescinded, is immaterial to the matters involved in this proceeding. 
There was no error in the refusal to hear or consider evidence with 
respect to the alleged agreement. 

The suggestion that the controversy between the plaintiffs, which is 
the subject-matter of this appeal, has arisen because of the decline in 
land values since 1920, seems to have support. However this may be, 
we find no error in  the record, and the judgment is 

Affirmed. 

TRAVELLERS INSURANCE COMPANY, RIOORE L I M E  COMPANY, W. G. 
JAMES, L.  J. POISSON AND OTHERS, RECEIVERS OF THE CITIZENS BANK 
AND TRUST COMPAKY, VENDOR SLATE COMPANY, E,. RlIFFLIN HOOD 
B R I C K  COJIPANY v. T. F. BOYD, AND THE COUNTY BOARD O F  
EDUCATIOS O F  N E W  HANOVER COUNTY. 

(Filed 2 November, 1927.) 

1. Mechanics' Liens-Municipal Corporations-Schools--Public Buildings 
-Contracts-Equitable Assignments - Principal ,and Surety - Ma- 
terial-Laborers. 

Where a contractor for the construction of a municipal building has 
abandoned his contract, and the surety on his bond has obligated to pay 
for the materials used in the building and the laborers thereon. and the 
contractor has been paid in full up to the time of hit! abandonment, and 
the contractor has borrowed money from a bank secured by an order on 
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tlie funds due him by tlie m m ~ i c i ~ a l i t g    hen not l l in~  was  due:  Hcl t l ,  the 
surcty nssumin; to conrplc.tc the contract is cl~titlcd to thc h:ilalrce of the 
funds ill the hands of tlic ~nl~~licipnlity. regardi~ig the ortlcr ;IS :III cclnit;i- 
I~le  nssijinmcnt of the co11tr:rctor's rights, ns :~gxinst the cl:~ii~i o f  tht3 
I t ; i~ l l i  therefor. 

\There tlie contractor for a mm~icipal builtling has talteii ou t  polic.it'.; o f  
iiideninity agaii~st loss for persol~al i11jurit.s to his eml)loyoes ant1 o t l ~ c ~ ~ ~ ~  
not required by his contract with the municipxlitg, ap1)lic:ilrle to all I~uiltl- 
i l~gs he was then erecTing, nncl lins clefnnltetl in the coll~lllrtit~n of h i5  
contract, and the surety nn his bo1111 11-it11 the m~~nicip;ilitg 1i:is t:11ce11 i t  
orcr for coml~letion: Hclf l ,  tlie surety (111 the coiltrnrtor's 11o11tl ~ v i t l i  t l ~ c .  
luul~icilmlity is elititlet1 to tlie h:il:ince due on the I~ni l~l i~l j i  :IS :iq:~ili'it : I I I  

m ~ ~ t a i d  l~rcuiium due the i~lileul~iity company. 
STACY, C. J.. took no part in the consiclerntion or clecisioli of this casts 

 PEAL by plai i~t i f f ,  Tra re l lc r s  I l l s ~ r a i l c e  Compally, and  by defelld- 
ant,  T. F. Boyd, f r o m  ~ ~ o n d ,  J . ,  a t  -1pril Term,  1927, of N I ~ -  I h s o v ~ ~ .  
Reversed i n  appeal  of defentlant, T. I?. Boyd, and  af i rnied i n  appe;11 of 
plaintiff, Iilsuralice Company.  

,lction by creditors of a n  inso lwnt  coutractor to  rccorcr of the  surety 
on  his  bond f o r  mater ials  fur l l idled by s:&l creditors to the contr:lc2tor 
fo r  the construction of tlic liigli school builtling i n  the ci ty  of TVilini~ig- 
ton. Plaintiffs,  receirerr of Citizens B a n k  and  T r u s t  Company, al-o 
tlcnla~id judglilciit tha t  they rccover of the  board of c th~carion of S e n  
Hallover County, upon ail ordcr, i n  writing, executed by the contrar tor .  
pr ior  to  h i s  default,  fo r  the  paylnent of money to said T r u s t  C ' o n ~ p : l n ~ .  
11po11 their  roiltention t h a t  said order  is ail cquitablc assiguil~eut of 
money due or to becoiile due by t l i t  bo:~rd of cclucntion to said COIL- 
tractor. 

Tllc action was heard upon exceptions to  the  report  of t h e  refcrcr.. 
F r o m  judgriierit rendered plaintiff, Trarel lcrs  Insurance  Company,  and 
tlcfendant, T. F. Boyd, appcalcd to the Supl.enie Court.  

Isaac C. 1T'right f o r  Trauel lers  I I Z S Z I ~ L ~ I L C C  C o m p a n y  aild Poisson and 
Shppard, recciuem. 

E .  K. Rrynn for T. F. Bojjd.  

C o s s o ~ ,  J. O n  or  about 9 December, 1919, the  board of education 
of S c \ v  ITanover County entered in to  a ~ r r i t t c n  co~i t rac t  with the 
Liberty Ei lgi~ieer i i ig  and  Constrnctioii Conlpn~ly,  :i corporation, fo r  tlic 
coilstruetioil of a building i n  tlie c i ty  of Tl'ilmington, to be k n o n n  a. 
the IIigll  School Building. T h e  contract price fo r  said building n a s  
$412,322, subject to  such additions alld tletluctions a s  mire prcvided 
for  i n  the contract.  O n  23 J a u u a r y ,  19-30, clefendant, T. F. Boyd. 
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became surety on the bond of said Engineering and Construction Com- 
pany, given in accordance with the provisions of the contract. Pur-  
suant to said contract the said company began the construction of said 
building and continued therein until 6 May, 1921, when i t  ceased work 
and abandoned the contract. I t  was then and is now msolvent. 

Upon the default of said Engineering and Construction Company in 
its contract, i t  was agreed by and between the board of education and 
T. F. Boyd that said Boyd, as surety on the contrac1,or's bond, should 
proceed with the construction of said building in accordance with the 
contract. The said Boyd, in  accordance with said agreement, began 
work on said building and continued the construction of the building 
until on or about 1 October, 1921, when he ceased work thereon. The 
contract at that time had not been fully performed, but the board of 
education took possession of the building and began to use same for 
school purposes. The board has since had the building completed 
according to the contract, and is now using same as the High School 
Building of the City of Wilmington. 

While defendant Boyd was at  work on said building the architect 
issued to him, from time to time as the work progressed, and as mas 
provided in the contract, certificates showing that he was entitled to 
receive from the board of education for the work done by him the sum 
of $93,527.25; of this amount the board of education has paid to de- 
fendant Boyd the sum of $83,253.28, leaving a balance due him, accord- 
ing to the architect's certificates, of $10,273.97. After deducting from 
this balance the total amount expended by the board for the completioll 
of the building, according to the contract, since B'oyd ceased work 
thereon, the court finds that there is now due by the board of education, 
on account of the contract price of the said high school building, the 
sum of $3,846.32, with interest from 1 January, 1922. 

Judgments were rendered that plaintiffs, other than the receivers of 
Citizens Bank and Trust Company, and the Travellers Insurance Com- 
pany, recover of defendant, T.  F. Boyd, as surety ort the bond of the 
contractor, the Liberty Engineering and Construction Company, the 
amounts of their claims for materials furnished to the contractor for the 
construction of said building, as stated in the judgments, with interest 
and costs. The total amount of said judgments, exclusive of interest 
and costs, is $5,941.98. There was no exception to these judgments. 

The facts with respect to the claim of the receivers of Citizens Bank 
and Trust Company, as found by the referees, are as follows: On 13 
September, 1920, the Liberty Engineering and Const~wction Company, 
then engaged in the performance of its contract with the board of edu- 
cation of New Hanover County for the construction of the high school 
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building, borrowed from the Citizens Bank and Trust  Company the 
sun1 of $4,000, nhich  sum i t  promised to pay sixty days after date, as 
evidenced by its note. At  the time said money mas borrowed and said 
note mas executed, the treasurer of said company stated to the said 
Trust  Company that  he had a payroll and some material to take care of. 
The said treasurer, in the name of the Engineering and Construction 
Company, gave to the Bank and Trust  Company an  order i n  writing 
addressed to the board of education of F e w  Hanover County, request- 
ing said board to pay to said Bank and Trust  Company the sum of 
$4,000. The note was not paid a t  maturity, and was thereafter renewed. 
The said treasurer thereafter gave to said Bank and Trust  Company, 
as security for the note, an  order on Plymouth, and the Bank and Trust  
Company thereupon surrendered the order on the board of education 
of New Hanover County. The  latter order was not paid, and on 16 Feb- 
ruary, 1921, this order m s  surrendered, and the following order given 
to the Bank and Trus t  Company: 

"Wilmington, N. C., 16  February, 1921. 

"New Hanover County Board of Education, 
"Wilmington, N. C. 

"Gentlemen : 
"Please pay to order of Citizens Bank and Trust  Company the sum 

of $4,000, for money advanced us in the construction of high school. 
"LIBERTY ELUQINEERIP~G A X D  COXSTP,UCTIOS COMPANY, 

"By H. W. NUTT, Treasurer." 

It appears from the evidence offered a t  the trial before the referees 
that attorneys for Citizens Bank and Trust  Conlpany on 2 April,  1921, 
sent this order by mail to the board of education, requesting that  i t  be 
paid according to its tenor. There is no evidence that  the receipt of the 
order x a s  acknowledged by the board of education, or that  said board 
of education, a t  any time after the order was sent to it, was indebted to 
the Liberty Engineering and Construction Company in any sum on its 
contract or otherwise. The said company defaulted on its contract with 
said board soon thereafter, to wit, on 6 May, 1921, and did no work 
on said contract after that date. The  contract was thereafter performed, 
a t  least in part, by defendant, T .  F. Boyd, surety on the bond of the 
defaulting contractor. 

The  referees were of opinion that  there was no evidence from which 
they could find that  the money loaned to the Liberty Engineering and 
Construction Company by the Citizens Bank and Trus t  Company was 

28-194 
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loaned for the payment of labor done or material furnished in the con- 
struction of the high school building; they therefore concluded that de- 
fendant, T. F. Boyd, was not liable on his bond for said money. The 
court was of opinion that upon the facts found by the referees the order 
was an equitable assignment of the sum of $4,000, due or to become due 
to the Engineering and Construction Company on its contract with the 
board of education, and thereupon rendered judgment that L. J. Poisson 
and K. C. Shepard, receivers of the Citizens Bank and Trust Company, 
are entitled to the sum now in the hands of the board of education, to 
wit, $3,846.32, being the balance due on the contract price of the high 
school building. Defendant, T.  F. Boyd, excepted to said judgment 
and assigns as error the hoIding of the court that said receivers are 
entitled to said sum by reason of an equitable assigninent made by the 
Liberty Engineering and Construction Company to {he Citizens Bank 
and Trust Company. 

This assignment of error is sustained. Conceding t2at upon the facts 
found by the referees, there was an equitable assignment of the sum of 
$4,000 due or to be due by the board of education to the contractor 
(Trus t  Co. v. Porter, 191 N. C., 672; Trust  Co. 21. Construction Co., 
191 N .  C., 664; Hall v. Jones, 151 N. C., 419; Anmiston S a t .  Bank v. 
School Committee, 118 S. C., 383; Brem v. Cozingto7l, 104 N. C., 589), 
and that by virtue of this assignment the Citizens Bank and Trust Com- 
pany was entitled to recover of the board of education any sum, not in  
excess of $4,000, then or thereafter due by the board of education to the 
contractor, in the absence of a finding by the referees, or of evidence 
tending to show that the board of education was at the date of the 
assignment, or thereafter, indebted to the contractor for work done 
under its contract or otherwise there can be no recovery of the board of 
education by the recei~ers of the Bank and Trust Company, on account 
of such assignment. The sum now i11 the hands of the board of educa- 
tion, to wit, $3,846.32, is for work done by defendant, T.  F. Boyd, as 
surety, in the performance of the contract, after default by the con- 
tractor. The said sum is due to T. F. Boyd and is not subject to the 
orders of the contractor, given prior or subsequent to the default. By 
the express terms of his bond, T.  F. Boyd as surety was required to pay 
for labor done and material furnished to the contractor, upon his de- 
fault. Judgments have been recovered in this action against the said 
surety for materials furnished to his principal, largely in excess of the 
amount now in  the hands of the board of education. 

There is no finding by the referees that the money loaned by the 
Citizens Bank and Trust Company to the Liberty Engineering and 
Construction Company was to be expended or was expended in payment 
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for labor done or material furnished in  the construction of the high 
school building a t  Wilmington. There is evidence tending to show that  
said company a t  the time the money mas loaned was engaged i n  the per- 
formance of other contracts for  which i t  had pay-rolls and material 
bills. The  receivers are not entitled to recover of defendant Boyd for 
money loaned to his  principal to be used in  its business as a contractor, 
generally. Bunk v. Clark, 192 IT. C., 403. 

The judgment, i n  so f a r  as i t  adjudges that  plaintiffs, receivers of 
Citizens Bank and Trust  Company, are entitled to recover of the board 
of education the sum of $3,846.32, now in the hands of said board, is 
reversed. 

The facts with respect to the clainl of the Travellers Insurance Com- 
pany are as follows: On 15 October, 1920, the Travellers Insurance 
Company issued to the Liberty Engineering and Construction Company 
two policies of insurance, one called "Employer's Liability Policy," and 
the other ('Public Liability Policy." 

By the "Employer's Liability Policy" the said Insurance Company 
agreed to indemnify the said Engineering and Construction Company 
against loss by reason of liability imposed by law for damages oil 
account of injuries sustained by employees of said company while a t  
vork  in Wilmington, N. C., or elsewhere in the State of xorth Carolina. 

B y  the "Public Liability Policy7' the said Insurance Company agreed 
to indemnify the said Engineering and Construction Company against 
loss by reason of liability imposed by law for damages on account of 
injuries sustained by any person or persons, except employees of the 
assured, when such illjuries are sustained by reason of the busines3 
operations of the assured. Liability under this policy is not confined to 
injuries sustained by reason of the construction of the high school build- 
ing a t  Wilmington, K. C. 

The referecs find that there is a balance due to the Travellers Insur-  
ance Company by the Liberty Engineering and Construction Company 
on the premiums for these policies of $2,763.58, and that  these policies 
were procured by the Liberty Engineering and Construction Company 
in compliance with provisions in its contract n i t h  the board of educa- 
tion of Yew Hanover County. They therefore conclude as a matter of 
lam that  T .  F. Boyd, surety on the bond of said Engineering and Con- 
struction Company, is liable to said Insurance Company for the amount 
of its claim. The exception of defendant Boyd to the finding of fact 
and to the conclusion of law of the referees was sustained by the court. 
It mas thereupon adjudged that  the Travellers Insurance Company is 
not entitled to recover judgment in  any sum against defendant, T. F. 
Boyd, or defendant, the board of education of New Hanover County. 
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The assignment of error of the Travellers Insurance Company, based 
upon its exception to the judgment, cannot be sustained. 

This record does not present for decision the question whether or not 
the surety on a defaulting contractor's bond is liable for the premium 
on an indemnity policy procured by the contractor in accordance with 
the requirements of his contract. The policies issued by the Insurance 
Company in this case to the contractor show upon thfair face that they 
were not procured by the contractor in compliance with any provision 
of the contract. There is no provision in either policy which purports 
to indemnify the board of education against losses mentioned in the 
fifteenth paragraph of the contract. The policies indemnify the assured 
generally, and not as the contractor for the high school building at Wil- 
mington. The judgment that the Travellers Insurance Company is not 
entitled to recover of defendant, T.  F. Boyd, as surety on the bond of 
the Liberty Engineering and Construction Company, is affirmed. 

We think it very doubtful, at  least, whether a surety on a contractor's 
bond, by the terms of which he is liable to third persons only for labor 
done or material furnished for the performance of the contract, can be 
held liable for the premium on an insurance policy procured by the con- 
tractor in accordance with the requirements of the contract. I t  does 
not seem that insurance can be included within the terms, labor or ma- 
terial, although our decisions have given a very liberal construction to 
those terms. See Grocery Co. v. Ross, ante, 109. 

Defendant, T.  F. Boyd, is entitled to judgment that he recover of his 
cotlcfcndant, the board of education of New Hanorer. County, the bal- 
ance due upon the contract for the construction of the high school build- 
ing. The action is remanded that judgment may be entered in accord- 
ance with this opinion. 

Error in part. 

STACY, C. J., took no part in the consideration or decision of this 
case. 

STATE O F  KORTH CAROLINA ex REL. Cot-NTP OF GREEVE ET AL. V. FIRST 
NATIOSAL BANK OF SNOW HILL ET AL. 

(Filed 2 November, 1927.) 

1. Pleadings-Dernuri~el.-Admissions-BIR t t e r  of Law. 
A demurrer to the complaint tests the sufficiency of its allegations and 

reasonnble inferences of fact therefrom to constitute a cause of action, 
and do not extend to conclusions or inferences arising therefrom as mat- 
ters of lam. 
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2. Counties--County Treasurer-Banks and Banking-Statutes-Deposi- 
tor ieePr inc ipa1 and Agent-Deposits. 

Where a county authorized by statute has appointed a bank as its 
fiscal agent to perform the duties of the treasurer for the county reciuir- 
ing a bond for the faithful performance of such duties, the surety on the 
bond is liable only for the proper performance of these duties of its prin- 
cipal. 

3. Same-Interest-Loans. 
A local bank acting under a ralid appointment to perform the duties 

of a county treasurer, as the fiscal agent of the county, is not required 
hy C. S., 1393, to pay interest on the deposits of county funds thus re- 
ceived by it, and the surety on its bond is not liable for the failure of 
the special depository to charge itself interest on the deposits except 
when the bank has loaned the funds out to third parties. 

4. S a m o R o a d s  and Highways-Deposits - Special Depositories - Mal- 
f~~sance--Officers. 

Where a local bank has been lawfully appointed to perform the duties 
ordinarily performed by the county treasurer, and has also been ap- 
pointed as a special depository for the proceeds of sale of an issue of 
bonds for highway col~struction upon which interest is required to be 
paid, C. S., 3655, in this dual capacity the surety on its bond for the 
faithful performance by the bank of the duties of county treasurer is not 
liable for the failure of the bank to collect interest on the funds received 
by it from the sale of the highway bonds, as such was not in contempla- 
tion of the surety bond. C .  S., 3650. 

APPEAL by defendant, Fidelity and Deposit Company of Maryland, 
from Crmmer, J., a t  February Term, 1927, of GREENE. 

Civil action to recover of the defendant, First  National Bank of 
Snow Hill,  as  principal, and Fidelity and Deposit Company of Mary- 
land, as surety, moneys alleged to be due, or wrongfully withheld, or not 
properly accounted for, by the said principal as the duly accredited 
Financial Agent of Greene County. 

Three causes of action are  set out i n  the complaint, to each of which 
the appealing defendant demurred. The  demurrer was sustained as to 
the third cause of action and overruled as to the first two. This  appeal 
is from the judgment overruling the demurrer to the first and second 
causes of action. 

The  material allegations of the complaint, so f a r  as essential to a 
proper understanding of the legal questions inrolved, may be abridged 
and stated as follows: 

1. On 1 November, 1920, the Fi rs t  National Bank of Snow Hill was 
duly appointed financial agent of Greene County for a term beginning 
the first Monday in December, 1920, and ending the first Monday in  
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December, 1022, under and by virtue of chapter 664, Public-Local Laws 
1915, the pertinent provisions of which are as follows: 

"Section 1. That the board of county commissioners of Greene County 
is hereby authorized and empowered, in its discretion, to abolish the 
office of county treasurer in the said county of Gresne, and in lieu 
thereof to appoint one or more solvent banks or trust companies located 
in its county as financial agent for said county, which said bank or trust 
company shall perform the duties now performed by the treasurer of 
said county: Provided, that such bank or trust company shall not 
charge nor receive compensation for its services other than such ad- 
rantage and benefit as may accrue from the deposit of the county funds 
in the regular course of banking. 

"Section 2. That said bank or trust company appoinled and acting as 
the financial agent of its county shall be appointed for a term of two 
years, and shall be required to execute the same bonds for the safe-keep- 
ing and proper accounting of such funds as may come into its possession 
and belonging to said county and for the faithful discharge of its duties 
as are now required by law of county treasurers." 

(Xoie.-This act was repealed by chapter 53, Public-Local Laws 
1025, and the office of treasurer of Greene County reestablished.) 

2. The appointn~ent of the First National Bank of Snow Hill  as 
financial agent of Greene County was made pursuant to and in con- 
sideration of its offer to pay 5 per cent interest on average monthly 
balances of county funds received and held by it as financial agent. 

3. Prior to entering upon its duties as financial agent of Greene 
County, the said First National Bank of Snow Hill, as required by law, 
executed a bond in the sum of $25,000, with the Fidelity and Deposit 
Company of Maryland as surety thereon, for the faithful performance 
of its duties as financial agent, the condition of said bond being that "if 
the said First  National Bank of Snow Hill, Korth Carolina, shall, dur- 
ing its term of office, well and faithfully execute the duties of its office 
and pay, according to law, and on the warrant of the chairman of the 
board of county commissioners, all moneys which shall come into its 
hands as financial agent, and to render a just and true account thereof 
to the board when required by law, or by said board of commissioners, 
then this obligation to be null and void, otherwise to remain in full 
force and effect." 

4. I t  is further alleged that by reason of the agreement to pay interest 
on average monthly balances, as aforesaid, the First National Bank of 
Snow Hill became indebted to the county of Greene in the sum of 
$48,154.19, of which said amount $31,307.07 has been paid, leaving a 
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balance of $16,847.12 still due and unpaid. Wherefore, plaintiff prays 
judgment against the defendants for the amocnt of interest now due and 
unpaid by reason of said agreement. 

1. I n  addition to the facts showing the relation of the parties, as 
above set out, i t  is alleged that  on 18 July,  1021, the board of commis- 
sioners of Greene County duly authorized the issuance of county bonds 
in the sum of $550,000 for the purpose of building a i d  repairing the 
public roads and buildings of the county as, by chapter 70 of the Con- 
solidated Statutes, the said board was empowereJ to do, section 3655 
being as f ol lo~m : 

"A11 nloneys derived from the sale of boilds authorized and sold 
under the provisions of this articlc or from the lery of the spccial road 
tax authorized under the provisions of this article shall be deposited by 
the board of county cominissioners i n  such solrent bank or banks, if 
any, of said county, or if there is no bank in said county, then in  any 
solvent bank in a neigllhoring county as \ \ i l l  pay the highest rate of 
interest on daily balances as may be determined by the board of county 
conmissioners, said moneys to be deposited in said bank or banks to the 
credit of the county road commission hereinafter prorided for, and to 
be d r a ~ v n  by said commission as hereinafter directed." 

2. The  board of colnmissioners of Greene County authorized the salc 
of said bonds to Moycr 3Iendenhal1, cashier of the First  Sa t ional  Bailk 
of Snow Hill,  a t  par and accrued interest, further directing that up011 
the esccution of said bonds thcy should be delivered to the First  Sa t ional  
Bank of S i ~ o w  Hill,  the county's financial agent, to be by i t  delircred to 
the purchaser upon payment of the purchase price. 

3. The  defendant, upon receipt of said bonds, delivered same to the 
purchaser, but failed to  collect $5,683.34 of accrued interest and 
$4:,475 of the principal, and paid out of the sum receired a fee of 
$5,000 to certain bond-buyers. Plaintiff seeks to recover these sums, 
alleging as the basis of its second cause of action that  the First  Sa t ional  
Bank of Snow Hill,  as principal, and the Fidelity and Deposit Com- 
pany of Maryland, as surety, are liable for the payment thereof. 

From the judgment overruling the demurrer to the first and second 
causes of action, the Fidelity and Deposit Company of Maryland ap- 
peals, assigning errors. 

J .  A. Albr i f fon ,  Cowper, Tt'lzitaker (e. Allen and Albion Dunn f o r  
plainti f .  

L. V .  ,Iforrill and TT7ashingfon Bozcie, Jr., for defendant, Fidelity 
a i d  Deposit Company of Maryland. 
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STACY, C. J., after stating the case: The office of a demurrer is to test 
the sufficiency of a pleading, admitting, for the purpose, the truth of the 
allegations of facts contained therein, and ordinarily relevant infer- 
ences of fact, necessarily deducible therefrom, are also admitted, but the 
principle does not extend to the admission of conclusions or inferences 
of law. Brick Co. v. Gentry, 191 N. C., 636; Board of ,Yealth v. Comrs., 
173 IT. C., 250; Wood v. Kincaid, 144 N. C., 393. 

With respect to the first cause of action, it is sufficient to say that the 
duties of the First National Bank of Snow Hill, as financial agent of 
Greene County, for the faithful performance of which the bond in  suit 
was given, are to be ascertained by reference to the statutes defining the 
duties of a county treasurer. Neither the industry of counsel nor our 
own research has discovered any law which requires a county treasurer 
to pay interest on funds in his hands as such. 

True, it is provided by C. S., 1393, subsec. 5, that if any part of the 
public funds in the hands of a county treasurer has been loaned out by 
him, he shall account for the interest recclived thereon, but this is not 
the interest for which the plaintiff sues. 'There is no allegation of any 
interest received on moneys loaned and not covered into the treasury of 
the county. The action is for interest agreed to be paid, and not paid, 
on funds received by the financial agent of the county and held by i t  as 
such. As the law did not impose this duty upon the financial agent of 
the county, we cannot hold the surety liable on the bond in suit. Board 
of Education v. Bateman, 102 N.  C., 52, 8 S. E., 882. 

The liability of the bondsman is the only question presented by the 
appeal. The fact that the principal went beyond the requirements of 
the law and agreed to pay interest on funds in its hands as financial 
agent, cannot enlarge the liability of the surety beyond that imposed by 
law and the terms of its contract of suretyship. Such liability is neither 
prescribed by statute nor nominated in the bond. I*. CO. v. Durham 
County, 190 N. C., 58. I t  was never intended by the act of the Legis- 
lature, ch. 664, Public-Local Laws 1925, that the treasurership or finan- 
cial agency of Greene County should be farmed out or let to the highest 
bidder. The board of county commissioners was authorized and em- 
powered, in its discretion, to "abolish the office of county treasurer and, 
in lieu thereof, to appoint one or more solvent bank;;i and trust com- 
panies as financial agent of the county to perform the duties of treas- 
urer. 

The second cause of action is likewise untenable as against the 
Fidelity and Deposit Company of Maryland. I t  is founded upon allega- 
tions of misfeasance on the part of the First National Bank of Snow 
Hill in the discharge of duties not required of it as financial agent of 
Greene County and not covered by the bond in suit. 
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I t  v a s  no p a r t  of tlic duties of tlie county t reasurer ,  o r  financial 
agent,  a s  sucli. t o  liantlle tlir fuilcls derived f r o m  a s a l ~  of tlic road 

were to be deposited by the  boartl of c o m t y  comniissioners in  so111c sol- 
xcnt bank or  banks, agrccing to pay  the  Ilighest ra te  of interest on dai ly 
I)al:rncc~, to t l i ~  crctlit of tht. county ro:d mnin i i s~ ion ,  and  subject to tllc 
ordcrs of wit1 road c o l ~ i n ~ i ~ q i o i ~ .  

Tlie fact  tha t  the coliliiiisiio~iers selectetl the F i r s t  S a t i o n a l  B a n k  of 
8 1 1 0 ~  H i l l  as  su1.11 clc>pository, ni t l iout  Ijond, a s  the  statute require11 
~lollc, e l e n  though r l c a i g ~ ~ n t ~ t l  as  tlie fiiiniicinl agent of the  county, did 
I I O ~  relliler the Fitlclity mi(l Deposit C o m p n l ~ y  of Mary land  liable on i ts  
c20ntr:lct of surctysliip. I f  the saitl ba111< actccl as  agent of t h e  Ijoaril of 
vounty c o r m ~ i i c - i o n ~ r ~  i11 l ~ a r ~ t l l i n g  the bonds i n  question, i t  did so a 5  

iuc.11 fig' lit, and  not i n  i ts  capacity as  fill:mrial agent of tlic county. 
B u t  it  is  col~tcndetl tliat tlic bonds i n  q u c h o l i  n c r e  rcceire(1 hy  the 

F i r s t  S n t i o i ~ n l  B a u k  of S i ~ o n  I I i l l  under  color of i ts  office a s  financial 
net I I ~  of the c20nnty and,  tliercfore, i t  w:r~ charge11 n it11 t l i ~  iluty of fa i th -  
ful ly  :~ccountinp for  the inme. 111 su1)port of this poyition, plai~l t i f f  
citcs C. S., 3650, nliicli is  a. follows: 

"111 sclling the  bo~lcl; a i d  ill lia11111111g t11e f u l ~ d b  ~ I ~ ~ r i x c ~ l  f r o m  the sale 
of tlie boridi. ant1 i n  tu rn ing  same over to the  bank or banks of the  
cowity l lcrci~iaf tcr  autliorizeil t o  be tlie tlepository of sucli funds, the 
boartl of county comi~~issioncrs ,  the county road c o m m i 4 o n ,  o r  t h e  
treayurcr of t h e  county s11:1ll not be allonetl a n y  f e w  f o r  Iia~itlling such 
f ~ l l l l ~ . "  

I t  is coiicci~al)lc tha t  t l ~ i s  po.ition miglit be tennl~le  uililer a certain 
state of factc, but, on the present a l l c g a t i o ~ i ~ ,  it  i.i liarilly 1)errnis.ihle to 
i l i f t r  tliat tlie bonils in  question l l e re  tlclixi~retl to t l ~ c  F i r s t  S a t i o n a l  
I l n ~ ~ k  of Snon  Hi l l ,  as  financial agent of t h t ~  c o u ~ l t y ,  to be hy it  tlclir- 
c w d  to the purcliascr. and  ill(, procceds t l c r i ~  ctl tlicrefrom to bc received 
by tlw fitiancial agent of the  coluity ill i ts  cnp:~city a? yuch, an(l  11y i t  to 
he tlclixcred to itself as  the  tlesig~i:~trtl t l r p o i i t o r ~  of wicl fun(ls.  I t  i- 
quit(. patent, f r o m  tllc allegations p r ~ s t ~ i t l y  apppnrinq of record, tha t  ill 
the hmid l i~ lp  of t h e  liontl- tlicl F i r s t  S a t i o ~ ~ a l  I i a ~ l k  of Snow l l i l l  wa. 
act ing as  the  dcsignntetl tl(yo.itor7 of thc f u ~ d s  to be derived f r o m  a 
sale of the same. Board o f  Educa t ion  1 . .  Bafrman, supra.  

r l ~ o ~ ~  the record n-e th ink  tlic clemurrcr, intcrposctl hy the Fidel i ty  
and Deposit Company of Mary land  to the first and  second causes of 
action, should Iiarc been sustained. 

Rerersed. 
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STATE v. ROT EVERETT. 

(Filed 2 Soyember, 1927.) 

Criminal Law-Homicide-Evidence-Yonsuit-Death-- Wound- 
Cause and Effect-Blood Poisoning. 

Evideilce tending ouly to sho\v, 1111011 a trial for wife murder, that the 
l~risoner unintentionally ill his slecy, ns a result of a b,ld dreaxu, inflictetl 
n ~ o n  his wife a ~vound too slight to liavc! caused her death, cxcept thnt 
from its ueglect of trcatnient it may Ilnve beell yussibl~? for blood ~wisoll- 
iilg to 11nvc set in tl~erefrom that wnsed licr death, is ii~sufficient i l l  law 
to snstnin a conviction of mnnslnugl~ter, and defend:.nt's  notion as of 
nonsuit should have been sustained, under C'. S., 4643, in the absence of 
evidence, expert or otherwise, that dent11 in the ltnrticular case, resulted 
fro111 the wound's being iiifectetl 11y tlie ltoisoil : ant1 where l~hysicia~is 
have ~nade an iluto~~sy by ex l~u~u i~ lg  the 11ocly of the wi:'e after licr burial, 
ilntl tlie condition of her body was sucl~ as to inalie it in their ol)itiion 
i1lll)ossible to s a ~  that the pnrticulnr \ v u u ~ ~ t l  resulted i : ~  tlcath, tllis tcsti- 
nio~iy nlol~e is insnfficient to sustain a verdict of manslaughter. 

APPEAL by defendant from Barnh i l l ,  J., a t  N a y  Term, 1927, of 
Cr-AIBERLASD. Reversed. 

Indictment for murder. From judgnient on the verdict that  defend- 
ant is guilty of n~anslaugliter, defendant appealed to the Supreme Court. 

-1f forney-General  Brnmnz i t t  and .lssisfant Attorney-General S a s h  for 
the  S f n f e .  

Bullarcl d Sfr ingf ie ld  f o r  defendant .  

C o s s o ~ ,  J. The deceased, S i n a  Everett, was the v i f e  of defendant, 
Roy Everett. She  died a t  their home i n  Cumberland County on Mon- 
day, 2 May, 1927. The State contended that her death was the result 
of a wound upon her head inflicted by defendant on Sunday night, 
24 April,  1927, with a knife or some sharp instrunlent; that  said wound 
became infected, because of neglect, and that  this infection was taken 
into her circulatory systein and carried thereby to her brain, causing 
cerebrospinal meningitis, which was the direct and immediate cause of 
hcr death. 

There was evidence tending to show that  on Xonda:r, 29 April, 1927, 
a week before the death of deceased, defendant told a witness for the 
State, with whom he was a t  work in a field on his f a r n ~ ,  that  during the 
preceding night, while he was asleep, he had a dream that  i n  his  
dream he saw a man coming toward h im with a knife, threatening to 
kill h im;  that  he said to the man, "I will cut you if SOU come on me"; 
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that ~vhen  he awaked he was in  his ~ ~ i f e ' s  room and that  he and she 
were on the floor; and that  i n  response to a question addressed to her, 
she said to him, "The point of your knife was on the back of my head." 
This was the only e~-idence from which the jury could find that  defend- 
ant inflicted a wound upon the head of deceased. There was evidence 
that  when inquiry was made, both before and after her death, as to 
whether deceased had been stricken on the head, defendant said that  he 
had never struck his \rife. There was no evidence other than the testi- 
mony of this nitness as to the statement made to him by defendant that  
he had struck his  wife, at any time. There was an utter absence of 
evidence showing ally motire or prorocatioi~ for defendant to strike or 
cut his wife. 

-4 witness for the State, the daughter of a tenant on defendant's farm, 
testified that  deceased came to hcr home, about a fourth of a mile from 
deceased's home, with lier babv in her arms, b e t ~ e e n  8 :30 and 9 o'clock 
on Monday morning, 25 .Ipril, 1927; that while deceased was there, 
nitiless saw a cut on the left side of her head-a little cut above her 
ear. Deceased's hair  ~ v a s  bobbed. T l ~ i s  witness r e tu r l l~d  with deceased 
to her home, a t  her rcqucst, alicl spent the day there n i t h  her. She 
testified that  she saw clweasetl at her home erery day from then until 
her death. She took iio further notice of the cut on deceased's head, 
which she referred to in her testimony as "a little scratch." 

Another nitnesq, n h o  lired in defendant's horne and norked for him 
oil his farm, testified that on Moilday, 25 April, 1927, he obserred some 
blood on deceased's hair, on the left side of her head. These vere  the 
only witnesses who testified to haying seen any wound on deceased's 
head prior to her death. There was evidence tending to show that  tlur- 
i q  the week preceding her death deceased was engaged in her usual 
household duties, until Saturday, and that she visited neighbors during 
the week. On Wednesday she complained of a serere headache; she v a s  
sick during the remainder of the week, but mas not confined to the house 
until Sunday. On Sunday defendant called a physician to see her. She  
was then unconscious, and not able to speak, except in monosyllables. 
She died about twenty-four hours after the physician's first visit. H e  
testified that  her condition x a s  hopeless when he first saw her, and that  
he made no examination of her body and saw no mound on her head 
prior to her death. I n  the opinion of this physician, deceased's death 
was caused by cerebrospinal meningitis. This  disease, the physician 
testified, is essentially and necessarily a disease of the brain and spine. 
The  term is elastic and may be used to corer any disease of the brain or 
spinal cord of a non-specific nature. The  disease may be caused by 
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infection in an open ~vound, i n  a diseased lridney, or by other infectiou, 
either external or internal. 

Tlie body of the deccncecl n a s  esliunied about eightwn days after i t  
n a s  buried, and :m autopsy lieltl iminedintely tlicrenftcr. Physicians, 
admittecl to be experts, nlio csal~iiiletl thc body at tlie autopsy, testified 
tliat tlicy found 011 the back of lier lic~ad :I scalp nound about one and a 
half inclics in leilgth; that  in their opinion this wound was caused by 
n knife or somc slmrp ilistrumcnt. They csprcssed no opinion as to 
v11cn tllc nountl was i~iflicteJ. The  skull was not crazked. There Tvas 
no illjury to the skull or to the brain. These physicians said that they 
could not testify as to the cllaracter of tlic wound, bccnuse the tiswes 
wcre in such co~idition tliat they could not make an cuamination of the 
wound. Tlie skin on deceased's liead was ill such condition that  the hair 
on hcr head was easily rcmored. Tliere v a s  no wounll on the body of 
deceased except the scalp nound. There was no evidence from which 
the jury could find tliat this scalp n-ound 1r~7s the di1.ec.t and inlrnedintc 
cnuse of her death. The nound as clescritled by the nitnesses ~ v h o  s a x  
it, before and after her death, was not a inortal nounc~, nor Jvas i t  ade- 
quate and calculated, of itself, to cause death. The  State did not so 
contend; its coiltention was that  the wound became infected, because of 
neglect, and that  this infection, taken up and carried to hcr brain, by 
her circulatory system, caused cerebrospiiial meningitis, ~vliich was the 
direct mld immediate cause of her death. 

111 this case, ~vhere  it appears from all the eridei ce that  the only 
wound on the body of deceased, prior to h1.r death, wa3 not mortal, and 
m s  not adequate and ca lcula td ,  of itself, to product1 death, although 
the jury may find from the e~ idence  that  it ~ r a s  inflicted by defendant, 
in tlie absence of e~ idence  tending to shorn nffirmatirely that  it was the 
result of an  unlawful act of the defrndant, it  may lw doubted whether 
the defendant can be held liable on an indictment for either murder or 
manslaughter, because after the infliction of the n - o u d ,  it became in- 
fected because of neglect, with the result that  the deceased died of 
cerebrospinal meningitis, caused by infection of the wound. I t  has been 
generally held that  if a  round or other in jury  causes a disease, such as 
gmiggrcne, cmpycma, erysipelas, pneumoni;i or the like, from which tlle 
~vouiided or injured person dies, he who inflicted the n-ound or other 
injury, is  responsible for the death. T h ~ s  principle has been applied 
where the r o u n d  is mortal, or is adequate and calculated to produce 
death, and was inflicted as the result of an unlawful act. I n  the absence 
of authority to the contrary, i t  would not, seem to be applicable, when 
the wound is  neither mortal nor adequate and calculated to produce 
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-jury c:111 fi~lil tll:rt tl~rs cli.c.av nl1i1.11 c . : ~ u ~ t l  the  tl(,atli, rcwlted f r o m  the 

Tlicre n.:~s 110 el-itl~wccr tentling to estnl~lisli f:tcts upon which expert ~ r i t -  

tt 11tio11 t l ~ n t  t l e f c ~ ~ t l a ~ ~ t  1)y iiiflictilq the, \rouiitl upon tlic. llca11 of tlc- 
cp:lit 11 c ~ a u v d  h( r 11i:itli. D e f c ~ i c l n ~ ~ t ' r  uiotior~ t h a t  the : ~ r t i o n  be tlis- 

tn-o years is 
R1.1-crsetl. 
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JAMES TROXLER v. SOUTHERX RAILWAY COMPANY. 

(Filed 2 November, 1927.) 

1. Actions-Federal Employers' Liability Act-Courts-]Federal Decisions 
-Practice--Procedure. 

Upon the trial of an action brought in the State coulSt to recover dam- 
ages against a railroad company for personal injuries alleged to hare 
been negligently inflicted, the decisions of the Federal Court control, but 
the rules of practice and procedure in the State court are. followed. 

2. Master and Servant-Employer and Employee-Evidence-Assumption 
of Risks-Issues. 

Evidence tending to show that the plaintiff, in the scope of his em- 
ployment with the defendant railroad company, was engaged in repair- 
ing  a part of a machine used for loading rails upon the defendant's cars, 
and lie was in a position of safety except for the negligence of the de- 
fendant's other employees, acting under the supervision of the defendant's 
vice-principal or alter ego,  which resulted in a part of' the loader flying 
around and striking the plaintiff causing the injury in suit, and the 
work upon which the plaintiff was engaged was not obviously or in- 
trinsically dangerous otherwise: Held, insufficient to raise an issue of 
assumption of risks. 

3. Same-Negligence-Nonsuit. 
Held, upon the facts of this appeal, defendant's mo'cion as of nonsuit 

upon the evidence was properly denied. 

APPEAL from Harding, J., and a jury, a t  February Term, 1927, of 
ROCKINOHAM. N O  error. 

This was an  action for actionable negligence, brought by plaintiff 
against defendant for damages under the Federal Employers7 Liability 
Act. The plaintiff, an employee of defendant, i n  substance, alleged: 
That  defendant was using a rail-loader i n  picking u p  steel rails and 
placing them on flat cars. The  loader was built on a flat car, the crane, 
or boom, was so constructed as  to swing around and pick u p  the rails 
and place them on the car. The  loader was operated Ey compressed air  
from the engine attached to the work train. A steel cable was fastened 
to the boom or crane and wound around a large drum, and was part  of 
the equipment of the loader and used i n  lifting and placing thk rails. 
The  cable fastened to the loader had come out of adjustment. The  
plaintiff was working on the cable, fastening certain bolts, and the de- 
fendant negligently caused the. boom or crane to swing around and 
strike the plaintiff on the left leg below the knee inflicting permanent 
injury. 

The  defendant denied negligence, plead assumption of risk and con- 
tributory negligence and diminution of damages. 
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T h e  issues submitted to  the  j u r y  a n d  their  answers thereto were as  
follolvs : 

"I. W a s  the  plaintiff in ju red  by  t h e  negligence of the  defendant, as 
alleged i n  t h e  col~iplaiiit  ? A n s ~ v e r  : yes. 

"2. D i d  the plaintiff, by h i s  o w 1  i~egligence, contribute to  his o~vii  
i i i jury, as  alleged i n  the a n s m r  ? -1nswer : Yes. 

"3. W h a t  damages, if any, is plaintifi  entitled to  recover of the  de- 
fendant  ? Answer : $1,000." 

P. 2'. Siiers f o r  p l a i ~ i t i f i ' .  
U I V L ~ T L  d T r o t t e r  for d e f e n t l a n t .  

CLARKSOS, J. Tlie carefully prepared suppleinei~tal  brief of defend- 
aiit, g i ~ - i n g  authorities tha t  " t l ~ e  prorisiotls of the Federal  Employers'  
Liability Act a r c  applicable to tlie facts  ill this caso," 17-as unnecessary. 
I t  was hrouglit under  the act. T h e  complaint so states. Tl ie  decisions 
of the  Feclcral Courts  71-we applicable i n  the t r i a l  of this action. "The 
tlecisioiis of the  Federa l  Courts  co~i t ro l  o\-c3r the  S t a t e  Courts  ill all 
actions prosecuted i n  tlic S t a t e  courts, 11ut the rules of practice niid pro- 
cedure a r e  goveriiccl by the l a m  of the  States  \\-here tlie cases a re  penil- 
iiig." I i l g c  L > .  I:. I?., 102 S. C., a t  1). 526. 

Plaintiff testified, "We had  taken the  cable loose, ant1 I was put t ing 
i t  hack 011 and  tightening some bolts-I s i t t ing s t raddl ing the drum.  
. . . T h e  fore lmi l  n-as X r .  I;. B. I)n\-is. I (lo ilot see liim liere. H e  
Tras stantling u p  t l ~ e r e  ~rl ie l i  1 was n.orliing, :~iid 11~1 1ra.s clircctiug the 
T~ol'li; he  n a s  a n-liite 1ii:111, aiid 111y boss. . . . Wlien I n-as n-ork- 
illg tlicre ~ r i t l ~  11iy liend t l o ~ r n  some of the rcvt of the  ~ n e i i  u~itiecl tlie 
1100111 am1 s~rl i i lg  i t  arouiitl o~-c.r tlie flat car  that  n.ns colniect~t l  ~ r i t l l  the  
loacler. A t  the t ime I n-ciit to n-orli this rnblc v a s  tied. I t  x a s  tied 
around with the  rail-loader, n-ith ropcs a r o u d .  T h e  booill ( o r  craiic) 
~vl~c~clet l  around and  fell oil the  maiii  linc. \Ye v e r e  stantling oil tlie side- 
trarli. tllv rnil-loader was, :in11 it  fell  : I V ~ O R R  the 11l:iili liil(,, a1111 \ \ .~ ICI I  i t  
liit the ground t h a t  kiiockecl tlie booill stautl out of socket, and tha t  
struck m e  oil tlie leg ant1 cut a long gash oil illy k g .  . . . TVheii you 
fastell tlie chains the boo111 c : ~ I I ' ~  s\riiig arouii(1. . . . T h e  booni 
coultl riot s\riiig around if the cliaiils were fastened. Tlie chains were 
not fas tc~~ic ( l  a t  tlic, t ime i t  sn-ung around and  broke nly lrg. T h e r e  n a s  
a rope fustcned a t  t h e  t ime  to i t ,  but no oue had hold of t h e  rope ;  they 
t u r i m l  i t  loose or  let i t  get away f r o m  thc i i~ .  . . . T h e  boom x i s  
fastened dolvii when I  vent to work on the cable tha t  morning." 

T h e  plaintiff was ~vorki i ig  with h i s  licad donii.  T h e  foreman,  the 
alter ?go, was s tanding there directing the  n-ork. T h e  work was not so 
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obviously dangerous that  a reasonably prudent man, under similar cir- 
cumstances, would not do and should refuse to do i t .  The  foreman, 
Davis, represented the defendant and had the right to give orders to 
plaintiff and direct the work. The  issue of assumption of risk mas not 
applicable to the facts in the present case. The  court below charged 
fully and clearly the lam applicable to the facts, and perhaps more 
liberal for defendant than i t  was entitled to. Jones  L'. R. R., 176 N. C., 
p. 264-5; I n g e  v. R. R., s u p r a  (petition for writ of cer ' iomr i  denied by 
U. S. Supreme Court, 28 February, 1927) ; Robinson  v. Ivey, 193 N. C., 
at p. 812. 

The  foreman "~vas a white man and my  boss"-the plaintiff was 
obedient to authority and, under the facts here disclosed, we can find 
no evidence of assumption of risk. 

The assignment of error based on the motions of defendant for judg- 
mcnt as in case of nonsuit a t  the close of plaintiff's eviclence, and a t  the 
close of all the evidence (C. S., 567)) cannot be sustaired. The  assign- 
nwnts of error to the refusal of the court I~elon. to submit an  issue ten- 
dcrcd by defendant as to nssun~ption of ri:.k, nlitl failing to charge the 
jury relative thereto, ca1111ot be sustained. I n  l n ~ v  Ive can find 

S o  error. 

Estates-Contingent Remaindel.s-Hnpp<*~ii~ig of Evc11t.-Vwted Estntcs 
-Sales-Reinvestment. 

IYl~crc the testator tlvvisrs I:l~~tls for lifc to n w r t : ~ ~ n  of his 11~11lle\\.s 
by mlmc. with limitntio~i over to thc first felu:~le chiltl who 111:1y be ho1'11 
to him if nnlnetl for the tcstntor, wit11 c*e~,t:lin fl~rtlicr co~~ t i~~uc l l t  liluitil- 
tions on the I I ~ I I - ~ ~ ~ I ~ ~ ) C I I ~ I I  of t l ~ c  first eoliti~~cc>l~c.$, ulwn t l ~ c  I)ivtl~ of t l lo  
fcln:lle clliltl :1l1(1 its 11ci11: 11:1mctl for the testator :~cco~di~lg  to the trr111. 
of tllc will, t l ~ c  reiuni~~tlcr 11cc011it~ ccrt :~il~ :IS tc~ t l ~ e  I1c~l1c~tic.i:1ry cleeic- 
~lntecl, ant1 becon~es rested rind is tlcsce~~tlil~le to t l~c  hcirs at 1:1\\. of s11c.11 
11c11ctic-inry: IIclrl frcrflrcr, :IS t o  the, rigl~t to lla\-c the  1:1ntls so tl(>viscstl 
sold for rcinvcstn~ent. See . l lcL(,cc~~ L,. C'crTtlrcclT. I T S  S. C., 424. 

,IPPESL by clcfendants from B o n d ,  J . ,  at Septembel Term, 1927, of 
R o n ~ s o s .  

Controversy without action for construction of t h ~  will of Fil l~nie 
Bond Pctcrson. The second item follows: "I give and devise to my 
nephew, Eugene Bond, son of R. S.  Bond, my house and lot in the tow11 
of Lumberton, the same being all the real estate I 1 1 0 ~  own, to bc his 
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du r i~ lg  tlie term of his natural  life, and after his death to his oldest 
t l ;~ugl~tcr ,  if he sliall hare  one, who sliall be named for me, and if he 
s11aII have no daughter, then to his olclcst son; and if he should die 
~ i t h o u t  issue, then I gire anel devise saitl property to Victor Bond, son 
of R. S. Ilontl, for mid during the term of his life, and after his death 
to the oltlest lawful child of the saitl Gictor Boritl, who may be living a t  
the time of his death;  and if the said Yictor Bond should die without 
lawful irsuc, then I gire and derise the property to L\l le~i  Uo~iil, another 
son of my brot l i~r ,  K. S .  Bo~iil,  a ~ i d  to his lawful lieirs." 

U p 1 1  the agreed facts it was atljutlged that  Famiie Bond, infant, 
took a ~estccl  rerilaintler in the lalid described in item 2 ;  that  upon her 
cl(~rtli her ir~tcrest descended to the plni~itiffs, E. P. Uontl, J r . ,  R. S.  
Iloiiel, J r . .  xrltl TTilli:~n~ E. no~i t l ,  her s ~ ~ r v i r i l r g  brothers, allel that tlie 
title to tlii, 1)ropcrt- :11ii1 to the funcls sct out in paragraph S of the 
agrccil f:tcts ($l6,::00) is i i o ~ v  ~c~stsc l  in t l ~ ~ ~ n  .subject to the life estate of 
t l ~ r i r  fatlit,~., :uid thilt tlie r c~ i t s  Lsl~all go to E. 1'. U o ~ l  tluri~rg his life, 
and t l~ rwnf t e r  to tlie brothers  lamed above. Esception and appeal by 
t l e f n ~ d a ~ ~ t s .  Affirmed. 

Ilic ii so11 X r L t n n  and  11. E.  S f a c y  for. p la i~ i i i f l s .  
J .  C;. J lc  C 'or i~t i i l i  for dc f en t lan f s .  

I J. The con t ro~  e r y  is to bt. tlctcrr~~iucd by the interpretation 
of tlie cwond itcni of the nil l .  I f  F a m ~ i c  13orit1, nllo was born 14 Sep- 
tember, 1926, :~cqnirsd a 7 ecitctl reni:lilid('r uiidsr this item tlicre is no 
error in tlie judgnieiit. Tlic right of qalc for reinr estnlent was settled 
in J l c L e a i ~  v.  Crtlclwell, 178 N. C., 323. 

Fsnr~ ie  .ajs : ' T h e r e ~ e r  the precetlilrg estate is limited so as to de- 
tcrniinc on an erent wliicli certainly 11iu.t h a p p e ~ ~ ,  and tlie rc~mainder is 
io limitcd to a person in e s w ,  and ascertained, that  the preceding estate 
max, by ariy means, determine before the expiration of the estate limited 
in re~rraintler, such rerilaincler is  rested. On the contrary, wlisrexcr the 
l ) r e ~ ~ ( l i ~ l g  &ate is limited so as to tleterminc only on an  event ~ ~ l i i c h  is 
uncertain and may never happen, or n lmever  the remainder is limited 
to a pel.son not 7n case, or not ascertained, or \\lierrver i t  is limited so as 
to require the concurrence of some dubious, uncertain event, inde- 
p r t l e n t  of the detcrmination of the preceding estate and duration of the 
estate limited in remainder, to g i w  it a capacity of taking effect, then 
the rtmainclcr is contingent." Fearne on Remainders, Vol. 1, pp. 216, 
217. When the remainder is given to a person not in being the preced- 
ing estate is  not limited by an elent  ~ ~ h i c h  certainly must happen. At 
ths time the n i l l  was made it was uncertain whether the life tenant 
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TI o d d  be the fa ther  of a daughter  who should be named for  the  testatrix, 
and f o r  th i s  reason the  r m ~ a i n d e r  was then contingen:; bu t  when the  
daughter  was born and  named t h e  remainder  eo ins tan t i  became vested. 
r 7 I h e  dcrisc  is, "After h i s  death to  h i s  oldest daughter,  if he  shall have 
on(>, who shall be named f o r  me." F a n n i e  was his  only daughter ,  and  
ncccssnrily lie could have none older. "If A. be a tenant  f o r  l i fe  with re- 
mainder  to B.'s cldest son (tllcn unborn)  in t a i l ;  this  is a contingelit 
rernai i~dcr ,  fo r  i t  is uncertain wlictlier 13. will have a son or n o ;  but  the  
instant  tha t  a son is  born, t h e  remainder  is no longer contingent, bu t  
n s t r d . "  2 Bl., 160. S e t  23 R. C. L., 4!39, sec. 30. T h e  in fan t  by 
rcasoli of her  vested estate hacl such seizin ill the  l and  as was necessary 
to make her  interest ilesccndible to her  heirs. E a r l y  v. E a r l y ,  134 
S. C., 2 3 ;  T y n d a l l  r , .  Tyudal l ,  186 9. C., 272. Then?  is  a discussion 
of tlic subject with citation of authori t ies  i n  Power C'o. v. I iaywood ,  
186 S. C., 313. T h e  judgment is 

,lffirmed. 

D. I.. GORE v. CITY OF WI1,MISGTON 

(Filed 2 Xovember, 1027.) 

On the defendant's motion as of nonsuit the evidence, and every reason- 
able inference therefrom, is to be accepted a s  true and construed in the 
light most farorable to the plaintiff, and he is entitled to the benefit of 
every reasonable intendment to be drawn therefrom. 

2. Water  and  Water  Courses - Cities a n d  Towns - Streets - Surface 
Waters-Negligence-Damages. 

TVhere there is evidence tending to show that a city has formerly con- 
structed and maintained a proper drainage for its stre~zts then sufficieut 
to carry off the surface water. and prevent its accumulation to the dam- 
age to property situate upon the same, and by a change to hardsurfacina 
its streets the flow of the water has been so largely increased as  admit- 
tedly to render its drainage system grossly inadequate: Held ,  i t  is sum- 
cient to make out a case of actionable negligence against the city for 
damages caused to an owner of lands by reason of an overflow of water 
destroying a garage he had erected. 

In  hardsurfacing its streets and largely increasing the flow of surface 
water thereon, a city is required in the exercise of due care, to provide 
drainage reasonably sufficient to carry off the increase of the flow of 
water so as  not to cause damages to the  landowners. 
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4. Instructions-Requests for Instructions-Statutes. 
Where the judge has sufficiently charged the jury as to the law aris- 

ing under the evidence in  the case in compliance with C. S.. 3 G 1 ,  such 
further matters of instruction as tlle appellant map desire should I)c 
offered by special request for instruction. 

3. Pleadings-Bill of Particulars-Motions. 
\Vilere the pleading objected to is sufficient i n  law, the party should 

aptly move for a bill of particulars to obtain more detailed information 
as to the matters alleged. 

A l ~ ~ ~ ~ ~  by defendant from Bond, J., and a jury a t  May Term, 1927, 
of SEW H a s o v ~ x .  T\To error. 

This  is an  action for actionable negligence brought by plaintiff 
against tl(.fendant for damages. Plaintiff is the owner of a certain 
piecr of land in the city of Wilniington on the nest side of 'l'hlrtl 
Street, betwcni Princess and Narket  streets, 011 ~ ~ h i c h  is locatctl :I 

garage known as Johnson Motor Company Garage. Fornierly an opcri 
branch, or natural miter course, k i i o ~ n  as Jacobs Run, nhich empic,. 
into the Cape Fear  River, flowed under said garagr. 

The  plaintiff alleges: "That tlle city of Wilmington in constructing, 
maintaining and operating the said Jacobs Run  and the surfacp rlraini 
along the streets of the city of Wilmington on Third  Strpet and else- 
where in the neighborhood of the property of this plaintiff, has negli- 
gently constructed, maintained and operated said drains in that it has 
turned into Jacobs Run and into surface drains adjacent to the prop- 
erty owned by the plaintiff great amounts of water in excess of the 
amounts which can be acconimodated by said drains, thereby causing 
the ~ a t e r  to o~erf low the said drains and streets frequmtly and re- 
peatedly in case of large rains, though not unusual rains, thereby dam- 
aging the property of the plaintiff and others. 

"That on account of the said negligent construction, n~ainteilance and 
operation of the said drains, as a b o ~ e  alleged, the said city of Vilming- 
ton negligently and carelessly caused to be turned into Jacobs Run  011 

or about 25 July,  1922, large quantitics of water, causing great pressure 
against the underpining and ualls of the property of the plaintiff, un- 
dermining same and causing the said walls to tumble and fall down, to 
the great damage of the plaintiff i n  the amount of about $3,500. 

"That the plaintiff promptly served notice on the city of UTilrnington 
of the said claim and damage and demanded payment thereof by the 
defendant and the defendant has refused to pay same." 

The defendant denied the material allegations of the complaint, and 
in  further answer says: "That it has and exercises such control within 
its boundaries, of the construction, maintenance and supervision of the 
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strwts and sidewalks of said city and of the grades thcveof and of the 
tlrains and ~vatercourses within the city limits, as are conferred upon i t  
by law, and as are particularly conferred upon i t  by chapter 244 of the 
Private Lans  of 1007, and the acts amendatory thereof, together with 
such powers as are conferred upon i t  by the present cit-y charter." 

The issues submitted to the jury arid their aiiswers thereto were as 
follows : 

"1. Was the in jury  and damage to plaintiff's property caused by the 
mdawful acts, or omissions of the defendant, as alleged in the com- 
p la in t?  Answer : Yes. 

"2. What  damage, if any, has the plaintiff sustained by reason of 
such unlawful acts, or omissions? Answer: $2,000, with interest from 
I October, 1022." 

Numerous exceptions and assignments of error v e r e  made by de- 
fendant. Tlic material ones and necessary facts will be considered in  
the opinion. 

Rou~afrce d? Carr for plaintiff. 
K. 0.  Burgwin for defendant. 

CL.IRI<SOK, J. The  nlain assignment of error made by defendant mas 
that the conrt belo~v orerrulcd dcfentlaiit's motion for judgment as in 
case of nonsuit at the close of plaintiff's evidence and a! the close of all 
the eridence. C. S., 567. I n  this we think there was no error. 

"It is the settled rule of practice and the accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes for 
the plaintiff's claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesscs, will be taken and considered in its most farora l~le  light for the 
plaintiff, and she is 'entitled to the benefit of every reasonable intend- 
ment upon the eridence, and every reasonable inference to be drawn 
therefrom.' Christman v. Ililliard, 167 3. C., p. 6 ;  Oil Co. v. Hunt, 
187 N. C., p. 159;  Davis v. Long, 189 N. C., p. 131." ,\'ash v. Royster, 
189 S. C., a t  p. 410. 

The  action was one for actionable negligence. The  eridence of plain- 
tiff was to the effect, shown by direct and circumstantid evidence, that  
Jacobs R u n  was a natural  watercourse, Jacobs R u n  watershed drain- 
ing an  area of about thirty-five acres. I n  comparatively recent years 
the streets affected by this drainage territory or watei-shed h a r e  been 
graded and hardsurfaced; that  prior to the building of the hardsurfaced 
streets i n  the drainage area, the streets were sand and porous and ab- 
sorbed the rainfall, 44% of the drainage is street area. I f  the streets 



N. C.] FALL T E R M ,  1927. 453 

were al l  sand,  like they once were, 80% mould be abqorbed and  40% 
r u n  o f ,  but  now 907; of the \i ater  f l o w  01 e r  t h e  hardsurface. 

T h e  defendant  had  changed the streets f r o m  sandy, porous soil to  
2l~irdsurfnce, r r r a t i n g  a n  artificial flow of water  of much  greater  volume 
into ,Jacobs R u n .  

Tlw garage was built  over J a c o l ) ~ ,  R u u .  T h e  n a t u r a l  flow on t h e  
w c e t s  n a s  d o n n  to thc garage, wli ic l~ was lower. T o  dra in  the  r u n  
through court l~onse - a r d ,  a h  c the garnqc, a n  15-inch te r ra  cotta pipe 
u l~ t l r rg round  was installed, x h i c h  drained in to  a manhole o r  catch- 
baqin on tlir  east side of T h i r d  Street .  T h c n  there is a 36-inch masonry 
culvert under  T h i r d  Street.  Tlierl i n  f ron t  of thc garage on the west 
s l ~ l e  of T h i r d  Strcct  i~ a manliolt> or catch-basin. connected to  t v o  
2 4 - i ~ c l i  t c v a  cottcl pipes unclergron~~cl  leacling under  tlir  garage, es -  
tcnciine on tow:irclq Second Street  arid emptied into the Cape  F e a r  
R i ~ e r .  Tl ic  old culvert and  te r ra  cotta. piping n a s  pu t  i n  Jacobs Run 
nlien the  s t r c e t ~  i n  the t l ra i~ iage  terr i tory or  a rea  were sand, pr ior  to 
t l i ~  h a r t l ~ n r f a c i n p  of said stre~ts--3larl;et, Tllircl and  Princess. 

T h e  n a t e r  coming d o n n  the  strect., hinee the  hartlsllrfacing, dur ing  
heal  7 but not unu.unl rains ,  x i  oultl he of such T olume :~nd t rnrel ing a t  
P U ( ~ I I  ~ p ( w 1  tha t  largc, and  e s c e s s i ~ e  quantities would not go  into the 
manhole. o r  catch-basins, but  would flow d o n n  the hardsurfaced streets 
into the  garage of plaintiff's lessee. 

T h e  gu t te r  011 the ~ w s t  side of T h i r d  Strcet,  i n  f ron t  of tlie garage, 
n a9 ahout 20 inchrs btlon. the  levc4 of the entrance of tlie garage. F r o m  
the  :~ccu i i~u la t ion  and velocity of thc watcsr i n  tlic streets, the  water  
T, onltl f l o ~  t l o ~  n T l ~ i r d  Street  to the lowest h e 1  i n  ordinary,  bu t  not 
unnsn:rl, r : t~ns  into and flood tlir garage. Tl ic  ,Tolin.on J l o t o r  Com- 
lxuiy  pro^ idctl a special r u t  board of pine 1 x I d  inches t o  fit the door 
of the gzrragch to l~ol i l  thc n atcr  back, mid the  n nter even tlien came over 
t l i ~  l i - i ~ r c ~ l i  11oartl. T h i s  c o n d i t i o ~ ~  could hr sccn f r o m  the Ci ty  H a l l  
ant1 cao~~tinuccl fo r  ycars. T h e  water  nonlcl accumulate  a foot decp over 
the 1ii:1111iole or ilrnin ill f ron t  of the  gnragc, and  i t  ~ v o u l d  not c a r r y  the  
v:~tc,r off'. 0 1 1  2.i ,July. 19-22, a t  the t ime  tlic nail collalmcl, tllc water  
I ~ n r s t  t l i ro i~gh  the  I,ig '11 i ~ i g i n g  f ron t  cloors of the  garage and  washed 
riplit t l lron~11 like n ri7-rr. T t  banlcrd u p  on the  baclc of t h e  building. 
7'11~ n ciqllt of t11c n atr'r ql~oretl the  building out.  T h e  mall fell  com- 
pll~tely froni tnl) to tlic Imttoiii. I t  ditln't drop tlonn, lmt turned out both 
T1.:IT7q, T Y C < ~  :111(! ~ ~ l l t l l .  

I>cf(~ntl:lnt s l iontd tha t  i n  the  last  ten years  there had  been in t h a t  
section ,111 increaie  i n  ra in fa l l ;  t h a t  the  ma1111olts o r  catch-basins, in -  
clwling t h o v  i n  f ron t  of Johnson Motor  Company Garage, a re  of t h e  
ordin:rry, usual ant1 customary design. Princess  Street  was pared  before 
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1908. Third Street was paved about 1912. The manholes or catch- 
basins were constructed when the streets were paved. I t  was usual and 
customary for engineers to provide for a rainfall not to exceed two 
inches per hour; that is the basis in Eastern North Carolina, so that in 
designing the catch-basins, manholes or storm sewers, the city pro- 
vided drainage based on a certain rainfall of not exceelding two inches 
per hour. This was reasonably adequate prior to the last four or five 
years, for that purpose; that the injury to plaintifl's building was 
caused by obstructions to the manholes or drains by plaintiff's lessee. 

The defendant also offered evidence tending to show that the founda- 
tion of plaintiff's building was not properly constructed for the wall of 
the kind, under the conditions. On cross-examination J. L. Becton, a 
witness for defendant and civil engineer representing defendant in 
street construction work, testified, without objection, in par t :  "I have 
recently made complete survey of the area of Jacobs Run and designed 
a sewer for the city and installed it to take care of three inches per 
hour. After making that investigation of Jacobs Run i t  is a fact that 
I decided, as an engineer, that it was necessary for the city to provide 
other means of drainage, and as a result of that I began at the river 
at the Market Street dock and installed a culvert, constructed of cement 
from that point up to the courthouse, for the purpose of relieving the 
water in this drainage area. This culvert is 54 inches at  the river and 
48 inches from Second to Third Street, and 42 inches from there to 
near Fourth and Princess. Old Jacobs Eun  was 36 inches, and my 
pipe is 48 inches where I come into it. The Jacob53 Run pipe was 
36 inches. That 36-inch pipe extended just across Third Street to the 
manhole in front of the Johnson Garage. From the manhole in front 
of Johnson's Garage, Jacobs Run consisted of a couple of 24-inch pipes 
approximately the same carrying capacity as the 26-inoh. The area of 
the cross-section of a 48-inch pipe is twice as large as the area of the 
two 24-inch pipes. The comparison between the 36-inch pipe as com- 
pared to the 48-inch pipe is about seven to twelve. I n  other words, the 
48-inch pipe would carry in the proportion of seven to twelve. The new 
system recently installed has been substituted for Jacobs Run. I t  has 
about twice the carrying capacity of Jacobs Run. Jacobs Run, where 
we tore it up at  Second Street, was in good condition. ,4s far as we 
could observe to Johnson's Garage it was in reasonably good condition. 
One of the pipes was cracked, but didn't look to be in serious condition. 
The new drain only takes care of three inches of rainfall per hour. 
At present the capacity of the new drain is twice as much as the old 
one. Jacobs Run, ten or fifteen years ago would, I would say, have been 
adequate with the experience and practice at  the time, for a two-inch 
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run-off on an area like this. The fellows n h o  put in that  system con- 
sidered its rapacity in excess of requiremmts. There is r e ry  little dif- 
ference in the area of paved streets in this drainage area now as com- 
pared to July,  1922. I t  is practically the same now as it mas then, ill 
designing the new drainage system. The fact of the increased rainfall 
ill the last few years caused me to change the basis of my calculation. 
1 liave iricrcmed the capacity about double. I do not say that  the rain- 
fall has illcreased that  ~nuch ,  but I arn designing for the fu ture  arid not 
for totlay. I don't kiiow what the condition of Jacobs Run was in 1922, 
:tnd I am unable to say wlietller at the time i t  n as adcquate to take care 
of the 11 ater." 

The court below correctly charged the law of negligence and proxi- 
mate cause. 

1111 as4gnment of error to the folloving excerpt from the charge can- 
not be sustained: "The court chargcs >ou  that  where a municipal cor- 
poration constructs and controls the scwcrs or drains solely, and they, 
by rcason of their insufficient size or co~ldition of use, clearly demon- 
ztr:rted by espcrience, result under ordinary coilclitions, in overflowing 
the private property of an  atljoining or connecting owilcr, that the prin- 
ciplc of cscnlption from liability for defect or n ant of efficiency of plan 
tloc>s not cxtentl to such a caw, and if you should fi~icl from the evidence 
and by its grr>atcr weight that esperiei~ce had de~llo~lstrated that these 
sewers or drains wcw i~~sufficient to carry off the water, and by rcason of 
such iiisufficie~icy water was bnckcd or thrown onto the prernises of the 
plaintiff and resulted in irljnry, you nil1 answer the first issue, Yes." 

I n  Dillon on Municipal Corporations, 5th ecl., 1-01. 4, see. 1739, the 
principle is laid down as follows: "We norv add that the later cases tend 
strongly to establish, and may, we t l~ ink ,  he said to establish, and in  
our judgment rightly to establish, that  a city may be liable on the ground 
of negligence in respect of public sewers, solcly constructed a i d  con- 
trolled by it,  nhcre by reason of thcir illsufficient size, clearly demon- 
strated by expericuce, they result under ordinary conditions in over- 
flowing the prirate property of adjoining or connectirig owners with 
sewage, and that  the principle of esrmption from liability for defect or 
xvant of efficiency of p h i  does not, as more fully stated below (sees. 
1745, 1746)) extend to such a case." Sce Dillon, supra, see. 1731 to 
1746, inclusive; Chalkley 1 % .  Cif!j of R i c h m o n d ,  88 Va., 402, 29 Am. 
State Reports, p. 730, and notes. 

An  assignment of error to the following excerpt from the charge can- 
not be sustained : "The court further charges you that while municipal 
authorities may pave arid grade their streets and are not ordinarily 
liable for an  increase of surface na ter  naturally falling on the lands 
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of a private owner, where the work is properly done, they are not 
allowed, from this or  other cause, to concentrate and galher such waters 
into artificial drains and throw them on the lands of an individual 
owner in such manner and volume as to cause substantial injury to  the 
same and without making adequate provision for its proper outflow, 
unless compensatioii is made, and for breach of duty in this respect an 
action will lie, and if you find from the widence, and by its greater 
weight, that, in the construction of the drain and thc paving of the 
city's streets, it did not  pro^-ide an adequatc~ system of drainage for the 
proper outflow of sucli na t e r  as may hare  been collected and directed 
through plaintiff's property, or if you find illat, even tliougli the system 
war properly constructed, i t  was not properly maintained; or tlie city 
negligently permitted trash and other things to obstruct the flow of 
water into the manhole, and that  forced a large quantit,y of water upon 
the property of the plaintiff, causing his damages, you will answer the 
first issue, Yes." 

The first part of this instruction is taken zlcrbatim from Y o u m a n s  v. 
I ienderson.cdlc ,  175 N. C., p. 574, a t  p. 578; E l l e r  v. City of Greens-  
boro, 190 X. C., 715. We tliink both of the abore cases sustain the 
charge, and in  both cases text-books and numerous authorities are cited 
that sustain the charge. 

The  defentlant requested tlle court to give the following instructions, 
n-liicli was doiie: " I t  is not sufficient to show that  in grading and pav- 
ing its streets, tlie city diverted upon the plaintiff's property more water 
tlian would naturally flow there; because iii rcgnrd to the flow and dis- 
posal of surface water incident to the grading and  paying of streets, a 
city acting under legislative autliority is  ilot ordinarily responsible for 
the illcrease in tlie flow of water ~ i p o n  abutting onners, unless tliere had 
been negligence on their part, and wcli negligence i:, the proximate 
cause of the clnmage complained of. So, tliiit in this ca:.e, the burden is 
upon tlic plaintiff to establisli by the grcnter weight l ~ f  the eyidence, 
( a )  that his property has been danl:ipctl ill tlic. l~ ianner  alleged in the 
complaint; (b )  tliat the city n as carcless a~l t l  negligen in tlie manner 
in vliicli i t  paved tlie streets. or in nliich is co~istructed and maintained 
the traps ancl drains, or ill sonlc otllcr particular; (c)  that sucli riegli- 
gcwce on tlie part  of the city was tlie pros i~natc  cause of tlie plaintiff's 
danlagc. I f  the plaintiff has so wtisfied you by the gi.cater weight of 
the evidence, you would answer the first issue, Yes; otherwise yon would 
answer i t  S o .  

I f  at tlie time these streets were graded and pared m d  drains con- 
structed the city, i n  the exercise of due and reasonable care under the 
conditions then existing, made adequate prorisions for the flow and dis- 
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110x11 of surface n-ater under  al l  ortlinary rains  a n d  storrns likely to 
occur, :111(1 the ilnm:rge to t l i ~  p1:rintiff's prolwrty n.ns c:~l~si:il by u ~ i u s u u l  
o r  esc~i~ssivi~ I. : I~II  or ra i l~x ,  \\.liicli in  the  cscircise of due car<, and  raut ion,  
the r i t y  i ~ ~ n l i l  liot Imvc foresce~l  or p rov i i l i~ l  for,  then the plaintiff n-oultl 
11ot be i~l~t i t l i ' t l  to recover, a1111 -011 slloul(1 :I I ISU cr the first issue S o .  I f ,  
a t  th(1 time tlicsi~ s t r u l t ~  \\-c3ri> , g ~ . : ~ ( l ~ i l  :t~ltl ~lavet l  au(l  tlrains co~istrncteti .  
tliil (.it?-, i l l  t l ~ e  c~sc,rc~i.~c. of tluc, :rntl ~ . c a s o ~ ~ n b l i :  care  untler tlic c o ~ ~ t l i t i o n ?  
t l ic l~ cs i s t i~ ig ,  made :lileilu:itc~ 11ro~isio1l  fo r  tllv flow and  t!isposal of sur-  
f;ri,c. n-:\tor, u~ i t l c r  all  or t l i l~nry r a i ~ ~ s  :u111 s t ~ r ~ ~ ~ s  likely to o c ~ u r ,  1111t1 t l i ~  
t ! : i l l i : y i ~  to the. plai~rt i t i ' s  1 ~ 0 1 1 ~ . r t y  ~ ~ - ; i ~ ' . : r u w ~ l  117 the  plai~~tiff ' : :  o\v11 
~ i ( y l i g ( ~ ~ l t ~ ( ~ ,  i n  the 111:~1111i~ ill 1vl1i~11 thi: c i j t ~ ~ r t ~ t e  floor of the g:lrage Iva.5 
c o ~ ~ ~ t r ~ ~ i ~ t e d  : I I I ~  ~ ~ i a i ~ i t : ~ i ~ ~ o t l .  if you d ~ o u l ( l  fi1111 t l ~ t  the  sa111r w i s  11cg1i- 
g:.rtl~tly construi~t i~i l  :111d ~ i ~ a i ~ i t ; ~ i ~ i o c l ,  or,  011 a c c o ~ ~ l i t  of the nc'gligc~nt 111:11i- 
~ i t > r  i l l  \vlric.l~ the p l a i ~ ~ t i f l '  c.ol~struetcd t 1 1 ~  south n-all of the building, if 
J-ou c l ~ o ~ l t l  fill11 tha t  tho same n-:lu r o ~ ~ s t r w t e i l  ill n ~li>gligc'l~t lllallllcLr, or,  
on ;cc3c20urlt of tlie ~ i ig l ig ( ' r~ t  111a1111cr in  1\.21i~11 the plaintiff o r  his  lessce 
l ~ ~ r m i t t c ~ i l  thr. s:rnio tr:llJs t o  lw obstruc.tc~l, if you sIio111tl find tlic same 
\vc8rc s o  nc~glige~itl\-  oh t rwtcv l .  the  l ) l n i ~ ~ t i f f  i n  cit11t.r of tliose events 
\vo11lt1 not he c.ntitlcd to reco~-cr ,  and  if you so filitl, yo11 sl1oul11 al isner  
the first issue S o . "  

, 3  

1111. cliarge was nlore favor:ible t l ~ a l l  tlic. clefelitl;~llt \ras ol~t i t lcd to, a s  
fol lo~vs : "The ci ty  could liot have f o r c w e ~ i  or p ro~i t l e t l  for." I n  l h d -  
. s r i , l  1 . .  I?. I?.. 1 7 6  S. C., p. 402, "T1i:~t it is ~ i o t  reiluirecl that  the lmr- 
tic11lilr i11jn1.y s l~oul ( l  lw foresec .~~  and is  ;.ufficient if i t  coliltl be rcason- 
a l ~ l y  :il~ticipatccl t h a t  i n j u r y  or liar111 iniglit fo l lo~v  the w o n g f u l  act." 
Elliss /,. 1 ' 0 / 1 ~ ~ ~ , ~  (ff, , ,  193 s. c:., 1). 3 5 7 .  

7'11c~ :rs.ignmc>~~th of error  as to the issuc,s ,sul)liiittecl a1111 the  rcifusal to 
g i w  tho-(? t i ' ~ ~ d o r e ( l  1)y i i c f t ~ l ~ d a ~ ~ t ,  c ; i~~i io t  I)(: s ~ s t a i ~ i e d .  T h e  case was 
trietl out on the tlicory of :~c.tioli:~ble 11cg1igc.lic.e ant1 the cl~argc! on negli- 
g c l ~ c ~ .  211111 1)ro.\;i11i:itci ~ : I I I S ( >  \\.:is clearly g i ~ - e u .  S o r  call tlw x.;sig~illient 
of crrror as  to t l ~ i ,  a11111i.s~io11 of c t>r ta i~ i  c.riile~ii~e-it l)ut the city, a t  
letrst: 011 r~otic.c-i~~ ariy e~c211t it  \vas ~ i o t  l,ri,jnilic.i:~l. TI7(-(' s1.e 110 preju-  
dicai:~l error ili thc c.11arpc alitl i t  collie? u11 to tlie r e q l ~ i r c ~ ~ ~ i i ~ ~ i t .  of C. S., 
T,64. 'I'llr: calinrgc 111ust 1 ~ e  cci~izitlerc~(l as a n.]lolr~, :11it1 t a k i ~ i g  tllr  prayers  
gir .c~i  ;it tlic r 1 q ~ ( ~ q t  of t l e f (~~i i l a~ i t ,  t l i i ~ ~ k  the c.ourt I~elo\\., u ~ ~ t l r r  all  
the f : i ( ~ s  r t t  fo r th  thin i:o~~ti~litioli.- prolwrly :rritl tl~i! la\v apl)lical~le to  
tlic, f:rc.ts. ~\ltliiiugli t111, l)l:iilitiii' 11121y liot ill (letail 11al-c .wt for th i n  h i s  
c o ~ i i p h i n t  how t le f (~ l~ t l :~~i t  ~ ~ c g l i g m t l y  construc~tetl, llinintniried and oper- 
a t u l  tilt> ilrnilis. etc., no Ilill of 1~:lrticulnrs nor motion to  makc coni- 
plaint ~ i l o r c  ddi l l i tc  and ct.rtain n-cre requested. Power Co. v. Eliza- 
71rth (''ifjl, 158 S. C1., p. 279. I t  n-as i n  r~-idelice tha t  fo r  .cars the plactl 
o ~ v l l r ~ l  11p plaintiff liatl heel1 flootlcil a l ~ i l  many  times each year .  This 
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was known to defendant; its courthouse with its officials was in sight. 
I t  knew, or in the exercise of due care ought to have lrnown, this fact. 
Yet it allowed this flooding to go until on 25 July, 1922, the water, 
in the language of the witness, "Washed right through like a river," the 
wall collapsed and "fell completely from top to the bottom." The evi- 
dence, if not direct, was circumstantial that the drains, catch-basins, 
etc., were too small or improperly constructed, or not sufficient in num- 
ber and the drainage system was wholly inadequate. 

Without objection, the city engineer testified, on cross-examination, 
that after making an investigation of Jacobs Run it was necessary for 
the city to provide other means of drainage. A cement culvert was con- 
structed from the river to relieve the water in this d raaage  area. This 
"new storm sewer," as it was called on the map in evidence, is 54 inches 
at the river and runs up Market Street, cuts across Third Street and 
makes connectioii with the Jacobs Run 36-inch pipe. The new pipe 
at this location is a 48-inch pipe. The new storm sewer has about twice 
the carrying capacity of Jacobs Run system. The jury were entitled to 
consider all this evidence in arriving at  a verdict. 

Speaking to the subject Dillon, supra, p. 3037, says: "Under the 
general power to grade and improve streets or construci public improve- 
ments beneficial to it, cannot deprive others of their legal rights in 
respect of the watercourse or injure the property of oth:rs by badly con- 
structed and insufficient culverts or passageways obstructing the free 
flow of the water without being liable thercfor." 

The line of demarcation sometimes is not easily drawn between 
municipal agencies acting in their governmental, legislative or judicial 
capacity or otherwise-ministerial or administrative. The direct and 
circumstantial evidence tended to show that in heavy but not unusual 
rains, that defendant in the construction of its drainage system in  the 
particular area did so in such a negligent and unlawful manner that 
water was collected in large and excessive quantities. That the natural 
flow of the water on account of the lack of sufficient dr,iins, etc., pondecl 
in front of plaintiff's place of business. That when the streets were 
hardsurfaced by defendant the natural watercourse was substantially 
affected, the soil absorption eliminated and the flow accelerated over the 
hardsurfaced streets to artificial drains insu5cient and inadequate to 
carry the water off. The topography of the area of land was such that 
the system constructed by the defendant was wholly inadequate and in- 
sufficient. I n  consequence, the free flow of water was obstructed and 
impeded, and large and excessive volume of waters were collected and 
ponded and thrown on plaintiff's land repeatedly so as to cause a posi- 
tive and direct invasion of plaintiff's property and causing substantial 
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injury.  Plaintiff had  no control o w r  this drainage and was dependent 
on t h e  defendant to protect h i s  property f rom negligent col~struct ion,  
maintenance and  operation of i ts  drainage systrm i n  the  area.  Plaintiff 
had no legal r ight  o r  au thor i ty  to  attcnipt to or remedy this  condition 
tha t  so interfered ~ v i t h  t h e  use of his  property, and  i n  consequence i t  
becan~c  alrnost a continuing trespass or nuisance. Plaintiff and h i s  
lcsscc. fo r  y ra rs  had  tried t o  keep the  accuniulated water  out  of thc  
place of business, but  a t  last t h e  water  f rom t h e  negligent congestion, 
impcded insufficient drains. inadcqlmte construction, etc., cmptied on 
plailltiff's property aud u l t i n ~ a t e l g  caused a collapse of tlic building ant1 
in jury  to the personal propcrty thcrcin. Only  then did tlcfend:~rit 
r c ~ n c d g  the inadequate and  insufficvnt clrair~age systelil by making the 
capacity double what  it  n a s  before. T h e  evidence Ivas plcnarv to be 
submitted to  a jurv. TTc call find in  law 

S o  error .  

STBTR r. HECTOR GRAHAM. 

1. Courts-Constitutional Latv-Statutes-Rmcrgency Judges--Governor 
-Con~mission-Issncs. 

While our Constitiition. Art. IT, see. 11, provides for tht. appoitltmt,nt 
of rmergency or special judges by statute. arid our statute confers the 
poxer of their appointment upon the Governor iintlrr the rc~stric+ions of 
the Coristitution that i t  may be done when the judge assigned tl~rrc~to. 11s 
re:~soti of sickness, disability or other cause, is mnnl~le to attend :ind Iloltl 
the court. and when rio other judge is nvailablc. thc validity of tlic trial 
for a I~orniricle dilrit~g the desisnatrd term 111ay not he questio~le(l by ~ I I C  
defentlant upon his affidavit filed sul~sequcnt to the trial. rtiising an 
issue as  to whether the resident judge of the district was ;iv;~ilal~le a t  
the time of the trial. 

2. Sanir-Appeal and  Error. 
TVhere the prlsoner tried for the commissio~i of the cx11ital offense of 

m ~ ~ r d e r  a t  a term of court held by an emergency or \prci.~l jutlge a1)- 
pointed by the Governor under the proTi\ion.: of our s t ; ~ t i ~ t e ,  has a t -  
tempted to raise an iwue as  to the ~ a l ~ d i t y  of the trial h r  reason of tlic 
nrailahilitg of the resident judge to hold the term, by affltla~it mlde bv 
him for the firft time after his conriction. no question of law or leg.11 
inference i? raised as  to mattfirs of error upon the trial itself. whit 11 
comes the polver conferred by our Const i t~~t ior~.  Art I\', sec. C: 

3. Same--De Jure-me Facto. 
Where the emergency or special judge holfls n tvnn of court under com- 

mission from the Govenior, pursuant to constitntio~ial arid statutory an- 
thority. he is in the exercise of his ofice as :I matter of rielit. 
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4. Homicide-Murde~Evidence-Premeditation-Criminal Law. 
Upon the trial for the commission of the capital offense of murder, 

where there is evidence that  the prisoner killed the dereased by shootill:: 
him with a pistol, testimony that he had told the witness ten days before 
the killing that "he mas going to get even with" the deceased is cornpe- 
tent upon the question of premeditation or deliberation that would make 
the offense murder in the first degree. 

5. Criminal Law-Husband and  W i f e E v i d e n c e  of Wile. 
While in a criminal action against her husband the w ~ f e  may not testify 

against him, her remarks made to him shortly before the commission of 
the crime, in the presence of third parties tending to show his guilt, and 
not replied to by him, mny be testified to by a par y hearing it and 
being present a t  the time. 

6. Homicide-Flight-EscapcEridence. 

'I'he flight and concealment of the prisoner after a homicide lie has 
committed, is a circumstance to 1~2 considered by the j ~ r y  as evidence of 
his guilt, when properly escluded by the judge as evidence of prcmeclita- 
tion or deliberation required for a conviction of the capital felony of 
murder in the first degree. 

7. Instructions-Statutes. 
An instruction meets the requirements of C. S., 5fX, to state the evi- 

dence in a plain and correct manner and declare and explain the law 
arising thereon, when it clearly applies the law to the evidence intro- 
duced upon the trial, gives the position tnken by the respective parties as  
to the prominent and controlling features which malie for the ascertain- 
ment of the facts, and the comglnining party should call to the attention 
of the court the minor and relevant matters of evidel11.e when an oppor- 
tunity is afforded then1 that may tend to influence ,I verdict in their 
favor and bring the question ug on an n ] ) l ~ a l  from an overruled txscell- 
tion duly entered. 

8. HomicidoMurder-Capital  Felony-Evidence-Verdict-Appeal a n d  
Error .  

Held ,  upon this trial for a capital felony, the evidence was sufficient 
to sustain a verdict of guilty of murder ill the first degree. 

C R I ~ N A L  ACTIOX, t r ied before S. A. Townsend, Special Judge, and  

a j u r y  a t  August  Term,  1987, of HOKE. 
T h e  prisoner was indicted f o r  the  murder  of P a u l  W. Johnson  and  

was convicted of murder  i n  the  first degree. F r o m  sentence of death he  

appealed, assigning exceptions, which appcar  i n  the opinion. 

T h e  deceased lived i n  Raeford  a n d  h a d  a f a r m  i n  the  county six o r  

seven miles dis tant .  T h e  homicide occurred a t  t h e  f a r m  about  2 p.m., 

12 August,  1927. F. P. Johnson,  brother  of the dece,ased, h a d  a gr is t  

mil l  which was not very f a r  f r o m  the  prisoner's house. E a r l y  i n  the  

morning on the  d a y  of t h e  homicide the  prisoner saw t h e  deceased a t  
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Alice Campbell, a witness for the State, said: "I live on Raeford 
Road on the right side, going from Raeford, left side coming from Fay- 
etteville. That is what is known as Raeford Puppy Creek Road. House 
is just short distance from road. I was home on 12 August, 1927. Was 
there about 2 o'clock. I saw Hector Graham and his wife pass there in 
an automobile. Hector was sitting on side of car next to my house. His  
wife on other side. Hector was driving. I was sitting on front piazza, 
just below my door, i. e. ,  on side next to Raeford. I flaw Mr. Johnson. 
H e  was at  the lot. I knew he was in the lot, but I did not know at what 
point. I saw him when he was called out from the lot. Hector called 
him. H e  had just stopped. Car turned a little into the other road, but 
stopped. The engine of car was somewhere about the stump. I could not 
see driver of car when i t  stopped. I could see the other person in  front 
sitting. The other person was Hector's wife. I could hear the engine 
of car to the house. I f  the engine of car stopped, I did not pay any 
attention to it. Hector called Nr .  Johnson. I hear13 the Paul  par t ;  
I don't know whether he Mr.'d him or not. Mr. Johnson went to car 
when Hector called. Mr. Johnson had his hands in his pockets. H e  
went up the Mail Road to car. When he went up to car he put his foot 
on running board. I could see his shoulders. Could not see any part of 
him except his shoulders. I did not see anything happen. The next 
thing I heard happen, I heard pistol fire, and right after the pistol fired 
there was a little racket made, a noise like a child, and then another 
pistol fired; i t  was just all done right at  once, almost. Pistol was fired 
at  car. I could see Hector's wife all the time. I could not see her move. 
I could have seen her if she would have moved. I don't know whether 
Hector's wife shot pistol or not, but I did not see her move. Mr. John- 
son came running, staggering back around the car and fell. Mr. John- 
son wasn't at  car any time before shot was fired-just a few minutes. 
I never could estimate time. There was nothing between car and my 
house to obstruct the view. Car drove off immedi,ately after pistol 
fired; car was going when Mr. Johnson fell. I never 'oeard any fussing 
at car. I never saw any fight. I never saw Mr. Johnson move from the 
position he was in at car until pistol fired. H e  was there, looking right 
at  the car and them." 

The prisoner testified in  part as follows: "I knew Mr. Paul  Johnson 
all his life. I know all of the family. I worked with his father. I had 
known Mr. Paul  27 or 28 years. Mr. Paul  Johnson and me, nor any of 
his family, ever had any trouble. I never had any ill-feeling towards him 
or any of his family. I saw Mr. Paul  Johnson on 112 August. I first 
saw him on that day at  Mr. Fred Johnson's mill, early that morning. 
. . . I left Mr. Curtis's to go home, and going from Mr. Curtis's to 
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my home I must t r a r e l  the P u p p y  Creek Road  to the  crossing of the 
Mai l  Road  a t  1\11.. Johnsoli's place, t u r n  i n  a t  the  M a i l  Road  to go to 
lily house. I did not know t h a t  A h .  P a u l  Jo l imon was a t  tlie f a r m  
unt i l  I got there. I did not expect to sce h i m  a t  all. T l w n  I saw M r .  
P a u l  a t  the b n r ~ i ,  I stoppecl to see if I could gct some work fro111 h i m  
and  see if lie n a i ~ t e d  soiile corn. I h a d  sold M r .  F r e d  s i s tee r~  to seven- 
teen bushels of corn and  I wanted to sell some more corn. TYhen I saw 
Mr .  P a u l  a t  the bar11 1 stopped and  called ( I Iey ,  M r .  P a u l ) ,  and he 
vame to the  car  immet1i:rtely. H c  na lkcd  U ~ J  011 the lcft side of the car  
~ v l ~ e r c  I \\-as sitting. XJ- d i e  had  a bag i n  the car, and  wlieli lie came 
111' to the c2ur lie asked \\.hat was ill tha t  bag. 31. wife rcpliecl, 'I have 
lwc.11 off working.' 1 hat1 a 11-allriiig stick ill the car  betwcen the  back of 
front  seat ant1 coat racli. M r .  P a u l  grabbed the  stick slid s ; d ?  'I will 
learu you 11on- to call me P : ~ u l  .' M r .  l 'aul tool; the, s t i rk  :i11(1 
l o g  i i t t i ~ g  r e  I I c  struck 1 1 1 ~  s i lk  uf the face am1 O I I  the back uf the 
liead, a ~ i d  I gr:~bbecl tlie l ~ i s t u l  nut1 shot 11ii11. Tli(> rclas011 1 11:1t1 the 
stick, 1 11:111 h u r t  111~-  fuot alitl I ~ a i l  het'll using tlic stic*li fu r  ;I I\-alkilig 
stick." Stit.1; l)rotlucwl ill t'ourt a~icl iclel~tifietl as  the  stick ;\[r. Joliliaoii 
had hi t  h im vi t l l .  St ick scaso~ied ilogwuotl, about the usu:~l  size of a 
~ v a l l i i i ~ g  stirk. " I t  mas not broken before XI.. P a u l  struck llic with it .  
IEc s t ruck me riglit tllcrc, on that  bo~re  (iutlicntilig e l~cck  boue), a d  
madc that  big scar a~icl 11c h i t  m y  llcatl u p  tlie~'o am1 u p  there ( i ~ ~ ( l i c a t i i i g  
about tllc liead). I shot liini while lie \v:rs beating 111c.. I ~voulclil't have 
done i t  fo r  nothing. I w:ls just kliocked :dtlletl." 

Q. TYhy did you shoot M r .  J o l l l ~ s o ~ i !  .\. "I cloil't k~ion..  1 just 
~ i a t u r a l l y  was ndtllcd. I I e  lillocketl ilie ail11 assaultetl me  \ \ i t11  tlie stick, 
ir~itl 1 Iiurdly k l i t v  ~ v l ~ a t  .I w:is tloiiig, : i ~ ~ c l  t11o11 ~1-11ellever 11e hi t  I I I V  11e 
kl~ocketl e v e y  bit of t l ~ c  n.attlr ill liie out." 

C J .  Ditl you stol) thcr t~  for  thc, 1)urposc of 1invi11g a n y  figlit or :rltc,rca- 
ti011 with M r .  J o l ~ l i s o i ~ ?  ,\. " S o t  21 bit ill r l i i .  worltl. I ~ i ( ~ v ( ~ r  tlitl 11 ; t \ . 1*  

iio t l i f f h l t y ;  I liked tlic~il all. I 11c.vc.r did 11:rvc I N  trouble \\-it11 ~iol ic  
of tht ' l l~  a t  :111. Tliilt is t l i ~  t r~ t11 .  I i i l \ \ - ~ i ~ ~  lilietl tlielii all. I I<-orkctl 
n-ith t l le l~i  all. Tl'llell I Icft t1lei.c' I n.cwt honir. I t ' s  :I n-o11t1c.r 1 (lit1 liot 
tear u p  tlie car  going 11oin~.  1 tlidn't k~ion-  ~v11:rt I n.as tloiiig; 1 \vas 
l n u t i u g  so had. 1 did not s tay at  lloliic~ 110 lo l~gc~r  than to  ol)cli tile cloor 
ant1 gct out.  I n-cnt to F q - c t t e r i l l e  on Mo~ltl:ty 11101.1iii1g ant1 hurr~11- 
tlcrccl to Slleriff McGcar l~y .  I tried to itlakc lny \Yay tlicre l)c.fore, but 
cwnl(1 not g f t  there. -1 colorctl I I ~ ~ L I I  1)y tliv 11:111ic of T3r'll. \ \ . h i )  l ivm 
about nine miles f r o m  Fayct ter i l l r ,  carr ied rile to Faycttcvillc. I ~vellt  
to h i s  house and  asked hirli to  ca r ry  rtic to Raleigh or Favptter i l le  so I 
could surrender, and lie carricd me to Fayet ter i l le .  T T ' I I ~ T ~  I surrellcleretl 
to Sheriff McGencliy mp face and  eye were swollen, and  the  sore and 
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bruises were on my face where Mr. Johnson struck ml:. The skin was 
broken." Witness at  this time shows scar across his cheek bone to the 
jury. Scar about two and one-half inches long, straight across the 
cheek bone. 

Laura Graham, the prisoner's wife, testified: "I was at  Mr. Curtis's 
12 August. Was there to help wait on his wife. My husband came 
there that day. I left there with him. When we left there we went 
down the highway leading towards Raeford and turned and detoured 
and came around by Mr. Johnson's mill, and Mr. Paul Johnson's farm. 
That was the only way we could travel going home. The main highway 
was under construction. I saw my husband when he came to Mr. Cur- 
tis's. He  was driving a car. Did not see him have any pistol. While 
he was there did not say anything to him about having broken into my 
trunk and getting a pistol. Only thing I said to him, 'I will be ready 
in a few minutes.' We then left there as soon as I ccluld lay the baby 
down and give the lady some milk. I n  going from there home we 
would go by Mr. Johnson's farm. Saw Nr .  Johnson when we passed 
the farm. He  was at the shelter when I first saw him. My husband 
stopped the car and called X r .  Johnson. Mr. Johnson came to car on 
left side. My husband did not say anything to A h .  Jolinson as he came 
to car. When Mr. Johnson walked up to the car, he reached over and 
looked into the car, and said, T h a t  is in that bag there?' and I just 
said it was my bag where I had been off on some work. Mr. Johnson 
then says to my husband, 'Did you call me Paul? '  and Hector replied, 
T e s ,  sir, I did; isn't that your name?' X r .  Johnson says, 'You 9 

don't SOU ever call me Paul  any more,' and he grabbed the stick out of 
the car and struck him. This is the stick that he struck him with. The 
stick was standing behind the seat in the coat rack. Don't know how 
many times he struck him. I t  frightened me so, I threw up my hand 
and began crying. Was not looking at  my husband when he shot him. 
I heard the shots; could not say how many, I was so frightened. The 
licks and shooting occurred at the same time. As soon as shooting 
occurred my husband drove off immediately. Didn'i know when we 
left there how badly Johnson was hurt. We went direct home. Did 
not hear niy husband make any statement about Mr. Johnson that day. 
Have never heard him make any threats against him. H e  always spoke 
nice about him to me. 1 did not know of any trolble b e t ~ e e n  my 
husband and Mr. Johnson." 

Dr. G. W. Brown, the coroner, testified that he had examined the 
body of the deceased and had found two ~ounds-one in the left hand, 
indicating powder burn, and the other between the cwcond and third 
ribs half an inch above the base of the heart. Both vere pistol wounds, 
and the latter mas fatal. The deceased d i d  instantly. 
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The evidence is voluminous, but the foregoing is  sufficient to give the 
background of the legal propositions referred to in  the charge. Other 
evidence is set out in the opinion. Testimony offered in  corroboration, 
or in support or  disparagement of character is omitted. 

Al l to~ney-Genera l  Bm~mnzitf and ~ l s s i s f a n t  Attorney-General Sash for 
flre S f a f e .  

Robinson, Downing Le. Downing for prisoner. 

A ~ a l r s ,  J. I n  the outset of his argument the prisoner impeaches the 
legal sufficiency of the verdict and judgment on the ground that  the 
trial court was without jurisdiction to hear and determine tlic question 
of his guilt. Tlw position is predicatrtl on Alrticle IV, see. 11, of the 
Constitution. I t  is  therein provided that the General Assembly may 
by general lams p r o v i d ~  for the selection of special or emergency judges 
to hold the Superior Courts of any county or district when the judge 
assigned thereto, by reason of sickness, disability or other cause, is  
unable to attend and hold said court, and when no other judge is avail- 
able to lioltl the same, and that  such special or emergency judges shall 
ha\-e the poner and authority of regular judges of the Superior Courts, 
in the courts which they are appointed to hold. Accordingly, the Gen- 
eral llssemhly a t  the scssion of 192 i  passed an act authorizing the 
Gorerrior to appoint four special judgcs, t n o  from the Eastern and two 
from the T\Testern Judicial Division, nliosc terrn should begin 1 X a y ,  
1927, and end 30 Junc,  1929. Judge Townsend v a s  appointed one of 
tlic special jutlges from the Eastern Dirision and was thereby vested 
with "all the jurisdiction nhich is now or may be hereafter lawfully 
exercised by the regular judges of the Superior Courts which they are 
appointed or assigned by tlir Governor to hold." Public Laws 1927, 
ch. 0 6 .  011 3 Xay,  1927, Govrrnor l\lcLcnn assigned Judge To~vnsend 
to hold the term at which the prisoner m e  tried, reciting in the com- 
niis4on illat "by reason of sickness, disability, or other cause, the regu- 
lar judge assigned to hold said term is u~lablt. to attend and hold the 
same." 

TTe find in the rrcord a ccrtificatc. datcd about a month after the trial 
lint1 h e n  concluded, that the resident judge had been "available to hold 
thr  court." This Court has jurisdiction to review upon appeal any de- 
cision of the courts below upon any matter of law or legal inference 
(Const., Alr t .  IV,  sec. 8) ; but i t  cannot consider a paper which, unre- 
lated to the trial, purports upon its face to have raised an  issue of fact 
after the adjournment as to the recitals set forth in the commis~ion 
g i ~  en the presiding judge. 

30-194 
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At  no time during his tr ial  did the prisoner assail the validity of the 
commission; his challenge first appears in his assignments of error. I n  
8. v. I la l l ,  143 N. C., 710, 713, i t  is said that jurisdirtion is never ap- 
plied to any question touching the existence of the court itself and is 
liot conferred until the court designated to esercise ~t has been brought 
into being according to the mode prescribed by law. I f  it  be granted 
that tlw priso~ler i ~ ~ t n i t l c d  to say, not that rlie court, if kgnlly orgauizcd, 
liad no jurisdiction of the crimp, but that it was called and organized 
witllout authority of law, his position is tione the more farorablc. 1 1 1  

llolding the court Judge Townsend served in the capacity of a judge 
d~ j u re ;  pursuant to constitutional and statutory authority he was in 
the exercise of his office as a matter of right. But  if llc had been judge 
d c  facto as defined in S. v. L c ~ r ~ s ,  107 S. C., 967, his (duties, discliarged 
under color of a valid appointment, ~ o u l d  have been :oliclusiw, not as 
to the State perhaps (33 C. J., 971, sec. 101),  but as to the public and 
the rights of third parties. 111 People L .  S f a t o n ,  7:) S.  C., 546, the 
Court obser~ed,  "And we think i t  may now be co~~sidcred  as settled by 
our ow11 decisions and by the Ellglidi an11 American cases slid by the 
test-uriters, that  there is no difference between the acts of de factor and 
tic jurc officers so far  as the public and third pcrsons are concerned." 
Tlie rcsult is that ill any 7 iew of tllc case the prisolier's first esceptioli 
rnuqt be overruled. Il~r?.l;e 2). El l io t t ,  16 X. C., 355 ; Gilliarn v. Riddirk, 
ibid., 368; S. v. Spcahs,  95 S. C., 689; S. v. l ' u r n ~ r  119 X. C., 8-41; 
S. v. l f a i l ,  supra;  S. c. T1700d, 175 S. C., 809; S. is .  ; l I o ~ ~ f a p e ,  190 
K. C., 841. 

The second exception relates to the testimony of the witness Evers. 
IIc said tliat about tell days brfore the liomicitle the prisoilcr had told 
him that  the dcceascd "had had some talk about him, and he  n as going 
to get eren with him." I t  is coutci~tletl for the dcfrnscx that  t l m e  words 
do i ~ o t  impprt nlalicc, ant1 tliat without them there is no evitlrnce of 
v c l l  i n a l i c ~  aq tends to cstahlish premeditation and tlclibcration. The  
Ivisoncr's declaration w:is i11 the nature of a threat;  hcilce the testi- 
moriy was not incompetent. 111 14'. L ? .  E'osfcv-, 130 N. C., 666, eridence of 
a tlirrat made a month before the honiicicle was held admissible as tend- 
illg to elto~v malice and as '(some eviclence" of prcnlrditation and de- 
liberation. I f  the evidence was competent for any purpose there would 
hare  been error in cscluding it. S. 1'. B u r t o n ,  173 S. C., 939; S .  v. 
. Johnson,  176 ?J. C., 722; S .  2%. B a i f y ,  180 N. C., 722; S. 1 ) .  T'a~iqhaa. 
186 3. C., 739. 

Mrs. Doss Bowen was permitted to testify that  a short time before 
the homicide the prisoner took i t  pistol from his pocket in her presence 
and in the presence of his  wife, ~vhereupon the latter addressing her 
husband remarked, "You broke in my trunk and got it." This was 
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objected to ;  but the objection was properly overruled. Although the 
wife is not a competent witness against the husband in  the trial of a 
criminal action, her declarations made in his presence, and in  the pres- 
ence of a third party, and naturally calling for some action or reply if 
untrue, he remaining silent, are admissible in  evidence. S. v. Record,  
151 N .  C., 695; S. v. Randal l ,  170 N .  C., 757, 762; S. v. McKinney, 
175 X. C., 784; S. c. E v a n s ,  189 N .  C., 233. I t  is suggested that  
without regard to this principle the wife's statement had no reference 
to the homicide arid was made, if at all, before the commission of the 
crime. The evidence was competent i n  that  i t  tended to show the pris- 
oner's possession of the pistol a short while before he came to the f a rm 
and called the deceased to the car, for a t  this time the prisoner had not 
testified or admitted the homicide. 

The deceased was killed about 2 o'clock on F r iday ;  on Monday morn- 
ing the prisoner surrendered himself to the sheriff of Cumberlancl 
County. The  State offered evidence to show that  search had been made 
for the prisoner immediately after the death, and thereafter without 
break until the first of the next week. The purpose was to show flight, 
and flight is a circumstance to be laid before the jury as having a ten- 
dency to prove guilt, although as his  Honor correctly instructed the 
jury, i t  is not evidence of premeditation or deliberation. S. v. Foster,  
supra;  S. v. Tafe, 161 K. C., 280. Fruitless search may be shown by 
laymen as well as by officers of the law. 

I t  is urged for error that  his Honor failed to state the evidence in a 
plain and correct manner and to declare and explain the law arising 
thereon. C. S., 564. I n  reference to the first of these clauses it may be 
said that  recapitulation of all the evidence is not demanded and that  the 
requirements of the statute in this respect are met by presentation of 
the principal features of the evidence relied on respectively by the prose- 
cution and the defense. An omission from the charge of an important 
feature of the evidence should be called to the attention of the court 
before the verdict is returned. This  opportunity was given the prisoner's 
counsel, the judge inquiring near the close of the charge whether he had 
overlooked any of the contentions. Only one was suggested, and i t  was 
submitted to the jury. S. v. Grady, 83 N. C., 643; S. v. Pritchett, 106 
N. C., 667; B o o n  v. Murphy, 108 N. C., 187; S. v. Ussery, 118 N. C., 
1177. 

Concerning the necessity of declaring and explaining the law i t  has 
been held in  quite a number of cases that  nothing more is required than 
a clear instruction which applies the law to the evidence and gives the 
position taken by the respective parties as to the prominent and con- 
trolling features which make for the ascertainment of the facts. We 
adhere to the well settled principle so clearly enunciated in  Merrick's 
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casc t h a t  a judge i n  h i s  charge t o  t h e  j u r y  should present every sub- 
s tant ial  and  essential fea ture  of t h e  case embraced wi th in  the  issue and 
ar is ing froni  the  evidence; and  n e  would not hesita e to declare ally 
mater ial  departure therefroin substant ial  cause f o r  n new trial.  8. v. 
N l ( o r ~ l i ,  1 7 1  N. C., 788, 703. B u t  we have not discovered i n  this casc 
a n y  such disregard of tlie s ta tute  as  calla fo r  the  application of t h ~ s  
salutary doctrine. 

T h e  seventh and  eighth exceptions a r e  so obviouzl;; ulitcnablc as  to 
r e q u i r e n o  comment;  as  to the l i i~l t l l  v e  f i l ~ d  no e ~ i t l ~ n c e  to 1\11ich the 
doctrine of cool i~lg t ime should l iarc  h e n  appl~ec l ;  autl i n  the  instruc- 
tion as  to  retreat ing to aroitl  a menaced encounter have found 110 

error  of nliicll  the  prlsoner r a n  rc: iso~iabl j  co~iiplain.  Tlic eleventh autl 
t \ \  elftli csceptions nlso a r e  I\ itliout suhst:lntial n ~ e r i t .  In the recital of 
tllc prisoner's contentiolls the  cause lie assigllctl fo r  his  conduct af ter  
tlie l io~~i ic i t l c  n~l t l  fo r  l ~ a \ i l ~ g  lioine was  c1e:lrly s tnt td .  If tlicre \ \ u s  
error  i n  s e t t i ~ g  out  the colitentio~is nhicl l  a rc  t h e  subjcct of the tli lr- 
tcwitli, fourteenth and  fifteenth esceptioni,  i t  shoulcl ]la\ e becn pointt tl 
out ~vl ien correctiolls of th i s  character  were requested by the court.  
S. c. . I s / I ~ N L ~ w ,  IS; S. C., 717;  S. C. I?eaga l~ ,  IS3 S.  C. ,  710;  S.  v. Lz f t l c ,  
1 7 1  N. C., 800. 

Tlie esception last to be con>iclcretl was taliell to tlie court's refusal to  
nitliclran, f roni  tllc j u r y  tllc q u c 4 o n  of murder  i n  the first degree. I t  
is argued tha t  there n a s  110 c~ itlcnce of premetlitatioil and deliberation; 
but  x e  cannot concur. T h e  el ide11ct1 of sclf-dt~fense \\ as a t  least subject 
to  doubt. T h e  pr i so~lc r  said tha t  n l ~ c l i  11c a r r i ~  ctl a t  he f a r m  the  stick 
n it11 nliicli  t h e  dcceasctl nbs:~ultctl h i m  n as "in the ca r  between the  
back of the  f ron t  seat and  the coat rack." H i s  wi f r  testified: "I did 
not see tlie stick ally inore a f t c ~  t h e  shooting un t i l  , ~ f t e r  I got h o ~ n e .  
hTcst t ime 1 sa\\ i t ,  i t  was b c t n c e ~ ~  the c o ~ t  rack ~ I I J  tlie scat, the  same 
placc ~t \ \ ; I *  bcforc the sllootillg." This ,  m1c1 e~i t ier icc~ of t h e  threat ,  of 
tlie n a y  ill n h i c h  tlie pistol had  becn procured, and  of circumstances 
e ~ p l a i n c ~ d  by t u o  C J  c - n i t ~ ~ c s s e s ,  if Idic vcd by tllc jury, foririetl a 
wquencc of i~icitlellts ful ly  I\ a r ran t ing  tho finding t h a t  the dcatll of t h e  
tlcccascd was tlie r ~ u l t  of a precouceivol purpose. S. v. XcCormac, 
116 S. C., 1036:  ,q. 1 % .  Do~tdc i r ,  11s S. C., 1143;  15'. c. Daniels,  1 6 4  
S. C ,  -164; S. 1 % .  I , o l ( l t r c c ,  178 K. C., 7G2. 

I n  r c ~ i c n i ~ i g  the sc\ cral  assignments of e r ror  we have not been inad- 
vertent to t h e  ~ r a l i t y  of thc? judgment. 111 the interest of h u m a n  l i fe  

? 
we l i a ~  c e s m n ~ n c d  thv excp t ions ,  the evidence, the  instructions, t h e  
ent i re  record, ant1 \ \ c  nre u ~ ~ n h l c  t o  see ullcrein the  prisoner has  just  
ant1 legal ground for  tlenianding a nen. trial.  

N o  error .  
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J. B. RICIIAItIiSON r. SOFTHERS SURETY C O X P A S Y  

(Filed 2 November, 1027.) 

Master and Servant-Employer and Employee-Xegligenc-Evidence- 
Konsuit. 

JYliere there was evidence that the l)laiiitiff was employed to load rock 
in a field for the construction of a l~ighway, requiring tlie bursting of n 
rocli with a sledge hammer wlic~n too large for loading, and that the 
i n j u r y  in  suit was canscd 11s a ~ ~ a r t i c l e  of s tone flying iiito his rye from 
t l ~ e  stroke of thc hammer upon the rock, i t  is insufficient evidel~ce of the 
emploger's ucgligeilce tliat he failed to furnish the l~laintiff with goggles 
to llave protected his eye, nothiiig else :ly)l~earillg. 

, ~ I ' E A L  by plaintiff from F'inley, J., at i lpri l  Term, 1927, of I~SHE.  
Affirmed. 

Action to recover damages for personal injuries sustained by plaintiff 
while a t  work as an employee of defendant. 

From jutlgnlent dismissing the action as upon nonsuit, a t  the close of 
the evidence, plaintiif appealed to the Supreme Court. 

T .  C .  Uouie and C. TI'. Higgins for plaintiff. 
Buark & Fletcher and C.  11. G o ~ e r  for defendant. 

PER CURIAJI. Plaintiff, an  employee of defendant, was engaged in 
loading rock, in a field, to be hauled to arid uspd in the construction of a 
highway. Some of the rocks were too large to be loaded. Plaintiff mas 
instructed by his foreman to burst these large rocks with a sledge ham- 
mer furnished him for that  purpose. While bursting a large rock with 
tliis hammer, a piece of the rock flew u p  and hit him in  the eye, injur-  
ing it. 

Plaintiff alleged tliat defendant failed to furnish him with goggles or 
wire screens, to be used while bursting the rocks, for the protection of 
his eyes, and that such failure was negligence, causing his  injury. Upon 
the facts of tliis case it cannot be held that it was the duty of defendant 
to furnish such goggles or wire-screens to p l a i n ~ X  for his protection 
while engaged in the vo rk  for which he was employed. Plaintiff's 
injury, upon all the evidence, was due to an accident, and was not 
caused by any negligence of defendant. The  judgment dismissing the 
action is sustained by TPhitf v. Rand, 187 N. C., 805, and by Fore v. 
Geary, 191 N .  C., 90. The  judgment is  

Affirmed. 



470 I K  THE SUPREME COURT. [I94 

R. L. HOLMES, ADMINISTRATOR OF ROBERT L. HOLMES, JR.. DECEASED, v. 
C. R. WHARTOS. 

(Filed 9 November, 1927.) 

1. Courts-Clerks of Court-Jurisdiction-Executors and  Administrators 
J u d g m e n t t i C o l l a t e r a l  Attack. 

Esrept when the clerk of the Superior Conrt having jluistliction of tile 
issuance of l e t t ~ r s  of administration issues them. when the 1):ll'ty is not 
dead, no jurisdictional fact is rai-ed, and where he ha\ fount1 :IS n f , ~ c t  
before issuing the letters that  he died domiciled in hi, coul~ty ;~ccortli~lr: 
to the statute, C. S ,  1 ( 1 ) ,  the fact of his (1onlit.ile C ~ I I  110t l ~ t ,  colli~tel.:~ 1) 
assailed. 

2. Same-Actions-Automobiles-Negligence. 
Where the plaintiff sues to recover da~nages cau\etl hy the ~~ezl igtwt  

driving of detendant's automobile on n highway, t1wlar;itioils of tllc 
deceased tending to show that his death wa.; ca~~secl  by defects in the 
auto truck he was driving tit the time and not by the neglige~lt driving of 
defendant's automobile, are  ii~coiupetent as  purx t c s  gcstcr', wheil in;~ctc~ 
after the injury was received by him which caused hi< tlcath 

3. Same-Trusts-Evidence-Declarations Against Interest. 
Where an ad~ninistrator sues to recover tlirmilges for thc wrongfr~l 

death of his intestate, he acts ill tht. nature of a trnqt6.e for tlioie amoll:: 
whom the recovery is to be distri1)uted untler our statute, ant1 the dec a-  
rations of the deceased are not competent a s  ndlnihsiolls against intere+t. 
as  he, being dead, can have 11o iilterest therein. 

4. Evidence--Dying Declarations-Statutes. 
Dying declarations to be competent must be based iipon the e s t i ~ b l i ~ h -  

ment of certain preliminary facts, and otherwise they are inadmissil~lc 
as  hearsay. C. S., 160. S .  v. I.'ra?tklitl, 192 S. C., 723.  

APPEAL by  defendant  f r o m  Blidycttc, J., a t  Second &lay Term,  1927, 
of ALAMANCE. NO error .  

Action to recover damagm resulting f rom the dcs th  of plaintiff's 
intestate, alleged t o  have been caused by the  negligen: operation of a n  
automobile by  defendant on the  S ta te  H i g h w a y  i n  Rockingham County. 

T h e  issues were answered as fo l lo~vs :  
1. Is  t h e  plaintiff the  legal administrator  of Robert  L. Holmes, J r . ,  

as  alleged i n  t h e  compla in t?  Answer:  Yw. 
2. W a s  the  plaintiff's intestate  in jured  and  killed 1sy the negligence 

of defendant, as  alleged i n  the  compla in t?  Answer :  Yes. 
3. Did the  plaintiff's intestate by h is  own negligence contribute to  his  

own in jury  a n d  death, a s  alleged i n  t h e  answer?  Answer:  No.  
4. W h a t  damages, if any, is  t h e  plaintiff entitled to  recover of the  

defendant  by reason of t h e  i n j u r y  and  death of plaintiff's intestate? 
Answer : $10,000. 
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F r o m  judgment  i n  accordance with t h e  verdict, defendant  appealed to  
the Supreme Court.  

ll. F.  Xa!jberry, J .  Dolph Long, Brooks, Parker, Smith Le. Wharfon 
and TI ' .  II. Holderness for plainfiff. 

Glideu~dl,  Dunn, Le. Gujynn and King, Sapp R. King for defendant. 

C o m n s ,  J .  Defendant  i n  his  answer denies the allegation i n  the  
complaint t h a t  plaintiff is  the  l a x f u l l y  appointed a n d  legally qualified 
administrator  of the deceased, Robert L. Holmes, J r .  H e  alleges t h a t  
a t  the  t ime of liis death, deceased was domiciled i n  Rockirighanl a11t1 
not In Allamance County. H e  contends tliat the appointment  of plairl- 
t iff as ndniinistrator of Robert  L. Holmeh, J r . ,  deceastd, by the  clerk 
of the Superior  Court  of Alxma~ice  Coulity \ \ as  void, fo r  tha t  said de- 
cct~sctl n a s  not a t  or i n i n ~ e d ~ a t e l y  prer ious to liis deatli, domiciled ill 
Allanlance County. C. S., 1, subsec. 1. 

Upon tlie issue thus raiscd hy t h e  pleaclings, and  submitted to the  
ju ry  at  the t r ia l ,  plaintiff offered :is e ~ i d e n c e  the  record i n  the  office of 
the clerk of the Superior  Court  of L l la i~mnce  County of the appoint-  
ment and qualification of plaintiff as  administrator  of his  intestate. I t  
a p l ) ( ~ ~ r d r o ~ ~ l  said record tliat i t  mas satisfactorily proven to said clerk 
that  Robert L. Holmes, J r . ,  la te  of -1lamance County, is  dead, and tha t  
Robert 1,. Elolmcs, plaintiff Iierein, is entitled t o  the adininistration of 
tlle cqt:rte of the  dcccasetl. Upon  the qualification of plaintiff as  ad- 
n~in i s t ra to r ,  accortlil~g to l a ~ v ,  pursumit to his-appointn~ent, tlie letters 
of aclrni~iistration, n h i c h  Tvcre offered in  erldence by the plaintiff,  were 
duly issued to Iii~il .  

Y'he foregoing record and  letters of atlnliliistratiori v e r e  proven hy 
the clerk of tho Superior  Court  of Alnmanc~e C'ounty, wlio tcstlficd as  a 
nitness  fo r  plaintiff nit11 respect thereto. Upon his cross-exa~iiinntio~i 
of this  witneis t l c fen t la~~t  undertook to slio~v tha t  a t  the  t h e  of liis 
death the  deccascil was not doniiciletl in  L l l a ~ ~ i a r i c c  County. P l a i ~ i t i f f  
objected to all  quc,stions atltlrcssc~l to  tlic ni t lwss f o r  tlic purposr  of 
a t tacking the  \ nlidttv of tlie letters of a t l l i~~l i i s t r : r t io~~.  T l m e  objcct iol~s 
Tier? subtained nntl t1cfend:uit t i~cepted.  I n  response to  questions acl- 
d r c w d  to them 1,) the court,  drfendant 's  counsel s ta ted tha t  it  n a s  their  
purpose (luring the  progress of the t r i a l  of this  actiou to a t t w k  the  
~ : i l ~ t l i t ~  of the  le t tcr t  of ntlministr:ltion, isiued to tllc plaintiff by the 
c l ~ r l i  of tlie Sul)crior Court  of Allunmricc County, upon the ground t h a t  
said letters, ant1 the  order pursuan t  to ~ ~ l i i c h  they were issucd, were 
lo id ,  f o r  tha t  dcceasctl, a t  t l i ~  tinic of his  death, n a s  not tloniiciled i n  
said cou l~ ty ,  and that  the clerk of the Superior  Court  of said county, 
for  tha t  reason. \ \ as  without ju~ist l ic t ion.  T h e  court thereup011 an-  
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nounced t h a t  he would rule  t h a t  evidence to t h a t  efflxt was  i n c o m ~ e  
tent,  and  t h a t  same would be excluded. Defendant  excepted to this  
ruling, and  i n  deference thereto offered 110 evidence with respect to  the 
domicile of the deceased a t  and immediately preceding his  death. 

Defendant 's first assignment of e r ror  up011 h i s  appeal  to this  Cour t  
is bnscd upon  his  esceptions to  the  r ~ f u s a l  of the  court to permit  h im to 
offer cvidencc tha t  a t  his  death p l n i ~ i t i f ' s  intestate was not domiciled i n  
Slamaiice County, and  thus  to- a t tack collaterally, ill this  action, the  
val idi ty  of plaintiff's nppointintwt and  qualifications a s  administrator  
of dcccased. Tliis assignment of w r o r  cannot be sustained. T h e  rul ing 
of tlic court upon the t r i a l  is sus ta i~ led  by the dccisioi of this  C o w t  i n  
7'!jr1. c. Lumber Po., 183 K. C., 274, ill wlticll i t  is  held tha t  juristlictiou 
nit11 ~.espcct to the appointment  of a11 atlininistrator clf a decensed per- 
son, whcu o11cr ncquired, cannot  bc collutcrally impearlied. I n  support  
of this decision h'alc71!r7o~- I ? .  O u e r t a ~ r ,  13s S. C., 396, is  cited i n  the  
opinion n r i t t c n  by aLtla.ms, ,T. r11 tha t  c a w  F a n n  v. .R. R., 153 N. C., 
1:16, is cited ~ v i t l i  npprov:11. I n  tlie l a t t r r  case I I d - e ,  J., writ ing for  the  
Court,  says :  "In this  d a y  and  tinle, and  undcr  our  prescnt system, i t  
seems to be generally c o n c o d ~ d  t h a t  the dccrccs of probate courts,  when 
act ing n i t l i in  the scope of their  powers, should be considered and  dealt 
with as  orders and  decrees of courts of gcneral jurisdiction, and  where 
jurisdictiou over t h e  subject-n~:lttcr of inquiry h a s  been properly ac- 
quired tha t  these orders and decrecs a r e  uot as  a rule subject to  col- 
1atcr:ll attack. T h e  fncts w r y  gcncrally rrlcognized as  jurisdictional a r e  
stated i n  R c v i w l  1 6  (now C. S., Ar t .  I, see. 1) to be t l ~ t  there must  be a 
clcmcle~lt; tha t  h c  d i d  donlicilcd i n  the  connty of the  calcrk nlicre appl i-  
cation is  made, o r  that ,  having his  do~nic i le  out of this  State ,  lie died 
out of tlie Statc ,  l e a \ i ~ i g  assets i n  sucll c o u l ~ t y  or  asseLs have thereafter  
come into such couiity; lltlving his  domicile out of t h r  State ,  he (lied ill 
\ tlw c o u ~ ~ t y  of such clcrli, l t ~ \  i t ~ g  ass( ts a ~ ~ v w l ~ c r e  i n  tlw State, or assets 

1i:~ve tllercnfter come into tlic State .  ailti \ r l ~ c r c  on al)plicntion f o r  let- 
ters of ntlininistration, t l~esc  fncts appe:lr of record, the question of t h c  
qualific~atio~l of t h r  court's nppointw t ' a ~ i ~ i o t  be co1l:ltcmlly assniled." 
Sec, also, l T T 1 ~ c l r f o n  v.  111s. Cn., l i S  S. C., 133. and  Reyrrolds v.  Cot ton  
JJ i l l s ,  177 S. C., 412. 

I n  the illstant caw. tllc facts  u p o ~ l  n111('11 the rlcrk. of tlic Superior  
Court  of A\lninancc C o u t ~ t y  n y u i r r d  jurisdiction with respect t o  tlie 
ndininistrntion of the cstate of Robert  Ti. IIolmcs, J r . ,  appcar  upon t h e  
r t ror t l ,  to n-it : (1) tha t  the date  of the  appl icat ion f o r  letters of atl- 
minis trat ion upon hir  cstate, lie was tlcntl: ant1 ( 2 )  tha t  a t  the  (late of 
his  death, or immediately previous thereto, he was domiciled i n  said 
county. These juristlictional facts  llaxing been satisfactorily proven to 
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the court, i t  exercised its statutory jurisdiction, and maae the appoint- 
ment and issued to its appointee letters of administration. I t s  juris- 
diction with respect to the subject-matter cannot be impeached col- 
laterally, except by allegation and proof that  a t  the date of the applica- 
tion for letters of administration upon the estate of Robert L. Holmes, 
Jr . ,  he was not dead. I n  that event the court mould have had no juris- 
diction with respect to the administration of his estate, and its appoint- 
ment of plaintiff as  his administrator would be void. The  order mak- 
ing the appointment being void, could be attacked collaterally. Clark v. 
Homes, 189 N. C., 703, and cases cited in the opinion of Varser, J. The  
order appointing plaintiff as administrator of the deceased, is not subject 
to collateral attack, however, upon the ground that  deceased was not 
domiciled a t  or immediately previous to his death in Alamarice County. 
The  finding of fact by the court, with respect to the domicile of deceased 
is  conclusive, in this action. Such finding could be questioned only by 
direct attack upon the validity of the order appointing plaintiff as ad- 
ministrator of his intestate. The  ruling of the Court is  sustained by 
authoritative decisions of this Court and is in accord with well sustained 
principles. I t  is supported by a sound public policy. 

The  statute in this State with respect to probate jurisdiction pre- 
sumes, of course, that  the person upon whose estate letters of adminis- 
tration are sought, is dead a t  the time application for such letters is 
made. N o  court has probate jurisdiction of the estate of a living per- 
son-that is, jurisdiction to probate his will, or to grant  letters testa- 
mentary or letters of administration with the will annexed, or letters of 
administration in cases of intestacy. Such jurisdiction, in the very 
nature of the case, can be exercised only when the person is dead. 
Therefore, the death of the person upon whose estate letters of adminis- 
tration are sought, is in all cases a jurisdictional fact, in the absence 
of which no court can make a valid order with respect to the atlminis- 
tration. Letters of administration may be attacked collaterally upon 
the ground that  the court was without jurisdiction to issue them, for 
that the person alleged to be dead. a t  the date of the application was in  
fact then living. 

When, however, the death of the person upon whose estate the letters 
were issued, is admitted or proven, the statute confers jurisdiction upon 
the clerks of the Superior Court of the several counties of the State. 
The  clerk in each county, has jurisdiction in probate matters, within 
his county when certain facts, as set out in the statute, have been estab- 
lished. When these facts are found by the clerk upon application to 
him for the issuance of letters of administration, he proceeds a t  once to 
exercise his statutory jurisdiction. The  validity of his orders, made in 
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the exercise of such jurisdiction, cannot be impeached, collaterally, by 
evidence tending to show that  the facts with respect to the domicile of 
the deceased, etc., are otherwise than as found by him. Hi s  jurisdiction 
in so f a r  as i t  is dependent upon the facts set out in the statute, is con- 
clusive, unless made the subject of a direct attack by a party in  interest. 

P la in t i f l "~  intestate sustained his fatal  injuries when a truck which 
he was driving on a State highway in Rockingham County, struck a post 
standing on the side of the highway. Evidence offered by the plaintiff 
tended to show that  immediately before the truck struck the post defend- 
ant, who was driving an automobile on said highway, just ahead of the 
truck, by his negligent operation of the automobile, caused plaintiff's 
intestate to swerve from the highway in  order to avoid striking the au- 
tomobile with the truck, thereby causing said intestate to lose control of 
the truck, with the result that  i t  struck the post, thus causing his inju- 
ries and death. The  evidence further tended to show that  but for the 
act of plaintiff's intestate in swerving the truck from the hard surface 
of the highway, i t  would have struck defendant's automobile, and prob- 
ably caused serious, if not fatal, injuries to defendant. 

Defendant excepted to the exclusion by the court, upon plaintiff's ob- 
jections, of testimony of several witnesses, to the efl'ect that  immedi- 
ately after the truck struck the post, and after plaintiff's intestate had 
sustained his fatal  injuries, he made a statement that  there were no 
brakes on the truck, and that  he had so informed his father, the plain- 
tiff, that  morning; that he  mas unable to control the truck because it 
had no brakes. Assignment of error based upon these  exceptions are not 
sustained. 

N o  statements of deceased with respect to the condition of the brakes 
on the truck, tending to show that  such condition was the cause of the 
injuries, which he had sustained prior to the making of such statements, 
are admissible upon the principle of pars rei g e s t ~ .  Such statements, 
upon the facts appearing in this record, were not spontaneous declara- 
tions uttered a t  the time of the occurrence, but were narrative in char- 
acter, made after the occurrence which had resulted in the injuries. 
They do not come within the exception to the rule excluding hearsay 
testimony as evidence. Young v. Sfewarf, 191 N. C., 297, and cases 
there cited. 

Nor can such statements be held competent as de1:larations against 
interest. Whatever may be the holding in  other jurisdictions, this 
Court has held in  Dowell v. City of Raleigh, 173 N. C., 197, with 
respect to actions for wrongful death, that  while the statute requires the 
personal representative of the deceased to bring action for damages for 
such death, he  acts in such respect i n  the nature of a trustee for the 
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beneficiaries under the statute, the right of action depending entirely 
upon the statute, operating after the death, in which decedent can h a w  
no interest; and that ,  therefore, the declarations of the decedent made 
as to the character o r  cause of 'the occurrence are inadmissible as sub- 
stantive evidence. 

The  authorities sustaining this holding, and the principles support- 
ing these authorities are set out and discussed by TT'alker, J., in his 
opinion in DOLL~EIZ V .  Cify of Raleigh. This case has been cited with 
approval i n  A v e r y  v. Urantley, 191 N .  C., 399. 

The statements of the deceased offcred as evidence were not admissi- 
ble as dying declarations, under C. S., 1 G O .  I t  does not appear that  
such statements were made under contlitions which are recluired for the 
admission of dying declarations as an exception to the rule excluding 
hearsay testimony as evidence. S .  a .  Franklin, 102 S. C., 723. The 
dying declarations of a deceased person for nllose dcath an action has 
been brought under C. S., 160, is competent as evidence, provided the 
preliminary facts are made to appear. Southre11 c. R .  R., 189 N .  C., 
417. Otherwise they are not admissible. 

We have examined the other assignments of error, relied upon hy 
defendant upon his appeal to this Court, and discussed at length in  the 
briefs. These assign~nents of error arc based chiefly upon exceptions to 
instructions of the court in the charge to the jury, and upon exceptions 
to the refusal of the court to give instructions as prayed by defendant. 
They cannot be sustained. I t  is lieedlcqs to discuss them seriatim. W e  
find no error on the record. There was sharp conflict in the evidence 
pertinent to the issues which involve defendant's liability for the death 
of plaintiff's intestate. There was no motion for judgment as of non- 
suit, and as we find no error in matters with respect to which this Court 
has jurisdiction, the judgment is affirmed. 

No error. 

BO.1KD O F  COMJIISSIONERS O F  G R E E S E  COUNTY AND J. I,. EDWARDS, 
TRE~SCRER, V. FIRST KATIONBL BANI< O F  SNOTV EIILL ET AL. 

(Filed 9 November, 1927.) 

Banks and Banking-Merger-Voluntary Dissolution. 

When an e-iisting bank is absorbctl hy  anothcr bmik, it is in effect, :I 

voluntary diwolution of the bank thus tnlirn over. 

Same-Statutes-Liability of Shareholders-Contracts. 
The additionz~l liabilities of :I qtochlloltler in a Sntional lmnk to tllat 

ordii~arilg existing as to shareholders i n  other corporntions, arises by 
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operation of a statute at  the time the stock was purchrised, as secondary 
to the general liabilities of the bank, and not as express or implied 
promise to pay by contract. 

3. Sam~ourts-Jurisdiction-Federnl Courts. 
A bank organized under the Federal laws whether il: has entered iuto 

liquidation voluntarily or not, is under the control of the Comptroller of 
the Currency of the United States, and the question of the enforcement of 
the additional liability of its stockholders is one falling alone within the 
jurisdiction of the Federal Courts. 

APPEAL by defendants from Cranmer, J., a t  February Term, 1927, of 
GREENE. 

Plaintiffs brought suit against the First  National Bank of Snow 
Hill, its officers, directors and stockholders for the appointment of a 
receiver for said bank to the end that  the stockholders be assessed to the 
full  par  value of their stock for the benefit of the creditors and the de- 
positors of the bank. 

T h e  material allegations in  the complaint may be summarized as 
follows: (1) The First  National Bank of Snow Hi l l  wss organized as a 
National bank with a capital of $50,000; ( 2 )  it  was appointed financial 
agent of Greene County; (3)  the county turned over to i t  as such agent, 
besides current county funds, $300,000 derived from the sale of bonds 
issued by the county for the purpose of building hardsurface roads; 
(4)  the county ordered the bank to pay this amount tcl the State High- 
way Commission; (5)  the bank was not able to do so, but aoknowledged 
the State Highway Commission as i ts  depositor to the amount of $300,- 
000; (6)  unable to pay cash i t  gave the commission a penal bond to  
make good the deposit, the sureties being of doubtfal solvency; (7) 
afterwards the Legislature authorized thc? board of sommissioners to 
receive from the commission the evidenw of i ts  d e p x i t  (P.-L. Laws 
1927, ch, 426) and provided that  the commission should thereupon be 
released and discharged; (8) the plaintiffs now own the deposit; (9 )  
i n  December, 1923, or January ,  1924, the First  National Bank of Snow 
Hi l l  was absorbed by and merged into the Bank of Greene, a State 
bank licensed by the Corporation Commirsion with a capital stock of 
$25,000; (10) the Bank of Greene agreed to assume and pay '(all debts, 
depositors, and creditors of the First  National Bank of Snow Hill,  save 
and except the stock liability of the stockholders"; (11)  a t  the time of 
the merger the Fi rs t  National Bank was insolvent and its officers, di- 
rectors and stockholders effected the merger with intent to hinder, delay 
and defeat i t s  creditors and depositors; and (12)  the Bank of Greene 
is insolvent, a receiver therefor having been appointed 25 September, 
1925. 
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The  dates of various transactions are not given in the complaint, but 
from the act of 1927, which is referred to in the complaint, i t  appears 
that the deposit of $300,000 in the First  National Bank was made by 
the county about 1 July,  1921, and that  denland for payment mas made 
by the commission on 29 November, 1022. 

The  defendants demurred to the complaint on the following grounds: 
(1)  The complaint does not state a cause of action; (2 )  the Superior 
Court of Greene County was without jurisdiction to hear and determinp 
the alleged cause of action; ( 3 )  if a cause of action exists it can bc 
maintained only by the State Highway Commission; (4 )  if the board of 
commissioners had any right to or interest i n  the deposit in the Bank of 
Greene it arose out the transfer by thc conlmission under the special act 
of the Legislature, and the plaintiffs have no claim against any depoiit 
in the First  National Bank of Snom Hi l l ;  (5)  under the direction of 
the Comptroller of thc Currency the First  National Bank of Snom Hill  
was dissolred and liquidated and the plaintiffs hare  no enforceablr 
claim against the bank or the defendants. 

The  demurrer was overruled and the defendants excepted and ap- 
pealed. 

George H .  Lindsay for plaintiffs.  
L. I .  Hoore and J .  Paul Frizzelle f o r  defendants. 

ADAMS, J .  I t  is alleged in the complaint that  i n  December, 1928, or  
January,  1924, the First  National Bank of Snow Hill,  which had pre- 
1-iouslp conducted a general banking business under the license and 
supervision of the Comptroller of the Currency, was absorbed by and 

, merged into the Bank of Greene. This in effect is an  allegation of 
voluntary dissolution. On 25 September, 1925, a receiver was ap- 
pointed for the Bank of Greene, which was insolvent, and in Junc,  
1926, the present action mas brought i n  the Superior Court of Greene 
County to procure the appointment of a receiver for the First  National 
Bank of Snow Ri l l  with a view to assessing the stockholders therrof to 
the amount of their stock a t  its par value. The  crucial questions arp 
whetlier the Superior Court of Greene County had jurisdiction and 
\vhether the plaintiffs can maintain thrir  action. 

National banks can be organized only upon the conditions and in the 
mode prescribed by the acts of Congress, and when organized they are 
subject to the provisions of the Federal l a~v .  U. S. Compiled Statutes, 
9657 et seq.; R. S., 5134; 12 U. S. Code Anno., see. 22. I n  ,tIcCulloch 
v. Maryland, 4 Wheat., 316, 4 Law Ed., 579, Marshall, C. J., elucidat- 
ing the principle that  the Constitution and the laws made in pursuance 
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thereof are supreme and that they control the constitution and laws of 
the respective States, defined it as a principle "which so entirely per- 
vades the Constitution, is so intermixed with the materials which com- 
pose it, so interwoven with its web, so blended with its texture, as to be 
incapable of being separated from it without rendering i t  into shreds." 
And in Davis v. Elmira Bank, 161 U. S., 275, 40 Law Ed., 700, Mr. 
Justice White specifically applied the principle in these words: 
"National banks are instrumentalities of the Federal ~3overnment, cre- 
ated for a public purpose, and as such necessarily subject to the para- 
mount authority of the United States. I t  follows that an attempt by 
a state to define their duties or control the conduct of their affairs is 
absolutely void, wherever such attempted exercise of authority expressly 
conflicts with the laws of the United States, and either frustrates the 
purpose of the national legislation, or impairs the eificiency of these 
agencies of the Federal governmellt to discharge the duties for the per- 
formance of which they were created. These principles are axiomatic, 
and are sanctioned by the repeated adjudications of this Court." See 
Farmers, etc., Bank v. Dea~ing,  91 U .  S., 29, 23 Law Eld., 197; Christo- 
pher v. iliorvell, 201 U.  S., 216, 50 Law Ed., 733; 3 R.  C. L., 656, sec. 
287; 7 C. J., 760, sec. 585. 

"The stockholders of every national banking association shall be held 
individually responsible for all contracts, debts, and engagements of such 
association, each to the amount of his stock therein; at the par value 
thereof in addition to the amount invested in such stock. The stock- 
holders in any national banking association who shall have transferred 
their shares or registered the transfer thereof within sixty days next 
before the date of the failure of such association to meet its obligations, 
or with knowledge of such impending fa ihre ,  shall be liable to the same 
extent as if they had made no such transfer, to the extent that the subse- 
quent transferee fails to meet such liability; but this provision shall not 
be construed to affect in any way any recourse which such shareholders 
might otherwise have against those in whose names such shares are 
registered at the time of such failure." U. S. Compiled Stats., 9689; 
12 U. S. Code Anno., sec. 64. 

If the promise raised by this statute be interpreted a3 a contract with 
the creditors to pay a sum equal to the value of the stol:k taken in addi- 
tion to the sum invested in the shares, still it is a contract created by 
the statute and obligatory upon the stockholders because the statute was 
in force when they subscribed for the stock. I t  was so held in 
McDonald v. Thompson, 184 U. S., 71, 46 Law Ed., 437, the Court ob- 
serving that in none of the numerous cases upon the subject was the 
obligation treated as an express contract of the stockholders to take 
and pay for the shares in the association." The statui;e does not mean 
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that the stockholder makes a promise to the creditor as a surety for the 
debt of the corporation; it imposes a liability on him as secondary to 
the debts which remain distinct, and to which the stockholder is not a 
party. JfcClaine v. Rankin ,  197 U .  S., 155, 49 Law Ed., 702. 

With respect to National banks liquidation is voluntary or involun- 
tary. As to the latter i t  is provided that  on becoming satisfied that any 
association has refused to pay its circulating notes as required and is 
in default, the Comptroller of the Currency may appoint a receiver who 
shall take possession of the books, records and assets of the bank, collect 
its claims, sell its property, and if necessary enforce the individual lia- 
bility of the stockholders. 5. S.  Compiled Stats., 9821; R .  S., 5234; 
12 U. S .  Code Anno., sec. 192. The original act contained 110 provision 
for enforcing such individual liability i n  case of voluntary liquidation; 
but this omission was supplied by the act of 30 June,  1876. I-. S. 
Con~piled Stats., 9807; 12 U. S.  Code Xnno., see. 65. I t  is therein pro- 
vided that when any national banking association shall have gone into 
voluntary liquidation the individual liability of the shareholders may 
be enforced by any creditor's bill, brought by such creditor on behalf of 
himself and of all other creditors of the association against the share- 
holders thereof in any court of the Cnited States having original juris- 
diction in  equity for the district in nhich such assoc~iation may havv 
been located or established. 

I t  is needlcss to renture a discussion of the question whether the 
statutory remedy is exclusive or cumulative, a qucstion concerning which 
there is apparently a difference of opinion. Tl'illian~son 7). 1 tnwican 
BanX, 115 Fcd., 793, 52 C. C. A, 1; Icing 11. Pomeroy, 121 Fcd., 287, 
58 C. C. .I., 209. I t  results, in cither went,  that the prescnt action 
cannot be maintained. Other grounds of the demurrer may interposr 
barriers which cannot be removed. 

The demurrer should have been sustained and the action dismissed. 
Reversed. 

J A M E S  J E F F E R S O S  r. C I T Y  O F  RA1,EIGII. 

(Filed 9 November, 1927.) 

1. Master and Servant-Employer and Employe-Negligent-Safe Place 
to Work-Safe Instrum~ntalities-EvidenceQucstions for Jury. 

Where the evidence is conflicting as to wl~rther a city, ill the exercise 
of due care, had failed to provide its employee with a safe methotl of 
cutting in two a cast-iron pipe, and 5neh as new hnoun, alq~ro~rcl and 
in  general use, but inqtend r~rlniretl him to nw a hen1 y sletlg~~liammer 
w i t h  which to strike a chiscl held hy another employee for the purpose: 
H c l d ,  the city is linble for the damages directly and proximately caused 
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to the plaintiff's eye by a fragment of the pipe flying off from the blows 
of the hammer, and the evidence being conflicting the question of defend- 
ant's liability is properly submitted to the jury. 

Where the master has been negligent in providing for his servant a 
safe method to do the work required of him, within the scope of his 
employment, in the exercise of ordinary care, it is not necessary to hold 
the master liable,that the particular injury caused thereby would result, 
but that injury would be likely to follow as a cause of his negligent act. 

3. Master and Se rvan tEmploye r  and E m p l o y e e E v i d e n c e S a f e  In- 
strumentalities-Safe Place to Work-Cross-Exami~lation-Impeach- 
ing Evidence. 

In an action for damages against the master for his negligence in not 
providing a safe method for the servant to do his work, wherein the 
evidence is conflicting as to whether the master should have furnished, 
in the esercise of due care, other and safer methods known, approved and 
in general use, and defendant's witness has testified on direct esamina- 
tion that the instrumentality furnished was the proper one, it is compe- 
tent, on cross-examination and in contracliction, to bring out fro111 him 
evidence to the effect that after the injury the master had adopted the 
method contended by the plaintiff to be the safer one. 

CIVIL ACTION, before Devin, J., a t  Third  April Term,  1927, of WAKE. 
This  was a civil action for damages resulting from personal in jury  

sustained by the plaintiff. 
The  evidence tended to show that  the plaintiff was employed by the 

city of Raleigh as a laborer i n  digging ditches, and that  on 27 May, 
1926, he was instructed by the foreman to take a ten-pound sledge-ham- 
rner and assist the foreman in  cutting a cast-iron pipe. The  foreman 
held a cleaver or chisel i n  his hand placed upon the pipe, and the plain- 
tiff was required to hit  the cleaver with a sledge-hammer, thus cutting 
the pipe. The  plaintiff struck the cleaver or  chisel with the sledge- 
hammer and a shiver of iron or steel from the hammer or pipe struck 

- - 

him in the eye, resulting in  blindness. 
The  pertinent allegation of negligence is as follows: "In that  the 

defendant negligently, carelessly and wrongfully adopted an  unsafe 
method and an unsafe means of cutting said iron pipe w h e ~  there was a 
reasonably safe method of performing such services, i n  that  the defend- 
ant  mas attempting to cut the six-inch cast-iron water main with chisel 
and sledge-hammer when the usual and ordinary method of cutting such 
pipes a t  said times, and for a long time prior thereto, was by the use of 
a saw or pipe-cutter, which said devices were in  general and accepted 
use by others under similar conditions, and said devices were accessible 
and easily obtainable." 

The theory of liability advanced by the plaintiff is that  the sledge- 
hammer was a very heavy instrument for the purpose for which i t  was 
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used, and that a reasonably prudent person could foresee that shivers 
of steel or iron were likely to fly from the chisel or pipe from a blow 
with this heavy instrument. The defendant denied that i t  was negli- 
gent, and offered evidence tending to show that the method adopted by 
it in cutting the pipe was reasonably safe and in general use. 

Upon the issues submitted to the jury the question of negligence was 
resolved against the defendant and damages in the sum of $2,500 
awarded. 

From the judgment upon the verdict the defendant appealed. 

Douglass & Douglass, R. N.  S imms ,  R. L. MclClillan and R. Roy 
Carter for plaintiff. 

Thomas  W .  Ru, f in  and C. W .  Beckwith for defendaint. 

BROGDEN, J. The law of this State is that an employer of labor is 
required to exercise ordinary care in providing employees with reason- 
ably safe methods and means to do the work for which they are em- 
ployed. Thus, in liable v. Lumber Co., 151 N .  C., 76, i t  is said: "It is 
elementary learning that it is the duty of the master to furnish his 
servant a reasonably safe method, as far as practicable, for doing his 
work." Again, in Terrell v. Washington, 158 N .  C., 282, it is held: 
"The master fails to supply a safe place for work if he allows work to 
be conducted there in a manner needlessly dangerous to servants." To 
the same effect is the ruling in Ta te  v. Mirror Co., 165 PIT. C., 273, as 
follows: "Whether i t  was practical for the defendant to use any other 
device than a metal pipe for the purpose of insuring safety to its em- 
ployee, and whether ordinary prudence required the use of it, were 
questions for the jury, which were properly submitted to them. I f  the 
situation callcd.for the use of a different device, and this would have 
appeared to the ordinarily careful man, under the same circumstances, 
it was the duty of the defendant to supply it, instead of needlessly sub- 
jecting his servant to danger.'' The opinion of the Court, quoting from 
Smith v. Baker,  A. C., 325, proceeds: "An employer is bound to carry 
on his operations so as not to subject those employed by him to un- 
necessary risk, and he is not less responsible to his workmen for per- 
sonal injury occasioned by a defective system of using machinery than 
for injury caused by defect in the machinery itself.'' Thomac; v. Law- 
rence, 189 N.  C., 521. 

The trial judge submitted this phase of the case squarely to the jury 
in the following charge: "It was the duty of the defendant in the exer- 
cise of ordinary care to provide its servants and employees with reason- 
ably safe places and safe tools and appliances to work with, and to 

31-194 
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provide tbem with reasonably safe methods and means to do the work 
for which they are  employed and in  ~vhich  they are engaged." 

I n  view of the method of cutting the pipe adopted by the defendant, 
could a reasonably prudent person in  the exercise of due care have fore- 
seen that  in jury  was likely to occur? I t  is not essential that  the par- 
ticular in jury  could have been foreseen, but that  some in jury  was likely 
to flow from the method used in performing the work. This principle 
of liability first announced in D r u m  v. M i l l e r .  135 8. C., 204, flows 
through the decisions without a break, but with increasing rolume. 
Iiall v. Rinahart, 192 N .  C., 706. This phase of the case was also 
properly presented to the jury by the tr ial  judge. The  case of R o g e r s  v. 
M f g .  Co., 157 N. C., 484, is similar i n  principle to the case a t  bar. Irl 
that  case splinters and pieces of wood flew out of the machine injuring 
plaintiff. The Court said:  "If the flying out of the chip was caused 
by the absence of the shield or hood, and the jury should further find 
that this would have been prevented by the use of the shield or hood, 
and the failure to provide such was want of reasonable care on the part  
of the defendant, i t  would be liable." 

So, in the present case, if a lighter hammer or hack-saw, or goggles to 
protect the eyes of the workman, should have been p r o r d e d  in the exer- 
cise of that prevision which the law requires, or if a person of ordinary 
prudence could reasonably foresee or anticipate that  in jury  would likely 
flow from the method employed, the defendant would be liable. The  
coi~troverted questions and issues were submitted to the jury under a 
fair  and comprehensive charge, and the judgment is  upheld. 

The  defendant escepted to the testimony of one of i ts  witnesses on 
cross-examination to the effect that  goggles had been provided for em- 
ployees after the injury. Kothing else appearing, this evidence was 
incompetent. Shelton v. R. R., 193 N.  C., 670. Buto  the record dis- 
closes that  the same witness on direct examination testified tha t :  "The 
wearing of goggles is not customary and usual in the kind of work in 
which the plaintiff was engaged a t  the time of his injury. . . . The 
wearing of goggles by men working under the circumstances such as the 
plaintiff was working a t  the time of the injury would make the work 
more dangerous, . . . and i t  is not practicable to use goggles in 
work of this kind." I t  was, therefore, proper on cross-examination to 
contradict this witness by showing that, although he contended that  the 
use of goggles was impracticable, still he had thereafkr  provided gog- 
gles for employees. The objection, therefore, to  this evidence cannot be 
sustained. Shelton v. R. R., supra. 

The record discloses that  the cause was tried in accordance with the 
established principles of law, and the judgment is affirmed. 

No error. 
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C. F. HARVEY v. C. O E m N G E R  ET AL. 

(Filed 9 November, 1927.) 

1. Equity-ontribution-Rills and Notes--Endorsement. 
Where one of several endorsers on a note has been legally required to 

pay, and does pay the same, he is entitled to contribution from the other 
endorsers under the principle that equality is equity, among those stand- 
ing in the same situation. 

2. Bills and Notes--Negotiable Instruments-Corporations-Contribution 
-Endorsers-Equity-Receivers-Parties. 

\There one of the endorsers of a note of a corporation taking over the 
business of another has been legally required to pay the note, and sues 
his coendorsers for contribution, and the answer alleges that the plaintiff 
had knowingly aud fraudulently concealed the financial condition of the 
purchased corporation, and that he had failed under his agreement to 
properly attend to the financing of the purchasing corporation, and that 
the defendant's endorsement was thus procured bx the plaintiff's fraud: 
Held, a sufficient defense is alleged to raise the issue for the jury, and 
overthrow the plaintiff's demurrer ; and the ~osition is untenable that 
the receiver of the corporation making the note and since declared in- 
solvent can only maintain the action in his representative capacitr. 

CONNOR, J., dissenting. 

APPEAL by defendants, H. E .  Moseley, L. L. Oettinger, F. C. Dunn 
and Xrs .  Myrtie A. Tull, executrix, from Sinclair, J., at  May Term, 
1927, of LENOIR. 

Civil action for contribution. Plaintiff and defendants, being stock- 
holders in the Kinston Knit t ing Company, endorsed for accommoda- 
tion, certain notes of said company, which were paid by plaintiff after 
default on the part  of the principal and demand for payment refused by 
each of the defendants, cocndorsers with plaintiff. Plaintiff sues for 
contribution. 

The  defendants, H. E. Moseley, L. L. Oettinger, F. C. Dunn and 
Mrs. Myrtie A. Tull, executrix of the estate of Henry  Tull, deceased, 
demurred ore tenus to the complaint, but this was overruled. They 
then answered, setting out in detail the circumstances under which the 
transactions occurred, and alleging that  the defendants were induced to 
endorse the notes in question under a misapprehension of the facts and 
because of the plaintiff's promise "to take charge of and manage all the 
affairs of the Kinston Eni t t ing  Company, and by express agreement to 
see that  i t  was supplied with credit i n  order to carry on its operations," 
which said promise and agreement the plaintiff wrongfully, wilfully and 
negligently refused t o  carry out ;  and further, i t  is  alleged, that  a t  the 
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time of the endorsement of said notes the plaintiff wrongfully and in vio- 
lation of the duty which he owed to the defendants, withheld from them 
material and important facts bearing upon the condition of the Orion 
Knitting Mills, which the Kinston Knitting Company was organized to 
take over, and that the suppression of such facts amounted to a legal 
fraud upon the rights of the defendants. This alleged wrongful and 
fraudulent conduct of plaintiff is pleaded in bar of his right to recover 
in the present action. 

The trial court, being of opinion that the matters set up by the an- 
swering defendants were not sufficient to defeat a recovery, rendered 
judgment in  favor of the plaintiff on the pleadings. The answering de- 
fendants appeal, assigning errors. 

Cowper, Whitalcer & Allen and Connor & Hill for plaintiff. 
Rouse & Rouse for defendants. 

STACY, C. J., after stating the case: The demurrer, interposed by the 
appealing defendants was properly overruled. But from a careful pe- 
rusal of the record, we are convinced that issuable matters have been set 
up by the answering defendants in  their pleadings, and that appropriate 
issues should be submitted to a jury for a proper dete,rmination of the 
controversy. Barnes v. Trust Co., ante, 371. 

I f  the answering defendants have evidence to support the allegation 
that they endorsed the notes in question under a misapprehension of the 
facts, caused by a wrongful suppression of information on the part of 
the plaintiff, this would carry the case to the jury. Contribution arises 
out of the principle that "equality is equity" among those standing in 
the same situation. Moore v. Moore, 11 N .  C., 358. The defendants, 
by their allegations, deny that they stand in the same le,gal position with 
the plaintiff. 

Again, equity will not aid the plaintiff, if the losse,s in question, as  
alleged by the defendants, were occasioned by his own wrongful act in 
wilfully refusing to carry out his promise to finance the corporation, 
and such promise was a material inducement to the defendants to 
endorse the notes of the Kinston Knitting Company. But this is only 
an allegation, and i t  is denied. The truth of the matter can be de- 
termined by a jury. 

We do not regard the principle announced in Dou!ylass v. Dawson, 
190 N.  C., 458, with respect to the right of the receiver of an insolvent 
corporation to maintain an action for a wrong done the corporation as 
distinguished from the right of a creditor to maintain an action for a 
wrong done to him personally, controlling on the facts of the present 
record. The action is for contribution, which could arise only upon 
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payment by the plaintiff, and this seems to have been made after the 
appointment of the receiver. 6 R. C. L., 1036; 13 C. J., 821. But how- 
ever this may be, the defendants plead personal losses directly induced 
by plaintiff's alleged wrongs, irrespective of the injuries alleged to have 
been sustained by the corporation. These allegations, if sustained, 
would seem to be sufficient at  least to defeat plaintiff's action for con- 
tribution. 

There was error in rendering judgment on the pleadings as against 
the answering defendants. 

Error. 

CONNOR, J., dissenting: No answer was filed to the verified complaint 
in this action by either of the defendants, C. Oettinger, T. V. Moseley 
or F. hl. Taylor. The defendants, L. L. Oettinger, H. E. Moseley and 
F. C. Dunn filed a joint answer to the complaint in which they admit 
the material allegations upon which plaintiff prays judgment against 
all the defendants. I n  their answer they allege facts which they con- 
tend constitute a defense to plaintiff's action. The defendant, Mrs. 
Myrtie A. Tull, executrix of Henry Tull, deceased, formally adopted 
the answer of her codefendants as her answer to the complaint. Plain- 
tiff filed a reply to the answer in which he denied the allegations of the 
answer upon which the answering defendants rely to defeat plaintiff's 
recovery. These answering defendants, other than Mrs. Myrtie A. Tull, 
executrix, filed a rebutter to the reply, in which they admitted the ma- 
terial facts set out in the reply, and reiterate the allegations of their 
answer. 

Upon this state of the pleadings plaintiff moved for judgment by 
default final against defendants, C. Oettinger, T. V. Moseley and F. M. 
Taylor, for want of an answer, and against the answering defendants 
for that no facts are alleged in their pleadings, which constitute a 
defense to plaintiff's cause of action as set out in his complaint. 

This motion was allowed, and judgment mas rendered accordingly 
that plaintiff recover of all the defendants the sum of $96,168.53, this 
being seven-eighths of the total amount paid by plaintiff in discharge of 
the notes set out in the complaint, upon which plaintiff and defendants 
were jointly liable as sureties and which plaintiff h$ gaid, upon 
demand of the holders of the notes, after their maturity, and after de- 
fault by the maker, who had become insolvent. Provision is made in  
the judgment that the cause be retained, in order that if i t  shall here- 
after appear that any of the defendants is insolvent, and for that reason 
plaintiff is unable to collect by execution the amount for which such 
defendant is liable by reason of the judgment, such other orders and 
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judgments may be made and rendered herein as may be necessary and 
proper for the protection of the rights of plaintiff and of the defendants 
and each of them to the end that proper contribution may be had from 
all the defendants. 

To this judgment the answering defendants excepwd. They only 
have appealed from the judgment to this Court. Their codefendants, 
who filed no answer, make no complaint of the judgment. As to them 
the judgment is final. 

I n  the court below the answering defendants demurred ore tenus to 
the complaint, for that the complaint does not state facts sufficient to 
constitute a cause of action. This demurrer was overruled and said 
defendants excepted. Their first assignment of error is based upon 
this exception. I concur in the opinion of the Court that this assign- 
ment of error cannot be sustained. 

Plaintiff and defendants were stockholders of the Kinston Knitting 
Mills, a corporation engaged in business in the city of' Kinston, N. C. 
They had endorsed various notes, aggregating a large amount, executed 
by the corporation, foq money borrowed to enable the corporation to 
carry on its business. They were each and all interested in the success 
of the corporation as stockholders. I t  is not denied .that as such en- 
dorsers, by special agreement, they were liable as sureties on the notes, 
without priority, the one over the other. Lancaster T. Stanfield, 191 
N. C., 340; Dillad v. Mercantile Co., 190 N .  C., 225; GWam v. Walker, 
189 N. C., 189. 

These notes had been renewed from time to time. On 27 February, 
1927, at a meeting of the board of directors of the said corporation, con- 
sisting of plaintiff, C. F. Harvey, and of defendants, C. Oettinger, L. L. 
Oettinger, F. M. Taylor, T. V. Moseley, H.  E. Moseley, and C. F. Dunn, 
a resolution was adopted, reciting that the corporation "notwithstanding 
the best efforts and judgment of its officials and directors," was unable 
to meet its indebtedness, and directing that the officers of the corporatio~~ 
take steps at  once to have a receiver appointed for the corporation. 
Thereafter a receiver was appointed, and the holders of the notes, which 
were endorsed by plaintiff and defendants, called upon the said en- 
dorsers to pay said notes. Defendants failed to pay said notes, or any 
part of same; plaintiff thereupon paid the notes, and has brought this 
action against defendants, his cosureties, for contribution. 

The appellants resist recorery by plaintiff upon their allegation that 
the corporation was rendered insolvent, and thereby unable to pay its 
indebtedness, including said notes, by the wrongful cisnduct of plain- 
tiff, its president (1) in that plaintiff, in breach of hiri duties as presi- 
dent, absented himself from his office, for four months, during which 
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time he was traveling in Europe, and ( 2 )  in that  plaintiff, in breach 
of his duties as president, failed to procure further extensions of the 
notes upon which he and defendants were liable as sureties. Defend- 
ants allege that they endorsed said notes, and thereby became liable as 
sureties, upon their assurance that  plaintiff would faithfully perform 
his duties as president, and would use his personal credit to procure 
extension of said notes. All of the defendants, except Mrs. Myrtie A. 
Tull, executrix, were directors of the corporation; defendant F. C. Dunn 
was first vice-president, and defendant H. E. Noseley second vice-presi- 
dent of the corporation. 

I am of the opinion that  if all the facts alleged in the answer and 
rebutter of the answering defendants be established, such facts do not 
constitute a cause of action upon which these defendants could recover 
of plaintiff, and that  they therefore do not constitute any defense to this 
action in  behalf of these appellants. The  cause of action, if any, aris- 
ing upon the facts alleged in  the answer and rebutter can be maintained 
only by the corporation or by the receiver. The  damages, if any, re- 
sulting from the breach of his duties by plaintiff, as president of the 
corporation, arc assets of the corporation, and should be administered 
for the benefit of the corporation, its creditors and all its stockholders. 
I think the law as stated in  Douglass v. Dawson, 190 N. C., 458. is 
applicable to these facts. This case does not, i n  my  opinion, fall within 
the principle of Bane v. Powell, 192 N.  C., 387. The  distinction be- 
tween these two cases has been clearly stated in the recent opinion of 
this Court in Wal l  v .  Howard, anfe ,  310. These cases deal with 
actions against directors of insolvent banks, but the principles of law 
upon which they were decided are applicable to actions involving the 
conduct of oficers and directors of corporations other than banks. 

The  result of this decision, i t  seems to me, is that  three out of seven 
directors of the Kinston Knit t ing Mills are permitted to set up  as a 
defense to a cause of action, upon which they are personally liable, facts 
which constitute a cause of action, upon which the corporation or its 
receiver alone is entitled to recover. Defendants who filed no answer 
and against whom a final judgment has been rendered in  this action, 
upon the facts alleged are as much entitled to maintain this defense as 
the answering defendants. Neithet of them is so entitled, in my opinion; 
only the corporation which has sustained damages by reason of the 
wrongful acts of plaintiff, its president, or its receiver, may maintain 
an  action upon the facts relied upon by these defendants. I do not think 
that their pleadings can be justly construed as alleging any contract or 
agreement by the plaintiff with these defendants, as individuals. Plain- 
tiff as president owed certain duties to the corporation; for  damages 
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resulting from a breach of these duties, if any, he  is manifestly liable 
only to the corporation. The  general allegations that  plaintiff agreed to 
finance the corporation, by means of his  personal credit-without 
regard to any limit as to amount or  as to time, or as to conditions that  
might arise in the future, and that  he failed to comply with this agree- 
ment, arp not sufficient, i n  my  opinion, to give rise to a cause of action 
in  behalf of the defendants against him, or to constitute a defense to 
his  action against them for contribution. H e  cannot be held liable to 
them, either in law or in equity upon these allegations. 

Defendants, who are officers and directors of the ccrporation, owed 
a duty' to the corporation, its stockholders and creditors, with respect to 
the matters upon which they rely for defense in this action which is  
brought against them as individuals. They allege that  for four months 
the plaintiff, as  president, failed to perform his official duties, and that  
the corporation thereby suffered damages. I t  does not seem that  they 
ought to be permitted, i n  law or i n  equity, to set u p  as a defense in  this 
action the breach by the plaintiff of his duties as  president when neces- 
sarily i t  appears that  they knew of such breach and look no steps to 
prevent it.  

I cannot concur in  the decision made by the Court of the question 
presented by this appeal. I n  m y  opinion there is  no error i n  the judg- 
ment of the Superior Court, and i t  should be affirmed. 

H. S. DOWLING v. SOUTHERN RBILTVAY COMPANY. 

(Filed 9 November, 1927.) 

1. Actions-Statutes-Facts Agreed. 
Where the facts are agreed upon by the parties and the trial court is 

thereupon by agreement to rule the law, in a suit to quiet title to lands, 
it differs from a controversy submitted without action under the pro- 
visions of C. s., 626. 

2. Railroads-Eminent Domain-Easements-Rights of Way-Damages 
-Compensation of Owners of Land-Courts. 

Where a railroad company organized under the law of another State 
is authorized under its charter to acquire lands for railroad purposes. 
which may be "necessary" or wanted for building a railroad, and by 
statute in this State it is given the same right of condeinnation as it had 
under its charter, with "all the general powers that are by statute con- 
cerning corporate companies conferred on corporations," and the railroad 
company has in pursuance of this restrictive right (entered upon the 
plaintiff's land and continuously occupied a right of way of a certain 
width; and no agreement having been made with the owners as to the 
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amount of compensation, such owners bring action to have the amount 
ascertained, and have been paid accordingly: Held, the compensation 
paid to the owners was only for the width of the restricted right of way 
originally taken, and the general statute presuming that the rizht of 
way taken thereunder would extend "not less than eighty nor more than 
one hundred" feet, has no application either in favor of the original 
railroad ol' its successors in title as affecting the width of the right of 
way originally taken under its charter. 

3. SameSu i t s - -C loud  on Title-Equity-Anticipatory Damage-Courts. 
In this suit to remove a cloud upon the title to plaintiff's land : Held, 

~ ~ n d e r  the exceptions presented by plaintiff's appe:~l. a new trial will not 
be granted, as they are based on an anticipatory occurrence, which has 
not happened. 

4. Courts--Supreme CourtDecisions.  
An opinion of the Supreme Court should be considered and applied as a 

precedence in its relation to the facts upon which its concll~sions of law 
are based. 

APPEALS by plaintiff and defendant from Finley, J., at  March Term, 
1927, of MECI<LENBURO. 

Civil action to quiet title and to remove cloud therefrom. 
By stipulation of counsel, duly entered of record, the fact situation 

was agreed upon, a jury tr ial  waived, and the cause submitted to the 
judge for determination, as a matter of law, on undisputed facts. These, 
so f a r  as cssmtial to a proper understanding of the legal questions in- 
volved, may be abridged and stated as follows: 

1, The plaintiff is the owner of a lot of land situate in  the city of 
Chablottc, which is a part  of a two-acre tract, originally owned by the 
heirs of Edward Lonergan, "through and upon a portion" of which the 
Atlantic, Tennessee and Ohio Railroad Company, a Tennessee corpora- 
tion, constructed its line of railroad, consisting of "roadbed, track and 
necessary appurtenances," soon after i t  was authorized to do business in 
this State by act of Assembly, 15 February, 1855, ch. 27, Laws of 
1854-1855, with the same power i t  had under its Tennessee charter, pre- 
~ i o u s l y  granted in 1532, of "surveying, locating and condemning prop- 
erty that is allowed in the State of Tennessee." 

2. Under its Tennessee charter the A. T. & 0. R .  R. Company was 
authorized and empowered to "purchase, have and hold in  fee, or for a 
term of ycars, any lands, tcnements or  hereditaments which may be 
necessary" for building a railroad, with one or more tracks, to be used 
with steam, animal or other power, between Charlotte, N. C., and some 
point on the E ~ s t  Tennessee and Virginia Railroad; and further the 
president and directors of said company, or their agents, were author- 
ized to agree with the owner of any land, earth, timber or stone or any 
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other materials or improvements "which may be wanted for the con- 
struction or repair of any of said road or any of their works," and in 
case they failed so to agree, condemnation was authorized "where such 
land or material may be wanted" for the purposes aforesaid, and upon 
the payment of the damages assessed in such proceeding, the said com- 
pany was permitted to enter upon the premises and appropriate to the 
use of the company any land, earth, timber, stone, or other materials 
('necessary for the construction of said railroad.'' 

3. B y  an  act of the General Assembly of North Carolina, ratified 
23 February, 1861, the charter of the A. T. & 0. R. 12. Company was 
amended whereby said company was given "all the general powers that  
are by the statute concerning corporate companies conferred on corpora- 
tions." 

4. Under the statute then in force concerning corporate companies, 
chapter 61, Revised Code (1854), sec. 27, now C. S., 1733, i t  was pro- 
vided that  the "width of the land condemned for any railroad shall not 
be less than eighty feet nor more than one hundred, c>xcept where the 
road may run  through a town, when it may be of less width;  or where 
there may be deep cuts or high embankments when it may be of greater 
width." 

5. At  the October Term, 1862, Court of Pleas and Quarter Sessions, 
Mecklenburg County, North Carolina, the heirs of Edward Lonergan, 
plaintiff's predecessors i n  title, filed their petition in  said court alleging 
that the A. T .  & 0. R. R .  Company had located its laailroad through 
and upon a portion of their lands, situate in the cily of Charlotte; 
"that they cannot agree with your petitioners i n  the price to be paid 
them for the land so occupied," and they asked that  commissioners b~ 
appointed to assess the damages, which were assessed a t  $500, and this 
amount was paid by the said railroad company. 

6. The  A. T .  & 0. R.  R .  Company constructed its line of railroad 
over the locus in quo, about the year 1859 or 1860, and the physical 
structure of the railroad, including roadbed, track and appurtenances, 
is the same today as it was when originally built. 

7. The  defendant, Southern Railway Company, is the successor in 
title to all the right, title and interest formerly owned by the A. T. & 
0. R. R. Company, in and to said line of railroad and its appurtenances, 
and is now engaged in operating the same. 

Upon these facts, the facts chiefly pertinent, the tr ial  court held that  
the Atlantic, Tennessee and Ohio Railroad Company acquired by reason 
of the location of the road in question, and by virtue of the condemna- 
tion proceeding, instituted by plaintiff's predecessors i n  title, a right of 
way over that  part  of the locus in quo  actually occupied by its roadbed, 



N. C.] FALL T E R M ,  1927. 491 

track and physical structure, and no more. Whatever right the A. T .  & 
0. R. R. Company thus acquired, i t  is  conceded, the defendant now 
owns. 

From said judgment both plaintiff and defendant appeal, assigning 
errors. 

Taliaferro &? Clarkson for plaintiff. 
John M.  Robinson for defendant. 

STACY, C. J., after stating the case: This is not a controversy without 
action, submitted on an agreed statement of facts, for the determina- 
tion of a question in difference between the parties, as authorized by 
C. S., 626, but it is an action to quiet title and to remove cloud there- 
from. Certain facts having been agreed upon by the parties, a jury 
trial was waired and the matter submitted to the court, on the facts 
agreed, for  determination and adjudication of the rights of the parties. 

Wi th  respect to the plaintiff's appeal, i t  is sufficient to say that  the 
assignments of error, appearing of record, are not well founded. The 
chief objection is apparently based on an anticipatory occurrence. which 
has not happened, and we think the judgment accords to the plaintiff 
all that  is warranted by the instant facts. Plaintiff has no just cause 
to complain. 

The  defendant's appeal presents the question as to whether the 
Atlantic, Tennessee and Ohio Railroad Company, by reason of the loca- 
tion of its railroad, through and upon a portion of the locus i n  quo in 
1859 or 1860, and by virtue of the condemnation proceeding, instituted 
by plaintiff's predecessors in title i n  1862, acquired a right of way of 
"not less than eighty feet nor more than one hundred," or  only of the 
width of so much as was actually occupied by its roadbed, track and 
physical structures. 

I t  is  the contention of the defendant that  the condemnation proceed- 
ing, instituted by plaintiff's predecessors in title, was brought under the 
general statute, and that  the width of the right of way, condemned 
thereunder, was necessarily not less than 40 feet nor more than 50 feet 
on either side, measuring from the center of the track. Fo r  this posi- 
tion defendant relies strongly upon what was said in the following 
cases: Wearn v. R. R., 191 N. C., 575; Grifith v. R. R., 191 N. C., 84; 
Tighe v. R. R., 176 N. C., 239; Hendrix v. R. R., 162 N. C., 9, and 
R. R. v. Olive, 142 N. C., 264. 

I t  must be conceded tha t  the language used in some of our decisions, 
unless heed be given to its setting, is broad enough to afford some show 
of force and color of strength to the defendant's position. For  this 
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reason the admonition given by Chief Justice Narshall in Burr v. 
U.  S., 4 Cranch, 470, seems appropos: ('Every opinior~, to  be correctly 
understood, ought to be considcrcd with a view to the case in which i t  
was delivered." 

The one circunlstnnce which differentiates this case from all the rest 
is  the fact that  a t  the time the road in question was constructed through 
and upon a par t  of the locus i n  quo, the A. T .  & 0. R. R. Company was 
authorized to take only such right of way as mas "wonted" or "neces- 
sary" for the construction of its line of railroad. Thi3 i t  took in  1859 
or 1860. The  condemnation proceedings, instituted in 1862 by the 
Lonergan heirs, plaintiff's predecessors in title, was for the land thus 
previously taken and "so occupied." Damages for thici, and this alone, 
seems to have been awarded in said proceeding. A t  any rate, such was 
the holding of the court below, and no errol- has been made to appear on 
defendant's appeal. 

The  law in respect to the right of way ac.quired by the Atlantic, Ten- 
nessee and Ohio Railroad Company was before us in  the case of Grifith 
v. R. R., 1 9 1  N. C., 84, and we deem it unnecessary to repeat what has 
been so recently said in  a valuable opinion in that  case by Associate 
Justice Brogden. 

The  judgment must be upheld on both appeals. 
Affirmed. 

(Filed 9 November, '1927.) 

1. Contracts--Par01 Evidence--Evidence-Bills and Notes-Renewals-- 
Mortgages--Liens. 

Parol evidence is competent to show that the original note, secured by 
a mortgage on lands, mas several times renewed, and that the note in 
suit was the last of the series, it being of matters n0.t embraced in the 
written part of the transaction, and when so established the time of the 
mnking of the original mortgage note will give the mortgagee priority of 
lien over a later docketed judgment. 

2. Appeal and Errox-Instructions-Objections and Exceptions. 
An instruction will not be considered on appeal unless there has been 

an exception thereto duly entered. 

APPEAL by defendants C. Heber Moore and Mrs. W. A. Kornegay from 
Bowie, Special Judge, a t  J u n e  Term, 1927, of LENOIR. 
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One issue was submitted and answered as follows: 
1.  What sum, if any, have the plaintiffs paid out for the benefit of 

the defendants, J. P. Nunn and wife, Mittie Xunn, and to the damage 
of the plaintiffs, as endorsers on notes of the said defendants, Nunn, 
under the terms of the indemnifying mortgage set out in plaintiffs' 
complaint? Answer : Yes, $4,627.30, with interest. 

Judgment for plaintiffs. Exception and appeal for errors assigned. 

Cowper, Whi taker  & Allen for plaintiffs. 
S u t f o n  & Greene and Shaw & Jones for appellants. 

-IDIXS, J. This was a special proceeding instituted before the clerk of 
the Superior Court to determine how a fund paid into his office should 
be applied. C. S., 2592, 2593. 

On 26 December, 1919, J. P. Nunn  and his wife, to secure an in- 
debtedness of $7,800, executed t o  the First  National Bank of Kinston a 
mortgage on certain real property known as the Bagby land;  on 12 
October, 1920, they executed a mortgage on this land and on a house and 
lot in Kinston to secure an indebtedness to J. K. Jones in the sun1 of 
$6,000; and on 21 December, 1922, they executed to the plaintiffs a 
mortgage on the Bagby land to indemnify the mortgagees against loss 
by reason of their indorsement of a note of $4,000 made by J. P. Nunn 
to the First  Sa t ional  Bank of Kinston and of other notes not to exceed 
the total sum of $5,000. These mortgages were duly registered. On 1-1 
February, 1922, W. C. Fields and Harvey & Sons Company each re- 
cox ered and docketed a jutlgrnent against the defenda~it  Nunn-Fields in 
the sum of $906.16, and Harvey & Sons Company in  the sum of $991.05. 
C. Heber Moore, also, recovered a judgment against Nunn  for $6,000 
at the J u n e  Term, 1922, of the Superior Court, on which there is a 
credit of $4,570.12. T o  this judgment the defendant Mrs. Kornegay 
assfrts title by assignment. 

On 31 January ,  1927, the First  Kational Bank of Kinston foreclosed 
its mortgage on the Bagby land arid Simpson Harper  became the pur- 
chaser a t  the price of $15,000. On the same day J. N. Jones foreclosed 
his mortgage on the  house and lot and W. S. Nunn  and his wife became 
thc purchasers a t  the price of $4,000. From this sum expenses amount- 
ing to $23.40 lwre deducted and $3,976.60 was credited on the mortgage, 
leaving $2,437 as the remainder due on the Jones mortgage. This re- 
niainder was paid out of the fund held by the First  National Bank of 
Kinston and there was left a surplus of $4,480.31, which is the subject 
of the present controversy. 

This  is  a part  of the proceeds arising from the sale of the Bagby land 
described in the mortgage held by the plaintiffs to indemnify them 
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against loss for their indorsement of Nunn's notes. They contend that 
they had indorsed his notes and had paid on their indorsement for 
Nunn's benefit $700 on 1 February, 1927, and $3,927.30 on 23 February, 
1927, and the jury accepted their statement, returning :i verdict in favor 
of the plaintiffs for $4,627.30. 

The appellants assign as error the admission of parol evidence to show 
the renewal from time to time of the four thousand dollar note indorsed 
by the plaintiffs and to show that  the first seven hundred dollar note 
was indorsed by them prior to the time the appellant's judgment was 
docketed. The appellants contend that  these are  matters which must be 
established by record evidence. I t  is elementary that as a rule an  in- 
ferior grade of evidence should not be admitted if a higher grade can be 
produced and that  written instruments furnish the best evidence of their 
contents. I t  is likewise elementary that testimony is not excluded by 
this rule unless there is an attempted substitution of ,an inferior for a 
better grade or quality of evidence. "It  often happens that  parol testi- 
mony as to a fact may be primary evidence of the same fact. I f  the 
essential fact to be proved is not the contents of a written instrument, 
but an  independent fact to which the  writing is  merely collateral or 
of nhich i t  is merely an incident there is no reason for the application 
of tlic rule." Jones on Evidence (2  ed.), 249, sec. 203. Ledford v. 
Emxson, 138 IT. C., 502. Applying this principle we find no error 
ill the admission of the evidence. 

The appellants excepted also to the denial of their motion to dismiss 
the action as in case of nonsuit and to the entry of judgment as it 
appoars in the record. We have examined the record with care and are 
of opi~iion that these exceptions should be overruled. There was no 
exception to the instructions given the jury. We  find 

No error. 

C. h1. E V E R H A R T  v .  ATLANTIC FIRE INSURAR'CE (:O;\IPSNY ET AL. 

(Filed 9 November, 1927.) 

Insurance, Fire-Policies-Mortgages-Loss Payable ClIause--Settlement 
of Loss by Mortgagor-Actions. 

Where a fire insurance policy is issued on the dwelling of a mortgagor 
with a loss parable clause to the mortgagee as their intwests may appear: 
I lc ld ,  in the event the dwelling is destroyed by fire, the interest of the 
mortgagee as to the amount of his recovery is the same as that of the 
mortgagor, and after the latter has accepted a given amount in full set- 
tlement after the fire and esecuted his release, the former may not claim 
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against the insurer a11 anloul~t greater than that agreed u ~ o n  and accepted 
by the mortgagor in the absence of fraud, but this does not apgly when 
the form of the n~orlgage clause is that of the "New Tork St:wdard Mort- 
gage Clause." 

APPEAL by d e f e ~ d a n t ,  Atlantic F i r e  Insurailce Company, from L~/0?1, 

Spec1a.l Judge ,  at April Special Term, 1927, of DAVIIXSOK. 
C ~ r i l  action by plaintiff appointee under ordinary loss payable clause 

ill a policy of fire irwxance, as interest may appear, to recorer on con- 
tract of ii~suraiice issued by the Atlantic F i r e  Insurance Company to 
Sam Ayers. 

The facts are these: On 14 December, 1925, the defendaut coinpaiiy 
istuecl to Sam Ayers a fire insurance policy for a term of three years iri 
the arnourit of $600.00, containing a three-fourths value clause, as a pro- 
tection agaiiic;t loss or damage by fire to  111s dwelling or house situate 
in thc tow11 of Lesi~igton, N. C. The  plaintiff held a purchase-moliey 
mortgage on said house arid lot for $1,600.00 a t  the time said policy was 
issued, ill consequence of ~ i h i c h  the follo~iing loss payable clause was 
inwrtecl therein : 

",lily loss that  may be ascertained and proven to be clue the assured 
uricler the building items of this policy shall he held payable to C. C. 
Everhart, mortgagec, as interest may appear, subject, nevertheless, to all 
the terms arid coiiditions of tliis policy." 

011 31 January ,  1926, nhile.said policy was in full force and effect, 
tlic dn  ellirig c o ~  cred thereby n as totally destroyed by fire. 

Tliereaftcr, oil 1 0  February, 1926, the assurcd, Sam Ayers, and the 
dcfcl~clant agreed upon a settlelrlcnt and fixed the value of the house a t  
$600.00 and the tlefe~idal~t's liability under the policy a t  $450.00. The 
d~fo i~d :~ i i t  issued its roucher for tliis amount made payable to the plain- 
tiff alid Hani Ayers. Tlie latter offers, i n  his answer to ericlorse tlic 
whole amount of said vouclier over to the plaintiff, and alleges that  the 
scttlcmorlt is a fa i r  a i d  reasonable one. Plaii~tiff clecliiies to accept the 
sct t l(~ncnt,  and contends that the ra lue  of the house a t  the time of the 
fire n a s  not less than $1,200 and that the defendant is liable to plaintiff 
for the full aniolnit of its to wit, $600.00. 

From a rertlict and judgmmt in favor of plaintiff for $600.00, with 
intercst from 1 April, 1926, the defendant appeals, assigning errors. 

P. T'. Cr i f cher  for plaintiff. 
I .17als~r d? Walscr  for defendant.  

STACY, C. J., after stating the case: Plaintiff mas appointed under 
the policy in suit to receive payment, as his interest might appear, in- 
stead of the assured, in case the latter sustained any loss or damage to 
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his dwelling by fire during the t ime the said policy of insurance was in 
force. This, i t  has been held in a number of cases ( B o p e r  v. I n s .  C'o., 
161 N. C., p. 161))  is the extent of the mortgagee's interest i n  the con- 
tract when i t  arises, as  it does here, under an  ordinary loss payable 
clause, and not under a "New York standard mortgage eluase." We 
had occasion to consider the efTect of the latter in H a m  v. I n s .  Co., 187 
N. C., 97, where i t  was sa id :  "With respect to the rights of the 
mortgagee under the standard mortgage clause, i t  is the generally ac- 
cepted position tha t  this clause operates as a separate and distinct in- 
surance of the mortgagee's interest, to the extent, a t  least, of not being 
iiiralidated by any act or  omission on the par t  of the ow rler or  mortgagor, 
unknown to the mortgagee; and, according to the clear weight of 
authority, this affords protection against previous acts as well as subse- 
quent acts of the assured," citing authorities for the position. 

Bu t  i t  is the holding with us, as well as with a majo.i ty of the courts 
tliroughout the couiitry, that under an open "Loss Pa,yable Clause" ( a  
clause providing that  the loss, if any, shall be payable ;o the mortgagee, 
as his interest may appear) ,  in the absence of any otkler stipulation in 
rcgnrtl to the interest of the mortgagee, the rights of t'he mortgagee are 
tlepeiidrnt entirely upon those of the mortgagor, and that  any act or 
omission on the part  of the latter, sufficient to avoid the policy as to the 
mortgagor, mill avoid it as  to the mortgagee also. N3te:  18 L. R. A. 
(N. S.), 199. I f  this be true as to acts clone before any loss occurs. 
wc see no reason why a release executed by the assured, after the loss 
hns been sustained, would not ordinarily be binding on the mortgagee. 
Tlie property was h is ;  the loss is his. Gilman v. C o m m o n ~ c e a l t h  Ins. C o . ,  
112 Me., 525, 02 Atl., 721, 55 L. R .  A. (3 .  5.))  758, and note. 

I11 the instant case, the assured has agreed to settle his loss with the 
dcfendmit company for $450.00. There is no allegation of any collusion 
or fraud. W e  think the settlement is binding on the plaintiff. 

The motion for judgment as  of nonsuit should have heen allowed. 
Reversed. 

E. 1,. TUCKER V. NORFOLK AND WESTERN RAILROAD COMPANY. 

(Filed 9 November, 1927.) 

Carriers of Goods--Common Carriers-Railroad-Negligenc+Damages 
-Loading Cars--Connecting Lines of Carriage-Evidence. 

The defective loading of a carload shipment by the initial carrier by 
rail does not render the delivering carrier, in a connecting line of trans- 
portation liable in damages to the consignee, who was injured thereby in 
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unloading the same, when there is nothing in the external appearance of 
the car to put the delivering carrier upon notice of the defects, which 
were discoverable only upon the door of the car being opened. 

APPEAL by plaintiff from Stack, J., a t  Ju ly  Term, 1927, of ASHE. 
Affirmed. 

R.  A .  Doughton, C. W .  Iiiggins and T .  C. Bowie for plaintiff. 
Ira 7'. Johnston, W.  B .  Austin, F. M.  Rizinus, Burton Craige and 

Murray A l l e n  for defendant. 

A \ ~ . ~ ~ s ,  J. I n  January ,  1926, the Tuckerdale Feed and Grain Com- 
pany ordered a carload of fencing wire and nails which was shipped to 
it from Pittsburgh, Pennsylvania. From Fairfield, Alabama, to Bristol, 
Virginia, the car was carried by the Birmingham-Southern Railraac!, 
arid by the defendant from Bristol to Tuckerdale, in North Carolina. At 
Tuckerdale it was placed on a sidetrack and the consignee was notifi:.l 
of its arrival. T h e  consignee is a partnership; the plaintiff is one of the 
firm. When the plaintiff and two others "fetched a surge" and opened 
the door for the purpose of unloading the car, a roll of wire weighing 
152 pounds fell through the opening, struck the plaintiff on the back, 
a i d  injured him. H e  brought suit to recover damages, alleging that the 
injury had been caused by the defendant's negligence. The  specific 
charges of negligence were (1)  that  the iron track supporting the door 
"was in a defective condition so that  said door could not be opened 
and shut with reasonable safety," and (2)  that  the car was negligently 
loaded "in that  said wire and nails were so placed and loaded in said 
car as to render i t  unsafe for the consignees or their agents or  employees, 
when unloading said car with reasonable prudence and care." 

I t  was the duty of the initial carrier to exercise due  care to provide 
a car reasonably safe and suitable for the shipment. 22 R. C. L., 932, sec. 
177. Forrester u. R. R., 147 N. C., 553; Bivens v. R. R., 176 N. C., 414. 
Also, it is t rue that  where a .connecting carrier accepts the shipment 
it adopts the car provided by the initial carrier and in certain circum- 
stances may be responsible for damages caused by its unfitness for the 
carriage of the goods. h c a s  v. R. R., 165 N. C., 264. "But it is no 
part of the duty of an intermediate carrier to examine a car to se- 
whether i t  is in a safe condition for any one to enter for the purpose of 
unloading it when it reaches its destination." 22 R. C. L., 933, sec. 178. 
I n  the case just cited i t  was shown that  potatoes had been shipped in 
an unventilated car which had previously been loaded with fertilizer. 
But i n  the present case we find no sufficient evidence tha t  the car was 
not suitable for the shipment of wire and nails. The  fact that  special 

32-194 
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effort was  necessary to open t h e  door is  not sufficient. I f  t h e  door was 
defective t h e  mere  defect would not have in jured  t h e  goods or  impaired 
the i r  value. Moreover, the defect could have been discovered only by 
opening the  door. T h e  plaintiff testified: '(I didn't detect any th ing  t h e  
mat te r  wi th  the  ca r  when I went to  open the seal. I noticed the  rollers 
on top, a n d  noticed t h a t  t h e  door w a s  h a r d  to  roll. I didn't  notice any-  
th ing  part icular  about  t h e  door un t i l  I went to  open it." A n d  Roby 
Blevins who assisted h i m  s a i d :  "I could not say  whether  the  door was 
i n  good working condition or  not, i t  was  difficult f o r  us  to  open it .  Of 
course, I could tell  m y  ideas;  i t  is m y  opinion t h a t  t h e  door was  crowded 
with the  wi re ;  t h a t  t h e  wire  was  pressing against t h e  door, as i t  bulged 
out when t h e  door was  opened, o r  par t ly  open." 

I f  i t  be g ran ted  t h a t  t h e  ca r  was  negligently loaded, t h e  neglige~lce was 
t h a t  of the  ini t ia l  carr ier ,  knowledge of which could have been acquired 
by t h e  defendant  only b y  breaking the  seal and  opening t h e  car. T h e  
record fai ls  t o  disclose a n y  emergency which required such action. See 
Moore v. R. R., 183 N. C., 213;  Oregou R. R., etc .  v. NcGinm, 258 
U. S., 409, 66 L. Ed., 689. J u d g m e n t  

Affirmed. 

STATE v. 0 .  Y. YARBORO. 

(Filed 9 November, 1927.) 

1. Criminal Law-Appeal a n d  Error--State's Appeal-Statutes. 
Where there is a verdict convicting a defendant of a misdemeanor 

under the provisions of a statute prohibiting the drawing of a worthless 
check on a bank under certain conditions, and a judgment has been ren- 
dered in favor of the defendant non olwtnnti vcridicto, the State may 
appeal under the provisions of our statute. C. S., 4649. 

2. Constitutional Law-Statutes-Police Powers-Public Evil-Intent. 
As a part of the exercise of its police power, inhelent in a State, the 

Legislature, when not prohibited by the State or Federal Constitution, 
may validly enact a statute to suppress a f a r  reaching existing potential 
evil, making the commission of the prohibited act a misdemeanor, and 
punishable as a crime against the State, without reference to whether it 
was done with a fraudulent intent. 

3. Same--Worthless Checks. 
Our statute generally known a s  the Worthless Check Law, making it 

a misdemeanor for one to draw a check on a bank knowing that he hat1 
no funds on deposit therein sufficient to meet i t  or having made arrange- 
ment with the bank for its payment on presentment, is a valid esercis- 
by the State of its police powers, the offense being the commission of the 
act prohibited by the statute, and not an imprisonn~ent for debt prohihitetl 
by our State Constitution. Article I, sec. 16. 



N. C.] FALL TERM, 1927. 499 

4. Statutes-Fraud-Worthless Checks. 
The issuance of a check on a bank in violation of our "Worthless Check 

Law," is a false representation of subsisting facts that the maker has on 
deposit sufficient funds for its payment at the bank, upon its presentation, 
or that he has made the necessary arrangements with the bank therefor, 
and is in effect a fraud upon the payee, the payee accepting it in good 
faith. 

STACY, C. J., and CONNOR, J., coucurring; CLARKSON and HROCDEX, JJ . ,  dis- 
senting. 

APPEAL by State from Grudy, J., at June Term, 1927, of HALIFAX. 
The defendant was indicted and convicted of a breach of the follow- 

ing statute, which was ratified 2 March, 1927: 
"An act to prevent the giving of worthless checks. 
"Whereas, the common practice of giving checks, drafts, and bills of 

exchange, without first providing funds in or credits with the deposi- 
tory on which the same are drawn, to pay and satisfy the same, tends 
to create the circulation of worthless paper, overdrafts, bad banking, 
and check kiting, and a mischief to trade and commerce; and it being 
the purpose of this act to remedy this evil, 

"The General Assembly of hTorth Carolina do enact: 

'(SECTION 1. I t  shall be unlawful for any person, firm or corporation, 
to draw, make, utter or issue and deliver to another, any check or draft 
on any bank or depository, for the payment of money or its equivalent, 
knowing at the time of the making, drawing, uttering, issuing and de- 
livering such check or draft as aforesaid, that the maker or drawer 
thereof has not sufficient funds on deposit in or credit with such bank 
or depository with which to pay the same upon presentation. 

'(SEC. 2. That any person, firm or corporation violating any provision 
of this act shall be guilty of a misdemeanor. 

"SEC. 3. That the word 'credit' as used herein shall be construed to 
mean an arrangement or understanding with the bank or depository for 
the payment of any such check or draft. 

"SEC. 4. Tbat chapter fourteen of the Public Laws of nineteen hun- 
dred and twenty-five be and the same is hereby repealed. 

"SEC. 5. That this act shall be in  full force and effect from and after 
its ratification. 

"Ratified this the 2nd day of March, AD. 1927." Public Laws 
1927, ch. 62. 

After verdict the defendant moved in arrest of judgment. The motion 
was allowed and the State appealed. 
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Attorney-GeneraI Rrummitt and Assistant A ftorney-General Nash for 
the State. 

Ben T .  Holden and White & Malone for defendant. 

ADAMS, J. On 22 March, 1927, the defendant drew a check on the 
Farmers and Merchants Bank of Louisburg, payable to the order of 
George C. Green in  the sum of $100, which was to be credited on a fee 
charged the defendant for services rendered in  part  and in par t  to be 
rendered by the payee in  the capacity of an attorney a t  law. When he  
delivered the check he assured the payee that  i t  wou~ld be paid when 
presented a t  the bank. On the same day, for a similar consideration, he 
gave a check to W. H. Yarborough. H e  had no money on deposit and 
no understanding or arrangement with the bank for the payment of 
these checks, and for this reason when presented they were returned 
unpaid. Thereafter the defendant mas indicted for a breach of the 
statute set out i n  the statement of facts. At the tr ial  he declined to 
introduce evidence, and after the State had rested its case he moved to 
dismiss the action. This  motion was denied, and l ~ e  was convicted. 
Upon return of the verdict he moved in arrest of judgment on the 
ground that  the indictment charged no crimiual offense, and the court 
being of opinion that  the statute denounces as a crirne the mere non- 
payment of a debt without any finding of fraud or false pretense and 
conflicts with Article I, sec. 16, of the Constitution, granted the de- 
fendant's motion and arrested the judgment. The  S1:ate excepted and 
appealed. C. S., 4649. 

Under the general rule that  judgment may be arrested only for errors 
which appear on the face of the record, i t  may be granied that  an indict- 
ment charging the breach of a statute enac2ted in disre,;ard of a positive 
constitutional inhibition manifests such error as will justify refusal to 
pronounce judgment in case of conviction. The principle is that  every- 
thing charged i n  the indictment may be true and yet no criminal offense 
may have been committed. S. v. Watkins,  101 N. C., 702; S. v. Narsk,  
132 N. C., 1000. An unconstitntionnl law is  void and an act which it 
condemns is not a crime because the organic lam is essentially the 
supreme law. E x  parte h'icbold, 100 IT. S., 376, 25 Law Ed., 717; Ilunt- 
h g f o n  7:. Worthen, 120 U .  S., 10, 30 Law Ed., 585. 13ut the statutr  ill 
question is presumed to be valid. Every act of the L~gis la ture  is pre- 
sumed to be in harmony with the Constit~ition and all doubts are to be 
rr~so1rc.d in faror  of its validity. This  Court has said that  an act will bc 
declared unconstitutional only when no reasonable dcubt exists. 8. 1 1 .  

JIoss, 4'1 N. C., 66;  S. 2. .  Noore, 104 K. C., 714; Coble v. Comrs.. 184 
N. C., 342. 
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"There shall be no imprisonment for debt in this State, except in 
cases of fraud." Const., Art. I, see. 16. I f  the statute is in conflict with 
this prohibition it cannot be upheld, for the manifest object of the 
section, first appearing in the Constitution of 1868, was the abolition of 
imprisonment for debt which had previously had legal sanction. The 
former law granted an execution against the body of the defendant in 
civil actions in which money only was recovered. I t  was not essential 
that fraud should be proved. The execution was a writ known as 
capim ad satisfa~ciendum, the office of which was to imprison the debtor 
until he had paid the debt, costs and damages. I f  he had property 
when he was taken into custody he could surrender i t ;  if he had none he 
could take the oath of an insolvent. Laws 1773, ch. 4 ;  Const. 1776, 
see. 39; Revised Code, ch. 59; Burton v. Dickens, 7 N. C., 103; Jordan 
I ) .  James, 10 N.  C., 110; Crain v. Long, 14 N .  C., 371; 1CIcNair v. Rag- 
land, 17 N.  C., 42; Gri f in  v. Simmons, 50 N .  C., 145. The constitu- 
tional provision of 1868 was intended to annul the old law and to inter- 
dict imprisonment for debt except in  cases of fraud. I t  has been said 
that the framers of the Constitution, in forbidding imprisonment for 
debt, referred to the cause of action as being ex contractu, and thereby 
implied that imprisonment is not forbidden in every civil action, but 
may be allowed in actions which are not for debt. Moore v. Green, 73 
N.  C., 394; Long v. McLean, 88 N .  C., 3. The section was aimed pri- 
marily at the law which gave the right of execution against the body of 
the defendant in civil actions; and if it be granted that it extends to 
and forbids criminal prosecutions for simple breach of contract, still we 
are convinced that error was committed in arresting the judgment. 

At common law a fraudulent act was prosecuted as a crime only when 
it was calculated to defraud a number of people, and for this reason 
statutes were enacted in England to punish a variety of frauds not pre- 
viously punishable. Some of these statutes, reEnacted here, have been 
united with the body of our criminal law. Section 4277 of Consoli- 
dated Statutes, which denounces as a felony the intentional obtaining of 
property by false tokens or other false pretenses, was derived from 
33 Henry V I I I ,  ch. 1, and 30 George 11, ch. 24. 15' v Phifer, 65 N .  C., 
321. Under this statute and others similar to it the person defrauded 
must have parted with something of value, as exemplified by a sequence 
of opinions from S. v. Simpson, 10 N.  C., 621, to 8. v. Roberts, 189 
N.  C., 93. To this group may be referred the frauds within contempla- 
tion of the constitutional provision heretofore set out-a conclusion 
which, we venture to say, may reasonably be deduced from several of 
our own decisions. The phrase "in cases of fraud" qualifies the word 
"debt"; it signifies fraud in making the contract or in attempting to 
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evade performance by the fraudulent concealment cr disposition of 
property or other fraud devised for the purpose of defeating collection 
of the debt. I11 Melvin v. Melvin, 72 N .  C., 384, "fraud," as used in 
section 16, supra, was defined by Chief Justice Peanron as "fraud in 
attempting to hinder, delay and defeat the collection c~f a debt by con- 
cealing property and other fraudulent devices, fraud in making the 
contract-false representations for instance, and fraud in  incurring the 
liability, for instance, when an administrator commits a fraud by ap- 
plyilig the funds of the estate to his own use,.paying his own debts and 
the like." And in Aloore v. Alullen, 77 N .  C., 327: ('It is clear that the 
words 'except in case of fraud' are evidently used in a very restricted 
sense, such as fraud in procuring a contract to be made, or fraud in 
attempting to evade performance-as by concealing property, or by at- 
tempting to run it out of the State, or by making a fraudulent disposi- 
tion of it." See Powers v .  Davenport, 101 N .  C., 286. 

It may be conceded that the defendant perpetrated no fraud at the 
time he engaged the services of his attorneys, and that under the cases 
last cited he was not culpable in  contracting the debt; but this does not 
imply that a fraudulent act cannot be made puniskable as a crime 
unless it induces or results in  simultaneous loss, or that imprisonment 
for breach of the statute in question is imprisonment for debt, or that 
the defendant in this action practiced no fraud in giving the check. I t  
is necessary to keep in mind the distinction between cases in which 
present loss is caused by fraud in contracting the debt, punishable under 
the provisions of the English statutes which have been reenacted here, 
and those in  which there is subsequent fraud, disconnected with the in- 
ception of the debt and punishable under the general pcllice power of the 
State. Failure to observe this distinction would conveniently destroy the 
foundation on which the argument in  behalf of the State is based. I t  
would assume that the statute penalizes imprisonment for debt; but this 
assumption, as we understand the law, would be altogether premature. 
I t  would be a fair illustration of a syllogism in which t'9e major premise 
assumes the fact to be proved. This is the very point upon which there 
is divergence of opinion-the point, in truth, which Chief Justice Pear- 
son thoughtfully clarified. I t  is difficult to detect in the defendant's 
execution and delivery of the check any fraud in procu~ing the contract, 
making the debt, or evading performance by concealin5 or disposing of 
property-elements constituting fraud for which there may be imprison- 
ment for debt. But the recent statute condemns an act which may have 
nothing to do with incurring the debt or defeating its collection "by 
concealing property or other fraudulent devices"-an act wilfully done, i t  
may be long after the debt has been contracted, and therefore not within 
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the purview or contemplation of the constitutional inhibition. I t  fol- 
lows, in our opinion, that the statute does not conflict with Article I, 
sec. 16, of the Constitution. 

A crime is an act or omission punishable as an offense against the 
State. 1 hlcClain on Crim. Law, sec. 4. Crimes mala in se comprise 
acts which are wrong in themselves, as murder or arson, but acts which 
are mala prohibifai are crimes only because they are prohibited by the 
common law, by statute, or by ordinance. The Legislature, unless re- 
strained by the organic law, has the inherent power to prohibit and 
punish any act as a crime. 16 C. J., 60. I n  Halter v. Nebraska, 205 
U.  S., 34, 51 Law Ed., 696, 701, the Court in treating the subject ex- 
pressed this conclusion: "Another vital principle is that, except as re- 
strained by its own fundamental law, or by the supreme law of the land, 
a State possesses all legislative power consistent with a republican form 
of government; therefore each State, when not thus restrained, and so 
far  as this Court is concerned, may, by legislation, provide not only for 
the health, morals and safety of its people, but for the common good, as 
involved in the well-being, peace, happiness and prosperity of the 
people." 

We recognize the principle that the police power may not be exercised 
in breach of rights which are guaranteed by the Constitution of the 
State or Nation; but if, as we have said, the assailed statute is not in 
conflict with thc fundamental law its enactment was a lawful exercise of 
legislative power. The police power is a necessary attribute of every 
civilized government; it is not a grant derived from or under any writ- 
ten constitution, but it is inherent in the several States. I t  is but "an- 
other name for that authority which resides in every sovereignty to pass 
all laws for the internal regulation and government of the State," and 
by means of it "the Legislature exercises a supervision over matters 
involving the common weal and enforces the observance by each indi- 
vidual member of society of the duties which he owes to others and to 
the community at large." 6 R. C. L., 183, sec. 182; 185, sec. 184. So 
we have held that by virtue of the police bower the law-making body 
may enact laws for the enjoyment of private and social life, the bene- 
ficial use of property, the security of the social order, and the preven- 
tion and punishment of injuries, as well as for the protection of the 
life, safety, health, morals, and comfort of the citizen. S. v. Vanhook, 
182 N. C., 831. This attribute of sovereignty imports authority, not 
only to punish an injury which has become a public nuisance, but to 
punish fraudulent acts which tend to deceive, to destroy confidence, and 
to injure the public interests. Does the giving of worthless paper tend 
to deceive? Does the custom of putting it in the market places tend to 
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destroy confidence? The transaction of business is dependent on credit; 
the basis of credit is confidence. The harmful effect of flooding the 
channels of commerce with checks and drafts of this character is mani- 
fest; it is not restricted to the bare transaction between the maker and 
the payee; its scope embraces the endorsement and the unrestrained 
transfer of the paper, releasing it as "a courier without baggage" hasten- 
ing perchance to the four corners of the country. The offense consists, 
not in presently obtaining something of value by deceit, but in putting 
in circulation worthless commercial paper which will ultimately result 
in  financial loss. I f  we close our eyes to this significant fact we shall 
fall into the patent error of trying to apply to the case before us the law 
as announced upon an entirely different state of facts in such cases as 
S. v. Grif f in ,  154 N .  C., 611, and X i n f o n  c. E a r l y ,  183 N .  C., 199. 

True, this Court has never held that the mere giving of a worthless 
check or draft is a breach of the criminal law. The constitutionality 
of C. S., 4283, or Public Laws 1925, ch. 14, now repealed, has never 
been determined. S. v. Edzoards, 190 N .  C., 322; S. v. Corpening, 191 
N. C., 751. But the act of 1927 comprises much more than the giving 
of worthless paper. The offense is complete only when a check or draft 
is made or drawn, etc., on any bank or depository for the payment of 
money or its equivalent by one who knows  at the time that he has not 
sufficient funds in o r  credit witlz such bank or depository with which to 
pay the paper when presented-"credit" meaning an arrangement or 
understanding with the bank or depository for the payment of the 
check or draft. 

Can it be said that tlie issuance of a check or draft under these cir- 
cumstances is not a false representation of a subsisting fact-the wrong 
which the statute condemns? Can the maker condone his act on the 
theory that he did not mean what he said? By the act of issuing the 
paper does he not aver the esistence of funds or credit against which it 
is drawn? Can a fraudulent act be defined only by the use of the word 
"fraud"? We have understood the principle to be that in creating an 
offense the Legislature may defiiie it by a description of the specific act, 
or as an act wl~icli produces or is calculated to produce a described 
result. 16 C. J., 67. The result conternplafed is financial loss. If 
there be no immediate loss the probability of ultimate loss is sufficiently 
imminent to warrant the cscrcise of the police power in behalf of tlie 
public good. 

A statute almost identical with ours was construed by the Kansas 
Supreme Court in S. v. d v e r y ,  23 A. L. It., 453. There the first count 
of the information mas based on a check to the Dodge City Wholesale 

- Grocery Company for $133.44. To this count the defendant pleaded 
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guilty and moved in arrest of judgment on the ground that  the count 
did not state facts sufficient to constitute a public offense. The  motion 
was denied and on appeal the ruling was affirmed, the Court saying: 
"The worthless check must be wilfully drawn, knowing a t  the time 
there are no funds on deposit to meet it.  Beyond that, the Legislature 
may, for protection of the public interest, require persons to act a t  their 
peril, and may punish tlie doing of a forbidden act without regard to 
the knowledge, intention, motive or moral turpitude of the doer. There 
is no constitutional objection to such legislation, the necessity for which 
the Legislature is authorized to determine." 

T i t h  respect to the question of imprisonment for debt it was said:  
"The defendant contends the statute is in conflict with paragraph 16 of 
tlie Bill of Rights, which forbids imprisonment for debt except i n  case 
of fraud. I t  is said the check was given to pay an acknowledged debt, 
long past due, alld neither debtor nor creditor made or lost anything, 
but tlie dcbtor must he imprisoned because the debt mas not discharged 
by the check. The information does not disclose the consideration for 
the check. I t  rnay be conceded, however, the statute applies to a trans- 
action of the character described. Scvertheless, the statute does not 
impose imprisonment for dcbt. Tliis subject ~ v a s  considered by tlle 
S ~ p r c m c  Court of Georgia, in the case of Hol l i s  v. Stafe,  152 Ga., 182, 
108 S. E . ,  783. Tllc Constitution of the State of Georgia declares 
'there shall bc no imprisonment for debt.' The  TVorthless ('heck -\ct 
of 1919 resembles the statute of this State, except that  the check must 
be drawn with intent to defraud. The Court said tlie drawer of the 
check is not imprisoned for dcbt, but for fraud, and cited the case of 
Smi fh  v.  Sfate, 141 Ga., 482, 81 S .  E., 220, ,bin. Cas. 1915 C, 999. I n  
the cited caw, tlle Court had unclcr consiclcration the act tlcsigned to 
punish fraudulent practices in obtaining board, lodging, and other 
accommodation at hotels, inns, boarding liouscs, and eating houses, and 
held imprisonment was not imposed for debt, but for  the forbidden 
practices. Under thc statute of this Statc, the offense does not consist 
in nonpayment of debt, but i n  resorting to a practice wliich the Leqis- 
lature regarded as demoralizing to business." See S. v. Torrenee ,  127 
3. C., 550. 

The  conclusion \%as that  the offense a a s  not cornmittcd against the 
payee of t l i ~  chcck only, but conqistcd in the public nuiwnce reiulting 
frorn the practice of putting n-orthless paper i n  circulation. Tliis, i t  
would seem, is the accepted position. I n  the annotation folloving tlie 
case, i t  is  said:  "Apparently very few cases have passed directly upon 
the constitutionality of statutes making it a criminal offense to issue a - 
check without funds to meet i t ;  but the decisions which have been found 
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all upheld such statutes against such constitutional objections as have 
been made." The decision ( i t  was said) that the wrong need not have 
resulted i n  immediate loss rests upon the theory that for the protection 
of the public interest the Legislature may require persons to act at their 
peril and may punish the doing of a forbidden act mithout regard to 
moral turpitude. Annotation, S. v. Avery, supra. 

Many of the cases on which the appellant relies construe statutes in 
which by espress words the criminal intent is required to be shown; 
our statute has no such requirement; i t  provides that the making or 
the issuing of a worthless check or draft by a person who knows that i t  
is worthless is itself an act of such potential evil as to demand its sup- 
pression by the exercise of the police power which is inherent in the 
State. Statutes manifesting an exercise of this power have defined as 
misdemeanors a variety of acts performed without regard to a specific 
criminal intent. See C. S., 4429, 4466, 4467, 4709, 4737, 6648; 8. v .  
Yopp ,  97 N. C., 477; 8. v. Moore, 113 N. C., 698; Shelby v. Power Co., 
155 N. C., 196. 

It is possible, of course, to depict evils which may spring from the 
statute and to overlook those which may result from a deluge of value- 
less commercial paper; but we must assume that the probable effects of 
the statute were apprehended by the law-making body from which i t  
derived its vitality. Indeed, in the preamble to the statute the evils 
already experienced are declared to be "the circulation of worthless 
paper, overdrafts, bad banking, check kiting, and a mischief to trade 
and commerce." 

Bills of exchange are now regarded as representing so much money 
and as performing the functions of paper currency. They are an indis- 
pensable agency in the maintenance of commerce; and in the propor- 
tion in which they are spurious the expansion of trade will unavoidably 
be retarded. These instruments of business intercourse should com- 
mand public confidence. We are not at all inclined to predict the ulti- 
mate effects of the pernicious practice to which we have referred, but 
it may not be unwise to bear in mind Macaulay's observation in refer- 
ence to the "clipped coin of the realm": "When the great instrument of 
exchange became thoroughly deranged, all trade, all industry, were 
smitten as with a palsy." His. Eng., Vol. 5, page 87. The judgment is 

Reversed. 

STACY, C. J., concurring: The uttering of a worthless check, sc ien far ,  
is both a private and a public wrong, like the passing of a counterfeit 
coin. And herein lies the distinction between the case at bar and S. p. 
GrZfia, 154 N. C., 611, which arose under C. S., 4281, :i statute purport- 
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ing to  make it unlawful for a tenant wilfully to fail to carry out his 
agreement with the landlord, after obtaining advances w d e r  promise 
to v70rk, etc., and X i n f o u  7 ' .  Eal-ljj, IS3 S. C., 199, which arose u~ ide r  
C. S., 4480, a statutc purl)ortiilg to make it unln~vful  for a tenant v i l -  
fully to abandon his crop, etc. 

r , I h e  present statute is  aimed at a practice ~vllicll has bccon~e a nleliace 
to trade, an  evil and a ~ i i i s c h i ~ f  in the field of coiinncrce, nlicrc tlic 
major portion of busimw is done oil paper. -1 check is a ~ l c~ro t i :~b l (~  
instrument and passes reatlily tllroug11 thc cl ia~l~lels  of sonln~crcc IN-  
cause of the fai th and confidence nhich those in tllc mnrliet-places :1r1' 
willing to repose in its maker, and it is a crime, an  injury to socicty. t o  
undermine, in any degree, the very founclation upon nliich a11 wetiit 
rcsts. I t  is to the w,lfnrc of tlie Stntc that sucli fai th ;tnd c.onfitl(>l~c~. 
should be encouraged rather tlian destroyed. A\nd so tho statutc is 
v ritten. 
((-1 check is a bill of exchange, and may more particwlnrly 1 ) ~  d c f i ~ ~ c ~ l  

as a written order on a bank or banker, purpor t i l~p  to bc dran 11 ag:~iilst 
:I deposit of funds, for the paplrlcl~t, at all c~ ei~ts,  of n hurl1 of 11io11c.y to 
a certain pcrson therein ilamed, or t o  liini or his ordvr, or to bcarer, :rllcl 

payable on den1a1id"-1T'alXer, J., in 7 ' ~ u s t  ( ' 0 .  2. .  BatzX., 166  S. ('.. 1 1 .  
11s. 

I t  is not only a wrong to the payee, but also an illjury to the 1)nl)lic.. 
for a person to draw a check on a bank, or other depository, aild  deli^ cr it 
to another, intending thereby to make a paynlcllt of 1110111y or i t \  
equivalent, knowil~g a t  tlie time that  he ((llas not sufic'icwt fnl~tls  o11 1 1 1 1 -  

posit in or credit nit11 sucli bank or depository wit11 n l ~ i c l ~  to pay t l ~ c ~  
same upon presentation" (an  important prorision of the st:~tlitc~), :111tl 

it is the avowed purpose of the Legislature to put an mtl  to tlic p r ~ ~ c ~ t i c ~ .  
I t  is  not the attempted payment of a debt that  is co~iclcn~~lctl, but tl~c, 
giving of a wortlilcss clieck and its consequent disturbance of lmsi~rc+ 
integrity. That  the Legislature has tlie p o w r  to ellact the law, nlay 
not he altogetlier free from difficulty, nevertheless, the doubt, if ally, 
it seems to me, should be resolved in  favor of the validity of the stntutcx. 
8. v. Revis ,  193 N. C., 192. I t  certainly is  good morals and I think it is 
good lam. 

The  "check flasher" does a great deal more than contract a dcbt; llc 
shakes the pillars of business; and, to my  mind, it is a mistaken c11:lrity 
of judgment to place him in the same category with the honest r11a11 

who is  unable to pay his debts, and for whom the constitutional inhibi- 
tion against "imprisonment for debt, except in cases of fraud" was in- 
tended as a shield and not a sword. 

I n  S. v. Terrence, 127 N. C., 550, the act of 1879, section 1027 of The 
Code, now C. S.. 4282, which prorides that if any person shall obtain 
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advances on a written representation that he is the owner of specific 
personal property, which he agrees to apply to the payment of said 
advances, and fails to do so, shall be guilty of a misdemeanor, and 
punishable, was upheld against an  attack upon the ground that  it was in 
conflict with the provision of the Constitution, forbidding imprison- 
ment for debt except in cases of fraud,  the court saying: "It is  not 
the failure to pay the debt which is made indictable, but the failure 
to apply certain property which, in writing, has been pledged for its 
payment, and advances made on the fai th of such pledge.'' The  present 
statute stands on the same footing. 

The mere drawing and delivery of a check to a third person, without 
more, is equivalent to a representation that  tlie draxver has funds or 
credit in the bank, sufficient to insure payment on presentation, and if 
known to be untrue, is a false pretense. Note, 17 L. R, A. (N. S.), 244, 
citing many cases; Note, Ann. Cas., 1916 E, 736. This  is the practice 
against which the statute is aimed. 

T h e  issuing of a check on any bank or dqository,  for tlie payment of 
money or its equivalent, when the maker or drawer knows that  lie has 
not sufficient funds on deposit in, or credit with, such bank or depository 
with which to pay the same upon presentation, if do~ le  with intent to 
defraud, would involve moral turpitude and may justly be called maliim 
in, se. I n  the  absence of an  intent to defraud, it may not be malum { ? L  sc: 
but where the statute makes such an  act a rnisclenlennor. renardless of the , " 
intent, other than the intent to do the act forbidd-11, it is maiuni 
prohibiturn, and I think within the power of the Lcgdn tu re  to enact. 

A wilful purpose, or an evil intent, is intlisper~sable to a coriviction of 
a crime which is morally wrong. But  no evil intent is essential to all 
offense which i s  a mere h a l u m  &ohibifllnl. Tho will to (lo tlic act for- 
bidden by the statute is  the only crirnitial intent rcquisitc to n convic- 
tion of a statutory offense which is  not malunz in se, 8. 1 ' .  ; l f c R r u y c ~ .  
98 N.  C., 619; A r m o u r  Co. v. U .  S., 153 Fed., 1, affirmed, 209 U. S., 56;  
16 C. J., 76; I Bish. Cr. Law (9th ed.), scc. 206a. 

Tt can make no difference whethcr we, as individuals, think ill or 
well of the manner in which the Legislature lins dealt 71 it11 n g i ~  ell ~ n h -  
ject, for, so long as the law-making body stays within tlic bounds of thv 
Constitution, i ts  acts are free from judicial interfcrmicc. Xzrskruf 7 % .  

C. S., 219 U. S., 346. I t  is only when the General A\~scml,ly escecds 
the grant  of legislative authority, made to it in the orgmlic law, or tlis- 
regards one or more of the inhibitions contai~lcd tllcrc411, that the court% 
are directed to restrain its action. Person v. D o u g l i f o ~ ,  186 N. C.,  1). 
725. 

The courts are limited to the exercise of jndici:il l)ovclr by the same 
instrument which limits the Legislature to n give11 fi-Id of operation. 
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R. R. v. Cherokee County, 177 X. C., 86. Uricoi~stitutional arts of tlics 
Legislature may be rendered harmless by the courts in individual tasrs, 
when properly presented, but for the courts to strike clo\vn ralitl acts of 
the ~ e g i s l a t u r e  would be wholly repugnant to, ant1 a t  varinnce with, 
the genius of our institutions. Fo r  this reason, every presumption i. - " A 

indulged in favor of the validity of an act of the law-making body. 
Sdk ins  v. Children's Hospital, 261 U. S., 525. 

True, the Constitution is riot to be honored in form and disregarded 
in substance. "But the same rule of construction which coninlands that 
effect should be given to tLe constitutional will of the people, to its full 
extent, without regard to verbal subtleties, equally forbids that we slioultl 
interpolate into the Constitution what the pcople did not vi l l ,  by all 
artificial and technical stretchiug of their language beyond its ordinary. 
popular and obvious mra~iing"-Gasfon, d. ,  ill S. e.  N a n w l ,  20 S. ('., 1). 
154. 

I t  m a .  not bc amiss to obscrve, in passing, that t h r  statutt  is not as 
all-embracirlg, nor is the opiniou of the Court as f a r  reaching, as some 
of the illustratioiis made, and fears expressed, in the defendaut's behalf. 

I concur in the judgment of tlie Court liolding the present cwact~rient . - 

to he within the coristitutional po~vrr  of the Legislature. 

CONXOR, J., c o n c u r r i ~ g :  The  only question prcscntcd for our tlccisiolr 
by the appeal in this ease, is, whether tlic General Assembly of thi. 
State has the power to declare, by statute, that "it shall be u ~ ~ l a n f u l  for 
any pcrqon, firm or corporation to make, draw, utter, or iisue a~lt l  d c l i ~ e r  
to another any check or draft  on any bank or depository for tlw pay- 
nic~it of money or its equivalent, krlowing at the time of making, d ran -  
ing. utteriug, issuing and delivering such check or draft as aforesaid, 
that the maker, or drawer thereof, has not sufficient f u ~ l d s  on deposit in. 
or credit with such bank or depository with which to pay the same u p o l ~  
presentation," and to prescribe that  "any person, firm, or corl)oratioi~ 
1 iolating any provision of this act shall be guilty of a misdemeanor." 

The policy or impolicy of this statute is, manifestly, not for tlie con- 
sideration of this Court. Our  jurisdiction, wliich is derived from ail(! 
limited by tho Constitution of this State ( , k t .  IT, see. 8)  does not 
extend to or embrace matters of policy, these being exclusirely witlliri the 
power of the General Assembly, with whom all legislative authority is 
vested (Art .  11, see. 1) subject only to restrictions imposed by the p e o p l ~  
of Kor th  Carolina, in the State Constitution and by the people of the 
United States i n  the Federal Constitution. S. e. Reeis, 193 N .  C., 192: 
,Y. 1.. Leuis,  142 IT. C., 626. I t  is only when tlie General Assembly under- 
takm to exceed its legislative authority as restricted by tlie Constitutiorl. 
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either of the State or of the United States, that this Court has or 
assumes jurisdiction to adjudge its statutes invalid for want of power 
to enact the same. 

I n  these instances, which have been rare, it is within the power as well 
as the duty of this Court to exercise its jurisdiction, and thus to perform 
one of the highest and most delicate functions of the judicial tlcpart- 
ment of a government founded upon a written Constixtion. Per.son u. 
Doughton, 186 N. C., 725. I n  the rare instances in which this Court 
has been called upon to perform this function, it has ever been mindful 
of the words of Gaston, J., in his opinion, written in 1838, in the case 
of S. u. Manuel, 20 N. C., 144. The question presented for decision 
in that case was the same as that which we are now called upon to decide. 
H e  says: "Every case seriously questioning the constitutionality of a 
statute is entitled to the most deliberate consideraticn, because it in- 
vokes the exercise of the highest and most delicate function which belongs 
to the Judicial Department of the Government. The case before us not 
only seriously raises this question, but raises it upon grounds so plausible 
at least, if not so strong, as to render a full examination of them a task 
of some difficulty. We have therefore felt it our dutey to examine the 
question with diligence and care, and if the conclusion to which we have 
arrived be not right, the error will not have resulted from the omission of 
our best efforts to form a correct judgment." This tad.  has been so well 
and fully performed for the Court by Justice Adams in this case that 
but little remains to be said in support of our decision. But for the vigor 
with which our brethren. who find themselves unable to concur in the 
decision, support their dissents, and but for the earneiltness with which 
they express their views, I shonld be content to say no more, confident 
that our decision is fully supported by the authorities, and i s  in full 
accord with well-settled principles of law. 

The power of the General Assembly, in the exercise of its legislative 
authority, to prohibit by statute an act or acts, therein defined. as a 
crime, and to prescribe punishment for the violation of such statute, is 
inherent. 1 6  C. J., p. 60, see. 14. Such power is limlted, with respect 
to any particular statute and also with respect to the punishment to be 
inflicted upon one who violates the same, only by  constitutional re- 
strictions. Wherever by reason of changes in social conditions, the 
General Assembly deems an act or acts, theretofore riot prohibited by 
statute, hurtful to the public, and mischievous in effect, it not only has 
the power, but i t  is its manifest duty to declare such act or acts u11- 
lawful, and to prohibit the doing of the same by cgtatute, in which 
punishments are prescribed for its violation. I t  is provided in the Consti- 
tution of this State that in order that grievances may be redressed, and 
the laws amended and strengthened, elections shall be often held (Art. I ,  
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scc. 28) arid that  the General Assembly shall meet in regular session, 
biennially. Thesr provisions are in accord with a sound principle of 
government. Reference to chapter 82, of the Consolidated Statutes of 
1919, ontitled "Crimes and Punishments," and amendments thereto, and 
to the Public Laws, since knacted and published, will disclose that  the 
Gancral Asscrnbly has exercised this power, and performed this duty. 
Many acts a rc  now defined as crimes and punished as such, whicl~ 
uridcr social conditions which formerly obtained in this State, w r c  
done with impunity. But  for this power which the General Asqcmbly 
exercises in i ts  best judgment, with ultimate responsibility only to thr. 
people of the State, the criminal lam would be static, and not progressive, 
as it is and should be. 

I t  is said, however, that  the General Assembly was without power 
to enact chapter 62, Public Laws 1927, entitled "An act to preveut thc 
giving of xorthless checks," because the enforcement of said statute 
against one who shall violate its provisions, will result in imprisonmel~t 
for debt, contrary to the provisions of section 16 of Article I of t h ~  
( 'o~~sti tut ion,  which declares that  "there shall be no imprisonment for 
dcbt in this State, except in cases of fraud." I t  is  conceded, of course, 
that the word "fraud" does not appear in this statute. I f ,  however, ihc 
validity of the statute depends upon whether it shall be construed as rc- 
quiring that a fraudulent intent be proved before there can be a con7ic- 
t1o11, and punishnient by fine or imprisonment (C. S., 4173, S. v. illarllr/.  
9 .  IT. C., 661), this objection is not upon sufficient grounds to requirc 
us to hold that the statute is void. The  act which is made unlawful. 
alld defined as a misdemeanor, is the git ing of a check, with knovletlgc, 
at the time of giving, that  the drawer has not sufficient funds on deposit 
in or credit with the bank for the payment of the same. Ll check ih 
defined in Trust ( ' 0 .  v .  Bani., 166  N. C., 112, in the opinion of 1 Y a l X ~ r  
J., as ''a written order on a bank or banker, purporting to be dr t rn~i  
against a deposit of funds, for the payment, at all events, of a sum of 
mouey to a certain person named therein, or to him or his order, or to 
bearer, and payable on demand." ,I check is a bill of exchange drawn on 
a bank, payable on demand. C. S., 3167. I t  is, on its face and by its \c ry  
nature, a rcprmentation to ererg person who may take it or deal with 
it, as payee, endorsee or holder, that  funds have been provided by de- 
posit or by credit with the drawee bank, for its payment on presentation. 
I n  law, as well as in every-day business, there is a representation, not 
only that  the drawee bank u i l l  pay the chcck upon due presentatio~l. 
hut also that  funds are in its hands, or that. credit has been a r r a n g ~ d  
with it, for such payment. The  repesentations, express or implied, made 
by the drawer of a check on a bank or banker include more than thcl 
representations made by the drawer of a draft  on a drawee, who is not 
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a bank or banker; the latter engages with the payee and successive 
holders only that  the  draft  will be accepted or paid, or both, by the 
drawee, while the former represents that  he has funds with the drawer 
out of which the check will be paid, a t  all events. While there is no 
distinction in the ultimate liability of the drawer of a check on a 
bank, or banker, and the drawer of a draft upon one who is neither, 
there is a distinction, recognized in the business world between the repre- 
sentations made by such drawers. The statute involved in this action 
recognizes this distinction, and i t  may well be held th:tt in prescribing 
punishment by fine or imprisonment for its violation, i t  comes within the 
exception to the principle contained in section 1 6  of Article I of the 
Constitution. There can be no conviction, resulting in punishment by 
imprisonment, for the violation of this statute, without proof, not only 
that the accused gare  the check, but also that he knew that the represen- 
tation that  he made thereby was false. The giving of the check with such 
knowledge is a fraud for which a defendant in a criminal action, who 
hiis been duly convicted, may be punished by imprisonment, without 
impinging upon the sound and just principle stated in section 16 of 
Article I of the Constitution. 

This principle was included in our bill of rights, a ~ d  has remained 
therein, not as a limitation upon the power of the General Assembly 
with respect to the enactment of criminal statutes, with adequate pro- 
visions therein for the punishment of those who violate them, but for 
the purpose of prohibiting the issuance of executions against thc person, 
as allowed a t  common law, upon judgments recovei-ed by creditors 
against debtors. I t  was the evil flowing from the issuance of such execu- 
tions that the people of North Carolina thereby declaimed should cease. 
At common law executions in  actions where money only was recovered 
as a debt or damages for the breach of a contract, were of five sorts: 
(1)  against the body of the defendant; ( 2 )  against his goods and chat- 
tels; ( 3 )  against his goods and the profits of his land:  (4 )  against his 
goods and the possession of his land; and (5)  against all three, his body, 
land and goods. Blk. Com. Qol. 111, ch. X X V I .  The  first of these execu- 
tions was by writ of cupias ad satisfaciendum. This latter writ is said 
by Blackstone to be an  execution of the highest nature, inasmuch as i t  
deprives a man of his liberty till he makes the satisfaction awarded. By 
means of this writ, a debtor could be imprisoned a t  the instance of his 
creditor. Notwithstanding section 39 of the Constitution of North Caro- 
lina, adopted in 1776, such an  execution was allowed in this State prior to 
1868. However, since the adoption of the Constitution of 1868, contain- 
ing section 16 of Article I, no judgment creditor has had the power to 
procure the arrest and imprisonment of his debtor by an  execution 
against his person, on a judgment for debt arising out of contract, unless 
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fraud was alleged and prored, with respect to the debt. Statutes have 
been enacted by the General Assembly and are now in full force in Korth 
Carolina, guaranteeing unfortunate debtors that  they shall not be ini- 
prisoned solely because they are unable to pay their debts. I n  my  
opinion, no criticism can be justly made of the General Assembly of 
1927, here or elsewhere, for  that  they have violated a fundamcntal pro- 
vision of our bill of rights, by the enactment of chapter 62, Public Laws 
1927. This  statute, as is now held by this Court, is valid. I t  was enacted 
by the General Assembly in  the exercise of its legislative authority 
for the protection of the public from an  evil which it declared has ariscn 
in S o r t h  Carolina by reason of modern methods of doing business. The 
power of the General Assembly to enact the statute is  not within the 
restrictions imposed thereon by constitutional provisions. I concur in thc 
decision upon the question presented to the Court by this appeal. 

BROGDEN, J., dissenting: This  case has been considered with great 
deliberation by the Court, but I find that  my mind cannot reach the 
conclusion set forth in the opinion nor approve the reasoning through 
which the result is  achieved. The Constitution of North Carolina, 
Article I, sec. 16, provides "that there shall be no imprisonment for 
debt in this State, except i n  cases of fraud.'' T h e  reverse of the proposi- 
tion is  that  there can be imprisonment for debt in this State "in cases 
of fraud." At  the outset, therefore, the inquiry is, what is the meaning 
of the constitutional expression "in cases of fraud"; or to state the 
proposition differently, what is the meaning of fraud as contemplated 
by the Constitution, which will warrant  and justify depriving a citizen 
of his liberty? 

Fraud,  as contemplated by the Constitution, has not been left to con- 
jecture or supposition. Shortly after the instrument was forged and 
while hot and fresh, this Court interpreted and set in legal concrete the 
meaning of fraud as contemplated therein. Peairson, C. J., writing in 
Moore v. Mullen, 77 N .  C., 325, says: "And i t  is  clear that  the words 
'except i n  cases of fraud' a re  evidently used in  a very restricted sense, 
such as fraud in procuring a contract to be made, or  fraud in attempting 
to evade performance-as by concealing property, or  by attempting to 
run  it out of the State, or by making a fraudulent disposition of it." 
The  same definition was given by Chief J u s t i c e  Peairson in Heluin v. 
Xelvin, 7 2  N .  C., 384. 

Let i t  be observed that  the definition of fraud as contemplated by the 
Constitution is  not a mere sugar-coated and emasculated misrepresenta- 
tion, but fraud ('in a very restricted'' sense in  either procuring a con- 
tract or evading performance in the manner specifically pointed out by 

33-191 
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Chief Justice Pearson. I f ,  then, these decisions correctly state the law 
and are to be considered binding, then the absence of such fraud is fatal 
to imprisonment for debt. 

1 4 ~  I conceive the law, the identical proposition, in principle, was de- 
cided in  S. w. Gm'fin, 154 N. C., 611. The statute under consideration in 
that case carried the words ''with intent to cheat and defraud another 
. . . shall obtain any money, etc., from any other. person . . . 
by color of any promise or agreement that the person making the same 
will begin any work, etc., and shall unlawfully and wilfully fail to com- 
mence or complete said work according to the contract, without a lawful 
excuse, he shall be guilty of a misdemeanor." The statute was amended 
to provide: "And evidence of such promise or agreement to work, the 
obtaining of such advances thereon and the failure to comply with such 
promise or agreement shall be presumptive evidence of the intent to 
cheat and defraud," etc. The opinion of the Court declares: "It is a 
part of the organic law of this State that there shall be 130 imprisonment 
for debt except in cases of fraud. The bald fact that a person contracted 
a debt and promised to pay i t  in work, standing alone, does not justify 
a presumption of fraud in contracting the original debt, any more than 
i t  would if he had promised to pay it in money. I t  is beyond the power 
of the Legislature to create such a rule of evidence and enforce it in the 
State's own courts. I t  is but an arbitrary mandate, there being no 
rational connection, tending to prove fraud, between the fact proved 
and the ultimate fact presumed. Such an arbitrary rule of evidence 
takes away from the defendant his constitutional rights and interferes 
with his guaranteed equality before the law, and, as the Supreme Court 
of the United States says, 'violates those fundamental rights and im- 
mutable principles of justice which are embraced within the concep- 
tion of due process of lam.' " T O  the same effect is the utterance of 
f loke,  J., in M i n t o n  v. Early, 183 N. C., 199. "But, in our opinion, the 
statute referred to, imposing as i t  does punishment of fine and impris- 
onment for abandoning a tenancy or crop, without pa;ying for the ad- 
vances made by the landlord, and without requiring any allegation or 
proof of fraud, either in the inception or breach of the contract, is in 
violation of our constitutional provision, Art. I, sec. 1 6 ,  which inhibits 
'imprisonment for debt except in cases of fraud.' " 

However, the opinion of the Court says: "The offense consists not in 
presently obtaining something of value by deceit, but in putting in 
circulation worthless commercial paper which will ultimately result in 
financial loss. I f  we close our eyes to this significant fact, we shall fall 
into the patent error of trying to apply to the case before us the law as 
announced upon an entirely different state of facts in such cases as 
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S.  V .  Griffin, 154 N. C., 611, and Minton v. Early, 183 N. C., 199." 
According to this proposition, the crime consists of two elements, to wi t :  
(1)  Issuing and delivering a wortliless check; (2 )  ultimate financial loss. 

A check by its very nature is a n  evidence of indebtedness and as 
between the drawer and payee, the equivalent of the drawer's promise 
to pay. A worthless check is then a t  most a false promise or a false 
representation. Now what was the gist of the offense in  the Griffin 
case? (1)  Procuring something of value. (2 )  B y  a false promise or 
false representation, to wit, to begin work for the promisee, and ( 3 )  
immediate financial loss. Although there was a false promise or false 
representation resulting in  immediate financial loss, this Court held the 
legislation unconstitutional. Yet in the present case a false promise or 
false representation resulting in hypothetical financial loss, even though 
nothing of value was procured or received a t  the time of the uttering 
thereof, is held valid and constitutional. 

I am inclined to think that  the "patent error" referred to in the 
opinion of the Court consists i n  the failure to recognize what the poli- 
ticians might term, the "deadly parallel" between the Griffin case and 
the case a t  bar. 

But  says the Court:  "Can i t  be said that  the issuance of a check or 
draft  under these circumstances is not a false representation of a sub- 
sisting fact-the wrong which the statute condemns?" "False repre- 
sentation of a subsisting fact" is false pretense. I f  so, the statute is  a 
useless legislative performance because C. S., 4277, defining and pun- 
ishing that  crime, is already in full force and effect. Again, if false 
pretense is "the wrong which the statute condemns" then i t  must be an  
essential element of the crime, and, if so, i t  ought to be alleged in the 
indictment and proved at the trial. The  statute itself, however, con- 
tains no language specifying either false pretense or fraud.  I s  i t  not 
therefore apparent that  the Court by construction and interpretation is 
thrusting into the statute the necessary legal elements, and thereby 
forging and fashioning a totally new l aw?  

I f  the bad-check law really means that  a person who issues and de- 
livers a worthless check is actually guilty of false pretense, then why 
not so declare and require the State to allege and prore the commission 
of the real crime for which a defendant is  to be tr ied? Ought a citizen 
of this State to be convicted of a false pretense without requiring the 
essential elements of the crime to be established? I f  so, the law itself 
sets the example of subterfuge in its own tribunals. 

Howerer, i t  is contended that  the bad check law can be upheld upon 
two grounds : 

1. That  imprisonment for debt is  not involved, but the giving of a 
worthless check, which is a separate and distinct criminal act. 
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2. Tha t  such legislation can be supported and justified under the 
police power. 

I n  discussing the first contention, i t  must be borne in  mind that  the 
facts i n  this case show that  the check for $100 was given to pay a debt 
then existing. Nothing of value, so f a r  as the record discloses, passed 
to the defendant a t  the time of giving the $100 check. While i t  is  de- 
batable in  my mind, under our decisions, au to whether the receiving of 
value a t  the time of giving the check and upon the fa i th  of the check, is 
not essential to uphold conviction, stilI i t  niust be apparent that  i n  this 
particular case the debt lies upon the threshold of the mdictment. 

Wha t  is the meaning of the expression "for debt"? The word '(for" 
is  generally understood in law to mean "on account cf," or "growing 
out of." Words and Phrases, Second Series, Vol. 2. I n  the light of 
this definition, Art. I, sec. 16, of the Constitution would read substan- 
tially as follows: '(There shall be no imprisonment on account of or 
growing out of a debt i n  this State, except in cases of fraud.'' 

Does the transaction for which the defendant is  indicted "grow out 
of" a debt or arise "on account of" a debt? Suppose the defendant had 
written a dozen checks and passed them out to his friends to whom he 
was under no legal obligation, would anybody contend that  the mere 
drawing and delivering of these checks constituted a crime for which he 
would be imprisoned? I think not. What  is i t  then that  creates the 
crime? Obviously the drawing and delivering of the check to a 
creditor. The debt, therefore, becomes the foundation of the offense. 
I t  is the breath of life to the crime, and without i t  the crime could not 
exist. The  debt and the crime are as closely associated as bone and 
marrow or lungs and breathing. Xeither can functlon without the 
other. So that  the effort to insert the judicial operatirg knife between 
these two inseparable facts, each giving life and vitality to the other, 
is to my mind, simply "dividing a hair  twixt South and Southwest 
side." Let i t  be borne in mind, too, that  as a result of this infinitesimal 
division, a citizen can be deprived of his constitutional liberty, which, 
under all established principles of law, is entitled to every reasonable 
inference in  its favor. 

I t  could have been argued with equal, if not greater force, i n  the 
Minton c u e  that  the penal statute was not intended to make a tenant 
pay for advances, but to punish an  entirely separate and distinct offense, 
to wit, that  of abandoning a crop and subjecting the landlord to finan- 
cial in jury  through the probable loss of the crop. Moreover, the same 
reasoning could have been applied with greater force to the Gri8.n case 
upon the theory that  the statute was not intended to imprison a tenant 
for debt, but to punish his gypsy propensities in wandering about the 
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country, abandoning crops to the mercy of wind and m a t h e r  and thus 
subjecting the landlord to probable financial loss, and establishing a 
practice destructive of agriculture. 

The  principle of scicnfer cannot save the day. Sc ien fer  is  a technical 
term denoting in the lam of fraud a guilty knowledge, and so f a r  as  I 
can discover, is confined to the field of civil actions for fraud and has 
never been used as a substitute for that  evil intent of the mind upon 
which all crime rests. Indeed in a civil action for fraud the fraudulent 
intent is an  essential to liability. I n  the very last utterance of this 
Court upon the subject i n  Col-ley Co. v. Griggs, 192 N. C., 173, Clark- 
son, J., writing for the Court, quoting from Pollock on Torts, says: 
"To create a right of action for deceit there must be a statement maJe 
by the defendant, or for which he is answerable as principal, and with 
regard to that  statement all the  followinq conditions mus t  concur 
(italics mine) : ( a )  It is untrue in fact. (b)  The  person making the 
statement, or the person responsible for it,  either knows it to be untrue, 
or is culpably ignorant ( that  is, recklessly and consciously ignorant) 
whether i t  be true or not. (c)  I t  is made to the intent that  the plain- 
tiff shall act upon it, or  in a manner apparently fitted to induce him t~ 
act upon it. ( d )  The plaintiff does act in reliance on the statement in 
the manner contemplated or manifestly probable, and thereby suffers 
damage." Thus  i t  appears that  s c i e n f ~ r  alone without the fraudulent 
intent does not even establish a cause of action in  a civil case, and yet 
it is held to be sound law in the case a t  bar that  mere scienter without 
the intent to deceive is sufficient to establish a crime. I n  other words, 
the natural  order of the law is reversed and a crime can be established 
upon less proof than a cause of action in  a civil case. 

Kor  will the analogy of the "clipped coin of the realm" avail. Clip- 
ping the coinage or counterfeiting is  not now and never has been a crime 
growing out of or connected with a debt or i n  anywise possessing any 
relationship whatever to a contractual obligation. Neither can the doc- 
trine of malum prohibiturn control, for the plain reason that  the Legis- 
lature has no power to declare the failure to pay a debt m a l u m  pro- 
h i b i f u m ,  and thus by indirection nullify the plain guarantee of the 
Constitution. 

Again, the bad check law, as drawn, does not even establish a tort. 
If the prosecuting witness in  this case had sued the defendant upon the 
check, alleging i n  the words of the statute that  the defendant gave him 
the check "knowing a t  the time that  he had no funds in  bank to pay the 
same upon presentation," and then should submit an  issue to the jury 
in the words of the statute, "did the defendant give said check 'know- 
ing a t  the time' that  he did not have sufficient funds on deposit to pay 



518 IX T H E  S U P R E M E  COURT. [I94 

same"? and the jury should answer this issue yes, I assume that there 
is not a judge in the State who would sign a judgment in  the action, 
decreeing the arrest of the person of the defendant. .4nd yet, by the 
simple device of turning the guns of the criminal law upon either a 
crooked or unfortunate debtor, irrespective of good faith, he can be 
sent to the chain-gang for a transaction for which he could not even be 
arrested in a civil case. This result sweeps away all the landmarks set 
by our fathers establishing the boundaries of constitutic~nal liberty, and 
I cannot believe that it is sound law. 

The second ground upon which this legislation is sought to be upheld 
is through the exercise of police power. I t  must be conceded that the 
police power is an indefinable, intangible, illusive and elusive, all-cov- 
ering mother-hubbard of the law. Under the complex conditions of 
modern society, where rights and duties overlap and interlock the police 
pover is an essential attribute and function of sovereignty, subordinat- 
ing individual convenience and individual rights to the dominant mel- 
fare of the public. But, however potent the police power may be, it is 
not superior to the Constitution, and when the Constitution speaks it 
must hold its peace. I f  the bad check law is unconstitulional, that ends 
the controversy and there can be no police power involved. Obviously 
the police power cannot push the Constitution from its throne as the 
supreme autharity in this State, because the police power must be 
treated as the handmaid of the Constitution and not an indirect device, 
undermining and overthrowing the highest expression of the organic law. 

I t  is to be noted that the opinion of the Court declares that "we 
recognize the principle that the police power may not be exercised in 
breach of rights which are guaranteed by the Constitution." But a 
perusal of the opinion will clearly disclose that while the principle may 
be recognized it is not applied because one of the main theories for 
upholding conviction rests upon the exercise of police power in sup- 
pressing a practice which is supposed to corrupt the morals of the State. 

Of course the preamble of the act contains a galaxy of descriptive 
adjectires, but these mean nothing as the body of the act is plain and 
unambiguous. These adjectives simply constitute the baby-ribbon, tis- 
suepaper and sprigs of holly which conceal the "Christmas present" 
contained in section 1 of the act. 

The question which we are considering has been considered in  many 
other jurisdictions, notably South Carolina, Vermont, Georgia, Cali- 
fornia, Ohio, Arizona, Kansas, Florida, Washington, Louisiana, Mary- 
land, Oklahoma, New York and South Dakota. S. v. Moore (S. C.), 
122 S. E., 672; Lowell v. E a f o n  (Qt.), 122 Atl., 742; Berry  v. State 
(Ga.), 111 S .  E., 669; People v. K h a n  (Cal.), 182 E'ac., 803; S. v. 
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Lowenstein (Ohio), 142 N.  E., 897; S.  v. Meeks (Ariz.), 247 Pac., 
1099; S. v. Avery (Kansas), 207 Pac., 838; Wolfe v. State (Fla.), 79 
Southern, 449; 8. v. Pilling (Wash.), 102 Pac., 230; S.  v. Alphonse 
(La.), 98 Southern, 430; Lyman v. State (hld.), 109 Atlantic, 548; 
ICilgore v. Stafe  (Okla.), 219 Pac., 160; People v. Siman (N. Y. ) ,  197 
N. Y. S., 713; S. u. Taylor, 44 S. Dak., 335. There is  also an  interest- 
ing note on the subject i n  the N. C. Law Review of December, 1926, and 
also an  article on imprisonment for debt i n  North Carolina, 1 N. C. L. 
Rev., 229. The statutes of all the States referred to, except Kansas, 
Vermont and South Dakota, contain the words "with intent to defraud" 
or similar language. 

The  South Dakota statute contains the words "every person who de- 
signedly by color or aid of any false token or writing . . . obtains 
. . . any money or property is punishable," etc. This  statute, of 
course rests upon the theory of false pretense and applies only to secur- 
ing something of value a t  the time the check is given. 

I n  S. v. Alphome, supra, the Louisiana Court said:  "In prosecutions 
under this statute, one of the essential ingredients of the crime is 
fraudulent intent. I t  is sacramental that  a n  intent to defraud be 
alleged and proved." I n  the note upon tlie subject, 23 A. L. R., 459, 
the author says: '(But in Soidlinger 21: State, 17 Ga. App., 811, 88 
S. E., 887, i t  was expressly held, i n  direct conflict n i t h  S .  c. rlcery, that 
unless the statute did require such an intent it would be invalid, since 
it would be an instruinent for the collection of debt by the processes of 
the criminal law, in contravention of sound public policy and of the 
constitutional prorision against imprisonment for debt." Proceeding 
further the author says: "The cases of Ilollis v. State (cited in  the 
opinion of the Court) and 8. v. Pilling do not expressly declare what 
would be the effect of failure upon the part  of the Legislature to make 
criminal intent an  element of the offense, but tlie inference clearly is 
that  it  is the element of fraudulent intent nhich  relieves the statutes of 
the constitutional objection that  they authorize imprisonment for 
debt." 

The South Carolina statute originally did not require the presence of 
fraudulent intent, but this xTas added in 1923. 

The Georgia Court in Berry v. State,  supra, referring to the statute 
in force in that State says: "This act still makes the intent to defraud 
an essential clement of crime defined in this section thereof. Without 
such intent no crime is committed, and where the evidence introduced 
hy the State negative3 the presuinptiori created by this section, there can 
be no conviction. . . . The eridcnce for the State disclosing that 
there was no intent to defraud tlie payee of any right, property, money, 
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or other thing of value, the defendant should not have been convicted, 
although he  falsely stated before he gave his check that  he  had put 
funds in  the bank to meet the same. T h e  court erred in not granting a 
new trial." 

The  Vermont statute provides that  if a person shall issue a check 
"knowing a t  the time of such making" he  has not sufficilat funds to pay 
the check upon presentation shall be liable in action for tort . . . 
to the person injured thereby and for want of property, the body of the 
person making . . . such check may be attached." 

The  Kansas statute i s  set out i n  S. v. Avery, supnz. This  case is  
cited in  the opinion of the Court as  the controlling authority upon the 
question. B u t  the Kansas statute also provides that  i n  case a prosecu- 
tion is  begun under the act the defendant may have the action abated 
by showing tha t  he had an  account i n  the bank thir ty days prior to the 
time the check was drawn, "and that  said check or draft  was drawn 
upon said bank without intent to defraud the party receiving same." 

So  f a r  as my inrestigation discloses, there is not a statute in  the 
country upon the subject that  does not recognize the intent to defraud 
as an  essential element of the crime, and therefore our act stands alone 
and unsupported in  so f a r  as i t  purports to deprive a citizen of this 
State of his liberty upon a bald, bare breach of a simple contract. 

Under our bad check law, if a person should give a check for $1,000, 
which he knew would overdraw his account a t  the bank five cents, and 
the payee of the check should present i t  to the bank, and the bank should 
decline to pay it,  he would be a criminal and a candidate for the chain- 
gang, even though he intended to make a deposit within five minutes to 
cover the check and actually had the money to make such deposit. 

Again, under this law as written, if the drawer of the check should 
notify the payee tha t  the check was not good, but tha t  he, the drawer, 
would make i t  good within a few minutes, and the payee should present 
i t  to  the bank for payment and payment should be refused, the drawer 
would be a criminal under the law of his  State. I f  the check should 
be post-dated, the same result would follow, for the reason that  the 
opinion of the Court in this case declares in substance that  the gist of 
the offense is  giving the check which is dishonored by the bank, irre- 
spective of the circumstances, good faith, or  present ability of the 
drawer of the check to make i t  good by a deposit i n  the bank. 

Undoubtedly the bad check evil is grievous. B u t  the curbing thereof 
should be accomplished in obedience to the law of the land. While 
these evils, like the debased coinage referred to by McCauley, may smite 
industry "as with a palsy," yet I think that  a due recognition and ap- 
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plication of the constitutional safeguard, in the words of Shakespeare, 
"makes us rather bear those ills we have than fly to others that we 
know not of." 

I think the act is unconstitutional and therefore a nullity. 
I f  the constitutional provision obstructs the free course of commerce 

and undermines business confidence and integrity, and is no longer ade- 
quate to meet the expanding needs of modern life, then i t  ought to be 
repealed and nullified, but this should be done in accordance with law 
and not by mere judicial construction and interpretation. 

CLARKSOK, J., concurring in dissent: I concur in the able dissenting 
opinion of Mr. Justice Brogden. I t  is not metaphysical reasoning or 
academic discussion or elaborate subtleties of thought and expression; 
he stands on the bedrock of our government-the Constitution. Arti- 
cle I, see. 16, says: "There shall be no imprisonment for debt in this 
State except in case of fraud." Our form of government is founded on 
the consent of the governed, subject to constitutional limitations. The 
individual, elusive views of judge-made law as to what is and what is 
not police power, has no standing in  this forum, when such judge-made 
power is in direct antagonism of clear language in our Constitution that 
there shall be no imprisonment for debt except in case of fraud. For 
nearly sixty years this provision has been a bulwark "as the shadow of 
a great rock in a weary land" to the poor debtor against the greedy 
creditor. We need, as never before, in  this age of wheels and wings, 
fast living and extravagance, to get back on the ground of old-time com- 
mon honesty, but the medicine here is worse than the disease-a term 
on the chain-gang up to two years or fine in the discretion of the court, 
for nonpayment of a debt. C. S., 4173. This is the meaning, pure and 
simple, of this act, in  the very teeth of the Constitution. The wise law- 
writer, thousands of years ago, has written to meet the condition that 
was known then and would continue through the ages to come, said: 
"For the poor shall never cease out of the land; therefore I command 
thee, saying, Thou shall open thine hand wide unto thy brother, to thy 
poor, and to thy needy, in thy land." 

I t  is well settled in this State that the "check flasher" can be punished. 
I t  is he who obtains at the t ime money or other things of value and 
gives a worthless check "wi th  intent t o  cheat and defraud another." 
C. S., 4283; S. v. Freeman, 172 N.  C., 925. I n  cases of this kind, all 
the elements of deceit and fraud must be proven. This has been the 
universal and accepted law here and elsewhere. 

The United States Supreme Court, in the well known case of Bailey v. 
State of Alabama, 219 U. S., 219, holds: "Although a state statute in 
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terms be to punish fraud, if its natural and inevitable purpose is to 
punish crime for failing to perform contracts of labor, thus compelling 
such performance, i t  violates the Thirteenth Amendment and is uncon- 
stitutional." 

The only statute in this country that has some semblance to the 
present statute is Kansas-construed in S. v.  Avery, but even that 
statute gives a merciful day of grace. Section 3 provides upon prosecu- 
tion before trial the action can be abated by showing that he had an 
account in the bank on which the check was drawn 30 days prior to the 
delivery of the check, "and that said check or draft was drawn upon 
said bank without intent to defraud the party receivin!~ same." 

North Carolina is first in many notable and laudable things; now 
this mother and protector of all her people, by the majority opinion, 
stripped of verbiage, it is made a crime, contrary to the constitutional 
inhibition, not to pay a debt. Let us analyze. The check-flasher is now 
punished, and rightly so. H e  obtains a thing of value by fraud. The 
present act admittedly is for the purpose of collecting 1 ~ y  imprisonment, 
or threat of such, a past due obligation because it is represented by a 
check or draft. I t  is said, in Marlcham v.  Carver, 188 N .  C., at p. 629, 
when the fundamental constitutional question, due process of law, arose 
of taxation without notice or heming,  "We would be blinded like Sam- 
son and perhaps some day pull the pillars of the house down to fall on 
the poor as well as the rich." I n  that case, it was about to tumble on 
the rich, and this Court stayed the hand; now it is about to tumble on 
the poor. I t  should tumble on neither. The fathers of the Republic 
required the oath of office, in  part, "do equal right to the poor and the 
rich." This act primarily affects the debtor, the creditor is the bene- 
ficiary. 

I t  is conceded by all that if a thing of value at the time it is obtained, 
a check, or draft, is given with "intent to cheat and defraud" without 
providing funds in  or credit with the bank on which the same is drawn, 
that this is a crime, and punishable. The party practically steals from 
a person his personal property and rightly should be punished. But 
this act is what? A person buys a suit of clothes or other things of 
value, the seller gives him credit and time to pay it, as is done every 
day. I n  fact often, as is right, to sell the merchandise, persuades the 
person to purchase. I t  goes without saying an honest person should 
pay the debt. I t  so happens, desiring to pay it, he gives a check or 
draft to the seller, knowing that he has "not sufficient funds on deposit 
in or credit with such bank" to pay the same. He then becomes a 
criminal for giving a check or draft for past due indebtedness. The 
very fact that he gives the check shows that he desires to pay an honest 
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past-due debt. The person to whom he owed the debt is not hurt. He  has 
the same past-due debt that he had before, but this now is a crime. His 
intent may be to meet the check or draft after i t  is given before presenta- 
tion, and peradventure some emergency happens, sickness, deflation in 
business and many causes arise, that the deposit has not been made; he is 
a criminal for giving the check or draft, a criminal although honestly 
trying to pay by check or draft a past due debt he was not bound to 
give, but voluntarily did so wanting to pay. A person gives a note for a 
past due debt and he does not pay it at the maturity, although put in  
the bank, of course no law can make him a ciiminal. Here he gives a 
check or draft for a past due debt and has no deposit at the time, 
although intending to deposit when he makes a check or draft, yet he is 
a criminal. 

Again, in  practical experience i t  will clog and fetter business. The 
high ideal is that a person should so conduct his business and private 
life that it is an open book. The searchlight, although it should not, if 
turned on he has nothing to make him afraid or be ashamed of. One 
should be obedient to the law of his country, for i t  is law and orderly 
government. I t  is a matter of common knowledge that the eighty-five to 
ninety per cent of the volume of business is now done, not by cash, but 
by checks and drafts. The banks open in larger cities at  9 a.m., and 
close at  2 p.m., and in smaller towns they open at 9 and close at  3 o'clock. 
The last two banking hours are the heaviest receiving hours for deposit. 
Merchants and others get checks in the morning mail, or over the 
counter. These checks will be deposited later in the day; they are good, 
but he owes others and he cannot "draw, make, utter or issue and de-  
liver to another any check 01. draft," pay to any person present or send 
off to a creditor living away, as he knows at the time he hasn't sufficient 
funds on deposit in or credit with such bank to pay the check or drafts, 
but will have later in the day when he makes the deposit. Nor can he 
tell the creditor to hold the check until later in the day when he makes 
the deposit to meet it. I t  mill paralyze the business man; he must obey 
the law. But was it made for him? I t  will catch those of the unfortu- 
nate class, but the law-abiding banker, business man, realtor, lawyer 
and others must obey the law and will be trapped in the meshes of this 
law, perhaps, set to catch others. No one can but admit it is an evil, 
but obedience to this law as written to the ordinary merchant and 
others, all of whom have but small deposits in the bank, will fetter the 
usual mode of legitimate business and tend to make honest law-abiding 
citizens criminals. 

For example again (applicable to realtors and all sorts of business 
men) : An attorney examines a title to land for one who borrows from 
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the building and loan, banker, or others, who loan on real estate. H e  
finds that there are liens on the property. H e  must certify that the 
title is good, and he calls attention to the liens. The parties meet in  the 
attorney's ofice. The check of the lender, perfectly good, is endorsed to 
the attorney to see that the liens are paid off. The person who has a 
mortgage or deed in trust receives a check from the attorney for his 
debt and the mortgagee or trustee goes over to the register of deeds' 
o5ce and cancels the lien. The lien of the judgment creditors, laborers, 
materialmen and others, as the case may be, are paid by check. The 
attorney usually deposits' between 1 and 2 o'clock the lender's check to 
meet these checks, understood by the parties to pay off the liens on the 
property. Every time he makes a check and delivers it, he is guilty of 
a crime. H e  must quit everything and deposit the lender's check before 
he can check out the money. 

No post-dated check can be given, although absolutely in good faith. 
No friend can swap checks with another in an emergency, although in 
good faith. 

The passing of a counterfeit coin is destructive of a governmental 
power. The Constitution of the United States, Art. I, sec. 8 "(5) to 
coin money. . . . (6)  To provide for the punishment of counter- 
feiting the securities and current coin of the United States." A private 
check or draft has no similitude to the spurious coin. 

I t  takes the strength of the imagination to conceive that a check is 
'(clipped coin of the realm." The 'circulatron of coin or securities is an 
inherent and constitutional governmental power. A check is a written 
order by a private person or corporation, payable usually to a certain 
person or order and drawn against a deposit of funds in a bank. I t  is 
not legal tender. Ins. Co. v. Durham, 190 N. C., p. 58. "Coin of the 
realm" or government securities is legal tender. A depositor is a credi- 
tor of the bank and the bank is the debtor. Corporation Commission v. 
T m t  Co., 193 N.  C., 696. 

The horrors of the debtor's prison has come down tcl us from ancient 
oppression; now this act changes the debtor's prison to the chain-gang, 
with hardened criminals, for a past-due debt, because a check is drawn 
and issued without fund on deposit or credit with the bank. The 
framers of the Constitution, to meet the wrong and nuisance of im- 
prisonment for debt, said only in  case of fraud. The courts are to 
become collecting agencies for bad debts. 

Papers of Archibald D. Murphey, Vol. 2 (Hoyt),  note p., 435 et seq: 
"In early time in North Carolina, as elsewhere, any debtor could be 
imprisoned at the pleasure of his creditor until the debt was paid." 
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I n  the History of the Supreme Court of North Carolina, 177 N. C., 
p. 621, written by Chief Justice Walter Clark, speaking to the subject 
of Judge Archibald D. Murphey, who by special commission sat on this 
Court: "Judge Murphey has always been very dear to the people of this 
State. H e  was the son of Colonel Archibald Murphey, a Revolutionary 
soldier of Caswell County. He was born in 1777 and graduated at  the 
University of North Carolina with the highest distinction in 1799. 
From 1812 to 1818 by annual election he was Senator from Orange. 
He h a  the originator of the s y s t m  of internal improvements and corn 
mon schools of this State. H e  purposed to write a history of North 
Carolina. I n  1818 he narrowly missed election to the Supreme Court, 
and was chosen to fill one of the vacancies on the Superior Court. His  
oration before the two literary societies of the University of North 
Carolina in 1827 was the first of a long series of these and has nevel 
been surpassed by any. Under the common law barba~rism of imprison- 
ment for debt, this distinguished man, who reflects so much honor on 
his State, was for some months i n  Guilford jail, without any fault on 
his part. He died in 1832." See Papers, supra, Vol. 2, p. 434, which 
says: "I apprehend that his too liberal theories were at  the bottom of 
his private affairs, resulting in pecuniary embarrassment and ultimate 
failure-the end being his incarceration in Guilford jail. I never 
heard a breath against his integrity. His  honor was unspotted. He 
was the victim of a law inflicting torture as exquisite to the sensitive 
soul, i f  ltot to the body, as the rack or thumb-screws of the middle ages." 
(Italics mine.) 

The evil Macaulay speaks of was counterfeiting or mutilating the 
silver money of the realm. Vol. 5, at  p. 88, he says: "But the ignorant 
and helpless peasant was cruelly ground between one class which would 
give money only by tale and another which would take it only by 
weight." At p. 89: "In the midst of the public distress one class pros- 
pered greatly, the bankers." At p. 91: "But happily for England there 
were among her rulers some who clearly perceived that i t  was not by 
halters and branding irons that her decaying industry and commerce 
could be restored to health." The remedy (p. 101) : "It was resolved 
that the money of the kingdom should be recoined according to the old 
standard both of weight and of fineness; that all the new pieces should 
be milled; that the loss of the clipped pieces should be borne by the 
public; that a time should be fixed after which no clipped money should 
pass except in  payment to the government, and that a later time should 
be fixed after which no clipped money should pass at  all." Then: '(The 
advantages of this plan were doubtless great and obvious. I t  was most 
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simple, and a t  the same time most efficient. Wha t  searching, fining, 
branding, hanging, burning, had failed to do would be done i n  a n  
instant." 

I n  this case the lay authority is  Goldsmith. The  beauty of the 
philosophy of the life of the Vicar of Wakefield has  seldom been ex- 
celled. When misfortune and the cunning and unscrupulous creditor 
had this Vicar imprisoned for debt, he  says thus (p .  228) : "And i t  
were highly to be wished that  legislative power would. thus direct the 
law rather to reformation than severity. . . . (p. 230.) I t  were 
to be wished, then, that  power, instead of contriving new laws to 
punish vice, instead of drawing hard  the cords of society till a convul- 
sion came to burst them, instead of c u t t i ~ g  away wretches as  useless, 
before we have tried their utility, instead of converting correction into 
vengence, i t  were to be wished that  we tried the restrictive arts  of gov- 
ernment, and made law the protector, but not the tyrant  of the people. 
We should then find that  creatures whose souls are held as dross, only 
wanted the hand of a refiner; we should then find that  wretches, now 
stuck u p  for long tortures, lest luxury should feel a momentary pang, 
might, if properly treated, serve to sinew the State i n  times of danger; 
that  as their faces are like ours, their hearts are so too; tha t  few minds 
are so base, as tha t  perseverance cannot amend." 

STATE v. A. A. HEGE. 

(Filed 9 November, 1927.) 

1. Intoxicating Liquor--Spirituous Liquor-Statutes-Possesslon - Evi- 
denc~Nonsuit-Questions for Jury. 

On a trial under an indictment for violating the Turlington Act (ch. I, 
secs. 2 and 10, Public Laws of 1923), charging the unlawful possession of 
intoxicating liquors, evidence in behalf of the State tending to show 
that the defendant in erecting a gasoline station some distance from the 
dwelling in which he lived, and a t  the time of the search he had con- 
cealed on the premises of the gasoline station two tlarrels, in each of 
which several gallons of whiskey were found: Held, sufficient to take the 
case to the jury on defendant's motion t o  dismiss upon the State's evi- 
dence :, Held further, evidence of such possession before the enforcement 
of the act in question is no defense thereunder. 

2. S a m ~ U n l a w f u l  Sale. 
Where on a trial for unlawful possession of intoxicating liquor in- 

hibited under the Turlington Act, there is evidence tending to show that 
on the premises of the defendant's gasoline station and store two bar- 
rels partly containing whiskey were found concealed, buried in the 
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ground and encased in concrete of the same character and material as  
the filling station, etc., testimony of the officer that  the barrels, from the 
indications, had thus been there since the building of the station and 
store, is competent as  tending to show that the possession of the whiskey 
was for a n  unlawful purpose. 

3. Same--Appeal a n d  E r r o l ~ H a r m l e s s  Error. 
Testimony in this case that the defendant when arrested for violating 

the Turlington Act, told the officer arresting him that  once he had been 
an officer of the law, is held under the facts of this case immaterial to 
the issue, and a t  most, its admission was error nonprejudicial to the 
defendant. 

4. I n d i c t m e n t I n t o x i c a t i n g  Liquor - Spirituous Liquor - Sufklciency of 
Allegations. 

Where the indictment sufficiently charges the offense of the unlawful 
possession of whiskey under the inhibition of the Turlington Act, w 
charge negativing the exception making it lawful to have such posses- 
sion for family purposes, etc., is  unnecessary to a conviction. 3 C. S.. 
3411 (b) .  Turlington Act., sec. 10. 

5. Instructions - Interpretation - Construed as a Whole - Appeal a n d  
Error .  

An instruction appealed from should be construed contextually as  to 
its related parts, and not disconnectedly, and error then made to appear. 

6. Criminal Law-Burden of Proof-Reasonable Doubt. 
The reasonable doubt beyond which the State, in a criminal action, 

must show guilt of the offense charged, is not one which is vain or 
imaginary, but one based upon reason and arising from the evidence in 
the case. S. v. S i g w n ,  190 N. C., 690, cited and approved. 

7. Criminal La\-Evidenc-Admissions. 
Where the defendant is  indicted for violating the Turlington Act by 

having the unlawful possession of whiskey, testimony of the officers mak- 
ing the arrest that the defendant said a t  the time thereof that he had 
been caught and there was no use to deny i t ,  is  competent as  an admis- 
sion of guilt by the defendant. 

APPEAL by defendant f r o m  Clayton Jfoore, Special Judge, a n d  a 
jury,  a t  M a y  Term,  1927, of FORSYTR. NO error. 

T h e  bill of indictment against defendant  contained five counts  f o r  
violation of the  prohibition law. T h e  only count  t h a t  needs t o  be con- 
sidered is  t h e  fourth,  as  follows: "That  A. A. Hege, la te  of t h e  county 
and  S t a t e  aforesaid, on  the  d a y  a n d  da te  aforesaid, wi th  force a n d  
arms,  a t  and  i n  the  county aforesaid, unlawful ly did possess intoxicating 
liquor, con t ra ry  t o  t h e  f o r m  of the  s tatute  i n  such case made  and  pro- 
vided, and  against  t h e  peace a n d  digni ty of t h e  State." 

T h e  verdict of t h e  j u r y  w a s  "Guilty," a n d  upon  th i s  verdict his 
Honor  pronounced judgment. F r o m  t h e  judgment  rendered defendant 
appealed to  t h e  Supreme Court .  
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The material assignments of error and necessary fiacts will be con- 
sidered in  the opinion. 

Attorney-Genmal Brummitt and Assistant Attorney47 eneral Nash for 
the State. 

J .  D. Slawter a d  Folgm & Folger for defendant. 

CLARKSON, J. The State's evidence, stated briefly, showed: The de- 
fendant lived about a mile from the city limits of Winston-Salem, on a 
public road three-fourths of a mile from the Lexington :Road. About 100 
yards from his residence he had a filling-station and little store. The 
chief of police of Winston-Salem had a search warrant, and with a 
deputy sheriff and others searched the store. They found two barrels 
with whiskey in  them in the basement; one barrel had a fraction over 
two gallons, and one had less than two gallons. The barrels were buried 
in the ground back of a cement wall 6 feet high, 5 to 6 inches thick, 
and covered over on top with 4 or 5 inches of dirt. The barrels were 
concealed. A State's witness testified that defendant stated, "We just 
caught him; that is all there was to i t ;  there is no use denying it or tell- 
ing a story about it." The capacity of the barrels was about 30 gallons 
each. The barrels had a sheet of concrete in  front and on top of them, 
a sheet not so much thicker than your hand, and th;rough this was a 
bung with a stopper placed in that. The cement wall had to be torn 
down to get the barrels out. The defendant admitted he put the barrels 
in at  the time the foundation of the store was laid. The defendant 
introduced no evidence. 

"Chapter 1, section 2, Laws 1923 (known as the 'Turlington (or 
Conformity) Act'), is as follows: 'No person shall manufacture, sell, 
barter, transport, import, export, deliver, furnish, purchase or possess 
any intoxicating liquor, except as authorized in  this act; and all the 
provisions of this act shall be liberally construed, to the end that the 
use of intoxicating liquor as a beverage may be prevented. Liquor for 
nonbeverage purposes and wines for sacramental purposes may be 
manufactured, purchased, sold, bartered, transported, imported, ex- 
ported, delivered, furnished, and possessed, but only as; provided by 
Title I1 of "The Volstead Act," act of Congress enacted 28 October, 
1919, an act supplemental to the National Prohibition Act, "H. R. 
7294," an act of Congress approved 23 November, 1921.' " P v .  McAl- 
Ibter, 187 N.  C., at  p. 401. See 3 C. S., 3411(b); S. v. Hmmond ,  
188 N .  C., p. 602; 8. v. Pierce, 192 N.  C., p. 766; S. v. Mull, 198 
S. C., p. 668. 
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Evidence tending to show that the defendant had intoxicating liquor 
in his possession before the passage of the Turlington or Conformity 
Act, is not a defense under its provisions for the defendant's possession 
a year thereafter upon an indictment under the act of possessing d o x i -  
eating liquors. S. v. Knight, 188 N.  C., 630. 

Section 10 of the Turlington or Conformity Act is as follows: "From 
and after the ratification of this act the possession of liquor by any 
person not legally permitted under this act to possess liquor shall be 
prima facie evidence that such liquor is kept for the purpose of being 
sold, bartered, exchanged, given away, furnished, or otherwise disposed 
of in violation of the provisions of this act. But it shall not be un- 
lawful to possess liquor in one's private dwelling while the same is 
occupied and used by him as his dwelling only, provided such liquor is 
for use only for the personal consumption of the owner thereof, and his 
family residing in  such dwelling, and of his bona fide guests when en- 
tertained by him therein." 3 C. s., 3411(j). 

I n  S. v. Winston, ante, p. 243, it is held that a person cannot 
purchase intoxicating liquor and then transport same to his private 
dwelling used and occupied by him as such for his personal consump- 
tion or his family or bona fide guests when entertained by him therein. 
He is both guilty of purchasing and transporting. The possession may, 
within the statute, be either actual or constructive. S. v. Meyers, 190 
N. C., p. 239. 

The assignment of error as to the officer giving his impression, from 
indications about the premises, that the barrels had been where they 
were found ever since the store had been built, cannot be sustained. 
Comrs. v. George, 182 N .  C., p. 414; Kepley v. Kirk, 191 N.  C., p. 690. 
I n  fact this was admitted by the defendant. 

The assignment of error as to evidence by the officers that they had 
searched the defendant's premises at  least a half dozen times previous to 
this successful search, and denial was made by defendant that "he had 
a drop of whiskey in his house," cannot be sustained. 

"In S. v. Tate, 161 N.  C., 286, i t  is held: 'But such flight or conceal- 
ment of the accused, while it raised no presumption of law as to guilt, 
is competent evidence to be considered by the jury in connection with 
the other circumstances. 12 Cyc., 395; 21 Cyc., 941.'" S. v. Adam,  
191 N. C., a t  p. 527. 

The assignment of error in regard to the question asked the defend- 
ant if he had not told the officer that he had been an officer himself, 
cannot be sustained. I t  was immaterial and harmless. A State's witness 
testified the defendant admitted he was caught, and there was no use 
of denying it or telling a story about it. 

34-194 
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The assignment of error in  the refusal to arrest the judgment as the 
indictment did not charge an offense, cannot be sustained. I t  is con- 
tended by defendant "it is not unlawful to possess liquor, but i t  is 
urilawful to possess liquor at  a place other than one's dwelling. There- 
fore, when the bill of indictment simply charges, as in this case, that 
the defendant did possess intoxicating liquor, the charge is incomplete." 
The indictment is under section 2, 3 0. S., 3411(b). The excep- 
tion in section 10, C. S., 3411(j), need not be negatived in  the indict- 
ment. 8. v. Hammond, supra; S.  v. Moore, 166 N. C., p. 284. I n  
section 10 the possession is prima facie evidence that the person kept it 
for sale, etc. 8. v. Mull, supra. 

The assignment of error as follows cannot be sustained: "But if you 
find it (meaning liquor) was not in his dwelling, but that he had i t  in 
his possession in this garage or outbuilding, according to the contention 
of the State, which was some feet removed, then his possession there 
would be unlawful under the statute." The first part of the charge is 
omitted, as follows: "Gentlemen of the jury, it would be necessary for 
you to be satisfied beyond a reasonable doubt that this whiskey was not 
in the dwelling, and the court charges you if you find from this evidence 
it was in  his dwelling, then the possession would not be necessarily un- 
lawful." S. v. Pierce, supra. 

Assignment of error as follows cannot be sustained: "The court 
charges you if you find this whiskey was not in the dwelling-house 
where the defendant lived and at his habitation, but was in an outbuild- 
ing as has been testified to, if you find from the evidence beyond a 
reasonable doubt that i t  was whiskey, then the court charges you it 
would be your duty to return a verdict of guilty on that count.'' The 
following is the balance of this part of the charge not excepted to:  
"But if you are not so satisfied, gentlemen of the jury, beyond a reason- 
able doubt on that count, i t  would be your duty to return a verdict of 
not guilty." The charge of the court must be construed as a whole and 
not disjunctively. The court below had charged the jury before that 
the burden was on the State to satisfy them beyond a reasonable doubt 
of the guilt of the defendant. The court also charged, though not r e  
quested (8. v. Boswell, ante, 261), that defendant was presumed to be 
innocent until the State proved he was guilty beyond a reasonable doubt. 

The court charged the jury that they must find beyond a reasonable 
doubt that there was whiskey in the barrels and i t  was intoxicating 
liquor-that is, that it contained one-half of one per cent alcohol capa- 
ble of producing intoxication. There was no error in this instruction. 
S .  v .  Sigmon, 190 N. C., a t  p. 690. 
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The court below defined reasonable doubt: "Now reasonable doubt in 
North Carolina is not a vain, imaginary doubt; it means a doubt based 
upon reason, so the jury would be satisfied to a moral certainty. I t  is 
not an imaginative doubt at  all." This is approved in  8. v. Sigmon, 
supra. The whole charge was full and clear, and the case was tried 
with fairness to the defendant. I n  fact, all the evidence for the State 
showed that the filling-station and little store was 100 yards from the 
defendant's residence and had no connection with the residence. All 
the witnesses for the State testified that whiskey was found in the bar- 
rels. Defendant himself admitted that he was "caught and there was 
no use denying i t  and telling a story about it." No evidence was intro- 
duced by defendant to contradict this admission. 

The evidence in the case discloses a flagrant violation of law of which 
defendant has been convicted. Defendant, an owner of a filling station, 
concealed in the basement of the store connected with the station two 
barrels with whiskey in them. This intoxicating liquor which, if sold 
to his customers who bought gasoline for their automobiles, would no 
doubt have the effect of having drivers of automobiles on the public 
highways drinking and dangerous to the life and limb of men, women 
and children. When the foundation of the store was laid, with pre- 
meditation and deliberation, he put the barrels to hold whiskey in, 
which were ingeniously concealed and covered up. A concealed blind 
tiger, hard to catch. The officers searched his place time and time 
again before they caught him. The searching was brought about by 
evidence in possession of the officers. 

On 27 May, 1908, the people of North Carolina voted "Against the 
manufacture and sale of intoxicating liquors" by a majority of 44,196 
votes. This State, in upholding the Eighteenth Amendment to the 
Constitution of the United States (46 States ratified it, including this 
State, and 2 against), by an overwhelming majority passed what is 
known as the Turlington or Conformity Act, not only conforming to the 
National Act, but making the State Act more stringent. I n  this State 
there has been no negative nullification, but positive appropriate legisla- 
tion to enforce the National Act. 

The defendant has deliberately violated the law of his Nation and his 
State-a law of moral uplift and economic worth, proven to be a bless- 
ing and benediction to the human family. I n  law we can find 

No error. 
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B E R n E  BYERLY v. hZ. A. BPERLY 

(Filed 9 November, 1927.) 

Divorc-Statutes-Abandonment-Appeal and Error-Judgments-Pre- 
sumptions-Alimony-Counsel Fees. 

Where in an action by the wife under C. S., 1667, and amendments 
thereto, she has duly moved the court for alimony pcrtdettte l i te  and an 
allowance for counsel fees, and the husband has answered and offered 
evidence to the effect that the plaintiff had aballdoned him, and that he 
had not abandoned her, and the record on :~ppe:il does not disclose any 
findings of fact upon the question but only that the trial judge hnt l  
refused the plaintiff's motion until the jury should determine the issue. 
the presumption is that the trial judge had held adversely to the plain- 
tiff as to the fact. 

APPEAL by plaintiff from Shew, J., at  September Term, 1927, of 
D A ~ I D ~ ~ N .  Affirmed. 

This is an  action brought by plaintiff against defendant, her husband, 
under C. S., 1667. A motion was made pendcnte lite, upon notice duly 
served on defendant, that  reasonable subsistence andl counsel fees be 
allowed her and her attorneys until final determination of the action. 
After hearing the complaint, answer, reply and affidavits, the court 
below denied the motion until the facts are heard and determined a t  the 
trial. Plaintiff excepted, assigned error and appcalecl to the Supreme 
Court. 

Phillips & Rowers and Walser & TYalser f u r  plaintiff. 
Spruill & Olive for defendant. 

PER CTRIAM. C. S., 1667, i n  part ,  is as follows: "If any husband 
shall separate himself from his wife and fail to provide her and the 
children of the marriage with the necessary subsistence according to his 
means and condition in life, . . . and i t  shall be lawful for such 
judge to cause the husband to secure so much of his  estate or to pay so 
much of his earnings, or both, as may be proper," etc. This  section was 
amended by Public Laws 1921, ch. 123, as  follow^: "That section one 
thousand six hundred and sixty-seven (1867) of Con3olidated Statutes 
of North Carolina be amended by inserting in line swen ( 7 ) ,  between 
the words 'subsistence' and 'allotted' the words 'and counsel fees'; and 
by inserting in line twelve between the words 'subsistence' and 'and' the 
words 'counsel fees' : Provided, this act shall not apply in  any way to 
pending litigation." 

Fur ther  amended by Public Laws 1923, ch. 5 2 :  ( 'That section one 
thousand six hundred and sixty-seven of the Consolidated Statutps br 



N. C.] FALL T E R M ,  1927. 533 

amendcd by adding a t  the end of said section the following: 'Provided, 
that  in all applications for alimony under this section i t  shall be compe- 
tent for  the husband to plead the adultery of the wife in  bar of her 
right to such alimony, and if the wife shall deny such plea, and the 
issue be found against her by the judge, he  shall make no order allowing 
her any sum whatever as alimony, or for  her support, but only her 
reasonable counsel fees.' " 

The  defendant denied that  he  had abandoned or separated himself 
from his wife, but on the contrary charged that  she had abandoned and 
separated herself from him. There is no necessity to rehearse the evi- 
dence. I t  is a n  unfortunate domestic trouble and a repetition of the 
differences between the husband and wife is edifying to no one. The  
court below found no facts. The  presumption is that  he  based the judg- 
ment on the fact that  plaintiff abandoned and separated herself from 
the defendant, and defendant did not abandon and separate himself 
from plaintiff. 

C. S., 1667, supra, and the amendments do not contemplate that  a 
wife who wrongfully abandons and separates herself from her husband 
should be awarded subsistence and counsel fees. See Allen v. Allen, 
180 N. C., 465; Price v. Price, 188 N.  C., 640; McManus v. McManus, 
191 N.  C., 740. The  judgment below is 

Affirmed. 

MARY KING v. S. E. SELLERS, EXECUTOR OF SAMUEL BLOSSOM. 

(Filed 16 November, 1927.) 

1. Wills-Legacies-Ademption-Intent. 

Ademption, in law, denotes the destruction, revocation or cancellation 
of a legacy in accordance with the intent of the testator, and results 
either from express revocation, or is implied from acts done by the tes- 
tator in his lifetime, evincing an intention to revoke or cancel the legacy. 

2. S a m e p a r e n t  and Child-Reinvestment. 
A devise by the testator to his daughter of a specified legacy in a cer- 

tain amount, payable to him and secured by mortgage on certain lands of 
the mortgagor, and the amount collected by the testator in his lifetime 
and diminished by his reinvestment to another with mortgage security 
on other lands, and outstanding at the time of the testator's death, does 
not alone evince the intent of the testator to adeem the legacy in its 
diminished amount, nothing else appearing, but the difference in money 
between the two investments commingled with the other funds of the 
testator by him in his lifetime, does show such intent to adeem to that 
extent. 
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CIVIL ACTION, before Bond, J., at April Term, 1927, of NEW HAN- 
OVER. 

The plaintiff, Mary King, is the daughter of Samuel Blossom. The 
defendant is the executor of the last will and test,lment of Samuel 
Blossom. 

The plaintiff instituted this action to recover a specific legacy of 
$4,000 bequeathed in item six of the last will and testament of Samuel 
Blossom, said item being as follows: "Subject to the estate for life 
hereinbefore devised to my wife, and upon its termination, I give and 
devise to my daughter, Mary King, a mortgage of $4,000 executed by 
H. H. Hall, trustee, to Samuel Blossom and recorded in the office of 
the register of deeds of New Hanover County, in Book 81, pages 342 
et sequitur." 

The facts as set out in  the complaint, with respect to the mortgage, 
are as follows: On 23 January, 1914, H. H. Hall  executed a mortgage 
to Samuel Blossom, the testator, to secure a note of $4,000. Approxi- 
mately six years thereafter, to wit, on 21 April, 1920, Samuel Blossom 
executed his will containing item six above referred to. On 27 Novem- 
ber, 1923, H. Stein purchased from Hall  the real estate covered by said 
mortgage. John D. Bellamy, Jr., attorney for H. Stein, delivered to 
Herbert McClammy, attorney for Samuel Blossom, a check for $4,022.66, 
which represented the principal of the Hall  mor1;gage and $22.66 
interest. On the following day Herbert McClammy, attorney for the 
testator, Samuel Blossom, deposited said check in the Peoples Savings 
Bank and took therefor a certificate of deposit payable to the order of 
Herbert McClammg. Nine days thereafter, to wit, on 7 December, 
1923, Geo. L. Peschau executed a mortgage to the testator, Samuel 
Blossom, to secure a note for $3,500, and thereupon on the same day 
Herbert McClammy, attorney for said Blossom, cashed the certificate 
of deposit, depositing the proceeds in his individual name in another 
bank and disbursing $3,500 of said fund under the direction of said 
Geo. L. Peschau, mortgagor. I n  other words, $3,500 of this original 
Hall  money was loaned to Peschau upon a note secured by deed of trust 
upon real estate. 

Samuel Blossom, the testator, died in August, 19136. The Peschau 
note and mortgage for $3,500 was outstanding at  the time of his death. 

Plaintiff claims the Peschau note and mortgage under the sixth item 
of the will of her father, Samuel Blossom. The defendant, executor of 
Samuel Blossom, demurred to the complaint upon the ground that the 
legacy of the Hall  note and mortgage had been adeexned and passed to 
other parties under the residuary clause of the last will and testament of 
Samuel Blossom. The trial judge sustained the demurrer and the 
plaintiff appealed. 
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Woodus Rellum for plaintiff. 
Eerbert McClammy f o ~  defendunt. 

BROGDEN, J. What constitutes the ademption of a legacy under the 
law of this State? 

The legacy in controversy was a specific legacy. ~ d e m ~ t i o n ,  in law, 
denotes the destruction, revocation or cancellation of a legacy in accord- 
ance with the intention of the testator and results either from express 
revocation or is implied from acts done by the testator in his lifetime, 
evincing an intention to revoke or cancel the legacy. The question was 
considered in Starbuck v. Starbuck, 93 N.  C., 183, and the conclusion 
of the Court thus stated: "Specific legacies are said to be adeemed, when 
in the lifetime of the testator, the particular thing bequeathed is lost, 
destroyed, or disposed of, or i t  is changed in substance or form, so that 
it does not remain at  the time the will goes into effect in specie, to pass 
to the legatees. I f  the subject-matter of such legacies ceases to belong 
to the testator, or is so changed as that it cannot be identified as the 
same subject-matter, during his lifetime, then they are adeemed-gone 
and never become operative." Ademption may result, as a matter of 
law, when a testator bequeaths the legacy for a particular purpose and 
thereafter gives the legatee the identical sum of money for the identical 
purpose. I f  a testator stands in loco parentis to the legatee and subse- 
quently makes payments to the legatee equal to or even less than the 
legacy, such payments are prima facie a complete satisfaction or satis- 
faction pro tanto. But if such relationship does not exist, the payments 
do not prima facie relate to the prior legacy. I n  a gift of a general 
legacy, without reference to any particular fund to satisfy it, the inten- 
tion of the testator is the controlling factor of ademption. Par01 evi- 
dence of such intention is competent. 

A subsequent sale of property specifically devised or bequeathed, 
nothing else appearing, constitutes an ademption. Snowden v. Banks, 
31 N.  C., 373; Nooe v. Vannoy, 59 N.  C., 185; Grogan v. Ashe, 156 
N. C., 287; Perry v. Perry, 175 N.  C., 141. 

The test of ademption is such a change in the subject-matter of the 
legacy as to destroy its identity. I n  applying the test it is well to b ~ a r  
in mind the wise utterance of Pearson, C. J., in Nooe v. Vannoy, 59 
N. C., 185: "But i t  is unusual for a father to adeem, in  this manner, 
legacies given to children and exclude them from his contemplated 
bounty, when there has been no change of circumstances; and for this 
reason the Court is slow to adopt the conclusion that it is an ademp- 
tion and will seek, anxiously, for some mode of explanation.'' 
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I n  the Vannoy ca8e the testator bequeathed "the proceeds of the sale 
of my town property in the town of Wilkesboro." Thereafter the tes- 
tator sold the property to Nooe, and afterwards invested the proceeds 
and took as security the notes of other persons. The inventory of the 
estate disclosed the existence of these notes. The opinion of the Court 
proceeds: "In our case comprehensive words of description are used, 
and at  the date of the deed to the plaintiff, Nooe, 'the proceeds of the 
sale' were in the hands of the testator as a security, for which he held 
note of the said Nooe, the testator at  the time received the proceeds of 
saIe in money, and if he afterwards invested it, and took as security the 
notes of other persons, i t  was not an adenlption, because the corpus, or 
thing itself was not changed, and a second or third collection and rein- 
vestment on other securities, would not change it." 

The Vannoy case is cited with approval by the Court of Appeals of 
Kentucky in Durham's Admr. v. Clay, 134 S .  W., 153. I n  discussing 
the principle the Court said: "As stated, where a legacy of personal 
property is changed, it does not operate as an ademption so long as i t  
remains in specie, and the change is not radical." The West Virginia 
Court in Cornwell v. Mt. Morris M.  E. C'hurch, 80 S. E., 148, consid- 
ered the question upon a state of facts disclosing that the testatrix set 
aside a fund of $1,000 described in the will as "coal money." There- 
after in her lifetime the money was invested in munichipal bonds which 
were left in the bank, marked as the property of the testatrix. The 
Court said: "Thus the form of the fund was changed from a deposit in 
the bank to an investment in bonds, and, on this change of form, there 
is based a claim of ademption, or destruction of the legacy, but the 
authorities do not sustain this position. The fund had not ceased to 
exist, nor in any way been destroyed or lost at  the date of the death of 
the testatrix. I t  remained in an altered form, and the legacy had not 
been satisfied by any advancement in her lifetime. That such a change 
does not work an ademption of the legacy is well settled by authority." 

Applying these principles of law to the facts disclosed in the record, 
it appears that the identity of $3,500 of this fund hm been preserved. 
The legacy was created in the proceeds of a note secured by a deed of 
trust upon real estate. I t  does not appear that the testator was instru- 
mental in collecting this note, but when the note wa!3 paid the money 
was not commingled with the general estate of the testator, but, as we 
interpret the record, segregated as a special fund and $3,500 thereof 
reinvested in a note secured by a deed of trust on real estate, and there- 
fore being the identical form of investment that existed at the time the 
legacy was created. Of course, the balance of the $4,000 fund, not rein- 
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vested, has apparently been merged in  the general estate of the testator, 
losing i ts  identity and thus adeemed or lost. 

We are therefore of the opinion, and so hold, that  upon the facts as 
presented, there has been no ademption of that  part  of the fund repre- 
sented by the Peschau note, and the judgment of the court sustaining 
the demurrer is 

Reversed. 

D. C. WADDELL, JR., v. R. A. DOUGHTOS, COMMISSIONER OF I ~ E V E N ~ E .  

(Filed 16 November, 1027.) 

Taxation-Inheritancestate Bonds-Exemptions-Statutes. 
An inheritance tax is that imposed upon tlie taking of property by 

descent and distribution, or by will, from the decedent, and is not a prop- 
erty tax, arid its collection is not prohibited by the statutory provision 
exempting the owners of State bonds from taxatioll by "all State, county 
or municipal tasation and assessment, direct or indirect, general or 
special, whether imposed for the purpose of general revenue or other- 
wise," etc., and held further, the redrafting of section 6, chapter 4. Public 
Laws of 1923, by tlie act of 1927, ch. 80, Art. I, schedule A, clarifies and 
does not destroy the principle upon which this decision rests. 

APPEAL by plaintiff from Towmend, Special Judge, a t  September 
Term, 1927, of WAKE. Affirmed. 

Controversy without action, involving validity of assessment made by 
defendant of inheritance tax upon legacy, consisting exclusively of 
bonds of the State of North Carolina, bequeathed to plaintiff as residu- 
ary  legatee in the last will and testament of a resident of this State. 

From judgment upon case agreed, submitted to the court pursuant to 
C. S., 626, plaintiff appealed to the Supreme Court. 

Xerrimon, Adams CE Aclams for plaintif. 
Atforney-General Brummift and Assistant Attorne?js-General Xash 

and Harwood for defendant. 

CONKOR, J. Lula Johnston Waddell died on 1 December, 1924. Pr ior  
to and a t  the date of her death, she was a resident of the State of North 
Carolina. Thereafter her last will and testament was duly probated. 
Plaintiff, as  residuary legatee named therein, became entitled to certain 
bonds of the State of North Carolina, which were owned by the testa- 
trix a t  the date of her death. The  market value of these bonds a t  said 
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date was $117,607.66. Defendant assessed upon the :egacy bequeathed 
to plaintiff in said will, consisting of said bonds, an  inheritance tax in 
the sum of $5,681.42. This sum was paid by plaintiff, who was both 
executor aud residuary legatee, named in  said will, under protest. H e  
now seeks to recover the amount so paid, upon his contention that  the 
assessment of an  inheritance tax upon a legacy, conijisting exclusively 
of Sta te  bonds, which are  exempt from all State, co~lnty  or municipal 
taxation, is  unlawful and in coritravention of the staiutes under which 
the bonds were issued. 

All of the bonds included in  the legacy in this case were issued under 
authority of statutes duly enacted by the General Assembly of Kor th  
Carolina. Each of said statutes contains a provision, applicable to said 
bonds, i n  words as follo~vs: 

"The bonds and coupons shall be exempt from all State, county or 
municipal taxation and assessment, direct or indirect, general or special, 
whether imposed for the purpose of general revenue or otherwise, and 
the interest paid thereon shall not be subjwt to taxation as for income." 

Plaintiff contends that  by virtue of said provision the legacy which 
was bequeathed to  him, consisting of said bonds, was not subject to 
assessment for an  inheritance tax under the provisions of section 6 of 
chapter 4, Public Laws 1923, which are, as pertinent to this case, in 
words as follows: 

"From and after the passage of this act all real and personal prop- 
erty of whatever kind and nature, including stocks and bonds of foreign 
and domestic corporations, held within the State, which shall pass by 
will from any person who may die seized or possessed of the same, 
while a resident of this State, shall be and hereby is made subject to a 
tax for the benefit of the State, as follows, etc." 

T h e  sole ground upon which i t  is contended that  the assessment of an 
inheritance tax upon the legacy of plaintiff, under t h ~  will of the testa- 
trix, is  unlawful, is that  said legacy consists of bonds of the State. 
which are exempt, by express provisions of the statutes under which 
they were issued, from taxation. The  said bonds in  the hands of a 
holder are exempt from taxation. N o  tax, direct or indirect, special or 
general, for  the purpose of general revenue or otherwise can be levied 
upon said bonds, or collected from the holder on account of said bonds. 
Neither the testatrix during her life, nor her legatee, after he acquired 
title to said bonds, by virtue of her will, was or can be required to pay 
ally tax to the Sta te  or to a county or municipality of the State, on said 
bonds as personal property or otherwise. The  inheritance tax, how- 
ever, which plaintiff has been required to pay and which he has paid, is  
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not a tax upon the bonds, as property owned by him, but uppn his right 
to take and hold said bonds under the will. The bonds are exempt from 
taxation in  the hands of a holder, but this exemption does not extend to 
the right of succession or to the right to have said bonds transferred 
to him. 

This necessarily follows, we think, from the nature of an inheritance 
tax, as defined by this Court and as levied and collected under the 
statute. I t  is not a tax on property, but on the succession to or transfer of 
property, occasioned by death. I t  has been so held consistently in many 
decisions of this Court. I n  re Davis, 190 N. C., 358; Bank v. Doughton, 
189 N.  C., 50; Trust Co. v. Doughton, 187 N.  C., 263; Corporation Corn 
mission v. Dunn, 174 N .  C., 679 ; I n  re Inheritance Tax, 168 N.  C., 356 ; 
il'orris v. Durfey, 168 N.  C., 321; S. v. Bridgers, 161 N .  C., 247; I n  re 
Morris Estate, 138 N.  C., 259. I n  all these cases the principle announced 
in Pullen v. Comrs., 66 N .  C., 363, has been approved. I t  is said in that 
case by Rodmam, J.: "We do not regard the tax in question as a tax on 
property, but rather as a tax imposed on the succession-on the right of 
the legatee to take under the will or of a collateral distribution in the 
case of intestacy. . . . Neither can it be held a tax on property 
merely because the amount of the tax is measured by the value of the 
property." To the same effect are decisions of the Supreme Court of 
the United States (see Magoun v. Bank, 170 U. S., 283, 42 L. Ed., 
1037), and of the other States (see Washington County Hospital Asso- 
ciation v. Estate of Edward W .  Mealey, Md., , 88 Atl., 136, 
reported with annotation in 48 L. R. A., N. S., 373). 

The fact that the statute relative to the inheritance tax has been re- 
drafted (see Schedule A, Article 1, chapter 80, Public Laws 1927) evi- 
dently for the purpose of clarification, to the end that the principle 
upon which said tax is levied may appear more clearly, does not, we 
think, sustain plaintiff's contention that the tax levied under section 6 ,  
chapter 4, Public Laws 1923, is a tax on property and not on the suc- 
cession or transfer of property, resulting from death. The tax imposed 
by the act of 1923 is an inheritance tax, and is valid for that reason 
upon the principle stated in Pullen v. Comrs., supra. 

There is no error. The judgment is 
-\firmed. 
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ARVILLE NASTES A S D  LILLIE MASTEX r .  1'HE TEXAS GO., H. C.  
WEAVIL ASI) C. B. TOIiELET. 

(Filed 16 November, 1027.) 

Waters and Water Courses-Subterranean Waters-Pollution-Damages 
-EvidenceXonsuit. 

\Vhere a tank to supply large quantities of gasoline has k e n  put into 
the ground by the defenduit on property adjace~it to that of plaiutie, 
aud its use thus caused the seegage of gasoli~ic iuto the ground in such 
quantities as  to destros the use of plai~itiff's well of water used at his 
dwelling for drinking purposes, by eutrrilig illto the autlerground water 
chanuels which gare him his water suplrly, tlie clefendt~nt is a~iswt.r;tble 
for the dtimages thus caused, aiid the eritlence in this case is held sutti- 
cieut to take the issue to the jury ul~on defendant's mo::ion as of nonsuit. 

APPEAL by Texas Company from Lyon, ,T., at  September Term, 1927, 
of FORSPTH. Affirmed. 

The evidence: That  prior to the installation of the pump by the de- 
fendant, The  Texas Company, that  the water i n  the well of the plain- 
tiffs was all right. After the installation of the pump and the union 
joint, the mell became contaminated with gasoline. The  defendant, 
Yokeley, lessee, entered into a trade with the defendant, T-he Texas 
Company, whereby the said company was to install the electric pump, 
which i t  did, and the defendant, Yokeley, was to use its gasoline. The  
defendant, T h e  Texas Company, had notice of the condition of the 
tank shortly after the well became contaminated. The  pumps installed 
by the defendant, The  Texas Company, was one hundred and thir ty 
feet from the well. This was the only gasoline tank within half a mile 
or more of the plaintiffs' home. The general contour of the ground was 
sloping from the gasoline tank to the well. A strata of rock r an  from 
tho tank to the mell. The  vein of water running into the well came 
from the northwest, the direction of the well from the pump. The 
gasoline tank is on the lot of H. C. TITeavil. Mr. Barney is manager of 
Tlio Texas Company. The  Texas Oil Company put in the gasoline 
tank, etc., aud i t  has a capacity of 500 gallons. C. B. Yokeley runs the 
filling station. 

,lrrille Masten, plaintiff, testified : "This is  gasoline that  came out 
of my mell (referring to liquid in jar whic~h witness had) .  I took this 
out this morning. Mr.  Reid and Mr .  Swaim were with me a t  the time. 
There ~i.as sewn inches more gasoline in the well at the time. (Counsel 
hands jar of liquid to jury for examination.) Tha t  is gasoline in  that  
jar. Before this tank was put in my water was all right, in good condi- 
tion. I h a r e  had gasoline in  it all the time for t ~ r o  ycars now. . . . 
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JIASTEN v. TEXAS Co. 

(Redirect) I have gotten sixty or sixty-five gallons of this gasoline out 
of my  well altogether." 

E. H. Kirkman, county sanitary officer, testified, i n  pa r t :  "I in- 
spected Mr. Masten's well about that  time. I found quite a heavy skim 
of gasoline on top of the water, possibly half an  inch or an inch. I 
then drew the water off and sealed the well, and about a week later 
made another inspection, and found about half an  inch or an inch of 
gasoline on top of the water. We cleaned the well again;  I went down 
in the  ell and drew off the contents and measured the gasoline. I got 
about fire gallons of gasoline. I then notified Mr. Yokeley I wanted to 
look into the condition of his tank. I then went to Mr. Barney for 
pcrmission to go into his pumping system, his part  of it. H e  granted 
me permission. I went there to make the inspection and Mr. Weavil 
refused permission to make it. I came back later and made the inspec- 
tion. I excavated around that  upright tank. Around that  union joint 
I found some wet mud, wet witL gasoline. I found a drip from that  
union, and found the ground immediately underneath that  drip satu- 
rated with gasoline. The  well was walled with tile. I t  was concreted 
at the top arid a pump was used." 

Fred Swaim testified : "I helped dig this well of Mr. Masten's. The  
rein there comes from the northwest, kind of the direction of where 
the filling station is." 

T h e  defendant denied any negligence in  the installation of the tank, 
or any negligence in permitting the tank to remain .in a leaking condi- 
tion, 'and denied that  the gasoline in  the well came from, or had any 
connection with, the gasoline in  the tank. 

Judgment of nonsuit was entered against Yokeley. The  Texas Com- 
pany is the only defendant that  appealed. 

Wallace d Wells  and IV. H .  Beckerdite for p la in t i f .  
Swinlc, Clement d Hutchins for defendant. 

CLARKSON, J. This action was tried in the Forsyth County Court. 
After the plaintiffs had introduced their evidence, motion mas made by 
defendant for j u d p e n t  as i n  case of nonsuit, C. S., 567, which was 
allowed. Plaintiffs excepted, assigned error and appealed to the Supe- 
rior Court. The judgment of the Forsyth County Court was reversed 
and the action remanded to said court for  tr ial  on the facts. Defend- 
ant, Texas Company, excepted, assigned error and appealed to the 
Supreme Court. We think the evidence, though circumstantial, more 
than a scintilla, and sufficient to be submitted to a jury. Ledford v. 
Power Go., a~nte ,  p. 98. The  probative force is for a jury to determine. 
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The  principle upon which the action is bottomed is well stated in 
27 R. C. L., par t  of section 137, p. 1223, as follows: "The weight of 
modern authority supports the rule that  a person who, by permitting 
the pollution of his own soil or the water thereunder, contaminates his 
neighbor's well or the streams under the neighbor's land, from which 
water is appropriated, is  liable to the latter i n  damages, and in  some 
cases the continuance of such pollution has been restrained by injunc- 
tion." Clark v. Lawrence, 59 N .  C., p. 83;  Rouse v. Kinston, 188 N.  C., 
p. 1 ;  Finger v. Spinning Co., 190 N.  C., p. 74;  Cook: v. Mebane, 191 
3-. c., p. 1. 

One may no more pollute a subterranean stream than a surface stream. 
A person has no right to befoul, corrupt or poison underground water 
so that  when i t  reaches his neighbor's land i t  will be unfit for use by 
either man or beast. The  same principle applies to noxious odors. This 
is good morals as well as  good law. The judgment of the Superior 
Court is 

Affirmed. 
- 

LLOYD WRIGHT AND CORINNA WRIGHT v. C. L. HEPLER, ADMISIS- 
TRATOR O F  JAMES HUGHES ET AL. 

(Filed 16 November, 1927.) 

Infants-Contracts-Deeds and Conveyances-Disabilities-DisafBrmance 
of Contracts-Benefits Retained. 

After becoming of age, one will not be permitted to repudiate his con- 
tract made when a minor and retain its benefits, and when he has 
acquired title to laiids under a deed and reconveys the lands to the seller 
by mortgage to secure the balance of the purchase price, both of which 
collveyances are duly registered, and thereafter places another mortgage 
thereon which is still outstanding, he is not in position to reconvey the 
land which he still holds to his purchaser or his heirs a t  law .and dis- 
affirm his deed made when a minor, and demand the repayment of that 
Part of the purchase money he then had theretofore paid. 

APPEAL by defendants from Sink, Speciul Judge, a t  May Term, 1927, 
of Davrnsoiv. Error.  

Spruill d Olive for plaintiffs. 
P. V .  Critcher, Phillips d Bower and Walser d Walser for defend- 

ants. 

ADAMS, J. On  1 October, 1924, James  Hughes and his wife executed 
and delivered to the plaintiff, Lloyd Wright, a deed in fee simple for a 
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tract of land ill Emmons Township, Davidson County, containing 
about forty-seven acres. At the same time Lloyd Wright and his wife 
executed a mortgage to James Hughes to secure a part of the purchase 
price. The deed and mortgage were duly recorded. When these instru- 
m e n t ~  were esccuted Lloyd Wright and his wife were minors. H e  
became t,venty-one on 12 March, 1925, she on 27 February, 1925; and 
on 3 July, 1925, they executed a mortgage on the land in question to 
A. F. Wright and J. D. Wright, respectively, the father and the uncle 
of the purchaser, to secure the sum of five hundred dollars. Thereafter 
on 12 February, 1926, Lloyd Wright and his wife signed a deed in fee 
purporting to convey to the heirs at  law of James Hughes the land 
purchased from him and delivered i t  to the clerk of the Superior Court, 
instructing him to turn i t  over to the grantees upon repayment by them 
of $435, which had been paid as a part of the purchase price. The 
plaintiffs brought suit to annul the contract between James Hughes and 
themselves on the ground that by executing a mortgage to A. I?. Wright 
and J. D. Wright they disaffirmed the deed the male plaintiff had re- 
ceived from his grantor and the mortgage they had executed to him. 
Analyzed, their contention amounts to this: Lloyd Wright is entitled to 
recover the purchase money he has paid upon reconveying the title, but 
the reconveyed title may be defeated by a sale under the mortgage to 
A. F. Wright and J. D. Wright. The result would be that the heirs of 
James Hughes mould be deprived both of the purchase money and of 
the land itself. This the law will not permit. I n  Millsaps v. Esfes, 
137 N. C., 536, 546, it is said: "Neither an infant nor a married moman 
will be permitted to repudiate a transaction upon the ground of a want 
of capaGty, or for other sufficient cause, and at  the same time retain 
and enjoy any benefit derived from it." The principle supported by an 
array of authorities is thus stated in 31 C. J., 1021, sec. 71(4) : "If an 
infant, upon his arrival at majority, still has the property or considera- 
tion received by him, or any part thereof, he must, upon the avoidance 
of his act, restore such property or consideration.'' 

The mortgage to A. F. Wright and J. D. Wright mas executed on 
3 July, 1925, after each of the plaintiffs had arrived at  the age of 
twenty-one years, and the deed purporting to reconvey the land to the 
heirs of James Hughes mas executed 12 February, 1926. The plaintiffs 
therefore are not in a position to restore the unencumbered legal title. 
The mortgagees have not consented and are not parties to the action. 
Moreover, the execution of the mortgage by the male plaintiff to his 
father and his uncle was an express declaration that he claimed and 
asserted title to the land. Indeed, he covenanted that he was the owner 
of the land and had the right to convey the title by mortgage. This 
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mortgage, instead of being in  disaffirmance of the contract,  was an act  
of ratification. True ,  t h e  second conveyance of land b y  a person who 
has at ta ined h i s  major i ty  may operate  a s  an avoidance of a former  con- 
veyance made  by t h e  gran tor  when under  age, a s  pointed ou t  in Ward v. 
Anderson, 111 N.  C., 115, a n d  Gaskins v. Allen,, 137 N. C., 426. But 
th i s  pr inciple  f o r  t h e  reasons already given, i s  not  applicable to the  case 
before us. 

T h e  motion f o r  nonsui t  should have  been granted.  
E r r o r .  

RING & WELLBORN v. WHITMAN. 

(Filed 16 November, 3927.) 

1. Constitutional Law-Federal Constitution - Judgments  - Fai th  and  
C r e d i t F r a u d .  

The provisions of the Federal Constitution requiring that a State shall 
give full faith and credit to the judicial proceedings of ,every other 
State, Article IV, sec. 1, does not preclude the inquiry :as to whether the 
judgment in question is impeachable for fraud in certain instances. 

3j. Sam-Trials-Estoppel. 
Where a judgment of another State is sued on in this State, the courts 

will not inquire into matters of fraud or other defense which were 
within the scope of the inquiry of the action in which the judgment had 
been rendered. 

3. Same---Questions of Law-Trials. 
An allegation that plaintiff procured the judgment in another State 

sued on here, in a form and manner to obtain a judgment by default 
when there were no facts to  warrant the action, is tantamount to saying 
that  the judgment was erroneous in law, within the purview of the action 
brought therein. 

4. Process-ServiceLunacy--Judgments - Constitutional Law - Fai th  
a n d  Credit. 

Where judgment by default for want of an answer has been rendered 
in another State, i t  is insufficient to set it  aside here flsr lack of service 
of summons, that the defendant had been confined in an asylum under 
an inquisition of lunacy, when i t  is further made to appear that  he had 
been discharged and was in his right mind when the summons in the 
action was served upon him, and had employed an attorney to defend the 
suit, who did not file the answer, in consequence of which the default 
judgment had been entered. 

APPEAL b y  defendant  f r o m  Clayton Moore, Special Judge, a t  J u n e  
Term,  1927, of FORSYTH. 
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I n  a Circuit Court held for Grayson County, Virginia, i n  1925, the 
plaintiffs recovered a judgment against the defendant for $842.42 with 
interest thereon a t  6 per cent from 27 July,  1922, and on 10  March, 
1927, they brought suit against the defendant on this judgment in  the 
Forsyth County Court. N o  answer was filed, and on 25 April,  1927, 
the clerk gave judgment by default final. On  21 Xay ,  1927, the judge 
of the county court set aside the clerk's judgment on the ground of 
excusable neglect. The  plaintiffs excepted and appealed to the Superior 
Court and the judgment of the county court was reversed. The  defend- 
ant excepted and appealed for alleged errors referred to in  the opinion. 

Il'illiam H .  Royer and F .  L. Il'ebsfer for plaintifs. 
Bcnhozr*, Ball d? Renbow and E. N .  Whi tman for defendant. 

ADAAIS, J. The  Federal Constitution provides that  full fa i th  and 
credit shall be given in  each State to the public acts, records, and judi- 
cial proceedings of every other State. Const., Art. I V ,  sec. 1. Bu t  this 
provision does not prevent an  inquiry whether the judgment sued on is 
impeachable for fraud.  .Cole v. Cunningl~arn, 133 U. S., 112, 33 Law 
Ed., 538; Xot tu  v. Davis, 151 N.  C., 237. The  appellant alleges that  
the action in the Virginia Court was fraudulent because i t  was brought 
'(in a form and manner to obtain judgment by default against defend- 
ant although there were no facts to warrant any such action." This is 
tantamouiit to an allegation that  the judgment rendered in Virginia 
was erroneous in law; but it was held in  Faunfelroy v. Lum, 210 U .  S., 
230, 52 Law Ed., 1039, that  a judgment caniiot be impeached by show- 
ing that  i t  was based on a n  error of law. And in  Williamson v. Jerome, 
169 X. C., 215, i t  is said:  "The courts of this State will not vacate or 
enjoin a judgnlent merely based upon a cause of action, which may be 
vitiated by fraud, for this is a valid defense which may be interposed 
at the t r ia l ;  and unless its interpositioii is prevented by the fraud of the 
adversary, i t  cannot be asserted against a judgment either foreign or 
domestic. Black on Judgments, see. 919, and cases there cited." The 
defendant had been personally served with summons and was given every 
opportunity to present to the Circuit Court of Grayson County the 
defense he now seeks to interpose. 

This  principle applies also to  his contention that  he has a valid 
counterclaim to the cause of action and that  no copy of the account was 
served on h im as  required by section 6132 of the Code of Virginia. I t  
may be said in addition that  as we understand the declaration the action 
was laid in assumpsit to which the succeeding section would apply. 

35---I94 
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Thc  appellant further relies on mi inquisition of lunacy under which 
lie was committed to the hospital in Xorganton. The record shows that 
the inquisition was made in June ,  1923, and that  the defendant n a s  dis- 
c.11nrgcd on 8 ,\ugust, 1924. I re  was personally served with suinmons 
in the present action oil 10  March, 1927, and employed an attorney; 
but tllc nttoriiey filed no answer because in his opinion the appellant 
(lid not h a w  "a lcg to stand OIL'' Judgment 

.\ffi1.n1cd. 

I\'. A. SEAIVELT, I-. CI-IAS. COLE 8; CO., INC., A X D  8. F. COLl.:. 

1. I'leaclings-Demurleer Ore Tenus-Statutes. 
A tleinurrer to the corul~laii~t ore t e ~ l u s  must distii~ctly sl~ecifp t l~r  

gruu~~db of objectiou or it may be disregarded. 
2. Same-Appeal and Error-Courts-Ex Rlero RIotu. 

The Supreme Cour t  may, es n1e1~~ I T L O ~ I L ,  look into the record to ascer- 
tain if tlie complailit sutficieiitly alleges a cause of actic~n. 

5. Samc-Pleadings Liberally Interpreted. 
IY1)o1~ the iuquiry as to whether the complaint states a cause of actiou. 

it will be liberally construed with every reasoilable intei~lme~it  there- 
f r o n ~  ill tlie plaii~tifT's favor, however uncertain, defective and redundui~t 
its allegatiolis may be drawn. 

APPEAL by plaintiff from Stack, J., a t  February 'Term, 1927, of 
J f o o n ~ .  Reversed. 

If. Ir'. Seawell $ Son f o r  plaintiff. 

CIAKKSOS, J. A h o t h e r  branch of this matter was before this Court. 
See Jolrnson, d d m . ,  v. Leavift, 188 S. C., p. 682. 

The record discloses that  tlie defendants' counsel " ther~~upon demurred 
ore fcnns for that the complaint does not state a cause of action. The  
court thereupon dictated to the clerk its order and judgment sustainiig 
the demurrer and dismissing the action, to which the plaintiff excepted 
and appealed to the Supreme Court." N o  counsel appeared in this 
Court for the defendant, and the demurrer was not renewed in this 
Court. C. S., 512, is  as follows: "The demurrer must distinctly specify 
the grounds of objection to the complaint, or i t  may be disregarded. I t  
may be taken to the whole complaint, or  to  any of the alleged causes of 
action stated therein." 
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I n  Elam v. Barnes, 110 N .  C., p. 73, the facts were similar, i t  is 
sald, a t  p. 74: " I t  is but fair ,  however, to the opposite side that  the 
court below sboulti require, as  the statute demands, that  the demurrer, 
even when made ore fenus, should point out the alleged defect, since i t  
gives opportunity to ask for an  amendment if the defect admits of cure, 
or perniits further costs to be avoided if the defect is incurable, since 
the party, upon the particulars being indicated, may become satisfied of 
the i r ~ ~ a l i d i t y  of his cause of action and discontinue further proceed- 
ings. This  would seem to be the reason of the statute, a t  any rate its 
provisiorls are clear and should be observed." 

111 the B i a m  case, supra, this Court looked into the record and dis- 
missed the action. I n  the present action, we will reiterate well settled 
law ill this jurisdiction: "But when a case is presented on demurrer, we 
arts r (qu i r (4  by the statute, C. S., 535 ,  to construe the conlplaint liber- 
ally, 'with ;I ~ i e v  to substantial justice between the parties,' and in 
cwforc i~~p this p ro~ i s ion  we have adopted the rule 'that if in any por- 
ti011 of it or to any estcnt i t  presents facts sufficient to constitute a 
12:rn5cJ of ;rctioir, or if facts sufficient for that  purpose can be fairly 
gntheretl from it, the pleading will stand, however inartificially i t  may 
11aw bcm drnv 11 or liowever uncertain, defective and redundant may be 
it$ statrnients, for, contrary to the common-law rule, every reasonable 
intenilnicnt arid presumption must be made in favor of the pleader.'" 
S. I . .  Bank,  193 X. C., 527, and cases cited. Foy  7%.  Stephens, 168 
S. C., p. 438; 8. v. Trus t  Co., 192 N .  C., 246. 

I t  is said in 8. 2'. McCanless, 103 N .  C., at  p. 206, "If any of the 
causes of action are good, the demurrer cannot be sustained." 

I n  St/ ipcs v.  Il fonds, 190 X. C., at p. 191, i t  is said: '(Even after an- 
\ \wring i n  the trial court, or in this Court, a defendant may demur ore 
f c n u s ,  or thc Court may raise the question ex mero motu  that  the com- 
p1ai11t do(~s not state a causr of action." The judgment is 

Rcrcrseti, 

(Filed 16 Xovember, 1927.) 

1. Removal of Causes - Federal Courts - Parties - Nominal Parties- 
Cour tsJur isd ic t ion .  

Where a nonresident defendant seclts to remove a cause from the State 
to the Federal Court for diverqity of citizenship, the plaintiff's joinder of 
purely nominal party mill not oust the jurisdiction of the Federal Court, 
nnd alone is insufficient to defeat the defendant's motion to remove the 
case under the Federal statute. 
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2. Same-Trusts-Trustees-Actions-Contracts-ages. 
Where resicleiit plaintiffs bring an action for daliinges c s  c o ~ ~ t ~ ~ t c t n ,  

and likewise seek to elljoin the sale of l a ~ ~ t l s  under :i ~)o\\-tXr qive~i by :I 

deed of trust, the joinder of the trustee is of a mere iloruill;~l l~arty, 1111d 
will not yre\eiit the defendant's luotiou to reuiore tlir cxnse to the 
Federal Court for diversity of citizenship. 

APPEAL by plaintiffs from L y o n ,  Spec ia l  J u d g e ,  a t  May Term, 1927, 
of MOORE. 

Motion to remove cause to the District Court of the ZJnited States for 
the Middle District of North Carolina for trial. Xotion allowed, and 
plaintiffs appeal. 

0'. I .  S p e n c e  for p la in t i f f s .  
F u l l e r ,  R e a d e  & F u l l e r  f o r  d e f e n d a n t ,  2'rezLer L u m b e r  C o m p a n y .  

STACY, C. J. The plaintiffs, reside~its of Moore County, North Caro- 
lina, sue the Trexler Lumber Company, a corporatiou, citizen and resi- 
dent of the State of Pennsylvania, for daniages arising e z  con t rac tu ,  
and a t  tlie samc tiine seek to eiljoiii tlic foreclosure of a deed of trust 
give11 to secure tlic payiiwiit of vertain proniissory notes esecutcd by 
plaintiffs to the corporate defendant. 

Victor S. Bryant, a resitlent of Durliani. S. C., was named as  trus- 
tee in tlie deed of trust, the foreclosurc of v.liicli is sought to be enjoined, 
and his esecutris, up011 nlioni "all tllc title, rights, powers and duties 
of such trustre" were east (C. S., 2 3 7 s )  at his death, is joiued purely 
as a ~ioniilial tlcfei~(lnnt, nntl ilo separate cause of action is alleged or 
relief denlanded as against her. Her  interest, therefore, is not sufficielit 
to defeat a removal of the cause of action to the Federal Court for trial. 
. l f o rgn ,~ fon  1 , .  I l u f f o n ,  187 K. C., 736, 122 S. E., 842. 

Wliere i t  appears that  the real controwrsy is beto;ee~i citizcws of 
different States, the presence of mere formal parties, such as executors 
of a deceased trustee, evcn though citizens of the same State with the 
plaintiff, will not defeat or oust the jurisdiction of the Federal Court. 
W a l d e n  u .  S k i n n e r .  101 U. S. ,  3 ' 7 ;  Black's Dillon on Removal of 
Causes, chapter 8, see. 86. 

This was the holding of the tr ial  court, a i d  we find no error in the 
ruling. 

Affirmed. 

RROGDEX, J., took 110 part  in the consideration or deciriion of this case. 
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.T I JVOODT v. FIRST SATIOSAI,  BASK O F  ROCKT JIOUNT. N. ( '  

(Filed 1 6  November, 11327.) 

1. B a n k s  a n d  Banking-Action-Election of Remedies-Duty. 
Althongll the  relation of dehtor a l ~ t l  cwtlitor exists between a bank and 

a tlcpositor, yet a bank is  a quasi-public corporatiol~ and  i s  under duty  to 
pay tlie checlis of n depositor when t l ~ c  tlepositor has  sufficient funds  in 
tlie bank, and  failure to  (lo so gives rise t o  ;In action in tor t  or one on 
contract, a t  t he  election of the plaintiff. 

2. Same-Tort-Damages. 
A bank is  u n d ~ r  obligation to  i ts  t1el)ositor to p y  11is checks on w e -  

s c u t a t i o ~ ~  when his deposit in t he  bi~llli is  sufficient. and  unless protected 
by a prorision of :I s t a t u t ~ ,  is  1i;rl)le ill tort  for  i t s  faiinre to  (lo so for 
nominal d a m ~ g e s  :it least, and in llroper i~~s t : l uces  for  subs t :~nt ia l  dam-  
ages n:~turally flowing therefrom when not too slwculative or remote. 

3. Damages-Bills a n d  Notes-Measure of Damages .  
Altlioiigli formerly held in ISngla~ltl tlrnt when plaintiff is  i r  m e ~ ~ c l ~ a n t  

or t rader  the  jury muy  ward subitalltin1 damages in pro1)er instances, 
but when othernise  t he  j m y  may a\v>rrd nominal damages o r  such actual 
damagci  a i  a r c  l ~ r o ~ e n ,  the  1c:lson for  tl~cl d is t inc t~on is obsolete ; and any 
person will be deemed s u b s t a ~ ~ t i a l l j  dam:~ged upon the  refusal of a bank 
t o  pay his check, unless protected b) t he  provisions of 3 C. S . 220(1n).  
and sul15tantial damagcs may be ani~rdecl  The  analogy to  libel ant1 
slander pointed out. And where the nonlmy~nent is  tllrongh malice. puni 
tive damages may also be recovered 

4. B a n k s  a n d  Banking-Action-Statutes-Question f o r  J u r y .  
3 C. S ,  '520(1n) providing t h a t  actual  damages only shall  be awartletl 

ngainst a bank for  the  nonpapnent  of a check covered by sufficient funds. 
app l~es ,  by the  language of tlie statute,  only where the  nonpayment is  ilot 
through mistake or error,  and without malice, and where the  complaint 
alleges t ha t  t he  nony)ayment v a i  \ \rongtul and malicious t h e  s ta tn tc  
doe? not apply, unlefs the jury find the  ifsue against  the  phintiff .  

5. Action-Cause of Action-Demurrer-Error-Questions f o r  J u r y .  
Where the  complaint alleges t h a t  a hank mongful!y and maliciously 

fails  to 11ay a check d rawn  on i t  by a depositor and covered by sufficient 
funtls, tile question of u~a l i ce  i s  for  the  jury, H I I ~  the  sustaining of a de  
murrer  to  t he  complaint i s  reversible error.  

6. Bills and Notes-Statutes. 
A check i s  a bill of c.;change draw11 on a bank, payable on demand, 

C. S., 3167; fur ther  defined a s  :I wr i t ten  order on a bank or banker, pur- 
porting to he drawn against  a deposit of funds,  for  the  payment a t  a l l  
events of a sum of money to a certain person therein named, or to him or 
his order, or to  bearer, and payable on demand. 

APPEAL by plaintiff f r o m  Nunn, J., at f l p d  Term, 1927, of EDGE- 
COMBE. Reversed. 
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Action to recover damages for the wrongful nonpayment of a check 
drawn by plaintiff, a depositor of defendant bank. 11; is alleged that  
said nonpayment was not only wrongful, but also wilful, wanton and 
malicious. I>efeiidant demurred to the complaint for that the facts 
stated tliercii~ do not col~stitute a cause of action. 

From judgnient sustaining the demurrer, and dis111i:;sing the a c t i o ~ ~ ,  
plaintiff appealed to the Supreme Court. 

George .M. lf 'ountain for p la in t i f .  
Uat f le  CE Il'insloul for defendant. 

( ' oxao~ i ,  J .  The material facts alltged in the compl; int, upon whlch 
plaintiff tlernands judgment in this action against rlc~fendaiit, are as 
follo\vs : 

1. On 2S ,ipril,  1926, plaintiff, a resident of the city of Rocky 
Mount, N. C., d r r v  his check upon defendant bank for the sum of six 
dollars, said check being payable to the order of E .  L. Hollingsworth. 
I t  \ \as tleliverccl by plaintiff to said Hollingsworth, in part  payment 
for a suit of clothes. 
8. A few days a f t w  its delivery to him by plaintiff, the said Hollings- 

worth, having first endorsed the check, delivered same to the Kinston 
Garage, Inc., a t  Kinston, N. C., in payment for automobile supplies 
purchased by him from said garage. The  said Kinston Garage, Inc., as 
endorsee, promptly deposited said check in a bank a t  Kinston, N. C., 
for collection and deposit to its account in said'bank. Cn due course of 
business the Kinston bank caused said check to be duly presented to 
defendant bank at Rocky Xount ,  S. C., for payment. 

3. ,It the time said check for six dollars was drawn by plaintiff, and 
also a t  the time same mas presented to defendant for payment, plaintiff 
had on deposit with defendant, subject to his check, a sum of money in 
excess of fifty dollars. Plaintiff had kept a checking account with de- 
fendant for many years. Defendant refused to pay said check when 
same was presented; it caused said check to be returned to the Kinston 
Garage, Tnc., the holder, with notation thereon as follows: "No Account." 

4. .lfter said ( 8 h ~ ~ c k  with snit1 notation had been returned to it,  the 
Kinston Garage, Inc., caused a criminal warrant  to be issued from 
the recorder's court of Kinston, N. C., for the arrest of plaintiff, upon 
the charge that  he had given a worthless check with intent to  cheat and 
defraud. Pursuant to said warrant, plaintiff was arrested in  the city 
of Rocky Mount and rcquirrd to give bond for his appearance in  the 
recorder's court a t  Kinston to answer the charge upon which the war- 
r m t  for his arrest had been issued. Upon his appearance in said court, 
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plaintlff showed by the assistant cashier of defendant bank, and by its 
ledger sheets, that  he had funds on deposit n i t h  defendant, both a t  the 
time the check was drawn and a t  the time it was presented for payment, 
more than sufficient ill amount for the payment of the check. Upoil 
this showing, with the consent of the prosecuting attorney, a verdict of 
"Not Guilty" was entered, and plaintlff was discharged. 

5. The  refusal of defendant to pay plaintiff's check for six dollars, 
when same was presented, n a s  wilful, i~egligent, \tanton and malicious, 
and 111 utter disregard of the duty which defeildaiit owed to plaintiff, 
as a depositor, with respect to s a ~ d  check. Pr ior  to such refusal, plain- 
t ~ f l  had elljoyed a wholesoil~e reputatloll in the city of Rocky Moullt, 
~ l i c r e  he had long resided, and w11el.c he I! as ernployed by the Atla~lt ic 
Coast Line Railroad Company. 

6. -1s a result of his arrest and co~tfii~ement 111 j:d, pei~dilig the gix- 
litg of his boild, and of his enforced attelldance upon the recorder's 
court in Kinston, pursuant to said bond, plailitiff mas humiliated and 
tlegradetl, and his reputation and stailding in  the city of Rocky Mount 
impaired, to his great damage ill the sun1 of $3,000. The injury which 
he thereby sustained x a s  proximately caused by the wrongful and ma- 
licious act of defendant in refusing to pay his check, a i d  resulted in 
special damage to plaintiff. 

Upon the foregoing facts, alleged in the complaint, and for the pur- 
poses of this action admitted by the demurrer, plaintiff prays judgment 
that he recover of defendant (1 )  compensatory damages ill the sun1 of 
$5,000; ( 2 )  punit ire damages in the sum of $5,000; ( 3 )  the costs of 
the action; and (4)  such other and further relief as lie may be entitled 
to in the premises. 

L)efentlant demurred to the complal~rt, for that same does not state 
facts sufficient to constitute a cause of action. C. S., 211, subsection 6. 
The court sustained the demurrer, anrl rrndmed judg111~nt di~inissing 
the action. Plaintiff exceptd to the jutlgnlcnt, ant1 upon his appeal to  
this Court aqsigns same as error. The  solc qurstion, therefore, prc- 
seritcd for d e r i s i o ~ ~  by this Court is whether upon the facts ttllegecl in 
thc complaint, plaintiff is entitled to recoler of defendant in this action. 
r ,  Lhe decision of this question requires, first, a consideration of the law 
genc.rally, n i t h  respect to all action by a depositor against his hank to 
recover tlaii~agcs for the nrongful  nor~paynient of his check; and ,  scco~ltl, 
an esamination of the statute in this State relative to such action, 
In order to tletcrlninc its effect, if any, upo~l  plaintiff's right to recover 
in this action. 

I t  has been generally held that the relation of a depositor to his bank 
is ordinarily, if not univerwlly, that of a creditor and debtor. Thi.; 
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relation arises out of the contract, express or implied, that the bank will, 
froin time to time, pay to the depositor or to his  order, upon his demand, 
aniounts not escccding liis deposit or balance. These demands are 
usually made by checks, signed by the depositor, payable to  the order 
of tlie payee, and duly presented to the bank for payment by the payee, 
endorsee, or liolder. A check is defilltd by statute as a bill of exchange 
t lrawi oil a balil;, payable oil demaild. C. S., 3167. 111 Trust CO. v. 
Bank,  166 S. C., 112, this Court has said:  "A check is  a bill of ex- 
change, and niny inore particularly be defined as a mr tteii order on a 
ha111i or ba i ike~,  l ) u r p o r t i ~ ~ g  to be drav n ngaiiist a depojit of funds, for 
tllc payment, a t  all events, of a sum of liioney to a certain person therein 
~~anic t l ,  or to liiiii or to his ortlw, or to bcalw, and payable on demand. 
Kor to~ i  on 13ills : I I I ~  Sotes,  100." Upo~i  the refusal or failure of the 
bank to pay the clieck of its depositor, the bank is liable for a breach of 
its contract. Tliis liability tlie depositor niay enforce against the bank 
by an action against tlie bank in a court of competent jurisdiction. I n  
wch  artion tlic depositor may recover of the bank thct amount of his 
check, with interest and cost; tlie action being on contract, the recovery 
is liniitctl to tllc amount of the check, xi t l i  interest from date of demand 
:tiid refusal, antl, by I i r t w  of the statute, tlie costs of the action. 

Esccyt possibly in rare cases, n d ~ b t o r  is  not liable to his creditor for 
damages in all action in tort, upou liis failure or refusal to pay the 
debt. H i s  liability ai.is(,s 1113011 contr:~ct, and is limited to the amount 
of his tlcbt. Hov e v c ~ ,  it has l m n  grnvrally held tlint notwithstanding 
the relation of tlw bank to its tlcpositor is tlint of deb to^ and creditor, a 
ba11k niag hc l l~ l t l  1i:iblc 111 t o ~ t  to its clcpositor nllosc check i t  has wrong- 
fnlly rcfuscd or failed to pay. I n  J l a r z c  ffi r .  TTTilliarns, decided by the 
Court of ICi11g's 13c11cl1 in 1830, antl reported in 1 T3. 8: D., 115, 109 
Eng. Rt,])., S42 (fnll w l ) r i ~ ~ t ) ,  it was held that a banker is hound by law 
to pnv n cllcck tlr:ln I I  by n cuqtoruer, u i t l ~ i l ~  a reasonable time after the 
banker has rcccivcd from the customer fl111(1s sufficient in amount for 
such pnpliicnt; a11t1 tliat the latter lllap ~ n : l i n t n i ~ ~  all action in tort 
:~ga i l~s t  thc 1):111lrc~, n.110 hns \ \ ~ o ~ i g f u l l y  rvfused or failed to pay his 
clicck, altliougli he has susttlincd no actual damages. I n  that case, 
Ta~ci~fon, J . .  snit1 : '(The tlcfendants I\ ere guilty of a breach of duty, 
which tluty tllc plaintiff at tlic time had a right to have performed. 
TIIP jury h a w  lound thnt when thc cherk n a s  pr~sented  for payment, a 
reasonable time had e l a p s d  to hare  enabled defendauts to enter the 
forty p o u ~ ~ t l s  to the credit of plaintiff, and therefore the,y must or ought 
to h a w  knonll that  t h y  liad funds belonging to him. That  was sufficient 
to cntitle plaintiff to recover nominal damages, for  lie had a right to 
ha\(. his cl~eck paid a t  tlie time it was presented, and llefendants were 
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guilty of a wrong by refusing to pay it. The form of the declaration, 
whether it be in  tort or i n  assumpsit, makes no substantial difference, 
nor can i t  be any real ground of distinction whether the foundation of 
the action be an  express or implied assumpsit. There are many instances 
where a wrong, by which the right of a party may be injured, is a 
cause of action, although no actual damage be sustained." 

I n  Rolin v. Stelcard, decided in the Court of Common Pleas and 
Exchequer Chamber, in 1854, and reported in 14 C. B., 594, 139 Eng. 
Rep., 245 (full  reprint) ,  i t  was held that  substaiitial damages may be 
recovered of a banker for dishonoring the checks of his customer, there 
being sufficient funds in his hands a t  the time to meet them. ,It the 
trial, the jury were instructed that  they ought not to limit their verdict 
to nomiual damages, but should give the plaintiff such temperate dam- 
ages as they should find to be reasonable compensation for the injury 
which plaintiff must have sustained by the wrong of the defendant. 
C~eswe l l ,  J., upon the appeal, said:  "I am of opinion that  as far  as the 
application in  this case depends upon the ground of misdirection, the 
rule must be discharged. I t  appears to me that  the direction of my  
Lord Campbell was perfectly right. H e  told the jury that  they ought 
to give, not nominal, nor excessire damages, but reasonable and temper- 
ate damages. I think the case of Marzetti v. Will iams goes the full 
length of justifying that direction." ~t ' i l l iams,  J . ,  said:  " I  think i t  
cannot be denied that  if one wlio is not a trader were to bring an action 
against a banker for dishonoring a check at a time when he had funds 
of the customer in his hands sufficient to meet it, aud special damages 
were alleged and prorcd, the plaintiff mould be entitled to recoTer sub- 
stantial dan~ages, when it is alleged and proved that  the plaintiff is a 
trader. 1 think it equally clear that the jury in  rstimating the dam- 
ages may take iuto consideration the natural and necessary consequences 
nhich must result to the plaintiff from defendaiit7s breach of contract; 
just as in the case of an action for slander of a person in the way of his 
trade,, or ill the case of an imputation of insolrency on a trader, the 
:iction lies without proof of spccial damages." 

The law in England, with respect to this action, has been stated in 
the opinior~s delivered in V a r z c t f i  I.. Wil l iams and Rol~n v. S f e ~ c a r d .  
The tlecisioi~s in both these cases have been subsequently approved and 
followed. The lam as therein stated is that  a depositor whose check has 
bccri wrongfully dishonored by the refusal or failure of the bank on 
which it was drawn to pay the same, may maintain an action against the 
bank, not only ill contract, but also in tort, to recover the damages 
which he has sustained, and that  the jury may, when the plaintiff is a 
nicrchant or trader, assess not only nominal, hut also substantial dam- 
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ages; when the plaintiff is not a merchant or trader, he may recover 
such sum as special damages as the jury shall find, upon the facts, will 
compensate him for the injury resulting from the wrong done him by 
the defendant. I n  either case plaintiff is entitled to recover nominal 
damages, a t  least, which the law presumes from the wrongful act of 
defendant. 

The  decisions in Marzetti v. 1~'illiams and in  Rolin v.  Steutard have 
been generally followed in the courts of the United States and of the  
several states. See 34 A. L. R., 202, 13 A. L. R., 302, 4 A. L. R., 940, 
58 L. R. A., 956. I n  some of these courts the distinction between a 
trader or merchant and one who is neither, is not reccgnized as affect- 
ing the right of a depositor to maintain the action against his bank. 
I n  view of the almost universal custom now obtaining with respect to  
the banking business, this distinction does not seem to us to be well 
founded A plaintiff's right to  maintain this action, under present con- 
ditions, ought not to be dependent upon or determined by his business 
or occupation ; the conditions upon which the distinction was founded 
no longer prevail. Men not engaged in business as mwchants or trad- 
ers are now quite gencrally bank depositors, and as :,uch avail them- 
selves of banks as a means of conducting financial transactions, to the 
profit not only of themselves, but also of the banks with which they do 
business. The  law in  the United States, as now generally applied by 
the courts, is stated in Morse on Banks and Banking, 5 cd., 1917, Vol. 11, 
sec. 458, as follows : 

"We have already stated that  a bank is under obligation to pay the 
checks, drafts and orders of a depositor so long as i t  has in its possession 
funds of his sufficient to do so, and which are not enrumbered by the 
attaching of an earlier lien in favor of the bank. The  duty of the bank 
to make such payments, and the reciprocal right of the depositor to 
have them made, arises from the contract to that  effect, which though 
probably never d~f in i te ly  expressed, will always be c o n d e r e d  to be im- 
plied from the usual course of the banking business. This duty and 
this right a re  so f a r  substantial, that if the bank refuse, without suffi- 
cicnt justification, to pay the check of the customer, ihe customer has 
his action for damages against the bank. I t  has been said that  if in 
such action the customer does not show that  he has suffered a tangible 
or measurable loss or in jury  from the rc~fusal, he shall recoyer only 
~lominal  damages. I n  New York it is held that  a depositor may sue in 
contract or i n  tort, for wrongful refusal to pay his check, and if he sues 
in contract and the failure of the bank is not charged as wilful and no 
special damages are shown, and the check is finally paid, the plaintiff 
can only recover nominal damages. Rut  the better authority seems to 
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be that, even if such actual loss or injury is not shown, yet more than 
nominal damages shall be given. I t  can hardly be possible that a cus- 
tomer's check can be wrongfully refused payment without some impeach- 
ment of his credit, which must in  fact be a n  actual injury, though he  
cannot from the nature of the case furnish independent, distinct proof 
thereof. I t  is as in  cases of libel and slander, which description of 
suit, indeed, i t  closely resembles, inasmuch as i t  is a practical slur upon 
the plaintiff's credit and repute in the business world. Special damages 
may be shown, if the plaintiff is able; but if he be not able, the jury 
may, nevertheless, give such temperate damages as they conceive to be 
a reasonable compensation for that indefinite mischief which such an 
act must be assumed to have inflicted, according to the ordinary course 
of human events. Exemplary darnages may be given when the failure 
to pay is  malicious, or the result of gross indifference; but they shall 
not be given, unless the bank was guilty of fraud, malice, gross negli- 
gence or oppression.'' 

This statement of the law is fully supported by the decisions in cases 
cited in the notes. The principle upon which the law, as thus declared, 
rests, is stated in  Pafterson 2'. Xarinc  ,Va~tional Bank ,  130 Pa., 419, 
18 Atl., 632, as follows: "A bank is an institution of a quasi-public 
character. I t  is chartered by the government for the purpose, inter alia, 
of holding and safely keeping the moneys of individuals and corp.01~- 
tions. I t  receives such moneys upon an implied contract to pay the de- 
positor's check upon demand. Individual and corporate business could 
hardly exist for a day without banking facilities. At the same time, the 
business of the community would be at  the mercy of the banks if they 
could at  their pleasure refuse to honor their depositors' checks and then 
claim that such action was the mere breach of an ordinary contract, for 
which only nominal damages could be recovered unless special damages 
were proved. There is something more than a breach of contract in 
such cases; there is a question of public policy involved, as was said in 
First L3Tationa7 Bank v. Xason,  95  Pa.,  113, 40 Am. Rep., 632; and a 
breach of the implied contract between the bank and its depositor en- 
titles the latter to recover substantial damages." This  statement of the 
principle upon which the law rests is quoted with approral  by the 
Court of Appeals of Kentucky in  American Ta f ionn l  Bank  a. Morey, 
reported in 58 1;. R. A, 956. I t  has been expressly held that mere 
mistake or inadvertent error on the part of the bank is no defense to 
plaintiff's recovery, nor will the bank be heard to say in its defense that 
its nonpayment of a check, where the drawer had funds on deposit suffi- 
cient for its payment, was without malice, when the plaintiff seeks to 
recover substantial or actual damages, only. 
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So much for the law as generally declared and applied by the courts 
of England and of the United States. While this seems to be the first 
case presented to this Court for its consideration, involving this law or 
the principles upon which i t  rests, i t  is sustained by such overwhelming 
weight of authority and is supported in  principle by such satisfactory 
reasons, that  we declare it to be the law in this State, to be applied, in 
the absence of a controlling statute to the contrary, ill an action by a 
depositor against his bank to recover damages for the wrongful non- 
payment of his check. Defendant contends that  our 'statute-3 C. S., 
220(m)-modifies the law, as generally declared, with the result that 
plaintiff's cause of action, as stated in  his complaiiit, cannot ilo\v be 
maintained. 

This  statute was enacted by the Geiieral Assembly in 1921, and is 
section 28 of chapter 4, Public Lams 1921, entitled ".in Act to Regu- 
late Banking in the State of North Carolina, and for other purposes." 
As included in 3 C. S., 1924, i t  is as follows: 

"Sec. 220(n1). Sonpcrynzenf of check in error, liabili'y for .  No bank 
shall be liable to a depositor because of the nonpayment, through mis- 
take or error, and without malice, of a c l m k  which ~ h o u l d  hare  been 
paid had the mistake or error of nonpayment not occ~r red ,  except for 
the actual damage by reason of such nonpayment that  the depositor 
shall prove, and in such event the liability shall not exceed the amount 
of damage so proven." 

Upon the facts alleged in the con~plaint  and admitted by the demurrer, 
this statute is not applicable i11 the instant case. I t  does not appear 
that the nonpayment of plaintiff's check was through nistalie or error, 
on the part  of defendant or of one of its employees. I t  is expressly 
alleged that  the act of defendant, in refusing or failing to pay the check, 
which should have been paid, was not only wrongful, but also malicious. 
Upon the facts admitted for the purpose of our present decision, plain- 
tiff is entitled to nominal damages a t  least. Liability for nominal dam- 
ages, presumed from the wrongful act of defendant, is  sufficient to con- 
stitute a causc of action. We must, therefore, hold that  there was error 
in sustaining the demurrer and in dismissing the action. Fo r  this 
crror the judgment must be reversed and the action remanded to the 
end that defendant may have leave to file an answer to the complaint, if 
so advised. 

I t  is not necessary a t  this time to decide or to discuss the extent of 
defenda~it's liability for damages upon the facts alleged in the com- 
plaint. Whether defendant, whose vrongful  act was its refusal to pay 
plaintiff's check, can be held liablc for damages sustained by him 
because of his arrest upon a warrant, procured by the Kinston Garege, 
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Inc., charging that  he gave a worthless check with intent to cheat and 
defraud, must be ultimately determined mhen all the facts have been 
found, showing whether or not such damages are recoverable of de- 

' 

fendant as special damages naturally flowing from defendant's wrong 
to plaintiff, which defendant should have foreseen mould probably occur. 
Whether or not defendant is liable for punitive damages must be deter- 
mined by the jury, to whose sound judgment this question is addressed, 
prorided they shall first find that  defendant's act was not otlly wrong- 
ful, but also wilful, malicious, wanton and oppressive. 

The  statute relieves a bank which has wrongfully refused or failed to 
pay its depositor's check, from liability in  damages therefor, only in the 
event it shall appear upon the face of the complaint, or shall be found 
by the jury, in answer to issues properly raised by the pleadings, that  
the wrongful nonpayment was through mistake or error, and without 
malice, and further that  plaintiff has not sustained any actual damages 
from the wrongful act of the bank. Where, upon the facts alleged in 
the complaint, or found by the jury, the statute is  applicable, there is 
no liability merely because the law presumes damages from the wrong 
done, which are nominal i n  amount. LZ complaint is subject to demurrer 
only mhen i t  appears from the facts alleged therein that  the noupay- 
ment of the check was through error or mistake, without malice, and 
that  no' actual damage resulted t o  the depositor from sdch nonpayment, 
for in such case the statute is applicable. I f  the statute is  not appli- 
cable, the bank may, upon well-settled principles, be liable to its de- 
positor, not only for nominal or actual damages, but also for  unitive 
damages. 

I t  was error to hold that  the statute is applicable in this action, and 
that defendant was relieved thereby of liability. Plaintiff has alleged 
in his complaint a cause of action, and the judgment sustaining the 
demurrer and dismissing the action is  

Reversed. 

AMERICAN WHOLESALE CORPORATION V. P .  T,. COOPER 

(Filed 16 November, 1927.) 

1. Partnenship-Dissolntion-Notice-Pub1ication-Debtor and Creditor. 

Creditors residing beyond the State who have been selling goods to a 
partnership doing business in this State, are entitled to notice of the dis- 
solution of the firm beyond that implied by publication in a newspaper 
published locally to the place wherein the partnership business has h e ~ n  
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conducted, unless it is made to appear that the seller of goods thereafter 
to the concern either read the newspaper in which the notice of dissolu- 
tion appeared, or mas reasonably put upon constructive notice I)$ some 
peculiar circumstances under the conditions existing. 

3. Same-Evidence-Deeds and Conveyances-Registration. 
The statutory expressed purpose for which a deed or conveyatwe of 

property is required to be registered in order to give notice thereof, does 
not include that of dissolution of n partnership, in this caw a d r ~ l  of 
trust to the retiring partner, and is incompetent eviderce to fix a fortbign 
creditor with notice of its dissolution, and to relieve the retiring partner 
from liability for the indebtedness of the concern to those who there- 
after continued to sell its goods, upon the credit of the lmrtnership there- 
tofore existing. 

CIVIL ACTIOX, before Barnhill, J., at September Term, 1927, of 
ALAMAECE. 

The evidence tended to show that the defendant and E. J .  Richmond 
had formed a partnership for mercantile purposes uuder the name of 
Richmond-Cooper Company. This partnership purchased goods from 
the plaintiff during the years 1921, 1922, and 1923, prior to 1 July, 
1923. On 28 June, 1923, E. J. Richmond delivered to the plaintiff as 
a basis of credit a financial statement, signed "Richmond-Cooper Go., 
by E. J. Richmond." The plaintiff alleged '(that during the years 
1921, 1922, and 1923, the plaintiff sold and delivered to the Richmond- 
Cooper Company, of which the defendant was a partner at  said times 
and years, goods, wares, and chattels amounting to $14,862.59, and 
received therefor on payment of said sum only the sum of $12,513.72; 
that there is due and owing plaintiff on account of 'said sales and goods 
the sum of $2,331.87.'' 

The defendant Cooper denied that he was indebted to the plaintiff in 
any sum, and as a defense to said action contended th2,t the partnership 
existing between himself and E. J. Richmond had been dissolved, and 
that notice of dissolution of the partnership had been published in the 
Mebane Enterprise, a newspaper published in Alamance County, North 
Carolina. This notice was published once a week for four successive 
weeks, beginning with issue of 26 April, 1923. The defendant Cooper 
offered in evidence a deed of trust made by E .  J .  Richmond, trading as 
E .  J. Richmond Company, dated 21 May, 1923, to T. (3. Carter, trustee, 
and P. L. Cooper: party of the third part. This deed of trust "covered 
the stock of merchandise that was formerly the stock of the Richmond- 
Cooper Company," and was offered to show notice to the plaintiff of 
the dissolution of the partnership, it having been recorded in the officr 
of the register of deeds of Alamance County. 
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The  following issues were submitted to the jury:  
(1 )  Was the partnership composed of E. J. Richmond and P. L. 

Cooper dissolved on or about 15 May, 1923, as  alleged? 
( 2 )  Was the plaintiff duly notified of such dissolution? 
(3 )  f hat  amount is  the plaintiff entitled to recover of the defendant, 

P. L. Cooper? 
The case mas originally tried in the county court, and the judge of 

the county court directed the jury to answer the first issue "yes." The 
jury answered the second issue "yes," and from judgment rendered in 
the county court in favor of the defendant Cooper, the plaintiff appealed 
to the Superior Court, assigning errors. Barnhill. J., holding the Su- 
perior Court, after hearing the exceptions on the appeal from the county 
court, reversed the judgment of the county court, sustaining exception 
No. 5, and remanding the case to the General County Court of Ala- 
marice County for a new trial. 

Exception No. 5 sustained by the Superior Court judge is as follows: 
"To the Court's orerruling plaintiff's objection to the introduction of 
the deed of trust, dated 21 May, 1923, made by E. J. Richmond, trad- 
ing as E. J. Richmond Company, to T .  C. Carter, trustee, and P. L. 
Cooper." 

Long (e. Allen a l ~ d  Biggs & Broughton for  plainti f .  
Thomas C.  Carter for defendant. 

BROQDEN. J. IS a d e d  of trust executed by one partner to a trustee 
for the other partner upon the partnership property and duly recorded, 
notice to a foreign creditor of the dissolution of the partnership? 

The evidence in this case discloses that  the plaintiff is a Maryland 
corporation, and the defendant Cooper is a resident of Alamance 
County, North Carolina. The defendant, P. L. Cooper, and E. J. 
Richmond had formed a partnership under the name and style of Rich- 
mond-Cooper Company. This  partnership had been purchasing goods 
from the plaintiff since 1921. On 28 June,  1923, E. J. Richmond pur- 
chased from plaintiff a bill of goods, giving at the time promissory note 
for the purchase price, signed in the name of Richmond-Cooper Com- 
pany, by E. J .  Richmond. The  evidence of plaintiff tended to show 
that it had iiercr seen the notice of dissolution published in the llrlebanr 
En terpr i s~  and had never seen the deed of trust or had any notice of 
the dissolution of said partnership, and that  i t  first learned of the dis- 
solution in  January ,  1924. 

This Court considered the question of sufficiency of notice of disso- 
lution of a partnership in Strauss P.  Sparrow, 148 N .  C., 309. The 
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rule of law governing notice of dissolution is thus stated: "It is  well 
established that  when an  ostensible or known partner retires from a 
firm which continues the business, i n  order to protect h im from liability 
for future obligations of the partnership proper notice of his retirement 
must be given. Ordinarily, when a creditor seeking to enforce recovery 
against such a partner has never had any dealings with the firm, a 
notice published in  a local paper having a general circulation, in a full 
and proper manner and for a reasonable length of time, will be regarded 
as sufficient. Where, however, the creditor claimant has been a customer 
of the firm, actual notice must be shown or the existence of such facts 
brought home to the creditor as would put  a person of reasonable busi- 
ness prudence on inquiry which would lead to knowledge of the dissolu- 
tion of the firm or the retirement of the partner resisting the claim. In 
such case, and particularly when a former customer is  resident in a 
distant community, publication of notice in a local paper is not au a 
rule recognized as sufficient of itself to affect the customer with notice 
or to carry the question to a jury, unless it can be further shown that 
the creditor was in  the habit of reading the paper a t  the time a proper 
publication was being made, or that  a copy of same containing the 
publication was especially sent to him." 

Again, i n  Furniture Co. 2.. Hussell, 171 N. C., 474, the Court held:  
" I t  may be conceded that an outgoing member of a firm should take his 
name out with him, for if 21~1 leaves i t  behind he  will be considered as 
still holding himself out as a partner, whatever may be his real relation 
to the firm, unless he gives notice of his  withdrawal to those who dealt 
with the firm or were i ts  customers while he was a partner." 

I n  Bynum v. Clark, 125 N.  C., 352, the partnership Formed a corpora- 
tion, and the corporation purchased the asrets of the partnership. After 
the formation of the corporation one of the partners purchased goods 
from the plaintiffs. The  plaintiffs had no actual notice of the forma- 
tion of the corporation nor of the dissolution of the partnership. E'air- 
t lo tk ,  C. J. ,  writing for the Court, says: "The only question i s :  Can 
the plaintiffs recover, they having had no actual notice of the dissolu- 
tion of the partnership or of the formation of the corporation? We 
think they can. I n  such cases, actual notice must be given, especially 
to those who had previous dealings with the partnersh~p." 

Applying these principles of law to the facts in the case a t  bar, we 
are of the opinion that  the deed of trust and the registration thereof in 
itself constituted no notice of the dissolution of the firm to a nonresident 
creditor. 

The  identical question was considered by the Supreme Court of 
Arkansas in the case of Rluft' C i t y  Lumber Co. e f  a/. 1 % .  Bank of Clarks- 
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cille e t  all., 95 Ark., p. 1, 128 S. W., p. 58. I n  t h a t  case the  court  was 
requested by t h e  defendant to instruct  t h e  j u r y  a s  follows: "You a r e  
instructed t h a t  when the deed of t rus t  introduced i n  evidence was exe- 
cuted arid filed f o r  record, conveying t h e  property of t h e  Clarksr i l le  
Lumber Company a n d  t h e  real  estate of the  defendants, D.  R., A. D., 
a i d  E. T .  Reynolds, to  secure the indebtedness of t h e  Bluff Ci ty  Lumber 
Company, the filing of the  said deed of t rus t  mas notice of i ts  contents 
to  every one, and  the plaintiffs cannot plead ignorance of i t s  contents." 
T h e  opiiiion declares: "The appellants contend t h a t  t h e  t r i a l  court erred 
ill refusing to so ins t ruc t ;  bu t  i t  did not. T h e  record of a deed is  only 
constructive notice of t h a t  f o r  which i t  is  required. A s  i t  is  not re- 
quired to  give notice of the dissolutioii of par tnership,  i t  does not sub- 
serve t h a t  purpose." T h e  registration act of Arkansas  provides i n  sub- 
stance t h a t  "every deed or  instrument  i n  writing, which i s  required by  
law to be recorded, shall be constructive notice to  al l  persons f r o m  the  
t ime of record." 

W e  conclude, and  so hold, t h a t  the  order of J u d g e  Barnhi l l  remand- 
ing the  case f o r  t r ia l ,  fo r  the reason giren,  was a correct ruling. 

Affirmed. 

CRAVES COUXTT v. RICHARD PSRK1,;R ASD J. C'. RASBERRY. 

(Filed 16 November, 192i.) 

In an action by the coulity to foreclose upon the lands of a delinquent 
taxpayer for the nonpayment of his taxes. C'. S., 8037, due for 19'20, and 
since, the notice required by chapter 159, section 51, Public T,aw of 1897, 
construed as a condition precedent to the sale, is superceded by C. S., 
,914. requiring the sheriff before ninking such sale to give public notice 
of the time. place and cause thereof. with such other notice rrquired by 
the preceding section, 8013, that the sheriff serve upon the delinquent a t  
least twenty days before the sale of his real property, a copy of so much 
of the advertisement as  relates to him. 

2. Same-Purchase-Title. 
I n  an action by a county to foreclose upon the real property of a de- 

linquent taxpayer, i t  is not required for the plaintiff to show that  the 
sheriff had served a copy of the advertisement on the delinquent as  pro- 
vided by C. s., 8013, and his failure in this respect is not regarded as 
fatal to the maintenance of the county's action to foreclose, C. S., 8028, 
8029; and, held further, the county, when the purchaser, is not required 
to make affidavit of the fact of notice given under the section 8029. 
36-194 
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3. S a m ~ P e r s o n a l  Property-Lands-Real Property. 
C .  S., 8006, providing for the sale of the personal property of the de- 

liiiquent taxpayer before that of l i s  realty, is for the benefit of the tus- 
payer, and the failure of the sheriff to comply therewith does not affect 
the title of tlie purchaser a t  the sale under foreclosure of the realty for 
taxes. 

4. Sam-Description of Lands--Par01 Evidence. 
The description of the real property advertised to be sold by the sheriff 

of the county for nolil)nyinent of the taxes of a delinqueilt giving hih 
name and tlie number of acres "Washington Road, KO. One Township," is 
not too vague for or uiicertaiii to admit of par01 testimony of identifica- 
tion, when the desigiiuted owner has but. one tract of real estate i11 the 
couilty ad~er t i s ing  the sale in its proceedings to foreclose. 

In  an action by the county to foreclose on the real property of a de- 
liiiquerit taspayer, the statutory penalty applies, and the defendaiit cau- 
not successfully mailitail1 that before final judgment only straight interest 
is recoverable. 

APPEAL by defendants from Harris, J., at September Term, 1927, of 

Action to foreclose certificates of sale of real estate for taxes heard 
and determined upon the following facts: 

1. The plaintiff is a municipal corporation of the State of Korth 
Carolina, with the power of levying taxes upon property situate therein. 

2. That during the years 1920, 1921, 1922, 1923, and 1924, Richard 
Parker, the defendant, was the owner of said land, aud J. C. Rasberry, 
the defendant, had a mortgage given for the purchase price upon the 
same. That the taxes for the year 1920 was $161.40; for 1921, $121.26; 
for 1922, $128.72; for 1923, $166.26, and for 1924, $164.30. 

3. I n  1920, the said Richard Parker listed personal property for 
$858.00; in 1921, for $740.00; for 1922, $680.00; in 1923 for $370.00, 
and in 1924 for $288.00. 

4. On 1 October, 1921, Richard Parker, in whose name the land was 
assessed for taxes, owned personal property in excess of the sum of 
$161.40; that in August, 1922, Richard Parker owned personal property 
in excess of $121.26; that in October, 1923, the sail1 Richard Parker 
owned personal property in excess of $128.72; and in October, 1924, 
Richard Parker owned personal property in  excess of $166.20; and in 
December, 1925, ~ i c h a r d  Parker owned personal property in excess of 
$164.30, and that the taxes now sought to be collected against the land 
include taxes assessed against the personal property for each year. 

5. No levy was made for the taxes for 1920, 1921, 1922, 1923, or 
1924, on the personal property of the said Richard Parker for the taxes 
then due by said Richard Parker. 
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6. No notice was ever served upon Richard Parker or the defendant, 
J. C. Rasberry, in regard to the taxes for 1920, 1921, 1922, 1923 and 
1924, except the usual newspaper notice of the sale of land by the 
sheriff for taxes. The reference to which land in  said advertisement 
was as follows: "Richard Parker, 250 acres, Washington Road, No. One 
Township," and no other description was given or notice made, and this 
notice was published in a newspaper published in New Bern, N. C., 
Craven County; that said 250 acres was the only land owned by Richard 
Parker in Craven County. 

7. The defendant, J. C. Rasberry, then lived and now lives in Lenoir 
County at Kinston, N. C., and the defendant Richard Parker lived at  
Vanceboro, Township No. 1, Craven County, and neither the defendant 
Rasberry nor Parker was a subscriber to said paper, and the first notice 
that the defendant, J. C. Rasberry, had of any claim for taxes by the 
plaintiff was the issuance of the summons in this action, but repeated 
notices had been mailed to Parker, and one left at  his home by the 
sheriff before the commencement of this suit. 

8. The only description of the land in the certificate issued by the 
county following said sale was "250 acres, Washington Road," listed to 
Richard Parker. 

9. The defendant, Rasberry, during the years in which this land was 
sold for taxes, and for which suit is brought, held a mortgage upon said 
land, and the amount due under said mortgage for which the land is 
the only security does not exceed the amount claimed by the plaintiff 
for taxes with the interest thereon. 

10. The defendant, J. C. Rasberry, has tendered to the plaintiff the 
full amount of taxes due on said land in accordance with the record of 
the taxes assessed during the years and each year thereof, and in addi- 
tion thereto has tendered to the plaintiff the amount of the aforesaid 
taxes, together with six per cent interest on the taxes from the date of 
sale thereof, and the plaintiff has declined and refused to accept such 
tender. 

The court gave judgment in favor of the plaintiff for the taxes, cost 
of sale, interest and penalties due by the defendant Parker, owner and 
mortgagor, and appointed a commissioner to sell the land if not re- 
deemed within the time specified. The exceptions are noted in the 
opinion. 

R. E. Whitehurst for plaintiff. 
Moore & Dunn and F. E. TYallace for d e f d a n f s .  

ADAMS, J. I t  is made the duty of the board of commissioners or 
other governing body of a county to foreclose certificates held by the 
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county for the sale of real estate for taxes. C. S., 8027. F o r  this pur- 
pose the plaintiff brought suit against the defendant Parker,  owner and 
mortgagor of the land, and the defendant, Rasberry, who is mortgagee. 
The  only answer filed is  tha t  of Rasberry. He attacks the judgment on 
the ground that  the sheriff failed to serve on the delinquent taxpayer a 
copy of the advertisement of sale as provided by C, S., 8013, and cites 
ilIattheu~s v. Fry, 141 N. C., 582, as authority for this position. Tha t  
was a n  action for the recovery of land in  which the defendant relied 
upon title alleged to have been acquired a t  a sale for the nonpayment of 
taxes. The  decision turned on the construction of certain sections of 
chapter 159, Public Laws 1897. Section 51 provided that  before any 
real estate should be sold for tases the sheriff or tax collector should 
personally serve a written or printed notice of such sale on the delin- 
quent taxpayer or his agent a t  least thir ty days before the sale if the 
delinquent resided in the county. I t  was held that  the defendant had 
acquired no title because the sheriff had  failed to serve the notice. I t  
was made to appear in addition that  the sheriff had not given any notice 
of the sale by publication. Section 51 seems to have been construed as  
a condition precedent. But a matel-ial change has bflen made and the 
statute now reads, "Before any real estate shall be sold for taxes the 
sheriff shall give public notice of the time, place and cause of such sale 
by advertisement," etc. C. S., 8014. Other notice to the delinquent is  
provided for in the preceding section: "In addition to this advertise- 
ment the sheriff shall, at least twenty days before a sale of real estate 
for taxes, serve upon each delinquent taxpayer whose real estate is ad- 
vrrtised for sale . . . a copy of so rnurh of the advertisement as 
relates to him and his real estate." I n  King v. Cooper, 128 N .  C., 347, 
cited in N a f f h e w s  7.. Fr?j, s n p m ,  it  was said:  "JTe think the notices 
and publication presumed under section 69(7) (Laws 1897, ch. 169) 
to have been given are those required of the sheriff by section 51 of the 
act, but the notices requircd with so much particularity to be given by 
the purchaser under the new ssections, 64 and 65 ( C  S., 8028, 8029)) 
must be proved by him." Section 8020 provides that  the purchaser 
shall make affidavit that he has complied with the preceding section; 
but the affidnrit is not required when the county is the purchaser. I t  
would seem to follow that  i n  a suit to foreclose the c~ertificate, the de- 
cision in  Sanders v. Earp, 118 N. C., 275, and G e v  v. Brown, 126 
N, C., 238, is controlling, and that  the officer's failure to serve a copy 
of the advertisement on the delinquent should not be construed as fatal  
to the ac t ion  

The appellant contends that  the sale was invalid because the sheriff 
did riot first levy upon and sell the delinquent's ~ e r s o r a l  property. 



N. C.] FALL T E R X ,  1927. 565 

The  statute provides that  the personal property of the taxpayer shall 
be sold before resort can be had to his real estate, and that  upon service 
of notice that  his real estate is to be sold for taxes, i t  shall be incum- 
bent upon him to point out the personal property out of which the 
taxes should be made. C. S., 8006. I t  is admitted that  the notice was 
not given. I t  is  argued that  i t  was therefore not required of the de- 
fendant Parker  to direct the officer to his personal property. The  
statute just cited was enacted primarily for the benefit of the taxpayer 
and not i n  detriment of the purchaser's title. Llccordingly, i t  has been 
held that  although the sheriff may be liable to the tax debtor if he 
sells real estate for taxes before resorting to personal property, still 
such failure will not affect the title conveyed by the sheriff's deed. 
S f a n l e y  v. Haid ,  118 AT. C., 73;  Geer v. Brown, supra; Cherokee v. 
~llcClellancl, 179 N. C., 127, 132. Noreover, the Machinery Act pro- 
vides "that where actual sales of real estate are made for taxes under 
the general laws of the State the taxpayer whose real estate has been 
sold for taxes shall be precluded thereafter from attacking such sale on 
the ground that  the tax could have been procured from personal prop- 
erty." P. L. 1925, ch. 102, secs. 99, 111. 

The land was advertised under this description : "Richard Parker,  
250 acres, Washington Road, No. One Township." Tha t  this descrip- 
tion was indefinite is  another ground upon which it is contended that 
the tax sale was not valid. I t  is admitted that  this is the only land 
owned by Richard Parker  i n  Craven County. The description given 
evidently embraces 250 acres, situated on Washington Road in  Number 
One Township, owned by Richard Pa rke r ;  and the description is suffi- 
ciently definite to sustain the certificate which the plaintiff seeks to 
foreclose. Proctor v. Pool, 15 N .  C., 370; Ritter v. Barrett, 20 N .  C., 
266; Kifchen v. Herring, 42 N. C., 190; Moses v. Peak, 48 N .  C., 520; 
Farmer v. Batfs,  83 N.  C., 389; Blow v. Vaugham, 105 X'. C., 199; 
Nor tm  v. Smith, 179 N. C., 553. The  case of Bryson v. McCoy is  dis- 
tinguishable. There the notice of sale was "Beaverdam Township. 
T. D. Bryson heirs, acres 400, amount $10.00"; but T .  D. Bryson's 
interest was a one-half interest i n  70 acres, 200 acres, and 331 acres, 
according to the grants. I n  the case before us there is no such dis- 
crepancy in description, the only point being whether the land in ques- 
tion can be identified. 

The  appellant finally contends that  the plaintiff i n  any event can 
recover nothing more than the taxes due and interest thereon a t  6 per 
cent. "In every action brought under this section, whether by a private 
individual or by the county or other municipal corporation, or  any other 
corporation, the plaintiff shall, except i n  cases otherwise provided by 
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law, be entitl'ed to recover interest a t  the rate of 2Cl per centum per 
annum on all amounts paid out by him, or those under whom he claims, 
and evidenced by certificates of tax sale, deed under tax sale, and tax 
receipts Such interest shall be computed from da.te of each payment 
up  to the time of redemption or final judgment, and shall be added to 
the principal of the final judgment, which judgment $,hall bear interest 
as in  other cases.'' 

The amendment prohibits the board of county commissioners from 
remitting any of the penalties prescribed in  the section after action is 
brought for foreclosure. P. I,. 1925, ch. 109. Judgment 

Affirmed. 

MINERVA INMAN, ADMINISTRATRIX OF WALTER INMAS, V. GULF REFIN- 
ING COMPANY, HECTOR McMILIJAN A N D  GORDOY JIcMILLAK. 

(Filed 23 November, 1927.) 

1. Principal and AgentContracts-Scope of Employment-Xegligence- 
Respondeat Superior-Independent Contractor. 

Where under a contract with a local dealer a refining company is to 
supply the latter with gasoline to be sold at a price to be named by it 
with a fixed compensation to the dealer, the latter to effect delivery to 
his customers at his own expense: Held, the refining company is not re- 
sponsible in damages for the negligent death of plaintiiP's intestate caused 
by the dealer's delivering to him for repairs a gasoline tank partly filled 
with gasoline, it having no control over or interest in the means or 
methods used in respect to the act complained of, or falling within the 
scope of the dealer's employment or within the principle usually applying 
in matters of agency. 

2. Judgments-Verdict-Motion to Set Aside Verdict--ConsentDiscre 
tion of Court-Interest-Appeal and Error. 

A defendant by consenting to plaintiff's motion to set aside the answer' 
to an issue, may not insist thereon as a matter of legal right as against 
a codefendant who objects and has an interest therein. 

APPEAL by plaintiff and the individual defendants from Barnhill, J., 
a t  April Term, 1927, of ROBESON. 

The plaintiff brought suit to recover damages for the death of her 
intestate alleged to have been caused by the negligence of the defend- 
ants. On 1 April, 1920, the Gulf Refining Company entered into a 
written contract with E. B. McMillan. The plaintiff alleged that  
E. B. McMillan was the agent of the Gulf Refining Company and 
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Hector NcMillan and Gordon McMillan its employees; that on 8 De- 
cember, 1925, the defendants carried to the intestate's blacksmith shop 
for repairs a gasoline tank which was placed and borne upon a truck; 
that the tank exploded and killed the intestate while he was at  work on 
i t ;  that the defendants had negligently left gasoline in the tank, and 
that their negligence was the proximate cause of the explosion and 
death. The following verdict was returned : 

1. Was the death of Walter Inman caused by the negligence of the 
defendant, Gordon McMillan? Answer : Yes. 

2. Was the death of Walter Inman caused by the negligence of the 
defendant, Hector McMillan ? Answer : Yes. 

3. Was the death of Walter Inman caused by the negligence of the 
defendant, Gulf Refining Company? Answer: No. 

4. Did negligence on the part of Walter Inman contribute to his 
death ? Answer : No. 

5. Did Walter Inman assume the risk of being killed by the explosion 
of the tank? Answer: No. 

6. What damage, if any, is the plaintiff entitled to recover? Answer: 
$4,500. 

7. I s  the liability of the defendant, Gulf Refining Company, second- 
ary? Answer : Yes. 

The material parts of the contract between the Gulf Refining Com- 
pany and E. B. McMillan are as follows: 

"Party of the first part (Gulf Refining Company) agrees to ship to 
party of the second part (E. B. McMillan) lubricating oils, illuminat- 
ing oils, and gasoline, in carload lots, which shipments are to be received 
by the party of the second part and sold by him at prices named by 
party of the first part-all sales of such oils to be for cash, if on credit, 
only to such parties as are acceptable to party of the first part and 
upon terms authorized by them. 

"Where first party orders second party to sell on credit, second party 
shall deliver a signed receipt, or in case the oil is shipped out of the 
city of Lumberton, N. C., second party will deliver an original bill of 
lading from railroad company, which shall constitute a receipt. 

"Party of the second part is to be responsible to the party of the first 
part for all goods shipped to him and is to account for all sales in 
accordance with above paragraph, sending twice weekly a statement 
showing all sales made and remitting twice weekly to party of the first 
part, at their Atlanta, Ga., office, all moneys received by him from sale 
of above-named goods. Second party shall render to party of the first 
part statement on the first day of each month, showing in detail the 
goods on hand. 
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"Second party agrees to pay all drayage and delivery charges, and 
collect all empty drums and barrels and ship same back to first party 
as ordered. 

"It  is strictly understood that all goods shipped pa.*ty of the second 
part by party of the first part are the property of the first part until 
sold. 

"Lumberton, S. C. Circuit points to be made by wagons are as fol- 
lows: Fairmont, Pembroke, Rowland, Raynham, Red Springs, Buie, 
Tolarsville, St. Paul, JIcDonald, Tar  Heel, Proctorville, Lowe, Powers, 
Bladenboro, Richardson. 

"On or about the first of each month, party of the first part d l  send 
to party of the second part a statement showing the sales m ~ d e  by party 
of the second part during the preceding nionth, remit-ing party of the 
second part commission earned on such sales, said commission to be 
2 cents per gallon on kerosene and gasoline when sold in milk cans or 
tank wagons, and 2 cents per gallon when sold in original package such 
as drums, barrels, cans or cases, and 10 per cent of invoice price on 
lubricating oils, where oil is delivered by party of the second part 
without payment of railroad freight charges. Where shipments are 
made by railroad, commission to party of the second part is to be 
2 cents per gallon on kerosene and gasoline and per cent of the 
invoice on lubricating oils, and party of the first part is to allow party 
of the second part amount of freight paid on such shipments. 

"Party of the first part reserves the privilege of making shipments 
from its stock of goods in hands of second party, and second party 
agrees to fill such orders as may be sent them by party of the first 
part-no commission to be allowed party of the second part on such 
shipments, but first party will pay second party 25 cents per barrel for 
drayage and clerical work in making such shipments." 

Judgment. Appeal as noted upon errors assigned. 

Brit t  & Brit t  and E. J .  and L. J .  Brit t  for plaintiff. 
Varser, Lawrence, Proctor & McIntyre for Gulf Rr~fining Company. 
Dickson McLean and A. E.  Stacy for Hector McM;llan and Gordon 

McMillan. 

A ~ a n f s ,  J. Interpreted in the light of his Honor's instructions the 
verdict established the written instrument executed by the Gulf Refin- 
ing Company and E. B. McMillan as the only contract under which 
McMillan Brothers conducted their business. Whether under this con- 
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tract McMillan Brothers were servants or employees of the Gulf Refin- 
ing  Company is the principal question in the plaintiff's appeal. On 
this point the jury were instructed to answer the third issue in the 
negative if they found from the evidence that  the business of McMillan 
Brothers was carried on pursuant to and in accordaiice with the written 
contract-an instruction in substance that  according to its provisions 
they were not employees of the codefendant. 

I n  considering the question we need not enter into an  extended dis- 
cussion of the law of agency or of the relation existing between master 
and servant. I t  is generally conceded that  a n  independent contract is  
a limitation upon the master's liability-that is, that  the person who lets 
the contract, having no control over the contractor's employees, is not 
liable for their torts. Street's Foundations of Legal Liability, Vol. 2, 
p. 471. I t  is for this reason that  the right of control, or interest in the 
means by which the work i s  done, is  a test frequently applied in deter- 
mining whether the person employed is really a servant or whether he 
acts in some other capacity. Craft v. Timber Co., 132 N .  C., 152; 
Young v. Lumber Co., 147 N .  C., 26;  Bcal v. Fibre Co., 154 N .  C., 147; 
Denny v. Burlington, 165 N .  C., 33;  Gadsden v. Craft ,  173 N.  C., 418; 
Simmons v. Lumber Co., 174 N.  C., 220; Aderlzolt v. Condon, 189 
N.  C., 748; Greer v. Construction Co., 190 N .  C., 632; Drake v. Ashe- 
ville, ante, 6 .  The principle has been concisely stated as  follows: 
"The accepted doctrine is that, i n  cases where the essential object of an 
agreement is the performance of work, the relation of master and servant 
will not be predicated, as between the party for whose benefit the work 
is to be done and the party who is  to do the work, unless the former has 
retained the right to exercise control over the latter in respect to  the 
manner in  which the work is to be executed." Labatt's Master and 
Servant, Vol. 1 (2  ed.), p. 222, see. 64. 

I t  is important that  we bear in mind the limitation of the agree- 
ment. E. B. McMillan was named as the second party, but Gordon 
McMillan testified that McMillan Brothers were the beneficial parties 
and that  they transacted the business. They were to be responsible for 
al l  goods shipped them and twice weekly to account for all sales; they 
were to pay all drayage and delivery charges, to return all empty 
drums and barrels, to sell a t  fixed prices, and to retain a designated 
compensation. The  goods shipped were to remain the property of the 
Gulf Refining Company until they were sold; but the trucks by which 
they were transported and delivered were the property of McMillan 
Brothers. The  contract did not create such relation between the Gulf 
Refining Company and its codefendants as would subjeet the former to 
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liability on the theory that the act resulting in the intestate's death was 
an act performed in the course and scope of a servant's employment. 

Other courts have had occasion to construe the contract in question. 
In Phipps v. Gulf Refining Company, 103 S. E. (Ga.), 472, a verdict 
for the defendant was directed and on appeal the judgnlent was affirmed. 
The contract again came before the Court of Appeals of Georgia in 
Gulf Refining Company v. Harris, 117 S .  E., 274 As i t  did not 
appear that the Gulf Refining Company had retained any control over 
the means or methods to be employed by the local dealer the court held 
that there was no liability growing out of the relation of master and 
servant. I t  was said that the relation does not exist where the employer 
merely engages another to do a particular work, but retains no right or 
power to direct or control the method by which the result is to be 
accomplished. I n  Sums v. Arthur et al., 133 S .  E. (S. C.), 205, it 
appeared that a contract identical with the one before us was executed 
by the Gulf Refining Company and W. D. Arthur. The plaintiff brought 
suit against both parties to recover damages caused by a collision be- 
tween a milk wagon and an oil truck belonging to Arthur. The Court 
construed the contract as creating the relation of principal and factor 
and concluded that the Gulf Refining Company was not liable under the 
doctrine of respondeat superior or of that expressel in the maxim, 
Qui facit per aliurn facit per se, and that a verdict should have been 
directed in favor of the Refining Company. 

As to the question under discussion, it is immaterial whether McMil- 
Ian Brothers were factors or independent contractors, for in neither 
event as a general rule could they have occupied the technical relation 
to their codefendant of servants or employees. 

The plaintiff contends, however, that they were independent con- 
tractors and that the inherent danger of the business in which they 
were engaged made the case an exception to the rule and prohibited the 
Refining Company from contracting against its liability. The liability 
of the owner or proprietor for the acts of the independent contractor 
may be determined by the four rules laid down by Judge Coolcy in his 
work on Torts and quoted in Hunter v. R. R., 152 N. C., 682. Obviously 
the Refining Company is not liable by reason of the operation of the 
last two; as to the first it was in no wise responsible for the repair of 
the tank and therefore did not cause "the precise act to be done which 
occasioned the injury"; and as to the second it may be said that the 
alleged contractors were not engaged in the prosecution of the business 
contemplated by the contract. 
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The  judge submitted to the jury the plaintiff's contention that  there 
was an  implied agency which, without regard to the contract, established 
the liability of the Refining Company, but this co~ltention was not 
accepted by the jury evidently because they were convinced that the 
contract was the only agreement between the parties. 

I n  the plaintiff's appeal we find 
NO error. 

  DAMS, J. The plaintiff i n  apt time made a motion that  the verdict 
be set aside on the ground that  the answer to the third issue was against 
the weight of the evidence. The  motion was denied. McMillan Brothers, 
defendants, consented that  the entire verdict be set aside, and now pre- 
sent the question whether they were entitled to hare  their motion 
granted as a matter of law. The Gulf Refining Compaiiy did not con- 
sent; its interest in the verdict was no less pronounced than that  of the 
codefendants; and the latter had no legal right by consenting to the 
plaintiff's motion to  deprive the Gulf Refining Company of the finding 
which exempted it from liability. On the appeal of the individual de- 
fendants the judgment is  

Affirmed. 

T. R. BRANN v. W. JI. HANES ET AL. 

(Filed 23 Kovember, 192'7.) 

1. Appeal and ErroMrocess-Service-Publication-AttachmenGRe- 
view. 

The findings of fact, supported by the evidence and approved by the 
judge, on motion made by special appearapce, to dismiss an action on 
the ground that the defendant, on whom service was made by publica- 
tion and attachment in case of nonresidence, C. S., 484(3) ,  799(2) ,  was in 
fact a resident of the State having the animua revertandi: Held, not sub- 
ject to review on appeal to the Supreme Court. 

2. Process-Summons-Publication-AthchmentNoide Animus 
Revertandi. 

One who has left the State for an indefinite time, his return depend- 
ing upon a doubtful contingency, is a nonresident for the purpose of 
service of summons by publication and attaching his property in this 
State in order to bring him under the jurisdiction of our courts, and his 
motion made by special appearance to vacate the attachment on this 
ground will be denied. C. S., 484(3) ,  799 (2) .  
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3. Same--Lien of Attachment-Courts-Jurisdiction. 
Where the service by publication and xttach~nent on a tlrfentlant 

absent from the State comes within the provisions of C. S., 484 ( 3 ) .  $!39 ( 2 ) .  
and thereunder his property here has beeu attached as  required to give 
validity to the l~ublication of service, he may submit himself to the juris- 
diction of the court and relieve his property of the levy in attachment. 

APPEAL by defendant, W. 31. Hanes, from order of I larding,  J., 
dated 17 June, 1927. From FORSPTH. Aflirmed. 

Action to recover of defendants, officers and directors of an insolvent 
bank, a sum of money on deposit in said bank, to the credit of plaintiff 
at  the date of the appointmei~t of a receiver therefor. 

I n  his complaint plaintiff alleges that said deposit was received when 
the bank, to the knowledge of defendants, was insolvent, and further that 
its insolvency, resulting in loss to him as a depositor, was caused by neg- 
ligence of defendants, as officers and directors of said bank. Upon 
these allegations he coriteiids that defendants are personally liable to 
him for his loss. 

The summons in the action was personally served on all the defend- 
ants, except mi. M. Hanes. As to him, the summons was returned with 
the following endorsement by the sheriff of Forsyth County: "Not exe- 
cuted as to W. M. Hanes, after due diligence. W. M. Hanes cannot be 
found in Forsyth County." 

Warrant of attachment and order for service of summons by publica- 
tion on defendant, W. N. Hanes, were issued by the clerk of the Supe- 
rior Court of Forsyth County. The said clerk found from affidavits 
duly filed that W. M. Hanes is a nonresident of the State of North 
Carolina; that he has property in  said State, and that plaintiff has a 
cause of action against said W. M. Hanes, as set out in his duly verified 
complaint. Said warrant and order are both dated 25 January, 1927, 
and were returnable before said clerk on 28 February, 1927. 

On 31 January, 1927, a t tornep for said defendant entered a special 
appearance in this action in his behalf and moved before the clerk that 
the attachment levied upon his property in Forsyth C'ounty, pursuant 
to said warrant, be vacated, for that said W. M. Hanes is not and never 
has been a nonresident of the State of North Carolina ; it was alleged 
that he is now, and at  all times during his life has been a resident of 
said State. 

At the hearing of said motion, upon findings of fact made by the 
clerk from affidavits filed by both defendant and plaintiff, an order was 
entered denying the motion. From this order defendant appealed to 

.the judge of the Superior Court holding the courts of Forsyth County. 
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The said judge sustained the findings of fact made by the clerk and 
affirmed his order. 

F rom the order of the judge, affirming the order of the clerk, and 
denying the motioli to vacate the attachment, defendant appealed to the 
Suprclme Court. 

Llla?zly, Ilendren cC. 1T'omDle and Fred M. Parrish for plainfiff. 
S w i n X ~ ,  C'lemrnfs it. Hutchins, B r o o k s ,  Parker, Smztlz d W h a r f o n  a n d  

Edwin J .  J l a r f ~ n e t  for defendanf. 

C o x x o ~ ,  J. The sole questioii presented for decision by this appeal 
is wliethcr therc was error in holding that W. M. Hanes was a nonresi- 
h i t  of the State of Sort11 Carolilia, at the date on which the warrant 
of attachment and order for service of summons by publication were 
issued in this action within the meaning of C. S., 484, subsection 3, and 
of C. S., 799, subsection 2. The Court so held upon the facts found 
from the evidence offered at the hearing of the motion to vacate the 
a t tac l in ie~~t  solely upon the ground that said W. M. Haiies was riot a 
l~oliresitlellt of the State at said date. The findings of fact made by 
the clerk and sustailied by the judge are supported by tlie evidence; we 
must, therefore, on the appeal to this Court, take such facts as true, 
for it is well settled that on a11 appcnl to this Court, from an  ordcr made 
by the judge sustaining findings of fact made by a clerk of the  sup^ 
rior Court, 011 a motion made before the clerk to vacate an attachment, 
tlie finclings of fact made by the clerk and sustained by tlie judge are 
not reviewable. They arc conclusive upon an appeal to this Court, 
where they are taken as truc, a h e n  there is evidence in support of the 
fintli~~gil. Iletznis 7%. Ifennis, 180 N. C., 606; Xfg.  Co. r .  Lzrnzlirr Co., 
lii N. C., 404; Lumber C'o. r .  Huhrnann, 160 K. C., 385. 

I t  appears from the findings of fact made by the clerk, and approved 
by the judge, all of which are set out in the order from wl~ic~li defend- 
ant has appealed to this Court, that prior to 1 January ,  1926, W. 31. 
Hanes was a resident of Winston-Salem, N. C., wlicre he had been 
actively engaged in business for many years; that  in October, 1925, lie 
became desperately ill, suffering a relapse from tuberculosis, from 
which disease he had suffered, intermittently, since 1913; that  while 
thus desperately ill, on or about 1 January,  1926, he was taken from 
his home in  Winston-Salem, N. C., to Saranac Lake, in the State of 
New York, where he has maintained for many years a winter home, 
which he  and his family had, during previous years, occupied from time 
to time. 
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Prior to 1 January, 1926, while at his winter home at Saranac Lake, 
the said W. M. Hanes always intended to return to his home in  Winston- 
Salem, after remaining at  Saranac Lake for a defin~te time, and in 
accordance with such intentions he has heretofore so returned. Since 
1 January, 1926, he has resided continuously at  Saranac Lake, not 
having returned to North Carolina at  any time; since said date he has 
been and is now very ill, under the constant care of physicians and 
nurses; his return to Winston-Salem is altogether con1;ingent upon his 
recovery, and while he intends to return to North Carolina upon the 
recovery of his health, the duration of his residence in the State of New 
York and of his absence from the State of North Carolina is uncertain 
and indefinite, because of the nature of his illness. His physicians, 
while hopeful of his recovery, are unable to state with any degree of 
assurance that he will recover his health to such an extent, at least, 
that he will be able to leave New York and return to North Carolina, 
nor are they able to predict, if he shall recover, when he will be able to 
do so. The said W. M. Hanes has property interests in Winston-Salem, 
K. C., of large value; he also owns property of considerable value at  
Saranac Lake, N. Y. H e  is a very wealthy man, and for many years 
has been a director of the bank which has become insolvent because, as 
alleged by plaintiff, of the negligence of its officers and directors, with 
the result that plaintiff and other depositors have sustained heavy losses. 

Upon the foregoing facts there is no error in  the holding that W. M. 
Hanes is a nonresident of the State of North Carolina, within the mean- 
ing of C. s., 484, subsection 3, and of C. S., 799, subsection 2, and the 
order denying the motion of defendant to vacate the attachment upon 
his property pursuant to the warrant issued in this action, upon the 
ground that he is not a nonresident of this State, is afirmed. 

Whether or not the defendant has retained his domicile in this State, 
is not determinative of the question here presented f'or decision. I n  
Wheeler v. Cobb, 75 N. C., 21, it is said that one may be a nonresident 
without losing his domicile or rights of citizenship in the State of his 
origin or gaining a domicile in  another State. I t  is there held that one 
may have his domicile in  North Carolina, and his residence elsewhere, 
and that, therefore, where one voluntarily removes from this to ahother 
State, for the purpose of discharging the duties of an office of indefinite 
duration, which requires his continued presence there for an unlimited 
time, such person is a nonresident of this State for the purpose of attach- 
ment, notwithstanding he may visit the State and have the intent to 
return at  some time in  the future. This principle has been uniformly 
and consistently approved in subsequent decisions of this Court. Ransom 
v. Comrs., ante, 237; Roanoke Rapids v. Patterson, 184 N.  C., 135; 
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Mahoney v. TyJer, 136 K. C., 41; 'Howland v. Malrshall, 127 N.  C., 
427; Chitty v. Chitty, 118 N .  C., 647; Fulton v. Roberts, 113 N .  C., 
422; Carden v. Carden, 107 N. C., 215. 

I n  Chitty v. Chitty,  118 N .  C., 647, Faircloth, C. J., says: "The 
definitions of 'residence' are sometimes apparently conflicting, owing 
mainly to the nature of the subject with which the word is  used, the 
purpose being always to give i t  such meaning and force as will effec- 
tuate the intention of that  particular statute." The statutes providing 
for service of summons by publication, and attachment of property 
within the State, were enacted for the purpose of enabling the courts of 
this State in cases to which the statutes are applicable, to acquire juris- 
diction to pass upon and adjudicate the rights of a plaintiff against a 
defendant, who has property i n  the State, but upon whom summons can- 
not be personally served, because of his absence from the State, and 
therefore not subject to personal service of process issuing from its 
courts. Where defendant, against whom a plaintiff has a cause of 
action, has property in the State, but is absent therefrom for an iri- 
definite duration of time, with no intention to return within a period 
reasonably definite, he is, for the purpose of attachment of his property 
and service of summons by publication, a nonresident in law as well as 
in fact. The best evidence to the contrary nould be his  return to the 
State, whrre summons could be served upon him, personally, as upon 
other residents. Whatever be the cause of his absence from the State, 
if such absence prevents personal service of summons upon him during 
an indefinite period of time, he cannot complain that  in law he is held 
to be a nonresident of the State for purposes of service of summons 
upon him, and attachment of his property situate within the State, as 
foundation for service of summons by publication. I f  upon the levy of 
an attachment upon his property, he promptly returns to the State, and 
thereby subjects himself to personal service of summons, his motion to 
vacate the attachment upon the ground that  he is  not a nonresident, 
would seen1 generally to be well sustained. I f  his situation be such 
that  he cannot, without loss to himself, or without personal risk which 
he does not care to incur, return to the State, of which he contends that 
he is a resident, he may, of course, accept service of summons (C. S., 

. 489, subsec. 3 ) ,  or he may authorize his attorney to enter a general ap- 
pearance for him in the action (C. S., 490), and thus meet the conten- 
tion of the plaintiff that he is a nonresident. Such action on his part  
would be consistent with his contention that notwithstanding his absence 
from the State, a t  the time the summons and warrant  of attachment 
were issued, he is  not a nonresident of the State, but is a resident 
thereof, and as such, subject to personal service of summons as are 
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other residents, whose property is not subject to attachment. I f  with 
actual knowledge that  he has been made a party defendant i n  an  action 
pending in  a court of this State, he remains out of the State for an  in- 
definite time, thereby avoiding personal service of summons, his conduct 
in  that  respect i s  inconsistent with a contention that he is a resident of 
the State, and that, therefore, his property in the State is not subject to 
attachment as a basis for the service of summons on him by publica- 
tion. I f  he is a resident of the State, he  ought to be and is subject to 
personal service of summons, iseued by its courts, within a reasonable 
time after the issuance; if he is a nonresident, and has property in the 
State, subject to the jurisdiction of its courts, summon,3 may be served 
upon him by publication, and his property may be attached, in  accord- 
ance with the provisions of the statutes. I t  would be a reproach to the 
law if a defendant, who has property in  this State, and against whom 
a plaintiff has a cause of action, could remain out of the State for an  
indefinite time, and thereby avoid service of summons by his conten- 
tion that  notwithstanding his absence from the State, h: was a resident 
thereof and subject to personal service only. I f  such a defendant is a 
resident of the State during all the time he is absent therefrom, because 
he intends, upon the happening of a doubtful contingency, to return 
thereto, summons can be served on him only by the sheriff or other 
officer reading the same to him, in  person, and leaving a copy with him. 
Manifestly this cannot be done so long as lie remains out of the State. 
I f  he remains out of the State indefinitely, and can sustain his conten- 
tion that in law he is a resident thereof, he becomes immune to 
service of process issuing out of the courts of this State. The law does 
not permit this, although defendant's absence from the State is caused 
by his misfortune, as in  the instant case. 

The defendant, W. M. Hanes, is not now subject to personal service 
of summons jn this action, because he is not within the State;  i t  is 
manifest, we think, from the facts appearing in this record, that  he will 
not be subject to such service in  the future within any reasonable time. 
H e  is in law as well as in fact a nonresident of the f3tate. There is, 
therefore, no error in  the refusal of the court, by its order herein, to 
vacate the attachment, which upon the facts of this came would require 
the dismissal of the action, for without the attachment the service of 
the summons by publication would be ineffective. Everitt v. Austin, 
169 N. C., 622. 

Our decision in the instant case i s  supported by authorities, not only 
in this State, but elsewhere. See annotation in  26 A.  L. R., p. 180, 
where many cases are  cited and discussed. All the au1,horities sustain 
the following statement of the law:  
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",ictually ceasing to dwell a S t a t e  f o r  a n  uncertain period, 
without definite intention as  to  a n y  fixed time of returning,  constitutes 
nonresidence, even though there  be a general intention to re tu rn  a t  some 
f u t u r e  time. 11'eifX-amp c. Lochr (1856), 21  Jones & S. (N. Y.), 29." 

,iffirmed. 

G .  11. TTOMBLE ET AL. T. RIONCURE JIILL ,4ND G I S  COMPANY A S D  

H. T'. WICKER. RESFOXDENT, APPELLAST. 

(Filed 23 Sovemher, 1=7.) 

1. Certiorari-Appeal and Error-Courts-Discretion-Fault of Movant. 
I t  is within the dihcretion of the Supreme Court to allow the issuance 

of the writ of certioruri to bring up a case before i t  for review mld only 
for good or sufficient cause, as where the fililure to perfect the appenl is  
due to some error or act of the court or its officers, and not to any fault 
or neglect of the movant or his agents. 

2. Courts-Rules of Court-Enforcement-Appeal and Error. 
The r~i les  of the Supreme Court regulating appeals are mandatory and 

for equal e~iforcement as  necessarj to tlie more prompt and careful con- 
iiilerntion and decision of the case< appe:iled from. ant1 the due and 
orderly consideration of appeals map not he interfered with by the Supe- 
rior Courts, the Legislature, or others. 

3. Courts-Rules of Court-Statutes-Certiorari-Appeal and Error. 
The a p ~ e l l t ~ n t  from an order of the Supcrior C'onrt fintling hiin guilts- 

as  far  contempt of court, and who moves for ccrtiorftri in the Supreme 
Court. sho~vs no legal excuse for the failure of the judge to have settled 
the case under due and orderly procednrr, when tlie jlitlginent fully :ind 
in an orderly manner sets forth the necessary facts upon which it was 
based; the appellant has taken :nl unusual time in preparing and serving 
his case, and he has not romplied with C. S., 643, with respect to the 
scrrice of the case. and in other respects as  required by thr rules of 
court. . 

MOTIOP; by H. V. Wicker  f o r  alias certiorari to h a r e  case brought u p  

f r o m  CHATHAX and heard on  appeal.  

E. L. Gauin  a n d  Sealcell  & NcPherson  for respondent, movant. 

STACY, C. J. I11 this  cause pending in t h e  Super ior  Cour t  of Chat-  

h a m  County, t h e  receiver of the  Moncure Mil l  and  G i n  Company 

lodged a motion before the judge of the  Superior  Court,  holding t h e  

courts of the  F o u r t h  Jud ic ia l  District,  to  h a r e  H. V. Wicker  attached 

37-194 
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for contempt, i n  that, it is alleged, the respondent unlawfully and wil- 
fully removed certain lumber from the possession of the receiver, 
scienfer, and wrongfully converted same, or the proceeds derived from 
a sale thereof, to his own use. 

Judgment was entered 29 June,  1927, in which the facts are fully 
set out, the respondent adjudged to be guilty of contempt and required 
to pay a fine of $5.00 and the costs, and to surrender to the receiver the 
lumber in question or the proceeds derived from a sale thereof, in 
default of whirh, i t  is ordered that he be committed to the common 
jail of Chatham County. On 7 July,  thereafter, the respondent gave 
notice of appeal from this judgment to the Supreme Court. 

I t  is alleged that  respondent's statement of case on appeal was served 
31 dugust  and exceptions filed thereto ahout 10 September, "which 
were immediately transmitted to the trial judge with request that  he  
set a time and place for settling case on appeal." The respondent's 
application for certiorari was allowed 1 4  September, m d  the case set 
for argument at the end of the call of the docket from the Thirteenth 
District. No return having been made to this writ, because the case 
had not yet been settled, the respondent moved for an  alka certiorari 
on 8 November, 1927. Consideration of this motion was continued 
ex mero motu until 15 November so that  movant might have an  oppor- 
tunity to show merit, if any he had, by filing a detailed statement of 
the facts upon which the motion was based. Consideration of the 
motion was again continued ex mero motu until 17 November for fur-  
ther information. I n  a letter written to the clerk 1 6  November i t  is 
stated that "the above case was sent to the judge on 2 September," with 
request that he fix date for settling same on appeal, etc. 

Assuming that the date, "2 September," stated in  this letter, is erro- 
neous, as i t  is a t  variance with the dates previously mentioned, still we 
are face to face with the fact that  the respondent had failed to show 
any sufficient cause entitling him to a writ of certiorari. 

I n  the first place the judgment sought to be reviewed is one as for 
contempt; the facts are found by the court and set out in  detail; there 
is nothing to suggest the necessity of any uriusual time in  preparing the 
case on appeal. I n  the next place, it does not appear that the case 
should have gone to the judge for settlement at  all. I t  was the duty of 
the appellant, under C. S., 643, to see that a copy of his statement of 
case on appeal was "served on the respondent within fifteen days from 
the entry of the appeal taken." This  was not done. The statute fur-  
ther provides that  "within ten days after such service the respondent 
shall return the copy with his approval or specific amendments endorsed 
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or attached." This was not done. I t  is also provided that, "if the case 
be approved by the respondent, i t  shall be filed with the clerk as a par t  
of the record; if not returned with objections within the time provided, 
i t  shall be deemed approved." True, i t  is stated that  the order, adjudg- 
ing the respondent i n  contempt, "was finally heard and disposed of a t  
Raleigh on 27 August, 1927." Bu t  this is a t  variance with the record, 
or else the whole of the record proper is not before us. Notice of appeal 
from the judgment of 29 J u n e  was filed in  the office of the clerk of the 
Superior Court for Chatham County 7 July,  1927, and there is  no sug- 
gestion of any extension of time, by agreement or otherwise, for pre- 
paring and serving statement of case on appeal. 

Certiorari is a discretionary writ, to be issued only for good or 
sufficient cause shown, and i t  is not one to which the moving party is 
entitled as a matter of right. TT'aller L.. Dudley, 193 S. C., 354; Trust  
Co. v. Parks, 191 S. C., 263, 131 S. E., 637; Finch v. Comrs., 190 
N. C., 154,129 S. E., 195;  8. v. Farmer, 188 N. C., 243, 124 S. E., 562. 
A party is entitled to a writ of certiorari when-and only when-the 
failure to perfect the appeal is  due to some error or act of the court or 
its officers, and not to any fault or neglect of the party or his agmt .  
Trust Co. 23. Parks, supra; Bank v. Miller, 190 N .  C., 775, 130 8. E., 
616. 

The  rules governing appeals are mandatory and not directory. C'al- 
vert v. Carstarphen, 133 N.  C.,  25, 45 S. E., 353. They may not be 
abrogated or set a t  naught:  (1) by act of the Legislature (Cooper r .  
Comrs., 184 K. C., 615, 113 S.  E., 569) ; (2 )  by order of the judge of the 
Superior Court (Waller v. Dudley, supra), or (3 )  by consent of litigants 
or  counsel (S. v. Farmer, supra). The  Court has not only found it neces- 
sary to adopt them, but equally imperative to enforce them and to 
enforce them uniformly. 

Fo r  the convenience of counsel, litigants and the Court, a fixed 
schedule is arranged for each term of the Court and a time set apart  
for the call of the docket from each of the judicial districts of the State. 
The  calls are made in the order in which the districts are numbered. 
I t  can readily be seen, therefore, that, unless appeals are ready for 
argument a t  the time allotted to the district from which they come, a 
disarrangement of the calendar necessarily follows, and this often results 
in delay and not infrequently in serious inconvenience. The work of 
the Court is constantly increasing and, if i t  is  to keep u p  with its docket, 
as i t  is  earnestly striving to  do, an orderly procedure, marked by a due 
observance of the rules, must be maintained. Batfle v. Mercer, 188 
N. C., 116, 123 S. E., 258. 
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The present application for certiorari presents a striking illustration 
of the necessity and wisdom of adhering to the established rules of prac- 
tice. More time has already been consumed i n  considering the motions, 
filed herein, than the case itself would have required. The appellant is 
not entitled to the writ on the showing made. 

Certiorari disallowed. 

PAGE TRUST COMPANY v. RAPHAEL W. PUMPELLY ET AL. 

(Filed 23 Kovember, 1927.) 

1. Reference-TrialsJury-Waiver-Issues. 

Where on the appellant's motion tlie trial court orders a reference, the 
appellant's right to a jury trial upon issues submitted on exceptions duly 
taken is to be deemed waived, and in this case it is he ld ,  that the issues 
thus submitted were not sufficiently controverted by the adversary party. 

2. Mortgages-Bills and Notes-Actions-Foreclosure-Motes--Makers- 
Husband and Wife--Appeal and Error. 

In a suit to foreclose a mortgage esecuted by a man and his wife, the 
latter not having signed the notes, a personal judgment against her is 
erroueous. 

3. 4ppeal and Error-Transcript-Costs-Rules of Court-Printing. 
Held, in this case the record on appeal was much too volumirlous or in 

escess of that required to properly present the appeal, and tlie appellee 
at  whose instance it was clone is tased with the cost of mime;~gral)liin:: 
it for the excess over the sisty gages allowed by Rule 26. 

APPEAL by defendant, Mrs. Amelie R. I'umpelly, a r d  interpleaders, 
Lexington Grocery Company and Standard Oil Company, from Stack, J., 
at  February Term, 1927, of MOORE. 

Civil action to foreclose certain mortgagw and deeds of trust. 
A t  the February Term, 1926, "on motion of Mrs. Amelie R. Pumpelly 

and the other parties to the action," the cause was referred under the 
statute to Hon. R. C. Lawrence, who, in accordance with the usual 
course and practice, found the facts and reported Sam., together with 
his conclusions of law, to the court. On expeptions du l j  filed, and after 
hearing had thereon, the report of the referee was modified and approved 
by the judge of the Superior Court. ,111 parties gave uotice of appeal, 
but the appeals of Mrs. Amelie R. Pumpelly, Lexington Grocery Com- 
pany and Standard Oil Conlpany are the only ones which have been 
perfected. The others were abandoned, or they have been dismissed on 
motion. 
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1;. L. Spence and Johnson d? Johnson for plaintiff. 
Hoyle & Hoyle for defendant, Nrs.  An~elie R. Pumpelly, and infer- 

plrade?*s, L~zi?zgton Grocery Company and Standard Oil Cornpamy. 
Francis S .  Hassell for d~fendant ,  Atlantic Joint Stock Land Bank. 

STACY, C. .T. The record ill this case, which n a s  first here a t  the 
Spring Term, 1926 (191 h'. C., 6i5,  132 S. E., 594), is quite voluminous 
and contains more than is necessary to a proper understanding of the 
appeal. Indeed, its diffuseneis is sonienhat confusing. The imma- 
terial matter, i t  is alleged, was inserted at the instance of the plaintiff. 
The appellee, tlierefore, will be allowed to recorer cost of mimeograph- 
ing "not to esccetl sixty pages for a transcript and twenty pages for a 
brief." Rule 26, 192 N. C., p. 851. The balance of the cost of minieo- 
grnphing the record and briefs will Ire taxed against the plaintiff. 

The  first cxccption imputes error to the tr ial  court in denying appel- 
lants' niotiori for  a jury trial or1 exceptions filed to the referee's report 
and issues tendered thereon. Jenkins 2,. Pa~rker, 192 S. C., 185, 134 
S. E., 419; Baker v. Bdzcwds, 176 N .  C., 229, 97 S. E. ,  16. The ruling 
might vell  he upheld on the ground that  a jury tr ial  was naived when 
the reference mas ordered "on motion of Nrs .  Amelie R. Pumpelly and 
the other parties to the action," being as i t  was in effect a t  least, a con- 
sent reference. But  outside of this the issues raised by the appellants 
are not sufficiently controverted to call for a jury tr ial  (Bmce  v. Nichol- 
son. 109 K. C., 202, 13  S. E., 790), save perhaps the question of Mrs. 
Pumpclly7s individual liability on certain notes executed by her husband, 
but not by herself. As to these, the judgment will be modified so as to 
relieve her of any individual liability thereon. The  inclusion of these 
notes in the judgment against Mrs. Pumpelly was evidently an  over- 
sight on the part  of the learned judge who heard the case in the Superior 
Court. The  plaintiff has asked for no judgment against her on these 
notes. She  signed the mortgage given to secure the payment of said 
notes, but not the notes themselves. 

The  remaining exceptions are unsubstantial and call for no elabora- 
tion. They are not sustained. 

Let the judgment be modified as above indicated and, as thus modi- 
fied, i t  will be upheld. 

Modified and affirmed. 
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STATE v. J O E  BRISCOE. 

(Filed 23 Kovember, 1927.) 

Intoxicating Liquor--Spirituous Liquor--Unlawful Poss~:ssion-Evidence 
-Instructions. 

Evidence in this case tended to show, and per contra,  that defendant 
had in his possession three bottles of whiskey in his pocket, one hundred 
yards from his dwelling: Held ,  under an indictment for unlawfully pos- 
sessing intoxicating liquor, an instruction to convict if the jury found 
beyond a reasonable doubt that the defendant had intoxicating liquor i n  
his possession, outside of his dwelling, is held correct, without the addi- 
tional words "for an illegal purpose." 

 PEAL by defendant from Midyetfe, J., and a jury :it August Term, 
1927, of GATES. N O  error. 

Attorney-General Brummitt and Assistant Attorney-General flash for 
the Sfate. 

Bridger & Eley for defendant. 

CLARKSON, J. J. D. Baines, deputy sheriff of Gates County, testified 
in pa r t :  "The defendant had three bottles of whiskey, one in his hand 
and two in  his pockets. I know whiskey when I smell it." The  defend- 
ant a t  the time was about one hundred yards from his dwelling-house. 
Testimony to like effect was given by C. W. Hinton, also a deputy 
sheriff. Defendant testified that  he had no whiskey, Elut what he had 
was vinegar. One of the counts i n  the bill of indictment was that  de- 
fendant did unlawfully '(possess intoxicating liquors." Fo r  this he  was 
convicted. 

The  defendant i n  his brief contends: "The court erred in  charging as 
follows: ' I t  is unlawful for one to have intoxicating liquors in his  pos- 
session outside of his dwelling-house in  any quantity,' instead of charg- 
ing as  follows: ' I t  is unlawful for one to have intoxicating liquors in  
his possession outside of his dwelling-house in  any quantity for an 
illegal purpose.' " 

The  charge as given is now well settled law in this jurisdiction. 8. v. 
Sigmon, 190 N.  C., 684; S. v. Pierce, 192 N .  C., 766; 29. v. Hege, ante, 
526. 

The  charge of the court below is full, fa i r  and accurate, and gave 
defendant every right that  he mas entitled to under the law. We can find 

No error. 
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(Fi led  23 Sovember,  1927.) 

1. Appeal  and Erro-Constitutional Law.  
Under t h e  provisions of our  Constitution, Art .  I V ,  sec. 8, t he  Supreme 

Court  on appeal f rom a n  issue of devisacit c e l  n v ~ ,  involved in t he  t r ia l  
of a caveat t o  a wiI1, i s  confined to a consi t le ra t io~~ of assignments of 
er ror  i n  mat ters  of law and  legal inference. 

2. Wills-Caveat-Proceedings i n  Rem-Parties. 
The proceedings to  caveat a will a r e  it1 rent, and not strictly to he re- 

garded a s  adversary. 

3. Same-Deceased Persons-Transactions a n d  Communications-Statutes 
-Mental Capacity-Opinions-PRrtg in Interest-Beneficiaries. 

The  beneficiary under s will may not testify t o  transncticns and com- 
lnur~ications wi th  the  deceased, C. S.. 1795, but he may in  proceedings of 
clcv~suzrit vcl 11011. give his opinion, based oil his ow11 obiervations, as to 
tlie mental  illcapacity of the  deceased a t  the  t ime of tlie esecutioii of the  
writ ing propounded, and then teqtify to personal traiiractioi~s h e  bar had 
with him a s  being a pa r t  of the  basis of h is  opinion. when evidence of 
th is  character is  properly so confined upon the  tr ial  by instruction\ or 
o therni ie ,  the  weight and  credibility being for  tlie jury to determiue. 

4. Same-Declarations-Evidence. 
Where there i s  evidence upon the  ihsue of dcrlsa.cit ccl )ton t ha t  the  

testator had long considered the  dicposition he  desired to  make of estate 
by will, had  in fact  made 21 will t~ccordingly lrroviding for vertdin of his 
near  t~lootl relations whom he lieltl in affectiomte regard w11e11 adnjit- 
tedly of sufficient mind, i t  may be +ow11 In evitlenre upon the i b w r  tha t  
i n  the  \ \r i t inq p r o p o u n d ~ l ,  made more recently before his tlenth, he  hat1 
left  out of consitleration these relations and given his entire property to 
his wife, for  whom h e  had intended to  provide t o  n less cxtent.  

5. Same-Mental Incapacity.  
1)wlarntions of n deceased person, admittedly luade when he  was  of 

sound mind and tlislxjsing memory, shon-ing :I long cherishetl, settled an(l  
unvarying purpose with respect t o  t he  disposition of his property by will, 
a r e  competent, in connection with other sul)portirig evidence, upon the  
tr ial  of a n  issue involring his mental  ca1)ncity a t  n subseqncnt da tc  not 
too remote from the t ime of the  tlcclaration. ill which he executed a will 
in u t ter  w r i a n c e  with such purpose, n-hich is  contested upon the  grolmcl 
of mental  incapacitg. 

Upon the  issue of dez;isavit re1 I I ~ H  upon the  caveat to  a will, evidence 
t h a t  the testator should have been aware  of his possession of a large 
es ta te  and was  under the erroneous impresqion a t  the  t ime lie inaile the  
will in question, t h a t  he  m:ls illmost w i t l~on t  the  111eans of supl~or t ,  is  
competent upon the question of his mental capaeitg to  have m:~tle it, 
involved in t he  issue of deviscfmt .crl rtov. 
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7. Wills--Mental Capacity. 
A person is in law deemed to have sufficient mental capacity to make a 

will when he has a clear understanding of the nature and extent of his 
act, the kind and value of the property devised, the persons who are the 
natural objects of his bounty, and the manner in which he desires to 
dispose of it. 

8. Wills--Caveat--Judges Superior Court-Witnesses-Appeal and  Error. 
Where during the trial upon the issue of devisavit zeZ non i t  is made to 

appear to the trial judge that the testimony of a judge holding the courts 
of another district is of sufficient importance, it  is not error for him, in 
the absence of the jury, to telegraph this witness, not subject to subpcena, 
requesting him to arrange his court so as  to attend as  a witness. 

9. Courts - Discretion - Opening and  Concluding Speech - Appeal a n d  
Error--Wills-Caveat. 

Upon the trial of an issue dczisavit cel nor), where the evidence is 
conflicting, the decisions of the trial judge as to whether the propounders 
or caveators to a will shall open and conclude, is one mitl~in his dis- 
cretion, and is not reviewable on appeal. 

BROGDEN, J., dissenting ; CLARKSOX, J., concurring in dissent. 

APPEAL by  propounder f r o m  Daniels, J., a t  M a y  Term,  1927, of 
BEAUFORT. NO error .  

Proceeding f o r  probate of paper-writing, propounded as  the  last will 
a n d  testament of George H. Brown,  deceased. 

T h e  issue submitted to and  answered by  the  j u r y  was as  follows: "Is  
the paper-writing, dated 5 J a n u a r y ,  1926, propounded f o r  probate, and  
every p a r t  thereof, t h e  last  will  and  testanlent of George H. Brown?"  
Answer : No. 

F r o m  judgment  on the  rerdict ,  propounder appealed to  the  Supreme 
Court.  

P. W'. NcMul lan ,  J .  C .  B. Ehriaghaus,  Harr,y X c X u l l a n  and X a n -  
ning ci? Manning for propounder. 

Ward  & Grimes, H. C. Caafe~., John 11. Ronner crnd S f e p h m  C. 
Bragaw for  caveafors. 

CONKOR, J. George H. Brown died a t  his home i n  the town of Wash- 
ington, Beaufor t  County, n'. C., on 1 6  Illarch, 1926. H e  was born in  
said town on 3 May,  1850. H e  was thewfore i n  h i s  seventy-seventh 
year  a t  the  date  of h i s  death. 

F r c m  1872, when h e  was du ly  licensed to practice a s  a n  at torney a n d  
counsellor a t  l aw i n  this  State ,  un t i l  1889, when he  was appointed judge 
of t h e  Superior  Cour t  fo r  the  F i r s t  Jud ic ia l  District,  he  was actively 
and  continuously engaged i n  the  practice of his  profession. F r o m  1889 
to 1905 h e  served continuously as  a judge of t h e  Supel-ior Court .  On 
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1 January,  1905, having been elected to that  office a t  the preceding 
general election, he began his  service as an Associate Justice of the 
Supreme, Court. This  service continued for two terms, arid ended in 
19i0,  a t  the expiration of his second term. H e  did not seek nomination 
o r  electioa for another term. Being then in  his seventieth year, he 
retired from active and continuous work in his profession or otherwise. 
I n  1921 he qualified as a Special or Emergency Judge of tlie Superior 
Court, in accordance with tlie provisions of chapter 125, Public L a w  
1921, and thereafter, from time to time, he presided at terms of the 
Superior Court in various counties of the State, under assignnients by 
the Governor. The  last term to which lie was assigned, and a t  which lie 
presided, \ \as the November Term, 1925, of the Superior Court of 
Beaufort, his i ~ a t i ~ e  county. During all these years he resided at and 
made his home in tllc town of Washington. 

,111 estiniate of Judge Brown as a man and as a citizen, and an appre- 
ciation of hi4 service; to the State, both as a judge of the Superior 
Court for fifteen years, and as an  Associate Justice of the Suprernr 
Court for sixteen years, niay be found in the address delivered by the 
Hon. Robert TIT. Winston, upon the presentation of his portrait to this 
Court on 12 April, 1927. See 193 N. C., 859. This portrait was pre- 
sented to the Court by Mrs. Brown. I t  hangs in its appropriate place 
upon the walls of the Chamber in which this Court now sits. I n  the 
~vortls of the Chief  Just ice ,  in his remarks accepting this portrait,  Judge 
Brown has "left for our keeping a record of high service to his State, 
a i d  a heritage of great worth to his fellowmen." 

At his death Judge Brown left surviving, as his widow, Mrs. Laura 
E. Bro~vn,  to mlioni he was married a t  Washington, N. C., on 17 De- 
cember, 1874. They lived together in the intimate relationship of hus- 
band and wife for more than fifty years. She is  the propounder of the 
papm--writing offcred for probate as his last will and testament, which 
is dated 6 January ,  1926. X o  children were born of their marriage. 
His heirs a t  law are his two surviving sisters, and his nephews and 
nieces, the cliildreu of his  two deceased sisters. H e  was the only 
brother of these sisters. These heirs at law are the caveators in this 
proceeding. 

The issue which is determinative of this proceeding was submitted to 
and answercd by a jury of Beaufort County, upon evidence consistirig 
chiefly of testimony of relatives and friends, who had known Judge 
Brown for many years, both while he was strong and vigorous aiid 
after sickness and the infirmities of age had rendered him weak and 
feeble. There was sharp conflict i n  the opinions testified to by the v i t -  
nesses at the tr ial  as to the fact involved in the issue, to wi t :  Judge 
Brown's mental capacity on 5 January ,  1926. Many x7ere of the 
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opinion that  Judge Brown was not of sound mind and memory on said 
date;  many were of opinion to the contrary. The  credibility and pro- 
bative force of all the evidence, including the conflicting opinions of the 
witnesses as to his mental capacity on 5 January ,  195!6, were matters 
essentially for the jury. B y  their verdict, they h a w  found that  the 
paper-writing, dated 5 January ,  1926, propounded for probate, is not 
the last will and testament of George H. f3rown. From the judgment 
upon the verdict the propounder has appealed to this Court, assigning 
as errors of the law in the tr ial  of the issue ( I )  the admission of testi- 
mony as evidence over her objection; (2 )  the instructions of the court 
to the jury, to which she duly excepted; (3)  the rulings of the court as 
to the conduct of the tr ial  to which she excepted; and (4) the refusal of 
her motion that  the verdict be set aside a n d  a new trial. ordered. These 
assignments of error are duly presented to this Court by propounder's 
appeal from the judgment. The  jurisdiction of this Gourt conferred 
bv section 8 of Article I V  of the Constitution of North Carolina is con- 
fined to a consideration of assignments of error in matters of law and 
legal inference in order that  i t  may he detwmined whether or not they 
shall be sustained. In  re Will of Cremy, 1!)0 K. C., 301. 

The  evidence tends to show the formal execution of tile paper-writing 
dated 5 January ,  1926, by Judge Brown, as his last will and testament. 
The paper-writing is in form sufficient to constitute a will, bequeathing 
nntl devising all his property, real and personal, to his wife, Mrs. Laura 
E. Brown, "to be hers absolutely in fee simple, including my residence 
ant1 law office on Narket  Street, in Washington, E o r t h  Carolina." 
Nrs .  Brown is appointed esecutrix to the mill. She i s  the sole derisee 
and legatee, by the terms of the will, of all the estate of Judge Brown, 
both real and personal. N o  reference is made in this paper-writing to 
his sisters, or to his nephews or nieces. 

The ulicontradicted testimony of witnessc~s tends to show that  all the 
requirements of the statute, C. S., 4131, with respect to the execution 
of said paper-writing, both as a holograph and as an  attested d l ,  were 
complied with. Three witnesses whose credibility or competency is not 
questioned, testified that  the paper-writing and every part  thereof is in 
the handwriting of Judge Brown, whose name is sukscribed thereto; 
there mas evidence that the paper-writing was found, after the death 
of Judge Brown, among his valuable papers and effects in his safctg- 
deposit box in the vault of the Bank of Washington, where it was de- 
posited by Judge Brown on 5 January ,  1926. There was evidencc also 
that said paper-writing was written by Judge Brown in his lifetime, 
and signed by him, and that  same was subscribed bv TO witnesses in 
his presence, and a t  his request, no one of whom is interested in the 
devise or bequest of any property by the said paper-writing. 
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The court charged the jury that the evidence, if believed by them, 
established the formal execution of the paper-writing by Judge Brown, 
as his last will and testament, and that said paper-writing, if so exe- 
cuted by him, is his valid will, unless they should find from the evidence, 
the burden being on the caveators in that respect, that at  the time of its 
execution Judge Brown did not have the mental capacity which the law 
requires for the execution of a will. There was no contention, and no 
evidence tending to show that the execution of the paper-writing as a 
will, was procured by undue influence. The sole contention of the 
caveators, with respect to the validity of the paper-writing as a will, is 
that Judge Brown, at  the time of its execution by him, on 5 January, 
1926, and continuously thereafter until his death on 16 March, 1926, 
did not have the capacity to make and execute a will, for that he was not 
of sound mind and disposing memory at and during said time. 

I n  support of their contention, caveators offered evidence tending to 
shoa- that prior to 1919, when he was serving his second term as an Asso- 
ciate Justice of the Supreme Court, Judge Brown was strong and vigor- 
ous, in body and in mind; that in the spring of 1919 Judge Brown 
became ill, and that in consequence of such illness he spent some time 
as a patient in hospitals and sanatoriums; that during this illness he 
was greatly depressed in spirit and suffered from extreme melancholia, 
often expressing fear that he would find himself entirely without means 
for the support of himself and wife, and that he would become a pauper; 
that he was greatly concerned about his health, frequently expressing 
apprehension that he would not be able to return to his work on the 
Supreme Court, with the result that he would be deprived of his salary 
as an Associate Justice, making it difficult for him to live; that during 
this illness his mind was unsound and his memory bad. There is evi- 
dence that at this time Judge Brown was possessed of a large estate, 
yielding an income greatly in excess of his salary. 

The evidence further tends to show that Judge Brown recovered from 
this illness, both physically and mentally, and returned to his work on 
the Supreme Court; he resumed this work and continued to perform his 
duties as an Associate Justice until his retirement at  the end of his 
second term in 1920. Sf te r  his retirement from the Supreme Court 
Judge Brown spent the larger part of his time at his home in Wash- 
ington in daily association with his wife, his relatives and friends. His  
physical health was good, and there is no evidence that he was at any 
tima during these years depressed in spirit or in mind. 

There is no evidence tending to show that Judge Brown suffered any 
further illness until the spring of 1925. He presided as Special or 
Emergency Judge at the March Term, 1925, of the Superior Court of 
Henderson County, which was a two-weeks term. He  became sick dur- 
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ing the second week of the term and adjourned courl on Wednesday. 
There was evidence that  as a result of this sickness his mind becaii~e 
confused; he was unable to remember persons with whom he had liatl 
close associations, both official and social, during the court. Witncmcs 
who saw him during this term of court testified that  in tlicir opinion he 
did not, after he became sick, hare  mental capacity suficicnt to ciiahle 
him to know what property 11e had, who his relatir13s were or \\-hat 
claims they had upon him by reason of their relationsliip to him. -1 
witness who liad known Judge Brown for mally years at JFT~sl i ingto~~,  
and who m s  then l ir ing in I-Iendersonvillc~, testifietl that ?Tudgc I<ro\\ 11 

was not himself at all while he was in Heidersonville. 
,\fter Judgc Brown's return from Hentlersonrille to Washington 11(1 

was quite sick for some time. During the early sum me^ of 1925 11c wr'11t 
with Mrs. Brown to Beaufort, N. C., to recuperate from this illncs\. 
Hc and 3irs. Brown remaincd at Beaufort for several ~ c e k s .  H e  \\xi 
mncli iniprorcd upon his r ~ t u r n  to Washington during the latter clays of 
June.  I n  August, 1923, lie went to Asherille, X. C., as had bcen his 
custom for many years. I I c  was accoml)ani~d by 3[i-s. Brown, who 
remaincd with him until early in October, when they returncd to tlicir 
home in  Washington. While in Asheville Judgc I3ron.n had trouhlc 
with his eyes and consulted an  oculist. This trouble iripaired his sight 
and he was much depressed by his inability to read as he hail been 
accustomed to do. Mrs. Brown testified that his inability to read was 
a great depri~ration to him. F rom his return to Washington about 
October, 1925, to his death in March, 1926, Judge Brown remainrcl a t  
his home. There is no evidence that  he undertook any work thereafter 
except during the November T e r n  of the Superior Court of Beaufort 
County. 

There was evidence tending to show that after his return to Wash- 
ington there mas a marked change in Judge Brown's physical appear- 
ance. H e  became weak and feeble, so much so that  when he out 
on the streets of Washington, either for social or business purposes, he 
was usually accompanied by Mrs. Brown. H i s  condition, both physical 
and mental, during the fall of 1925, was the subject of much sympa- 
thetic comment by relatives and friends, who had knonn him for many 
years. The  contrast in both respects in his condition at this time and 
his condition in former years was marked. Apprehension was felt and 
expressed by Mrs. Brown and others that  he would not be able to pre- 
side a t  the Xovember Term, 1925, of the Superior Court of Beaufort 
County, in accordance with the assignment of the Governor. N a n y  wit- 
nesses a t  the tr ial  who saw him while preiiding at this time, testified 
that  in their opinion Judge Brown mas not only sick in body, a t  that 
time, but also of unsound mind and memory. These opinions were 
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formed from personal observation and contrasts made by the witnesses 
in his appearance and conduct at this time and a t  former times, when 
he was both strong in  body and vigorous in mind. There were many 
other witnesses offered by the propounder who testified that  while 
Judge Brown was a t  the time weak and feeble, his mental faculties had 
not become impaired. The  facts which formed the basis of these con- 
flicting opinions are not in serious controversy; the witnesses differed 
only in their inferences and conclusions as to Judge Brown's mental 
condition, and in  some instances as to the cause of unusual conduct 
which they observed. 

There was evidence tending to show that  Judge Brown was sick dur- 
ing the early'days of January,  1926. At  this time, on several occasions, 
Judge Brown expressed apprehension that  the General Assembly, which 
he insisted was then in session, although in fact the General Assembly 
did not meet during 1926, might repeal the statute under wliich he was 
receiring his salary as Special or Emergency Judge;  he stated to rela- 
tires and friends, repeatedly, that if this was done, he would have no 
income, as he was dependent upon liis salary for his support. The  eri- 
dence shows that  a t  this time the income from invrstmcnts made and 
owned by Judge Brown exceeded $20,000 per annum, and that  he was in 
daily correspondence with banks in which liis securities nere  deposited 
for safe-keeping. This corresponde~~ce shows that  Judge Brown was 
fully a d ~ i s e d  from time to time as to the total d u e  of his securities, 
and as to the income from the samc. 
A few weeks after the execution of the paper-n ritinp by him, ?Ju !ge 

Brown became so ill that he \\-as taken to a hospital in Wasliinptoll. 
H e  remained there for several days and mas then taken to his home where 
he renlained to the date of his death. H i s  n~en ta l  condition t luri l~g this 
sickness n-as bad. H e  was sick continuouslg ulltil his dratli, ant1 fre- 
quently expressed fear that  he would die a pauper. This fcar made 
him very unhappy. The assurances of his relatives and frimtls that 
his fear was groundless gave hinl no relief. 

Judge Brown was the only 9011 of his parents, both of nhom died 
when he was a young man. H e  had four sisters, two of ~vhom are dead. 
Both left children, v h o  surrired Judge Brown. son of o w  of the 
deceased sisters, a nephew of Judge Brown, lives in Tashington.  H e  
went there from his home elsewhere in the Stcte soon after rrceiririg 
his license to practice law, a t  the suggestion and upon the advice of 
Judge Brown, who had observed with pride and satisfaction his suc- 
cessful career a t  Washington in his profession. This  nephew is mar- 
ried and has several daughters. All the evidence is to the effect that  
the relations between Judge Brown and this nephew, his wife and 
daughters, especially after his retirement from office as an  Associate 
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Justice of the Supreme Court in 1920, had been close and affectionate. 
There was no evidence of any change in their relations at any time 
prior to 5 January,  1926, or thereafter. There is evidence that on this 
day, when the paper-writing was executed by Judge Brown, he sent 
for and consulted this nephew, at  his home, about a mstter in  which he 
was greatly interested, to wit, the repeal by the General Assembly of 
the statute under which he was receiving his salary as a Special or 
Emergency Judge. After Judge Brown's death Mrs. 13rown sought the 
aid and advice of this nephew. None of Judge Brown's other relatives, 
who are now his heirs at  law, lived in Washington. There is evidence, 
however, tending to show that  prior to 5 January,  1!)26, his relations 
with them were pleasant and normal. There is no evidence of any 
change in these relations at  any time prior to his death. H e  had on 
many occasions manifested for them strong affection, and recognized 
their claims upon him by reason of their relationship. As late as about 
1 October, 1929, in  a conversation with Governor McILean, in Raleigh, 
while on his return tr ip from Asheville to Washington, Judge Brow11 
said: "I am getting old; my  health is bad; I cannot expect to live much 
longer. I have no children of my own. I n  recent years, particularly 
since I have returned to Washington to live, I have bxome very much 
attached to Angus' wife and daughters. 'They have been rery  kind to 
me, and while I feel an  interest i n  all my nephew: and nieces and 
their families, I feel a peculiar interest i n  them. I have made my 
will, and in my will 1 have provided especially for Angus' wife and 
children. I will leave a very nice estate, and with whai, I have arranged 
to give them, Angus' daughters will be taken care of handsomely.'' I n  
this conversation Judge Brown expressed his affection for another 
nephew and his wife, Mr. and Mrs. Brown Shepherd, saying that 
although they were well fixed financially, he had provided for them 
also. This conversation occurred during an  intervielv between Judge 
Brown and Governor McLean, relative to a matter of great importance 
to Mr. Angus D. McLean, Judge Brown's nephew, and Governor 
McLean's cousin. The statements by Judge Brown in reference to his 
will, and to his nephew's interest in the disposition of his estate, were 
made in support of his insistent advice upon this matttlr. 

There was evidence tending to show that as long before his'death as 
February, 1924, when,he was in his seventy-fifth year, and after he had 
retired from active professional and business life, Judge Brown was 
giving careful consideration to the making of his will. This is shown 
by his correspondence with Mr.  Joseph G. Brown and Mr. Reid Martin, 
bankers, residing at Raleigh, N. C. Mr. Brown was president of the 
Citizens National Bank and of the Raleigh Savings Bank and Trust  
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Company. Mr. Martin was cashier of the latter. Judge Brown had 
accounts with both banks and had securities deposited with each for 
safe-keeping. 

I n  a letter dated at  Washington, N. C., on 26 April, 1924, addressed 
to Mr. Martin, Judge Brown wrote as follows: "You are a friend in- 
deed, and I am very grateful to you for your many kindnesses to me. 
I sincerely hope you and J. G. B. will outlive my wife and myself. I 
hope you will bear in mind, in case anything happens to me, that I 
have made a new will this week, and it is in Box 40, Bank of Wash- 
ington. I have one key, and my old clerk here, Arthur Mayo, has the 
other key. I have devised all my personal estate to Raleigh Savings 
Bank and Trust Company in trust and appointed that company the sole 
executor. I f  you ever hear of my death, you can come down and get 
the will and probate it here, and qualify as executor for the company. 
I n  the will is a little memento of my personal regard for you and J. G. 
Brown." 

I n  a letter dated at  Washington, N. C., on 27 April, 1924, addressed 
to Mr. Jos. G. Brown, Judge Brown wrote as follows: "I have written 
my will and filed it in Lock Box 40, Bank of Washington. My entire 
personal estate is devised to Raleigh Savings Bank and Trust Company 
in trust to pay entire net income to my wife during her life, except a 
small annuity to a faithful old servant. After my wife's death, it is to 
be divided equally between my nephews and nieces; so you see there 
will not be much trouble in administration. There is a little memento 
of my personal regard for you and also for Reid Martin. The one P. C. 
is likely to pan out more than the suggested $3,000, and the three P. C. 
on annual income of the estate is likely to pay the trustee very well for 
the trouble of collecting it. I n  case you hear of my death you will 
send down and get the will and probate it here. There are a lot of secu- 
rities in that box and also with W. H. Goadby & Co., New York. I 
hope you will survive both Mrs. Brown and myself. I am very grateful 
to you for your great kindness." 

I n  a letter dated at  Asheville, N. C., on 5 August, 1924, addressed to 
Angus D. McLean, Judge Brown wrote as follows: "I intended to talk 
to you about the subject I am writing about before I left home. . . . I t  
is about my will. I am writing as you and your wife and daughters are 
largely interested in its present provisions. . . . My will is a holograph, 
in my deposit box in the Bank of Washington. My handwriting can be 
easily proven. I gire my wife our home place and contents in fee. 
After an annuity to Pauline, I bequeath my entire personal estate to 
the Raleigh Savings Bank and Trust Company as trustee to handle 
same, and pay entire income to my wife during her life. I also give 
her the power to make a will and dispose of as much as fifty thousand 
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of my estate i n  any way she may wish. After her death I bequeath a 
substantial legacy to  said trustee for each of your daughters to be kept 
at compound interest and paid over as each daughter arrives a t  21 years 
of age. If any die before then, her legacy to be divided among the sur- 
viving sisters. I also give your wife a nice legacy in  token of my sin- 
cere love for her. The  residuum of my estate is to be divided per capita 
among my nephews and nieces. The  share going to Brown Shepherd 
and Eleanor C. Whitney to be retained until death of their respective 
mothers, and income paid to the mothers during their lives. I have 
tried to be fa i r  to all my  relatives, but as your lovely girls, whom I 
dearly love, are not my nieces, but my great nieces,, I ha re  given them 
specific legacies. ;My wife has been dealt with so liberally that  I am 
sure she will not dissent, but if she does, your girls and Nettie will get 
their legacies anyway." 

I n  a letter written a t  Washington, N. C., dated 2 1  March, 1926, ad- 
dressed to Joseph G. Brown a t  Raleigh, K .  C., Judge Brown made this 
reference to his mill: ''As you know, I hare  left my somewhat large 
estate to the Raleigh Savings Bank and Trust  Compauy because of lily 
profound confidence in you particularly, and I will also say, because of 
my confidence in Martin." 

There are references to this will in letters written 1)y Judge Brown, 
subsequently, to X r .  Xar t in  dated 23 Apl-il, 1925, and to Mr. Brown, 
dated 3 July,  1925; also in letter written nt Asherille, dated 3 Scptem- 
bcr, 1923, addressed to Angus D. NcLean, a t  Washington, S. ('. I11 

this last letter Judge Brown advises strongly that X r .  McLean do not 
~ous ide r  u suggestion as to a change of residence, a d  2s one reasou for 
his advice says:  '(Besides as you know, my ~v i l l  d e ~ i s e s  a very snbstan- 
tixl part  of niy estate to your wife a i ~ l  dauglitcrs. I can liardly endure 
the tliought of all of you leaving Washi~~gton."  

The e~ idcnce  shows that as late as 1 October, 1925, Judge Brown ill 
his interview with Governor McLean referred to his will, previously 
esccntcd by him, in which lie had bequeathed and dl?vised his estate, 
after tlie death of Mrs. Brown, to his nephews and nieces, with pro- 
visions for his surviving sisters. There is no evidence showing or 
tending to show any change thereafter in his relations to his ~~cphewu  
and nieces, or to his sisters, or any change in the condition or value of 
his estate. Tlicre is evidence of a markc>d decline in Judge Brown's 
physical condition, after his return to Washington, and during the fall 
and winter of 1923. Rev. S. A. Cotton, presiding eldtlr of the Weldon 
District of tlie Kor th  Carolina Conference of the Methodist Church, 
who had known Judge Brown for many years, testified as fo l low:  "I 
had known Judge Brown prior to the fall of 1925. I had been im- 
pressed with his mental and ~ h y s i c a l  stamina;  he was a strong man, 
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mentally. I n  the fall of 1925-during October and November-I 
noticed a difference in Judge Brown. I was impressed with a marked 
change in his mental condition; the change was for the worse. I was 
impressed that Judge Brown was losing his grip, mentally, to put it 
that way. I got that impression from observation and from conversa- 
tions with him." 

There is eridence that the marked decline in  physical strength and 
mental vigor was accompanied by great mental depression, manifesting 
itself chiefly in loss of memory and inability to realize at times that he 
was possessed of an estate, of large value, yielding an annual income 
exceeding $20,000. I n  a postscript to a letter, dated 25 December, 
1925, addressed to Mr. J. G. Brown, Judge Brown says: "As I seem to 
be at present physically and mentally incapable of properly managing 
my business affairs, I wish to say that I would regard i t  as a great 
favor if I could induce you to take charge of them for me, as I have 
the utmost confidence in your absolute integrity and business ability." 
On 2 January, 1926, in a letter to his nephew, Mr. Brown Shepherd, at 
Raleigh, speaking of his great need of money, he says: "I am not draw- 
ing any salary.'' At this time he was receiving monthly his salary as 
a Special or Emergency Judge. 

On or shortly before 5 January, 1926, Judge Brown, with his own 
hand, wrote the paper-writing now offered for probate as his last will 
and testament. H e  therein gives, bequeaths and devises to his wife all 
his estate, making no reference therein to his nephews or nieces, or to 
his sisters. The only property specifically referred to in this paper- 
writing is his residence and law office, shown by the evidence to be 
worth about $15,000 and $5,000, respectively. No reference is made 
therein to the stocks, bonds and securities which he then owned, and 
which exceeded in value $500,000. These stocks, bonds and securities 
were then on deposit for safe-keeping with the Citizens National Bank 
of Raleigh, the Raleigh Savings Bank and Trust Company, the Bank 
of Washington and W. H. Goadby & Co., bankers, New York City. 
Judge Brown's correspondence shows that he w informed as to these 
stocks, bonds and securities, and that his repeated requests for itemized 
statements from each of the depositaries had been promptly complied 
with. 

Mr. A. D. McLean, nephew of Judge Brown, and one of the caveators, 
testified that he saw- Judge Brown at his home, on the morning of 
5 January, 1926. At that time Judge Brown knew him and knew Mrs. 
Brown; he knew he had a house and lot, and an office in Washington; 
in the opinion of the witness, this is all that he knew about his property. 
He further testified that in his opinion Judge Brown on this day did 
not know what property he owned; that he did not have sufficient 

3&1W 
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capacity, if he remembered his relatives, to recall h ~ s  feelings toward 
them, or to recall the fact of his relation to them; he did not then hare  
sufficient capacity to understand the scope and effect of a mill. 

The  witness further testified that  he had formed this opinion 1)y 
contrasting Judge Brown's condition, physical and mmta l ,  011 that day, 
with his condition in former years, when he regard~cl Judge Brown as 
one of the ablest lawyers and business men that  he had known. The 
witness gare  in detail the results of his observation of Judge Brown 
from 1919, when he first became ill, to  his last illness, immediately pre- 
ceding his death. H e  testified that  in August, 1924, he receired through 
the mail, a t  Washington, a letter dated a t  d s h e d l e ,  N. C., on 5 Bugust, 
1924. The  letter is in Judge Brown's handwriting, and is addressed to 
the witness. I n  the opinion of the witness, Judge Browu mas a t  that 
time of sound mind and memory. The  witness' opinion that  Judge 
Brown was of unsound mind on 5 January ,  1926, was based, in part ,  by 
contrasting his purposes and intentions with respect to the disposition 
of his property a t  his death, as expressed in  this letter, written when 
Judge Brown was sound in  mind, with the disposition made in the 
paper-writing dated 5 January,  1926, when i t  is contended he was of 
unsound mind. 

T o  the introduction of this letter in evidence by the caveators, the 
propounder objected. The objection was overruled, and the jury mas 
instructed by the court that  the letter was admitted in evidence, to be 
considered by them in  connection with other testimony of Mr. McLean, 
as showing the basis of his opinion with respect to Judge Brown's mental 
condition on 5 January,  1926. Propounder excepted to the admission 
of this letter and to the instruction of the court with respect to its con- 
sideration by the jury. 

Mr.  McLean further testified to a conversation with Judge Brown, in 
his office a t  Washington, i n  July,  1925, upon Judge Brown's return 
from Beaufort. Propounder's objection to this testimony was over- 
ruled; the jury was instructed that  i t  was admitted For the same pur- 
pose and under the same limitation as the letter. T h e  witness testified 
that  his opinion as to Judge Brown's mental condition was formed ill 
part  by contrasting what Judge Brown then said to h im relative to his 
intention with respect to his property, with the dispor5ition made in  the 
p?per-writing propounded as his will. 

I n  this State a proceeding for the probate of a paper-writing as a 
mill is  not regarded as an  adversary suit inter partes, but as a proceed- 
ing in rem. Edwards v. White, 180 N .  C., 55, citing and approving 
Powell v. Watkins, 172 N .  C., 244. There are no parties to such a 
proceeding, certainly none who can withdraw or take a nonsuit, and 
thus put the matter where it mas a t  the start. Collins v. Collins, 125  
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N. C., 98. When the probate of a paper-writing as a will is contested, 
it is the duty of the court to cause an issue of devisavit vel non to be 
submitted to a jury. Strictly speaking, there are no parties to such an 
issue; both propounders and caveators are equally actors, in obedience 
to the order of the court directing the submission of the issue. Enloe v. 
Sherrill, 28 N .  C., 213. I n  the opinion of the Court, I n  re Bowling, 
150 N. C., 507, it is suggested that in view of the fact that there are no 
parties, in the usual sense of the term; the proceeding should be entitled, 
"In re the Will of ." This suggestion has been generally 
adopted, as in this proceeding. 

I t  has been consistently held by this Court, however, that in a pro- 
ceeding for the probate of a will, both propounders and caveators are 
parties within the meaning and spirit of C. S., 1795, which disqualifies 
a party or person interested in the event from testifying as a witness in 
his own behalf against the executor, administrator or survivor of a de- 
ceased person, concerning a personal transaction or communication be- 
tween the witness and the deceased, except where the executor, adminis- 
trator or survivor is examined in his own behalf, or where the testi- 
mony of the deceased person is given in evidence concerning the same 
transaction or communication. I n  re Mann, 192 N .  C., 248; In  re 
Chisman, 175 N.  C., 420; I n  re Harrison, 183 N. C., 457; Pepper v. 
Broughton, 80 N .  C., 251. 

Notwithstanding this principle, Judge Brown's letters to Mr. A. D. 
McLean, one of the caveators who had testified that in his opinion 
Judge Brown was not of sound mind on 5 January, 1926, and the con- 
versations between Mr. McLean and Judge Brown, as testified to by the 
former, were properly admitted in evidence upon the principle stated 
in UcLeary v. Torment, 84 N .  C., 237, and approved in many opinions 
subsequently delivered by this Court. I n  re Hinton, 180 N.  C., 207; 
Bissett v. Bailey, 176 N .  C., 43; I n  re Ghisman, 175 N.  C., 420; Rake- 
straw v. Pratt, 160 N .  C., 437. This is true with respect to the letters 
even if it be held that they are personal communications or transactions 
between Judge Brown and Mr. McLean. All these letters were ad- 
mittedly in Judge Brown's handwriting or signed by him; they were all 
received by Mr. McLean through the mail. I t  might well be held that 
the testimony of Mr. McLean with respect to the receipt by him of the 
letters, through the mail was not as to personal transactions with Judge 
Brown. McEwan v. Brown, 176 N.  C., 249, and cases there cited. 

I t  has been generally held that declarations, oral or written, by the 
deceased may be shown in evidence upon the trial of an issue involving 
his mental capacity, whether such declarations were made before, at or 
after the date on which it is contended that the deceased was of unsound 
mind. I n  re Burns' Will, 121 N .  C., 337. I t  has also been held that a 
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witness who has had opportunity to observe the deceased, may give in 
evidence his opinion as to his mental capacity. Clzry  v. Clary, 24 
N. C., 78. Either a propounder or a caveator may testify as to his 
opinion upon this question. I t  was held in McLeary v. Yormen t ,  supra, 
that where a witness had testified to a want of mental capacity in the 
grantor to make a deed, and that his opinion was forined from conver- 
sations and communications between the witness and the deceased, it is 
competent to prove the facts upon khich the opinion was formed. Hence, 
the witness may testify to his conversations and communications with 
the deceased, when such conversations and communications are in part 
the basis of his opinion, in  order that the jury may determine what 
weight his opinion, based on these conversations and communications, 
is entitled to in their consideration of the opinion as evidence. A 
caveator, although a party to the proceeding, and interested in its event, 
may give in evidence his opinion as to the mental capacity of the de- 
ceased, based upon conversations or communications with him. Hav- 
ing done so, it is competent for him to testify as to the conversations 
and communications. The learned trial judge was careful to observe 
this principle and to instruct the jury accordingly. Assignments of 
error based upon exceptions to the admission of evidence, and to the 
instructions of the court, with respect to the consideration of certain 
eridence admitted cannot be sustained. It must be assumed that the 
jury, in considering Mr. McLean's testimony with respect to his per- 
sonal transactions and communications with Judge Brown, were mind- 
ful of the court's instructions. There was other evidence, unobjected 
to, tending to show Judge Brown's intentions with respect to the dispo- 
sition of his property, when he was admittedly of sound mind and dis- 
posing memory. 

We have read the entire charge of the learned judge who presided at 
the trial of the issue submitted to the jury in this proceeding. I t  is set 
out in full in the statement of the case on appeal. The contentions of 
both propounder and caveators as to the facts which each contends the 
jury should have found from the evidence, and as to the law applicable 
to these facts, are stated therein, fully and fairly. With respect to the 
principles of law involved in the issue, the instructions given to the 
jury are in many instances in the identical language used by this Court 
in opinions in which these principles are stated and discussed. 911 the 
instructions are in full accord with well-settled principles, and are 
fully supported by authoritative decisions of this Court. We find no 
confusion or inconsistency in the statements of the law or in the in- 
structions with respect thereto, as contended in the brief filed in this 
Court in behalf of the propounder. Assignments of error based upon 
exceptions to instructions to the jury, or upon exceptions to the failure 
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to give instructions requested by propounder, are not sustained. There 
is no error in either respect. 

There is no error in the instruction to the jury to the effect that in 
considering the question of testamentary capacity involved in the issue, 
the jury should consider the evidence tending to show that when Judge 
Brown was admittedly of sound mind and disposing memory, he had 
expressed intentions with respect to the disposition of his property and 
estate by will, which he then stated he had theretofore executed, utterly 
at variance with the disposition made in the paper-writing offered for 
probate, dated 5 January, 1926, when, i t  is contended, he was not of 
sound mind and disposing memory, and that if they should so find the 
facts to be, such variance, although not alone sufficient to proye inca- 
pacity to make a will, was a fact or circumstance to be considered by 
the jury in determining whether or not Judge Brown had mental 
capacity to dispose of his property and estate on 5 January, 1926. 
Declarations of a deceased person, made when he was of sound mind and 
disposing memory, showing a long-cherished, settled and unvarying pur- 
pose with respect to the disposition of his property by will, are compe- 
tent as evidence upon the trial of an issue involving his mental capacity 
at a subsequent date, not too remote from the time of the declarations, 
on which he executed a will, in  utter variance with such purpose, which 
is contested upon the ground that there was a want of testamentary 
capacity. 

The record in  this case, viewed in its entirety, does not present the 
bare question whether the contrast between two natural and reasonable 
acts or expressions, constitute evidence of insanity or of lack of testa- 
mentary capacity, simply because they are different in effect and are 
separated in  point of time. That there is such a difference is merely a 
circumstance, which with other facts and circumstances appearing from 
all the evidence, may be considered by the jury in determining the ques- 
tion involved in the issue. I n  the absence of such other facts and cir- 
cumstances, such difference alone would not be sufficient as evidence of 
insanity or lack of testamentary capacity at the date of the last act or 
expression. 

There is no error in the instruction to the jury to the effect that in  
considering the question of testamentary capacity involved in the issue, 
the jury should consider the evidence tending to show that Judge 
Brown's estate, on 5 January, 1926, consisted of his residence, and his 
office, worth about $15,000 and $5,000, respectively, and of stocks, bonds 
and securities, exceeding in value $500,000, yielding a net income of 
more than $20,000 per annum, and that while the extent, character and 
value of his property is not alone determinative of the question of testa- 
mentary capacity, such extent, character and value may properly be 
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considered in determining whether or not Judge Brown was of sound 
mind and disposing memory when he wrote and signed the paper-writ- 
ing dated 5 January, 1926. I n  r e  Staub's Will, 172 N. C., 138, this 
Court approved the following definition of testamentary capacity: "A 
person has testamentary capacity within the meaning of the law, if he 
has a clear understanding of the nature and extent of his act, of the 
kind and value of the property devised, of the persons who are the 
natural objects of his bounty, and of the manner in which he desires to 
dispose of the property to be distributed." See I n  r e  Will of C r e e c y ,  
190 N. C., 301, and cases therein cited. The converse of this statement 
must necessarily be the law. 

Nor is there error in the instruction to the jury to the effect that in 
considering the question of testamentary capacity involved in the issue, 
the jury should consider the fact that by the paper-writing offered for 
probate, dated 5 January, 1926, Judge Brown bequeathed and devised 
all of his property, real and personal, to his wife, absolutely and in fee 
simple, and that his sisters, and nephews and nieces, who are his heirs 
at law, and the natural objects of his bounty, by reason of ties of blood 
and affection, take no part of said property or estate. There was no 
error in this instruction, especially in view of the evidence tending to 
show declarations of Judge Brown, made when he was admittedly of 
sound mind and disposing memory, that in recognition of his relations 
to his sisters, and nephews and nieces, he had provided by his for  
them, out of his "somewhat large estate." 

The question as to whether Judge Brown was sane or insane, on 
5 January, 1926, when he executed the paper-writing propounded as his 
will, is not necessarily involved in or determinative (of the issue sub- 
mitted to the jury.. The question is, whether or not he had testamentary 
capacity. I t  is not required that a caveator shall prove that the de- 
ceased was insane in order to establish a want of testamentary capacity. 
The trend of judicial opinion on this subject shows clearly that a dis- 
tinction should be and is made between insanity and want of testamen- 
tary capacity. A man may be lacking in testamentary capacity, as de- 
fined by the law, and yet not insane, certainly within the ordinary 
meaning of that term. The law requires that he shall be sound in mind, 
and of disposing memory in order to have capacity to make a mill dis- 
posing of his property, at his death, otherwise than as the law directs in 
case of his intestacy with respect to the disposition of his property. 

Propounder's assignment of error based upon her exception to the 
sending by the court of a telegram to Judge Grady, requesting his 
attendance at  the trial as a witness for caveators, manifestly cannot be 
sustained. The telegram was written and sent from the courtroom in 
the absence of the jury. Counsel for caveators had stated to the court 
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that they had learned since the tr ial  began that  Judge Grady was a 
material witness in  their behalf. Judge Grady, who was then presiding 
in the Superior Court of Warren County, was not subject to subpella as 
a witness. H i s  deposition could not be taken during the trial, without 
the consent of propounder. This was refused. His  Honor felt justi- 
fied, in view of these facts, i n  requesting Judge Grady to leave his court 
and attend the tr ial  in order that  the jury might have his testimony 
upon the tr ial  of the issue. Propounder has no just cause of complaint 
with resuect to this matter. 

The  ruling of the court that  the caveators should open and coiiclude 
the argument to the jury is not subject to exception. This was a mat- 
ter to be determined by the court in the exercise of its discretion. I t  
was so held in I n  r e  P e f e r s o n  Tl'ill, 136 IT. C., 13. The  fact that  there 
had been no probate of the will in comn~on form cannot affect the dis- 
cretion of t he  court with respect to this matter. The  tr ial  of the issue 
decisavi f  vel n o n ,  i n  a proceeding for probate in solemn form, is d e  
)20l-0. 

The record upon this appeal contains 752 printed pages. There are 
1 2 1  assignments of error, based upon exceptions duly noted. Full  and 
exhaustive briefs have been filed in this Court by learned and diligent 
counsel. Each of the assignments of error has had our full and careful - 
consideration. Manifestly, they cannot be set out and discussed in 
detail in this opinion. 

We haye found no error i n  the trial of the issue in matters of law or 
legal inference. As was said by J u s f i c e  C larkson ,  speaking for the 
Court I n  r e  Will of Creecy,  190 X. C., 310, where there was an appeal 
by a propounder from a judgment on an adverse verdict: "The case was 
carefully tried in  the court below, in accordance with the law. I t  is  not 
our province to determine whether the wrdic t  of the jury is just or 
unjust;  that  is a matter solely for the jury. Under ou; law, the jury 
are the triers of the facts and are presumed to be men of good moral 
character and of sufficient intelligence." There is no suggestion to the 
contrary in this record, with respect to the jurors, to whom the issue 
was submitted and by whom the verdict was rendered. The  judgment 
is affirmed. There is 

N o  error. 

BROGIBEN, J., dissenting: This case has been giren earnest &d careful 
consideration by the Court, and the opinion sets forth clearly the con- 
clusion reached and the reasons supporting it. However, I cannot escape 
the conviction that  there is vital error upon the record affecting not 
only the merits of this particular case, but involving also the method or 
standard by which testamentary capacity may be determined. 
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A brief survey of the facts is perhaps necessary to develop the propo- 
sition of law which I think was erroneously applied by the trial judge. 

On 5 August, 1924, the testator wrote to his nephew 1% letter in regard 
to a will. The pertinent part of this letter is as follows: "I give my 
wife our homeplace and contents complete. After an annuity to Pauline, 
I give my entire personal estate to the Raleigh Savings Bank and Trust 
Company, as trustee, to handle same and pay entire income to my wife 
during her life. I also give her the power to make a w.11 and dispose of 
as much as fifty thousand of my estate in any way she may wish. After 
her death I bequeath a substantial legacy to said trustee for each of 
your daughters to be kept at  compound interest and paid over as each 
daughter arrives at 21 years of age. I f  any die before then her legacy 
to be divided among the surviving sisters. I also give your wife a nice 
legacy in token of my sincere love for her. The residuum of my estate 
is to be divided per capita among my nephews and nieces. The share 
going to Brown Shepherd and Eleanor C. Whitney to be retained until 
death of their respective mothers and income paid to the mothers during 
their lives. I have tried to be fair to all my relatives, but as your 
lovely girls, whom I dearly love, are not my nieces, but great nieces, 
I have given them specific legacies. My wife has been dealt with so 
very liberally that I am sure she will not dissent, but if she does, your 
girls and Nettie will get their legacies anyway." At the time this letter 
was written the testator was admittedly sane. On the 5th day of Janu- 
ary, 1926, the testator executed a new will bequeathing and devising all 
of his real and personal property to his wife. This paper-writing is the 
subject of the controversy. 

The trial judge permitted the letter of 5 August to be offered in evi- 
dence and read to the jury. The witness, Mr. A. D. McLean, had pre- 
viously testified that in his opinion the testator did not have sufficient 
testamentary capacity on 5 January, 1926. When the letter of 5 
August was offered in evidence the propounder objected. The witness 
was asked this question: "Do you base your opinion of his mental con- 
dition on 5 January, 1926, in whole or in part on that letter?" The 
witness answered, "No. I will say so as to be undwstood: I know 
from this letter and from other sources that on 5 January, 1926, in my 
opinion the will does not represent what Judge Brown intended. My 
opinion of his condition on 5 January, 1926, is  in pad based on this  
letter, . . . but it is not the only basis of my opinion. If is a 
part of the basis for my opinion, . . . but the 1ettt.r enters into my 
opinion and forms part of the basis of fhai  opinion in connection with 
other facts. I know from the letter and otherwise what Judge Brown 
intended to do with his estate.'' The record shows this entry: "The 
court admits the letter in  evidence in support of or as a basis to Mr. 
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McLean's opinion, i n  connection mith other circumstances as to the 
mental capacity of Judge Brown." The  record further shows this 
entry:  "The letter is read. T h e  jury is instructed by the court that  this 
letter is offered in evidence in connection with other testimony of Mr. 
McLean with reference to the grounds upon which he forms the opinion 
of the mental condition of Judge Brown, and that  the jury will con- 
sider it for no other purpose." I t  further appears that  the witness, 
McLean, was permitted t o  testify as to a con~ersa t ion  mith the testator 
in July,  1925. The propounder objected. The  record shows this ent ry :  
"Propounder objects to all of this line of testimony, and asks for a pre- 
liminary examination. The  court rules that  it may be had in cross- 
examination and admits this testimony in the same way and for f h e  
same  purpose for wh ich  t h e  l e t f e r  z ~ ~ a s  a d m i t f e d ,  witness h a ~ i n g  stated 
to the court that  the conversations with Judge Brown and f k e  l e t f ~ r  
received f r o m  h i m  f o r m  a part of flze basis for h i s  op in ion  f h a f  J u d g e  
Brou-n  zuas menfailly incompetent  on 5 J a n u a r y ,  1926, a s  s fafed."  

Thereafter the tr ial  judge arrayed the contentions of the caveators 
with respect to the alleged will referred to in the letter of 5 August, 
1024, and charged the jury as follows: "The court charges you, upon 
these contentions, that it  is  the right and duty of the jury to consider 
them and to contrast the  t w o  alleged wi l ls  as bearing u p o n  the  i.ssl~e of 
men ta l  capaci ty  and the testamentary disposition which Judge Brown 
made or intended to make of his  property." Again the trial judge 
charged: "The court charges you that a desire on the part  of Judge 
Brown, if you find from the evidence it existed, that  the bulk of his estate 
should ultimately go to his own people, namely, his nieces and nephews, 
was not unnatural or unreasonable, but both natural  and proper, 
if in accordance with his wishes, and if you find from the evidence bg 
its grenter weight, that the desire to avoid dissent by his wife existed 
on his part, that  he intended the bulk of his estate to go to his own peo- 
plr, but wished it during her lifetime and for her arid their benefit and 
protection to be administered by said Bank and Trust  Company, as 
trustee or executor, the same should be considered by the jury as bear- 
ing upon the issue of mental capacity on 5 January ,  1026, when the 
alleged last will was made." 

I t  is apparent from the portions of the record quoted that the letter 
lies a t  the heart of this case. The  cnreators took the position that the 
l r t t r r  showed a totally different testamentary intention from that ex- 
pressed in  the last will of the testator, and i t  was used throughout the 
trial as one of the standards of testamentary capacity by which to 
measure the validity of the will of 5 January,  1026. If the introduc- 
tion of this letter was error, i t  was therefore grievous and disastrous so 
f a r  as the propounder was concerned. 
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A s  pointed out  i n  tlie opinion of the Court,  i t  is  uildoubtedly estab- 
lished law iiz this  S t a t e  t h a t  a nonespert  witness m a y  give i n  evidence 
his opinion as  to  the  mental  capaci ty of a testator,  and  wliere th i s  
opinion has been formed f r o m  declaration. or comrnuilications between 
the witness and  the deceased, i t  is competent to offer i n  e v i d e ~ ~ c e  the 
facts  constituting t h e  basis of t h e  opinion. T h e  Court  declares the  l aw 
as  fo l lo~vs :  " I t  has  been generally held tha t  declarations, oral  or wri t ten,  
by the  deceased m a g  be s h o ~ v n  i n  evidence upon t h e  t r i a l  of a n  issue 
i n v o l ~ i n g  his  mental  capacity, whether such declarations \\-ere made  
before, a t  or af ter  the  date  on which it  is  contended tha t  the  deceased 
W : L ~  of u n s o ~ n d  mind." Tlie witness testifitad tha t  the  1t.tter of 5 *lugust,  
1924, constituted '(a p a r t  of t h e  basis" of h i s  opinion as  to the  mental  
incapaci ty of the  testator on 5 J a n u a r y ,  1026. T h e  court admit ted i t ,  
ant1 statctl to  the  ju ry  t h a t  i t  wa5 adinitted because i t  coi~stitutecl a par t  
of the  ground of t h e  opinion of mental  incapacity ei~ter tainet l  by the  
vitness. SOW the declaration of 5 ,Iugust, 1914, upon  i ts  face, was t h e  
perfectly sane declaration of a pcrfectlg sane man.  C a n  a s a w  dec1ar:l- 
t ion of a sanc m a n  be c ~ i t l c n c e  of insan i ty?  Can  lifc be c\itlcncc of 
dent11 ? C a n  l ight  be e ~ i d e n c e  of darkness? C a n  lle:~ltli bc c'\ itlci~co of 
s i rk i~css?  C a n  sani ty be evidence of insnni ty?  T o  m y  ~ n i n d  to ask 
tlicse questions is to answer them i n  the negative. I c o n c c i ~  e the law to 
bc thnt  the declarations of a testator nintlc pr ior  to t l ~ e  esccution of a 
will, i n  controversy, a r e  atllnissiblc i n  e\-itleiice up011 the  question of 
nleiital capacity, but such declaratioils must of tllcwsc~lves coiltai~r m i -  
tlcnce of mental  disorder or bear upon their  faces the in(1elible s t :~ml)  of 
mental  impairment .  I think,  too, tha t  tlic l aw of th  s S t a t e  supports  
this contention. T h e  two Itlading cases upon tllc subjcc.t of tleclarntions 
a re  X c L e a r y  7.. A l - o r n ~ c n f ,  S4 S. C., 287, and I I L  re I l u r ~ ~ s '  I l ' i l l ,  1 2 1  
1;. C., 337.  Both  of thcse cases a rc  relied upon ill tl c opin io i~  of tllc 
Court .  I n  the  S o ~ ~ n l c w f  caac the action n n s  brolight to set aside a decd 
rnade on 2 February ,  1S67, upoll tllc grout111 of ineirtiil incapaci ty ant1 
u i ~ d n c  iiifluencc. ,\. n i tncss .  TIarrict A\lcsandcr. was pclmit ted to tcstifg 
as to llcr opinion of h r r  aunt 's nieilti~l capacity to milkc a dcc~l ,  qtilting 
that  the g ran tor  had b w n  ~tlt'lltally i11cnpal)le since a strokc of p:lr:~ly*is 
111 1530. Tllc n i t n e +  tcstificd that  1 1 t ~  op i i~ ion  was formod fro111 coil- 
vcrsntions aild comnlunications bctncen thein. Tl ic  \ \ i t i i c s ~  v : ~ s  :~skctl 
to give tlie basis of Iicr op in io~l ,  :11itl this  tt~stinloiry \ \ a s  t~scludccl. : I I I I ~  

f o r  the wjrctioil  t l l t ~ c o f  tllc C o ~ r t  gr:intctl a 11cw tri:tl. l 'llercforc, i t  
did not appear  ill tha t  case tha t  t h r ~  tlccli~rations tllcinsclvcs b o r ~  m i -  
tlenccs of mental  disortler. I I o n e ~ c i - .  the record ill t l ~ a t  case di*closc* 
that  a ~ i o t h c r  witness tcstifictl tha t  in  lqG5. pr ior  to  tlir  nlnking of sitit1 
deed, tlic conrcrsations of the  g ran tor  "\\-ere vague 111d m e a ~ ~ i ~ ~ g l e s s .  
H e r  couvcrsations were incohe~cnt . "  .\iiother n itnt ss tcstifitd thnt  
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up011 one occasion prior to tlie date of the deed, she TT a> i i~r i ted  to tlie 
home of the grantor for dinner, and that  the grantor q ~ o k e  of car l ing  
the turkey wheii there n a s  no turkey on the table to hcl carvctl. Tl~nz .  
the origiiial record in the S o r m e n f  case discloses u~in~is takably  that tlie 
tleclarations referred to were tliemselrcs rnesw~ger.; of legal incapacity. 

111 the B u r n s '  TT7ill case numerous witiiesses n ere examined, who gaT e 
their opinion as to the insanity of the testator existing long before the 
date of the will. These opinioiis ncre  based up011 tlie "coiidi~ct aiitl 
1:nlguage of tlie testator at differei~t tiilies." csaminatioil of the 
rrcortl in tliat case discloses that in all of these conversatioils and 
tlcclarations tlie unmistakable clrmcnt of a deranged i n i ~ ~ d  n a s  preseut. 
Fo r  instance, a witness testified that the testator Burns talked ('fool- 
ishly"; that  lie said the witcl~es nc rc  after him, aiid lie had put tar  on 
his fence and gates to keep tlleni off. T l i ~  otlier cases, as a matter of fact, 
state the general propositioil of la\\-, v i t h  perliaps variant wortling, as 
ani iou~~ced in the S o r m e n f  aiiil H u r ~ s  ( ( L S P C .  

I tliiiik, thoreforc, tliat the A\-or.ri~c,rf aiid 1S)urm ( U S P \ ,  when rc,g~tl 111 

the 11glit of the facts contai~led in the origillal records, clearly cstab- 
lish the principle for x-hich I contciiil. 1 apprehend that  tlie confusion 
in the law is due to tlie fact that  in tlie majority of the cases undue 
i~ifluence slid nieiital incapacity wcrc both in1 011 ed. I t  may be tliat the 
fact t1i:lt a testator made one nil1 at oiie period and a later will at an- 
other period different from the first might be used as an intimation or 
i n fe re~~ce  of undue influence, but undue influence does not flow from a 
diseaqetl mind, but from a perfectly normal mind, the current of nlilc~li 
has been bent and d i ~ e r t c d  by overnlic~lming and dominating pressure 
from without. Hence, a declaration made at one time, showing a pnr- 
ticular testamentary intent, and thereafter a will is made showii~g a 
totally different testamentary intent, might be co~isi(lered as e d r n c ~ ,  
in cases of undue i~ifluence, tending to slio1r tlie warpiiig of the niintl hy 
the unlawful and fraudulerlt force applied from xitliout. But I kiiow 
of no case applying the priiiciple solely to mental capacity. 

The declaration contailled in thc letter of 5 August, 1924, mas treated 
by the court as a will. I f  so, it n a s  entirely sensiblc upon its face autl 
the disposition of the estate to nicces am1 ncplielis was proper and 
natural and had the full sanction of the law. The d l  of 5 January,  
1926, was also entirely sensible upon its face, and the d i ~ p o s i t i o ~ ~  of the 
estate to the wife of the testator was proper and natural  and had the 
full sanction of the law. I n  ye P e f e r s o n ,  136 N. C., 13. 

The tr ial  judge instructed the ju ry :  "Contrast the t n o  alleged wills 
as bearing upon the issue of mental capacity." I11 the first place, how 
can the contrasting of two wholly sensible documents, each hal ing  the 
equal sanction of the law, constitute ally evidence of mental impair- 
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ment or warrant  any inference of a diseased mind?  But  there is a 
graver aspect. The  word iicontrast" used by the trial judge means to 
point out or observe differeuces. Now what is t h ~  fu~ldamental  diffcr- 
ence between the two documents? Obviou.;ly, the devise of the bulk of 
the estate to nieces and nephews in the  first mill and I he devise of the 
whole estate to the wife in the last. I n  short, the controlling differcnce 
was the fact that  the wife received a small portion in the first and the 
entire estate i n  the second. So that, when the tr ial  judge instructcd the 
jury, in effect, that  it  was the duty of the jury to consider the difference 
between the two documents upon the question of testanicntary capacity, 
it  was clearly equivalent to charging that  the fact that  the testator gave 
his entire estate to his  wife, thrreby excluding his b'ootl kin, was at 
least a circumstance tending to show mental incompet~nce. A ln  esaini- 
nation of the  neth hod of arraying the contcmtions of the parties i n  this 
particular, I think, produces this conclusion as u n c r r i ~ ~ g l y  as the flight 
of a martin to his gourd or a bee to his hive. 

The  law, as I understand i t ,  is to the contrary. For installer, in 
Peterson's case, supra, this Court sa id :  "In the light of the experience 
and observation of men of the best judgment and soundest minds, we 
can see nothing in the fact that  this man gave his estatl., the produce of 
their joint industry and economy, to his wife, tending to show mental 
incapacity or undue influence." 

I t  would serve no useful purpose to thrclsh over the authorities or to 
draw out the debate upon this case. I only intended a brief statement 
of my  conviction that  the case has not been tried in  accordance with 
law and the reasons for such conviction. 

CLARKSON, J., concurring in dissent : The majori ty opinion is written 
with care and thought commensurate with the importance of the con- 
troversy. I n  this jurisdiction there is an impenetrable wall between 
the law and the facts. The  facts to be ascertained by the jury. This  
Court lays down, perhaps for all time, precedents in the law. The 
present case goes beyond what has ever before been decided by this 
Court. 

I n  the main opinion is the following statement: "The record in this 
case, riewed in  its entirety, does not present the bare question whether 
the contrast between two natural  and reasonable acts or expressions, 
constitute evidence of insanity or of lack of testamentary capacity, 
simply because they are different in effect and are separate in point of 
time. That  there is  such a difference is merely a circumstance, which 
with other facts and circumstances appearing from :all the evidence, 
may be considered by the jury in determining the q u e d o n  involved in 
the issue. I n  the absence of such other facts and circwmstances, such 
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difference alone nould not be sufficient as evidence of insanity or lack 
of testamentary capacity a t  the date of the last act or expression." 

This statement is the crucial point of the difference. The  confras f ,  
if permissible, which I think not, is not made in  the charge "merely a 
circlcmstance," but the "right and duf?]" to consider i t  upon rncntal 
capacity. The  learned and careful judge wlio tried this case did not 
prepare the part of the charge hereinafter referred to. I t  was prc- 
pared by caveators and one of their prayers for instruction is :is fol- 
lo\rs: "It is true, as contended by propounders, that  a man may make a 
will and then revoke or change i t  by a later one. I n  reply to this, 
caveators contend that i n  April, 1924, less than tn-o years before liis 
dcatli, Judge B r o v n  made a will which fully and reasonably disposed of 
his large estate and put it i n  safe and competent hands, recognizing his 
moral and legal obligations in respect of his estate and provitli~rg for 
all those l~avirig claims upon liirri and it.  They contend tliat thiq will 
rrprescl~tetl liis seasoiitd judgment and long experience; that  it lvas 
carefully thought out and prepared, as disclosed hy letters in evidence, 
and safeguarded both tlic bulk of the estate and thp income tliercfrom; 
tliat this income amounts to about $25,000 per year, :ind is practi(,:illy 
fret from taxation; that  this entirc income was tlcrised to his wife for 
lier lifetime, to do \vith as she plrnsed, and in addition she was given 
tlic residence n i t h  liouseholtl furniture ant1 rffects ill fee simplr~, to- 
gether with the alxolute right of disposing of $50,000 more as slip saxv 
fit by Iler d l ,  thereby making full and aniple provision for her. They 
contend further that  this will of April, 1023, recog-nizcd and provided 
for the old colored woninn, Pauline, who servrd in liis liouseholtl for 
f i f t ~  years or more, giving her a legacy of $200 in cash and $10 per 
month for her support;  tliat to Mr.  ,\rthur Mayo, :+ho had actctl as his 
clerk or business agent for many years, he gave the office on Market 
Street in recognition of long friendship and fai thful  service, m ~ d  that  
the g i r ing  of this office to N r .  Xayo  did not impair or appreciably 
tlimiriish the annual inconle of about $25,000 to his  wife; that instead 
of resting absolute title to the bulk of his estate in his n i f c  or his 
relatives, he instead vested it in the Raleigh Savings Bank and Trust  
Company for her and their benefit and protection. to the end that the 
estate might be carefully safeguarded; that he lvas carrful to anticipate 
the cost of administration and made a contract with this Sarings Bank 
and Trust  Company, with which he had dealt for  many years, about 
commissions or fees; that  in this will of April, 1924, he did not forgct 
Mrs. A. D. McLean and her children, of whom he wai: very fond, but 
left substantial legacies for them, and that  the residue or remainder of 
his estate was given to his  nephews and nieces per capita, that  is, share 
and share alike; the income from the shares of I3ro~r-n Shepherd, a 
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i q h e w ,  and Eleanor Whitney, a niece, to go to their mothers, Mrs. 
Shepherd and Mrs. Crabtree, during tlicir lives, respectively; that  
this will was deposited i n  his box in  the Bank of T~Tasl~ington and his 
close business friends and confidential advi3ers, Jos. G. Brown and W. 
Reid Martin, of Raleigh, were duly notified to that  effect, and that 
upon the death of Judge Brown, Mr. Joseph G. Brown came to Wash- 
ington especting to find and probate this ni l l ,  never having been in- 
formed of any changc; and in  contrast with this carefully thought and 
well prepared will, as they contend, caveators point out that the alleged 
n i l l  of 5 January ,  1926, while in sufficient legal form to pass as a mill, 
is badly drawn, executed in  less than two and a half niontlis before 
Judge Bronn's death, after he had become feeble in  body and mind, 
and that  it is entirely different both in  form and in fact from what 
Judge Brown really intended and desired to do with hi3 property. The  
court charges you, upon these contentions, t h a t  i t  i s  fhc r igh t  and d u f y  
of the  j u r y  to  consider t h e m  and to  contrast the, t w o  alleged wi l ls  as 
bearing 7 ~ p o n  t h e  issue of men ta l  capaci ty  and t h e  t e s f a l n e n f a r y  disposi- 
tiore which J u d g e  B r o w n  m a d e  or in tended to  m a k e  of lzis property." 

The basis of this first alleged will had its primary foundation in a 
letter of Judge Brown, dated 5 August, 1924. At that  time he mas con- 
ceded to be sane and of disposing mind. I n  this letter he states "Of 
course you will regard this letter as strictly confidenlial and destroy 
it.  . . . God's will be done, but when my time comes I hope I may 
pass out quickly." This  request "destroy it" may mean that he left 
open the idea of a change in the future. 'The caveatoi.~, with remark- 
able legal skill and ability in a request to charge, took this alleged will 
founded on the letter as a basis, with ingenuity stated almost as a fact, 
although set forth as a contention, as follows: " w h i c h  fu l l y  and reason- 
ab ly  disposed of h i s  large estate-put i t  i n  safe  and  cowpe ten t  hands- 
recognizing a moral1 and  legal obligation--his seasoned judgment  and  
long exl1erie)~ce-cai.ef1~11y fhozc.ght ou t  a n d  prepared-safeguarded- 
m a k i n g  full and  a m p l e  provision'' for his ~vidow-"provided for the  old 
colored tcoman" and X r .  Arthur Nayo, " i n  yecognition o f  long f r i ~ n d s h i p  
a n d  fa i th fu l  sewice," giving him the office on Narket  ;Street. Then in 
the contentions was humanly stated t h e  call of the  bloolZ relations.  The 
p o ~ ~ ~ e r f u l  a r ray  of contentions v a s  striking and in  language hard to 
excel. The  contrast was demanded between this and t h ~  ~v i l l  of 5 Janu-  
ary, 1926, with only this short statement : "TT'hilc in su f i c i en f  legal form 
t o  pass as a xi11 i s  badly  d~a l rn , "  "executed t w o  and  a half m o n t h s  
before J u d g e  Brown ' s  death," and then stating the contrast contention 
as a fact, " a f t e r  h e  became feeble in body and  mind," a n d  t h a t  it i s  en- 
t i ~ e l y  di f ferent  both i n  f o r m  and i n  facf f rom 1 1  ha t  J u a g e  Brolcn real ly  
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i n f e n d e d  a n d  desired to  d o  zi%ifk h i s  properfy." W h a t  arp the fact. 
which, if permisqible, sliould be contrasted i n  fayor  of propoulltlcrs? 

' 

T h e  alleged will of 5 J a n u a r y ,  1926, is as  follon s : 

"Kiiow al l  men tha t  I, George H. B r o n n  of \Vaslii~ipton, Benufort  
County. S o .  C'a. do ninkc k declare this to hc m y  last nil1 ailtl tokta- 
nient ;  I hcqneatli 6- devise to  illy dear  wife  L a u r a  E. Brown al l  1 1 1 ~  

property real  6- personal to be hers  absolutely i n  fee simplc ~ r i c ~ l u ~ l i ~ l g  
my residence & l a n  office on Marke t  Street  i n  Mras1iingto~i, S o .  Ca.  

"This J a n - .  5, 1026. I also appoiiit illy said wife Executr ix to t l i i ~  
TI ill n itliout her  g i ~ i n g  a n y  bond. GEO. H. I ~ R O W A .  

"GEOKGL H. BROWS. 
' T i t i ~ e s s  : JESSE B .  ROSS. 
"Yitncss  : MTv. 13. H IKDIA~,. 
'*We haye sigiled this n ill of Gco. H. B r o ~ v n  i n  his  'presence aq n i t -  

neeses, and i n  111s prcqence and i n  the presence of rach other. 
"War.  B.  I - I a ~ n ~ s t . .  
"JESSE B .  Robs. ' 

011 hack of n i l l  : 
"Last T i l l  a ~ l d  T e s t a m c ~ i t  of George 1%. B r o n n  of Beaufort  County, 

5. C. X a d c  J n n y .  5, 1926. GEO. H. B R ~ T Y ~ ,  1926. 
'bDcpo.ited ill 1ny lock box among m y  valnnl)lc paperi .  T l i i ~  ,J:~iiy. 2. 

1926. G m .  H. BRO\VS, T i t i l e s s  J. 13. Rois." 

I t  n-ns ill .Tlitlpc Brown's li:1ntl~vritirig-1cpib1~. T h e  two n-it~ir'sscs to 
the will tcstific'cl that  TI-hm .Judge 13ron.n signed i t  and  they u'itllcs.;etl 
i t ,  i t  n.n; do~ic, an the n-ritiiip on the will i~~c l icx ted ,  n ~ i d  t11t.y t~s t i f i cd  
i n  snhstaiicc th:rt, ill tlicir o p i ~ ~ i o ~ i ,  lic lint1 sufficicrit mental  cnpnrity to 
l a o n -  whyt propcLrty he  onnctl,  to know h is  re la t iws ,  to  kilo\\, and :Ipprp- 
ciatc the  claims. if any, ~vhicl i  they liad upon h im,  ant1 if  lie tlcsircd to 
m t k c  R n.ill to lrl~on- nll(1 u n d c r , ~ t a n d  tlic sropc and effect of suc.11 tcsta- 
riie~ltary di.qpo.;itio~l. 

I I c  left his  property to ' ' ~ I ? J  dcnr  ~cl i fc,"  n-lio had  bee11 niarricd to hi111 
for  half a cc~i tu ry .  T h e  n i l1  n-an most carrfnl ly  drnn.11 niid accortlilig 
to  tlic In\\. of this State .  was  both a T T ~ ~ T ~ P I I  and hologrnpli n i l l .  i ~ i  

rn~c2:rtors' r o n t ( ~ i i t i o ~ ~ ~ ,  as  R ~ ) O T . C  set for th,  a graphic picture is d r a ~ r n  in 
the intcrent of r l i ~  1)loorl r c l a t i o ~ ~ s  wliicli p r ~ r t i c a l l y  ~ ~ c , g a t i v t ~ s  tlic clnini 
of the. wife who 1i:~tl 1)(~,11 h is  licllnncet fo r  a half rcn tury  :1nd 1ii:1(1~ it 
l)os"l>ltl, 110 doubt, 117 economy, stlf-clcnial ail11 thr i f t .  to Iiclp ; i c#c~u~iu-  
late the for tnnc.  



608 I N  THE SUPREME COURT. [I94 



N. C.] FALL TERM, 1927. 609 



A
fter 6 d

n
ys, retu

rn
 to 

L
)S

N
IC

 O
F
 W

A
SH

IX
G

T
O

N
, 

L
ock Box 6, 

W
A

SH
IN

G
T

O
N

, N
. C

. 



S. C.] FALL TERM, 1927. 611 

The ponerful  array of contentions by careators n a s  a call of Lhe 
blood and nrgatived the t a l l  of file zrife. Tlle jury uere instructed in 
the language of caveators' request, by a judge in nliom, as a matter of 
common knowledge, all have coufitlerlce "that it is {he ~ i g l l t  and drify 
of the jury io considel. f h e n ~  and fo ~ o n f r a s t  flte two alleged wills." Xot 
:1 C ~ T C I L ~ S ~ ~ L ~ L ' ~ ,  as the main opinion would intlicatc~, but the rlqht uilrl 
duty-the definite duty. As wit1 by a heroic Soutliern inan, \\hose life 
was an  impiration, " l h t y  is the sublinlest word in the English 1:111- 
guage." The cavcators' recjuclst as gi \en in the setting, n a s  a call to 
the blood, and '(my clear nife"-he n h o  was "bone of rlly hones ant1 
flesh of mg flesh," tlie helpinect of o ~ e r  a half century-from the charge 
as given practically forgotten. The  minds of the jurors, the triers of 
the facts, heard only the duly to tlw a l l  of flre lilood relafions in the 
charge as gircn, but penncd liy those represeiitilig the blood :11ltl 
adopted as the law by tlie ahlc judge n h o  tried the case. I t  was a 
charge that gax e tlie widow little chance b ~ f o r e  a jury and, in my 
opinion, was erroneous in law and nerer before held to be Ian in this 
jurisdiction. I n  fact the use of the nords " ~ P I - e l y  n circumstance" 
P ~ O W S  that  this is as f a r  as the majority of this Court d l  go n o v  or in 
the future, yet they ignore the cliarge going further-"right and dzil!~," 
on the issue of mental capacity. 

Arthur Mayo, referred to in the caveators' contentions, testified: "I 
am trying to help the caveators in this litigation; my interest lies that  
~vsy." Then again:  "I cannot believe that  he was of sound mind n l i e~ l  
lie made that  d l ,  considering all tlie circuni~tances (his reversal of 
previous statements). I think he n a s  crazy. I f  he had given me the 
office in the will I could not say that I would ha re  the opinion that  he 
Jras of unsound mind. I probably would not." Yet the charge is tlic 
right and dzcty of the jury to consider the contentions as ~ r r i t t e n  by 
caveators and requested by them and make the c o ~ ~ t r a s t .  

The  following principle is  well stated by Justice H. G. C o n ~ ~ o r ,  a 
jurist of learning and wide experience, In r e  Peterson, 136 3. C., at 
p. 27 ( in  1904) : "In the light of the experience and obscrration of men 
of the best judgment and soundest minds, we can see nothing in the 
fact that  this man gare  his estate, the product of their joint industry 
and economy, to his wife, tending to show mental incapacity or undue 
influence. W e  do not think i t  tended to show either undue influence or 
mental incapacity. I t  seems, in the light of the testimony, tlie most 
natural  and fitting expression of affection and solicitude of the testator."' 

I t  was testified to by all the witnesses that  Judge Brown was a dis- 
tinguished looking man. H e  had one of the greatest minds. His  
neighbor, Rev. S. A. Cotton, a witness for careators, testified in pa r t :  
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"I saw them together (speaking of his wife) a good many times; my 
observation led me to the conclusion that there was the usual ripeness 
and intensity of association you would expeet to see between a couple of 
that age. I saw nothing in that  respect except something to commend." 

I n  the letter of Judge Brown, with request to destroy, which was 
used as a basis of a will, this great mind said, "God's will be done . . . 
I hope I may pass out quickly," but he tarried on, and who can tell 
that  when he calmly looked to the end, this human mind found, a 
problem that  puzzles the greatest minds, the call of "my dear wife" 
was greater than the call of the blood relatiom-the half century of life 
together-and he changed his mind and left all to his helpmeet. The 
contrast, as charged by the court below-the right and duty of the jury 
to consider i t  upon mental capacity, not me~ely a circumstance, as 
stated in  the main opinion, was perhaps to them almost an instruction 
in  favor of the careators and a call of the blood, and they so decided. 
I n  my judgment i t  was error and prejudicial to the rights of the widow. 

The inner sanctuary of this great jurist should not be forgotten. H i s  
wife testified: "During the last days of Judge Brown's life the intimacy 
of our associations could not have been closer than i t  was; he said to 
me, 'Laura, now that I know your real worth, I wish I could begin all 
ovei again.' W e  were sitting in the library together; he said 'I have 
worked so hard I wish I had a million to leave you.' . . . I had 
many conversations with him on spiritual matters, many such conversa- 
tions, when I expressed my pleasure at  his belief, I told him that I was 
glad that  he  believed. He said, 'I have always believed.' H e  had made 
i t  a practice for years-almost required it-to read the Bible in the 
morning, and dur ing  this illness he asked me erery evening to go up- 
stairs and read the Bible to him, which I did. X a n y  times I repeated 
to him hymns he  enjoyed very much hearing, and one especially, 'Sun 
of my soul, Thou Savior dear.' " Perhaps leaving the property to his 
helpmeet of half a century was the crowning human act of justice of 
this jurist-trusting her to do right to his blood. But we here are not 
the triers of fact. I n  this jurisdiction me can only pass on error in 
law. The  family relation of husband and wife is sacred now and 
should ever be. The  contrast in the charge, in my opinion, was preju- 
dicial to the rights of the wife, and a new trial should be granted. ' 
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WACHOVIA BANK AIiD TRUST COMPANY, ADMINISTRATOR OF XARTIN C. 
FREEMAS, V. ERIK4 RIATTHEWS FREEAlBN ET AL. 

(Filed 23 November, 1927.) 

Evecutors and Administrators-Sales-Deeds and Conveyances--Tender 
-Time Kot tho Essence-Change in Value of Lands. 

Where upon the petition of an administrator the court appoints a 
commissioner to ~ c l l  the lands of the intestate, encumbered by mortgage, 
and convey title up011 receiving p art‘ cash and the balance in  certain 
deferred payments, it is required that the commissioner tender proper 
deeds to the purchaser, with satisfaction slip, or ailcellation of the mort- 
gage, and while time may not be regarded as of the essence of the con- 
tract, the purchaser will not he required to accept the deeds if by a r)ro- 
longed delaj- the values of the lands purchased hare changed. 

,IPPE.IL from Oglesby, J., a t  J u l y  Term, 1927, of RICHMOKD. 
The  plaintiff filed a petition before the clerk to sell for assets certain 

real estate of which its intestate had died seized: (1) The  home place 
in Hainlet ;  (2 )  a lot on Spring Street;  (3)  four lots on Hamlet Avenue; 
(4) about 50 lots near the cemetery. A supplemental petition was filed 
in which the plaintiff alleged that  the following offers for the parchasc 
of the propwty had been made: for the home place $5,450, by Mrs. 
J. C. Hedgepeth; for  the lot on Spring Street $905, by S.  P. P e e k ;  for 
the lots 011 Hamlet  Avenue $1,920, by J. S. Braswell; for the other lots 
$4,000, by H. B. Ingrain, Vernon Allen, and J. S.  Braswell. The clerk 
adjudged that  the offers should be approrcd mid that  the terms of sale 
should be not less than one-third cash and the remainder in  two cqual 
annual installments, to be evidenced by notes bearing interest and to bc 
sccured by first mortgages on the property conveyed; and further, that  
a commissioner be appointed to execute deeds therefor to the respectire 
purchasers upon payment in part, and the execution of notes and deeds 
of trust to secure them. ,1 commissioner was appointed to make the 
sale and conreyance to the purchasers, and he filed a report to the 
effect that  he had tendered deeds to the respective parties and that  they 
had declincd to accept them. ,111 order to show cause was then issued 
and served upon J. S. Brasvell individually and upon J. S. Braswell, 
H. B. Ingram, and Vernon Allen as joint bidders, and they filed answers 
alleging outstanding and unpaid mortgages 011 all the property. The  
controversy thus raised was referred by consent to R. C. Lawrence to 
determine and report all matters of fact and law. H e  made a report 
setting forth his  findings of fact (to which there was no exception) and 
his conclusions of law, mhich are as follows: 

1. The  purchasers should not be relieved of their bids on account of 
any delay bf the commissioner i n  tendering the deeds, because such delay 
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mas primarily due to the fact that  the attorneys for the purchasers had 
not completed the examination of the title, and also because time is  not 
of the essence of such a contract. Dazis  v. JIar t in ,  146 N .  C., 281;  
Crawford v. Allen, 189 PIT. C., 434, and other cases. 

2, As i t  was incumbent upon the sellers to tender a good and perfect 
title to the purchasers before the purchasers could be required to com- 
ply with the terms of their bids, i t  lvas incumbent upon the sellers to 
tender a proper satisfaction slip or cancellation of the mortgage held 
by TIT. R. Land, as well as a deed in  proper form executed by the com- 
missioner, and as there was no tender of such cancellation or satisfac- 
tion slip, executed by W. R. Land, the mortgagee, the purchasers could 
not be required to comply with the terms of their bids. 

3. ,Is a matter of technical lam, the conclusion reached in the last 
above paragraph is true, notwithstanding the facts fou l~d  by the referee 
in paragraph sel-enteen of the findings of fact. 

4. 3 s  time is  not of the essence of t h e  contract, a good and sufficient 
tender might yet be made were it not for the change in value vhich  has 
taken place since the contract with respect to the lands which arc the 
subject of this action. 

3. The  referee therefore concludes that  plaintiff is not entitled to 
enforce the bids of J. S. Braswell, and J. S. Bras1rell and others, 
and that  the respondents are entitled to go without day 

The plaintiff excepted to the second, third, and fifth conclusions; 
also because the referee failed to conclude as a matter of law that  the 
plaintiff was entitled to the relief demanded. 

Tllc judge overruled the exceptions and gave judgment for the tle- 
fendants. The plaintiff excepted and appealed. 

Biggs  d? Rrozlghfon for p l a i n t i f s .  
Gibbons d? LeGrand and B y m m  & I i e n r y  for defendants.  

PER C v ~ ~ n n r .  I n  its petition to sell the intestate's real property for 
assets the plaintiff alleged that  mortgages in the aggregate amount of 
$12,000 were outstanding against all the property, When notice to 
show cause why they should not comply with their offer of purchase was 
served on J. S. Braswell individually and on Braswl l ,  Ingram and 
Allen as joint bidders, they set u p  the lien of the mortgages and alleged 
that they had notified the commissioner that "the sai i  mortgage liens 
would hare  to be paid and canceled of record as agreed upon on the 
date of said sale before the respondents would accept title to the same 
and pay the purchase price agreed upon." The referec. found as facts 
that  the plaintiff had made an  arrangement with one of' the mortgagees 
whereby he r a s  to accept the cash and notes of the purchasers and 
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cancel his mortgage, and that  i t  mas announced a t  the sale that  this 
arrangement ~vould be carried out ;  but that  when the commissioner tcn- 
dered his deed the mortgagee n-as not present and that  110 cancellation 
or release of his mortgage had been tendered the purchasers. There- 
upon the referee held as a concIusion of l a v  that  it was incumbent upon 
the seller to tender a good and pcrfect title before tlle purchasers should 
be x'equired to comply IT-ith their bids and that  tlie plaintiff under the 
circumstances could not enforce the purchasers to accept the commis- 
sioner's deeds and to comply with the remaining terms of their offer of 
purchase. The  presiding judge confirmed the referee's report and held 
that the plaintiff could not cnforce the bids. Y e  find no error in this 
ruling and accorclingly affirm the judgment. 

Affirmed. 

R O B E R T  TRANTI-IAJI v. 1XE ELK FU1:NITUIZE COJIPAKY. 

Terdict-Polling Jury-Conflict-Entry-Appeal and Error. 
Where the jury has unanilnol~sly a~iswcrecl ant1 returnccl their vcr(lict 

to an issue in a civil action, aiid 11110n being polled three of them m1awr 
differently and esl~l:~iii by s a ~ i ~ ~ g  tlie alls\\-er first given ~v:ls-the one tl1c.v 
had at first entertained before agrecii~g with the others, and again I)c,il~x 
polled the verdict is ur~nrliwonaly in nccord with thc ul1swer of the issl~c 
handed in:  Held ,  there is nothing to indiratc that the verdict so eiiterctl 
was reached by outside inflne~rce or that its s ;~c red~~rs s  lint1 becw vio- 
lated, and its riitry as the verdict in the case is not erroneous. 

CIVIL ACTION, before E a r d i n g ,  J., at  J u l y  Term, 1927, of D a v ~ ~ s u r ; .  
Plaintiff instituted an  action against the defendant for chmagcs for 

personal injury sustained by reason of  hat plaintiff alleged v a s  a tle- 
fective machine. 

The  defendant, among other defcnscs, plcaded that  a full settlement 
had been made ni th the plaintiff nntl a release taken in discharge of its 
liability. Thereupon the plaintiff allcgcd that  tlic release  as secured 
by means of fraud. 

Issues arising upon the pleadings m r e  submitted to tlie jury. T l ~ o  
first issue is  as follows: "TT'ns the release set out in tlle answcr of tlic 
defendant procured by fraud as alleged. in the reply of the plaintiff ?" 
The jury answered this issue, "No," and did not ansver any other isiue. 
From the judgment rendered. plaintiff appealed. 

W a l s e r  d Tlralscr and Phillips d Bozcer for p l a i t z f i f .  
dl lcCmry & DcLapp for dcfe~zdant. 
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BROQDEN, J. The only point presented in the case is based upon the 
following facts: "The jury then came into the court, and through its 
foreman, handed the presiding judge the issues. The first; issue, answered 
'No.' The other issues are not answered. Whereupon, stated the court, 
'You answer the first issue ((NO," all of you say that 2' And the jury said, 
'Yes.' Counsel for the plaintiff then moved the court to have the jury 
polled; whereupon the presiding judge requested the jury to stand, and 
said to the jury: 'As many of you as now favor to answer the issue "Yes" 
will say "Yes," and those who favor answering it "No" will say "No." ' 
I n  the calling of the roll nine jurors answered 'No' and three answered 
'Yes.' The court stated to the jury that i t  did not understand why 
they should bring in a verdict with the issue ansvwed 'KO' mhen 
three were answering when their names were called they desired to 
answer i t  (Yes.' Thereupon of those answwing 'Yes' when called, two 
explained that they meant how they stood in the vote before they had 
reached a final answer to the issue as signed, and not as to how they 
stood at the particular moment, that is the moment of t'oe calling of the 
roll of the jury. Whereupon the presiding judge instructed the clerk 
to again call the roll of the jury and instructed the jury that those in 
favor of answering the issue at  this time, at the time of the calling of 
the roll, would answer when their names were called, those who desired 
to answer 'No' to the issue would say 'NO,' and those desiring to say 
'Yes' would say 'Yes.' Whereupon the clerk called the roll and twelve 
jurors answered to their names and said 'No.' Wher13upon the court 
ordered the clerk to record the verdict of the jury as polled." 

The verdict of a jury is sacred. I t  should represent the concurring 
judgment, reason and intelligence of the entire jury, free from outside 
influence from any source whatever. The trial judges have no right to 
coerce verdicts or in any manner, either directly or indirectly, intimi- 
date a jury. But there is nothing in this record which, in  our judg- 
ment, casts the slightest cloud or suspicion upon this vel-dict. The jury 
returned a signed verdict into court. A poll was taker, and upon roll 
call it developed that three of the jurors had originally been in favor 
of answering the issue "Yes," but after a full discussion in the jury- 
room these same jurors had agreed to answer it "KO," ,lnd such unani- 
mous finding was duly reported to the court. The poll was taken in 
open court and entirely free from the slightest intimation by the trial 
judge. 

The case of S. v. Godwin, 27 N. C., 401, is directly in  point. I n  that 
case the jury brought in a verdict of guilty of murder and were polled 
at the request of the prisoner. "Eleven of them, each for himself, an- 
swered simply that he found the prisoner guilty. The remaining juror 
answered that mhen the jury first x-ent out he mas not for finding the 
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prisoner guilty, bu t  t h a t  a major i ty  of the  j u r y  was  against him,  and  
t h a t  h e  then  agreed to the  verdict a s  delirered b y  the  foreman. H e  
was f u r t h e r  asked, 'What  is  your  verdict now?' a n d  h e  replied, 'I find 
the prisoner guilty.' " T h e  opinion of t h e  court  s ta tes:  "There i s  noth- 
ing  t o  raise a suspicion t h a t  t h e  verdict was not  the  result of the con- 
scientious a n d  unanimous conviction of the  jurors. One  of them hesi- 
ta ted a t  first, a s  a n y  m a n  m a y  upon  so solemn a question; but, upon  
consultation with h i s  fellows, and  deliberation, h e  uni ted publicly and  
of h i s  own accord i n  t h e  verdict." I n  like manner  i n  the  case a t  b a r  
the  three jurors, a f te r  t h e  or iginal  verdict h a d  been rendered, still  uni ted 
publicly a n d  of their  own accord i n  the  verdict. Lozve v. Dorsett, 1 2 5  
N. C., 301. 

N o  error .  

KATHRYN L. ELDER v. PLAZA RAILWAY. 

(Filed 30 November, 1927.) 

1. N e g l i g e n c e c o n t r i b u t o r y  N e g l i g e n c e E v i d e n r e  - Street  Railways - 
Automobiles-Proximate C a u s e C o n c u r r i n g  Causes. 

Where the evidence in a personal injury damage case, including that 
of plaintiff, tends only to show that while driving her automobile upon a 
street of a city a t  night, the plaintiff endeavored to pass another auto- 
mobile from behind, was blinded by the light6 from still another auto- 
mobile and drove upon the track of defendant's street milnay,  and as  
evidenced by the rate of speed within the law each was going, 1vns 
almost immediately struck by defendant's street car moving in an oppo- 
site direction, the plaintiff under the circumstances not being aware of 
its approach; assuming that  the defendant was negligent in not giving 
warnings of the approach of the street car, or in not having provided it 
with n fender: Held, upon the uncontradicted facts, the plaintiff's con- 
tributory negligence barred her recovery, ulmn the principle that  her 
negligence coiiperated with the negligent act of the defendant, and became 
the real, efficient and proximate cause of the injury complai~ied of, or 
that \ ~ i t h o u t  which the injury would not have occurred. 

2. Evidence-Contributory Negligence-Nonsuit-Statutes. 
Contributory negligence may be taken advantage of on a motion as  of 

nonsuit when the plaintiff's own evidence tends only to establish it. 
C. S., 567. 

APPEAL by defendant  f r o m  Finley, J., a t  M a y  Term,  1927, of MECK- 

Civi l  action to  recover damages f o r  an  alleged negligent i n j u r y  re- 
sulting f r o m  a collision between defendant's street ca r  a n d  plaintiff's 
automobile. 
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The evidence tends to show that  on the night of 2 January,  1926, 
about 11:25 p.m., the plaintiff, Mrs. Kathryn L. Elder, mas driving 
eastwardly along Central Avenue in  the city of Charlotte in  a closed 
Ford coup&, when she collided with one of the defendant's strwt cars 
moving w e s t ~ ~ a r d l y  along said street, and was seriously injured. 

Plaintiff testified substantially as fo l low:  I was riding behind a 
Chrysler car which was throttled down to ihree or foul. miles an hour. 
As I could not throttle my  car down as slow as that, I blew my horn 
and drew over to the left to pass, and i n  doing so, I h,zd to get on the 
street-car track, as there IT-as not room enough for nie to pass, they 
were driving so f a r  away from the curbing. At this point the street-car 
line is a single track. As I drew alongside of the Chrys er, they speeded 
up to keep me from passing. I immediately dropped back hehintl 
them, when they slowed down again. I then blew my horn and d r ~ w  
over to the left, starting to pass, and there was anothel automobile ap- 
proaching me (from beyond the street car) going in  a ws te r ly  direction, 
with lights so bright that  they blinded me, and as I drew alongside the 
Chrysler they speeded up again to keep me from passing, and I knew 
there was no use in  my trying to pass with this bright light in my face, 
so I attempted to drop back behind the Chrysler again, whcn I m s  hit 
by the street car, and that  is all I remember. The w h ~ ~ e l s  of my Ford 
coup6 \\-ere on the street-car track when I was hit. l didn't see the 
street car coming along. I didn't hear any signal of any kind. The 
crash occurred about the center of the block. There is a considerable 
slope a t  that  point, and I was going up  grade. 

According to the uncontradicted evidence of the witnesses, the plain- 
tiff came from behind the Chrysler and ran upon the track from 1 2  to 
20 feet i n  front of the moving street car, which was going down grade, 
rvhile plaintiff was traveling up  grade, and the collision took place 
almost instantly. 

The  usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. From 
the judgment entered thereon, the defendant appeals, assigning errors, 
chiefly because of the refusal of the court to nonsuit thl? plaintiff. 

Tillett, Tillett (e. Xennedy for plainti f .  
John 41. Robinson and Talliaferro (e. Clarkson for defendant. 

STACY, C. J., after stating the case: The defendant's negligence may 
be conceded, or that  there is evidence tending to establish it, but i t  is 
stressfully contended that the plaintiff's own testimony shows such con- 
tributory negligence on her part  as to bar a recovery. 
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Plaintiff does not say how long she mas on the track before the col- 
lision, but a fa i r  inference from her testimony is  that  i t  occurred almost 
immediately after she r an  from behind the Chrysler automobile. The  
uncontroverted testimony of all the witnesses i s  to  the effect that  when 
the plaintiff r an  upon the track the moving street car was not less than 
12 nor more than 20 feet away. Assuming tha t  the motorman and the 
plaintiff, running in  opposite directions, or towards each other, were 
both moving a t  a rate of about 15  or 20 miles a n  hour, which is con- 
siderably less than some of the witnesses put the plaintiff's speed, this 
would leave but a short interval of time for the motorman to stop. I n  
fact, too short for practical purposes. The  plaintiff, according to her 
evidence, made no effort to stop, as she did not see or hear the street 
car. She  testified that  she was blinded by the bright lights of an  auto- 
mobile approaching from the opposite direction. Under this evidence, 
we think the proximate cause of the in jury  must be referred to the 
plaintiff's own negligence. The  absence of a fender on the front of the 
street car, as  testified to by some of the witnesses, could not have been 
the sole cause of the injury. N o  fender, practical or other, would ha re  
prevented the collision. And i t  is  sufficient to bar a recovery, i n  an 
action like the present, if the plaintiff's negligence is one of the proxi- 
mate causes of the injury.  I t  need not be the sole proximate cause. 
Construction Co. v. R. R., 184 N. C., 179, 113 S. E., 672. 

Contributory negligence, such as will defeat a recovery in  a case like 
the one a t  bar, is the negligent act of the plaintiff, which, concurring 
and cooperating with the negligent act of the defendant thereby becomes 
the real, efficient and proximate cause of tho injury, or the cause with- 
out which the in jury  mould not have occurred. Xoore v. Iron Works,  
183 N. C., 438, 111 S. E., 776. 

Speaking to this subject i n  Fulcher v. h m b e r  Co., 191 IT. C., 408, 
132 S. E., 9, Co?znor, J., delivering the opinion of the Court, sa id :  
"Contributory negligence on the par t  of plaintiff, except  here other- 
wise provided by statute, is held to bar recovery of damages resulting 
from the negligence of defendant if such contributory negligence con- 
curs with the negligence of defendant, as a prosimate cause of the 
injury. I t  implies ex vi termini that  the negligence of defendant is  a 
cause of the injury." 

Originally, under C. S., 567, i n  cases calling for its application, 
there was some question as to whether a plea of contributory negligence 
( the burden of such issue being on the defendant) could be taken ad- 
vantage of on a motion to nonsuit, but i t  is now well settled that  such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his  or her own evidence, as he or she thus proves himself or 
herself out of court. Ho7fon v. R. R., 188 N. C., 277, 124 S. E., 307; 
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Davis v .  R. R., 187 N. C., 147, 120 S. E., 827; Wright v. R. R., 155 
N. C., 325, 71  S. E., 306; Horn0 v. R. R., 170 N. C., 645, 87 S. E., 523. 

I n  our opinion, according to plaintiff's own showing, the collision 
was clearly due to her own negligence, and i n  such case, on motion, 
duly made i n  apt  time, judgment as of nonsuit should have been entered. 
Davis v. R. R., 187 N. C., 147, 120 S. E., 827; 8. v. Fulcher, 184 N. C., 
663, 113 S. E., 769. 

Reversed. 

CLARKSON, J., dissenting: I think on the evidence that a new trial 
should have been granted, and that  the doctrine of last clear chance is 
applicable, and a n  issue should have been submitted to the jury to that  
effect. 

"Could the defendant, by the exercise of ordinary care, have avoided 
the injury to  the plaintiff, notwithstanding the negligence of the plain- 
tiff ?" This  i s  a question of fact for the jury and not the court to de- 
termine. 

Plaintiff's testimony, i n  connection with the other eridence in the 
case, unnecessary to set out, entitled plaintiff, in my opinion, t o  the 
issue. Wheeler v. Gibbon, 126 N. C., p. 811; Norman v. R. R., 167 
xu'. C., p. 533; Fleming v. Utilities Co., 103 N. C., p. 262. 

STATE v. 11. S. LEWIS. 

(Filed 30 November, '1927.) 

1. Indictment - Defects - Schools - School Terms - I'ublic Schools - 
Statutes-Criminal Law. 

An indictment under the provisions of C. S., 5758, charging a parent 
with unlawfully and wilfully failing to cause his children, between the 
ages of 8 and 14 years, to attend the public schools of -he district of his 
and the children's residence, as required by the statute, is defective in 
not observing the distinction that the parent, having the custody of his 
children, may have them attend private sc:hools for tho required period, 
and no conviction may be had under the charge set ont in the indictment. 

2. Judgments-Arrest of Judgment -Indict ment-Defects in Indictment. 
Where a fatal defect in the charge of an indictmeut for a criminal 

offense, appears upon its face, it  may be taken advantage of by motion 
in arrest of judgment. 

APPEAL by defendant from Schenck, J., at  April Term, 1927, of 
CABARRUS. 
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Criminal prosecution tried upon a warrant charging that the defend- 
ant "on or about the day of February, 1927, did unlawfully and wil- 
fully fail to cause his children, between the ages of 7 and 14 years, to 
attend public school in Kannapolis, in  the district in which said chil- 
dren reside, as required by the statute in such cases made and pro- 
vided," etc. 

From an adverse verdict and judgment pronounced thereon, the de- 
fendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General ATmh 
for the State. 

II. 8. TVillia~ns and 2. A. ~Vorris ,  Jr., for defendant. 

STACY, C. J. The judgment must be arrested on authority of what 
was said in S .  v. Johnson, 188 N.  C., 591, 125 S. E.. 183, for that no 
crime is charged in the warrant upon which the defendant has been 
tried and convicted. 

I t  is provided by C. S., 5758, with certain exemptions not now mate- 
rial, that every parent, guardian, or other person in the State having 
charge or control of a child between the ages of eight and fourteen 
years "shall cause such child to attend school continuously for a period 
equal to the time which the public school in the district in  which the 
child resides shall be in session." 

I t  will be observed that the statute does not make the failure to 
cause the attendance of a child, between the ages mentioned, in the 
public school a crime, but the offense is defined as the failure on the part 
of the parent, guardian, or other person having control of such child, to 
cause said child to attend school continuously for a period equal to the 
time the public school of the district shall be in session. Indeed, it 
would be an infringement upon the rights of private schools to require 
that all children of school age shall attend one of the public schools of 
the district in mhich they reside. Pierce v. Society of Sisters, 268 
u. S., 510. 

The defect or omission appearing, as it does, on the face of the 
record, may be taken advantage of by motion in arrest of judgment. 
S. v. Jenkiw,  164 N.  C., 527, 80 S. E., 231; S. v. Baiker, 106 N.  C., 
758, 11 S. E., 360. 

Error. 
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STATE v. WALTER BAItSHARDT. 

(Filed 30 Xovember, 1925.) 

1. Criminal Law-Indictment-Spirituous Liquor-Intoxicating Liquor- 
Felonies-~~isdernertnors-Verdic~u~1gment. 

An indictment charging separately the unlawful manufacture of spirit- 
uous liquor, permitting the operation of a distillery on his land, the 
unlnwful possession, and the unlawful manufacture after col~victivn for 
the same offense, charges only misdemei~nors except as to the last count, 
and when there is no evidence as to the former conviction, a general 
verdict of guilty should be set aside as to this coun:, and a judgment 
imposing a masi~num and minimum sentelice is reversible error. C. S., 
3400, 7738. 

2. Judgment-Motions to Set Aside--Criminal Law--Verdict-Felony. 
A motion to set aside a verdict in a criminal action including a felony, 

with other counts chargi1:g misdemeanors, should be granted where there 
is no evidence that the defendant committed a felony and sentence for 
the felony has been imposed, and on appeal the case will be remanded. 

 PEAL by defendant from Finley, J. ,  a t  August Term, 1927, of 
CABARRUS. Error .  

Attorney-General Brummitt  and Assistant Attorney-~Seneral hTash for 
the State. 

Palmer & Blackwelder, Hartsell & Hartsell and Williams & Morris 
for defendant. 

ADANS, J. I n  the indictment the defendant is charged (1) with the 
manufacture of spirituous liquor; (2) with permitting the operation of 
a distillery on his land; (3 )  with the urllawful possession of liquor; 
and (4)  with the unlawful manufacture of liquor after a previous con- 
viction for the same offense. 

The first three counts charge misdemeanors; the fourth charges a 
felony. C. S., 3409. The jury returned a general verdict, finding the 
defendant guilty. I t  was then adjudged that  he be confined i n  jail for 
a term of not less than twelve nor more than eighieen months and 
assigned to work on the public roads. 

I t  is admitted by the State that  there is no evidence of the defendant's 
former conviction. The verdict, therefore, cannot be sustained so f a r  
as i t  may apply to the fourth count. Upon the others, i n  which mis- 
demeanors are  charged, an  indeterminate sentence cannot be imposed. 
The judges of the Superior Court are authorized and directed, in their 
discretion, "to pass a maximum and minimum sentence" only in  sen- 
tencing prisoners to the State's prison. C. S., 7738; P. L. 1925, ch. 163, 
sec. 7738. 
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There is error for which the cause must be remanded. The defend- 
ant's motion to set aside the verdict on the fourth count should be 
al lomd, there being no sufficient evidence to sustain the verdict as to 
the felony. Upon the remaining counts a determinate sentence should 
be in~posed. The other exceptions are without merit and are therefore 
overruled. 

Error .  

H. K. SIJIPSOS v. FIELDISG L. F R Y  E r  A I .  

(Filed 30 Xovember, 1927.) 

Fraud-Presumptions-Mortgages - Trusts - Deeds and Conveyances- 
Pleadings-Demurrer-I3urden of Proof. 

Where a debtor conveys land to a trustee to secure a note q i ~ e n  for 
the debt, the trustee holds the lands in trust for both of the parties t o  
the conregarice, and where the debtor sells and conveys his equity in tlic 
locus in quo to his creditor in payment, there is no pre\umption of fraud 
ill the transaction that would invalidate it a t  the suit of the creditor, 
and the burden of proof is on him to est:lblisl~ the fraud. and upon hi5 
failure to allege in liis complaint facts beyond the esiite~ice of this le ln -  
tionship, the plai~~tift's clrmurier to the coml~laint, ore tcnus ,  is gootl. 

APPEAL by plaintiff from Shaw, J., at  September Term, 1927, of 
G ~ I L F ~ R D .  Affirmed. 

;\ction to caiicel and set aside deed executed by plaintiff, conveying 
to defendant, Fielding L. Fry ,  a certain lot of land, which hc had con- 
veyed theretofore to a trustee to secure his note, payable to the order of 
the said Fielding L. Fry .  At  the date of the execution of said deed the 
note secured by the deed of trust v a s  clue and unpaid, and the trustee 
was then authorized arid empolvered to sell and convey the land de- 
scribed therein, and, after paying said note out of the proceeds of said 
sale, to pay the balance, if any, to  plaintiff. Subsequent to the execu- 
tion of said dred, the said F r y  had conreyed the land described therein, 
and liis codefendants now claim interests in said land uuder said con- 
veyance. The validity of these claims, as against the plaintiff, i s  de- 
pendent upon the validity of the deed which plaintiff by this actioii 
seeks to ha re  canceled and set aside. 

Plaintiff contends that  upon the facts alleged in the complaint, and ad- 
mitted in the answers, the said deed is voidable and should be set aside, 
for that  it is a conveyance of his equity of redemption in said larid to 
his creditor, whose note is  secured by the deed of trust, which had been 
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theretofore executed by him, and was uncanceled at, the date of the 
deed; that the law presumes from the admitted reltitionship between 
him, as grantor, and his secured creditor, as grantee, at  the date of its 
execution, that said deed was procured by the fraud and undue influence 
of the grantee, and that as no facts are alleged in the answers in re- 
buttal of such presumption, he is entitled to judgment on the pleadings, 
in accordance with his motion made at  the trial in the Superior Court. 

Defendants contend that in the absence of specific allegations in  the 
complaint of factv which show that the execution of the deed was pro- 
cured by fraud and undue influence, on the part of the grantee, the 
complaint does not state facts sufficient to constitute a cause of action, 
and that the demurrer, ore tenus, to the complaint on that ground should 
be sustained; that there is no presumption, from the relationship of 
grantor, as debtor and grantee, as creditor secured in  the deed of trust, 
that said deed was procured by fraud and undue influence, requiring 
allegations in the answer in rebuttal; and that upon al'! the facts alleged 
in the complaint and admitted in the answers, defendants are entitled to 
judgment on the pleadings, in accordance with the prayers in their 
answers to the complaint. 

From judgment denying plaintiff's motion for judgment on the plead- 
ings, and sustaining defendants' demurrer, ore tenus, to the complaint, 
and further, granting to defendants the relief demanded in their 
answers, plaintiff appealed to the Supreme Court. 

Leland Stanford and Robert C. Stmdwick for plaintiff. 
Banks H. Mobane for defendants, Pry and King. 
Hobgood, Aldermam d Viwon for defmdant, Sidney S. Alderman, 

trustee. 

CONR'OR, J. I t  is alleged in the complaint and admitted in the 
answers, that prior to the commencement of this action, and prior to 
the controversy from which the action arose, plaintiff was the owner in 
fee of the lot of land described in the complaint; that, for the purpose 
of securing his note for $900, payable to the order of the Gate City 
Building and Loan Association, plaintiff conveyed the said lot of land, 
by deed of trust, to a trustee; that, thereafter, for the purpose of secur- 
ing his note for $500, payable to the order of Fielding L. Fry, plaintiff 
conveyed the said lot of land, by deed of trust, to another trustee; that 
when the note payable to the order of Fielding L. F r y  became due, 
plaintiff failed to pay same, and thereafter conveyed the said lot of 
land, described in  both said deeds of trust, to said Fielding L. Fry, "by 
deed absolute in form, with usual covenants of warranty and containing 
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no expression of any trust or condition, but purporting to convey said 
premises to said F r y  in fee simple." 

The defendant, Fielding L. Fry ,  subsequently conveyed the lot of 
land to defendant, Sidney S. Alderman, trustee, to secure a note ex?- 
cuted by defendant, J. W. King, and payable to the order of the Inde- 
pendence Indemnity Company, of Philadelphia; prior to the execution 
of this deed of trust, defendant J. W. King had become the owner of an 
equitable estate in fee in said lot of land, the defendant F r y  retaining 
the legal title thereto, a t  the request of the said King. The deed of 
trust to Alderman, t r u s t ~ e ,  was executed by F r y  a t  the request of King, 
who a t  the date of such request was the owner of an  equitable estate 
in fee in  said lot of land. 

At its maturi ty default was made in the payment of the note executed 
by plaintiff, and payable to the order of the Gate City Building and 
Loan Association. B y  virtue of the deed of trust, executed by plaintiff, 
and securing this note, the holder. thereof had the first lien on the land 
described in the complaint for the payment of the note. The  said land 
has been sold under the power of sale contained in  the deed of trust by 
the trustee who, pursuant to an order made herein, has paid the balance 
of the amount receired therefor, after the payment of the note secured 
by the deed of trust, into the office of the clerk of the Superior Court of 
Guilford County. This sum of money is the subject-matter of this 
action; plaintiff-conte~lds that  his  deed to defendant F r y  should be can- 
celed and set aside for that  the execution of the same was urocured by 
fraud and undue influence, and that  judgment should be rendered that " - 
said sum be paid to him as the owner of the equity of redemption in the 
land sold by the trustee in  the deed securing the note payable to the 
Gate City Building and Loan Association; defendants, on the other 
hand, contend that  said sum should be paid to Alderman, trustee, who 
claims under the deed from plaintiff to Fry ,  to be applied by him as a 
payment on the note executed by defendant King, payable to the Inde- 
pendence Indemnity Company of Philadelphia, and secured in the deed 
of trust executed by defendant F r y  to said Alderman, trustee. 

N o  facts are alleged in the complaint which show or tend to show 
that the execution of the deed by plaintiff to Fielding L. F r y  was pro- 
cured by fraud or undue influence; the only allegations in the com- 
plaint, pertinent to the consideration of the matters presented on this  
appeal, are to the effect that  a t  the date of the execution of the deed 
Fielding L. F r y  was the holder of a note secured by the deed of trust 
executed by plaintiff, conveying to the trustee the land conveyed by 
said deed to F ry ,  i n  fee simple; nor have defendants in their answers 
alleged any facts which rebut or tend to rebut a presumption, if any, 
from the relationship between plaintiff and the said Fry ,  with respect 
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to said land, arising from the deed of trust, that  the execution of said 
deed by plaintiff mas procured by fraud or undue influence on the part  
of said Fry .  

The  first question, therefore, prcsented for decision upon this appeal 
is whether, i n  the absence of allegations in  the complaint showing or 
tending to show that  the execution of the deed by plaintiff to defendant 
F r y  was procured by fraud or undue irifluence, and in the absence of 
such alleiations in the answers, there was error in the judgment deuy- 
ing plaintiff's motion for judgment on the pleadings, and in sustaining 
defendants' demurrer, ore tenus, to the cornplaint for that same does not 
state facts sufficient to constitute a cause of action, upon which plaintiff 
is entitled to the relief demanded in  his complaint. The  question of 
law iiivolved is  whether a conveyance by deed b f  the grantor in a deed 
of trust to secure a creditor named therein, of the land conveyed thereby, 
to such creditor i n  fee, is presumed to be fraudulent, or the result of 
undue influence, solely because of the relation betweel the grantor and 
tlie grantee in  the deed, with respect to the land conveyed thereby, aris- 
ing out of the deed of trust. I f  there be such presumption, no allega- 
tions in  the complaint of facts or circumstances shoming or tending to 
show that  the deed was procured by fraud or undue influence are re- 
quired in  order to constitute a cause of action to have such deed can- 
celed arid set aside, and the burden is on the grantee or those claiming 
under him to allege in the answer and to prore on the tr ial  facts in 
rebuttal of the presumption; whereas, if there be no such presumption, 
in the absence of such allegations in the complaint, tlie same is subject 
to demurrer, for  that  i t  does not state facts sufficient to constitute a 
cause of action. I t  is manifest that  the question here presented is of 
great practical importance, for its decision will doubtless affect title to 
lands in  this State. 

I n  McLeod v. Bullard, 84 N .  C., 515, an  instruction by the tr ial  judge 
that, if while the relation of mortgagor and mortgagee subsisted between 
the parties to that  action, the mortgagee purchased the equity of re- 
demption of the mortgagor, the law presumes that  such purchase was 
made fraudulently, and the purchase will not be sustained, unless the 
mortgagee shows by a preponderance of testimony the bona fides of the 
transaction mas approved. I n  his opinion in  that  case RufJin, J., quotes 
with approval from the opinion of Pearson, C. J., in  Whitehead v. 
Hellen, 76 N. C., 99, as follows: ('Courts of equity h o k  with jealousy 
upon all dealings between trustees and their cestuis que trust; and if 
this mortgagor had, by deed, released his equity oE redemption, we 
should have required the plaintiff to take the bur ten  of proof and 
satisfy us that  the man whom he had in  his power, manacled and fet- 
tered by a mortgage and a peremptory power of sale, had without undue 
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influence and for fa i r  consideration, executed a release of his right to 
redeem the land." The  principle thus stated has been frequently ap- 
proved by this Court. I t  is  well settled by many decisions that  a con- 
veyance of the equity of redemption by the mort&gor to the mortgagee 
is presumed to be fraudulent, and will be canceled and set aside unless 
the mortgagee shall allege and prove otherwise. The presumption arises 
from the relationship between the parties, which is fiduciary in  its 
nature, and the burden is upon the mortgagee to rebut the presumption, 
both by allegation and proof. I n  Lee v. Pearce, 68 N. C., 76, Prar- 
son, C. J., after a full  and exhaustive discussion in  his opinion of the 
doctrine, says: "After a full  consideration of the authorities, and 'the 
reason of the thing,' we are  of opinion that  only 'the known and definite 
fiduciary relations' by which one person is put in the power of another, 
are sufficient under our present judiciary system to raise a presumption 
of fraud, as a matter of law to be laid down by the judge, as decisive of 
the issue, unless rebutted." 

There is no fiduciary relation between a creditor and his debtor, by 
which i t  can be said that  the latter is i n  the power of the former. The 
relation arises out of contract; it  ceases to exist upon the performance 
of the contract. Upon breach of the contract the creditor may recowr 
judgment of his debtor for the amount of the debt; he is  entitled to all 
execution upon the judgment, to be issued to the sheriff, who may levy 
upon and sell the property of tlie judgment debtor, after allotment of his 
personal property exemption, and homestcad, as provided by law, for the 
satisfaction of the judgment. Nor does the fact that  the debtor ha. 
conveyed property to a third person to secure his creditor establish any 
fiduciary relation between him and such creditor. The  grantee in the 
deed of trust is a trustee for both debtor and tlie creditor, with respwt 
to the property conveyed. The  creditor can exercise no power over his 
debtor, with respect to said property, because of its conveyance to the 
trustee, with power to sell, upon default of the debtor. The  power of 
the trustee is limited by the stipulations and provisions contained in the 
deed of trust executed by his grantor;  neither i n  fact nor i n  law can it 
be held that  there is such a fiduciary relation between a debtor and his 
creditor, secured in  a deed of trust, that  the principle upon which 
X c L e o d  v. Bullard, supra, was decided is applicable to the relation 
between them. 

We find no error in the judgment denying plaintiff's motion for judg- 
ment on the pleadings and sustaining defendants' demurrer, ore tenl~s, 
to the complaint. Plaintiff, having conveyed tlie land by deed to de- 
fendant Fry,  and having failed to allege in his  complaint a cause of 
action upon which he  is entitled to have said deed canceled and set 
aside, has no interest in or claim to the funds now in  the hands of the 
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clerk of the Superior Court of Guilford County, arising from the sale 
of the land described in  the complaint. The judgment directing that 
said funds be paid to defendant Alderman, trustee, to be applied as a 
payment on the note secured in  the deed of trust executed by Fielding L. 
F r y  to said Alderman, trustee, is 

Affirmed. 

W. W. PEARSALL A N D  INTERNATIONAL AGRICCLTliTRAL COIII'ORA- 
TION v. ELIZABETH BLACK BLOOD\VOR'I'H ANI)  C. C. BRANCH, 
ADMINISTRATOR OF H. B. BLOODWORTH, DEXEASED. 

(Filed 30 November, 19'27.) 

Insurance, LifePolicies-Contracts-Change of Beneficiaries-Husband 
and WifeEstates-Debtor and Creditor--Statutes. 

While formerly an insolvent insured could not charge, according to a 
provision in his policy, the beneficiary of his policy of life insurance from 
his estate to his wife, without consideration, against the rights of his 
creditors, this is now changed by our statute, C. S., 6464, providing that 
n policy of life insurance made payable to the wife, or after its issuance 
assigned and transferred, or in any way made payable to her, shall inure 
to her separate benefit. 

CIVIL ACTIOX, before Bond, J. ,  at  April Term, 1927, of PENDER. 
The judgment in the cause states a t  length the facts out of which the 

controversy grows, said judgment being as follows: 
This cause coming on to be heard this 29 April, 1927, before the 

undersigned, W. M. Bond, judge holding the courts of the Eighth 
Judicial District. The court, by consent of counsel for plaintiff and 
defendant, a trial by jury having been waived by all parties, finds the 
following facts : 

1. Tha t  H. B. Bloodworth was, prior to 9 March, 1925, a resident of 
the county of Pender, State of North Carolina, and Elizabeth Black 
Bloodworth, one of the defendants in  this action, was and is a resident 
of the county of Pender, State of North Carolina, and hat  C. C. Branch 
is a resident of the county of Pender, State of North Carolina, and 
the duly qualified and acting administrator. of the estate of H. B. Rlood- 
worth, deceased, and that  the plaintiff was and is :I  resident of the 
county of Pender, State aforesaid, and the intervening petitioner is a 
foreign corporation doing business in  the State of North Carolina. 

2. That  some time prior to 1 September, 1919, the cjaid H. B. Rlood- 
worth made application to the Jefferson Standard Life Insurance Com- 
pany for a policy of insurance upon his own life, payable to his ?statcL 
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as beneficiary, and that on the day of September, 1919, in accord- 
ance with his application, the Jrffrrson Standard Life Insurance Corn- 
pany issued policy KO.  97616, ill the face amount of $3,000 on the lif(. 
of the said 11. B. Blood\vortll, payable to his estate as beneficiary, which 
said policy rcst.rvetl the right to the insured of making change of bent,- 
ficiary at any time at liis option. 

3. That  folloning tlie depre&on gencrally over the country and dur- 
ing the prriotl of deflation commencing in 1920, H. B. Bloodwortl~ 
became financially i~irolvetl, and was on 19 Xovember, 1924, and for 
,iome time prior thereto, had lrecii insolrent arid unable to mcet Iiis debt>, 
m~t l  such condition of ins011 ency continued until the date of his death. 

1. Tliat on or about 1 Sovember, 1924, the said H. B. Bloodworth 
app l i~ t l  to tlie Jcffcrson Standard Life Insurance Company to h a w  11iq 
vife,  Elimheth Black Bloodworth, made tllc beneficiary undcr wit1 
policy, instead of his rstatc, and that on 19 November, 1924, ill accortl- 
ance nit11 his application, tlic bcneficiary iri said policy was cliangcd 
from liis estate to his wife, Elizabeth Black Bloodworth, in the form 
and manner prolidetl in said policy for making change of beneficiary. 

,5. That  tlie time of such change of beneficiary the said H. B. Elootl- 
worth n a s  insolvent and n a s  unable to meet his obligations, ant1 that 
the said H. B. Bloodworth knew of his then insolvent conclition. 

6. That  no consideration passed a t  the time of the change of the 
beneficiary in said life insurance policy, and such change was m a l e  
witliout the knowledge of the defendant, Elizabeth Black Bloodworth. 

7. Tliat H. B. Bloodworth had from time to timr taken out insurance 
on his lifc with various illsurance companies in a sum of approxi- 
mately $20,000, and had in the policy or policies when and so issued 
pro~idecl for the payment, in the event of death, to his wife, Elizabeth 
Black 131oodworth. 
8. That  during tlie month of January ,  1925, the plaintiff Pearsall 

iold and delivered to H. B. Blood\~ortli fertilizer supplies of tlie value 
of $438.51, all of which sum the said H. B. Bloodworth repeatedly 
promis~tl  to and that on 7 Narch,  1935, the said IF. B. Bloodwortli 
cwcuteci and delivered his promisqory note ill tlie amount of $458.51. 
p a p b l c  on 15 Nay,  1925, to W. TT'. Pearsall, or order, and that no part 
of tlie principal or interest of said note has been paid. 

9. Tliat on 23 April,  1924, tlir said H. B. Bloodwortli did ~xecutc> 
mid deliver for ra lue  his pronlissorg note to the International Agricul- 
tural  Corporation, and on 5 December, 1924, the said H. B. Bloodworth 
did pay $100 on said note, learing a balance due and unpaid of $301.59 
with interest, ~vliich said sum the said H. B. Bloodworth repeatedly 
promiscd to pay, but after the payment of $100 failed to make any fur-  
ther p a p l e n t  of principal or interest on said note, and at the time of 
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his death was justly indebted to the plaintiff, International Agricultural 
Corporation, i n  the sum of $301.59, with interest. 

10. Tha t  on 9 March, 1925, the said H. B. Bloodworth died intestate 
in the county of Pender, and that  thereafter the defendant, C. C. 
Branch, qualified as administrator of his estate, and is now acting as 
such, and that  thereafter the plaintiff filed due proof of his claim on 
said note with said administrator, but that  the estate of the said H. B. 
Bloodworth is totally insolvent, and that  the adminis t r ,~ tor  has no funds 
and will obtain no funds from said estate sufficient to meet said obliga- 
tion. 

11. That  after the death of the said H. B. I31oodworth the defendant, 
Elizabeth Black Bloodworth, filed due proof of loss a i t h  the Jefferson 
Standard Life Insurance Company, and said Insurarce  Company has 
paid to the said Elizabeth Black Bloodworth the sum of $2,756.36, being 
the face amount of said policy, less a loan on said policy, previously 
made by insured. 

12. Tha t  thereafter the plaintiff in this action requested C. C. Branch, 
administrator of the estate of H. B. Bloodworth, to bring an action 
against the defendant, Elizabeth Black Bloodworth, on behalf of the 
creditors of his estate for the purpose of subjecting the proceeds of said 
life insurance policy to the said Elizabeth Black Bloodworth as afore- 
said, to the payment of his debts; that  the said C. C. Branch refused 
and declined to bring said action, and still refuses and declines to do so; 
that  thereafter on or about 14  November, 1925, the plaintiff instituted 
the above-entitled action on behalf of himself and other creditors of 
the estate of H. B. Bloodworth, to subject the proceeds of said life 
insurance policy now in  the hands of the said Elizabeth Black Blood- 
worth to the payment of the debts of the said H. B. Bloodworth, and, 
thereafter, the said International Agricultural Corporation, by petition, 
intervened. 

13. Tha t  there existed a t  the date of the change of the beneficiary in 
the $3,000 policy issued by the Jefferson Standard Life Insurance Com- 
pany, creditors of H. B. Bloodworth, whose claims elceed $3,000, and 
that  such claims exceed the assets of the estate available to creditors in 
an amount in  excess of $3,000. 

Upon the foregoing facts and after hearing argument of counsel, the 
court being of the opinion that  said transfer of beneficiary was ineffec- 
tual  as to creditors: 

I t  is  therefore ordered, adjudged and decreed: Tha t  the act of H. B .  
Bloodworth, i n  changing the beneficiary in the policy of insurance on 
his life issued by the Jefferson Standard Life Insurance Company for 
$3,000 from his estate to h is  wife, Elizabeth Black Bloodworth, was 
and the same is hereby declared invalid, and the said Elizabeth Black 
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Bloodworth shall pay to the administrator of the estate of H. B. Blood- 
worth the sum of $2,756.36, paid by the Jefferson Standard Life Insur-  
ance Company to her because of said policy. 

I t  is further ordered, adjudged and decreed, that  TIT. TIr. Pearsall re- 
cover the sum of $458.51, with interest, and that  the Internatioiial Agri-  
cultural Corporation recover the sum of $301.59 with interest, and both 
sums shall be paid by the administrator out of the first moneys coini~lg 
into his hands from this recovery, i n  full, because of the priority estab- 
lished by the plaintiff, W. W. Pearsall, and International Agricultural 
Corporation, as diligent creditors. 

From the foregoiug judgment the defendant appealed. 

L. J .  Poisson and J .  G. McCormicX: for plainfifl 
K. 0. Rurgzcin for defendarlt. 

BROGDEK, J. IS the change of beneficiary from his estate to his wife, 
made by an  insolvent husband, in au ordinary policy of life insuranc*e 
providing for a cllange of beneficiary a t  the option of tlie insured. valitl 
and effectual against creditors of such insolvent? 

T l ~ e  questiori of the validity of the assignment of a policy of life in- 
surance when the insured is insolvent was considered by this Court ill 
B u r f o ~  ?i. Ela1~7'td~olf, 56 S. C., 260. The Court held that a life insur- 
ance policy was a chose in action and became an  integral part of tlie 
vstate of the insolvciit immediately upon the delivery of the policy, ant1 
therefore a voluntary assignment of the same was void as  against crecli- 
tors. The  principle is thus expressed in the opinion: "Being indebted to 
a state of clear insolwncy a t  the time of its voluntary assignment to his 
daughters, his act was fraudulent as to his  creditors and void in l a x ,  
~vhethcr made ~ v i t h  an  intent actually fraudulent or not. From the fact 
that 1 1 ~  mas a t  the time insolrent, and tliat his transfer to his daughters 
was without a valuable consideration, i t  results, as a co~iclusion of law, 
that the assignment mas void as to his creditors. . . . I f  taken 
clircctlg in their names and for their benefit, i t  would have been, ab  
i ~ r i f i o ,  their property, and mould never have constituted a part  of their 
father's estate, upon the fai th of wliich he could, and perhaps did, 
obtain credit, and tliat is  the test." 

Thcre is a nell  recognized distinction in law betweell the a s s i g n ~ n o ~ t  
of a policy and a change of beneficiary, certainly ~vhe r r  the policy 
itself delegates the power to chang: tlie beneficiary a t  the option of the 
insured. Thus in Joyce on the Law of Insuraiice, 2 ecl., Vol. 1, sec. 
2327a, the author sags: "A distinction is made brtween an assignment 
and a change of beneficiary in that an assignment is the transfer by one 
of his rights or interest in the, property, rests upon c ~ ~ i t r i ~ t  a11J ~ C I I C ~ -  
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ally requires the delivery of the thing assigned, while the right to 
change the beneficiary is  the power to appoint which must be exercised 
in  the manner specified in the contract." ,Ilutual Benefit Life Ins. Co. 
v. Swett, 222 Fed., p. 200, Ann. Cas., 1917 B, 298. 

The Supreme Judicial Court of Massachusetts conslidered the ques- 
tion in B a i l ~ y  v. Wood, 202 Mass., 562. The Court declared tha t :  "In 
the absence of any statute we think the prevailing opinion in the States 
is that  where a policy of insurance is originally taken out in the hus- 
band's name and payable to his estate, a voluntary assignment, when 
insolvent, by him to his wife is void as to his creditors." A nnmber of , - 
authorities are cited i11 support of this utterance, including Rurfon 1 % .  

Farinholt, supra. 
I f  the test is the right of a creditor to rely upon the policy as a basis 

of credit as suggested in the Burton case, then there might be a practical 
difference between an  assignment and a change of berleficiary, because 
if a policy of insurance contains a provision permitting the insured to 
change the beneficiary a t  his option, it would seem clear that  a creditor 
could not rely upon such a contract as a basis of credit. As to mhetlwr 
there is any difference between an assignment and change of beneficiary 
we do not decide, because, i n  our opinion, it is unnecemary to do so in 
tho present case. 

There is  a statute in this State which detern~ines the rights of the 
parties to this controversy. C. S., 6464, provides in  p a i t :  ( 'Erery policy 
of life insurance made payable to or for the benefit of a married woman. 
or after its issue assigned, transferred, or in any way made payable to 
a married woman, or to any person in  trust for her or for her benefit. 
whether procured by herself, her husband, or by any other persoil, and 
vhether the assignment or transfer is made by her husband or by any 
other person, inures to her separate use and benefit and to that  of 11c1, 
children, if she dies in his lifctime." Under the plain prorision of thi.; 
statute it is entirely immaterial whether the wife iecomis entitled to tlic 
proceeds through assignment or by mere change of beneficiary. The 
words of the statute "or in any way made payable to a married woman" 
are broad and comprehensivr, and necessnrily cover 110th mcthods of 
vesting in her the title to the proceeds of the insurai~ce. C. S., 6464 
was originally chapter 54, section 69, Public Laws 1839. Thc  statute 
was passed several years after the decision in the Bz~rton case and i* 
controlling upon the question presented in the case a t  bar. 

The  construction which we have p,laced upon the Etatute is in accord- 
ance with the principle announced in Bailey I ? .  Wad, supra. T11~ 
statute under consideration in Bai le?~ 1 % .  Wood is ver:r similar to our 
own. The  Massachusetts Court, i n  holding that tlic wife would be en- 
titled to the proceeds of insurance assigned by an i r l ~ j o l ~ m t  hnqband. 
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statrs  i t s  conclnsio~l t h u s :  ''Tlierc is a marked distinction, therefore, as  
to the  r ight  of a n i f e  nndr r  this s ta tutc  a n d  the  r ight  of a n y  other  . . 
beneficiary. I he r ight  of the n i f e  extends not only to  policics expressed 
for  her benefit nlle11 issued, but also to tllo3e ~ r h i c h ,  a f t r r  issue, a re  
assigned or 111 a n y  n a y  m:~tle  payable to  licr f o r  hcr  benefit, nliile the 
r ight  of any other he l ldk ia ry  is confined to policies csprcsscil a t  tht, 
t i ~ n c  of thcir  i m w  to I)(, fo r  Iiiq benefit." 'I-lw case of B a r l ~ ! ~  u. lT*ootl 
lias been cited n i t h  approTnl i l l  Inany later  caws, iome of them being 
Elr l rcdge  1 % .  Ins. ('0.. 105 AT. E., 361 ;  I1'yTrr I , .  Ttms~it.rr rit~d Rec.ciz.c,r 
~ ~ f ~ n c r a l ,  115 S. E., 300; It! t,f7 hf1tt1n1ot1\ 1 . .  L'rif i j l ,  255 Fed., 521. 

We,  tlicreforc, hold, n p o ~ ~  t h ~ ,  Sacst5 p r i ~ v ~ l t c d ,  that  tlic jndgnlent pro- 
I I ~ U I I ~ Y Y ~  in thi. cast, \[;is clrrolleonb. and tllc >:rme Ir 

Re\ crqtd. 
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the appointment of some discreet person to act as guardian ad l i f e m  
and to file an answer for those who might in any contingency become 
interested in the land. The  appointments were made and each guardian 
filed an  answer after a summons had been issued and after service 
thereof had been accepted. The  clerk then made an order appointing a 
commissioner to sell the land, and the con~nlissione~ *-hereafter filed a 
report of the several offers of purchase he had received for certain lots. 
On 6 October, 1924, tlie clerk adjudged tliat the offers be accepted, 
that the sales be confirmed, and that  deeds be executed and delivered to 
tlie purchasers; and 011 1 4  October, 1024, the specia' proceeding was 
approved and confirmed by the judge presiding in tlie judicial district. 
On 19 October, 1027, the defendant, Annie -1. Welch, then twenty-two 
years of age, entered a special appearance by her attorneys and moved 
that  all previous orders in the cause be set aside on the ground that  the 
court liad not acquired jurisdiction in  tliat no   summon^; liad been issued 
or served on her or on any of tlie other defendants, all of nllonl were 
minors when the orders were made. Proper notices were issued, and 
FIT. C. Owens, one of tlie purcliasers, upon petition and niotiori was 
niade a party plaintiff and given leave to assert his rights and opposc 
the motion to vacate the judgment. The  clerk found illat no suininons 
had been issued against any of the infant defendants; tliat tlie proeeed- 
ing had been instituted by the issuance of a sumnions against the 
guardians ad l i l e m ,  and that  no money or notes for d(.ferred pay~nent*  
liad been turned over to liiin as directed by tlie order of' sale. IIc therc- 
upon concluded that liis judgn~ent mas roid and set aGde the order of 
sale. Upon appeal Judge Rarding held that  tlie proweding was void 
for want of service of process upon the infant defendants, adopted tlic 
clerk's findings of fact and dismissed the action. W. C. Owens exceptcd 
and appealed. 

I?. 8. W h i f i n g  for appe l lan t .  
P w s f o n  R. R o s s  a n d  J .  L. Delancy f o ~  appellees.  

h a m ,  J. The appeal raises the two questions ~vlietlier the clerk's 
judgment was roid or irregular and if irregular whetl~er the a p p e l l a ~ ~ t  
was an  innocent purchaser for value without notice. 

Under the practice which prevailed before 1868 a judgment in n 
special proceeding would not be set aside upon the application of a 
minor who had not been served with process if a guardian ad l i f c w  
had been appointed to defend his interests and in  good fai th had niade 
a defense in his behalf. H a y e  v. H o l l o m o n ,  94 N .  C., 14. I t  was the 
general practice, loose as i t  was common, to apply for the appointment 
of a guardian ad l i t e m  without serving the infant  with process, the 
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guardian,  af ter  a p p o i ~ ~ t m e n t  of course, usually accepting service a ~ l d  
a ~ ~ s v c r i l l g .  f o r  his  n a r d .  C f d c s  c. Y i t X c f f ,  97 N. C , 21. suggc~s t t~ l  
i n  d l u f t l ~ c ~ t  v r. Jo~jcc. ,  S5 S. C., 25b, this  piact ice h a d  long prevailed ill 
t h  St'lte nud the po\\ er of appointrric,nt had  been exercised witliout the 
i~suc> of procc1<s a g : l i ~ ~ i t  t h e  i ~ ~ f a n t s ,  f o r  the assigned reason t h a t  n o  pr:lca- 
t ~ r n l  b(w(fit ~vould  result to tllern f r o m  such service because their  
i i i t c ~  ests n c r c  ui~cler the  protection of the courts. 1:'nqlurd C. G u m e ~ ,  
90 1. C., 197. 

Eu t  tilt, p r o c ~ b s  of appointment  was clmnged by section 59 of the, 
( otlc of C'ir 11 I'rocetlurc, n hich v e n t  into operation 24 ,iugust,  1868. 
' h s  S(  &on 11 ;is ~ ~ 1 ) s q i l e n t l ; ~  repealed (Laws  lSi0-71,  ell. 233))  a~r t l  
~ ~ ~ l ) t ~ r b c d c t l  11: v c t i o i ~  IS1 of T h e  Cotle, qec. 406 of the Revisal, scc. 4.il 
of the Co11io1iti:~tccl Statutci .  111 caws  decided soon af ter  thc :doptiu11 
of t h e  ('otle of C ' i ~ i l  I ' rocdure  it  \ \as  llclcl tha t  a gu:rrelin~r (1c7 I c f r  ~ I I  

vonltl not j 3 ~  : I ~ ~ ) O I I I ~ C Y ~  un t i l  process hat1 been v r l e d  ou tllr illinor. 
~ I ~ J I T Z U I I  1 .  .Tat~1cyti11,  6; s. ('., 9 6 ;  T I ~ ~ T I < ~  r.  I l o ~ ~ q l r ~ ~ s ,  72 S. C., 127:  
JIoorc  1 .  (~' l t l t l t  (1, 7; S ('., 34. T o  the  same effcct ii the  latt r caso of 
I I  I .  I 1 S. . 3 I f  p r o c ( ~ s  n as ie r \  ecl i w i t h c ~  on thc 
1111110r 11or 0 1 1  hi. gu:~rcli:~ll t l ~ t '  j i l ~ l g ~ ~ i ~ ~ i t  17 a, I oicl. 1~la.L i n ,  P .  Bullnrd 
\ \  s. ("., 35:  ,q/t1t1(111 1 % .  G(i11. 92 S. ('., 462;  ~~~~~~y it. . t d ( i ~ n s ,  9 b  x. C., 
1 ;  1  1. l o  i s ,  1 . . 9 .  111 otht r caic i i t  \ \ a s  held that  
tlic lrocce(1ing n as  i r r tyu la r ,  hut not \ oid, ill thc : L ~ , W I I ( Y  of qcrricc 011 

the minor ,  if process hat1 b('c11 .cr\ctl oli tllc guareli:l~~ tril litctil. "Xcl.c> 
iirc cular i t i t  ill 01)-rr~ ilig tllcx l)ro\ i i i o ~ ~ i  of t11v i ta tutc ,  11ot :~ff(lctitilr tilt, 
~ I I ~ ~ ~ : I J I C C  of ~ t b  ~ ) u r l ) o v ,  (lo 110t ~ ~ ~ ~ ( w a r i l y  viti:lt(' tht, : ~ ( ~ t l o n  or iporiiil 
111 orectlirlg." I17atd r .  I , o~c - i~ t i (~ \ ,  9G S. C., 367, 37q. 111  I l  ziiictntvi~t I 

I l c r ~ t t t ~ a ~ ,  92  S. C., 239, i t  n:ls snit1 111 refercncc t o  a motloll to \at*ntt 
the judgrileiit t h a t  e \ e r , ~  i r rcgular i tv  n i l1  not jui t i fv  thiq countL ,  t1l:rt 
sonic irregularities a re  u ~ ~ i i l ~ p o r t a n t ,  anel tha t  the q n c ~ t i a ~ ~  vh t  tllcr 
such motion qhoultl he granted must dcpencl u p ~ r  c i r c u n ~ ~ t a n w ~  :11111 

their  application to the part icular  c x v .  I n  reference to the suh jwt  
this stateinent n a s  made i n  ( f u r ~ a ~ r ~ a y  1 ' .  Las\i tcv.  139 3. (I.. 145, 1 5 4 .  
"VTc h a r e  carefully c s a ~ n i n c d  the caws relied upon by l~et i t ioners  alrtl 
find t h a t  the C'ourt has, i n  cases nhcre in  the p r o c e e d i ~ ~ g s  T T P ~ C ,  inqtitlltt'(1 
qitlce tlie adoptiou of T h e  Code, sct nqide jnclg~nentq, etc., n h t n  110 

s e n  ice of process n as  made upon  t h e  infants ,  and  refused to do so nlit 11 

the  in fan t  waq i n  court,  notwithstanding irregularities i n  t h e  I)roccc el- 
iiig. I n  J f o o r e  1 % .  Glelnc!~ ,  7.5 N .  C., 3 4 ;  G u l l c y  2;. 21facy,  81 K. ('., 356: 
J701112g C. I T o u n g ,  9 1  S. C., 350;  S i a n c i l l  z>.  Gay, 02 S. C., 462. 110 

summons n as served on the infarit defendant, guardialrs ad  l i forz  n ere  
appointed n i t h o u t  personal service on the infants, and  filed ~ I I ~ U P ~ ~ .  
T h i s  Court  llas ill such cases invariablp l~el t l  tha t  the court apquirctl I I O  
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thil i ~ ~ f , ~ n t s  constitutes but an irrcgularit?., \\lliisll r i~i~ilcrs thc, j i i d j i l ~ ~ ( ~ ~ ~ t  
uot voltl. but roiilalrle only, which ca l~not  be collaterally iinpe:rc~lietl, : x l ~ t l  

\\llicli nil1 i ~ o t  be v a c a t d  or set nsiite solely for iucli irrogulnrity, nl1c811 
thcs riglit.; of Irom ficle purcl~asers for ralue n i t l ~ o u t  11otii.e ha le  i11tel.- 
\(wed. The reasoiling nliich induccd tlie holding that such defects rc,lr- 
ili,reil the judgment merely irregular, arc stated \$it11 great fo rw  : I I I ( ~  

c l i~~r i icss  by R~r , f in ,  J., in speakii~g for tliis Court in Yulfotr 1 % .  Scllon- 
i c ~ ~ l d ,  86 S. C., 108, n-hich case has s i ~ m  brcn rntr11y tin1c.s clted wit11 
:ipproval." See, also, D ~ i d l r y  z.. Tysot1, 167 S. C., 67. ant1 Rawls 1% 

I l ~ r i r i ~ s ,  172 I\'. C., 216. 
The indiifrrencc with nhich  tlie intcrcsts of i r~ i i~o r s  are dealt nit11 ha- 

in nlally instances become a nlenace to tlw protection of tlirir propert\ : 
allcl for tliis reason it may not be illnppro1)riate agai11 to dirrr t  attell- 
tion to the statute pro\ iding for tlie a p p o i n t ~ ~ ~ e l l t  of guardians u(1 1lfcm. 
(1) I n  all actions and special proceciling~ tlcfcntlants \illo :rlc infant.. 
idiots, lunatics, or persorls nolt compos ?rzenfis, whether rc~sidcwts or 1lo11- 
rcsideilts of the State, must defend hy thcir gcnrr:~l or tcsta~nimtan. 
guardian, if they havc one within the Statr .  ( 2 )  If  th iy  hnvi, I I O  ~iic.11 
pu;trrlian in the State and have been sulrimoiletl (P. I,. 1927,  call. 6 6 .  
C. S., 453, see. 2 ) ,  the court in which tlic action or spccinl procretlii~g I, 
pcnding, upon motion of any of the parties, may appoint n guartli'111 
ad l t tcm to defend in behalf of such infants, ictiots, lunatics, or persoll. 
t1011, conlpos me/i t is .  (3)  I f  the cause is a civil action the guardian . ( I  

appoii~ted 1111ist file his a n s ~  er to thc complaint n i t l i i l~ t l i ~  timc r ,  - 
ipired for other defendants, unless the time is exteiidctl. ( 4 )  If thc. 
cause is a special proceeding a copy of the cornplail~t, nit11 the sllrll- 
nlons, should be s e r ~ e d  011 him. (5)  ,Iftcr twenty days i~oticc, of tl~c 
suniruons and complai~lt i n  the special proceetlit~g, a i d  wftcr a n s n i ) ~  
filed in the civil action the court may prowed to final jn t lg~r~r~nt  ; I -  

effectual1;p and in the samc manner as  if there had been lwrsor~al srrvic.c5 
lipon said infant, idiot, lunatic, or person trot1 tompos ~nctlfls.  (1. S. 
451. Construing this section Hynum,  J., observed: "Wlien thc infant 
defendants, in a civil action or special proceeding, hare  no general 01. 

testamentary guardian, before a guardian ad /[fern can be appointed, :I 

summons must be serrcd upon such i l~ fan t s  and a copy of tlie cornplailrt 
also be served or filed according to law. After the gua rd ia i~  ad lzfrttr 
is thus appointed in a special proceeding, a copy of the complaint, wit11 
the summons, must be served on the guardian. All this does not give 
the court jurisdiction to proceed a t  once in the cause; for i t  is further 
provided, that  not until after twenty days notice of said sumnions and 
complaint, and after answer filed, can the court p roc~ed  to fiilal jutlg- 
ment and decree therein." Moore v. Gidney ,  s u l ~ r a .  
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I n  the case before us  t h e  t r i a l  judge, affirming the clerk's findings of 
fact.  held t h a t  t h e  sale and  decree of confirmation were void f o r  want  of 
service of one of the  in fan ts ;  t h a t  none of t h e  part ies  i s  bound by the  
judgment, and  t h a t  t h e  appel lant  acquired n o  r ights  by v i r tue  of h i s  
deed. T h e  proceeding was extremely i r regular ,  bu t  i n  our  opinion the 
judgment is  not void. By reason of such i rregular i ty  the  judgment  
m a y  be vacated a s  t o  al l  parties, unless t h e  appellant i s  a n  innoce l~ t  
purchaser  f o r  value without  notice. I f  h e  is, h i s  t i t le  will be protected. 
As t o  th i s  question the record i s  indefinite. T h e  judgment  declaring tlir  
proceeding void is  reversed a n d  the  cause is  remanded t h a t  i t  m a y  be 
determined upon findings of fac t  whether  the appellant is  a n  innocent 
purchaser f o r  value without  notice. Gulley v. N a c y ,  81 N. C., 356, 
367;  Sz~f ton  21. S c l ~ o ~ ~ z ~ a ~ l d ,  86 N. C?., 198, 204; Englaltd v. Garner, 
supra; Carrazcay 21. Lassifer, supra; Harris  v. B e n n e f f ,  160 N .  C., 
339. 346. 

Reversed and  remanded. 

(Filed 7 December, 1027.) 

1. J u r y  - Polling Jurors  - Courts - Constitutional Law-Constitutional 
Right. 

Upon the coming in of the verdict in a dvi l  action, either party to  the 
action has the coristitntional right to have the jury polletl before ac.cr~?t- 
ing the vertlict as  a unanimo~~s  one. Const. of K. C., Art. I, sec. 10. 

2. Same--Verdict Taken by Clerk-Agreemtmt of C o u n s e l J u d g n i e n t s -  
Courts-Clerks of Court-Terms of Coart.  

Where in n civil action 11pon c o ~ ~ s e n t  of the parties the trial jlldge 
instructs the clerk to take the verdict in his abse~ice, illid later the clerk 
receives the verdict, apl)arcntly unanimous, and upon requeqt of a party 
to 11011, one of the jurors answers the issue, "Yes, but-," and u11o11 ajiain 
being questioned by tlic clerk answers "Yes" without qualifying it : Held,  
the subseqnent settinr ir\ide of the verdict by tlie judge. upon his findin:: 
from tlie affitlavit of the juror, that  his answer was in the negative, and 
he had otherwise answered to avoid a mistrial, as  the other eleven jurors 
were of an opposite opinion, is not erroneous. As to the effect of an 
agreement of the parties that the judgment should thus be taken after 
the expiration of the term of court, qzlcre? the mattor not being presented 
by the esceptions on this appeal. 

While generally there a re  no adversary parties in pro2eedings to cavent 
a will, there are  certain esceptions applying to particular instances, 
among them being the right of the parties to have the jury polled before 
accepting the verdict. 
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3. Verdict-Agrcrnlrnt of Parties-Conselit-Clrrlrs of Court. 
The :lgl'c.clilclnt of the parties to tllc litici~tioll that the (.101~l; m y  t :~ l ;c~  

t110 vt>~xli(,t of  tli11 jnry, :iei]i~it~s~~cvl i11  11y t 1 1 ~  juilge, is valid. 
6. San~r-Duty of Clerk. 

7. Vrrdict-Jurolvs-Polling Jurors - LTnanimous Verdict - Verdict Set 
Asid~-I~~ipeachnicnt-~4ffidavit of Juror. 

b l l n ~ ~ t  to agrtwntvit of counsel. Carcators  thereafter  n ~ o ~ e c l  tha t  wit1 
:Ilisnclrs hc set aside and tha t  a new t r ia l  be ordered. P u r s u a n t  to a g r c v  
I ~ I C ~ I ~ ~  of c ~ ~ i ~ s i j l  t l~eretofore made, this  motion v a s  lienrtl af ter  tlle i's- 
p i r a t i o ~ l  of the  March  T e r m .  

F r o m  order  setting aside t h e  answcrs to the issueq, ant1 o r d t r i l ~ ~  :I 

I IPW t r ia l ,  ns a m a t t r r  of law, and  not in the rsercise of discrctioil. 1)ro- 
pounders appealed to the  Supreme Court .  
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CONNOR, J. This  proceeding was called for tr ial  during tlie last week 
of the March Term, 1927, of the Superior Court of Mec'<lenburg County 
a t  which Judge Finley presided. After introductio~i of el-idelice by 
both propounders and caveators, argument of counsel and the charge 
of the court, the issues were submitted to the jury abont 10 o'clock, 011 

Friday night, 18 March, 1927. 
r l t  1 2  o'clock on Saturday.morning the jury had ~ i o t  returned a 

verdict; they were still deliberating upon the issues submitted to the111 
the night before. The  judge thereupon intimated to counsel that hv 
desired to go to liis home a t  Wilkesboro to spend th. week-elid, a~lcl 
that  in order to do so, he must leave Charlotte a t  2 o'clock p.m. 111 

deference to this intimation, i t  was agreed by cou~isel for both pro- 
pounders and caveators, that  the judge should leave the court, and that 
in his absence the clerk should take the verdict. I t  was further agreed 
that motions and appeal entries could be made either within or without 
the term, and that  judgment should be signed by the judge thereafter. 
Pursuant to this agreement, which was made known lo  tlie judge, lie 
instructed tlie clerk as follows : 

"That if tlie jury did not agree before, to let them deliberate witil 
about 4 o'clock, and for the clerk, about that time to call upon them ant1 
inquire what progress they were making, and if they reported progress. 
to let tliem remain and deliberate as much longer as the clerk in liib 
judgment should think best, but if they reported that  they were making 
no progress, and tliat it  was not possible for them to agree, for him to  
withdraw a juror, make a mistrial and discharge the jury for the t e r ~ u ,  
tliat day being the end of the term, but if they did agree, for the elcrk 
to take the verdict, in the absence of the court." 

This  instruction to tlie clerk was given by tlie judge in the presellcc. 
of counsel and with their consent. The  judge thereafter left the court. 
and a t  2 o'clock p.m. left Mecklenburg County for liis home a t  Wilkeh- 
boro. 

Pursualit to his instructions, the clerk called upon the jurors, in tllr. 
jury room, about 4 o'clock p.m., and upon being informed by tliem that 
they were making progress in their deliberations, and would probably 
agree upon a verdict i n  a short time, he left tliem. Shortly before 
5 o'clock p.m. tlie jurors came into the court room and an~iounced that 
they were ready to return their verdict. The  clerk said, "Ge~itlemen of 
the jury, have you agreed upoil your verdict?" Tlie forema11 replied, 
"We have." Whereupon the clerk said, "So say you all?" The fore- 
man and several of the jurors thereupon nodded assent. The  forernall 
handed to  the clerk the issues, with answers fal-orable to the pro- 
pounders. 
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Counsel for caveators thereupon dema~ided that  the jury be polled; 
counsel for propounders objected, on the ground that  under thr  agrer- 
ment pursuant to which the clerk was authorized to take the verdict in 
the absence of the judge, tlie clerk had no right to poll the jury. Not- 
withstanding this objection, the clerk proceeded to poll the jury, as dn- 
manded by counsel for caveators. T o  this the propounders excepted. 

When the name of the juror, J. R. Cunningham, which appeared first 
on the list of jurors, was called, the clerk asked him, "Is this your 
verdict?" H e  replied, '(Yes, but-." After hesitating for a short time, 
the juror said, '(Well, I have something to say concerning my decision, 
but I guess I can't say anything because the judge is not here." T l i ~  
clerk repeated his question to the juror, '(Is this your verdict?" The 
juror answered, "Yes." 

The  poll of the jurors was continued, and each of tlie other jurors, 
in response to the clerk's question, replied "Yes." The clerk then 
discharged the jury and recorded the answers to the issues as the verdict 
of the jury. 

Immediately after the jury was discharged, the juror Cunningham, 
upon bring interrogated by a reporter for a local newspaper, who was 
present at the time, as to what statement hc wished to make to the 
court, said, "Well, T did not want to vote the way I did, but I had to, as 
they ( the  other jurors) were all against me. I thought, and still think, 
that  the will was secured by improper influence, but a mistrial is a great 
expense to the county." 

I n  addition to the foregoing facts, which the juclge found upon the 
hearing of caveator's motion to set aside the answers to the issues, as 
recorded by the clerk, he further found from the affidavit of tlie juror 
Cunningham that  if the judge had been present when the jurors were 
polled, he would have stated to the judge that he mas still of the opinio~i 
that Mrs. Sugg did not have a good mind, and that  she had been unduly 
influenced by Mrs. Fayssoux in making her will, but that  if with this 
statement before the court, it  was agreeable to the judge for the juror 
to vote to uphold the will in spite of that  opinion, he was willing to do 
so, i n  order to give a unanimous verdict. 

Upon his findings of fact, as herein set out, the judge was of opinion 
that the juror Cunningham did not unqualifiedly assent to the verdict 
as and when rendered in open court, and thereupon, as a matter of law, 
allowed the motion of counsel for caveators that  the verdict be set aside 
and a new tr ial  ordered. 

The  question, whether either party to civil actions, tried in the courts 
of this State, has the right to have the jurors polled before a rerdict 
tendered by them is accepted by the court, as the verdict in the action, 
was first presented for decision by this Court in Smifh  v. Paztl, 133 
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N. C., 66. Tl'ulXer, J.,  \vriting tlic opinion for the Coilrt in that  case, 
citcls 8. c. I 7 o u t ~ g ,  77  K. C., 498, in vl1ic11 i t  had been held that ill u 
criminal action, both the defendant ant1 the solicitor for the State h a w  
the right to demand that the jury be polled before its veidict is  accepted, 
in order that  i t  may be ascertained whether or not such verdict is uuani- 
nlous. I t  is said in the opinion in  the latter case that  tlie right of the 
jutlgc to poll the jury is immemorial, and had never betw questioned, SO 

far  as the Court was informed. Upon an esamination of the p r i n c i p h  
upou which that  case was decided, this Court held that  they were appli- 
cable to a decision of the question then under considwation. I t  was 
thcrcupon held that either party to a civil action is entitled to have the 
jury polled. 111 C u l b r e t h  v. Uov.ien, 31fg. (lo. ,  189 N .  C'., 208, S m i t h  v. 
P a u l ,  s u p r a ,  is cited as determinative of this question. I t  was there 
held that tlie losing party in a civil action may demand a polling of the 
jury upon tlie return of the verdict, as a matter of right. Const., 
, h t .  I, see. 10. The  fact that  this is a procwding for probate i n  solenin 
form of a paper-writing as a last will and testament, and not strictly 
spcaking a civil action, to which there are adverse parties, does not 
affect the right of either the propounder or the caveator to have the 
jury polled, upon demand, made in apt  time. I t  has been held by this 
Court that  in a proceeding of this kind, both propounders and caveators 
arc  parties, for ccrtain purposes. In  7-e Will of B r o w n ,  a n f e ,  583; I n  r e  
Xann, 1 0 2  S. C., 248. Each is or~titled as a matter of right to have the 
issues whicli are determinative of the proceeding answered by a jury, 
consisting of twelve jurors. The  issues so ansnered contltitute a verdict, 
\vhich has been defined as  the unanimous decision made by a jury ant1 
rcturnetl to the court. Si t terson,  v. S i f t e r s o n ,  191 N .  C:., 319. This is 
,z substantial right, of which neither can be deprived. The  right to poll 
the jurors is recognized, in order that  it may be ascertained whether or 
not the verdict as tendered is the unanimous decision of the jurors. If 
it is found by such poll that  one juror does not then assent to the verdict 
as tendered, such verdict cannot be accepted, for i t  is not as a matter 
of law the unanimous decision of the jury. O w e n s  v. R. R., 123 
S. C., 183. 

Upon demand of either party to an  action, civil or criminal, or to a 
proceeding in  nhich  an  issue has been submitted to z. jury, that  the 
jurors be polled, i t  is the duty of the judge to cause the poll to be made. 
The poll is usually made, under the direction of the judge, and in his 
presence, by the clerk; when the parties have agreed that the ~e r t l i c t  
may be taken by the clerk in the absence of the judge, it cannot be heltl 
that  either party by such agreement has waived any of his rights with 
respect to the taking of the verdict, except the right to have the judgc 
present. W e  therefore hold that  upon the facts found by the judge, and 
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set out upon this record, caveators had not, by their agreement that the 
clerk might take the verdict, i n  the absence of the judge, waived their 
right to have the jury polled, upon demand in  apt  time. Upon such 
demand, i t  was the duty of the clerk to poll the jury, and propounders' 
exception to his action in that  respect i s  not sustained. I t  has been ex- 
pressly held in this State that  by agreement of counsel for parties to a 
civil action, the clerk can represent the judge, and in  his absence take 
the verdict of the jury. Barger v. Alley, 167 S. C., 362;  F c r r ~ l l  1 1 .  

Hales, 119 N. C., 199. 
I t  is apparent from the facts found by the judge that the juror Cun- 

ilingham did not assent to the verdict as accepted by the clerk. H e  
qualified his answer in  response to the poll by the statement to thcl 
clerk that  he mished to say somethiug, but could not do so because of 
the absence of the judge. H e  should h a r e  been instructed by the clcrk 
that  notwithstanding the absence of the judge, he could and should 
make any statement he desired with respect to his answer to the ques- 
tion addressed to him by the clerk. I f  he had been thus instructed, lip 
would have said that  he did not assent to the answers to the issues. 
Upon this statement by the juror, the clerk should not and mould uot 
have accepted the verdict then tendered by the foreman of the jury, 1101. 

mould he have discharged the jury a t  that  time, without orderi i~g a 
mistrial as he had been instructed by the judge to do, upon his findi~ig 
that the jurors could not agree. 

The  affidavit of the juror, from vhich the judge found what Iirl 

would have said had the judge been present, when the jurors were> 

polled, was not offered to impeach the verdict, but as explanatory of t l i ~  
juror's answer to the clerk's question, before the verdict was accepted 
by him. There is no exception in the record to this affidavit, or to a n y  
of the findings of fact, upon which the order was made. 

Upon the facts found by the judge and fully set out in the record, 
propounders7 aqsignment of error, based upon the exceptioll to the 
order, is not sustained. 

We do not consider the question suggested in the argument and dis- 
cussed in the briefs, as to the validity of the agreemelit, pursuant to 
which the judge not only left the court, but also left the county, prior to 
the taking of the verdict. This  question is not presented on the record. 
-1s pertinent thereto, however, reference may be had to the ~ r o r d s  of 
Clark, G. J., in  Barger v. Alley,  167 S. C., 326, as follows: 

"It  is riot unusual to agree that  judgment may be entercd in vacatioir 
as of the term. I t  is also not unusual to agree that  the clerk may tak(3 
the verdict in the absence of the judge. I t  is rather unusual to agrec 
for the clerk to accept a verdict after the judge has left t h r  court. I t  
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is a practice not to be commended. I t  may lead oil ~ c c ~ a s i o ~ i s  to w i o u s  
inconvcnic~~ce,  for  strictly speaking the rourt ends when the judge 
leaves." 

The  question as to whether the verdict was void because it was re- 
ccired after the judge had left the couuty, and therc>fore after the mid 
of the term, is not necessarily presented upon this record for  decision. 
T l ~ e r e  is no error in tlic judgnient upon the facts found by the judgc; 
Ire do not affirm the judg~ncut  upon the ground that  the agreement of 
tzounscl that  the judgc should l caw the court beforr the wrtlict was 
rendered, was not sufficient to cdntinue the twm.  in t h , ~  absence of th(, 
judge, unti l  the verdict was rendered or the jury cliscallarged. W e  
affirm the judgment upon the finding of fact that  one of the jurors did 
not assent to the verdict tendered by the foreman at  the time same was 
received by the clerk. 

Affirmed. 

(Filed 7 December, l!Y27.) 

2. Same-Permanent Ilamages-Agreemrnt of Partivs. 

, ~ P I ~ I I ,  by dcfentlant from I ~ ' i u l ~ ~ ! j ,  J.,  at  Ju ly  T r r i i ~ ,  1927,  of RAS-  
I)OI,IVI. New trial.  

Tlic evidence tcndcd to show that the plai~itiffs onnctl n fa rm of 
c$$~ty-nine acres on Brusli Creek, in  Rn~itlolph C o u ~ ~ t y ;  that  a po11d of 
water, cowring a few acres, aucl a grist inill had been maintained there 
for several years;  that  nhout sercnty-five feet below the dam there was 
a spring, water from whirl1 was used by the plaintiffs for d r i n l r i ~ ~ g  ant1 
clomestic purposes; that  the ticfendant had a hosicrp niill at Stnley. 
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from which dye nater ,  aftcr draining through settling pits, flowed 
don II  a dry brai~cli into Brush Creck aud into the plaintiff's pontl; 
that the pontl had a greet1 scuin 011 i t  \\lien the water was low, and that 
offc~isive odors t l i~ref rom annoyed the owners and occupants of the 
d~velliiig. The  ac~tion was prosecuted for the recovery of damages rr-  
w l t i l~g ,  it \$a. alleged, from a nuisance created by the t l e fwt l a~~ t .  'The 
follo~ving verdict was r r tumed : 

1. Are the plaintiffs thc onners of the land drscrihctl in the coin- 
plaint ? h m e r  : Yrs. 

2 .  H a s  tlie defendant unnecessarily or unreasonably pollutetl B r u A  
Creek, as it flons through plaintiffs' p r e m i s q  as alleged in thc com- 
plaint ? Answer : Yes. 

3. What damages, if any, have plaintiffs sustained by reason thrrcof, 
as alleged in  the complaint? Answer: $1,200. 

Judgment for the plaintiff, and appeal by the defendant on crrorq 
assigned. 

C. S. Co.c and  R ~ i f f a i n ,  Britkain & Brittain for plninf i f fc .  
cT. -1. Spence amd li. M. Robins for defendant. 

A n a m ,  J. I n  response to the third issue the jury awarded tlie plnin- 
tiff permalicnt tlaniages; and to the proposition that  upon the plcadinp,  
the evidence, tlie record, permanent damages could not be awarded th t  
principal exceptions are addressed. Whether these exceptions should 11s 
sustained is the question for decision. 

The  jury was instructed, in accordance with the rule approved in 
B r o w n  v. Chemical Co., 1 6 2  S. C.,  84, that  incidental benefits accruing 
to the party ilijured cannot be set off against damages resulting from 
t h t ~  alleged nuisance, because such party cannot be required to accel)t 
indermity in  any manner other than that  provided by law;  hut that 
nhen a nuisancc operates as a part ial  taking of property, any resulting 
benefit peculiar to the owner may be considered in mitigation of dalri- 
ages. This was follo~vcd by an instruction in reference to the assess- 
ment of permanrnt damages under the rule which also is given in the 
case just cited. I t  nras undrr  this rule that  permanent damagcs Mere 
assessed by the jury. 

When the case we hare  cited was tried i11 the Superior Court the 
wcond time permanent damages were allowed, and on appeal the (I(,- 
fendarit took the position that  i t  was not a case in which an award of 
permanent damages was permissible. On this point it was said:  "As 
an  original or independent proposition, the Court is not prepared to 
differ with defendants' view that  the cause is not one permitting the 
award of perinanent damages as a matter of right. The cases in which 
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that lvil~cil)le lias becn thus f a r  a l lo~wd  to prevail in this State are 
those where i t  was expressly estnblislicd by statutc or n ' lere the injuries 
arose from structures or conditions permanent in their nature, and 
their co~~ t inucd  maintenance was protected and g u a r a n t d  by the statu- 
tory power of cinincnt domain, as ill case of roads and railroads, or 
1)ccause the in t (wst  of t l ~ c  public in this continued existence was of 
such an esigc'nt 11~1turc that  the right of thc intlividu:~l owner was of 
l~ccessity a ~ l d  to that  extent subordinated to the public good. See caws 
l i a r p r r  1 . .  L r n o i r ,  152 N. C.,  723; G r r r  v.  D u r h a m  l l ' a f c r  Co., 127 
S. C., 349; I'crrXrr I .  R. R.,  119 X. C'., 677; Rin71r;j 2.. R. R., 118 
S. C., 996." 

I n  a later c,isc :~gninst the smnc tlcfcntl;n~t /11'cl)b 1 ' .  Cltrnt ical  ( ' 0  . 
170 N. C., 662), thc plniutiff appenlrtl, nviguing for itrror the jutlgc>'. 
refusal to submit an issuc for p c r m a n n ~ t  tl:imagcs, and i t  wns held thnt 
the casc mas not one of those in which, a t  the rlcction of the plaintiff, 
such an issuc must hc snhmitted, HoZ,e,  ,I., remarking: "In some cnscs 
on this subject it lias been held that, o h c n  one erects a substantial build- 
ing or othcr structure of a permanent character on his on11 land ~ h i c l ~  
~vrongfully invades thc rights of an adjoining proprietor by the crcn- 
tion of a uuisancr or trespass, the injured party may accept or ratify 
the feature of permanellcy and sue at once for the entirc damage.' 
Chicago  F o ~ g r  a n d  B o l t  P o .  I * .  S a n c h e  et  a / . ,  35 Ill.  Ap., 174. Bu t  in 
cases strictly of private ownership the weight of nutliority secms to hc 
that separate actions must be brought for the continuing or recurrmt 
wrong, and plaintiff can only recover damages to thc time of action 
commenced. I n  this State, howerer, to thc time of irial. R i d l e y  v. 
R. R., 118 N. C., 996, s u p r a ;  - 4 d a m s  v. R. R., 110 N .  C'., 326; A l d w o o d  
I,. (?if?/, 133 Mass., 53; X a y o r  v. N a s h v i l l e ,  s u p r a ;  B r e w i n g  C o .  v. 
Compfo~" 142 Ill., 511; Sch los s ,  efc., I r o l ~  a n d  S t e e l  C o .  v. M i f c h e l l ,  
161 Ma.,  pp. 278-286." 

I n  cases of private ownership an  issue for permanent damages may 
be submitted by consent of the parties. dtorrozu v. J~ ' i l l s ,  181 K. C., 
423; B r o w n  v. C h e m i c a l  Co. ,  supra , .  But  we do not find in the record 
before us any sufficient evidence of the defendant's conswt to this effect. 
His  Honor said that  he understood this to be the agreement; but there 
is no finding that  the defendant consented, and i ts  counsel insists that  
it did not. The  charge is  i n  support of his  Honor's understanding; the 
third issue is not inconsistent with the defendant's position. I n  this 
state of the record a new tr ial  will be awarded. 

New trial. 
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AILEEN JIILLS,  INC.,  V.  NORFOLK-SOUTHEItX RAILI:OAD ('OJII'&iI\'Y. 

(Filed 5 December, 1927.) 

Where a railroad company lias co~~structetl a side-track npoil thc3 1;llrtls 
of a milliilg corlmration without an order of the (.'orpor;ltion ('ommissioll 
to do  so, C. S., 1N4. or an  :~greemelit with the o\vlrer to lieel) the track ill 

repair, for the csclusive bcnefit of the owuer ill  unluadi~~g its coal frolll 
all elcratioi~ or chute, and the same 11as becon~e tlangcro~~s i l l  11lacilri. t11' 
cars for unloading, the railroad comp;lily is 11ot li:il~le for tl;~n~i~gt's il l  ail 

action t o  recover the cost of such r ep i r s  cspe~rtled 11y the o\vlrcr. nlloll 
:rn agreement that thereby his actioii would not be l)rcjurlicetl. The c,bcct 
of an order by the Director General of Railroads under \var control dis- 
cussed by plaintiff, bnt not preseiitcd bg the recortl or clecicled i l l  thi. 
appeal. 

APPEAL by plaintiff from Schenck, J., at  April Term, 1927, of 3 1 0 ~ ~ -  
GOMERY. Affirmed. 

Action to recover of defendant a sum of money expended by plaintiff 
for repairs to a side-track located on plaintiff's property, and also to 
recover damages resulting from the refusal of defendant to make said 
repairs. 

This side-track includes a trestle, from which cars loaded with coal 
and shipped to plaintiff are unloaded; the trestle a ~ ~ d  the sidc-track 
were rol~structed and are used for the co~ivenience of plaintiff, in the 
operation of its factory. 

From judgment of nonsuit at the closc of the evide~ice, upon l r~ot io l~  
of defendant, plaintiff appealcd to the Supreme Court. 

R. 7'. Yoole, 1'. IT.'. B r u t o i ~  a d  1T'alfcr ( ' lark for p la i t~ t l f .  
d rms f rong  & 8rinat1-ong for tlefctzdanf. 

CONKOR, J. Defendant corporation is a common carrier of freight 
and passengers for hire, and as such is engaged in business in the Stat(, 
of North Carolina; i t  owns and operates a line of railroad, running 
through the town of Biscoe, in said State. 

Plaintiff corporation owns and operates a factory or mill in the tow1 
of Biscoe, for  the manufacture of cotton goods; its factory or mill is 
located on the west side of defendant's line of railroad in said touu of 
Biscoe. 

At the date of the cornmencement of this a c t i o ~ ~ ,  ant1 for marly years 
prior thereto, there mas a side or spur track running from defcntlant7s 
main line of railroad to and on plaintiff's property; this side-track was 
constructed and used for loading and uriloading ram plactd thcreon 1)p 
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defendant for the convenience of plaintiff in the operltion of its fac- 
tory. I t  includes a trestle from which cars loaded with coal shipped to 
the plaintiff are unloaded. This side-track, accordirq; to defendant'\ 
blue print, from the point a t  which it leaves the main line to its end on 
plaintiff's property, is  seven hundred and eighty feet i n  length; it is  
approximately four hundred and fifty feet on plaintiff's property. The  
trestle is  altogether on plaintiff's property, and i s  used exclusively for 
unloading cars containiilg coal shipped to plaintiff, to bl: used in opcr:tt- 
ing its factory. 

Some time prior to the commencement of this action the said sidc- 
track and trestle were in need of repairs; it was not safe to move cars OI I  

said side-track and trestle for this reason. Defendant notified plaintiff 
that i t  would not move cars on the side-track, or p l x e  then1 on the 
trestle until same had been repaired. 11 controversy thereupon arose 
between plaintiff and defendant with respect to which of them should 
pay for tlic repairs. I t  was agreed that plaiiitiff sliould cause t l ~ e  
repairs to be made without prejudice to its contention that  defentlaut 
was liable for tlie cost of the repairs. Plaintiff has expended the sun1 
of $408.85 for said repairs, and now demands judgment in this action 
that i t  recover said sum of defendant; it  also demands judgment that  it 
recover of defendant the sum of $56.65, upon its allega5on tliat it  paid 
out this sum for drayagc during the time defelidaut refused to places 
cars upon the side-track and trestle. 

There was no evidence upon tlie tr ial  of this action tending to sho\\ 
that tlcfeiidant or its predecessor liad contracted, oral1,y or i n  writing, 
to niaiiitaii~ the side-track or the trestle in sucli con3ition that  cars 
could be moved or placed thereon, with safety; nor was there evidence 
te l lchg to show that  said side-track or trestle was coi~structed pursualit 
to an order of tlie Corporation Conimission of North Curolina :IS au- 
thorized by statute. C. S., 1044. I n  tlie absence of a coiltract t)y wliicli 
tlofcrida~~t was obligated to maintain said side-track mid trestle, or  of 
au order of the Corporation Commission made unde~.  legislative nu- 
tliority, defendant cani~ot  be lield liable to plaintiff for the cost of m:lk- 
i l ~ g  repairs, altllougl~ ilccessary, up011 tlie side-track or trestle located ou 
p l a i~~ t i f f ' s  property, and used exclusively for plaiiltiff's benefit. Tht, 
c~ idencc is all to the effect that  the sum whicli plaintiff seeks to r cc .o \~ r  
ill this actiou was cspcndrd i11 making repairs upou t l ~ e  trestle, nliicll 
is llscd esc lus i~cly  for the benefit of plaintiff. 

I t  is suggestcd in tlie brief filed for plaintiff ill thik Court tililt t l v -  
f c i ~ d a ~ ~ t  is liable to plaintiff for  the ainounl expended for repairilig tllcl 
trestle by renson of ortiers of tlic Director Gencral of Railroads, isswtl 
during Federal control. S o  cvidence n a s  offered at tlie trial ill support 
of this suggestion. S o r  is thcrc nny allegation ill the complaint tliat 
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defendant is  liable by reason of said orders. Whether  defendant is  
liable f o r  the repairs  made to t h e  trestle, a s  p a r t  of the  side-track, by 
reasoli of orders issued by the Director General of Railroads, is not prc- 
sentctl or decided on this record. Upon this record the  judgment is 

Alffirn~ed. 

Insurance, LifcPrincipal  and dgent-Policies-Application-Represen- 
tations-"Good Health"-E'raud-Collusion. 

AITEAI, by defendaut f r o r l ~  I I  a u , n send ,  Special J u d g e ,  a t  M a y  Terni ,  
1927, of GISTOX. KO error .  

T h e  following \-erdict was returned : 
1. D i d  t h e  insured falsely represent the coriditioli of her  health i n  

her application upon which the policy of i ~ l s u r a ~ ~ c e  n a s  issued? imswer  : 
S o .  

2. D i d  the defend:rnt iasue a1111 deliver said policy of insurance with 
the knowledge of the condition of insured's health ? h s n . c r  : Yes. 

3. I n   lint amount ,  if : 1 1 1 ~ ,  iz t l f ~ f e ~ ~ d a n t  ilitlebtetl to the plaintitf! 
A\ l~swer  : $498 wi th  interest. 

. \~a\ri ; ,  J. T h i s  is  a n  action for  the recovery of the a r n o u ~ ~ t  :dlegcd 
to he due on a policy of life i l~surancc~ .  Tlic~ i n \ n r t d  n a, Effie S h o r t ;  
the  he~ieficiary is  the plaintiff, 11r.r ~ u r ~ i r i n g  l~usbant l .  T h e  defense 
interposed was predicated upon falye rcpre\elitationq said to h a r e  h w n  
made  by the insured ill her  application for  the policy. ,\c>cortling to 
the application slre way i n  good llcalth a~ l t l  had  not r c r m t l y  hcen sick. 
T h e  plaintiff admitted that  t l ~ r  i ~ ~ s u r c d  lint1 not bccn ne l l ,  h11t he tcsti- 
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fictl that  he  gave this iirfornlation to the  t l t~ fc l r ( l a~~t ' s  npt l~rt ;  that  tllc' 
application was signrtl i n  l)la~lli, ailtl t h a t  the  ngcjl~t :I~,PIW(I to wri te  t11c' 
policy vi t l lout  a p h y s i r i a t l ' ~  csa in ina t io~l .  Tllc 111e:~tlings ant1 tlrcl tcsti- 
111o1ry prcsciltccl i s s n e ~  of fact  ~~11ir11  ere s l ~ l m ~ i t t r d  to tlrc j11l.y : \ ] I ( ]  

;~irsn.crctl against tlic defcntlant. 
, \ I 11e c s c e p t i o ~ ~ s  on ~vlrich t h e  a p l x ~ l l a ~ r t  rc~lic'.~ 1~l :r t t -  to tlrr 1 1 1  11it11 of 

h i s  tllotion for  i lo~lsui t  ant1 to  nil ins t rnc t io~l  gi~c, l r  t l l ~  , j u ~ ~ - .  ' h r  tvsti- 
~ I I O I I ~  of the  ~vitncssos T \ . : I ~  t ao~~f l i (~ t i~rg .  :111il t11:tt v.lriv11 \ \ . : tq offt,rtvl 11y t11(~ 
l ~ l i r i ~ ~ t i f f  W:IS sufficiclrt to sustain the  ~ . c r d i c t ;  fo r  t l ~ i s  wason the ~ n o t i o ~ ~  
to tlismiss the actiorr c~oliltl not properly h n ~ c  I)(YW grantctl. R I L . Y ~ I  1 % .  

. ~ ~ ~ ~ ~ ' / I C ~ K S O I I .  176  x. c'., 5 6 2 ;  l . ;~t(ha!j  1 * ,  I.u,IL~)('~ ( ' ( I , ,  W 9  s. c'., 11s. 
Tllc iiiqtrnctioii coinplai~rctl of X:IS :IS follows: "1Tl)ol~ t11:it s c w ~ l ~ t l  

issue, I charge you tha t  t h c  l i l ~ o ~ l c d g c  of t l ~ c  n g m t  ro111tl be tlrc knonl -  
edge of tllc co tnpa i~y  nnlcss you fiirtl tlrnt t l ~ c  agc'rlt, wit11 tllc l i ~ ~ o \ \ l ~ ( I g t ~  
all(] consent of the i l~surct l  i n  this  c : w ,  n . : ~  at tempting to l ~ r : ~ c t i v c  
frau(1 i ~ p o n  the company. Tllc 1;non-ledge of the. :rgcliit. if tlrcw \\as 110 

:~t tc inpt  to practice frnutl, n.oultl be untlc19 the l a v  tlrth I . : i~o~vl (~ lgc  of tlro 
company." 

'I'lrerc v a s  rvitle~rcc that  t h e  agent Bi lc~r  of tlrc ill  hc:~ltlr of t h t ~  insii~.rtl 
1 ~ 1 1 ~ 1 1  the  application was taken ;  the agent's lmo~rlet lge will thrrcforr  
I)c imputed to thc cornpan7 ant1 p r c ~ ~ l ~ t  i t  fro111 amit l ing thc contr:lc2t 
on the  ground of false ~ v a r r a n t y .  T h i s  po3itio11 is approved in 711.~117.- 
a1ic.r Po. c .  Cr'rnd?y, 185 S. C., 31S, 3 5 3 :  "Xnotller pr inciple  rcropnizctl 
in  this jurisdiction and p c r t i ~ r r n t  to the  inquiry is tha t ,  i n  tllc al)sencc. 
of f rond  or coll~ision h c t ~ \ ~ c ~ r  t h e  insurctl :111tl the : I ~ ~ I I T ,  tlic kno\\loilgc, 
of the  agent when act ing within the  scope of thc  powers cntrustetl to 
hiin will be imputed to the  company, though a direct stipulation to tlrt~ 
c301rtrnry appears  i n  the  policy or the application for  thc same. Cartlnrr 
I , .  Ins. Co.. 163  N. C., 367;  E'ish1)laic 7.. Firlclif!p Co.. 140 S. C., 58!); 
Grtd~1)s ,v. Ills. Co.,  125 S. C., 3813; E'olleffc? v. .,lccidrnt i lssn. ,  110 
N. C., 378; C o n n r c f i m f  I n r l c m n i f y  llilssn. v. G r o ~ ~ u n ' s  i ldntr . ,  52 S. TV., 
'JqW)0; I l fcEl~.o! j  1 % .  Rrif is l t  i l i n ~ ~ r i c a n  .Is.wr. Co.,  94 Fctl., 1300; S o r t h -  
w c s f e ~ . n .  L i f e  A s s z ~ r .  7). Filldlcy e f  al., 6 8  S .  W., 695; Grrmainr, L i f e  
771s. Co.  v. Xoeh7er, 63 Incl. -lpp., 188." 

T h e  following additional authori t ies  mag be consulted : Collins I:. 

Cas~tol f?y Po., 172  N. C., 3 4 3 ;  Rohiizso?l 7 % .  R. of I,. F .  d? E.,  170 S. C., 
545; Morton v. Ins. Co.,  122  N. C., 498; Ber,qcron I $ .  I m .  Co., 111 
Ti-. c'., 45. 

N o  error .  
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STATE v. C .  T. 13LAE;ESI*;Y. 

(Filed i Ileceml~cr, 1927.) 

Criminal prosecution tried upon an  indictment charging the defcntl- 
ant  with the felonious burning of a building on 8 ilpril,  1926, used at 
the time by the Bank of U d l a n d  in carrying on its banking busines?. 

r 7 l h e  evidence was largely circumstantial, but quite sufficient to carry 
the case to the jury. I t  was the theory of tlle State that  tlle defendant, 
cashier of the Bank of Midland, was short in his accounts, and that  hc 
set fire to the building in  order to destroy the records of the bank ant1 
thus corer up  or hide his irregularities or defalcations. 

At  the time the fire occurred an audit of the bank Tvas being mad? by 
W. S. Coursey under thc direction of State Banking Department; and, 
on the trial, he was permitted to testify, orer the defendant's objection, 
as follows: 

"Q. State what the result of your investigation disclosed as to the 
condition of the bank. A. I can't answer that  because the general 
ledger of the bank was destroyed; therefore, some information which I 
carried on my  balance sheet could not have been gotten from the general 
ledger or  from any record of the bank, and was obtained from the records 
in  Raleigh. I got it from a public record in Raleigh; examination of 
the Bank of Midland by a State bank examiner; this was a State 
record; that  was the amount of the deficit on 6 March. Got that from 
the bank examiner's report in the office in Raleigh. 
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'(Q. D i d  you go  to Ralc,igli and  gc,t i t  yoursclf ? -1. I t  x a i  hai~dct l  t o  

Ine by X r .  Latliaiii, the chicf bt111k c ~ a l i i i ~ l l ~ r .  
"(2. Wlicre?  A\. I tlo~i ' t  renicnibt 1- I\ her( . 
"Q. W a s  i t  under  sea l?  -1. S o ,  sir. 
'(Q. Attested by t h e  Corporati011 Conniiission! -1. S o ,  *ir. 
"Q. Wliat record 15 as  tha t  ? A. S t a t e  13ank E s a m  ~ l l c 4 9  R q ) o r t  of 

G Xarcl i ,  1026, of the Uauk  of Ilit i lantl.  
"Q. Wlmt  was tlie rcsult of your  i~ ives t iga t io l~  f r o m  t l ~ e  rec.ordb of t l ~ c  

bank nnd those of the  S t a t e  Depar tn~e i i t  of the C 'orpor :~~  ion C o m n l i s s i o ~ ~  
i n  Raleigll ? -1. T h e  net rcsult of our  autlit f r o m  t l ~ t  rocortls of tlli- 
lmnk and  f r o m  tlic information n c  rcccivcd from tlw e ~ a ~ l l i ~ l ( ~ . ' s  r('p01.1. 

l f a r c h ,  s l~onc t l  a tlcficit of $1,393.71, alrtl a illortag(' of $3,T,d3.4a." 
F r o m  a n  adverse verdict ant1 judgment re~idered t11e.eo11 the tlefcl~tl- 

a n t  appeals, assigning errors. 

STACY, C. J. Tllc chief question presented by t h c  a p l ~ c a l  is t h  ~ ~ I I I -  
1)etency of the testimony of Ti7. S. Courscy (above set o u t ) ,  with rtl- 
speet to the defcntlalit's allt~gccl sliortagc., the. concealme~it of  whirl^, the, 
S ta te  contends, \\-as the  motive for  b u r n i ~ i g  the  building a i d  des t roy i i~p  
the records of the bank. r p o ~ i  this  cvitleiicc tlic State's case l:~rgcxly 
t1el)eiids. T h a t  it  is bastd in  lmrt  on iilformation obt:~illctl fro111 thr, 
report of the S t a t e  bank csa ln inw is col~cctletl, alltl i ts i l~cao~l~~)ctcllcy, O I I  

tlic ground of hearsay, is not scrionsly qucstioilcd. 
-1s a general  rule, hearsay evitlcncc~ is not atlriiissible ill t l ~ c  t r ia l  of 

c3auscs wllcre substai~t ivc rigllts a r e  i~~volvc t l .  S. c. S ' p i t ~ g s ,  184  S. (I.. 
76S, 114 S. E., 831. Hcnce, the caourts will ]lot orJillarily receive i l l13  

testimony of :I n.itllcss as  to what  sonic, otllcr I K T S O I I  toll1 11in1, a s  ovitle~lc*~, 
of thc  r s i s tc l~ce  of the fact assclrtcstl. 1:oo 1 % .  . Jo~i~ . r /c~gun ,  175 S. ('., 261, 
95 S. E., 405. "The narrnt ion of coi~vcmatiol~a cor rwt ly  is t h r  111oit cliffi- 
rnl t  fact  of memory and esprc&on." Piffctt 's Succ*essiol~, 3 7 ;  I,(,(, 
\ n ,  1 S o r  \rill a witness be pcwnittetl to tclstify to facts  wllc~rc his 
knowledge t l~ereof  is derived, ill wliolc o r  ill pa r t ,  f r o m  thc  unsworll 
statclnents of otlicrs. Ki? ig  7%. fi)li116?11, 137 S. C., 491, 49 8.  E., !13>. 
',F ~ v i t  encc, oral  o r  writtell, is rallctl liearsiiy whcii i ts 1)robati~cl f o r c ~  
tlcpends, i n  whole or in  p r t ,  upon tlic, compctcncy alitl credibility of 
some person other  than  the  witness by  n.honl i t  is  sought to p r o d w e  it." 
11 -1. & E. ( 2  ed.) ,  520. 

Speaking to the  question in S. v. Ltusitri ' ,  191 S. C'., 210, 131 S. E. ,  - -- 
.) i i ,  h'rogden, J., delivering tlw opinion of the C o i ~ r t ,  s ~ ~ i ( l  : "The in-  



herent r ice of 11e:trsay t c s t i m o ~ ~ y  collsists i n  the f a r t  tha t  i t  t i c r i ~ e s  its 
ra lue  not froin the credibility of thc  n i t i ~ c s s  l l i~nsclf ,  but  tlrpenils L I ~ ~ I I  

the  rc rac i ty  a n d  credibility of soinc other person f r o m  w l l o ~ n  tlie 11 itncs. 
got his  i n f o r ~ n a t i o ~ ~ . "  T h i s  is  thc g e i ~ r r a l  rulc  supportetl by a11 the an-  
thorities on the subject. 8. 2'. G r w r l .  193 S. C., 302, 1 3 G  S. E., 7-29. 

There  are, of course, csceptioiis to th i s  geileral rule  csclut l i i~g llcarsay 
er idei~cp,  such as  ndnlissioi~s, co~ifessiol~s,  dying tlcclarntiolls, dcclarii- 
tions against interest, :~iicicnt d o e u i ~ ~ c l ~ t s ,  d e c l a r a t i o ~ ~ s  concerning nlnt- 
ters of public interest, of pedigree, of prcscr ipt ioi~,  of custom, and, ill 
sonic cases, of b o u ~ d a r j - ,  nut1 pars 1 . ~ 5  gcsfii', but t h e  e r i d e l ~ c c  we :Ire 
I I O W  considering coines untler ilone of t11c.i~. d f i n l u  ( ) l tcer~ I , .  f I ( , p l i n r ~ l ,  
I1 c. S., 290. 

T r u e  the defeiltlant, when h c  came to tcstify, \\-as asked about ill(. 
report of the S ta te  bailk e x m i ~ ~ e r ,  a11t1 t n o  of tlir  directors of the bank 
also gave rr idencc in  rcgard to i t ,  hnt  this  did not cure the original 
wror ,  as  the  t e s t i i n o ~ ~ y  of W. S. Conrwy \ \ as  the keystol~e i n  the arc11 
of the State's case. 

F o r  the error, as  indicated, there must  he a nelv t r ia l ,  and it  is so 
ordered. 

ITew tr ia l .  

CIVIL A C T I ~ X  before Bowir, 8pec ia l  Judgc ,  a t  J l i ly  Specvial Ter111. 
1927, of BIECICLESBTRO. 
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This  was a civil action instituted by the plaintiff through a nest 
friend against the Atlantic-Tennessee & Ohio Railroad Compauy, Soutli- 
erli Railn-ay Company and A. L. Harmon, defendants, to recover for 
pcwonal illjuries sustained by tlic plaintifl' by reason of a collision near 
31t. Carniel, Ill.  Some months subsequent to the satd injury, to wit, 
September, 1023, the defendant, Southern Railway Company, secured a 
release fro111 tlic plaintiff, paying him the sunl of l$7,500. Plaintiff  
:~llcged that a t  tlw tinw of signing the release that  b e  was 7x011 compos 
I U P / I / ( S  a110 ui~able to ulldcrstand the l ~ n t u r c  a n d  ccnsequelice of his 
~ i t~ ts ,  awl that tllc dc fc~~da i i t  "\vitll full knowledge of the nlental condi- 
ti011 . . . sccured the signature of slit1 I. J. Fcrris  to a c e r t a i ~ ~  
pi11wr-writing for a consideration wliicli the said I. J. Fcrris  n a s  in 110 

c.ollditioti to r ccc i~c ,  n ~ ~ t l  nliicli col~sidclration was f a r  less than t l ~ c ~  
chpcnse for cart a11t1 attelltion on account of said injuries and so grossly 
i~~atlc.qunte for the i i~ jnr i r .  a s  to sliocli the conscicncc,' etc. 

The  tlefrntlnnts ill apt t h e ,  a d  in due form, f i l d  :I petition for 
r(111o1 ttl of said cnusc to tllc 1:c:leral Court. The  petition for remow1 
iillcgcs that the t1cfr11tl:lnt A l t l a ~ ~ t i c - T e i ~ ~ i ~ ~ s s e c  & Ohi11 Railroad Com- 
I ) : I I I ~  11:1(1 by tlecd, t1:ltcd 26 June ,  1S94, ant1 duly rt~corcletl, sold a ~ d  
c ~ l ~ ~ t y c d  to the Southelm Railway Col~il~:lny all of its rights and 

ivilcgcs "of cvcry kinti and character in the State of North Caroli l~:~,  
illvlntlii~g thc said line of r a i l ~ r a p  liereinbefore ineutioncd, rnnn i~ lg  to 
Stntcwillc, K. C., togctl~er nit11 all rights of w:ty, station grounds, yards 
nlltl ccl~~ipm(wt," etr.  Tlic t lcfci i( la~~t in t l i ~  pctition foi. rclnovnl further 
trllrpd that  tlic tlefc~ll~lant, -\. L. Harmon, was a inert. claim : tgc~~ t  fur 
tlrv tlt,ft>lr(lal~t, Soutllclv Hail \ \ay Compnl~y, and t l ~ a  "the s:litl I Iar -  
I I I O I I ,  : l ( , t i~g  ~ o l c l y  ns tlic ngcl~t of this pctitio~lcr, : ~ n d  for ant1 on it:: 
1K'l1:tlf alonr, (lid 111aBc a ho~ln  fidc scttleuient \I it11 tlicl plail~tiff of ally 
i111tl :111 cal:ti~~~s ul~ic*li tllr plaintiff Iiatl against tlic Sout l~crn  Rai lnay 
Coinpa~iy. . . . T h t  w i d  release was thtreupon in~n~edia tc ly  for- 
w~r t lc t l  by t l ~ c  s'1it1 ,\. 1). II :~rmou to t l ~ i s  petitioner a ~ ~ d  l ~ a s  cvcr sillcvb 
brei~,  a11t1 is a o ~ ,  i11 the posscssioll :tnd under the control of this peti- 
tio~lcr, ; I I I ~  I I O ~  ill tlie p o s s c ~ k m  or under the c o ~ ~ t r o l  of suid A. 1,. I Iar -  
111011. . . . Tllc sai(1 I I L I ~ I O I ~  i.; not a party to ,aid wlcase and is 
c.l:~ilning 110 rights or bcnrfits tllcrcundcr, and is not i~~t l iv idn;~l ly  ill- 
terrstrd tlierein," etc. 

T11c clerk of the Supri3ior Court declined to remove tlie c :~uw : I I I I ~ .  

I I ~ O K I  apl)cal, tlic trial jndgc tlcnicd the petition for rcn~ovnl, v l i c r c ~ ~ p o ~ ~  
tlw ticfcndants nppcnlml to this Court. 
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BROGDES, J. The acknon-ledged rule in this jurisdiction in  regard to 
removal upon the ground of fraudulent joinder is thus declnrtd b j  
Stacy, C. J.,  in Crisp v. Fibre Co., 193 S. C., 77 : "Upon the filing of 
such petition, in apt  time, when the fraudulent joinder is  sufficiently 
alleged, the suit or action must be removed to the Federal Court, and if 
the plaintiff desires to traverse the jurisdictional facts, he niust do so 
in that tribunal on motion to remand." Sntith u. &liai.ries C'o., 164 
x. C., 335. 

I t  is further estahlislicd law tliat: "If the facts alLyyc1 in the pctitiot~, 
taken to he true, s l~ow that the resident dcfend:mt has no rcal c o n ~ l e r t i o ~ ~  
nit11 the controrcrsy, the petition for removal must be granted by tlw 
State court ;  if they a r r  controverted by the plaintiff, the issues niust be 
cletermined in tlie Federal Court, which will reiiia~itl or retail1 tht. 
action for trial, upon it5 finditigs of facts i nvo l~cd  in  the isques r:lisecLW 
('onnor, J., in Cox v. Lumhei- C'o., 193 N. C., 28. 

Assuming, thcrtfore, as n.e are compellcd to do, that tlie facts allcgetl 
ill the petition for removal are true, i t  appcnrs tliat the dcfendn~it, 
.ltlantic-Teiinrssee E; Ohio Railroad Company, nlaliy p u s  ago \old its 
entire p r o p r t y  to the ~~o i~ res i t l en t  defendant, Sout l~crn  Railway C o n -  
pan?, and further, that said Lltlal~tic-Tcnnc~s4ce & Ohio Rai1ro:ltl C o n -  
p11y n c ~ c r  o ~ n c d  or had any control of the trarkq, f r a ~ ~ r l ~ i s c s  or appli- 
ances in Illinois nhere  the plaintiff n-as i ~ ~ j u r e t l .  I t  a lw  :11)1wam  fro^^^ 
the petition that the resitlcnt defendant Harmon is :I c.l:rim agct~t  of 
the no~~resideli t  defendant; that  he is not a party to the rrlease referrotl 
to in thr  complaint, and clainis no riglit or interest t l i c r ~ ~ i t ~ ,  and has no 
poscsbioti thewof. 1Ieric.c it is  apparent that the rcsitlcnt t l e f e ~ ~ d ; ~ ~ i t  
13nrmon "h:rs no r r d  connection with the con t ro~  ersy." T l ~ ~ e f o r c ,  tl~ci 
cause is r e i i~o~ab le .  111 the recent case of Llllr.cd v .  7'1~c.dcr Lwnhrr Po. ,  
clt~fe, 547, it i~ held that vhtwcvcr it apl)c,nrs that tlic r c d  control criy 
is bctn.ccti citizeni of diffcient states the prcscwce of n1cl.c formxl 1x11.- 
tics nil1 not onit the jurisdiction of the Il'ctltml ('ourt. Ccr t>~inly  
Harniori, if a party a t  all, in c>ontcmplation of law, is no more t1ia11 :I 
formal party. 

Plaintiff rclics upon the car? of Killiaiz 21. flunnn, 193 N. C., 17. Tt 
should be o1)wrred that  there was n o  petition for rrnioral in the litllinn 
i nse ,  and it nay not considered from that aspect. I n  addition, thc 
record disclows that it was alleged in the complaint tliat all of thc dc- 
f~ndnn t s ,  "in order to escnpc their full and just l ial~il i ty ill tl~c, p r r t n i ~ t ~ ~ .  
entered into a conspiracy for tlie purpose of inducing and procuring a 
release and se t t l~mrn t  for a nominal consideration on account of tht. 
death of the said Roy Rillian"; and further, that the rclcase coniplain~tl 
of "was procured by all of the defendants acting togcthcr for their joint 
R I I ~  sewral  benefit and protection, and in fraud both for the rights and 
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2. Sam-lkfendant's Evidence. 
1*])o11 :t 111otio11 :IS of 11o11suit 1111(lctr O I I ~  s l i ~ t u t c ~ ,  t ' ,  S,. .-I(;?, t 1 1 0  ~ l ~ ~ t ' o 1 1 1 1 -  

: t l ~ t ' s  c'vi1l~11c.t. \\.ill 11ot I I O  vo l l s i t l~~rc~ t l  n ~ l l ( w  f : r v o r : ~ l ~ l ( ~  t o  1110 11l:ii11tift' o r  
110t ill c o ~ ~ f l i v t  t l ~ o ~ x ~ \ ~ i t l ~ ,  \v11tt11 i t  111:ry IM, I I S ~ Y I  t o  t~x111:1i11 or  111:11itx ( + I ~ V I I .  
t l lc  erit1e1lc.c. ititrc~tluc.t'tl I )$  t h c ~  llli~intift ' .  

3. Railroads-Srgligr11c-Co11t1~ibutor). Xegligrnce - ('l'obbillgs - Auto- 
mobiles-Rule of the l'ru(1rnt >Inn-Eridcncc-Xo~lsuit. 



-- - 

I~I.~l~l~lslJx 1,. 1:. It. 

4. Same-Lcmk and Listen-Degrcc of Care Required of I'laintiff. 
The tlrircr of all auto~nol)il(~, n~~ t l e r  the rnlt. of the, l)rntl(,nt I I I ~ I I I ,  is 

rcquirt~tl to ohserve tlne care I)eforc d r iv i~~f  ; t ( ~ o s s  ;I ritilroi111 tri~ck, ;IS I I I C  
: ~ p p ; ~ r e ~ ~ t  c i ~ ~ c t ~ ~ ~ ~ s t t l ~ i c e s  ;it t 1 1 ~  time may r txaso~~;~l~ly  I X Y I I I ~ I X ~  f o r  11is O \ V I I  

s;tf(.ty. and  his ft~ilure to (lo so 111;ty r t ~ ~ ~ t l ( ~ r  his c.o~~tri l~rt t~ry I I ( ~ ~ ~ ~ L ' ( ~ I I I Y ~  i l l  

r h t  wslwct the c:~usc \vitl~out \vhic.h the injury c u n i l ~ l ; t i ~ i t ~ d  of \I-oultl 1101 

11;rvc. O ~ Y T I ~ I Y Y ~ ,  :rut1 c~~tirc.ly bar his rrcorcry of t l ; t ~ ~ i ; t g c ~  i l l  l ~ i s  ~ I I T ~ O I I .  

5. Evidence-Conflicting Evidence-Hypothetical Conclusions of Fact- 
Nonsuit. 

IVhere tile eritlence on tile trial is i~isnfficie~~t i l l  1:1w to take  ttic c;i*cb 
to the jt~ry, esccpt that of olre w i t ~ ~ t w ,  whic.11 is co~lt~xtlictory. i111t1 i l l  

l ~ r t  f;~vori~ble to c t~c l~  of the pt~rties, the issue O I I  wllic.11 i t  is givt'11 is 
ort1i11;trily for the jury to tlrcitlt,, but this rt,sult \vill  ~ ~ o t  follo\r \ v l ~ c , ~ ~  I ~ i q  
testimony i n  the l~lt~intiff's behalf is based :kloue up011 his fanciful  hyl~otl le-  
sis a s  t o  u l )oss i l~ ly  t.sistin:: f;ic.t, of \vhich 1 1 t h  is 110t c l r l ; t l i f i cd  t o  tctstify. i t ~ ~ t l  

the conflict ill his evit1el1c.c.  rises merely from his ;~ r f l t~~ le~~ t ; r t i r e  (lt~lut.- 
tious therefrom. 

6. Segligence-Contrbibutnry Nrgligellc-Prosinlate Cans-Nonsuit. 
Where the ~~egligr~lcc of pl;~ir~tiE's i~rtwtate iu  all actiot~ 1)y the. ; i t l -  

111i11ist1xtor to rc~wrt~r (1;1mi1g(~ for  his \ r r o ~ ~ x f ~ ~ l  (I (~ t1 t11 ,  1111s I Y I I I I , I I I . ~ I Y ~  

wit11 that of the tlefentli~nt ill protluci~~g tlic illjury t11;lt c;~nscstl it. i1111l 

\r;ts the rrwl, t>ffkie~it a1111 prozi~~uktt. c:;t\lse thtrtwf, or t h c ~  c;~l~sc.  \ritl~out 
which the i11j11ry \vouItl not 11:tre o ( ~ ~ r r ( v 1 ,  i t  l ) :~rs  l ~ i s  ~ w ~ ) v v r y ,  

Armxr.  by defentlant from Iiyotr, Spccial Jurlyo, at April S p ~ c i a l  
Term, 1927, of I)AVIDSON. 

C i ~ i l  action to recoler damages for an alleged w r o l ~ ~ f u l  dcath caused 
by a collision between one of defendant's passrligtlr trains and an  auto- 
mobile driven by plaintiff's intestate. 

The  evidence tends to shorn that about tlit. hour of ~ioon,  20 May, 
1925, plaintiff's intestate, Charles Lomax, rail his Ford coup6, in which 
he and Miss Pauliue Castor vere  riding, upon the defendaiit's trachks, at 
a public crossing in the to1v11 of Laridis, N. C., i n  front of an approach- 
ing train, operated by defendant's lessee, Southern Railway C O I I I ~ ~ I I ~ .  
and was killed, while his companion escaped with serious, but not fatal, 
injuries. Thcre are two parallel tracks a t  this crossing. Plaintiff's iiites- 
tate approached from an easterly direction and stoppetl his car tell or 
fifteen feet from the railroad to await the passing of a freight train 
moving southwardly on the more distant trark. As soon as t l ~ c  raboov 
of the freight train clcarcd the crossing, plaintiff's intestate started to 

cross the railroad, when he was struck by a fast passenger train r u ~ ~ ~ ~ i l r p  
northffardly at the rate of about sixty miles an hour 011 t h r  track next 
to him. This  track he had about half cleared, as the train hit thc rear 
of his automobile. 

42-194 



Plaintiff i11trotlucc4 t\vo c-jc-~vitncssvs, ~ v h o  tostific1tl ill substnnccs a s  
follows : 
S. ('. 31(Gi1111is: 1 s:i\v tllo c.ollisio~l. ,I .  1.'. Runlblcy ant1 I \vercb 

t ra~cl i l lg  i l l  a Ford c.oul)i., nit11 a c.lost~l I~otly, :~ntl \v(% stopped our V:II. 

23 or 30 f w t  bcl~incl tllc Lolrras C:II<. W'I'(~ ~vcrc  all v a i t i l ~ g  for tlic freight 
tr:lili, goillg soutlin.ardly, to p a r s  ovc'r t 1 1 ~  r r~ss ing .  111,. T2o~r1:~x stopl)~cl 
liis c ; ~ r  witl1i11 10 or 15 fcct of t l ~ c  c'rossil~g. Thn trail1 ~v l i i c l~  s t r w k  
t l ~ c ~  T,onins c9ar \\.as u i~o r t l i bou~~t l  pnssc111prr t r a i~ r ,  a1111 t l ~ c  :~cxitlt'~lt 
o c w ~ ~ w c l   bout noon. I did not lio:~r tlic trni~r g i w  : I I I ~  signal of i t , -  
a1)1)ro:lrl1. I did ~ i o t  11e:lr ally wliistle or boll. 1 \\.ill 11ot tlrliy t l l a t  

sig~rnls \vcrc. give11 by t l i ~  apl)roacl~illg t rn i i~ ,  but I tlitl ~ i o t  11(~:11' th('111. 
, , I h c ~ c  \v;rs ruffiricl~t ~ ~ o i s c  fro111 the passilig freight t r i ~ i ~ l  to 11;lr.e 1)r"- 
vc'ntc~l lily hc:tri~ig r l ~ e  s i g ~ ~ n l s  if givcn. I (lid not scc the trnin until 
just l~cforc it strut-k t l ~ c  L o ~ n a x  car. I t  was "pusl~ing right into tlica 
cmssilig" w11011 I first saw it.  -1s the caboose of ,:he freight trail1 
c~l(~arcd t l ~ e  cros.qil~g, X r .  Lomas imnlccliately started to cross. The  IS- 
S C I ) ' L . C ~  train was c o n l i ~ ~ g  u p  011 the trnck next to h i m  There is a rut 
at this rrossing. The  cmbankment, in mp  judgment, is 10 or 15 fcclt 
from the rail of the (lastern or northbound track. I n  that  space, tlint iq 
10 or 1.5 feet lwfore reac*liing tlie t r u k ,  thew is nothing in the world to 
lrc>cp a 111a11 from seeing thc train approacliing from tllc south if Iw 
nonltl look before 11c got on the track. "If Mr.  Lomas had looked from 
~ v l ~ c r c  11c n-as sitting in his auton~obile, I would say, in m y  judgment, hc 
could 1111vc seen tllc train, ~vhich  struck hiln, approacl l i~~g for a distancc 
of 7 3  or 100 yards." 

J .  F. Runibley : I saw the collision in which Mr.  T.,omas was killed. 
Mr. McGinnis and I were in my automobile behind the Lomax ear. I t  
is p~r fcc t ly  lcrcl a t  this crossing, but there is a slight decline after yo11 
get over the tracks. The  tracks are straight for about 100 yards to the 
south, the11 they make a little bend. The embankmen.: is  15 or 20 feet 
away from the first rail of the eastern or northbound track. At this 
crossing tlierc is  a clear space 20 feet between the r a i h  and the edge of 
t l ~ c  embankment. I n  that  space of 20 feet, there wal3 nothing to pre- 
vent Mr. Lomas from seeing the approaching train from where he was 
standing. "I mould say the train could be seen a distance of ~event~y-  
f iw yards from where Mr.  Lomax was standing, down the track, if he 
had looked." 

Tlie evidence of the defendant, as given by eye-witnesses, is to tlie 
effect that  plaintiff's intestate did not look southward1;y in the directiou 
of the approaching train before going upon the track, but that lie was 
either talking with the young lady a t  his right or 1oo:cing northn-ardly 
up the track in the opposite direction; and that  the engineer of the 
passenger train duly sounded his whistle for the crossing a t  the whistle 
post. 
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I n  rebuttal, plaintiff offered James Castor, father of Miss Paulinr. 
Castor, as a witness, who testified in par t  as follo~vs: I live about nine 
miles from Landis, and went down to make an  inspection of this cross- 
ing about three weeks after tlic accident. Standing ten feet from t11c 
railroad I could not see the train coming because of the embank~nent. 
which had weeds and briars grouing upon it, maybe thrre or four feet 
high. I did not look very closcly, but you could not see the train ten or 
fifteen feet from the rail. 

''(2. Standing ten feet away from the track, lion. far  roultl you we to 
the south? A. You could not v e  anything of t l ~ c  train. 

"Q.  Standing f i ~ e  feet array from the track, how fa r  could you see to 
the soutli? -1. Down this way tonards tlie soutli you coulil not s c ~  any- 
thing. 

"Q. W h y ?  AL Trains  ha^ e so much smoke. 
"(2. Were you there to see? -1. Ko, sir, all trains have smoke 
"Q. How far  away from the accident rverc you wlicn it liaypcncd ! 

A. Elercn miles. 
"Q. You say that if Lomas 11atl been close 111) to the railroad track 

lie could l i a ~  c seen the t r a in?  A. Yes, sir. 
"Q. How far  could he have seen i t ?  A. Some t n o  or three Iiuntllwl 

yards he could l i n ~ c  seen it, but hcing back ten feet he could not. 
('Q. l3nt he could linvc seen it bcfore llc got on tlie t rack?  A. If 11( 

had been riglit up to the track. 
'Q. H e  could liar e scen it t n o  or three liundred yartls ? Yes, sir." 
Thc. uhual isiucs of ncglige~~co, contributory negligence and tlanlagc~ 

ere '  submitted to the jury ant1 nllsn crccl in favor of the plaintifi. 
From the judgment enterctl t l i c r co~~ ,  the dcfcntlant appeals, relying 
chiefly upon its cxccption tlirectccl to the refuqnl of tlie court to g r a i ~ t  
its motion for judgment as in c a v  of nonsuit. 

STACY, C. J., after stating the cake: I t  nppwrs,  from t l ~ c  cirrunl- 
stances dctailetl ahow, that, a t  thc cdloqe of philitiff's evitlencc, n clear 
cacc of contrihutory ncgligcnce hnil bccn rnndc out and that the drfel~d- 
ant's motion for jutlgiiicnt as of n o l ~ ~ u i t ,  first int(>rpoqcd at  that time, 
slioultl 11al-e bccn allonetl. This was practically conccded on t l ~ r  argu- 
inc~l~t, but plaintiff stressfiilly contcntls t11:lt the teztirnoi~y of J : I I I IP  
('nrtor, offtrctl in rc~huttnl, is sufficient to carry tlie case to tlic jury, a. 
only the eacej)tion noted a t  the close of all the ericlence may now 1~ 
idonsidered. I l n r p r r  P. S~ipplj j  ('o., 184 N. C., 201, 114 S.  E., 173. 
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Han~~rsol; v. I:. I:. 

The  exception addressed to the refusal of the court to grant the de- 
fendant's motion for judgrnent as of nonsuit, rriade at the close of plain- 
tiff's evidence, has been waived under the express provisions of the 
statute. C. S., 567. The tlefcndant had the right to rely upon the 
\\cnkness of the plaintiff's case, when he rested, but the defendant hav- 
ing clccted to offer evidence, did so r u m  onere, and only the exception 
11otrd at the close of all the c ~ i d e n c r  may now be u r p d  or considered. 
.\-nsli r * .  12oysfw, 189 S. C., 408, 1 2 7  S. E:., 356. 1 1 1  considering thcx 
l:ibt n ro t io~~ ,  the drfeuda~lt 's evidence, unlesc: favorable to the plaintiff, 
is ]lot to bc> take11 into consideration, cxctyt w1le11 not in conflict with 
t11c p l i~ i~~ t i f f ' s  evidence, it may be used to explain 01 make clear that 
wllicli has been offered by the plaintiff. S. 1.. F i r l r h ~ r ,  184 N .  C., 663, 
113 S. E., 769. 

( ' o ~ l c w l i ~ ~ g  thtl soul~dl~c~ss of tllc rulc just stated, defendant takes tlic 
p o s i t i o ~ ~  that the answers ap1)eariug ill the testimony of James Castor, 
\vllicl~ twcnl f:lvorablc to the plaintiff's case, are merely argumentative 
tI(v1lwti011s of the' witlwss, based 011 a fanciful hypothesis, as there was 
no c\-itlo~~c~c~ of : I I I ~  nnokc, a11t1 that  suvh deductions are without ally pro- - - 
1):1tivc> valn(1 :IS (11 i(lcnw a11t1 ought not to be permitted to carry the case 
to thc jury. -i c8ritic:ll cstiniination of the testimony of this witness 
Iravras 113 with the i lnprc~ss in~~ that  the defenda1lt7s riew of thc matter is 

True,  this witnc~ss setmingly testifies both ways, for and against each 
p:~rtg,  and such cqnivoc~ation would ordinarily carry the case to the 

jury. S h ~ l l  I ? .  12oscwta,i. 1.55 N. C., 90, 71 S. E., 86. But  his statc- 
mcnts to the effcct that plaintiff's i~ltestate caould not "see anything of 
the t r a i ~ ~ , "  or "tonards the south," bwnuse of smoke, must be regarded as 
cl~inlcric*al or nlercly conjwtural, as it is established by the testimony 
of cyc-witncsscs that there was nothing between the (.astern track and 
the en~bankmci~t-a distance of from 10  to 15 or 20 f'ect-to keep him 
from s w i ~ ~ g .  1 ~ t l  11c looked. 111 its p r ~ s c n t  state, the law is not able to 
protcc3t one w11o has r-ps and will not see-ears a11t1 will not hear. 
b'irl:ot is. J lcmit t ,  I90  N. C., 397, 130 8. E., 40. 

Tlle rights of p o r s o ~ ~ s  : I I I ~  t l l i ~ ~ g s  ought not to rest, and thc law will 
not ~ w r ~ n i t  tllci~l to dclmld, up011 the unccrtain testin~ony of a nitness 
who is willirlg to sag that  a man cmnot  see when there is nothing to 
k w l ~  him from s c c i ~ ~ g .  I f  such statements are withcut foundation in 
fact, as  they arc  nu this rec$ord, they must be held to be without pro- 
b:ltivc> v:lluc as evidence in law. T o  liold otherwise would be to sur- 
rt!ntlcr to the tyranny of :I fetishism on wllolly unsul)sta~ltial grounds. 

It was the duty of plaintiff's intestate to look atlentivelg, np  anti 
tlonn the track, ill time to s a w  h i ~ n w l f ,  if not prevented from doing so 
1)y the fault of thc tlcfcntlnnt or o thw circumstances clcaring him fro111 
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prosirnatcly to his O T ~ I I  i l~,jury, though the railroad co-mpany may also 
r 7 lw guilty of ~~c ,g l ip~~cc . .  lhompson on xegligence, see. 1605. 

S ~ w : ~ k i l ~ g  to tl1c8 clut~stion ill C'olr?rtan v. R. R., 163 PUT. C., 322, 60 
S .  E., "1, I,'riiii.tr, , I . ,  tlcliwriug the opi~lion of the Court, said:  ''21 
r ;~ilro:~(l  crossillg is itsclf :I iloticc of tlul~gcr, a ~ l d  all pl~rsons approacll- 
i11g it ; I I Y  I)ou11c1 t o  cwwisc~ caarc i111t1 l)rutleucc, a i ~ d  ;vh(>n the conditious 
: I ~ Y ,  P U ( ~ I I  that :I cliligt311t u w  of tho scl~scs would liavc a~oitlccl the injury,  
:I failure to us(, tll('111 (w11stit tw  ml~ t r i l~u to ry  ~ ~ ( l g l i g ~ r ~ ~ r  ant1 will be so 
~l(vlarcxtl by t h  Court." l ' rocwtli~~g,  llc quotcls ~ v i t h  iilq)ro~:tl the fol- 
10wi1lg fro111 I3eac.h 011 Contril)utory Segligencc (scc. 181) : " ' I n  at- 
t(mll)tii~g to cross, tllc t r : ~ \ . ( ' l ( ~   nus st listcw for sigunls, ~ ~ o t i c c  signs put 
111' a w ~ : w n i ~ r g s ,  a11(1 look :~ttcntivclly ul) a11t1 (low11 thc1 track, and :I 

f :~ i lur r  to do so is (301ltril)utory I I P ~ ~ ~ S J P I ~ C  xvllkli will bar reeowry. 
.I ~~ru l t i t udc  of tlccisio~is of all thc courts cuforcr this rwsonabl(> rulc.' " 
("ontinni~rg, lie R : I ~ S :  "'l'lltwe arc  of course esceptiolls to this, as well as 
most otl~cxr rulcs, hut w l~c~n  t11c trawler 'can stlc a11tl ~ w n ' t  see' he must 
lmrr tlic conscquenws of his own folly. His  ~lcgligcncc under such co11- 
clitiolis 11a1.s wrovc'r~ '  l w : ~ u s e  it is t l ~ e  prosil~intc causie of his injury.  
lI(x h:~s t l ~ c  Inst o p p o ~ t u ~ ~ i t y  to : ~ ~ o i t l  injury and fails to take a d v a ~ ~ t a g c  
of it." 

Tllv s:~ule rulc lvas ngai l~  dcclured ill J o h ~ s o n  zs. I ; .  B., 163 N. C., 
431, 79 S .  E., 690, nl lcw ll'tr/X,cr, J . ,  s1)caking for the. Court, ustd tllc~ 
following la~lguagc : ''011 rcac l l i~~g  a railrontl crossiug, and beforc :it- 
tcwpt i l~g to go up011 tlic trark, a t r a ~ c l c r  must use his sense of sight 
:111(1 of hearing to tlic best of his ability u~ lde r  the existing and surroul~tl- 
i l ~ g  circumstances-lle must look and listen in both directions for ap- 
proaching trains, if not prevented from doing so by the fault of t h ~  
railroad company, and if he has time to do so; and this should be done 
beforc lie lias taken a position exposing him to peril or has come withill 
the zone of danger, this being required so that his p r ~ ~ c m t i o n  may be 
effective." 

111 l ' i d l  v. R. R., 161 N. C., 645, 66 S. E., 686, the plaintiff's intes- 
tate was standing on a crossing near the main line of defendant's rail- 
road, waiting for a train to clear the track further on his way. While 
in this position, a shifting enginc, engaged in work 0.1 the main line, 
passed down the track, going to a water tank, some distance away. 111 

a short time the engine returned and slowed down a t  a switch thir ty or 
forty steps from the crossing. The  fireman got out, changed the switch, 
and the engine continued its course on to the crossing, without giving 
the usual signaPs. Jus t  a t  the crossing, and a t  the precise time of the 
impact, plaintiff's intestate stepped from a position of apparent safety 
onto the track, in front of the moving engine, and was killed. T h e  
track here was straight; there was nothing to obstruct .the view, and, so 
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2. Scgligrnce--Savignblc n';tte~.s-\Vatcars-Locks-Danls - Eridcnc~c- 
Sonsuit--Questions for Jury. , 



CLARKSOS, J. The first main questioli by defendant for decisiou : 
Was defendant entitled to hare  his rnotioi~ for judgment us in case of 
nonsuit allowed a t  the close of plaintiff's e~ idence  and a t  the close of all 
the evidence? C. S., 567. W e  think not. W e  repeat:  ( 'It is the settled 
rule of practice and the accepted position in this jurisclictioil that, on a 
motion to nonsuit, the eridence which makes for the plaintiff's claim 
and which tends to support her cause of action, whether offered by the 
plaintiff or  elicited from the defendant's witnesses, will be taken and 
considered in its most favorable light for the plaintifF, and she is en- 
titled to the benefit of every reasoilable intendment upon the evidence, 
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c1a111 a l ~ < l  ~ x u v i ~ l ~ , t l  :I ~~:~sr : igo\ \ . : ry  f o ~  \-c~s.~c~Is, raf ts ,  or  f loa t i l~g  r ~ x f t s .  
r .  I llis lark tl1rc111g11 \vlii1,11 tr:lffi(' 1):1.s<(,x is 1oc.atcvl 011 t l~c> \vc3st h t ~ k  of tllc' 
t i ,  I r i g l ~ t - I ~ : ~ i l  I g o  I I ~ I I I  I t  ( w ~ ~ h i s t s  of tltc t\vo 
111,avy I Y J I I I ( , I I ~  \ \ . i l l l ?  ( ' s t c , l ~ ( l i ~ ~ g  111) :111(1  (Io\\.11 S ~ ~ C : I I I I  s~~\.e~t.;t l  111111(lr(~l 
f0c.t. A\ t  c,ac.l~ c > ~ i c l  t l~(>rc. is ;I 11c,a\.y htc.c.1 gat(, .  I:I,OIII t I 1 ( 8  L I I I ~ ( ~ I ,  \\.:ill of 
tl118 l0(.1< to  tl~cs cb:~st I ~ a n k  of r i v o ~ .  c ~ x t o ~ ~ ~ i ~  :I tl:1111 :~ l )on t  r ight  f w t  
I1ig11, ovcsr 1vllic.11 tl~ch ~ , i v o r  flo~vs. l < x t ( ~ ~ ~ ~ I i ~ ~ g  I I ~ I - ~ ~ I , O ; I I I I  ~ I . O I I I  tlio o11t- 
.siclc, \v:ilI of t11(~  1111lx~r gat( ,  t 1 1 i ~ 1 ~ ~  i +  :I ro\v of l ) i l i ~ ~ g ,  clriv(,~t i t 1  1~111ste~r~. 
:111(1 I w a r i ~ ~ g  s l ig l~ t ly  out to\vurtls n ~ i i l s t r e : ~ ~ ~ ~ .  e ~ : 1 ( ~ 1 1  c~lnstc~r sc~ll:lr:ir~x ~ I Y I I I I  

t l ~ c  ot11c.1. I))- :~l]ont  fifty foctt. c ~ s t c ~ ~ ~ ( l i l i g  ul,-strcZ:~t~l :I tc1t:ll clist:i~~c.i> of 
: i l ] o ~ ~ t  I I I I I ~  11111111t~~l i111d fifty f ( ~ t .  the. h s t  I ) ( ' i~ig : i l ~ o l ~ t  t ( ' t ~  f c ~ t  f l l r t l l t ~  
out fro111 t l i ~  +lrorc> t l ~ a t ~  tllc~ fir\t .  '1'11(~ ~ I I I ~ I I O S I ~  of tlic~se~ i +  to 1)1,~ve~11t 
r:ifts o r  1111:1ts fro111 s \ \ , i ~ ~ g i ~ ~ g  o11t i ~ i t o  t11(> qtr011g  tit(^^, tIi:~t  go(^ CJTC,I ,  

the tl:1111 1vhil11 tl~c'y IIM- 1w \v:iitil~g f o ~ .  tllcx 1oc.k g:~tc! to  o l ~ c ~ ~ ~ .  - \ l~o~.c .  
t111, 1w.k :11~0ut o11e-1t:lIf :I 111iIo t111~1~i~ i> :I gr:1(111:11 l ) c ~ 1 1 ( 1  i ~ t  t l ~ i ,  r i \ . (>~ , ,  
wit11 t11v 11oi11t 11po11 t11(, \ ~ o s t  or  r i g I ~ t - l ~ : i t ~ ~ l  si(11. goi11g I ~ o \ ~ I I - + ~ I ~ ( ~ : I I I I .  
F r o m  tlti-: l ~ o i ~ ~ t  c1on.11 to t l ~ c  111c.k g;ltc,s e.losc~ :11o11g t11c \\.(,st bnlili t l i c ,  

\vnti'r is q u i ~ ~ t  :IS c . o ~ ~ r p a r ~ ~ ( l  t o  t11:lt ill t l~c'  riri(l.*tr~:1111. . \ t i  old ~ : I ~ ~ S I I I ~ I I  

rclft>rs to tltis s t r i p  of \v:itclr 111.:11, t l i v  \\-c,qt I J : I T I I <  :is tklc,  " t l ( ~ ; ~ t i  \v;i t c a ~ . . "  a1111 
t11:it f11rt110r oilt :IS tliil " s t r o ~ y  \v:~tcnr." 1 1 1  o t 1 1 ~ r  \vor~l.q, the> \vwt ~ I : I I I ~ <  

is sti l l  \\.:rtcjr :i11c1 fur t l icr  o i ~ t  is tllc. >\vift \\.:rtc~rs. ' r l ~ r  m i ~ s t c ~ r  of , lo-  

~ ( , I I ~ : I I I ~ ' s  h : ~ t  11:iiI t11(* 11u:it ~vit11 t ~ v o  1):irgt~s or l i g l ~ r i ~ ~ ~ . s ,  : ~ ~ I I I I I ~  27 I ~ I , I , -  
rwary, 1926, n ~ o o r e ~ l  or  :i11(~11or(~l : i I )ov~ the, I o ( ~ k . ~  :it Ki11g's 1%111tY, le1:1(1- 
i l ~ g  cwxs-tic,s, n l ~ o i ~ t  700 to 775 f w t  frortl thc~ loc,k. 'I'llc Im\v of t l ~ c ,  
liglitor ill-s11o1-I, 1111 a g : i i ~ ~ s t  t11(, I I > I I I I <  : I I I ( ~  r i m 1  to a11 :i,-11 t r w .  ' I ' I I I J  0111 - 

s i d ~  liglttot~ \v:ls I I I : I ( ~ P  fas t  r ight  1111 to t11(> o t l ~ ( , r  l i K l ~ t c ~ ~ ,  : I I I , I  the Iloat 
~Ireq~l)(vl lx1(3k : ~ I I I I  11w lmw ~ I I  I I ~ ~ ~ \ V ( Y ~ I I  t11~b , S ~ P I . I I  of t 1 1 ( ~  liglrto~~s-t11fl l)o\\. 
I ~ t , i ~ l g  l ike :I ~vcdge  het\vcc~l tl~cb lig11tc.t~;;. 

T h c  r iver  bends o r  caurvcs :it th is  11oi11t an11 fro111 tllis 11oi11t th(.  1oe.k~. 
could l ~ o t  hc s c m ,  wl1e11 :I h a t  or  r a f t  gcjts to t l ~ i s  L ' l )o i i~ t "  or  L L ( ~ ~ l r v ( ~ . "  
the current  d l  d r i w  i t  oif to thc. lcft  si& of the. r i \ . c ~  ill t l~r '  t1irec.tio11 
of thc~  currc.n-sn-ift x a t r r .  Tlic mastt>t3 of tl~cl 11o:rt with thc. l i g l ~ t r r >  
moored, o r  ancl~orcti ,  IVRS t h v r ~  a11o11t 3 o'vlwk ill tllc ( . v ( ' ~ ~ i r ~ g  h ( j f o r ~  t h ~ ,  
cntastrophe tha t  n igh t  to load cmss-ties. S i g h t  I . ~ I I I ( ~  oil a ~ i t l  the  lwat 
a n d  lightcrs s tayed there. T h e  off-sl~orc, l i g h t t ~  \\.:is llot loatlrtl at tlii- 
point.  T h e  l ightrrs ,  o r  hargcs, ~ v c w  ahout 22 f w t  ill witltli alltl tho 
h a t  I1 feet wide. Tllc f ron t  elid of tlic lig11tcr.s \Yere t i rd  togt'thpr a1111 
they were 7 5  feet long. T h e  boat was ahout 50 f w t  ill lcligth, arid tlic 
boat's bow about 10 feet between tlir  l ightcrs an(! about 40 fc r t  of the' 



boat cstmtled down stream below the  lighters. Tlie lighters hcing fa?-  
t e n d  together a t  t h e  f ron t  end and  the  ban- of t h e  boat hetn-ecn them a t  
the  down-stream entl, m a d e  one of t h e  lighter9 es t rnd  out towards tllr 
river currcnt ,  making  the  obstruction about 44 feet \I itle a t  t h c  point or 
curve, and  i n  t h e  pa th  of thc  ~ l i l l  u a f c m .  'I 'l~crc ma9 n light 011 the  
h a t .  T h e  off-sl~orc light( r vws ~inloat l rd a l ~ t l  coi~ltl  11n1 c 3  11m 11 r a ~ i l v  
tlrol)pc~i t l o ~ r n ,  n l ~ i c l l  noul t l  h:ivc Irf t  qo111c 22 fcvt an 1 tlrv n a t c r  con)- 
1) :wati~ clg still. S o  f a r  thc  part ies  nre i n  l~rac t ica l  a g r c c ~ ~ i c n t  

P l : ~ i ~ t t i f f ' s  c ~ i t l c ~ ~ r c  t o n t l d  to  show t11:~t llis intc,tattl, 1I:lrtly p r o -  
n~: ir t ic ,  n l ~ o  l ~ a t l  becn ra f t ing  logs a ~ ~ ~ i r n h c i ~  of yrars ,  n i t h  I f i n g o  
.\tlril~son, a n  c~pc i* i~ i1ce t l  raf tql~lan,  011 tllc P:I]W F e a r  R i r c r  fo r  th i r ty  
years, s tar ted don-11 the r iver  wit11 a ra f t .  T11r ~ ~ f t  s t a r t ( ~ 1  fro111 
Woodel F e r r y ,  about 12 o'clock 110011, F r i t l v ;  i t  hat1 c lcvm clarnpq of 
l o p  1 6  f re t  long ;  t h e  r a f t  n a s  pu t  togcthw root1 ant1 tight a11d 20 f w t  
wiilc. When  they left t l ~ r r c  was ord inary  vntcir iit the r i v r r  ant1 n heat1 
of thc risc. T h e y  reached t h e  locks n l ~ o l ~ t  3 o'c*lock at  nicllt. F i r ( '  n a -  
on the f ron t  end of the  r a f t ,  n br ight  fire light.  A b o : ~  t n as :~lonq 1:lrgrt 
cnough to c a r r y  f o u r  men, tictl t o  the sitlc of thc raf t .  R a f t s  n c r c  ?a].- 
r i d  don.11 thc r ivcr  by A 2 t k i ~ ~ s o n  i n  the  night t ime n11t1 d : ~ g  t ime ever 
since the locks y e r e  built ,  a ~ ~ d  the  purpoqc was to do t11(~ same tha t  
night.  Atkinson testified : "T tlirln't k n o ~ v  that  the 1ig;htcr was on t l ~ e  
side of the  boat un t i l  I got to about tlic n~itltl lc of the  ~ f t .  and I W : I ~  

heading r igh t  in to  the  lighter wit11 t h e  r a f t ,  and pulling t h e  r a f t  ont ,  i t  
thrcw the  f ron t  of i t  i n  the strong water .  Har t lg  Proniar t ic  was on t h r  
hack end of the  r a f t  antl I n aq on tlic f ron t  end. .\ f t c r  passing thtx 
lighter Ilc tried to  make  fast  to the  first set of piles, antl missed tha t  and 
1w got i n  t h e  boat to go ashore. When  wr got i n  the hoat we were 011 

thc eve of going over t h ~  dam-the boat n c n t  down ant1 ITartlv Cro- 
mar t ie  s tar ted to  s v i m  down t h e  s t ream tlic wav  the r ~ f t  was going. T 
held to  the  boat and  hollercd f o r  Iielp, and some p a r t i t s  f rom the  lock< 
came out  to  m e  with a boat a n d  carr ied me ashore. I went over thc 
locks holding to the  boat. J u s t  a s  H a r d y  stcpped into the  boat i t  w ~ t t  
clo~rn, and  i t  was  on the  eve of going over the  dam,  a ~ l d  then he  swaril 
towards t h e  ra f t .  T h e  r a f t  x i s  going d o ~ ~ n  stream. . . . I coultl 
not b r ing  the  r a f t  back i n  towards the  hill  a f te r  passing the  lighter.  Tt 
would h a w  gone over b r o a d s i d c t h e  curving r a f t  would have  caught  
the tide. . . . I was about the length of the  r a f t  when I discovered 
tha t  there was  a lighter tied to  the  side of the  boat, antl I was heading 
r ight  into the  lighter,  and  when I pulled out i t  p u t  t h e  f ron t  end of thc~ 
ra f t  going towards the  dam,  a n d  I could not make it  curve back. It 
was too short to  come back i n  behind t h e  lighter and  make fast  to the 
~ v h a r f .  I was i n  slack water  when I discorered the  lighter.  . . . 



"Q. If the  l i g h t w  I ~ n d  not 11cct1 alongside of the  boat on the o u b i d c  
of thc tug-boat, c ~ ~ u l t l  you II:I\ e passetl dow11 to the  lock gate  n i t l ~ o n t  
going f a r  cmouph illto tl~cj +ui t ' t  n n t r r  to  h a r e  pulled you orc r  the darn! 
.\. Teq.  sir. If tl~c, ligl~tc r hat1 i ~ o t  bee11 brside of t h e  boat I would 
Ilavcl kept  i n  t l ~ c  tlc:111 ~ \ . ; ~ t c r  a1111 wi111t r ight  a l o ~ g .  T could 11nre piclretl 
up  t l~ t , rc ,  but the, liglrtc3r \\.;is out so f a r  t h a t  it  tllrcw 11s r igh t  out ill thc. 
Ftrong vatc'r .  . . . I : I \ \ -  l ights 011 the boat, but I didn't sce a~r!/ 
o i i  lli , ,  i i ! l l , i i ' i . .  ' I ' ~ I ~ , I . I ,  \\.:I. tto o i ~ c  111' i n o v i ~ ~ g  : I ~ O U I I ( ~  on the boat. I 
l ~ o l l t ~ r ~ ~ l  \ \ I I V I \  \ Y O  got t l ~ t w ,  11nt 1 (li(I,!~'t s w  one, and no one :IN- 

( 3  go t o  11i.q 1 1 0 i t 1 ( ~  : i11i1 gvt 11in1 to t11r11 11s t111u11gl1. . . . 1111: (II , : I I /  
\ \ ; r t c ~ i .  c~stc~1111x  fro^^^ t11( '  Itill ollt ittto t l ~ ( ~  I .~ I . (~I .  40 f i ~ l t  to :10 f( '( ' t .  It' 

the ra f t  gvts illto t l l ~  s\\.ift \v:ltc>~~ g i ~ i ~ i g  t l o \ v ~ ~  S ~ ~ I . : I I ~ I  11i'Io\v I ) : t t ~ i ~ ~ l ~ '  
f , a l ~ t l i i ~ g  it  gocs o ~ c r  the. tl:r~tt. Yo11 I # ; I I I ' ~  h i ~ v i ~  o ~ ~ i ]  : i ~ ~ t l  111it it tlt1~11tg11 
tlit. locks i f  i t  g ~ t s  illto tlic. swift I V ; I ~ I ' I .  f r o l t ~  l ) i t t~i( ' ls '  I . : ~ t ~ ~ l i ~ t g  01: ilo\\.11. 



ri6s IS TI-IE SUPREME COURT. [I94 

T h e  conlbined width of the lighters and tlie boat was greater  than  
the s t r ip  of dead watcr  along the n e s t  bank, which was practically thc 
only ~ lav igab le  p a r t  of the river a t  this  point.  . lbout n i n e  o ' t lock  or1 
t l r ~  n igh t  i n .ques f i o i z ,  a r a f t  came down to the lock, i n  charge of G r a n t  
XcIZoy and a l~c lpcr .  I t  came upon  the  boat and lighters anchored in 
thc  dc:~cI u i ~ t e r .  It could not get around this obstruction a n d  bark in to  
the lock gate  ni t l iout  going in to  the strong water. Such  was attempted 
by the 'raft,  but i t  went over the  dam.. 

Several rnftsmcn of long years' e s p r i c n c r ,  testified, i n  substnnce: I f  
a r a f t  romrs around the up-stream so f a r  out i n  t h e  s t ream as to  he 
u ~ ~ n b l e  to pull illto tlic s t r ip  of dead water  lying i ~ n ~ ~ i e ~ l i a t c l y  a l o l ~ g  tlw 
wcs te r l~  shore, i t  call never reach the lock gate, and always goes o v t ~  
the clnrn. T h i s  s t ~ - i p  of dead water  is tlic only ~ iav igab le  par t  of the  
s t ream a t  this  point. L\ll traffic must  pass through the lock. 1 1 1  order  
to do so this  s t r i p  of dead water,  and i t  o ~ ~ l y ,  n u s t  Le used. T h i s  is 
t r u e  i n  a peculiar way of a t imber  r a f t ,  n l i i c l ~  can ~iiovc> a l o ~ l g  only a *  
the current  moves it. 

Defendant 's evidence tended to show: T h e  boat had a l ight 011 it ,  :11w 
there were l i g h f s  o n  t h e  barges ,  o r  l i , q h f e ~ x  T l ~ c  11lastc~r of tllc, boat 
testified: T h e r e  was about a twclvc foot rise i n  the r i ~ c r .  'l'lics r n f f  w n s  
t o ~ n i n g  r i g h f  d o w n  f h e  n l iddlr  of f h c  T ~ I T I . .  " I  st:tycd np  n l ~ t i l  the rn f t  
went over the dam.  T h e  men n e w  l i o l l t ~ r i ~ ~ p  vl icn t h y  passed nio. 
They  n w e r  came within f o r t y  feet of tlic, 1iphtc.r or tlic boat. l 'hcy 
were off i n  tlir  river.  lb 1)oat and  lightcv w e w  1) i ~ i g  ill a 1)0~1i0t 
above the locks-I a m  speaking about the raf t  nliich H e n r y  Crorl~articz 
was 011, and  1 say  i t  n7as ten m i ~ i u t e s  to four  wlic~i  1 jirst was : ~ r o ~ ~ s ( v l  
f r o m  sleep and  heard them hollering. They  v c ~ ~ t  ovei thc  (1;1n1 tv11 01. 

fifteen minutes later.  I t  v a s  the l l o l l c r i ~ ~ p  tha t  ronec~l  111c f rom s l w p  
; I I I ~  caused me to come out a n d  look u p  tlw river, and the  r a f t  W:E out 
~ I I  the  current  on the  cast side of t h e  river when I first saw it ,  n11t1 it 
n x s  ahout a qlinrtclr of a mile u p  the r i ~  txr f r o m  m y  110at when T wn 
it, and passot1 not ncarer  t h m ~  for ty  feet f rom m y  off-sll?rc lighter. Thi.  
raf t  did not gct near  enough to m?  to rcntlcr ally aid." 

T h e  p r i ~ w i p l e  is well stated in  27 R. C. I;., srca.  227 1). 11320, a s  fol- 
lows : "The r ight  to  use wntcrtlourscs :lr l~iahv.ays,  nncl tl~cl r ight  to us1> 
highways on land,  a r c  said to be a~~alogou. ; .  and to d q ~ c m d  on tlw same 
general principles. One''; r ight  to ~i :~vip:~tcl  :I pl1l)lic r iver  is not ;I 

private but a public r ight ,  to which he i h  mtitlotl  nnlg ill corllmou wit11 
tlicx w11olc public. ~ \ n y  a ~ l t l  a11 of t l ~ c  pnblic ]lave a11 tqlial r ight  to H 

rcasonablc usc, bnt the  c n j o p e n t  by olrc ~icrcssar i ly  i ~ ~ t c r f e r c s  to somr 
vstcnt, f o r  the t ime being, with i t s  absolutely fro(. ant1 i ~ ~ i i ~ r l p c d e d  use 
hy others, a n d  each must cacrrisc hi.;  right^ 11 it11 :I 1wopcr r c p r d  for  
th(> r ights  of others. Snvigab le  waters  c o ~ ~ s t i t u t r  a public highway. 
open alrel f rce  f o r  tlie p s s n g c  of all  v l n s w  ant1 . i n ,  of water  crnft  
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which have a riglit to follow the usual c.liaimcls. h d  a trnl elcr for 
l~lcasure is as fully c ~ ~ t i t l c d  to protection ill using a public ay, \\ lit,tk~cr 
by 1a11cl or by nater ,  as a trav(1ler for I)u.i~~ess. This  ~ o n i i l l o ~ ~  right 
exists not ouly bctnecn bonts, but also betncen boats autl logs floatii~g 
don 11 a st re nil^." Scc l l a r d i s o n  c. l l u n t l l ~  C'o., ante, 351. 

The  river is a public highway, all h a ~ i n g  equal rights to navigatio~i. 
1Vllc.re tlefenda~it a~~clloret l  the boat and lighters, or bargcs, from the 
plaintiff's testiniony, which was accepted by tllc jury, it \\.as in the 
xvake of tlie only safe passage for rafts. Defendant kuew, or ought to 
hare  krionii in tlie excrcise of due or ordinary care, that rafts were 
customarily traveling thc river higliway a t  night as well as day going 
through the lock. Tlie master of defendant's boat had been plyiug or 
traveling the Cape Fcar  River for thir ty odd years. That  the nlooriilg 
or anchorage of the boat ant1 lighters without a light 011 tlic offshore. 
lightcr, or barge, tlie raft  would in  t u r i ~ i ~ ~ g  the point or curve to get 
into still water, either collide with the lighter or be throwii out into 
the swift current ant1 go over the darn. The defeidaut had a right to 
ar~calior on the river liigliway, but the peculiar place, near tlic point or 
curve in the river, where the raft  had to turn into still water to kecp 
from the swift current. Tlir manner-the two lightcrs tied together at 
the top, and tlie bow of the boat between them at the eiicl, throwing the. 
rear of the off-lighter further into the river, perhaps fifty feet, t a k i ~ ~ g  
up practically all the still water, the raft  traffic passageway, no light 011 

the off- l ight~r.  I t  was a question of due and ordinary care and ti fact 
for the jury, and the niotion for nonsuit properly overruled. The court 
below gave the contentions of the parties clearly and fairly, esplainctl 
the law applicable to the facts and charged the well-settled law as to 
~iegligence, proximate cause and contributory negligence. 

The  second main question presented by defendant for decisio~i : Was 
it the duty of the court to apply the law as it exists in Admiralty, or as 
to common law in  the courts of the State, when the tort complained of, 
if any, was committed upon the navigable waters of Cape Fear  River 1 

We think the action was tried correctly, under the principles of the 
common law and the issues of negligence, contributory negligence and 
damages the proper ones. W e  adduce from the decision of the United 
States Supreme Court, construing the statutes, civil causes of maritime 
and admiralty jurisdiction actions in  tort, in personam and not in m m ,  
under the facts as shown in  this case, as follows: "State courts can 
exercise jurisdiction and give a remedy for a consequential injury grow- 
ing out of a marine tort, where no remedy for such an in jury  exists in 
the admiralty courts. A suitor may have a remedy in a case in a State 
court, even if the admiralty courts have jurisdiction, where the right of 
action was created by a State statute enacted subsequeut to the passage 
of the judiciary act. Suitors may have a common-law remedy ill all 



c6asc,s where tlre corn111011 law is coinpetcl~t to girc it. Tlresc principles 
;~ l~pl ie t l  to a suit iir a Statc court by :ul :~cIminiitrator, to recover dam- 
q y s ,  u i ~ d r r  a St:ite statute, for an  act causing tlre death of his intes- 
tate, done by n stcaincr i ~ r  narigabl(, wntcw." Syllal~us in .I r n e ~ i c a n  
S tmntbonf  ( ' 0 .  7'. C'hace, 83 U. S. Sup.  Ct. Reports, 1). h22, 2 1  Law Ed., 
1). 360. Sce notes, p. 1030. The  Clrac c~ t nsc is approred in I 'anamu 
I?trtirotrtl ( ' 0 .  1 % .  l7cisclnoz, Atlmr.,  271 IT. S., 13. 117. I n  the latter caw 
it is said, a t  11. 519: "The sole question presented is vlietlrcr Statc 
courts irmp entertain such actions, the defendnut's coii t~~ntion being that 
tlrcy arc  cog~iiznblc only in tlle Federal District Court. . . . (p. 560.) 
Tlic sections of the Judicial Code juqt cited, while i nve~ t ing  the Federal 
District Courts ~ v i t h  jurisdiction 'exclusirc of the courts of the several 
states' of all 'civil cansrs of ulniirnlty and maritime jurisdiction,' coil- 
tain nn cscepting clause c~spressly 'saving to suitors in all cases the 
right to a common-lax- reincdy where thc coinrnon law is competent to 
g i re  it.' The clause is n c o ~ ~ t i n u a t i o ~ l  of a like clnuse in the Judiciary 
,let of lTSD a11d al\vays lras bwii colistrurd as permitting substantial 
rights u ~ ~ t l e r  the 1n;lritimc law to recover 111o1rcy for service rcntltred, or 
as dnmngcs for tortious i ~ ~ j u r i c s ,  to be nsscrtctl ant1 enforced in ac t io~i i  
i n  personam according to the course of t l r ~  common law. Chelent is  v. 
I , ~ r t X m b a c l ~  S f c a ~ n s h i p  P o . ,  247 11. S., 384: P n n a m a  II, R. (70. v. J o h n -  
S O H ,  s u p m  ("4 IT. S., 3T3), p. 388, 390. l n t l  i t  uniformly lras been 
rcgnrdctl as lwrlnitti~rg suc811 netions to be 1,rouglit in either the Federal 
courts or the Statc courts as the possessor of the right may elect. (Cit- 
ing numerous authorities) . . . (p.  581). I n  so saying, we must 
be understood as fully recognizing nlrat often has been held in otlicr 
cases-that the saving clnusc does not include suits i n  r e m  or other 
forms of proceetli~lg uilknovn to the common law. (Citing ~iunlerons 
authorities) . . . (p.  562) .  .hc l  that  the more reasonable view is 
that it is intended to regulate venue and not to deal with jurisdiction as 
bet~vecn Federal and State courts." See case on "all fours" as to  p r e s e ~ ~ t  
action, citing Vtzsquez case, supra;  Xesse l  v. F o u n d a t i o n  Co., 47 Supreme 
Court Rep., p. 695 (decided 31 May, 1927). 

Our  own Court, in S m i f l ~  v. R. R., 145 N. C., a t  p 101, lays down 
the same principle as follows: "The action being prosecuted in the 
State courts for alleged negligence, the rules obtaining in  courts of 
admiralty in  such cases do not apply. The  rights and liabilities of the 
parties are to be ascertained by resorting to  the principles which control 
in actions for alleged negligence wherein contributory negligence is  set 
up  as a defense." 

I n  passing on this matter i t  may not be amiss to sag that  we are not 
now considering section 20 of the Seaman Act of 1915, ch. 153, 38 
Stat., 1164, as amended by section 33 of the Merchanl: Marine Act of 
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1920, ell. 250, 41 Stat . ,  988, under  which the Vasquez action, supra.  
arose. Wlwre a st aman suffered personal in jur ies  in the  c o u r s ~  of his  
e t n p l o y m c ~ ~ f ,  and  the  Seaman Act, supra, gave the same r ights  as rail- 
u a y  er~iployces uritler the  Federal  Employers  Liabi l i ty  Act. T h e  Sea-  
man a a s  applied to  common-law action brought i n  S t a t e  court\ ,  
:111(1 '(st~vedores" were included i n  the  act. See I n f e r n a f i o n a l  S f c v e t l o ~ -  
it19 Po. 7). l i a v r e r f y ,  U. S. Sup .  Ct .  (1926),  71 L a w  Ed., 22. I n  actions 
of tha t  kind, although tr ied i n  the  S t a t e  court,  the  fellow-servant do?- 
t r ine is  :~holislied and  cont r ib~i to ry  negligence sllall riot bar  recovery, 
but sliall only tlirninish the  damages, except t h a t  no employee i i ~ j u r e d  
or killed n l ie re  the violation of a safety lam for  employees coi~tr ibuted to 
the in jury ,  sliall be helil to have bcen gui l ty  of contr ibutory neglige~lrc. 
S w  I n q c  L I .  R. E., 192 N. C., a t  p. 536 (pet i t ion for  n r i t  of t c r f / o t a r l  
( lv r~ i td  by S n p .  ( ' t .  of U. S., 28 F( ,bruary,  1 9 2 7 ) ;  Y'roilrr 2;. I?. R . 
( o t t ~ ,  446. 
In l2oOitrs Dm/ Dock ant1 1Zcpair ( '0 .  2'. Lars Da111, 266 U .  S. ,  11. 449. 

69 Law Ed., 1). 372, it  iq held (syllabus) : "The r ight  and  liabilities of 
the parties to a n  action hy one doing repair  n o r k  on a rcssel lying iir 
11:rvigable n a t e r s  of the  Unitccl States, to  recover danlages f o r  irijuric's 
cxuictl hy t l ~ c  breaking of a scaffold, arise out of and tlepeld upon tilt, 
gcneral rna~.itirne law, and cannot be e n l a i p t l  or inipairrd by the s tatutc  
of the S ta te  n h c r e  the i n j u r y  occurred. I t  is error  i n  a n  action i n  ;I 

S t a t c  conrt to recover damagcs f o r  iii jurics to a n  ei~lployec cngagcd ill 
~ ~ p a i r i n g  a \ (me1 lying i n  i~av igab le  x a t e r s  of the  United States, tluc to 
the brcakirlg of a scaffold, to permit  t h e  jury, i11 determining tlic quc+ 
t l o ~ l  of ~icgligence, to  consitlcr a Sta te  stcitufe fixii~g f71r tlrity o f  
t~ia\lc'r wiflc 1cspect to scai)-olds." ( I t a l i cs  ours.) T h e  : rss igin~icnt~ ot 
( n o r  a r c  u ~ l t e ~ ~ a b l e .  

The. action XIS tried with care, mid af ter  e x a m i n i i ~ g  n-it11 p : r i ~ ~ s  this 
m o r d  and  thc  ahlc briefs of counsel, we can find, i n  law, 

No r r ror .  

Trials-So~~suit-~'erdict-Damage~-~Pppea1 and Error-New Trials. 

In n personal injiirp negligent action brought 1,y sevor;~l p l i~ i~~t i f f s .  
where a jiidjiment of nonsnit as to the rccovery of OIIP o f  t11ts111 is I T I I -  

clrred, tluring the trial, I\-ho appc~nls, t l ~ c  verdict of tllc j u r y  :~\v:lrtii~~g 
(1:majirs to all is not availnhle to thc. ~ l o ~ r s ~ ~ i t e t l  plaintiff. : IS  : ~ f l ( > l .  thr  
nonsuit he wits not a party to the further ~) roce t~ t l i~~gs ,  : r ~ ~ t l  lnrist :~ l ) i t l t ,  
by n s~ualler amount of damages :~w:~rtlcd Iry the vrrt1ic.t ii11o11 tllc s111u 
seqncnt trial. 
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CIVIL ACTIOK, before Scllenck, J., at  February Term, 1927, of 
C'ABARRCS. 

Melzie Watts, Wiley V. Davis, Mosie Ree Reel and Charles E. 
Turner each instituted separate actions for damages against the defend- 
ants, Lewis Lefler and A. F. Lefler. A. F. Lefler was the father of 
Lewis Lefler and owned the automobile which the plaintiffs allege col- 
lided with the truck in which they were riding, and as a result of which 
they sustained personal injuries. Lewis Lefler was driving the auto- 
mobile at the time of said collision. The  cases were consolidated for 
trial. 130th sides appealed. 

11. 8. ll'illiams, J .  Lee Crozuell, Jr.,  and J .  L .  Crowell for plaintitfs. 
Iiartscll 4 flarfsell and Armfield, Sherrin 4 Barnhczrdf for defend- 

anfs .  

I'm C ' r - m i a ~ .  This cause was considered upon a former appeal re- 
l~orted in 100 S. C., p. 722. I n  that  case judgment of nonsuit was 
rntered as to the defenciant, ,I. F. Lefler, and the cause was prosecutctl 
to final judgment against tlie defendant, Lewis Lcfler, who did not 
iippwl. This  Court rerersed the judgment of nonsuit so cntercd. I n  
tlw former tr ial  upon issues submitted as to the liability of Lewis Lefler 
tllr jury awarded damages to plaintiffs as follows: Melzi,? Watts, $2,500; 
Wilry V. Davis, $250; Mosie Ree Reel, $250, and C h ~ r l e s  E .  Turner, 
$500. l'liereafter a t  the February Term, 1927, the cause was again 
tried upon thc following issues: 

1. Was Lewis Lefler the agent and se rwnt  of the defendant, A. 1;. 
Lefler, a t  tlie time of the illjury to the plaintiff, hlelzie Watts, as 
alleged in tho complaint ? 

2. Was the in jury  to the plaintiff, Melzie Watts, c a u d  by the negli- 
gcwce of the tiefcndant's agent and servant. Lewis Leflu, as alleged in 
the complaint ? 

3. Did the plaiiitiff, Melzie Watts, by her o\$n mgligence contribute 
to her own injury, as alleged in  the answer? 

4. What damage, if any, is the plaintiff, Melzie Watts, eutitlcd to 
recover of the defendant, A. F. Lefler? 

The  jury answered the first two issues "Yes" and thc third i s sw  
"No" in each of the four cases or as to each of the four plaintiffs; ant1 
ariswwxl the fourth issue $1,200 as to Melzie Wat ts ;  $7,; as  to Wilcy Y. 
Davis; $25 as to Mosie Ree Reel, and $200 as to Charlcs E. Turner.  

The  plaintiffs contend that, as the nonsuit in the fornier trial Ira, 
reversed, the defendant, 8. F. Lefler, is bound by thtl rertiict in tlie 
former suit, and should therefore be required to pay thc larger amounts 
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specified in the judgment against Lewis Lefler rather than the smaller 
anlourits awarded by the jury in the present case. This contention can- 
not be sustained. Ordinarily joint tort feasors may be sued separately 
or together. l l i p p  v. Farrell, 169 N. C., 551; Raulf v. Light Co., 176 
N. C., 601; Xartin v. Bufaloe, 128  N .  C., 305. When the trial court 
sustained the motion of nonsuit as to the defendant, A. F. Lefler, in thv 
first trial he had no cori~lection with tlie subsequent proceedings of tlic 
court, and hence was not a party to the judgment rendered. Therefore, 
he would not be estopped by said judgment. Noreover the issues in the 
casc a t  bar are not identical with the issues in the former case, and onc 
of the essentials of the estoppel by judgment is the identity of issues. 
I fadison c. h'cerett, 192 N. C., 371. JVe coriclude upon the> plaintiffs' 
appeal that the judgment should be affirmed. S o  error. 

d careful examination of the assignments of error in the defendauts' 
appeal discloses no error of law. The judgment is afirmetl. 

N o  error. 

(Filed 7 December, 1927.) 

Judgments-Consent-Contrnct~ourts-Contempt. 

A judgment entered by the court upon the written conwnt of tlit~ 1)iIr- 

ties, wit l io~~t express provision therein, only confrrs upln the courts t h ~  
power to construe the contract as it is written, and excl~ides from it thr, 
power to adjudge n party thereto in contempt for the violation of i t<  
terms. 

APPEAL by plaintiff from Toumend, Special Judge, at  Special J u n r  
Term, 1927, of CABARRUS. Affirmed. 

Armfield, Sherrin ie. Barnharrlt for plainti?. 
Hartsell & Hartsell, 1V. H.  Woodson and Hayden ( ' lrrn~nf f o r  dr- 

fendant. 

PER CL-EXAM. This Court rendered the o p i n i o ~ ~  that the origiual 
judgment in this action was a consent judgment. Lentz 1 . .  I , ~ n f z .  193 
N. C., p. 742. 

The  question presented: I s  i t  error for the court below to hold that  
the defendant is not guilty of contempt in failing to pay the monthly 
installments due on a consent judgment? We think not. 

43-194 
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I n  Coburn v. L10mrs.. 101 K. C., a t  p. i4, i t  is said:  "This consent 
, j ~ d ~ l ~ ~ c ~ i t  lcft a cl iscrc~tiol~ar~ power in the court to mahe such orders or 
rllwccm for /he p ~ ~ l r ~ ( ~ l i o n  of the r ights  of all parties." 

'l'herc is I I O  provision ill the judgment in the present action that  
I ( x ~ c s  the matter opcn, or any provision giving the court discretionary 
poiv~i- :IS thc C01mi.n c m c ,  su1,ra. This Court can only construe the 
~ ~ o ~ ~ t ~ . ; ~ c t - c . o ~ ~ s c n t  judgnlent-as written. 

'1'111? partics might have lcft the matter discretionary with the court, 
:IS in the. C ' v O u m  cusp, s l rpa , ,  but this they did not do. 

.\ffirn~ed. 

(Filed 'i December, 1927.) 

1 .  Limitation o t Actions-I'lendings-CourtTustices of the Peace--Ap- 
pcd-Trinl do Nov-Discretion. 

.\II : r l~l~c:~l  from n court of a justice of the peace is tried de novo in the 
Sqwrior Court, C. S., GG1, and when the accouiit sued 011 is admitted in 
tllc t'oruwr court, it is discretionary with the trial j u ~ g e  to permit the 
{]lea of the statute of limitations which is necessary to defendant's right 
to set it up. 

8. Actions-Interveners-Burden of Proof. 
T l~c  I~urden of proof is upon the intervener in an action. 

A \ ~ ~ ~ ~ ~ a ~ .  by defendant from Sinclaiv, J., and a jury, a t  May Special 
Tcrin, 1927, of *\SHE. NO error. 

IF'. ll. .lzlsiin fur plaintiff. 
TI'. R. Baugucss for defendant. 

I R I A .  Plaintiff brought a n  action against defendant on a 
promissory note, before a justice of the peace. A warrant of attach- 
nicnt was sucd out a t  the time and service was had by r u b h a t i o n .  V e  
are bound by the record. I t  discloses that  when the cause came on for 
trial before the justice of the peace defendant, through his attorney, 
cntered a special appearance, admitted the correctness of the account, 
and moved to vacate the attachment on the ground that  defendant was 
a resident of this State. This  motion was overruled an3  judgment was 
rendered in favor of the plaintiff, from which the defendant a p p e a l d  
to the Superior Court. Subsequent thereto Emma Greer and Fay Gra- 
ham intervened, alleging ownership to certain personal property at- 
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tached in  the action. This  issue was tried in the Superior Court. The  
jury decided against the interveners. The  attorney who appeared in 
the justice of the peace's court for  defendant represented the inter- 
veners in the Superior Court. 

The  burden of the issue to be answered by the jury was upon the 
interveners. Sugg v. Engine Co., 193 N. C., p. 814. 

From the record we find that  in the justice of the peace's court de- 
fendant "admitted the correctness of the account." I n  the Superior 
Court defendant offered to plead the statute of limitation, through the 
same attorney who represented the interveners and who had entered a 
special appearance for defendant in the justice of the peace's court and 
moved to vacate the attachment on the ground that  defendant was a 
resident, but admitted the correctness of the account. The  court refused 
to allow this to be done. On  an appeal to the Superior Court the trial 
is de novo, "a new tr ial  of the whole matter." C. S., 661. T h e  defense 
of the statute of limitation, to be available, must be pleaded. 8 Encyc. 
Dig., N. C. Reports, p. 887, sec. 134, and cases cited. 

Defendant did not plead the statute of limitation, but admitted in the 
justice of the peace's court the correctness of the debt. The  leave to 
file answer i n  the Superior Court and plead the statute of limitations, 
under the facts and circumstances of this case, was in the discretion of 
the court below. Defendant cannot "blow hot and cold in  the same 
breath." 

The cases of Woodard v. Milling Co., 142 N. C., p. 100, and Whife v. 
Peanut Go., 165 N. C., p. 132, are not in conflict with the position here 
taken. We find 

N o  error. 

W. VANCE B R O W N  ET AL. v. T. AARON BUCHANAN.  

(Filed 14 December, 19'.) 

1. Reference-Objections and Exceptions-Issues-Trial by Jury. 
A party duly and aptly cscepting to an order of reference, and also to 

the admissions o f  evidence before the referee, :md snb~nitti~ig issues, 
secures his right thereby to a trial by jury upon the issues presentetl 
by him. 

2. EvidencsBoundaries-Common Reputation-Hearsay. 
Where it is agreed by thc parties that tlie establishing of a lwgil~uilig 

point should control the right of the plaintiff to mine upon the lands in 
dispute, the tt~stimony of a surveyor to establish the true location of 
this point, b:lsed upon tlccl:lr:~tions of common re~~nt ;~t ion ,  is admissible 
as hearsay, unless in accordance wi th  tlie requisites that they esisted 
before the fri:11, h a d  their origirl at :I time comp:tratit-ely remote, were 
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, ~ E A L  by p l i l i ~ ~ t i f f s  f r o m  Jloorc,  J., ;it J u l y  'l'erm, 1027, of 
MITCIIELL. xew tr ia l .  

,\ction inl-oll-ing titlc to  mineral  i ~ ~ t c r c s t s  ill ;I tract of land, situatcx 
in  ?rfitcllell County,  and  described i n  the  complaint.  

Only  one issue was s u b m i r t d  t o  the  jury.  I t  was a ~ l ~ u e r e c l  n s  fol- 
lows : 

",Ire the  plaintiffs in  the above-entitled nctio11 the  owrwrs and en- 
titled to the  posscssioli of the  mineral  interests in  nncl to the  bountlary 
of l a ~ l d  described i n  tlic complnint?  A\nswer:  So ."  

F r o m  judgment  on t h e  verdict plaintiffs appcnlcd tn the S n p r t w r  
Court .  

CONSOK, J. ,It J u l y  T e r ~ n ,  1024, th i s  action, thcn pentliug i n  the 
Snperior  Cour t  of Mitchell County,  was rc'fcrretl hy  the  j ~ i d g c  presid- 
ing for  t r ia l .  C. S. ,  573, subsection 3. ' rhe  o r t l c ~  of refercnrr  w:is 
nintlr, ~ ~ o t w i t l ~ q t a n c l i n g  t11c objection of tlcfcntlant, w h )  duly esc~~ptcvl  
thereto. Defendant  was, therefore, not d c p r i r d  of 11 s constitntional 
r ight  to a t r i a l  by  j u r y  of the  issues of fact  ar is ing 11po11 tlic p1r:ulings. 
L u ~ n l ) ~ ~ .  Co. 1 , .  Pcmhcrfon,  I SS S. (I.. ::3.!. ~ \ ' I I ( ~ I I  t 1 1 ~  1 ~ ~ 1 i o r t  of thc' 
referce, t o  which exceptions h a d  hen duly filrcl by tlw Ic ! fcnda~~t ,  (4:1nu5 
on f o r  hearing, defendant t e n d m ~ l  isslieq to be s l ~ l ) n ~ i t t ( d  to t h ~  jury 
upon such t r ia l .  

-\t the  t r i a l  plaintiffs offered i n  el-iclence S t a t e  G r ~ t ~ t  So. 214$, to 
Wi l l i am Cathcar t ,  datcd 20 J u l y ,  1796, and duly rccwrtl(~t1 in  l f i t r l lc l l  
County. P la in t i f f s  claimed under  this  grant .  .I map,  matlc iintlcr all 
order of the court,  and sho~ving  tlic contentions of tlic li:lrtiw, n.;~.: al-c~ 
introduced as evidence. 
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The following agreement was thereupon entered into by and between 
rounsel representing plaintiffs and defe~idant, and made n part  of the 
record as a stipulation for tlie trial'of this action : 

"It is agreed that if plaintiffs shall establish, by the greater w i g h t  
of the evidence, the beginning corner of the grant  to William Cathcart, 
No. 2148, a t  the point marked 'walnut7 near the mouth of Gouges 
Creek, then i t  is  admitted that  tlic black line, A, B, C, D, and F, is the 
correct location of the line claimed by plaintiffs under Grant No. 21415, 
and also tliat the land described in the complaint is  included in the 
boundary of said grant, and that, in such event, tlie plaintiffs arc the 
owners of such interest as passed by said g ran t ;  and it is further ad- 
mitted tliat Grant  S o .  2148 is  known as tlie 'Brown Spccu la t io~~  
99,000-acre grant7 ;  and i t  is admitted that if the plaintiffs fail to 
establish their beginning corner as just stated, or if the beginning corner 
shall be established a t  the place marked 'walnut' on the court map, tlie 
junction of the red line with the river, then the grant under which the 
plaintiffs claim does not cover the land in controversy." 

The answer to tlie issue submitted to the jury was thus rnadr, to 
depend upon the location of the beginning point in the description of 
the land contained in the Cathcart Grant. 

Plaintiffs offered evidence tending to show that  said beginning corwr  
is a t  the mouth of Gouges Creek, a t  the point marked "walnut" on the 
map ;  defendant offered evidence tending to contradict plaintiffs' evi- 
dence and to show that  said beginning corner is  at the point marked 
('~valnut, 3 old corners," on the map. 

R. L. Wiseman, one of the court surveyors, oil his cross-exarriillatiol~ 
by plaintiffs, as a witness for defendant, testified that  "old marl Sheriff 
Wiseman" told him, while on the survey, that  the corner of the grant 
was a t  the mouth of Gouges Creek, and that  some said it was at one 
place and some said that  i t  was a t  another. On his redirect examina- 
tion this witness mas asked the following questions : 

"Q. Who told you that  the line was orer  on the other ridge? A. X r .  
Filmore Rose and a number of fellows there in the mines. 

"Q. Who else, do you recollect? 3. Mr. John English, the son of 
Isaac English, and a brother of Mrs. Wisemall, who was on the stand 
this morning. 
''9. If the speculation line ran as they contend, or as the plaintiffs 

now contend, were they mining inside the speculation l ine? -1. They 
were right on the line. They had mined above it and below it, and all 
through there. They stopped me and I went out. 

"Q. Who did you hear say anything about the oaks on the Bald?  A .  
I have heard it rumored that  was the corner of the speculation linc. 



'(Q. I s  there iiny gcmral  reputation in that  conimunity as to the locx- 
tion of the speculation line on the 13altls? Under ~ , u c h  r e p u t a t i o ~ ~ ,  
\ \ l lc~-c is tllc location of the spcculatio~l line \\it11 relation to the Dig 
Bald, on the Little Bald?  A. 011 the nest  sitle of the Big Bald, bet\\cc~n 
the 13:1lcls, but morc on the ~vcst  qitlc of tl~cx Dig Bald." 

The nitncss furtlirr testified that he knew of no one, now dead, v h o  
hat1 c\ cr mad(. s t a t e m c ~ ~ t s  to him in rcgarcl to the locltion of the. I N -  
ginninc corner, cnllod for in the grant. 

Plnintiffs' assig~~riients of error based upon cscel~tions, noted in :ll)t 
time, to the forcpoing questions antl anwers ,  must be r$ustained. 

I)cclarations nit11 I T S P C C ~  to the location of lines and corncrs, or wit11 
r e ~ p c c t  to gcncrnl r~pu ta t io i l  as to such locntion \\hen offered in evi- 
~ C I I C C ,  are "hearsay," :illtl as such are inndruissiblc upon an issue involv- 
in? such locntion, unlcss brought clearly n i t l ~ i n  the wccptions to thc. 
rule csclutling "hearsay" as evidence. 

I n  Pace 2'. JlrAtlcir, 101 N. C., 137, Adari~s, .J., w w  : "The requirt - 
~ncn t s  for the n t lmi4on of nnsnorn t lcclarat io~~s arc  that  thc declarn- 
tion he made aufe liicnl moiam, that the d c c l a r a ~ ~ t  be tlisintcrestcd. 
whcn it is niadc, antl that he be dead, when i t  is o f f c rd  in cvidcncc." 
Tripp v. I i t f lc ,  186 N. C., 215; Sul l iwn I . .  Rlozrnf, 16.5 T. C ,  'i: 
Ilemplrill z.. Ilmnpl/ill,  135 S. C., 501. The grounds upon which this 
esccption to the rule rsclutling hearsay as evidence is bascd, are statcvl 
and discussed by dIcrri?non, J . ,  i n  BelJtea v .  R?jrd, 95 N. C., 309, which 
has been frequently cited and approved by this Court. 

I n  I ioge v. Lee, 154 N. C., 44, .lclams, J . ,  says: '(In this State both 
hearsay evidence and common reputation, subject to certain restrictions. 
are admissible on questions of private boundary, but common reputa- 
tion should have its origin a t  a time comparatively remote, always ante 
litem motam, and should attach itself to some monument of boundary 
or natural object, or be fortified by evidence of occupation and acquics- 
cence tending to g i re  the land some fixed and definite location." This  
principle is also stated by Allen, J., in Sullivan v. Bloufif, 165 N. C., 7 ,  
in the following words: "I t  is equally well-settled that  evidence of com- 
mon or general reputation is  competent in the location of private bouncl- 
ary, if (1 )  the reputation had its origin a t  a time comparatively re- 
mote, and ( 2 )  existed before the controversy, and (3) attached itself to 
some monument of boundary, or natural  object, or icl supported by 
evidence of occupation and acquiescence tending to givc the land some 
fixed or definite location.'' 

I t  was error to admit as evidence the testimony of the witness Wise- 
man with respect to the unsxorn declarations of persons as to the loca- 
tion of the corner i n  controversy, or as to general replitation of lines 
and boundaries, tending to locate said corner, in the absence of evidence 
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establishing the facts upon which such testimony was admissible under 
the exceptions to the rule excluding such testimony. I n  view of the 
stipulation between counsel, this error was especially prejudicial, and 
entitles plaintiffs to a new trial. 

With respect to the remaining assignment of error appearing in  the 
record, based upon plaintiff's exception to the action of the court, in 
permitting the jury to take the certified copy of the warrant  of survey, 
with the map attached, into the jury room, and to retain same while 
engaged in their deliberations, i t  is sufficient to cite S i c h o l s o n  v. Lurn- 
bcr Co., 156 N. C., 59. I n  the opinion in that  case, Hoke, J., says: 
"While we uphold the action of the court on the question suggested, tlic 
plaintiff is entitled to a new tr ial  by reason of another exception duly 
entered, for that  the court, over plaintiff's objection, allowed the jury 
to take this plat and certificate to  their room antl inspcct the same in 
their deliberations. This is  contrary to our practice and has been con- 
demned in s e ~ e r a l  decisior~s of this Court." See c : ~ w  ritcd. 

Our decision upon the appeal i n  Gooding c. Popa, an t e ,  40-2, 140 
S. E., 21, is  riot a n  authority upon the question here presented. 111 

that case the papers sent by tlic court to the jury room, over dcfmtl- 
ant's objection, and upon the request of the jury, wcrc admissible it1 
eviderice under the statute, C. S., 1784. This statute was enacted to 
change thc rule a t  common law, theretofore followcd in this Statc, nit11 
respect to thr  admission of writings for the purpose of comparing hand- 
writings. The distinction between that  case antl the instant case is, 
x e  think, apparent. Upon the authority of S icho7son  P .  Lumber C'o., 
supra, plaintiffs' assignment of error with respect to the sending of the 
certificate arid map to the jury room is sustainctl. Plaintiffs are rn- 
titled to a 

New trial. 

(Filed 14 December, 1927.) 

Negligence-Contributory Negligence--Last Clear Chancc - Railroatls - 
\Vrongful Death-Fact of Killing-Instructions. 

111 all action agi~iiist n railroad company for the negligent ki l l ing i l l  

the night of the plai~~tiff's intestate by the defendant's train runliili;: 
over him while lying apparently helpltlss upon thc track, involrirlg the 
issues of liegli~eilce, contributory llegligence and the last clear clin~icr. 
in  which both in the plendi~igs and by the evit1tnc.r it is eol~trorrrtetl :IS 

to n7lletLer the intestnte was drad a t  thc time t i re  t r i i i i ~  s t~wc.k I i i l n ,  tll(l 
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fact as to whether he was killed by the train should first be determined 
by the jury, a i ~ d  a charge that fails to instruct the jury as  to the law 
arising from the rvitl(~lrcv ill the case is r r~ers ib le  rrror to t l ~ e  clefei~d- 
aut's prejudice. 

*IFPEAL by  d e f c n d a l ~ t  f r o m  h lcEl~ .oy ,  J., a t  Apr i l  Term,  1927, of 
C L E ~ E L ~ D .  N e w  tr ia l .  

l ic t ion to  recowr  damages f o r  dea th  of plaintiff's intestate  alleged to 
h a w  bccn caused by  tlic negligence of defendant. 

Tlic issues were answered by the  ju ry  a s  follows: 
1. W a s  plaintiff's intestate killcd by the negligence of the defeiidalit 

:IS alleged i n  the complaint ? Answer : Yes. 
2. Did  plaintiff's intest:itc, by liis own ~ ~ e g l i g e n c e ,  contr ibute  to  his 

J c a t l ~ ,  as  alleged i n  the a ~ i s w c r ?  Answer: Yes. 
3. xotwitlistanding the negligence of plaintiff's said intestate, could 

tlie dcfcndant, by tlie tscrcise  of ordinary and reasorable  care, have 
t~voidcd killiug the said J a n ~ c s  R. IIunsiiigt>r ? Answer : Yes. 

4. IQhat tlntiiages, if any,  is  the  plaintiff entitlcd tc recover of tlic 
tlcfendnnt ? -2ns1ver : $13.000. 

F r o m  judgnicnt upon the rc rd ic t  d i f e ~ i d a n t  appcaled to thc Supreme 
Court.  

C o ~ n - o n ,  J. I n  licr colnplaint in  th i s  action, plaintiff alleges "that 
on tllc ~ i i o r n i n g  of 7 Junc, 1925, a t  about  2 :15 a.m., plaintiff's intestate, 
J a m e s  R. IIuusinger ,  x-as down upon t h e  t rack of d r f rndant  railroad 
colllpany a t  a point m a r  tlic depot of defcndant a t  Fon.st City, N. C., 
arid was stricken on snicl t rack  by  the nortlibounct fast  freight t ra in  of 
c lc fvnda~~t  a n d  killed." 

-lrlswering said allegation, d e f c ~ i d a n t  says:  "It is  admit ted t h a t  plain-  
tiff's intestate was d o w ~  on t h e  t rack of the  defc~ndailt company a t  n 
point near  tlic drpot  of defendant a t  Forest  City, a w l  was stricken by a 
n o r t l i b o u ~ ~ d  t r a i n  a t  sornc hour  near  the t ime alleged i n  ;;aid paragraph .  
I t  is  denied t h a t  d e f c ~ ~ d a n t  killed plaintiff's i~i tcstntc ,  but  on the con- 
t rary,  as  defendant is  infornied and  believes, and tlicrefore allpges, tlic 
said intestate was dead on  t h e  t rack before tlic approach of said train." 

T h e  p r i m a r y  question inrolvcd i n  tlic first issue was whctlicr o r  not 
tlic injur ies  inflicted by defendatit's t r a in  upon the  body of plaintiff's 
intestate caused liis dcatli. If tlefcndant's t ra in  ditl not kill said inter- 
tate, plaintiff cannot  rccol-er i n  this  acdon,  notwithstallding defend- 
ant's ncgligct~ce i n  tlic operatioti of i ts  trniit, a s  : ~ l l e g d  i n  the com- 
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plaint. Defendant denies not only negligence in the operation of it. 
train, but also that  said train killed the deceased. 

Upon the tr ial  there was evidence tending to show that  the death of 
plaintiff's intestate was caused by defendant's t ra in ;  that altliougli don 11 

on the track a t  the time he was struck, he was not dead, but alive. 011 

the contrary, there was evidence tending to show that prior to the tinirs 
he was stricken by defendant's t rain he had recei~ied fatal  injuries 011 

his head, from which he had died before his body was placed on thr  
track. I n  view of the sharp conflict in the evidence with respect to tliii 
phase of the case, i t  was for the jury to determine first, before consider- 
ing the cvidence pertinent to the allegations of actionable negligcnw 
involved in  the first issue, whether or not plaintiff's intestate was killcti 
by defendant as contended by plaintiff. The law of this State forbids 
the judge from giving, in his charge to the jury, an  opinion as to 
whether or riot a fact is fully or sufficiently proven, that  being the trnc 
office and province of the jury. C. S., 564. 

With respect to the first issue, the court charged tlie jury as follon. 
"The court further charges you, gentlemen of the jury, that  if J o n  

find from the evidence and by its greater weight, that  dcfendm~t'k 
servants i n  charge of the engine either discovered, or by the excrcisc of' 
ordinary care might have discovered plaintiff 's intestate lying on the 
track in  an  apparently helpless condition, and that  defendant's serral~t .  
in charge of the engine could, by the exercise of ordinary care, 11a1c~ 
stopped the train and avoided the accident after seeing the plaintiff'< 
intestate in a place of peril, or if they could have seen him by the exel.- 
cise of ordinary care and that plaintiff's intestate was killed by reasoll 
of and as a proximate result of thc failure of defendant's sei~vants and 
agents to stop such train after they saw or could have seen plaintif%"\ 
intestate lying on the tracks, then, gentlemen of the jury, the court 
charges you i t  would be your duty to ailsuer the first issue but if 
plaintiff has failed to satisfy you by the greater weight of the evidcncc~ 
of these facts, then it is your duty to answer tlie issue 'So. '  I f  you 
answer the first issue 'No,' that  is, that  plaintiff's intestate was not 
killed by the negligence of the defendant company, you need not answer 
the other issues a t  all, as that  ends the case, but if you answer the fir,( 
issue, 'Yes,' you will proceed to the consideration of the second issue." 

With respect to the second issue, the court charged the jury as fol- 
lows : 

' (The court charges you that  under the pleadings and evidence in th1.i 
case i t  is your duty to answer this second issue 'Yes,' as the plaintiff 
sets forth the fact that  her husband was at the time intoxicated or 
under the influence of some drug, and in such condition that  he went 
upon the track and became in a helpless condition while on the track." 
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HCNSISCER 27. It. It. 

Defendant 's assignments of error ,  bascd up011 esi:cptions to  these 
instructions, must  be sustni~lcd.  TVhilc dcfentlalit denied the allega- 
tions of actionable ncgligcncc i n  t h e  c o n ~ p l a i r ~ t ,  antl offered evitlcncc 
i t ~ ~ ~ d i ~ t g  to  i:ontratli(+t tlw e ~ i ( 1 c n r c  o f f t w ~ l  1)y l,l:tit~titY, ill m p p o r t  of 
theso allegatio~is, i ts  defense was b a s 4  pr imar i ly  upon i ts  denial t h a t  
plaintiff's i l~ tcs ta tc  was killrtl by i ts  t w i n .  T I i ( w  i ~ i s t r u e t i o ~ i s  a re  
l~rcd ica tcd  upon tlie fact  tha t  t l ~ e  dcatli of tlic tloccascd was caused by 
the t rain,  a l ~ d  if this  favt hat1 Gccn atlmittc,il o r  four~ i l  1)s t h e  jury,  a r c  
cwrrect. B u t  this p r imary  fact  was sliarplg c o ~ l t r o w r t i d ,  and  thcre was 
cxvitlcncc f r o m  nliich tlic j u r y  111igl1t 1in1.c fou~t t l  the f , ~ c t s  to be, not as  
cor~teuded by  plaintiff,  but  as  contcnclcd by dcfc.t~tlanrt. MTe do not  find 
:u~gwlicrc  i n  tlic clinrpc of the  court  to the  jury, wli ic l~ is set out i n  ful l  
iu  the case on ap l~ea l ,  tha t  tlic c o ~ ~ t r o v c r s y  :is t o  this  r ra t t e r  was clearly 
subrnittctl to  the jury.  

T h c  evidence i n  support  of plaintiff's c o n t c n t i o ~ ~  tha t  clcceascd was 
intosicntetl, o r  L I I ~ ( T  tlic id lucncc  of :I tlrug, imrnctli:.tcly pr ior  to  h i s  
1)ciltg stricken by  the t ra in ,  antl was t l o ~ v t ~  u p o l ~  the t rack i n  this con- 
dition, v:is t o  say  the  most, w r y  slight.  'l'hcrc is, intlcctl, n o  evidence 
tltnt lie was un t lw the  i~~flucncc: of a d r u g ;  t l i o ~ c  is v~ . id t~ t l t~e  t h a t  he  had 
taken a d r ink  of n - l ~ i i l r y ,  t l u r i ~ ~ g  tlic evc'nit~g l)csfo~,c Ir i .  \\.as found upon 
thc  t rack,  bctwceu two ant1 th ree  07cloclr i n  thc, morning,  dead, with 
~ v o u r ~ d s  upon his  head, nlitl with h i s  body coltl. There  is  no evidence 
f r o m  1vliic11 tlic j u r y  could find tha t  11c drank  ~vlriskcy or  o t h ( ~  illtoxi- 
cantlt, aftc'r l ~ e  11:d retu~mctl  Iiomc f r o m  t111: s\vimlnilrg pool. I n  th(> 
n ~ c w ~ ~ t i n l e  he  liad driven a F o r d  car, with plaintifi', h i s  .\\.if(,, as a pns- 
scngcr, some eight o r  ten miles to  her  f :~thrr ' s  homr,  ant1 af ter  his 
return to  his hon1e7 llatl shaved himself, sliortly bcfol,e his  dcatl body 
\\.as found  on  the  t rack.  T h e r e  was ot1lc.r evidence tending to show 
that  lie was sober, and not drunk,  within a half hour  before h e  nay  
found dead. T h e r e  was cvitlelrce, which shoultl h a w  bccn submitteil to 
the j u r y  f o r  i t s  consideration, under  proper i n s t r u e t i o ~ ~ s ,  t e n t l i ~ ~ g  to 
s h o v  t h a t  plaintiff's intestate  was dead a t  the t ime h i s  body, lying up011 
clcfct~dant's track, was struvk by i ts  t ra in .  'I'hc cvi t ler~w tcn(li11,g to 
s l ~ o w  defendant 's l iability f o r  t h e  death of deceased, hecause of its ncgli- 
gence as t h e  pros imate  cause of h i s  death, did not  become pert inent ,  
un t i l  the  j u r y  liad first found t h a t  defendant killed the deceased. 

K e  do not deem i t  necessary to  discuss other  assignments of e r ror  
appear ing  i n  the case on appeal.  F o r  the  errors  assigned and  sustained 
upon this  appeal  the  defendant  is entitled to  a 

N e w  trial.  



N. C.] FALL T E R M ,  1927. 683 

B. H. ALDRIDGE AND BELLE W. ALDRIDGE, HIS WIFE, V. GREENS- 
BORO F I R E  INSURAKCE COMPANY. 

(Filed 14 December, 1927.) 

1. Pleadings-Enlarging Tim~Courts-Discretion-Statutes. 
The  judge of t he  Superior Court  where a civil action has  been brought 

has  t he  discretionary power to  enlarge t h e  time in which a n  answer may 
be filed t o  the  coml3laint beyond t h a t  limited before the  clerk, upon such 
terms a s  may be just, by a n  order to'that effect. C. S., 536; Public Laws 
1021, Es. Ses., ch. 02 ;  Public Lams 19'73, ch. 5 3 ;  Public Laws 1'24, Ex. 
Ses., ch. 18. 

2. Insurance, Fire-Policies-Contracts-Sole Ownership-Encumbrance 
-Principal and Agent-Waiver. 

Where :I policy of fire insurance provides t ha t ,  not subject t o  waiver. 
i t  will be void if the in\ured has  not the  sole o r  absolute title to  tlle 
prol~er ty ,  unless specific%lly appearing by agreement t o  the  contrary in 
t he  policy contr;lct, i t  may be waived by t h e  local agent wllcn fully ill- 
fornied t h a t  the  title was  held in entirety by the  insured and  her bus- 
band, and  encumbered by a mortgage in a specified amount,  and the  
policy is  accordingly issued and  t h e  premiums paid. 

Equity will construe a contract  t o  reasonably avoid a forfeiture,  and 
where tlle agent of a fire iiisurance company del i lc rs  a policy of f ire 
insurance to  the  insnrcd,  with knowle(lgc, contrary to  i ts  terms a s  affect- 
ing i t s  validity, t h a t  t he  insured d id  not have sole and uncondition;~l 
own~~rbl l ip .  etr., the  krrowledge of t he  agent i s  imputed t o  the  i n w r ~ r  
and is  a waiver of the  writtell terms of the  policy contract ,  upon i t s  
u i ~ c o ~ ~ d i t i o n a l  delivery. 

4. Sam-Notice. 
Where the  agent  of n fire i i i s ~ ~ r a n c e  company has  been informed by the 

insured t h a t  t h e  property was  subject t o  a debt, and  t h a t  the  policy, as  
h e  may elect, inigbt be made to  herself o r  to her  husband, or both, a s  it 
belonged to  t hem:  Held,  sufficient t o  put  t he  agent on his guard,  ant1 
inequitable t o  void t h e  policy because the  property was  owned by the  
wife and  her husba~ ld  in entirety,  and tha t  the  deht tvas not sufficiently 
described, and a forfeiture of t he  policy for  t h a t  reason will not bc 
decreed; and further,  i t  i s  immaterial  whether t he  a g m t  understood the  
na tu re  of real  property so held by entirety. 

APPEAL by defendant from Parker, J., at February Term, 1027, of 
RUTHERFORD. N O  error. 

Action on a policy of fire insurance. The  verdict, which includes 
sixteen issues, established these facts:  (1) The delivery of the policy to 
B. H. dldridge on 22 April, 1925;  ( 2 )  the policy was applied for by 
the feme plaintiff and issued in  the name of her husband by consent 
and with her approval; ( 3 )  the defendant knew when the policy n*as 
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applied for and issued tliat the plaintiffs mere husband and wife and 
were the owners of the insured property, and the policy was issued by 
agreement in the name of 13. H. hldridge for the protection of both 
plaintiffs; (4)  when the policy was issued there was a debt outstanding 
on the insured building; (5 )  this was known to the defendant when the 
policy was applied for and issued; ( 6 )  in the building and the land 011 

wliicli i t  stood the plaintiffs had an estate by entire.ies subject to a 
deed of trust for $500; ( 7 )  the defendant waived the condition tliat the 
policy should be void if the interest of  13. H, Aldridgt-1 in the building 
was other than sole and unconditional ownership or not an estate in 
fec; (8) the insurcd property, real and personal, n a s  destroyed by 
accidental fire on 21 June,  1923; (0 )  the value of the building was 
$4,000; (10) no par t  of the personal property mas encumbered by a 
rhnttel mortgnge; (11) the personal property was owned by the plain- 
tiffs; ( 1 2 )  a piano a i d  furniture of the value of $106 was encunlbercd 
by an  unregistered conditional sale contract ; (13) the clefendant waived 
the  condition of sole ownership in tlic personal property; (14) also the 
condition tliat i t  would not be liable if the property was encumbered; 
(15) the value of the personal property in the conditional sale con- 
tract ~ r a s  $479; (16)  the value of the destroyed personal property was 
$2.695. 

The policy contained the following provisions: "This entire policy of 
insurance shall be void unlcss otherwise provided by agreement in writ- 
ing hereto: ( a )  I f  the intercst of the insured be othcr than uncondi- 
tional and sole ownership; (b )  if the suhjec-t of i n s n r a ~ ~ c e  be a building 
on ground not o~rned  by the insurcd in fee simple, or (e)  if with the 
knowledge of thc insurcd foreclos~ire proceedings 1)c commenwl or 
notice given of sale of miy property insurcd hereunder l)y reason of any 
mortgage or trust deed. Unless otherwist> provided b y  agreenle~lt ill 
writing added liereto, this company shall not be liable for loss or doni- 
age to any property insurcd hereunder encumbered by chattel mortrnge 
mu1 during the time of such encumbrance this rompany shall bc liablr 
onlg for loss or damage to any other propwty insurcd hereunder. No 
O I I P  sliall have power to waive any provision or condition of this policy 
( w x p t  such as by tlie terms of this policy may be the tn~bject of agree- 
~ n e n t  added hereto, nor shall any surh provision or condition be held 
to bc waived unlcss such waiver shall be in writing added thereto, 
nor slinll any provision or conilition of this policy or any forfeiture be 
Iicld to bc ~vaivctl by any requirement, act or proceeding on the part of 
this company rclating to tlw appraisal or :my examination herein pro- 
vided for, nor shall any privilege or permission affecting the insurance 
liereunder esist or be claimed by the insured unless granted herein or 
hy rider added hereto." 



Upon the verdict judgment was given for the amount of the policy 
($5,000 with interest from 21 June,  1925)) and the defendant appealed 
upon assignments of error referred to in  the opinion. 

Edwards & Dunagan, W .  C. iliewland, S .  J .  Erwin and S.  J .  Erwin,  
Jr., for plaintiffs. 

W .  C. McRorie for defendant. 

ADAMS, J. The  complaint was filed on 12 December, 1925, and th(, 
answer 2 January ,  1926. At  a special term of the Superior Court held 
in December, 1926, the fenze plaintiff mas made a party and leave was 
granted the plaintiffs to reply to the answer. The  defendant objected to 
the order authorizing the replication, apparently on the ground that 
pleadings must be filed and issues joined before the clerk. -Public L a w  
1921, Ex. Ses., ch. 92; Public Laws 1923, ch. 53;  Public Laws 1924, Ex. 
Ses., ch. 18. These statutes have reference to the clerk and wrre not ill- 
tended to impair the broad powers conferred on the judge, who "may ill 
his discretion and upon such terms as  may be just allow an a n m e r  o r  
reply to be made, or other act done, after the time limited or by an ortlrr 
to  enlarge the time." C. S., 536; MciVair u. Yarbol-o, 186 N. C., 111; 
Cahoon v. Everton, 187 N.  C., 369; Battle v. .Mercer, ihid. ,  437; 
Roberts v. Merritt, 189 N.  C.,194; Butler v. Armour, 192 N. C., 510. 
The order was an  exercise of the court's discretion and will not be dis- 
turbed. 

Although the policy designated B. H. Aldridge as the insured, evi- 
dence was admitted on behalf of the plaintiff tending to show that  Mrs. 
Aldridge had applied for the insurance, had told the agent that the 
property was encumbered with a debt of one thousand dollars; that  she 
and her husband owned the property, and that  the policy might be 
issued in the name of herself, in the name of her husband, or in the 
names of both. T o  this evidence the defendant excepted for the avowctl 
reason that  i t  tended to establish a par01 contract of insurance and neces- 
sarily to vary the terms of the policy; also because i t  was incompetent 
as proof of the defendant's waiver of the conditions on which the policy 
might be forfeited. Closely related are exceptions to instructions based 
upon this and similar testimony-all these exceptions assailing the 
sufficiency of evidence in support of the defendant's alleged waiver. 

Waiver is a voluntary and intentional relinquishment of a known 
right and implies an election to dispense with something of value or to 
forego some advantage which might be demanded. 27 R. C. L., 904. 
"Where a ground exists upon which the company may hare  the right to 
avoid or forfeit the policy, i t  may with knowledge thereof intentionally 
relinquish its right, or its conduct may justify insured in the belief that  
it does not intend to take advantage of i t ;  hcnce it may be estopped 



686 I K  THE SC'PRENE COURT. [I94 

from claiming that  the policy is avoided or forfeited if insured acts i n  
reliance upon this belief to his prejudice. The  courts being loath to 
enforce a forfeiture are prompt to seize upon any circumstances which 
indicate a waiver on the par t  of the company, or which mill raise an 
estoppel against it." 82 C. J., 1315, sec. 563. 

I t  is true that  under certain conditions the terms set out in a policy 
of insurance can be waived only in the manner prescribed by the con- 
tract (UlacL- v. Ins.  Co., 148 N .  C., 160) ; but the provisions which usu- 
ally restrict the agent's power of waiver do not as a rule apply to an  
agent who has knowledge of conditions esisting a t  the inception of the 
contract. These conditions may be waived by the agl:nt although em- 
braced in  the policy when it is delivered, for in these c:ircumstances the 
agent's knowledge is the knowledge of his principal. k'mifh v. Ins. CO., 
193 N. C., 446; Bullard v. Ins. Co., 180 IT. C., 34;  Insurance Co. v. 
Lumber Co., 186 R. C., 260; Johnson v. Ins. Co., 172 N .  C., 142. Ap- 
plying this principle to the evidence, neither in the admission of the 
testimony nor in the instructions to which the exceptio 1s relate have me 
discovered any sufficient or  satisfactory cause for awarding a new trial. 

The  defendant contends, however, that  if this be conceded the action, 
nevertheless, should have been dismissed as in case of nonsuit. I t s  posi- 
tion is that  the plaintiffs neither referred to the deed of trust as an  
encumbrance 011 the property nor made known to the defendant the 
nature of their title, and that  the dcfendant could not therefore have 
intended to waive its right to insist upon the forfeiture. I n  regard to 
the first proposition it may bc said that  the defendant's agent had been 
definitely informed that  the plaintiffs were "in debt $1,000 on this 
property." Whatevcr the nature of the indebtedness the agent was put 
on his guard;  and even if the character of the outstanding encumbrance 
was not described i t  ~ ~ o u l d .  still be inequitable to permit a forfeiture of 
the policy for the reason which the dcfendant assigned. ,2nd in rcfcr- 
ence to the second proposition it is immaterial in our opinion whether 
the agent or the plaintiffs understood the nature of an estate by entire- 
ties; the decisive fact is  the information given to the agent as shown by 
the testimony of Mrs. Aldridge. I n  her conversation with him she 
said:  "You can make it ( the  policy) to me or to my husband, or to 
both of us. . . . I told him i t  (the property) was ours, he could 
make i t  ( the policy) to me or my  husband, or make i t  to both of us, i t  
did not make any difference which one he  made i t  to, because what was 
one's mas the other's." 

This  evidence, ~ ~ h i l e  perhaps not as comprehensive as the plaintiffs 
contend, was submitted to the jury on the question of the joint owner- 
ship of the property, the defendant having offered no testimony, and the 
issue, under instructions free from error, mas answered in favor of the 
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plaintiffs. T h e  case of Hardin v. Ins. Co., 189 N. C., 423, cited by the 
defendant, is easily distinguishable and calls for no special comment. 

The  issues, sixteen in number, covered all phases of the controversy, 
and we find in the record no assignment of error which requires another 
trial. 

N o  error. 

R. L. JARVIS v. ERWIN COTTON MILLS COMPANY. 

(Filed 14 December, 1927.) 

1. Master and Servant-Employer and Employee--SufBcient H e l p N o n -  
delegable Duty. 

The master is required, as a nondelegable duty, to furnish, in the 
exercise of reasonable care, his servant with suEcieiit help to perform 
the duties required of him. 

Where the master has given his servant, long experienced in the work, 
the right to call on other like employees readily accessible in sufficient 
numbers, to assist him in piling heavy loom beams in a cotton mill, ant1 
the evidence tends only to show that the servant selected the place and 
called upon his foreman to help in the work, who told him to call another. 
in compliance with which the servant called only one man to help him, 
and in piling the beams in the usual manner the servant was injured, 
alleged to have been caused by insufficient help, in his action against the 
master to recover damages for this injury: Held,  the defendant's motion 
as of nonsuit should have been allowed, and the fact that theretofore th? 
plaintiff had complained to his master of insufficient help does uot vary 
the result. 

CIVIL ACTION, before Harrding, J., a t  Ju ly  Term, 1927, of DAVIDSON. 
This  was a n  action for damages instituted by the plaintiff, alleging 

in substance that  on or about 8 December, 1925, while i n  the employ of 
the defendant, he was required to l if t  loom beams and stack thern six 
high. These beams weighed from 285 to  300 pounds. T h e  height of the 
stack was about four and one-half feet. 

T h e  evidence tended to show that  plaintiff called another workman to 
his assistance, and while they were attempting to place the last beam 
on the stack that  he  was ruptured. Upon appropriate issues there was 
a verdict for  plaintiff and an  award of damages in the sum of $4,000. 

F rom judgment upon the verdict defendant appealed. 

Walser & TYalser and Phillips & Bower for plaintiff. 
Manly, Hendren & Womble, A. T .  Grant and Raper & Raper for 

defendant. 
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BROGDEN, J. What  duty is imposed upon an  employer with reference 
to tho sufficiency of help furnished an employee? The  general rule is 
that i t  is the duty of an  employer of labor to exercise ordinary care in 
furnishing to an employee adequate help or assistance in the perform- 
ance of the work required of such employee. This duty is primary and 
llondelegable and ranks in importance with the duty cf an employer to 
exercise ordinary care in furnishing a safe place to work. The  ques- 
tion has been considered by this Court in many deci~~ions, notably tlie 
following: Bryan v.  R. R., 128 K. C., 387; Shaw v. Alfg. Co., 146 N .  C., 
235; Pigford v. R. R., 160 N. C., 93;  Rrozvn v. Foundry Co., 170 
N.  C., 38;  Ilollifield v .  I 'el .  Co., 172 N. C., 714; Cherry v. R. R., 174 
N. C., 263; Winborne v. Cooperage Co.. 178 N.  C., 88;  Strunks v .  
Payne, 184 N. C., 582; Iiines v.  R. R., 185 N.  C., 72: Cll'sp v. Thread 
Xi l l s ,  189 N.  C., 89;  Bradford c. English, 190 N. C., 712; J o h ~ s o n  L-. 

R. R., 191 N.  C., 75;  U a ~ r e t t  v .  R. R., 192 N. C., 728; Clinard zr. 
Elecfric Co., 192 N. C., 736. These cases present a rnriety of circum- 
stances. I n  some of them the sufficiency of help furnished is coiiibin:d 
v i t h  a failure to furnish proper tools and appliances. I n  others the 
employee mas inesperienced. I n  all of them, with few exceptions, thert~ 
was a request by the employee for more help and the request was eitllrr 
denied or ignored. 

The  law in  other jurisdictions discloses a divergence of judicial 
thought upon the question. Many of the pertinelit ,lecisions may bc 
found in an annotation to T o n y  Williams v .  K y .  River Power Co., 200 
S .  W., 916, 10 ,\. L. R., 1396. The head-note to that  case discloses tliat 
the Kentucky Court Ileld: "An employee directed to carry plank can- 
not hold the elnploycr lialdc for hernia caused by the work being beyond 
his stre~igth,  although when directed to do the work he protested that  it 
was too heavy." Denial of recovery in this line of case3 is usually based 
~ i p o n  the theory tliat the ernployee assumed the risk, for tlie reason tliat 
the workman liimsclf is the best judge of his own strength, or certainly 
ns cnpable of judging his own strength as the employer. 

An csamination of our decisions up011 the subject, ho~vever, will 
demonstrate that  the rule of liability is much stricter in this juristlic- 
tion, perhaps, than that recognized by the weight of authority in o t l i ~ r  
states. I n  ordrr  to determine the merits of the controversy in the present 
case it is necessary to recur to the facts appearing in the record. Th12 
plaintiff operated a slashi~lg machine. I n  the same room wcre A C V C ~ I  

other employees. I t  was a part  of his duty to stack loom beams. Tl~chca 
beams weighed from 285 to 300 pounds. The  beams were stnrkotl by 
laying two on the floor, two across, and two on top of hesc, making six 
in each stack. The  con~pletcd stack was about four ant1 one-half fcct 
high. Plaintiff's narrative of his in jury  is as follows: ",\s I was bring- 
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ing tlic th i rd  belull out to  roll i t  up on the other t ~ o  11r. Griffin (forc-  
I II : I II)  \ :~ i t l :  ' l h  !lot 1:1y it  u p  there;  pu t  i t  u p  011 t l l ~  ~ t : ~ r l i ) '  ~ I I I ~  I said, 
.Call o u  lielp us!' ant1 Iic said. '30, gvt sorncl)otly t'lsc,' a ~ ~ t l  I l o o k t ~ l  
:troutld to s c ~  nl io I coultl gct, and  I called Mr .  Ilell(xr, :mil 111c :111d him 
1)ickctl u p  olle off the floor and  stnrtrtl  n i t h  ariothcr to  fill the spac.e 
llcrr~ i i ~ ~ i d ~ ,  and I h i d  it  u p  against the end of tlic 1m1n1  rid M r .  l I t , l h r  
i t c l ~ p ~ l  nroulld mid kinder  lifted i t  u p  on top of tli i i  ful l  itacli, cs- 

te~ltlrtl out 11tw ~ l i c r e  I couldn't get ally room, ant1 tllrew i t  up, ant1 1 
was rtnrltlil~g u p  against i t .  I (lid not h a w  a n y  room to get ill and X r .  
IIt  llt r \\ ' I ,  0 1 1  t 1 1 ~  o t 1 1 ( ~  t,11i1. W1ie11 l ~ ~ ~ t t i ~ ~ g  tli1~111 111) r f ~ l t  w m o t l ~ i ~ ~ g  
tear ill 1114' sicle, :11l(1 tore so I coultl not get 111, nit11 t l i ~  second loolll 
bea~li  ; 1 11ut up the  first one all  right.  . . . 1 :~skc(l hi111 ( f ~ ~ ~ 1 1 1 ~ 1 1 )  
to li(>ll) III?, alrtl lie s l id  'Get somc3 o11e else,,' arid u:llkcd off. I lookctl 
aroulltl antl all  the fellows tlicrc mcre busy nit11 ~rmcli i l~cs,  ant1 Mr .  
Ilvller v a s  working there, and I called him,  nut1 lit, rnme over there n11d 
liclpcd rno to l a y  them up." 

I n  regard to the place i n  \ ~ l i i c h  thc bcnms w c v  statskcd, plaintiff testi- 
fied tha t  :~notlier employec ant1 himself "started tlic stack. I I c  antl 1 
selwtetl the place. . . . Click antl I started tlic. stack a t  ~r l i ic l i  I got 
hurt." In regard to  his espcrience in such work, plairitiff tcqtificvl, 
"that he had  workcd twelve or fifteen ycars a t  the  mill  and had  been 
stacking t l i e s ~  henms i n  the  sanie manner  fo r  eight years." T h e  rccortl 
shons  tlic follon.irig i n  rcgnrd to th i s  aspcrt of tlic c a w :  "(Q.) You 
<tacked tliern like they liad hcen stackrtl fo r  r ight  ycars?  Y w ,  T ha \ ?  
I)ccn st:lcking tlicn1 ill ~ t : ~ r k ~ .  (Q.1 .Just liko you (licl t11:lt (I:IT.! Y w ,  I 
reckon i t  was like I did tlint day. I h a l e  workctl i n  tliri ~ I a ~ l i t r  room 
:rltog~tlicr tn twty  ,w:rrs." T I I  regard to  thc  suffic~icnc*y of 11clp ill tlic 
roorn a t  the  t ime plaintiff tcstifietl : ''<\ny of t h e  slasher ~ n a c ~ l ~ i n t ,  nlcrl 
liclped-any of then1 i n  the  room there liclpetl around the qlasht>r 
machine-helped stack tliern. . . . 1 liarc. hr lped s t w k  the  henmy 
hefore. . . . , i t  the t ime I undertook to pu t  t h e  loom hcam on thc 
s tark there were seven men i n  t h e  roorn, . . . 0 t h  people i n  the 
room helped m e  a t  t imes;  I had  not bcen told to  t a l l  a th i rd  mall whc'u 
1 went to  pu t  on top beams; two did tha t  n h m  vc. coultl not q r t  ionlc 
one to help u s ;  got a third m a n  if sornebody v e  could gct. . . . I 
didn't ask a n y  of the other  men. Hcl ler  and I went tllcre to p u t  thcln 
u p ;  cannot tcll how m a n y  times two m m  h a w  put  u p  till) pie~t's-lot, 
of times. JVlic~i t11c o t h w  f e l l o ~ i  \\oultl bc 1)u.y at  marhitrc,i, :r c.onl~lt1 
of us  would raise them up. I have bccn doing this  fo r  f i f tcm years." 

ITcllcr, the coemployec, n h o  hclpcd plaintiff st:~ck the  l~eari~q,  tc.;tified 
for  the defendant as  follows: "The ru le  of the  roorn about ca l l i t~g  on 
each other  f o r  help is, they call a nmri f o r  help, antl wlien h c  is  warlted 
you can get 11im-call on cach other fo r  help. T h a t  rriorni~lg J a r 1  is did 
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not call on anybody at  all to help him but me." The overseer of the 
room, testifying for the defendant, said:  "If a man is called to help i t  
is his duty to help." 

The foregoing testimony, quoted from the record, discloses: 
1. Tha t  the plaintiff was an  experienced employce and had been 

stacking beams of like character and in an  identical manner for at  
least eight years. 

2. Tha t  there were presently available and subject to plaintiff's re- 
quest five other men besides the foreman, and that it was the duty of 
theso men to assist each other in stacking beams. 

3. Tha t  the foreman did not instruct the plaintiff to proceed with the 
work, but as a matter of fact instructed him to get other help. 

4. Tha t  the plaintiff himself chose such help as he thought was suffi- 
cient to enable him to lift the beams. 

I t  i s  true that the plaintiff testified that he "complained several times 
before about getting more help; told them that the beams were too heavy 
for two men to handle them," but upon the morning of his injury the 
plaintiff asked the foreman to help him and the foreman told him "to 
get somebody else," and thereby plaintiff was instructed to get such 
help as he thought reasonably necessary. 

Under these facts and circumstances we hold that, when an employer 
has provided for the use of an experienced employee, sufficient help 
then presently available, and subject to the request of such employee, 
the employer has discharged the obligation imposed upon him by law 
with respect to furnishing adequate assistance in discharging the work 
required of the employee. F rom the facts appearing in  the record we 
therefore hold that  the motion of nonsuit made by the defendant a t  the 
conclusion of the entire evidence should have been allowed. 

Reversed. 

STATE v. CHARLIE SHEW. 

(Filed 14 December, 1927.) 

1. Criminal Law-Verdict-Judgment-Sentenc-Reversal. 
Where the verdict in an indictment charging the receiving of stolen 

goods knowing them to have been stolen, is "guilty of receiving stolen 
goods," it is defective as not being responsive to the charge or falling 
within the requirements of the statute to constitute the offense made in 
the indictment, and thereon a judgment may not be entered or a sentenet. 
imposed. 
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2. S a m e A p p e a l  and Errorc-Instructions-Venire de Nov-Courts. 
Where the verdict in a criminnl action is not sufficient to support a 

judgment, it should not he received by the court, but returned to the 
jury with itlstructio~is so that it may be remedied, and where the judge 
has received the verdict, on defendant's appeal, a venire de ~ o v o  will be 
ordered. 

3. Criminal Lawdudgments-DefectProcedure.  
Where the count it1 an indictment ia insufficiently alleged, it may t11w 

be cured by the solicitor's serlding a correct bill to the grand jury. 

APPEAL by defendant from X c E l r o y ,  J., a t  August Term, 1927, of 
WILKES. 

Criminal prosecution tried upon an  indictment charging the defend- 
ant (1) with the larceny of an automobile, the property of "a party to 
the jurors unknown"; a i d  ( 2 )  with receiving said automobile, the 
property "of the party unkno\vn," knowing i t  to have been feloniously 
stolen or taken in violation of C. S., 4250. 

Verdict: "Guilty of receiving stolen goods." 
Judgment:  Imprisonment in the State's prison, a t  hard labor, for a 

term of not less than two nor more than three years. 
After trial the defendant employed counsel, who lodged motions (1) 

in arrest of judgment, alleging that  the second count in the bill of 
indictment is defective; and (2 )  for a ?;enire d e  novo on the ground 
that the verdict is not sufficient to support a judgment. Motions ovcr- 
ruled and defendant appeals. 

Attorne?y-General B ~ u m m i t t  and Assistant Attorney-General Nash 
f o r  the Stafe.  

J .  Hubert Whicker, F. J .  McDufie and Trivette CE Comer for tie- 
f endant. 

STACY, C. J. Consideration of the question as to whether the second 
count in the bill of indictment is drfective, as alleged, is omitted, for 
the reason that  the verdict is insufficient to support a judgment, which 
necessitates awarding a ds  novo, and, with respect to the alleged 
defect, if any exist, the solicitor can easily cure same by sending an- 
other bill to the grand jury. 

A similar rerdict in almost exact form as the one now presented, mas 
before the Court in the case of S. v. Il'hifaker, 89 X. C., 472. There, 
the defendant was charged (1) ~ v i t h  the larceny of a quantity of cot- 
ton, the property of one James H. Parker,  and ( 2 )  with feloniously 
receiving said cotton knowing it to have been stolen. The  jury returned 
the following verdict: "Guilty of receiving stolen cotton." Speaking to 
the insuficiencv of the verdict as a basis for judgment, Ashe, J., de- 
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livering the opinion of the Court, said: "It  is not sufficiently responsive. 
to the issue; and whenever a verdict is imperfect, informal, insensible, 
or one that is not responsive to the indictment, the jury may be directed 
to reconsider i t  with proper instructions as to the form in  which i t  
should be rendered (citing authorities). But  if such a verdict is re- 
ceived by the court and recorded, i t  would be error to pronounce judg- 
ment upon it. The  most regular course would be to set aside the verdict 
and order a venire de novo." 

Again, in S. v. Parker, 152 N .  C., 790, 67 S. E., 35, the defendant 
was indicted for carrying a concealed weapon in violation of the statute. 
The verdict returned by the jury was "guilty of carrying a pistol i n  his 
suitcase." This was held to be insufficient to support a judgment. I n  
a clear and forceful opinion Walker, J., speaking for i;he Court, quotes 
with approval from 8. v. Nezusome, 3 W .  Va., 859, as follows: "We 
cannot approve of taking from a citizen his liberty upon a verdict that  
neither alludes to the indictment nor uses language to show a convic- 
tion of the crime charged therein. I f  the jury intended to find the de- 
fendant guilty of the offense as charged in the indictment, they should 
have said so, and the court should have seen that  the verdict so declared, 
or should have refused to receive it.'' 

The  pertinent authorities were again reviewed in  S ,  v. Gregory, 153 
N. C., 646, 69 S. E., 674. 

Agreeable with these decisions a venire de novo must be awarded. 
Venire de novo. 

PEOPLES BANK AND TRUST COMPANY v. F. E. DUNCAN ET AL. 

(Filed 14 December, 1927.) 

1. Bills and Notes - Government - Illegal Contracts -, Consideration - 
Statutes. 

Under the provisions of the Federal Statute, a contract for the carry- 
ing of the United States mail is not assignable, and in an action brought 
upon a note given in part consideration of such assignment this may be 
shown as a failure of consideration, except as against EL holder for value, 
in due course, without notice. C. S., 3008. 

2. Same-Evidence-Holder in Due Course-Instructiorw-New Trial- 
Appeal and Error. 

To become a holder of a negotinble instrument in due course, it is 
required (C. S., 3033), that the purchaser must have acquired it without 
notice of the infirmity in the instrument, and where there is evidence on 
the trial of the action that he had s~ich notice, the question is for the 
determination of the jury under correct instructions from the judge, and 
a failure to instruct thereon is reversible error. 
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L 1 ~ ~ ~ ~ ~ ~ ~  by defendants from - l I o o ~ e ,  J., a t  Spring Term, 1927, of 
WATAUGA. S e w  trial. 

1'. C. 1lorc.ie a n d  C .  11'. 11 iggins  f o ~  appellants. 

A u ~ a r s ,  J. Tlie plaintiff brought suit to recoTer the amourit alleged 
to be due on t n o  promissory iiotcs, each in the sum of $250, dated 
4 ,l'oveinbcr, 1924, tiuc respectively six and twelve months after datta. 
The notes verc  executed and delivered to James Loyell by F. E. D u i i c a ~ ~  
i r i  part p a p c l i t  6f an agreed price for Lovell's transfer ant1 assigli- 
n1c11t of lii. co~itr:lc.t nit11 tlic rostoffice 1)epartnient for t ra l i spor t~i~g thc 
rn:,il between Uooiie and T,enoir. I t  was alleged that the defo1d:rrit 
1Eodgcs was o ~ i c  of the makers and that  the defendants Heller and 
Lovtll xc re  intlorirrs. Tlic plaintiff claimed to be the holder of tlic 
rlotcs in tlnc courv .  

Na i l  contracts are not assignable. "No contractor for t r anspor t i~~g  
the niail \\ithill or bet~veen the United States and any foreign r o u ~ l t r j  
sliall assign or transfer his contract, and all such asrignments or tr:nii- 
fers shall bc null and void." R. S., 3063, Compiled Statutes. 7451, 
S E'cd. Stat .  Aim., 3963. As the assignment was voi(l, the contrart 
bet\\ w n  T , ~ J  ell and 1)untnn was not supported by a sufficient coi~sidcra- 
tion. I t  is  pro~idet l  by statute that  absencp or failure of c o n s i t l ~ ~ r a t i o ~ ~  
is matter of defense against any person not a holder in ducx coursv. 
C. S., 300s. Ll lloltler in due course is one -110 has taken the inrtrn- 
merit on condition tliat i t  was coniplete and rrguIar upon its face; that 
he beczmc~ tlic holder before i t  was overdue and without notice of any . 

p r e ~ i o u s  dishonor; that  he took it for good fai th and value, and nitll- 
out tioticc of any infirmity in the i ~ ~ s t r u m e n t  or defect in the title at 
the time it was negotiatetl. C. S., 3033. The jury mas given this ? 
instruction : "Tlie evidence is that they (the plaintiffs) bought the riotcs 
in a few days after they were given, and before they were due, and 
before they mere dishonored, arid tliat they paid value for them, and 
you nil1 answer the issue Yes in the sum of $500 with interest from the 
time the riotcs became due, if you find that to be true." This instruc- 
tion omits the chief contention upon whicli thc defendants relied- 
that is, tliat the plaintiff a t  the time i t  negotiated the notes had notice 
of the infirmity in the contract and the consequent failure of considera- 
tion. There was distinct evidence in support of this contention. Love11 
testified: "On or about the day I recei~ed these notes from Mr. Duncan 
I took them to the plaintiff's bank and asked the cashier if the bank 
~ o u l d  cash them for me. At this time I told him that  the notes had 
been given to me by Mr. Duncan in part  payment of my star mail route 
contract and described my transaction with Mr.  Duncan substantially 
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as I have already described i t  in  this deposition." Similar error was 
committed in excluding the proposed testimony of Duncan to the same 
effect. The notes are not set out in the record, but we have assumed 
that they were negotiable. For the error complained of' there must be a 

New trial. 

PARKER R. AXDERSON v. J. M. CHILES A N D  THE 

KENILWORTH COMPANY. 

(Filed 14 December, 1927.) 

Contracts-Pleadings-Evidence-Actions-Public Policy-Government. 
Where the complaint declares upon one contract under which plaintiff 

claims compensation for services rendered, he may not recover upon a 
different contract not alleged in the complaint relating to the same sub- 
ject-matter, the probater without the allegata being vitally defective. As 
to whether the contract in this case to induce public officials to enter 
into it in behalf of the United States government, was contra bonos w r e n  
or against public policy, is not decided. 

APPEAL by plaintiff from Raper ,  Emergency  Judge,  at February 
Term, 1927, of BUNCOMBE. Affirmed. 

Action upon contract for personal services rendered by plaintiff to 
defendants relative to the purchase of the Kenilworth Hotel, located in 
Buncombe County, N. C., by the United States. 

At the close of plaintiff's evidence defendants' m o t h  for judgment 
as of nonsuit was allowed. 

From judgment dismissing the action, as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 

K i t c h i n  & K i t c h i n  and Galloway & Galkoway for p la in t i f .  
M e m i m o n ,  Ada.ms & A d a m s  for defendunts. 

CONNOR, J. The cause of action alleged in the complaint is the 
breach of a contract entered into by and between plaintiff and defend- 
ant, J. M. Chiles, acting in his own behalf and as an agent or officer of 
his codefendant, the Kenilworth Company, on or about 11 March, 1921. 
At this time the Kenilworth Hotel, located in Buncombe County, N. C., 
and owned by the defendant corporation, was held, used and occupied 
as a hospital by the United States Public IIealth Service, under a lease 
from the owner. Defendants wished to enter into negotiations with 
authorized officers of the government for the sale of  aid hotel to the 
United States. By his contract with defendants, as alleged in the com- 
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plaint, plaintiff undertook to aid defendants i n  making said sale by 
interesting officers of the government in the purchase of said hotel. 

I n  his deposition offered a t  the tr ial  as evidence in his behalf, plain- 
tiff testified as f o l l o ~ s :  "I maintain that  I had t ~ r o  contracts with X r .  
Chiles. I am not claiming under both these contracts; the first con- 
tract was superseded by the second." The cvidcnce tcndeil to show that 
the negotiations for the sale of the hotel ended in July,  1921;  the offer 
of defendants to srll tlie hotel to the United States was declined. De- 
fendants thereupon undertook to procure the cancellation of tlie lease, 
the return of the hotel to defendant corporation, and payrnciit by thc, 
gorernment of d:mages resulting from tlie use of tlie hotrl as a 1iospit:rl 
Plaintiff testified that  the second contract, which supcreedctl tlit. firit 
contract alleged in the complaint, was then cntered into hy and bet\vcerl 
plaintiff and drfentlnnts. The  eridencc offered by plailltiff, both hy hi; 
deposition and by tlie deposition of Mr.  Morgan, tendctl to show the 
performance by plaintiff of the second contract, to which no refwcncr> 
is made in the complaint. I t  is upon tliis contract that plaintiff ~ r o u  
secks to recorcr in tliis action. 

r 7 1 hc motion for jutlgrncnt as of nonsuit was properly allo~vc~l, for 
there is a fatal  variance between the allegations of the complni~rt, :lnd 
th(1 proof offered by plaintiff, with respect to the contract upoil wliic11 
110 sccks to reco1 cr. 

Tn S~cmrell 7%. ,S'alf ('o., 11s C.. 552, it is  snit1 in thc. opinion of 
this Court:  "I t  i i  elemcrrtary that a plaintiff may not declare upon olrcs 
cwntract and, n i thout  a~r~endmcnt ,  rccorcr upon anothcr. I f  thc rules 
of pleadingi \\ere othtrwise, a defendant would never be able to prcpar., 
his tl(~fensc." The jutlgmcnt must be affirmed upoil this principle, n l~ic l l  
is applicable upon this record. 

I t  is not rlcwssary for us to consider or to discuss the further qround 
upon which defendants contend that  the jndgment slloultl be nffirnicd. 
We do not decitle whether tlie contract as alleged in the cornplair~t, or as 
proven by the evidence, is void, for that  i t  is c o ? t f m  liouos morcs or in 
contravention of public policy. I t  is ncll  settled that  agrccmcnts to 
procure contracts by secret influrnce upon public officers authorizccl to 
make them for the benefit of inclividuals arn void; the courts will not 
enforce such agreements, nor will they grant  relief in actions arising ont 
of such agreements. T h ~ s e  principles are too well-scttlrtl ill the, 1,1\\ to 
require citation of authorities to sustain them. Whether or 11ot they 
are applicable to tlie contract for the breach of which plaintiff scelis to 
recover in this action, is not necessarily presented for decision upon thi5 
record. We therefore do not decide tliis question. 

There mas no error in allowing the motion for nonsuit. The jutlg- 
ment dismissing tliis action is 

Affirmed. 
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WALTER HURT, BY HIS XEXT FRIEND, S. A. H U R T ,  v. IVIGSTERN (';\KO- 
I i ISA P O W E R  C O M P A S Y  AKD S O U T H E R X  PO\lTEIX COJIPdST.  

(Filed 14  December, 1027.) 

1. Negligence-Proximate C a u s ~ P o n d i n g  \Vaters-Hes~ltli-I~~structiol~s 
-Appeal and Error. 

I n  an action to recover damages for the consequent sickness or i l l  
health of the plaintiff resulting fro111 the allegcul negligence of the (IF- 
fendalit power company in dammill:: a stream m~tl conr;tructing its 111ii11t. 
the question of proximate cause is a vital elelnent in order for hilu to 
recover, and an omission so to charg& nllon the cvitle~~re i n  the c4:1~e is 
reversible error. 

2. Damages-Parent and Child-Infants-Negligence. 
All unemnncipatcd inf:lnt can recover only sucli p w ~ i ~ r ~ ~ ~ t ~ r t  t l : \ r u : ~ p ~ ~  

for an injury as may result t 2  him after his  mnjority. 

APPEAL by defendants from Moorr, J.,  at  Ju ly  Term, 1927, of 
E(ICDOWELL. 

Civil action (companion suit to Godfrey v. Yozuer Co., 190 N .  C., 24, 
125 S. E., 455) to recover damages for ail alleged ne:ligcnt injury to 
plaintiff, a minor 1 7  years of age, resulting in sicknc>ss, loss of timr. 
diminished earning capacity, expenses, etc., caused 11y the negligent 
nianncr, so plaintiff alleges, in nhich  the tlcfendants liave comtructctl 
their dams, waterworks and hydro-electric powrr plant along the C:l- 
tawba River near the vicinity of plaintiff's hoine, d iwr t ing  and pond- 
inq the waters of said river and leaving them in sucli negligent condi- 
tion as to cause the breeding of anopheles mosquitoes and the spread of 
malaria and sickiiess to the inhabitants, including the plaintiff, through- 
out the surrounding territory. 

Upon denial of liability, and issues joined, t h ~  jury returned the 
following verdict : 

"1. Was plaintiff injured hy the negligent conduct nf the defendant 
as alleged in the complaint? A. Yes. 

"2. What damage, if any, is  plaintiff entitled to recover? A. $1,000." 
From a judgment on the verdict in favor of plaintiff, thc dcfendantq 

appeal, assigning errors. 

JIorgan & Ragland for plaintiff. 
Hudgins, Watson Le. Washburn, I'less, I l ' i~~bornc,  Pless R. Pro(-tor. 

W .  S. O'R. Robinson, Jr. ,  and J .  11. Jlarion for defcndan fs. 

STACY, C. J. The  validity of the tr ial  is called in question by nuuicr- 
ous exceptions and assignments of error, but we sliall not consider tllcin 
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seriatim, as i t  is necessary to award a new trial for errors in the charge 
on the issues of negligence and damages. 

With respect to the liability of the defendants for plaintiff's injuries, 
the following excerpt from the court's charge to the jury, constitutes 
one of defendants' exceptive assignments of error : 

"Now, if you find, gentlemen of the jury, by the greater weight of 
the evidence, that they (the defendants) did create malaria-bearing mos- 
quitoes by reason of the impounding of the water in this way that 
breeded and was capable of breeding and did breed malaria-bearing 
mosquitoes, why, then, if you find that by the greater weight of the 
evidence, they (the defendants) would be guilty of negligence." 

The vice of this instruction lies in the fact that  i t  makes no reference 
to proximate cause. One may be ever so negligent, but unless such 
negligence proximately produces injury to another, no  action for dam- 
ages may be maintained therefor. Drum v .  lCZiller, 135 N.  C., 204, 47 
S. E., 421. I n  other words, to constitute actionable negligence, there 
must be both negligence, or a. breach of some legal duty, and injury 
proximately resulting therefrom. 

Speaking to the question in Ramsbottom v. R. I?., 138 N. C., 39, 50 
S. E., 448, Hoke, J., delivering the opinion of the Court, said: "To 
establish actionable negligence, the question of contributory negligence 
being out of the case, the plaintiff is required to show by the greater 
weight of the testimony, first, that there has been a failure to exercise 
proper care in  the performance of some legal duty which the defendant 
owed the plaintiffs under the circumstances in  which they mere placed, 
proper care being that  degree of care which a prudent man should use 
under like circumstances and charged with like duty;  and, second, that 
such negligent breach of duty was-the proximate cause of the injury- 
a cause that  produced the result i n  continuous sequence and without 
which i t  would not have occurred, and one from which any man of 
ordinary prudence could have foreseen that such result was probable 
under all the facts as they existed." This is still the law with the modi- 
fication contained in  Drum v. Miller, supra, and many other cases 
'(that i t  is not required that  the particular injury should be foreseen, 
and i t  is sufficient if i t  could reasonably be contemplated that  injury or 
harm might follow the wrongful act." Hudson v. R. R., 176 N. C., 
488, 97 8. E., 388; Gore v. Wilmington, ante, 450. 

Again, on the issue of damages, the jury was instructed as follows: 
'i I n  this class of cases the plaintiff is entitled to recover as damages 

one compensation for all injuries, past and prospective, in consequence 
of the defendant's wrongful or negligent acts. These are understood 
to embrace indemnity for  actual loss of time, nursing and medical 
expenses, or loss from inability to perform ordinary labor, or capacity 
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to earn money. Plaintiff is to  have a reasonable satisfaction, if he be 
entitled to recover, for loss of both bodily and mental powers or for 
actual suffering, both of body and mind, which are the immediate and 
necessary consequences of the in jury  and this is  for the jury to say 
under all the circumstances what is a fa i r  compensaticn, what is a fair ,  
reasonable sum which defendant ought to pay to the plaintiff by way 
of compensation for the in jury  he  has sustained; the age and occupa- 
tion of the plaintiff or injured party, nature and extent of his business. 
the value of his services, the amount he was earning from his business or 
realized from fixed wages a t  the time of the injury, whether he  was 
employed a t  all or not, whether he was employed a t  a fixed salary or n 
professional man, are matters properly to be considered." 

A similar instruction, in almost identical language, was held for error 
in Sllipl, v. Stage Lines, 192 N. C., 475, 135 S. E., 339, where the 
plaintiff, as he is here, was an unemancipated minor, living with his 
parents. There, i t  was said:  "The charge is defective in that  i t  fails to 
limit the plaintiff's recovery to the present worth of a fa i r  and reason- 
able compensation for his mental and physical pain and suffering. if 
any, and for his permanent injuries, if any, resulting in the impair- 
ment of his power or ability to earn money after reaching his majority." 

I t  seems to be the universal holding that  an unen-ancipated infant 
cannot recover, as an element of damages in an  action for personal in- 
juries, for loss of time or diminished earning capacity during his 
minority. Gillis v. l ' ransif Corp.,  193 5. C., 346, 137 S. E., 153; 
IIayes v. R. R., 141 N. C., 195, 53 S. E., 847. T h e  father i s  entitled to 
the services and earnings of his minor child so long as the latter is 
legally in  his custody or under his control and not manumitted. Floyd 
v. R. R., 167 N. C., 55, 83 S. E., 12 ;  lIJill iams v. R. R., 121 N. C., 512, 
28 S. E., 367. 

F o r  the errors, as indicated, there must be a new trial, and i t  is so 
ordered. 

New trial. 

WINCHESTER-SIMMONS COMPANY V. L. H. CUTTER ET M.. 

(Filed 14' December, 1927.) 

Estates-Entirety-Husband and W i f e P e r s o n a l  Property-Wills--In- 
terpretation-Intent. 

Under a bequest of personal property to husband alld wife by entire- 
ties, the beneficiaries acquire the property as tenants ill common, the law 
not applying to doctrine of survivorship except upon a devise of realty, 
and a clause in connection therewith "to have and to hold" the bequest 
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to their survivors in fee simple, is but a statement of the incidents of 
an estate by entireties to husband and wife, the controlling intent of the 
testator, and does not vary its result. 

CONNOR, J., and STACY, C. J., dissenting. 

CIVIL ACTION, before Harris, J., at August Term, 1927, of CRAVEN. 
The judgment of the court contains all the essential facts and is as 

follows : 
"This cause coming on to be heard before his Honor, W. C. Harris, 

judge of the Superior Court, riding the Fifth Judicial District, at 
Greenville, N. C., on 22 August, 1927, and being heard on the appeal 
from the judgment of L. E. Lancaster, clerk of the Superior Court, and 
on the notice to show cause, issued by his Honor, Judge Nunn, as to 
why a receiver should not be appointed, and being heard on the evi- 
dence, record and arguments of counsel for plaintiff and of counsel for 
defendant, the court finds the following facts: 

1. That Sarah L. Wadsworth died domiciled in Craven County in 
October, 1926, leaving a last will and testament, appointing the de- 
fendant, L. H. Cutler, Sr., and defendant, E. W. Wadsworth, executors, 
who qualified on 4 November, 1926, and gave the notice to creditors, re- 
quired by law, which will expire (one year) from date of qualification. 

2. That by arrangement between the defendant, L. H. Cutler, Sr., 
and the defendant, E. W. Wadsworth, L. H. Cutler, Sr., has been in 
active charge of the administration of said estate, which seems to be 
solvent. 

3. That item nine of the will of said Sarah E. Wadsworth is as 
follows : 

Item 9. To my husband's friend, L. H. Cutler, who since the death 
of my beloved husband, and at this time for a period of about eleven 
years, has not only been a most true and faithful friend to me, but has 
as my business agent attended to every detail of my estate and all of my 
affairs saving me every care and responsibility in  all the affairs of my 
life, and this he has done not only in most strictly correct and faithful 
manner, but without charge or compensation of any kind; and, there- 
fore, not so much in compensation but in recognition of his long valued 
and faithful service and friendship, I do devise and bequeath unto him, 
the said L. H. Cutler and wife, Laura D. Cutler, as husband and wife 
by entireties, all that certain house and lot in the city of New Bern, 
number sixty-eight (No. 68) Metcalf Street, and ten thousand dollars 
of my North Carolina four per cent bonds of par value, to have and to 
hold the same real estate and bonds to them as husband and wife by 
entireties and to the survivor of them in f w  simple. 
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4. Tha t  the defendant, L. H. Cutler, Sr., hypothe~ated  one $1,000 
North Carolina four per cent bond to the National Bank of New Bern, 
and one like bond to the Citizens Bank and Trust  Campany, of New 
Bern, for  the approximate value of the respective bonds, and said bonds 
are now so held as collateral for said debts, which are unpaid;  that  the 
proceeds of said loans was used by said Cutler for repairs to tlie said 
Laura D. Cutler's property upon which said defendant and wife live. 
Said bonds mere taken without the knowledge of the ccurt. 

5. Tha t  i n  addition to said bonds said H. Cutler, as executor, by 
direction of the court, hypothecated two $1,000 bonds to the National 
Bank of Kew Bern and borrowed thereon about $1,800 to pay thc. in- 
heritance or succession taxes on the said estate, $980 of said amou~l t  
borrowed being the inheritance tax on the devise and bequeaths afore- 
said to L. H. Cutler and wife, Laura D. Cutler. 

6. Tha t  said L. H. Cutler contends he  has no other property than lii* 
interest under said devise, but this court does not find the fact w1iethe1- 
he has other property or not. 

7. That  said L. H. Cutler was a t  the tilnc of the qualification, and 
now is, indebted to the estate of said Sarah  E. Wadsworth in thc S I I ~ I  

of $2,000 secured by mortgage on real estate. 
8. The  defendant, L. R. Cutler, Sr., is 79 years of age and in good 

health, and the defendant, Laura  D. Cutler is  7 5  y e a x  of age nlitl in 
good health. 

The  court being of the opi~iioli that  undcr said item of s:~id ~i ill thv 
said Laura D. Cutler took, subject to the debts of the cstatc, $5,000 in 
Xorth Carolina four per ceut bonds absolutely, and s:id L. H. Cutler 
took a like $5,000 absolutely, \fit11 no remainder o w r  after the death of 
either of said defendants : 

I t  is thereupon corisidered by the court, and ordered that the receivw- 
ship be continued as  to $5,000 of the North Carolina four per cent 
bonds, left by said Sarah  E. Wadsworth, deceased, to the said I;. IT. 
Cutler; and Laura D. Cutler be, and she is hereby discharged and her 
interest in tlie estate is hereby discharged from said receivership; that 
said receiver have and hold said bonds and any other property of L. 11. 
Cutler, if any, subject to the rights of the creditors and the debts of the 
estate and hold them for tlie benefit of thc~ plaintiff, as a creditor, es- 
repting, however, the personal property ese~nption to be assigned to 
said L. H. Cutler out of said bond. Said $5,000 to be delivered to the 
receiver immediately upon tllc filing of this judgment with the court." 

T o  the foregoing judgment both plaintiff and defendant excepted. 

E ~ n c s f  111. Gwen for p ln in f i f .  
TT'h i f e h  uvst & Barrden and W a d  R. W a d  f o ~  defendtrnfs .  
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BROGDEN, J. The primary question in the case is whether or not an 
estate by entirety can be created in personal property. 

The question is raised by Item 9 of the last will and testament of 
Sarah E .  Wadsworth and involves a legacy of $10,000 of North Caro- 
lina four per cent bonds. There is no controversy with respect to the 
devise of real estate contained in Item 9. 

I n  Turlinqton v. h c a s ,  186 N. C., 283. this Court held that an estate 
by entirety in  personal property was not recognized in North Caro- 
lina. This decision was handed down subsequent to the execution of 
the will in controversy. The divergence of judicial opinion upon the 
question is referred to by Clarkson, J., in Turlington v. Lucas. There 
is also an instructive note upon the question in the North Carolina Law 
Review of April, 1924, p. 195. I t  would serve no useful purpose to 
reopen the debate or to re6xamine the authorities as the question is no 
longer an open one after the decision in Turlington v. Lucas. Xany of 
the decisions upon the point are classified in a note to the case of 
George v. Dufton, 108 Atlantic, 515, and annotated in 8 A. L. R., 1017. 
The annotater in that case says: "As stated in the next preceding sub- 
division of this annotation, the decided weight of authority is to the - 
effect that estates by the entirety may exist in personalty as well as in 
realty." North Carolina is classified under this statement as holding 
that kstates by entirety in personal property are valid. Two cases from 
this State are cited in support of the proposition, to wit, West v. R. R., 
140 N. C.. 620. and Jones v. Smith. 149 X. C.. 318. There are declara- , , 

tions in the cases which would perhaps warrant the inference that our 
Court has applied the doctrine of entirety to personal property. For 
instance, in the West case, supra, Clark, G. J., after discussing the inci- 
dents of an estate by entirety in land, said: "As to personalty the same 
rule applies, and where shares of stock stand in the joint names of 
husband and wife he is entitled to the dividends during their joint 
lires." However, Chief Justice Clark wrote the case of Kilpatrick v. 
Kilpatrick, 176 N. C., 182, using the following language: "The briefs 
of counsel on both sides admit that there is no decision in this State 
upon the question whether there is an estate by entireties in personalty. 
The decisions in other states on the point are conflicting. I n  England 
the estate by entireties obtained only in realty and has been abolished 
even as to that.'' I t  is apparent, therefore, that the Chief Justice never 
construed West v. R. R., supm, as deciding the question. The other 
case of Jones v. Smith involved the right of the partition of lumber 
manufactured from trees growing on land held by the entirety. Justice 
Walker, writing for the Court, said: "As the plaintiffs were thus seizcd 
of the timber, its severance from the land by cutting it did not convert 
the estate in the trees, when severed, or in the lumber cut from thr logs, 
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into a tenancy in common, nor is the feme plaintiff, loy reason of the 
severance, entitled to maintain this action for partition." I t  is clear, 
we think, by reason of the reference in the Kilpatrick case, supra, that 
this Court has not construed either the West case or the Jones case as 
deciding the question, and that i t  was an open question in  this State 
until the decision in Turlington v. Lucas, supra. 

The defendants contend that the language in  Item 9 "to have and to 
hold the said real estate and bonds to them as husbamd and wife by 
entireties and to the survivor of them in fee simple," by reason of the 
words, "survivor of them in fee simple," creates a contingent remainder 
in personal property. Our judgment, however, is that these words 
simply state the incident of an estate by entirety and that the estate by 
entirety is the governing thought in said item. 

There are other questions as to the hypothecation of some of these 
bonds, but these involve accounting to be determined ai; the time of the 
final settlement of the estate. 

Holding, as we do, that there is no estate by entireties in personal 
propcrty, it necessarily follows that L. H. Cutler and his wife, Laura 
D. Cutler, took said bonds as tenants in common, and the judgment 
rendered by the trial court is approved. 

Affirmed. 

CONKOR, J., dissenting: I do not agree with the Court that the ques- 
tion stated in its opinion is necessarily involved in this appeal. I t  is 
now settled by our decisions that an estate by entireties in personal 
property is not recognized in this State, Turlington v. Lucas, 186 
N. C., 283, although such estate, with all its incidents as at  common 
law, is recognized, with respect to real property. Crocicer v. Vann, 102 
N.  C., 422. I t  is needless to discuss now whether the distinction is 
based upon sound principles or is supported by authorities. The dis- 
tinction is not, in my opinion, determinative of this appeal. 

By her will Mrs. Wadsworth bequeathed ten thousand dollars of her 
North Carolina bonds to L. H. Cutler and his wife, Laura D. Cutler. 
If no further language had been used by her with respect to the interest 
which the legatees took under the will, in  the bonds, the same would 
have been held by them, not as owners by entireties, with the incident 
of survivorship, but as owners or tenants in  common. She expressly 
provides, however, that Mr. and Mrs. Cutler shall have and hold the 
bonds, not only as husband and wife, but also by entireties, and to the 
survivor in fee simple, or absolutely. Her intention with respect to the 
estate or interest in the bonds which they should take under her will, 
is manifest. Such intention ought not, in my opinion, to be defeated by 
a construction of her language, used in her will, which results in hold- 
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ing as a matter of law that Mr. and Mrs. Cutler take the bonds as ten- 
ants in common, and deprives them of their joint estate or interest in the 
bonds, during their lives, and further deprives the survivor of his or her 
absolute estate in the bonds. The estate or interest which Mr. and 
Mrs. Cutler take in the bonds, is determined not by the law, but by the 
language of the testator, which shows her intention as to such estate or 
interest. 

I am authorized to say that STACY, C. J., concurs in  this dissent. 

H. L. PALMER v. J. G. LOWE AND CRUNDEN-MARTIS 
MANUFACTURING COMPANY. 

(Filed 14 December, 1927.) 

1. ~ e b o v a l  of Cam-Transfer of Cans~+VenuttStatuteNonresi -  
dents--Transitory Actions. 

The venue of a civil action is regulated by statutes passed usually 
with regard to the convenience of the parties litigant, and the principle 
of venue in transitory actions has now but little value. 

2. S a m e R i g h t 5  of Sole Resident Defendant-Parties-Residence. 
Where a nonresident plaintiff brings action against a corporation ex- 

isting under the lams of another State, with the joinder of a resident 
defendant of this State, and the venue in  the action is laid here i n  n 
different county from that of the resident defendant, to recover dam- 
ages alleged to have been caused by a negligent act, the venue is in the 
county of the resident defendant, C. S., 469, and the action is removable 
thereto upon his motion duly made. C. S., 467, 468, 463 not applying. 

APPEAL by plaintiff from Bowie, Special Judge,  at August Term, 
1927, of MECRLENBURG. Affirmed. 

The defendant Lowe in apt time moved for a change of venue from 
Mecklenburg to Cabarrus on the following facts: 

1. The plaintiff is now, and was a t  the institution of this action, a 
citizen and resident of Alabama. 

2. The defendant, J. G. Lowe, is now, and was at  the institution of 
this action, a citizen and resident of Cabarrus County. 

3. The defendant, Crunden-Martin Manufacturing Company, is now, 
and was at  the institution of said action a corporation organized and 
existing under the laws of the State of Missouri. 

4. This action was instituted by the plaintiff against defendants to 
recover damages for injuries alleged to have been sustained by the plain- 
tiff on 10 December, 1926, by reason of being injured by an automobile 
operated by the defendants. 
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5. The  alleged cause of action arose in the county of Mecklenburg. 
Upon these facts the judge held as  a matter of law that  the causcs 

should be removed to Cabarrus County. The  plaint~ff  excepted aucl 
appealed. 

C. S., 464, provides that  actions for the recovery of a penalty or 
forfeiture imposed by statute and actions against a public officer for a11 
act done by him by virtue of his office must be brought i n  the county 
where the cause or some part  thereof arose. Section 465 has referencrx 
to official bonds, etc., and 466 to domestic corporations. Section 467 
contains the provision that  an  action against a corporation created 
under the lams of any other State may be brought by a nonresident 
plaintiff in any county of this S ta te  i n  which tlie cause of action arosc, 
or in which the corporation usually did business or has property. Scc- 
tion 465 fixes the venue in actions against railroads. Section 469 is as 
follows: "In all other cases the action must be tried in the county ill 
which the plaintiffs or tlie defendants, or any of them, reside a t  i t<  
commencement; or if none of the defendants reside in the State, the11 
in  the county in which the plaintiffs, or any of them, reside; and if nonta 
of the parties reside in tlic State, then the action may be tried in any 
county which the plaintiff designates in his summons and complaint, 
subject to the power of the court to change the place of trial, in the. 
cases provided by statute." 

J o h n  M.  R o b i n s o n  for plaintif f .  
P a l m e r  & B l a c k ~ ~ v d t l e r ,  l ' i l le t t ,  T i l l e t t  B K e n n e d y ,  and  E l .  il.1. Joncs  

for fhe de fendan t ,  Lowe .  

ADAJIS, J. The plaintiff is  a nonresident of this State;  the Crundeu- 
Martin Manufacturing Company is a foreign corporation; the defend- 
ant, Lowe, is a citizen and resident of Cabarrus County. I f  the suit had 
been brought against the corporation only, Mecklenburg would have 
been the proper venue. C. S., 467. I f  i t  had  been brought against 
Lowe as the sole defendant, the proper county would have been Cabar- 
rus. C. S., 469. Bu t  Lome and the corporation are  joint defendants. 
H a d  the plaintiff a right to determine the place of tr ial  by electing 
between the two counties? I t  may be granted that  a plaintiff may exer- 
cise such right when the controlling statute in  expresi; terms permits 
trial of the cause in any one of several counties. A n g e  v. W o o d m e n ,  
171 N .  C., 40. 

The appellant's exception is not to be determined by recourse to the 
distinction formerly prevailing between local and transitory actions; 
for i n  civil actions venue, as a rule, is  entirely a matter of legislative 
discretion and, except in comparatively few instances, the distinction 
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has ceased to be of special importance. That  such discretion has been 
exercised to the extent appearing in  the several statutes relating to thc 
subject is admitted. C. S., 463 et seq. Tit le  V I  of the Code of Civil 
Procedure, ratified 18 August, 1868, contained three sections fixing the 
place of trial. Under the first (see. 66, C. S., 463) the venue is the 
county in which the subject of the action or some part  of i t  is situated; 
under the second (see. 67, C. S., 464), the county in  which the cause of 
action arose; under the third (see. 68 as first enacted), "the county in 
which the defendants or  any of them shall reside a t  the commencement 
of the action; if none of the defendants shall reside in the State, then 
in the county in which the plaintiffs or any of them shall reside," etc. 
This section was amended, by inserting '(plaintiffs" before "or the 
defeiidants" in the second line, arid as  amended is C. S., 469. I'ublic 
Laws 1868-69, 1211. 59. The  purpose of the section as originally en- 
acted and as amended mas primarily to serve the convenience of par- 
ties residing in the State. This  seems to  be obvious from subsequent 
legislation and from subsequent decisions. I n  1905 the section .\\-as 
again amended by adding the following: "Provided, that  in all actions 
against railroads the action shall be tried either in the county where 
the cause of action arose or in the county where the plaintiff resided iit 
the time the cause of action arose, or  in some county adjoining the 
county in which the cause of action arose, subject, however, to the 
power of the court to change the place of tr ial  i n  the cases provided by 
statute." Laws 1905, ch. 367; Rev., 424. Concerning this proviso the 
Court expressed an  opinion in Smith v. Patterson, 159 N. C., 138-an 
action against the Southern Railway Company and one of i ts  engineers 
to recover damages for the death of the plaintiff's intestate caused by 
the operation of one of the company's engines. The  intestate when 
killed mas a resident of Henderson County; the death occurred in the 
county of Polk;  the plaintiff qualified as administrator i n  Henderson 
and brought suit in Mecklenburg, the county of his residence. The  de- 
fendants moved for a change of venue to Henderson, and the motion 
was denied on the ground that  the clause, "where the plaintiff resided 
a t  the time the cause of action arose," has reference to the individual 
holding the office and not to the place where he may have qualified. 
But  the opinion by Hoke, J., proceeds: "Without present decision of this 
question, however, we are all of opinion that  the proviso to the section 
should be construed and held to apply to cases where a railroad com- 
pany alone is  defendant, and that  the venue in actions where there are 
other parties defendant should come within the body of the act. This  
is  not only the primary and natural meaning of the language used, but 
without express requirement it would be unreasonable to hold that  the 
rights of all other litigants should be made subservient to a particular 

45-194 
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class, and this without regard to the convenience of the parties or the 
amount of the interest involved." I f ,  as suggested, "the convenience 
of tho parties" is to be considered whatever doubt may exist should be 
resolved in favor of the resident defendant. I t  is far  more just that a 
foreign corporation be made to defend in his county ihan that he be 
required at  the election of the corporation to enforce his rights or to 
redress his wrongs in a county, however remote, in which the corpora- 
tion may perchance own property or transact its business. 

I t  was probably in  deference to the opinion in  Smith v. Paitterson, 
supra, that the proviso in the act of 1905 was afterwards treated as an 
independent statute. C. S., 468. I n  analogy to the reasoning in that 
case it would seem that C. S., 467, should be construed as fixing the 
venue of an action against a foreign corporation by a nonresident of 
the State in the county in which the cause of action arises or in which 
the corporation does business or has property only in those cases in 
which the corporation is the sole defendant and not in those in which a 
resident of the State is jointly sued. We do not conceive i t  to have 
been the intention of the Legislature to confer upon a nonresident who 
has brought suit in the courts of this State against a foreign corpora- 
tion and has joined as defendant a resident of the State the legal right 
to have the venue determined upon the theory of a suit between two 
nonresidents. On the contrary we are of opinion that a systematic 
view and a reasonable interpretation of the statutes regulating venue . 
subordinate the convenience of nonresident to that of resident defend- 
ants. If the only parties are a nonresident plaintiff and a foreign cor- 
poration action may be brought in any county in which the cause of 
action arose, or in  which the corporation does business or has property; 
but if the plaintiff after joining as defendant a resident of the State is 
permitted in disregard of section 469 to select the venue by virtue of 
section 467, it is not difficult to perceive how the resident defendant 
might be subjected to very serious disadvantage. But the contention 
of the appellee is not based entirely on the argument ah inconvenianti. 
I t  is in  accord with the general rule that if a corporation is sued jointly 
with another a statute designating the venue in actions against corpora- 
tions is not controlling. 14 A. C. J., 793, sec. 2879. [n Harrison v. 
Carbon Timber Co., 83 Pac., 215, one of the statutes prescribing venue 
provided that an action against a corporation might be brought in  the 
county in which the corporation was situated or had its principal office 
or place of business. I n  another statute i t  was provided that "every 
other action must be brought in the county in which a defendant re- 
sides," etc. A corporation and an individual were joined as defendants 
and it was held that suit had properly been instituted in the county in 
which the individual defendant resided. Substantially the same con- 
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clusion was reached in  Eagle Iron Co. v. Baugh, 41 So., 663. "The 
modern trend of all holdings along these lines looks to the convenience 
of the parties, saving of expense in  procuring witnesses, and the ac- 
quaintance of jurors with the parties. All matters of this nature 
require that  the litigation should be submitted as nearly as possible to 
the residence of the parties." Gumbert v. Sheelmin, 206 N. W., 605. 
See Nickell v. District Court, 210 N .  W., 563. 

The cases cited by the plaintiff are not decisive of the question. I n  
Hannon v. Southern Power Co., 173.N. C., 520, the plaintiff was a 
resident of Gaston County in  which the action was instituted. C. S., 
467(1). T h e  single point presented on the appeal in Allen-Fleming Co. 
v. R. R., 145 N. C., 37, was whether the justice had acquired jurisdic- 
tion by service of summons on the defendant company under Rev., 
1448, C. S., 1404. I n  McCullen v. R. R., 146 N. C., 568, there were 
two causes of action but only one defendant, the Court holding that  a 
suit could be prosecuted to recover both the  penalty imposed and the 
special damages suffered by unreasonable delay in transporting the 
plaintiff's goods. The  judgment is  

Affirmed. 

S. H. JORDAN, ADMINISTRATOR, V. GEORGE S. SIGMON ET AI.. 

(Filed 14 December, 1927.) 

Wills-Bequests of Personal Property-Intent-Gifts-Descent and Dis- 
tribution. 

A bequest of personal property to the testator's wife for the term of 
her natural life, subject to her support, use and enjoyment, is to the 
extent not so used by her, distributable to her nest of kin, at her death 
intestate, according to the testator's intent gathered from construing the 
instrument, there being no specific limitation over, or residuary clause in 
the mill, and the expressed purposes of the bequest, "for her support, 
comfort and enjoyment" are consonant with an absolute gift. 

APPEAL by George S. Sigmon, W. hl. Sigmon, Mrs. M. E. Sigmon 
and Zeb. V. Sigmon, from McElroy, J., at  February Term, 1927, from 
CATAWBA. 

Civil action brought by S. H. Jordan,  administrator of the estate 
of Fannie  Sigmon, deceased, and administrator, c. t. a., of the estate 
of M. D. Sigmon, deceased, against the next of kin of both decedents 
(who are making opposing demands upon the plaintiff) to obtain a con- 
struction of the testator's will and for guidance in the discharge of his 
duties. Tyson v. Tyson, 100 N.  C., 360, 6 S. E., 707. 

&Iv D. Sigmon, late of Catawba County, died 8 January,  1925, leav- 
ing a last will and testament i n  which his wife, Fannie Sigmon, is 
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named as executrix. The will was probated and the executrix duly 
qualified on 15 January, 1925. Thereafter, on 14 May of the same 
year, Fannie Sigmon died intestate. S. H. Jordan duly qualified as 
administrator of the estate of Fannie Sigmon on 25 May, 1925, and as 
administrator c. t .  a .  of the estate of M. D. Sigmon on 22 October, 
1925, and now has in his possession funds and personal property be- 
longing to said estates. 

There being no children of this union and no issne surviving either, 
the next of kin of M. D. Sigmon, who are appellants herein, claim all 
the personal property owned by him at his death which was not used 
or consumed by his widow during the short interval of time she sur- 
vived him. On the other hand, the next of kin of Fannie Sigmon 
claim that they are entitled to said property by virtue of the following 
provision in the will of M. D. Sigmon: 

"Second.  I give and bequeath to my beloved wife, Fannie Sigmon, 
all of my personal property of every kind, including money, bank de- 
posits, notes and other solvent credits, for the term of her natural life, 
with the privilege to use for her support, comfort and enjoyment any 
part thereof and in any way that she may desire. I also give and 
devise to my said wife the tract of land on which I now reside, contain- 
ing 94 acres, more or less, for the term of her natural life, and at her 
death said lands shall go to my heirs at  law as the statute provides." 

There is no controversy over the real estate. Y e l v e r t m  v .  Y e l v e r t o n ,  
192 N. C., 614, 135 S. E., 632. The advice sought relates only to the 
personal property bequeathed under the above provision of the will, 
which contains no residuary clause, and there is no limitation over with 
respect to the personal property which amounted in value to about 
$1,200. 

His Honor adjudged that the next of kin of the wife, Fannie Sig- 
moil, were entitled to so much of the personal propert~r passing under 
the will as had "lost its identity at  the time of the death of Mrs. Sigmon" 
and that such personal property of the estate of M. D. Sigmon "as re- 
tained its identity at the death of Mrs. Signion" goes to the next of kin 
of M. D. Sigmon, deceased. 

From this judgment the next of kin of M. D. Sigmon appeal, assign- 
ing error. 

Se l f  & B a g b y  for appel lants .  
Jesse S i g m o n  for a,ppellees. 

STACY, C. J. We think there is error in the judgment to the preju- 
dice of the next of kin of Fannie Sigmon, and that the ruling of his 
Honor is too favorable to the next of kin of M. D. Sigmon, appellants 
herein. 
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I t  will be observed that  there is no residuary clause in  the will and 
no limitation over so far  as the personal property is  concerned. Under 
these conditions, a gift of personal property for life to the primary 
object of testator's bounty, with power to use "in any way that  she may 
desire" is generally construed to be an  absolute gift of the property. 
Holt v. IIolt, 114 N. C., 242, 18 S. E., 967; Mc~llichael v. liunt, 83 
N .  C., 344; Foust v. Ireland, 46 N .  C., 184. Especially is this true 
where the property, by reason of its amount arid kind, may reasonably 
be expected to be consumed during the life of the donee, or  within a 
short time after the death of the testator. In  re estate of Rogers, 245 
Pa. ,  206, 91  Atl., 351, L. R. A, 1917A) 168. And this is not affected 
by the use of the words "for her support, comfort and enjoyment," as 
they are but terms consonant with full ownership of the property. 

I n  Brownfield's Estate, 8 Watts, 465, the testator gave his wife "one- 
third of my personal estate, during her life, after my  just debts paid," 
without any disposition over: Held, the widow was entitled to receive 
one-third of the personal estate and to dispose of it as she pleased, there 
being no limitation over of the part  given to her. 

Again, in Diehl's Appeal, 36 Pa., 120, a testator gave to his wife a 
tract of land during her lifetime, '(together with all my bonds and notes, 
to have and hold the same. Also, all my  personal estate, whatsoever 
will be left after my  decease, to have and to hold the same during her 
natural  lifetime," without making any disposition over: IIeld, that  the 
bonds and notes became the absolute property of the testator's widow. 

The  rule announced in  these cases is not one of law, but one of con- 
struction, to be used in aid of the discovery of the testator's intention. 
Tyson's Estate, 191 Pa., 218, 43 Atl., 131. 

The  decisions in  NcXinley v. Scott, 49 N.  C., 197, Black v. Ray, 18  
K. C., 334, James v. Nasters, 7 N .  C., 110, and a n  Anonymous Case, 
3 K. C., 161, while seemingly a t  variance with the Pennsylvania cases, 
just cited, are not i n  conflict with our present position, for in each of 
these cases the gif t  was for the life of the donee with no power of dispo- 
sition. 

Nor are the cases of which Ernul v. Ernul, 191 N.  C., 347, 132 S. E., 
2, and Bum~.'ell v. Bank, 186 N .  C., 117, 118 S. E., 881, may be taken as 
illustrative, in conflict, for i n  each case going to make u p  this line of 
decisions, there is a limitation over or  the bequest is for the life of the 
donee "and no more." 

Let the cause be remanded with suggestion that  the plaintiff proceed 
in a manner not inconsistent with this opinion. The  costs of appeal 
mill be taxed against the appellants. 

E r ro r  and remanded. 
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TOWN O F  LENOIR v. CAROLINA AND NORTHWESTICRN RAILWAY 
COMPANY. 

(Filed 14 December, 1827.) 

Cities and Towns-Streets-Paving - Assessments - Adjoining Lands-- 
Statutes. 

IT'here a town, to widen its streets, agrees with a i-ailroad company 
that it would condemn a strip of land and give it to the railroad com- 
pany if it would remove its tracks thereto at its own expense, it may not, 
after this arrangement has been carried out, assess I he lands of the 
railroad company for street paving, as the property, being a part of tlir 
street, is not "adjoining" within the provisions of our statute. C. S.. 
27GS(Y) ; C. S., ch. 35, Art. 9. 

CITIL ACTION, before NcETroy, J., a t  May Term, 1927, of CALDWELL. 
The cause mas subnlitted upon an agreed statement of facts. These 

facts are substantially as follows: Pr ior  to 1885 there was a road or 
street i n  the municipality of Lenoir known as West Main Street. The  
tracks of the defendant railway in  August, 1917, and prior thereto 
were in said street and had been laid therein and used by the defendant 
for more than twenty years. I n  August, 1917, the town of Lenoir 
acquired a strip of land by condemnation from various citizens on the 
north side of West Main Street upon an agreement with the railway 
company that  the company would, a t  its own expense, move its tracks 
from the present location then in use to the new area so acquired by 
condemnation in order that  the city might pave that  par t  of the street 
theretofore occupied by the tracks of the railroad. The minutes of the 
meeting of the board of town commissioners, held on 23 August, 1917, 
show that  upon motion duly adopted i t  was ordered "that the mayor ap- 
point a jury for the purpose of condemning sufficient land on the north 
side of West and Harper  Avenue for the purpose of widening said street 
according to survey." After the  paving was finished the town levied an  
assessment against the defendant as an  abutting owner for the sum of 
$1,521.30 upon a front footage of 627.1 feet. Of this front footage the 
defendant owned in fee 294.1 feet, and the amount of assessment, based 
upon such frontage is not in dispute. However, $854.08 of said assess- 
ment was levied upon a footage of 333 feet, which was assessed against 
the defendant as an  abutting owner because of the location of its tracks. 
I t  further appears that  the resolution adopted by the governing board, 
with respect to the improvement of said street, contained no require- 
ment that  the defendant should improve the land occupied by its tracks 
as specified by C. S., 2708, subsection 3. I t  further appears that the 
assessme.nt was levied under Article 9, chapter 56, Consolidated Statutes. 
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Upon the agreed statement of facts the trial judge entered judgment 
decreeing that  the plaintiff is  not entitled to recover from the defend- 
ant  the said sum of $854.08 assessed against the defendant for the 
footage of 333 feet. 

F rom the judgment rendered the plaintiff appealed. 

J .  T .  Pri tchet t  and Self & Bagby  for plaintiff. 
J o h n  A. Xarion,  W .  C. Xewland and W .  C. Fe ims fcr  for defendanf .  

BROGDEN, J. I t  appears from the record in  this cause that  the dc- 
fendant maintained its tracks in a public street known as West or West 
Main Street in the town of Lenoir. P r io r  to 20 August, 1917, the town 
of Lenoir v a s  desirous of making permanent improvements to said 
street and as an incident thereto induced the defendant to move its 
tracks to the north of the then location thereof in  said strcet. On 
20 August, 1917, the board of town commissioners of said town of 
Lenoir passed a resolution directing "that the mayor appoint R jury 
for the purpose of condemning sufficient land on the north side of West 
and Harper  Avenue for the purpose of widening said street according 
to survey." The condemnation was perfected and an additional strip 
of land acquired. Thereupon the defendant a t  its own expense shifted 
its tracks from the location then occupied to the north and upon this 
condemned area. The purpose of the condemnation, as set out in tlw 
resolution was for widening the street. As we interpret the record and 
plats the additional strip condemned resulted merely i n  widening the 
street and the incorporatiori of the condemned area as  a part of the 
strcet as widened. So  that  when the defendant shifted its tracks i t  
simply moved its tracks from one location in tlie s t r ek  to another loca- 
tion in  tlie same street in order that  that  par t  of the street formerly 
occupied by its tracks before removal could be paved. Thereupon the 
plaintiff town paved that  par t  of the street formerly occupied by the 
tracks of defendant. When the paving was completed it assessed 
against the defendant as abutting owner the cost of 333 feet of paving, 
anlounting to $854.08. 

So  f a r  as the record discloses the defendant neither owns nor has all 
easement in any land outside of the street in which its tracks are laid. 
The sole question, therefore, is  whether or not the defendant is an  abut- 
ting owner by virtue of the fact  that  its tracks are laid in a public 
street. I n  Anderson 1;. Blbemzrle ,  182 IT. C., 434, this Court lleld that 
the words "Abutting on the improvement" mean "abutting on the street 
that is improved," and further, ('by the term abutting property is meant 
that  between which and the improvement there is no intervening land." 
Obviously this language means that  abutting property cannot cxist ~ I I  



712 I N  THE SUPREME COURT. 11194 

the street itself but, in  the nature of things, must be property outside 
of the street itself, touching or bordering upon the street or improve- 
ment. The case of South Park Comrs. 71. Chicago, Burlington and 
Quincy R. R. Co., 107 Ill., 105, is directly in point. :Cn that case the 
assessment roll described the property of the defendant as "the right of 
way of occupancy, franchises, property and interests of Chicago, Bur- 
lington and Quincy Railroad Company, in Michigan Avenue, in  the 
city of Chicago," etc. Upon an assessment made upon this easement 
upon the theory that this property "was contiguous property abutting 
upon such avenue" the Court said : "And as a street cannot, in the nature 
of things, abut on itself, and as mere intangible rights or privileges, for 
the same reason, are incapable of abutting on anything, i t  is clear the 
assessment was unauthorized." See, also, Okla. R. R. Co. v. Severns 
Paving Co., 170 Pac., 216, 10 A. L. R., 157, in which many authorities 
are assembled. 

The resolution authorizing the assessment contained no requirement 
that the defendant should improve the land occupied by its tracks as 
specified by C. S., 2708, subsec. 3. Holding, as we do, that the defend- 
ant was not an abutting owner upon the facts found by the trial court, 
the ruling of the trial judge was correct, and the judgment is affirmed. 

The plaintiff excepted because the trial judge did not allow attorney's 
fees in accordance with chapter 42, Private Lams of 1925. This act 
permits the judge to allow a reasonable attorney fee for collecting a 
valid assessment. The act is not mandatory and the power to allow 
such fee is lodged in the discretion of the court. 

Affirmed. 

-4. I .  KBPLAN V. W. A. FERSOK HAY A S D  GRAIN COJII'ANY, A?sD 
LIBERTY KATIOXAL RANK, KANSAS CITY, No. 

(Filed 14 December, 1927.) 

1. Actions-Parties-Interveners. 
An intervener made a party and contesting the action upon its merits 

thereby enters a geller:il appearance. 
2. Same--Burden of Proof. 

The burden of proof is on the intervener who has become a party and 
contests an  a c t i o ~ ~  u11on its merits, to sustain his allegations as such. 

3. Bills and Notes-Drafts-Banks and Banking-Agency for Collection 
-Principal and Agmt-Due Course-Questions for Jury. 

Where a bank accepts for deposit a draft drawn for  goods sold and 
delivered by common carrier, reserring the right to (charge the draft 
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back to his depositor if not paid, it is an agency for collection and not 
a purchaser; and when the draft has been paid to the local bank of the 
drawee, who aftrrwarcls brings action ngaiust the consignor for damages 
for breach of contract of sale, upon conflictill:: evidence the question is 
for the jury. 

4. Evidence--Verdict-Directing Verdict - Bills and Notes - Drafts- 
Holder in Due Course--Prima Facie Case--Burden of Proof. 

Where an intervening bank of deposit claims the proceeds of a pail1 
draft as holder in  due course and not as a n  agency for collection for the 
drawer, the burden b e i ~ ~ g  on it to establish its rights, its request for a 
directed verdict upon the issue if the jury believe the evidence is pro~er ls  
denied, though it has made ont a prima facie case by the enclorsement, 
acceptance and possession of the draft. 

APPEAL from Devin, J., and a jury, at February Term, 1927, of 
WAKE. NO error. 

This was a civil action begun before a magistrate, on 26 August, 
1926, by A. I. Kaplan against W. A. Ferson H a y  and Grain Company, 
and Liberty National Bank, of Kansas City, No., to recover damages 
for a carload of hay shipped to the plaintiff, 19 June, 1926, from K m -  
sas City, which plaintiff claims was defective in quality. The  action 
was begun by attaching funds in the Conlmercial National Bank of 
Raleigh, which funds were derived from payment by this plaintiff of a 
draft  for a subsequent shipment of hay from the same partirs, 14 
August, 1926. The Liberty National Bank gave bond and replevied 
the said funds so attached, as appears in the record. 

The  issues submitted to the jury and their answers thereto are as 
follows : 

"1. Wha t  damages, if any, is  plaintiff entitled to recover of the W. A. 
Ferson H a y  and Grain Company ? Answer : $150. 

2. Do the funds attached herein belong to the Liberty National Rank 
of Kansas Ci ty?  Answer : No." 

S. Brown Shepherd, iV. G. Fonville and J .  E .  Shepherd for plaintiff. 
J .  C.  Little for defendants. 

CLARKSON, J. I t  appears from the record that  the defendant, Liberty 
National Bank, Kansas City, Mo., was made a defendant and gave 
bond and replevied the funds attached. The  defendant Liberty Eational  
Bank contested the action on its merits and the appearance is general. 
Motor Co. v .  Reavm, 184 N.  C., 260; Allen v. XcMillan, 191 N. C., 517. 
Although the bank i s  a defendant, yet it gave bond and claimed title to 
the fund i t  was practically an  intervener and the burden of the issue 
mas on the bank. Sugg v. Engine Co., 193 N. C., p. 814. 
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There is no controversy on the first issue. The Liberty National 
Bank assigned error as to the charge of the court below, as follows: 
"You are instructed that the burden is on the defendant, Liberty 
National Bank, to show that it is the owner of the proceeds of the draft 
and if it has not so shown you by the greater weight of the evidence 
you should answer the second issue, No." I n  this charge we can find 
no error. 

The record shows that the  plaintiff introduced the deposition of J. T. 
Franey, vice-president of the Liberty National Bank:, his testimony 
being in part:  "On 14 August, 1926, W. A. Ferson Hay  and Grain 
Company, of Kansas City, Missouri, drew a draft on ,I. I. Kaplan, of 
Raleigh, N. C., in the amount of $329.81, payable on arrival at  Raleigh, 
N. C., of car 32121 C. R.  I. & P., to the order of the l iber ty  National 
Bank, signed W. A. Ferson H a y  and Grain Company, and drawn on 
A. I. Kaplan, Raleigh, N. C. The proceeds of this draft were credited 
to the account of W. A. Ferson Hay  and Grain Company, this being 
placed to their credit on a checking account and the amount of the 
entire credit was checked out after the proceeds were credited to the 
account of W. A. Ferson Hay and Grain Company. . . . The draft 
was paid by Mr. Kaplan in the amount of $180.91 dipect to the bank 
and the freight deducted as having been paid by Mr. Kaplan was 
$148.90. These two amounts made the fact? value of the draft. . . . 
The proceeds of this draft has not been paid to us, and we are at  present 
owners of the same. . . . The net amount due to the Liberty 
National Bank on this Kaplan draft is $180.91." 

The theory upon which this action was tried, the principle is laid 
down by Allen, J., in Worth v. Feed Co., 172 N. C., at p. 342: "The 
rule prevails with us, and it is supported by the weight of authority 
elsewhere, that if a bank discounts a paper and places the amount, less 
the discount, to the credit of the endorser, with the right to check on it, 
and reserves the right to charge back the amount if the paper is not 
paid, by express agreement or one implied from the cclurse of dealing, 
and not by reason of liability on the endorsement, the bank is an agent 
for collection and not a purchaser." Bank v. Rochamora, 193 N.  C., 1 ;  
Sugg v. Engine Co., 193 N.  C., at  p. 819. 

Assume that the bank was the holder of the draft and was suing 
plaintiff for the amount and plaintiff set up the defense as shown on 
the first issue, yet the burden of the issue was on the bank. The princi- 
ple laid down and the charge of the court approved in Bank v. Rocha- 
morai, supra, is as follows: "If you find that the plaintiff bought the 
paper, that is, in due course, as I have defined that term, and did not 
take it as an agent for collection, then your answer to the first issue 
would be 'Yes'; if you do not so find, your answer to the first issue 



N. C.] FALL TERM, 1927. 715 

would be 'No.' I f  as purchaser in due course, if the plaintiff has satis- 
fied you by the greater weight of the evidence of that, your answer to 
the first issue would be 'Yes,' if not, and you find that  the bank 
accepted i t  as a collecting agent, your answer to the first issue would be 
'No.' " At p. 7 :  "The burden of the issue was on plaintiff, and the 
court below so charges correctly. Cofton Oil  Co. v. R. R., 183 N. C., 
95;  Hunt v. Eure, 189 N. C., 482; McDaniel v.' R. E., 190 N. C., 474. 
To be sure, a prima facie case by the proof of the execution of t%e 
trade acceptance by defendants, its endorsement by Kaufman  brothel.^, 
and the possession of the trade acceptance by plaintiff bank, made out a 
prima facie case that  plaintiff was the holder or purchaser i n  due 
course and not for collection. I f  plaintiff desired an  instruction as to 
the effect of the prima facie evidence, i t  ought to have submitted prayer 
for  specific instructions." 

I n  apt  time the defendant, Liberty National Bank, asked the court to 
instruct the jury "that if they believed the evidence they should answer 
the second issue Yes." We see no error in the refusal to give this 
charge. F o r  the reasons given, there is i n  law 

N o  error. 

S T A T E  v. S A M  ANGEL. 

(Filed 14 December, 1927.) 

Certiorari-Appeal and Er roHour t s -Di sc re t ion  - Laches - Merit- 
Statutes--Rules of Court-Dismissal. 

Tlle granting of a cwtiorari by the Supreme Court to bring up for 
review a case on appeal, lies within the discretion of the court upon a 
showing made by the appellant that he himself had complied with all the 
requirements to get the case up and docketed in time to be heard under 
the rules of court, that the defense was meritorious, and that he had not 
been guilty of any laches therein, but that the delay was attributable to 
the proper officials of the court in which the case had been tried. C. S., 
643, 644. 

MOTIONS by the defendant (1) for cwtiorari to have case brought u p  
from Yancey County and heard on appeal, and (2) for a new tr ial  for 
that  the tr ial  judge, Ron. Raymond G. Parker,  died before settling the 
case on appeal, and counsel a re  not able to agree on a statement of the 
case. Motion by the State to docket and dismiss. 

Attorney-General Brummif t and Assistant Attorney-General Nash for 
the State. 

Charles Hutchins and R. TV. Wilson for defendant. 
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STACY, C. J. The defendant was convicted at  the March Term, 
1927, of Yancey Superior Court, of receiving a number of turkeys, the 
property of one Martha King, knowing them to have been theretofore 
feloniously stolen or taken, in violation of C. S., 4250. From the judg- 
ment pronounced on the verdict, the defendant gave notice of appeal to 
the Supreme Court. By  consent, and with the court's approval, the 
defendant was allowed 60 days within which to prepare and serve state- 
ment of case on appeal, and the solicitor was allowed 60 days there- 
after to file exceptions or counter statement of case. 

The defendant served his statement of case on appeal before the ex- 
piration of the time agreed upon, and the solicitor, through counsel 
employed to assist him, served exceptions thereto 25 June, 1927, well 
within the time allowed the State. There is a conflict between counsel 
for the defendant and counsel appearing with the solici1;or as to whether 
the defendant's statement of case on appeal was r e t u r ~ e d  with the ex- 
ceptions filed by the State. Defendant says that it was not and for this 
reason he was unable to send the case and exceptions to the judge, with 
request that he fix a time and place for settling the case before him. 
C. S., 644. The trial judge died on or about 29 August, 1927. 

I t  is provided by C. S., 643, that if the appellant's case is "not 
returned with objections,,within the time prescribed (ten days), it shall 
be deemed approved," and when filed in the clerk's office it becomes part 
of the record. Such statement apparently has never been filed in  the 
clerk's office. So, taking the defendant's own view of the matter, it 
would seem that he is not entitled to either motion. I f  his statement of 
the case on appeal were "deemed approved" under the statute, as he 
contends, because not returned with the objections filed by the State, 
then it follows that the failure to have the case docketed and ready for 
argument at  the call of the Eighteenth District, the district from which 
the case comes, is due to his own laches and not to m y  fault of the 
court or its officers. Womble v. Gin Co., ante, 577. 

But for another reason the defendant's application for certiorari 
must be denied. He  shows no merit, or probable error committed on the 
trial. Certiorari is a discretionary writ, to be issued only for good or 
sufficient cause shown, and the party seeking it is required, not only to 
negative laches on his part in prosecuting the appeal, but also to show 
merit or that he has reasonable grounds for asking that the case be 
brought up and reviewed on appeal. Simply because a party has not 
appealed, or has lost his right of appeal, even through no fault of his 
own, is not sufficient to entitle him to a certiorari. "A party is entitled 
to a writ of certiorari when-and only when-the failure to perfect the 
appeal is due to some error or act of the court or its officers, and not any 
fault or neglect of the party or his agent." Womble v. Gin Co., supra. 
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Two things, therefore, should be made to  appear on application for 
certiorari: First, diligence in' prosecuting the appeal, except in cases 
where no appeal lies, when freedom from laches in  applying for the 
writ should be shown; and, second, merit, or that  probable error was 
committed on the hearing. 8. v. Farmer, 188 N .  C., 243, 124 S. E., 562.  

The motion of the At torney-~enera l  to docket and dismiss at  appel- 
lant's cost must be allowed. Defendant's motions for certiorari and for 
a new trial  must be denied. 

Certiora?-i disallowed. 
New trial  denied. 
Appeal dismissed. 

RIAUD MEHAFFEY. ADMIKISTRATRIX OF KEXNETH MEHAFFEY, v. API'A 

(Filed 21 December, 1927.) 

In an action brought by the personal representative for the wrongful 
death of the infant deceased alleged to hare been caused by the defend- 
ant's breach of a contract made with his father, under conflicting evi- 
dence, it is required that the breach of the alleged contract was the 
proximate cause of the infant's death, and a charge that leaves out this 
element of the law is reversible error. 

S a m e o n t r a c t s  - Independent Contractor - Principal and Agent- 
Scope of Employment. 

In an action to recorer damages for the negligent killing by the de- 
fendant of plaintiff's intestate, alleged to have been caused by a breach 
of contract made for his safety, where the evidence is conflicting, ant1 
involves the questions of prosimate cause, the fact of employmeut by an , 
independent contractor and whether the negligence occurred after the 
deceased's duties for the day had terminated: Held,  a charge that 
instructs affirmatively the pririciples of proximate cause as to the de- 
fendant's liability under these phases of the case is reversible error to 
the defendant's prejudice, unless the negative view of the lam is also 
stated. 

APPEAL by defendant from Stack, J., a t  May Term, 1927, of HAY- 
WOOD. New trial. 

Action for personal injury resulting in death. The plaintiff alleged 
that the defendant was engaged in  building a hard-surface road from 
Hazelwood to Balsam; that  i t  had several workmen who lived in Hazel- 
wood; that i t  was a part  of the contract of employment that the defend- 
ant  should carry them to and from the place where they were working; 
that Decatur Justice and Tom Freeman were employees charged with 
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the duty of driving the defendant's trucks; that the Lee Transportation 
Company was engaged in  hauling material for the defendant, and that 
Justice, Freeman and the Lee Company transported the employees to 
and from their work. I t  is alleged that the plaintiff's imtestate, a minor 
14 years of age, under a contract with his father, had been employed 
by the defendant to do certain work in Hazelwood, and in breach of the 
contract had afterwards been transferred to work on the road and re- 
quired to ride on one of the defendant's trucks in going to and from 
his work; that on the occasion referred to in the complaint this truck, 
driven by Decatur Justice at  an unlawful rate of speed, was following 
another truck negligently driven by Tom Freeman; that Freeman sud- 
denly turned to the left to enter an intersecting road and compelled 
Justice to turn to the right in order to avoid a collision, and that the 
intestate was thrown to the ground and killed. 

The defendant answered denying the material allegations, especially 
that either Justice or Freeman was its emplo$ee, and alleging that the 
Lee Transportation Company was an independent contractor. The 
action was brought against several parties, but finally prosecuted only 
against the defendant. The jury answered the issues as follows: 

1. Did the defendant, Appalachian Construction Company, agree 
with Lawson Mehaffey, father of the intestate, Kenneth Mehaffey, to 
employ the said Kenneth Mehaffey to work at Hazelwood, and not to be 
worked on Highway No. 10 outside of Hazelwood, its alleged in the 
complaint ? Answer : Yes. 

2. Did the said defendant commit a breach of said agreement, as 
alleged in the complaint ? Answer : Yes. 

3. Was the breach of said agreement the proximate cause of the 
death of plaintiff's intestate, as alleged in the complaint? Answer: Yes. 

4. What damages, if any, is the plaintiff entitled to recover? Answer : 
a $7,000. 

Judgment for plaintiff and appeal by defendant for error assigned. 

Morgan & Ward and Alley & Alley for plaintiff. 
A. Hall Johnston for defendant. 

ADAMS, J. The motion to dismiss the action as in case of nonsuit 
was granted as to the Lee Transportation Company and denied as to 
the Appalachian Construction Company, against whom i t  was prose- 
cuted to judgment. I n  its answer the defendant alleged that the Lee 
Transportation Company was an independent contractor, and i t  was said 
on the argument that because of this independent relstion the motion 
for nonsuit was allowed. Decatur Justice, a witness for the plaintiff, 
testified that he and Tom Freeman were working for the Lee Transpor- 
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tation Company a t  the time of the in jury;  that  the intestate fell from 
the witness's truck "after quitting time," whcn the Transportation 
Company had no control over the truck or the driver. Upon this theory 
i t  was not only important, but necessary, to ascertain whether the de- 
ceased rode on the truck merely a t  the invitation or by the license of 
the owner or driver, or  whether carrying the deceased on a truck to and 
from his work was a part  of the contract of employment. I f  the de- 
fendant was not obligated to provide transportation for the deceased a 
mere change in  the place of work could hardly be considered the proxi- 
mate cause of tho injury suffered "after quitting time,', when the rela- 
tion of employer and employee had temporarily ceased. I t  is  insistctl 
by the appellant that  these phases of the evidence were not clearly pre- 
sented in  the instructions relating to the third issue. The  jury was 
first told in substance that a parent who hires a child of tender years 
has the right to limit the place where the child is to work; that  it is tllc 
duty of an employer who assents to the limitation to observe it, and that  
his failure to live up  to the agreement mould be a violation of duty which 
would entitle the plaintiff to recover. I f  the defendant's contention is 
correct there may have been a breach of the contract under which the 
deceased mas employed, and still the defendant may not have been 
liable in damages. This instruction, i t  is  true, is  follo~ved by another 
to the effect that  the breach of contract must h a w  been a proximate 
cause of the in jury;  but we find no instruction which specifically sctr 
forth the converse of this proposition-that is, that  the defendant ~voulcl 
not be liable if the intestate n m  i~ i ju red  while on the truck of one who 
a t  the time was in the service of an independent contractor, or who, if 
not in such service a t  the time, invited or permitted the intestate to ride 
on the truck as a matter of accom~nodation, with no agreement express 
or implied to render such service, and with no obligation on the part of 
the defendant to provide such transportation. Of course there is evi- 
dence that  this duty devolved upon the defendant, but this evidence 
should have been submitted to the jury under instructions appropriate to 
the contentions of both parties. The  coiltrolling principle is  thus stated 
in Real  Estate Co. v. Noser ,  175 N .  C., 259: "The instruction givcn is 
correct as f a r  as it goes, but the judge failed to state the defendant's 
contention and to instruct them that  the defendant had a right to with- 
draw his proposition under certain conditions, and what those condi- 
tions were. Even without a specific instruction, i t  was incumbent upon 
the judge to do this, for when the judge assumes to charge and correctly 
charges the law upon one phase of the evidence the chargc is incom- 
plete unless i t  embraces the lam as applicable to the respective conten- 
tions of each party, and such failure is reversible error." Jarrett v. 
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High Point Co., 144 N. C., 299; Lea v. Utilities Co., 176 N.  C., 514; 
Butler v. Mfg. Co., 182 N.  C., 547. 

The  following instruction also is subject to exception: "If the plain- 
tiff has satisfied you by the greater weight of the evidence that  the real, 
efficient cause, without which the in jury  and death would not have 
resulted, was the breach of this agreement on the par t  of the defendant, 
if you find by the greater weight of the evidence that  he  made the 
agreement claimed by the plaintiff, then your answer to the first three 
issues would be Yes, but if the plaintiff has not satisfied you by the 
greater weight of the evidence, then you would answer the first issue 
No." Under what circumstances were the second and third to be an- 
swered in  the negative? The appellant is entitled to a 

New trial. 

FIRST NATIONAL BANK OF ROXBORO, TNC., V. THE PEOPLES BANK. 

(Filed 21 December, 1927.) 

1. Banks and Banking-PartiraeExchange-Acte-ions-Statute, 
A bank may maintain its action against another bank to enforce by 

mandatory injunction its payment of the eschange charges drawn through 
the one on the other, allowed by the statute, 3 C. S., 2:!0(z), and the fact 
that the plaintiff is a national and the defendant a State bank, does not 
vary this principle, and 3 C. S., 220(dd) does not apply. 

2. Same--'bRemittance"-Words and Phrases. 
The exchange or collection charges authorized by 3 C. S., 220(2), 

apply only to "remittances" covering checks, and where checks, etc., are 
sent to a bank in the same town with the bank on which they are drawn, 
for which either money or bank entries are required, such transactio~ls 
do not fall within the meaning of the term "remittances" which will 
entitle the bank on which they are drawn to the exchange charges speci- 
fied in the statute. 

APPEAL by defendant from a judgment of Midyette,, J., permanently 
restraining the defendant from charging exchange on certain drafts and 
checks. F rom PERSON. 

A jury tr ial  was waived and the court found the following facts:  
"Both plaintiff and defendant are engaged in carrying on a banking 
business with their principal office in the town of Roxboro, N.  C., and 
from time to time various banks and trust companies, throughout this 
State and other states of the Union, remit through the regular course 
of mail, drafts  and checks, drawn upon the defendant, to the plaintiff 
for  collection and remittance; and the plaintiff preaents all of said 
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drafts and checks, during legal banking hours, a t  the counter of the 
defendant, the Peoples Bank, with the request that  said drafts and 
checks be paid by the defendant a t  their face value, but the defentlallt 
positively declines and refuses to pay said drafts  and checks either ill 
cash or by exchange draft, unless i t  is permitted to withhold an ex- 
change charge of one-eighth of one per cent, the defendant contendiiig 
that it is the remitting bank, and, therefore, permitted and allowed to 
make an  exchange charge of one-eighth of one per cent, under and by 
virtue of chapter 20, section 1, Public-Local Laws of 1921, 3 C. S., 
see. 220(z), upoil all out-of-town checks or drafts sent to the plaintiff for 
collection, and the plaintiff is  either forced to return the drafts mid 
checks as dishonored or allow the defendant to withhold an exclmngc 
charge. The  banks and trust,companies remitting drafts and checks to 
the plaintiff, drawn on the defendant, for collection, mill not stand two 
charges, and the action of the defendant in collecting an exchange 
charge or returning drafts and checks as dishonored, compels the plain- 
tiff to decline to receive said drafts  and checks for collectioii and remit- 
tance, unless it renders its services without compensation." 

Cpon these facts it was adjudged that  the defendant was not the re- 
mitting bank and was not entitled to an exchange charge upon checks 
and drafts  presented for collection a t  its place of business, and that  the 
defendant be permanently enjoined from making such charge under the 
circumstances described in the statement of facts and from returning 

. such drafts  and checks as dishonored for want of such exchange, pro- 
&led the rcstraining order should not apply to checks sent to the plain- 
tiff for collection by any Federal Reserve Bank. The defendant ex- 
cepted and appealed. Affirmed. 

C.  A. Hall and L. Jf. Carl fon  for plaintiff. 
William D. Merri t f  and F. 0. Carver for defendant. 

 DAMS, J. The plaintiff, a National bank, and the defendant, a 
State bank, are engaged in  the busiriess of banking in the town of Rox- 
boro. The  plaintiff alleges that  in the course of its business i t  receives 
from other banks and trust companies checks drawn on the defendant, 
and in compliance with the request of the forwarding banks presents 
these checks to the defendant, requesting that  it either pay them in 
cash or credit the plaintiff's account with their face value; that the 
defendant declines to pay the face value of any of the checks drawn on 
i t  and presented for payment a t  its place of business; that  the plaintiff 
is  forced to accept in payment less than the face value of the checks o r  
return them as uncollected; and that  the reason assigned by the defend- 
ant is  its legal right to deduct an exchange charge of orie-eighth of one 

46194 
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per cent. The plaintiff alleges the result to be that it :must return as un- 
collected all checks which i t  receives for collection on the defendant and 
that its legitimate business is to this extent impaired. 

The appellant's first ground of defense is the plaintiff's alleged failure 
to state a cause of action, the position being that no one but the drawer 
of a check can maintain an action against the bank on which it is 
drawn for its refusal or failure to make payment. The position rests 
upon a misconception of the complaint. The action was not brought to 
recover damages, in  tort or in  contract, for refusing to honor the 
drawer's check, but to recover damages suffered by t'he plaintiff in the 
regular conduct of its business as a result of the defendant's failure to 

a duty enjoined by law. I f  the defendant owes to the plaintiff 
a duty which it refuses to observe, performance mag be compelled by 
mandatory injunction. Woolen Mills v. Land Co., 183 N.  C., 511. 
True, it is provided that che& drawn on banks chartered by this State 
shall not be protested for the drawee's refusal to make payment merely 
because the holder or owner will not pay the authorized exchange, and 
that there shall be no right of action for refusal to pay such checks 
when the only basis of the action is refusal to pay the authorized ex- 
change (3  C. S., 220(dd); but the "exchange or collection charges 
herein authorized" are those referred to in section f420(z). I t  is ap- 
parent, then, that the decisive question is whether the defendant has 
the legal right to make an exchange charge, and t h i ~ ~  involves the fur- 
ther question whether upon the facts found by the court the defendant 
is a remitting bank. 

Section 220(z) is as follows: "For the purpose of providing for the 
solvency, protection and safety of the banking institutions and trust 
companies chartered by this State, and having their principal offices in 
this State, it shall be lawful for all banks and trust companies in this 

.State to charge a fee, not in excess of one-eighth of' one per cent, on 
remittances covering checks, the minimum fee on any remittance there- 
for to be ten cents." 

This statute and others were enacted in consequence of an effort of 
the Federal Reserve Board to introduce universal par clearance and 
collection of checks through Federal Reserve Banks. We have no occa- 
sion for going into this history; i t  is clearly set forth in Farmers and 
Nerchants Bank v. Federal Reserve Bank:, 262 U. S., 649, 67 Law Ed., 
1157. We are now concerned only with the statute just cited. I t s  pur- 
pose is to provide for the solvency, protection and safety of the bank- 
ing institutions and trust companies chartered by t'his State. I t  au- 
thorizes them to charge a fee, not in  excess of one-eighth of one per 
cent, "on remittances covering checks"; and the (direct question is 
whether payment in cash or the entry on the defendant's books of a 
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credit for the benefit of the plaintiff i s  a remittance. For  according to 
the complaint this is what the plaintiff requested when the checks were 
presented-payment in  cash or credit on its account a t  the face value 
of the checks. Neither request called for a remittance. The word 
"remit" has several definitions, but the sense in  which i t  is used in  the 
statute is that  usually given it i n  commercial transactions: "To trans- 
mit or send, especially to a distance, as money in  payment of a demand, 
account, draft," etc.; "to transmit or send, as money, bills, or other 
things in  payment for goods received"; "to send or transmit, as to 
remit money"; "to transmit, forward, send." Webster's New Inter-  
national Dictionary; Century Dictionary; 3 Bouvier's Law Dictionary 
( 3  Revision), 2871; Black's Law Dictionary; Hollowell v. Ins. Co., 
126 N. C., 398; 34 Cyc., 1207; 24 A. & E. (2 ed.), 461. See Hayden v. 
Chemical Nut. Bunk, 84 Fed., 874. The transaction between the plain- 
tiff and the defendant did not amount to a remittance or make the de- 
fendant a remitting bank so as to entitle i t  to charge the fee authorized 
in section 220(2). The fact that the plaintiff was not chartered by the 
State is immaterial. 

The appellant says that i t  mill have no protection if the plaintiff is 
permitted to accumulate checks drawn on it and then demand payment 
in cash a t  their face value: but it is to be assumed that  the defendant 
will have an  equal opportunity to accumulate checks drawn on the 
plaintiff. At any rate, such considerations cannot control in  our inter- 
pretation of the statute. The judgment is 

Affirmed. 

C .  B. LAKE v. GRAHAJI COUNTY ET AI, 

(Filed 21 December, 1927.) 

1. Pleadings-Demurrer-Admissions. 
A demurrer to the complaint admits only the facts properly alleged, 

and not the legal conclusions inferable therefrom. 
2. Taxation-Counties - Sheriffs-Actions-Publication of Sale-News- 

papers-Parties. 
Publication of sale of real property for unpaid taxes as directed by 

the statutes on the subject, is the oficial duty of the sheriff, and to be 
made on the day directed by the county comn~issioners; and the news- 
paper in which these notices are published has a right of action against 
the sheriff contracting for their publication, aud not against the board 
of county commissioners, which only makes an allowance to the sheriff 
to cover such charges. C. S., 5014, 8015, 8009. 
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APPEAL by defendant from Hardimg, J., at Fall Term, 1927, of 
GRAHAM. Reversed. 

Action to recover of defendants for the publication in a newspaper of 
notices of the sales of land in Graham County for taxes. 

From judgment overruling its demurrer to plaintily's complaint, de- 
fendant, Graham County, appealed to the Supreme Court. 

Moody d Moody for plaintiff. 
R. L. Phillips for defendanf. 

COXNOR, J. This action was heard in the Superior Court upon ap- 
pellant's demurrer to plaintiff's complaint. The ground of such de- 
murrer is that the complaint does not state facts suffiraient to constitute 
a cause of action in  favor of plaintiff and against thl. defendant, Gra- 
ham County. 

The material allegations of the complaint are as follows: 
"3. That at a meeting of the board of commissioners of defendant, 

Graham County, held on 2 May, 1927, the defendant, Graham County, 
through its board of commissioners, passed an order empowering and 
directing the defendant, Riley Orr, tax collector as aforesaid, to sell all 
land for taxes, where the taxes for the current year had not been paid, 
and said order further empowered and directed the defendant, Riley 
Orr, tax collector as aforesaid, to advertise said lands for sale for four 
consecutive weeks, beginning 10 May, 1927, as required by law." 

"4. That pursuant to the order aforesaid, passed by the board of 
commissioners of the defendant, Graham County, the defendant, Riley 
Orr, tax collector as aforesaid, requested the plaintiff to publish the 
notices of sales of lands for taxes, which said notices were required to 
be published once a week for four consecutive weeks in plaintiff's news- 
paper, Graham County i V ~ ~ ~ l s ;  that plaintiff, acting . q o n  the instruc- 
tions and request of the defendant, Riley Orr,  tax collector and agent 
of the defendant, Graham County, proceeded to pub l i~~h  in manner and 
form as presented to him, the notices of sales of lands for uncollected 
taxes, and said notices were duly published in plaintiff's newspaper, 
Graham County Nezcs, in the issues dated 10 May, 17 May, 24 May 
and 31 May, 1927." 

Upon his further allegation that the reasonable charge for the pub- 
lication of said notices was $525.25, and that defendant, Graham 
County, has refused to pay his claim for such publication, plaintiff 
demands judgment that he recover of defendants, including Graham 
County, the sum of $525.25, with interest and costs. 

The question of law presented by defendant's demurrer is, whether, 
upon facts as alleged in the complaint, a county is liable to a publisher 
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of a newspaper, who, a t  thc request of a sheriff or tax collector, has 
published in his newspaper notices of sales of lands for taxes, required 
by statute, for his reasonable charges for such publication. The  answer 
to this question manifestly requires a consideration of the provisions of 
the statutes relative to the sale of lands for taxes. 

The allcgation in the complaint that  the tax collector n7as acting as 
agent of the board of commissioners, and in accordance with its express 
direction, when hc requested plaintiff to publish the notices in his 
newspapper, involves a matter of law, and is not an allegation of fact 
which is admitted by tlic demurrer. The  principle is  stated by Hoke,  J., 
it1 1 3 o a d  of H c a l f h  v. Comrs., 173 N. C., 250, as fo l low:  "It  is fully 
recognized that for the purpose of presenting the legal question in- 
volved, a demurrer is construed as admitting relevant facts well pleaded, 
and, ordinarily, relevant inferences of fact necessarily deducible there- 
from, but the principle is not extended to admitting conclusions or 
inferci~ees of law, 1101. to admissions of fact wher~ contrary to thosc, of 
which the court is  required to take judicial notice, and more especially 
when such opposing facts and conditions are declared and established 
by a valid statute applicable to and controlling the subject." 

Tho duties of both the board of commissioners and of the sheriff or 
tax collector, with respect to the sale of laud for taxes, are prescribed 
by statute;  the sheriff or tax collcctor does. not perform his duties in 
that  respect as agent of tho board of commissioners, nor has the board 
of commissioners any power or authority to order or direct the sheriff 
or tax collector, with respect to the performance of his duties, except as 
prescribed by statute. The  demurrer does not admit as  a fact that the 
tax collector in the instant case mas agent of the board of commission- 
ers, or that  he was acting as such agent, when he requested plaintiff to 
publish the notices of land sales to be made by him, as required by 
statute. 

I t  is  provided by section 4 of chapter 213, Public Laws 1927, that  
each sheriff or tax-collecting officer "shall on the first Monday in May 
report in full the uncollected taxes for the current tax year, and the 
county commissioners shall thereupon order sale of all land for taxes, 
where the taxes have not been paid, to  be made on the first Xonday in 
June,  and shall also make u p  a list of taxes due of taxpayers who list no 
land for taxes. T h e  sheriff or other tax-collecting officer shall there- 
upon cause advertisement to be made for four successive weeks, as now 
provided by law for such advertisements, of lands to be sold for taxes, 
and shall make effort to collect all taxes due by taxpayers who list no 
land for taxes. Sale of land for taxes shall be made upon the day 
ordered by the board, provided that  the sale may be continued from 
day to day unti l  completed.'' 
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I t  is provided by C. S., 8014, that "before any real estate shall be 
sold for taxes the sheriff shall give public notice of the time, place and 
cause of such sale bv advertisement at the courthouse door and in some 
newspaper published in the county, if any there be, for four successive 
weeks immediately preceding the day of sale." 

I t  is provided by C. S., 8015, that "all the advertised real estate of 
each delinquent shall be sold at  the same time as one body, and no bid 
therefor shall be received unless sufficient in amount to discharge all the 
taxes due by the delinquent, together with all costs and expenses of the 
sale. I f  no such bid be received, the county, city or town, as the case 
may be, shall be deemed the purchaser, and the sheriff shall so record 
it on his sales book." 

The fees to be paid to the sheriff who has sold land for taxes are pre- 
scribed by C. S., 8009. I t  is further provided therein that "the county 
commissioners shall allow him in settlement such other sums as he has 
actually expended which were necessary for the due execution of his 
duties under this chapter." 

As i t  is the duty of the sheriff or tax-collecting officer to give the 
public notice by advertisement, required by statute, such sums as may 
be actually and necessarily expended by him in the performance of this 
duty, should be added to the amount of taxes and costs; the aggregate 
of these amounts is the minimum bid which he is allowed by law to 
receive. I f  the purchaser at  the sale is not the county, city or town, the 
sheriff or tax-collecting officer may reimburse himself for all sums ex- 
pended for publication of the notice of sale, out of the amount received 
by him from the purchaser for the land sold; if the county, city or town 
becomes the purchaser, under the provisions of the statute, such sums 
should be allowed to the sheriff or officer in his settlement with the 
commissioners and paid by the county, city or town which has become 
the purchaser, under the statute, of the land sold, pursuant to the notice. 
I n  no event, however, is the county, city or town liable to the publisher 
of the newspaper in  which the notices are published. His  contractual 
relations are with the sheriff or tax collector. The county is liable only 
to the sheriff or tax collector, and then only when i t  harr become the pur- 
chaser of the land in  accordance with the provisions of' the statute. 

There was error in overruling the demurrer. The demurrer of the 
defendant, Graham County, should be sustained. The right of plaintiff 
to maintain the action against Riley Orr, individually, and as tax col- 
lector of Graham County, is, of course, not brought in question by the 
demurrer filed by Graham County. The judgment is 

Reversed. 
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THE RALEIGH REAL ESTATE A N D  TRUST CONPANP v. WISTAR K. 
PADGETT A N D  WIFE, HATTIE C. PADGETT. 

(Filed 21 December, 1927.) 

Mortgages-Trusts-Substituted Trustee-Statutes-Sales - Foreclosure 
-Deeds and Conveyances-Title. 

Where the terms as  to foreclosure in a deed of trust on 1:incls to 
secure borrowed mouey have been complied with as to the substitutioll 
of the trustee, the method therein expressed for this purpose is con- 
tractual and does not arise under the provisions of C. S., %%, requirillg 
certain proceediugs to he taken in the courts; and :r deed made by ;I sub- 
stituted trustee in accordance with the agreement passes the title to the 
purchaser a t  the foreclostire sale. 

APPEAL by plaintiff from Xoore ,  Special Judge, a t  November Term, 
1927, of WAKE. Reversed. 

Controversy without action. 
The  case agreed shows that  as the holder of the bonds secured by the 

deed of trust i n  which John  H. Boushall was named trustee, The 
Raleigh Savings Bank and Trust  Company appointed Thomas H. 
Calvert as successor trustee, who proceeded to foreclose the deed of 
trust, a t  which foreclosure the plaintiff, The Raleigh Real Estate and 
Trust  Company became the purchaser of the property and Thomas H. 
Calvcrt, successor trustee, made it a deed. J o h n  H. Boushall was a 
resident of the State at the time the deed of trust was made, but nearly 
two years before the foreclosure he  abandoned his residence in North 
Carolina and took up his permanent residence in the State of Florida. 
John  H. Boushall signed the following paper-writing, which was duly 
acknowledged and registered : 

"North Carolina-Wake County. 

"To The  Raleigh Savings Bank and Trust  Company. 
"Take Notice: That  I, the undersigned, John H. Boushall, duly ap- 

pointed trustee in a deed of trust executed by Lawton B. Wilson and 
wife, Elmo D. Wilson, to John H. Boushall, trustee for The  Raleigh 
Savings Bauk and Trust  Company, which deed of trust is  duly rccorclcd 
in Book 459, a t  page 499, in the office of the register of deeds for Wake 
County, do hereby resign of and from all and every the rights and 
duties imposed on me as such trustee in  the aforesaid instrument, and 
do hereby request that  you appoint a successor trustee to assume and 
discharge the duties imposed upon the trustee in the said instrument. 

"This 16 June,  1927. JOHN H. BOUSHALL." 
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The Raleigh Savings Bank and Trust Company signed the following 
paper-writing, which was duly acknowledged and registered: 

"Worth Carolina-Wake County. 
"John H. Boushall, duly appointed trustee in a deed of trust executed 

by Lawton B. Wilson and wife, Elmo D. Wilson, to John H. Boushall, 
trustee for The Raleigh Savings Bank and Trust Company, which deed 
of trust is duly recorded in Book 459, page 499, in the office of the 
register of deeds for Wake County, having resigned as such trustee, the 
undersigned, The Raleigh Savings Bank and Trust Company, being the 
holder of the bonds secured by the said deed of trust and under and by 
virtue of the authority conferred upon it by the said deed of trust does 
hereby nominate and appoint Thomas H. Calvert as his successor trus- 
tee, who is charged with all the powers therein contained. 

"In witness whereof the said The Raleigh Savings Bank and Trusb 
Company has caused this instrument to be signed in its corporate name 
by its vice-president and attested by its secretary, and ~ t s  corporate seal 
to be hereto affixed, this 17 June, 1927. 

"THE RALEIGH SAVINGS BANK AND TRUST COMPANY. 
"By G. H. ANDREWS, VicePresident.  

"Attest: W. REID MARTIN, Secretary." 

The principal question presented by the case agreed is as to the 
validity of the appointment of the successor trustee, and the sale made 
by the successor trustee to plaintiff. The stipulation in the deed of 
trust provides : 

"If the party of the second part shall die, or otherwise become dis- 
qualified, then the party of the third part, or the holder of the bonds 
hereby secured, shall have the right, by a paper-writing duly executed 
and registered, to nominate his successor, who shall be charged with all 
the powers contained herein, and the expense of the preparation of such 
paper-writing and registration thereof shall be paid by the parties of 
the first part." 

Thomas H .  Culvert for plaintiff. 
N. G. Fonville for defendants. 

CLARKSON, J. $3. S., 2583, in part, is as follows: "When the sole or 
last surviving trustee named in a will or deed of trust dies, removes 
from the county where the will was probated or deed executed, and 
from the State, or in any way becomes incompetent to execute the said 
trust, or is a nonresident of this State, the clerk of the Superior Court 
of the county wherein the will was probated or deed of trust was exe- 
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cuted is  authorized and empowered, i n  proceedings to which all per- 
sons interested shall be made parties, to appoint some discreet and com- 
petent person to act as trustee and execute the trust according to its 
t rue intent and meaning, and as fully as if originally appointed," etc. 

Defendants contend that  the deed made by Thomas H. Calvert, suc- 
cessor trustee, was void, for the reason that  the statute was not coin- 

- plied with;  that  the paper-writing signed by J o h n  H. Boushall was not 
sufficient to allow a sulsstitution; that  should the court find that  the 
provision of said deed of trust is sufficient to allow a substitution of 
trustee in the manner in which i t  was made, the defendants contend 
that  the fact that  John H. Boushall was living in  the State of Florida 
was not a sufficient disqualification to permit a substitution of the 
trustee and that  his  resignation did not cure this defect. 

We cannot so hold. The  statute is not applicable. The  parties have 
contracted and we are construing the agreement entered into by them. 
In the purview of the agreement, we are of the opinion, in the senst, 
used, as shown by the record, that the resignation was a disqualifica- 
tion. See Thompson v. H'ynne, 1 2 7  hIiss., 13. $73. The judgment of 
the court below is  

Reversed. 

EUSON I\'. THOMAS r. CAROLINA WOOD PRODUCTS COJIPAXl-. 

(Filed 21 December, 10'27.) 

1. Appeal and Error--Objections and Exceptions - Broadside E\cq)tions 
-Review. 

A11 rsception to a jndgmellt n~odifqing and co~~firmilig the n ~ ~ l ~ l o d ~ l i c ~ t l  
lmrt of the report of the referee by  the trial judge, \vitl~out l~articulariz 
ing the error sougllt to be reviewed on :~pljeal to the Snprcme ('onrt. 15 :I 

hroadsitle raceptiou and will not be reriewwl. 
2. Appeal and Error-Referee - Modification-Courts - EvidenccIZe- 

view. 
The affirnlation of the referee's fincliilgs of fnct by the trial j~ltlw, o r  

a nlotlification thereof by him, is not reriew:~l~le on  i ~ l ~ l ~ u l  wlle~l su11- 
ported by legal evidence. 

3. Same-Questions of Lam. 
\\'here in a n  action by an agent to recover commissio~ls 011 goods sol11 

under contract within a certain territory, ant1 referred, the refewe hiis 
found that the cornmissiorls were clue on :ill goods sold withill tlic ter- 
ritory, and ul~on supporting evidence the trial judge has fon~~ t l  that this 
arrangement continued to a cert:lin date :nid was then motlific~tl by t l l ~  
parties so that the agent thereafter was oiilg entitled to his c~o~n~lrissio~ls 
on orders sent in by him : Held, the judglucnt based 011 such niotlific.;~tio~~ 
is upon a finding of fnct, and is not reviewable as a conclnsio~l of lnw. 



730 I N  T H E  S U P R E M E  COURT.  [I94 

APPEAL by defendant from Skaw,  J., at  J u n e  Terra, 1927, of BUN- 
COMBE. Bffirmed. 

The  plaintiff brought suit on a contract alleged to ha re  been made by 
him and the defendant to recover commissions in  the sum of $13,931.51 
for the sale of furniture and other products of the defendant in desig- 
nated territory. Tlie defendant filed an  answer and upon issues joined 
the cause mas referred. The  referee made a report and both parties 
filed exceptions. Judgc Sham rerien-ed the report and rendered the 
judgnient appearing of record. The  defendant esceptcd and appealed 
on error assigned. 

Osborne, Osborne cC. Link* and  M e w i m o n ,  A d a m s  '6 ..idnnls for p l a i w  
f if?. 

X e r r i c k ,  Banzai-d Le. I Ieazel  f o r  de fendan t .  

A ~ a m ,  J. Though the record contains 550 typewritten pages, thp 
dcfendant's assignments of error reduce the merits of the controrcrhy to 
a narrom compass. A11 esceptions to the report of the referee were 
overruled except as sustained or modified by the judgmwt.  Tlie rcferec 
found from thc evidence tliat for more th:m a year prior to 20 *\pril. 
1918, tlie plaintiff liad norlred in certain territory as tlefentlmt's sales- 
man undcr a contract whereby lie was to rcceire n con~missio~l of sevell 
per cent on all sliipments made by tlie defendant to customers in said 
territory, and tliat the contract had never been changed esccpt as to tcr- 
ritory, and liad remained in effect unti l  1 January,  19.20. With  rcsprcbt 
to this finding Judge Shaw modified tlie report as f o l l o n ~ :  

"That up  to 25 I'ovcmbcr, 1010, plaintiff was working under a roll- 
tract with defendant, by and under which plaintiff was entitlcd to 
receive seven per cent conimissiorls on the sale price of all goods shippecl 
by defendant into plaintiff's territory theretofore allcttetl to him, O I I  

orders rewired prior to 25 Rorember, 1010, irrespective of the source 
of said orders or when said orders were shipped, and that, after 25 No- 
vember, 1919, the contract was so modified that  tlie plaintiff for a n 1  
future services was to receire seve~l per cent co~nmissic~n on the sellilg 
price only, on all goods shipped into said territory on orders wliich 
plai~itiff personally produced; but tlie court further finds that  notwith- 
stantling the aborc niodification of said contract plaintiff mas entitled 
to c~ommissions upon all orders rewired from his territory, whether snit1 
shipnlents wcre made before or after the first day of January,  1920." 

I n  addition he found the following facts:  
"That shipments mere made by defendant to parties within said ter- 

ritory allotted plaintiff upon ordcrs taken prior to 25 Xovember, 1910, 
amounting to $205,378.75; and shipments m:~de after 25 Snwmbrr ,  1019. 
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upon orders personally produced by plaintiff amounting to $6,209.00; 
after 25 November, 1919, and before 1 January ,  1920, and the total of 
said shipments upon which plaintiff is  entitled to seven per cent com- 
missions is $211,587.75. 

"That the amount earned by plaintiff for commissions on said ship- 
ments is $14,811.14. 

"That defendant has paid to plaintiff on account of said commissiorl 
so earned the sum of $3,555.19, leaving a balance due and owing by 
said defendant to said plaintiff of the sum of $11,255.95." 

I t  was thereupon adjudged that  the plaintiff recover of the defendant 
$11,255.95 with interest a t  six per cent from 1 January ,  1920. 

Following the judgment is  this ent ry :  "The defendant excepts to the 
foregoing judgment and to the findings of fact of the court, and gives 
notice of appeal to the Supreme Court." 

Pretermitting the plaintiff's objection to the sufficiency of the dr- 
fendant's exceptions, we pass to a consideration of the assignments of 
error. T h e  first is  a "broadside" assignment which fails to suggest 
wherein the "court erred in approving and confirming the report of the 
referee except as modified." This  assignment is "too general to fulfill 
the requirements of the rules of this Court." Sturfevant v. Cot ton  
Xi l l s ,  171 N. C., 119. T h e  next two assignments relate to alleged error 
i n  overruling the defendant's first and second exceptions to the referee's 
report ;  but upon an  inspection of the record we have failed to find 
error i n  either of these respects. The  fourth assignment is  addressed to 
Judge Shaw's modification of the referee's finding of certain factq. 
There is  evidence i n  support of the modified finding and the facts as 
found are not reviewable in  this Court. I t  is contended, however, that  
the modification embraces a question of law as  well as a finding of fact. 
We do not so interpret the judgment. Whether the original contract 
was canceled on 25 November, 1919, as alleged, or  whether as the court 
found i t  was only modified as to future services, the fact remains that  
shipments were made after 25 November upon orders personally pro- 
duced by the plaintiff and accepted and filled by the defendant. The  
plaintiff was entitled to commissions on these orders. The  modification 
is primarily a finding of fact as to the agreement of the parties and not 
a change of the facts by judicial construction. Other assignments point 
out alleged error i n  findings of fact;  but when facts a re  found by the 
court below and there is  evidence to support them, this Court is bound 
by the facts, and i ts  right of review is  confined to errors of law. Rhyne 
v. Love, 98 N.  C., 486; Thornton v. NcNee ly ,  144 N. C., 622; Brown t,. 
R. R., 154 N. C., 300; Taylor v. Haiyes, 172 X. C., 663; Williams v. 
Kearney, 177 N.  C., 531. Judgment 

Affirmed. 
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Deeds and Conreyanrrs-n'nr~~n~~ty-Ei~r~in~b~~nnc~s-~I~i~iicipal Corpoiaa- 
tions-Strrct In~proveme~~ts--I,ir~is-Stntatcs-lIortgagc's-.%ctionr. 

A l ~ * ~ ~ r . \ r ,  by  dcfcl~t lant  f r o m  Barnhii l ,  J . ,  :It S c p t ~ n i b e r  Terni ,  1927, of 
.\r.aar \ A  CI.:. Llffirliictl. 

T h e  followiiig is agrred statcnicwt of fac t s :  
"1. T h a t  tlie plnintiff, J o h n  31. Coblc, pnrc1i:lscd f r o m  the dcfelid:int, 

J .  T. Dick, a building lot i n  the tow1 of Xebnnr ,  N. (P., oil 31 11:1rr11, 
19.24, gild tllc dcfe~idnilt  t ~ e c u t c t l  to t h e  wit1 J o h n  11. Coblc deed f o r  a1 

co~isitlcratioii, s:iid tlcctl con t : i i~ i i~ lg  ful l  c o v c ~ ~ a n t s  nntl w a r r a ~ r t i c s  
against a l l  e l ~ c ~ u n b r n n c c s  n l i a t ~ o c ~  cr. 

"2 .  ?'hat p r io r  to  tlie csecu t io i~  of tlie nformaid tlcrc strcet :~ritl sitl(3- 
nn lk  ncs tw~ncnts  Iiad been legally ant1 regularly l e ~  ietl  g gain st tlic prop-  
c r ty  c o n r c y d  i n  said deed;  t h a t  n1111ual i~lstallnlciit:, fo r  a tc~l-ywlr 
pcriotl 1i;ltl been autliol*izrd by  the  ci ty  of Mebane ;  tha t  snit1 illstall- 
n ~ c ~ i t s  w r c  $23.46 each, plus  i ~ ~ t c r c s t  computed n~inuall,r .  

"3. T l ia t  t h e  instnl lme~lt  of 1 5  J:rnuary. 1924, Tva, paid by  tl~rl (lo- 
fcndant ,  and  sin(-e t h a t  t ime  t h  plaintiff has  paid th(. s u m  of $67.34, 
and this  action is  brought f o r  tlic rccowrv  of tlic i u ~ r i  of $67.34, the 
amount  plaintiff lias already pa id  on said :rssess~ilent ; tha t  plai~ltiff 's 
cmlsc of action is based upon the ~ v a r r a i ~ t i c s  colit:linctl i n  said t l c i ~ l  
against a l l  c~~curnbrances .  

"4. T h a t  the assesqn~cnt-roll went into effect 011 1 3  J u l y ,  1022,  a11t1 
that  a l l  annua l  installmc'nts accruing prior  to tlic date  of said conwy-  
ancc had  becn paid by the  d~fcni lar i t ,  J .  T. Dick. 

"3.  T h a t  the assessmrnt was made  I)y the  ton.11 of Xcbmic, N. C., 
umdcr the  act  of t h e  Legislature of Xort l i  Carol ina,  known as  local im- 
prorenient statutes and under  municipal  finance a r t s  a s  set fo r th  in  
chapter  56 of the Consolidated S ta tu tes  of K o r t h  Carol ina,  mid was 
regularly a n d  properly made. 

"6. I t  is  agreed tha t  the  ent i re  question is whether such assessment is 
a n  encumbrance as  contemplated or included i n  the warranty." 
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The judgment, in part, is as follows: "The court being of tlie opinion 
that  the street assessment lien set out in said agreed statement of facts 
constitutes an encumbrance within the meaning of the warranty clause 
in said deed from the defendant to the plaintiff: i t  is ordered, consid- 
ered and adjudged that the plaintiff recover of the defendant, J. T 
Dick, tlie sum of $67.34, together with interest,'' etc. 

J o h n  J .  H e n d e r s o n  fo r  p l a i n t i f .  
T h o n l a s  C .  C a r t e r  for  d e f e n d a n t .  

C r ~ x r i s o s ,  J. C. S., 2713, in part, is as follows: 'Whenever the gor- 
erning body shall confirm an assessnicnt for a local improvenicnt, tlic 
clerk of the municipality shall enter on tlie minutes of the governing 
body the date, hour and minute of such confirmation, a n d  f r o m  t h e  f i rne  
of s u c h  c o n f i r m a f i o n  t h e  a s se s smen f s  cmbracerl  i r ~  f h e  asscsrnlcnf  roll  
sitall be a l i e n  on  t h e  real  p r o p e r t y  aga ins t  1c9hic.h [ h e  s a m e  arc  assessed.  
super io r  t o  al l  o t h e r  l iens  a n d  e n c u m b r a n r ~ s . "  (Italics ours.) 

C. S., 2716, provides that  payment of asst~ssments can be in cash or by 
installments. 

C. S., 2717, provides how the payment cmi be enforced. 
I n  K i ~ l ~ f o n  v. R. R., 183 AT. C., p. 14, it  is tcrmed a "statutory mort- 

gage." B a n k  v. I l 'a f son ,  157 K. C., p. 107. 
I n  H a h n  v. Fle t cher ,  159 N .  C., at  p. 732, it is said:  "From tlie factq 

found the covenant in plaintiff's deed was 'against encumbrances.' 
T h e n  defendant delivered thc decd to ldaintiff, this covenant was 
broke11 with tlie street asscssn~en-a lien or a statutory mortgage on tlie 
land. Plaintiff could have at once sued for tllc breach." I n  F a r r o w  c. 
I n s .  Co., 192 N. C., p. 148, this encumbrance \\-as held not such as to 
defeat insurance policy untlcr solc o~vncrship clause. I t  will bc noted 
in the I i a h n  case,  s u p r a ,  the action v a s  tried out on the theory that  thc 
justice of the peace court liad no jurisdiction. I t  was so held-tcch- 
nical but legal. See Comm. T. S p a r k s ,  179 N. C., p. 581. 

I n  the present action the agreed statement of fact scts forth, " I t  is  
agreed that  the entire question is whether such assessment is an encun-  
brance as contemplated or included in the warranty." We are not dis- 
posrd es m e r o  m o f u  to dismiss the action for want of jurisdiction. 

Upon the facts agreed upon in  this case the street assessment lien is 
an encumbrance within the meaning of the warranty clause in  the deed 
from defendant to plaintiff. The  judgment of the court below is 

Affirmed. 
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(Filed 21 December, 10'27.) 

Judicial Sales-Sales-Mortgage-Conti~ncts-Corpotons - I~isolvency 
-Equity-Evidence-Findings-*appeal and Error. 

Where in proceedings ill dissolution of all insolvent corporation it :ID- 

pears that the property is subject to mortgnge, and from the f:tcts found 
by agrec~ne~it upon legal evidence IfS the trial judge, it was for the beat 
iutereht of all co~lcernctl that it  be soh1 at the judicial sale subject to 
the mortgage wi th  the col1sent of tlie ~nortplgee, nliicl~ had been ?ire11 : 
H e l d ,  u~ider :I sale so nwle a deed mutle to the pl~rch:~scr in due pur- 
suance of the l n w ,  will be legal and convey to llinl the title to the prop- 
erty of the insolvent corporation, ill the :~llsc~ice of eviclc~ice that it wu111tl 
be inequitable to the col~lplaining pi~rties who are interested thereill. 

A P P E ~ L  by several of the defendants from Cranmer, J., at  August 
Term, 1027, of LESOIR. 

Civil action to dissolve an  insolvent corporation an13 to wind up its 
affairs by the aid of receivers, who duly qualified, solc! the property of 
the corporation under order of court and submitted their report for 
confirmation. 

The  plaintiff alleges in his complaint : 
"That further, if the property could be sold (as plaintiff believes i t  

can be sold) subject to the lien of the Virginia Trust  Company, so that  
any purcllaser could assume such indebtedness under t l  e terms of same, 
tlie property, as plaintiff is  advised, informed and believes, would 
bring more, and such purchaser would be relieved of raising so large 
an ainount in cash or otliern.isc as directed by the court." 

Later, the Virginia Trust  Company, by petition duly filed in the 
cause, comes in and sets u p  : 

"That in accordance with the seventh paragrap11 of tlie complaint in 
this receivership action, the said Virginia Trus t  Company, ill making 
itself a party, does hereby agree and authorize the court, wherein this 
cause is pcnding, to enter order accordingly, that  a sale of the properties 
of the Kinston Knitting Company may be had subject to the said T'ir- 

, ginia Trust  Company's lien herein set forth, mid that  any purchaser 
under and by r i r tue  of such sale may have tlie privilege of assuming tlic 
said paymcnt of tlie Virginia Trust  Company's indebt-dness herein set 
u p  under the terms tlicrcof, but that  such sale shall in no vise affect 
the validity of said indebtedness in said lien, and t l a t  the said lien 
shall be ns binding undcr the purchase of the properties as outlined 
herein as if the same remained in  the hands of the original debtor, the 
purpose hereof being to enable any purchaser to make bid, and as a 
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part of said bid to assume the indebtedness set out in  this petition, 
which indebtedness shall remain protected under the said lien herein 
set forth." 

The order of sale provides: 
"(1) The said real and personal property shall first be offered for 

sale freed and cleared from all liens, including the liens held by the 
Virginia Trust  Company, trustee. 

" (2 )  Immediately after the sale, freed from liens, the same said 
property shall be offered subject to the lien held by the Virginia Trust  
Company, trustee aforesaid, so that the purchaser thereof shall take 
the said property burdened with and subject to the said lien aforeinen- 
tiorled to the said Virginia Trust  Company, trustee. The  said receivers 
shall report to the court both bids hereunder, together with their recom- 
mendation as to the bidder or best bid." 

The  receivers reported that C. Felix Harvey was the last and highest 
bidder a t  the sale of the properties of the defendant corporation, and 
recommended that  his bid or bids, made subject to the lien of the Vir- 
ginia Trust Company, trustee, be accepted and approved. 

The defendants, H. E. Noseley, D. L. Oettinger, C. F. Dunn, Myrtie 
.I. Tull, executrix, Lunsford Abbott, administrator, and Lillie T .  Oet- 
tinger, executrix, duly filed exceptions to the order of sale and objected 
to the confirmation thereof, alleging in substance: 

1. That  the property, located a t  Beaufort, N. C., was sold subjecb to 
the lien of the Virginia Trust  Company, trustee, of approximately 
$01,000, and later the property located at  Kinston, N. C., was sold sub- 
ject to this same lien, thus making i t  impossible for bidders on the 
Kinston property to bid intelligently or to know the actual amount of 
their bids. 

2. That  a sale made in  this manner is patently unfair, unjust and 
inequitable to the unsecured creditors, stockholders and parties in- 
terested in the corporation, for that its tendency was to suppress bidding 
at  the sale of the l i inston property, and that said property brought f a r  
less than its real value a t  said sale. 

The exceptions of the wpealing defendants were overruled by the 
trial court, after finding that  the bid of C. Felix Harvey was a fa i r  
and reasonable one, for the properties bid in  by him in  accordance with 
the terms of sale; that the sale was fair  and open, and that there mas 
nothing before the court to show that a resale mould result in a higher 
bid or bids. 

Whereupon i t  was ordered "that upon compliance by the said pur- 
chaser, C. Felix Harvey, with his bids in  accordance with the terms of 
the sale, as fully appear in  the order of sale and in  the report of sale 
by the receivers, that the said receivers be, and they are  hereby, au- 
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thorized, empowered m ~ d  tlircctetl to esecute and  deliver uiito the  saitl 
purcllnscr, C. F c l i s  I I a r r c y ,  n deed i n  f c ~  simple, s u ~ j e c t  to the lien 
licld by tlic Vi rg in ia  Truqt  Corupany, trustee, arid rcfcrrctl to in  tllv 
record, to al l  the  propcrtic,s corered 1)y his bids, and  actual ly t o  clcliwr 
to h i m  the  personal propcrty so purcliase~l, i n  al l  rezpccts ill aceor(]- 
nllcc with t h e  saitl order  of sale, the  report of sale, anti this  decree." 

From this ortlcr of cotifirnmtion the  above-named defendants, first 
l i av i l~g  prcsrrrctl  tlicir objcctions and  csccptions, appeal,  a s ~ i g n i l ~ g  
errors. 

ST \ t ~ ,  C. J. T h e  exceptions filed by  the  appeal ing defendants anti 
tlicir objections to  a confirmation of the  sale made  by the  receivers w i -  
clently ~ ~ ~ s c i ~ t t ~ l  to  the t r i a l  court  a number of p c r p l c a i ~ ~ g  qucqtioni, 
but i n  vicm of h i s  findings and  rulings, under  settled principles of law, 
there is notliing h f t  fo r  US to  do but affirm the  judgtiicnt. I'~r?j/ I: .  

I 'crq ,  179 AT. C., 445, 102 S. E., 776; Clentcizf 7%. Ireluntl, 138 S. C., 
13G, 60 S. E., 570; 35 C. J., 50. 

Of course equity ni l1  not omit  to we  tha t  the r igh ts  of the  endorser\ 
011 the  notes held by the  Vi rg in ia  T r u s t  Company,  trustee, and  others 
interested ill the  corporation, a r e  properly protected, but  as  they a r c  
not now bcfore us, we refrain f r o m  a n y  discussion of t h ~ m .  

-1ffirmed. 

.T. ('. MXSl<T r. ASDIiEITS T A S S I S G  EXTRACT COXPANY. 

1. Fraud-Statute of Fraud-Parol Contracts-Third Parties-Contracts 
-Deeds and Conveyances. 

A verbal contract between plaintiff arid defendant th,lt the latter was 
to cut wood a t  an ngrcvtl price lwr cord, does not come within the 
st:ltntc of frauds, ant1 is not affected by the fact that tlle defenda~it hntl 
not the legal title a t  the time of the cutting. 

2. Contracts-Damages-Evidence--Questions for Jury. 
111 this action to recover the plaintiff's profits on cutting cord wood ut  

a certain price per cord within a limited time, evitlence of the plaintid's 
prel:~rntioiis and the prosecutio~l of his work, ant1 the iinmber of treeh 
upon the locus in quo,  was sufficient to sustain the verdict and judgment 
thereon in his favor. 
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CIVIL a c ~ ~ o x ,  before S'hau', J., at  February Term, 1027, of Uux- 
COMBE. 

The  plaiiitiff offcrcd evidei~ce tending to show that  lie made a vcrbal 
c o ~ ~ t r a c t  v i t h  the defendm~t about April,  1925, to sell and deliver cer- 
tain acid nood on a certain bounclary of land in  Graliarn County a t  a 
stil~ulated price per cord. lifter ni:lkiiig snit1 contract tlie plaii~tiff pur- 
chased by ~ e r b a l  contract the timber u p o ~  the boundary from C11:rrle- 
F. B j d ,  paping Byrcl the sum of $1,250 tlicrcfor. Plaintiff received 
no deed for said timber from Byrd, and under the agreement with Byrtl 
the tmiber \ \as to be cut ant1 r c n ~ o ~ e t l  by the 5th of I k e m b e r .  >Iftcr  
the co~isur~~r i ia t io i~  of the agrcenleiit plai~itiff b c g a ~ ~  to c.ut :111(1 tle1i~t.r 
t11e nootl to tlic tlefciiilant uutil about Jlnw or July,  x11e11 the defend- 
a i ~ t  notified tlic p ln i~~t i f f  that 11c nould i ~ o t  take ally Itlore nootl except 
;it $5 pc'r cord by r ~ a s o ~ i  of the fact tliat the price of I\ ootl 11:rtl clcc.li~ictl. 
Therc Tvns el itlei~ce tcntlilig to sho\\ that tliere n a s  fro111 fonr t re~l  hull- 
drctl to three tliousaiid cords of n ood upoil the bou~~t lary ,  a11t1 the plain- 
tif'f had deli\-ered to tlic d e f c i ~ d a ~ ~ t  approxi~natt ly t n o  l~uuclrctl cords. 
The e\ idci~ce tcndcd to s l ~ o v  that  there n a s  :L profit of oilc dollar p r  
cord ill all the nootl upon thc boundary. The t l t fci l t la~~t clei~itd tliat lie 
l ~ a d  madc contrart n i t h  the pl:~li~tiff for ally partieul:~r time or for ally 
specific arnoul~t of vootl, hut that  lic would pay the price specified foi 
such wood as plaintiff dtlivtrecl uiitil further ~loticc. 

Issues wcre \ubr~iitted to the jury mld nllsnered ill fklror of the plaill- 
tiff. Froin judgmcmt upon the l-cwlict tllc tlefeiitli~iit appealctl. 

B n o ~ n ~ s ,  J. Thcre are t n o  distinct groups of esccptions relied upor1 
by the defendant. The first group of esceptions p o n s  o l ~ t  of tllc fact 
that the plaintiff had no deed for the staiidi~ig tinib(,r from nliic-h the 
vood TTas to hc cut and deli~erctl  to the dcfe~it lmt.  '1'11~ tlefe~~clarlt oh- 
jected to all el-idelice as to the purcllasc made by plaintiff from Bprd 
and as to coiltracts n l ~ i c l ~  he made nit l i  partics to cut tlic wood from 
the bomldary. Tlicsc exceptions were based up011 tlie theory tliat plaintiff 
could not acquire title to  sta~idiiig timber hy rcrhal contract by ~ i r t u c .  
of the application of the statute of frauds. I t  will be obserred, how- 
ever, that the defendant was not a party to the contract bet\vecn tlie 

and B j r d  from nhom lie purchased the timber. Tlic autliori- 
ties are uniform in holding that  '(tlie statute of frauds is not available 
as to third parties, and strangers to the trailsaction cannot avail them- 
selves of the statute." Cowell c. Ins. Co., 126 S. C., 684; Bowen v. 
Perkins, 154 N. C., 449; Plaster C'o. 1 , .  Pla.sfer Co., 156 N. C., 455. 

47-104 
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The second group of exceptions is  based upon the theory that  there 
was no evidence to be submitted to the jury tending :o show that  the 
plaintiff v-ould hare  cut and delivered a substantial quantity of said 
wood before the expiration of his contract. The  evidence tended to 
show that  upon the boundary purchased by plaintiff there was from 
fourteen hundred to three thousand cords of mood. Plaintiff testified 
that  "he had several different parties of men who had contracts for  said 
portions of this boundary; they had men helping them." There was 
other testimony to the same effect. While the testimony was to a cer- 
tain extent indefinite, me cannot say, as a matter of law, that  there was 
no testimony from which the jury would be warranted in  drawing a 
reitsonable inference as to the loss plaintiff sustained. The jury 
awarded the plaintiff $1,250 damages. There was ample evidence that  
thcrc mere orer twelve hundred and fifty cords of wood upon the 
boundary a t  the time of the breach of the contract b,y the defendant. 
There was also ample evidence that  the plaintiff had a profit of one 
dollar a cord under the terms of his contract. Upon 1,he whole record 
me are  of the opinion that  the case was properly submitted to the jury 
and the judgment rendered is approved. 

N o  error. 

STATE v. WILL TAYLOR. 

(Filed 21 December, 1927.) 

1. Appeal and Erro-Rules of Court-Docketing-Dism.issa1. 
A prisoner convicted of a capital felony, appealing i i z  forma pauperis, 

must comply with the rules regulating the docketing of cases on appeal. 
and when be has not done so and fails to file the record proper and move 
for certiorari, on the motion of the Attorney-General the appeal will be 
docketed and dismissed. Rule 5, 192 N. C., 841, C. S., 4654, allowing the 
convicted defendant to abandon his appeal in a criminal action in the 
court below, commented upon. 

The motion for a certiwari in the Supreme Court by appellant who has 
failed to docket his case in time under the requirements of Rule 5, may 
be allowed, in the discretion of the court, upon the docketing of the 
record proper and the showing as required for merit and want of laches. 

3. Judgment-Capital Felony-Sentence-Statutes-Appeal and Error. 
The judgment in this cnse sentencing the defendant to death for the 

commission of a capital felony, though making no reference to the trial or 
the crime of which the defendant was convicted, while not commendrd is 
held sufficient. C. S., 4659. 
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M O T ~ O N  by the State to  docket and dismiss appeal. 

Aftorney-General Brummitt and Assistant Attorney-General ATash 
for the State. 

STACY, C. J. This  mas a criminal prosecution tried a t  the April 
Term, 1927, of GASTON Superior Court, upon an  indictment charging 
the prisoiier with burglary in the first degree, which resulted in a con- 
viction and sentence of death. T h e  defendant gave notice of appeal, but 
has failed to prosecute same, though he was allowed to  appeal i n  formn 
pauperis. 

I t  is now the settled rule of procedure that an  appeal from a judg- 
ment rendered prior to the commencement of a term of the Supreme 
Court must be brought to the next succeeding term;  and, to provide 
for a hearing in regular order, i t  is  required that  the same shall be 
docketed here fourteen days before entering upon the call of the district 
to  which i t  belongs, with the proviso that  appeals i n  civil cases (but  not 
so in  criminal cases) from the First, Second, Third  and Fourth dis- 
tricts, tried between the first day of J anua ry  and the first Monday in 
February, or between the first day of August and the fourth Monday in 
August, are not required to be docketed a t  the immediately succeeding 
term of this Court, though if docketed in  time for hearing a t  said first 
term, the appeal will stand regularly for argunlent. Rule 5, Vol. 192, 
p. 841. 

The  single modification of this requircment, sanctioned by the de- 
cisions is, that  where, from lack of sufficient time or other cogent 
reason, the case is  not ready for hearing, i t  is permissible for the ap- 
pellant, within the time prescribed, to  docket the record proper and 
more for certiorari, which motion may be allowed by the Court in its 
discretion, on sufficient showing made (8. v. Angel, ante, 715), but 
such writ is not one to which the moving party i s  entitled as a matter of 
right. S. v. Farmer, 185 n'. C., 243, 124 S .  E., 562. 

Indeed, if the record and transcript are not docketed here a t  the 
proper time and no certiorai.i is alloved, the court below, on proof of 
such facts may, on proper notice, adjudge that  the appeal has been 
abandoned, and proceed in  the cause as if no appeal had been taken. 
Dunbar v. l'o6acco Growem, 190 N .  C., 608, 130 S. E., 505; Jordan v. 
Simmons, 175 N .  C., p. 540, 95 S. E., 919; Avery v. Pritchard, 93 
N. C., 266. And i t  is provided by C. S., 4654, a statute applicable to 
criminal cases, that  if, for any reason, the defendant wishes to with- 
draw his appeal, before the same is docketed here, he  may go, or be 
taken, before the clrrk of the Superior Court i n  which he was con- 
victed, and, upon signification of his desire, the said clerk is authorized 
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to enter sucli witlit lra~val upon  the record of t h e  case, and not ify tlie 
sheriff, ~ 1 1 0  is directed for thwi th  to  esccute t h e  sentence according to 
t11c i n i t t i n ~ u s  to  hi in  directed. 

T h e  prisoner I iavi i~g failed to  prosecute his appeal,  o r  to comply with 
tlic rules governing s ~ ~ c l i  procedure, the inotioll of tlic .\ttonley-General 
to (locket n~l t l  disnliqs inust be allon-ctl (S. 1 % .  Dn7fo11,  IS3 S. C., 606. 
11,") S .  E., S S l ) ,  but  this  ITT do o d y  a f te r  a n  csmninat ion of the  record 
i n  the case to see t h a t  no e r ror  appc:lrs on the  f:\cc of tlie record, and 
tha t  none was coiilnlitted 011 the  tri?ll ( t h e  case on ap1)cal h a r i n g  bee11 
scttlctl by tlic jndge and being before u s ) ,  as the  life of t h e  p r i so i~cr  is  
i n d w t l .  9. r .  7\'artl, 180  S. C. ,  G9S, 1 0 4  S. E., 331. 

T h e  judgment, ~vl i i lc  sonicwllat informal ,  a s  it  ninlre~, no reference to 
tlic, t r i a l  o r  the c r i n ~ c  of n.liicli the prisoner \ \ a s  col1~:ictcd. is, 11cvei'- 
tlic~lcsq, we coiiclutlc, sufficient to n ~ c c t  the  rcquirenicnt; of C. S., 4659. 
T h i s  s tatute  p ro~ic les  t h a t  wlwn a dea th  seiltclicc is  pronounced against 
a n y  person, c o n ~ i c t e d  of a capi tal  offensc, i t  sliall be tlic d u t y  of the  
jntlgc lxononncing such s m t r n c c  to make  tlic same ill writing, which 
slinll he filed i n  t h e  papers i n  the  c a w  against sucli ~ w ~ ~ r . i c t c d  perqon 
ant1 :I certified copy tlicreof t ransmit ted hy the clerk of rlw S u p w i o r  
Court ,  in  wllicll sucli sentcnec is  pronouncctl, to t h e  warden of the 
S t : ~ t i ~  peni tent iary a s  his au thor i ty  f o r  cscxwting such cleat11 sentence. 

. \ f tcr  ii~tlictiilent and arraignment  du ly  liatl, tllc p~*isoncr  x n s  CON- 
~ i c t c d  of burglary i n  the first degree. D r .  L. N. Glenn, a physicia~l .  
residing nit11 his fami ly  i n  the  city of Gnstonia, testified t h a t  s l ~ o r t l y  
a f tc r  il~idiliglit ,  8 February ,  1927, lie rcturllctl to h i s  lio111c nl iorc  his  
wife ant1 children were aqlcep a t  the  time, a d  apprelieniled the  pris- 
oncr s tanding i n  the  l iving room of liis dwelling-house, d o ~ n i  stairs,  011 

the first floor. A\ll altercation ~ n w e ( 1 ;  a n  a la rm v a s  p i r c n ;  the  polit*e 
were called, m ~ d  the  pr iqoi~cr  w a s  arrested on the spot,  i l l  f l n q ~ a r l t i  
t l c l ic fo .  

N o t l ~ i n g  was tnlren froni  the liousc, tliougli a clliffol~ici- tlrn\\t'r 11:1tl 
been opened, a i ~ d  Mrs. Glenn's purse, which she h a d  left on the table 
before ret i r ing,  hat1 been opened and  was lying on the  floor. T h c  priq- 
oiicr had  a tack-puller a n d  n pocket knife  on his  person, and  llr qtntetl 
tha t  Iic came into the  house through a nin, low.  

* While  i n  ja i l  t h e  prisoner told the  officers tha t  1 1 ~  wcnt into D r .  
Glmn ' s  house "hunting money"; t h a t  a colored m a n  by the n:line of 
Red was with h im,  hut t h a t  the  hole i n  the ~ v i n d o w  was too small f o r  
Red to get through, so h e  remained on t h e  outside. 

.It tlie t r i a l  the  prisoner testified t h a t  he  was a s t ranger  in  Gaqtnnia: 
tha t  lie was on h i s  v a p  f r o m  I3iriningham, *\la., to  Spencer. S. C.: 
tha t  lie got off the  t ra in  as  i t  pnssed through Gastonin mid asked qomc 



N. C.] F,\LI, TERX, 1927. 741 

colored boys to show h i m  n h c r c  he  could find a place to  sleep; tha t  
they took h i m  i n  a n  automobile, bought some ~vhisl i ry,  and  about 
11 o'clock tha t  night  "IIC fo~111d hirnwlf get t ing drunk," and  tha t  he  ha5 
no rccollwtion of what  11appc11ed thcwafter ,  except t h a t  w11e11 h e  "came 
to Iiimself" he 11 a s  i n  jail. 

r 3 I he  case w m i s  to haxe bee11 tricd i n  strict compliance n i t h  the pri11- 
c ~ p l c s  of law laid tlo~vn i n  A\'. 1 . .  _ l l l o ~ ,  186 N. C., 305, 119 S. E., 501. 
mltl other  cog la te  cascq, 11e1ire tlle appeal  muqt be dismissed. 

-1pped  dismissed. 

(Filed 21 I)eccml~cr, 30'27.) 

..\ctio~1s-JIisjoi11~lc~r-1'arties-Causes of Action-Pnrol Trusts - Mort- 
gages. 

A ~ T E \ I ,  by defendants f r o m  Shalt,, J. ,  a t  - l p r i l  Term,  1927, of 
\cAn15oh. 

C i ~ i l  action t o  establish a parol  t rust  f o r  ail a c c o u ~ ~ t i n g  find for  
damages. 

I t  is  alleged tha t  on and prior  to 3 October, 1910, G. TIT. Cole n a .  
tho o n n c r  i n  fee and  i n  possession of tn-o t racts  of land,  and the f r m r  
ltlnintiff, his  n i f e ,  n n s  the owner i n  fee and i n  poqscssion of a th i rd  
tract of laud, each ant1 nll of saitl t racts  being specifically tlevribed in 
the  c~omplaint ;  t h a t  on said date  the  plaintiff. G. TIr. Cole, being in-  
tlehtetl to  F o ~ v l c r  Shelton, ancestor a n d  intestate respectively of dc- 
fciitlnnts, i n  t h r  w m  of $10,000, nit11 the joinder of his  wife, cxecutcd 
n sinqle deed of t rust  on all  th r re  t racts  of l and  to secure the  paynlent 
of said intlebtcclncss; tha t  thereafter  G. TIT. Cole, act ing f o r  himself and 
as  agent of his  n i f c ,  so f a r  a s  her  t rac t  of l and  lvas coricenletl. agrrctl 
v i t h  the  said Fowler Shelton t h a t  the  three t racts  of land should bc 
offered f o r  sale under  t h e  deed of t rus t  and  purchased by the said 
F o \ ~ - l c ~ .  Shelton and  held by h i m  i n  t rust  fo r  plaintiff and his  n i f e  on 
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certain conditions set forth in  the complaint; that  said lands were 
offered for sale and bid in  by defendants' ancestor and intestate re- 
spectively, i n  accordance with the agreement aforesaid, and that  the 
said Fowler Shelton died without having clischnrgcd the obligations of 
his trust. Vherefore plaintiffs bring this action to establish the alleged 
parol trust for  an  accounting and for damages. 

The  defendants d ~ m u r r e d ,  alleging a misjoinder both of parties and 
causes of action. From a judgment overruling the demurrer the dc- 
fendants appeal, assigning error. 

George ilf. Pritchard, Thomas S.  Rollins and Carter (e Carter for 
plain f i f s .  

Gujj V .  Roberfs, J .  Coleman Ramsey, John H.  J fc~Tlroy  and Murk 
ST'. Brozi~n f o ~  defendanfs. 

STACY, C. J. The  demurrer was properly overruled. I t  is sufficient 
to say that  the rights of all the parties are dependent upon the estab- 
lishment or noncstablishn~ent of the allegcld parol trust, which grons 
out of a single agreement, if made a t  all, affecting all three tracts of 
land. Hence, i t  is  the one alleged transaction out of which the rights 
of all the parties arise. C. S., 507. I t  is  observed, also, that  the action 
is  one cognizable only in equity. McNinch v. Trust  Co., 183 N.  C., 33. 
110 S. E., 663; 1 R. C. L., 362. 

The  effect of the judgment entered in  the Superior Court was to  
overrule the demurrer and no more. 

Affirmed. 

W A D E  R O S E  v. S H E A  B R O T H E R S  COKSTRUCTIOK COJII'AS1- 

(Filed 21 December, 1927.) 

1. Kegligenc~Instructions-Proximate Cause. 
Where the evidence is conflicting upon the trial of an  action to recover 

damages for an alleged negligent injury received by the plaintiff involving 
the question of negligence and contributory negligence, it is reversible 
error for the judge to omit to charge thereunder upon the principle of 
the prosimate cause of the injury sustained, and upon the issue of the 
plaintiff's contributory negligence. 

2. Appeal and Erro-Record-Review. 
The case on appeal to the Supreme Court will be rtviewed upon the 

record, though it appears that the case was agreed upon by the parties 
and not settled by the judge presiding at the trial. 
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APPEAL by defendant from Sink,  Special Judge, a t  J u n e  Term, 1927, 
of GFLAHAM. 

Civil action to recover damages for a n  alleged negligent in jury  to 
plaintiff, an  employee of defendant, while engaged in his duties as  a 
teamster, moving a heavy air  compressor, tried upon the following 
issues : 

"1. Was the plaintiff, Wade Rose, injured by the negligence of the 
defendant as alleged in the complaint? Answer: Yes. 

"2. Did the plaintiff, by his  own negligence, contribute to his injury, 
as alleged in  the answer ? Answer : No. 

"3. Did the plaintiff assume the risk of his in jury  as alleged in  the 
answer ? Answer : KO. 

"4. What damage, if any, is  the plaintiff entitled to recover? Answer : 
$3,000." 

Judgment on the verdict for plaintiff, from n-hich the defendant 
appeals, assigning errors. 

T .  111. Jenkins for plaintiff. 
R. L. Pl~illips for defendanf. 

STACY, C. J. Consideration of the exceptions seriatim is preter- 
mitted, as we find it necessary to award a new tr ial  for error in the 
following iiistruction to the jury:  

"The court charges you that  a party is  liable for in jury  to another 
where i t  has not provided machinery and appliances such as are in 
cornrnon ant1 general use. One place is not sufficient to make i t  com- 
mon and general use." 

The vice of this instruction lies i n  the fact that  i t  not only omits any 
reference to proximate cause, but i t  also eliminates consideration of 
plaintiff's alleged contributory negligence and assumption of risk on 
the ultimate issue of liability. The  evidence mith respect to these 
issues is  not all one way. 

The  case on appeal was not settled by the judge, and i t  is possible 
that  the charge, as reported, is incomplete, but we must take the record 
as we find it. A somewhat similar instruction was considered ill the 
recent case of IIuT? v. Power Co., ante, 690, and, on authority of what 
was said in that  case, a new trial must be awarded. 

New trial. 
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J. It. SIII~FI'IE1,I). W. E:. 8HP:FFIELD AXD 31. I,. SHEFE'IELD, PARTSERS, 
T ~ ~ n ~ ~ ~  as SIIEFFICLD EKOTIIEHS, v. PERRY 51. ALEXANDER APiD .J. E. 
PAITTOS, I s n ~ v r ~ u a r r . ~  A N D  AS I',ZXTSEHS, DOISG RLSIXESS AS ALES- 
A S D E R  & I'ATTOS. A ~ D  SATIOSAT, SURETY C031PAST. 

(Filed 21 Deceiltber, 1027.) 

Appeal and  Error-Objections and  Esceptions-Parties-Causes of Action 
-illisjoinder-Stntutes. 

In  order to revie\\' the actioii of the referee ill ~~ermi t t ing  ;meudinc>nts 
to plcntli~~gs nut1 the m:llting of Irew 1):rrties. C. S., 576, and colite~ltlin~ 
snccessf~illy on apl)c:~l t11:lt tllc're w ; ~ s  a ~nisjointler of l~nrtics ; I I I ~  causes 
of actioi~, it is required that the :1l111cll:111l; sliould 11nvo escvl~tcd in :lpt 
time and have preserved his crvegtiolis or tliry will not I)e considered on 
;rl)l)cal to the Supreme Court. 

-IITB.\I, by S a t i o n a l  S u r e t y  C o l n p a ~ l y  f rom l l a r d i l ~ g ,  J., a t  Novem- 
ber-December T e r m ,  lDdG, of 1I.i-1-n oon. 

Civi l  action i~ l s t i tu tcd  by J .  R. Slicfficld, Tir. E. Sheffield and 31. I,. 
Sllcficld, par tners ,  t r ad ing  as  Slleffieltl I%rothci-s, ag l ins t  P e r r y  31. 
. I l e s a ~ ~ i l e r  a n d  J. E. Pnt ton ,  p a r t ~ ~ c r s ,  doing business as  A l e s a ~ i d e r  & 
Pat ton ,  and  the  Yationnl  Surc ty  C o n i p a ~ ~ y ,  to recorcr on the bond 
g i rcn  by tlic individual  d c f e ~ ~ d a n t s  a s  pr i~icipals ,  and  tllc N a t i o ~ i n l  
Surclty Corn l~any  as  surety, fo r  mater ials  furnished a1111 labor  d o l ~ e  on 
S t a t c  II igl iway Pro jcc t  K O .  940 i n  l l n y ~ \ o o d  County.  T'arious parties 
filed i~ i te rp lcas  to rccorcr on tlic same bond, all  of ~ r h i c h  have heen dis- 
~ O W C ' ~  of csccpt tlic intcrplcas filctl by TV. 11. P o r t e r  a ~ t d  TV. 11. P o r t c r  
and  TVilcy D n ~ i s .  

1:y colrsciit t h e  c n u v  n n s  referret1 under  tllc s ta tu te  t o  11011. S. \\'. 
Black, n h o ,  i n  ncc~ordnilct~ 11itll the  nsual  course and  pr:~cticc, found tlic 
facts  m t l  rc~portcd tlic snmc, togcxthcr wit11 lliq c o ~ l c l u s i o ~ ~ s  of law, to tlic 
court.  011 c x c y t i o ~ ~ ,  duly filctl, :11it1 : ~ f t ~ r  I icnri~lg hat1 tllcrco~i, the 
rq 'o r t  of tlic rcfcrcc, nit11 rcspcct to the c.lai~ns of TI'. IT. P o r t e r  f o r  
$SGt5,  a ~ i d  TIr. 11. I'ortvr a ~ ~ d  Wiltty D : I I ~ S  for $1,271.33, t l i ~  only O I I C S  

q~i(~st io~:ct l  by the  appeal,  W:IS nl)pro~ccl  tlie jutlgc of t h e  Superior  
( ' o ~ r t .  Tllc S : ~ t i o ~ i n l  Surc ty  C o ~ l ~ p r n ~ y  nplwnlq, aqsigu 11g 

RT.\cT, C. ,T. OT.(T objection of tllc S a t i o ~ ~ n l  Slu.rtv Com11n11~ t h t ~  
~ ~ ~ t ' c w c ~  nllowcvl T\-il(,y l)a\-is to cwncJ i ~ i  :ts :I p a r t y  pl:ril~tiff :111(1 :1110~1t 
tllc conlplni~i t  p r c ~ i o n s l y  filcd by  his copartner, TT. I:[. Por te r .  Tlle 
nutliority of the rcfcrcc to allow : ~ i n c n ~ l ~ l i n l t s  to 11 l~nt l i1 .g~  and  to 11~2lic 
I I ~ I I .  p n r t i w  is ~ ~ s ~ ~ r ( w l y  gi\-ci~ 1)y C. S., 576. I ~ o ~ s I ~ I ~ ~ ) ( ~ ~ ~ ~ I ~ ~ ~ ~  CC T ? m .  1 % .  



Xa~t i rc ,  l i O  I\'. C., 236, S6 S. E., 785;  1,'lanfon 2.. Ijostic, 126 3. C., 
418, 3.5 S. E., 103.5; I i o o n t e  I>. Pcl7~fic1., 115 E. C., 233, 20 S. E., 391. 

I t  is contentled by  the  S a t i o n a l  Sure ty  Company t h a t  by the amend- 
ment above mentioned a l ien antl independent cause of action \ \ a?  
thereby introduced, en t i t l i l~g  i t  to  h a r e  the  tlismiss~tl on tle- 
m u r r e r  because of a misjoinder of both particq and  causes of action. 
Llanl; r .  A-lngclo, 193  N. C., 57G. 137 S. E., 705. I t  i s  sufficient to say, 
i n  anslrcr to  this  position, rlint the  record 41ons no more t h a n  n siriiplc 
objection and  exception r~o tcd  a t  tlic time, antl nci ther  tlrc rcfcrcc 1101. 

t he  jutlgo of the  Superior  Court  was aslred to rule  upon the  quc-ti011 
xiom sought to  be prese~ited. T h e  tlenlurrer, upon the g r o u ~ ~ t l  stated. 
comes too late. God1rz11 I, .  t T t ~ ~ . n i p ~ z ,  174 S. C., 76, 93 S .  E., 443: 
C. S., 518. 

Kor i s  t l ~ r r t ~  : I I I ~  iwcl)tivcn a+\igllmc>lit of cLrror properly r a i k i ~ ~ g  tl~c. 
question, dcbated on brief, as to  nhct l icr  the bringing i n  of Wilcy D n ~ i -  
as  a p a r t y  plaintiff so cliarlgetl t l ~ c  origi11:ll cauic  of action instituted i l l  

tho riame of TIT. 11. P o r t e r  :~lo~ic', as to bar a rccol-cry on the. g r o u ~ ~ c l  
tliat said claim was not p r c v n t c d  n i t l l in  the t ime  allo~vctl 117 tlie 
statute. Chapte r  160, see. 3, Publ ic  L a n s  1 9 2 3 ;  Siatc Pri,oi~ c. Uoitd- 
i?~c/ ('o., 192 x. C., 391, 135 S. E., 125.  B u t  e\cw if t l ~ c  question n e r v  
before us, i t  would seem tha t  C'. 8.. 547, is  broad enough t o  n : r r r a ~ ~ t  t l~c  
action of tlie referee i n  a l l o u i ~ g  t l i ~  nmcntl~niwt, wlricll n a i  1,ltcr all- 
p r o d  by the  judge of t l ~ c  S u p e ~ i o r  ( 'ourt.  20 R. C. I,., 9%);  30 
Cyc., 567. 

careful  perusal of t h e  recortl leaves u b  nit11 tlie imprei , io~i  tliat 
the cause h a s  been liearil a11(1 tlc t c r l i l i ~ i ( ~ l  ~ubi t i in t ia l ly  in  accortl nit11 
the  principles of l aw app1ic:~hlc nlltl tha t  the jutlgnwllt onqht to \ I ( >  

upheld. 
,lffirmed. 

1. ~egligellrc-I~1str11cti011s-Pro~ir11ate Cause-xctm Trials. 
IYhcrc. t l i e ~ e  is e~ i t l ( ,nc .~  telidinx to sl~on- t11:rt t l ~ e  rllnintiff w:1s injr~retl 

117 1 1 1 ~  ~~r.gli:.encc of the tlcfentl:ll~t's cr7tr.r ego in c.1lnri.e of ~ o r k  in :I c.ut 
wlicr.c> t l i ~  111:lintiff \\.as 011g:11:etl i n  tli(h W I ~ C  of I i i s  ~lnployn~i'nt.  117 i t  

llicce of ice. slitli~lg t lo\~-n :I ~nonntain slolw : ~ u t l  striking l ~ i ~ n ,  :Ill illstrut.- 
tion that tlnes not refer to t l ~ e  clnrstion of nc~glixcncc~ or r~rozirn:~tr~ c2anse. 
is to the defent1;lnt's prejndice and rerersil~lc error. 

I n  nn action to recover c1:imazer for a ~ w r r n f ~ ~ r e n t  injury alleretl to 
11n.ce been ~~eqligently iliflicttvl, a n  cxl~ressinn in the clinrge a s  to the 
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presumed time the plaintiff would live, and the consequent diminutioll 
of his earning capacity, falls within the inhibition of our statute, 
C. S., 564. 

3. Appeal and Erro-Record-Case. 
Where the case on appeal has not been settled by the trial judge, but 

by agreement of counsel, that appearing in the record will control. 

APPEAL by defendant from Sfack, J., at May Term, 1927, of HAY- 
WOOD. 

Civil action to recover damages for an alleged negligent injury caused 
by a piece of ice sliding down the side of a mountain ,and striking the 
plaintiff as he was at work for the defendant in a railroad cut or fill, 
tried upon the usual issues of negligence, contributory negligence and 
damages, and resulting in a verdict and judgment for plaintiff, from 
which the defendant appeals, assigning error. 

TY. R. Francis for plaintiff. 
Alley & Alley for defendant. 

STACY, C. J. There are two exceptive assignments of error appearing 
on the record which make it necessary to remand the cause for another 
hearing. 

On the issue of negligence the jury was instructed as follows: 
"If you find by the evidence that he is permanently injured and his 

earning capacity has been decreased by reason of his in;lury, and if you 
find his neck is stiff, permanently stiff, he would be enbitled to recover 
for the decreased earning power to make money, if you find that he was 
injured by the piece of ice falling down the side of thl: mountain and 
hitting him on the shoulder, and there is evidence to show that i t  had 
snowed previously thereto and that ice and rock were, on account of 
the weather, falling down the side of the cut or mountain, and that the 
defendant's foreman was present and saw this condition and knew what 
the conditions were." 

Certainly, unless free from blame himself, the plaintiff would not be 
"entitled to recover" upon the facts here stated, and there is no refer- 
ence in the instruction to negligence or proximate cause. I n  this 
respect the charge is defective. Hurt v. Power Co., ants ,  6 9 6 .  

Again the court instructed the jury as follows : 
"I believe he said he is 27 years old, and he is presumed to live a 

certain number of years, and will be compelled to bear that permanent 
injury and be afflicted by it and his earning capacity in the future will 
be decreased by reason of that condition." 
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Appellant contends that  this instruction contains an  inadvertent ex- 
pression of opinion on the alleged permanency of plaintiff's injury. 
C. S., 564. While, of course, unintentional on the part  of the learned 
judge who tried the case, we think the instruction is  fair ly amenable to 
the criticism made by the defendant. S. v. Hart, 186 N. C., 582, 120 
S. E., 345; Speed v. Perry, 167 N .  C., 122, 83 S. E., 176. The  error is 
just one of those casualties which, now and then, befalls the most cir- 
cumspect in the tr ial  of causes on tho circuit. S.  v. Allen, 190 N .  C., 
498, 130 S. E., 163; S. v. Rline, 190 N. C., 177, 129 S. E., 417. Indeed, 
the case on appeal was not settled by the judge, and i t  is possible that  
the charge, as reported, is not as given, but we are  bound by the record. 
S. v. Hurbert, I65 X. C., 760, 118 S. E., 6 ;  S. v. Wheeler, 185 N .  C., 
670, 116 S. E., 413. 

F o r  the errors as indicated a new tr ial  must be awarded, and i t  i s  so 
ordered. 

New trial. 

DALLAS RADFORD v. T. P. YOUNG ET -41.. 

(Filed 21 December, 1927.) 

1. Negligence-High~vays-R11les of State Highway Commission-Crimi- 
nal Law-Proximate Cause. 

One walking along a State highway on the right side thereof ill viola- 
tion of n rule of the State Highway Commission, making it a mis11~- 
meanor' under authority of statute, may recover damaqes whm such 
violation is not the proximate cnusc of the injury in suit. 

2. Jury-Relationship of Jurors-Prcbjudice-Appeal and Error. 
Where two of the jurors trying the case are related to n party liti- 

gant, and the trial judge has found that they were unaware of tlie rcl:l- 
tionship a t  the time, and the verdict was without prejudice, it  will not 
be disturbed on appeal. 

CIVIL ACTIOA-, before Deal, J., at September Term, 1927, of Bus- 
COMBE. 

The plaintiff instituted an  action for damages against the defend- 
ants, alleging that  a truck owned by the defendants and operated by 
their agent, and while engaged in  their businrss, r a n  over and injured 
him while he ~i-as walking upon the highway and traveling toward 
TITeaverville. The  evidence tended to show that  the truck approachell 
plaintiff froin tlic rear and knocked him down. Defeiidant offered m i -  
dence tending to shon. that  the truck was not being used in their busi- 
n ~ q s  a t  the time and that  plaintiff was guilty of contributory negli- 
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gence, barring recovery. Issues of negligence, contributory negligence 
and damages mere submitted to the jury and answered in  favor of 
plaintiff. 

From judgment upon the verdict the defendant appealed. 

C. R. E d n e y  amd Rollins & Smathers  for plaintiff. 
El l i s  Jones and George M .  Pri tchdrd for defendants. 

BROODEX, J. Fublic Laws of 1923, chapter 160, authorizes the State 
Highway Commission to make rules, regulations and ordinances regu- 
lating the use of the State highways, and further providing that the 
violation of any such ordinances so $rescribed shall c o i d t u t e  a misde- 
meanor. Sections 29 and 30 of the ordinances of the State H ighvay  
Commission, admitted in  evidence, provide as follom s : "Pedestrians 
walking on the highways shall keep on the left-hand side of the road. 
Any violation of the foregoing rules, regulations or ordinances shall con- 
stitute a misdemeanor and be punished as  prorided by statute." 

The  defendant offered evidence tending to show thai a t  the time of 
his in jury  the plaintiff was walking on the right-hand :,ide of the high- 
\yay in violation of said ordinance. The  plaintiff, liowerer, contended 
that he was not walking on the pavement a t  all, testifying in regard 
thcreto as  follows: “There. nerer was any road where I was walking. 
I was off the highway." One of the questions presented by the appeal 
was whether or not walking along the right-hand side of the highway 
in violation of the ordinance constituted contributory ~~cgligence.  The  
judge charged the jury in substance that  if they should fin,d that the 
plaintiff mas walking on the right side of the highway i n  violation of 
the ordinance enacted by the State Highway Conlmiss on, and that if 
such conduct was the proximate cause of the injury, plaintiff was not 
cntitled to recover. This  i s  a correct interpretation of the law. Delaney 
1%. JIenderson-Gilmer Co., 192  N .  C., 647. 

The defendant also made a motion to ha re  the wrdic t  set aside 
because it appeared that  two jurors were related to plaintiff within thc 

-ninth degree. The  court found as a fact that neither juror knew of tlic 
relationship a t  the time the jury was selected and the ~erc l ic t  ~enderetl ,  
and that  the verdict mas in "nowise influenced by the relationship." 

Whereupon the court, upon such finding of fact, ref1 set1 to sct aqidc 
the mrdict  in the esercise of discretion. This  exception to such re- 
fusal cannot be sustained. S.  I . .  C m n e ,  110 N. C., 580; S. 1 % .  . l t l R . ; ~ . \ .  
]losf,  749. 

There are other exceptions in the record, but a careful examination 
of the evidence and charge of the court conrinces us that  no wror of 
law was committed in  the tr ial  of the cause. 

N o  error. 



Jury-Verdict-Influcncc-Motion to Set Aside Verdict - Courts - AZo- 
tions-Discretion of Court-dl)peal and Errol-Review. 

Communications made to the jury 1iy the otlicer ill cliarge of tl~eiil clur- 
in:: their tleliberntio~~ o f  the verdicl ill  :I crimii~xl action, tliat tlcfeiid- 
ant's rc1:ltives hat1 ci~tle:lvorc.tl to ollt:lii~ Io~lgiii~: ill t l ~ e  s:~ln(\ lw:~rdii~g 
house ~vitll  tl~ein. will not I ) t  sufficirnt to set :~sitlc :I vcrtlict ag~i l l s t  l l in i  
n l i e ~ ~  the trial judge, i l l  his iiivestig:~tioi~, f i i~ t l s  nl)o~i tlle cxritlclicc on 
t1efentl:lnt's motion, tl i i~t the clei'c~itl:ll~t 11:ltl 110t lieell ~~rc ' j~~t l icct l .  a1111 
refuses to set asitlc t l i ~  vcrt1ic.t as a in:~ttcr ill his tliscsetioi~. 

C R I ~ ~ I N A I ,  ACTIOS, b ~ f o r e  I'arkcis, J . ,  a t  ~ h r t a h  Term,  1927, of 
Y.LXPEY. 

T h e  defendant mas indictctl for  murder ,  hut upon calling tlic caw the 
solicitor announced t h a t  the S t a t e  noul t l  not ask for  a T-crdirt of gui l ty  
ill t h c  first degree, hut  woultl ask f o r  a conviction of murder  in  t l i ~  
second dcgree. T h e  ju ry  found  the defentlant gui l ty  of m a n r l a u g l ~ t r r ,  
and f r o m  the judgment imposing irnprisonnient i n  tlie State 's  prison for  
a t e rm of not less t h a n  fire nor more than  seven years t h e  t1cfentl:rnt 
appealed. 

BROGDEK, J. T h e  record discloses tha t  the only clsceptions rclied 
upon by  the  defendant related to the  misconduct of the officer i n  charge 
of t h e  jury,  i n  communicat ing to t h e  jury, while engaged i n  i t s  delihera- 
tions, tlie fact  tliat the  defendant and  his  wife  and  daughter  had  ap-  
plied for  lodgiiig t o  the boarding house or  hotel a t  n h i c h  tlie ju ry  n-as 
quartered. , I f ter  the verdict was rendered the t r i a l  judge very promptly 
and r e r y  properly cited tlie officcr fo r  contempt of court.  T h e  defentl- 
a n t  lodged a motion to set aside t h e  rerdict  b ~ c a u q e  of the miscondnct of 
the officer. T h e  court  esamined the jurors, touching the  incidtht ,  in  
order to ascertain if their  verdict h a d  been influenced by  t h e  communi- 
cation. T h e  record shows tlie following e n t r y :  "Aftcr a consideration 
of t h e  foregoing testimony t h e  court  finds as  a fact  t h a t  the defendant 's 
r ights  were not prejudiced by  t h e  conduct of the officer and  report to  
ju ry  and  the  conduct of the jury." Thereupon t h e  c a r t  declined to 
set aside the rerdict .  
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While .the trial judge would have been fully justified in setting aside 
the verdict, this Court cannot do so for the reason that i t  is found as a 
fact that the rights of the defendant were not prejudiced by the alleged 
misconduct. "The finding of such fact by the presiding judge, who is 
far better acquainted with the surroundings than we can possibly be, is 
conclusive, and we cannot look into the affidavits, whetier one or more, 
to reverse such finding." S.  v. Crane, 110 N.  C., 530. Undoubtedly 
the discretion committed to the trial judge is a sound, legal discretion 
and not to be exercised arbitrarily or capriciously. However, there was 
sufficient evidence to sustain the finding that the verdict had not been 
influenced or tainted by the misconduct of the officer. Therefore, the 
judgment of the court must stand. 

No  error. 

SPENCER TYSON v. L. D. FRUTCHEY. 

(Filed 21 December, :1927.) 

Negligence-Automobiles-Evidenc+Nonsuit. 
In an action to recover damages for an injury negligently caused in a 

collision by one driving the defendant's auto truck on .the highway with 
plaintiff's automobile, evidence tending only to show that the defendant 
had loaned the truck to a tenant on his farm to be used for the latter's 
purposes, upon condition that the tenant have a carefu:l driver, and that 
accordingly a driver was obtained : Held, defendant's motion as of non- 
suit thereon should have been granted. 

CIVIL ACTION, before Schenck, J., at April Term, 1927, of MONT- 
QOMERY. 

The plaintiff instituted suit against the defendant for damages for 
injury to his automobile, resulting, as plaintiff alleged, from the neg- 
ligence of the defendant. 

Upon the issues submitted to the jury there was a verdict for the 
plaintiff for $200. From judgment upon the verdict the defendant 
appealed. 

B. 8. Hurley and M .  C. Lisk for plaintiff. 
Armstrong & Armtrong and Claudius Dockery for d,sfendant. 

BROQDEN, J. There was sufficient evidence of the negligent operation 
of defendant's truck by the driver thereof to be submitted to the jury, 
but the real question in  the case is whether or not the defendant is 
liable in damages for such negligent operation. 
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The undisputed testimony discloses the following facts: The  defend- 
ant  is a farmer and a merchant. On  29 August, 1924, he  owned a 
truck which he used in connection with his mercantile business. Ben- 
nett Robinson was a tenant living upon the land of the defendant and 
paying for the use of the land a stipulated rental. Robinson asked the 
defendant to loan him the truck for the purpose of going to church. 
The defendant told Robinson that, as his  sight mas impaired, he would 
not lend him the truck for such purpose unless he should procure a 
competent driver. Robinson then went off and thereafter returned and 
informed the defendant that  he could get one Robert Chambers to drive 
the truck. Whereupon the defendant consented that  Robinson could 
use the truck for the purpose requested. There is no evidence that 
Chambers was an  incompetent drirer .  At  the time the truck left de- 
fendant's possession it was in  good condition. ~ h a m b e r s u d ~  all the 
driving. I n  returning from church the exridenee tended to show that  
defendant's truck driven by Chambers collided with the plaintiff's auto- 
mobile, resulting in  the in jury  complained of. 

Upon these admitted facts the principle announced in Reich v. Cone, 
180 N.  C., 267, applies, and determines the rights of the parties. I11 

that  case Clark, C.  J., said:  "When a motor car is  used by one to whom 
i t  is loaned for his own purposes, no liability attaches to the lender 
unless, possibly, when the lender knew that  the borrower was incompc- 
tent, and that  in jury  might occur." T h e  same principle was declared 
in Thorp r .  X inor ,  100 N .  C., 152, and in Grier v. Grier, 192 N .  C., 760. 

The  plaintiff relies upon Freeman v. Dalton, 183 N .  C., 538, but this 
case was distinguished in G1-ier e. Grier, supra. W e  hold, therefore, 
that the motion for nonsuit at the conclusion of all the evidence slioul~l 
have been allowed. 

Reversed. 

STATE v. JIM WALDROOP. 

(Filed 21 December, 1927.) 

H o m i c i d e - I n s t r u c t i o n ~ - h I u r d e ~ - 3 I ~ n s l a u ~ .  
The charge of the judge to the jury in this action for the co~umission 

of a homicide is approved on the prillciples of srcontl-degrt,e murder.. 
manslaughter and self-defense in the same cnqe ns reported in 103 N, ('., 
p. 12. 

APPEAL by defendant from Stack, J., and a jury, a t  April Tcrm, 
1927, of CHEROKEE. NO error. 



752 I N  T H E  S U P R E M E  COURT. [I94 

Attorney-General Brummit t  and Assistant A ftorney-l?eneral il'ash for 
fhe State. 

Noody & ilIoody for defendant. 

CLARKSON, J. This  case was here before, 8, v. Wuldroop, 193 N .  C., 
p. 12 .  The  writer of the main opinion said, a t  p. 1 4 :  "The record dis- 
closes evidence tending to establish each of the three degrees of felo- 
nious homicide as well as the defendant's right to acquittal on the groul~d 
of self-defense." 

T h e  defendant was convicted of manslaughter and a new tr ial  granted, 
two Justices dissenting-not on the law as stated, but the interpreta- 
tion put on the instruction. I n  the present case defendant mas found 
"guilty of murder in the second degree." In neither tr ial  did the State 
ask for conviction of defendant for murder i n  the first degree, although, 
from the record, there was evidence on the par t  of the State, if beliered 
by the jury, sufficient to sustain a conriction. 

As to the evidence bearing on self-defeme, the court helow c l i a rgd  
as follows: "But if he has satisfied you from the evidence tliat thc 
killing mas without malice, but has failed to satisfy yo11 that  tlie killing 
was not unlawful, then he would be guilty of mansl:~ughtcr mid that 
~ r o u l d  be your verdict. But,  if he has rebutted, to your satisfaction, 
both of the presun~ptions raised by the lam from the killing with a 
deadly weapon, and has satisfied you, gentlemen of the jury, that he had 
been assaulted by the deceased with a pistol, and that  l ,y reason of such 
assault, while frec from blame himself and in the exe-xisc of ordinary 
firmness, lie actually feared and had reasonable ground;; to fear tliat his 
life was in danger or that  he was in dang13r of great hodily harm, and 
that he used such force only as was necessary, or  such force as appeared 
to him reasonably necessary a t  the time to sare his life or to protect 
himself from great bodily harm, such necessity, rral  or apparent, to bc 
determined by you and not him, upon all the facts and circumstances as 
thcy reasonably appeared to him a t  the time and under these conditions, 
if you find that  the defendant took the life of the deceased, the homicide 
mould be excusable and your verdict mould be h o t  guilty.' " 

Tn the charge the court below was following the op in~on  of this Court 
on the forme7 appeal. On  the whole record me can fii d no prejudicial 
or reversible error. 

K o  error. 
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T. E. H E A R N  v. C. B. OSTRANDER AXD F O R D  JIOTOIt COJIPAST 

(Filed 21 December, 1927.) 

1. Libel and Slander-Slander-Principal and Agent - Privileged Com- 
munications-Actions. 

Where the superintendent of his codefendaut's 111ant has informarion 
that an employee thereat had taken therefrom certain articles belonginq 
to the codefendalit employer, and had them i n  his possession a t  his 
home contrary to the rules of his codefendant, it  is the duty of the de- 
fendant superintendent to make investigation for his employer, and 
remarks made by him solely and necessarily in the course of his investi- 
gation and for its purpose, that the plaintiff had stolen these articles so 
found, are privileged, and when made without malice, are not actionable. 

2. Sam-Malice-EvidencPQuestions for Jury - Appeal and Error - 
New Trials. 

Evidence tending to show that the defendant superintendent exhibited 
certain articles found in the home of an employee contrary to the ruler 
of his codefendant, his principal, and after making thr. investigation 
npon which he uttered the alleged slanderous words concerning the 
plaintiff, is sufficient to carry the case to the jury npon the question of 
whether the words claimed to hare been privileged were s~oken with 
malice. 

APPEAL by defendants from Harding, J., a t  March Term, 1927, of 
MECKLENBURG. nTew trial. 

Action to recover of both defendants damages for slander, alleged to 
have been uttered by defendant, C. B. Ostrander, while engaged in the 
performance of his duties as superintendent of his codefendant, Ford 
Motor Company. 

Plaintiff alleges in  his complaint that  defendant, C. B. Ostrander, 
while engaged i n  the performance of his duties as superintendent of 
defendant, Ford Motor Company, a t  its plant located a t  Charlotte, 
N. C., "did on or about 20 March, 1925, unlawfully, falsely and ma- 
liciously say and publish of and' concerning the plaintiff, in the presence 
of T .  N. Owen and others, the following false and defamatory matters, 
to wit, that  the said plaintiff did, in many instances, while in the 
employ of the Ford Motor Company, steal spark plugs and other articles, 
the property of the Ford  Motor Company." 

This allegation is denied in  the answer. Defendants further plead in 
defense that  such statements as were made by defendant, C. B. Ostrander, 
of and concerning the plaintiff, on the occasion referred to in the com- 
plaint, were privileged communications, made without malice, f rom 
which no action arose in  favor of plaintiff and against defendants, o r  
either of them. 

48-194 
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I t  is admitted that said defendant, C. B. Ostrander, was the superin- 
tendent of the Ford Motor Company, and on the occasion referred to in 
the complaint was engaged in the performance of his duties as such 
superintendent. 

The issues submitted to the jury were answered as follows: 
1. Did the defendant, Ostrander, in substance, say of and concerning 

the plaintiff, that the plaintiff did, in many instances, while in the 
cnlploy of the Ford Motor Company, steal spark plugs and other arti- 
cles, the property of the Ford Motor Company, as alleged in the com- 
plaint? Answer : Yes. 

2. I f  so, were said words spoken by the defendant, Ostrander, with 
actual malice toward the plaintiff? Answer : Yes. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendants? Answer : $2,500. 

From judgment on the verdict, defendants appealed to the Supreme 
Court. 

F. IY. Orr and Pharr & Currie for plaintiff.  
T i l le f t ,  Tillett & Kennedy for defendants. 

CONNOR, J. The testimony of plaintiff, together wi,;h other evidence 
in his behalf, pertinent to the first issue, was properly submitted to the 
jury, and although sharply contradicted by evidence in behalf of de- 
fendants, was sufficient to sustain the answer of the jury to said issue. 
No assignments of error on defendants' appeal to this Court are based 
upon exceptions to evidence pertinent to this issue, or io instructions of 
the court more particularly applicable to said issue. 

Plaintiff, however, is not entitled to recover in  this! action upon an 
affirmative answer to the first issue. I t  is conceded by his counsel that 
the words which the jury has found were spoken of' and concerning 
plaintiff by defendant, C. B. Ostrander, on the occasion referred to in 
the complaint, were privileged. This defendant had received informa- 
tion, as superintendent of the plant of the Ford Motor. Company, tend- 
ing to show that plaintiff, an employee of said company, had on several 
occasions, in the city of Charlotte, swapped Champion spark plugs of 
the kind used by said company in its plant for equipping its cars, for 
gasoline, under circumstances which properly aroused the suspicion of 
his informant that plaintiff's possession of the said spark plugs was 
unlawful. I t  was manifestly the duty of said defendant, as superin- 
tendent of the plant, in which plaintiff was employed, to investigate this 
matter. The words complained of by plaintiff were spoken by said de- 
fendant while conducting said investigation. Upon all the evidence, 
the occasion on which the words were spoken by defendant, Ostrander, 
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was such that they co~istitute a privileged communication, for which 
no action lies unless the words were spoken with actual malice. Plain- 
tiff, therefore, cannot recover in this action unless there was evidence 
tending to sustain an affirmative answer to the second issue, and unless, 
further, such evidence was submitted to the jury by the court under 
instructions which are free from error. If there was error with refer- 
ence to the admission of evidence and its submission to the jury for its 
consideration upon the second issue, notwithstanding there was other 
evidence to which there was no valid objection, which was sufficient to 
sustain an affirmative answer to said issue, defendants are entitled to a 
new trial. 

There was evidence to the effect that during the afternoon of the day 
on which plaintiff was discharged from the employment of the Ford 
Motor Company, following the occasion on which the words were 
spoken by defendant Ostrander, as found by the jury in its answer to 
the first issue, a number of articles discovered in plaintiff's home, upon 
a search made by employees of the company, with its permission, were 
exhibited in  the plant, with a placard attached showing that said arti- 
cles had been found in the home of an employee, taken by him from the 
plant, in ~~io la t ion  of a rule of the company. There was nothing on the 
placard to show that these articles had been found in plaintiff's home, 
or to-connect plaintiff with the articles. Plaintiff contended that these 
articles were exhibited in the plant for the inspection of all the em- 
ployees, pursuant to the direction and under the orders of defendant 
Ostrander, and that this was evidence of his actual malice toward plain- 
tiff, at  the time the words were spoken by him during the morning, 
while plaintiff was in the private office of said defendant. There was 
no evidence to sustain this contention. There was, on the contrary, 
affirmative evidence that defendant, Ostrander, for whose tort plaintiff 
contends the Ford Motor Company is liable, upon the principle of 
respondeat superior, had no connection with the exhibit. I t  was error, 
prejudicial to both defendants, to admit as evidence the testimony of 
witnesses, with respect to the exhibit. Defendants objected to this testi- 
mony and excepted to its admission, over their objections. Their assign- 
ments of error based upon these exceptions are sustained. 
,We do not now pass upon defendants' contention that with the evi- 

dence relative to the exhibits excluded, there is, certainly, no evidence 
from which the jury could answer the second issue in the affirmative, and 
that, therefore, their assignment of error based upon the exception to 
the refusal of the court to allow their motion for judgment as of non- 
suit should be sustained. Plaintiff should not be precluded from offer- 
ing upon a new trial, if he can, other evidence to sustain his contention 
with respect to the second issue. When the evidence with respect to the 
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exhibit was  admit ted b y  t h e  court,  a l though as we hold, erroneously, 
he had the  r igh t  t o  rely upon  such evidence. Upon a new trial he m a y  
be able to offer other  evidence tending to sustain his contention that 
defendant, Ostrander ,  i n  speaking the words as  found  by the jury, w a s  
moved by  actual  malice toward him. 

There  a re  other  assignments of e r ror  upon  th i s  appeal  based upon  
exceptions which seem to have been well taken. I t  is not  necessary to  
discuss them. F o r  the e r ror  i n  the  admission of evidence f o r  the con- 
sideration of the  j u r y  on the  second issue there mus t  be  a 

N e w  tr ia l .  

THEODOSIA TUCKER v. PARK YARX MILL COMPANY. 

(Filed 21 December, 1927.) 

1. Landlord and  Tenant-Master a n d  Servant-Employer a n d  Employee. 
A cotton mill furnishing houses to its employees for a rent deducted 

from salary establishes the relationship of landlord and tenant in respwt 
to the houses so furnished, and not that of master and servant. 

The liability of a cotton mill which furnishes home:; to its employees 
for a rent is no greater than that  of a landlord in respect to such 
houses, and in the absence of a contract to repair, it owes no duty to 
the tenant to repair, or to keep in repair, a i ~ d  it  is uot liable for per- 
sonal injuries resulting from defective condition in the premises existing 
a t  the time tenant took possession, unless such defect was hidden, within 
the knowledge of the landlord, and coultl not have been discovered by 
the tenant on reasonable inspection, the doctrine of rnccnt m p f o r  ap- 
plying. 

3. Same-Contract t o  Repai-Damages. 
In this case the landlord, a mill, is not liable to its tenant, an em- 

ployee therein, for damages for personal injury caused by a defect in the 
house rented, due to lack of repair, even though in the rental contract 
the landlord contracted to repair, damages in this case being too remote 
and not within the contemplation of the parties. Jordan v. Miller, 179 
N. C., 73, and Duffu v. Hnrtsf leld,  lCSO N. ('., 151, cited and approved. 

4. Appeal a n d  Error-Nonsuit. 
* A judgment a s  of nonsuit will be sustained in an action by a tenant 

for damages resulting from a defect in the premises lented unless it is 
shown that the defect was peculiarly within the knowledge of the lantl- 
lord, and could not have been discovered by the tenant upon reasonable 
inspection. 

APPEAL b y  plaintiff f r o m  Tozcnsend, Special Judge, a t  M a y  Special 
Term,  1927, of GASTON. Affirmed. 
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Action to recover damages for personal injuries sustained by plain- 
tiff, and caused by her fall through a hole in the porch of a house occu- 
pied by her and owned by defendant. 

From judgment of nonsuit dismissing the action plaintiff appealed to 
the Supreme Court. 

A. E. W o l f z  and J .  L. H a m m e  for p la in t i f f .  
J .  Laurence Jones  and  George B. Hason for de fendan t .  

COXNOR, J. Plaintiff upon her appeal to this Court relies principally 
upon her assignments of error based upon exceptions, first, to the order 
of the court allowing defendant's motion for judgment as of nonsuit, at 
the close of her evidence; and, second, to the judgment dismissing the 
action, in accordance with said order. 

The  evidence for plaintiff tended to show that  some time prior to 
27 April,  1926, she was employed by defendant as a spinner i n  defend- 
ant's mill, located at Kings Xountain, N. C. Defendant had agreed to 
pay her as wages the sum of $15.36 per week, and also to furnish her a 
house in  which to live during such time as she continued in  its ern- 
ploymcnt. 11s rent for the said house plaintiff was charged sixty cents 
per ncek, which sum was deducted from her weekly wages. 

Pr ior  to l m  begirining work for defendant as its employee, plaintiff 
was shown tlie house which defendant proposed to furnish her, in 
accorda~ice with its agreement. She  discovered that  this house v a s  in 
bad repair, and called this fact to the attention of defendant's agent. 
The  agcnt informed her that  defendant did not a t  the time have any 
other house wliich i t  could furnish her, but stated that  this house would 
be repaired. Plaintiff testified that  the porches mere in worse conditioll 
than other parts of the house-that they were completely rotten. She, 
however, moved into the house and began work for defendant in its 
mill. She continued to work for dcfenrlant for five weeks, during which 
time defendant did not repair or fix the house, although it agreed to do  
so, from time to time, when plaintiff complained of its condition. I t  
remained in the same condition it was in a t  the time she moved into it. 

On the day she was injured plaintiff went on the back porch to throw 
out some water. As she turned around to go back into the house a 
plank broke under her left foot, causing her to fall through the porch. 
The  floor of the porch was about three and one-half feet from the 
ground. As the result of her fall, plaintiff was badly injured. She  mas 
compelled to go to  a hospital for treatment, where she suffered great 
pain and incurred large expense for medical attention and nursing. She  
contends that  her injuries were caused solely and proximately by the 
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negligence of defendant: first, in failing to furnish her a safe place in 
which to live while working in defendant's mill, under her contract 
with defendant; and, second, in failing to repair the house furnished to 
her in accordance with its agreement made before she moved into it. 

I f  upon all the facts which the evidence tends to establish, the rela- 
tionship between defendant and plaintiff, with respect 1.0 the house, was 
that of landlord and tenant, with only such rights and duties as are 
ordinarily incident to such relationship, then upon all the authorities, 
in the absence of an agreement on the part of defendanl;, as a part of its 
rental contract, to repair the house and to keep it in ~Vepair, defendant 
owed no duty to plaintiff with respect to such repairs, and is not liable 
to plaintiff for personal injuries resulting from defective conditions ex- 
isting at  the time plaintiff accepted and moved into the house. I n  
Fields v. Ogburn,  178 N. C., 407, the law is said to be that "in the 
absence of express stipulation on the subject, there is usually no obliga- 
tion or assurance on the part of the landlord to his tenant, that the 
premises will be kept in repair or that the same are f t or suitable for 
the purposes for which they are rented. I t  is true that in case of latent 
defects of a kind that import menace of appreciable injury when they 
are known to the landlord, and of which the tenant is ignorant and not 
likely to discover on reasonably careful investigation, liability has been 
recognized and recoveries sustained both on the ground of negligent 
breach of duty, and at times for fraud and deceit, but ordinarily, as 
stated in  the well-sustained brief of appellee's counsel, there is no 
implied covenant in a lease of such property, either that the place is let 
for habitation, or that the owner will keep the same safe and in repair, 
and ordinarily the doctrine of caveat emptor applies to leases of realty 
and throws on the lessee the responsibility of examining as to the ex- 
istence of defects on the rented premises and of providing against their 
ill effects. This statement of the law is approved in Duffy v. Harts- 
field, 180 N.  C., 151. 

I n  Jordan v. Miller, 179 N .  C., 73, it is said that even where the 
lessor contracts to keep the premises in repair, the breach by the land- 
lord of his contract will not ordinarily entitle the tenant, personally 
injured by a defect therein, existing because of the negligence of the 
landlord in failing to comply with his agreement to repair, to recover 
indemnity for such injury, whether in contract or in tort, since such 
damages are too remote and cannot be said to be fairly within the con- 
templation of the parties. 

I n  Hudson v. Silk Co., 185 N.  C., 342, the statements of the law as 
contained in the opinions in the foregoing cases, with respect to the 
liability of a landlord to a tenant, for personal injuries caused by the 
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defective condition of the premises, a re  approved, although i t  i s  sug- 
gested in  the opinion in that  case that  there may be exceptions to the 
law as therein stated. N o  facts, however, appeared upon the record 
which called for a discussion of exceptions to the general principles 
upon which the question presented by the appeal i n  that  case was 
decided. 

Counsel for plaintiff, in their brief, and also on the argument in this 
Court, evidently appreciating that  the judgment of nonsuit in this case 
is sustained by authoritative decisions of this Court, contend that, 
although i t  shall be held that  the relationship of defendant to plaintiff, 
with respect to the house, is that  of landlord-and tenant, upon the facts 
alleged in  the complaint and shown in  the evidence, defendant is  liable 
to plaintiff, under exceptions to the general principles applicable to such 
relationship. We hsve given this contention careful consideration, but 
are unable to hold that  the contention is well sustained. I t  may be con- 
ceded that cases may be presented in  which a landlord shall be held 
liable to a tenant for personal injuries resulting from a negligent 
breach of an  agreement to repair. I n  the absence of a statute, however, 
relative to this matter, me do not undertake to determine under what 
conditions and upon what facts, the landlord may be held liable to a 
tenant who has suffwed a personal in jury  caused by the negligent 
failure of the landlord to comply with his contract to repair or to kecp 
in repair the premises. 

Nor  can the further contention of plaintiff that  the relationshi11 
between the parties to this action, while plaintiff was occupying house, 
was that  of master and servant, or employer and employee, and not that  
of landlord and tenant, be sustained. While plaintiff was in  defend- 
ant's mill, engaged in the performance of her duties as its employee, 
the relation between them was that  of employer and employee, but 
while she was in the house, occupying i t  as her home, defendant was her 
landlord and she was its tenant. I t  cannot be held that plaintiff, while 
i n  the house furnished her by defendant, to be occupied by her as her 
home, was in  a place furnished by her employer for the performance of 
her duties as an  employee. The  house was not furnished her as a place 
in which to work. When she entered this house she was in  her home. 
There she was under no duty to defendant as its employee, nor did de- 
fendant owe her any  duty, while she was in the house, as her employer. 
I t s  duties to her, while in the house, arose solely from the relationship 
of landlord and tenant. I t  is well settled by the decisions of this Court 
that  ordinarily a landlord owes no duty to the tenant to repair the 
premises, and is  not liable ordinarily for personal injuries sustained by 
the tenant, although such injuries are caused by the negligent breach of 
an agreement to repair. 



I N  THE SUPREME COURT. 

The j u d g m e n t  d ismiss ing the ac t ion  as u p o n  nonsu i t  is sustained by 
a u t h o r i t a t i v e  decisions of this C o u r t .  This case cannot be distinguished 
f r o m  the cases in w h i c h  s u c h  decisions were  made .  These decisions a r e  

in accord w i t h  well-settled g e n e r a l  pr inciples ,  a n d  m u s t  be rega rded  as 
au thor i t i e s  s u s t a i n i n g  the j u d g m e n t  in this case. 

Affirmed. 

PERRY HYATT v. IV. I,. McCOY. 

(Filed 21 December, 1927.) 

1. Verdic t  - Reduct ion of Damages  - Consent - Discretion of Cour t  - 
Judgments-Statutes-Consththml Law-Appeal ,and Er ro r .  

The discretionary power of the  t r ia l  judge t o  set aside the verdict of 
the  jury for "escessive" or "inailequi~te" damages, does not extend to  his 
authority to  reduce the verdict and  render judgment accordingly, unless 
assented to  by the 1):lrty against  whose interest i t  has  been done, C. S., 
501, Constitution of K. C., Art.  I\', sec. 8, and without this consent tlie 
Sul~reme Court, on appeal, will direct that  the  amouni; of the  judgment 
be entered according to the verdict. 

2. H u s b a n d  a n d  Wifc-Seduction-Slienation of Wife1!$ Affection-Evi- 
dence. 

I n  a n  action brought by the  1iusb;lnd to  recover d n m ~ g c s  for seduction 
and tlie alienation of his wife's affection, it i s  competent t o  show in con- 
nection with other probative widelice introduced a t  the trial ,  for the 
purpose either of corroboration or the means by which the  wife's affec- 
tions were alienated, the  defendant's offer of money, efforts to have the 
mife leare  the State,  r e l~ea t rd  espressions of his affection for her, and the 
effect t he  defendant's conduct had on the mind of the plaintiff. 

3. Same--Personal In jur ies .  
I n  an  action brought by the  husband for the seduction of his wife, and 

the  alienation f rom him of her  affections, i t  is  coml~etent t o  show tha t  
the husband was  paralyzed from a personal i n j ~ ~ r y  received while in 
defendant's employment, which was  made use of by the la t ter  fo r  the  
accomplishment of his purpose, and allegations to tha t  effect in tlie 
complaint should not be stricken out on defendant's motion. 

4. Same-Subsequent Rela t ions  of H u s b a n d  a n d  W i f c r n t c r c o u r s e .  
Where the  evidence tended to  show tliat tlie plaintify, in an  action to 

recover damages for the  seduction of his mife and tlre alien:~tion from 
him of her affections, had received :x personnl injury while in the service 
of the d e f r ~ ~ d a n t ,  and tha t  t he  defendant ~ n a d e  us r  of tliis itijury in the 
pursuit  of his purpose, evidence that  since the  injury he had not hacl 
intercourse with his wife i s  properly escluded, on the  i c s~ ie  a s  to  whether 
the defendant hacl had immoral relations with her. 
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5. Appeal and Errol.--Evidence Withdrawn From Jury-Instruction- 
Objections and Exceptions. 

The admission of improper or incompetent evidence, when ordered 
stricken out by the court, does not constitute reversible error, especially 
when the jury is particularly instructed not to consider or be influenced 
by it. 

6. Husband and Wif-Seduction-Alienation of Wife's Aftection-Evi- 
dence--Declarations. 

In an action by the husband to recover damages for the alienation of 
his wife's affections, etc., testimony by the plaintiff of conversatiolis he 
had had with her, is competent on the question of corroborating his 
wife's evidence and to show in part his humiliation, bearing upon the 
issue as to his damages, but not as to the criminal conversation betweell 
the defendant and the plaintiff's wife. 

7. Appeal and Errol~Instruction5-Excerpts From Charge. 
Excerpts from the judge's instructions to the jury will not be held for  

error, if construed in connection with related parts of the entire clinrge. 
no error has been committed. 

APPEAL from Black,  Emergency  Judge ,  a t  November Special Term, 
1926, of MACON. 

The  plaintiff brought suit to recover damages for the seduction of 
his wife and the alienation of her affections. The  jury returned the 
following verdict : 

1. Did the defendant, W. L. McCoy, alienate the affections of plaiil- 
tiff's wife, as alleged in the complaint? Answer: Yes. 

2. Did the defendant, W. L. McCoy, have immoral relations with the 
plaintiff's wife, as alleged in the complaint? Answer: Yes. 

3. What  amount of actual damages, if any, is the plaintiff entitled to 
recover ? Answer : $10,000. 

4. What  amount of punitive damages, if any, is the plaintiff entitled 
to recover ? Answer : $2,000. 

Judgment in favor of plaintiff for $10,000. Both the plaintiff and 
the defendant appealed for error assigned. On  plaintiff's appeal re- 
versed; on defendant's appeal no error. 

R o r n  d Poindester  and B r y s o n  & B r y s o n  for plaintiff .  
Moody  8 Moody,  i l f cKin ley  Edwards  and H.  G. R o h ~ r t s o n  for dp- 

fendant. 

ADAMS, J. When the plaintiff moved for judgment upon the verdict 
the tr ial  judge "in the exercise of his discretion'' reduced the sum 
awarded as actual damages in answer to the third issue from $10,000 
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to $8,000, and the plaintiff excepted. The  exception presents the ques- 
tion whether the order reducing the damages was a matter of discretion 
and therefore reviewable only in  case of abuse or wheiher i t  involved a 
matter of law or legal inference within the meaning of Srt icle IV,  
section 8 of the Constitution. 

I t  is  provided by statute that  the judge who tries ihe cause may in 
his discretion entertain a motion, to be made on hi3 minutes, to set 
aside a verdict and grant  a new tr ial  . . . for excessive damages 
(C. S., 591) ; and i t  has been said "that there is no j-eason which can 
be advanced in  favor of setting aside verdicts because of excessive dam- 
ages which does not apply to setting aside for inadequacy of damages." 
Bcnton v. Collins, 125 N .  C., 83. So  i t  has been held in  a number of 
cases that  to set aside a verdict and to grant  a new tr ial  for excessire 
or inadequate damages is, as a rule, the irreviewable right of the pre- 
siding judge. Benton v. R. R., 122 N. C., 1005; BUWIS  v. R. R., 123 
N. C., 304; Gray v. Litfle, 127 N .  C., 301.; Phillips 11. Telegraph Co., 
130 N .  C., 513; Abernefhy v. Younf ,  138 N .  C., 337; Boney v. R. R., 
145 N. C., 248; Billings v. Observer, 150 N .  C., 540; Decker v. R. R., 
167 N. C., 26. 

Bu t  this Court has been equally positive in  holding that  the trial 
judge cannot amend, reform, or reduce the amount of a verdict and 
give judgment thereon as  reformed or amended wi tho .~t  the consent of 
the party in  whose favor the verdict was returned. Shields v.  TVhif- 
aker, 82 N. C., 516; SprinZale v. TT'ellbom, 140 N. C., 163; Isley v. 
Bridge Co., 143 N. C., 51;  Cohoon v. Cooper, 186 N. (3.) 26, 28. Many 
of the authorities sustaining this position have been collected and cited 
in the note to Tunnel Co. c. Cooper, 39 1;. R. A. (N. S.) ,  1064. See, 
also, Harvey v. R. B., 133 N. C., 567. I n  Brozun v. Pozucr Co., 140 
N .  C., 333, the verdict was reduced, but the plaintiff dill not except. 

I11 reducing the compensatory damages from $10,000 to $8,000 in  dis- 
regard of the plaintiff's objection to the diminution a n i  in giving judg- 
ment on the verdict for the diminished amount the court committed all 
error which the plaintiff is entitled to ha re  corrected. T o  this extent 
the judgment should be reformed. 

Re~er sed .  

ADA~IS ,  J. Of the one hundred and sixty assignments of error sisty- 
eight are left out of the appellant's brief and must be treated as aban- 
doned. 192 N. C., 852, Rule 28. W e  have examined ihose which liavc~ 
not been abandoned and find i t  as unnecessary as i t  1s inexpedient to 
discuss them separately. Many of them, relating to the same subject- 
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matter, may be considered together. Those in  the first group, subdi- 
vided as ( a ) ,  (b ) ,  (c)  and ( d )  in the appellant's brief have reference 
to testimony which was admitted for the purpose either of corroboration 
or of showing the means by which the defendant alienated the affections 
of the plaintiff's wife, including the offer of money, efforts to have her 
leave the State, repeated expressions of his affection, or the effect the 
defendant's conduct had on the mind of the plaintiff. W e  see no reason 
for the rejection of this evidence. I t  was certainly pertinent to the 
first issue; and in  our opinion, when colisidercd in connection v i t h  the  
first two issues, the court's refusal to strike out the whole of the fifth 
and sixth paragraphs of the complaint was free from error. These 
paragraphs set forth the paralyzed condition of the  lai in tiff resultirig 
from personal in jury  received while i n  the defendant's service, and 
according to the plaintiff's evidence made use of by the defendant for 
the accomplishment of his purpose. The  court withdrew from the jury 
all evidence tending to show that  since the plaintiff's in jury  there had 
been no intercourse between him and his wife, and expressly cautioned 
the jury not only that  this evidence should not be considered, but that 
the testimony of Mrs. Hyat t  should be considered so f a r  as i t  tended to 
establish the matters involved in the first but not i n  the second issne. - The  admission of improper or incompetent evidence which is mith- 
drawn from the jury and stricken out will not constitute reversible error, 
especially when the jury is particularly instructed not to consider i t  or to 
be influenced by it in making up the rerdict. I n  S. v. Mmj ,  15 N. C., 
328, Ruffin, C. J., remarked: "If improper evidence be received, i t  may 
afterwards be pronounced incompetent, and the jury instructed not to 
consider it"; and the principle embodied in this concise statement has 
been recognized and enforced without material variation. ~Ici i l l i s ter  
v. VcAllistar,  34 N.  C., 184; Gilbert v .  James, 86 N .  C., 245; Toole v. 
Toole, 112 N.  C., 153; Coulles v. Lovin, 135 ' N .  C., 488; Cooper v.  
R. R., 163 N. C., 150; R a d f  v.  Light Co., 176 N .  C., 691. Bu t  the ap- 
pellant contends that  the error was not cured because the jury was 
instructed to consider all the evidence. That  the instruction referred to 
all the evidence which had been admitted and had not been withdrawn 
is apparent from the positive caution given in the following parts of 
the charge: "The court cautions you and charges you that  i t  is the l a x  
that  the testimony of Mrs. Hya t t  can only be considered with reference 
to the charge of alienation of her affections. Our  law does not permit, 
and very wisely, a woman in a situation of this kind to testify as  to 
facts which would tend to establish the second charge in  this case, that  
is, the charge of criminal intercourse. Our lawmakers have in their 
wisdom decided this would lay down too broad an  opening for fraud 
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and collusion, and have enacted a statute prohibiting a woman in all 
cases of this kind to testify as to acts of adultery. . . . Upon the 
second issue the court charges the jury that the wife clf the plaintiff is 
not a competent witness for the plaintiff to show criminal intercourse 
between herself and the defendant, and the jury in passing upon this 
issue mill not consider her testimony for such purpose." 

Other exceptions under subdivision (d) ,  taken to the admission of 
the plaintiff's testimony of conversations between himself and his wife 
after his discovery of her condition, seem to be based on the theory that 
the declarations of the wife concerning her improper relations with the 
defendant were incompetent. I n  McCa~ll TI. Galloway, 162 N. C., 353, 
it is said that  the excluded testimony was intended to put in evidence the 
declarations of the wife against her husband. Bu t  not so in the present 
case; the case cited is therefore not an  authority for the appellant's 

. position. I t  was not admitted as evidence for or against the plaintiff on 
account of criminal conversation between his wife an13 .the d e f e n d a ~ ~ t ;  
i t  was competent as tending in  part  to corroborate Mrs. Hyat t  and in 
part to show the humiliation and suffering endured by the plaintiff in 
consequence of the defendant's wrong. 

The appellant's motion to dismiss the action as in ca,3e of nonsuit was 
properly denied. We do not assent to the proposition that  there was no 
evidence that the wife's affections had been alienated or, excluding the 
testimony of Mrs. Hyatt, that  there was no evidence to justify thc 
answer to the second issue. The  evidence was clearly sufficient to sus- 
tain the verdict. Grant v. Xitchell ,  I f 6  N .  C., 15, 19 ;  I'owell v. S f r i ck -  
lard,  163 X. C., 394; Cotfle  v. Johnson, 179 N. C., 426. 

The appellant has assigned for error several excerpts from the in- 
structions given the jury. We  hare  carefully examined them one by 
one in  their relation to the whole charge,_and have not discovered any 
error entitling the appellant to a new trial. To  dwell upon or to out- 
line these instructions would unduly prolong the opmion and would 
serve no useful purpose. Those not restricted to a recital of the con- 
tentions embrace a statenlent of legal principles which have frequently 
been approved. 

On defendant's appeal we find no error. T h e ~ l a i n t i f f  is entitled to 
a judgment for the full  amount awarded by the jury, both as to com- 
pensatory and as to punitive damages. 

No  error. 
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JOHN E. P A r r O N  v. CHAMPION FIBRE COMPANY AND W. J. DAMTOFT. 

(Filed 21 December, 1927.) 

Deeds and Conveyances-Timber-Fraud-hfisrepresentato - Damages 
-Independent Investigation. 

Where the purchaser of lands acts upon his own investigation as to 
the quantity of timber standing thereon, which is a paramount induce- 
ment to him to buy, and in consequence thereof he has bought a t  a less 
price than they were offered to him, and he has received a deed without 
warranty as to the quantity of timber, he may not recover from his 
vendor damages upon the latter's alleged fraudulent representation as to 
a greater quantity of timber than that actually conveyed, as the pur- 
chase was made independent of the alleged fraudulent representations 
and not in consequence thereof. 

APPEAL by plaintiff from Shaw, J., a t  May Term, 1927, of BUNCOMBE. 
Affirmed. 

Action to recover damages sustained by plaintiff by reason of fraudu- 
lent representations made t o  him by defendants, with respect to  the 
quantity of timber on lands sold and conveyed to plaintiff by defendant, 
Champion Fibre  Company, said fraudulent representations having been 
made by its codefendant, W. J. Damtoft, its agent and woods superin- 
tendent, who acted for said company in making said sale. 

From judgment dismissing the action, upon defendants' motion for 
judgment as of nonsuit, a t  the close of plaintiff's evidence, plaintiff 
appealed to the Supreme Court. 

Marcus Erwin and Mark W .  Brown for plaintiff 
Rollins & Smathers for defendants. 

CONNOR, J. Ear ly  in  December, 1921, negotiations were entered into 
by and between plaintiff and defendants for the sale to plaintiff by d e  
fendants of certain lands situate in  Cherokee County, N. C., and owned 
at the time by defendant, Champion Fibre  Company. These negotia- 
tions were conducted on behalf of said company by defendant, W. J. 
Damtoft, its agent and woods superintendent, and were begun and 
concluded a t  'Asheville, N. C. Plaintiff testified as  follows: "I asked 
him what sort of timber i t  was. H e  said he had a statement of the 
timber on four tracts. H e  then went to his grip and got out a state- 
ment, showing the amount of the land." This  statement, offered' in evi- 
dence by plaintiff, is entitled "Approximate Estimate of Portions of the 
Dewar Lands." I t  appears therefrom that  there were 5,116,000 board 
feet of timber, and 6,020 cords of chestnut wood on the McClelland's 
Creek tract. This statement shows the estimate in feet of the different 
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kinds of timber on said tract. Plaintiff further testified: "He got out 
this statement and we went over i t  together, and talked about it. H e  
asked what experience I had had in the lumber business and I told 
him, about 2 5  years. H e  then asked what sort of outfi,; I had to work 
with. I told him I had a mill which would cut 10,000 to 15,000 feet a 
day, and that  I had plenty of stock to  do the logging and hauling. H e  
said, 'You ought to  ha re  the McClelland Creek Boundary.' I told him, 
'Yes,' that I would like t o  get a boundary where I would not have to  
move so much. W e  talked about, i t  and went over the figures together. 
I asked him if he  had measured it, and he  said 'Yes,' that  he had made 
a tree count and used the Doyle Rule. I asked him if any one else had 
cruised it.  H e  said 'Yes,' naming several men, including Mr. C. D. 
Rankin. I asked him how much Mr. Rankin had made it, and lie said 
G,lS5,000. I had kilonu Mr. Rankin. His  reputation as an  estimator 
was good. I had worked under him for years and his estimates always 
held up. Tha t  made me pretty well satisfied, and milling to look a t  it .  
I then asked Mr. Damtoft the price of the timber. H e  said that  he 
mould not sell the timber by itself, but ~varited to sell the timber, land 
arid all. I then asked him the price of the timber, land and all, and 
he said, '$30 per acre.' I decided that  as I was out of timber and did not 
hare  any work on a t  the time, I would go and see it. H e  said he mould 
have a man to meet me and show me the boundary." 

Thereafter plaintiff, with his  son, who was interested with liini in 
business, ment from Ashevillo to Cherokee County, and accompanied 
by ail employee of the company, who showed him the boundaries of the 
land, went upon the land, and examined the timber. Plaintiff also made 
inquiries of lumber men of experience, who knew the land as to the 
timber. Thereafter, on 21 December, 1921. plaintiff wrote and inailed 
to defendant, Champion Fibre Conipany, a letter i n  wh c2i he said:  

"I have just got back from looking over your boundary of timber on 
McClure's Creek. I ment over the proposition very carefully, and find 
that I cannot handle i t  a t  the price for this reason. The logging proposi- 
tion is very rough, also find that  one cove of the boundary has the 
chestnut &k cut, and i t  has been badly cared for in falling. Most all 
the good and .large trees have split as  much as forty fec.t, which practi- 
cally ruins them. Also I find fifty acres that  has the timber all taken 
off. I am satisfied that  the estimate on the chestnut will fall consider- 
ably under. And taking the whole thing in consideration, I feel that  $25 
an acre would be a good price. 

"I ha re  talked with several experienced lumber men who have been 
on the tract, and have cruised i t  closely, and some of i,hem think that  
$20 would be a fa i r  price for the boundary, while not any of them that  
I have talked with puts the value on i t  over $25 an  acre. 
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"Please call me over the phone if you decide to take my proposition. 
Please let me hear from you a t  once, as  I have some other boundaric's 
in view." 

Plaintiff thus declined defendants' offer to sell him the land and 
timber a t  $30 per acre, for the reasons stated in his  letter. H i s  counter 
proposition, i n  which no reference is made to the quantity of the timber 
or to any representations made by defendants with respect thereto, was 
accepted by defendant, Chanlpion Fibre  Company. The said conlpany, 
thereafter, by drcd dated 24 December, 1921, conveyed to plaintiff the 
land a i d  timber which were the subject-matter of their negotiations bc- 
gun early in December. The  said deed contains no warranty as to the 
quantity of timber on the land described therein; there was, howver ,  
a supplcmeiital agreement, embodied in the deed of trust executed by 
plaintiff to secure the purchase price of the land and timber, fixing thc 
minimum price of the land and timber a t  $30,000 and providing that  if 
upon a surrey to be made thereafter, the acreage of the land should be 
found to exceed 1,050 acres, plaintiff should pay for such excess a t  the 
bate of $25 per acre. The deed conreyed to plaintiff, not only the land 
described therein in fee, but also the timber on another tract, containing 
150 acres. 

There is  evidence tending to show that  there were only 2,530,190 feet 
of timber on the land a t  the time same was conveyed by the Champion 
Fibre Compaiiy to plaintiff, and tha t  defendants knew a t  said time that 
the quantity of said timber was much less than 5,166,000 feet, as shown 
by the statement exhibited to  plaintiff by defendant, W. J. Damtoft, at 
the bcginning of the negotiations for the sale of the land to plaintiff. 

At the close of plaintiff's evidence, tending to show the facts to be as 
a b o ~ e  statpd, defendants moved for judgment as of nonsuit. This 
motion wa.; allowed, and plaintiff excepted. H e  also excepted to thc 
judgment dismissing the action, in accordance with defendants' motion. 
The  only assignments of error upon his appeal to this Court are based 
upon these exceptions. 

These assignn~ents of error cannot be sustained. The  contract for the 
purchase of the land and timber by plaintiff, and the conveyance of the 
same by defendant, Champion Fibre Company, resulted from the offer 
of plaintiff and the acceptance by said defendant. I t  appears affirma- 
tively by plaintiff's testimony tha t  he was not induced to make his offer 
by any representations theretofore made by defendant, W. J. Damtoft, 
with respect to  the quantity of timber which he  proposed to sell to 
plaintiff. Plaintiff did not rely upon the representations which he testi- 
fies were made by Damtoft, but upon his own knowledge, and upon 
information which he secured by independent investigations. H e  de- 
clined the offer made by defendants a t  the time the representations were 
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made. The subsequent contract, pursuant to which the  conveyance was 
made, was not induced by such representations, and differed in material 
respects from the contract which defendants offered to make. 

I t  is well settled that one cannot secure redress for fraud where he 
acted in  reliance upon his own knowledge or judgment based upon 
independent investigation. This rule is said to be especially applicable 
where the representee's investigation was undertaken at  the suggestio~~ 
of the representor. 26 C. J., p. 1162, sec. 75. Plaintiff did not accept 
defendants' offer, made at  Asheville, to sell him the land and timber, 
situate in Cherokee County, at  $30 per acre. H e  was unwilling to buy 
the land and timber upon Mr. Damtoft's statement as to his estimate of 
the quantity of the timber, or as to the estimate made by X r .  Rankin. 
H e  relied upon these statements only as inducements to go to see the 
land and timber, himself, and to make independent investigations. H e  
testifies that after these statements were made to him tly Mr. Damtoft, 
he decided to go to see the land and timber. This he did, with the result 
that he declined the offer for the reasons stated in his letter. I n  making 
his offer to purchase the land and timber a t  $25 per acre, he informed 
defendant, Champion Fibre Company, that  he had been over the proposi- 
tion carefully and had consulted with experienced lumber men, who had 
been on the land, and investigated the timber. H i s  offer is based upon 
his own independent investigations, and upon information derived from 
sources other than Mr.  Damtoft;  he did not rely upon 13tatements made 
to him by Mr. Damtoft, at  the time the offer was made to him, which 
he subsequently declined. 

There was no error in allowing the motion for judgment as of non- 
suit, or in  dismissing the action pursuant to said motior. 

Affirmed. 

\V. I. HALL ET AL. V. COM3IISSIONERS O F  DUPLIN C)OUNTY ET AL. 

(Filed 21 December, 1927.) 

1. Schools-Taxation-Bonds-Elections-Statutes - Constitutional Law 
-County Finance Act. 

When required for the establishment or maintenance of a sis-months 
term of the State system of public schools, in accordailce with the pro- 
visions of the State Constitution, it is not necessary that the question of 
issuing bonds by a county therefor be first submitted to the voters for 
the validity of the bonds, under the provisions of the County Finance 
Act. Const., Art. VII ,  sec. 7. 
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2. Same - Government - Principal and Agent - Appeal and Error - 
illaterial Facts-Remand. 

\\'here a county proposes to iss~w hontls for thc erectioi~ i111t1 ~ n : i i ~ ~ t ( * -  
nance of its public schools nntler the provisions of the County E'il~;~ncc> 
Act, without submitting the question to its voters, it must 11e sllowil tll;lt 
the county was acting :IS the administrative agrtnt of the State in pro- 
vitling a State system of public schools, :lnd that tlie rrection ;n~d  pur- 
cliase of the ~clioolliouscs c~~nternl~latcd is necwsnry Sol. :I six-mtmtl;s 
sczhool term in the county, 2nd where on npprnl the record does not tlis- 
close such findiugs, the case will he remanded. 

CIVIL AC'TIOS, before Crurl7ncr, J., at  October Term, 1027, of DUPLIK. 
On 18 Ju ly ,  1927, the board of con~miss ion~r s  of I h p l i n  County 

passed the following resolution : 
"1. Tha t  bonds of Duplin County shall be iswctl for the purpose of 

the erection or  purchase of schoolhouses in the masimurn aggregate 
principal amount of $140,000.00. 

"2. That  a tax sufficient to pay  the pri~icipal  arid i~l tcrcst  of thc b o ~ ~ t l s  
wliel~ clue shall be annually levied and collected. 

"3. Tha t  a statement of the county debt has he11 filed with the clerk 
and is open to public inspection. 

"4. T h a t  this order shall take effect thir ty days after the first puhli- 
cation thereof after final passagc, unless in tlie meantime a petition for  
its submission to the voters is filed under tlie County Finance Act, and 
in such event i t  shall take effect when approved by the roters of tlic 
county a t  an  election as provicletl in the said art .  

( 'The foregoing order lias been introduced and a sworri statement lias 
been filed under the C o u ~ t y  F i n a n c ~  ,\ct showing the assesset1 raluation 
of the county to be $35,481,292.00, mt l  the net debt for  school purposeq, 
including the proposed bonds, to be $374,303.87. .\ tax will be levied 
for  tlie payment of the proposrtl bolitls and interest, if the same shall bc 
issued. Any citizen or t a s l ~ a g e ~  niag protest against thc issua~rce of 
such bonds a t  a meeting of the board of conlmissionrrs to be 11eld a t  trn 
o'clock, a .  m., 18 July,  1927, or an  adjournment thereof." 

O n  said date protests were made by certain citizens and taxpayers of 
the county, which protests were overruled by tlie board of conimissio~leri 
and the foregoil~g ~.esolution was first published 011 21 Ju ly ,  1027. The 
publication of the  resolution provided : "Any action or proceetli~ig 
questioning the ralidity of said order must be commenced within thir ty 
days after i ts  first publication." Thereafter, on 19 August) 1927, a peti- 
tion purporting to be signed by 900 citizens a i d  voters of Duplin County 
was submitted to tlie board, requesting tha t  said resolution be submitted 
to the roters of Duplin County as required by section 21, 
chapter 81, Public Laws 1927, same being known as the County Finance 

49-19-4 
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Act. Thereupon, on 14  September, 1927, the board of commissioners, 
after examining said petition and finding that said petition was in- 
sufficient and did not contain fifteen ner cent of the total number of 
votes cast at the last preceding election for the office of governor, dis- 
missed the petition. 

The cause came on for hearing before E .  H. Cranmer, judge presid- 
ing, on 13 October, 1927, and the following judgment was rendered: 

"This cause coming on to be heard and being heard before the under- 
simed at the courthouse in Jacksonville, North Carolina, on 13 October, - 
1927, upon a notice issued to the defendants to show cause why a re- , & 

straining order should not be issued against them restraining them from 
issuing and selling the bonds described in the complaint, the plaintiffs 
being represented by 0. B. Turner and H. E .  Faison, and the defendants 
being represented by Gavin and Boney, and L. A. Beasley, after the 
complaint and answer was read and the argument of counsel: 

I t  is thereupon considered and adjudged that the plaintiffs are not 
entitled to the restraining order asked for, and that the motion for said 
restraining order is denied. 

I t  is further considered and adjudged upon the pleadings that the 
plaintiffs are not entitled to recover and that the action is dismissed at 
the costs of the plaintiffs to be taxed by the clerk." 

Oscar B. Turner for plaintiffs. 
G. E. Boney, L. A. Beasley and H .  L. Stevens for defsndant. 

BROQDEN, J. The main question presented by the appeal is whether 
or not Duplin County has authority under the law to issue bonds for 
the "erection and purchase of schoolhouses" as specified by chapter 81, 
Public Laws 1927, sec. 8, subsec. ( a ) .  The identical question was con- 
sidered by this Court in Frazier v. Comrs., ante, p. 49. Justice Connor, 
writing for the Court, declares the law thus: "The counties of the 
State are authorized by this statute to issue bonds and notes for the 
erection of schoolhouses and for the purchase of land necessary for 
school purposes, and to levy taxes for the payment of the same, principal 
and interest, not as municipal corporations, organized primarily for 
purposes of local government, but as administrative agencies of the 
State, employed by the General Assembly to discharge the duty imposed 
upon it by the Constitution to provide a State system of' public schools. 
The limitations of Article VII, sec. 7, are not applicable to bonds or 
notes issued by a county, as an administrative agency of the State, 
under authority conferred by the County Finance Act, for the purpose 
of erecting schoolhouses, and equipping same, or purcha13ing land neces- 
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YOUNG ti. COMMISSIONERS OF ROWAN. 

sary for school purposes. We therefore hold that  the board of eommis- 
sioners of any county in the State, upon compliance with the provisions 
of the County Finance Act, has authority and is ernpowered to issue 
bonds or notes of the county for the purpose of erecting and equipping 
schoolhouses, and purchasing land necessary for school purposes, and to 
levy taxes for the payment of said bonds or notes, with interest on the 
same, without subnlitting the question as to whether said bonds or notes 
shall be issued or said taxes levied, in the first instance, to the voters 
of the county, where such schoolhouses are required for the establish- 
ment or maintenance of the State system of public schools in accordance 
mith the provisions of the Constitution." 

There is  no finding of fact as to whether or not i n  issuing said bonds 
Duplin County n a s  acting as an administrative agent of the State ill 
providing a Sta te  system of public schools, or as to  whether the "erec- 
tion and purchase of schoolhouses" is necessary to provide a six months 
school term iu said county. Under the decisions of this Court, appli- 
cable to the question in controversy, these facts a re  essential to the 
validity of bonds issued for such school purposes without the approval 
of the voters. The  trial judge made no findings of fact and an  in- 
spection of tlie record does not disclose the necessary and essential facts, 
and for this reason the cause is rcmanded to the Superior Court of 
Duplin County for further proce~dings in accordance mith this opinion. 

Remanded. 

(Filed 21 December, 1997.) 

1. Schools-Taxation-Petition of Voters-Statutes-Bonds. 
As affecting the validity of honds inrolrinq the levy of a tas  for school 

purposes by a. special school district, in accordance mith 3 C. S , 5639, i t  
is necessary that a petition be filed in subqtm~tial cornpliauce with the 
terms of the statute. 

2. Same--Petition of Voters Not a Prerequisite. 
The provisions of 3 C. S., 5669, that tlie election shall Ije talled and 

held under the same rules and regulations ac: provicled in Public Laws of 
1923, subchapter 8, for local tax rlections, means that the election shall be 
authorized and conducted in accordance mith the rules and regulntionq 
prescribed in subchapter 8, and does not include within its meaning the 
signing of the petition by the voters as requirrd by 3 C. S., 5639. 
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3. Statutes - Interpretation - In Pari Materia - Schools - Taxation - 
Bonds. 

3 C. S., 5669 a?d 5639, relating to the issunnce of bonds for local school 
districts, the latter requiring the filing of a petition by the voters, are i n  
pari ntateria, and should be construed together. See, also, C. S., 5641. 
5663, 5664, 5G47. 

CIVIL ACTIOX, before Sckenck, J., at June Term, 1927, of ROWAN. 
The plaintiff, a resident and taxpayer of Providence Special School 

Tax District No. 1 of Rowan Caunty, instituted an action against the 
board of county commissioners and the board of education of said 
county, asking that said boards be enjoined from issuing or selling 
school bonds in the sum of $20,000.00. 

The facts essential to the determination of the rights of the parties 
appear in the judgment which is as follows : "This cause coming on to be 
heard upon a motion by the plaintiff for a temporary restraining order, 
and being heard, and the complaint of the plaintiffs being read, the 
court finds the following facts : 

That Providence Special School Tax District No. 3 is situated in 
Rowan County, State of North Carolina. That on 7 Idarch, 1927, at 
a regular meeting of the board of county commissioners of Rowan 
County an order was made calling an election in Special School Tax 
District No. 1 in Rowan County 'for the purpose of voting upon the 
question of issuing $20,000 of bonds and levying a s~~fficient tax for 
the payment thereof, for the purpose of erecting, enlrirging, altering 
and equipping school buildings and purchasing school sites in said special 
tax district, or for any one or more of said purposes.' 

That the petition upon which the said election was called and held 
was signed by the board of education of Rowan County, the said peti- 
tion being a copy of the one attached to the complaint of the plaintiff. 

That the notice of the said election and the registratio?, together with 
the boundaries, was published in the newspaper as required by law. 

That the said election was regularly held in said district on Tuesday, 
26 April, 1927, and a majority of the qualified voters of the said dis- 
trict favored the question presented to them. That at the time of the 
election two 'schools in the said district were maintained, one of which 
was a union school. 

That the said election was called and held under and by virtue of 3 
C. S., 5669. 

That there was no petition signed by 26 qualified voters of the dis- 
trict or by any other voters in the district. 

Upon these facts found, the court, being of the opinion that the 
petitioners are not entitled to a temporary restraining order, refused to 
grant such order prayed for, and orders the petition filed dismissed." 

From the foregoing judgment the plaintiffs appealed. 
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Walser  & Il'alser for p l a i n t i f .  
Craige CE C'raigc for Board o f  C'omrnissio?~ers. 
T .  G. FUIY for Board of Educat ion.  

BROODEN, J. I s  a special election for issuing bonds by a special school 
tax district for the purpose of acquiring, erecting and enlarging school 
I~uildings a11d purchasing school sites governed by 3 C. S., 5639 or 3 
C. S., 56691 

I f  3 C. S., 5639 applies, the elcction was invalid, brcause no petition 
was signed by qualified voters as specified therein. Upon its face, 3 C. S., 
5639 applies to the levying of a local tax in the particular district, 
specified in the petition. I n  all elections, involving the levying of a 
local tax in a particular tlistrict "it is recognized that  the petition ill 
a matter of this liind is jurisdictioi~al, and the requirements conccrni~lg 
it must be s u b s t a i ~ t i a l l ~  complied with." W i l s o n  v. Comrs.,  183 IT. C., 
638. I n  the Tt'ilson case, supra,  an  election mas held for issuing l)ontls, 
but it  must be observed that  this election was held under Public-Local 
Laws 1915, chapter 722, which required a petition to be signed by "one- 
fourth of the loters within any school district autl approved hy the 
county board of education," etc. I n  Gill v. Contrs., 160 S. C., 176, an 
aetioll was brouglit to test the validity of an election held in Walie Forest 
for the purpose of levying a special tax. Referring to the validity of the 
pctition of freeholders filed, the Court said : "The juri.;diction, if n e  
may so term it, of the board of education and tlie couiity co~nmissioncrs 
is d ~ p e n d ~ ~ l t  up011 tlie presentation to them of such a petition as is re- 
q ~ i r e d  by tlie statute, it  bei~rg a condition prcced~nt  to the exerris? of 
tlic particular autliority conferred by the statute upon them. I t  was thc 
f o u ~ ~ d a t i o l ~  upon nhicll all clse rested, and nithout which the subsequent 
proceedings caniiot staiicl." 

The petition in tlie case a t  bar requested an election upon the qucstio~l 
of iswing bol~tlr for a special school taxing district in which a uniou 
scliool mas maintained. This petition was filed by the county board of 
ctlueation by authority of 3 C. S., 5669. Both of the sections in con- 
troversy were brouglit forward in the codification of the school law as 
will appear in Public Laws 1923, chapter 136, and therefore should 
be construed together. The  petitioners contend that  the words in 3 C. S., 
5GG9, "said election shall be called and held under the same rules and 
regulations as provided in subchapter 8 for 'local tax e lec t io~~s  for 
schools,'" mean that  the election cannot be held without a petition 
signed by one-fourth of the qualified voters. We do not concur in this 
construction of the statutes. The language referred to  apparently means 
that the election shall be authorized and conducted in accordance v i t h  
the rules and regulations prescribed in  subchapter 8. Subchapter 8, 



beginning with section 5641, prescribes certain rules and regulations 
to be observed in  holding the election. I n  other word3, we are of the 
opinion that  the machinery for holding special elections is prescribed in 
subchapter 8, and that this same machinery is to be used as stated in 
C. S., 5641, "in all elections held under this law." For  instance, 3 C. S., 
5663, provides for an  election upon a petition of the county board of 
education for a special county tax, and yet, 3 C. S., 5664, prescribes 
that  such election shall be held under the "Rules Governing Elections 
for Local Taxes as provided in this law." Again, 3 C. E L ,  5647 provides 
for a petition for submitting the question of revoking a special tax 
and abolishing the district, "to be held under the prov~sions prescribed 
in  this act for holding other elections." No petition signed by twenty- 
five qualified voters is required in these instances although the election 
must be held in compliance with the machinery set u p  f x  voting special 
taxes. I f ,  therefore, the contentions of the petitioners were established, 
irreconcilable conflicts and inconsistencies would result. Various phases 
of special tax elections have been considered by this Court i n  the follow- 
ing cases: Howell v. Howell, 151 N .  C., 575; Gill v. C~mrs.,  160 N. C., 
176; Iiey v. Board of Education, 170 N.  C., 123;  Wilson v. Comrs., 
183 N .  C., 638; Plott v. Comrs., 187 N.  C., 127; Spar,Eman v. Comrs., 
187 N. C., 244; Causey v. Guilford County, 192 N .  C., 298; Flake v. 
Comrs., 192 N. C., 590. 

T h e  plaintiffs rely upon Plott v. Comrs., supra. I t  appears, however, 
in that  case that  an  election was called "to determine whether a special 
tax should be levied to supplement the school funds and whether bonds 
should be issued for the purpose of acquiring sites and improving and 
erecting school buildings." B y  reason of the fact that  an  election was 
called to levy a special tax as well as  to issue bonds, ~t was necessary 
that  the petition be signed by freeholders in accordance with 3 C. S., 
5639. 

Upon the authorities we hold that  a petition for issuing bonds for 
the purpose of acquiring, erecting, enlarging, altering and equipping 
school buildings and purchasing sites, and where no special tax is to be 
levied "to supplement the funds," that  a petition file1 in accordance 
with 3 C. S., 5659 is  valid and sufficient. There is  a suggestion as to 
whether or not a union school was maintained in  the district, but i t  
appears that  the tr ial  judge found that  a union school was maintained 
in the district. 

Affirmed. 
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W. B. CASE v. EWBAXKS, EIVBBNKS & COMPANY. 

(Filed 21 December, 1927.) 

1. Insurance - Fire Insurance - Principal and Agent - Contracts - 
Damages. 

JVliere the general agent of a fire insurance company for a limited 
territory, through the negligelice of an employee, fails to write into the 
policy a statement required to make i t  valid, the ageuts are liable iu 
d:iiuages to the insured for loss by fire, ill an action based solely oil that 
grouutl, and not ulwn the invalid coiltract of insurance ~legligently issued 
by them. 

2. Same--Court's Ju~isdiction-Federal Courts-Election of Remedies- 
Estoppel. 

IVliere a nonresident defendant fire ,irisurauce company has upon l~cti- 
tion removed a cause from tlie State to the Federal Court up011 a policy 
of i ~ ~ s u r a u c c  that was void in that jurisdiction, but uot in the juristlic- 
tion of the courts of this State, and the Federal Court has adjudicated 
that  the plaintifi could uot recover urlcler the contract for a loss by tire, 
tlie  lain in tiff may thereafter bring actiou iu the S t ~ ~ t e  court : ~ g : ~ i ~ ~ s t  the 
;tgcuts and recover damages from them occasioned by their own neglect 
ill not iliserting a ~rovisiou in the policy that would have rendered it 
valid, the subject-mxtter of the latter action being based ul!o~~ negligwcc 
aud uot on the policy contract, and tlie :igl~licatio~l of the t loctr i~~e of the 
electiuu of remedies has no force. 

3. Same. 
The law upon whicli the principle of the election of re~net l i t ,~  doer uot 

apply under the facts of this case, is not affected b ~ .  the fact that in the 
actioi~ in the Federal Court the  lai in tiff recovered (1au1;iyes nutler the 
fire insurauce contract for the loss of his furniture, but was tlenirtl re- 
covery because in the court of Federal jurisdiction the policy sued 011 

was void a s  to real p ro~er ty .  

 PEAL by defendants f r o m  i l foore, J., a t  August  Special T e r m ,  

1927, of HENDERSON. NO error .  

Action to recover damages f o r  breach of contract by which defend- 

ant ,  a s  insurance agents and brokers, agreed to procure fo r  a n d  t o  issue 

to plaintiffs a policy of insurance, insuring h i m  against loss o r  damage, 

by fire, on a building owned by plaintiff. 

F r o m  judgment on  the  verdict sustaining the  allegations of the corll- 

plaint,  defendants appealed to  the Supreme Court .  

0. F. V .  Bl?yfhe a n d  Shipman (e. Jus t i ce  for plainti f .  
Ezubanks, lVhi imire & W e e k s ,  J o h n  111. Robinson a n d  X c D .  Ra!g f o ~  

defendants .  
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CONNOR, J. On 24 August, 1923, plaintiff was the owner of a build- 
ing located on a lot in the town of Hendersonville, N. C. The lot on 
which the said building was located was owned in fee simple by Dr. J. S. 
Brown. A few days prior to said date, at  a public sale conducted for 
the owner of said lot and building, Mrs. X. C. Dotson, plaintiff had 
purchased the building, and Dr. Brown had purchased the lot. The 
building had been used for many years as a hotel or boarding house. 
There was evidence tending to show that said building was worth from 
$8,000 to $9,000. At the time plaintiff bought the t~uilding he also 
purchased from Mrs. Dotson the furniture contained therein. Plain- 
tiff, who had occupied the building prior to said sale, under a lease 
from MN. Dotson, and used same as a hotel or boarding house, con- 
tinued to use the same for such purpose until it was destroyed by fire in 
December, 1923. 

Prior to the sale of the lot to Dr.  Brown, and of the b'lilding to plain- 
tiff defendants, as insurance agents had issued to Mrs. Dotson, the 
owner of the building and lot, a policy of fire insuranl:e on the build- 
ing in the sum of $5,000. After the sale defendants, who were fully 
informed that plaintiff had become the owner of the building and that 
Dr. Brown had become the owner in fee simple of the lot on which the 
building was located, agreed with plaintiff to procure for and to issue to 
him a policy of fire insurance on said building in the sum of $5,000, 
and on the furniture contained therein in the sum of $1,000. At the 
time of this agreement defendants advised plaintiff that as he mas not 
the owner in fee simple of the lot on which the building mas located, he 
would be required to procure a lease from Dr. Brown for the lot, in 
order that the policy should be valid. I n  accordance with this advice 
plaintiff procured a lease for the lot for twelve months from Dr. Brown, 
and so notified defendants, who thereupon informed plaintiff that they 
had procured for and had issued to him a valid polic,y in accordance 
with their agreement. Plaintiff then paid to defendants the sum of 
$68.70, as the premium for said policy. Defendants did not deliver the 
policy to plaintiff at this time, but in accordance with their offer, which 
was accepted by plaintiff, retained it in their possession for plaintiff. 
For this reason plaintiff did not read the policy, or hear it read, prior 
to the destruction of the building and furniture by 11ire. He  relied 
upon defendants' assurance, when he paid the premiurr, that they had 
issued to him a valid policy. Before the expiration of said policy, in 
December, 1923, the said building and its contents, without any fault 
or want of care on the part of plaintiff, was completely destroyed by fire. 

After the destruction of the building and its contents by fire, plaintiff 
called on defendants for his policy of insurance, in order to make a 
claim thereunder for his loss. Defendants then delivered to plaintiff a 
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policy of insurance, dated 24 August, 1923, issued by defendants as 
agents for the Northern Assurance Company, Limited, of London, in 
form sufficient to insure plaintiff against loss or damage by fire, on his 
building in the sum of $5,000, and on the furniture contained thereill 
in the sum of $1,000. I t  was stipulated, however, in said policy that  
same was void if plaintiff was not a t  the time of its issuance tlie owlcr 
in fee simple of the land on which tlie building mas located, and that 
such stipulation was riot waived, unless such waiver was in writing 
attached to the policy. The policy was in  the form prescribed by 
statute. C. S., 6437. 

The  policy delivered by defendants to  plaintiff did not contain a 
uaiver of the stipulation with reference to the title of plaintiff to the 
land on which the building was located. N o  clause was inserted tliercin 
or attached thereto containing such waiver. The  company denied lia- 
bility under the policy for loss on either the bui ld iygbr  the furniture, 
for that plaintiff was not a t  tlie date of its issuance the owller in f w  
sirnl~lc of tlie land on which the building \\.as located. I t  contentlctl 
that  tlic policy was roid both as to the building and as to the furniture. 

Sotwithstanding the absence from tlie policy of a clause sliowing 
that plaintiff's title to the land was that of a lessee, and not tliat of an 
onncr  in fee simple, and not~\i t l is tanding the company's denial of lia- 
bility under the policy for this reasolr, plaiiitiff commenoctl an actiou 
ill the Superior Court of IIentlcrsoii County against the conipnny to 
recover on the policy. This  action, in nliich the amount i n r o l ~ e d  was 
over $3,000, upon the petition of tlie company, a nonresident of tlie 
State of North Carolina, and sole defeudant therein, was rcinoletl from 
the State court to the District Court of the United Statcs for the 
Western District of North Carolina for trial, under the prorision of 
the act of Congress. The action n a s  thcrcafter tried iu saitl Ilistrict 
Court a t  ,~sheville, S. C. Tlie said trial resulted in a juclgl~ielit that 
plaintiff recoler of the company tlic sun1 of $1,000 and intcrcst on 
account of the loss by fire of his furniture, and that lie recoJcr nothing 
on account of tlie loss of his building by fire. I t  n.as hcltl in saitl 
District Court that  tlie policy u i t h  respect to the building was void, 
because of the ~ io l a t ion  of the stipulntion relative to plaintiff's title to 
the land, but that said policy n a s  valid with respect to the furniture, 
for that  said stipulation had reference to the builtling but not to tlie 
furniture. Upon a d ~ i c e  of counsel that said judgment was ill accord- 
ance with the law as held in the Federal Courts upon the facts as con- 
tended by plaintiff, and as found by the jury, plaintiff (lid not perfect 
his appeal from said judgment to the Circuit Court of Llppeals for tlie 
Fourth Circuit. The judgment was affirmed hy said C'ourt of Appcals 
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upon the appeal of the company. 1 2  F. (2d),  551. I'laintiff has re- 
ceived from the company the amount due on the judgment rendered in 
the District Court of the United States, and said judgment has bcei~ 
fully satisfied. 

I'laintiff thereafter commenced this action in the Superior Court of 
Henderson County to recover of defendants, as insurance brokers and 
agcnts, damages for their negligent failure to procure for and to issue to 
him a policy of insurance, insuring plaintiff against 10:;s or damage by 
fire on his building, in accordance with their contract and agreement 
n i t h  him. The  issues submitted to the jury were ans~rered in  accord- 
ance with the contentions of  lai in tiff, and from the judgment in 
accordance with the verdict, defendants have appealed to this Court. 

The  evidence offered a t  the tr ial  tends to establish the facts as above 
stated. Indeed, the material facts upon nhich  plaintiff contends that 
defendants are liable to him in this action are not controverted. Dc- 
fendants admit, both in their answer to the complaint and by the tcsti- 
nlony offered in  evidence in their behalf, that  a c l e r ~  in  their office 
i~iadvertentiy failed to insert i n  the policy, or to attach thereto n 
clause showing that  plaintiff was not the owner in  fee simple, but \ \as 
lessee of the land on which the building was located a t  the time tlif 
policy was issued. They also adrnit that thcy k~ iew a t  said time that 
plaintiff was not the owner in fee simple of the land. F. A. Ewbank, 
one of the defendants, testified as follows: "I was the agent for thc 
xorther~i  Assurance Company, Limited, of London, vllcn I urote tliih 
policy. The  only transaction I had with N r .  Case was when he came 
into my  office and stated that  he had bought this house, and that  Dr .  
Brown had bought the land. I stated to him that  i t  wculd be neccss:try 
for him to have a lease, and he said that  he had m a l e  arrangements 
with Dr.  Brown; that  he had a lease from him for twelve months. The 
reason that  we did not get the clausc in the policy wt s  the failure of 
the stenographer who wrote the policy to put i t  in. I t  was our full 
intention to get the lease statement in the policy, but we failed to do it. 
The  clause was left out inadvertently." 

Defendants, by their motion for judgment as of nonsuit, first made 
at the close of plaintiff's evidence, and renewed a t  the close of all the 
evidence, presented to the court below their contention that plaintiff i i  
not entitled to recover of defendants in this action bwause, with full 
knowledge of all the facts affecting the validity of the policy, he had 
after the loss occurred sought to hold thcb company liable under said 
policy in the action which was removed to and t r i e l  in the United 
States District Court. By their assignment of error. based on their 
eseeption to the refusal of the court to allow their mction a t  the closv 
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of all the evidence, they now present to this Court, upon their appeal 
from the judgment rendered on the verdict, their contention that  there 
was error in such refusal. 

The  right of plaintiff to maintain this action in  the first instance 
against defendants is fully supported by Elam v. Realty Co., 182 N. C., 
599, 109 S. E., 632, 18  A. L. R., 1210. I n  his opinion in  that  case 
IIolie, J., says: "It is very generally he!d that  where an  insurance 
agent or broker undertakes to procure a policy of insurance for another, 
affording protection against a designated risk, the law imposes up011 
liini the duty, i11 the exercise of reasonable care, to perform the duty hc 
has assumed, arid within the amount of the proposed policy he may be 
lieltl liable for the loss properly attributable to his negligent default." 
I11 the instant ease there vias evidence to sustain the findings of the 
jury that defendants negligently failed to insert in the policy a clause 
showing that  plaiiitiff \\-as lessee and not owncr in  fee of the lot 011 

which the building v a s  located a t  the date of the issuance of the policy 
and tliat plaintiff is entitled to recover of defendants as damages the 
sum of $5,000. Defendants rely principally upon their contention that  
plaintiff, having n i t h  full knowledge of all the facts affecting the 
validity of the policy, elected to sue the company, upon the contention 
that the policy was ral id and enforceable against the company, cannot 
now nlaintain this action against defendants, as agents for the company, 
upon the contention tliat i t  was void. 

Plaintiff, l io~vcwr,  is not seeking to recover of defendants in this 
action upon the same cause of action as that  upon which he sought to 
recovcr of the company. H e  sued the company upon the allegation that 
the policy issued to hiin by its agents was valid, when i t  was adjudged 
by a court of competent jurisdiction that  the policy mas void, mith 
rcspmt to the building, lie sued the defendants upon the allegation that 
they had negligently failed to procure for and to issue to him a valid 
policy of iiisurance on said building in  accordance mith their agree- 
ment. The  doctrine with respect to election betveen inconsistent reme- 
dies has no application upon the facts of this case. This doctrine is 
founded upon the principle stated in Rounsaville v .  In s .  Co., 138 N. C., 
191, as follows: "The g e n ~ r a l  principle is that  when a person contracts 
n ~ i t h  another who is in fact an agent for an undisclosed principal, hc 
ma7, upon discovery of the principal, resort to him or to the agcnt with 
whom he dealt, a t  his election. When, however, he  comes to a knowl- 
edge of the facts and elects to hold the agent, he cannot afterwards hare  
recourse to the principal." Plaintiff is not seeking to hold defendants 
liable on a contract to insure his building; he seeks to recover of them 
damages for breach of contract to procure for and to issue to him a 
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valid ~ o l i c y .  There is no contention by plaintiff thai, defendants are 
liable to him on a contract of insurance; he contends that  they are liable 
for negligent failure to procure for and to issue to him such contract. 

I f  the plaintiff's action against the company had been tried in the 
Superior Court of Henderson County, instead of i11 the District Court 
of the United States, the policy of insurance, upon thch admitted fncts, 
would haye been held valid, for  i t  is held in the courts cf this State that 
the provisions in a policy of insurance which restrict t'ie agent's po\ver 
of ~ v a i ~ e r ,  do not as a rule apply to an agent wlno has lanowledge of the 
conditions esisting a t  tlie inception of the contract. These conditions, 
i t  is hcld by us, may bc maired by the agent although embraced in the 
policy when it is  delivered, for in thcse circunlstances tile agent's lmowl- 
cdgc is tlie lri~onledge of the principal. Bltlrirlgc I * .  I l ls .  ( ' 0 . .  n n f c .  
683; S n ~ i f h  2'. Ins .  Co., 103 N.  C., 446; Uullard v. I n s .  Co., 189 K. C., 
34;  Ins .  GO. v. Lumber  Co., 186 N.  C., 260; Johnson  v. Ins .  Po., 172 
N .  C., 142. It is held otherwise in  the Federal Courts. Norf l t crn  
Assurance Co., Ltcl., of London 21. Case, 12 F. (2d) ,  551. I n  his  opinion 
in that  case Parlc~r, Circuit Judge ,  says: " I n  the Fedl.ral Courts it is 
n d l  settled that  where, as in this case, the policy provides that  no officer 
or agent shall have power to w a i w  any of its terms, except by written 
entlorsement, mere Irnowledge on the part of tlie agent issuinq tlie 
policy does not waive breach of tlic conclitio~is the-ein con tn i~~c~ l . "  
Plaintiff could not have maintained this action against defendants if 
the policy dclivcrecl to him by tlieni had not been atljudged invalid with 
respect to the building by a court h y i n g  jurisdiction of the action 
brought by plaintiff against the company. 1 5 s  cause clf nctio~i against 
defendants, as stated in his complaint, for dmnages, Irosc only upon 
such adjutlication, and he was, therefore, not put to an ~.lcction, prior to 
the rendition of the judgment in t h r  nctioi~ which v a s  remored to and 
tried in the Federal Court, as to whether he would w e  the company as 
principal or the defendants as agents. 

Furthermore, although tlie company denied liability under the policy 
for plaintiff's loss by the destruction of both his building 2nd 11;s f u r ~ l i -  
turc, upon its contention that  it was void as to both, it  was hcld in the 
Federnl Court that  the policy, while void as to the building, 1vns valid 
as to the furniture. Judgmcnt was therefore rmderctd that  plnintiff 
recover of the company on the policy for tlie loss by fire of his furni- 
ture. The  judgmcnt in that  respect is supported by :~uthoritntire tlc- 
cisions of the Federal Court. IIozcnei/ 11. G e m a n  .Illiance Ins .  Po. 
( C .  C. LL, 4th) ,  252 Fed.. 701. Tt would h a w  been h ~ l d  o t h c r ~ i q c  l y  
the courts of this State, upon the autliority of Cogqinc 2,. Ins .  Po., 144 
N. C., S. See J I o ~ t t  v. Ins .  Co., 192 N. C.. 8, in ~vhich Coggins v. Ins .  
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Co. is followed as an  authority. I t  cannot be held that  plaintiff is 
estopped from maintaining this action against defendants, upon the 
principle of election of remedies by his action against the company in 
which he recovered judgment upon the policy against the company 
u p n  the holding that  the policy was valid n i t h  respect to the furniture. 

We find no error in the refusal of defendants' motion for judgment 
as of nonsuit. We have considered the other assignments of error based 
upon esceptions appearing in the case on appeal. They cannot be 
sustained. Upon the facts admitted in  the pIeadings, and found by the 
jury, as appears from their answers to the material issues submitted by 
the court, defendants are  liable to plaintiff in this action and the judg- 
ment is affirmed. 

N o  error. 

SOUTHERK RAILWAY COMPAST \-. CHEROKEE COUNTY. 

(Filed 21 December, 1027.) 

Taxation-Constitutional Law-Statutes-Curative Acts. 
Where a county hns levied a tns for ge~lernl co1111ty purposes i n  escess 

of t h n t  permitted by our Coristitutio~i, Art. 1-, see. 6, wliich n 1)ro~erty 
owner has paid ulider protcst, nnd has reserved his right u11dc.r thc llro- 
visions of C. S., 7979, it may not be vnlitlntetl by a11 act lx~ssctl nftpr thc 
assessment had been passed u l m ~  or levied uilder the former st:ttute. 

APPEAL by defendant from Sink, Special Judge, a t  J u n e  Term, 1927, 
of CIIEROXEE. Affirmed. 

Action for the recovery of taxes paid under written protest. C. S., 
7979. The  taxes paid by the plaintiff in Cherokee County for the year 
1925 amounted to $52,632.02; of this amount $6,292.39 was paid under 
protest for the alleged reason that  it had been illegally assessed. After 
demand duly made in compliance with the statute the plaintiff brought 
suit to recover the alleged illegal tax;  a tr ial  by jury was waived by thc 
parties and the cause was submitted to the presiding judge upon t h ~  
following agreed facts : 

"It is agreed that  the Southern Railway Company is a corporation 
and a common carrier, and owned property in  Cherokee County in the 
year 1925, subject to taxation, of the value of $2,097,464; and that  the 
defendant, Cherokee County, is a quasi-public corporation, and that  it 
levied a general county tax of 45 cents on the $100 valuation of prop- 
erty for the year 1925; that  the total tax levied against the property of 
the plaintiff was $52,632.02 for the year 1925, in Cherokee County; 
that all of said tax was paid by the plaintiff before the institution of 
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this suit, and that  the sum of $6,292.39 n.as paid under written protest 
on 25 January ,  1926; that  the plaintiff, on 5 Februsry, 1926, made 
written demand for refund of said sum of $6,202.39, upon the proper 
authority, as required by law; that  $9,438.59 was the amount of taxes 
levied against the property of the plaintiff for general county purposes 
for the year 1925, based upon the levy of 43 cents per $100 valuation 
levied and collected by the defendant out of the plaintiff; that  $6,202.30, 
wit11 interest from 5 February, 1926, is the amount in controversy and 
dispute in this action, and that  said amount represents the levy of 30 
cents (of the 45 cents) levied and collected by the defendant out of the 
plaintiff for general county purposes for the year 1925; that  the Gen- 
eral Alssen~bly of North Carolina, a t  its session, 1927, passed an  act 
attempting to validate ant1 make legal that  par t  of tho tax levied and 
collected for general county purposes in excess of tl-e constitutional 
limitation; that  a copy of said act is correctly set forth in  answer of t l ~ c  
defendant, and by consent is made a part  of the findirgs of fact;  that  
this action was i~ist i tuted in the Superior Court of Cherokee County on 
18 April, 1927. 

"And i t  is further agreed that  the sole question in~o lved  in this liti- 
gation is  whether or not the levy of 45 cents for general county purposes 
was valid and whether or not the act of the General Assembly, 1027, 
validated and legalized the levy of the defendant for general county 
purposes for the year 1025, amounting to 45 cents on the $100 valua- 
tion of the property, which said levy was in escess of the constitutional 
limitation of 15  cents on the $100 valuation of property to the extent 
of 30 cents on the $100 valuation of property; and if th3 court is of thc 
opinion that  said act of the General dssenibly of 1927, validated and 
legalized said levy of 45 cents on the $100 valuation for general county 
purposes, then the court may enter such judgment as in his opinion 
the foregoing facts warrant, with the right of appeal to Supreme Court 
reserved to losing party." 

T h o m a s  S.  Rollins and Ju l ius  C .  V a r t i n  for plaint i f f .  
J .  H .  JfcCaJll and D. TViflzerspoon for defendant.  

 ADA^, J. The  Constitution, Article V, section 6, provides: "The 
total of the State and county tax on property shall not exceed fifteen 
cents on the one hundred dollars value of property, except when the 
county property tax is levied for a special purpose and with the special 
approval of the General Assembly, which may be done by special or 
general ac t :  Provided,  this limitation shall not apply to taxes levied 
for the maintenance of the public schools of the State for the term 
required by article nine, section three, of the Constitution: Provided 
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further ,  the State tax shall not exceed five cents on the one hundred 
dollars value of property." I t  is admitted that  for the year 192.5 the 
defendant levied a tax of forty-five cents for general county purposes on 
property valued at one hundred dollars. The  two questions for decision 
are these: (1) Was the levy of forty-five cents invalid? ( 2 )  I f  so, was 
tho invalidity cured by the act of 19272 

With respect to the first questio~i i t  is  apparent that  as the levy cx- 
ceeded the limitation of fifteen cents the  excess of thir ty cents was im- 
posed in disregard of the constitutional prohibition and waq therc,fore 
invalid. I t  was so held in  R. R. v.  Reid, 187 N. C., 320, in which a tax 
of three cents had been levied to supplen~ent the general county fund. 
Thc appellant practically yields its objection to this positioii but con- 
tends that tlie defect lias been cured by an act of the Legislature. The 
act, ratified on 28 February, 1927, is set out in the record. The  prcarnhlc 
recites the l e ~ y  of taxes "for special county purposes in exccss of tlic 
constitutional limitation" and tlie existence of doubt aq to the legality of 
('said special taxes." The first section of tlie act i s  as follows: '(Tliat tlie 
tax leries for tlie county of Cherokee for the years one tliousaud nine 
hundred and twenty-five and one thousand nine huiidred and twenty-s i~ ,  
as resolved by the board of county commissioners on G Julp ,  1925, and 
011 the first Monday in July,  one thousalld nine hundred and tventy- 
six, respectively, be in  their entirety validated and legalized, no t~ \ i t h -  
standing tho failure of the county commis~ioners to cornply with certain 
provisions of the Constitution and acts of tho General Assembl~  of 
Xortli Carolina, and not~vitl~stmiding any other dcfcct or ground of 
inralidity nhnt5oerer." Public-Local Lans,  1927, ch. 201. I t  nil1 be 
noted that the section purports to validate a  lev^ of taxes which n a s  
cxprcssly forbidtleri by the Constitution. I t  is not necessary to cite 
authority in support of tlie fundame~ital  principle that the organic law 
is supreme, anti that  an act nhich purports to supersede its provisions 
cdannot be enforced. The appellant irirokes the principle that  a rotro- 
spectire lam curing defects or eonfirining the exercise of pover is valid 
in those cases in vhich  the Legislature originally had authority to confcjr 
the pomcr or to authorize tlie act. Edwards v. Comrs., 183 N. C., 58. 
'1'11~ priiiciplc is not applicable to the facts of this case. The couuty 
cornmissioners in levying taxes for 1025 exceeded tlie constitutional limi- 
tation and the Leglislature cannot validate an act which the Constitu- 
tion forbids. I n  R. R. v. Reid, supra, there was exidcnce that  the corn- 
~nissioriers lovied fifteen cents for general county purposes and three 
cents for a special purpose and that  the clerk added the t ~ o  items and 
entered them as one item for convenience in computation. The  plaintiff 
contended otherwise, and the cause mas remanded that the facts might be 
ascertained. But  in the case before us tlie minutes of the board of com- 
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missioners show conclusively t h a t  f o r  general county purposes a t a x  of 
forty-five cents was levied; they have  never been corrected because tliere 
i s  nothing to correct ;  they s tand a s  originally record(.d, and  the  pro- 
hibited levy remains. R. R. w. Forbes, 183 N. C., 1.51. N o  efficacy 
can be given to a n y  provision of the  legislative act n h i c h  contradicts 
t h e  unimpeached record of t h e  county board ;  f o r  the  power to  make  laws 
is entirely distinct f rom t h e  power to  find facts. J u d g r n ~ n t  

Affirmed. 

KEITH BROTHERS v. HOYT I<EKKEDY. 

(Filed 21 December, 1027.) 

1. Fraud-Statute of Frauds-Contracts. 
Tlle statute of frauds requiring contracts for the sale of lands to I)(. 

in writing, a l~ l~ l ies  to esecutory eontrnctr, and not to those thnt 11:lr(~ 
been esecuted. C. S., DSS. 

2. Same--Executory Contracts-Executed Contracts-Deeds and  Convey- 
ances-Statutes. 

\There the co11tr:lct between the 1)lnintiff nnd clefen~lnut was for thcb 
sale o f  an nutomobile by the l i~ t tc r  in co~lsitlcrntion of wliicll the clffc~d- 
allt ~ l s  to colircy certain realty to the ftn'iner, mtl  receive t\ro 111ulilrcrl 
ilnd fifty tlolln~,s ns tlie escess :iftt'r 11:lyilrg tlie pnrc'lnst. psire of the 
n~~toinobile, the title to the land subject to inrest ignt io~~ by the p l i~ i~~t i f f ' s  
i~t tornry,  ant1 the drfc~tdilnt Ilils ncwrt l i~~gly esecntc~tl n good nntl s l~tf i -  
cient deed :~iicl the title is clear :inti ulle~~cnlnbered : I l ( ' ! d ,  tlie co~ltrnct is 
cscwtetl ns to tlie conreyi~llce of 1n11tls 1111tlcr tllc stntut'? of frauds, C. S.. 
9SS, nncl the statute being i~~npplicable the defendant is cmtitletl to ~ ( Y Y I I X T  

ul~on his cross-action. 

3. .Ippeal and Error-Objections and Excc?ptions-Evi4dcnce-Harmless 
Error .  

The introduction of eridcnce on the trial of tlie :~ction, witllont ol~jrc- 
tion, cures the erroneous prerions admission of the s:llue evidence. 

4. Instructions-Requests fo r  Instructions-Appcal a n 4  'Error. 
\There grentrr lxlrtic,ul:~rity is drsirtvl by :I p :~rty,  lie rlionld ~ ~ q ~ ~ c ~ s t  

specin1 instrnctioils, when the c1i:lrge co~~itruet l  ;IS n wl~olc sulficie~~tly 
illforlus tlir jury ns to the law applicable, UINIW the critlrnccx in the cilsr. 

&ITPEAL by plaintiffs f r o m  Bond, J., a n d  a jury, a t  J u n e  Term,  1927, 
of B ~ r . ~ s w ~ c r ; .  N o  error .  

T h i s  is  a civil action brought  by  plaintiffs against tlef'endant i n  whicli 
a elaim and  dcl i rery was issued to recover a Dodge touring car  valued 
a t  $750, and  damages. 
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The plaintiff alleges "that on or about the 12th (18th) day of Janu-  
ary, 1926, the defendant fraudulently induced these plaintiffs to permit 
him to have temporary custody of a certain Dodge touring car, the 
property of these ~la in t i f fs ,  for the purpose of showing the same to a 
party who desired to purchase the said car, the said defendant agreeing 
to bring said car back to these plaintiffs in a very short time, but 
despite the demands of these plaintiffs, the said defendant has utterly 
and completely failed to return the said car to these plaintiffs after  
possession of the same has been demanded by the plaintiffs, and the de- 
fendant therefore is wrongfully retaining the same." 

Defendant denies the allegations of plaintiffs, and as a further defense 
and cross-action, complains in  pa r t :  "That a few days prior to the 18th 
of January,  1926, the plaintiffs and the defendant began negotiations 
relative to the plaintiffs buying certain land belonging to the defendant, 
H .  0. Peterson, the plaintiffs being made aware of the ownership of 
said lands, which said lands were in Fender County; and as a part  of 
the purchase price the defendants were to receive the said automobile 
set out and described in plaintiffs' complaint. Tha t  in  consequence of 
said negotiations and previous agreement, and in consummation thereon, 
on 18 January,  1926, the defendant, Hoyt Kennedy and his wife, 
and H. 0. Peterson and his wife, executed to the plaintiffs a good and 
sufficient deed, conveying said lands and premises referred to in para- 
graph one hereof to the plaintiffs; and that on 19 January,  1926, this 
defendant delivered said deed to the plaintiffs a t  their place of business 
in the city of Wilmington, North Carolina, which said deed is filed 
with the court in the above-entitled cause; that at  the time the defend- 
ant  delivered said deed to the plaintiffs, the plaintiff delivered to the 
defendant the said automobile, which said automobile was the full 
amount of the purchase price of said lands, except the sum of two hun- 
dred and fifty dollars, which said sum of two hundred and fifty dollars 
was to be paid to the defendant upon the approval of the title to said 
lands by the plaintiffs' attorneys. . . . That  the title to said lands 
was good. . . . That  upon the delivery of said deed, as aforesaid, 
the negotiations between the plaintiffs and the defendant became an 
executed contract, i t  being understood and agreed at  said time that in 
the event the said attorney should find any judgments or mortgages or 
taxes against said land, that the plaintiff could pay and deduct such 
amount from the balance of the purchase price of $250, . . . and 
that this defendant, and his codefendant are now, and have been a t  all 
times, able, ready and willing to carry out their part  of said contract, 
as they did do when they delivered said deed; that H. 0. Peterson is a 
necessary party to this action and this defendant asks that the said 
H. 0. Peterson be made a party defendant." "Wherefore, the defendant 

50-194 
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prays that the plaintiffs recover nothing by their suit and that the de- 
fendant recover of the plaintiffs the sum of $250, the additional amount 
of the purchase price 'unpaid; that he recover of the plaintiffs the fur- 
ther sum of $750, the value of said automobile, together with damages." 

The allegations of the complaint in the further defense and cross- 
action were denied by plaintiffs and the plea of the statute of frauds 
set up as a defense. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the parties agree to the trade for said land as alleged in 
cross-action ? Answer : Yes. 

2. Did the defendant, Kennedy et al., execute and deliver a deed in 
fee simple to Keith Brothers for said land which plaintiffs accepted? 
dnswer : Yes. 

3. Are plaintiffs, Keith Brothers, the owners and entitled to the pos- 
session of the Dodge car referred to in the complaint? Answer: No. 

4. What was the value of the said car at the time of the claim and 
delivery seizure ? Answer : $550. 

5. What sum, if anything, is due to plaintiffs for the use of said car 
by the dc 'endant, Kennedy? Answer : . .  . . .  . . . . . . . .  

6. What damages, if any, is said Kennedy entitled .to recover of the 
plaintiffs, Keith Brothers ? Answer : $250." 

J o h n  D. Bel1a.m~ & Sons and Robert W .  D a k  for plaintiffs. 
C. E d .  Taylor and Woodus Kel lum for defendamt. 

CLARKSON, J. The principles of law involved in the controversy are 
simple. The plaintiffs denied the contract as alleged by defendant and 
contended that the delivery of the deed was conditiond and the condi- 
tion was not fulfilled-the contract was executory a r d  the statute of 
frauds was applicable. On the other hand the defendarlt, Kennedy, con- 
tended that the contract was executed, the deed deliver3d in compliance 
with the contract on his and the other defendant, Peterson's, part, 
interested in the trade, and they owning the land deli~ered the deed as 
agreed upon; that the title was good; that as for any taxes due, it was 
to be deducted from the $250; that the taxes have been paid, and they 
are now and at all times were able, ready and willing t l ~  carry out their 
part of the contract. The plaintiffs' witnesses testified to the facts as 
contended for by plaintiffs, and defendants to the conlrary. The jury 
decided the facts in  accordance with defendant& contentions. 

The statute of frauds, C. S., 988, is as follows: "All contracts to sell 
or convey any lands, tenements or hereditaments, or any interest in or 
concerning them, and all leases and contracts for leasing land for the 
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purpose of digging for gold or' other minerals, or for mining generally, 
of whatever duration; and all other leases and contracts for leasing 
lands exceeding in  duration three years from the making thereof, shall 
be void unless said contract, or some memorandum or note thereof, be 
put in writing and signed by the party to be charged therewith, or by 
some other person by him thereto lawfully authorized." The statute of 
frauds, supra, says all contracts to sell or convey any lands, etc., shall 
be put in writing. I n  the present case the jury found the trade was 
consummated and the deed delivered and accepted-the contract exe- 
cuted. 

I t  was said in  Choat v. Wright,  13 N. C., at  p. 290: "In relation 
therefore to realty, not only the words of the act, 'a contract to sell,' but 
the state of the law before, restrains the statute to executory contracts." 
This is now and has always been the law of this jurisdiction. Hall v. 
Fisher, 126 K. C., p. 205; AfcManus v. Tarleton, 126 N.  C., p. 790; 
Brinkley v. Brinkley, 128 N .  C., p. 503; Rogers v. Lumber Go., 154 
N. C., p. 108; Davis v. Iiarris, 178 N. C., p. 24. 

The exceptions and assignments of error as to the exclusion of evi- 
dence cannot be sustained. We think, from examination of the entire 
record, that the evidence excluded, if error, was cured by the same kind 
of evidence being permitted to be introduced without objection later in 
the trial. Trust Co. v. Store Co., 193 N .  C., p. 122. 

The court below charged correctly as to the burden of proof and the 
other aspects of the law arising on the evidence. I f  plaintiffs desired 
more specific instructions they should have requested them by proper 
prayers. Dullis v. Long, 189 N .  C., at  p. 137. 

The charge must be taken as a whole and not disconnectedly, and so 
taken we find no re~ers ib le  or prejudicial error. I t  was mainly a 
question of fact for the jury, and they decided for defendant, and me 
can find in law 

No  error. 

THOMAS COWART v. SUNCREST LUMBER COMPANY A N D  

DEWEY COKBIN. 

(Filed 21 December, 1927.) 

Removal of Causes - Diverse Citizenship - Severable Controversy - 
Fraudulent Joinder. 

Upon a motion to remove a cause from the State to the Federal Court, 
the question of severable controversy. will be determined in  the State 
court from the facts as alleged i n  the complaint, and upon the question 
of fraudulent joinder of a resident defendant, the undisputed facts of the 
matter must unerringly lead to the legal conclusion that the moving 
defendant has the right under the Federal removal act. 
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APPEAL by defendant, Suncrest Lumbei. Company, firom Stack, J., at 
May Term, 1927, of HAYWOOD. Affirmed. 

J .  Frank Ray, JT., and Morgan & Ward for plaintif. 
Rollins & Smathers for Suncrest Lumber Compmy.  

PER CURIAM. From a careful ins~ection of the record we are of the 
opinion that the court'below was correct in denying the motion for re- 
moval of this action by the appellant defendant. This action is in many 
respects similar to Cn'sp v. Fibreeo. ,  193 N .  C., p. 77. We repeat what 
was held in the Crisp action, supra, at p. 85: "The facts alleged in the 
petition for removal neither compel nor point unerringly to the con- 
clusion that the joinder in the instant case is a fra.~dulent one and 
made without right. We hold, therefore: 

1. That when a motion to remove a suit or action from the State court 
to the District Court of the United States for trial is made on the 
ground of an alleged separable controversy, the question of separability 
is to be determined by the manner in which the plaintiff has elected to 
state his cause of action, whether separately or jointly, and, for this 
purpose, the allegations of the complaint are controlling. iliorganton 
v. Hutton, 187 N.  C., 736. 

2. That when the motion to remove is made on tE.e ground of an 
alleged fraudulent joinder, the petitioner is entitled to have the State 
court decide the question on the face of the record, taking, for this pur- 
pose, the allegations of the petition to be true. To warrant a removal 
in such case, however, the facts alleged in the petition must lead un- 
erringly to the conclusion, or rightly engender and compel the con- 
clusion, as a matter of law, aside from the deductions of the pleader, 
that the joinder is a fraudulent one in law and mad'e without right. 
Fore v. T a n k n g  Co., 175 N.  C., 584." The judgment below is 

Affirmed. 

(Filed 14 September, 1927.) 

APPEAL by defendant, F. J. McGuire, from Barnhiil, J., at March 
Term, 1927, of EDQEOOMBE. 

Motion filed 18 October, 1926, by F. J. McGuire to eet aside a judg- 
ment rendered on a verdict at the March Term, 1926, Edgecombe Su- 
perior Court. Motion denied 14 March, 1927. Movan? appeals. 



N. C.] FALL TERM, 1927. 789 

John L. Bridgers and Henry C. Bourne for plaintiff. 
Whedbee & Whedbee for defendant, F. J .  McGuire, appellanf. 

PER CURIAM. This is an appeal from a refusal to set aside a judg- 
ment on the ground of "mistake, inadvertence, surprise or excusable 
neglect." C. S., 600. 

The judge, upon competent evidence, found facts from which he con- 
cluded, first, that the movant had failed to show any excusable neglect; 
and, second, that no meritorious defense had been made to appear. 
There is nothing on the record to warrant a reversal of the judgment. 
Talylor v. Gentry, 192 N. C., 503; Cahoon v. Brinkley, 176 N .  C., 5 ;  
Norton v. NcLaurin, 125 N .  C., 185. 

Affirmed. 

THE TEXAS COMPANY v. L. S. BTKUM, TRADING AS TRIANGLE 
FILLING STATION. 

(Filed 14 September, 1927.) 

APPEAL by defendant from an order of Clayton Moore, Special Judge, 
made 22 June, 1927. From CHOWAN. 

W .  D. Pruden for plaintiff. 
Ekrin.ghaus & Hall arld H.  R. Leary for defendant. 

PER CURIAM. This is an application for a restraining order to pre- 
vent the defendant from removing from the premises described in the 
pleadings certain property and equipment and from refusing to deal in 
the plaintiff's products. The plaintiff alleges that on 11 April, 1923, it 
leased from Sessoms and Wood a certain lot in Edenton for a term of 
three years from 1 May, 1923, and thereafter from year to year not 
exceeding two years, subject to termination by the lessee at  the end of 
the original term, or any subsequent period by a written notice of thirty 
days; that at the same time the parties entered into a license agreement 
by which the plaintiff permitted Sessoms 8: Wood to occupy the premises 
upon agreed terms, and that the defendant succeeded to the rights of 
Sessoms & Wood. I t  is further alleged by the plaintiff that the defend- 
ant thereafter executed and submitted to it a proposed lease for a term 
of ten years from 1 May, 1926, which, after acceptance, was duly 
registered, and that the defendant in disregard thereof afterwards noti- 
fied the plaintiff that i t  was his purpose to sever the contractual rela- 
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tion between them and to move the plaintiff's property from the prem- 
ises. The defendant denied the execution of the ten-year lease and 
alleged that his only agreement with the plaintiff expired on 1 May, 
1928. 

The restraining order was continued and the defendant appealed. I n  
this we think there was no error. The correspondence, exhibits and 
affidavits are not sufficiently definite for us to determine therefrom that 
the defendant is entitled az a matter of law to hare the restraining 
order dissolved. The judgment is 

Sffirmed. 

SWIFT & COMPANY v. J. W. BRINSON. 

(Filed 14 September, 1927.) 

CIVIL ACTION before Daniels, J., at March Term, 1927, of CURRITUCK. 
The plaintiffs brought a suit against the defendant upon a note for 

$296.69, dated 3 February, 1923. The note was given f3r the purchase 
price of fertilizer for sweet potatoes. 

The defendant alleged that the fertilizer furnished by the plaintiffs 
was absolutely worthless and of no value or benefit to the crops. 

The evidence disclosed that the defendant had executed an original 
note to the plaintiffs in  payment of said fertilizer in the year 1922, and 
that the note upon which suit was brought was a renewal thereof. I t  
further appeared that the crop matured in July or August, 1922. 

The following issue was submitted to the jury: Did the plaintiffs fail 
to deliver to the defendant commercial fertilizer of the analysis guaran- 

.teed on the bag in accordance with their contract? The jury answered 
the issue, "Yes." 

The trial judge declined to sign judgment for the defendant, but, 
upon the admissions in the record, entered judgment for the plaintiffs, 
from which judgment the defendant appealed. 

Ehringhaw & Hall for plaintiffs. 
Aydlett & Simpson for defendant. 

PER CURIAM. This case is governed by the rules of 1a.w announced in 
the companion case of Barco v. Forbes, ante, 204. 

Judgment affirmed. 
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EDGEBTON 2). R. R . ;  HARDISON u. R. R. 

J. M. EDGERTON v .  ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 28 September, 1927.) 

APPEAL by defendant from IIarris, J., and a jury, a t  April Term, 
1927, of WAYNE. N O  error. 

This was an  action for damages brought by plaintiff against defend- 
an t  for negligence i n  transporting forty-six mules from National Stock 
Yards, Ill., to Goldsboro, X. C. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Were the mules of the plaintiff injured by the negligence of the 
defendant railroad company ? Answer : Yes. 

"2. 111 what amount, if any, is defendant indebted to plaintiff? 
Sriswer : $633.00, with interest." 

Kenneth C. Royal1 and Jack Joyner for plaintiff. 
Dickinson & Freeman and 11'. R. B. Guion for defendant. 

PER CURIAM. The court below charged the jury clearly and accu- 
rately the law of actionable negligence applicable to the facts in 
the case. 

From a careful reading of the record we can find no prejudicial or 
reversible error. 

The action is similar and tried in accordance to the l'aw as set forth 
in Farming Co. v. R. R., 189 N.  C., 63. The same principle is set 
forth in C. & 0. R. R. Co. 2%. Thompson Mfg .  Co., 270 U .  S., 416, 70 
L. Ed., 659. 

No  error. 

K. W. A S D  L. V. HARDISON V. NOIlFOIX SOUTHERN RAILROAD 
COMPANY. 

(Filed 28 September, 1927.) 

BFPEAL by defendant from Cranrner, J., at  Spring Term, 1927, of 
PAMLICO. 

2. V .  Rawls for plaintiffs. 
Moore & Dunn  for defendant. 

PER CURIAM. The plaintiffs brought suit to recover $94.50 for loss 
sustained in the shipment of a car of potatoes from New Bern, N. C., to 
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Lynchburg, Va. There was evidence tending to show that the potatoes 
were carried in  an open box car during very cold weather. I n  response 
to the issues the jury found that the defendant failed to provide a 
suitable and fit car and assessed the plaintiffs' damages at $94.50. 
Judgment was thereon given for the plaintiffs, from which tbe defend- 
ant appealed, assigning error. Upon an examination of the record we 
find no sufficient reason for granting a new trial. 

No error. 

STATE v. W. F. McFARLAh'D. 

(Filed 28 September, 1927.) 

APPEAL by defendant from Harris, J., at May Term, 1927, of LEE. 
No error. 

From judgment upon verdict finding defendant guilty of assault, 
causing serious damage to J. M. Monroe, defendant appealed to the 
Supreme Court. 

A ttorney-General Brurnmit t and Assistant A ttorney-General Nash for 
the State. 

Seawell & McPherson and Hoyle & Hoyle for defendant. 

PER CURIAM. The evidence in support of the verdict in this case is 
plenary. Defendant's contention that the assault was committed in his 
self-defense was properly submitted to the jury, and not sustained. We 
find no reversible error, and the judgment is affirmed. 

No error. 

DICEY ODER' v. ROBERT R. DAVIS. 

(Filed 28 September, 1927.) 

APPEAL by defendant from Cranmer, J., at April Term, 1927, of 
CRAVEN. 

Civil action to set aside deed for lot of land in the city of New Bern, 
alleged to have been fraudulently procured from the plaintiff by the 
defendant. 

From a verdict and judgment in favor of plaintiff the defendant 
appeals, assigning errors. 
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Moore & D u n n  for plaintif f .  
W a r d  & W a r d  for defendant .  

PER CURIABI. . The  controversy on tr ial  narrowed itself to an  issue of 
fact, determinable alone by the jury. h careful perusal of the record 
leaves us with the impression that  the case has been heard and deter- 
mined substantially in accord with the principles of law applicable, 
and that  the validity of the tr ial  should be sustained. All matters in 
dispute have been settled by the verdict, and no action or ruling on the 
par t  of the trial court has been discovered by us which we apprehend 
should be held for reversible error. 

There is a sharp conflict in the evidence on the issue of liability, but 
this mas purely a question of fac t ;  the jury has determined the matter 
against the defendant; there is no reversible error appearing on the 
record; the exceptions relating to the admission and exclusion of evi- 
dence, and those to the charge, must all be resolved in favor of the 
validity of the tr ial ;  the case presents no new question of law, or one 
not heretofore settled by our decisions; i t  only calls for the application 
of old principles to new facts. The  verdict and judgment must be 
upheld. 

N o  error. 

R. E. WADE v. W. H. LASE,  THOMAS E. DARDICS AN!) 

TOWN O F  DUNS.  

(Filed 28 September, 1927.) 

APPEAL by defendants, W. H. Lane and Thomas E. Darden, from 
Harris ,  J., at  Chambers, 26 March, 1927. From HARNETT. Affirmed. 

This  is  an action in which the provisional remedy of injunction is 
asked. 

J a m e s  Best  for plaintif f .  
Y o u n g  & Young for defendants ,  Lane  and Darden.  

PER CLTRIAM. On the record, as to material facts, there is serious 
conflict. The  court below continued the restraining order, or injunc- 
tion, until the final hearing, requiring plaintiff to give bond to defend- 
ants for any damages they may sustain. See W e n f z  v. Land  Co., 193 
N.  C., p. 32. The  judgment below is 

Affirmed. 
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STATE V. REUBEN GUTHRIE, WILLIAM BELL A N D  BFNNIE GARNER. 

(Filed 28 September, 1927.) 

APPEAL by William Bell from Cranmer, J., and a jury, at March 
Term, 1927, of CARTERET. Reversed. 

Attorney-General Brummitt and Assistant Aftorney-G eneral Nmh  for 
the State. 

S .  H .  Newberry for defendant, William Bell. 

PER CURIAM. From a careful reading of the record in this action we 
are of the opinion that the evidence was not sufficient to be submitted 
to the jury. The judgment in the court below is 

Reversed. 

STATE v. DAVID MINTZ ASD HERBERT ANDREWS. 

(Filed 5 October, 1927.) 

APPEAL by defendants from Sinelair, J., at March Term, 1927, of 
ONSLOW. Indictment for larceny of a motor car. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Summersill & Summersill for defendants. 

PER CURIAM. The defendants excepted to the verdict and judgment. 
The verdict was warranted by the evidence and the judgment is in due 
form. 

No error. 

JAMES MANN ET AL. V. H. J .  KENNEDY, TRADIXG AS C. 13. FOWLER & CO. 

(Filed 5 October, 19!!7.) 

APPEAL by defendant from Cranmer, J., at May 'Term, 1927, of 
PAMLICO. 

Civil action by one mortgagor and the representatives of another to 
recover of the mortgagee the excess for which the mortgaged premises, 
when sold under foreclosure, brought over and above the mortgage debt. 
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Upon the facts found by his Honor, by consent sitting as both judge 
and jury, judgment was entered for the plaintiffs. Defendant appeals, 
assigning errors. 

P. C. Brinson for plaintiffs. 
2. V .  Rawls and Ward & Ward for defendant. 

PER CURIAM. Out of a confused record one fact a t  least seems clear, 
to wit, that  no reversible error has been made to appear. The rights of 
the parties are dependent upon the facts, which have been found against 
the defendant. 

No  error. 

STATE v .  JAMES H. PRIDGEhT. 

(Filed 5 October, 1927.) 

APPEAL by defendant from Cratnmer, J., a t  J u n e  Term, 1927, of 
GREENE. N O  error. 

Defendant was convicted in the county court of Greene County upon 
a warrant charging that he had violated the prohibition law. From 
judgment upon his conviction he appealed to the Superior Court. 

Upon his trial in the Superior Court there was a verdict of guilty. 
From judgment upon the rerdict defendant appealed to the Supreme 
Court. 

Attorney-Genera2 Brummitt and Assistant Attorney-General Nash for 
the State. 

J .  Paul Frizzelle and Luke Lamb for defendant. 

PER CITRIAM. There was no error in the refusal of the court to dis- 
miss the action, upon defendant's motion, at  the close of the evidence. 
C. S., 4643. The evidence was properly submitted to the jury;  it is 
sufficient as a matter of law to support the verdict. 

Two of the State's witnesses, after defendant had testified as a witness 
in his own behalf, as shown by the  record, in response to questions as to 
his general character, testified that  they heard that defendant is a noto- 
rious blind tiger. Defendant objected to these statements of the wit- 
nesses. N o  motion, however, was made to strike them from the record. 

A reasonable interpretation of the record shows that  each of the wit- 
nesses had qualified as a character witness before he testified that he 
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had heard that  defendant is a notorious blind tiger. S. v. Mills, 184 
N. C., 694, is therefore not applicable. 

I n  8. v. Butler, 177 N .  C., 585, it is said:  ( ' I t  was open to the witness, 
having stated that  he knew the defendant's general cha rx te r ,  to qualify 
and explain his answer as to what it was by saying that i t  was bad for 
selling liquor." 

The record in this case dots not present the questions decided in S. v. 
Mills, supra. Upon the record we find 

S o  error. 

N. B. JOSEY COMPASY v. MRS. KATIE L. YAREIORO A N D  

0. Y. YARBORO. 

(Filed 12 October, 19'27.) 

APPEAL by Katie I,. Yarboro from Grady, J., and a jury, a t  March 
Term, 1927, of HALIFAX. N O  error. 

The following are the issues submitted to the jury an($ their answers 
thereto : 

"1. Did Mrs. Kate L. Yarboro endorse the note for $3,445, made by 
0. Y. Yarboro to the plaintiff, upon the promise of N. El. Josey that he 
would discount her four notes, each in the sum of $5,000, secured by a 
deed of trust on lands in Franklin County, as alleged in the answer? 
Answer: KO. 

"2, At the time of the delivery to the plaintiff of the $20,000 notes, 
referred to in  the first issue, did the plaintiff agree in consideration 
thereof that i t  would cancel and surrender to the defendants the $10,000 
note made by Mrs. Kate L. Yarboro to E. IT. Malone, and assigned by 
0. Y. Yarboro to the plaintiff, as alleged i n  the answer t Answer: No. 

"3. After the plaintiff failed to discount said $20,000 worth of notes, 
did the plaintiff agree to release the $10,000 note and deed of trust, and 
thereby restore the defendants to the same position that they occupied 
before the execution of the said $10,000 note? Answer: No.'' 

Judgment by the court below was duly rendered on the issues. De- 
fendant Katie L. Yarboro made numerous exceptions and assignments 
of error and appealed to the Supreme Court. 

Travis & Travis and Ashby Dunn for plaintiff. 
Ben T. Holden, W .  A. Ymrborough and White & Malone for de- 

fendants. 
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PER CURIAM. The  record discloses that  the charge of the court below 
covers nineteen pages. I n  the charge each issue was read to the jury 
and the contentions of the parties carefully given on same and the law 
applicable. We can discover no error in the charge nor in  the admis- 
sion or exclusion of evidence. I n  the nineteen pages of the charge of 
the court below the "specific" exceptions to the charge are  not set forth. 

"We hare  no power here except to 'review upon appeal any decision 
of the courts below, u p o n  a n y  m a t t e r  of law o r  legal inference.' Const. 
of N .  C., part  Art. IV ,  sec. 8." ~ d l s  v. L u p t o n ,  193 N .  C., p. 428. 

I t  may be noted that no legal authorities are cited in the briefs of the 
learned counsel for plaintiff or defendant. T h e  facts as found by the 
jury were in favor of plaintiff and against the defendant. On the 
record we can find 

N o  error. 

A.  M. McLEAN v. STATE BANK O F  McBEE ET AT.. 

(Filed 12 October, 1927.) 

APPEAL by defendant, State Bank of McBee, from Harris, J., at Feb- 
ruary Term, 1927, of HARNETT. 

Civil action to restrain the sale of a tract of land in Harnett  County 
until the claims of mortgagees, judgment creditors and the plaintiff, 
who alleges that  he has a contract to buy said land, can be determined 
and adjudicated. 

F rom a judgment overruling a demurrer interposed by the State 
Bank of McBee upon the ground ( I )  that  the complaint does not state 
facts sufficient to constitute a cause of action against said defendant, 
and (2)  that  there is a misjoinder both of parties and causes of action, 
the said demurring defendant appeals, assigning error. 

Y o u n g  & Y o u n g  for plaintif f .  
Hoy7e & HoyTe for defendamt, S t a t e  B a n k  of McBee .  

PER CURIAM. Without detailing the allegations of the complaint, 
which are quite lengthy, we are convinced from a perusal of the record, 
that the demurrer was properly overruled on both grounds. 

Affirmed. 
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J. T. MORTON v. G .  T. WALTON 

(Filed 12 October, 1927.) 

APPEAL by plaintiff from Sinclair, J., at April Term, 1927, of 
ONSLOW. Affirmed. 

N .  E. Day and Cowper, Whitaiker & Allen for plaintif. 
Summei-sill & Summersill and John D. Warlick for defendant. 

PER CURIAM. This was an action to recover damages for personal 
injury. The plaintiff alleged that the defendant was engaged as over- 
seer for the Onslow County road commission, and while building a cer- 
tain road negligently left a stump in it, and that the car in  which the 
plaintiff was traveling was driven against the stump, whereby the plain- 
tiff was injured. At the conclusion of the evidence the action was dis- 
missed as in case of nonsuit. We have carefully examined the record 
and are of opinion that i t  does not disclose a case of actionable negli- 
gence. The judgment is 

Affirmed. 

W. N. THOMAS v. BUS LINE. 

(Filed 19 October, 1927.) 

CIVIL ACTION, before H a r k ,  J., at March Term, 192'7, of CHATHAM. 
The plaintiff sued the defendant for negligently striking and damag- 

ing his automobile on a public highway. The defendant denied that it 
was negligent and pleaded contributory negligence of the plaintiff as a 
bar to recovery. 

There was a verdict for the plaintiff in the sum of $1'75. From judg- 
ment thereon the defendant appealed. 

W .  P. Horton for plaintiff. 
Siler & Barber for defendant. 

PER CURIAM. The record presents an issue of fact and no more. The 
plaintiff's testimony tends to show negligence on the part of defendant. 
The evidence of defendant tends to show contributory negligence on the 
part of the plaintiff. 

The charge of the court is not included in the record, and therefore 
it is presumed that the trial judge properly instructed the jury upon 
each and every phase of the law applicable to the facts. I n  this situa- 
tion the jury was the sole arbiter. 

Yo error. 



N. C.] FALL TERM, 1927. 799 

MRS. RUBY O'QUINN v. C. J. O'QUINN. 

(Filed 26 October, 1927.) 

CIVIL ACTION, before Bowie, Special Judge, at June Term, 1927, of 
LENOIR. 

The plaintiff instituted an action against her husband, the defendant, 
for alimony without divorce. Issues were submitted to the jury and 
answered in favor of the plaintiff. 

From judgment, awarding alimony and counsel fees, the defendant 
appealed. 

Sutton & Greene for plaintiff. 
Shaw & Jones for defendant. 

PER CURIAJI. The record presents an unfortunate marital disagree- 
ment and controversy culminating in a lawsuit. Both parties made out 
a good case. The charge of the trial judge is without reversible error. 
The evidence discloses an issue of fact only, and the jury, in the exer- 
cise of the function delegated to it by law, has found the facts against 
the defendant, and the judgment as rendered is 

Affirmed. 

GREENSBORO BANK AKD TRUST CO. v. B. S. ROYSTER ET AL. 

(Filed 26 October, 1927.) 

1. EquityJudgments-Findings of Fact. 
I n  a bill in equity the facts of the controversy should be made to 

appear on appeal. 

APPEAL by Greensboro Bank & Trust Company from Devin, J., at 
Chambers, 2 April, 1927. From GRANVILLE. 

A. W .  Graham & Son for Morton and Watkins, purchasers. 
Hester & Rooher for appellants. 

PER CURIAM. This was a motion in the cause made by S. V. Morton 
and R. C. Watkins to have the interest on the unpaid part of the pur- 
chase price of land remitted after 25 March, 1925. The purchasers 
alleged that the Greensboro Bank & Trust Company as commissioners 
sold them certain lands in Granville County, known as the Pitchford 
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land, a t  the price of $9,103.18; that the terms of sale were 15% cash, 
10% additional upon confirmation of the sale, and 75% in  three equal 
annual installments with interest at  6%-the purchasers to have the 
privilege of making payment at  an  earlier date; that they had made 
the initial payment of 25% ($2,275.80) ; that on 25 Narch,  192.5, they 
notified the bank's attorney that they had the money 011 deposit to pay 
the remainder due and that they would not pay interest after that  date. 
The deed was tendered them 10 January,  1927. The ~urchase r s  con- 
tended that they were liable for $6,827.38 with interest only from 25 
March, 1925. 

An answer was filed in  which the material allegations upon which the 
motion was based were denied. I t  was adjudged that thc1 conimissioner 
execute and deliver a deed to the purchasers upon their paying the bal- 
ance of the purchase money with interest thereon after 2.5 March, 1925. 
The commissioner excepted and appealed. 

The record comprises the allegatioiis upoii which the p~~rchase r s  based 
their motion and the answer thereto; and upon this record it was ordered 
that the interest be remitted as prayed. 

The judgment does riot coiitaiii such fiiidiiigs of fact acr are necessary 
to a final determination of the controversy. I n  equitade matters in 
which this Court has a right to find the facts i t  may do rro even if they 
have not been found by the lower court; but the record presents only 
matters of law and the facts should be set out in  the judgment. We 
therefore remand the cause without decision in  order that all the facts 
in reference to the negotiations between the purchasers and the commis- 
sioner may be found and embodied in the judgment. Bradley v. Jones, 
76 N. C., 204; Wed v. Everett, 83 N.  C., 685; Pearce v. Elwell, 116 
N. C., 595. 

Remanded. 

HUGH T. TYLER v .  ATLANTIC COAST L I N E  RAILROAD COAIFANY. 

(Filed 26 October, 1927.) 

APPEAL by plaintiff from Bond, J., a t  February Term, 1927, of NEW 
HANOVER. Affirmed. 

Hugh N .  Pace and Rogers & Rogws for plaintiff. 
Rounfree & Carr and L. J .  Poisson for defendant. 

PER CURIAM. The defendant was engaged in  the construction of a 
coal chute. (1 )  Plaintiff and three others were engaged in carrying 
wooden sills of ordinary pine covered with creosote, weighing 1,060 
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pounds, 16 to 18 feet long, 12 x 12, over soft and sandy ground and high 
embankments. two in  front and two behind. Lug hooks were used. The u 

negligence alleged was insufficient help, additional aid requested and 
refused by defendant. The plaintiff's back was injured by the heavy 
strain. ( 2 )  Following this plaintiff was ordered to work on another 
job handling a heavy iron roller 300 or 400 pounds weight. The negli- 
gence alleged was also insufficient help and additional aid requested and 
refused by defendant. Plaintiff alleges from the two causes of action- - 
able negligence he was permanently injured. Defendant in answer 
denies the material allegations of the complaint and alleges that at  the 
time of plaintiff's alleged injury it was engaged in  interstate commerce 
and the question of actionable negligence is regulated and controlled by 
the Federal Employer's Liability Act. I t  denied any negligence and 
pleads assumptiori of risk and contributory negligence. I t  was con- 
ceded that the actionable negligence, if any, was controlled by the 
Federal Employers' Liability Act. We have examined the record care- 
fully and the briefs of plaintiff and defendant. We  have heard the 
oral argument of the learned counsel in  the cause. From the testimony - 
of plaintiff and his witnesses we do not think the evidence sustains the 
allegations of the complaint of plaintiff alleging actionable negligence in 
the two particulars set out and sufficient to be submitted to a jury. 

At the close of the plaintiff's evidence the defendant moved for judg- 
ment as in case of nonsuit. C. S., 567. The court below granted the 
motion which we think correct i n  law. The judgment is 

Affirmed. 

CONSOLIDATED IKSURANCE ANI) REALTY COMPANY Y. PEART, 
MARTIN ET AL., AND J. B. WADDELL v. CONSOI>IDATED INSUR- 
ANCE AND REALTY COMPANY ET AL. 

(Filed 26 October, 1927.) 

APPEAL by J. B. Waddell from Sinclair, J., at  August Term, 1927, of 
DURHAM. 

Civil actions in  claim and delivery brought to determine the owner- 
ship and to recover the possession of a Dodge automobile, plaintiff in 
each suit asserting superior right to the property. 

The two cases were consolidated and tried as one, and resulted in the 
following verdict : 

"1. I s  the plaintiff, Consolidated Insurance and Realty Company, the 
owner and entitled to the possession of the Dodge roadster automobile 
in controversy ? Bnswer : Yes. 

51-194 
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"2. I s  the plaintiff, J. B. Waddell, the owner and ent.tled to the pos- 
session of the Dodge roadster automobile in  controversy? Answer : 

"3. What was the value of the Dodge roadster automobile in  contro- 
versy ? Answer : $1,000." 

From a judgment on the verdict i n  favor of the Con~jolidated Insur-  
ance and Realty Company, J. B. Waddell, plaintiff in the second action, 
appeals, assigning errors. 

William B. Gufhrie and Walter B. Bass for appsllani. 
Brazvley d Ganf f  for appellee. 

PER CURIAM. The fontroversy on trial narrowed itself to an issue 
of fact, determinable alone by the jury. A careful perusal of the record 
leaves us with the im~ress ion  that  the case has bien hoard and deter- 
mined substantially i n  accord with the principles of law applicable, and 
that the validity of the trial should be sustained. All matters in  dispute 
have been settled by the verdict, and no action or ruling on the part of 
the trial court has been discovered by us which we app&hend should be 
held for reversible error. The case presents no new question of law, or 
one not heretofore settled by our decisions; i.t only calls for the applica- 
tion of old principles to new facts. The verdict and jucgment must be 
upheld. 

No  error. 

D. I.. LATHAM ET AL. V.  JAMES H.  HARRIS, SHERIFF OF BEAUFORT COUNTY. 

(Filed 26 October, 1927.) 

APPEAL by plaintiffs from judgment of Midyette, J., rendered at  
Chambers, on 3 September, 1927. Affirmed. 

Plaintiffs by this action seek to have defendant, sheriff of Beaufort 
County, restrained and enjoined from enforcing in  his county a criminal 
statute-chapter 349, Public-Local Laws 1925-against them and others 
who have violated or who may hereafter violate its PI-ovisions, upon 
their allegation that said statute is void and unconstitutjonal. 

From judgment dissolving a temporary restraining order theretofore 
issued, and dismissing the action, plaintiffs appealed to the Supreme 
Court. 

Ward & Grimes for plaintiffs. 
Attorney-General Brummitt  and Assistant Attorney-General Y a s h  

and Harry McMullan for defendant. 
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PER CURIAM. Plaintiffs, by this action to restrain and enjoin de- 
fendant, sheriff of Beaufort County, from 'enforcing a criminal statute 
in said county, seek to present for decision the question as to the con- 
stitutionality of the statute. I t  has been repeatedly held that this can- 
not be done. Moore v. Bell, 191 N. C., 305, and cases therein cited. 
There are no sufficient allegations in the complaint that property rights 
of plaintiffs are or will be affected by the enforcement of the statute to 
bring the action within the principle recently restated in Angelo v. 
City of Winston-Salem, 193 N .  C., 207. 

The temporary restraining order was improvidently made. The judg- 
ment dissolving this order and dismissing the action is 

Affirmed. 

JANIE GILL,  ADMINISTRATRIX OF MARTHA GILL, V. CEASES' 
LUNCH SYSTEM, INC. 

(Filed 26 October, 1927.) 

APPEAL by plaintiff from Sinclair, J., at May Special Term, 1927, of 
DURHAM. 

Brawley & Gantt for plaintift'. 
Fuller, Reade & Fuller for defendant. 

PER CURIAM. This was an action for the recovery of dcmages for the 
death of the plaintiff's intestate alleged to have been caused by her 
eating unmliolesome food negligently provided in the defe~idant's cafe- 
teria. At the close of the evidence the action was dismissed as in case 
of nonsuit. The judgment is affirmed on the authority of Lamb v. 
Boyles, 192 N .  C., 542. See annotation in 49 A. L. R., 592. 

Affirmed. 

E. F. SHUTT, ADMINISTRATOR, V .  REYNOLDS-LYBROOI FARM. 

(Filed 2 November, 1927.) 

, ~ P P E A L  by plaintiff from Halrding, J., at March Term, 1927, of 
FORSYTH. 

Civil action in tort to recover damages for the death of plaintiff's 
intestate, alleged to have been caused by the wrongful act, neglect or 
default of defendant. 
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Eugene Shutt, a man 34 years of age, had worked on defendant's 
farm for more than ~ e v e n - ~ e a r s  and had been foreman of the place 
about three and one-half years, when on 29 September, 1923, while 
disking a field with a caterpillar tractor, preparatory to sowing grain, 
he was mortally injured in  a fall beneath the tractor as i t  ran too near 
a ditch, the bank giving way and causing the tractor to turn over. 

I t  is not alleged that the tractor was defective. Plaintiff bottoms his 
action on the alleged circumstance of negligence in that the defendant 
failed to warn the deceased of the soft ground and the danger of running 
too near the ditch. 

At the close of plaintiff's evidence the defendant lodged a motion fo r '  
judgment as in case of nonsuit, which was allowed. Plaintiff appeals, 
assigning error. 

Wallace & Wells and Benbow, Hall & Benbow for pllzintiff 
Manly, Hendren & Womble for defendant. 

PER CURIAM. Plaintiff's intestate was the victim of an unfortunate 
accident, but the evidence fails to disclose any liability on the part of 
the defendant. 

Affirmed. 

C. H. SCALES v. R. E. WALL. 

(Filed 9 November, 1927.) 

APPEAL by defendant from Harding, J., at June Term, 1927, of 
ROCKINGHAM. NO error. 

Action to recover upon accounts for supplies sold and delivered by 
plaintiff, a merchant, to tenants of defendant, a landlord. Plaintiff 
alleged that prior to the sale and delivery of said supplies defendant 
agreed to pay for same; this allegation was denied by defendant. The 
issue was answered by the jury in accordance with the contention of 
plaintiff. 

From ju'dgment upon the verdict defendant appealed to the Supreme 
Court. 

Swink,  Clement & Hutchins for plaintiff. 
McMichael & McMichael and Manly, Hendren d M'omble for d e  

f endant. 

PER CURIAM. The only matter involved in the controversy which is 
the subject of this action is whether or not defendant agreed, prior to 



N. C.] FALL TERM, 1927. 805 

the sale and delivery of supplies to his tenants, to pay  lai in tiff for 
same. There was evidence tending to support the contention of each of 
the parties with respect to this matter. This evidence was submitted to 
the jury, who returned a verdict for the plaintiff. We find no error, 
and the judgment is affirmed. 

Defendant's motion, made in this- Court for a new trial, for newly 
discovered evidence is denied. I t  appears from the affidavits filed up011 
the hearing of this motion, that the evidence which defendant alleges he 
has discovered since the trial, is merely cumulative. At best it tends 
only to contradict the plaintiff and to corroborate the defendant, both 
of whom testified at the trial. See Alexander v. Cedar Works, 177 
N .  C., 536. The rule there stated is as follows: "The Supreme Court 
will not order a new trial for newly discovered evidence that is merely 
cumulatire, or without probability that the result will thereby be 
changed." 

Y L o error. 

ATWATER v. HUGHES a m  CBOTTS 

(Filed 9 November, 1927.) 

CIVIL ACTION, before Midyette, J., at Narch Term, 1927, of DURHAM. 
Plaintiff brought suit against the defendants on a promissory note. 

The defendants alleged that thr note as drawn was payable one year 
after date, whereas there was an agreement between the parties that it 
should be payable three years after date, and asked for reformation of 
the note upon the ground of fraud, and as a cause of action against the 
plaintiff, set up a counterclaim for damages arising from misrepresen- 
tation in a sale of timber made by the plaintiff to the defendants, said 
note being part of the purchase price. 

Issues of fraud and damage were submitted to the jury and answered 
against the defendants and in favor of the plaintiff for the face amount 
of said note with interest thereon. 

From judgment upon the verdict the defendants appealed. 

McLenrEon & He.drick for plaintiff. 
Me1 J .  Th-ompson for defsndunts. 

PER CURIAM. This record presents solely and exclusively a question 
of fact. The cause was submitted to the jury upon a charge totally free 
from error. A consideration of the entire record unerringly leads to 
the conclusion that the rights of the parties have been determined in 
accordance with law. 

No error. 
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J. A. BOLICH, JR., ET AL. V. T. D. TYACK. 

(Filed 9 November, 1927.) 

APPEAL by defendant from Warding, J., at May 'Term, 1927, of 
FORSYTH. 

Civil action to recover penalty for usury, tried in the Forsyth County 
Court on the following issues : 
"1. 3 i d  the defendant knowingly take, charge and receive from the 

plaintiffs a greater rate of interest than six per cent per annum, on a 
loan or forbearance of money, as alleged i n  the complaint? Answer: 
Yes. 

"2. I s  the plaintiffs' cause of action barred by the statute of limita- 
tions ? Answer : No. 

"3. I n  what amount, if any, are the plaintiffs entitled to recover of 
the defendant, as penalty for usury? Answer: $4,362.92, with interest 
from 4 June, 1925." 

On appeal to the Superior Court the judgment of the county court 
was upheld, and from this ruling the defendant appeals, assigning 
errors. 

Fred M .  Parrish for plaintiffs. 
Manly, Hendren & Womble for defendant. 

PER CURIAM. The controversy on trial narrowed itself to issues of 
fact, determinable alone by a jury, A careful perusal of the record 
leaves us with the impression that the case has been heard and deter- 
mined substantially in accord with the principles of law applicable, and 
that the validity of the trial should be sustained. All matters in dispute 
have been settled by the verdict, and no action or ruling on the part of 
the trial court has been discovered by us which we apprehend should be 
held for reversible error. 

There is a sharp conflict in the evidence on the issue of liability, but 
this was purely a question of fact; the jury has determined the matter 
against the defendant; there is no reversible error appearing on the 
record; the exceptions relating to the admission and exclusion of evi- 
dence, and those to the charge, must all be resolved in favor of the 
validity of the trial; the case presents no new questions of law, or one 
not heretofore settled by our decisions; it only calls for the application 
of old principles to new facts. The verdict and judgment must be 
upheld. 

Affirmed. 
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A. T. JULIAN v. CITY O F  WINSTON-SALEM ET AI.. 

(Filed 16 Xorember, 1927.) 

Appeal and Error--Divided Court-Law of the Case. 
Where one of the Justices of the Supreme Court takes no part in  the 

decision of the case, and the other four are equally divided in their 
opinion, the judgment of the lower court is the law of the case, but not 
to be regarded as a precedent. 

APPEAL by defendants from Harding, J., at May Term, 1927, of 
FORSYTH. 

W .  R. Dalton for plaintiff. 
Fred 31. Parrish for defendants. 

PER CURIAM. One member of the Court not sitting and the others 
being equally divided in opinion, the judgment will not be disturbed, 
but the decision will not become a precedent. 

N o  error. 

PAGE TRUST COMPANY AND S. 0. BAUERSFELD, RECEIVERS OF THE 

BANK OF HAMLET, V. R. LEVIN, H. LEVIN AR'D J. LEVIN,  COPARTNERS, 
TRADIKG A S  R., H. A N D  J .  IJEVIN. 

(Filed 16 Sovember, 1927.) 

APPEAL by plaintiff from Lyon, Special Judge, at  March Term, 1927, 
of RICHMOND. 

Civil action to recover balance alleged to be due on promissory note. 
Defendants claimed a set-off to the amount of moneys had on deposit 

i n  the Bank of Hamlet a t  the time of its closing. 
Upon the facts found by the judge, by consent, sitting as both judge 

and jury, a tr ial  by the latter being waived, judgment was entered for 
the defendants for the excess of the amount on deposit over the balance 
due on the note in suit. Plaintiffs appeal, assigning error. 

R y n u m  & Henry for plainfilffs. 
W .  R. Jones for defendanfs. 

PER C ~ R I A M .  The case is controlled by what was said in Coburn v. 
Carsfarphen, ante, 368, 139 S .  E., 596; W i l l i a m  v. Coleman, 190 
N. C., 368, 129 S. E., 818, and Dauis v. J I f g .  Co., 114 N. C., 321, 19 
S. E., 371. The judgment must be upheld on authority of these cases. 

Affirmed. 
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STATE v. W. C. MICKLE A X D  CARL HIIJ..  

(Filed 23 November, 1927.) 

APPEALS by defendants from Townsend, h'pecial Judge, at  May Spe- 
cial Term, 1927, of FORSYTH. No error. 

Criminal actions against defendants, in which each was charged with 
the wilful and unlawful operation of an  automobile on a public high- 
way in this State were, by consent, consolidated for trial. 

From judgment on the verdict in each actioii defendants appealed to 
the Supreme Court. 

Attorney-General Brummitt and Assistatlt Attorney-G,?neral Nash for 
the State. 

M .  L. Mot f ,  Jr., for defendants. 

PER CURIAM. Upon their appeal to this Court both defendants rely 
upon assignments of error based on exceptions to the refusal of the 
court to allow their motions for judgmcnt as of nonsui-. C. S., 4643. 
These assignments of error are not sustained. The evidence was prop- 
erly submitted to the jury and tended to show that  each of the defend- 
ants operated an  automobile on a public highway in this State, wilfully 
and recklessly, i n  violation of C. S., 2618. There i s  no error in the 
judgment that  each defendant be confined in the county jail of Forsyth 
County for thir ty days, with capias to issue upon motion of the Solicitor 
for t h e  State, etc. C. S., 2599. 

No  error. 

CH1,OE TIKSLEY v. CITY O F  WINSTON-SAT.EX. 

(Filed 23 November, 1927.) 

CIVIL ACTIOX before Finley, J . ,  at  February Term, 1927, of FORSYTH. 
This was a civil action for damages for  personal injury sustained by 

plaintiff by reason of slipping into an unco~ered or unguarded hole or 
excavation on North Elm Street. There was judgment fnr the plaintiff 
and the defendant appealed, assigning errors. 

IYallace & Wells for plaintiff. 
Fved 41. Parrish for defendant. 

PER CURIAM. This case was considered by the Court .upon a former 
appeal, which is reported in 192 N .  C., p. 597. This  decision becomes 
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Bus LINE u. T R A N ~ ~ F E R  CO. ; SPARKS 1). SPARKS. 

the law of the case so f a r  as  t h e  subsequent t r i a l  is  concerned. LYobles 1 ' .  

D a w n p o r t ,  lSq5 N. C., 162;  J I f y .  Co. 1 % .  I fodg ins ,  192  N. C'., 577. 
. l f ter  a ca r r fu l  examination of the  record and briefs of counsel fo r  thc 

parties, the  court  is of t h e  opinion t h a t  110 e r ror  of l aw was comni t ted  
upon the t r ia l ,  and  the judgment of the  t r i a l  court is  upheld. 

N o  error .  

CIIdI(L0TTE-COSCOIID BUS LINE v. GIBBONS TRANSFER COMPANY. 

.IITEAL by defendant f r o m  Schcnck ,  J., at  February  T r r m ,  1927, of 
C A B A R R ~ .  90 error .  

Harfsc l l  B N a r f s e l l  for p l a i n t i f .  
P. I fT. G a d a n d  and .I rrrzfic7d. A-l rnzfidd, iCherrin d? Barnhard f  for 

defendant .  

PER CI RIAX. T h e  plaintiff brought suit to recovcr clamages f o r  
i n j u r y  to  its bus alleged to have  been caused by the defendant's negli- 
gence. The defendant answered, denying the plaintiff's allegations, and 
set u p  a cross-action for  the recovery of damages against the  plaintiff. 
T h e  alleged causes arose f rom a collision on  a public highway between 
the  plaintiff's bus and the defendant's moving van. Alppropr ia te  issues 
werr  submitted upon both causes and  were a n w e r e d  i n  fa\-or of the 
plaintiff. 

W e  find upon a n  examination of the  record tha t  the  controrersy 
between t h r  parties has  been tried and  determined i n  substantial com- 
pliance with the coritrolling principles of l aw and tha t  t h e  apprl lant  h a s  
shown no sufficimt cause for  our  dis turbing the  verdict o r  the  judgment. 

N o  error .  

J .  ( ' .  SPARKS r .  .JOHS SPARKS .\xu \TIFF. 

(Filed 7 Decembr, 1927.) 

1. Deeds and Conveyances-Conditions-Conditionditiotw Precedent-Issues. 
A grantor in a deed having a condition precedent, in  an action to re- 

cover land for condition broken has the right to have the issue of rents 
and profits submitted to tlir jury. n l i c~ l i  there is rridence thereof. 



2. Appeal and Erro1~Harmless Error--Instructions. 
A party cannot take advantage of an error committed in his favor. 

3. Same. 
A11 instruction of the lower court will not be held for error unless it is 

made to appear that a different verdict might have been rendered. 

APPEAL by defendants from Moore, J., a t  Ju ly  Term, 1927, of YAN- 
CEY. Modified and affirmed. The  verdict was as follows: 

1. Did the  plaintiff execute deed as alleged in  the  complaint and ad- 
mitted in  the answer? Answer : Yes. 

2. H a s  the defendant complied with the conditions named in said 
deed ? Answer : No. 

3. I s  the defendant in the unlawful and wrongful possession of the 
lands mentioned in said deed? Answer: Yes. 

R. W .  Wilson and Watson, Hudgins, Watson & Fouts for plaintif. 
Pharles Hutchins for defendant. 

PER CURIAM. On 11 August, 1926, the plaintiff exl3cuted a i d  de- 
livered to the defendants a deed for 50 acres of land. At that tirne the 
plaintiff, father of the defendant J o h n  Sparks, was seventy-nine years 
of age. I n  the premises of the deed is this clause: "Witnejseth : That the 
said J. C. Sparks for and in  consideration of the love and affection he 
has for his son, John  H. Sparks, and for the further consideration, 
which consideration is a condition precedent to the ultimate vesting of 
the title to the lands hereinafter conveyed and a condition running with 
this deed as long as the said J. C. Sparks may live, that ihe said parties 
of the second par t  shall fully and amply care for the said J. C. Sparks 
during his old age and as long as he  shall live by feeding, clothing, 
providing fuel, and nursing him in sickness, and fully and amply caring 
for him in sickness and in health during his life time, has given, granted, 
bargained, sold and conveyed, etc." 

We find no error for which the verdict should be set aside. By the 
terms of the deed the support 'of the plaintiff is a condition precedent 
to the ultimate vesting of the title. Nunnery v. Carter, 58 N .  C., 370; 
Laper v. Rowland, 62 N .  C., 143. The reference to the "evidence of the 
plaintiff in his contentions," if error, could hardly have misled the jury 
in view of the specific instructions that the burden was on the plaintiff 
to show by the greater weight of the evidence that  the conditions set forth 
in the deed had not been complied with and that he was entitled to have 
the issues answered in his favor. The later instruction as to the degree 
of proof was an error against the plaintiff, of which the defendant can- 
not take advantage. 
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There is error, however, in the judgment. Neither of the issues has 
any reference to the rents or to the amount received from the sale of the 
telephone poles, and we find no evidence of the defendants' consent to this 
part of the judgment. I n  fact they excepted. The  plaintiff is not pre- 
cluded from having proper issues submitted to the jury for the determi- 
nation of these questions. The  judgment is thus 

Modified and affirmed. 

JAY C H A P M A S  r. C. F. LISERISRRY el' .%I.. 

(Filed i December, 19 ' . )  

APPEAL by defendant, C. F. Lineberry, from order of McElro!l,  J., 
a t  September Term, 1927, of ALEXAKDER. Affirmed. 

Motion by defendant, C. F. Lineberry, to set aside judgment rer~dered 
antl rerdict returned in  this action at Xarch  Term, 1927, of Superior 
Court of Alexander County, for that  same were irregular and were due 
to the excusable neglect of defendant to appear and defend the action. 
Defendant alleges that he has a ineritorious defense. 

From order refusing to allow the inotion defendant appealed to the 
Supreme Court. 

F.  J .  XcDuf i e  and J .  H .  Burke for plaintiff. 
W .  M.  Allen and W.  C. LiTewland f o ~  dcfendanf .  

PER CL~XIA~-c. Upon the facts found by the judge, upon the hearing 
of the motion, we find no error in his order refusing defendant's motion. 
Both complaint and answer had been duly filed prior to March Tcrm, 
1927, and the action was docketed for trial at said term. This term 
was held in accordance with the provisions of the statutes relative to 
terms of the Superior Courts to he held in the sereral counties of the 
State. Defendant's failure to attend antl defend the action at the 
March Term cannot, upon the facts found, be held excusablc. 

Issues were submittrd to a jury, and plaintiff offercd evidence from 
which the jury returned the verdict under instruction of the court. This 
verdict supports the judgment. If thrre was error defendant's rcw~rdy 
Jras by appeal and not 1,y motion to set aside the judgment and ~ c r d i c t .  
TTe find no error, and the order is 

Affirmed. 
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(Filed 7 December, 1927.) 

APPEAL by defendants from Schench., J., at June Special Term, 1927, 
of MONTGOMERY. 

Civil action brought by Florence E. McCaskill against the adminis- 
trators of her father's estate to recover on contract or guantum meruit 
for services rendered defendants' intestate over a period of three years 
immediately prior to his death. 

Upon denial of liability and a counterclaim set up for board and 
lodging of plaintiff's three small children during the time she was at 
defendants' intestate's home, the jury returned the following verdict: 

"1. What amount, if any, is the plaintiff, F. E. MlcCa,skill, entitled to 
recover of the defendants, J. C. McCaskill et al., administrators of 
A. B. McCaskill, deceased? A. $1,620. 

"2. What amount, if any, are the defendants, J. C. hCcCaskil1 et al., 
administrators of A. B. McCaskill, deceased, entitled to recover of the 
plaintiff, F. E. McCaskill? Answer : $864." 

From a judgment on the verdict in  favor of plaintiff for the differ- 
ence between the amounts set down as answers to the first and second 
issues, the defendants appeal, assigning errors. 

B. S. Hurley and Brittain, Brittain & Brittain f o r  plaintift'. 
R. T .  Poole and H.  F. Seawell & Son for defendants. 

PER CURIAM. The controversy on trial narrowed itself to issues of 
fact, determinable alone by a jury. No reversible error has been made 
to appear on any of appellants' exceptive assignments of error. The 
verdict and judgment, therefore, will not be disturbed. 

No error. 

C. D. BUCHANAN v. B. & D. COACH LINE. INC., ET AI,. 

(Filed 7 December, 19'27.) 

APPEAL by defendant, B. & D. Coach Line, Inc., from Parker, J., at 
June Term, 1927, of MCDOWELL. 

Motion to set aside judgment rendered on a verdict awarding the 
plaintiff $500 as damages in a suit for personal injuries, at the Spring 
Term, 1927, McDowell Superior Court. Motion denied, and defendant 
appeals. 
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J f o r p n  h Raglund for plaintiff. 
Tt7alfer C. Feimster and Hesfer h Rooker for defendant, 11. B D. 

Coach Line. In€. 

PER C ~ R I A M .  This is  an appeal by the defendant, B. 6: D. ('oach 
Line, Ilie., from a refusal to set aside a judgment awarding plaintiff 
damages for personal injuries sustained while a passenger in  one of the 
defendant's busses, on 8 November, 1926. The  judge found that the 
defendant had a meritorious defense, but that  it had shown 110 "mis- 
take, inadrerte~ice, surprise or excusable neglect" in allowing judgment 
to be taken in the action. C. S., 600. 

Vp011 the facts found by the tr ial  court and embodied in the juclg- 
ment, we see no valid reason for disturbing his ruling on the niotio~i. 
Cahoon 1 . .  Ilrinkley, 176 N .  C., 5, 96 S. E., 650. I t  would serve no 
useful purpose to set out thc judgment in full. 

Affirmed. 

J. E. CECIL v. F. G. BARBEE. 

(Filed 7 December, 1927.) 

* ~ P P L A L  by defendant from Parkrr. J . ,  at May Term, 1927, of GI-11.- 
FORD. Affirmed. 

Action to recover balance due 011 building contract. Defcr~clant 
denies that  hc is indebted to plaintiff in the sun1 alleged in the com- 
plaint;  he pleads counterclaims, upon which he demands judgment 
against plaintiff. The action was referred to a referee for trial. 

From judgment overruling defendant's exceptioris to the report of the 
referee, and sustaining said report, defendant appealed to the Supreme 
Court. 

Gold & York for plaintiff. 
Rm'f fain, Britfain d Britfain for defendant. 

PER CURIAM. Upon an examination of the record on this appeal, 
and a consideration of the briefs filed in this Court by both parties, we 
find no error. The  action ariscs out of controversies as to facts only; 
the findings of the referee are sustained by the judge. The evidence 
offered a t  the tr ial  before the referee is not set out in the case on appeal. 
I t  must be presumed that there was evidence tending to prove the facts 
found by the referee and approved by the judge. 

Upon these findings of fact there is no error and the judgment is 
Affirmed. 
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ADA LAhlBETH V. R. J. REYNOLDS TOBACCO COMPANY. 

(Filed 14 December, 1927.) 

CIVIL ACTION, before Hatrding, J., at July  Term, 1927, of DAVIDSON. 
The testimony tended to show that the plaintiff was employed by the 

defendant to feed and operate a cigarette packing machine and that 
she was required to "keep it clean and brush it off at  4 o'clock and keep 
it clean from cigarettes." The plaintiff testified that she was never 
told to stop the machine or how to stop i t  when i t  became necessary to 
clean it. That in attempting to clean the machine while in motion a 
cup on the machine hit her hand and knocked it in the machine, cutting 
off the end of her right index finger. 

Issues of negligence, contributory negligence, assumpiZion of risk and 
damages were submitted to the jury and answered in  favor of plaintiff. * From judgment of the court upon the verdict the defendant appealed. 

Wallace & Wells  and Phil l ips & Bowers f o r  plaintiff. 
Raper & Raper and E a d e  McNichael f o r  defendant. 

PER CURIAM. The record presents issues of fact only. These issues 
were submitted to the jury upon a correct charge to which no exception 
was taken. A perusal of the case convinces us that no error was com- 
mitted in the trial, and the judgment is affirmed. 

No error. 

W. E. WOOTEN v. B. F. HUNTLEY FURNITURE COMPAKY. 

(Filed 14 December, 1927.) 

APPEAL by defendant from L y o n ,  Special Judge, at September Term, 
1927, of FORSYTH. 

Civil action to recover damages for an alleged negli,gent injury, re- 
sulting in the loss of plaintiff's right eye and other personal injuries, 
tried in the Forsyth County Court on the usual issue13 of negligence, 
contributory negligence and damages, and resulting i n  a verdict and 
judgment for the plaintiff. 

On appeal to the Superior Court all exceptions were overruled, and 
the judgment of the county court upheld and affirmed. From this 
judgment the defendant appeals, insisting on the exceptions taken to 
the trial, which were overruled in the Superior Court. 
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Tl'allace (e. Wells  for plainfiff .  
Manly,  Hendren (e. Womble  for defendant. 

PER C ~ R I A M .  A careful perusal of the record leaves us with the im- 
pression that the case has been heard and determined substantially in 
accord with the principles of law applicable, and that  the rulings of the 
Superior Court should be upheld. The  appeal presents no new ques- 
tion of law, or one not heretofore settled by our decisions; it only calls 
for tlie application of old principles to new facts. 

Alffirn~ed. 

THOBIAS A. C'ROOJI v. J .  N. BRYANT 

(Filed 14 December, 7W27.) 

. ~ P P E I I .  by defendant from Bond,  J., at February Term. 1927, of 
YEW HAKOVER. 

C i ~ i l  action brought by plaintiff, a broker, to recover of defendant, 
owner, commissions for tlie sale of a lot of land alleged to be due 
under a contract of agency. 

Upon denial of liability and issue joined, the jury returned the fol- 
lowing verdict : 

"Is the defendant Bryant indebted to the plaintiff Croom, and if so, 
i l l  what amount? L l n s ~ ~ ~ r  : Yea, to amount as set out in complaint." 

Froin a judgment on tlic verdict in favor of the plaintiff and against 
the defendant for $587.50, the amount demanded in the complaint, the 
drfendant appeals, assigning errors. 

J .  G. XcPormick for plaintiff. 
Saithan Cole and IT'. F. Jones for defendant. 

PER C U R I ~ ~ .  The contract of agency is not seriously questioned, 
though it is contel~clctl that the poncr of agency, being revocable as it 
was not couplcd a i t h  an interest, was rcloircd before the plaintiff pro- 
tlurccl a purchaser ready, able and willing to  take the property, a11c1 
d o  did later purchase it direct from the owner, defmdant herein. This 
w n s  purely a question of fact which tlic jury has tletrrmiiicd in faror  
of the plaintiff. The  law of tlie case is settled in Auction Co. 21. Br i t f a in ,  
182 1. C., 676, 110 S. E., 82;  Aousc n. Abrll,  ibid., 619, 109 S .  E., 577;  
-1 /lcoc.X 1 % .  T I o p i ~ ,  ih i t l . .  105, 108 S. E., 43-1. 
U I o error. 
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-- 

PRITCHABD V .  DRYZER; XEWTON, ADMX., 2). TOBACCO CO. 

ARTHUR T. PRITCHAHD ~ s u  GEORGE L'lIITCHARI) v. JACK DRYZER. 

(Filed 14 December, 1927.) 

APPEAL by defendant from Shaw, J., at March Term, 1927, of BUN- 
COMBE. No  error. 

George M .  Pritchard for plainti f .  
Weaver & Pa~tla for defendant. 

PER CURIAM. Plaintiffs brought suit to recover the amount alleged 
to be due by the defendant upon a written contract executed by the 
parties on 27 February, 1926, under the terms of which the plaintiffs 
were to convey and the defendant was to purchase c e ~ t ~ i n  real estate 
therein described. Pertinent issues were submitted to the jury, and upon 
the verdict judgment was rendered for the plaintiffs. 'The controversy 
turned chiefly upon issues of fact which, under proper instructions, 
were determined against the defendant. I n  our opinion the case was 
tried in compliance with the law, a i d  me see 110 valid reason for dis- 
turbing the judgment of the court. 

No error. 

MARY E. NEWTON, ADMX., v .  LIGGETT & MYERS TOBACCO COMPANY. 

(Filed 21 December, 1927.) 

Removal of CausetiPetition-Amendments. 
Amendments to a petitiou for removal of a cause from the State to the 

Federal Court does not defeat movant's right when morion to amend is 
made in apt time. 

APPEAL by plaintiff from Midyette, J., at March Term, 1927, of 
DUKHAM. Affirmed. 

Action to recover damages for wrongful death. Upon petition of the 
nonresident defendant, the action was removed from the Superior Court 
of Durham County to the District Court of the United States for the 
Eastern District of North Carolina, for trial. 

From the order of removal, plaintiff appealed to the h p r e m e  Court. 

McLendon & Hedrick for plaintiff. 
Fuller, Read & Fuller for defmdant.  

PER CURIAM. The summons in this action was returnable before the 
clerk of the Superior Court of Durham County on 19 February, 1927. 
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Plaintiff filed her verified complaint prior to such return day. The 
norlresident defendant filed its petition for removal on 3 March, 1927, 
prior to the expiration of the t i m e  fixed by statute for filing a n s w r  
to the complaint. Upon the hearing of this petition by the clerk, i t  was 
denied. The  petitioner appealed from the order of the clerk denying its 
petition to the judge. 

This  appeal was heard by the judge on 11 March, 1937, during the 
,\larch Term of court. Petitioner then moved for leave to arnenil its 
petition. This  motion was taken under consideration by the judge, who 
alloned same 011 1 9  March, 1927. Petitioner thereupon filed its amended 
potitioli, and plaintiff duly excepted. 

Cpon tliu l ieari l~g of the amended petition, the judge signed the order 
of removal, and plaintiff again excepted. Plaintiff's assignments of error 
upon her appeal to this Court are based upon these esceytior~s. Neither 
of these assignments of error can be sustained. The motiou for leave to 
amend mas made prior to the expiration of the time to answer, and was 
allowed thereaftel. by the judge, during the term of court. For  the 
purposes of the motion for relnoval, i t  must be taken that the amended 
petition was filed as of the date of the motion to amend, which was prior 
to the expiration of the time allowed defendant by statute to file answer 
to the complaint. 

The  amended petition is substantially the original petition as filed be- - 

fore tllc clerk. The  order of removal upon the original petitloll is sup- 
ported by Crisp  v. Champion Fibre Co., 193 N. C., 77, 136 S. E., 239, 
and by Cox u. L u m b e ~  C'o., 193 N.  C., 28, 136 S. E., 254. The amended 
petition is but a restatenmnt of the grounds for removal. The  principles 
to be applied upon consideration of a motion for remoral from the State 
to the Federa lCour t  of an  action pending in the State court, are well 
settled; they were correctly applied by the judge upon the facts set 
forth in the petition in this case. The  order is 

Affirmed. 

(Filed 21 Dei.ernber, 10'27. ) 

Government-Actions-Segligenc~. 

An actiou for damages ctuinot he mnilitaincd against third l)artx u s i ~ ~ g  
jiovernmellt labor n-lien ~ ~ e g l i g e ~ ~ c e  :~lleycd is that occurring in governmo~lt 
colltrol. 

APPEAL by plaintiff from Parker, J., at  Ju ly  Term, 1927, of Bus-  
coarBE. Affirmed. 

2-194 
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Vonno L. Gudger and A. Hall Johnston for plaintiff. 
Iiitchin (e. Kitchin and Mark W .  Brown for defendant. 
Cocke & Cocke for State's Prison. 

PER CURIAJI. The defendant's, appellee's, statement of this action is as 
follows: "Plaintiff seeks to recover damages which plaintiff claims he 
sustained because the State's Prison authorities quarterrd convicts in tlie 
vicinity of plaintiff's home under contracts with defendant for the work- 
ing of the convicts in  a quarry of defendant, and for alleged nuisances 
committed by the convicts while under the exclusivt: control of the 
State. The court below sustained the motion for judgment of nonsuit 011 

tlie ground that  the deferidant was not responsible for such nuisaiices 
when i t  had no authority over the convicts or the camp where they were 
quartered." 

From a careful inspection of the record, we are of the opinion that the 
facts set forth in  defendant's statement are  substantially correct and the 
lam as declared by the court below well settled in this jurisdiction. I t  
was a hardship on plaintiff, but no legal wrong of defendant. I t  goes 
without saying that  State authorities should exercise due care in the 
performance of governmental functions, but for the fadure, in cases of 
this nature, no liability attaches. The plaintiff has failed to show that  
any liability attaches to defendant in  this action. Moody v. State Prison, 
128 S. C., 11. 12. See Jenkins v. Grifith, 189 X. C., 633, where a wealth 
of authorities are cited. The judgment below is 

Affirmed. 

BOARD OF ROAD COhlJIISSIONERS O F  TRANSYLVANIA COUNTY ET AL. 

v. BOARD O F  COMMISSIONERS OF TRANSYLVANIA COUNTY ET AL. 

(Filed 21 December, 1927.) 

Appeal and Error-Mandamus-Record-Findings of Fact-Remand. 
Sufficient facts must npI)ear of record in appeal i.!l proceedings for 

mandamus. 

APPEAL by defendant from Schenck, J., at  Chambers, 3 September, 
1997. Remanded. 

Action for writ uf mandan~us,  to compel defendant board to levy a tax 
sufficient to raise the amount of the budget filed with defendant board 
by plaintiff, for the collstruction and maintenance of public roads ill 
Transylvania County during the ensuing year. 

From judgment in accordance with the prayer of the plaintiff, defcnd- 
ant  appealed to the Supreme Court. 
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IF. E. Breece and Y less ,  l t ' inborne, Pless cC. Proctor for plai,zfifjl 
Ralph Fisher. for defendant. 

PER CLRIAM. This  action arises out of a controversy between plain- 
tiff a i d  defendaiit as to the amount of money required for the construc- 
tion a i ~ d  rnaiiitenance of the public roads of Transylvania County, for 
the year 1927-28. Both plaintiff and defendant filed affidavits to be con- 
sidered on the hearing before the judge; sustaining their respective con- 
tentions as  to the facts involved in  the controversy. The  judge, howel er, 
has fou~ id  no facts upon which to base his judgment. Serious questions 
of law are discussed i11 the briefs filed in this Court, some of nhich, a t  
least, do not seem to be raised by tho record. We cannot proceed to a 
consideratioil of these questio~is of law, in the absence of a finding by 
the judge of the facts i n v o l d  in the controversy. U r i t t  v. Board of 
Cu)wassers, l i d  N .  C., 797. There was 110 error in the denial by the 
judge of defendant's d e m d  for a trial by jury, but this being an actiol~ 
for a n r i t  of malidamus the judge slioultl find the facts a i d  embody liis 
findings ill his judgment. 

The  actio~i is, therefore, remanded to the Superior Court of Traiisyl- 
valiia C '?u~~ty ,  to the end that  the facts iinolvetI ill the controversy niay 
bc found, slid made to appear pro1)erly in the record. It is so orderctl. 

Reniaiided. 

(Filed 21 Ucceml~er, 1927.) 

Deeds and Conveyances-Development of Lands-Jlaps-Lots-Reserr.z- 
tion of Lot. 

1,:ffcct of owner rrserriqg eertaiu lot for tlic benefit of grantees ill 

deeds coutaining restrictions in clevelopilig certniu lniitls by sale in to  
separate lots. 

APPLAL by defendants from S h a w ,  J., at  April Term, 1927, of BLK- 
coarns, continui~ig a temporary restraining order to the filial Ilearing. 

The judgment co~itains the f o l l o ~ ~ i n g  recital of facts: "That the 
plaintiffs are tlie owners of property situated on both sides of Jeffress 
A\ enue in Biltmore X a r d ,  Buiicombe Comity, State of Sort11 Carolina; 
that  the plailitiffs derived their title by mesne conveyances from thc 
d f~ fcndmt ,  Mayo Carlalid; that  the defendant, Xayo  Carland, in August. 
1921, subtlir-idetl a ~ i d  platted said property into lots mid laid off on said 
illat the snit1 Jcffrcss L l x c u ~ ~ e  and registered, or liad registered, the said 
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plat in  the office of the register of deeds, in Book 2, page 79; that at 
the extreme eastern end of Jeffress Avenue on said plat and between the 
said eastern end of Jeffress Avenue and the eastern property line of said 
subdivision, the said Mayo Carland left a small strip of land, approx- 
imately 15 feet by 30 feet, and made on said small strip of land on said 
plat an entry in  the following words: 'This space reserved by owner, 
Avenue stops here." That the said Mayo Carland sold all the lots on said 
plat with reference to said plat and referred to said plat in the deeds 
therefor; that he made, or cau;ed to be made, a public announcement 
at  a public auction of said lots on said plat, and also privately, that the 
small strip of land between the eastern end of Jeffress Avenue and the 
property east of said subdivision was reserved for the urge and benefit of 
the purchasers of said lots of said plat and to prevent the colored people 
living east of said property from coming through and traversing Jeffress 
Avenue to the Hendersonville Road, and that Jeffresr, Avenue would 
never be extended, but would remain as shown on said plat; that the de- 
fendant Mayo Carland, on 30 March, 1927, attempted to convey said 
small strip of land reserved in said subdivision above mentioned and 
described, to his codefendant, Max Polansky, by deed which is registered 
in the office of the register of deeds for Buncombe County; that the 
defendant, Max Polansky, has developed a large subdivision im&ediately 
east of the said Carland subdivision for colored people and has at- 
tempted to extend and is threatening to extend said Jeffress Avenue 
across and over said small strip of land reserved in the Carland plat 
to his said subdivision and allow the purchasers of lots in his sub- 
division to use said small strip of land for a street or highway in getting 
to Jeff ress Avenue." 

Roberts,  Y o u n g  & Lane  for plaintiffs.  
Weaver  & P a t l a  for defendants.  

PER CURIAM. The presiding judge was of opinion that nhcn the de- 
fendant Carland platted and subdivided the property and indicated 
thereon the location and boundaries of Jeffress Avenue and the place 
where the avenue ended, and made announcement at the sale of the 
property that the reserved strip was to be kept for the use and benefit 
of the purchasers, Carland dedicated the reserved strip to their use 
and to the use of their successors in title. His Honor held that as the 
defendant Polansky had purchased with notice the restraining order 
should be continued to the hearing. We concur in the conclusion that 
the injunction should be rontinued, and affirm the judgment. 

Affirmed. 
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(Filed 21 December, 1927.) 

,%PPEAL by plaintiff f r o m  ~ ~ a r d i r c g ,  <I. ,  a t  Oc.to\~er Terrli. 1927, of 
,Tac~ison.. ,Iffirmed. 

Su t fon  d? Stillue?? for plaintifl  
Al ley  Le- Alley f o ~  d e f e n d u ~ d s .  

PER CURIAJI. Upon petitiou duly filed the  cause n a s  r e ~ ~ i o r e d  for  
t r ia l  to  the United St;ltes Distr ic t  Cour t  f o r  t h e  Mresterli District of 
S o r t h  Carolina. T h e  plaintiff excepted and appealed. T h e  order of 
remora l  is affirmed on tlic authori ty  of ( ' r i s p  r. E'111te Po. ,  103 S. ('.. - ,- 
4 1 ;  S w a i ~ ~  c. C o o p e r u p  C'o., 199 S. C.. 223; S f e c c n s  v .  L r c m b ~ r  Po., 
186 N. C., 749. Judgment  

Affirmed. 
-- - - - - - - 

A \ ~ ~ ~ ~ . ~ r ,  by tlefentlauts f r o m  S I I I ~ . ,  S p  icrl ./ridye, a t  tJuly-A\ugust 
Term, 1927, of Sn-ars .  New trial.  

Indictinerlt fo r  larceny. F r o m  j u d g i ~ c n t  011 a wrt l ic t  of guilty do- 
fcndants  appralcd to  the S u l m m e  C'ourt. 

PER CTILIAX. Up011 the call of this case fo r  argurneiit on tlcfend:l~~ts'  
al)lwal to  this  Court,  t l i t  A\ttorney-Genc,rnl confeqscd r r r o r  11poli tli(x 
rt.cwr(1. i l ~ ~  e x a r ~ ~ i ~ ~ a t i o ~ i  of tlic rccaortl tliscloscs that  thcrc n a s  w r o r  ill 
the illstructioii of the  court to  the jury, nllicll I\:; 2s fo l lo~vs :  ( ( I f  YOU 

believe the  evidence mid a re  satisfied beyond a reasoliable doubt, you 
will find defelitlants guilty." Tlic evidence tended to sliow t h a t  d(,- 
fendants, i n  t h e  d a y  time, got t h e e  bushels of apples f r o m  a tree on 
tlic land of the State's witness and  carr ied thcrn away. It v n s  error  
fo r  the  court to  fa i l  to submit to  t h e  jury, with propcxr illstructiotis, tlic' 
question of felonious intent .  A'. 1%.  E~rnicc ,  c r ~ ~ f r ,  409. F o r  thiq c ~ r o ~ .  (I(,- 
fcndants  a r e  entitled to  a 

S e n .  trial.  
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(Filed 21 December, 1927.) 

APPEAL by defendants from Hawding, J., at August Term, 1927, of 
CHEROKEE. 

Civil action to remove cloud from title, tried upon the following 
issues : 

"1. Are the plaintiffs, T.  D. Bryson, D. R. Bryson and Mary G. Tip- 
ton, heirs at  law of Col. T. D. Bryson, the owners of the land described 
in the complaint ? Answer : Yes. 

"2. I s  the tax deed from T. N. Bates, sheriff, to J. E. McCoy, set out 
in the complaint, dated 9 May, 1907, and registered 1 June, 1907, in 
Deed Book 19 (48) p. 95, a cloud upon plaintiffs' title to their said 
lands l Answer : Yes." 

From a judgment on the verdict declaring defendants' tax deed void 
and removing same as cloud on plaintiffs' title, the defendants appeal, 
assigning errors. 

M .  W .  Bell for plaintiffs. 
B. 0.  Christopher and Edmund 3. Norvell for defenitamts. 

PER CURIAM. We held at the last term in  this case, ante, 91, 
that the defendants' tax deed was void for want of sufficient description, 
and that the statute upon which the defendants stressfi.dly rely, C. S., 
8034, applies only to valid tax deeds and has no reference to deeds that 
are void. Ex nihilo nihil fit is one maxim that permits of no exception; 
it is as constant as it is self-evident. Chemical Co. v. Turner, 190 N.  C., 
471, 130 S. E., 154. 

The case has been tried in accordance with our formel- opinion, hence 
the verdict and judgment will be upheld. 

No error. 

BLBIiE H. GARRISON, BI* HIS SEXT FRIESD, A.  J. GARRISOS, V. 

GRIGSBY & CO?IIPANS ET AL. 

(Filed 21 December, 1927.) 

APPEAL by defendants from Sink, Special Judge, at August Special 
Term, 1927, of BUNCOMBE. 

Civil action to recover damages for an alleged negligent injury, tried 
upon the following issues : 
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"1. Was the plaintiff injured by the negligence of the defcl~dants, as 
alleged in the complaint ? Answer : Yes. 

"2. Did the plaintiff by his own negligence contribute to his injuries, 
as alleged in the a n s ~ w r  % Answer : No. 

"3. Was the plaintiff injured by the negligelicr of a fel lon-scr~ant,  
as alleged in the answer? Ansver : S o .  

"4. What damages is the plaintiff entitled to recorer? A~i-n.er : 
$2,000." 

J u d g m m t  on the r-erdict for plaintiff, from nhich the defcntlant~ 
appeal. 

Roberts ,  Y o u n g  & Lane  for p l a i n t i f .  
It. R. Reyno lds  and I .  11'. Cfashat2 for d ~ f e n d a n t s .  

PER CURIAX. There is no exceptive assignment of error al>pearing 
on the record ~ h i c h  requires, or would warrant, any interference \\it11 
the rerdict and jutlgn~ent rendered in the Superior Court. T11c.y nill,  
therefore, be upheld. 

S o  error. 

(Filed 91 December, 1 0 3 . )  

APPEAL by plaii~tiffs from Pulakcr, J., at Ju ly  Term, 1927, of 1 3 ~ ~ -  
CoarBE. -2ffirmed. 

PER CL-XIAIL. This was a civil action heard in the court belon before 
his Honor, Ray~noncl G. Parker,  i n  nllicll the plaintiffs were seeking 
injunctive relief against the defendant to prevent him from uqil~g tllc 
property lmon11 as Lots 8, 9 and 10 of Block "LI," which defendant had 
platted and subdirided for commercial purposes. The  court heloxv 11 as 
of the opinion that  plaintiffs were not entitled to relief ant1 mitered 
judgment accordingly dismissing the action, from nhic.11 the l~lnintiffs  
appealed to this Court. I11 this wc think there was no error. 

Nrs .  Janie  C. Kimberly owned a tract of land in Buncombe County, 
S o r t h  Carolina, containing 8.45 acres, of nllich she had a plat matle 
showing a subdirision of a portion of the tract illto building lots auil 
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another portion constituting nearly one-half of the tract and fronting 
on a main commercial thoroughfare (State Highway >To. 20, being ail 
extension of Merrimon Avenue), not subdivided. Thereafter she sold 
and conveyed all the property which had been platted and divided into 
lots. I n  the deeds conveying these lots there were covenants restricting 
the use of thirty-five of said lots, and in the deeds conveying fifteen and 
a fraction lots there were no covenants of restriction. On the plat re- 
corded by Mrs. Kimberly in the office of the register of deeds for Bun- 
combe County in Plat  Book 5, at  page 8, there are forty-four numbered 
lots and two un-numbered lots and one tract marked "H. H. Brown," 
and another tract, perlmps over one-third of her acrsage, which in- 
cluded the locus in quo, un-numbered, not subdivided, showing no meas- 
urements, no building lines and nothing to indicate the area of the 
same, and on said plat there is no suggestion that this tract is subject 
to any restrictions, nor does it appear that the H. H. Brown lot is made 
subject to restrictions, although embraced within the recorded plat. 
There were certain recitals, restrictions, etc., in the deed dated 14 Feb- 
ruary, 1925, and duly recorded, from Mrs. Janie C. Kimberly to 
plaintiffs for lots Nos. 38 and 39 and the western twent,y feet of lot 40, 
according to the plat. The contract of sale between Mrs. Kimberly 
and Zimmerman et al. was dated 20 February, 1926, and described the 
property by metes and bounds and added the following: "Being a part 
of the land shown on plat of record in the office of the register of deeds 
for Buncombe County, North Carolina, in I'lat Book 5, at page 8," but 
does not set out or refer to the restrictions. This piece cf land was sub- 
divided by defendant and the lots 8, 9 and 10 in Block ('A" are the 
subject of the controversy. 

The appeal presents the question whether the defendant in this 
action is b o u ~ d  by the restrictive covenant contained in the deed to the 
plaintiffs, there being no such covenant in the deed to defendant and 
no reference to it, nor does such covenant or reference appear in any 
deed constituting the defendant's chain of title, both claiming under a 
common source. 

Defendant is not bound by the recitals, restrictions, etc., set forth in 
deed to plaintiffs, under the facts and circumstances of this action. 
Homes Co. G .  Falls, 184 N. C., p. 426; Davis v. Robin,j.on, 189 N. C., 
p. 589; Bailey v. Jackson-Campbell Co., 191 N. C., p. 6 1 ;  I vey  v.  
Blythe, 193 N.  C., p. 705. The judgment of the court helow is 

Affirmed. 
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DISPOSITION O F  APPEALS F R O M  SUPREME C O U R T  O F  N O R T H  

CAROLINA T O  T H E  SUPREME COURT O F  T H E  

U N I T E D  STATES 

I d a  Mag Southrvell, Administratrix, v. Atlantic Coast Li11e Rai lnay 
Company. Reversed. 

State of Xortli Carolina, ex rel. W. D. Smith e t  al., v. Fidelity and De- 
posit Company. Writ  of Error.  Dismissed. 
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SBANDOKJIENT. See Criminal Law, 16; Divorce, 1. 

ACCIDEKT. See Evidence, 9 ;  Sheriffs, 1. 

ACCOUKT. See Limitation of Actions, 1 ;  Partnership,  1. 

ACTIOR'S. See Appeal and Error ,  7 ;  Banks  and  Banking, 4, 12, 14, 15, 16; 
Contracts, 3 ; Costs, 1 ; C1riminal Law, 5 ;  Court-, 6 ;  Deeds and Con- 
veyances, 9 ;  Equity, 1, 3 ;  Evidence, 6 :  Government, 2 ;  Insurance, 2 ;  
Libel and  Slander, 4, 3 ;  hlortgages, 6 ;  Nuisance, 1 ;  Partnership,  1; 
Principal and Agent, 1 ; Quo Warranto ,  1 ; Removal of Causes, 1, 3 ;  
Seduction, 1 ; Taxation,  6 ; Telegraphs, '7. 

1. Actions-Husbawl attd Trife-Parties-Co)~stitutio~~ul Laic-Seduction 
Statutes.-Under tlie provisions of our S t a t e  Constitution, feigned is- 
sues a r e  abolished, and  actions should be brought by the real  part ies 
in interest, and under the  prorisions of C. S., 2513, a n  unmarried 
woman v h o  has  been seduced may, in proper instances, maintain her 
action for  damages against  her  seducer n i thou t  joinder of her hus- 
band a s  a party.  H u a t t  c.  3lcCou, 23. 

2. Bctio~s-Wrongff~tl Deatll-Somuit -Removal of Causes - Courts - 
J ~ o ~ ~ s d i c t i o ~ ~ - L i m i t a t ~ u l ~  of Actions.-C. S., 160, requiring t h a t  to 
maintaiii a n  action fo r  damages for  a wrongful death  i t  must be 
brought i11 a year, construed with C. S., 415, extends the  time ~ i t h i n  
wliich t h e  action must  be  brought in case of nonsuit to the  extreme 
limit of t n o  years, and \ \here  the  defendant has,  under the Federal  
statutes,  remored the  cause f rom tlie Sta te  to the Federal  Court, and  
there  taken a nonsuit, and  has  comn~encecl his action again in the  
Sta te  court, the fac t  t h a t  the  second action betneen the  same parties, 
u ~ o u  the  saxhe subject-matter, was  commenced in the  Sta te  court  
more than  one year  a f t e r  t he  da t e  of t he  death  does not bar t he  
l~laintiff 's  r ight of action. B ~ o o k s  v. Lumber  Co., 141. 

3. Sctio)~s-Damages-Parties-Ph ys iciatls a n d  Surgeons-Valpractiee- 
P1cadi ) fys -Co~i~t tcrc l (~  ~IH-Pizrolt and C?~lld.-Where a nlother b a s  
1)lacctl he r  son in a sani tar ium for  treatment and is  personally re- 
sponsible for  t h e  s e n i c e s  tlierein rendered, in ail action to recover 
therefor against  her  she may not qualifp a s  guardian for  her son and  
make herself a par ty  for  tlic purpose of recovering for  him damages 
upon a counterclaim alleged to  have been caused by malpractice, a s  

~1c11 does not fall  vitliiii tlie scope of t he  plaintiff's cause of action, 
and she in her capacity a s  guardian is  ilot a necessary pa r ty ;  and  
held fur ther ,  damages to  herself by reason of t he  relationship a r e  too 
speculative and remote a s  a basis of her  recoverj. C. S., 460, 436. 
Samztarium v. Teal ,  401. 

4. Sctiotts-Fcdorrl Enrplo~/e,'s' Lfabil i ty Act-Courts-Fcdcm2 Decisions 
-Pract iceProcedure. -U~on t he  t r ia l  of a n  action brought in the  
S t a t e  court  to recover damages agaiust  a railroad company for  per- 
sonal injuries alleged to have been negliqontly inflicted, t he  decisions 
of the  Federal  Court  control, but t he  rules of practice and l~rocedure 
in the  S t a t e  court  a r e  followed. TroxIer v. R. R., 446. 
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5. z4ctio~w-Statutcs-Facts Agreed.-Where the facts are  agreed upon 
by the parties and the trial court is thereupon by ;agreement to rule 
the law, in a suit to quiet title to lands, it  differs from a controversy 
submitted without action under the provisions of C. S., 626. Dowlilzg 
v. R. R., 488. 

6. Action-Cause of Action-Demuwer - Error - Quesi'iom for J w y .  - 
Where the complaint alleges that  a bank wrongfully and maliciously 
fails to pay n check drawn on it by a depositor and covered by 
sufficient funds, the question of malice is for the jury, and the sus- 
taining of a demurrer to the complaint is reversible error. Woody 9. 

Bank, 549. 

'7. Actions-Interveners-B,urden of Proof.--The burden of proof is upon 
the intervener in an action. Fochtman v. Grew, 67-1. 

8. Actions-Parties-Interveners.-An intervener made a party and con- 
testing the action upon its merits thereby enters :I general appear- 
ance. Kaplan v. Grain Co., 712. 

9. Same-Burden of Proof.-The burden of proof is on the interveuer who 
has become a party and contests an action upon ils merits, to sus- 
tain his allegations a s  such. Ibid. 

10. Actions-LUisjoinder-Parties-Caus.es of Action-Parol Trusts-Xorl- 
gages.-Where the complaint in a suit to engraft a par01 trust upon 
the title to lands in  favor of a husband and wife, alleges that  they 
gave a mortgage on three tracts of land, the husband having title in 
two of them and his wife in the other, and that the husband for 
himself and a s  agent for his mire had agreed with a third person 
that  the latter should bid i t  in a t  the sale and hold the title in trust 
for them upon certain trust relations: Held, in a suit against the 
administrator of the all&ged deceased trustee, the complaint was not 
demurrable upon the ground of a nlisjoincler of p a r t ~ e s  aud causes of 
action. Cole v. Shelton, 741. 

ACT O F  GOD. See Evidence, 9. 

ADEMPTIOS. See Wills, 5. 

ADJUDICATION. See Highways, 11. 

ADJUSTXENT. See Partnership, 1. 

ADMISSIONS. See Criminal Law, 22 2; Evidence, 11 ; Rlunici~x~l Corporations, 
1 ; Pleadings, 3, 5, 6, 12. 

ADVERTISEJIEST. See Taxation, 26. 

ADULTERY. See Crim'inal Law, 16. 

ADVAIL'CEMEIL'TS. See Agriculture, 1 ; Landlord and Tenant, 2. 

ADVERSE POSSESSION. See Ejectment, 1; Tenants in Common. 1. 

AFFIDAVIT. See Verdict, 5. 

AFTERBORN CHILDREN. See Wills, 3. 

AGENCY. See Bills and IL'otes, 11;  Constitutional Law, 5 .  
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AGREEMENT. See Appeal and Error, 3 ;  Highways, 9 ;  Jury, 2 ;  Nuisance, 
2 ; Verdict, 3. 

AGRICULTURE. 

1. Sgriculture-Liens-Ad~a1~:eme~~ts-&atutcs-Ovcharge - Reference 
-Ez;idence-Findings-Appeal and Error-Remand.-In an action to 
recover the balance due a cropper for advancements made for the 
cultivation of the crop and to establish the lien provided by C. S., 
'7480, and referred, the referee found as  a fact, that the advancements 
were in money, merchandise and fertilizer, that the plaintiffs had 
charged more than 10 per cent above the retail cash price for fertilizer 
of the same kind, and declared the statutory lien void under the 
provisions of C. S., 2483: Held, the action of the trial judge was 
erroneous in the absence of evidence that such advance price had 
been charged for the fertilizer, or that if otherwise the lien would 
necessarily be void as  to the other merchandise sold. Rhodes 1.. 

James, 240. 

AIDERS AND ABETTORS. See Instructions, 2. 

ALIENATION O F  AFFECTION. See Husband and Wife, 3, 4, 5, 6. 

ALIMONY. See Divorce, 1. 

ALLEGATIOXS. See Banks and Banking, 4 ;  Indictment, 1 ;  Taxation, 6. 

ALTERNATIVE JUDGMENT. See Judgments, 2. 

AMBIGUITY. See Bills and Notes, 5. 

AMENDMENTS. See Appeal and Error, 6 ;  Evidence, 11; Highways, 15; 

Statutes, 1 ;  Taxation, 4. 

ANIMUS REVERTANDI. See Process, 4 ; Quo Warranto, 5. 

ANSWER. See Pleadings, 5. 

APPEAL. See Limitation of Actions, 2. 

APPEAL AND ERROR. See Actions, 6 ;  Agriculture, 1 ; Banks and Banking, 
2, 7 ;  Bills and Notes, 8 ;  Certiorari, 1, 2 ;  Costs, 2 ;  Criminal Law, 
4, 9, 13, 17, 20, 25; Courts, 3, 9, 10, 11; Divorce, 1 :  Ejectment, 1 ;  
Evidence, 1, 3, 13, 15; Highways, 1, 4, 7, 9 ;  Homicides, 1, 4 ;  Instruc- 
tions, 1, 3, 4, 5,  8, 10;  Intoxicating Liquor, 4 ;  Judgments, 2, 3, 4, 5, 7, 
11: Judicial Sales, 1 ; Jury, 5,  6, 7 ;  Libel and Slander, 5 ;  Master 
and Servant, 2 ;  Mortgages. 6 ;  Negligence, 20; Partition, 4, 6 ;  Physi- 
cians and Surgeons, 1, 2 ;  Pleadings, 9 ;  Reference, 1 ;  Sales, 2 ;  Schools, 
3 ; State Highway Commission, 1 ;  Tenants in Common, 1 ;  Trials, 1, 2 ;  
Vendor and Purchaser 2, Verdict, 1, 2, 6 ;  Wills, 13. 

1. Appeal and Error-Evidence-Clerical Errors-Parol Trusts -Deeds 
and Conzeyances-HarnbIeFss Error.-Where the right of the judgment 
creditor to issue execution against the lands of the husband depends 
upon whether he owned the title or held it  in trust for his wife, who 
had paid the purchase price, and the entire controversy depended 
thereon, an inadvertence in the issue submitted in reciting a deed 
of release instead of the deed in question, both containing the same 
dwcription as  to the lands, will not be considered as  a fatal variance 
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APPEAL AND ERROR-Continued. 
between the pleadings and the proof, or calling for a judgment in 
defendant's favor when the jury has found that the lands were held 
in trust for the wife. Richwt v. Rupply Co., 11. 

2. Appeal and Error-Deeds and Cmveuances - Clerical Mistakes - De- 
scriptions-Hamless Em-or.-In this case, Held, a clwical error made 
in the complaint a s  to the date of a certain deed, and also in the 
judgment by default rendered by the clerk against one defendant, is 
not reversible error as  to the other. Ibid. 

3. Appeal a t ~ d  Error-I?zstrftctiom--Reguests for  Instrrtctio?~s-Iss~tcs- 
Agreement of Parties-Courts.-Esceptions to the refusal of the court 
to give special prayers for instruction will not be sl~stained when it 
appears on appeal that the ~ a r t i e s  had agreed that the court should 
auswer the issues to which they were addressed as  a matter of la\\ 
after verdict had beeii rendered on the other issuc>s, and this haq 
beeii done. Robcrts I;. Burto?t, 19. 

4. Appeal and Ewor-Fragnwntur~ -4ppeal--Dis~nissal.--An appeal from 
the refusal of the trial court to confirm the alnoullt of damages 
assessed by the board of appraisers for the taking of private lands 
for the building of a State highway by tlie State Highway Commis- 
sion, is fragmentary, and \\ill Ire dismissed as  pre~uaturely taken 
from nil interlocutory order of tllc court. Stwed v. Highway Contmis- 
sion, 46. 

5 ,  Appeal and Error-Motion to Retain Curtse in Superi~w Court to Cor- 
rect Anzouxt of Judgmc.nt.-Where the Supreme Court, on appeal, has 
alloned a motion for a new trial for newly discovered evidence after 
having fised a time in which the parties may file their affidavit in 
support of tlie motion and pcr codrn,  the Court will not thereafter 
allow a motion retaininu tht. rase on its docket f o ~  the purpose of 
correcting the amount of the judgmerit. Teeter r.  14:rpress Go., 172 
S. C., (320, cited and nlqwoved. Jtoore I;. T'idtcell, IS6 

6. Appeal and Error-Objcctio?~~ and Exccptio~ls-Pren~<~fioc dppcdb - 
f~~smissal-I~lcadi~1g~-.4~~~c~~dnze~~fs-Co~t~~t.s.-T~licre the trial judge 
has allov etl the plaintilYs motion to arnend his complaint upon due 
notice, within ten clays after the receil?t of the certificate by the 
clerk of the trial court from the Supreme Court on a former nppeal. 
sustai~iilig a demurrer to the complaint, the procedure is, if objected 
to by tlie defendants, to note an exception and aplreol from the final 
judglilcnt, and an appeal otherwise nil1 be dismissed as  premature. 
Norris v. Clece, 2@2. 

7, Appcol aifd Et-ror-Actiow-P/ osecxtion Bond--Statute's.-A motion to 
dismiss for the failure of the plaintiff to file a prosecution bond, 
C. S., 493. 401, made for the first time in the Supreme Court, 011 

al)peal. rvill be dcnied when it  has been properly made to appear that 
pli~iutiff hat1 filed a proper bond after the issuance cf the summons. 
Cotsfello v. I'ntWr, 2'71, 

8. Appeal and Et.ror- trial,^-Brtt.den of Pt.oof-Reversal.--1Vliere a part3 
to a civil action lins tlie bnldeii of proof of the issue, it  is a sub- 
stantial right of the other p:~rtg accorded hiin by the law, and the 
erroneous placing of this burden by the trial conrt is reversible. 
Pozrer Co. v. Taulor, 231. 
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APPEAL AND ERROR-Continued. 
9. Appeal and Error-Burden of Proof-Evidence- Questions and An- 

swers.-Where exception is taken to the judge's exclusion of evidence 
upon the trial, i t  is upon appellant to show error, and when the 
exception is taken to unanswered questions, the substance of thc 
answers must be made to appear on appeal, so that  the Supreme 
Court may pass upon its competency. Ice Co. v. Construction Co. 407. 

10. Appeal and Error-I?zstructions-Objections and Excqtio.ns.-An in- 
struction"mil1 not be considered on appeal unless there has been an 
exception thereto duly entered. Edwards v. Zunn, 49%. 

11. Appeal and Error-Process-SeraiCePublicatinn - Attachment - Ke- 
view.-The findings of fact, supparted by the evidence and approred 
by the judge, on motion made by special appearance, to dismiss an 
action on the ground that the defendant, on whom service was made 
by publication and attachment in case of nonresidence, C. S., 4 % ( 3 ) ,  
799(2) ,  was in fact a resident of the State having the animus recer- 
tandi: Held, not subject to review on appeal to the Supreme Court. 
Brann, v. Hanes, 571. 

12. Appeal and Error-Transcript-Costs-Rules of Court -Printing. - 
Held, in this case the record on appeal was much too voluminous or 
in excess of that  required to properly present the appeal, and the 
appellee a t  whose instance it was done is taxed with the cost of 
mimeographing it  for the excess over the sixty pages allowed bj 
Rule 26. Trust Co. v. Pu?npelly, 580. 

13. Appeal and Em-or-Constitutional Law.-Under the provisions of our 
Constitution, Art. IV, sec. 8, the Supreme Court on appeal from an 
issue of devisavit vel non, involved in the trial of a caveat to a nill. 
is  confiued to a consideration of assignments of error in matters of 
law and legal inference. I n  r e  Will of Brown, 583. 

14. Appeal and Error-Oblectior~s and Exceptions-Broadside E~ceptions- 
ICeaiew-An exception to a judgment modifying and confirming the 
uiimodified part of the report of the referee by the trial judge, with- 
out particularizing the error sought to be reviewed on appeal to the 
Supreme Court, is  a broadside exception and will not be reviened. 
Thomas v. Products Co., 729. 

15. Appeal a t ~ d  Erro~~-Referee-Modification-Courts-Evidence-Rewiew. 
-The affirmation of the referee's findings of fact by the trial judge, 
or a modification thereof by him, is not reviewable on appeal when 
supported by legal evidence. Ibid. 

16. Same-Questinns of Law.-Where in an action by ?n agent to recover 
commissions on goods sold under contract within a certain territory, 
and referred, the referee has found that the commissions were due 
on all goods sold xithin the territory, and upon supporting evidence 
the trial judge has found that this arrangement continued to a cer- 
tain date and was then modified by the parties so that the agent 
thereafter was only entitled to his commissions on orders sent in 
by him: Held, the judgment based on such modification is upon a 
finding of fact, and is not reviewable as  a conclusion of lav-. I b i d .  

17. Appeal and Error-Rules of Court-I>ocketing-Dismissal.-A prisoner 
couricted of a capital felony, appealing in forma pauperis, must 
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APPEAL A S D  ERROR-Co~ttirr ucd. 
comply with the rules regulating the docketing of cases on appeal, 
and when he has not done so and fails to file tlie rwortl 1)rol)er and 
more for certiorari, on the motion of the Attorney-General the n y  
peal will be docketed and dismissed. Rule 5, 192 ?J. C., MI, C. S., 
4654, allowing the convicted defendant to abandon his appeal ill a 
criminal action in the court below, commented upon. S. 2;. Taulor, 738. 

Same-Record P~,oper-Xotio)bs-Cwtiovari-Courts- Discr'etion.-The 
motion for a ce1.tiorar9 in the S u p e m e  Court by appellant who lias 
failed to docket his case in time under the requirements of Rule 5, 
may be allowed, in the discretion of the court, upon the docketing of 
the record proper and the showing a s  required for nlerit and wnnt 
of laches. Ibid. 

dppeal urtd Error-Recovd-Reaietc.-The case on appeal to the Su- 
preme Court will be reviewed upon the record, though it  appears 
that  tlie case was agreed upon by tlie parties and not settled by the 
judge presiding a t  the trial. Rose z;. Canstruction Co., 742. 

Appeal aad Error-Objectioiis all& Exceptions-Partie+-Causcs of dc- 
tio,~-~Uisjoi~~der-Stntt~tes,-I~i order t i  review tlie action of the 
referee in permitting amendments to pleadings and the making of 
new parties, C. S., 576, and contending successfully on appeal that 
there was a misjoinder of parties and causes of action, it is required 
that the appellant should have excepted in apt tinie and have pre- 
served his exceptions or they will not be considered 3n appeal to the 
Supreme Court. Shefield v. Alexander, 744. 

dppeal attd E)r.or-Record-Case,-Where the case 011 appeal has not 
been settled by the trial judge, but by agreement of vounsel, that ap- 
pearing in the record will control. Cogdill v. Hardicood Co., 743. 

Appeal mtd Error-Sortsuit.-A judgment as  of nonsuit will be sus- 
tained in ail action by a tenant for damages resultii~g from a defect 
in the pren~ises rented unless i t  is shown that the defect was 
peculiarly within the knowledge of the landlord, and could not have 
been discovered by the tenant upon reasonable inspcc'tion. Tuclicr 1;. 

Yam Xi11 Co., 756. 

Sppeal and Error-Ecide~~cc Withdrauv~ Provi J1o.u-Z~rstrrtctio,rs-Ob- 
jectiows and Exceptiort8.-The admissiou of improper or incolnpetent 
evidence, when ordered stricken out by the court, does not constitute 
reversible error, especially when the jury is particularly instructed 
not to consider or be inflneuced by it. Hyatt v. JfcCog, 760. 

Appeal and Error  - Z?tstructiom -Excerpts From Chrl)yc. - Excerpts 
from the judge's instructions to the jury will not be held for error, 
if *construed ill connection with related parts of thv entire charge, 
no error has been committed. Ibid. 

Appeal and Error-Objcctiom and Exceptioils - E r i d o m  - Har1111ess 
Erro?'.-The introductiou of evidence on the trial of the action, vitli- 
out objection, cures the erroneous previous adrn i4on  of the wnle 
evidence. Keith v. Kemtedy. 

Sppcal and Error-Di~ided Court-Law of the Case.--JYhere one of the 
Justices of the Sulxeme Court takes no part in the decision of the 



case, and the  other four a r e  equally divided in their  ol)inion, the 
jutlgn~eut of the lower court is the law of the case, but not t o  1)e 
rc~garcletl a s  a precedent. drtlian c. Winston-Salem, 807. 

27. Appeal and E r r o r - l l a ~ m l e s s  E~.ror-1tbatructions.-A par ty  cannot take  
advantage of a n  error committed in his favor. IS'prcrks v. Spa~Viu, 809. 

28. ~~onze. -d~1 instruction of the  lower court mill not be held for error 
unle% i t  is  made to appear tha t  a different verdict might have been 
rent l r r~t l .  Zbid. 

29. Appeal awl  Error-Jlandamzcs-Record-Findings of Frccf-Remand- 
Sufficient fact? must appear of record in appeal in proceeding? for 
mandamus. Rond Comrs. v. Comrs. of Transylvania. 818. 

APPLICATIOS. See Insurance, 4 ; Physicians, 2. 

AGREEJIEST O F  COUNSEL. See Courts, 31. 

ARREST. See Damages, 2. 

ARREST C ) F  JUDOMEST.  See Judgn~ents ,  8. 

ASSAU1,T. See Criminal Law, 1. 

ASSAULT A S D  BATTERY. See Criminal I,aw 6, 8. 

ASSEHSJIESTS. See Sta te  Highway Commission, 1 ;  Municipal Corporations, 
3 -. 

ASSUJIPTIOS O F  RISKS. See Master and Servant, 9. 

ATTACHJIEST. See Appeal and Error ,  11; Process, 1, 2, 4, 5. 

ATTORSET X S D  CLIENT. See Evidence, 12. 

AUTODIOBILEB. See Courts, 6, Negligence, 6, 8, 16, 26; Railroads, 3. 

BASKS A S D  BAXKISG. See Bills and Notes, 11; Counties, 1; Evidence, 20; 
Equity,  5 ;  Trusts, 1 ;  Witnesses, 1. 

1. Banks  and Banking-Special Deposits-Contracts-Trusts-Lims-Re- 
ceivffs-Depositors-Debtor and  Creditor.-Where a bank receives a 
tleposit of a check upon a n  agreement with the  depositor t ha t  i t  was  
immediately to be checked against  in pa r t  fo r  t he  payment of a lien 
upon land, and the  check so deposited has  been paid in due course 
by the bank upon which i t  was drawn, to deposit to the amopnt so 
agreed is a special deposit, and the  agreement impresses a t rus t  
upon the  assets of the bank giving i t  priority in payment over the  
general cleposits, which may be followed into the receiver's hantls. 
and a s  to the  balance, t he  ordinary relation of debtor and creditor 
exists. Co~*poratwn Commission v. Trust Co., 125. 

9. Ba1bX.8 a n d  BarlX-irtg-Recei~er+Trust Funds- Priorities- Partics- 
Appeal and  Error.-The surety on the  bond of guardians, etc., who 
h a r e  deposited moneys in a bank since becoming insolvent, may not 
alone successfullg petition the  court i n  proceedings for  dissolution 
of the  bank brought by the Corporation Commission to  have the  
funds so deposited declared a preference to the general creditors, and 
have the receiver accordingly pay them, without making the  guard- 
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BASKS AKD B B S I ~ I S G - C O H ~  inued. 
ians, etc., parties to the proceedings, there being otherwise a want 
of necessary parties to the determination of the matter. Corporation 
Conznzissio?~ v. Trust CO., 2.39. 

3. Banks and Banking-Bills and Sotes-Payment-Bank Purchasing I t s  
Own Shares of StocLStututes-Cot~sideratio~CollatwaZ-A bank 
may not cancel a note made to it in c20nsideration of shares of its 
stock delivered to it  by the maker of the note he hnd purchased from 
another, i t  not appearing that the maker of the note thus canceled 
was insolvent, or that the transaction was necessary to prevent loss to 
the payee bank, and payment so made is not a r a l i l  defense in tlie 
hands of another bank to which the note had been endorsed before 
maturity by the payee bank as  co l la te i~~l  security. 3 C. S., 220(t)  ; 
C.  S., '124 ; Laws of 1821, ch. 4, see. 46. 1I'I~ite Q. Whitehurst, 303. 

4. Banks and Ba~~l;ing-Znsolvency-Depositors-Sctio~as--Zndividual Lia- 
bility of O~cers-Pleadi?egs-Allegatiotas-Demuri-er-Statutes. - 1 x 1  
order for the depositor in a bank since becoming insolvent and in the 
hands of a receiver, to maintain an action personally against the 
individunl officers of a bank for permitting the deposil s to be received, 
it is necessary, among other things, to allege and prole the insolvency 
of the bank a t  the time tlie deposits n w e  made, and the allegation 
that  it  n.as either insolvent then or the misconduct of the officials 
afterwards caused its insolvency, is insufficient, the alternative of the 
allegation being a wrong to the bauk itself which may be sued upon 
by its receiver afterwards. 3 C. S., 224(g). Wall v. Eoward, 310. 

5. Banks and Banking-Bills am5 Notes-Clbscks-Collectio)+Currency.- 
A bank taking a check for collection is ordinarily required to accept 
therefor only iuoney or currency in the usual and established methods 
among banks in such instances. Barnes v. Trust Co., 371. 

6. Same-Seglige?~ce-Clea?.i)~g House-Custon~ers-Knozoledge and Con- 
sent of Depositors.-Where a depositor a t  a bank places therein a 
cashier's check of another bank for collection, and both the depositor 
and the bank knew that the payee bank could not pay it, and the 
collecting bank with the depositor's authority used the method of 
the clearing house in such instances in receiving a check for the 
amount, and proceeded with due diligence to collecl: i t :  Held, the 
bank of deposit for collection is not liable to its depositor as  a matter 
of law for the nonpayment of the clearing house check it  had thus 
received, it  coming xithin the exception to the general rule of law. 
Ibid. 

7. Banks and Banking-Bills and Xotes-1Vorthless Chec:ks-Statutes - 
Pal-tnership-Evidence-Znstructions-Appeal avtd Error.-Upon the 
trial under indictment for violating C .  S., 4283, making it  a mis- 
demeanor to obtain property in return for a worthless check, etc., 
the evidence tended to show that  the check in question was signed 
in the name of a certain cotton company by the defendant, and was 
conflicting a s  to whether the defendant n as a member of t l i ~  concern : 
Held, the question as  to whether the defendant was a member of the 
company when he drew the check in question was not neceswrily 
decisive of his guilt, and an instruction to find hirn guilty if the 
jury should find from the evidence he was not a partner, was rerersi- 
ble error. S. 2.. Anderson, 377. 



BASI iS  AND BdSIiISG-Corltitrued. 
8. Same-Criminal Intent-Principal a n d  Agent-Bco'dcn of Pt'oof-Good 

Faitl~.-The burden of proving the  guilt of defendant in violating 
C. S., 4283, the  ~ ~ o r t h l e s s  check statute,  i s  on t h e  State,  a n d  where the  
check in question has  been signed by him in t h e  name of a certain 
firm and there i s  evidence tending to  show t h a t  o ther  checks similarly 
signed had been paid, with fur ther  evidence t h a t  defendant's author- 
ity to sign such checks had been revoked, the  burden of proving 
defendant 's  guilt is 011 t he  State,  and raises the  question a s  to t he  
clefei~dant's good fa i th  for  the  jury to determine. Ibid.  

9. Banks  a n d  Banki?tg-,llerycr-Vol?~t1ta1~y Dissolution.-When a n  exist- 
ing hank is  absorbed by anotllcr bank, i t  is  in effect, a voluntary dis- 
solution of the  bank thus  taken b r e r .  Comrx of Grcerze 1:. Bank, 475. 

10. Satr~e-Stat~ttcs-Lialiilit!~ of Si~a?.choTtlers-Co~ztracts.-The additional 
linbilitics of a stockholder in a Satiorlal bank to  t ha t  ordinarily e s -  
isting a s  to shareholders in other corporations, arises by operation 
of a s ta tu te  a t  the  t ime the  stock was  purchased, a s  secondary to the  
,general liabilities of the  bank, and not a s  express or implied promise 
to pay by contract. Ibid.  

11. Sa?nc-Cozo-ts-Jurisdictio~t-Fedct,al Courts.-A bank organized under 
the  Federal  laws whether i t  ha s  entered into liquidation voluntarily 
o r  not, is  under the  control of the  Comptroller of t he  Currency of 
the  United States,  and  tlw question of the  enforcement of t h e  addi-  
t iom1 liability of i t s  stockholtlers is  one fall ing alone within the  
jurisdiction uf the  Federal  Courts. Ibid.  

13. Ba?zl;.s orid Baj~.lii?zg-dctio?l-Electio)~ of Rew~ediee-Dut,v.--Although 
the  rclation of debtor and creditor exists between a bauk and  a de- 
positor. yet n bank is  a quasi-public corporation and  is  under duty t o  
1 ~ 1 y  the checks of a depositor when the  de1)ositor h a s  sufficient funds  
in the  bank, and failure to do so gives rise to  a n  action in t o r t  or one 
on contract, a t  the election of the  plaintiff.  wood^ v. Bank,  540. 

13. Sanzc-Tot,t-Dairzcrgcs.-A hxnk i s  undcLr obligation to i t s  depositor 
to 1)ny his checks on l~rcsenta t ion  when his  deposit in the  bank is  
sufficient, and unless l~rotected by a provision of a statute,  i s  liable 
in tor t  for i t s  f a i l w e  t o  do so for  n o m i ~ ~ a l  damages a t  least, and in 
Irlvlwr instnnc.cs for substantial  damages naturally flowing there- 
from n-llcn not too'speculative o r  remote. Ibid. 

14. Bnnlis a ~ l t l  B a r ~ l i i ~ ~ g - l c t i o ? ~ - ~ S ~ l t / t ~ t t ~ ~ ~ - Q ~ l c s t i o t ~  f o r  J1rr!t.-3 C. S., 
2 N ( m )  ~ r o r i d i n g  t h a t  actual  damages only shall he  awarded aqainst  
a bank for t he  nonpayment of a check covered by sufficient fnncls, 
al~plies,  by t he  language of thc stxtute,  only where the  ~lonpayinfwt 
is  not t h l~ )uc l l  mistake o r  error,  and \ritliout malice, and  where the  
complaint alleges t ha t  t he  nonpayment was  wrongful and malicions 
the  s ta tu te  does not apply, nnless the  jury find the  issue against  the  
plaintiff. Ibid.  

15. I3tct1h.s and Ba~~7,~irig-I'nr'lics-E~.cclrn11~~f-..lctio1zs-Stat1ltcs.-b bank 
 nay maintain i t s  xction against  a ~ ~ o t l i e r  bank to enforce by manda- 
tory injunction i t s  payment of t l ~ c  esehalige c l~nrges  clrnnu throurli  
the  one oli the  other, a l loned by the  statute.  3 C. S., 2%(2) ,  and the  
fac t  t h a t  t h e  plaintiff is  a national and  the  defendant a Sta te  bank. 
does not vary  this principle. and 3 C. S.. 220(tld) does not apply. 
Bnnli r .  Rnnk, 7%. 
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RANKS A S D  BANKING-Continued. 
16. Sme-"Remittance"-1iiord8 and  Phrew. -The  eschange o r  collection 

charges authorized by 3 C. S., 220(z) ,  apply only to "remittances" 
covering checks, and where checks, etc.. a r e  sent l o  a bank in the  
same  town with the bank on which they a r e  drawn, for which either 
money o r  bank entries a r e  required, such transacl.ions do not fa l l  
within the meaning of the term "remittances" which will entitle the 
bank on which they a r e  drawn to  the  eschange charges specified in 
the  statute.  Ibld. 

BESEFICIARIES.  See Insurance, 3 ;  Wills, 2, 5. 

RER'EFITS. See Infants,  1. 

BEQUESTS. See Wills, 14. 

BETTERMENTS. See Mortgages. 5. 

RIDS. See Sales, 1. 

BILLS AND NOTES. See Banks and Ranking, 3, 5, i ; Contracts, 4; Damaxes, 
3 ;  Equity, 6 :  Eviden'ce, 26; Mortgages, 6. 

1. Bills and Xotes-lt~structio?t.s-Euidence--Q~(cstiois fo r  Jury.--Where 
there i s  e ~ i d e n c e  tha t  the  plaintiff was  a holder in due course for  
value of a negotiahle note, tlie subject of the action, acquired before 
maturity without notice of an  infirmity, and also tha t  the note was  
n par t  of an  advertising contract from which i t  ha11 been detached, 
thus altering i t s  negotiable character so ns to make i t  void in the  
hands of the  plaintiff, a peremptory instruction in plaintiff's favor 
i s  reversible error, there  being more than a scintilla of evidence fo r  
the defendant for the  jury to determine. Combs 2;. Coopel-, 203. 

2. Bills and Notee-Fertiliaar-Co1zti~~~t8-R~)1eual-F1re of Conaidcr- 
ation-ll'aiver- Defmz8cs. -Where  the 1)urchaser (of fertilizer has  
given his note for the  purchnse price, and af ter  the crops upon which 
i t  has  been used have k e n  gathered and the result r f  the use of the  
fertilizer seen, he  may not give a renewal note for the  amount due 
and thereafter resist recovery thereon. upon tht> ::round tha t  the 
fertilizer was ~vorthless,  and did not conic up  to contract, and therein 
there was  a failure of consideration. Bccr.co 1.. Forbrs.  204. 

2. Uilln ccnd S o t c r - I ~ ~ d o r s o - P t , o n ~ i . ~ ( ~  to E r t f n d  Timc-Co+ztr.nrpfn-COIL- 
xidrratiori.-A lwon~ise of the  payee of n notr to an  iutlorser af ter  
maturity of a 1)romissory note to estend time for the ~ ~ n y n l e n t  of the 
note three or four years in cwn-ideration of the i~rtlorwnient, is a 
sufficieiit consiclcrntion to enforce the  promise lwtwe611 the parties to 
the agreement. Fpt-tilizt'r Co. r'. I:aso?~, 244. 

4. Snnzc-Pcrrol Co)~tvccctu - Wri t fm f ' o ~ ~ t r a c t . ~  - Evidcrwc. - \Vht>l~' one 
intlorses a negoti;~l)lr i l~s t rumtwt  nftc~r inaturity u l )o~i  ;I l~a ro l  :lgrcr- 
mrnt  with the  llnyee that  11r will tastentl the time of l):~ymcnt of tlie 
11ote three or  four ,wars, the : l e r t~mci l t  is  11ot ~ ' r q ~ ~ i r t ~ t l  to 11e in 
Ivritiny, ant1 M u g  indelwntlwt of the wri t t rn  ilt)ttL. t1ot.s not fall  
Ivithin the rule that  1):lrol c'videucat~ will not I)? :~tlmittctl to yary,  
alter or  c.ontr:~tlict the terms of n written cVontrnc.t. Ibitl. 
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BILLS AND NOTES-Codinued. 
payee will estend the time of payment from that therein slwcifietl. 
for three or four years, is riot so indefinite as  to the time estcntlt\tl 
as  to render the agreement unenforceable in that respect. Ibid. 

6. Hanze-Limitatio?~ of  action.^.-Where there is an extension of time 
given the maker of a note for three or four years in consideration 
of an indorsement milde after the maturity of the in<trnrunit, thtb 
statute of limitations does not hegin to run a t  least within the three 
years, antl an  action I~rought \vithin a few months thereafter will not 
he barred. Ihid. 

7. Bills and Sotcs - Conxideration - Cr~minal  Luzl- - I'hretct.~ - Puldic 
Polic!/-.lctiotla.-Where the plaintiff has ol)tainerl the signature of 
tlefendant on n promissory note jointly wit11 his brother, under a 
threat to have the latter indicted a t  once for giving plaintiff a11 UII- 

honored check on the bank, without duress, and the plaintiff in con- 
sequence has abandoned a suit in which attachment proceedings hat1 
been ifsued against thc defentlnnt's hrother and another in whose 
possession the prolrerty attached war a t  the time: Hcld, the Im-c .  
threat against the defendant's brother ditl not amount to coinpoutitl- 
ing a felony or stifling a cri~ninal prosecution, and the note itself 
being founded upon a sufficient legal consideration is valid and 
enforceable against the defendant. Johnson v. Pittman, 298. 

8. Ra?ne-Pleadi~lgs-Is.~ues-I~~~tructio~~~ - Appcal and Error. - Issues 
should arise from the pleadings in the cause, and where it is alleged 
in the answer that the note sued on was obtained under an agrce- 
ment that was unla\vful and the note therefore unenforceal)le, tlicb 
submissio~i of an issue as  to whether the note in suit was obtained 
from the defentlant to prevent a criminal proserution is insufficient. 
did riot arise from the pleadings and is reversil~le error, and an i l l -  

struction predicated thereon is also error. I b i d .  

9. Bills atid Soten-Kegotiable /nstrume.nts-Corporatio1zs-Coi~tributio)l 
-1ndorscrs-Equity-12eceivers-Parties.-Where one of the indors- 
ers of a note of a corporation taking over the business of another 
has been legally required to pay the note, and sues his coindorsers 
for contribution, and the answer alleges that the plaintiff had know- 
ingly and fraudulently concealed the financial condition of the pur- 
chased corporation, and that he had failed under his agreement to 
properly attend to the financing of the purchasing corporation, antl 
that the defendant's indorsement was thus procured by the plain- 
tiff's f raud:  Held, a sufficient defense is alleged to raise the issue for 
the jury, and overthrow the plaintiff's demurrer; and the position 
is untenable that the receiver of the corporation making the note and 
since declared insolvent can only maintain the action in his represm- 
tative capacity. Harqey v. Oetthzger, 483. 

10. Bills and Xotes-Statutes.-A check is a bill of exchange drawn on a 
bank, payable on demand, C. S., 3167; further defined as  a written 
order on a bank or banker, purporting to be drawn against a deposit 
of funds, for the payment a t  all erents of a sum of money to a cer- 
tain person therein named, or to him or his order, or to bearer, and 
payable on demand. Woody v. Ba>nk, 549. 
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BILLS A S D  NOTES-Co?tti?wed. 
11. Bills and  Notes-Drafts-Bnl~lcs altd B a n k i a g - A g c ~ g  f o r  Collection- 

Principal and  Agen-Due Course- Questions fo r  Ju rg .  - Where a 
bank accepts for deposit a d ra f t  drawn for goods sold and delivered 
1)s common carrier,  reserving the right to charge the d ra f t  back to 
his depositor if not paid, i t  is  an  agency for  collection and not a 
purchaser ;  and wl1f.n the  d ra f t  has  been paid to the local bank of 
the drawee, who afterjvards brings action against  the consignor for 
tlamnges for breach of contract of sale, upon conflicting eridcnce the 
question is for the  jury. Knpla?l z'. Ci 'a i?~ Go., 712. 

RILL O F  PARTICULARS. See Criminal Law, 1 5 ;  Pleadings, 7. 

BONDS. See Appeal and Error ,  7 ;  Constitutional Law, :?; Mortgages, 2 ;  
Schools, 1,  2 ;  Statutes,  1,  2, 5 ;  Taxation, 4, 10, 14, 16, 

BOOKS. See Witnesses, 1. 

BOUNDARIES. See Deeds and Conreyances, 7 ; Evidence, 26 ; Reference, 2 ; 
Trespass, 1. 

BRIDGES. See Kegligence, 11. 

BUILDING COSTRACTS. See Contracts, 3. 

BURDEN O F  PROOF. See Actions, 7, S, 9 ;  Appeal and El-ror, S, 9 ;  Banks 
and Banking, 8 ;  Contracts, 3 ;  Criminal Law, 9, 21;  Ejectment, 1 ; Evi- 
dence, 26 ;  Fraud,  2 ;  Idandlord and Tenant,  1 ; Seg1i;:cnce. 2, 9 ;  Quo 
Warranto,  2 ;  Tenants in  Common, 1. 

BURNINGS. See Evidence, 20. 

CASCELLATIOX. See Insurance, 1. 

CAPITAL FELONY. See Homicide, 4 ;  Judgments, 11. 

CARRIERS. 

1. Carriers of Goods-Corii?)~o)b Ca)'ricr~-IZailroadS-Segliyclice - Dam- 
ages-Loadiltg Cnrs-Conwecting Liues of Caniuge-Ecide1tce.-The 
defective loading of a carload shipment by the  initial carrier by rail  
does not render the  delivering carrier,  i n  a connectmg line of trans- 
portation liable in damages to the  consignee, who was  injured thereby 
in unloading the  same, when there i s  nothing in the es ternal  appear- 
ance of the ca r  to put  the delivering carrier upon notice of the  de- 
fects, which were discoverable only upon the  door of the car  being 
opened. Tucker v.  R. R., 496. 

2. Cafwiers-Railroads-Sid~Tracks - Repair - Damages - Contracts. - 
Where a railroad company has  constructed a side-track upon the  
lands of a milling corporation without a n  order of the Corporation 
Commission to  do so, C. S., 1044, o r  a n  agreement with the  owner 
to keep the  track in repair, for the  exclusixe benefit of the owner in 
unloading i t s  coal from a n  elevation o r  chute, and the same has  
become dangerous in placing the cars  for unloading, the railroad com- 
pany is  not liable for  damages in an  action to recover the cost 
of such repairs expecded by the  owner, upon a n  agreement tha t  
thereby his action would not be prejudiced. The effect of an  order 
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hy  the  Director General of Railroads under war  control discussed 
hy  plaintiff, but not presented by the record o r  decided in tl~ic: appeal. 
.4 ilcell -11 ills v. R. R., 647. 

CASHIERS. Sce Evidence, 20. 

CAUSE O F  ACTIOS. See Actions, 6 ;  Appeal and Error ,  20. 

CAVEAT. See Courts, 11 ; Ju ry ,  3 ; Wills, 7, 13. 

CAVEAT EJIPTOR.  See Deeds and  C o n ~ ~ y a n c e s ,  10 

CERTIORARI. See Appeal and Error ,  1 8 ;  Constitutional L a x ,  10 ; Courts. 10. 
1 Certtorcrrt- ippeal  and  Error-Courfs-Discretio~z-Fc~tllt of ,lfo.~'cr?of.-- 

I t  is  within the  discretion of the  Supreme Court  to  allow the  i swance  
of the  wri t  of cert iorari  t o  biing u p  a case before i t  for  review and 
only for  good or sufficient cause, a s  where the  failure to  perf& the  
appeal i s  due to  some er ror  o r  ac t  of the  court  o r  i t s  officers, and not 
to any  faul t  o r  neglect of the  movant or his agents. lromble c Gfi! 
Co., 577. 

2 Ceritorari-lppcal n i ~ d  Error-Conrts-Discrefio)t-Lacltr9s - Voit- 
&'tatutes-Rules of Court-Dismissal,-The granting of a cer f io~.n~ i 
by the  Supreme Court  to bring u p  for review a c a w  011 appeal, lies 
within the  discretion of t he  court  upon a shon ing  made 1?y the  a])- 
 ellan ant t h a t  he himself had  complied with all  the  requirements to  
get t he  case up and docketed in t ime to be  heard under the rules of 
the  court ,  t h a t  t he  defense was  meritorious, and t h a t  h e  had not heen 
guilty of any laches therein, but  t h a t  the  delay was  attr ibutable to 
the proper offjcials of t h e  court ill which the  c a w  had been t i i d .  
C. S., 643, 644. S. 1;. Angel, 716. 

CHARGE. See Instructions. 

CHECKS. See Banks  and Banking, 3, 7 :  Constitutional Law, 1 3 :  Statutes,  6. 

CHILD. See Kegligence, 12. 

CIRCUJISTAKTIAL EVIDESCE.  See Evidence, 4. 

CITIES  A S D  TOWXS. See Constitutional Law, 7 :  Eminent Domain, 1 ; Go\-- 
ernment,  1 : JIunicipal Corporations, 1, 2 ; Segligence, 2 ; Remoral of 
Causes. 1 ; Tasat ion ,  16 ; Wate r s  and Ifratercourse, 1. 

CLEARISG HOUSES. See Banks  and Banking, 6. 

CLERKS O F  COVRT. See Courts, 6 ;  Judgments,  5 ;  Jury,  2 ;  Verdict, 3, 4. 
1. Clerks of Col~rt-Pleadings-Judgme~zts-Dffallt and  I?zquirp-Jzci'is- 

dtction-The clerks of the  Superior Court  have jurisdiction to hear 
and determine motions for  judgment by default, etc., for  the want of 
answer to  the  complaint filed in a n  action properly brought iu their  
respectire counties. T u r d  c. Sgril lo,  321. 

CLOUD 01'; TITLE.  See Equity, 1; Railroads, 2 

COLLATERAL. See Banks  and  Banking, 3. 

COLLATERAL ATTACK. See Courts, 6. 
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COLLECTION. See Banks and Banking, 5 ;  Tasation, 7. 

COLLUSION. See Insurance, 4. 

COMMISSIOXERS. See Courts, 2 ; Sales, 1 ; Tasation, 3. 

COMMON CARRIERS. See Carriers. 

COMMON LAW. See Navigable Waters,  2. 

COMPARATIVE NEGLIGENCE. See Master and Servant, 1. 2. 

COMPENSATIOS. See Railroads, 1. 

COMPUTATION. See Tasat ion,  4. 

CONCURRIKG CAUSES. See Negligence, 16. 

CONCLUSION. See Conrts, 11. 

CONDENNATIOS. See Removal of Causes, 1. 

CON1)ITIOSS. See Deeds and Convf>ynnc.es, 1, 11;  Insurance, 1, 3, 6. 7 .  

COKDUCT. See Estoppel, 1. 

CONFIDENTI.41, HELATIOSS. See Physicians and Surgeons, 2. 

CONFLICT. See Verdict, 2. 

CONNECTING LINES. See Carriers, 1. 

CONSENT. See Banks and Banking, 6 :  Criminal Law, 1 3 ;  Highwq-.  S :  
Judgments, 3, 7, 10;  Verdict, 3, 6. 

CONSIDERATION. See Bills and Sotes,  2, 3, 7 ;  Banks and Banking, 3. 

CONSOLIDATED STATUTES. 
SEC. 

l ( 1 ) .  Fact  of domicile of deceased cannot be collnterallr attacked in 
appointment of administrator by c h - k .  Holtnes .i;. IVtat'fon, 4 i O .  

160, 415. Time limited in  wllich to bring action for  wrongful deatll- 
Actions-Federal Courts. Brooks 2;. IAmber Co., 141. 

160. Competency of dying declarations. Holrnes 2;. TVhartm, 470. 

220(m).  Vol. 3. Bank liable for ac tual  damages only f o ~  nonpayment of 
check with deposit to cover, except when nonpayment through 
malice. Ii700dy v. Bank, 549. 

220(t) .  Vol. 3, 324. Bank may not cancel note due  to i t  upon considern- 
tion of i t s  own shares of stock. Whi te  2;. W h i t e h u ~ s t .  306. 

220(2) .  TTol. 3. Bank mag not maintain action against  ,mother bank to  
compel payment of exchange in course of dealings. Sta tute  applies 
only to "remittances." Bank r l .  Bank, 720. 

224(g) .  Vol. 3. Insolvency of bank a t  t ime of deposit m l ~ s t  be sshon.n in 
order to maintain action against  i t s  officers. Wall 2;. Ho~card,  310. 

421. Statute  of limitations barring mutual  running account. Brock 2;. 

Franck, 346. 
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CONSOLIDATED S T A T U T E S - C ~ ? L ~ ~ ~ L ~ ~ ~ ~ .  
SEC. 
432. Burden of proof on defendant to show adverse possession as  against 

plaintiif's chain of title. Power Co, v. Taulor, 231. 

446. Equity to correct mortgage. Register of Deeds. I n d e s i ~ ~ g .  Crag v. 
JleWborl~, 345. 

451, 48(2) .  Case on appeal under see. 1744, will be remanded when iu- 
sufficient facts appear of record. Welch v. Welch, 633. 

460, 436. In an action to recover against a mother for services rendered 
her son in a sanitarium she may not recover damages upon her 
counterclaim alleging malpractice. Benevolent Asso. c. Scal,  401. 

469. Venue in action between nonresidents of State, with joinder of resi- 
dent defendant in county of resident defendant. Palmer 2'. LI)I('F, 
703. 

481(3) .  799(2) .  The question of absence from State of party with ani- 
?nus rezertarldi not subject to review on record of this case. Sum- 
mons. Service. Service by publication. Levy. Lien. H1-nil1~ v. Har-  
ris, 571. 

493, 494. Motion to dismiss for failure of plaintiff to file prosecution bond 
not sustained on appeal when the proper bond has been filed before 
appeal. Costello v. Parker, 221. 

536. Trial judge may enlarge time for filing answer upon terms. Aldridge 
v. Insvrawe Co., 6%. 

564. When special prayers for instructions should be tendered. Gore o. 
TITilmQngto?t, 450. 

564. Instructions in this case complied with statute. S. v. GI-aham, 450. 

5M. Expression of opinion as  to presumed time party would live and his 
earning capacity, held error in action for negligent injury. Cogdill 
v. Ifardtcood Co., 745. 

567. Evidence held sufficient that injury was proximately caused by de- 
fendant's negligence and not act of God. Joxes v. R. R., 277. 

567. Evidence of severance of relation of independent contractor held 
sufficient to take negligence case to the jury. Lilleu v. Cooperage 
Co., 250. 

567. HoT evidence is to be construed on motion to nonsuit. 8. v. Carter. 
293. 

567. Contributory negligence established by plaintiff evidence on defend- 
ant's motion a s  of nonsuit. Elder v. R. R., 617. 

567. Entire evidence reviewed on motion of nonsuit. Waiver. Considera- 
tion of defendant's evidence. Harrison v. R. R., 666. 

573(3) .  Coml~ulsory reference may be ordered to establish dividing line 
of lands. TValler v. Dudley, 139. 

576. Exceptions duly taken to action of referee as  to dismiqsal for wrong- 
ful joinder of parties and causes of action are necessary for ap- 
peal. Shefield v. Alesattder, 744. 
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COSSOLIDATED STL4TUTES-Co?~ti?&ued. 

Kot discretionary with trial judge to reduce the amount of verdict 
in civil action for damages. IiTuatt u. VcCoy, 7GO. 

Vol. 3. Resident judge may not entertain appeals from clerk. Ward 
v. Agrillo, 321. 

When facts agreed upon by parties, and by agreement trial judge 
to rule law thereon, not a controversy submitted without action. 
Dowling a. R. R., 485. 

634. Clerk of c o u ~ t ' s  duty to transmit record on appeal from assess- 
ments made on owner's lands taken for State Highway. Super- 
visory powers of court. Sneed v. Hightcay Comw~ission, 46. 

Right of appeal, lost in this case by appellant's laches. Certiorar-i. 
ll'omble v. Gin Co., 577. 

644. Granting of certiorari discretionary with the Supreme Court 
upon certain requirement of the mowint. 8. v. Angel, 715. 

On appeal from justice of the peace on account admittedly due, 
the Superior Court judge has discretion to allow plea of statute 
of limitations. Fochtman v. G-reer, 674. 

Restraint upon alienation by deed is void. Jfixell v. Baxemore, 324. 

( a ) ,  ( b ) ,  (c),  ( d ) ,  Vol. 3. Extension of time for sheriff to collect 
taxes due, by valid statute. Hunt v. Cooper, 266. 

Method of computing time excluding first and inclusling last day, a s  
to time for issuing municipal bonds. Adcock v. Fuquay Springs, 423. 

Statute of Frauds applies to executors contracts. Keith v. Kennedy, 
784. 

Railway not liable for negligence in maintaining :side-track put in 
under agreement with private owner. Aileen dXills v. R. R., 647. 

Taxing of costs in action sounding in damages does not fall within 
discretion of trial judge. Cotton 3fill.s v. Knitting Co., SO. 

County commissioners may correct record, nunc pro tunc, in loaning 
money to State Highway Commission. Repealing statutes. Oliver 
v. Ilighzcau Comnzission, 350. 

Bank acting as  county treasurer not responsible for interest on 
moneys in hands a s  treasurer. S. v. Bank, 436 

Town and State ~ ig11n .a~ .  Comnlission may not change location of 
highway contrary to decision in case on appeal. Setcton v. Highway 
Commission, 303. 

Presumption from record as to abandonment of husband on wife's 
action on that ground. Buerly v. Buerlu, 53'7. 

Sale under execution by sheriff may be restrained to prevent cloud 
on title to land. lllizell v. Baxentore, 324. 

Summons on minor in proceedings to sell lands affected with con- 
tingent interests not indispensable as  against rights of innocent pur- 
chaser. Welch v. ll'elch, 633. 



INDEX. 843 

CONSOLIDATED STATUTES-Co9ztinued. 

1795. Beneficiary may testify as  to testator's mental capacity and state 
supporting facts. I n  r e  Will of Brcnun, 583. 

2355, 2480. A mortgage in fact but purporting to be an agricultural lien 
is regarded as a mortgage. Priority of lien. Supply Co. v. Davis, 
328. 

2429, 2430, 2431. Three statutes cor?stitutional. Pentuf f  v. Park,  146. 

2480, 2483. Evidence as  to liens of furnisher of merchandise to cropper. 
Rhodes v. James,  240. 

2513. Married woman may maintain action for seduction without joinder 
of husband in proper instances. Hyat t  v. McCoy, 25. 

2583. Provisions for substituting of trustee in deed securing payment of 
money a re  contractual between the parties, and thus enforceable. 
Trus t  Go. v. Padgett, 227. 

2591. Commissions allowed trustee to the extent of advance bids a t  fore- 
closure sale of lands. I n  r e  Hollowell Lands,  222. 

2621(b),  Vol. 3. Konsuit properly entered, and evidence that  contributory 
negligence was the proximate cause of injury. Wes ton  v. R. R., 
210. 

2654, 2665. Qualification of voters iu quo warranto. S.  v. Carter, 293. 

2671. Title to office is properly tried in civil action in Superior Court. 
Burden of proof on plaintiff in quo marranto. S .  v. Carter, 293. 

2708(3).  When by agreemept with owner, property taken by a city for a 
street is not assessable for street improvements. Lenoir v. R .  R., 
710. 

2713, 2716, 2717. Assessments against adjoining owners along street are 
regarded in nature of statutory mortgage and come within war- 
ranty clause in deed. Coble v. Dick, 732. 

2792. City required to attempt to acquire land for street by agreement 
with owners before starting condemnation proceedings. Jurisdic- 
tion of Courts. Tt'inston-Salcna v. Ashbu, 388. 

2792(b), Vol. 3, 2792, 1715. Statutes construed in pari materia,  as to city's 
taking land by condemnation for street purposes. Ti' inston-Sal~m 
v. Ashby, 388. 

2938(2),  ( 3 ) ,  Vol. 3, 2948. RIunicipal ordinance has effect of statute in 
requiring election for validity of bond issues for necessary e r -  
penses. Adcock v. Fuquay Springs, 423. 

2948(2).  Time for holding election for issuance of bonds by city. Adcock 
v. Fuquay Springs, 423. 

2948, 3949(3).  Time for issuing municipal bonds refers to calendar month. 
Adcock v. Fuquay Springs, 423. 

3008. Escept as  to holder of note in due course without notice, assign- 
ment of contract to carry U. 8. mail is not valid consideration 
theref'or. Trust  Co. v. Duizcan. 692. 



COSSOLIDATED STATUTES-Continued. 
SEC. 
3033. Question i s  for  t he  jury a s  to  whether one i s  a holder of negotiable 

instrument in due  course, upon conflicting evidence. Trust Co. 1.. 

Duncatl, 692. 

3167. Check is bill of eschange d rawn  on bank fo r  p a ~ . m e n t  on present- 
ment.  W o o d ~  v. Bank,  549. 

3243, 3'230. ('ourt Cannot order resale of lands for  parti t ion unless ex- 
ceptions a r e  aptly entered. ,lfcCo?'micX: v. Patterson, 216. 

3400, 7738. When 110 second offenoe is  evideuced under indictment con- 
t a i n i ~ ~ g  other  charges of misdemeanors only, ill violation of prohi- 
bition law, a general verdict is  insufticient. S .  v.  Barnhardt ,  622. 

2411 ( b )  , Vol. 3. -4s t o  purchasing a n d  carrying in tos ica l~l  s to  dwelling fo r  
family use, etc. S, v. Winston, 243. 

3411, Vol. 3. I t  i s  i ~ o t  necessary f o r  charge to  instruct  :IS t o  lawful 130s- 
session of whiskey fo r  conviction under T u r l i ~ g t o n  Act. S. 1,.  

Hege, 626. 
34G.5, 3467. Evidence held sufficient for  servant to  recover damages for 

master 's  negligence. Damages. Diminution of damages. Lilley 7.. 

Cooperage Go., 260. 

3466, 3467. Evidence held sufiicient for jury in fa i lure  of master  to furnihli 
servant with safe  place to  work. Ilailronds. Comparative negli- 
gence. Jottes v. R. R., 227. 

::467. Doctrine of comlu~rat ive  ~iei.ligcnce al)plies to logging roads. Ilrooks 
r.  Lfcm b w  Co., 141. 

2663, 3630. Liability of sure ty  of bank acting a s  caunty t reasurer  for  
interest  on deposits. 8. 1'. B a ~ t k ,  436. 

:840(3) .  Statu torv  iuontli c a l e ~ ~ d a r  1nont11 ant1 not lunar  ~ n o n t h .  T a s a -  
tion. S ta tu tes  ~ I L  p w i  waterin.  Shafltter v. Lipinsky, 1. 

Presumption of devise of lantls is  in fee, u~ i l e s s  testator 's  intent al)- 
pears o t l~e rwi se  from the  \vill, Barb(?e 1'. 7'110i1~.1~.1"7?t, 411. 

1799. Inilwaclli~lg qws t ions  a s  to o t l ~ e r  crimes nre competelit. R .  ?:. 

CO/SON, 206. 

4643. Wrongful conversion of ~ r i n c i p i ~ l ' s  goods by agent i s  embezzle- 
ment. Sonsuit .  S. v. Ettbntrlia, 311). 

Worthless checl\-s. Evidence. I ~ ~ s t r a c t i o n s .  E u r d e ~ l  of proof. Gootl 
fa i th .  8. c. Swle r so~ t ,  877. 

Threats  nut1 offers of violrnct) r~ i f f ic i t~~l t  to convict of i ~ ~ i s t l r m r a n o r  
under this statute.  P. 7.. f'lct~~iir!l. 42. 

Defense of husband in action for nonsnpl)ort. Atl~il tery of wife. 
S. 2 j .  J O ~ N P O I I ,  375. 

Object of bill of particulnrs.  N. 1 . .  Tl~ntlfor~d. 336. 
L 

Evidence held sufficient to cmvic t  of assault  wit11 tlradlg n.mljon. 
8. 2'. Colsot~, 206. 

Evidence in th is  case l~el t l  sctticient to  refuse n io t iw a s  of nonsuit. 
S. e. F l e m i ~ ~ g ,  42. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
4643. Evidence in this case held insufficient to convict of murder. Blood 

poison. Manslaughter. S. v. Eaerett, 442. 

4649. State may appeal from judgment of acquittal non obstanti ceridicto. 
S.  c. Parboro, 498. 

4654. Appeal by clefendant in criminal action in forma pauperis requires 
that  he docket appeal under Rule 5. S. v. Taylor, 738. 

4659. Sentence of death under the judgment of this case is held sufficient. 
S .  2,. Taulor, 538. 

5639, Vol. 3. Petition not a prerequisite to issuance of county bonds for 
lmblic school purposes. Young c. Comrs. of Rowan, 771. 

5669, Tol. 3. Rule under which local electioils for bonds for school lmr- 
poses must be called. Young v. COVLI-S. of Rowatz, 771. 

5758. Indictment against parent fatally defective when not negativing the 
assumption that parent may have sent his child to private school. 
S. v. Lewis, 620. 

6437. Mortgagee's right under loss payable clause on fire insurance policy. 
Whitehead z'. K n i t t i ~ ~ g  31ills, 281. 

6464. I i~sured may change beneficiary from estate to wife as  against his 
creditors. Pearsall c. Bloodzcorth, 628. 

6618. Procedure against State Board of JIedical Examiners in revoking 
license of physician. S .  a. Carroll, 37. 

5911, SOl9. Insufficient description of lands listed for taxes. Sales. B r ~ s o ~ z  
v. JfcCo2/, 91. 

7912. Where taxes are to be listed when owner has not dwelt in place 
of his domicile. Ramom v. C'omrs. of Weldon, 237. 

5979. Allegations necessary to recorer taxes paid to sheriff under protect. 
Hunt c. Cooper, 265. 

7979. Subsequent statute mag not validate tax levy wrongfully levied un- 
der former statute. R. R. t.. Cherokee Countu, 781. 

8006. The previous sale of personalty is not a requisite to the validity 
of purchaser's title to lands of delinquent. Craz;ev~ County c. 
Parker, 561. 

8013, W14, 8028, 8029. The notice to be given by the sheriff of sale of 
lands of delinquent under 8014 is not now condition precedent to 
valid' sale, or required to be shown by affidavit of purchaser. 
Craven County v. Parker, 561. 

8014, 8015, 8009. Newspapers have action only against sheriff for publica- 
tion charges for advertising sale of property of delinquent tas- 
payers. Lane v. Grarwille County, 723. 

8034, 7911, 8019, 8037. Statutes for sale of lands for taxes construed in 
pari materia. Purchaser's remedy. Brisoiz v. HcCoy, 91. 

CONSPIRACY. See Criminal Law, 10. 
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CONSTITUTION. 
- 

ART. 
I, sec. 2. Object of bill of particulars. S .  v. Wudford, 336. 

I,  sec. 11. Facts must be found by judge to impose judgment on sus- 
pended sentence. S. v. Goodirly, 271. 

I, sec. 16. Worthless Check Law is Constitutional, and not imprison- 
ment for debt. S, v. k'arboro, 498. 

I,  see. 17. Land must be sufficiently described to pass title in sale for 
tases. Notice. Bryson v. illcCou, 9:L. 

I,  sec. 17 ; 11, sec. 14. County does not c~cquire vestel3 right to issue 
bonds when two statutes construed in pari materia. Graham  count^ 
v. Terry, 22. 

I,  see. 19. Right of party litigant to have jury polled.. I n  re  Will of 
Sugg, 638. 

I,  secs. 20, 25. Retraxit by newspaper of libelous r a t t e r .  Constitu- 
tional Statutes. Freedom of Press. Pentuff v. Park, 146. 

11, sec. 14. Amendments to valid acts pledging faith and credit of coun- 
ties need not in certain instances be submitted t ~ ]  vote of people. 
Graham County v. Terry, 22. 

11, secs. 14, 23. When unrebuttable presumption of vrdidity of act to 
pledge faith and credit, etc., exists. Election. Statutes. Jlunici- 
pal Finance Act. Evidence. Journals. Fraxiev v. Co?nrs. of Guil- 
ford, 40. 

IV, sec. 8. Supreme Court confined to matters of law or legal inference 
on appeal from decisavit vel now. In re  Will of Broton, 583. 

IV, sec. S. Trial judge may not reduce amount of verdict as  a matter 
of his discretion. Huatt v. UcCoy, 760. 

IV, secs. 8, 9. A modification of opinion by Supreme Court by consent of 
parties will not be entertained by the Court when involving the 
location of highway. Sewtan v. H i g h w a ~  Commission, 303. 

IV, secs. 11, 8. When defendant in criminal action ma1 not raise ques- 
tion of jurisdiction on ground that emergency judge was not quali- 
fied under appointment by Governor. Appeal and error. S. v. 
Graham, 459. 

IV, sec. 11. Resident judge may not entertain appeals from the clerk. 
1T7ard v. Agrillo, 321. 

IV, sec. 27. Waiver of right to deny jurisdiction of justice of the peace 
as to one cause of action divided into two, after appearance, trial 
and appeal. Honig v. Hawa, 208. 

V, see. 3 ;  VII, see. 9. Division of city into tax districts unconstitutional. 
Anderson v. City of Asheville, 117. 

V, sec. 6. Levy of tax invalid under former statute may not be made 
valid by later statute. R. R. v. Cherokee County, 781. 

VI,  secs. 2, 3. Qualification of voters for election of mayor in cities, in 
quo  warranto. S. v. Carter, 293. 
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ABT. 
VII, see. 7 ;  V, see. 6. Presumption in this case that issuance of municipal 

bonds was for necessary expense. Elections. Municipal Finance 
Act. Refunding debt. Statutes i n  pari materiu. Comrs. of X c -  
Dowell v. Assell, 412. 

VII, see. 7. Election by voters not necessary to maintain six months term 
of school. Hwtsfield v. Cramen County, 358; Hall v. Cowws. of 
Duplin, 768; Frazier v. Comrs. of Guilford, 48. 

IX, sec. 2, 3. Counties agencies of government for  issuance of bonds for 
six months term of school. Statutes. Praxiw v. Conzrs. of Guil- 
ford, 49. 

CONSTITUTIOSAL LAW. See Actions, 1 ;  Appeal and Error, 1 3 ;  Courts, 1, 
2 ;  Criminal Law, 12, 13;  Deeds and Conveyances, 3 ;  Highways, 9, 14;  
Judgments, 3 ;  Jury, 1 ;  Process, 3 ;  Quo Warranto, 4 ;  Schools, 2 ;  
Taxation, 4, 12, 14, 15, 26;  Verdict, 6. 

1. Constitutional Law-Codracts-Vested Rights-Retroactive Statutes- 
Statutes-In Pari  Nateria.-Where a valid act authorizing a county 
to issue bonds has been passed in accordance with the provisions of 
the State Constitution, Art. 11, see. 14, leaving out the requirement 
that the question must first be submitted to the qualified voters, ant1 
another act ratified a frw days later makes this requirement, the 
two acts will be cofistrued in pari materia, and the later as  not having 
a retroactive effect, and the county does not acquire a vested right 
under the first ratified act. Const., Art. I, see. 17. a-rarahamz Cfou?zf!/ r.  
Terry, 22. 

2. Constitutional Lazc-Schools-Tmatio+-Bonds-Vote of the Peoplr..- 
Where a legislative enactment has been duly transmitted through 
the proper legislative channels to the President of the Senate and the 
Slwaker of the House of Rt.presentatives, and is  filcd with the Secrc- 
tnry of State in accordance with the requirements of law, after their 
signatures have thereon been placed, the passage of the act in accord- 
ance ~ i t h  the provisions of Art. 11, see. 23, of the Constitution of 
North Carolina is irrebuttably presumed, except where it  falls within 
the provisions of Art. 11, see. 14, thereof, the latter requiring that  it 
be passed on separate days with the aye and no vote, and then only 
the appropriate Journals of each branch of legislation mag alone be 
shown in evidence to disprove that i t  was not so passed, and was 
therefore invalid. Fraxier v. Cornrs. of Guilford, 49. 

3. Same-Statutes-Ratification-Presumptions - County Pi?za?zce Act - 
Where an act has been passed by the Legislature pledging the faith 
and credit of the State. or of a cnunty, etc., in accordance with Art. 
11, sec. 14, of the State Constitution, after adopting amendment?, 
with respect to which the Journals are silent to the manner of their 
adoption, the irrebuttable presumption is that the amendments ~ c i r  
as  to immaterial matters nhen the act itself has been ratified in 
accordance with our State Constitution, Art. 11, see. 23. and nn- 
oEcial memoranda attached by a rubber band to the engrossed act 
and not therein referred to or therein incorparatecl, are inconipctent 
as  evidence per contra. Ibid. 
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COSSTITUTIOSAL LBV-Continued. 
4. BameiVotice-Sewspapers-Suflcier~t Publication.-The provisions a s  

t o  notice given t o  taslmyers,  etc., required bp sec. 10. Blunicipal 
Finance Act, of a n  opmr tun i ty  to  be  heard  before t he  county may  
issue bonds for  various purposes, is  sufficiently complied with if t he  
several orders of t he  county commissioners a r e  published in tlie s ame  
advertisement and a da t e  and  place fixed for  passin,: upon the  objec- 
tions made, if any, separately placed in the  publicati4n and dis- 
tinctly referring to  each of the  separate purposes. Jbid. 

5. Same-Counties-AgenGics of Govctrmcnt.  - While the  issuance of 
bonds for  school purposes i s  not fo r  a necessary expense within the  
contemplation of the  Constitution, and ordinarily requires t he  sub- 
mission of the question to  the  voters for  the  issuance of county bonds 
fo r  the  purchase of addit ional lands o r  equipmenr for  established 
public schools, this is  not required when the  commissioners proceed 
under the  County Finance Act, which empowers counties, a s  direct  
sub-agencies of the Sta te  Government, lo  provide public school facili- 
ties for  the  children of the  S t a t e  fo r  a term not less t han  s ix  months 
of each year. Conqt., Art. IX, see. 2. Art. VII ,  sec. i, does not apply. 
Ibid.  

6. Same-Stntutcs-Lcrrrgth of Achool l 'er.ln--Legis~ati~~s P o l i ~ 8 . - O ~ r  
Sta te  Constitution, having required a public school system of tlie 
Sta te  to have a t  least  s i s  months terms in each year,  leaves i t  to the  
cliscretionary power of t he  Legislature to fix te rms 11 excess of t h a t  
period. Const., Art .  I S ,  sec. 3. Ibid. 

7. Co~zstitutional Law-Taxation - Statu tes  - Vu?~ic ipal  Corpo, atiorfs - 
Cities a n d  Tolc-ns--Zo?ling Distr-icts-Disct'i?nittadio~~ in . id  Vnlol-on 
Tax.-,411 act  authorizing t h e  division of a city in to  several zonrs 
for  the  purpose of fixing a n  a d  valorent basis of real  estate for taxa-  
tion, uniform \t i thin rncll zone, but c31assified ill accordance with 
density of population, character of buildings, etc., violates1 the  
mandatory provisions of ou r  Constitution t h a t  n i t l ~ i n  i ts  colpora t r  
l imits all tasable  property shall  be bp a uniform rule and nd vnloron. 
Const., Art .  T, sec. 3 ;  Art.  T I I ,  sec. 9. dndwsoth 1 ,  dnkez'illc. 117. 

8. Constitutionnl Law-Libfl- Sewspccpo's - R e t r a x i f - S t n t r r t e s 4 .  S., 
2429. 2430. and 2431, providing tha t  a newspaper lmbliqhing a libel 
may avoid. under certain conditions, the  payment cf puhitive dam- 
ages is not discriminatory, but  a constitutional enactment. Const. 
of S o r t h  Carolina, Art .  I ,  secs. 20, 33. Pentuff c. P a d i ,  146. 

9. Snnfc-Actual Danlages-Fiwdom of the Press.-The "actual dam- 
ages" recoverable in a su i t  for libelous publication b j  ;I nenspaper  in 
the event of a re t ras i t ,  a1lo1~-ed by the  statute,  is  fol- pecuinary los., 
direct  or indirect, or fo r  physical pain and inconre~iience,  and a 
recovery therefor (low not  abridge t h e  freedom of lhe  llresq, a s  in- 
hibited by our  Constitution, Art. I, sec. 20. Ibid.  

10. Connt~trctionccl Law-C~'imirfnl Lazc-Ccrliornri-IZcrictr. - Where the  
Superior Court  judge llas declared a sentence by a preceding judge 
void a s  a n  alternative judgment i n  a criminal l~rosecution,  and 
ha?  therefore disregarded i t ,  the  Supreme Court  i.: authorized under 
ou r  Constitution emjwnerin:: i t  among other tliings "to i s w e  any 
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CONSTITUTIONAL LAW-Continued. 
remedial writs necessary to give i t  general supervision and control 
over the proceedings of the inferior courts" to issue a writ  of 
c e r t ~ o r a r i  to bring the question before i t  upon the  State 's  application 
therefor. S. Q. Schliehter, 277. 

11. Constitutional Law-Statutes-1nterpretatio)c-Courts.-The courts will 
not declare a s ta tu te  void a s  inhibited by the  Constitution unless the 
violatioil of the Constitution is  so manifest a s  to leave no room for 
a reasonable doubt. Comw of VcDo~cel l  v. Assell, 412. 

12. Constztutionul Laic-Statutes-Police Polvers-Public' Ecil-Intent.- 
As a par t  of the exercise of i t s  lrolice power, inherent in a State,  the 
Legislature, when not prohibited by tlie Sta te  o r  Federal Constitu- 
tion, may validly euact a s ta tu te  to  suppress a f a r  reaching existing 
lrotential evil, makiug the commission of the prohibited act a mis- 
tlemeanor, and lrunishablt. a s  a crime against  the  State,  without 
reference to whether i t  was  done n i t h  a fraudulent intent. S. r.  
Yurboro, 408. 

13. Same-Worthless Chech-8.-Our s ta tu te  generally known a s  the Worth- 
less Clieck Law, making i t  a misden~eanor for one to draw a check 
on :I bauk knowing tha t  lie had no funds on deposit therein sufficient 
to meet i t  or having made arrangement with the bank for i t s  
pa jmen t  on yresentment, i s  a valid exercise by the  Sta te  of i t s  police 
llowers, the  offense being tlie commiqsion of the net prohibited by the 
s t a tu t r ,  and riot an  irnl~risonment for debt prohibited by our Sta te  
C'o~~stitution. Article I, see. 16. Ibid.  

14. Constitutional Lato- Federal Consti tutiot~ - J u d g ) n ~ n t s  - E'aith and 
Credit-Fraud.-The provisions of the Federal Constitution requiring 
that  a Sta te  shall give full  fa i th  and credit to the  judicial proceedings 
of cvery other State, Article I V ,  see. 1, does not preclude the inquiry 
a s  to whether tlie judgmeiit in question is iml~eachable for f raud 
in certain instances. h ' i ? ~ ~  c. Il.hitmnn, 514. 

15. Sanzc-l'ricils-Estoppcl.-~Tl1ere a judgment of another Sta te  is  sued 
on in th is  State,  the courts will not inquire into matters of f raud or  
other defense which were n i th in  the scope of the  inquiry of the action 
in nh ich  the  judgment had been rendered. I b i d .  

16. Same-Questions of Lax-Trials.-An allegation that  plaintiff pro- 
cured tlie judgnient in another S ta t e  sued on here, in a form and 
manner to  obtain a judgment by def'ault when there were no facts 
to war ran t  the  action, i s  tantamount to saying t h a t  the  judgment 
was  erroneous in law, within the purview of the action brought 
therein. I b i d .  

COSSTRUCTIOR'. See Estates,  3. 

CONTERIPT. See Judgments, 10. 

COXTENTIOR'S. See Instrnctions, 5. 

COKTINGENT ISTERESTS.  See Estates,  2. 

CONTISGENT REJIAINDERS. See Estates, 1. 
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CONTRACTS. See Banks and Banking, 1, 10; Bills and Notes, 2, 3, 4 ;  
Constitutional Law, 1 ; Corporations, 1, 2 ; Deeds and Conveyances, 4 ; 
Fraud, 3, 4, 5 ;  Highways, 12, 15: Infants, 1 ;  Insurance, 1, 5, 6, 7, 8, 9, 
10; Judgments, 1, 10; Judicial Sales, 1 ;  Landlord aud Tenant, 2, 5 ;  
Mechanics' Leins, 1 ;  Mortgages, 5 ;  Xegligence, 1, 9, 22 ;  Principal and 
Agent, 1, 2 ;  Removal of Causes, 3 ;  Telegraphs, 6 ;  Trials, 1. 

1. Contracts - Zndept?ndent Contractor- Questions of 15aw - Courts. - 
Whether one employed to erect a building is  an independent contrac- 
tor is a question of law to be determined from the written contract. 
Drake 2;. .4shezriIle, 6. 

2. Contracts-Written Instruments-Evidence-Pa~~ol Ecidcnce - Statute 
of Frauds-Frat~d-Principal and Agsnt.-Where the contract for the 
sale of a home electric-lighting machine and fixtures is in writing 
and expressly excludes all-verbal representations made by the seller's 
agent not therein contained, evidence in behalf of the purchaser as  
to the cost of operation not contained in the written instrument is a 
modification or variance thereof, and evidence thereof alone is prop- 
erly excluded for that reason, and also for being mtlrely ~romissory 
of what the machine sold would do in the future, and standing alone 
is insufficient to invalidate the contract itself as  being fraud in the 
factum. Colt w. Conner, 344. 

3. Contract - Building Contracts - Substantial Compliance - Burden of 
Proof.-Where damages for a breach of a builder's contract are 
sought in an action, and the breach is denied, the burden of proof is 
on the plaintiff to show that the contract has not been substantially 
complied with by the defendant, under conflicting evidence. Ice Co. c. 
Construction Co., 407. 

4. Ccntracts-Parol Ezidence - E ~ i d e n c e  - Bills and No tes-Kenezcals- 
Hortgagcs-Liens.-Par01 evidence is  competent to show that the 
original note, secured by a mortgage on lands, was several times 
renewed, and that the note in suit was the last of the series, i t  being 
of matters not embraced in the written part of the transaction, and 
when so established the time of the making of the original mortgage 
note will give the mortgagee priority of lien over a later docketed 
judgment. Edwards v. Nunn, 4 E .  

5. Contracts-Pleadings - Ecidence -Actions - Public Policg - Qovern- 
mmt.-Where the complaint declares upon one contrrict under which 
plaintiff claims compensation for services rendered, he may not re- 
cover ulmn a different contract not alleged in the conplaint relating 
to the same subject-matter, the probater without the allegata being 
vitally defective. As to whether the contract in this case to induce 
pcblic officials to enter into it  in behalf of the United States govern- 
ment, was contra bonos mores or against public policy, is not decided. 
Andersun v. Chiles, 694. 

6. Contracts-Damages-Evidence-Questi0?18 for  Jury.--In this action 
to recover the plaintiff's profits on cutting cord wood a t  a certain 
price per cord within a limited time, evidence of' the plaintiff's 
preparations and the prosecution of his work, and the number of trees 
upon the locus in quo, was sufficient to sustain the vwdict and judg- 
ment thereon in his favor. Maney w. Extract Go., 736. 

CONTRADICTION. See Evidence, 10, 15. 
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CONTRIBUTION. See Bills and Notes, 9 ;  Equity, 6. 

CONTRIBUTORY NEGLIGENCE. See Evidence, 8, 19; Master and Servant, 
6, 8; Negligence, 12, 16, 17, 19 ;  Railroads, 3. 

CONVICTIOR'. See Criminal Law, 8. 

CORPORATIONS. See Bills and Notes, 9;  Judicial Sales, 1. 
1. Corporations - Oficers - Contracts - Frau&--Voidable Contracts.-A 

contract, made and entered ,into between two corporations by the 
president of both, who is a director and stockholder in each, is not 
void but voidable, depending upon whether the contract was made in 
good faith and for a sufficient consideration, and one of these cor- 
porations who seeks to have it  set aside upon the grounds that  the 
other had received an unfair advantage, has the burden of proof. 
Cotton Mills v .  Knitting Co., 80. 

2. Sme-Shareholders-Ratification.-Where a corporation has entered 
into a contract with another corporation, through one who is the 
president, a director and stockholder in both, and in its action it  is  
established that the other has received an undue advantage, i t  may 
not recover damages when i t  is made to appear that  by its conduct, 
or otherwise, its own stockholders had ratified and approved the con- 
tract after knowing its terms and receiving the benefits. Zbid. 

3. Same-Partial Performance of Contract-Dmages.-Where two manu- 
facturing corporations have entered into the performance of a con- 
tract for the exchange of certain machines, and the exchange is partly 
made, but as  to some of the machines it  cannot be carried out for 
the fact that they had been sold to  others, the action, to that extent, 
sounds in damages. Ibid. 

CORRECTION. See Highways, 12 ; Instructions, 3. 

CORROBORATION. See Criminal Law, 7. 

COSTS. See Appeal and Error, 12. 
1. Costs-Actions-Suits -Equity - Statutes. - An action upon contract 

sounding in' damages is one a t  law, and the costs are  taxable against 
the losing party, C .  S., 1225, and the principle involved in certain 
proceedings in equity, where this matter lies within the discretion of 
the trial judge, C. S., 1243, is not applicable. Cotton Mills v. Knitting 
Co., 80. 

2. Costs-Stenographer's Pees-Reference-Evidelzce-Findings-Courts- 
Appeal and Error.-Where the losing party in the action moves the 
clerk of the  court to recall execution under judgment on the ground 
of excessive cost taxed for stenographer's fees, i t  is required of him, 
upon reference made, to appear and show that  the charge was ex- 
cessive, and failing to appear and offer evidence, the referee's finding 
and approval of the court below will be sustained on appeal to the 
Supreme Court. Reeves v. Marks, 357. 

COUNSEL. See Jury, 2. 

COUNSEL FEES. See Divorce, 1. 
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COUNTERCLAIM. See Actions, 3 ;  Trials, 1. 

COUNTIES. See Constitutional Law, 3, 4 ; Schools, 1 ; Statutes, 1, 2, 5 ; Taxa- 
tion 4, 6, 10, 14, 20, 25. 

1. Counties-County Treasurw-Banks and Banking-Sfatutes- Deposi- 
tories-Principal and Bgent-Depo8its.-Where a c ~ ~ u n t y  authorized 
by statute has appointed a bank a s  its fiscal agent to perform the 
duties of the treasurer for the county requiring a bond for the faith- 
ful performance of such duties, the surety on the bond is liable only 
for the proper performance of. these duties of its principal. S. v. 
Bank, 436. 

2. same-interest-~0ans.I~ local bank acting under a valid appoint- 
ment to perform the duties of a county treasurer, as; the fiscal agent 
of the county, is not required by C. S., 1393, to pay interest on the 
deposits of county funds thus received by it, and the surety on its 
bond is not liable for the failure of the special depository to charge 
itself interest on the deposits except when the bank has loaned the 
funds out to third parties. Zbid. 

3. Same-Roads and Highways - Deposits -- Special Depositories -Mad 
feusame.--Where a local bank has been lawfully appointed to per- 
form the duties ordinarily performed by the county treasurer, and 
has also been appointed a s  a special depository for the proceeds of 
sale of an issue of bonds for highway construction upon which in- 
terest is required to bme paid, C. s., 3655, in this dual capacity the 
surety on its bond for the faithful performance by the bank of the 
duties of county treasurer is not liable for the failure of the bank 
to collect interest on the funds received by it  from the sale of the 
highway bonds, as  such was not in contemplation of the surety bond. 
C. S., 3650. Zbid. 

COUNTY COMMISSIONERS. See Highways, 11, 12. 

COUNTY TREASURER. See Taxation, 9. 

COURTS. See Actions, 2, 4 ;  Appeal and Error, 3, 6, 15, 16, 18;  Banks and 
Banking, 11 ; Certiorari, 1, 2 ; Constitutional Law, 13. ; Contracts, 1 ; 
Costs, 2 ;  Criminal Lam, 15, 25; Damages, 1 ;  Deeds and Conveyances, 6 ;  
Eminent Domain, 2 ;  Judgments, 10; Jury, 1, 2, 7 ;  L~mitation of Ac- 
tions, 2 ; Partition, 2,  6 ; Physicians and Surgeons, 2  ; Pleadings, 9, 11 ; 
Process, 2, 3 ; Railroads, 1, 2 ; Telegra~)hs, 1 ; Vendor a i d  Purchaser, 1. 

1. Courts-Jurisdictio?zJustices of the Peace- TV aiver -- Constitutionat 
Law.--Where the defendant is sued on two accounts before a justice 
of the peace separately stated, each appearing to be in amount com- 
ing within his jurisdiction, but together exceeding it ,  I)y his appearing 
and acknowledging his liability for the sum total he thereafter waives 
his right on appeal to  set up the defense that in fact the two accounts 
mere but one, and he may not insist that the judgments rendered 
against him by the justice were unconstitutional and void for the 
want of jurisdiction. Const. of N. C., Art. IV, sec. 27. Honig v. Haw@, 
208. 

2. Courts-Constitutional Law-Statutes-Emergency Judges-Governor- 
Commission-Issues.-While our Constitution, Art. ITT, S ~ C .  11, pro- 
rides for the appointment of emergency or special judges by statute, 
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and our statute confers the power of their appointment upon the 
Gorernor under the restrictions of the Constitution that  it  may be 
done when the judge assigned thereto, by reason of sicbncss, disability 
or other cause, is unable to attend and hold the court, and when no 
other judge is available, the validity of the trial for a homicide dur- 
ing the designated term may not be questioned by the defendant upon 
his affidavit filed subsequent to the trial, raising an issue a s  to 
whether the resident judge of the district was available a t  the time 
of the trial. S. v. Graham, 459. 

3. Samr-Appeal and Error.-Where the prisoner tried for the commis- 
sion of the capital offense of murder a t  a term of court held 1)~ '  
an emergency or special judge appointed by the Governor under the 
protisions of our statute, has attempted to raise an issue as  to the 
validity of the trial by reason of the availability of the resident judge 
to hold the term, 1)y affidavit made by him for the first time after 
his conriction, no question of law or legal inference is raised as  to 
matters of error upon the trial itself, which comes \vitliin the power 
conferred by our Constitution, Art. IV, see. 8. Ibid. 

4. Same-De Jure-De Facto.-Where the emergency or special judge 
holds a term of court under commission from the Governor, pursuant 
to constitutional and statutory authority, he is in the exercise of his 
office as  a matter of right. Ibid. 

5. Courts-Clerks of Corirt-Jurisdictioi~-Executors and Administrators 
--J~ldgrnrnte-Collateral Attack.-Except when the clerk of the Su- 
perior Court having jurisdiction of the issuance of letters of adminis- 
tration issues them, when the party is not dead, no jurisdictional 
fact is raised, and where he has found as  a fact before issuing the 
letters tliat he died domiciled in his county according to the statute, 
C .  8.. 1(1), the fact of his domicile cannot be collaterally assailed. 
Holmes u. Wharton, 470. 

6. Same-Actions-.lutomobiles-SegTig??bce.-\There the plaintiff sues to 
recover damages caused by the negligent driving of defendant's auto- 
mobile on a highway, declarations of the deceased tending to show 
tliat his death was caused by defects in the nuto truck he was driv- 
ing a t  the time and not by the negligent driving of defendant's auto- 
mobile, are  incompetent as pars r f s  gestcp, when made after the in- 
jury was received by him which caused his death. Ibid. 

7. Same-Trusts-EvitZm~ce-Declarations Against Interest.-Where an 
administrator sues to recorer damages for the wrongful death of his 
intestate, he acts in the nature of a trustee for those among whom 
the recovery is to be distributed under our statute, and the declara- 
tions of the deceased are not competent as  admissions against in- 
terest, as  he being dead car1 have no interest therein. Ibid. 

8. Courts-Supreme Court-Decisioms-An opinion of the Supreme Court 
should be considered and applied a s  a precedence in its relation to 
the facts upon which its conclusions of lam are based. Dowling v. 
R. R., 488. 

9. Courts-Rules of Court-Enforcement-Appeal and Error.-The rules 
of the Supreme Court regulating appeals a r e  mandatory and for 
equal enforcement as  necessary to the more prompt and careful con- 
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sideration and decision of the cases appealed from, and the due and 
orderly consideration of appeals may not be interfered with by the 
Superior Courts, the Legislature, or others. TVomblta 2;. Gin Co., 577. 

10. Courts-Rules of Court-Statutes-Certioravi - Appeal and Error. - 
The appellant from an order of the Superior Court finding him guilty 
as  for contempt of court, and who moves for certioravi in the Su- 
preme Court, shows no legal excuse for the failure of the judge 
to have settled the case under due and orderly procedure, when the 
judgment fully and in an orderly manner sets forth the necessary 
facts upon which it  was based; the appellant has taken an unusual 
time in preparing and serving his case, and he has not complied with 
C. S., 643, with respect to the service of the case, and in other re- 
spects as  required by the rules of court. Ibid. 

11. Courts - Discretion - Opening and Co?lcluding Spea:h - Appeal and 
Error-Wills-Caveat.-Lipon the trial of an issue d'evisavit  el non, 
where the evidence is conflicting, the decisions of the trial judge 
a s  to whether the propounders or caveators to a will shall open and 
conclude, is one within his discretion, and is not reviwvable on appeal. 
I n  r e  Will of Broum, 583. 

COVENANTS. See Deeds and Conveyances, 1 ;  Insurance, 1. 

CRIMINAL INTENT. See Banks and Banking, 8. 

CRIMINAL LAW. See Bills and Notes, 7 ;  Constitutional Lam, 10; Evidence, 
15, 20 ; Homicide, 2, 5 ; Indictment, 2 ; Intoxicating :Liquor, 1 ; Judg- 
ments, 9 ;  Sheriffs, 1. 

1. Criminal Law-Assault-Husband and Wife-Self-Defense-Excessive 
ForceQues t ions  for Jurv.-Where a wife is assaulted in the pres- 
ence of her husband by one using insulting language relating to 
her innocence and virtue, and the assailant had put his arm about 
her, the husband has the same right as  the wife in using sumcient 
force to repel the attack, and the question of whether the force he 
used in striking the assailant in the face was excessive for that pur- 
pose, or prompted by a spirit of revenge, etc., is one for the jury. 
8. Maney, 34. 

2. Criminal Law-Elatry on Lands-Statutes.-In order to convict of a 
misdemeanor under the provisions of C. S., 4300, for the "entry into 
any lands and tenements," etc., i t  is not necessary that the act of 
going on the lands be unlawful if the accused thereafter has in over- 
powering numbers cursed and abused the one in lawful possession, 
using threatening and abusive language, and where there is sufficient 
evidence of these facts, defendant's motion a s  of nonsuit is properly 
overruled. C. S., 4643. S. v. Fleming, 42. 

3. Same-Evidence-Nonsuit.-On a motion for nonsuit in a criminal ac- 
tion, the evidence i s  to be taken in the light most favorable to the 
State, and i t  is entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom. C. S., 4643. Ibid. 

4. Criminal Law-Involuntary Manslaughter-Instructio~us - Appeal and 
Error.-Where the evidence upon a. trial for a homicide tends to show 
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that  in a fight between the defendant and deceased, willingly entered 
into by the former, the prisoner intentionally shot the deceased with 
a gun and killed him, and pm- contra that  the deceased had taken 
the gun away from the prisoner, and while in the deceased's posses- 
sion it  was accidentally discharged by the act of the deceased and 
killed him, a verdict of involuntary manslnughter will he upheld on 
agwal, upon the facts of this case, under an instruction to the jury 
that "involuntary manslaughter is where death results unintention- 
ally from an unlawful act negligently done," and the instruction is 
otherwise correct. 8. v. Ez'ans, 121. 

5. Criminal ~aw~~e~li~mce-.4ctions.-~egli~ence, in order to be crim- 
inal must be of a higher degree than that required to be actionable or 
sounding in damages in a civil action. Ibid. 

6. Criminal Lau?-Evide?tce-Cross-E~a?nirtatio)a-~48sault and Battery- 
Deadly Weapon-Intent to KilZ-Statutes.-Upon a trial for an 
assault with a deadly weapon with intent to  kill resulting in an 
injury, C. S., 4214, i t  is  competent for the solicitor on cross-examina- 
tion of the defendant who has testified a s  a witness in his own behalf, 
to ask him if on certain occasions he has violated certain criminal 
laws, when confined solely to the purpose of inlpeaching the testimony 
he had given. C. S., 1799. S. v. Colson, 206. 

7. Same-Corroborative Ez'idence-Declarations.-Upon the prosecutioll 
of an action for an assanlt with a deadly weapon, a pistol, wherein 
the defendant denies he was the man who had shot the prosecuting 
witness i t  is competent for this witness to testify that immediately 
after the shooting he had said to bystanders that  the defendant was 
the man, when confined to the purpose of corroborating his testimony 
previously given to that  effect. Ibid. 

8. Same-Evidence-Verdict-Co1~2:ictiot~ of Simple Assctri1t.-Under an 
indictment for an assault with a dealy weapon, a pistol, with intent 
to kill, C.  S., 4214: Hcld, the evidc~~ce in this case was sufficient to 
sustain a verdict under C'. S ,  4640, of an assault with a deadly 
weapon, which tended to show that the defendant fired a t  the prose- 
cuting officer, a police officer, as  the latter was attempting to stop 
him from driving off in his automobile in endeavoring to escape arrest 
under a warrant held by another police officer, who was with him 
for the purpose of making the arrest, with other evidence that the 
defendant knew the policeman fired upon as  an officer of the law a t  
the time. Ibid. 

9. Criminal Lat~'-Znsti'fcctwi~s-P~csunzpti~~~ of Z n ~ ~ o ~ c n ~ ~ - X p e ~ i a l  Re- 
quests for  Znstructions-Burden op Proof-Reasonablc Doubt-Appeal 
and En-or-Objections and Exceptiorzs.-Where upon the trial for  a 
homicide tlie judge has fully and sufficiently charged tlie jury that the 
State must satisfy them of the guilt of the accused beyond n reason- 
able doubt, the mere failure of the trial judge to instruct them a s  to 
the legal presumption as  to the defendant's innocence, will not be 
sufficient to grant a new trial on appeal in the absence of a special 
request to that effect, this presumption not being considered a s  evi- 
dence in the case, though the authorities in other jurisdictions are  
conflicting. AS'. v. Boswell, 260. 
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10. Criminal Law-Conspiracu-Declal-atious-Eeidence-he declarations 
of one conspirator in the  furtherance of a common design of several 
t o  commit a homicide, while the  design esists,  i s  co~npetent evidence 
against  them all, though not made in  their  presence, and the fac t  
of conspiracy may be proven by the acts of different persons when 
legally sufficient t o  establish i t .  Ibid. 

11. Criminal Law-Judgmmts-Suspe)~ded Judgments-Good Behavior-- 
Sentence.-Where a defendant i s  tr ied for  the  violation of a criminal 
s ta tu te  and taxed wi th  the  costs and required to g i ~ e  bond in a cer- 
tain amount  for  his appearance i,n court fo r  a certain period of t ime 
to  show good behavior, t he  court  af ter  the  full  limit of time had 
expired is  without war ran t  of law to adjudge tha t  the defendant h a d  
violated the criminal law and impose a sentence 'of imprisonment 
upon him and assign him to  work on the county road.;. S. v. Good- 
ing, 271. 

12. Same-Facts Fot ind-Co~~st i tu t ionr t l  Law.-Where a defendant con- 
victed of a criminal offense has  had sentence suspended upon condition 
that  he  appear a t  certain times in  court  and show good behavior, i t  is  
required that  a judgment rendered a t  a later t ime find the fac ts  upon 
whiczli n sentence has  been imposed and specify the  findiugs of zt 

cerbain criminal offense the defendant is  found to Ila~ie committed, i n  
order to  show tha t  the defendant had been informe3 of the  offense 
before sentence. Const., Art. I, sec. 11. Ibid. 

13. C~imi ) t a l  Law-Verdict-Elez'r~~ Ju ro r s  - Couserlt - Jridg~,tcrlt-'fppenl 
and Crl-or-Rerc~'sadConstitzctio~~al Law.-While i t  may appear upon 
the  face of the  record in a criminal action on appeal t o  the  Supreme 
Court tliat the defendant had agreed tliat the  verdict of eleven jurors, 
one being excused for ~ic l iness ,  should be received r s 1 alitl, tlie de- 
fendant  may nevertheless insist t ha t  the verdict is  invalid, and i t  
aplrearing tha t  i t  was  not rendered by a verdict of' twelve men i t  
will be declared invalid and a new trial  ordered. 6. 2; Rorrsc, 318. 

14. C?.in~it~trl Law-Embexxlcmo~t - E r i d c l m  - So~rsii i t .-TVere there i.; 
evidence tha t  a n  agent is  charged with the  duty of ~ e l l i n g  n load of 
tobacco upon a local market  on b ~ h n l f  of the  principal only, and 
accortlingly receiving tlie price, he in t en t io~~n l ly  and wrongfully con- 
verted i t  to his own use, i t  i s  snfhcient to constitute the  crime of em- 
bezzleinent, C. S., 4268, and  s ~ ~ s t a i n  n ~ e r d i c t  of guilty, on a motion 
a s  of nonsuit. C. S., 4643. S. v. h'ubanhs, 319. 

15. Cri11titm7 Laic-I?ldicttnott-Bill of Ya~.tzc~ilars-Courfc-Discrctio)i- 
Ez'idc~~cc-Scio~tc~.-Qzio ,li~irno.-The granting of a bill of particn- 
lnrs on an  intlictmcnt for a ciiminal offense is to primarily inform 
the  accusetl of tlie charges againr t  him, ruld secondari y to inform the  
conrt, and while this not strictly a  art of tlie indictment, i t s  effect i s  
t o  confine the  Sta te  in i t s  evidence to  the  particulars rst:lted, and i t  is  
reversible error to the  prejudice of the defendant's r ights fo r  tlie 
conrt to admit ,  over his objection, evidence a s  to other criminal 
offenses not included in the bill. C. S., 1613; Const. of S. C., Art. I ,  
sec. 11. 8. v. T17adford, 336. 

16. Criminal Law - AbamZonment - Juetificatiojb - Statutes-Adulter? of 
TVife--I~tstrt~ctio~~s.-IF7l1ile ordinarily the  husband may not with- 
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draw his support from his wife and chilclren, and compel her to leave 
him without ~ io la t ing  our criminal statute, C .  S., 4147, i t  is one of 
the exceptions to the rule under nhich the husband ma3 prove justi- 
fication, when she h;ls committed adultrrj  with another man, and an 
inqtruction nliich tle1)rires tlie huil~anii of this defense is rcrersible 
error. S. I . Jol~~tsott,  378. 

17. Crimii~ul La IC-Larrotjl-Ittstrtrctiotrs-I'cloitio~ts Intent-Appeal and 
Error-3'ex Tr~clls.-\There the el idence is conflicting upon a trial 
for larcenr, the burden of proof is on tlie State to show beyond n 
reasonable doubt the legal elemcnti of the offense charged and that 
it  was done with a felonious iiitent. :nid an instruction which fail? to 
so charge the law thereon is reversible error. A'. v. Euntce, 409. 

18. Crimzlial La%-Iiomic~de-Et tdet~cf-\ omuit-Deat71-Iin tfe IlTou?td- 
Cause a t ~ d  Effect-lllood Poisol~il~g-Eridence tending only to show, 
upon :I trial for wifr murder, that the 1)risoner unintentionally in his 
sleep, a s  a result of a bad dream, inflictrtl upon his wife a wound too 
sligllt to hare caused her death, e s c q ~ t  that from its neglect of treat- 
ment it  may hare I)ecn posiiblr for blood poisoninq to hare set in 
therefrom that caused her death, is insuficient in law to qwtain n 
conriction of manslaughter, ant1 d~fendant 's  motion a? of lionsuit 
should hare been sustained, under ('. S ,  4643, in the absence of eri- 
ilence, expert or otherwise, that death in the particular case, resulted 
from the wound's being infected by the 1misi111; and where physicians 
hare  made an autopsy hy e\;lluming the body of the nife  after her 
burial, and the condition of her b&y was wch as  to make ~t in their 
opinion impossible to say that tlie jrarticular wound resulted in death, 
this testimony alone is insufficient to sustain a ~ e r d i c t  of man- 
slaughter. S. 1;. Elerett ,  1+2 

19. Criminal Law-Husband cotd Wife-Ectdence of Wife.-While in a 
criminal action against her l~usband the wife may not teitify against 
him, her remarks made to him shortly before the commission of the 
crime, in the presence of third partie., tending to show his rnilt, and 
not replied to by him. may be teqtifi~d to by a party liearmg it  and 
being present a t  the time. S, r. Grcthan~, 459. 

20. Crln~~ttccl La+--4ppertl ctnd Erior-Stcttc'o dppeab~tc~ttttcs-TVhere 
there is a rerdict conricting a defendant of a misdemeanor under the 
lrrorisions of a statute prohibiting the drawing of a worthless check 
on a bank under certain conditions, and a judgment has been ren- 
dered in favor of the defendant non ob8tn)tti veridicto, the State may 
appeal under the grorisions of our statute. C. S ,  4649. S v. Yar- 
boro, 498. 

21. Crintiwal Law-Burdell of Proof-Rcasoi~able Doubt.-The reasonable 
doubt beyond which tlie State, in a criminal action, must show guilt 
of the offense charged, is  not one which is vain or imaginary, but one 
based upon reason and arising from the evidence in the case. X. v. 
Sigmon, 190 3. C., 690, cited and approved. X. 2;. Hege, 526. 

22. CrinainaE Law-Ecidotee-Adn~issio?ts.-IVhere the defendant is indicted 
fo r  violating the Turlington Act by having the unlawful possession of 
whiskey, testimonr of the officers making the arrest that the defend- 
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ant said a t  the time thereof that he h:ld been caught and there was 
no use to deny it, is competent as  an admission of guilt by the de- 
fendant. Ibid. 

23. Criminal Lazc-11tdictttfe)lt-Spirituor~s Liquor-I?ttoxicating Liquol- 
Felonies-Mi8demcarto1.s-Verdict-Jt~dgmcnt.-An indictment charg- 
ing separately the unlawful manufacture of spirituous liquor, per- 
mitting the operation of a distillery on his land, the unlawful posses- 
sion, and the unlawful manufacture after conviction for the same 
offense, charges only misden~eanors escept as  to the last count, and 
when there is no evidence as  to the former conviction, a general rer- 
dict of guilty should be set aside as  to this count, and a judgment 
imposing a masill~um and minimnni sentence is reversible error. C. S., 
3409, 7738. S. zr. Bnmhardt,  622. 

24. Criminal Laic-Vet.dict411dgnwlt-Sct~te)rcc- Revet.8nl.-Where the 
verdict in an indictment charging the rweiving of stolen goods know- 
ing them to hare been stolen, is "guilty of receiving stolen goods," 
it  is defective a s  not being resyonsive to  the charge or falling within 
the requirements of the statute to constitute the offense made in the 
indictment, and thereon a judgment may not be entered or a sentence 
imposed. S. v. Shew, 690. 

25. Same-Appeal aud Error - Zitstructiom -- Veuirc dc Soco-Courts.- 
Where the verdict in a criminal action is not suffici~?nt to support n 
judgment, i t  should not be received by the court, but returned to the 
jury with instructions so that  i t  may be remedied, ant1 where the 
judge has received the verdict, on defendant's alqxal. n cellire de 
?roco will be ordered. Zbid. 

26. Crin~inal Law3udgn~e)rts-Defect-P~-oced~rc.-Wee the count in 
an indictment is insufficiently alleged, it may then be cared by the 
solicitor's sending a correct bill to the grand jury. I i~id.  

CROSS-EXAMIXATIOS. See Criminal Lam, 6 ; Master and Servant, 14. 

CROSSIXGS. See Railroads, 3. 

DAMAGES. See Actions, 3 ;  Banks and Banking, 13;  Carriers, 1, 2 ;  Con- 
tracts, 6 ; Constitutional Law, 9 ; Corporations, 3 ; Deeds and Convey- 
ances, 10; Fraud and Deceit, 1 ;  Instructions, 9 ;  Landlnrd and Tenant, 
4, 5 ; Libel and Slander, 1 ; Master and Servant, 1, 2, 6, 8, 13 ; Navigable 
Waters, 1: Xuisance, 1, 9 ,  8, 9, 10: Railro:ids, 1, 2 ;  Removal of Causes, 
3 ;  Sheriffs, 1 ; State Highway Commission, 1 : Telegraphq, 1, 3, 6 ;  Trials, 
2 : Verdict, 6 : Waters and Watercourses, 1, 3. 

1. Damages-Mental Sngriish - Evidence - Qzwtions fol. J~crp-Courts- 
Matters of Law.--Where the plaintiff sues to recover damages for 
mental anguish she has sustained by not reaching the bedside of her 
dying mother, etc., a l l egd  to have been caused by the mixed train 
upon which she was a passenger running greatly behind its schedule 
time, and there is no evidence that she had received any but courteous 
treatment from the defendant's conductor, to whom she stated the 
circumstances, or any other of the defendant's agent:, or employees: 
Held, error to submit to  the jury the question of plaintiff's recovery 
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of punitive damages as  none are  recoverable a s  a matter of law up011 
the evidence in the case. T r i p p  v. Tobacco Co., 193 N. C., 614, cited 
and applied. PickZesimer v. R. R., 40. 

2. Damages-Arrest-Pkaditzgs-Demur~w.-No cause of action is alleged 
in the complaint upon allegations that defendant who was 011 his 
appearance bond to appear a t  court upon appeal from a misdemeanor, 
misinformed the plaintiff that  the cost of the prosecution had been 
paid and he was discharged, and in consequence of this erroneous 
statement he had been taken on a capias and incarcerated, thereby 
sustaining the damages in suit. Carris v. Young, 340. 

3. Damages-Bills and Notes-Meaeure of 1Yamages.-Although formerly 
held in England that when plaintiff is a merchant or trader the jury 
may award substantial damages in proper instances, but when other- 
wise the jury may award nominal damages or such actual damages 
a s  are  proven, the reason for the distinction is obsolete; and any per- 
son will be deemed substantially damaged upon the refusal of a bank 
to pay his check, unless protected by the provisions of 3 C. S., 220(m), 
and substantial damages may be awarded. The analogy to libel and 
slander pointed out. And where the nonpayment is through malice, 
punitive damages may also be recovered. Woody 2;. Bank, 549. 

1. Damages-Parent and CRild-Infants-Negligence.-An unemancipated 
infant can recover only such permanent damages for an injury as  
may result to him after his majority. Hunt v. Power Co., 696. 

DAMS. See Xegligence, 18, 20. 

DANGER. See Highways, 1. 

DATE. See Wills, 3. 

DEADLY WEAPON. See Criminal Law, 6. 

DEATH. See Criminal Law, 18 ;  Wills, 2. 

DEBTOR AND CREDITOR. See Banks and Banking, 1 ;  Equity, 2, 5 ;  Insur- 
ance, 3 ;  Limitation of Actions, 1 ;  Partnership, 2. 

DECEIT. See Principal and Agent, 1. 

DECISIONS. See Actions, 4 ;  Courts, 8. 

DECLARATIOXS. See Courts. 7 ;  Criminal Law, 7, 10; Evidence, 1 5 ;  Hus- 
band and Wife, 6 ;  Wills, 9. 

DEEDS AND COSVEYASCES. See Appeal aud Error, 1, 2 ;  Evidence, 3, 10;  
Executors and Administrators, 1 ;  Fraud, 2, 3, 5 ;  Husband and Wife, 
1, 2 ;  Infants, 1; Mortgages, 1, 5, 7 ;  Partition, 5 ;  Partnership, 3 ;  Taxa- 
tion, 2. 

1. Dccds atld Co112;c~a,1ces-Restrictiolls as to Residences-Covena?tts- 
Changed Conditiotzs - Equity - Injunction.-The restrictions in the 
deed from the original owner of lands subdivided into lots that the 
lots thus conveyed should be used for residences and not for business 
or mercautile purposes, will not be enforced in equity by injunction 
against the prohibited use when i t  is made to appear that the condi- 
tions in the lapse of time have so changed that to enforce the restric- 
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tions would be detrimental to all the present owners of the property; 
as  where originally residential property was the class thereof desir- 
able, and the object to be obtaiued, but that the city had since ex- 
tended its limits, paved i ts  streets, furnished modwn conveniencf.~, 
water, sewerage, electric lights, etc.. and the property in the neigh- 
borhood of the locus in quo had become built up into business p r o p  
erty, and ns such was of much greater value, and those holding under 
the original deeds, except the plaintiff in the suit, desired that the 
restrictions in their deed, in this resl)ect, be removed. Starkell v. 
Gardwr. 74. 

2. Dccds n~rd Co1r.t~c~a~tces-Tax&iot~-5'lrcri~s Deed-Stattrtcs-Desc~ i p -  
tions.-8 description of land in a list of sale for tases a s  "Bearerdam 
Township. name T. D. Bryson heirs, acres 400, amount $10.00," when 
the land consisted of an undivided oiwhalf interes~ in 70 acres, in 
200 acres, in 331 acres. and in 200 acres, untler separate Stnte grants, 
is ]lot a sufficient tlescril~tion under C. S . 7911 ; C. S.,  SOl9, and a sale 
thereunder will be void. Bt.)/sou v. J f c C o ~ ,  01. 

3. Same-Constifzctional Law.--For n valid sale of land for taxes, the t a s  
list and notice of sale must contain a sufficiently definite description 
of the land to allow the Innil to In. itlentified, and to I)e notice to those 
persons whose interest iq to be affected, and if the (Lescription is not 
so definite. a sale thereunder will I)e void a s  not co~uplying with the 
statute, and a s  taking 11roperty without giving notice and as not 
affording those whose l ~ o p e r t y  is soltl an opportunity to be heard. 
State Constitution, 91.t. I, sec, 17. Ibitl. 

4. San~c-Lntctrt Ainbigrtr fl/ - Par02 Ecidotce - Contracl's -Wllere a de- 
scription in the tnx list and notice of sale for t a w s  is "400 acre.;, 
I3enverdaln To\rnchip,'' ~ t c . .  the ambiguity therein is not one appear- 
ing upon the face of the t a s  liclt ant1 i~otice of sale I)~it latent, and 
p r o 1  evidence to identify the lnntls is inadmissible. Ibid. 

5. Snnfc-Sf:~trrtcv-I,rfc 1prcttrtio?1-I1c Pori JIaterin.-IT' tll regard to tllc 
sale of 1i111tls of the delinquent tas1)ayer for the lmymrlit of taxes due 
t l i e r e o ~ ~  construing C .  S.. 8034, with wcq 7011 a s  to listing. and 8010, 
rcqniring that tlir land br \uffic.icwtly tleicribed, i t  i; Hcld, that the 
rnle of evitleucc esclutling parol critlence to  identif c the 1:lntl with 
the tlesCril)tion in caw of Intent ambiguity is not c21~n11ged in such 
instances. For the purchaser's remedy, see C. S., 8037. Ibid. 

6.  Dccds o~ttE C'o~r~c!/c~~~c.c~c-~oro'fv-It~fcrpi~ctntioi~-I?~fc~tt of Partics nu 
Esprcssctl 7111 Tlro)~sclce~.- \Vl~er~~ the ljnrtirs the~nsc~lves hare  inter- 
prett'tl their tleetl to 1a11ds and cspressetl i t  in tlic written instru- 
inent, such intcrpretntioli will be given consideration by the court in 
its iuterpretatioil. ant1 \rill be tdlowed to avail when substantially 
consistent with the other parts of the deed being construed and not 
tleclared inoperative for nil npp;irent ini~nnterial variation therewith. 
Vifchcll c. Hcclstnll, 2G0. 

7. Snntc-Ecidolcc-Bor~~/( l (~~ rev-Locclt io~r-- Cstoppc1.-V'liere in a deed 
to a inill site and certnin l e i~ds  i~iclutletl therein the parties hare 
tl~cmselves expressed their true intent and meaning a s  to the quaa- 
tity of 1311ds coureyed, par01 evidcnce consistent with the descril>tion 
in the deed, the ndnli~sions of the pnrties and the intent espreqsecl 
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by them in the instrument, a re  errolleously rejected upon the trial, 
and it  is reversible error for the trial court to disregard them and to 
hold that  the grantor in the deed and those claiming under him were 
estopped by the deed, when the evidence excluded would tend to 
establish the fact otherwise. Ibid. 

8. Deeds and Corbve~a~tces-Trusts-3fo~tgclges-1'- of Liens-Title- 
1Zegistmfio~t.-TT7here the grantee in a deed takes title in suhordina- 
tioii to an existing unregistered mortgage on the lands, specifying the 
mortgagee with certainty, together with the fact that the title con- 
veyed is subject thereto and the amount thereof in lniiguage that 
amounts to its ratification and adol~tioii, and the deed is recorded, the 
grantee is deemed a trustee for the payment of the mortgage referred 
to and those claiming under his rights are  bound by the trust created 
in the deed, and a later mortgage acquires only a secondary lien under 
a later but prior registered mortgage to that set out in the original 
conveyance. Hard!! a. Fryer, 420. 

9. Deeds and Colzz-eya~~ccs-TVarra?lt!! - Excumbranccs - Jfu~liripal Cor- 
porations - Street Improvetncnts - Lieu8 - Statutes - Val tgages - 
.-lctio~~s.-Assessmerits made upon the property of the owner for utrect 
and sidewalk improvements by a town, and in all respects under the 
authority conferred on the municipality by statute, exte~lding in par- 
tial payments over a designated period of time, are to be regarded in 
the nature of x statutory mortgage wlien due and pay:ll)le, and con- 
stitute liens oil the property within the warranty clauiie against 
encumbrances contained in a deed, and recoverable in the grantee's 
action against the grantor to the extent he has been required to pay 
them. C .  S., 2713, 2716, 2717. ('oblc v. Dick, 73.'. 

10. Deeds and Cot~z'eyai~ccs-Timber - Fraud - Misrepresoztatio~cDanl- 
ages-Ii~dependo~t I?~ce~stigatio?~.-\\'here the purcllaser of lands acts 
upon his own investiqation a s  to the quantity of timber s tmdi r~g  
thereon, which is a paramount inducemeat to him to buy, and in con- 
sequence thereof he has bought a t  a leus price than they were offered 
to him, and he has receired a deed nithout warranty as to the quan- 
tity of timber, he mar  not recover from his vendor damages upon the 
latter's alleged frandnlent repreqeiltation a s  to a greater quantity of 
timber than that actually coilveyed, as  the purcliase was made inde- 
pendent of the alleged fraudulent representations and not in conse- 
quence thereof. Patton v. Fibrc Co., 766. 

11. Deeds and Conve!!ances-Co~rditiotls-Co11&iti01t.s Precedeitt-1ssttc.s.- 
A grantor in a deed having a'condition precedent, in a n  action to re- 
cover land for condition broken has the right to  have the issue of 
rents and profits submitted to the jury, when there is evidence 
thereof. Sparks v. Xparks, 809. 

12. Deeds and Colzveya~zces-Dcvelopmetzt o f  La~tds-3faps-Lots-Reser- 
vation of Lot.-Effect of owner reserving certain lot for  the benefit 
of grantees in deeds containing restrictions in developing certain 
lands by sale into separate lots. Justice v. Carland, 819. 

DE FACTO. See Courts, 4. 

DEFAULT. See Certiorari, 1; Evidence, 2. 
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DEFAULT AND INQUIRY. See Clerks of Court, 1 ;  Judgments,  5. 

DEFECTS. See Criminal Law, 9 6 ;  Indictment, 2 ; Judgments, 8. 

D E  JURE. See Courts, 4. 

DEMURRER. See Actions, 6 ; Banks and  Banking, 4 ; Damages, 2 ; Equity, 4 ; 
Fraud,  2 ;  Judgments,  3 ;  Pleadings, 3, 5, 8, 12. 

DEPOSITS. See Banks and  Banking, 1, 4 ;  Counties, 1, 4. 

DEPUTIES.  See Sheriffs, 1. 

DESCENT AKD DISTRIBUTION. See Wills, 14. 

DESCRIPTIOS.  See Appeal and Error ,  2 ;  Deeds and Conveyances, 2 ;  Mort- 
gages, 2, 3. 

DEVISE. See Wills, 1, 4. 

DIItECTIXG VERDICT. See Evidence, 26. 

DISABILITIES.  See Infants,  1. 

DISAFFIRBIASCE O F  CONTRACT. See Infants,  1. 

DISCRETION, See Certiorari, 1, 2 ;  Courts, 11; Criminal Law, 15; High- 
ways, 2 ;  Limitation of Actions, 2. 

DISCRETION O F  COURT. See Appeal and Error ,  18; Evidence, 13; Judg- 
ments, 7 ;  Jury ,  7 ;  Partitions, 2; Pleadings, 11; Verdict, 6. 

DISCRIBIINATIOX. See Constitutional Law, 7. 

DIShlISSAL. See Appeal and Error ,  4, 6, 17, 18;  Certiorari, 2. 

DISSOLUTION. See Partnership,  2. 

DIVERSE CITIZESSHIP .  See Removal of Causes, 4, 7. 

DIVORCE. 
1. Divorce - Statutes - Aba?~donment - Appeal clnd Ewor-Judgments- 

Prest~mptions-Slimony-Counsel Fees.-Where in :an action by the  
wife under C. S., 1667, and amenclments thereto, she  has  duly moved 
the  court for alimony poldcnte  litc and a n  allowance fo r  counsel 
fees, and the  husband has  answered and offered evidence to  the effect 
that  the plaintiff had abandoned him, and that  he had not abandoned 
her and  the  record on appeal does not disclose any findings of f ac t  
upon the  question, but only t h a t  the  trial  judge had refused the  
plaintiff's motion until  t h ~  jury should determine the issue, the pre- 
sumption is t ha t  the trial  judge had held adversely to  the  plaintiff a s  
t o  the  fact .  Byerly v. Byerly, 532. 

DOCKETING. See Appeal and  Error ,  17, 18. .. 
DOMICILE. See QUO Wnrranto,  3 ;  Taxation, 5. 

DRAFT. See Bills and Notes, 11; Evidence, 26. 

DRAINAGE. See Water  and  Watercourses, 2. 
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DUTIES. See Banks and Banking, 12; Highways, 5 ;  Landlord and Tenant, 
4, 5 ;  Verdict, 4. 

DWELLISG. See Intoxicating Liquor, 1. 

DYIKG DECLARATIONS. See Evidence, 18. 

EASEMENTS. See Railroads, 1. 

EJECTMENT. See Landlord and Tenant, 1. 
1. Ejectmettt-Title-Defenses-Adcerse Possessio)~- Burden of Proof- 

Sppeal and Error-New Trials.-The burden of proving title by suffi- 
cient adverse possession is on the defendant in ejectment relying 
thereon, and where the evidence of the plaintiff has tended to show a 
perfect chain of paper title, the defendant's title is deemed to be in 
subordination thereto, C. S., 432, and it is reversible error for the trial 
judge in effect to iustruct the jury that the burdell of disproving the 
defendant's evidence is  on the plaintiff. Power Go. ?I. Taylor, 231. 

ELECTIONS. See Coiistitutional Law, 2 ;  Highways, 14; Quo Warranto, 2 ;  
Schools, 2 ;  Statutes, 2 ;  Taxation, 10, 14, 15, 16, 17. 

ELECTIOS OF REMEDIES. See Banks and Banking, 12; Insuralice, 9, 10. 

EMBEZZLEMEST. See Criminal Lavv, 1 4 ;  Witnesses, 1. 

EMINENT DOMAIN. See Railroads, 1. 
1. Eminent Domain-Municipal Corporations-Cities and Towns-Statutes 

-Prei,equisites-&Streets and Sidetoallis.-Under the provisions of our 
statute, C. S., 2792, before a city may take lancls by condemnation to 
widen its streets, i t  is necessary for it  to allege and prove that it  had 
first attempted to acquire them by purchase or negotiations from the 
owners. Winston-Salem 9. Ashby, 388. 

2. Salne-Courts-Jurisdiction-Section 2799 of the Consolidated Statutes 
requiring an attempt by a city to acquire the lands of owners before 
proceeding to condemn the lands is jurisdictional. I b i d .  

EMPLOYER AND EMPLOYEE. See Master and Serr i~nt .  

ENTIRETY, ESTATES BY. See Estates, 3. 

ENTRY. See Criminal Lam, 2 ;  Verdict, 2 ;  IYitnesses, 1. 

EQUITABLE ASSIGKMEKTS. See Mechanics' Liens, 1. 

EQUITY. See Bills and Notes, 9; Costs, 1 ; Deeds and Conveyances, 1 ; Estop- 
pel, 1 ; Evidence, 10 ; Insurance, 6, 7 ; Judgments, 6 ; Judicial Sales, 1 ; 
Railroads, 2 ;  Trusts, 1 ;  Vendor and Purchaser, 2. 

1. Equity -Judgments - Sales - Execut~on-Cloud o ? ~  Title-Statutes- 
Actiotts-Sz~its.-Under the provisions of C. S., 1743, the sheriff's sale 
of land by esecntion under a judgment may now be restrained by suit 
in equity when it  will cast an additional cloud upon the title of the 
owner of the lands. Jfizzell v. Baxemore, 324. 

2. Same-Estates-Debtor and Creditor-Void Limitations.-Where a life 
estate is devised to the testator's son and changed by codicil to 
appoint a trustee to hold the title and to give him the full rights of 
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enjoyment of a life tenant in the event a creditor should bring action 
against him for a debt: H d d ,  the coiidition upon \vl:ich the title is to  
be held in trust is void and his title as tenant for life will continue 
for the duration of his life, and a sale by execution under a judg- 
ment against him will not be enjoined as  a further cloud upon his 
title. C,. S., 677. Ibid. 

3. Equitu-Suits-lctiol~s-I'clrtics-Vo~.tgc~gcs - 1'1'ioritio~-fi'1~~1cd--.llis- 
take-Register of Deeds-Index.-Equity will entertain a suit  by the 
mortgagor to correct a mortgitge whicl~ through frand or mistake or 
the negligence of the register of deeds in cross-inilesiiig has failed 
to give a priority of lien to one of several mortgagees entitled thereto, 
and the mortgagor is held to be a proper party plaintiff for the pur- 
poses of the suit. C. S., 4-16, GIVU v. Vezoborn, 348. 

4. Sarnc-l'leccdi~~gs-D'e~~~~~t~~et~.-\Vhere the mortgagor alleges sufficiently 
facts tending to prove that through fraud or mistake or error in the 
register of tleetls failing to properly cross-indes a ~nortgage, one of 
several of the mortgage lienors on the lnnd has been wrongfully de- 
prived of his priority of lien over another mortgagee, a demurrer to 
the c o m l ~ l ~ ~ i n t  slionltl not be susti~ined. Ibid. 

5. Eq~t i t l l -S ( ' f -Of i -Uc~~~ks  rcntl U t / 1 1 l i i 1 1 y - - J l l / t 1 / ~ l i t ! /  of ~ ' c b f s - C o n n t ~  
Fu~lds-Ucbtor ccnd Credito~.,-Wliile ordinarily tlie right of equitable 
set-oft' does not esist where there is n want of inutualitg or the o w  
c81niining i t  has 110 right of action against the other in his own name, 
this ~ r i n c i l ~ l e  is not apl)lical~le to county fnntls officially del~osited in 
a bmlr since in a recriver's hantls, ant1 for ~vhich tlie depositor 
offici;~lly rcinains liable to tlie county, and he may offset his personal 
liability to the bank with tlie amount he may r e c e i ~ e  a s  a depositor 
of tlie county funds. CoOzcm v. Camtarphen, 368. 

6.  Eqtrifll-Cojlt1.ibfitio11 -Bills ccnd Sotcs--I~~dorsemcnt -Where one of 
several indorsers on a note has been legally required to pay, and does 
~ a y  the same, he is entitled to  contribution from the other indorsers 
under the principle that  equality is equity, among those standing ill 

the saine situation. IIarvel/ z.. Octtiilgcr, 4S3. 

7. E q i i i f j ~ - J i t d y n i c ) i t s - F i ~ ~ ( l i ~ ~ ~ s  of Fact.-In a bill of equity the facts 
of the controversy shoulcl be made to appear on appeal. Bank v. 
Roustcr, 799. 

ERROR. See Appeal mid Error. 

ESCAPE. See Homicide, 3. 

ESTATES. See Equity, 2 ;  Insurance, 3 ;  Wills, 1. 
1. Estafcs-Co~?ti?lgc~tt Roncii~zdet's-Happejting of Ecen--T'csted Estates 

-Sales-Rci?~ccsfmoit.-\There the testator devises Lands for  life to 
a certain of his nephews by name, with limitation over to the first 
female child who may be born to him if named for the testator, with 
cw tnin further co~itiiietwt litnitations on the nonlir~ppening of the 
first contingency, upon the birth of t11~ fernale chill1 and its being 
named for the testator according to the terms of the will, the re- 
mainder becomes certain as  to the beneficiary tlesignated, and becomes 
vested and is descendible to  the heirs a t  law of such beneficiary: 
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Hcld fzcrfhcr, a s  to  t l ~ e  right t o  have the  l a ~ l d s  so tlerisetl sold for  re- 
invest~nttnt. See J I I 'Lc~LI~ 1.. Caldwcll, 17'3 S .  C., 424. I~oirtl v. IlOtid. 
4-48, 

I~:Sl'Ol'I'ET.. See C 'o t~s t i t n t i o~~ i~ l  TAW, 1.5 ; rket l s  t ~ n d  ('onvey;~nces. 7 : IIISIII.- 
ance, 9. 10; .Jntlgments, 6 ;  Jlortgitges, 4 ;  P~tr t i t ion ,  5. 

1. E.~toppc'l-Co~~clrc~~t-F~q~tit~~-l~~rideiicc-Sotz~~~iit-IIit.~l~~~~~~l cctttl 1rifc.- 
Where the  title to farming lantls was  in t he  mother who lived thereon 
\\.it11 her  Ilusl)a~ltl i ~ n ( l  SOII,  tllr SOU 11aving the  ~nanngement  of the  
f a rm,  i111t1 the  la t te r  two hi~\ -e  i~~tlucecl a mercanti lr  firm wit11 wllicl~ 
they I ~ t l  k e n  tlealing for n long period of time., t o  become an accom- 
moclatiol~ intlorser OII tht. son's note to  a htrnk, with t he  fa ther  trlso all 
indorsrr  t he reo t~ :  H c l d ,  in order fo r  t he  merc: l~~t i lc  firm to  estop the  
mother in eq i~ i ty  from claiming title to  the lantl and denying liability, 
i t  i s  uecessary for  t he  ~uercant i le  company t o  show such fur ther  acts 
or c o ~ ~ t l u c t  O I I  the  par t  of t he  mother as \vould make i t  u ~ ~ c o n s c i o n a b l ~  
fo r  licr to  now assert  her  title, t111d there being no sufficient evitleuc-e 
thereof, under the  fac ts  of  this case, her mot io t~  a s  of nonsuit in tile 
hank's action upon the  note sl~onltl  have been sustained. Trus t  ('0. 1; .  

Collirt.~, 36::. 

ISVICTIOS. See I ,a~~t l lor t l  and Tenilnt, 1. 

EVIDENCE, See Ajiricnltnre, 1 : A111)cal and Error .  1 ,  9, 15, 16, 23, 25 ; H a r ~ l i \  
and Rn~lking,  7 ; Rills irntl Sotes.  1. 4 : Carriers,  1 ;  Contracts. 2, 4, 6,  6 ;  
Costs, 2 ; Conrtq, 'i : C r i n l i ~ ~ a l  Lam, 3, 6, 7, 8, 10, 14, 15, 18, 10, 22 ; 
Damage-, 1 ; Deetls a w l  ('ol~veyances, 7 :  Estoppel, 1 ; Fraud  and De- 
ceit, 1 ; Homicide, 1. 2. 3, 4 :  Husband and Wife, 1, 3, 4, 5, 6 ;  In tor ica t -  
ing Liqr~or ,  2. 5 ;  Judicial  Sale-, 1 ; .Jury. 5 ;  Landlord and Tenant,  1 : 



866 INDEX. 

EVIDENCE-Con t i?) ued. 

Libel and Slander, 2, 5 ;  Master and Servant, 3, 6, 9, 11, 12, 14, 16, 16; 
Municipal Corporations, 1 ;  Negligence, 2, 4, 5, 7, 8, 10, 11, 13, 15, 16, 18, 
21, 22, 26 ; Partnership, 3 ; Physicians and Surgeo.is, 2 ; Pleadings, 
2, 4 ;  Railroads, 3; Reference, 1 ; Waters ant1 Watercourses, 2 ;  Wills, 9. 

1. Evidence-Appeal and Erl'or-Iq~structio~~s-Harmless Bt.t.or.--d wife 
sought to have her husband declared her trustee in taking title to 
certain lands, and restrain his judglrient creditor from selling thfs 
lands under execution in which judgment by default of an answer wns 
rendered against the husband, but the judgment creditor ansneretl 
and raised issues upon the question: lfeld, not pr~?judicial error to 
the answering defendant for the judge to allow in evdence the default 
judgment rendered against the husband, and to instruct the jury that 
the default judgment was excluded as  to the rights of the jndgmenl 
creditor to have the execution to issue. Richert v. I?icppZy Co., 11. 

2. San~e-Judgmente-Default-Pleadings.--Held, under the facts of tlii- 
case, that the default judgment entered by the clerk against her hus- 
band for the want of an answer could not bind the answering dv- 
fendant or prejudice his rights. Ibid. 

3. Evidence-Pleadings-Variance-Deeds and Convegances-Appeal and 
Error.-Where a par01 trust is sought to be engrafted on the title to 
lands conveyed to the husband in favor of the wife, is not a fatal 
variance between the allegation and the proof that there was a 
clerical error in the complaint in giving the date of the deed attached, 
and permitting this deed to be introduced in evidence where the de- 
scription of the lands is identical in both deeds. Ibid. 

4. Evidence-Motions - No?t8t~it-CircumstulttiaL Evidence.-Where vari- 
ous elements of a fact to  be proven a re  so related and interwoven a s  
to be sufficient when taken together to  reasonably lead to a conclusion 
in the minds of the jury a s  to the existence of the fact and amounting 
to more than a scintilla, upon the defendant's motion a s  of nonsuit 
they are  to be taken in the view most favorable to the plaintiff, with 
every reasonable intendment therefrom, and the moti~m will be denied. 
Ledford v. Poww Co., 98. 

5. Evidmce-Master and Servant-Employer and Emploltee-Negligence- 
Safe Place to Work-Motions-Nonsuit.-Where there is evidence 
tending to show that the plaintiff, a youth of seventeen years, inex- 
perienced in such matters, was employed by the defendant company 
to render services in a tunnel it  was making to connect the waters of 
two streams for furnishing additional power for itrj plant, and was 
ordered by the vice-principal of the defendant to enter the tunnel after 
an excavating explosion in the course of his employment, under threat 
of a discharge if he disobeyed, and that he was permanently injured 
from poisonous gas thus produced : Held, under the principle that  i t  is 
the nondelegable duty of the master to furnish his employee a safe 
place to work an issue is raised for the determination of the jury, and 
defendant's motion a s  of nonsuit will be denied. Ibid. 

6. Same - Parties - Nonsuit a s  to Alter Ego -Actions - Nondelcgnblc 
Duty.-Where there is evidence tending to show that  the master had 
negligently failed to furnish his servant a safe place to work, which 
proximately caused the injury in suit, and the vice-principal or alter 
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EVIDENCE-Co)ztil~ued. 
ego of the master has been joined in the action, the dismissal of the 
action as  to the alter ego does not affect the right of the plaintiff to 
recover of the master for i ts  failure to perform its nondelegable duty. 
Ih id .  

7. Same-Safe Appliances-Questions for Jury.-Where there is evidence 
tending to show that  the plaintiff, in the course of his employment, 
was injured by poisonous gases resulting from explosions in escavat- 
ing a tunnel for the defendant, that  the ventilation was insufficient, 
and for like work the method known, approved, and in general use was 
to force, by a power-driven machine, a ir  through the tunnel a t  a length 
of one thousand feet, which had the effect of avoiding the danger, 
evidence that the tunnel was not quite so long, and per contra, l e a ~ e s  
the question of the defendant's actionable negligence to the jury, under 
the principle that  the master owed a duty, under the rule of the 
prudent man, to furnish his servant a safe place to work. I b i d .  

8. Evidence-N~t~sui t -Negl igence  - Cont?ib~ctory Wegligence-Last Clear 
Chance - Sigrtals - Warnings.-Evidence tending to show that the 
plaintiff was employed by a road construction company to unload 
crushed rock from defendant railroad company's car a t  a siding, de- 
tached from the locomotive, to be used in the construction of a high- 
way, and a t  the dinner hour was reclining with his back under an 
unloaded car, leaning against the sills of the track, with his legs pro- 
jecting several feet from the side of the car, and without the custo- 
mary signal or warning the defendant's locomotive suddenly, and 
without the knowledge of the plaintiff, attached itself to the train 
containing the car under which the plaintiff mas reclining, surrounded 
by and talking and laughing with a number of others who had like- 
wise stopped work for the noon hour, and that the attaching of the 
locomotive caused the car to mil over and injure the plaintiff's hand 
and arm that were resting upon the rai l :  Held, upon defendant's 
motion as  of nonsuit suffi'cient to take the case to the jury upon the 
issues of the defendant's actionable negligence, the plaintiff's con- 
tributory negligence, and the doctrine of the "last clear chance." 
Watts v. R. R., 167 N. C., 345, cited and distinguished. Buckner v. 
R. R., 104. 

9. Evidencd-Act of God-Accident-Negligence-hTo?lszcit-Questo for  
Jury-Statutes.-Where in a personal injury negligence case there is 
cvidcnce for defendant that the injury in suit was caused either by 
the act of God, etc., or by an accident, and, per contra, that i t  was 
proximately caused by the defendant's negligence in the exercise of 
ordinary care to  furnish the plaintiff, his employee, a reasonably safe 
place to work or reasonably safe appliances under the circumstances, 
defendant's motion a s  of nonsuit will be denied. C. S., 567. Jones v 
R. R., 227. 

10. Evidence-Questions for  Jury-C'ontradictory Testimony of One Wit- 
ness-Decds and Conveyances-Equity-Refwnzation of Instruments 
-Fraud or Mistake.-Where a timber deed is sought to be corrected 
for including erroneously other than cypress timber which alone was 
intended to have been conveyed, the testimony of one witness upon 
the question involved, though contradictory thereon, raises a ques- 
tion for the determination of the jury upon the issue of fraud or 
mistake. Evans u. Cowan, 273. 
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I;VII)I.:S('E-C'~II~~II tccld. 
11. Evidoicc-I~lccfdi,~gx-.lr~~c~~~d~~rc~~tt.s-.Itlr~iixaio~~~s.-I~~ :I r i r i l  action to  

recover for servitvs rc~~tlt lretl  \vllere :In i ~ n ~ e n d n l e ~ l t  to the ~01~ll)l:lillt 
h : ~ s  b e r ~ ~  allowe~l ill111 filctl I)y t h r  l~ l :~ i~l t i l t ' ,  tht. illlrgi~tions of thc3 
origi11i11 c o n ~ p l ; ~ i ~ ~ t  ~vht'n c o ~ ~ t r i ~ ( l i c t n l y  to  tilth l) l : l i~~tiff 's  11osition llpOll 
t he  t r ia l  ; l r ~  cwulwtent t~yi11t~nc.c~ of :r t lnlissio~~s \rl~c.n re1~vi111t all11 
hnving t h a t  ctYc~t. .Ilor~,ix 1.. llogrte ( 'ot~)~trrcctio~~, 27!). 

12. Sunic-. I ~ ~ O I . I I ( ~ ) /  U I I ~  Clit>11t-1~1 i1t(~i11(11 I I I I ~  .1{/(,11/.-\1,'11t~r(~ t 1 1 ~  orixin~il  
c o n ~ p l ; t i ~ ~ t  h t ~ s  11tw1 an1~11(1tvl i ts  : ~ I l ~ ~ g ; ~ t i o n s  IIIV, co1111n~tv11t ;Is ~ I I u ~ s -  
s io~ i s  of ~~lil i l l t iff ,  ~11~x11 i ' i~ l l i~ lg  withiu t l ~ v  1.11113. tl111llg11 t h r  p l r : l t l i l~~ '  
1111s been signul o111y 11y t 1 1 ~  p l a i~~ t i f f ' s  :1tto1,11t>). ~ I I I ( I  I I O ~  sig11w1 or vcri- 
f i t ~ l  I1y him, it 11ri11g withi11 tht' sc~q)c> of tllc~ i~u t l~c r ix r t l  i ~ c t s  of tllc3 
attorneys i111t1 n p i ~ r t  of thv w n r t  rcbc.ortls ill t11r cilw. Ibitl. 

1::. I.:cidorcc.-h.:.rpcvt O p i ~ ~ i o l t - I ' h ! l s i c . i t r ~ r  s tcil(1 N I I I ~ ~ , ~ I I . Y -  Il'it1lc~8sc.s--.l p- 
p(wZ (aid k ; ~ ~ l ~ o t ~ - I ~ i . ~ ( ~ ~ ~ o t i t ~ ~ ~ - ~ ~ ( ~ l ~ ( ~ ~ ~ . v ( c l . - ~ ~  g1~11t~l~lI  ~ ~ ~ ' ; l ~ ~ t i t i O l l t ~ l ~  ilS 

it p11ysicii111 m ; ~ y  1111i1lit'y ;IS ; I I I  ( ~ s l ~ ( ~ r t  to  givth his I I ] ) ~ I I ~ I I I I  a s  SII(.II 
in :l 11c~rso11tll i11ju1.y castb ~ I I I .  :~llt.gtvl ~u t~ l l~ r ; l e t i cc~ ,  tllo11gI1 htb I I I :~? .  
~ ~ o t  h a r e  slwci;iliztyl in tha t  ~ ~ a ~ t i c . n l ; l r  tic.111 ill th is  .;,IS(' a s  ;in ocnlist : 
i ~ u d  w l ~ e w  the  tri:11 ju~ lgc~  hiis he111 hinl to  11r (Iis(~11i11itit~d :IS :I xn:~tter 
of law on this grou~ltl  ~ I I ~ I I P ,  his  judg1111>11t does nc~t fall  \vithin his 
discretion. itntl is  reriewi11)le on 111)pc~l. 1'1 idycu e. (;ibsou, %!). 

14.  Ez' id( '1rr 'c~- l~or1.~1i i t - r4 ' t t1 t1 t t (~ ,s . - - .  1notio11 11y tleftwtl;l~lt a s  of n ~ ~ n s u i t  
upon the  evidence, C .  S., 667, will I ) P  tlcnird if the  (vit lrnc~l,  tilkr11 in 
t he  l ight most favorable to th?  ])li\intifl', a l ~ l  ~ v t \ r y  r ~ i ~ s o n i ~ h l t ~  intcntl- 
nlent o r  inference to  he driln.11 theref~-om t r~ l t l s  1 0  ~u:ti~lt : l in his r ight.  
8. r. C'ctrtcr, 29:i 

15. Wvidolce - Drclurcr t io)~~ - ( : r ~ ) i t ~ ~ a d i c t i o ~ ~  - 1ri.strrtctio~is - . I p p c r f l  U I I ~  

Ermr-Sezl; I'ritr 1s-CI iwilitr Z Lu tc-Ho~nicidc.-l )ecli~rations of a mit- 
ness made to another a s  to t h e  f a r t s  ill a cri~nincil nci-ion for  homic4dt.. 
a r e  not admissible hy the  testimony of thc  one to  whom they werv 
m:tde, unless t he  tleclarnnt's evidrnce or rhi~r:lcter hils been in some> 
way impei~ched 011 the  s tand,  i111t1 then only to  t he  es teut  they ;ire 11ot 
contraclictory, :11!t1 where 'ontriltlictory a s  well 11s confirmatory rvi-  
dence has  been adnlittetl 11y the  t r ia l  judge u p o ~ l  esce1)tion of defend- 
itnt, a n  ins t rwt iou to  t he  effect t ha t  the  evidrnce sho~i ld  Iw consitleretl 
only t o  t he  e s t en t  it corroborated the t l e c l n r i ~ ~ ~ t ' s  t r s t i~nony.  is rl.tL 
rersible error.  IS'. ,t'. Melz;it~, 394. 

16. Wz'ide?rceJro'~-Htrnd~~~~~iti~~g-Stnttit~~~.-~Yl~rrr l ~ i ~ y ~ n e ~ l t  of ; I  I I O ~ P  

sued on is  pleaded and  the  ge~luiueness of t he  s ign ;~ tu r t~  of t h t ~  1,:lyec' 
to  a receipt for  the  amount is  in dispute, and  all esper t  in h ;~nd \ r r i t -  
ing has  given his olrinicm n l m  con11)aring with i~ n ~ i ~ & : ~ ~ i f y i ~ ~ g  gl i~ss  tlw 
disputed signature with the g e ~ m i n e  one, i t  is  not e r ro r  for  the  tr ial  
judge t o  permit  tlir jury. while deliberating ullon the i r  rertlic.t, to  
make the  comparison with t he  magnifying glass for  themselves, when 
i t  does not appear  t h a t  i t  could h a r e  been to the prejudice of the 
appellant. As t o  whether th is  i s  otherwise permitte, l  nntler the 1)ro- 
visions of C. S., 1784, quere? Gooding ,v. Pope, 403. 

I?'. B2;ide)tcc-Sor?sltif.-On the  defentlant's motion a s  of  onsn snit thr  evi- 
dence, and every reasonable inference therefrom, is  t o  be accel~ted a s  
t rue  and construed in the  light most favorable t o  t he  plaintiff, and he 
is  entitled to t h e  I)enefit of every reasonable intendment to  I)(. t l r : i w ~ ~  
therefrom. Gore c. Il'iTntii~gtoi~. 460. 
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l~:V1DENCE--Co.?~ti1azied. 
18. Evidence- D?ling D e c l n r a t i o ) ~ ~  - Stat~ites.-Ilying cleclarations to  be 

competent must be based n11o11 the  estahlishrnent of certain prelimi- 
nary  facts, and otherwise tiley a r e  inadmissible ns hearsay. C. S.. 
1GO.  A. 1) .  Frnnlli t l ,  192 X. C., 723. H o l m s  v. IT'hn~ton, 4'70. 

19. E~idct~ce-Co)t tribiitoqj Scglige~rcc-Tonsztit - Static tes.-Contributor!- 
negligence may be taken advnlltage of on a motion a s  of  ions snit when 
the  plaintiff's own evidence tends only to estal)lish it. C. S.. M Y .  
Elder v.  R. R., 617. 

20. E~idcncc-Hcnrsnll-Ct.irlol Low - R~rmiug,?  - Notiw-llrr~rkn nrrd 
Rn~llii1g-0flcers-Cn.~11ic~~.-lVherc the cashier of a 1)a11k is indictwl 
fo r  the  felonious 1)urning of the 1)nilling in which the  Iuink cmtlnctetl 
i t s  business and kept i t s  recortls, rind to  show motive the State relics 
upon evidence tending to show the defent1:unt's tlefalcation : I I I ~  his 
purpose to conceal i t  1)y the ilt3structioll of the  Imik's Ietlger w1iwei11 
the  information should 11:tvc b w n  found 1)y the Sta te  Rmlli E x a n r i ~ l t ~ ~ ' .  
then examining the  clefenda~it's I ~ m k s :  Ilcltl, testiinony of the I I : I I I ~  
examiner to the  effect th:rt a statement of tlw bank hanclecl to him 1,). 
another offici~l of his i l r ~ n r t m e ~ ~ t  supplitvl the information l)y which 
he  ascertained the  clcfalcation of the  tlefenilant. is  incompete~rt a s  
hearsay, i t s  genui i~niess  antl :Icacnr:rry not having 0ee11 trstified to I)?- 
any  competent \vitness, ant1 i t s  ad~nission is reversil)lc error in tlrt' 
absence of admissions or evirleiic8e rcwlering i t  t'oinpetent. The escep- 
tioils t o  the rnlc of hcnrsny evitlence s t :~ t c f l  11y STACY. C. .T. h", 1.. 
Blnkorc!l. 651. 

21. Eridc~lrc-So~rartif-~Qf~~t~~t~~~.-lVl~t.rc t h r  tr ial  court has  rrro~ioonsly 
overrulrtl tlefenclant's motion a s  of nonsuit a t  the  c11)sr of the plxi~l- 
tiff's evitlcncc, he  wx iws  his right therrto hy introtluci~lg t ~ v i t l c ~ n t ~ ~ .  
and upon his renewal of his m n t i o ~ ~  the entire evidenw !\.ill I)( '  COII- 

sidcrcd. C .  S., 561. Horr isol~ v. R. R.. 6%. 

21. Ram+-Dt'fo~dfl~~t 'n E v i d e ~ ~ w - r p o n  a motion a s  of nmsn i t  11nt1cr 0111, 

s tntntc,  C. S.. 587, t he  deftwl:~nt 's  ericlence will lrot Iw c-olrsitlertvl 
unless f n v o r n h l ~  to  the plaintiff or not in conflirt therwvith. whc>~r 
i t  may Iw nsetl to esplain or niakc~ clear tlw evide11t.e in t rn t lnc~d 1)). 
the plaintiff. Ihirl. 

23. E~- idc) lcr  - Co/~f l i c . t i~~g  E:zide~ic'c - lf~lpothctirtrl Co~relrrxio~rn of F'ctct- 
A'o?l.?~rif.-lVlit>rc the  evidnlre on the trial  is  insnfficicnt in 1:1w to 
take the case.  to the  jnry, except that  of one witness, which is coil- 
tradicatory, antl ill par t  f n ~ o r a l ~ l c  to cach of tht. l~n r t i r s ,  the issue 011 

which i t  i s  given is  ordinarily for the jury to  decitle. I)nt this result 
mill not follon' wheri his testimony in the  1)1:1intiff's I~ehalf is  11;isctl 
alone upon h i s  fanciful 11~-pothcsis a s  to  :I lwssihly existing fact. of 
which lie is  not qualified to testify. and thc conflict in  his er-iilencc, 
arises merely from his a rg l~mcn ta t i r e  rlecluctions therefrom. Ibid. 

24. E?~idc?rcc-Bo1rs1cit~-TTpo11 defen t l a~~ t ' s  motion as of nonsuit, tllc cvi- 
dencc which makes for the  l?laintiff's cliiini and trlltls to su1100rt his 
cmise of action. whether offeretl by the plaintiff rw clicitrtl from t h t ~  
defendant's witnesses. will I)c taken anil co~~sitleretl  ill i t s  more f i ~ v o r -  
able Iight for the plaintiff, and lie is  cwtitletl to the Itenefit of evwy 
reasonable inti?nclment nlron the evitlencc, n l ~ d  every renso~r;il)le ill- 
ference to be drawn thercfro~n.  C'romnrlic zt. ,Cfom. BFi?. 
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25. Evidence-Boundaries-Common Reputation-Hearsay.-Where it  is 
agreed by the parties that the establishing of a beginning point should 
control the right of the plaintiff to mine upon the lands in dispute, 
the testimony of a surveyor to establish the true location of this 
point, based upon declarations of common reputation, is admissible as  
hearsay, unless in accordance with the requisites that  they existed 
before the trial, had their origin a t  a time comparatively remote, were 
made ante litem motam, attached to some monument of boundary or 
natural object, or fortified by evidence of occupation and acquiescence 
tending to give the 1ar-l some definite and fixed location. Brow)! v. 
Buchanan, 675. 

26. Evidence - T7erdict - Directing Verdict --Bills and .Notes -Drafts- 
Holder in  Due Course-Prima Facie Case-Burden of Proof.-Where 
a n  intervening bank of deposit claims the proceeds of a paid draf t  a s  
holder in due course and not as  an agency for collection for the 
drawer, the burden being on i t  to establish its rights, i ts request for a 
directed verdict upon the issue if the jury believe the evidence is 
properly denied, though it  has made out a prima facie case by the 
endorsement, acceptance and possession of the draft. Kaplan v. 
Brain Co., 712. 

EXCEPTIONS. See Partition, 5. 

EXECUTION. See Equity, 1 ;  Judgments, 9. 

EXECUTORS AND ADMIKISTRATORS. See Courts, 5. 
1. Executors and Adntinistrators-Sa Zes-needs and Conveyances-Tcti- 

der-Time Not the Essence-Cha~ige in  Value of Lands.--Where upon 
the petition of an administrator the court appoints a commissioner to 
sell thc lands of the intestate, encumbered by mortgage, and convey 
title upon receiving part cash nnil the balance in certain deferred 
payments, it is required that the commissioller tender proper deeds to 
the purchaser, with satisfaction slip, or cancellation of the mortgage, 
nnd while time may not be regarded a s  of the essence of the contract, 
the purchaser will not be required to accept the deeds if by a pro- 
longed delay the values of the lnnds purchased have changed. Trust 
Co. u. Freeman, 613. 

EXEJIPTIONS. See Tasation, 19. 

E X  MERO MOTU. See Pleadings, 9. 

EXPERT TESTIMOPU'Y. See Evidence, 13 ; Witnesses, 1. 

EXTENSION OF TIME. See Bills and Kotes, 3;  Pleadings, 11; Taxation, i. 

FAITH AND CREDIT. See Constitutional Lnw, 14;  Process. 3. 

FEDERAL CONSTITUTION. See Constitutional Taw, 14. 

FEDERAL COURT'S. See Banks and Banking, 1 L ; Insurance, 9, 10 ; Navigablv 
Waters, 3 ;  Removal of Causes, 1, 1, 4 ;  Teltlgraphs, 1. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Actions, 4. 

FEE SIMPLE. See Wills. 4. 
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FELLOW SERVANT. See Master and Servant, 7 

FELONY. See Criminal Law, 23; Judgments, 9, 11. 

FERTILIZER. See Bills and Notes, 2. 

FINDINGS. See Agriculture, 1 ;  Appeal and Error, 29; Costs, 2 ;  Criminal 
Law, 12; Highways, 4 ;  Judicial Sales, 1 ; Physicians and Surgeons, 2 : 
Reference, 1. 

FIRES. See Negligence, 16. 

FISHING. See Savigable Waters, 1. 

FLIGHT. See Homicide, 3. 

FORCE. See Criminal Lam, 1. 

FORCIBLE TRESPASS: See Criminal Law, 2. 

FORECLOSUKE. See Judgments, 6, 7 ;  Mortgages, 3, 6 ;  Taxation, 20. 

kYORFEITURE. See Insurance, 6, 7. 

FRAUD. See Constitutional Law, 14 ; Contracts, 2 ; Corporations, 1 ; I h x l s  
and Conveyances, 10; Equity, 3 ; Evidence, 10; Insurance, 4 ; Principal 
and Agent, 1 ; Statutes, 6 ;  Trusts, 1. 

I .  Fraud and Deceit-Damages-Evidence.-In order to recover damages 
for fraud or deceit, i t  is necessary to show the representatiorls, i ts fal- 
sity, scienter, deception and injury, in which representation must be 
definite, specific, materially false, knowingly made with frauduleiit 
intent, or in culpable ignorance of the truth, reasonably relied on by 
the promisee, and caused the loss in spit. Electric Co. u. Xorrison, 316. 

2. P1-aud-Preszcmptiotzs~J1ortgages-l'r~~sts-Deeds and Co)~vcyanceu- 
Plcaditzgs-Ucn~ziri.cr-Burdctt of Proof.-Where a debtor conveys 
land to a trustee to secure a note given for the debt, the trustee 
holds the lands in trust for both of the parties to the conveyance, and 
where the debtor sells and conveys his equity in the locus i r ~  quo to 
his creditor in payment, there is no presumption of fraud in the 
transaction that would invalidate i t  a t  the suit of the creditor, and 
the burden of proof is on him to establish the fraud, and upon his 
failure to allege in his complaint facts beyond the existence of this 
relatioilship, the plaintiff's demurrer to the complaint, orc temis, is 
good. Simpson v. Pry, 623. 

3. 2i'raud.-Statute of Frauds-Par01 Coutnzcts-Third Parties-Cont~c~ttu 
-Deeds and Conve~a~zces.--A verbal contract between plaintiff and 
defendant that the latter was to cut mood a t  a n  agreed price per cord, 
does not come within the Statute of Frauds, ant1 is riot affected by the 
fact that  the defendant had not the legal title a t  the timp of the 
cutting. X a m y  v. E.rtract Co., 736. 

4. E'raud-Statute of Fratids-Col~tructs.-The statute of frauds requiring 
contracts for the sale of lands to be in writing, applies to executory 
contracts, and not to those that h'ave been executed. C. S., YSS. 
Keith v. Kennedy, 781. 

5. SnmoExccutory  Cortfracts-Exccuted Contracts-l)eeti.u artd Cotic'cy- 
a?tces-Statutc8.-IVhere the contract between the plaintiff and ( 1 ~ -  



872 INDEX. 
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fendalit was  for  the  sale of nil automobile by the  la t te r  ill coiisicleri~- 
tioil of which the defeiitla~it wws to  csonvey certi i i i~ realty t o  t he  
former, and  receive two l i~ i~i t l red  aud  fifty dollars n3 tlle excess a f t e r  
paying the  l)urchase price of t he  automobile, t he  title to tlic lancl 
subject to  iuvestigation by the plniutib 's  a t t o r i~eg ,  and t h e  defendant 
b a s  accordingly e s e c u t t ~ l  a good i111(l sufficient dcrtl iind tlw title i i  
clear and u ~ ~ e l ~ c u m b e r e t l :  Held,  t he  c o ~ i t r i ~ c t  is  eserntctl rls to  thc 
conveyance of lantls under  tlie htatute of frirl~tls. C. S., !)SS, nut1 t l ~ c  
s ta tu te  being i~iapl)licable ;I> to  p e r s o l ~ l t y .  tile d ~ ~ f t ~ ~ l t l i ~ ~ ~ t  is a ~ t i t l t v l  
to recover upon his cross- i~c ' t io~~,  I b i d .  

E'ItAUDULESTf .TOISDEIt. See Ite111ovi11 of (';~nses. 4. 7. 

FREEDOM O F  THE PRESS.  See C o ~ i s t i t ~ t i w i ~ l  IAIW. 9. 

GIFTS.  See Husbnncl slid Wife, 1, 2 :  Wills, 1 4 .  

GOOD FAITH.  See BAnks and Ril~~lii l lg,  S. 

O I I I S T .  See Co~~st i tu t io l in l  I , i~w.  5 : I<t ' l ig io~~s  Soeiel ics, 1 : Schools, 2. 

I .  ~ ; o z ' c ~ ~ ~ ~ ~ t ~ c ~ ~ ~ t - S c ' g l i g c e ~ ~ ~ c - C i t i c ~ ~  cct~tl Y'orrtta-ll'ntc't. F(/stott.-Wlit're w 
c i t ~  m i ~ i n t a i ~ ~ s  a writer systcui ;IS n prrrt of i t s  ~ ~ l ~ i ~ ~ i c i l ~ i ~ l  g n ~ e r ~ ~ ~ ~ i f ~ n t  
for  t he  use  of i t s  i1111i1l)itants. elii~rgiiig tllt1111 \v i~ter  rates,  i t  is  I I O ~  

1iirl)le in damilges c i~usr t l  by i t s  ~~rgligr~lc.e, t o  o ~ ~ t )  of theill in tIw 
bursting of a water  ni:rit~ i ~ ~ i t l  tlit, fiootling of ;I  cv11:1r ill his store. 
wlicrrin lie k t q ~ t  inrrcli:r~idisc~. i ~ n d  ~l i ider  the  f;lc.t* i~ this cilse: Ircltl. 
:IS to  c l~fent ln l~t ' s  i~c~t io~~; i l , le  ~ w g l i g ~ ~ ~ e e ,  the  ~ v i ( l t ~ ~ i w  \\.:IS i ~ ~ s l ~ t t i ( . i ( ~ ~ ~ l  
to 1)e s11l)lnittetl to the  jury. I'trrks-llcl1; ('0. 0. ('orcwrtl, 13-1. 

HEARSAY. Ser  l<vitlcwcc.. 20, 2.;. 

HEIRS.  See JVills, 1 
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highway i s  required to  use the  care  of the ordinary 11rutle11t ln:111 to 
properly use such mr:llls ;IS will protrct  those traveling tllrreon f r ~ m  
being injuretl by 111~1ces lrbft in t he  iucosnl)letrd work t l :~~iyerous or 
~nen:lcing t o  those who Nay travel or attemf)t to  travel t~lollg i ts  
route, and for  i t s  s~egligelit fai lure therein i s  liable ouly for  the proxi- 
mate  Gluse thereof ;  a ~ r d  a n  i ~ ~ s t r n c t i o n  tha t  nii~lies tile tlefentl:?~rt 
contractor liable :tbsolutely t o  maintain ;in obstructiou 11l:lcrtl l ~ y  i t  ti1 
~ , r r v r n t  t he  usc by the  pulrlic of a place of d i~nge r ,  is  reversible error 
o v i  I I t i  i l l  I r d  on e l  Ern>~.v 1'. ( ' w s t r ~ l r -  
tion Co., 21. 

2 .  Highzccr!/s-Rorrils at111 fIiyItic~cc!~n-~~tirte Hiyhzocr,t/ ('o)~~trtisnio~t-P'incil  
E.ccwisc op Diacr.etio)rco!i I'ozi~f1~s-I2c2ecnti01t-St~1tzitc~.~.-T1e S t ~ ~ t e  
Highway Commissio~i is  not authorized by s t a tu t e  to  mnkr  iIII entire 
c.11:1&, of route in i t s  systelu of S t a t e  Hig11wnys 11,c~t\vtv~11 couuty- 
s ~ a t s  from one t h t  i t  11:is fi11:11Iy : ~ d o l ~ t t ~ l .  f'~~rl!llf, v. H ~ ! J ~ I I I ~  ('ottt- 
?)1i,s.~i11)1. 19:3 K. ('., 49, S ~ l r t o ) t  r .  f l i g h w c ~ ) ~  Cotttmi~s.~ioti, IS!). 

2. Banzc-Tf?ttretice or T 'o~i l~o) . i r~y TJocntio)t of (I Littli ill thr. Stntr 's  S!ix- 
tcna of Hi(]hicrc!ia.-\\'l~ri~e. Ijy i t s  R C C ~ I I ~ : I I I ~ ~  a 1 ~ 1  tilkinz ovlar of ;I 

county 11nhlic Iiigll\v;~y, t he  S t a t e  H i g l ~ w t y  ( ' o ~ n m i s s i o ~ ~  11:rs nr;ttle t i ~ ~ ; r l  
its exercise of the  tliscreticn~irry I)owrr of l o c ; ~ t i ~ ~ ~  a l~ ig l~ \v ; i s  c o ~ ~ ~ ~ t ' c , t -  
in:: two coun~tg-seats, t l ie rwfter  t h r  vom~nission lua r  not witil%>ly 
c l l : ~ l ~ f c  this route 11po11 t h ~  thcwry tha t  i t s  loc;~tion by tl1c~u1 was  o111y 
tentative or temporary, :111d tllirt they hat1 nfter\v:~rtls :1se~rt:1inrd 
tlr;rt t l ~ e  other rontc. wol~ltl I l t .  I I I O ~ P  a d \ ' : ~ n t ; ~ g c w ~ ~ s  f r o n ~  : I I I  t ~ q g i ~ ~ ~ w -  
ing stnl~tlpoint. Ibid.  

4. S'antc-,I l~pcrrl ~ I I I  (1 E~I'I'oI-Q lct2st io,rs of L(i tc?-E'i~~ rl iii!ls of I,'trc.t.--,i 
fin(1i11:: of fac t  11y the  t r ia l  jutlxe t h a t  :III entire c h n ~ ~ g r  of rolltr in a 
liilk of I~ ighw:~ys  c o n ~ ~ r e t i t ~ c  two counts-seats was  ouly t~n11)01.;1ry, is 
not b ine l i~~g  11~)011 thc  S n p r r n ~ r  C'c~~irt  OII aplwal wheu. :IS 21 111:lttcr of 
1:1w, npon the  eviile~lcr. i t  is collclusirely 111:1tlr othrr\vist\ to :rppt'i~r. 
Ibid. 

5. Iii(/hwn!~.s-Roatls trtttl iIiy11 ~c-trys-Sfrrtc High I I Y I ! ~  C ~ ~ t ~ ~ ~ ~ i i s s i i ~ i t - D r t  tic,s 
of C o i r ~ ) ~ ~ i s s i o t ) . - T ~ ~ i t l t ~ ~ ~  t h t ~  st:rtutr ~ ~ r o v i t l i ~ r q  for ;I 8t;ltt. H i g l ~ w i ~ y  
Syste111 i t  is  tht, tlnty of t l ~ r  Sta te  I-Iigh\v:~y C o n i ~ n i s s i ~ ~ ~ r ,  i ~ r  thc~ c.xer- 
vise of tlre tliscrc'tio~~:iry llowrr given i t ,  to s e lwt  o r  I I I ( . : I ~ I ~  t 11r va r io~ l s  
ro:rtls in ( ~ 1 ~ 1 1  cvu~r tv :  to n~ i~ in t i l i n  ant1 control tlrc cszisti~~:' I ~ i ~ h w a y s  
so s~lcc tc t l  ; ~ ~ r t l  atlo$trtl "ill the i i~os t  :~ lq~rovet l  III:IIIII(~I. ;IS outlined ill 
this act." 211itl "relicvtr t he  cormties :ind cities nntl to\v11s of the Stnttb 
of this I)nrtlt%~r": to  (lo suc.11 \vorlr nl,i)ll t11v vi~r ious  li111is of the systrlu 
":IS will II%(I 111 u i t i ~ n : ~ t ( ~  l ~ ~ ~ r d - s u r f ~ c c ~ d  c o ~ ~ s t r u ( . t i o ~ ~  a s  r:rpiilIy :IS 

molwy, I a l~o r  : ~ r ~ t l  m:~tc'ri:~l will l~cruii t ."  Ihitl. 

1;. ~"(LTIK-1'1 iiteaipcf! ~ ~ ~ ~ i ~ i ~ . ~ - ~ S t ~ ~ t t ~ t i ~ . s - l ' ~ ~ o t c ~ . ~ t - l ' ~ ~ ~ ~ t i ~ ~ . ~ . - ~ ~ l ~ t ~ r ~ ~  t11e S t ;~ tv  
IIigl~wiry C'clnlu~issio~~ I i w  110stfd i ts  11i:rl1s : ~ t  tlir eon~~ty-scbnt of tlw 
co1111ty t o  I ) < \  :~ffc~*tcvl 1 ) ~  i t s  ;~tlol)tion of links ill ;I 8t;rto Higl~w:ay, 
shonltl : I I I ~  l ~ r i l ~ c i l ~ ; ~ l  to\vlr ;tlolrg this rollte ol1jtsc.t tl~clrc\to. it I ~ t ~ o ~ n c s  
tl~cb tluty of sue11 ton-11. l u ~ t l ( ~ r  tllc. p ~ w v i s i o ~ ~ s  of tlw st:~tutc., to oljject 
o r  lrrotwt t l r ~  loc:rtio~i. if tht'y tlc?4rt~ to (11, so. :11lt1 U ~ N I I I  t l~ t ' i r  f ; l i l u ~ ~ r  
to t~sc*reisc~ this st:~tutorj. right. t11t.y ar ( ,   rot 1)rol)t'r or I I ~ Y Y W : I I . ~  ~ I ; I I ' -  

t ies to t l ~ c  l)rocct.di~lgs, i r ~ d  i t  is  110t error for the tri;il c0111.t to r t > f ~ r s ~ '  
their  motio11 to 11e ~ n ; ~ t l e  l l t~rt ics.  Ibitl. 
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7. Same-Appeal and Er1.o~-Procedure--Presutnptionr:.-It is p resumd 
on appeal, when the record is silent in relation thereto, that  the 
State Highway Commission properly, and a s  thc statute requires, 
made publication of the proposed adoption of a link in the State High- 
way System, by posting the map thereof a t  the county-seat, etc., as  
the law requires. Zbid. 

8. Highways-Roads and Highways-State Highway Co~t~n~issiorc-Pri11ci- 
pal Towns-Consent--Unimportant Changes of R o u t ~ - l t ~ j u ~ ~ e t ~ n . -  
The provisions of the State Highway Act, ch. 46, Public Laws of 
1927, required the coilsent of the street-governing body of the town 
for the State Highway Commission to change n highway connecting 
county-seats, by the express provisions of the act apply to county- 
seats and principal towns along the t>aisting route, and not to such 
towns a s  do not come within the intent and meaning of the words 
"important towns," and where, in the exercise of its discretion, the 
State Highway Commission has not made a radical change, but a 
slight change to reduce the cost of construction of an existing route, 
the consent of a n  unimportant town is unnecessary, and having acted 
within the powers conferred, the act of the State Highway Commis- 
sion therein, having previously posted the notices a t  the proper county- 
seat, etc., a s  the statute requires, antl without valid objection, may 
not be enjoined. Yaclliin College v. Highway Con~minsion, 1%). 

9. Highways-Roads atld Highways-State Highway Cotnmnissiotz-Appeal 
and Error-Agreement of Parties-Constitutional Law-Statutes.- 
Where the Supreme Court has delivered an opinion upon the author- 
ity of the State Highway Commission as  to cha~ige of route of a 
highway connecting two county-seats, a petition in the cause, although 
a t  the request of both plaintiff and defendant, cannot be entertained. 
the same not being authorized either by our Constitution or qtatutes 
in conformity therewith. Const. of N. C., Art. IT', sees, 8. 9 ;  C. S ,  
1411. Newton v. Highway Commission, 303. 

10. Same.-Where i t  is a matter of much general public interest, antl tllc 
court below finds the fact that  there is no substan1,ial departnre, an 
approval is permissible under the decisions. Z b i d .  

11. Highwugs-Roads ciud Highways-State Higlutcay C'omm~ission-Stat- 
utes-Location of Road8 - County Commis.sioners --Final A djudicn- 
tion-Inj~tnctio?~.-JVhere the road governing body of a county has 
objected to the location of one of its highways leading to the c o ~ ~ n t y -  
seat of an adjoining county, and has entered into the question of the 
proper route with the State Highway Commission. and thereafter, 
with consent of the county road govcwiing bocly a route has beell 
selected without material variation from that given in the legislative 
map and fiat: Held, the power of the State Highway Commission to 
slightly or immaterially vary the location of the llighway in question 
is not a t  an end until its final accel)tanccl thereof, and the work thereon 
will not be enjoined thereafter, a t  the suit of the taxpayers of the 
county. Chapter 2 ,  see. 7, Public Laws of 1921. Carlyle v. Higkzunll 
Cont., 193 N. C., 48; Newton v. Highway Com., ante, 170, cited and 
approved. Smith z'. Highwag Commission, 333. 

12. Highways-Roads-Cozmty Conmissioners - Correctlon of &Irji utva- 
State Highway Commission-T~oans-('ontraet8.-TJ'here the county 
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commissioners have exercised their  statutory authority to  loan county 
funds  to  the  Sta te  Highway Commissio~i, anticipating the allotment 
of State funds  fo r  the  buildin:. of highways within the county, and 
have lawfully contracted for  t h a t  purpose, i t  may not, a f ter  the pas- 
sage of a later act ,  taking away this power, materially change the  
contract, but the county commissioners ~l lo tc  pro tune may correct 
the  entries on their  minutes theretofore duly pass& and entered of 
record so a s  to make the entry speak the t ru th  a s  to what  had been 
regularly done, antl to this end par01 evidence is adniissiblc, the  time 
of the correction so made relating back to the  time the  entry should 
h a r e  been correctly uiade ('. S. 1310 Olir'ev v Ifightrny Commis- 
sion, 350. 

13. Strrnc-Petitiorr of Taspayers.-\Vhere tlie citizens and taxpayers have 
petitioned the  county commissioner.; to issue county honds and loan 
the proceeds to  t h ~  Sta te  Highway Corurnisqion for  the purpose of 
anticipating the State 's  allocation of funds  to  the  c o ~ u ~ t g ,  nrherein 
certain roads a r e  designated, the county commissioners may disre- 
gard the  roatls designated in  the  petition and apply ;I par t  of tlie 
proceeds thus receivcd to the  building of certain other of the coullty 
roads found to he more neccss:lry a s  links in the  Sta te  system of high- 
ways, there being therein no clement of contractual relations. l h i d .  

14. Same-Scce.ssarics-170fc of I'cople-Elccfio?r9-C011.sfitzctio,lnZ L o u -  
Where i t  i s  estal~lishecl that  the  building of certain highways in :I 
county i'i riwebsilry to  colmect up the Sta te  highway system, b o ~ i d ~  
therefor may be ihsuecl by the  c o n ~ ~ t y  without submitting the question 
to  the  vote of the people. Zbid. 

15. S ~ ~ ~ ~ - C ~ I ~ ~ I ~ ~ C ~ ~ - . ~ ~ I C ~ I ( ~ ~ ~ I C ~ I ~ S - I ' I I ~  Borc/it.-\\'here a county has  
issued bonds to obtain moncy to lend to the S t ;~ to  IIighway Commis- 
sion to expedite the  building of ~~tvrcssnrp highways a s  liuks in the 
Sta te  system, to he repaid out of the allocation of the  Sta te  funds, 
under a contract to (lo so, oncl thereafter hart, modified tlic contract 
so a s  to bnilil a t  once two o t l ~ c r  ccrtniu Ilig11wn.w that  nrc nrcessn1.y 
to  he so  built. arid thr. interest of the  holders of tlie coullty bol~ds  i* 
not affected : Heltl,  tlie h~iiltlin:. of the two nd(1ition;rl ro;lds before 
the otliers will not be cujoined a t  the suit  of the citizens : ~ r ~ t l  t a s -  
payers upon the ground that  tlic county conin~iqhioners \ \ere n i thon t  
power to so  amend the origin:rl cul~t ract ,  i t  being hot11 to the aclvn~~tagtb 
of the cou~l ty  antl i ts  t:rxl)ayers as well to the  State.  Ibid. 

HOMICIDE. See Criminal Law, 1s; Evitlence, 13 ; Instructionh, 1 ; Sherids. 1 

1. Homicidc-Bridc?zcc-Z~fst~~~tctio)rs-~clf-Dcfc~rsc-.Ippral rclld Erro?.- 
Harm.1cs.s Error.-TVlicre the  trial  judge 11as correctly illstructetl thct 
jury upon the prisoner's riglit to dcfcntl himsclf 11~1011 evidence ill his 
own behalf and per cw~~lrcc, tending to show tha t  though he willilrgly 
entered into the fight he  had committetl thv act later wlicn sntl(lcnl?. 
i t  was  lnnclc necessary to protect his life or hiuself  from great bodily 
harm, an  isolated cspressio~l esceptetl to will l ~ c  consitleretl with the 
connected subject-matter in which it was plncetl ill the c l~argc~,  and 
the excerpt, though objectional~lc in itself. will not IIP hc4d a s  rrver- 
sihle. 8. v. Evn118, 121. 
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IIOMICIUE-COIL tinut'd. 
2. Ho??1icide-~l11rodcr-Ecidoic.e - I'~.enlcctittrtiutl- Crinritrcrl Lato.-Up011 

the trial for the commission of the callitit1 offetlse ~ ) f  n ~ ~ ~ r d e r ,  where 
there is evidence that the prisoner killell the clecensrtl by shooting him 
with a pistol, testimony that he had told the wittiess teu days beforr 
the killiug that "he was going to get evru with" the deceased is conl- 
petent Upoll the questiou of grerneditntion or cleliberi~tion that would 
make the oft'ense murder iu the first degree. AS. 1.. Lb~ctlrcrm, 431). 

:>. Honiicid~-E'liyhl-E~~cape-E~~idc~~rcr.-~'lie flight i1n11 vo~~cealme~rt of 
the prisoner after a homicide he 11:is conllllitted. is :I circuu~stnucr to 
be consitlerctl by the jury as critltw~e of his guilt. v1ir11 l~rolwrly e s  
clotled by the judge tls evidence of prtwetlitntio~l 01: tlrlil)er:~tiou re- 
quired for a conviction of the cill~itnl fclo~rp of n~~t r t l e r  in the first 
degree. ILid.  

4. Hon~icide-V1irdet~-C(ryitnl E'elorc!~ - ht.:cidercc.c - VodicV-dppcnl o ~ t l  
Error.-Held, upon this trial for :k cal~itrkl felony, 1 he evidence \vnh 
sl~fficieut to sustilin a verdict of z~i i l tp  of murder 111 the first tlt~grec. 
Zbid. 
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HYPOTHETICAL QUESTIOSS.  See l.:videi~c.o, 23. 

IJ IPEACHMEST.  See Verdict, 3.  

IMPLIED THUSTS. See Trust, 1. 

1NL)EMSlTJI UOSDS. See J I e c l l : ~ i ~ i ~ ~ '  I.iei~s, :! 

I S D E Y .  See Equity, 3. 
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by the statute, is defective in not observing the distinctiou that the 
parent, having tQe custody of his children, may h,lve them ;ittend 
private schools for the required period, and no convic.tiou may be had 
under the charge set out in the indictment, S. v. Lelois, 020. 

INDORSEMENT. See Bills and Kotes, 3, 9 ;  Equity, 6. 

INFANTS. See Damages, 4 ;  Estates, 2. 
1. I?~fants-Co?atracts-Deeds and Co)~vcyunces-Diuabili'tics - Uiuafit'm- 

ance of Co?btracts-Benefits Rctaincd.--After becou~irig of age, one 
will not be permitted to repudiate his contract made wheu a minor 
and retaiu its benefits, arid when he has acquired title to lands under 
a deed and reconveys the lands to the seller by mortgage to secure 
the balance of the purchase price, both of which conveyances are duly 
registered, and thereafter places another mortgage thereon which is 
still outstanding, he is not in position to reconvey the laud ~vliich he 
still holds to his purchaser or his heirs a t  law and clisatfirm his clctvl 
made when a minor, aud demand the repayment of that part of the 
purchase money he then had theretofore paid. 1Vrigh.t v. Heplcr, 342. 

INHERITANCE. See Taxation, 19. 

INJUNCTION. See Deeds and Conveyances, 1 ;  Highways, 8, 11; Taxation, b. 
1. Injuwction--Koads and Highways-State Highwau Commission.-An in- 

junction will lie against the State Highway Comm ssion from yro- 
ceedings to make a change in a link of the State Elystenl of public 
highways unauthorized by the statute. Xcwton O. I f i y h m z ~  Com- 
mission, 150. 

IN PAR1 RIATERIA. See Constitutional Law, 1 ;  Deeds and Conveyances, 5 ;  
Statutes, 4, 5 ;  Taxation, 2, 15. 

IN RERI. See Wills, 7. 

INSOLVEKCT. See Banks and Banking, 4 ;  Judicial Sales, 1.  

ISSTRUCTIOKS. See Appeal and Error, 3, 10, 23, 24, 27, 28; Banks and 
Banking, 7 ; Bills and Notes, 1, 8; Criminal Law, 4, 9, 16, 17, 23 ; Evi- 
dence, l, 15;  Highways, l;  Husband and Wife, l, 2 ;  Intosicatiu;: 
Liquors, 5 ;  Negligence, 5, 19, 20, 21, 22, 23, 24; Tenants in Common, 1. 

1. Instrt~ctio?zs-Homicide-Appeal and Error-Prejudice-New Trials.- 
Where upon a trial for a homicide there is evidence tending to show 
that  the prisoner acted in self-defense in taking the life of the de- 
ceased, an erroneous instruction to find the defendant guilty of mur- 
der in the second degree if the jury should find beyond a reasonable 
doubt that  the killing was deliberately done, is not cured by other 
correct parts of the charge arising under the evidence of the case. 
8. v. IlieHaffey, 28. 

2. Same-Aidas and Abettors.-Where several defendants! are  tried for a 
homicide, an instruction not based on sufficient evidence that some of 
them would be guilty as  aiders and abettors depending upon whether 
the one who committed the act did so under certain circumstances, is 
reversible error as  to those charged with aiding and abetting. Ibid. 
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3. Ittstrctctio~~;u-I?~a-dljertc~~~~'-Co1~1~ectioits-~4ppeul a t ~ d  Error-Harmleus 
Error.-\Vilere the trial  judge correctly instructs the jury u l~on  the 
evideuce in the ease, i t  will not be held reversible error for an  
crroltcXous iltaclvertence of the judge which lie afterwards correc,ts 
in his charge. Jones v. R. R., 227. 

4. Iilstt.uctioris-IZequests f o r  Instruction-Appeal attd Error-Objectiorw 
uttd h'.r.ccptiot~s -Vas te r  and S w ~ n n t  -Employer and Etnployec - 
,\ cyiiyc.ttcc.-\Vhcre in tlie serrant ' s  action to recover damages for all 
:~llcgecl negligtwt injury inflicted upon him by the master, the judge 
1)rol)crly charged ulion tlic evidence the principles of law relatiilg to 
the burdrn of 11roof anti l~ ros ima te  cause, the det'euclant must aptly 
submit ;I proper request for more explicit instructio~ls thereon in order 
to avail  himself of this positiou on tippeal. Lillc]/ c. L'aopowyc ('0.. 
250. 

3. I)~structiott.8-Co)tto,tioi~s-E.~.prcssiou of 0pinior~-Statcttcs - Alppc'u/ 
u t ~ d  h't-i~~t'.-An instructioli \\.ill not be held for error a s  an  esl~ression 
of opir~iou bx tlie tri:t1 judge forbidden by statute,  becausc in stating 
the contention of tlie Sta te  in a criminal action he says that  the  de- 
fendant,  a witness in his own behalf, sliould not be believed, a s  litL 
had bcen yroven a man of bad character, when the  instructions upon 
the l a x  arising f rom the evidence have been CorrrcT and fret, fro111 
t.rror in this respect. S. v. IZo.stcell, 261. 

ti. I?lstt'uctio~is-l:cyucCstts f o r  Iiistt.~tctiotss-Stat&. -\\'liere the  judgr 
has  sufficiently charged the jury a s  to the  law arising under tlic m i -  
dence in the case in compliai~ce with C.  S., 334, such further matters 
of instruction a s  the  appellant may desire should be offered by sspecit~l 
request for instruction. G w c  v. TVil~t~ington, 450. 

7. ~?~str~ctio~ts-~tututcs~-~~n instruction meets the  requireuents of C. S., 
664, to s ta te  the evidence in a plain and correct manner and devlart, 
tilid explain the  lam arising thereon, when i t  cle~trly a l r ~ ~ l i e s  the law 
to the evidence introduced upon the trial ,  gives the position talien 
by the r e spc~ t ive  parties a s  to the prominent and con t ro l l i~~g  features 
\vhicll malie for tlie ascertainment of the facts, and the cornl)lainin% 
])arty should call to the attention of the  court the minor and relevaut 
u a t t e r s  of evidence when a n  opportunity i s  afforded them t h a t  may 
tend to influence a verdict in their favor and bring the  question up 
on all appeal from an  overruled exception duly entered. S. v. Gra- 
ham, 459. 

8. Irhstrctctio?~~ - Zt~terpt.etatio+~ - Construed a s  a Whole - Appeal attd 
Error.--An instruction appealed from should be construed contest- 
ually a s  to i t s  related parts,  and not disconnectedly, mid error  theit 
made to appear. S. v. Hege, 526. 

9. Imtructiom-Statutes-Ezpression of O p i n i o n - ~ e g l i g e ~ ~ c c D a t ~ z a g e s S  
-In a n  action to recover damages for a permanent injury alleged to 
have been negligently inflicted, a n  expression in the charge a s  to tlit. 
presumed time tlie plaintiff would live, and the conseque~lt diniinutio~l 
of his earning capacity, falls  within the  inhibition of our statute.  
C. S., 5M. Cogdill v. Hardware  Co., 745. 

10. Instlrcctions-Requests fo r  Instructions-Appeal and Et-ror. - Where 
greater particularity i s  desired by a party, he should request special 
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i~is t ruct io~ls ,  when the cliarge coilstrued us u whole sui3icicntly in- 
f o r n ~ s  the jury its to the  law itl~plicuble, untlcr tltr csvidcnce in thct 
ewe.  Keith r ,  Kc~r)~ctll l ,  iS4. 

8. l~laro~trr~cc~, Lifc-llolicit'~-Cw~~t~la~t~-CI~a~~ye of Borcf ic iar ic~ - licts- 

b a ~ d  utrd I l ' i f ~ ~ E s t u t e s - D e b t o r  and  Creditor - Stututcs. - Wliiltb 
fo rue r ly  i111 imo lv r r~ t  iusuretl eonlcl not c l m g e ,  accurdi~lg to a pro- 
visio~i in his lwlicy, the belleficiar~. of his policy of life insurance fro111 
his estate to his wife, \vithout col~sitleration, aga i~ l s t  the rights of 
his creditors, this is  now clia~iged by our s t a t u t ~ ,  C .  S., 6464, ~ ) r o -  
vidiu:: t l i i~ t  il policy of fife i~isurance luittle l)ilyitl)lts tu the wift,, (11. 

af ter  i t s  issuimce assigntul and transfrrred, or  ill ,lily way mii~l r  
l~ayi\lrle to lier, shall inure  to lier selmrate benefit. l'cnrnnll. v. Sloot l -  
~ o r t h ,  628. 

4. Imu~'a)r  cc, Life-Pt-tricipal a ~ r d  dyent-l'olicieu-.lppl itwtion - Keprc - 
setrtatio)tu-"Good HcaltA"-E'ru~id-Collusio~~.-\\~l~ere the  al)l~lic:t- 
ti011 for it lwlicy of life i ~ ~ s u r a n c e  has  been &pied in blank, i111d 
tlelivered to  the agent of the insurer, with the infor~untion that  tllc* 
inanrrd hiid not been well, mid the  agent agreed that  dn e s a l n i ~ l a t i o ~ ~  
by n physicinn ueed not be mude, and the policy 1 ~ s  bee11 issuctl, H I  

the t lrath of the insured the  policy may not be avoided on tlie gron~ltl 
tha t  t he  application had falsely stated that  the insured was  then ill 
good health, when no f r aud  or  collusion is  shonn  ~ z a i n s t  the ill- 
s u r w  by tlie agent or t he  insured, the  act of the ngclnt ill so  doing 
being within the  scope of his employment. Short  1.. Ins. Co., 64!). 
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INSCRANCI~~-C'o~itill ~ led .  

5. Instiratwe, E'i1.e-I'olicics-C'ontract-SoIc O z c ~ ~ o ~ ~ h i p - t ; . ' n c v r n b r d ~ ~ c ~  -~ 

Prin.cip(~1 und -4gc11t--Il~aic~.-\Vhere a policy of tire iuaurauce I I W -  
vides that,  not subjclct to waiver. i t  \!ill be void if  the i ~ ~ s u r e t l  has  1101 

the sole or absolute t i t le to the  property, unless specitically al~pearil~;: 
by agrcement to  the contrary in  the policy coutract, it m:iy be w;~irotl 
by the local agent \r l ie~i fully informed that  the  title was held ill 
entirety 1)y the  insured and htbr husband, and e ~ ~ c u m b e r e d  by ;I moll 
gage in :I rl~ecilietl amount, and the policy is ;~c.cortlingly issued :III~L 
the ~ ~ r c ~ m i u n ~ s  l~nicl. dldridyc '. Itrx. Co., 683. 

6.  Sumc-I mpnteil Kn.ololcdgcr-E'orfeil urc-Equit~.-Equity \rill colialrtlc. 
a cor~tract  to iwsonably  avoid a forfeiture, and \vhcre the agent of 
a fire insurance coml~nny delivrrs ;I l~olicy of tire i~ lsurnnct~ to the, 
insuretl, with knowlc~ljie, contrary to i ts  terms :IS affecting i t s  valitlity. 
tha t  the iusured (lid not have sole untl uucol~tli t iow~l ownership, t4c. .. 
the kuowledge of the agent is  iml~utr t l  to the  insurer :tnd is ;I r ; ~ i v t . ,  
of the  written terms of the policy rolltract, upon its  unc~untlititit~:~1 
delivery. Ibid. 

7. Same-Sotice.-\fr1it.rc the agent of fire i n s u r a ~ ~ c e  c o l u p n y  has  bee11 
informetl 113. tllc insuretl t ha t  the  property \\.as subject to a tlrtbr, ;lil t1 

tha t  the l~olicy, ns he may cblect, might be made to herself or to 11(51. 
husband, or  both, a s  i t  belonged to them : Hcld, suttieic,nt to I J I I ~  tllc 
agent on his jiunrtl, and inequitable to void the  1iolic.y becauac tht. 
property was owned by the  wife and her husband iu cintirctg, and 
tha t  the debt was not sutficiently described, and a forfeiture of tht, 
palicy for that  reason will not be decreed; and further,  i t  is  im- 
material  whether the agent understood the nature  of real proptbrt,! 
so held by entirety. Ibid. 

8. Insurawe-Fire Insrira~fcc-P~.incipal and Agent - C'o~bt~~rcts  - lltr~tr- 
c~yco.-Where the general agent of a fire insurance company for ;I 

limited territory, through the negligence of au  emldoyee, fails  to 
write into the 11olicy a statement required to make i t  w l i d ,  thtb 
agents a re  liable in damages to the insured for loss by lire, in LIII 

:iction based solely on that  ground, and not upon the  invalid contract 
of insurance negligently issued by them. Case v. Eubunkd, 775. 

9. Samc-Court's Jrr)'iutlictiotrPcdc,'el Courts-Election of Rmcd,ic'.s-- 
hlstoppel.-Where a nonresident defendant fire insurance c o m y s ~ ~ y  
has  upon petition removed it cause from the  Sta te  to the  k'etleral 
Court upon a policy of insurance tha t  was  ~ o i d  in tha t  jurisdiction. 
but not in the jurisdiction of the courts of this State,  ant1 tht. I''e111.1';11 
Court has  adjudicated tha t  the plaintiff could not recover under the 
contract for a loss by fire, t he  plaintiff may thereafter bring itction 
in the Sta te  court  against  the agents and recover tlama#es from th+.rn 
occasioned by their  own neglect in not inserting a provision in the 
p o l i c ~  that  \T-ould have reudered i t  valid, the subjcc.t-matter of the, 

lat ter action being based upon negligence and not on the policy con- 
tract ,  arid the application of the doctrine of the  election of remeclies 
has  n o  force. I b i d .  

10. Same.-The lam upon which the  principle of the  election of remedit~s 
does not apply under the  fac ts  of this case, i s  not affected by the 
fac t  t h a t  in the action in the Federal Court the  plaintiff rwoverc.tl 

56-194 
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t1:umagcs untler tht, fire i ~ ~ s u r a ~ ~ c c  contract  for €he loss of his furui-  
lure,, but \vas denitvl recovery 11cc:iuse i ~ i  the  court  of E'cdcral juris- 
diction the 1)olic.y sued on was  void ;IS 1.0 r(.:tl l~rol )c~r ty .  1Did. 

lS'l'I.'ST. See Estates,  3 ; \Tills, 14. 

IKTE1{13CST. See L'ountit.s, 2 ; Courts, 'i ; Judgmei~ts ,  T ; ' I 'a\ i i t io~~, 24 ; IVills, h. 

IKTE1<TI~:SEl<S. See Actions, 7, 8, '3. 

ISTOSIC'ATISG LIQUOIL See Criminal La\\ ,  2;; ; I n d i c t u ~ e ~ ~ t  1 

2. 1trto.ricntin.y Liquor,-Spiritriurcy L iquo~~-~S t~~ t i t t c s  - l'orscsaiorb - $;.:ci- 
de?~cc- , \ 'o t r sr i t t -~ t~cs t io~~s  f o r  JUI'.II.-OU a tr ial  uucle~ ;IU inclictlncl~t 
for  v i o l a t i ~ ~ g  the  Turlington Act (ch. 1, secs. 2 autl 10, Public L a w  
of 1'32;:), charging tlic u~i la \vful  l~ossession of intoxicating licluurs, 
evidence in Iwl~alf of the  Sta te  teudin;: tu s l~o\v  tha t  the defclidaut 
i u  cwct ing n gasoline station s o u ~ c  clistiknce f ~ o m  the  dwelling ill 
\ v l ~ i c l ~  he lived, and  : ~ t  the time of the stxarcl~ he 11atl cc~ncealed on t l ~ c  
1)renlises of the  g:';isoline s t :~ t ion  t \ro b;irrt31s, in each o i  \ v l ~ i c l ~  scvctral 
g i i l l ~ ~ n s  of \vl~iskey \ \ere found :  IIcld, s i l f f i c i c~~ t  to take tlic case t o  
the jury on defendant 's  motion to dismiss u l ~ o n  the  Sta te ' s  evidence : 
l i e ld  furt l ler ,  evidence of such l~ossess io~l  before the ~ n f o r u ~ m ~ n t  of 
the ac t  iu question is  no defense thereunder. S. ?j. Us-ye, G2ti. 

3. b'nmc-G)alazcfrt~ NuIe.-\\"here on a t r ia l  fur  unlawful l~ossession of ill- 
tosicatiug liquor inhibited under the  Turlington Act there is evi- 
tlt%ncw tending to show tliat on the preuiises of the  delicudant's g:~so- 
l i ~ w  station aud store two barrels partly c o ~ i t i ~ i i ~ i n g  whiskey were 
found concealed, buried in the  ground and encased in cwncrete of tht. 
aume c l~n rac t e r  and mater ia l  a s  the  filling station,  etc., testimony of 
t he  offlcer t ha t  the barrels, from the  indications, had thus been there 
since the building of t he  station and store,  is  coml~etenl; a s  tending ~ I I  

show that  the  possession of the  whiskey was  for a n  unl .~ \vful  l~urlrosc. 
1 bid. 

4. bame-dppectl and  Error-Hnrmlcss Error.-Testimonj in this ca\o 
tha t  the defendant \ \hen arrested for violating the Tur1in:ton Act. 
told the  officer ar res t ins  h im t h a t  once he  had been art oficer of the  
law, is  held under the  fac ts  of this case  immaterial  to the issue, anti 
a t  most, i ts  admission was  er ror  nonprc.judicia1 to the deftwdant. 
Ib id .  
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ISVESTMEST.  See Estates,  1. 

"ISSUE." See Wills, 1. 

ISSUES. See Aplwil autl Error ,  :: ; Iiills ill111 Sottls. h : ( 'oIII .( \ .  2 : 1 ) L ' I , I I <  :I 1 1 1 1  

Col ive~~ l l lws ,  11: Mnster and  serv:111t;9: 31llrtg:lgc~s. 3 :  1:l~ft~l~l~llrl~. 1 ; .  4 : 
Trials,  1 ; Ycrdict, 1. 

JUDOMESTY. See Al~peal  and Error ,  2 ;  (Ilerlii; of ( 'ourt. 1 :  ('11iistit11tio11:tI 
Law, 14  ; Courts, 5 ; Crimi~la l  I.a\v, 11, I:;, 2:;) 2 k ,  2.7. 3; ; 1 ) i \  I I I Y Y , .  1 : 
Equity,  1, 5 :  Estatt>s, 2 :  E r i d ( ~ ~ ~ u ~ ,  2 ;  ,Jury, 2 :  ~111r I ; : : i z~~~ .  ::: 1':1rliti011. 
7 ; l'leadii~gs, 3 ;  Process, 2,  3 ; T i ~ s i ~ t i ~ n ,  24 ; \.t>rdit.t, I ; .  

4. Judyrnent~-Lic?1.~-3lechanics' Lieti s- i p p e u l  aud 1:rrol -x t r r l  i t  l c  \ - 
Where  a laborer on a buildin:: beins con.tructed 11ns failetl i l l  111. 
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nctiou to establish a lie11 on the bu i ld i~~g ,  and judgnt~r~ t  is c:lltrrt.d 
creatiug only a judgn~ent lien from which 11e has not iil~pcoled, thc~ 
lien of the judgment takes edect from the time of its reudltiou, ilud 
does not relate back to the time of the f i l i ~ ~ g  of the lien in the ~ ~ ( ' r l i ' h  
ottice under the provisions of onr statute r e l a t i ~ ~ g  to mechanics' lit811h 

so 11s to give i t  priority out of the yrocec!tls of the sale of the prolwrty 
to the lirus of o t l w  judgments theretofor(, tb11tert31. lirc!.nciwo 1 . .  

Country Club, 320; I\'adu~corth u. Corcrrtt~l/ C ' / u b ,  320. 

3. Jttdgn~mr t-C1cr.h of Colct't-l'lcutli~~y~~--lJ(~fu~flt c~t~tl 1 r~qrtiry-dpptrcl 
awl Err.or.-licsidctit J1tdyc-Jurisdiutiotr-Stti11itc.~ -T11t~ power 111' 
tllc resident judge to hear rippeais f r ~ l ~ u  t l ~ c  Superior ('ourt clerk 
of t l ~ c  couuty of his residel~ce must rcbst alone Ijy statntc., aud 111. i b  

without statutory authority to entertain sdc.11 i ~ y l ~ e : ~ l s  i~~volvin:: thc. 
question as  to whether the plaintif€ in ail action to recvrer for servic6.s 
rendcrtul the defendant is elltitled to i t  jutlg~uc~ut by tlt~fault, anti in- 
quiry for the \v:cnt of tui iulswer. :l (.'. S.. .'I!):!: ( 'ol~st.  of N. ('.. Arl. 
lV, see. 11. 1Vtrt.d v. Ayr.illo, 321. 

ti. J t t d y n ~ o ~  ta-Esto~ip~l-lLc~ J tcti icatu-. l lo~~fytcyc~x-l~'ot~c~c~io~~ttr~c: -- Lic,~cs 
-hlquity.--A mortgagor is not estopl,etl by ji~tlglnc'~lt ill ;I f o r t ~ ~ I o s u r ( ~  
ljroceeding on his ltlnds from setting ul) by i~ldel)endt!nt suit t h t ~  fiic.1. 
that  through fraud or mistake, etc., allother mortgagee of the snnw 
lands 11i1d been del~rived ot' his p r io~ i t )  of lit511 \v11v11 i l l  t11(, ]~ ro( , t* t~ l -  
iugs to foreclose the matter was neither sclt nil 11or litigr~trtl. OI'(I,!/ I . .  

Ucc&born, 348. 

7. Jttdyn~c~~tu-Verdict-- \ lot iot~ to S c t  dsidc \'cr~dict-C'f~t~~t:)lt - l)ix(-w 
tion of Co1~r t - l t r t erc~s t - .4~)~)e~c l  eir~d J~~~IYJI~.--.\ t l(~ft~1~1iint by ~ o n s < ~ n -  
iug to 1)laintiff's motiou to set aside the answer to rin issue, may nol 
insist thereon a s  a matter of legal right as  iigainst a codefendant who 
objects and has an interest therein. Inntan v. IZefi~tit~y Co. ,  568. 

8. Judy~~~etrtx--1t'rest of Jurly1r~etit-l~1dict~1~~~1it-1~t~fc~~t1 i r ~  In.dictmmrl.-~ 
Where a fa ta l  defect ill the charge of all indictment for il criminal 
offense, appears ulmu its face, i t  may be takcn atlvi~nt,tpe of by m o t i o ~ ~  
in arrest of judgment. 8. I;. Lewis, 620. 

!), drtdyn~erf.ts-.llotiotts to Nct Aaide-Critnitrtcl Lu1c'-1'1 r,tlic.t--l+ 101cg.--- 
A motion to set aside a verdict in a criminal action in(:lu(ling a felou~., 
with other counts charging misdemeanors, should b(b granted w11cw 
there is no evidence that  the defendant conimitttvl ;I  felorlg ; i l l t i  

sentence for the felony has been iml~osecl, and on ;1111)1wl the. chascJ \\.ill  
be remanded. S. I;. Barnhardt, 622. 

lU. Judgmcr~ ts-Cons~t~t-Cor~tract8-Courts--C'o~~ten1~~t.-~~ judymt.r~t rn-  
tered by the court upon the written consent of tht. pitrtirs, wit11o111 
express provision therein, only confers upon the courts the powtsr 111 
construe the contract a s  i t  is written, and excludes from it the po\vcv 
to adjudge a party thereto in contclml~t for the vio1at.011 of its terms. 
Lentx 7;. Lmatz, 673. 

11. Jttdgmetlts-Capitol Felonu-Sen.tellcc3-Stat~ite~s--.lypcul f ~ d  E~.ror..--- 
The judgment in this case sentencing the defendant to death for t111, 
commission of a capital felony, though ~naliing no ~ ~ t ~ f ~ ~ r c r ~ c ~ c ~  to  tlw 
trial or the crime of nliic+h the ilrfentlnnt \\.;is collvic.rc.cl. is trtitl 
sufficient. C .  S.. 4359. R. I. .  Talllor. 738. 
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JUDICIAL SALES. 

,JUKISDICTIOS, See Actions, 2 ;  Banks  and Iia~il t ing,  11 ; Clerlts of Court. 
1 ; Cocrts, 1, 3 ; Eminent I)omain, 2 : Ilisurancr. !), 10 : .T~ i t l x~c~n t  s. T, : 
Navigable Waters,  3 ;  Process, 2 ,  5 ;  I{emoraI of ( ':(usrs, 1. 2. 1: '1'(~1(~- 
graphs,  1: Waters  ant1 Watercourses. 1. 

.JURY. See Criminal Law, 13; Evidence, 16 : Judi 'u~ents ,  3 ;  Referencar. :3. 4 : 
Verdict, 5. 

1. Jurv-Polling Ju ro r s  - Courts - Co?c.sfitutio~cnl Lnrc - Cotrstitrctio~trl 
Right.-Upon the  coming in of tlle \-c1rtlic.t ill :I civil :rc.tion, eitlic~r 
party t o  the  action has  t he  constitutionnl r ight to h n r c  tlit. jury 
wiled heforr :tccepting the  verdic,t :IS :I I I I I ~ ~ I I ~ I I I O I I S  IIIIP.  Const. of 
N. C. .  Art.  I. sec. 19. in r e  W i l l  of Suyg, 6%. 

2 ,  .Tame-Verdict Taken b!j Clok-.ly~.c,csrttc,~tt of C o t i k r . s c ' l - l i i r l ~ i ~ t ~ ~ t i t . ~ - - ~  

Courts-C'lorlis of Court-Tcrms of Ciorrrt.-\Vhc~ro ill :I c4vil , ~ c , t i , ' ~ ~  
upon const~nt of the, part ies the  tr inl  jutlw i n s t ~ . ~ ~ c ~ t s  t11(~ 1,1()i'li to 1:11;1~ 
the verdict in his a0sence. :ind Inter the, ( ~ l c ~ i ~ k  rm? i~ (w t 1 1 ~  v[wli(T. 
nppart~ntl j-  unanimous, and upon request of :I  arty to poll, one of t he  
jurors imswers t h e  issue. "Yes. but-," :111tl 1111011 ngaiil Iwinr: clue's- 
tionetl by the  clerk answers "Ycjs" n.itliout c lua l i fy i~~g i t :  IIc,itl. 1111, 

subs(qccnt setting aside of t he  vert1ic.t 1)s the  juclge U ~ ) I I I I  his Ii111lii1~' 
from the  affidavit of t he  juror, that his :IIIS\VOI. was  ill t11(' ~~t'g:ltivc'. 
and he  hiad o thenr ise  nrls\\.n.ed to :rvoirl :I 111ist13:ll. ; IS 1l1e otll<,r 
eleven jurors were of an opposite opiniou, is  11ot e'rrollcwns. As to 
the effect of a n  agreement of t he  lmrtic>s t11:it tilt, jntlrmt~nt sho11111 
thus  be taken a f t e r  the  expiration of t h r  torlu of court. clrcc>t.r,? thc. 
mat ter  not being prcwnted by the  exceptions on this apycnl. Ibitl. 

::. Sanle-1Tills-Caveat-Pat.ties.-While gencr:~lly t l ~ c ~ w  : I W  ilo :~tlrcb~, 
s a ry  partic? i n  proceedi:lgs to caveat a will, thcl't. : I W  c.c,rt;~iii csccy- 
tions applying to particular instances, aniclng tllr111 I w i ~ i ~ '  t l l ~  ri,:l~t 
of the  11arties to have the  jury polled Iwfore ncnccpting the verdict. 
Ib id .  

thus received by the  clerk, thc  objecting 1):lrty II:I- t l ~ r  right to h a w  
t h e  r lerk poll t he  jury upon his  request. r b i d .  
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5. Jut'y-Evider~ce-lppe(II cc~tl  Errol.-Kec.et.sal.-IVhere the  rights of the  
ynrties to  the  action a r e  niade to  depend upon the  t rue  location of i l  

boundary line of lands, i t  is  reversible error for  the t r ia l  judge, \vit l~- 
out consent of the n p l ~ l l a n t ,  to permit the jury to tnke into t he  jury 
room wit11 them. to ;lid in their  tleliberatio~is of the issue, certaiu 
re leraut  maps, etc., t h a t  had been i ~ ~ t r o d u c w l  in e\iclence. Sickolao~r 
c. L u t l ~ b ~ r  Co., 156 N. C., 50, cited a ~ ~ d  nl~l~rovei l  ; Gootiiug 1;. I 'opc.  
t r a f c ,  404, as to  eorulmison of lianclwriting cited ant1 d is t i~~gnirhet l .  
C!. S., l iS4 ,  not nl~plying. U ~ O I C ~ L  c.  U I ~ C ~ L U I I ~ I I ~ ,  675. 

6. Jrct.]t-Relafiartship of Juror's-Pt.ej~tdicc-.Appeal arrd Err-or.-Where 
two of t h e  jurors trying the  case a r e  relntctl to n 11:lrty litigiiut, and 
the tr ial  judge has  found filnt they were uuaware  o f  the  r e l a t i o ~ ~ s l ~ i l )  
irt the  tirue, and the  verdict \rns without l~ r r ju t l i t r ,  i t  will not 11t. 
disturbed on a p l m l .  KadfomZ v. You~rg, 747. 

7. Jr~r~/-l~ertlict-I~~fl~ie~~ce-rllotiolr to Set  .Aside Ver.afict-Courts-JIo- 
tiotts-Disrrvtioti of Corirt-Appeccl trtld Is'r'~'or-l~et'iezo.-Com~1l111ic:1- 
tions l l~atle to the jury by the  ofticer in c l~n rge  of t'hem during their  
dt~liberation of the verdict iu :I c r in~ ina l  action, thnt defendant's 
relatives hnd rudenrored to obt:ri~l lodging in tile s ame  boarding 
house with t l l tm, will not be s u ~ c i e n t  to set aside a verdict a g n i ~ ~ ~ t  
him wheu tllr tr ial  judge, in his i~ivestigation,  finds upou the  e v i d e ~ ~ c v  
on tlefentlant's motion, t h a t  t he  defendant had  not 11cw1 prejudicetl. 
a11i1 rcfuscs to set nsitlv the  v t ~ ~ ~ i l i c t  :IS a mat ter  in his tlisc*retio~l. 
S. n. d d k i ~ ~ s ,  749. 

JUSTICES O F  THI*: PEAClqC. Sce Courts. 1 ; I . i ~ i ~ i t ~ t i o n  of A ? t i o ~ ~ s ,  2 ;  Vel~tlor 
and Purcliaser, 1. 

JUSTIF'ICATIOS. See Cr imiml  Law, 1 6 ;  Libel and S l a n d e ~ .  3. 

I<R'OW'LEDGE. Sce I h n k s  and Bnnkiug. 6 :  In su rn lm.  6 .  7. 

LABORERS. Sce Alechanics' Liens, 1. 

LACHES. S e r  Certiorari, 2. 

1AXT)LORD A S D  TENAST.  
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I.AI\'I)I.ORD AXI) TESAiST-Co~ltitlucd. 
chase had been made under olrtion given; nnd tlle In~~ t l l o rd  or one 
to w l ~ o m  the  contract 11;ts I)cen ralidly :~ssigned may ellforce statutory 
lien, C. S., 23X,  in priori ty to t he  lien of one furnishing nclv:~nce- 
n ~ e u t s  for  t he  coltirurion of the crop. ('. S.. 2480. ASuppl!/ Co. I.. 
Dacis, 328. 

3. Luttdlord u ~ l d  l'olcct~t-Musto. utrd S w c u ~ ~ t - h ' i i ~ ~ ~ l o ~ c ~ r  cold Eiwloyec'.-- 
A ctrttou mill f u r ~ ~ i s h i u g  110usfs to i t s  empluyees for a rent  dctluctt'tl 
f rom salary establishes the  r e l a t i o ~ ~ s h i ~  of landlord ant1 teuant ill 
respect to t l~r .  Iiouses so f n r l ~ i s l ~ c d ,  not t ha t  of master ;111d ser raut .  
Tucl,.er c. l - u r~z  VilZ Co.,  766. 

LARCENT. See Criminal Law, 17. 

I A \ V S .  SCY Juclgnltwt\. 2 : Taxation,  13 : Statu te \  

1,EGACIES. See \Tills, 6. 

IJIABILITT. See Uu111is a ~ ~ t l  U:1111iillg, 4, 10. 

LIBEL. Stw Coustitutional Law, b 
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1,IBEL AND SLANDER-Cotltinued. 
2. Same-Retraxit-Evidence-Questions fw Jur.y-No),suit. - Where a 

newspaper has  refused to  publish a r e t r a s i t  for  i t s  publication of and 
concerning a minister of the  Gospel, which, if untrue,  would btL 
libelous, and gubiislies i t s  refusal, assertiug the t ru th  of i ts  foruler 
publication, and contrasting the  plaintiff with other well-linown 
ministers of t he  Gospel i n  the terri tory of i t s  circulation, the  reasser- 
tion of the t ru th  of the  former publ ica~ion and the matter co~ltainetl 
in the  latter,  together with other pertinent circumstances, a r e  proper 
to be considered by the jury a s  evidence that  the  plaintiff', in h is  
nction for libel, had been iujured in his rocation a s  a minister of thc. 
Gospel, and sufficient t o  deny defendaut's motion a s  of'  riousuit thereoil. 
Ibid.  

3. Savne-l'leadi~lgs-Justificatio~i-JIitiyaf itlg C'ir~cunista~wea. - I n  order 
to show circumstances under which a libel was published, thxt  thth 
jury should consldcr a s  mitigatiug circumstances that  would reduce 
the amount of damages in an  action for libel against  a newspaper. 
the defendant must plead tlie justification or the mitigatiug circnnl- 
stances relied on. Ibid.  

4 .  Libel a)r& Slander-Sla?bdo'-Pritlcigal and Age~bt - Ptdrilegtd Cum- 
rnut~icattotts-9ctiotas.-Wherc~ the  superinteiident of ?is codefendant's 
plant has  information that  all employee thereat had taliell therefrom 
certain articles belonging to the codefendant employer, ilnd had tlicm 
in his l~ossession a t  his home con t ra r j  to the  ru l t s  of his codefendant. 
i t  is  the  duty  of tlic deftwdant supe~inlendent  to make investigution 
for his eml)loycr, and remarks  made by him solely and nectxsar i l~  
in the course of his investigation autl for  i ts  ~ )u rpos (~ ,  that  the plain- 
tiff had stolen these articics so found, a re  ~)rivileged, and when ma tk  
without malice, a r e  uot actionable. Iiearn 2'. O s t r a ~ t d w ,  $53. 

5.  Sante-Malice-Evidence - Q!tcstio)rs for  J u r y  - Appc'al attd Errov-  
h e w  Trtah.-Evidence tending to s h o ~  that  the deftnndunt superill- 
tendent esliibited certain articles found ill the home of a n  employee 
contrary to the rules of his codefendant, his principal, and af ter  
mnlting the inrrs t igat io~l  upon which lie uttered the  alleged slalltlerous 
wortls concerning the l ) l a i~~ t i f f ,  i \  suflic~eut to c i t ~ ~ y  the  case to t l ~ r  
jury upon the question of nlietlier the ~ o r d s  claimed to have b r c ~ ~  
11riv1lt.grd were sl~olten with malice. Ibid.  

IJCIENSL.:. See Negligence, 5 : Physicians and Surgeons, 1 ; Taxation, 1. 

I.IENS. Set, Agriculture, 1 ; Balllis and Banking, 1 ; Contracts, 4 ; Deeds 
and Conveyances, 9 ; Judgments, 4, 6 ; I m ~ d l o r d  and Ter ant ,  2 ; Process. 
5 ;  Tns:~tion. I ; h1eclinnic.s' 1,irns. 

IdlDIITATIOPi. See Equity, 9 ;  R'egligence, 2. 

1.IRIITATION O F  ACTIONS. See Actions, 2 ;  Bills and Notes, 6. 

1 .  Limitation of Actions-dlutual Running Accounts-Debtor and Cl'edi- 
tor.-A mutual running a c c o ~ u ~ t  betweell the parties :so a s  to bring it 
within the terms of our statute,  barring a n  action by one of the 
parties against the other three years af ter  the last  transaction be- 
tween them, C. S., 421, finds no application wlieu there is  only a u  
extension of credit for  merchandise sold b~ one of them to the otliw 



1,UANS. Stv. ( 'oui~ties,  2 ; Highways, 12. 

MANSI,AUGHTEl{. See Homicide, 5. 

MAPS. See Uerds and Corireynnces, 12. 

2. Mastev a n d  St?,-z.a?tf-h'mplo~cr and E n z p ! o ~ c e - S c g l i ~ ~ ~ t ~ o e - C @ ~ n ~ ) f ~ i ~ f ~ -  
tive A-egligence-Verdict-DantageFs-.l~i~icul and  El't'or.-\\'here t111. 
plaintiff's comr~laint  t iemnl~ds damages in n certaiu nmour~t  in his 
action involving the  issur~s of neg l ige~~ce  niid col~tributory negligence. 
and  the  application of the  ru le  of compnrative negligence nutler t h e  
provisions of C. S.. 3467, thc  fi1c.t r h n t  t he  jnry has  r e n d ~ r e d  n verdict 
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for damages t o  the full  amount dema~lded ill tlie cmuplaint under a 
proper instruetio~i does not alone slio\v tliilt the jury 1i;rd failed to 
follow the rule of damages prescribed ill sncli i~lstances, m t l  tl~cs 
verdict nil1 not on tha t  ground be distur1)etl oil al111e,il. l b i t l .  

3. LUaster a r ~ d  So'catct-Idtnployo. and Bntl~lo~cc-Scyligrc~)r~cc-Js'r~itlc rrcc 
-Xonsrtit.-Evidence te~lding only to show t l ~ u t  tlitt l~ l ;~ i~ i t i f f  \Y;IS : III  
employee of defendant corl~oration ill charge of LL sturc ill c le l 'c~~t l ;~i~t ' s  
cliai~i thereof ill a city, and tliut clefelid:ult's a s s i s t a ~ ~ t  s u l ~ c ~ h t c l ~ ~ l -  
ent  a t  that place, a s  a matter of accommudation, iuvilcd t l ~ e  l ~ l i ~ i ~ t i f f '  
emylogee and his wife t o  ride to tlicir L10mt~ with llim 111 :III : I I I ~ O -  

mobile furnished liim by the defendant corporatio~i f ~ ~ r  the pcrforu- 
ance of his dut ies :  Held, the defentla~lt is uot liable in damages for 
the negligent driving by its suyerilite~icle~it \vhicl~ caused the tlamugcs 
alleged to have beeu received by the ylaintift' a ~ ~ d  his v;ife, tllc sulrjec,t 
of the action. Peters v. Tca Co., 172. 

4. Naster  a t ~ d  Set~carct-E'mplo~er and E?)~ploycc,-Sufc l'lucu tu \ \ 'or/;--  
Sey1igm~ce.-An employer is required to  use ordinary care ~ u t l e r  the 
conditions existing to furnish his employee ;I reasonably saft. 1,lilce 
to do the work required of hinl in tlie course of his eml) lo~.uei~t .  
and proper t tx~ls and aypliances wit11 which to do it. Jolr~es c.  I<. It.. 
227. 

5. Same-Kaili~onds-Buiden.ce-Sonsuit-Queatio~rs for' Jr1t.y-S1utr~tca.- 
Where there is evidence that  i t  is the C U S ~ O I U  of a railroad corn11auy . to  furnish ladders to yainters employed to lruii~t i ts statiou liousc, 
and tha t  one of them so eml~loyed 11ad not bee11 furnislied \\.it11 ;I 

proper ladder with hooks or with a certain ladder called :I "cliicke~i- 
ladder," but with an ordinary ladder that este~itled btbyond the steel, 
roof of the building upon which he was a t  \vorlc bending ~ ~ \ Y I I  i111cl 
painting below the eaves of the roof, ant1 that the latltler so iurnishetl 
fell over and struck the plaintiff, causi~ig liinl to fill1 about t ~ w l v c  
feet to the ground below, causing the  injury in w i t ,  ; ~ u d  t l ~ t  t l ~ ,  
injury would not have occurred if a proper ladder or al)l)li;uice u11(1(51, 
the circumstances had been furnished: Held, sunicirut to t:~lie t 1 1 1 .  
case to the jury upon tlie issue of the tlefe~itlant's a~.tionirl~lt: 1 1 t 5 ; l i ~  
gence. C. S., 3466. Zbid. 

6. Same - Contributo~ y Seyliyetrce - Uamuyex. - Hcld, that w11e1 e I 111. 

failure of a railroad coml)a~iy to furni4i all e1iil11oyt.c. t111gi1~'tvI 111 

the scope of his employme~it in painting i t  stiitiou liouse, :I I I I Y I ~ N ' I .  

ladder or appliance 2vhich caused the injury in suit. comes \ ~ i f I ~ i i ~  

the provisions of C. S., 3467, and the contributory ne~1igrr1c.c of t l ~  
plaintiff is not a complete bar to his recovery, but only to 1 1 1 1  ( ~ 1 1 1 -  

sidered pro tanto by the jury in diminution of the dain: lgt~ r t ~ ~ ~ v t ~ r i ~ l ~ l ~ ,  
for a personal injury thus received by him. Ibid. 

7. Master and Serz;a/lt-E'mplo~er nrrd h'wlpbyec - Begligeucc -- 6'( 1lorr.- 
Servat~t-Statt~tes-T,.c~n~roads-Skidder--Lo urrd Logyit~y,-\Yl~crc. 
a t ram railroad is engaged in loading logs by nleilns of a skit1tlt)r 01. 

loader operated by steam, and there is evidence tending to show that 
the fellow-servant of the plaintiff engaged in the scope of his r~nploy- 
ment in loading the logs, neglige~ltly c.aused one of t l e  logs t ~ )  tlrcq~ 
upon the plaintiff nut1 injure liim : Hcld ,  m d e r  o n r  st , i tntr.  tlw ~ Y I I I I -  



INDEX. 



892 INDEX. 

MASTER AND SERVANT-Continued. 
necessary to hold the master liable, that the particular injury caused 
thereby would result, but that  injury would be'likely to follow as a 
cause of his negligent act. Zbid. 

14. Master and Servant-Employer and Employee-Evidence-8afe Instru- 
mentalities-Safe Place to TVorlc - Cross-Eral~~ivtati~~n - Impeaching 
Evidence.-In an action for damages against the master for his neg- 
ligence in not providing a safe method for the servant to do his work. 
wherein the evidence is conflicting a s  to whether the master should 
have furnished, in the esercise of due tare, other and safer methods 
known, approved and in general use, and defendant's witness has 
testifled on direct esaminationdhat the instrumentalil y furnished was 
the proper one, it  is competent, on crossesaminntion and in contra- 
diction, to bring out from him evidence to the effect that after the 
injury the master had adopted the method contended by the plaintiff 
to be the safer one. IBid. 

15. Master and Servant-Employer and Employee-Snflcim~t Help-Non- 
delegable Duty.--The master is required, as  a nondelegable duty, to 
furnish, in the exercise of reasonable care, his s e r v a ~ ~ t  with sufficient 
help to perform the duties required of him. J a w i s  v. 3fills Co., 687. 

16. game-Evidence-Nolwit.-Where the master has given his servant, 
long esperienced in the work, the right to call on other like employees 
readily accessible in sufficient numbers, to assist him in piling heavy 
loom beams in a cotton mill, and the evidenre tends only to show 
that  the servant selected the place and called upon his foreman to 
help in the work, who told him to call another, in compliance with 
which the servant called only one man to help him, and in piling the 
beams in the usual manner the servant was injured, alleged to have 
been caused by insufficient help, in his action a g n i n ~ t  the master tc~ 
recover damages for this injury: Held, the defendanl.'~ motion a s  of 
nonsuit should have been allowed, and the fact that theretofore the 
plaintiff had complaiued to his master of insufficient help does not 
vary the result. Zbid. 

MATERIAL. See Mechanics' Liens, 1. 

MATERIALMEN. See Pleadings, 2. 

MEASURE O F  DAMAGES. See Damages, 3 ;  Telegraphs. 2 .  

MECHANICS' LIENS. See Judgments, 4. 
1. Mechanics' Liens-Municipal Corporations-Schools-Public Building8 

-Contracts - Equitable Assignments - Principal and Surety-Mate- 
rial-Laborers.-Where a contractor for the coi~struction of a munici- 
pal building has abandoned his contract, and the .surety on his bond 
has obligated to pay for the materials used in the building and the 
laborers thereon, and the contractor has been paid in full up to the 
time of his abandonment, and the contractor has bvromed money 
from a bank secured by an order on the funds due him by the muuici- 
pality when nothing was due:  Held, the surety assuming to com- 
plete the contract is entitled to the balance of the fun~ls  in the hands 
of the municipality, regarding the order as  an eqnitahl~a assignment of 
the contractor's rights, ns against t h ~  ("1ailll of the hank therefor. 
Ins. CO. v. Board of Edwation. 430. 
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MENTAL CAL'ACITY. See \Vills, b, 10, 12. 

JIBRGEH. See Uauks ant1 I:;ulking, !) 

JIEItITS. See Certior:lri. 2. 

XlISISTERS. See 1,ibel ;IIKI Slinlder, 1. 

MISTAKE. See Equity, 3 ;  Evidence, 10. 

MITIGATIOS. See Libel a n d  Slander,  3. 

JlODIFICATIOX. See A p p e d  itrrd Error ,  1.7. It;; 1';irtition. i 

11ONEY. See Telegraphs, 4. 

MONTH. See Taxation,  IS. 

MORTGAGES. See Actions, 10; (,'o~~tr;cc:ts. 4 ;  1)cetls ;~n t l  ('o~rvcy;rric.cs, S.  ! I :  

Equity, 3 ;  Fraud,  2 ;  Judgnlt~nts,  6 ;  J r ~ t l i ~ i a l  S:tl~,s, 1 : Irisnri~ncc. 1. 2 :  
Sales, 1. 

1 .  Mortgagca-Deeds ntid ( ' o ~ r  cc7yai!c-es-l'itle-.Lfto.-Al(.c~ tiiretl Title-Es- 
topped?'i.~r.st.s.-TV11rl.c a conrey:\nc.c of lnllcls 11csig1l:itcvl OII i ts  f ; ~ c ~  
21s ;I secontl Inortgngc: conveys titltb to sccnrcL thc  1r;tyment of notrs 
held 11y ('.. and in t he  premisrs, ant1 ill the  1irtbortlrcrti ~ i i i m t ~  t l l ~  ((. 113 

t he  g r a ~ l t w ,  and followi~rg the  hnbe)iilrcn~ is :I c:lansts n~:~l t inf  i t  thc~ 
duty  of R., trustee, t11 sell the  lilntls 11po11 t l ~ f n u l t  ill tlre ~ ~ ; ~ y ~ u c , i l t  of 
t he  notes, etc., or1 t lemal~d of the holder, etc,.. iintl 1111011 forc1~10s111.1~ 
snle nmke the deed to tlie l)nrch;tsrr, etc., :m(l I:., the trustee, aftel.- 
wards  acquires title b~ tlecd from ('., and the  instrunlrnts a r c  du l j  
registered under the  l~rovisions of our s t a tu t e s :  Held,  t he  s i11~ nndc.1. 
t he  t ru s t  tlecd i s  a deed of l ~ a r g a i n  arid sale, :IIIII UIJOII i ts  r ~ g i s t r a t i o ~ ~ .  
has  the  effect of a feoffment conveying the t i t le to the  grantee, an11 
the  trustee havirig after!vartls ncquired the title, is  e s top~c t l  to  tlerry 
i t .  Crawley  v. Slearns,  15. 

2 .  dfortgnges-Descript io)~ of Propevtf/ Plcdged-Sotes-Rondv-EIllargc,- 
ment of Tcrt mn.-Where the  intent of a mortgage of hotel propert) 
constrntd in i ts  eutirety i s  only to pledge tlie lands of the  mortgnecrr 
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RIORTQLA(:ER-Coitti)~11ed. 
corporation a s  security to the yaylnent of the bond of the mortgagor. 
a recitation in the bond that  i t  "is o ~ i e  of a series . . . all rqu:illy 
secured by a deed of trust or mortgage of all the assets of snit1 corn- 
pany," cannot alone have the power of extending the terma 11f tlle 
mortgage to  embrace the l)erson;~l lbrol~erty ot the mortgngol'. got- 

v. Hotel Co., 44. 

3, Nortgnger -  description.^ - 17uguc8ir c.sp - J udymol ts - E'orccloa~crc. - 
\\'here the defense to an  action to foreclose a moitg;igr is that the 
moltgage is void for vagueness ot tlescription of the lands thereill 
conveyed as  security for the note therein specified, and referellce ia  
made to a suit pending in the court iind c.ounty that  will tlefinitel~ 
locnte the locus it1 quo, and the locatiou of the lands by the terms of 
the mortgage is to be surveyed and iet nside from a h r g e r  tract of 
definite description, and the said action has been fi11:llly decided ant1 
thereby the description of the mortgaged lands can be definitely ascer- 
tained, and this action is sl~ecifically lrferred to ill the l)le:~cliiigs ill 
the present action: Held, the mortgnge is not invalid u1)on the 
grounds set up in defense, but eiiforce:tble, ant1 a foreclosure sale 
according to  its provisions is properly decreed. Tl'nllacc v. Bland, 308 

4. Satnf-Res Judicnta-Estoppel.-JTliere the sufficiency of the descrip 
tion of lands conveyed by mortgage is made to depend upon a divisiou 
thereof among tenants in common ill adverstry proceedings vhicll 
have terminated by final judgment for a division of tlle lands, and 
the question of the sufficiency of the clescription has been affirmatively 
determin~tl by one jntlge holding the t c ~ n i  of court escepted to ant1 
appealed from but the appeal not perfected, and the succeeding judge 
has also tlctermined the sufficiency of the descriptior : Held, the mat- 
ter is not rcs adjudicato. or concluded by the former judgment. Ibid. 

5. Santc-Deeds a11 d Cou reyn nces-Copt tracts-l'urol -4 green~ext-Plead- 
i~lgs-Issues-Beftet,mcr~ts.-lf7here t11f) defendant mortgagors resist 
the foreclosure of a mortgage on their lands for ~nvalidity on the 
grounds of vagueness of description of the lands so c20nveyed, and set 
up the further defense rc~sting upon an agreement made by the partie4 
involving claim for betterments, to which the statute of frauds is 
pleaded, nothing else n1)penring no new issuable matters are  raised. 
and i t  appearing that  the mortgage was not void, the plaintiff in fore- 
closure is entitled to his relief. IBid. 

6. Jlortgages-Bills utrd Sotcs-Actions - Fof.eclost~re-Notes-Maker$- 
Husbat~d and Wife-Appeal and Error.--In a suit to foreclose a mort- 
gage executed by a man and his wife, the latter not having signed the 
notes, a personal judgment against her is erroneous. Trust Co.  1;. 
Purnpelly, 580. 

7. ,~fortgagcs-T?-usts-S~bbsfituted Trustee--Statutes-Sc~les-Poreclosm 
-Deeds and Conce?/a~tccs-1'itle.-Where the terms as  to forwlosure 
in a deed of trust on lands to secure borrowed mone:? have been com- 
plied wit11 as  to the substitution of the trustee, the method tl~ereill 
espressed for this purpose is contractual and does not arise u~ltlel. 
tlie provisions of C. R., 2583, requiring certain proceedings to be talcell 
in the courts; and a deed made by a substituted truslee in accorda~lcr 
with the agreement passes the title to the purchaqer a t  the fore- 
closure sale. Trust Co, v. Padgett, 727. 
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NECESSARY EXPENSES. See Highways, 14; Taxation, 10, 14, 15, 16. 

NEGLIGENCE. See Banks and Banking, 6 ;  Carriers, 1 ;  Courts, 6; C'rimini~l 
Law, 5 ;  Damages, 4 ;  Evidence, 5,  8, 9 ;  Government, 1, 2 ;  Highwa~b 
1 ;  Instructions, 4, 9 ;  Master and Servant, 1, 2,  3, 4, 7, 10, 11, 12:  
Navigable Waters, 1, 2 ; Principal and Agent, 2 ; Railroads, 3 ;  Tele- 
graphs, 1, 6 ;  Waters and Watercourses, 1. 

1. Negligence-Contracts-Independent Contractor-Saf e Place to Work- 
Municipal Corporations-Cities and Towns.-Where a city contracat> 
for the erection of a market house, to be not exceeding a certiliu 
cost when completed and accepted, and to pay the contractor in 21 

certain sum for his services, and does not reserve or have supervision 
of the workmen or the contractor in relation thereto, the latter to 
pay all the cost of erection: Held, the contractor, under the term* 
of the contract, is an independent one, and the city is not liablr in 
damages to an employee of the contractor for a personal injury caused 
by the failure of the contractor to furnish a reasonably safe place to 
work under the rule of the prudent marl. Drake c. Asheozlle, 6.  

2. Negligence - Master and Servant - Safe Place to Work - Ew'denc~- 
Question8 for Jury.-Evidence that the plaintiff was.injured in the 
course of his employment by the failure of his fellow-servant to eser- 
cise ordinary care in furnishing him sound plank with which he ant1 
another employee were required to build a scaffold to  n building on 
which he was to  do his work, is sufficient to take the case to the jury 
upon the question of the actionable negligence of the tlefendi~nt to 
perform his nondelegable dnty in this respect. Ibid. 

3. Negligence-Last Clenr Chatlcc-Burden of Proof.-Where the doctrinr 
of the last clear chance is relied on by the plaintiff in an action for 
damages against a railroad company for a personal injury alleged to 
have been proximately caused by i ts  negligence, the burden of prorille 
the issue is upon him. Buckner 2;. R. R., 104. 

4. Seglige~1ce-Evidc~~ce-~o~zSuit-Ma8tet~ and Xocnut--Etnplcger atttl 
Emploljec-Safe I'lac'c t o  IVork.-Evidence tending: to show that 
plaintiff mas defendant's workman in the construction of a building 
when snow was on the ground, and while engaged in the scope of his 
employment was injured by his foot slipping upon the ice and snow 
tracked into the building by the workmen therein, causing plaintiff to 
drop a heavy glank he was lifting upon his foot and injuring it  : IZcld. 
insufficient to take the case to the jury upon the defendant's actiow 
able negligence, and defendant's motion a s  of nonsui~; thereon phonltl 
have been sustained. Olcenby v. Power Co., 129. 

5. Xegligeface-Mu~ticipal Corporations-Ordinances-Lic~nsc-Pcrmt to  
Drive-Evidence - Inst).uctiot~s - Proxintate Cause.--One driving a11 
nutomobile in :I city in violation of its ordinance requiring 11 tlriv- 
er's license is not liable in damages to one riding mith him for his 
negligence in not avoiding a collision, unless the failure to have thv 
license is the proximate cause of the resultant injury, and where 
there is no evidence thereof, an instruction of the court involving this 
phase of liability is  error. IJeters v. Lec~ Co., 172. 

6. Negligetfce-.Ii~tomobilrs - Headliglits - Highways - 1 : u k  of Prz~denf 
Man.-The motorist upon a public highway on a dark, misty and 
foggy night, is required to regulate the speed of his car with a view 
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to his own safety according to  the  c1ist:~nce the light from his head- 
lights is  thrown in f ront  of him upon the  highway, ant1 to observe th r  
rule of t he  ortlinnry prudent man. 1T'exton 7:. R. It., 210. 

7 .  ,Scr,t~c.--Specd Lin2it.y-,St1ct1ite.~-Eaiclozrc-?;o~rnrrit.-Tlie failurr of ;I 

motorist to stop his automobile before crossing n rnilroatl a t  n gratlr 
crossing on a pul)lic highway. a s  directed by :: ('. S., 2ti"l(b) "at a 
tlistance not exceeding tifty feet from the  nearest rail," does not con- 
s t i tu te  contributory neglige~rce p e r  ac in his tiction :igainst the rail, 
road c20nil)iiny to recover damages to his car caused by a collision 
wit11 ;I trilin standing upon the  track, antl w l ~ c ~ ~ ~ t ~  thcl evidence tends 
only to show tha t  the  prosimate cause of the ~ l t t i~ l t i f f ' s  injury was  hi* 
own negligence in exceeding the  speed he should have used under thcL 
circunlstances, a jntlgment a s  of nonsuit thereon slionltl be entrrtvl on 
defenclant's motion therefor properly entered. Ibirl. 

8. Scylige11ce-dr~to11~obilc.s-I~ci(lc11cc - Sonarcit-lfiylr ~cc,~~a-Hecrdliyl~tn. 
-Where the evitlence tentls only to show tha t  the plnintiff was PS- 

ceeding tlie sptvd rcquiretl for his own sufcty untlcr tlie ru l r  of tlir 
1)rudeut nian in running his nutoniol)ile on tk  dark and foggy ~ ~ i x h t  
over a grade crossing with a rai1ro;ltl track, without stnpl)ing. tint1 his 
car  wits injured by coming in cont:ict with tlefentlttnt's train stantling 
thereon awaiting t1isl)utcll ortlers to move forwiu'il : Hc21d. insnfficicnt 
to take the  case to the  jury in plaintiff's action :igainst the railroad 
(.on~pmiy for t la~nnges thereby sustained in :I collision with the tle- 
fendant's t ra in ,  aud a nmtion for judgment a s  of nonsuit thereon 
should be granted npon the  issue of plaintiff's c.ontrilmtory negligence'. 
Ibid. 

9. Negligerm-Master a ~ z d  Serun~~t-Emplouer and Emplouee-Iwi,epe)t- 
dent Co~~tructor-Co)ttmct~~-Burdcr~ of 1'roof.-In a n  action to  r r -  
corer damages for an  injury alleged to have been negligently inflicted, 
the  burden of proof i s  on the defendant to show t11:lt the  act com- 
plained of was  caused by the  negligence, if any. of an  independent 
contractor, when the il~?fcnse is  relied upon. Lillcl/ 1'. Cooperngc Co.. 
125. 

10. San~e-l~c~ilroads-l~r(t~~rronds-Logs a ~ d  Loggi~rg-Skidder-E;ui(Ie~rce 
Norsauit-QIIRS~~O)I.Y f ~ r  JZL~U-Stattcte8.-Where the defense of an  
independent contractor is  relied upon in a n  action to recover d~lrnages 
for ill1 allcgetl negligent injury inflicted on tlie plaintiff, evidence in 
plaintiff's heli:~lf tentling to show that  tlie rrlationship of indewndent 
contractor had before the hapwning  of the  accident been severed antl 
t ha t  t he  defendant's employees were in charge of and loading logs 
upon the  defendant's tramrond when the  plaintiff's injury occurred 
in the course of his emljloynient, i s  sufficient to take tire (.me ttr the 
jury, under the facts of this case, a s  to his employ~nent by the tlefend- 
an t  a t  the  time, upon tltxfendant's motion a s  of nonsuit. C. s . 567. 
Ibid. 

11. Peglige~tce-12ailroctda - Bridge.? - Guard Rails-Ecide~rcr,-So~ra~rit- 
Qttentioi~s for  Jur!/.-Evidence tending to  show thnt  :I railrontl com- 
pany maintained a bridge generally used by the puhlic on a street of 
a town twenty-three feet above i t s  track, with a banister supportwl 
by posts eight feet apa r t  with a ten-inch plank a t  the top ant1 bnttoni 
running with the l e n g t l ~ ~ a r  of the  bridge. leaving nn open space 

57-194 
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between the planks twenty-three inches wide, is sufficient to sustain 
a verdict against the railroad company, and to den!: its motion as  Of 
nonsuit, for its negligence in providing a bridge with insufficient 
guards to protect those using it, with other evidence tending to show 
that the intestate, a lad of 9 years of age, was playing on the bridge 
with other children, stumped his toe on a nail on the bridge about 
two feet from the rail, and thus was precipitated through the opening 
between the planks upon the track below and received an injury 
which caused his death. Hoggard v. R. R., 256. 

12. Same-Contributo~ y Negligence-Children.-Held, ul~der  the evidence 
in this case i t  was a question for the jury to determine whether the 
plaintiff's intestate, a nine-year-old lad, was guilty of such contribu- 
tory negligence a s  would bar his recovery, notwithstanding the negli- 
gence of the defendant railroad in not providing a bridge twenty-three 
feet above its track with sufficient banisters to prevent his fa1 ing 
through to the track below, thus sustaining injuries that caused his 
death. Zbid. 

13. NegligenceUaster  and Servant-Employe! and EmpLoyee-Evidence- 
Speculation-Verdict-Rc.t'ersaGRaiIroads-Tram3-ads.-Where evi- 
dence tends only to show that the plaintiff's intestate was employed 
a s  a fireman on the defendant lumber cbompany's tramway steam loco- 
motive hauling cross-ties on flat cars attached, loaded in the custo- 
mary manner, and was seen immediately before the injury on the 
ground in front of the slowly backing train too late to stop the train 
that killed him, and there is no evidence of defects; in equipment or 
in the conduct of the defendant's other employees operating the train 
that would tend to show any negligence on the defendant's part : 
Held, the evidence as  to defendant's negligence is too uncertain. 
vague, speculative and remote to sustain a verdict of damages in the 
plaintiff's favor. Taylor v. Lumber Co., 354. 

14. Same-Violation of Employer's Rule for Safety.-Where the evidence 
only tends to show that  the defendant company's engineer on its tram 
locomotive came to his death by reason alone of his violating a rule 
of the company adhered to by the defendant not to jump from u 
running train, i t  is insufficient to take the case to the jury, there being 
no further evidence of the defendant's negligeno? in causing the 
death. Zbid. 

15. Negligence-Fires -Evidence - Conjectzire-A'o~~suit.-In order to re- 
cover damages to plaintiff's land against the defendant for the negli- 
gent setting out fire by the employees in taking up its tramway oper- 
ated by steam locomotives, there must be evidence that will raise 
more than a conjecture that  the fire that caused the damage was in 
some way attributable to the defendant, and it  is Held, insufficient to 
be submitted to  the jury upon the issue of negligence that the fire 
could have been started by a n  ignited stump, somewhere near or on 
the defendant's right of way, when it  does not tend to show facts 
and circumstances that the defendant or its employees were reason- 
ably responsible for the originating cause. Wilson v. Lumber Go., 374. 

16. Negligence-Contributory Negligence - Evidence - Street Railweys- 
Automobiles-Proximate Cause-Concuning Cau8es.-Where the evi- 
dence in a personal injury damage case, including that of plaintiff, 



INDEX. 899 

NEGLIGENCE-Continued. 
tends only to  show t h a t  while driving his automobile upon a street  of 
a city a t  night, the  plaintiff endeavored to pass another automobile 
f rom behind, was blinded by the  l ights from still another automobilr3 
and drove upon the  track of defendant's street  railway, and a s  e \ i -  
denced by the  r a t e  of speed within the law each was  going, was  
almost immediately struck by defendant's street  car  moving in an  
opposite direction, the  plaintiff under the circumstances not beinr 
aware  of i t s  approach; assuming t h a t  the defendant was  negligent in 
not giving warnings of the  approach of the  street  car,  or of lla17ing 
provided i t  with a fender :  Held, upon the  uncontradicted facts, the 
plaintiff's contributory negligence barred her recovery, upon the prin- 
ciple tha t  her negligence coiiperated with the negligent act of the dc 
fendant,  and  became the real, efficient and proximate cause of the 
injury complained of, or t ha t  without which the  injury \vould not 
have occurred. Elder  v. R.  R., 617. 

17. Negligmlce - Contribzctory Ncgligeilce - Proximate Cause-Nowsuit.- 
Where the  negligence of plaintiff's intestate in  a n  action by the  ad  
ministrator to recover damages fo r  his wrongful death,  has  concurred 
with t h a t  of the  defendant in producing the injury tha t  caused it. 
and  was the real, efficient and proximate cause thereof, o r  the cause 
without which the injury would not h a r e  occurred, i t  bars hi\  rt> 
covery. Harrison u. R. R., 656. 

18. Negligence - hTn?,igable Waters  - Watei s-Locks-Dams-Evidei~cc- 
Nonsuit-Questions for  Jury.-Where there i s  evidence tending to 
show that  the  defendant had anchored for  the  night i t s  boat towing 
two lighters, a t  a government lock or dam on a navigable river, in 
such a manner a s  t o  cause the  second lighter, left without a light, to 
block up  the provided entrance to the safe  water  of the  river, and 
tha t  in the  night i t  caused the r a f t  on which was  riding the  plaintiff'q 
intestate, in not being able to  pass into the  safe  water,  to swing into 
the  fast-flowing water  of the middle stream which would carry the  
r a f t  over the dam, which the  defendant from lonq experience should 
have known, and tha t  the intestate was  in consequence forced to 
leave the  raf t ,  and was  carried over the dam and was  drowned : IIeld. 
there was  sufficient evidence to t ake  the  case to  the  jury upon the 
issue of defendant's actionable negligence. Cromartie v. Stoilc, 663 

19. hPegligw1ce-Col~tributory Negligence-Last Clear Chance-Railroads- 
Wrongful Death-Pact of Killing-Insfructions.-In a n  action against 
a railroad company for  the  negligent killing in  the  night of the plain- 
tiff's intestate by the  defendant's train running over him while 
lying apparently helpless upon the  track, involving the issues of neg- 
ligence, contrihntory negligence and the  las t  clear chance, in which 
both in the  pleadings and by the  evidence i t  i s  controverted a s  to 
whether the  intestate was  dead a t  the  time the t ra in  struck him, the  
fact a s  to whether he n a s  killed by the  t ra iu  should first be deter- 
mined by the  jury, and a charge tha t  fails  to instruct the  jury a s  to 
the  law arisine f rom the  evidence in the case is reversible er ror  t o  the 
defendant's prejudice. Hztnsinger v. R. R., 679. 

20. Negligence-Proximate Cause-Ponding Waters-Health--Instructions 
-Appeal and Er ro r  -In a n  action to  recover damages for  the come- 



quent sickness or ill health of the plnintiff resulting from the alleged 
negligence of the defendant power company in damming a stream 
and constructing its plant, the question of prosimnte cause is n vital 
element in order for him to recover, and an omission so to  charge 
upon the evidence in the case is reversible error. Hurt  v. Power 
Co., 696. 

21. Scgligencc-E2;ide~rcc-I~rotimate C a r ~ s e - I ~ ~ s t ~ ~ ~ ~ c f i o t t ( t . - I n  a11 action 
brought by the personal representative for the wrongful death of the 
infant deceased alleged to hare been callsed by the defendant's breach 
of a contract made with his father. nnder conflicting evidence, it  is 
required that the breach of the alleged contract was the proximate 
cause of the infant's death, and a charge that leaves out this elemeut 
of the law is reversible error. Xehaffe~l a. Construciion Co., 717. 

72. Rame - Contracts - Ztrdepcndent Co~ttractor - I'riwipal and Agont- 
Scope of Enzp1oume1~t.-In an action to recover dama,:es for the negli- 
gent killing by the defendant of plaintiff's intestate, alleged to have 
heeu caused by a breach of contract made for his safety, where the 
evidence is conflicting, and involres the questions of prosimate cause, 
the fact of employment by an independent contractor and whether thr  
negligence occurred after the deceased2 duties for 1 he day had ter- 
miuated : Held. a charge that instructs affirmatively the principles of 
prosimnte cause as to the defendant's liability under these phases of 
the case is reversible error to the defendant's prejndice, unless the 
negative view of the law is also stated. Zbid. 

2.1. Wegligorcc - Z~rsfructio~rs - Proxi~nate  Carts?.-Where the evidence is 
conflicting upon the trial of an action to recover damages for an 
alleged negligent injury received by t h ~  plaintiff involving thc ques- 
tion of negligence and contributory negligence, i t  is reversible error 
for the judge to omit to charge thereunder upon the principle of the 
proximate cause of the injury sustained. nnd upon the issue of the 
plaintiff's contributory negligence. Row v. Co+rst~.uciiogt GO., 742. 

24. Negligc~tce-Znstructio?~s-Proximate Cause-New Trials.-Where there 
is evidence tendiug to show that  the plaintiff mas injured hy the 
negligence of the defendant's alter ego in charge of work in a cut 
where the plaintiff was engaged in the scope of his employment, by n 
piece of ice sliding down a mo~lntain slope ant1 qtrilting him, an in- 
struction that  does not refer to the question of negligence or prosi- 
mate cause, is to the defendant's prejudice and reversihle error. Cog- 
dill v. Hardwood Co., 745. 

23. Negligence-Highw.a2/ssRules of State H i g h z c a ~  Co)irt~tissio?t-('ri~rti- 
nal Lato-Proximate Cause.-One walking along n State highway on 
the right side thereof in violation of :I rule of the State Highwa) 
Commission, ninking it ti ruiqtlen~eanor undw anth~>rity of s t i~ tu t t~ .  
may recover damages when such violation is not the prosimatc causr 
of the injury in suit. Radford v. Young, 747. 

26. Seglige?zce-Srctonwbilcs-Evidence-Sonsuit.-In an action to recortbr 
damages for a n  injury negligently caused in a colliqion by one driving 
the defendant's nuto truck on  the higliway with pl~intiff's tuntonio- 
bile, evidence tending only to show that the tlefentlnnt had lo:~~wtl the. 
truck to a tenant on his farm to I w  wed for the latter's purpowq. 
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upon condition th:tt t he  trllunt liave a careful driver,  and  tha t  accord- 
ingly a driver was  obtained : Held, defendant's motion a s  of nonsuit 
thereon sllonlcl hztve hccn grautetl. ?']/so/l 2;. E'r~rtchcu, 750. 

SEGOTIARLE INSTILUMEXTS. See Bills and Notes, 9. 

SEWSPAPEHS.  See Constitution:il Law, 4. 8 ;  Libel : ~ n d  S1;tnder. 1 ;  '1'ns:t- 
tion, 25. 

S E W  TItIALS. St* Criminal Law, 17 : Ejectment. 1 ; I!lvitleuct~, 1.;; H i ~ l l -  
ways, 1 ; In~ t ruc t ions ,  1 ; Jutlgmeirts, 1 ; Libel ant1 Slandt'r, 5 :  1.illlitiltioll 
of Actions, 2 ;  Segligcnce, 21; Tellants in Comn~on,  I ;  'L'rittls, 1, 2. 

NOKRESIDENCE. See Proceis. 1, " 4 ;  I t e m o ~ a l  of (';\uses, 4 

SONSUIT.  See Actions, 2 :  A]q)e:il and  Error ,  22:  Cri~nillnl  I A ~ ,  3, 14. IS :  
Estoppel, 1 ; Evidenct., 4, 5 ,  6, 8, 9, 14, 17, 10. 21. 22,  24;  Ii l tosicati~tx 
I,iquors, 2 :  Libel and Slander,  2 ; Master :tntl Servant,  2,  ,5. 8, 10, 11, 16 :  
Kegligence, 4, 7, S, 10, 11 .  15, 17, IS. 2 6 :  Rnilroatls. 2 :  Trials.  2 :  W:i t r~ ' s  
a n d  Watercourses, 3. 

NOTES. See Mortgages, 2, ti. 

SOTICE. See Consti tr~tional Law, 4 ; Il~sur:illct~, 1. 7 : I ' z ~ r t ~ ~ e r s l ~ i p ,  2 : Sta t e  
Highway Contmiqrion. 1 ;  Tns:ition, 9, 20 

NUISASCE. 
1. N?~isa?fc>e-1l.ntcr.s-l'ollrrtio>f of Nt~'t'um-I'ropc~t tjl R i g h t  s--Dur~iccyc's- 

Actions.-Where the  emptying of dye stuff's from a h o s i ~ ~ y  mill of 
private o\vnershil), pollutes the  stream so cis to  invade the  rights of :I 

lower 1~roq)rietor on the  stream, : ~ n d  a lso  cause% the  spring on the 
owner's I:trid, from which he  gets his family s11pp1y of water,  to  I)r 
unhealthy,  and also causw ml offensive s ~ n e l l  to ar i se  from the p1:iin- 
tiff's pond amonnting t o  a nuisance, ant1 a n  i n ~ a s i o n  of his property 
rights, a11 action for  da1n:tges arises to l i i n~ ,  t he  amount  to  be nscer- 
tained l>y the  jury a t  t h r  t ime of the tr ial .  Langlc!l 1:. Bosi t ry  Mills. 
(544. 

2. Name-Perntrc~le~t I ) ( ~ ~ ) ~ c ~ g c s - A g r e o / ~ c t i t  of Pnrtic9.-Under t he  facts 
of this case :  Hcld,  i t  not appearing tha t  the  damages sought to  be 
recovered ar ise  from per1n:lnent conditions, ])erinanent damages art. 
not recoverable, but daniager on separate :ictions accruinq from t imr  
t o  time dur ing the  continuance of the  nuisance inap be recovered ill 
t he  abseure of the  defendant's agreement for lllr nricssment of per 
manent damages. Ib id .  

OCJECTIOSS AXD EXCEPTIOSS.  S r e  Appeal and Error ,  6, 10, 14. 20. 
2.7, 25 ; Criminal Law, 9; Instrnctions,  4 ; Parti t ion,  1  ; Reference. 4. 

OFFICERS.  See Banks  and Banking, 4 : Corpor:ttions. 1 : Counties. 4 : IGvi- 
dence, 20 ; Quo Warranto ,  1. 

OPENING. See Courts, 11. 

OPINION. See Appeal and Error .  26: Instructio~r\ .  5 ;  Wills, h 
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OPTIONS. See Landlord and Tenant, 2. 

ORDERS. See Partition, 6, 7. 

ORDINANCES. See Negligence, 5 ;  Taxation, 16. 

OVERCHARGE. See Agriculture, 1. 

OWNERSHIP. See Railroads, 1. 

PARENT AND CHILD. See Actions, 3 ;  Damages, 4 ;  Wills, 6. 

PAROL AGREEMENT. See F U  and Notes, 4 ;  Fraud, 3 ;  Illortgages, 5. 

PAROL EVIDENCE. See Contracts, 2, 4 ;  Deeds and Conveyances, 4. 

PAROL TRUSTS. See Actions, 10; Appeal and Error, 1. 

PARTIES. See Actions, 1, 3, 8, 9, 10;  Appeal and Error, 3, 20; Banks and 
Banking, 2, 15, 16; Bills and Notes, 9 ;  Deeds and Conveyances, 6 ;  
Equity, 3 ;  Evidence, 6 ;  Highways, 6 ;  Jury, 3 ;  Nuisance, 2 ;  Removal of 
Causes, 2, 4, 6 ;  Taxation, 9, 25; Trespass, 1 ;  Verdict, 3 ;  Wills, 7, 8. 

PARTITION. 
1. Partition - Sales - Report of Commissioners-Objections and Excep- 

tions-Statutes.-In proceedings for partition of lands under the pro- 
visions of C. s., 3245, 3230, requiring the commissioners appointed for 
the sale of the lands to  file their report of the sale, and that if no 
exception thereto is filed within twenty days the same shall be con- 
firmed, there is no discretion in the court for the judge to order a 
resale for mistake of facts when the sale has been made in accordance 
with law, unless the exceptions of the purchaser have been substan- 
tially made within the twenty days prescribed. -W~:Cormick v.  Pat- 
terson, 216. 

2. b'ame-Resale-Diewetion op Court.-C. S., 3245, 3230, by the use of 
the word "shall" makes i t  a prerequisite to the power of the court to  
order a resale that exceptions in  a recognized legal way be made to 
the confirmation of the report of the commissioners appointed to sell 
lands in partition proceedings within the twenty days prescribed 
therein. Zbid. 

3. Same-Substantial CmpWance.-Where three commissioners for the 
sale of lands in partition proceedings for a division have regularly 
sold the locus in, quo a s  provided by law, and two of them have filed 
the report of sale, and the other protests against its confirmation 
upon the ground of a mistake in fact and appears before the clerk 
and gives his reason therefor within the statutory time, his conduct 
mag amount to  a substantial compliance with the stastute leaving the 
matter within the power of the court to order a resale. Zbid. 

4. flame-Appeal and Error-Record-Remand.-Where if: does not appear 
of record in the Supreme Court on appeal whether exceptions have 
been duly made to the report of the commissioners, appointed for the 
sale of land for partition within the twenty days prescribed by 
statute, or whether the trial judge has considered the conduct of the 
purchaser a s  a substantial compliance with the statutes a s  to taking 
exceptions to the report, and the court has ordered a resale n i  the 
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lands, the case will be remanded to the end that such further facts 
therein be found as  will sufficiently present the case for the determi- 
nation of the Supreme Court. Zbid. 

5. Partition-Tenants in  Comm~+Exccptiotas-Deeds urld Conoeyances- 
Estoppel.-Where the plaintiffs in proceedings to partition lands 
among tenants in common, except to the report of the commissioners 
appointed by the court raising an issue a s  to whether the lands were 
capable of an actual division or should be sold and the proceeds 
divided, the plaintiffs are  estopped by a deed from one of them to the 
other conveying a part of the land allotted, from insisting upon their 
exceptions. Bland v.  Pa?tlkner, 427. 

6. Same-Zntcrlocuto,.2/ Orders-Questiota of L~zL-Courts-Appeal and 
Error.--The question of whether the commissioners to sell lands in 
partition had correctly divided them, and also whether the lands were 
capable of an actual division, a re  matters of lam for the court, upon 
facts found by him; and where the presiding judge has ordered an 
issue to be submitted to  a jury a t  a subsequent term to ascertain the 
true dividing line between certain of the tenants, i t  is  only an inter- 
locutory order which may be disregarded by the judge holding the 
subsequent term as a matter still within the breast of the court. and 
does not involve the question a s  to whether an appeal will lie from 
one Superior Court judge to another. Ibid. 

7. SameJudgments-JIodific(~tion-Resoi~sw~~ of Or.de,-.-Interlocutory 
orders not finally determining or adjudicating the rights of the 
parties, are  under the control of the court 'and may he amended, 
modified, changed or rescinded upon good cause shown. Ib id .  

PARTNERSHIP, See Banks and Banking, 5.  
1. Partnership-dctio~~~-.4ccouttti~zg-Ad.justc1t.-One partner cannot 

maintain an action against his copartner for an indebtedness growing 
out of the relationship of partnership, unless there has been a settle- 
ment between them of the partnership business or some sufficient 
accounting or adjustment by which to determine their respectiye lia- 
bility. Nixon v. JZorse, 225. 

2. Part?zership-Dissolution-8otice-I'~~bZicatiolt-Uebtw and Creditor- 
Creditors residing beyond the State who h a r e  been selling g o d s  to a 
partnership doing business in this State, are  entitled to notice of the 
dissolution of the firm beyond that  implied by publication in a news- 
paper published locally to the place wherein the partnership business 
has been conducted, unless i t  is made to appear that the seller of 
goods thereafter to the concern either read the newspaper in which 
the notice of dissolution appeared, or was reasonably put upon con- 
structive notice by some peculiar circumstances under the contlitions 
existing. Corporation v. Cooper, B 7 .  

3. Same-Ecidence-Deeds and Conveyarwes - I2egigistrcctiotf.-The statu- 
tory expressd purpose for which a deed or conveyance of property is 
required to be registered in order to give notice thereof, does not 
include that  of dissolution of a partnership, in this case a deed of 
trust to the retiring partner, and is incompetent evidence to fix a 
foreign creditor with notice of its dissolution, and to reliere the retir- 
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PARTNERSHIP-Continued. 
ing partner from liability for the indebtedness of the concern to those 
who thereafter continued to sell i t s  goods, upon the credit of the 
1)artnershig theretofore esisting. Ibid. 

PAVEMEXT. See Municipal Corporations, 2. 

PAYMENT. See Bauks and Banking, 3 ;  Tascl t io~~,  5 

PENALTIES. See Taxution, 24. 

PERFORMAXCE. See ('orporatious, 3. 

PERSOSAL I'ILOPERTT. See Estates, :: ; Tasation, 22 : Wills, 14. 

PETIl 'IOS. See Highways, 13;  Removul of Causes. S. 

PHTSICIAXS AXD SCIKEONS. See Actions, 3 ; Evidence, 1::. 
1. Ph$leicians and Snrgeos?s--Rtatc Lionrd of .lIcdicul Wxn))~itcc~r.~-Recoco- 

tion of Licc?tsc-Pr0cedul'e-~4ppenl and Error-Qctestions fnr Jwu.-- 
The appeal from the State Board of Medical Esarniners allowed to a 
physician whose license has been revokd  for immoral conduct in the 
practice of his profession. follows the procedure allowed in analogouh 
cases, and the intent of the 1,egislature is interpreted to give a trill1 
de novo in the Superior Court wherein the jury a re  to  decide upon. thc 
evidence adduced before tlw facts involved in the iswc C. S., 6616. 
8. v. Carroll, 37. 

2. Pl~ys!ciatts altd S~ctgeot~s - Confldc~~tial Rclntion.u - 1) la t t r  nttce, Life-- 
E%$de?lce - Bpplication for  IJolicy - . 1 l iar~cp1~cnc1r t t t f i~~~1x  - Statutts- 
Findings of Court-.ippenl and Ewer.--Refore it physician may tes- 
tify to matters arising in his confidential relationship with his patient, 
our statute reqnires that the trial judge find that in his opinion suc l~  
testimony is "necessary to a proper administration of justice," and in 
the absence of such finding appearing of record on arpeal, i t  is rever- 
sible error for the trial judge upon defendant's esception to admit 
testimony of tlie insured's physician tending to show that  the insured 
in his application for life insurctlice hntl ulutle nlisstaten~ents of ma- 
terial facts that  would avoid the insurer's liability in his suit to 
cancel the policy issued thereon. h a .  Co. 1.. Roddic. 199, 

PLEADIKGS. See Actions, 3 :  Appeal nnd Error, 6 ;  Ranks ,ind Banking, 4 ;  
Bills and Notes, S;  Clerks of Court, 1 ; Contracts, 5 ;  Damages, 2 :  
Equity, 4 ;  Evidence. 2, 3. 11 : Fraud. 2 ;  Judgment?. 5; Libel and 
Slander, 3 : 1,imitations of Actions. 2 : Jlortgages, T t :  Tasation, 6 : 
Trials, 1. 

1. Plendi?lgs-I)tterpretatio~t.-Pleadil~gs under onr cocle system are liber- 
ally construed, so that actions may be had upon their merits. Rbhert  
v. Supply co., 11. 

2. Pleadings-Evidence-Proof-Highwa1/s-Roads and Highways-State 
Highway Cornw~ission-Principal and K?tret2/-dlate?r'atmen.-Where 
the surety on a contractor's bond given to the State Highway Com- 
missiou has espressly obligated itself to pay the materialmen and 
laborers in the terms of the bond given therefor as required by the 
statute, the surety's liability extends to groceries fui-nished the con- 
tractor for the supply of the rneu employed only when such are 
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12. Pleadings - Demurrer - Adntissions. - A demurrer to  the complaint 
admits only the facts properly alleged, and not the legal conclusions 
inferable therefrom. Lane v. Graham County, 723. 

POISON. See Criminal Law, 18. 

POLICE POWER. See Constitutional Law, 12. 

POLICY. See Insurance, 2, 3, 4, 5, 6, 7 ;  Physicians and Su::geons, 2. 

L'OLLING JURY. See Jury, 1 ;  Verdict, 2, 5. 

POLLUTION. See Kuisance, 1; Waters and Watercourses, 8. 

POSSESSION. See Intoxicating Liquors, 2, 5. 

POWERS. See State Highway Commission, 2. 

PRACTICE. See Actions, 4. 

PREJUDICE. See Instructions, 1 ;  Jury, 6. 

~ ' ~ E M A T U R E  APPEALS. See Appeal and Error, 6. 

PREMEDITATION. See Homicide, 2. 

PREMIUMS. See Insurance, 1 ; Mechanics' Liens, 2. 

PREREQUISITES. See Eminent Domain, 1. 

PRESUMPTION. See Constitutional Law, 3 ; Criminal Lan-, 9 ; Divorce, 1 : 
Fraud, 2 ; Highways, 7; Husband and Wife, 1, 2 ;  Wills, 4. 

PRICE. See Vendor and Purchaser, 1. 

PRINCIPAL AND AGENT. See Banks and Banking, 8 ;  Bills and Notes, 11 ; 
Contracts, 2; Counties, 1 ; Evidence, 12; Insurance, 4, 5, 6, 7, 8, 9, 10;  
Libel and Slander, 4, 5 ;  Negligence, 22; Schools, 3 ;  Sheriffs, 1 ; Taxa- 
tion, 3. 

1. Principal and .lgent - Contracts, Writtert - Lands - Deceit-Frau&-- 
Actions.-For an electric power transmission complny to obtain a 
valid right with the agent of the owner, to enter upon the lands of the 
owner and erect its poles, etc., for the transmission of its current, i t  is 
required that  the authority of the agent, to bind his principal, must 
be in writing, and where the power company, with the knowledge of 
the facts, espressed or implied, has erected i ts  poles, etc., without the 
written authority of agency conferred, and the wife, the owner of the 
lands, repudiates the acts of the husband, acting as  her agent, and 
causes the power company to remove them from h w  lands, a civil 
action for damages founded on deceit cigainst the husband will not 
lie. Electric Co. v. Jforrison, 316. 

2 .  Principal and Agent-Coutracts-Scope of Enzploun~e?tt-Negligence- 
Respondeat Superior-Illdependent Contractot..-Where under a con- 
tract with a local dealer a refining company is to supply the latter 
with gasoline to  be sold a t  a price to be named by i t  with a fixed com- 
pensation to the dealer, the latter to effect delivery to his customers 
a t  his own expense: Held, the refining company is not responsible in 
damages for the negligent death of plaintiff's intestate caused hy the 
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PRINCIPAI, AXD AGENT-Continftcd 
dealer's delivering to him for  repairs a gasoline tank partly filled 
with gasoline, i t  having no control over or interest in the mealls or 
methods used in respect to the  ac t  complained of, or  falling within 
the  scope of the dclaler's employmrnt or  within the principle usually 
applying in matters of agency: Held furtlrcr, the doctrine of indt.- 
pendent contractor does not apply under the  p ro~ i s ions  of the con- 
t r ac t  i n  suit. l lunnn v. R ~ f i l t i ~ l g  Co., BGG. 

PRINCIPAL AXD SURETY. See Mechanics' Liens, 1: Pleatling5. 2 .  

PRINTIXG. See Appeal and Error ,  12. 

PRIORITIES.  See Banks and Banking, " Equity, 3. 

PRIVILEGED COJlhlUSIC.4TIONS. See Libel and  Slander, 4. 5 

PRIORITY O F  1.IESS. See Deeds ant1 ( 'onrryanct~s.  

PROCE1)CRIS. See Actions. 4 ;  Criminal Law. 26: EIighw:~ys. 7 : Phys i t . i n~~s  
and Surgeons, 1. 

PROCESS. See Appeal and Error ,  11 : Estates,  2 .  
1. Process-R~tnt.~)io?~s - I'zrblicntior~ of S u t ~ u ~ t ~ o t ~ . ~ - . L f f ~ t ( ~ l r t t r . ~ ' i t t - X b t l t ~ (  ~ i -  

de)tt.u.-Wllerc the real anti l~ersonal  property of a nonresident mort- 
gngor has  been nttilched for  the  purpose of a rnlitl scrvice of S u n -  
mons issued out of thc  courts of this State,  a s  to whether the mort- 
pngor may d e l ~ n i l  a s  to the  real property upon the  ground tha t  i t  was 
subjtlet t o  a mortgage lien of a~ io the r  not a par ts .  qtcc't'c? and hcld. 
the  possession here of personal property by t he  ilefentlnnt is  sufficirnt 
fo r  jur isdic t io~~al  purposes. K ~ ? I I I C ? /  ,t7. l lo tc~l  (lo.. 44. 

2. Proce.ss - S 1tn2 ??tons - So~ircsitlo~ts-Sn.vice-d t toch ~ i l c ~ i t  t - C O I I J . ~ ~  -- 

J z c r i . ~ d i ~ t i o ~ ~ - J ~ ~ d g ~ ~ ~ c ~ r t . s . - ~ ~ l ~ e r e  a service of sumn-~ons cannot he 11~1.- 
sonally had upon a nonresident or  his agent s~~ t f i c i rn t  for the pnr1)o.e. 
i t  is nccess:lry to a valid service by publication tha t  he has  propert\- 
within the  jurisdiction of our court, and that  the  same be :~ttachetl ill 
order to  confer the  jurisdiction. ant1 in t h a t  vasr :I jntlp~ncnt in 
wlranL has  no effect. I~tl t  only one iil rcn? i.. r ;~li t l .  .-Ldnti~.~ 1'. 

Packer,  48. 

3. Process-Ser.cicc-Lfo1i1f~~-Jfid1/1irct1ts-Co?~st i I  11 t i t ~  l Lrt to-Fnitlr air tl 
Credit.-Where judgment by default  for  wan t  of an  answrr  has  hern 
rendered in another State,  it is  insufficiei~t to set i t  nsitle here for lack 
of service of summons, t h a t  the defendant had brrn  confined in an  
asylum u~itlcr an  inquisition of lunacy, w11e11 it is  fnrtller ~nacle to 
appear tha t  he had been discharged and wtls in liis r ight mind wht.11 
thc snmmons in the  action was serretl u l m  him. ant1 hat1 rrnp!oycvl 
an  attorney to defend the  suit ,  who did not file thc  answer,  in co~isc>- 
quence of which the default  judgment had bee11 et~trrcvl. Ri11{/ 1..  

Whitnuan, M4. 

4. Process-S~tnr.t1~.o?1~9-l'itblicatio,l - Aftrtcl~~nrc~t~t-A~oirreaiil~~~it-;tir in~trs 
Reverta)rdi.-One who has  left  the Sta te  for  an  indefinite tiinc, his 
return depending upon n doubtful contingency, is  a 11o11rrsitlc.nt for th15 
purpose of service of summons by puh l i ca t io~~  ant1 : ~ t t a c l ~ i n g  his p l ~ y -  
er tg  in  this Sta te  ~ I I  order to bring him n n t l c ~  the  jnricdiction of on). 
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PROCESS-Cori tinucd. 
courts, and  his motion made by special iippenrttnce to vacate the 
attachment on this ground will be dcwietl. C. S.. 4S4(3),  5 9 9 ( 2 ) .  
Brarin u. Har~es ,  571. 

5. S a m e L i e u  of Attnchrnetr t-Courts-Jur'isdictio,L.-W here the  service 
by publication and a t tachment  on a defendant absent from the Sta te  
comes within the  provisions of C. S., 4,%(3), 799(2) ,  aud thereu~ider  
his property here has  been attached a s  required to give validits to 
the  publication of service, he  may submit himself tcs the  jurisdictio~l 
of the  court and relieve his prolrerty of the  levy in nttachment. Zbid. 

PROOF. See Pleadings, 2. 

PIIOPERT'Y. See Alortgnges, 2 ;  Nuisitnce, 1;  Ileligious Societies, 2 ; Tasn-  
tion, 5. 

I'ROTEST. See H i g h ~ a y s ,  6. 

I'ROXIMATE CAUSE. See Nrgl ige~~ce.  5, 16, IS, 20, 21. 2, 23, 24, 2% l'elts- 
graphs,  3. 

1'UBLICAl'IOK. See Appeal mcl Error ,  11 : Constitutio~~irl  JAW, 4 ;  I'nrtuer- 
ship, 2 ;  Process, 1, 4 ;  Taxation, 26. 

I'UBLIC REKEFIT.  See Highways, 16. 

PUULIC RUIIADINOS. See 1Iecliauics' Liens, 1. 

I'UBLIC POLICY. Pet> I3ills a11d Sotes ,  7 :  Sttltutes, :: 

QIT1~:STIOSS FOR JU1:Y. See Sct io~rs ,  0 : I:HII~;S anil I h ~ ~ k i l ~ g ,  14  ; l3ills i ~ l i ( l  

Sotes.  1 ; Contri~cts,  (i ; C'rimi~~ill  IIa\v, 1 : U i ~ ~ u t ~ g e s ,  1 ; I*:\ icle~lcc, 7, 0, 10 ; 
I n t o x i c u t i ~ ~ g  Liquors, 2 ;  Libel m t l  Slander, 2, 5 ;  1Iastc.r m ~ t l  Scrv:~nt,  h; 
Xc'aligcwc.. 2, lo. 11. 18:  1'hysiri;urs :tnd S m ~ c o ~ i s ,  1. 11. 

QUICSTIOSS 0'' T,A\V. See Appc:11 ; I I I ( ~  I h w r ,  10; Constitutionnl Law. 1 6 :  
('ontri~cts, 1 : l h u ~ i ~ g c s .  1 : Higl~\v:~ys.  4 : .Tutlgmc~~ts, :! : Parti t ion, 6 ;  
Pleadings, ti. 

1. Qi[o T ~ ( ~ ~ ~ ~ ~ t ~ t o - Y ' i t l ~ ~ - l ' i i b l i ~ ~  O ~ ( a i ' - . i c t i o t ~ . v - S t f ~ t ~ ~ t ( ~ ~ ~  -A rivil nc t i~m 
in the  Superior Court is  the prolwr procedure to t ry  the  t i t le to a 
public office L l r twre~~  two rival cl:iimmts, when OIIC ,  of them is in 
~ ) o s s r s s i o ~ ~  nntler n claim of right and exercising tlicb official f u ~ ~ c t i o n s  
thereof. ('. S.. 2671. S. 7.. C'nrtcr, 29::. 
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2. Same-Suits-Cloud on Title-E'qlcity-A?~ticipatory D~mages-Courts. 
-In this suit to remove a cloud upon the title to plaintiff's land: 
Held, under the exceptions presented by plaintiff's appeal, a new trial 
will not be granted, as  they are based on an anticipatory occurrence, 
which has not happened. Ibid. 

2, Railroads-Negligence-Contributor# Negligence - Crorsings-ilutomo- 
biles-Rule of the Prudent Man - Evidence - Nonsuit.-Where the 
entire evidence tends to show, in an action by an administrator 
iigainst a railroad company to recover damages for the negligent kill- 
ing of his intestate, that the intestate had stopped a t  the crossing of 
a highway with two railroad tracks paralleling each other, for the 
passage of a freight train before driving his automobile across, and 
then endeavored to cross and was struck by another train passing on 
the second track, the evidence however being conflicting a s  to  whether 
this train wns giving the proper signals of warning required a t  the 
place, and that the driver of the automobile could have seen the 
second train in time to hare avoided the injury had he looked, listened 
or had stopped and observed before attempting to cross, and was 
killed by this passing t rain:  Held, the defendant's motion as  of non- 
suit should have been sustained on the issue of contributory negli- 
gence; nor is the principle affected by plaintiff's evidence in rebuttal, 
given by a witness who was not present a t  the time, and who after- 
wards went there for observntion, that the plaintiff could not have 
seen or been aware of the approach of the train that  killed him, testi- 
fied upon the hypothesis that under the circumstances the smoke from 
and the noise of the trains, would have prevented his being aware of 
the facts, against the direct testimony of eye witnesses who made no 
mention as  to this circumstance. Harrisolz v. R. R., 656. 

4. San~e-Stop, Look, Listcn-Degree of Care Required of P1aintiPf.-The 
driver of an automobile, under the rule of the prudent man, is re- 
quired to observe due care before driving across a railroad track, as  
the apparent circumstances a t  the time may reasonably require for 
his own safety, and under certain circun~stances, he should not only 
stop his car before entering upon the railroad's right of way, but 
alight therefrom nnd make further investigation, and his failure to 
do so may render his contributory negligence in that respect the 
cause without which the injury complained of would not have 
occurred, and entirely bar his recovery of damages in his action. Ibid. 

RATIFICATION. See Constitutional Law, 3 ;  Corporations, 2 ;  Statutes, 2. 

REAL ESTATE AGENTS. See Taxation, 3. 

REAL PROPERTY. See Taxation, 22. 

REASONABLE DOUBT. See Criminal Law, 9, 21. 

RECEIVERS. See Banks and Banking, 1, 2 ;  Bills and Notes, 9. 

RECORD. See Appeal and Error, 18, 19, 21, 29. 

RECORDS. See Partition, 4. 
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3. Rcfc?~o1cc~-l'I-in1sJ~~I-~j-1~~~i~cr-I~~~3~~cs~-lVier~ on t l i t  a l ~ p r l l : ~ ~ r t ' s  
motion the  tr ial  court  orders a reference, tlie up~c l lnn t ' s  riglrt to a 
jury t r ia l  Ilpon issnes subinittecl on esci~ptions tlnly take11 is to  be 
deemed waived, and  in this case i t  is  kc ld ,  t ha t  tlle i ss l~cs  thus  sub- 
mitted were not sufficieutly controverted by tlie ndversnry ~ x r r t y .  
Tncs t  Co. v. I'nmpelly, S O .  

4. Re fc ro i ce -  Objections and Exceptions - Issues - 7'1-in1 b y  J~II'.II. - .\ 
pa r ty  drily and aptly cscepting to a n  order of reference, and also to 
the  admissioiis of evitlence before the referee, ancl s11l)mitting ishucs. 
swures  his r ight thereby to a t r ia l  by  jury upon the  issues presenteti 
by him. B r o z o ~  v. Uuchnnnn,  675. 

1IEFOI:RIATIOS O F  ISSTRVRIESTS. See Evidence, 10; Ventlor and I'ur- 
chaser,  2. 

REGISTEI: O F  DEEDS.  See Equity, 3. 

REGISTT1Al'ION. See Deeds and  Conveyances, 8 ;  Partnership,  3 

REIN\rESTAIENT. See Wills, 6. 

I'LELATIONSIIIP O F  JUROR. See J u r y ,  6. 

1:IGLIGIOUS SOCIETIES. 

1. Religious Societice-Rlclcs-Gove~.nmcnt.-lVhere, upon sufficient er i -  
dencc, t he  jury finds t h a t  t he  rule of t he  Primitive Baptist  Clnirches 
t h a t  when a member has  been e s c l u d ~ d  f rom one church he  cannot 
unite with another of the same fa i th  without first being restored by 
the  church of which he  had  been a member, is a fundamental  rule 
and  usage of all  churches of t h a t  fa i th ,  t he  observance of this rule 
is  mandatory on all congregations adhering to  t he  Primitive Baptist  
fa i th .  Dix v. Pruitt, 64. 

2. Same-Control o f  Proprrt?j.-The authority of a local Primitive Bng- 
t i s t  church is limited by the  fundamental  rules, doctrines, and usages 
of t he  denomination t o  which i t  belongs, and when a group in a loral 
congregation ac t  in opposition to such rules, doctrines, and uqagei, 
though they a r e  i n  the  majority,  they ipso fncto withdraw from the  
lawful organization of t he  church and forfeit  the  control and use of 
the  church property t o  the  group which abides hy the  fundament:ll 
rules, doctrines, and usages. Ibid.  

REMEDIES.  See Wills, 1. 
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REMAND. See Agriculture, 1 ; Appeal and Error, 29; Partition, 4 :  Schools, ::. 

REMOVAL O F  CAUSES. See Actions, 2. 

1. Removal of Cause#-Federal Courts-Uuii.icipa1 Corl)oru.lions-CiticXs 
und Tozo~e-Cond.em~ratio,t of Lands-dctimts at  Leilo-Court's Jurin- 
dictio?z.-L'roceediiigs by the comruissioners of an in-.orporated tow11 
to take tlle property of a nonresident respondent for n public use are 
administrative aud not judicial until the amount of oxnpcnsation hiis 
been awarded, mid the cause regularly transferretl to the trial docket 
upon the respmdent's eswption to the amouiit of d;l111:1grs so aasessrtl, 
and upon a proper petition and bond of the reslwntleiit ftm the re- 
moval of the cause to the Federal Court: for the app-opriate district, 
filed in apt time before the clerk, without any ar t  n~nonnting to :I 

waiver of his right, showing his nonresitle~ice, the divt>rsity of citizen- 
ship and his claim that the amount of his damages o m e s  within the 
jurisdictiollal amount required by. the Federal l ~ ~ 1 1 1 ~ ) ~ : l l  Statute, the 
cause is accordingly properly removed. IVnynesville c. Xnt.nt?cwa, 131. 

2. R e m o ~ a l  of Caz~scs - Federal Cout'is - Partie8 - So~tlitrcct Purl ien- 
Courts - .Jurisrlicfior~.. - n'lielv n uouresident tlefeutlwut swks to 
remove a cause from the State to the Federal Conrt for diversity of 
citizenship, the plair~titf's joil~tler of lmrely nomilial party will ]lot 
oust the jurisdiction of the Federnl Court, and nlone is insutticient to 
defeat the defendant's motion to remove the case uutler the Fw1er:tl 
statute. Allred v. Lumbets Co., 547. 

3. Sntne-Tr~tsf~-Tr1~~t~('~-.~~fio11s-Co~~tr(lc~l8-l)~irtraycr..-\Vhrre resi- 
deut plaintifls briug in1 action for c1:rm;lges cs ('o~lft'(lctr~, a11t1 likr- 
wise seek to enjoin the sale of lauds untlrs :I power given by a eleetl 
of trust, the joinder of the truster is of :I mere ~ i o u ~ i ~ l a l  party, nn(l 
will not prevent the defendant's motion to remove the cause to thtb 
Federal Court for diversity of citizenshiy. Ibid. 

4. Removal of Causes-C@u& - Ju~isdictio+-Dioem ('iti~oiakip-Fed- 
eral Courts -Parties - Fraudulent Joibtder - xoicrc,:itl(,n.ce.-Ir~ 811 

action against a nonresitlent railroad coulpany i~nt l  i ts resident cl:iim 
agent, in a personal injury case, to set aside for fraud ;I release from 
liability obtained fro111 the l~laintiff and to recover 1111 ndequate corn- 
pensation for the injury : Held, upon the c1efend:~nt's petition to 
remove the cause from the State to the Federal Conrt for diversity of 
citizenship under the Federal statute, the question of t h ~  diversity of 
citizeuship and fraudnlent joinder of the resident defendant, is to btb 
determined by the Fetlernl Conrt when the facts are  rmtticiri~tly a1111 
properly alleged upon the petition for its reulnvi~l, it thereby ilppra1.- 
ing that  the claim agent was without interest ill the result of the. 
controversy escept in his liluitetl representative c:lpnc:ity, or ollly a 
formal party, and the refusal to order the co~ltroversy rc.moved nccorct- 
ingly is reversible error. Kitlian e. Ho) t ) tn ,  192 3. c.. 1;. citml :111tl 

distinguished. Ferris v. R. R., 653. 

5. Ren~ocal of Causes-Trclnsfer of Cause8 - Verl~cc - ~tcc t lL t ( .~-~o~~r 'O~i -  
dents-Trmsito?.y dctio~t8.-The vellue of n civil actiall is regulatetl 
by statutes passed usually with regard to the convenience of thr  
parties litigant, and the principle of venue in transitory actimls has 
now but little value. Pnlnlw v. Lou-c, 703. 
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REMOVAL O F  CAUSES-Contirbued. 

6. Name-Rights of Sole Residelzt Defenda~t-Parties-Resi&,rce.--Where 
a nonresident plaintiff brings action against a corporation existing 
under the laws of another State, with the joinder of a resident de- 
fendant of this State, and the venue in the action is laid here in a 
different county from that  of the resident defendant, to  recover dam- 
ages alleged to have been caused by a negligent act, the venue is in 
the county of the resident defendant, C. S., 469, and is removable 
thereto upon his motion duly made. C. S., 467, 468, 463 not applying 
Ibid.  

7. Renwva2 of Causes - Diceme Citixe~tsh ip - Severable Cont/'oversp- 
F r a u d u l e ~ ~ t  Joinder.-Upon a motion to remove a cause from the 
State to  the Federal Court, the question of severable controversy will 
be determined in the State court from the facts a s  alleged in the 
complaint, and upon the question of fraudulent joinder of a resident 
defendant, the undisputed facts of the matter must unerringly lead to 
the legal conclusion that  the moving defendant has the right undrr 
the Federal removal act. Cowart v. Lumber Co., 787. 

8. Renwcal of Causes - -Pe t i t i0n-~4~ne , zdmo~ts . -Aments  to  a petition 
for removal of a cause from the State to the Federal Court does not 
defeat morant's right when motion to amend is made in apt time. 
Newtov~, Admx., v. Tobacco Co., 816. 

RENEWALS. See Contracts, 4. 

RENT. See Landlord and Tenant, 1. 

REPAIRS. See Carriers, -3. 

REPEAL. See Taxation, 11 

REPORT. See Partition, 1. 

REPRESENTATIONS. See Insurance, 4. 

REPUTATION. See Evidence, 25. 

REQUESTS. See Appeal and Error, 3 ;  Criminal Law, 9 ;  Instructious, 4, 6, 10. 

RESALE. See Partition, 2. 

RESCISSION. See Partition, 7 

RESERVATIOXS. See Deeds and Conveyances, 12. 

RES GESTAE. See Municipal Corporations, 1. 

RESIDENCE. See Deeds and Conveyances, 1 ; Quo Warranto, T, ; Removal of 
Causes, 6 ; Taxation, 5. 

RES JUDICATA. See Judgments, 6 ;  Mortgages, 4. 

RESPONDEAT SUPERIOR. See Principal and Agent, 2 ; Sheriffs, 1. 

RESTRICTIONS. See Deeds and Conveyances, 1. 

RETRAXIT. See Constitutional Law, 8 ;  Libel and Slander. 2 .  

RETROSPECTIVE LAW. See Constitutional Law, 1. 
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REVERSAL. See Appeal and Error, 8 ;  Criminal Law, 13, 24, 25; Evidence 
13 ; Judgments, 2 ; Jury, 5 ; Negljgence, 13. 

REVIEW. See Appeal and Error, 11, 14, 15, 16, 19; Constitntional Law, 10; 
Jury, 7. 

REVOCATION. See Physicians and Surgeons, 1. 

RIGHTS. See Kuisance, 1. 

RIGHTS O F  RESIDEXT DEFENDANT. See Removal of Caoses, 6. 

RIGHTS OF WAY. See Railroads. 1. 

ROADS AND HIGHWAYS. See Highways. 

RULES. See Negligence, 14 ; Religious Societies, I .  

RULES O F  COURT. See Appeal and Error, 12, 17, IS;  Certiorari, 2 ;  
Courts, 2. 

RULE O F  HIGHWAY COMMISSION. See Negligence, 25. 

RULE O F  PRUDENT MAN. See Highways, 1 ; Negligence, 6 ; Railroads, 3. 

SAFE INSTRUMENTALITIES. See Evidence, 7 ;  Master and Servant, 12, 14. 

SAFE PLACE TO WORK. See Evidence, 5 ; Master and Servant, 4, 12, 14 ; 
Negligence, 1, 2, 4. 

SALES. See Judicial Sales, 1 ; hlortgages, 7. 
1. Sales-Bortgages-Deeds of Trust-Statutes-Zncreastd Rids - Corn- 

missions.--Where lands have been sold by a trustee in a deed of 
trust securing the payment of a note, in accordance with the power 
of sale in  the instrument, and under the provisions of C. S., 2591, 
the amount it  brouglit a t  the sale has been raised, it is within the 
nuthority of the clerk of the court to allow the commission provided 
for in the deed to the extent of the advanced price, when reasonable, 
against the claims of subsequent lienors or claimants. I?L r e  Hollo- 
well Land, 222. 

'7. Same-Appeal and Error.-The allowance to the commissioner to sell 
lands securing a note for a loan made by the clerk of the court may 
be reviewed as  to its reasonableness by the judge on a?peal, and held 
under the circumstances of this appeal, the conimissio,l of 5 per rent 
was not unreasonable. Ibid. 

SCHOOLS. See Constitutional Law, 2, 6 ;  Jlechanics' Liens, 1 ;  Indictment, 2 :  
Taxation, 12. 

1. Schools-Taxation-Stat utes-Cou?lties-Bonds Issued Zq1  count^ in Be- 
half of Bchool District.--Where a constitutional stature provides for 
the issuance of bonds for public school purposes of a district thereiu 
and a tax upon that district from which the bonds, principal and 
interest, shall be paid. and no other, and does not expressly nnnw 
the payer of the bonds, but authorizes and directs the board of county 
commissioners to issue the bonds, which shall be signed by the chair- 
man, attested by the clerk and impressed with the colmporate sral of 
the county: Held, it was the intent of the Legislature, as construcd 
from the act, that the bonds be issued in the name of the county on 
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behalf of the school district  without liability on the  par t  of the 
county, but to he paid only a s  the  ac t  expressly provides, oc t  of the 
money received from the t a x  imposed for  the  purpose on the poll and 
property of the  designated school district. C m r s .  of McDozcell 2'. 

Bond Co., 137. 

2. Rchools-Tmation-Bond~-E1eCtio?ts-Statutes-CostitutL Law- 
County Finance Act.-When required fo r  the  establishment or  main- 
tenance of a six-months term of the S ta t e  system of public schools, 
in accordance with the  provisions of t he  Sta te  Constitution, i t  i s  not 
necessary that  the  question of issuing bonds by a county therefor 
be first submitted to  the  voters for  t he  validity of the bonds, under 
the  provisions of the  County Finance Act. Const.  Art. VI, sec. 7. 
Hel l  c. C m r s .  of Duplin, 768. 

3. Aame-Govmtment-Principal m d  Agent-Appeal and  Error-Matwial 
Facts-Rema?&d.-Where a county proposes to issue bonds for t h r  
erection and maintenance of i t s  public schools under the provisions 
of the  County Finance Act, without submitting the queqtion to i t s  
voters, i t  must be shown tha t  t he  county was  acting a s  the adminis- 
trative agent of the Sta te  in providing a Sta te  system of public 
schools, and tha t  the erection and purchase of the schoolhouses con- 
templated is  necessary for a six-months school term in the county, 
and where on appeal the record does not disc~lose fuch findingr, thi2 
case will be remanded. Ibid. 

4. Schools-Taxation-Petitiolt of Votcrs-Statutes-Bondn~.-As affecting 
the validity of bonds involving the levy of a t a x  for school purposes 
by a special school district, in accordance with 3 C. S., 5630, i t  is  
necessary tha t  a petition be filed in substantial  compliance with the 
terms of the statute. Young u. Golnrs. of Rowan, 771. 

5 .  Same-Pctition of Voters Not a Prerequisite.-The provisions of 3 
C. S., 5669, tha t  the  election shall be called and held under the  samr 
rules and regulations a s  provided in Public Laws of 1023, suhchaptcr 
8, for local t a s  elections, means tha t  the election shall be authorizetl 
and conducted in  accordance with the rules and regulations prescribed 
in subchapter 8, and does not include within i t s  meaning the signing 
of the petition by the ro ters  a s  required by 3 3 .  S.. 56.39. I b i d .  

SCIENTER. See Criminal Law, 15. 

SCOPE O F  AUTHORITY. See Negligence, 22. 

SEDUCTIOS. See Bctions. 1: Husband and \Vife, 3, 4, 5, 6. 
1. Reduction--llanied Wom~n-Voluatary S t~bmisa io?rSuppor t -dc t i o?~s .  

-An action by a married woman for damages caused hy seduction 
of her virtue by the defendant mill not l ie when i t  is  made to appear 
that  she  yielded to him under his promise to provide for her and her 
husband who was  disabled from earning a support for  them. Il!lri t t  
v. McCoy, 25. 

SEIZURE. See Tenants in Common, 1. 

SELF-DEFENSE. See Criminal Law, 1 ;  Homicide, 1, 5. 

SENTENCE. See Criminal Law, 11, 4 ,  5 ; Judgments, 11. 
5!3-1% 
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SERVICE. See Appeal and Error, 11; Estates, 9 ;  Process, 2,  3.  

SET-OFF. See Equity, S. 

SETTLEMENT. See Iusurance, 2. 

SHhREHOI.UERS. See Banks and Banking, 10; Corporatio~s, 2. 

SHERIFFS. See Deeds and Conveyances, 2 ;  Taxation, 25. 
1. Rlleriff8-Speciul Deputies-Principal and Agent-Damages-Rcspon- 

deat Superior-Criminal Law-Homia'de-Accident.--The civil liabil- 
ity of a sherig for the accidental killing of a bystander by his s p e ~ i a l  
deputy while attelnpting to arrest one for the violation of the criminal 
law, by sliootiug a t  and missing the supposed but uni~entified offender 
under a .John Doe warrant, depends upon the question a s  to whether 
the slx&l deputy was acting officially a t  the time witliin the authority 
del)utizrtl, and w l i ~ r e  the evidence discloses only that lie had bee11 
nl)l~oiuted a special deputy without defining his duties, and had sworn 
out the warrunt in his o n n  name, and was acting without the knowl- 
edge of the sherib, and the killing happened to a bystander in at- 
temptiilg to make tlie arrest, it is not sufficient to make the sheriff 
liable iu damages therefor. The authority of a shariff to appoint 
deputics aud their powers stated by BROODEN, J. Hwie  v. Penland, 
234. 

SIDETRACKS. See Curriers, 2. 

SIGSALS. See Evidence, 8 ;  Highways, 1. 

SLANDEIi. Bee Libel and Slander. 

SPEED. See Iiegligelice, 7. 

SPIRITUOCS 1,LQUORB. See Criminal Law, 2 3 ;  Indictment, 1 ;  Intoxicating 
Liquor. 

STATE. See Criminal Law, 20. 

STATE BOND. See Taxation, 19. 

STATE HIGHWAY COMRIISSION. See Highways, 2, 6, 6, 9, 11, 12;  Iujunv- 
tion, 1 ; Pleadings, 2. 

1. State Highzcuy Cornmissior~Roads and Highwuys-Appeal and Error 
-Sotice of Appeal-rLssessments-Damages-Statutes.-Where lands 
a r e  taken by the State Highway Commission for the construction of 
it State highway, on appeal from the assessment of damages by a 
bo:~rd of appraisers duly appointed to investigate them, the clerk is 
required by statute, C. S., 633, to transmit the entirrh record to the 
court upon notice of appeal duly given, leaving nothing for the ap- 
pellant to do in respect thereto, and there is no analogy therein to an 
appeal from tlie justice of the peace. Sneed v. Highwtcy Commission, 
46. 

2. Rame-Courts-Supervisor21 Powem-Where, the clerk has failed to 
transmit the record to the court on appeal foradamages assessed by 
the appraisers in the taking of lands for a State highway, up011 
notice of appeal given in proceedings under the provisions of C. S., 
633, 634, the trial judge within his supervisory power may order that 
this be done. IBid. 
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STATUTES. See Actions, 2, 5 ;  Agriculture, 1 ;  Appeal and Error, 7, 20; 
Ranks and Banking, 3, 4, 7, 10, 14, 15, 10; Bills and Notes, 10; Cer- 
tiorari, 2 ;  Constitutional Law, 1, 3, 6, 7, 8, 11, 12, 20; Costs, 1 ;  Counties, 
1 ; Courts, 2, 10; Criminal Law, 3, 6, 18;  Deeds and Conveyances, 2, 5, 9 ;  
Divorce, 1 ; Eminent Domain, 1 ; Equity, 1, 11 ; Estates, 2 ; Evidence, 14, 
16, 18, 19, 21; Fraud, 5 ;  Highways, 2, 6, 9, 11; Indictment, 2 ;  Instruc- 
tions, 5, 6, 7, 9;  Insurance, 1, 3 ;  Intoxicating Liquors, 1, 2 ;  Judgments, 
4, 5 ;  Partition, 1 ;  Physici:ms and Surgeons, 2 ;  Pleadings, 8, 11; Ques- 
tions for Jury, 9 ;  Quo Warranto, 1, 4; Reference, 2 ;  Removal of Causes, 
5, 6 ;  Sales, 1 ; Schools, 1, 2, 4, 5 ; State Highway Commission, 1 ; Taxa- 
tion, 1, 2, 3, 4, 6, 10, 12, 14, 15, 16, 17, 19, 20, 26; Verdict, 6 ;  Wills, 4, 8. 

1. Statutes - Amendments - Taxation - Bawds - Counties. - Where the 
Legislature has passed an act, according to the provisions of our 
Constitution, Art. 11, sec. 14, authorizing a county to issue bonds, 
unless it  is made to appear to the contrary, an act ratified several 
days later presumes a legislative intention to regard the first act a s  
continuing within i ts  contemplation, snbject to amendment. Graham 
County v. Terry, 22. 

2. Same-Constitutional Law-Taxation - Couttties-Bo?zds-Elections- 
Ratification by Electorate.-Where the Legislature has passed an act 
authorizing a county to  issue bonds according to the provisions of 
Const., Art. 11, see. 14, i t  is within its power to add a provision that 
the question be first submitted to the electorate of the county in order 
to the validity of the proposed bonds. Ibid. 

3. Statutes-Public Policy-Zntent-Interpretation.-As a matter of public 
policy the general Municipal Finance Act should be liberally construed 
to effectuate its intent. Hartsfield v. Craven County, 358. 

4. Statutes - I n  Pari Jlaterin -Interpretation - Repugnancy.-3 C. S., 
2792(b) amending the statute relating to  the acquisition by a city of 
lands necessary for street purposes, in this case for widening its 
streets, should be construed in pari materia, with the other sections 
relating to the subject so a s  to reasonably harmonize them, and when 
so ronstrued, the provision of this sertion is in harmony with that  
part of section 2792, requiring that before taking by condemnation the 
city must first endeavor to acquire the necessary lands by purchase 
or negotiation with the several owners. C. S., 1715. Winston-Salem 
v. Ashby, 388. 

5. Statutes - Interpretation. - I n  P a r i  Xateria - Taxation - Counties - 
Bonds.-A general act of the Legislature relating to  the funding of a 
county indebtedness by, the issuance of county bonds, and a public- 
local law relating especially to  a county upon the same subject-matter 
passed a t  the same session of the Legislature, and both ratified 011 the 
same day, should be construed together a s  being i n  pari materia. 
Comrs. of McDowell v. Assell, 412. 

6. Statutes-Fraud--Worthless Checks.-The issuance of a check on a 
bank in violation of our "Worthless Check Law," is a false representa- 
tion of subsisting facts that the maker has on deposit sufficient funds 
for its payment a t  the bank, upon its presentation, or that  he has 
made the necessary arrangements with the bank therefor, and is in 
effect a fraud upon the payee, the payee accepting i t  in good faith. 
S. v. Yarboro, 498. 
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STATUTE OF FRAUDS. See Contracts, 2 ;  Fraud, 3, 4, 5. 

STENOGRAPHERS' FEES. See Costs, 2. 

STIPULATIONS. See Telegraphs, 6, 7. 

STOCK. See Banks and Banking, 3. 

Sl'OP, LOOK, LISTEN. See Railroads, 4. 

STREETS. See Deeds and Conveyances, 9 ;  Municipal Corporations, 2. 

STICDET RAILWAYS. See Negligence, 16. 

STREETS ASL) SIDEWALIW. See Eminent Domain, 1; Waters and Water- 
courses, 1. 

SUBMISSIOK. See Seduction, 1. 

SUBTEHRANEAN WATERS. See Waters and Watercourses, 3. 

SUITS. See Costs, 1 ;  Equity, 1, 3 ;  Railroads, 2. 

SUhIMOiYS. See Process, 1, 2, 4. 

SUPERIOR COCIIT. See Appeal and Error, 5 ;  Wills, 13. 

SUPPORT. See Seduction, 1. 

SUPRERIE COt'R1'. See Courts, 8;  Vendor and Purchaser, 2. 

SURFACE WATERS. See Waters and Watercourses, 1. 

SUSPENSION. See Criminal Law, 11 ; Judgments, 2. 

TAXATION. See Coustitutionnl Law, 2, 7 ; Deeds and Conve)ances, 2 ;  High- 
ways, 13;  Schools, 1, 2, 4, 5 ;  Statutes, 1, 2, 5. 

1. Taxation--Statutes-Calendar Sew-Fiscal Year-Lie11s.-By express 
provisions of our statute, C. S., 3949(3), the month, in its relation to 
the time taxes on real estate shall be due by the owner of lands, 
means the calendar month a s  distinguished from the lunar month, 
and applies to the fiscal year. Shaffner v. Lipinsky, I .  

2. Il'axation - Statutes - I~tterpretation - I n  I'ari If atel-ra-Vendor a ) ~ d  
Purchaser-Deeds and Conveyances-By Whom Taxcs Are Charge- 
able.-Ch. 101, Laws 1925, making the lien for taxes to attach 1% May, 
the Machinery Act, ch. 102, Art. 3, sec. 44, requiring thnt the taxpayer 
shall return all real and persounl property to the list-taker, owned by 
him 1 May, and sec. 59(3) ,  applying these provisions to cities and 
towns, and sec. 58, requiring the slierif'f to account to the county 
treasurer, etc., are  Held to be it& pari materia with C. S., 3949(3), 
and that  in the sale of real property during the tiscal year the 
vendor is chargeable as  against his vendee for the Stnte, county, wntl 
city tases accruing up to 1 May, following the date of his conveg- 
ance; and the vendor with those due for the remainder of the fiscnl 
year ending 30 April. Ibid. 

3. Twation-License Tax-Priucipal arid dge~tt-Sales-Comn~isuio?ts- 
Statutes-Real Estate dgo1ts.-A real estate agent may not recover 
his commission from the owner in m k i n g  a sale when he has  not 
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paid his license t a x  a s  required by ou r  statute,  Public I.am 1925, 
ch. 101, but  in t he  action i t  must be shown tha t  the  services renderctl 
come within t he  meaning of t he  statute.  Roberts v. Burton, 19. 

4. Tazation-Couuties - Boiids - Co?is t i lu t io~~al  Law-Statutes-Amend- 
merits.-Where the  Legislature has  passed a n  ac t  authorizing a coullty 
to  pledge i t s  fa i th  and  credit  in t h e  issuance of bonds upon i t s  several 
readings, upon i t s  aye  and no vote in accordance with Art .  11, sec. 11. 
of t he  S t a t e  Constitution. und by la ter  ratif iwtion of ~ I I I  tict requirinz 
t he  question to be submitted to  the  qualified voters:  Held, i t  i s  not 
required tha t  t he  la ter  ratified act  be a lso  passed in nccord:~nce x i t h  
t he  constitutioual reqnirv'rue~~t, and ill tlu. ;111s~nc*c of :I propr'r c.lc~. 
tion, t he  bond issue will be decl:~red i111.:11id. Ortrhntii Collirt!~ 1.. 
Terry ,  22. 

5. Taxatioii-It~ta)igiblc l ' i ~ ~ p o . t ~ - I l ' h c r c  P u ~ t r  blc-1Zcsidorcc-l~o~?~ic~ilt. 
--Under t he  prorisions of C. S., 7012, where a person 1x1s not reside11 
in t he  place of his clomicile, his so l r c l~ t  credits :11lt1 intmlgil~le l)rol~t,rt! 
should be listed for  t :~sa t ion  and a r e  liayablc nt tlie place in which I I V  
ha s  dwelt for  t he  longest period of t ime dur ing the  year p r ~ c e d i ~ ~ g  the  
first of May, and where the  fac t  is  est:~blishecl t h a t  he has  ti\rclt f o r  
fourteen continuous years p r ~ ~ c d i n g  tha t  tl:ite in :I couuty different 
from his domicile, h is  t a se s  for  such 1)ropertg arc, l~sopcrly listed ii1111 

payal~lc  i n  the  former plnce. R a ~ i s o m  c. C'rj~~rr.~. of l r c ldo~ i ,  237. 

6. T a x a t i o i r C o i i 1 i t i c s - ~ 1 c t i o ~ i . ~ - I ~ c c o ~ ~ c 1 ~ ~ ~  of / / / ~ { I I I /  Y1trtrcCv l'(~id-j'lctr11- 
t)ig~-~lllegc~tiot~,~-St(~tiit~~~.-I~~ order to ~.cc.o\-c,r I I I O I I ~ J .  [wid nlltler 
protest t o  tlie sheriff a s  t : ~ s e a  1111 1:111tl \ r i t l l i~ i  the  c.omit>-, it is nc'ces- 
s a w  to allcge t hu t  tllc taxes aollgllt to I,(% ~ ~ r t ~ o l - f ~ l ~ ~ l  wcl'c jl1cg:llly 
irulmsed or unlnn-fully collwtetl, :~ut l  ill t l ~ v  i ~ l ) v ~ l l c . c ~  of sl~clr ;illc~gatioli 
a n  i11ju11ctio11 : i g : ~ i ~ ~ s t  t he  S:LICI of t11e 1;1111l for  tilts ~ I ; I ~ I I I ~ I I ~  of t11~ 
taxes  due  will be de~iiccl. C'. S.,  i!);!). Iliort r .  ('ooprr, "(5. 

7. Same-Cstoisiritl of Il'i,trc to Collcc,t IlocF ?'tr.r~cs.--'l%t~ 1.cgislaturc h ; ~ s  
t l ~ c  ljo\ver to  e11;ic.t :I law to t.xtc.~ltl thc, tilll(x to the  sllvriff for  tllc 
collection of taxes t lnt  in tlrt. 11ast. to  f o r ~ ( ' l o w  1111011 tile l a ~ r d  fo r  
t lmt ~l1lrllost~, a11tl \r11er<> tllP Il\vll(~r 11iis lll~~l~YtcY1 to 11ay tI1e111 sill~li 
owllc,r 111:1y I I O ~  ~ I ; I J .  u1111c~r 11rott'st ill111 rc,c.o\-er 1110111. 0 1 .  s~~ t~ce~s fu l l ! .  
serk il~juuctivc. sc~lic~f i l~:l iu*t t h ( ~  s l ie r i f ' s  s ;~I t%,  ill I I I P  :~bsence of 
nllegaticin t11;lt t11v taxes  collectrtl 113- tlu. sl~criff  \vc,rc illcg;11 o r  u n -  
1:1nfulIy c t ~ l I ~ ~ ~ t ~ ~ 1 1 ,  2 ('. S,. \00.7i : I ) ,  (111. ( t >  ) .  (11)  : T,nns of 192.7, 
ch. ,W; 1927, ch. S!). Ibid.  

S. S a ? ~ ~ c - l ~ ~ . i t i ? ~ f t i r ~ ~ ~ , - \ Y l ~ e r ( ~  t11v t i \v~~c>r 11:1s I I O ~  11:1i( l  t l ~ v  l1;1(.1i taxes tlllc, 
within t he  c.ouuty : I I I ~  t l ~ ~ i r  ( . o l l ( ~ . t i o ~ ~  11y t l ~ o  hl~~x~,ilt '  is :~nthorizetl  1)y 
s t a tu t r ,  t l ~ e  mere f:iet t l ~ t  the  sl~c,rift' 1i11(~\v 1 1 1 t y  Ic~.<\tu~ 11;rtl ;~grtsetl wit11 
the  owlrer to  1):1y t h ~ ~ m  : I I I ~  Ilntl eivcn tht, ~ ' I I ~ I I I ~ I .  c ~ r t i l i l ~  i n d ~ i l g c n ~ . ( ~  
o r  ex t c i~s io~ l  of time f ~ ~ r  tllvir lwyiucnt, or tllat thc. sllr,riff 11:ltl ~untlt. 
settlement for  t hc  t :~xes .  or t l ~ t  IIP 11:1(1 I I O ~  givc.11 t l ~ v  otvlicr ~loticc, 
of the  lessee's d ~ ~ l i ~ ~ q n e u c y ,  c111(\s not ~ ~ t ~ l i e v c ~  tlw o w ~ i c ~ r  o f  l i :~ l~i l i ty  f o ~  
their  paymc11t or (11ititk him to i u j ~ ~ u r t i v t ,  r1~1i1-f : ~ z ; i i ~ ~ s t  t111, sl~(,riff 's 
foreclosure upon the  1:~nds. Ibid. 

9. S~~m.c-ITn'ttci~ 9otic.c-C'oicirt!~ Tt'ctr.s~r~~c'~~-l'tr,.l it .Y.. - 1  11 ortler to  rc- 
cover moneys illcg:~lly c r  lu~ln\vfully tlc111;111tlc~1 of tllc, s11c~siE fsom t11(' 
owner on lands situ:itc>tl \vit l~in thc, c o n ~ ~ t y ,  :111tl 11:iill IIJ .  tlw ow1'11~r 
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under protest, and not returned to  him, the  s ta tu te  does not authorize 
sni t  against  the  sheriff for  i t s  recovery, and  the statutory method 
must be pursued by sui t  against the  county, etc., by whose authority 
or for  whose bellelit the  t a x  was  levied, a f t e r  th i l ty  clays writ ten 
notice to  the  treasurer thereof. I b i d .  

?'nxatio?n-Cozo~ties-11011ds - Scccuuco.[/ Edpo~scs-Electiot~s-Votc of 
l 'cople-It(~fu~ldi~~g Debt-Stat?~ttBs.-U11der the  Jlunicipal Finance 
Act (cli. 81, sec. 8 ( j ) ,  Public L u v s  of 1927), a county may fund a n  
inclebtedl~ess illcurred before i t s  ratification for  necessary expellses 
hy the  issna~lce  of i t s  honds in nnticipation of i t s  r tmig t s  for  taxes 
when autliorizetl by statute,  without submitting the question to the  
vote of i t s  people. Ilartsficld v. C r a v c ) ~  Coutttu, 338. 

Sante - llu?~icipaZ F i t ~ a t ~ c c  Act - I?('pcaling Sfntutts.--The Municipal 
Finance Act, by esgvess yrovisions, rcpeals a public-local lam applivd 
to a county when inconsistent wit11 i t s  terms. Ibid. 

Nante-ScRools-Cottstitutional Law.-While bonds issued by u county 
for  the maintenance or equipment of i ts  public schoc~lhouses a re  not 
issued for  a necessary expense, Co~ist .  of S. t'.. Art.  VII, sec. 7, they 
a r e  valid wlieu issned under the power conferred ty s ta tu te  when 
necess:lry to  maintain the  s i s  months term of school made ~uant la-  
tory by our  Constitution, and when issued in nccordi~nce with the 
s t a tu t e  authorizing i t ,  the  bonds a r e  a valid indel~tcdness of thc 
munic4pnlity without submitting the  qwst iou of thei r  issnance to the 
vote of t he  peoplr. I b i d .  

Santc.-\\'here n county lulder l)o\vclr c o ~ ~ t c r r c ~ l  by hpcciill 5tatute 11:~s 
borrowed money from time to time for  t l ~ e  mni11ten:mce and equip- 
ment of i t s  public schools, i t s  I~ontlcl to refund the  indebtctlncss s )  
incurred a r e  vnlid if issued in co~~fo ru i i ty  with the provisio~is of the 
gel~era l  Alnnicipal F i ~ ~ n n c e  Act, c.l~irl~tc.r $1, scc. S ( j ) ,  Public I . a \ ~ s  of 
1927. Ibid. 

Taxatio~~-Co1oaties-I10~~ds-J1 u~riclpctl l- 'i~rn~rc~c ,I ct-k'fututes-Xt cc x- 
.wry Exporsc's-Cotlstitntio~tal Lci~c'--J:lc~~tio~cs-T o f c  of tlic I'eopltB.- 
Under 1cgisl:ttive authority rc c30nnty ulay issue bol~ds  to  rcfuud it. 
existing floatill:: tlebt fo r  the  necrswry v o ~ ~ n t y  espeuws a s  c n u u w -  
ated in Constitution of North Carolina, .Zrt. VII,  sec. 7, in exceqs of 
the  16 cents limitiltion upon the $300 v:~lnation of i t s  t ~ x a b l e  property 
according to  Article V, section 6, of onr C'onstitutio~ , when coming 
within the  pro\isions of t he  JIunirip:11 Finance .4ct, ch. 81, kec 8, 
Public Laws of 1027, and wlierr t lw record on appenl s ta tes  tha t  the 
issuance of thc bo~lds  i s  for necSeswv.v c o m t g  purpoues, and for t : ~ k -  
ing care of i ts  flontins indeht~tincci: i t  will 116. nsrumed on appeal that  
the e w e r s  over the  15 cents r :~lur~t ion \\:IS for  necessary connty e s -  
pvnseq, cvmiing within the provi\ionc: of C'oni;titution. i ir t .  V I I ,  sec. 7, 
not requiring the  Question of the  issuance of the  honds to  be sub- 
mitted to  the  voters of tllc county. Cottzrs. of 1lcDowcll v. .4ssell, 412. 

Taxntiotr-Stntutes-Iti P a r i  J l a t c ~  it(-Co~istifutiotinl Lam-.If utricipal 
F i ) ~ a n c e  .4ct-Public-Local Lau'a-Xcccsstrt~ic~u-Cl(~ctioi~s-Votc of the 
People.-It i s  the  declared p u r l m e  of the Xnnicipal Finance Act to 
put  the ~ m i o u s  counties of the  Sta te  in a 1)osition to l i r e  withi11 their 
incomes. and w l ~ e w  n co i~n tp  11:li: an  misting. floating inrlchtcdness 
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TAXATIOK-Cotrf bled. 

incurred for necessary county expenses prior to the date of i ts  pas- 
sage, and a speci:tl statute relating to a particular county alone is 
intmtled to be generally interpreted a s  prospective ill its effect, but 
contains a provision by which a past valid intlebtedncss may 13 
funded hy it  by the issuance of its bonds, and the general and lmrl 
statutes have been passed a t  the same session of the Legislature anti 
ratified on the snme day:  Held, construing the two statutes in pclri 
nlatty.in when complied with, it is the legislative intent th:lt the I W R ~  
statute does not take from the county the right to issue bonds for 
funding its past villicl floating indebtedness, and where this expense 
has been iricurretl for necessary county expenses within the meaning 
of our Constitution, Art. VII, sec. 7, the question of the issuance of 
bonds is not required to be submitted to the voters of the county. 
Ibid. 

16. l'c~zntio~~-Muttictipcrl C'orpo~'atio~~s-Cilies a11d Tozorrx-Boiids--Vccc'a- 
snry Expc~lscs-Ordit~anccs-Mutes-Vote of People-Electio~r8,- 
While an incorporated city or town may issue bonds for a sewer itntl 
r a t e r  system as a necesstlry expense, without submitting the question 
to its voters, i t  may nevertheless provide by an ordinance passel for 
the purpose thnt the bonds shall be so submitted, and then the pro- 
posed issue will require for their validity that the voters approve 
them :it an election to he held accordingly, the ordinance in this 
respect having the force of a statute. 3 C .  S., 203&(2) ( 3 ) ,  2948. 
ddcock v. Flrquay Springs, 423. 

17. Taccation-Elcctior~s-JIu?tieipal Elections-li'tatute8 - Ir~te~prctfltio~t-- 
Time for Holding Electio11s.-For an incorporated city or town to 
issue valid bonds wherein it is reqnired that its voters :Ilrprovc3, it is 
made mandatory by statute. C. S., "8(2), that the special dection 
therefor be htld a t  the regular mnlticipal r l~c t ion  next succ.~e~linp the 
passage of the ordinance, but not within one month before or trfter n 
regular election, and the tern1 "gmeral rlection" is interpreted with 
the antecedent words of the statute " r n i ~ ~ ~ i c i ~ , ? l  election," a~rtl es-  
cludes a general State or Ntttionnl election. Ibitl. 

18. &'ante--Calendar 111011th-Co?)tptctc~tio~~ of Tiiiw-The reqnirenw~lt tllilt 
municipal elections for the issuanct~ of bonds shnll not he lie111 within 
one month k f o r e  or after it regu1:lr lurn~icilxll e lect io~~.  (-'. S.. 1104<, 
refers to a month according to the t1esign;ltion in tht, c.:~lt.ntlar without 
regard to the nnn11)cr of tlnys it m:i.~ cont:~in (( ' .  S., 2RI!)(::). :rl~tl is 
computed by excluding the first :rntl inrblntling the Inst day t h ( > ~ ~ w f .  
C. S., 922. Ibid. 

19. Taantio~t-It~hri1'tn~ive - Rfcctc nortds -- E.rr.1111)t io~ts-,~l~~t~ctcx.-- ,111 i l l -  

heritance tax is that imposed npon the t a k i ~ ~ g  of 1)roperty 11y cl(,sc.c-l~t 
arid clistrihution, or I)y will, from the tlecetlt~nt. :rntl is lirrt a lirolwrty 
tax, mltl its collection is not prohiliitetl 11y thct s l ;~ t i l t i~~ .y  ])ro\.isioi~ 
rxtwpting the o\r-nc~~~s of St:rtcs I m d s  from ta\:ttiol~ 1)y "all St:~tc'. 
conntg or n~nnicip;~l taxation :~ntl assessultwt. tlirt,ct or intli~.ect, 
general or s~rt~ci :~l ,  whether i~nptrsetl for the ~ n r l t o w  of gcnt'r;~l  IT\.(^^ 

nne or otherwise," etc., and hcltl further, t h ~  redr;afti~i:. of wctiot~ fi, 
chnpter 4, I'nblic Laws of lW;, by the i1c.t of 1927. PII .  M. .Irt. I. 
schedule A.  c1:rrifies n n d  does not destroy tht, ])1911c.iplc ilp~bri n.11jr.h 
this dwision rests. Tl~ndrlcll I..  Dotrghto~. 627. 
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TAXATION-Continued. 
20. Taxation - Cou?tties -Force los~cre - Sales - Sotice-Statutes.-In 1111 

action by the county to foreclose upon the lands of a delinquent tax- 
payer for the nonpayment of his taxes, C. S., 8037, due for 1920, and 
since, the notice required by chapter 169, section 51, Public Laws of 
1897, construed a r  rt condition precedent to the sale, is superceded by 
C. S., 8014, ~cquiriiig the sheriff before making such sale to give 
public notice of thc time, place and cause thereof, with such other 
notice requirccl by the preceding section, 8013, that the sheriff s e r w  
upon the deliliquent a t  1c;tst twenty days before the sale of his real 
property, a col~y of so luucli of the ad\-ertisement tlri rf~ltttf.~ to him 
Craven County v. Parker., 561. 

21. Sa~ttc-Z'urcha.~c-Titl~.-I~~ an nctioll by a county to foreclose upon 
the real 1)roperty of a deliuquent taxpayer, i t  is not reqnired for thtl 
plaintiff to show that the sheriff had served 8 copy of the advertise- 
ment on the delinquent a s  provided by C. s.. 6013, and his failure in 
this respect is not regarded as  fatal to  the maintenance of the county's 
tiction to foreclose, C. S., 8028, 80'29; and, held flbrther, the county. 
when the purchaser, is not required to make affidavit of the fact of 
notice given under the section 8029. Zbid. 

22. Same-lJcrso?ral I'ropcvty-Lnnds-Real Property.--C. S., 6006, prorid- 
ing for the sale of the personal property of the delinquent taxpayer 
before that of his realty, is for the benefit of the taxpayer, and tile 
failure of the .heriff to comply therewith does not atfect the title of 
the purchaser a t  the wle  under foreclosnre of the realty for h u e < .  
Zbid. 

23. Bamc-I)cscriptio~r of Land+--Purol >+cidcrrce.-The description of the 
real property advertised to be sold by tile sheriff of the county for 
nonpayment of the taxes of a delinquent giving his name and the 
number of acres "Washington lioad, No. One Tomnsllip." is not too 
vague for or nncertain to admit of parol testimony c~f identification. 
when the designated owner has but one tract of ret11 estate in tilt. 
county advertising the sale in its proceedings to forecdlose. Ibid. 

21. Ra~~~c-I~e~~altic.s-Z~rto.eat-J~idgnic~~~tn.-I~~ nn t~ction 11y the county 
forcc810se on the real property of a deliuquent taxpayer, the statut0r.r 
penalty applies, and the defendant cannot successfully maintain that 
before final jntigmcnt only straight interest is recover;~l)le. Zbid. 

25. Taration-Counties - Sheriffs - Actio?~s -- P?cblication of Sale-Nezcs- 
papers-Pa~.tics.-Publicatio~l of sale of real prope-ty for unpaid 
taxes as  directed by the statute on the subject, is the official duty of 
the sheriff, and to be made on the day directed by the county commis- 
sioners: and the newspaper in which these   lot ices art. published has 
a right of action against the sheriff contracting for their publication, 
and not agninst the board of county commissioners, vhic.h only makes 
a n  allowance to the sheriff to corer wch chargeq. C S.. W14, 8015, 
fi009. Lnnc v. Graham C'omt!~. 7%. 

26. Tnxatiotr - Co~istitutio?rat Law - Sfutrctea - C~trntirt  .Lets.-Where a 
county has levied a t a s  for genernl county purgostss in excess of that 
permitted by our Constitution, Art. V, sec-. 6, which a property owner 
llas paid under protest, i ~ n t l  has reserucul hi\ right under thc pro- 
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visions of C. S., 7879, i t  may not be validated by au act passed after 
the assessment had been passed upon or levied mider the former 
statute. l?. R. v. Cllerokee Countg, 781. 

TELEGRAPHS. 
1. Telegraphs -Negligence - Damages - Courts - Jurisdictio)~ - J'ederal 

Co~crtn.-The decisions of the United States Suprrme Court cont~ol  
in ;in artion brought in the State court to recover dnmag's for t11c 
tlel:~y i l l  delivery ant1 error in the transmission of money s m t  b3 
tc.lcgr:~l)h from a point in Sort11 Carolina to on? in mlotller state. 
i ~ n d  :IS to \\11eth~r stipulations nl~lrearing upon the message tire void 
:IS agninst 1)ul)lic policy. I17aters c. Tel. Co., 188. 

'1. Sn?nc-Xecr.rrcre of Damages-Mental Anguish.-Under the Federal de- 
cisions :I recovery of damages for mental anguish, unaccompanied b) 
pecuniary loss or physical pain, or the loss of property or impairment 
of health or reputation, is not allowed. Ibid. 

3. S'anfc-To).ta-Pt.oximate Cause-Speculati~e Damagc8.-In order to rcS- 
(*over damages of a telegraph company for its negligent failure to 
correctly transmit or delirer an interstate transmission of mones, 
~ u c l i  damage must be the proximate cause of the negligence com- 
l ~ l a i ~ l t d  of, resulting from the negligent act complained of in a con- 
tinued and unbroken sequence as  a reasonably anticipated consequence 
of the tort, and not such as  are purely spec!ilative or remote. Ibid. 

4. Sa?ne--n'otice to Company-Tt.ans?nission of dIoney by Te1cgraph.-The 
fact that money is transmitted by telegraph is sufficient notice to 
the company of the importance of its prompt delivery to the sendee, 
and where the defendant's agent a t  the originating point was a n a r e  
that  it  is for the use of a member of the sender's family a t  the 
delivery point, i t  is sufficient to put it  upon notice that  its failure to 
act with the promptness reasonable for a service in suvh instances 
would likely result in damages as  the proximate cause. Ibid. 

3.  Same.-Held, under the facts of this case, a recovery cannot be hat1 of 
3 telegraph company for injury to health arising from the sickness 
of the sendee, of which the defendant had no knowledqe, espress or 
implied, in failing to get the amount of money the defendant shoul(1 
have delirered in the exercise of reasonable care, but only such as  
would have been reasonably anticipated as  proximately resulting to 
a sendee in normally good health. Ibid. 

6. Telegraphs-Negligence-Contrncts-Rtipulton on Message - Unrc- 
peated bfessages-Damages.-The stipulation on a telegram restrict- 
ing the recovery in the event the message is unrepeated, is valid 
under the United States statutes and decisions of the United States 
Supreme Court. Ibid. 

7. S a m e U S i a t y  Days"-Stipulation as  to Bringing Actiow-The stipula- 
tion on a telegraphic message avoidlng liability to the company for 
damages for its negligent transmission or delivery, if action is not 
brought thereon within sixty days, etc.. is a reasonable and valid 
one. Ibid. 
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r .  7 1 PAXAXTS IS CORIRION. See Par t i t ion ,  5 ; Wills, 1. 
1. T m a n t s  i n  Com?non--Title-Bole Seizin--ddccrse Po~:.st'ssion-Bto.tlo~ 

of P~'oof-Znstructio)zs-~4p~)(-al a n d  Er~or-Sczo Trials.-Where sole 
seizin by sufficient adverse posscwion is  plended in procctdinrs to  
divide lnnds among tcnants  in common, ant1 the  t!tlmissions make 
out n prima facie case of the  tenancy, ant1 the  clwstions a s  to the  
adverse possession i s  t he  only one involved upon t h e  tr ial ,  the  burdeli 
of proof is  on the  one  sett ing u p  the  defcnse, and  an  instruction other- 
wise is  rcversil)le error.  Lewis v. Lezci.~, 4(!0. 

TENDliIl .  See E w c u t o r s  and Administrators,  1. 

r .  7 LERRfS. Scc Constitutionnl I.aw, 6 ;  Indictment,  2 ; Jnrg ,  2 : .\Iortg:lr.es. 2 

,.? II~,STATOR. See Wills, 2. 

TESTIMONY. Sce Evidence, 10. 

TIiIIE. See Executors and  Administrators,  1 ; Taxation,  17, 1% 

'L'ITLE. See Deeds a n d  Co~~vegances ,  8 ;  Ejectmelit, 1 ; JIortgng;rs, 1 : QIIO Wnr- 
rnnto, 1 ;  Taxation,  21; Tenants  in Common, 1. 

TORTS. See U m k s  and Banking, 13 ; Telegraphs, 3. 

TRANSACTIOXS W I T H  DIGCEDICNTS. See Wills, 7. 

TRASSCRIPT.  S ~ T  A p l ~ i r l  and  Error.  

TI lANSITORT AC:TIONS. See Removal of Causes, 5. 6. 

TRASSPORTATIOX. See Intoxicatinq Liquors, 1. 

'I'lIICSPASS. St.(, C ' r in~i~ia l  La\\, 2. 
1. Tt 'csl~ass-l lou~tdn~'ics-Uicidi , lg Li~tes-I'urties.-I~~ iln action for t res-  

pass upon t h e  plaiutiff's lands and damages for  the  unlawful cutt ing 
:uld r r~nuv ing  of timlwr trcbcs, etc., growing upon the lands in tlisy~utc 
involvil~:. the  question uf tlie t.rne dividing line betwecli tht, t ~ d j o i n i n ~  
lnnds of tlie partic>s, the  ilncstion a s  to  defendant 's  like trespass upon 
other lands and damages to t he  owners does not arise, and it is not 
er ror  for  the tr ial  jutlxe to refuse to iualie other p ~ ~ r t i e s  to thc action. 
or esc ludt~  euidenw of their  boundaries. Il'allcr v .  Dudley, 130. 

6, 4. 

1 .  Triuls - Isaiies - Cottfrwcfs - Pleudi)lgs-C'orcrr t o c l u i ~ r ~  - Al~yeal  ulrd 
E).ror-Yctc Trials.-Wlierc in a n  action to recover for goods solrl and 
delivered a complrte defense is  set  u p  in  the m n v c ~ r  upon a warranty ,  
i t  is  reversible cwor  for  the  t r ia l  court  to submit,  o.it,r thtx ilefentl- 
ant 's  exception, but one issue us to plail~tiff 's  damagc!~, and ~ , t ~ f n s e  to  
submit a n  issue tc.ndertd by the  tlefentlnnts upon the  tlefensi~ it l ~ d  
Pet up. Goskins  c. J f i i ck~J l ,  275. 
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2. Triala-Xo?zuuit-Verdict-Ua1~zuycs-~4ppeaL and Error-New Trials.- 
111 a personal injury negligent action brought by several plaintifis.' 
$1 here a judgmeut of nonsuit as  to the recovery of one of them is riXm 
dered, during the trial, who aplwals, the verdict of the jury awarding 
damages to all is not available to the nousuited plaintiff, a s  after the 
nomuit lie was not a ~ : ~ r t y  to the further proceedings, and must 
abide by a sulaller anlouut of damages awarded by the verdict n l m i  
the subsequent trial. Il'atts Q. Leper, 671. 

TRUSTS. See Banks and Banking, 1, 2 ;  Courts, 7 ;  Deeds aud (louveyuiict-. 
8 ; Fraud, 2 ; Insurance, 1 ; Rlortgages, 1 ; Removal of Causes, 3. 

1. Trusts-Implied Trusts-E'i.aud-Equity-Husbat~d und Wife-Uuttliv 
and Bank-iny.-Where the caihier of a bank has nroagfully al)pro- 
priatcd the bank's money and buys lands, taking title to his wife, a 
trust is imposed uljon the title in equity, by reason of tlie fraud, 
which may be followed by the bank into its convertetl form by snit 
for the purpose. Bank 1). Crozader, 312. 

TRUST DEEIIS. See Sales, 1. 

VALUE. See Executors and Adrniklistrators, I. 

VBRIASCX. See Evidence, 3. 

VEhTDOR ASD PUlICHASEl<. See Taxation, 2 .  

1. Vendui. and Purchaser-Visi'epresentation as to .irnount of I'urel~uuc 
Prwe-Jnutica of the Peace-Jurisdictiot of Court-Courts.-FYliere 
the l~urchaser of lands assumes an existing mortgage debt therew 
imd partly pays tlie dift'erence aud assumes the b a l a ~ ~ c e  of the yur- 
chase price, he may recover in his action by the seller in the juris- 
dictiou of the justice of the peace, the sum of $86, the difference bc- 
t n  een tlie actual amount of the existing mortgage indebtedness anti 
the amouut it was represeuted to be a s  an unjust enrichmen: of the 
seller, and the defense that the mortgage was a matter of record 
giving constructive notice of the amount due is not tenable. Jlttehell 
v. Moore, 352. 

2. Same-Eguitu-IZefornmtion of Instruments-Supreme Cot~rts-Appeal 
and Error.-Where the seller has misrepresented the amount of money 
due on a mortgage existing on the lands sold to the loss of the pur- 
chaser, and the difference falls within the jurisdiction of the justice 
of the peace, the equitable doctrine of reforming a written instrumelit 
has no application, aud where the purchaser has brought his action 
in the court of a justice of the peace, the defense on appeal to the 
latter court that i t  could acquire no derivative jurisdiction is un- 
tenable. The distinction between the jurisdiction of the court in de- 
claring an equity and enforcing a money demand which equitably 
belongs to a party, distinguished. I x d .  

VENIRE DE NOVO. See Criminal Lam, 25. 

VENUE. See Removal of Causes, 5.  6. 



VESTED REJ1AIKI)ERS. See Estates, 1. 

VESTED RIGHTS. See Constitutional Law, 1. 
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VIOLATION. See Kegligence, 14. 

VOLUNTARY DISSOLUTION. See Banks ;lnd Ranking, 9 

WAIVER. See Bills and Notes, 2 ; Courts, 1 : Insurance, 5. 6. 7 : .Jury, 4 : 
Reference, 3. 

WARNINGS. See Evidence. S ;  Highways, 1 

WARRANTY. See Deeds and Conveyances, 9. 

WATER SYSTENS. See Gorernment, 1. 

WATERS AKD WATER COURSES. 

1. Waters am~d Water Cottrses - Cities arid 'I'OIGILS - Streets -Surface 
Waters-Ncgligcnce-Damages.-Where there is evidence tending to 
show that a city has formerly constructed and maintained a proper 
drainage for its streets then sufficient to carry off the surface water, 
and prevent its accuniulation to the danmge to property situate upoll 
the same, and by a change to 1rardsurf:lcing its streets the flow of the 
n-ater has been so largely increased 11s ndmitte~lly to rei~dcr  its draiii- 
age system grossly inadeqw~te: Held, it  is sufficient to  make out >I 

case of actionable negligence against the city for damages caused to 
an owner of lands by reason of an overflow of water ilestroying :l 

garage he had erected. Gorc c. Wilir~it~gtoit, 450. 

2. Name-Drairzage.-In I~ardsurfacing its streets arid largely illcreasing 
the flow of surface water thereon, a city is required in the exercise of 
due care, to  provide drainage reasonnbly sufficient to  carry off the 
increase of the flow of mntcr so as  not to cause damages to the land- 
owners. Ibid.  

3. Waters and Tl'ater Courscs-Su bterro?tfw)~ I l  'a tet~~-l'ollf~ tiotf-Da~nngc \ 

-Evidence-No?tsuit.-Were a tank to supply large quantities of 
gasoline has been put into the ground by the defendant on property 
adjacent to that of plaintiff, :lnd its use thus caused the seepage of 
gasoline into the ground in such quantities as  to destroy the use of 
plaintiff's well of water used a t  his dn elling for drinking pnrpoce5, 
by enteri~ig into tlie ~~ndei~jirouiid water chnnn~ls  wlricli g:lve him hi\ 
water s u ~ p l y ,  the tlcfendant is al~swerable for the clamayes thns 
caused, and the evidence in this case is held snecient to take the issue 
to the jnry upon dcf~ndnut'c motion ac of nonsuit. llostcn 77. T c r ~ r x  
Co., 540. 

WIFE. See Criminal Law, 16, 18. 

WILLS. See Courts, 11; Estates, 3; Jury, 3. 
1. Wills-Decise-Hcit s - Is~ctcs - Estatcs-1:c I ) ~ ( L ~ I I ~ C ~ ~ S - - " ~ ' I I ~  ~ I i a s ~ r " -  

Tenants in  Common.-A devise of testator's land to one ulro hall 
been raised as a member of his family, with direction that shonld he  
die without heirs then the lands so devised "shall go back to my be- 
loved wife or her nearest heirs a t  law: Held, upon the death of tlie 
devisee unmarried and without iswe, learing a brother and sister, 
and the death of the wife leaving heirs a t  law, the word heirs used 
in the devise to the son means "issue" or children, and the estate so 
devised went under the will of the testator to  the heirs a t  law of thc 
wife by purchace as  tenants in common Clnrk Y CTnrk. 088 
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2. Il*ills-Inte?~t-Ii~tet~pi~etatio~~-Be,lcpcirtrics a s  a Class-Deaf11 of Tes- 
tntol..-Where the grandchildren of the  testator nre to take  under 
tlie n i l l  a s  n class, being design:lted by n:ime a s  tho c l~i ldren of cer- 
tniu of his children, and there is 110 precedeut cstnte or  interest to 
intervene, the intent of t he  testntor is  construed and give11 effect with 
reference to his death, nothing else npgenring. Sawtrer v. Toxey, 341. 

3. Same-Date of ITill-Aftrrboru Chi1drc.n-Where the grandchildren 
of the testntor take  under his n i l l  ns a clnss ns of' the dn te  of his 
death,  nud there is  n fur ther  provision of the nil1 ns to other grand- 
children born af ter  tlie da t e  of t he  will, the  fu r the r  provision applies 
to such other gra~idchildren wlio a r e  alive :it the t ime of testator's 
tle:~tll, and not to those who lnny tliereitfter be born. Ibid. 

4. 1Vills-Dc~isc-Pw Simple-A'tnfiitcs - I'rcsc~~)~ptio~is-I?ttc?~t.-U~ider 
t he  p r o r i k m s  of C. P., 41G.2, n devise of lands is  presumed to be of 
the  fee unless i t  may be sufliciently gathered from the other espres- 
sions of the will t l i :~t  the testntor intended to  pnss an cstnte of less 
c l i cn i t~ ,  and Iteld, n devise to  testator's two dnuql i te~s ,  D. and  RI., al l  
of the testator's real estnte a f t e r  the  dent11 of his widow, and also to 
his daughter T. an  eqnnl life interest  thercin with I:, and RI., "or so  
long a s  the said T. may remnin n widow." Upon the  death of the  
testator's widow, n. and RI. took in  rcmnincler a fee-simple estate, 
with the illtent to provide for T., who remained ~ulninrried and is now 
deceased. during her widorvliood. Bnrbw v. Thonzpson, 411. 

6. Ti7ills-Lcg~ir.ies-.4den~ption-I~ttcr~t.-~~tle~~~gtiol~, in law, denotes the 
tlestrucatio~~. rcvocntic~n or cnncellntion of a legacy ill accordance with 
tlic intent of the testntor, ant1 results either from espress revocation, 
or  is  implied fro111 : ~ c t s  (lone by tlie testator in his lifetime, evincing 
an  intention to revoke or cnwe l  the  legacy. King t . .  Rcl l~ r s ,  533. 

6. fiomc-l'tr?.ort cr11t1 Cilt l- l l ( , ir tccstnic)l t . --A devise 1)s the t e s h t o r  to 
his tl:rnxl~ter of n specific~l 1e:'acy in IL crr t :~in  i ~ n i o ~ u ~ t ,  p:~yable to hi111 
:Iud secnred by niort:t~ge (111 certain l i~nds  of tllc nm1'tg:lfior, nnd the  
: ~ n i o u ~ ~ t  collected by tlic testntor in liis lifetiinc and iliminislled I)y his 
r e invcs tmc~~t  to  i~nothcr  with inortgtlgc sccwitg  on orher lands, ant1 
o ~ ~ t s t n n d i n g  n t  the t h e  of the testator's de:ith, does not nlone evince 
the  intent of the test:~tor to ntlec~u the lrgacg in i t s  tliminishetl ninou~lt .  
notliing else npl~e:~ri!ig, but the differenre in n~oncg  l)ct\ver~l t l ~ r  t ~ o  
iuvestmcnts comnringlctl with the other fnntls of the testator 11s hi111 
ill his lifctime, docs sllow s w h  intent t o  adeeln to tllilt extent. Ibid. 

7. Trills-Cnccnt - Pro?( cdings iit Ron - 1'nrtic.s.-The proceedings to 
c:ive:lt n will nre ill r(  111, mltl not  strictly t o  be rmyrd td  :IS adrersnry.  
I n  r e  ll'ill of Brozcn, 6%. 

Q .  Sni~~c-Drccn.w.i I 'ct~o~is-Tt ,nrtsactio/ ls  aicd Cont~)lri~tictrtions-Etntzltcs 
--.l[c~~tnl C n p a c i t ~ i - O p i ~ ~ i o ~ i ~ ? - - P n r f t ~  in Ii~tercst-Br?~ffiCin~ic~.-Tlie 
I )ewfic i :~rg  nntler n n i l l  mag not tcstify to trnnsnctinns and commnni- 
cntions with the  d c c ~ n w l ,  C. S.. 1795. 11nt he may in proceedings of 
dci.isnrit r c l  I I O J I  r i w  his opinion, hnqcd on liis o\vn ohswvations, a s  
to t l ~ c  mcntnl inc:~pacitg of thc  deccnwtl nt  the  time cC the esecntion 
of the  wri t ins  p ropo~~nded ,  and then testify to  perso11n1 transactions 
he has  lint1 with him ns being a par t  of t11c hnsis of his opinion, 
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when evidence of this character is properly so confined upon the trial 
by instructions or o the~vise ,  the weight and credibility being for the 
jury to determine. Ibid. 

9. Same-L)eclarations-Ez;idence.-Where there is evidence up011 the 
issue of decisavit vel non that the testator had long considered the 
disposition he desired to make of estate by will, had in fact made a 
will accordingly providing for certain of his near blood relatiolls 
whom he held in affectionate regard mheu admittedly of sufficient 
mind, it  may be shown in evidence upon the issue that in the writing 
propounded, made more recently before his death, he had left out of 
collsideration these relations and given his entire property to his wife, 
for whom he had intended to provide to a less extent. Ibid. 

10. San~.c-Mental Incapacity.-Declarations of a deceased person, admit- 
tedly made when he was of sound mind and disposing memory, show- 
ing a long cherished, settled and unvarying purpose with respect to 
the disposition of his property by will, a re  competent, in connection 
with other supporting evidence, up011 the trial of an issue i i i v o l ~ i l l ~  
his mental capacity a t  a subsequent date not too remote from the 
time of the declaration, in which he executed a will in utter variance 
with such purpose, which is contested upon the ground of mental 
incapacity. Ibid. 

11. Same-Inferences.-Upon the issue of devisavit vel 11on upon the caveat 
to a will, evidence that the testator should have been aware of his 
possession of a large estate and was under the erroneous impressioi~ 
a t  the time he made the will in question, that he was almost without 
the means of support, is competent upon the question of his mental 
capacity to have made it, involved in the issue of devisavit vel non. 
Ibid. 

12. l.Vi1l.v-Xental Capacitu.--A person is in law deemed to have sufficient 
mental capacity to make a will when he has a clear understanding of 
the nature and extent of his act, the kind and value of the property 
devised, the persons who are the natural objects of his bounty, and 
the manner in which he desires to dispose of it. Ibid. 

13. Trills-Caveat-Jirdgcs Auperior Court-Witnesses-Appeal and Error. 
-Where during the trial upon the issue of decisarit re1 won it i ~ ,  
made to nppear to the trial judge that the testimony of a judge hold- 
ing the courts of another district is of sufficient importance, i t  is not 
error for him, in the absence of the jury, to telegraph this witness, 
not subject to subpoena, requesting him to arrange his court so as  to 
attend a s  a witness. Ibid. 

14. Wills-Bequests of Personal Property-Intent-Gifts-Dcscent and Dis- 
tribution-A bequest of personal property to the testator's wife for 
the term of her natural life, subject to her support, use rind enjoy- 
ment, is to the extent not so used by her, descendible to her next of 
kin, a t  her death intestate, according to the testator's intent gathered 
from construing the instrument, there being no specific limitation 
over, or residuary clause in the will, and the expressed purposes of th r  
bequest, "for her support, comfort and enjoyment" are  consonant 
with an absolute gift. Jordan v. Signton. 707. 
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WITNESSES.  See Evidence, 10, 13;  Wills, 13. 
1. Witnesses-Bookkeeping - Experts - Banks  ( L I I ~  U(c~t!%~rg-lllec~~r i ~ g  o j  

E n t f i e s  o f  Books o f  Bolt k-Ent bcz.?lcnmtt.-An espcW witness prop- 
erly qualified may testify to  entries made by its cashier upon the 
books of n bank, a i ~ d  their  meaning tellding to show his defalcation, 
whrii mater ia l  to  the inquiry. (See,  also, B a f ~ k  c.  Croiodcr, m f c ,  
312.) B a t ~ k  v. Crozctler, 331. 

IVIZlTYXN ISSTRU1\IENTS. See Hills nnd Sotes,  4 ;  Contr: vts. 2 :  I'rincigal 
and Bgeiit, I. 

WROXGE'UL DE.\TEI. See Actions. 2 :  Segligc?nee, 19. 

YEAR. See Tasat ion ,  1 

Z O N N G  DISTRICTS.  See C'oustitutionnl Law. 7. 


